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L AGENDA

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE,-

I JUNE 7-8, 2000
L. r Opening Remarks of the Chair

A. Report on the Judicial Conference session

L~. B. Supreme Court approval of proposed rule amendments

2. ACTION - Approval of Minutes

L.

3. Report of the Administrative Office

KL * ACTION - Proposal linking courts' Internet web sites containing local rules

with "Federal Rulemaking" web site and encouraging courts that do not have an

existing web site to post their local rules on one
L'.

4. Report of the Federal Judicial Center

L be 5. Report of the Advisory Committee on Appellate Rules

L A. ACTION-Proposed amendments to Rules 4, 5(c), 21, 25, 26(c), 26.1, 36, and

L 45 for approval to be published for comment (publication of roposed

amendments to Rules 1, 5, 15, 24, 26, 27, 28, 31, 32, 41, an 44 and revision of

Form 6 approved at January 2000 meeting)

B. Minutes and other informational items

i Ld
6. Report of the Advisory Committee on Bankruptcy Rules -

L A. ACTION-Proposed amendments to Rules 1007, 2002, 3( 1 6, 3017, 3020,

9006, 9020, and 9022 and Official Form 7 for approval and lransmission to the

Judicial Conference

B. ACTION - Proposed amendments to Rules 1004, 1004.1, 2014, 2015, 4004,

K . 9014, and 9027 and Official Form 1 for approval to be published for comment

C. Minutes and other informational items

L 7. Report of the Advisory Committee on Civil Rules

K A. ACTION - Proposed amendments to Rules 5, 6, 65, 77, 8 1, and 82, and

abrogation of Copyright Rules for approval and transmissionto the Judicial

Conference



Standing Committee Agenda
June 7-8, 2000
Page Two K

B. ACTION - Proposed amendments to Rules 54, 58, and 81(a)(2) and new Rule K
7.1 for approval to be published for comment -

C. Minutes and informational items

8. Report of the Advisory Committee on Criminal Rules

L
A. ACTION - Comprehensive "style" revision of Rules 32 through 60 for approval

to be published for comment in August (publication of revised Rules 1 through 31
approved at January 2000 meeting)

B. ACTION -Proposed "substantive" amendments to Rules 5, 5.1, 10, 12.2, 26, K
30, 32, 35, 41, and 43, which deal with revisions that were considered before the
"style" project started, and new Rule 12.4 for approval to be published for
comment

C. ACTION - Proposed amendments to Rules 1, 2, 3, 6, 8, 9, and 10 Governing
Section 2254 Proceedingsiand Rules 2, 3, 8, 9, and 10 Governing Section 2255 7
Proceedings

D. Minutes and other informational items v

9. Report of the Advisory Committee on Evidence Rules

10. Status Report of Subcommittee on Attorney Conduct Rules

11. Disclosure of Financial Interests K
A. ACTION - Proposed new Civil Rule 7.1 and Criminal Rule 12.4 and 7E

amendments to Appellate Rule 26.1 for approval to be published for comment L:
B. Alternative language recommended by Committee of Codes of Conduct and FJC

report on local rules governing financial disclosure L

12. Report of Technology Subcommittee K
13. Status Report of Local Rules Project

14. Comments on Proposed-New Statistical System

15. Long Range Planning

16. Next Meeting: January 4-5, 2001, in Tucson, Arizona; June 14-15, 2001 (tentative dates)



JUDICIAL CONFERENCE RULES COMMITTEES

Chairs Reporters

Honorable Anthony J. Scirica Prof. Daniel R. Coquillette

L United States Circuit Judge Boston College Law School

22614 United States Courthouse 885 Centre StreetL Independence Mall West Newton Centre, MA 02159

601 Market Street
Philadelphia, Pennsylvania 19106

Honorable Will L. Garwood Prof. Patrick J. Schiltz

United States Circuit Judge Notre Dame Law School

L. 903 San Jacinto Boulevard 325 Law Building,

Suite 300 Post Office Box R

Austin, Texas 78701 Notre Dame, IN 46556-0780

Honorable Adrian G. Duplantier Prof Jeffrey We. Morris

United States District Judge University of Dayton

United States Courthouse School of Law

500 Camp Street 300 College Park

New Orleans, Louisiana 70130 Dayton, Ohio 45469-2772

Honorable Paul V. Niemeyer Prof. Edward H. Cooper

United States Circuit Judge University of Michigan

United States Courthouse Law School

101 West Lombard Street 312 Hutchins Hall

Baltimore, Maryland 21201 AnnArbor, MI 48109-1215

Honorable W. Eugene Davis Prof. David A. Schlueter

United States Circuit Judge St., Mary's University

800 Lafayette Street, Suite 5100 School of Law

Lafayette, Louisiana 70501 One Camino Santa Maria
San-Antonio, Texas 78228-8602

E Honorable Milton I. Shadur Prof. Daniel J. Capra
United States District Judge Fordhlam University

United States District Court School of Law

219 South Dearborn Street, Room 2388 140 West 62nd Street

L Chicago, Illinois 60604 New York, New York 10023
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

(Standing Committee)

Chair:

Honorable Anthony J.1 Scirica L
United States Circuit Judge
22614 United States Courthouse
Independence Mall West, 601 Market Street
Philadelphia, Pennsylvania 19106

Members:

Honorable Phyllis A. Kravitch
United States Circuit Judge
Elbert P. Tuttle Court of Appeals Building
56 Forsyth Street, N.W. L
Atlanta, Georgia 30303

Honorable A. Wallace Tashima
United States Circuit Judge
Richard H. Chambers Court of Appeals Building
125 South Grand Avenue
Pasadena, California 91105-1652

Honorable Michael Boudin
United States Circuit Judge
United States Court of Appeals
7710 United States Courthouse
One Courthouse, Way
Boston, Massachusetts 02210-3002 L

Honorable Frank W. Bullock, Jr.
United States District Court
Post Office Box 3223
Greensboro, North Carolina 27402

Honorable J. Garvan Murtha
Chief Judge, United- States District Court
Post Office Box 760 L
Brattleboro, Vermont 05302-0760

L

May 12, 2000
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.)

Honorable E. Norman Veasey
L7 Chief Justice, Supreme Court of Delaware

Carvel State Office Building
820 North French Street, 11th Floor

L Wilmington, Delaware 19801

Professor Geoffrey C. Hazard, Jr.
University of Pennsylvania Law School
3400 Chestnut Street
Philadelphia, Pennsylvania 19104

Gene W. Lafitte, Esquire
Liskow & Lewis
50th Floor, One Shell Square
701 Poydras Street

L New Orleans, Louisiana 70139

Patrick F. McCartan, Esquire
Jones, Day, Reavis & Pogue
North Point, 901 Lakeside Avenue7 Cleveland, Ohio 44114

Charles J. Cooper, Esquire
Cooper, Carvin & Rosenthal

L 1500 K Street, N.W., Suite 200
Washington, DC 20005

David M. Bernick, Esquire
Kirkland & Ellis
200 East Randolph Drive, 59t Floor
Chicago, Illinois 60601

Deputy Attorney General (ex officio)
Honorable Eric H. Holder, Jr.
4111 U.S. Department of Justice

L 10th & Constitution Avenue, N.W.
Washington, D.C. 20530
ATTN: James E. Castello

L Associate Deputy Attorney General

May 12, 2000
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.) V
Reporter: r

Professor Daniel R. Coquillette
Boston College Law School ..
885 Centre Street Ia
Newton Centre, Massachusetts 02159

Consultants:

Joseph F. Spaniol, Jr., Esquire
5602 Ontario Circle
Bethesda, Maryland 20816-2461 v
Professor Mary P. Squiers
P.O. Box 920046
Needham, Massachusetts 02492

Professor R. Joseph Kimble
Thomas M. Cooley Law School
217 South Capitol Avenue
P.O. Box 13038 e
Lansing, Michigan 48901

Secretary: V
Peter G. McCabe
Secretary, Committee on Rules of

Practice and Procedure
Washington, D.C. 20544

Lo
May 12, 2000
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COMMITTEE ON RULES OF PRACTICE AND'PROCEDURE

SUBCOMMITTEES

Subcommittee on Style Subcommittee on Technology
Judge J. Garvan Murtha, Chair Gene W. Lafitte, Esquire, Chair
[Vacant] Sanford Svetcov, Esquire (Appellate)
Professor Geoffrey C. Hazard, Jr. Judge A. Jay Cristol (Bankruptcy)
Professor R. Joseph Kimble, Consultant Richard G. Heltzel, Clerk (Bankruptcy)
Joseph F. Spaniol, Jr., Esquire, Consultant Judge John L. Carroll (Civil)

[Vacant] (Criminal)
Judge David C. Norton, (Evidence)
Committee Reporters, Consultants

Subcommittee on Attorney Conduct
Professor Daniel R. Coquillette, Chair
Judge Samuel A. Alito, Jr. (Appellate)
Justice John Charles Thomas (Appellate)
Professor Jeffrey W. Morris (Bankruptcy)
[Vacant] (Bankruptcy)
Judge Lee H. Rosenthal (Civil)
Prof. Myles V. Lynk (Civil)
Judge John M. Roll (Criminal)
Darryl W. Jackson, Esquire (Criminal)
Judge Jerry E. Smith (Evidence)
Professor Daniel J. Capra (Evidence)

r~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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ADVISORY COMMITTEE ON APPELLATE RULES K
Chair: 7

Honorable Will L. Garwood
United States Circuit Judge F
903 San Jacinto Boulevard
Suite 300
Austin, Texas 78701

Members:

Honorable Diana Gribbon Motz
United States Circuit Judge
920 United States Courthouse
101 West Lombard Street
Baltimore, Maryland 21201

Honorable Samuel A. Alito, Jr.
United States Circuit Judge F
United States Court of Appeals F
357 United States Post Office

and Courthouse F?
Post Office Box 999 L
Newark, New Jersey 07101-0999

Honorable Stanwood R. Duval, Jr.
United States District Court
C-368 United States Courthouse
500 Camp Street
New Orleans, Louisiana 70130

Honorable Pascal F. Calogero, Jr.
Chief Justice
Supreme Court of Louisiana
Supreme Court Building
301 Loyola Avenue
New Orleans, Louisiana 70112

Honorable John Charles Thomas
Hunton & Williams
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 23219-4074

May 12. 2000
ProjeCts



L ADVISORY COMMITTEE ON APPELLATE RULES (CONTD.)

Professor Carol Ann Mooney
Vice President and Associate Provost
University of Notre Dame

L 237 Hayes-Healy Center
Notre Dame, Indiana 46556

W. Thomas McGough, Jr., Esquire
Reed Smith Shaw & McClay LLP

7 435 Sixth Avenue
L Pittsburgh, Pennsylvania 15219

Sanford Svetcov, Esquire
Landels, Ripley & Diamond
Hills Plaza
350 The Embarcadero, 6th Floor
San Francisco, California 94105

Honorable Seth P. Waxman
Solicitor General (ex officio)
Douglas Letter, Appellate Litigation Counsel
Civil Division, U.S. Department of Justice

L 601 D Street, N.W., Room 9106
Washington, D.C. 20530

Reporter:

Professor Patrick J. Schiltz
Notre Dame Law School
325 Law Building

L Post Office Box R
Notre Dame, Indiana 46556-0780

L Liaison Member:

K Honorable Phyllis A. Kravitch
L United States Circuit Judge

56 Forsyth Street, N.W.
K Atlanta, Georgia 30303

Secretary:
F
L Peter G. McCabe

Secretary, Committee on Rules of
7 Practice and Procedure
Li Washington, D.C. 20544

May 12, 2000

Projects
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ADVISORY COMMITTEE ON BANKRUPTCY RULES ;

Chair:

Honorable Adrian G. Duplantier
United States District Judge F?
United States Courthouse
500 Camp Street
New Orleans, Louisiana 70130 l

Members:

Honorable Robert W. Gettleman
United States District Judge C

Everett McKinley Dirksen
United States Courthouse

219 South Dearborn Street
Chicago, Illinois 60604 L
Honorable Bernice B. Donald
United States District Judge
United States District Court
167 N. Main Street, Suite 341
Memphis, Tennessee 38103

Honorable Norman C. Roettger, Jr.
United States District Judge
United States Courthouse
299 East Broward Boulevard
Fort Lauderdale, Florida 33301

Honorable Ernest G. Torres L
United States District Judge
363 John 0. Pastore Federal Building
Two Exchange Terrace
Providence, Rhode Island 02903-1779

Honorable A. Jay Cristol L
United States Bankruptcy Judge
United States Bankruptcy Court
51 S.W. First Avenue
Chambers, Room 1412
Miami, Florida 33130

May 12, 2000
Projects



Ad ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.)

Honorable Robert J. Kressel
United States Bankruptcy Judge
United States Courthouse, Suite 8W

L 300 South Fourth Street
Minneapolis, Minnesota 55415

Honorable Donald E. Cordova
United States Bankruptcy Judge
United States Bankruptcy Court
U.S. Custom House
721 19th Street
Denver, Colorado 80202-2508

Honorable James D. Walker, Jr.
United States Bankruptcy Court

L 433 Cherry Street
Macon, Georgia 31201-7957

L Professor Kenneth N. Klee
University of California, Los Angeles
School of Law

L Box 951476
Los Angeles, California 90095-1476

L Professor Mary Jo Wiggins
University of San Diego

F School of Law
5998 Alcala ParkL San Diego, California 92110

Professor Alan N. Resnick
Hofstra University School of Law

L. 121 Hofstra University
Hempstead, New York 11549-1210

Leonard M. Rosen, Esquire
Wachtell, Lipton, Rosen & Katzr 51 West 52 Street
New York, New York 10019

Eric L. Frank, Esquire
Miller Frank & Miller
21 South 12t" Street, Suite 640
Philadelphia, Pennsylvania 19107

May 12, 2000L Projects



ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.) 1J

Howard L. Adelman, Esquire V
Adelman, Gettleman, Merens,

Berish & Carter, Ltd.
Suite 1050, 53 West Jackson Boulevard F
Chicago, Illinois 60604

Director, Commercial Litigation Branch, K
Civil Division, U.S. Dept. of Justice (ex officio)
J. Christopher Kohn, Esquire
P.O. Box 875, Ben Franklin Station
Washington, D.C. 20044-0875

Reporter: L

Professor Jeffrey W. Morris
University of Dayton
School of Law
300 College Park
Dayton, Ohio 45469-2772

Liaison Member:

Honorable J. Garvan Murtha
Chief Judge, United States District Court
Post Office Box 760
Brattleboro, Vermont 05302-0760

Bankruptcy Clerk:

Richard G. Heltzel
Clerk, United States Bankruptcy Court
United States Courthouse
501 I Street
Sacramento, California 95814

Representative from Executive Office for United States Trustees:

Kevyn D. Orr, Esquire
Acting Director, Executive Office for

United States Trustees
901 E Street, NW, Suite 700
Washington, D.C. 20530

May 12, 2000
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ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD)

L - Secretary:

Peter G. McCabe
Secretary, Committee on Rules of
Practice and Procedure

Washington, D.C. 20544

r
L

May 12, 2000
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ADVISORY COMMITTEE ON BANKRUPTCY RULES

SUBCOMMITTEES

Subcommittee on Attorney Conduct, Subcommittee on Litigation,
Including Rule 2014 Disclosure Professor Kenneth N. Klee, Chair.

Requirements Judge Robert J. Kressel L

Professor Kenneth N. Klee, Chair Judge A. Thomas Small

Judge Robert W. Gettleman R. Neal Batson, Esquire
Judge Donald E. Cordova Gerald K. Smith, Esquire L
Judge Robert J. Kressel
Leonard M. Rosen, Esquire Subcommittee on Style
Howard L. Adelman, Esquire Professor Alan N. Resnick, Chair K

Judge Donald E. Cordova

Subcommittee on Contempt Professor Kenneth N. Klee
Judge Robert J. Kressel, Chair Peter G. McCabe, ex officio

J. Christopher Kohn, Esquire
Subcommittee on Technology

Subcommittee on Forms Judge A. Jay Cristol, Chair L
Judge Robert J. Kressel, Chair Judge Bernice B. Donald

Judge James D. Walker, Jr. Professor Kenneth N. Klee P
Leonard M. Rosen, Esquire Richard G. Heltzel, Clerk, ex officio

Eric L. Frank, Esquire

Subcommittee on Government Noticing
[Vacant], Chair
Judge A. Jay Cristol L

J. Christopher Kohn, Esquire
Richard G. Heltzel, Bankruptcy Clerk

L
Subcommittee on Injunctions in Plans
Leonard M. Rosen, Esquire, Chair
Judge Norman C. Roettger, Jr.
Professor Kenneth N. Klee
Professor Mary Jo Wiggins
J. Christopher Kohn, Esquire

May 12,2000
Projects
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ADVISORY COMMITTEE ON CIVIL RULES

Chair:

Honorable Paul V. Niemeyer
United States Circuit Judge
United States Courthouse
101 West Lombard Street, Suite 910
Baltimore, Maryland 21201

Members:

Honorable David F. Levi
United States District Judge
United States Courthouse
501 I Street, 14t floor
Sacramento, California 95814

Honorable Lee H. Rosenthal
United States District Judge
11535 Bob Casey United States Courthouse
515 Rusk Avenue
Houston, Texas 77002

Honorable Richard H. Kyle
United States District Judge
764 Warren E. Burger Federal Building
316 North Robert Street
St. Paul, Minnesota 55101

Honorable Shira Ann Scheindlin
United States District Judge
United States District Court
1050 United States Courthouse
500 Pearl Street
New York, New York 10007-1312

Honorable John R. Padova
United States District Judge
United States District Court
7614 United States Courthouse
601 Market Street
Philadelphia, Pennsylvania 19106-1759

May 12, 2000

Proj ects



ADVISORY COMMITTEE ON CIVIL RULES (CONTD.) ;

Honorable John L. Carroll
United States Magistrate Judge
United States District Court
Post Office Box 430 l7
Montgomery, Alabama 36101

Honorable Christine M. Durham L

Justice of the Utah Supreme Court
Scott M. Matheson Courthouse r
450 S. State Street, P.O. Box 140210 L
Salt Lake City, Utah 84114-0210

Professor John C. Jeffries, Jr. As
University of Virginia School of Law
580 Massie Road
Charlottesville, VA 22903-1789 L

Mark 0. Kasanin, Esquire
McCutchen, Doyle, Brown & Enersen
Three Embarcadero Center
San Francisco, California 94111

Sheila L. Birnbaum, Esquire
Skadden, Arps, Slate, Maegher & Flom LLP
4 Times Square
New York, New York 10036

Li
Andrew M. Scherffius, Esquire
Andrew M. Scherffius, P.C. C

400 Colony Square, Suite 1018 L
1201 Peachtree Street, N.E.
Atlanta, Georgia 30361

Professor Myles V. Lynk
Arizona State University
College of Law
P.O. Box 877906
Tempe, Arizona 85287-7906

May 12, 2000
Projects



ADVISORY COMMITTEE ON CIVIL RULES (CONTD.)

r- Acting Assistant Attorney General
L Civil Division (ex officio)

David W. Ogden
U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

L Liaison Members:

L Honorable Adrian G. Duplantier
United States District Court
United States Courthouse

L 500 Camp Street
New Orleans, Louisiana 70130

L Honorable Michael Boudin
United States Circuit Judge
United States Court of Appeals
7710 United States Courthouse
One Courthouse Way

TV Boston, Massachusetts 02210-3002

Reporter:

L Professor Edward H. Cooper
University of Michigan Law School
312 Hutchins Hall
AnnArbor, Michigan 48109-1215

L Consultant:

Professor Richard L. Marcus
Hastings College of the Law
200 McAllister Street
San Francisco, California 94102-4978

Secretary:

ill Peter G. McCabe
Secretary, Committee on Rules of

C Practice and Procedure
L Washington, D.C. 20544

May 12, 2000
ProjectsV,
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ADVISORY COMMITTEE ON CIVIL RULES

SUBCOMMITTEES C

Subcommittee on Admiralty Rules Subcommittee on Class Action L

Mark 0. Kasanin, Esquire, Chair Judge Lee H. Rosenthal, Chair
Judge John R. Padova Sheila L. Birnbaum, Esquire
Professor Myles V. Lynk David W. Ogden, Esquire

Andrew M. Scherffius, Esquire

Subcommittee on Agenda Subcommittee on Simplified Procedure
Justice Christine M. Durham, Chair Sheila L. Birnbaum, Esq., Chair p
Judge Richard H. Kyle Judge John R. Padova K
Judge John L. Carroll Judge David F. Levi
Professor John C. Jeffries, Jr. Professor John C. Jeffries, Jr. K

David W. Ogden, Esquire'.,

Subcommittee on Discovery Prof. Richard L. Marcus
Judge David F. Levi, Chair i
Judge Lee H. Rosenthal Subcommittee on Special Masters
Judge Shira Ann Scheindlin Judge Shira Ann Scheindlin, Chair
Mark 0. Kasanin, Esquire Judge John L. Carroll V
Andrew M. Scherffius, Esquire Professor Myles V. Lynk
Professor Richard L. Marcus, Reporter

Subcommittee on Technology
Judge John L. Carroll, Chair
Judge Richard H. Kyle,
Professor John C. Jeffries, Jr.
Andrew M. Scherffius, Esquire

n

May 12,2000
Projects
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ADVISORY COMMITTEE ON CRIMINAL RULES

Chair:

Honorable W. Eugene Davis
United States Circuit Judge
800 Lafayette Street, Suite 5100
Lafayette, Louisiana 70501

Members:

Honorable Edward E. Carnes
United States Circuit Judge
Frank M. Johnson, Jr. Federal Building

and Courthouse
15 Lee Street
Montgomery, Alabama 36104

Honorable David D. Dowd, Jr.
United States Senior District Judge
402 U.S. Courthouse & Federal Building
Two South Main Street
Akron, Ohio 44308

Honorable John M. Roll
United States District Judge
United States District Court
415 James A. Walsh Courthouse
44 East Broadway Boulevard
Tucson, Arizona 85701-1719

Honorable Susan C. Bucklew
United States District Judge
United States District Court
109 United States Courthouse
611 North Florida Avenue
Tampa, Florida 33602

Honorable Paul L. Friedman
United States District Judge
6321 E. Barrett Prettyman
United States Court House

333 Constitution Avenue, N.W.
Washington, DC 20001-2802

May 12, 2000
Projects



ADVISORY COMMITTEE ON CRIMINAL RULES (CONTD.

Honorable Tommy E. Miller
United States Magistrate Judge Li
173 Walter E. Hoffman
United States Courthouse

600 Granby Street
Norfolk, Virginia 23510-1915

Honorable Daniel E. Wathen
Chief Justice, Maine Supreme Judicial Court m
65 Stone Street Li
Augusta, Maine 04330

Professor Kate Stith LJ
Yale Law School
Post Office Box 208215
New Haven, Connecticut 06520-8215 Li

Robert C. Josefsberg, Esquire
Meadow, Olin & Perwin, P.A. '
City National Bank Building, Suite 800
25 West Flagler Street
Miami, Florida 33130-1780

Darryl W. Jackson, Esquire
Arnold & Porter
555 Twelfth Street, N.W.
Washington, D.C. 20004

Lucien B. Campbell
Federal Public Defender
Western District of Texas
727 E. Durango Boulevard, B-207
San Antonio, Texas 78206-1278

Assistant Attorney General
Criminal Division (ex officio)

Roger A. Pauley, Esquire
Director, Office of Legislation,
U.S. Department of Justice
601 D Street, N.W., Room 6637
Washington, D.C. 20530 L

May 12, 2000
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ADVISORY COMMITTEE ON CRIMINAL RULES (CONTD.)

Reporter:

Professor David A. Schlueter
St. Mary's University
School of Law
One Camino Santa Maria
San Antonio, Texas 78228-8602

Liaison Member:

Honorable A. Wallace Tashima
United States Circuit Judge
Richard H. Chambers Court of Appeals Building
125 South Grand Avenue
Pasadena, California 91105-1652

Secretary:

Peter G. McCabe
Secretary, Committee on Rules of
Practice and Procedure

Washington, D.C. 20544

May 12, 2000

Projects



ADVISORY COMMITTEE ON CRIMINAL RULES

SUBCOMMITTEES
I

Subcommittee on Criminal Forfeiture Subcommittee on Style Revision
Judge David D. Dowd, Chair Subcommittee A
Professor Kate Stith Judge Edward E. Carnes, Chair
Robert C. Josefsberg, Esquire Judge Susan C. Bucklew
Roger A. Pauley, Esquire Judge Paul L. Friedman

Judge Tommy E. Miller
Subcommittee on Local Rules Professor Kate Stith
Judge W. Eugene Davis, Chair Darryl W. Jackson, Esquire
Roger A. Pauley, Esquire DOJ

Subcommittee on Grand Jury Subcommittee B
Judge David D. Dowd, Chair Judge David D. Dowd, Chair L
[Vacant] Judge John M. Roll
Darryl W. Jackson, Esquire Justice Daniel E. Wathen
DOJ Robert C. Josefsberg, Esquire LJ

Lucien B. Campbell, Esquire
DOJ

Subcommittee on Video Teleconferencing
Judge John M. Roll, Chair
Judge Susan C. Bucklew
Judge Tommy E. Miller Li
DOJ

Li

J

May 12, 2000
Projects
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L ADVISORY COMMITTEE ON EVIDENCE RULES

Chair:

Honorable Milton I. Shadur
L United States District Judge

United States District Court
219 South Dearborn Street, Room 2388
Chicago, Illinois 60604

Members:

Honorable Jerry E. Smith
P- United States Circuit Judge
L 12621 United States Courthouse

515 Rusk Avenue
Houston, Texas 77002-2698

Honorable David C. Norton
United States District Judge
Post Office Box 835
Charleston, South Carolina 29402

Honorable Jeffrey L. Amestoy
Chief Justice, Vermont Supreme Court
109 State Street
Montpelier, Vermont 05609-0801

John M. Kobayashi, Esquire
The Kobayashi Law Firm
1633 Fillmore Street, Suite 2100

L Denver, Colorado 80206

r David S. Maring, Esquire
L Maring Williams Law Office P.C.

P.O. Box 795
Bismarck, North Dakota 58502

Fredric F. Kay, Esquire
Federal Public Defender
97 East Congress
Suite 130
Tucson, Arizona 85701-1724

May 12, 2000
Projects
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ADVISORY COMMITTEE ON EVIDENCE RULES (CONTD.)

Assistant Attorney General 7

Criminal Division (ex officio)
Laird C. Kirkpatrick, Counsel
U.S. Department of Justice 7
950 Pennsylvania Avenue, N.W. L

Room 2212
Washington, D.C. 20530-0001 |

Liaison Members:

Honorable Frank W. Bullock, Jr.
United States District Judge 7
United States District Court
Post Office Box 3223
Greensboro, North Carolina 27402 B
Honorable Richard H. Kyle
United States District Judge

764 Warren E. Burger Federal Building L
316 North Robert Street
St. Paul, Minnesota 55101

Honorable David D. Dowd, Jr.
United States Senior District Judge
402 U.S. Courthouse & Federal Building
Two South Main Street
Akron, Ohio 44308 ^7

Reporter: B
Professor Daniel J. Capra
Fordham University School of Law
140 West 62nd Street
New York, New York 10023

Consultant: Fil

Professor Kenneth S. Broun 7
University of North Carolina
School of Law
CB #3380, Van Hecke-Wettach Hall
Chapel Hill, North Carolina 27599

May 12, 2000
Projects

77



ADVISORY COMMITTEE ON EVIDENCE RULES (CONTD.)

Secretary:

Peter G. McCabe
Secretary, Committee on Rules of
Practice and Procedure

Washington, D.C. 20544

May 12, 2000
Proj ects



ADVISORY COMMITTEE ON EVIDENCE RULES U
SUBCOMMiTTEES

Subcommittee on Privileges
Judge Jerry E. Smith, Chair
Professor Daniel J. Capra
Professor Kenneth S. Broun, Consultant

L

Li

lfl

May 12, 2000

Projects L

EK



LIAISON MEMBERS

Appellate:

Judge Phyllis A. Kravitch

Bankruptcy:

Judge J. Garvan Murtha

Civil:

Judge Adrian G. Duplantier

Judge Michael Boudin

Criminal:

Judge A. Wallace Tashima

Evidence:

Judge Frank W. Bullock, Jr.

Judge Richard H. Kyle

Judge David D. Dowd, Jr.

May 12, 2000
Projects



ADMINISTRATIVE OFFICE OF TILE UNITED STATES COURTS

Staff: F
John K. Rabiej Area Code 202

Chief, Rules Committee 502-1820
Support Office

Administrative Office of the FAX-202-502-1755
United States Courts

Washington, D.C. 20544

Mark D. Shapiro Area Code 2021

Deputy Chief, Rules Committee 502-1820

Support OfficeFA-052175:
Administrative Office of the FX225215

United States Courts
Washington, D.C. 20544

Judith W. Krivit Area Code 202

Administrative Specialist 502-1820

0" ~~Rules Committee Support Office
Administrative Office of the FAX-202-502-1755

United States Courts
Washington, D.C. 20544

Anne Rustin Area Code 202L

Secretary, Rules Committee 502-1820
Support Office

Administrative Office of the FAX-202-502-1755 L
United States Courts

Washington, D.C. 20544 F
Patricia S. Ketchum Area Code 202

Senior Attorney, Bankruptcy 502-1900 7

Judges DivisionL

Administrative Office of the FAX-202-502-1988

United States CourtsU

Li

May 12. 2000

Projects 
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loJUECk god EENCIE OF asI areMI 51TATE5
WASHINGTON, D.C. 20544

THE CHIEF JUSTICE LEONIDAS RALPH MECHAM
OF THE UNITED STATES Secretary

Presiing

PRELIMINARY REPORT
JUDICIAL CONFERENCE ACTIONS

L March 14, 2000

-All of the following matters requiring the expenditure of funds were approved by the
Judicial Conference subject to the availability of funds. and subject to whatever priorities
the Conference might establish for the use of available resources.

Lo ***** **** * *****$*

At its March 14, 2000 session, the Judicial Conference:

U Elected to the Board of the Federal Judicial Center Judge Pauline Newman of the Federal
Circuit to replace District Judge Thomas F. Hogan; Judge Robert Bryan of the Western
District of Washington to replace Chief Judge Jean C. Hamilton of the Eastern District of
Missouri; and Judge Jean C. Hamilton to fill the unexpired term of Circuit Judge Robert M.
Parker.

L Executive Committee

With regard to release of financial disclosure reports:

Rescinded a December 10, 1999 decision of the Committee on Financial Disclosure taken
pursuant to its delegated au thority to act for the Judicial Conference under the Ethics in
Govenment Act of 1978, as amended, to withhold release ofjudges' financial disclosure
reports where the requester indicates that the reports will be posted on the Internet.

Directed the Committee on' Financial Disclosure to exercise its delegated authority as
follows:

a. On an interim basis, when the Committee receives a request for a judicial officer's
financial disclosure form that may result in the dissemination to the public of that
form or the information contained therein, the Committee will invite the judicial
officer to review the information contained in his or her form. Where the officer



believes it appropriate, the officer may request redaction of personal and sensitive
information that is otherwise confidential and could endanger the officer or other
person if obtained by any member of the public hostile to the judicial officer. Upon
receipt of a request for redaction, the Committee will, in consultation with the- United
States Marshals Service, grant or deny the request after determining whether the F

information sought to be redacted is not otherwise easily available to the public and L
could, if obtained by a hostile member of the public, endanger the officer or other
person; and [2

b. On a permanent basis, the Committee will implement a procedure requiring judicial
officers who believe redactions to be appropriate prior to public dissemination to
request such redactions when the annual disclosure form is filed. The Committee will
follow the procedures specified above in determining the merits of such requests.

In lieu of a related recommendation by the Committee on Financial Disclosure, instructed
the chairs of the Committees on Codes of Conduct, Financial Disclosure, and Security and
Facilities to confer expeditiously'with a view to proposing as soon as possible to their
committees and then to the Judicial Conference legislative amendments to the Ethics in
Government Act that accommodate the public's need for information regarding the
financial interests ofjudicial officers and the security of such officers.

Committee on Automation and Technology

Approved the 2000 update to the Long Range Plan for Information Technology in the
Federal Judiciary.

Committee on the Administration of the Bankruptcy System

Approved the designation of Viera as anradditional place of holding bankruptcy court in the
Middle District of Florida.

Committee on Court Administration and Case Management

Opposed the "Blind Justice Act of I1999" '(S. 1484, 106" Congress), which deals with case
assignment procedures, and agreed to notify Congress of its concems.

Amended the Miscellaneous Fee Schedule for the Courts of Appeals to add a notice of
appeal fee as follows: -

Upon the filing of any separate or joint notice of appeal or application for 7
appeal from a Bankruptcy Appellate Panel, or notice of the allowance of
an appeal from a Bankruptcy Appellate Panel, or of a writ of certiorari, $5
shall be paid by the appellant or petitioner.

Declined to modify the Judicial Conference's September 1999 action on Civil Justice
Reform Act reporting of civil motions pending over six months.
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EL Committee on Criminal Law

Agreed to modify its current policy in order to authorize the judiciary to pursue legislation
that would create a new federal criminal offense for harassing or intimidating a federal
official, including a judicial officer, with respect to the performance of official duties, to
include filing a lien on the real or personal property of that official.

7
Agreed to support legislation regarding the discretionary conditions of probation in
18 U.S.C. § 3563(b) that would:

a. Correct the cross-references in 18 U.S.C. §§ 3563(a) and 3583(d) to eliminate ther anomalous references to certain conditions of supervision created by the
Antiterrorism and Effective Death Penalty Act of 1996; and

7 b. Preserve the cross-reference in 18 U.S.C. § 3583(d) to authorize the discretionary
intermittent confinement condition of supervised release, but limit its use to violation
proceedings.

With respect to probation and pretrial services officers and officer assistants:

a. Agreed to adopt a workplace drug testing program for probation and pretrial services
officers and officer assistants that includes applicant, random, reasonable suspicion,

r follow-up, and voluntary testing to be implemented by the Director of the
'Administrative Office; and

b. Agreed to adopt a zero tolerance policy for controlled substance (as defined in theL Controlled Substance Act, 21 U.S.C. §§ 811-812) use by probation and pretrial
services officers and officer assistants.

L, Committee on Defender Services

Approved revisions to paragraph 5.01B of the Guidelines for the Administration of the
Criminal Justice Act and Related Statutes, Volume VII, Guide to Judiciary Policies and
Procedures, regarding the disclosure of CJA panel attorney payment information.

L Committee on Financial Disclosure

Approved the removal of the requirement for a requester to provide a social security
number from paragraph 4.0(b)(1) of the Regulations of the Judicial Conference of the
United States on Access to Financial Disclosure Reports Filed by Judges and Judiciary
Employees Under the Ethics in Government Act of 1978, as amended.

LM

Prelimiinary Report, March 2000 - Page 3



L

Committee on the Judicial Branch

With regard to'the Thrift Savings Plan (TSP):

a. Endorsed legislation that would amend 5 U.S.C. § 8433 to permit all TSP participants 7
to withdraw their funds wtout restriction when they reach retiremtage; and, Lf

b. Endorsed as a fallback position, in the event the proposed amendment to section 8433
is not viable, legislation that would amend 5 U.S.C. § ,8440a to repeal the rule
requiringjudges to separate from the governmet or elect senior status a a condition 7
precedent to securing TSP funds.

Endorsed legislation that would amend 5 U.S.C § 5551 to restore the previous practice with
regard to lum'p-sum payment, of annual leave upon appointment to judicial office, and to L
limit the deferred payment of lump sums to presidential appointees in categories (x)
through (xii) of 5 U.S.C. § 6301(2), not judges in category (xiii).

Endorsed legislation that would amend 28 U.S.C. § 371 related to receipt of military retired
pay by Article III judges by repealing subsection (e), retroactive to October 1, 1999, with fl
the understanding that an effective date ,of fiscal year 2001 may be substituted if the former
date would jeopardize enactment of the provision. D
With regard to Court of Federal Claims legislation:

a. Agreed to support an amendment that would except retired judges of the Court
of Federal Claims who are recalled to perform judicial duties under,28 U.S.C.
§ 178(d) from the five-year prior enrollment period requirement in order to participate
in the Federal Employees Health Benefits Program; and

b.' Opposed a proposal that a judge of the Court of Federal Claims shall be deemed lF
a judge of the United States" for purposes of construing and-applying chapter Li
87 of title 5, United States Code, and to-the extent that it would extend the reach
of the Federal Employees' Group Life Insurance "fix" to the judges of the Court [
of Federal Claims.

Committee on the Administration of the Magistrate Judges System.

Approved amendments to the ad-hoc and extended service recall regulations for magistrate C

judges.

Approved recommendations for changes in specific magistrate judge positions.

Preliminary Report, March 2000 - Page 4 F



L

L Committee on Securty and Facilities

E' Approved the Five-Year Courthouse Project Plan for fiscal years 2001-2005.

Agreed to seek the following amendment to H.R. 809 (106' Congress), the proposed
Federal Protective Service Reform Act, to be inserted as a new section 10 at the end of the
bill as follows:

None of the provisions in this Act shall be construed to interfere with,
supercede, or otherwise affect the authority of the United States Marshals
Service to provide security for the federal judiciary pursuant to 28 U.S.C.
§ 566 et seq.

Approved the following with regard to space acquisition and renovation alternatives:

LI a. Courts should advise their judicial councils and the Administrative Office as soon as
approached by non-judiciary parties proposing and recommending repair, alteration,
or replacement of court facilities;

b. Courts should be advised that no financial commitment to any such proposal can be
E made by a court or council on behalf of the judiciary due to funding constraints; and

c. The Committee on Security and Facilities should begin development of a program to
L address the needs of courts that retain current facilities, but whose facilities need

repairs or alterations to improve operational functions and/or security.

[LI Amended the United States Courts Design Guide to provide that, for new construction or
major renovation projects, the ballistic-resistant glazing standards for windows in all
courtrooms and chambers will be UL Standard 752, Level IV, unless the United States
Marshals Service determines that ballistic-resistant glazing is not needed.

Amended the United States Courts Design Guide by striking the word "bookshelves" from
the language in Table 5.1 to prevent confusion about the General Services Administration's
funding responsibility for fixed bookcases with adjustable bookshelves.

Agreed to recommit to the Security and Facilities Committee a proposed amendment to the
United States Courts Design Guide dealing with jury boxes in bankruptcy courtrooms so

L that the Committee may obtain the views of the Committee on the Administration of the
Bankruptcy System, provided that while the matter is under reconsideration, a moratorium
will be imposed on the design or construction of jury boxes in new or existing bankruptcy

L courtrooms.

7 Strongly condemned the unilateral efforts of the Office of Management and Budget to
L impose a courtroom sharing policy on the judicial branch, as an unwarranted and

inappropriate intrusion into the constitutionally mandated independence of the judiciary.
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SUPREME COURT OF THE UNITED STATES

rR 1 7 Z17D

L ORDERED:

1. That the Federal Rules of Bankruptcy Procedure be,
L and they hereby are, amended by including therein

amendments to Bankruptcy Rules 1017, 2002(a), 4003,
V 4004, and 5003.

[See infra., pp..]

2. That the foregoing amendments to the Federal Rules
of Bankruptcy Procedure shall take effect on December 1,
2000, and shall govern in all 'proceedings in bankruptcy
cases thereafter commenced and, insofar as just and
practicable, all proceedings then pending.

'3. That THE, CHIEF JUSTICE be, and hereby'is,
authorized to transmit to the Congress the foregoing
amendments to the Federal Rules of Bankruptcy Procedure
in accordance with the provisions of Section 2075 of Title 28,

7 --United States Code.

r
L

L



SUPREME COURT OF THE UNITED STATES

R°R 1?ZJW0

ORDERED:

1. That the Federal Rules of Civil Procedure for the United States District Courts
be, and they hereby are, amended by including therein amendments to Civil Rules 4,
5, 12, 14, 26, 30, and 37 and to Rules B, C, and E of the Supplemental Rules for
Certain Admiralty and Maritime Claims.

[See infra, pp. ]

2. That the foregoing amendments to the Federal Rules of Civil Procedure and the
Supplemental Rules for Certain Admiralty and Maritime Claims shall take effect on
December 1, 2000, and shall govern all proceedings in civil cases thereafter commenced
and, insofar as just and practicable, a proceedings in civil cases then pending.

3. That THE CHIEF JUSTICE be, and hereby is, authorized to transmit to the
Congress the foregoing amendments to the Federal Rules of Civil Procedure in
accordance with the provisions of Section 2072 of Title 28, United States -Code.

iL



Li

L.

ORDERED:

1. That the Federal Rules of Criminal

L ~~~~~~~Procedure for the United States District Courts be,
and they hereby are, amended by indluding therein'
amendments to Criminal Rules 7, 31, 32, and 38, and
new Rule 32.2.

[Se infa, , _

2. That the foregoing'amendments toithe
F ~~~~~~~Federal Rules of Criminal Procedure shall take effect

on December 1, 2000, and shall govern in all
proceedings in criminal cases thereafter commenced
and, insofar as just and practicable, all proceedig
then pending.

3. That THE CO HEF JUSTICE be, and hereby is,
authorized to transmit to the Congress the foregoing
amendments to the Federal Rules of Criminal

L Procedure in accordance with the provisions of
Section 2072 of Title 28, United States Code.

VL



SUPREME COURT OF THE UNITED STATES i;

APR 17 ZLw

FJ

E
ORDERED:

1. That the Federal Rules of Evidence for the United States District Courts
be, and they hereby are, amended by including therein amendments to Evidence
Rules 103, 404, 701, 702, 703, 803(6), and 902. =i

[See infra., pp. _'

2. That the foregoing amendments to the Federal Rules of Evidence shall
take effect on December 1, 2000, and shall govern all proceedings thereafter
commenced and, insofar as just and practicable, all proceedings then pending.

3. Tht THIE CHIEF JUSTICE be, and hereby is, authorized to transmit to
the Congress the foregoing amendments to the Federal Rules of Evidence in
accordance with the provisions of Section 2072 of Title 28, United States Code.,, ,.4. , . -, . . BE~~~~~~~FFs
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Meeting of January 6-7, 2000

Coral Gables, Florida

Draft Minutes

The winter meeting of the Judicial Conference Committee on Rules of Practice and
L Procedure was held in Coral Gables, Florida on Thursday and Friday, January 6-7, 2000. The

following members were present:

L Judge Anthony J. Scirica, Chair
David H. Bernick, Esquire
Judge Michael Boudin
Judge Frank W. Bullock, Jr.
Charles J. Cooper, Esquire
Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch
Gene W. Lafitte, Esquire
Judge J. Garvan Murtha
Judge A. Wallace Tashima
Chief Justice E. Norman Veasey
Judge William R. Wilson, Jr.

Patrick F. McCartan was unable to attend the meeting. The Department of Justice
was represented by Acting Associate Attorney General Daniel Marcus. Roger A. Pauley,
Director of the Office of Policy and Legislation of the Criminal Division, also attended the
meeting on behalf of the Department. In addition, the committee's former chair, Judge
Alicemarie H. Stotler, and former committee members Judge Morey L. Sear and Sol
Schreiber participated in the meeting.

Providing support to the committee were: Professor Daniel R. Coquillette, reporter to
the committee; Peter G. McCabe, secretary to the committee; John K. Rabiej, chief of the
Rules Committee Support Office of the Administrative Office of the United States Courts;
and Mark D. Shapiro, deputy chief of that office.

Representing the advisory committees were:

Advisory Committee on Appellate Rules-
Judge Will L. Garwood, Chair
Patrick J. Schiltz, Reporter

Advisory Committee on Bankruptcy Rules-
Judge Adrian G. Duplantier, Chair
Professor Jeffrey W. Morris, Reporter
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Advisory Committee on Civil Rules- -
Judge Paul V. Niemeyer, Chair
Professor Edward H. Cooper, Reporter

Advisory Committee on Criminal Rules - U
Judge W. Eugene Davis, Chair
Professor'David A. Sichlueter, Reporter

Advisory Committee on Evidence Rules -

Judge Milton I. Shadur, Chair
Professor Daniel J. Capra, Reporter L

Also taking part in the meeting were: Joseph F. $paniol, Jr., consultant to the
committee; Professor Mary P. Squiers, Director of the Local Rules Project; and Marie C.
Leary of the Research Division of the Federal Judicial Center. Judge Carol Bagley Amon
(E.D.N.Y.), chair of the Committee on Codes of C;dondut, participated by telephone in the
committee's discussion on financial disclosure. 1

INTRODUCTORY REMARKS

Chief Bankruptcy Judge Robert Mark welcomed-the members to the Miami area on
behalf of all the federal judges in the Southern District of Florida.

Acknowledgements.

Judge Scirica read a resolution approved by the Judicial Conference recognizing.
Judge Alicemarie Stotler for her outstanding service, first as a member, and then as chair, of F
the Standing Committee on Rules of Practice and Procedure. Judge Stotler responded that it
had been a great honor and privilege to have served the committee, and she expressed her
delight that Judge Scirica had been appointed by the Chief Justice as her successor. She said K
that she missed the work of the committee, and she also missed attending the meetings of the
advisory committees.

Judge Stotler emphasized that the rules committees enjoyed substantial credibility
among the members of the Judicial Conference because of the thorough and careful work of
the advisory committees, the public comment and hearing process, and the independent
review given to all proposals by the Standing Committee. As-a result, she said, the
Conference has given substantial deference to the committees' proposed amendments to the
rules. L

Judge Stotler said that she was greatly impressed by how much work the Advisory
Committee on Appellate Rules had accomplished in preparing a package of proposed L
amendments to the appellate rules, consisting of various proposals that had been held in
abeyance until the restyled body of appellate rules had taken effect. She added that she was 7
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equally impressed by how far the Advisory Committee on Criminal Rules had proceeded
with its restyling of the Federal Rules of Criminal Procedure.

L Judge Stotler singled out the Rules Committee Support Office of the Administrative
Office for special recognition. She stated that the uniform dockets and charts that the office
prepares are extremely helpful to the members in monitoring all the various proposals
submitted for changes in the rules.

Judge Scirica also presented certificates, signed by Chief Justice Rehnquist and
Administrative Office Director Mecham, recognizing Judge Morey L. Sear and Sol Schreiber
for their distinguished service to the committee. l He thanked both of them personally and
gave them the opportunity to say a few words about their service on the committee. Judge
Scirica also pointed out that the terms of Judges James A. Parker and William R. Wilson, Jr.

r had expired, and he said that they would be sorely missed.

Judge Scirica then welcomed the three new members of the committee - Judge
Boudin, Judge Murtha, and Mr. Bernick.

September 1999 Judicial Conference Meeting

Judge Scirica reported that all the proposed amendments to the rules submitted to the
Judicial Conference at its September 1999 meeting had been approved, except for the cost-
bearing provision proposed in amended FED. R. CIV. P. 26(b)(2). He pointed out that most of
the amendments had been placed on the Conference's consent calendar and approved
automatically. But a few had been placed on the Conference's discussion calendar, including
the proposed amendments to FED. R. CIV. P. 26(a)(1) (mandatory disclosure), FED. R. CIV. P.
26(b)(2) (scope of discovery), FED. R. Civ. P. 26(b)(2) (cost bearing), and FED. R. Civ. P.
30(d)(2) (presumptive linits on the time of depositions).

He noted that Conference members had' received comments on the merits of the
proposals directly from interested parties - some supporting the proposed changes and some
opposing them. He said that the authors of the comments essentially repeated the same
arguments that they had made during the public comment period, and all the arguments
presented had been considered by the advisory committee and the standing committee.

Judge Scirica added that the Attorney General had sent a letter just a few days before
r the meeting of the Conference in which she reiterated the opposition of the Department of

Justice, both to narrowing the scope of discovery under FED. R. Civ. P. 26(b)(2) and
imposing a bright line test distinguishing lay testimony from expert testimony under FED. R.

EvID. 701. He noted, however, that Rule 701 had not been placed on the discussion calendar
of the Conference, and it did not receive the necessary 2/3 vote of the members to add it to
the calendar.
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Judge Scirica stated that the Chief Justice had been very gracious in allowing him,
Judge Niemeyer, and Judge Smith sufficient time to present and defend the proposed
amendments. He said that Conference members had asked several pointed questions about
the proposed changes in he civil rules and that Judge Niemeyer had responded-brilliantly to L
their concerns.

Judge Scirica noted that the first matter debated by the Conference was the proposed L
amendments to FED. R. Civ. P. 26(a)(1), which would make a limited amount of initial
disclosure mandatory. H.i explained that the main concern of the members related to the r
proposed eliminationofla local district court's right to opt out of the disclosure, requirement.
The debate,' he said,, had been very spirited, and thesproposed amendment to Rulel 26(a)(1)
passed by a divided vote.,

Judge Scirica said that the next matter, debated was the proposed amendment to
FED. R. Civ. P. 26(b)(2), governing the scope of discovery. He noted that a spirited attack
was also made against this proposal. The debate was quite lengthy, and this proposed
amendment, also, was approved by a divided vote. -

Judge Scirica said that the Conference moved on to the proposed amendment to
FED. R. Civ. P. 26(b)(2), dealing with cost bearing. Judge Niemeyer explained that the
advisory committee believed that trial judges already have implicit authority to order a
discovering party to share in the cost of discovery in 'appropriate circumstances. But the
committee wanted to make the authority explicit.'

Judge Scirica added that one member of the Conference had made a very thoughtful
speech arguing that, while he understood well what the committee was trying to accomplish,
the cost-bearing provision would send a wrong signal to the bar and could undermine the
credibility of the whole package of civil rule amendments. He added that the cost-bearing
provision would offer a target for critics to complain that the amendments would prejudice
litigants with limited means. Therefore, Judge Scirica said, the proposed amendment was
rejected.

Judge Scirica said that the proposed 7-hour, one-day presumptive limit on
depositions, proposed in FED. R. Civ. P. 30(d)(2), was approved by the Conference.

Judge Scirica reported that Judge Smith addressed the Conference in support of the
proposed amendments to FED. R. EVID. 702, governing expert testimony. One member of the
Conference expressed skepticism about the advisability of codifying an area of the law that
he believed to be elaborated adequately -in Supreme Court decisions. The member also
suggested that the, amendment might take away flexibility from trial judges, but Judges
Scirica and Niemeyer disagreed with him on this point.
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A few weeks after the Conference meeting, it was discovered that one portion of the
proposed amendments to FED. R. Civ. P. 26(b)(2) - that of eliminating the authority of a
court to limit the number of interrogatories-had, through inadvertence, not formally been

L approved by the Conference. Therefore, a mail vote was taken after the Conference meeting,
and the proposed amendment was approved by a mail vote.

Observations on Judicial Conference Procedures

Judge Scirica emphasized that it was very important for the rules committees to focus
specifically on securing the approval of the Judicial Conference for proposed amendments to
the rules. He offered two observations on recent Conference actions regarding rules
proposals. First, he said, it was essential to present proposed rules amendments to the
Conference in a severable manner.,- A-single controversial provision contained in a set of
non-severable amendments risks rejection or deferral of the entire package.

Second, he observed, Conference merbers alreinfluenced by two competing
considerations. On the one hand, they appreciate;te great time and care that the rules
committees take in preparing amendments - such as soliciting public comments, conducting
hearings, and subjecting the work of the advisory committees to a second, independent
review. As a result of these thorough procedures, Conference members accord substantial
deference to the work of the rules committees.

On the other hand, however, Conference members believe that the number and
frequency of amendments to the federal rules should be limited. Although they recognize

,0- that there are a number of ambiguities and problems in the existing rules, the bar has learned
to live with them, and the courts resolve problems through case law. Therefore, Conference
members are of the view that amendments should generally be restricted to those matters that
cause actual, serious problems in federal practice. In this regard, Judge Scirica pointed out
that members of the Conference - particularly the trial judges - were very familiar with the
discovery and disclosure provisions of the civil rules and very understanding of the

v committee's efforts to amend the rules.

Judge Niemeyer added that the focus of the efforts of the advisory committees has
generally been on obtaining the approval of the Standing Committee. To that end, the

L advisory committees prepare detailed memoranda for the Standing Committee, have their
chair and reporter explain each individual proposal orally, respond to questions at Standing

F Committee meetings, and make changes in the proposed rules and committee notes to
accommodate concerns of the Standing Committee.

Under Judicial Conference operating procedures, however, members do not normally
have access to the -detailed written explanations and records prepared by the advisory
committees. And they do not normally have the opportunity to engage in extended oral
dialogue with advisory committee representatives. Judge Niemeyer said that it takes time to
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explain rules changes fully and to respond to concerns of the members. Fortunately, he
added, the Chief Justice had been particularly generous at the September 1999 Conference
meeting in allowing a good deal of time to present and defend the proposed changes in the
civil and evidence rules.

Several participants pointed to a growing, recent tendency for opponents of proposed
rule amendments to make direct contact with members of the Judicial Conference or the
Supreme Court in an effort to defeat or defer proposed amendments. They said that it is very
difficult for the advisory committees to respond quickly or fully to these last-minute V
objections. Indeed, in many cases the rules committees may not even be aware of the
contacts made with members of the Conference'or the Court.>^

Judge Scirica added that he has tfdllowed the precedent -established by Judge Stotler of
sending a cover letter each year to the Supreme Courtexplaining the proposed changes in the m

rules. The letter invites the justices to contact him or the chairs of the advisory committees
regarding any questions they may have on peAnding proposals. He added, however, that the
justices have not in fact asked for additional explanations. ['

APPROVAL OF THE MINUTES OF THE LAST MEETING , :

The committee voted without objection to approve the minutes of the last
meeting, held on June 14-15, 1999.

REPORT OF THE ADMINISTRATIVE OFFICE V
-Legislative Report

Mr. Rabiej reported that the Administrative Office was monitoring 30 bills pending in
Congress that would affect the rules or the rules process. Several of the bills would amend
the federal rules directly.

He stated that one bill would amend FED. R. Civ. P. 30(b) and overturn the 1993
amendments that provide flexibility to litigants in the method of recording depositions. He
noted that the Congress had been advised several times of the Judicial Conference's objection
to the bill.

Mr. Rabiej noted a bill dealing with multi-district, multi-party cases. One part of it
would supersede the Supreme Court's decision in Lexecon v. Milberg Weiss Bershad Hynes F
& Lerach, 523 U.S. 26 (1998), and explicitly authorize a transferee judge in a multi-district
litigation panel case to retain cases for trial. The second part of-the bill would provide federal
jurisdiction over certain single-event mass tort cases. He said that there was general
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agreement as to the transferee judge provision, but that the legislation dealing with single-
event mass torts was controversial.

Mr. Rabiej reported that a bill had passed the House that would greatly expand federal
jurisdiction over class actions. He noted that the Administration was opposed to the
legislation, and it had not received a margin of approval in the House sufficient to override a
veto. The Judicial Conference, he said, opposed the legislation on the grounds of both
federalism and increased workload.

Mr. Rabiej reported that two bills had been introduced in the Senate addressing
attorney conduct in thewake of the recent "McDade" legislation, which makes attorneys
subject to the discipline rules of the individual states and local federal court rules. One bill,
introduced by Senator Hatch, would exempt federal government attorneys from certain state
conduct rules. Another, introduced by Senator Leahy, would require the Judicial Conference
to make recommendations to the Congress on attorney conduct rules in the federal courts.

Finally, Mr. Rabiej noted that the pending omnibus bankruptcy reform legislation, if
enacted, would require major implementation efforts by the Advisory Committee on
Bankruptcy Rules. First, a number of provisions in the pending legislation would require
specific Judicial Conference action with regard to specific bankruptcy rules and forms. In
addition, the breadth of the various substantive changes in the legislation would require the
advisory committee to draft many amendments to the rules and create new rules forms to
implement the changes. I

REPORT OF THE FEDERAL JUDICIAL CENTER

Ms. Leary referred members to the list of pending Federal Judicial Center projects set
out as Agenda Item 4. She pointed to a few of the projects that she said would be of
particular interest to the rules committees, including preparation of a civil litigation
management manual, a study on the use of special masters in the district courts, a template
for a deskbook for chief circuit judges, a conference for chief circuit judges and circuit
executives on administration, and a guide for judges in handling capital cases. She also noted
that the History Office of the Center was about to place on the Internet its comprehensive
biographical data base of all federal judges serving since 1789.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Garwood and Professor Schiltz presented the report of the advisory committee,
as set forth in Judge Garwood's memorandum and attachments of December 3, 1999.
(Agenda Item 5) He said that the advisory conmittee was seeking authority to publish 21
proposed amendments to 12 rules and one proposed new form.
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Judge Garwood pointed out that the Federal Rules of Appellate Procedure had been
completely restyled, effective December 1, 1998. He said that the advisory committee had
advised the Standing Committee that it would not proceed with any further amendments to
the rules until the bar had been: given a chance to become familiar with the restyled rules. He
added that the proposed amendments being presented at this time had been approved at
various meetings of the advisory committee over the past couple of years and then considered
anew at the committee's October 1999 meeting.

Judge Garwood added that the advisory committee had considered a proposal to have
all local rules take effect on December 1 Lofeach year. But, he said, the proposal 'apparently
conflicts with the Rules Enabling Act, which authorizes the courts to prescribe the date that
their local rules will take effect. Accordingly, the proposal has been held in abeyance.

FED.R.APP.P. I(b)

Professor Schiltz said that the advisory committee recommended deletion of Rule
1 (b), which- states that the 'Federal Rules of Appellate Procedure do not extend or limit the
jurisdiction of the courts of appeals. This, he said, is no longer true because legislation in
1990 gave the Supreme Court authority to use the rulesto define the finality of district court
rulings for purposes of 28 U.S.(, § 1291. Additional legislation in 1992 gave the Court
authority to authorize interlocutory appeals beyond those already defined in 28 U.S.C.
§ 1292.

He said that any rules promulgated under these authorities will in fact affect the
jurisdiction of the courts of appeals. Therefore, Rule 1(b) is obsolete and needs to be
abrogated.

The committee approved the proposed amendment for publication without
objection.

FED. R. App. P. 4(a)(l)

Professor Schiltz stated that the proposed addition to Rule 4(a)(1) dealt with appeals
from orders granting or denying an application for awrit of errorcoram nobis.- He explained
that it would apply when a petitioner has completed his or her prison sentence but is still
under some sort of official restraint. He pointed out that there was a split among the circuits
as to whether an appeal in such a case is governed by the time limits applicable in civil cases
(Rule 4(a)), or by the shorter limits applicable in criminal cases (Rule 4(b)). The advisory
committee, he said, saw no reason to require expedited treatment of these cases. Thus, it
decided to treat them as civil cases for purposes of Rule 4(a).

Professor Schiltz also- pointed out that there was some question as to whether writs of
error coram nobis still exist. He said that the committee note emphasizes that the advisory
committee takes no position on this substantive issue.
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The committee approved the proposed amendment for publication without
objection.

L FED. R. App. P. 4(a)(5)(ii)

Professor Schiltz said that Rule 4(a)(5)(ii) was being amended because most of the
circuits have been following an inconsistent committee note, rather than the language of the
rule itself. The rule permits a district court to extend the time to file a notice of appeal if:

i . (1) the party seeking the extension files its motion no later than 30 days after expiration of the
original 30 days specified in Rule 4(a); or (2) the party shows either excusable neglect or
good cause. Only the First Circuit, he said, follows the rule as written. The other circuits
hold that the good cause standard applies only to motions brought before expiration of the
original 30 days, while the excusable neglect standard applies only to motions brought after
the 30 days.

Professor Schiltz said that the advisory committee would amend the rule to make it
r" clear that either standard - excusable neglect or good cause - may be applied to all

extension motions, whether they are filed before or after the original 30 days period. He
added that this change would also bring the provision for appeals in civil cases into harmony
with the provision governing appeals in criminal cases.

The committee approved the proposed amendment for publication without
objection.

FED. R. App. P. 4(a)(7)

Gusl Professor Schiltz reported that proposed amendments to Rule 4(a)(7), dealing with
entry of judgment for purpose of appeal, addressed four separate splits among the courts of
appeals in interpreting the current rule.

He explained that the basic principle - set forth in FED. R. Civ. P. 54(a) and 58- is
that a judgment that concludes a civil case must be entered on a separate piece of paper, and
it is not effective until so entered. This, he explained, is, in essence, a notice provision that
lets the parties know that the time for filing a motion or notice of appeal has begun to run.
But, he added, the civil rules define 'judgment" very broadly to include any order from which
an appeal lies. Thus, the question arises as to whether the order granting or denying a post-
trial motion must itself be set forth on a separate piece of paper.

The first split among the circuits relates to whether FED. R. App. P. 4(a)(7) merely
incorporates the separate document requirement of the civil rules or imposes its own,
independent separate-document requirement. The advisory committee's proposed
amendment would make it clear that the requirement for a separate document will be

L
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governed exclusively by the civil rules. Accordingly, judgments and orders need be set forth
on separate pieces of paper only when required by FED. R. Civ. P. 54(a) and 58.

As to the second split of opinion, the current rule appears to provide that if a
judgment is not entered on a separate document, the parties have no time limit for taking an
appeal. This raises a serious practical problem because in many cases a separate document is X

not in fact entered by the clerk. Thus, there is no cut-off time for filing an appeal. As a result,
for example, prisoner cases and other -cases that have been disposed of by the district courts
without a separate judgment document are still potentially active.

Professor Schiltz noted that the First Circuit has dealt with this particular problem by
providing that the parties are deemed to have waived their right to a separate judgment C

document after three months. He said that the advisory committee liked-this approach and
had adopted it with modification. Accordingly, the proposed amendment provides that if the
clerk does not enter a judgment on a separate document, the rule will deem a separate
document to have been entered 150 days after a judgment or order has been entered in the
civil docket. This, he explained, effectively gives the parties-an outside limit of six months in
which to take an appeal, i.e., 150 days plus the original 30 days.

Professor Schiltz noted that the third split among the circuits deals with whether the
appellant may waive the separate document requirement, even if the appellee objects. In
other words, can the appellee -force the appellant to go back to the district court and obtain a
separate piece of paper in order to take an appeal? The advisory committee's proposed
amendment would codify the Supreme Court's decision in Bankers Trust Co. v. Mallis, 435
U.S. 381 (1978), and make it clear that the decision to waive entry of a judgment or order on
a separate piece of paper belongs to the appellant alone.

The fourth circuit split is over whether an appellant who waives the requirement of a
separate document must appeal within 30 days after entry of the judgment -that should have
been set forth in a separate document, but was not. Professor Schiltz pointed out that the
advisory committee's proposed amendment adopts the view that there is no time limit.

One of the members suggested that the committee note should address specifically the
issue of whether the amendment will have retroactive effect. Other members suggested that a C

transition rule should be considered. L

Judge Niemeyer said that the proposed amendments could have broad ramifications. C

He said that key issues flow from the definition of a judgment - such as when a judgment L
can be enforced and when it can be appealed. He argued that there is an important linkage
between these two purposes. But, he said, the proposed amendments deal only with
judgments for purposes, of appeal, and not with the validity of judgments for other purposes. ILL

As a result, the rule could leadto unintended consequences, Lsince court orders would be

[i
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considered judgments for some purposes, but not others. He said that it would be best if
these issues were addressed through the civil rules.

Judge Garwood and Professor Schiltz responded that the proposed amendments did

not attempt to address the problems of enforcement. These problems, they said, exist already.

The rule would provide that after 150 days a separate piece of paper is deemed to have been
filed. It is only a timing rule, nothing else.

One of the members pointed out that if a separate piece of paper has not been entered

following a trial judge's decision on a matter, the judge may not in fact have wanted to make

a final disposition of a case. The judge's action may be ambiguous. He argued that the
appellant should be required to return to the district court, to ask the trial judge to make his or
her intent clear, and to seek a separate judgment document.

Another member added that the separate document requirement of FED. R. CIV. P. 58

is a sound procedural requirement. The problem, he said, is that the rule is often ignored in

practice by lawyers and judges. Therefore, the proposed 150-day rule is a good, practical
idea. But, he added, a great many potential complications may arise. Moreover, there are no

perfect answers to all the problems that can be foreseen. In essence, he said, the judgment
provisions in the civil rules were designed for civil rules purposes. They simply do not
interface cleanly with the appellate rules. Accordingly, the Advisory Committee on Civil
Rules should take a close look at the problems raised by judgments in civil cases.

Another member pointed out that the proposed amendment to FED. R. APP. P. 4(a)(7)
attempts to address finality of a judgment for purposes of filing a notice of appeal. But there

are other consequences in the trial court, particularly with regard to post-trial motions. He

said that the particular problems that the proposed amendment attempts to address may not be
sufficiently urgent or compelling to justify going forward with changes at this point.
Moreover, he added, the committee should not publish a rule that solves some problems, but
not others. Therefore, he suggested that further study be undertaken to sort out the complex
interfaces between the civil and appellate rules.

Judge Scirica asked whether the Advisory Committee on Civil Rules would be
amenable to studying FED. R. Civ. P. 58 in light of the foregoing discussions. Judge
Niemeyer replied that the advisory committee would be pleased to study the issues and work
closely on the matter with the Advisory Committee on Appellate Rules. Yet he questioned
whether the civil advisory committee could come to an appropriate resolution of the issues by
the time of its April 2000 meeting.

Another member suggested that the Advisory Committee on Civil Rules attempt to
identify the various problems raised by the interface of the two sets of rules, either before or

after publication of the proposed amendments to FED. R. APP. P. 4(a)(7). Another member
recommended that the proposed amendments be published, but that the two advisory
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committees begin working together immediately on the problems and perhaps resolve them V
by the next meeting of the Standing Committee.

Professor Schiltz responded that the issues were so complex that it could take years to b
resolve all the possible anomnalies. In the meantime, he recommended that the proposed
amendments be published, for they would resolve real, immediate problems. He emphasized
that there were thousands of cases still pending in the district courts that should be closed..

Judge Scirica suggested that the Standing Committee defer taking a vote on Rule .
4(a)(7) until after the luncheon, intermission, during which he would confer on the matter
with Judge Garwood and Judge Niemeyer.

Following the luncheon intermission, Judge Scirica announced that Judge
Garwood had agreed to save the amendments to Rule 4((a)(7) for additional discussion
at the June 2000 meeting of the Standing Committee.M

Judge Scirica pointed out that the proposed amendments would not be published in
any event until August 2000. Therefore, there was time for the Advisory Committee on Civil
Rules to address the pertinent judgment issues at its April 2000 meeting and report back at
the June 200Q Standing Committee meeting. He also suggested that the Standing Committee
might appoint an adchoc subcommittee to consider, as- a possible long range project, some of tor
the interfaces among the various sets of federal rules.

FED. R. App. P. 4(b)(5)V

Professor Schiltz pointed out that FED. R. CRIM. P. 35 provides that in a criminal case f
a court may correct a sentence for mathematical or technical errors, but only if it acts within
seven days after imposition of the sentence. He said that all the circuits agree that the district
court lacks jurisdiction to correct a sentence after the seventh day has passed. K

He added, though, that the circuits disagree as to whether the filing of a motion under
FED. R. CRIM. P. 3 5(c) to correct a sentence tolls the time to appeal the underlying judgment L
of conviction. FED. R. App. P. 4(b)(3)(a) specifically lists the motions that toll the time for
appeal, but it makes no mention of FED.. R. CRIM. P 35(c) a

The proposed amendment would state clearly that a motion to correct a sentence
under FED. R. CRIM. P.-35(c) doesrnot toll the time for filing a notice of appeal.

The committee approved the proposed amendment for publication without
objection.

q , ,~~~~~~
. . ..~~~~~~~
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FED. R. APP. P. 5(c)

Professor Schiltz stated that the proposed amendment to Rule 5(c) would correct a
typographical error, occurring during the 1998 restyling of the Federal Rules of Appellate
Procedure, that inadvertently narrowed the requirements for the form of a petition for
permission to appeal and the answer to a petition or cross-petition for permission to appeal.
The cross-reference to Rule 32(a)(1) would be changed to Rule 32(c)(2).

The committee approved the proposed amendment for publication without
objection.

FED. R. APP. P. 15(f)

Professor Schiltz reported that the proposed amendment to Rule 15(f) was designed to
treat premature petitions seeking review of agency decisions in the same manner as premature
petitions appealing trial court decisions., He explained that the filing of post-judgment

r- motions under Rule 4(a)(4)(A) tolls the time to appeal until the court disposes of them. If a
notice of appeal is filed while a post-trial motion is pending, the notice is held in abeyance
until the court grants or denies the last such remaining motion.

US In the context of a review or enforcement of an agency order, however, a notice of
appeal filed while there are post-decision proceedings pending in the agency is considered a
nullity. The proposed'amendment would hold the notice of appeal in abeyance until the
agency disposes of the last petition for rehearing, reopening, or reconsideration.

Judge Garwood pointed out that the rule does not specify when, or whether, an agency
decision is final or appealable. It simply provides that if a notice of appeal is filed, it is
allowed, but held in abeyance.

The committee approved the proposed amendment for publication without
objection.

FED. R. APP. P. 24(a)

Professor Schiltz explained that the two proposed amendments to Rule 24(a) would
resolve conflicts between the current rule and the Prison Litigation-Reform Act.

Rule 24(a)(2) specifies that a litigant need not prepay the filing fee. The Act,'
however, requires a prisoner to pay filing fees, at least in installments. The proposed

r amendment would provide that a party may proceed on appeal without prepaying fees,
"unless the law requires otherwise."
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Rule 24(a)(3) states that permission to proceed informa pauperis, if granted by the "j
district court, continues in the court of appeals without the need for further authorization.
The Act, however, provides that a prisoner must seek permission to continue to proceed in
forma pauperis in the court of appeals. The proposed amendment would allow a party to
proceed informapauperis, "unless the law requires otherwise."I

The committee approved the proposed amendment for publication without
objection.

FED. R. App. P. 26(a)(2)

Related Amendments
FED. R. App. P. 4(a)(4)(A)(vi)

FED.,R. App. P. 27(a)(3)(A)
FED. R. App. P.27(a)(4) -i

FED. R. App. P.41(b)

Professor Schiltz presented a package of amendments dealing with time computation.C
He explained that the amendments were designed to eliminate a discrepancy between the
rules of appellate procedure, on the one hand, and the rules of civil and criminal procedure, F
on the other. -

FED. R. App. P. 26(a)(2) provides that Saturdays, Sundays, and legal holidays are I
excluded in computing any period of time specified in the rules that is less than 7 days. The
civil rules and criminal rules, however, provide that Saturdays, Sundays, and legal holidays
are excluded when the time prescribed-or allowed in the rules is less than 11 days.

The proposed amendment would align the appellate rules with the civil and criminal
rules and prescribe a period of 11 days. Thus, all 7-day and 10-day deadlines in the Federal
Rules of Appellate Procedure would be lengthened as a practical matter. The advisory
committee had no concern with this outcome, except in the case of three rules.

First, 27(a)(3)(A) currently give parties 10 days to file a response to a motion. With
the proposed change in Rule 26(a)(2), parties in the future would have 14 days to respond,
since Saturdays, Sundays, and legal holidays would no longer be excluded. The advisory
committee decided that 14 days is too long a period to allow for filing a response to a motion.
Accordingly, it would amend Rule 27(a)(3)(A) to reduce the period prescribed in the rule V
from 10 days to 7 days.'

-Second, Rule 27(a)(4) currently gives parties 7 days to reply to a response to a
motion. Thus, under amended Rule 26(a)(2), they would have at least 9 days to reply. The
advisory committee would amend Rule 27(a)(4) to reduce the time from 7 days to 5 days.

h4

Li
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Third, Rule 41X(b) states that a court's mandate must issue 7 days after the time to file
a petition for rehearing expires or 7 days after the court denies a timely petition for panel
rehearing, petition for rehearing en banc, or motion for stay of mandate, whichever is later.
The advisory committee believes that the 7-day period should remain in effect. Therefore,
the proposed amendment would substitute the term "7 calendar days" for "7 days."

L Finally, the advisory committee would amend Rule 4(a)(4)(A)(vi) to delete a
parenthetical that refers to computing a 10-day period by using the Federal Rules of Civil
Procedure. The parenthetical would become superfluous in light of the proposed amendment
to FED. R. APP. P. 26(a)(2).

The committee approved the package of proposed amendments on time
computation for publication without objection.

LV FED. R. App. P. 27(d)(1)(B)

RelatedAmendments
FED. R. App. P. 32(a)(2)

FED. R, App. P. 32(c)(2)(a)

Gus Professor Schiltz reported that the proposed amendments to Rules 27 and 32 would
prescribe the color of the cover of certain documents. The current Rule 32 requires that
covers of a specified color must be used on briefs and separately bound appendices. The rule,
though, does not require covers for other kinds of documents.

The proposed amendment to Rule 32(a)(2) would require that the cover of a
supplemental brief be tan. A cover is not required for motions or other papers. The proposed
amendments to Rule 27(d)(1)(B) and 32(c)(2)(A) would provide that if a cover is in fact
used, it must be white.

The committee approved these proposed amendments for publication without
a, objection.

FED. R. APP. P. 280()

Professor Schiltz pointed out that Rule 28(j) allows a party to notify the court by letter
of pertinent and significant authorities that come to its attention after its brief has been filed.
The letter, however, must provide reasons "without argument." He explained that parties
commonly include arguments in their letters, and the distinction between statements and

or- arguments is nearly impossible for clerks' offices to enforce.

LI
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Professor Schiltz said that the proposed amendment would delete the prohibition on
argument, but it would limit the body of the letter to a maximum of 250 words. The
committee note explains that all words found in footnotes count toward the 250 word limit. 7

The committee approved the proposed amendment for publication without
objection.

FED. R. App. P. 3 1(b)

Professor Schiltz said that the current Rule 3 1(b) inadvertently implies that parties
who are not represented by counsel need not be served with briefs. The proposed amendment
would correct that mistake and require service on unrepresented parties. l

The committee approved the proposed amendment for publication without A
objection. l

FED. R. App. P. 32(a)(7)(C) and FoRM 6

Professor Schiltz reported that the'proposed new form was a suggested certificate of
compliance with the type-volume limitation, typeface requirements, and type style
requirements of Rule 32(a)(7). The proposed amendment to Rule 32(a)(7) would provide
that parties are not required to use the new form, but if they do use Form 6, the court must
accept it. C

The committee approved the proposed amendment for publication without
objection.'

FED. R. App. P. 32(d)

Professor Schiltz stated that the proposed amendment to Rule 32(d) would add a
requirement that papers filed with the court be signed. He explained that the rule was much
simpler than FED. R. Civ. P. 11. The advisory committee did not see the need to incorporate
into the rule the good faith requirements of the civil rule because the courts of appeals already
have authority to sanction attorneys and parties who file papers that contain misleading or
frivolous assertions.

The committee approved the proposed amendment for publication without
objection.

FED. R AP. P. 44

Professor Schiltz noted that 28 U.S.C. § 2403(a) provides that when the constitution-
ality of a federal statute is challenged and the United States is not a party, the court must
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L~.. notify the Attorney General of the challenge. Under 28 U.S.C. § 2403(b), the court must
notify the attorney general of a state when the constitutionality of a state statute is challenged.

L Professor Schiltz pointed out that FED. R. App. P.44 implements § 2403(a), but not
§ 2404(b). > The advisory committee, accordingly, would add a new Rule 44(b) requiring

L t notice to state attorneys general.
I 1

The committee approved the proposed amendment for publication without

L. objection.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Duplantier and Professor Morris presented the report of the advisory
committee, as set forth in Judge Duplantier's memorandum and attachments of December 3,
1999. (Agenda Item 6)

L Judge Duplantier introduced the advisory committee's new reporter, Professor Jeffrey
W. Morris of Dayton University Law School. He pointed out that Professor Alan N. Resnick,
after 12 years of service, had relinquished the post of reporter and had been appointed by the
Chief Justice as a member of the committee.

Judge Duplantier reported that the advisory committee had no matters to present for
action. He noted that the committee had published amendments to eight bankruptcy rules and
would consider the public comments at its March 2000 meeting. He added that, to date, the
committee had received very few comments and had canceled the scheduled public hearing.

Professor Morris reported that the advisory committee was working with the Advisory
Committee on Appellate Rules to devise a procedure for notifying parties in a bankruptcy
case that there has been a compromise or settlement of a bankruptcy appeal. He explained
that the bankruptcy rules require that the bankruptcy clerk, or some other person as the court
may direct, give notice of a compromise or settlement to all creditors. This is sound policy,
because a compromise or settlement may have animpact on creditors and all other parties in
interest. The requirements of the bankruptcy rules, however, may not be heeded when
compromises or settlements are reached at the appellate level.

Professor Morris said that the advisory committee was generally of the view that
settlements at the appellate level should be handled in the same manner as settlements at the
bankruptcy court -level. He'suggested that a'simple reference in the appellate rules to the
pertinent bankruptcy rules would probably -take care of the problem.

L
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Pending Omnibus Bankruptcy Legislation

Professor Morris reported that the House of Representatives had passed omnibus
bankruptcy reform 'legislation. He said that the breadth of the legislation was substantial,
noting that the House bill was 151 pages long. He added that the Senate bill, which'was
almost as long, had been reported out of committee and was being subjected to a number of
floor amendments. He said that a cloture vote was expected in the Senate by the end of Ld
January 2000.

Professor Morris pointed out that there were several provisions in the legislation that
would direct, in one form or another, the advisory committee, the Judicial Conference, or the
Supreme Court on a rules matter. He noted, for example, that both the House and Senate
bills proclaim a sense of Congress that FED. R. BANKR. P. 9011 should be amended to bring
within its reach the information set forth in the debtor's schedules and statements. He
pointed out that another provision, contained in the Senate bill, would authorize the Supreme
Court to promulgate a rule establishing a fee schedule for bankruptcy petition preparers.

Professor Morris said that the bills contain significant proposals regarding small
business 'Chapter 11- cases that will require rules changes. The legislation moreover,
explicitly requires the advisory committee to approve forms for these cases.

He noted that the pending bills direct the committee to include specific rules dealing
with providing notice to governmental units. He pointed out that these proposed statutory
provisions reflect the input given to the Congress by affected governmental units. He added, L
however, that in September 1999 the Judicial Conference had approved proposed
amendments to FED. R. BANKR. P. 5003 that would provide better notice to governmental [
units while imposing less burdensome obligations on the bankruptcy clerks. If approved by
the Supreme Court, the amendments would take effect on December 1, 2000.

Professor Morris pointed out that-the many substantive changes insthe legislation will
require the advisory committee to propose new rules and forms.l He mentioned, for example,
that the bills would impose means-testing requirements for debtors, require them to attend
credit counseling and financial management programs, make changes in the way support
claims for children and spouses and treated, and create new claims priorities. '

Financial Disclosure

Judge Duplantier reported that the advisory committee had considered the reference
from the Standing Committee iof a proposal to adopt a uniform rule requiring disclosure of
financial interests patterned on FED. R. App. P. 26.1. He said that the advisory committee had
concluded that a uniform rule would indeed be appropriate and would operate well in
adversary proceedings. But, he added, apart from the context of discrete litigation between
disputing parties, it may be difficult to administer a financial disclosure rule in bankruptcy V
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cases generally because of the volume of creditors in many bankruptcy cases and the
difficulty of identifying all pertinent relationships.

Judge Duplantier said that it was his own personal view that financial disclosure was
not really a matter for the rules committees at all. He argued that it was an issue of judicial
disqualification, not a rule of procedure. Accordingly, it could be handled more effectively
by a Judicial Conference resolution and the issuance of an Administrative Office form that
parties would be required to file upon entry ina case. He said that this administrative
approach could be effectuated very quickly, without waiting the three years or so that it takes
for the Rules Enabling Act process to be completed. He added that there was precedent for
this approach, since parties are presently required to identify to the court any related litigation
or cases in which they are involved.

Judge Scirica agreed that the matter was not strictly a rule of procedure, but he noted
L that there were significant political considerations to take into account. He said that the

matter would be discussed in greater detail later in the meeting, withvJudge Amon, chair of
the Codes of Conduct Committee; participating by telephone.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Niemeyer and Professor Cooper presented the report of the advisory committee,
as set forth in Judge Niemeyer's memorandum and attachments of December 8, 1999.
(Agenda Item 7)

'I Judge Niemeyer reported that the advisory committee's package of amendments to the
L discovery rules had been approved by the Judicial Conference and transmitted to the Supreme

Court.

He noted that the Chief Justice had not acted on the recommendation for appointment
of an ad hoc committee to address mass torts. Therefore, the advisory committee will itself
take another look at FED. R. Civ. P. 23 to determine whether any further amendments to the
class action rule are advisable. Judge Lee Rosenthal would chair an ad hoc subcommittee in
this endeavor. The advisory committee would also coordinate its efforts with other
committees of the Judicial Conference.

V Judge Niemeyer reported that the advisory committee had embarked on a long-term
project to develop a special set of simplified rules of procedure that would permit parties in
certain cases to have their disputes heard and resolved quickly and cheaply. He added that
Professor Cooper had prepared a first draft of such rules for discussion and that Sheila
Birnbaum would chair an ad hoc subcommittee to consider them.

L
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Professor Cooper reported that the standing committee at its June 1999 meeting had
approved the advisory committee's proposed amendment to FED. R. Civ. P. 5 prohibiting the
filing of initial disclosures and discovery materials until they are used in a proceeding (or the fl
court orders otherwise). At the same time, the Standing Committee asked the advisory
committee to report back regarding the impact of the amended rule on: (1) defamation
privileges under state law; and (2) public access to discovery materials. r

Professor Cooper noted that discovery materials jare not presently filed in most district
courts, even though localxules tat bar filing may be invalid. He added that the advisory
committee's research had shown4that there have been no practical problems and no case law
regarding privileges. :inparticular, there isno indication that privileges have been affected by
the fact that materials are filed with the court or not. The advisory conmmittee, thus, '
concluded that there was no need to consider privilege questions further and no need to
change the pendingamendment to Rule 5(b).

With regard to public access, the advisory committee hadifocused its attention on
protective orders, but it also explored issues relating to preserving discovery materials and
providing access to them. The committee found that there was no indication that public-
access problems existed in the districts that currently bar the filing of discovery materials.
Accordingly, it concluded that there was no reasonito explore these issues further or to amend
the national rules to address them.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Davis and Professor Schlueter presented the report of the advisory committee,
as set forth in Judge Davis's memorandum and attachments of December 2, 1999. (Agenda
Item 8)

Judge Scirica reported, by way of background, that the Standing Committee had been
involved since 1991 in a comprehensive project, initiated by Judge Keeton, to clarify and
improve the federal rules as a whole. As a result, the Federal Rules of Appellate Procedure G
were totally restyled effective December 1, 1998. The criminal rules, he said, were next in
line for restyling, and a package of restyled-rules would be published for public comment in -

August 2000. No plans, however, had been made for addressing the other sets of rules. LI
Judge Scirica pointed out that the thrust of the restyling efforts was to improve the

language and organization of the rules without making substantive changes. Nevertheless, as
part of the review process, the advisory committees inevitably discover ambiguities,
anomalies, anachronisms, and mistakes in the rules that require them to recommend changes
that are more than purely stylistic. Moreover, the committees, as part of their normal
processes, identify substantive changes that should be pursued.
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Judge Scirica said that the Advisory Committee on Criminal Rules had accomplished
a great deal and had produced an excellent product. He said that it was important to consider
the appropriate manner in which to present the proposed changes to the public, since most
will be stylistic, but some will be substantive and potentially controversial. He added that the
advisory committee had clearly identified and labeled all potentially substantive changes.

Judge Davis reported that the advisory committee was presenting restyled versions of
Rules 1-31 to the Standing Committee at the present meeting for approval to publish. Rules
32-60 would be presented for publication at the June 2000 Standing Committee meeting.
The entire body of restyled criminal rules would then be published for public comment in
August 2000.

Judge Davis explained the process that the advisory committee had followed in
r restyling the rules. First, he said,.the Standing Committee's style committee and style

consultant reviewed and rewrote all 60 rules, presenting them to the advisory committee for
review in December 1998. The advisory committee then divided itself into two

r subcommittees, each of which carefully reviewed and edited half the rules, making further
L changes and improvements. The Department of Justice's representative obtained input from

career prosecutors in the Department, and the magistrate judge member of the advisory
committee consulted with about 40 magistrate judges during the restyling process. The full

L advisory committee independently then reviewed all the recommendations of the two
subcommittees.

L Judge Davis thanked Judge James A. Parker, chairman of the standing committee's
style subcommittee. He pointed out that Judge Parker had attended the meetings of the
advisory committee, in person or by telephone, and had worked very hard on the restyling of
the rules. He also thanked the other members of the style subcommittee, Judge William R.
Wilson, Jr., Professor Hazard, and Mr. Spaniol.

Judge Davis pointed out that the advisory committee had focused on a number of key
points.

First, it agreed upon standard, uniform terms and phrases, generally following the
Guidelines for Drafting and Editing Court Rules.

Second, it attempted to avoid any unforseen substantive changes, and it identified
clearly in the committee notes any changes that might be considered substantive.

Third, it deleted provisions that were- no longer necessary.

L. Fourth, it reorganized several some of the rules to make them easier to read and apply,
and it moved some sections of rules to other locations.
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Fifth, it made major substantive changes in a few rules.

In addition to its action on the restyling project, the advisory committee had approved 7
a number of substantive changes over the course of its last several meetings, but held them
backbin anticipation of including them for publication in the package of restyled rules.

Judge Davis and Professor-Schlueter proceeded to described the proposed changes in
each of the first 31 rules.

FED. R. CRiM. P. 1

Professor Schlueter pointed out that the current Rule 1 (Scope and Definitions) is only
eight lines long and includes a cross reference to Rule 54, which also contains definitions.
The advisory committee decided to combine and reorganize Rules 1 and 54. In the process, it
deleted a number of provisions in the current rules because they have been superseded or are
no longer needed.

He reported that the advisory committee had spent a good deal of time examining the L
use of the terms "court," "judge," and "magistrate judge." The terms "court" and "judge" in
the current rules are confusing, and they are often used interchangeably. The term 7
"magistrate judge," as currently defined in Rule 54, includes not only a United States L
magistrate judge, but also a district judge, court of appeals judge, Supreme Court justice, and
state and local officers who may be authorized to act in a particular case. C

As restyled, Rule 1 would define a "magistrate judge" as-a United States magistrate
judge only. State and local judicial officers are not included in the revised definition. New
Rule 1(c) would provide that when the rules authorize a magistrate judge to act, any Article
III judge may also act.

The committee approved the proposed revised rule for publication without
objection.

L.
FED. R. CRIM. P. 2

Professor Schlueter noted that the title of Rule 2 (Purpose and Construction) was LI'
being changed to "Interpretation." He said that the proposed changes in the text of the rule
were minor and purely stylistic.

The committee approved the proposed revised rule for publication without
objection. 7
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FED. R. CRIM. P. 3

Professor Schlueter pointed out that Rule 3 (Complaint) was the first of several rules
dealing with initial proceedings for persons charged with an offense. He said that the restyled
rules reflect actual practice by stating a preference for proceeding before a federal judge.
Law enforcement authorities, thus, could proceed before a state or local judicial officer if a
federal judicial officer were not reasonably available.

The committee approved the proposed revised rule for publication without
objection.

FED. R. CRIM. P. 4

Professor Schlueter said that the current Rule 4 (Arrest Warrant or Summons Upon
Complaint) provides that if the defendant fails to appear in response to a summons, the court
must issue a warrant. The revised rule would provide that ajudge in such circumstances may
-and upon request of the government must - issue a warrant.

The revised rule would delete the provision in current Rule 4(b) that a finding of
probable cause may be based on hearsay evidence. The provision is not needed because the
matter is covered in the Federal Rules of Evidence.

The current Rule 4(b)(3) provides that the arresting officer is required to inform the
defendant of the offense charged and that a warrant exists only if the officer does not have a
copy of the warrant. The revised rule would require the arresting officer in all instances to
inform the defendant of the offense charged and of the fact that an arrest warrant exists.

Professor Schlueter reported that Rule 9(c)(1), which specifies the manner of serving
a summons on an organization, had been revised and relocated to new Rule 4(c)((3)(C). As
amended, the rule would provide that in all cases in which a summons is being served on an
organization, a copy of the summons must be mailed to the organization.

A change would also be made in new Rule 4(c)(4). Under the current rule, an
unexecuted warrant must be returned to the judicial officer who issued it. Under the
amended rule, at the government's request, an unexecuted warrant may be returned and
canceled by any magistrate judge.

The committee approved the proposed revised rule for publication without
objection.
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17"
FED. R. CIuM. P. 5 LJ

Professor Schlueter pointed out that the revised Rule 5 (Initial Appearance) expresses C

a preference for proceeding before a federal judicial officer. Rule 5(a)(1) would require the
person making the arrest to bring the defendant "promptly" before a magistrate judge, rather
than the "nearest available magistrate judge."

Judge Davis reported that the advisory committee had long been considering a
number of proposals to allow video conferencing of initial appearances, many of them
requested by judges in courts along the Mexican border. He said that the committee had
voted to permit video conferencing of initial- appearances if the defendant waives the right to
be present in open court. The change is reflected in proposed new Rule 5(d), which gives the
court discretion to use, or not to use, video conferencing. He explained that the advisory
committee had been persuaded that there was a real need for the provision and that the
technology had reached the point where it was reliable. He added that therehad been some Li
sentiment on the advisory committee to dispense with the need for the defendant's consent,
but the committee decided to proceed cautiously in the matter.,

The committee approved the proposed revised rule for publication without
objection.

FED. R. CRIM. P. 5.1

Professor Schlueter pointed out that Rule 5.1 currently provides that a magistrate
judge may continue a preliminary hearing only with the consent of the defendant. If the
defendant does not consent, only a- district judge may grant a continuance. This provision, he C?
said, reiterates the limitation on magistrate judge authority set forth in 18 U.S.C. § 3060(c).

Professor Schlueter explained that the advisory committee had recommended a K
change in the underlying statute upon which the rule is based. But the Standing Committee
rejected that approach. Instead, it recommitted the matter to the advisory committee with the
suggestion that it amend Rule 5.1 and rely on the supersession clause of the Rules Enabling K
Act to override the statute.

The advisory committee then considered the matter anew and decided that it was not
worth pursuing a change in the rule. The Standing Committee agreed, but the Executive
Committee of the Judicial Conference asked the rules committees to proceed with the
proposed change in the rule. L

Thus, the revised Rule 5.1(c) would allow a magistrate judge to grant a continuance
of a preliminary hearing. This will create a conflict with the statute and invoke the LJ
supersession clause of the Rules Enabling Act. Nevertheless, the subject matter of the
proposal is not at all controversial. fl

LI
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The committee approved the proposed revised rule for publication without
objection.

FED. R. CRIM. P. 6

Professor Schlueter said that the proposed changes to Rule 6 (Grand Jury) were non-
controversial. The last sentence of current Rule 6(b)(1) would be eliminated. It provides that
grand jury challenges must be made before the oath is given to the jurors. The advisory
committee, after research, could not discern why the provision was contained in the rule and
concluded that it must be an anomaly.

Professor Schlueter pointed out that the last sentence of current Rule 6(e)(2),
providing that a knowing violation of Rule 6 may be punished as a contempt of court, had
been enacted by Congress. Its location is misplaced, however, since it is contained in a
paragraph dealing only with the secrecy of grand jury proceedings. The advisory committee
concluded that Congress must have meant the provision to apply to any violation of Rule 6
and, therefore would move it to new paragraph (e)(7).

Professor Schlueter said that Rules 6(e)(3)(D)(iii) and (iv) had been added, at the
request of the Department of Justice, to include military officials and Indian tribal -officials
within the list of people with whom United istates attorneys may share grand jury matters.

The committee approved the proposed revised rule for publication without
objection.

FED. R. CRIM. P. 7

Professor Schlueter noted that Rule 7 (Indictinent and Information) had one minor
change. The term "hard labor," found in the current Rule 7(a) would be deleted since it no
longer appears in federal statutes.

The committee approved the proposed revised rule for publication without
objection.

FED. R. CRIM. P. 8

Professor Schlueter said that there were no substantive changes in revised Rule 8,
(Joinder of Offenses or Defendants).

The committee approved the proposed revised rule for publication without
objection.
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rY
FED. R. CRIM. P. 9 W64

Professor Schlueter pointed to two changes in Rule 9 (Arrest Warrant or Summons on 7Y
an Indictment or Information). First, revised Rule 9(a) would give a judge discretion whether U
to issue an arrest warrant when a defendant fails to respond to a summons on a complaint. If,
however, the government requests issuance of a warrant, the judge must issue one. C

Second, the advisory committee would eliminate from current Rule 9(b)(l) the
authority of a court to fix the amount ofbail on a warrant. The proyision is inconsistent with
the Bail Reform Act.

The committee approved the proposed revised rule for publication without V
objection.

FED. R. CRIM. P.' 10

Professor Schlueter pointed out that Rule 1 0 now provides that an arraignment must
be conducted in open court with the presence of the defendant. Amended Rule 10(b) would
allow the defendant to waive a personal appearance in writing. Amended Rule 1 0(c) would
allow the arraignment to be conducted by video conferencing upon the defendant's consent.
Thus, one new provision would allow the defendant to waive an arraignment entirely, and the EJ
second would allow the defendant to waive the right to have the arraignment conducted in
open court.

Professor Schlueter reported that some members of the advisory committee would
prefer to have every defendant be present in open court for an arraignment and would not
personally authorize waivers in their own cases. Nevertheless, they believed that the rule
should be published for comment.

One participant argued that he would be willing to publish a rule that dispensed with
the requirement that the defendant consent to video conferencing an arraignment. He said
that video conferencing should be-encouraged because the technology is very good and the T
procedure saves considerable travel time and expenses. Mr. Rabiej responded that the
advisory committee had published the proposed amendment several years ago without a
requirement of consent. The public defenders objected to it because it would deprive them of L
an opportunity to meet with their clients in person and would shift operating costs from the
marshals to the defenders.

Another participant suggested that the advisory committee include language in the
publication expressly inviting public comment on whether the consent of the defendant
should be required. Judge Davis agreed to bring the suggestion to the attention of the F
advisory committee.
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The committee approved the proposed revised rule for publication without
objection.

FED. R. CUM.P. 11

,L Judge Davis reported that Rule 11 (Pleas) had been reorganized and- its provisions
placed in logical order. He pointed out that the list of matters of which the court must inform
the defendant would be expanded to include fines and special assessments. He noted that this

L change would reflect the existing case law.

Judge Davis noted that revised Rule 11(c) would add to the list of plea agreement
L options an agreement by the government that it will not bring, or will move to dismiss, other

charges. He explained that this is common practice for the government.

L Judge Davis pointed out that revised-Rule 1 l(e) had been relocated from Rule 32. It
would provide that the defendant may not withdraw a plea after the court imposes sentence.

The committee approved the proposed revised rule for publication without
objection.

FED.-R. CRIM. P. 12

Judge Davis reported that the advisory committee had decided not to retain the
provision in current Rule 12 (Pleadings and Pretrial Motions) referring to the abolition of all
other pleas, demurrers, and motions to quash. It is no longer necessary.

Judge Davis said that the current Rule 12(c) authorizes the court to set a time for
making motions, unless otherwise provided by local rule. The advisory committee would
delete the local rule exception because judges should be encouraged to set deadlines for
motions.

The committee approved the proposed revised rule for publication without
objection.

L FED. R. CRIM. P. 12.1

ret Judge Davis said that two changes would be made in Rule 12.1 (Notice of Alibi
Defense). First subdivisions (d) and (e) would be reversed in order to improve the
organization of the rule. Second, the amended rule would add a new requirement that the
parties, in providing the names and addresses of alibi and rebuttal witnesses, also provide the
phone numbers of those witnesses.

L
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The-committee approved the proposed revised rule for publication without J
objection.

FED. R. CRiM. P. 12.2

Judge Davis reported that the advisory committee had made a significant change in
Rule 12.2 (Notice of Insanity Defense; Mental Examination). The committee would allow
the government to have a psychiatric examination of a defendant in a capital case if the
defendant gives notice of an intention to use a psychiatric defense at the sentencing
proceeding. The current rule requires a defendant to provide notice to the government if he
or she intends to offer expert mental condition testimony only as to the question of guilt.
Revised Rule 12.2(b) would expand that requirement to the sentencing phase in a capital,
case.

Revised Rule 12.2(c)(4) deals with admission of a defendant's statements made in the
course of an examination. It would provide that the admissibility of the defendant's
statements in a capital sentencing proceeding would be triggered only by the defendant's
introduction of expert evidence. ,iJ

Revised Rule 12.2(d) would provide that the sanction for a defendant not giving
notice or failing to submit for an examination is exclusion of the defendant's own witnesses.
Judge Davis noted that this result is consistent with current case law.

The committee approved the proposed revised rule for publication without
objection.

FED. R. CRIM. P. 12.3

Judge Davis pointed out that the proposed change in revised Rule 12.3 (Notice of l
Public Authority Defense) was parallel to a proposed change in Rule 12.1, dealing with alibi
defenses. It would require parties to provide the telephone numbers of any witnesses
disclosed under the rule.

The committee approved the proposed revised rule for publication without
objection. L

FED. R. CRIM. P. 13

Judge Davis said that only stylistic changes had been made in revised Rule 13 (Joint
Trial of Separate Cases).,

The committee approved the proposed revised rule for publication without
objection.

Li
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FED. R. CmM. P. 14

Judge Davis said that only stylistic changes had been made in revised Rule 14 (Relief
from Prejudicial Joinder).E

The committee approved the proposed revised rule for publication without
objection.

FED. R. CRiM. P. 15

L Professor Schlueter noted three changes in revised Rule 15 (Depositions).

First, the word "data" would be added to the list of items that the court may require
the deponent to produce at a deposition. Professor Schlueter pointed out that the same
change was also being made in revised Rule 17(c), dealing with subpoenas.

L Second, revised Rule 15(d) would broaden the government's responsibility to pay for
depositions when the defendant is unable to bear the expenses.

Third, revised Rule 15(f), governing use of depositions as evidence, had been
reorganized. Professor Schlueter pointed out that there may be no need for the provision at
all, and the advisory committee might recommend at the June 2000 Standing Committee
meeting- that it be dropped. Nevertheless, Professor Schlueter asked the committee to

r- approve the rule for publication as written, subject to any further recommendations that the
L advisory committee might make in June.

The committee approved the proposed revised rule for publication without
L objection.

FED. R. CRIM. P. 16

Professor Schlueter reported that Rule 16 (Discovery and Inspection) had been
completely reorganized. The only change that might be considered substantive, he said, was
occurred in Rule 16(b)(1)(A)(ii), where the reference to items that the defendant "intends to
introduce as evidence" would be replaced by items that the defendant "intends to use."

One participant suggested that the heading of paragraph (b)(1), "discloseable
informnation" was inelegant and should be reconsidered.

L The committee approved the proposed revised rule for publication without
objection.

Lq
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FED. R. CRIM. P. 17

Judge Davis said that there was one change of note in revised Rule 17 (Subpoena).
The term "data" would be added to the items that a court may direct a witness to produce. lit

The committee approved the proposed revised rule for publication without
objection.

FED. R. CRIM. P. 17.1

Judge Davis pointed to one change in revised Rule, 17.1 (Pretrial Conference). The A
last sentence of the current rule states that the rule cannot be invoked if a defendant is not LI
represented by counsel. The advisory committee would delete the sentence. Thus, the court
may hold a pretrial conference if the defendant is not represented.

The committee approved the proposed revised rule for publication without
objection.

FED. R. CRIM. P. 18

Judge Davis reported that there were no changes of substance in revised Rule 18
(Place of Prosecution and Trial).

The committee approved the proposed revised rule for publication without
objection.

FED. R. CRIM. P. 19 V
Judge Davis noted that Rule 19 had already been rescinded.

FED. R. CRIM. P.-20

Judge Davis reported that there were no significant changes in revised Rule 20
(Transfer for Plea and Sentence). A technical change would be made in revised Rule
20(d)(2) to make the clerk's duties parallel in juvenile and non-juvenile cases. In both-
categories of cases, the clerk must send the file, or a certified copy, to the clerk in the
transferee district. V

The committee approved the proposed revised rule for publication without
objection. U

Li
Li

1U1i
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FED. R. CRIM. P. 21 and 22

Judge Davis said that Rule 21 (Transfer for Trial) and Rule 22 (Time to File a Motion
to Transfer) had been combined into a new Rule 21 without any substantive changes.

The committee approved the proposed revised rule for publication without
L. objection.

FED. R. CRIM. P. 23

Judge Davis reported that there were no significant changes proposed in Rule 23 (Jury

L_ or Nonjury Trial). He pointed out that the tern "just cause" had been changed in revised
Rule 23(b)(3) to "good cause," in order to conform to the standard terminology used
elsewhere in the rules.

The committee approved the proposed revised rule for publication without
objection.

FED. R. CRIM. P. 24

Professor Schlueter pointed to two changes in Rule 24 (Trial Jurors). He noted that in
Rule 24(a) the advisory committee had removed language from the current rule implying that
a defendant, even if represented by counsel, may personally question jurors.- He added that
the advisory committee believed that the revision reflected current practice, which allows
defendants to question jurors only if they proceed pro se.

Professor Schlueter reported that a major substantive change was being proposed in
Rule 24(c). The revised rule would increase the number of peremptory challenges for the
government to the same number allowed the defendant. He pointed out that the number of
peremptory challenges had been considered previously by the Standing Committee. In 1 991,
he said, the committee had authorized publication of a proposed amendment that would have
reduced the number of peremptory challenges for the defendant from 10 to 6. The -proposal
attracted substantial opposition during the public comment period, and it was eventually
withdrawn.

Introduced in 1997 a provision in proposed omnibus crime control legislation would
have equalized the number of peremptory challenges at 10 for both the defendant and the
government. On behalf of the Judicial Conference, the Administrative Office urged the
Congress not to amend the statute, but to leave the matter to the rules process. As a result,
the advisory committee placed the issue on its agenda, and it voted to approve an amendment
to Rule 24 fixing the number of peremptories at 10 for each side. That proposed amendment
has been included with the restyled rules package.

E
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Professor Schlueter said that there was some sentiment in the advisory committee for
fixing the number of peremptory challenges at 8 per side, rather than 10. Three members of
the Standing ,Committee voiced their agreement with this alternative, and they pointed to the 7
extra costs and court time resulting from allowing 20' peremptory challenges, rather than 16.
Other participants had argued that 6 peremptory challenges were sufficient and that there was
no compelling reason to make any change in the current rule. lA

Professor Schlueter said that the advisory committee had been persuaded that the
matter should be addressed through the'Rules Enabling'Act process, rather than direct
statutory action. Judge Davis suggested that statutory action was likely at some point, but he
added that the advisory committee had been persuaded as a matter of basic policy that there
should be equality between the parties in~the number of peremptory challenges.

One participant recommended that the committee publish the proposed amendment,
increasing the number of peremptory challenges for the government, in order to stimulate
public comment on the issue. Others replied, however,,that a single controversial provision
such as this could endanger approval of the entire package of restyled rules.

One member suggested that Rule 24(b)(1), which refers to peremptory challenges in
"a crime punishable by death" be narrowed to apply only in cases when the government
actually seeks the death penalty.' Judge, Davis agreed to make the suggested change. Another L J
participant added that the language of the headings to paragraphs (b)(l), (2), and (3) should
be revised to read: "capital cases," "felony cases," and "misdemeanors."

Professor Hazard moved to address the issue of peremptory challenges
separately and delete it from the rest of the package of restyled rules.

Judge Scirica said that it was his understanding that the, committee at its June 2000
meeting would address the issue of how to package and present the restyled rules for
publication. He pointedlthat inclusion' of controversial provisions raises some doubt as to
whether the revised rules can truly be called a restyling project. He suggested that the
committee- defer until June making any decision on whether to include the proposed
peremptory challenge' amendment in the restyled package or to publish it separately.

Judge Kravitch moved to adopt the proposal of the advisory committee that the V
number of peremptory challenges be fixed at 10 for each side.

Judge Tashima moved to fix the number of peremptory challenges at 8 per side.

Chief Justice Veasey moved to table the issue until the June 2000 committee,
meeting.

. .~~~~~~~~~~~~~~~~~~~1
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Professor Hazard moved to approve the restyled version of Rule 24, but without
any change in the number of peremptory challenges. He added that the matter could be
taken up again at the June meeting. By that time, the advisory committee might undertake
additional research, and the staff might get an updated reading on the legislative outlook.

Judge Scirica announced that, by consensus, all motions would be withdrawn.

He called for a vote on approving Rule 24 with no change in the current number of
peremptory challenges, but inviting the advisory committee-to make further
recommendations at the June 2000 meeting.

The committee approved the proposed revised rule, without making any changes
in the number of peremptory challenges, for publication without objection.

FED. R. CRIM. P. 25

Professor Schlueter reported that the only notable change in revised Rule 25 (Judge's
Disability) is set forth in Rule 25(b)(2). The current rule provides that a successor judge may
grant a new trial for reasons that are "appropriate." The revised rule would provide that a
new trial may be approved only if "necessary."

The committee approved the proposed revised rule for publication without
objection.

FED. R. CRIM. P.26

Professor Schlueter noted two proposed changes in Rule 26 (Taking Testimony). The
rule, he said, is generally parallel to FED. R. Civ. P. 43. The revised criminal rule would
adopt a recent change made in the civil rule that had eliminated the word "orally" from the
requirement that testimony of witnesses be taken in open court. Thus, there would be no
question of precluding a witness who uses sign language.

The revised rule, moreover, would also parallel FED. R. Civ. P. 43 by adding a new
subdivision (b), authorizing the court to use contemporaneous video presentation of
testimony by a witness at a different location. Professor Schlueter pointed out that
Confrontation Clause of the Constitution would be satisfied because the revised rule would
require the witness to be "unavailable," as that term is defined in FED. R. EVID. 804(a).

Several members emphasized that video transmission of witness testimony should be
used very sparingly and only in instances when there is simply no other practical way to
obtain the testimony. Judge Davis pointed out that the trial judge has discretion in all cases
to determine whether remote testimony will be allowed.
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The committee approved the proposed revised rule for publication without LJ
objection.

FED. R..CRIM. P. 26.1 L

Professor Schlueter reported that no substantive changes had been made in revised V
Rule 26.1 (Foreign Law Determination).

The committee approved the proposed revised rule for publication without C

objection.

FED R. CRuM. P. 26.2

Professor Schlueter noted one change in Rule 26.2 (Producing a Witness's
Statement). Under revised Rule 26(c)(2), if a court withholds a portion of a statement over
the defendant's objection, the court must seal the entire statement as a part of the record in
case there is an appeal. 7

The committee approved the proposed revised rule for publication without
objection.

L
FED. R. CRIM. P. 26.3

Judge Davis reported that there were no changes, other than stylistic, in revised Rule
26.3 (Mistrial).

The committee approved the proposed revised rule for publication without
objection.

FED. R. CRIM. P. 27

Judge Davis reported that there were no changes, other than stylistic, in revised Rule
27 (Proof of Official Record).

The committee approved the proposed revised rule for publication without
objection.

FED. R. CRIM. P. 28 L

Judge Davis reported that there were no changes, other than stylistic, in Rule 28
(Interpreters). L
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L The committee approved the proposed revised rule for publication without
objection.

FED. R. CRiM. P. 29

Judge Davis pointed to a change in revised Rule 29 (Motion for Judgment of
Acquittal). He said that under the current rule, the defendant may move for judgment of
acquittal within 7 days after the jury is discharged. Under revised Rule 26(c)(1), the
defendant could move within 7 days after a guilty verdict or after the court discharges the
jury, whichever is less.

The committee approved the proposed revised rule for publication without
objection.

FED. R. CRIM. P. 29.1

Judge Davis reported that there were no changes, other than stylistic, in revised Rule
29.1 (Closing Argument).

r The committee approved the proposed revised rule for publication without
objection.

FED. R. CRIM. P. 30
L.

Judge Davis pointed out that the advisory committee had improved the language of
Rule 30 (Instructions) to clarify what, if anything, an attorney must do to- preserve error
regarding an instruction or failure to instruct.

The committee approved the proposed revised rule for publication without
objection.

L FED. R. CRIM. P. 31

r Judge Davis reported that there were no changes, other than stylistic, in revised Rule
31 (Jury Verdict).

The committee approved the proposed revised rule for publication without
L. objection.

re
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REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES l j

Judge Scirica welcomed Judge Shadur as the new chairman of the Advisory F
Committee on Evidence Rules.

Judge Shadur and Professor Capra presented the report of the advisory committee, as L
set forth in Judge Shadur's memorandum and attachments of December 1, 1999. (Agenda
Item 9)

Judge Shadur reported that the advisory committee had completed a review of all the
rules of evidence and had made preliminary decisions not to amend many of the rules. In
addition, he referred the members to the agenda books, in which are listed three long-range
projects initiated by the advisory committee. He pointed out that none of the projects is
expected to generate proposals for consideration by the standing committee in the near future. Cl

Professor Capra elaborated on the first of these projects. He said that the committee
was considering preparing a report or brochure that would inform judges and lawyers of case
law under the Federal Rules of Evidence that diverges materially from the text of the rules or
the committee notes. He said that there were more than 20 rules where the problem exists.
He added that the committee would likely just describe the facts without making judgments Cl
or taking positions.

ATTORNEY CONDUCT GL

Professor Coquillette presented the report of the Subcommittee on Attorney Conduct a
Rules, as set forth in his memorandum of December 7, 1999. (Agenda Item 10)

Background .i

He pointed out that the attorney conduct rules project arose largely out of concern
over the proliferation of local rules, rather than as a consequence of the dispute between the
Department of Justice and the Conference of Chief Justices over regulation of federal
attorney conduct. He explained that Congress - during its consideration ofthe 1988
amendments to the Rules Enabling Act - was displeased that there were thousands of local
court rules and that many of them were contrary to statute or the national rules. Congress, he
said, was also concerned that local court rulemaking was undermining the national rules
process and the authority of Congress. LJ

Professor Coquillette reported that many local federal court rules govern attorney 7
conduct, and they have been criticized by the American Bar Association and state bar Li
authorities for intruding on the traditional role of the states in regulating attorney conduct.

wol
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He added that the American Bar Association had also announced a policy of opposing local
rules that are not justified by actual and meaningful differences among courts.

-Professor Coquillette explained that the Standing Committee had held two
invitational conferences with attorney conduct experts and representatives of bar groups.

E And it had commissioned seven studies of attorney conduct issues. The committee then
considered a wide range of rules options for addressing attorney conduct issues in the federal
courts, ranging from doing nothing to promulgating a complete set of national attorney

V conduct rules. In the final analysis, he said, there now appeared to be a consensus that if any
action is to be taken, it should consist of: (1) a single, national "dynamic conformity" rule
entrusting attorney conduct matters to the states generally; supplemented by (2) a small core

L of uniform federal rules addressing problems of particular concern to federal courts, judges,
and attorneys.

L Professor Coquillette reported that the "McDade Amendment" had made federal
government attorneys subject by statute to the conduct requirements of the states and those in
local federal court rules. But-pending legislation, introduced by Senator Hatch, would

L effectively repeal the McDade Amendment and authorize the Attorney General to prescribe
regulations exempting government attorneys from state coverage if a state law or rule is
inconsistent with federal law or interferes with effecting federal investigations and policy.

L Moreover, other pending legislation, introduced by Senator Leahy, would require the Judicial
Conference to file a report with Congress within one year recommending a federal rule
governingattorney contacts with represented parties. ,

-Proposed Federal Rule ofAttorney Conduct 1

Professor Coquillette reported that the Subcommittee on Attorney Conduct Rules had
been established in 1999 for two purposes: (1) to see whether the hundreds of inconsistent
federal local rules on attorney conduct could be reduced to one or more uniform rules,
generally returning most issues to state control; and (2) to address concerns raised in
Congress about attorney conduct in the federal courts. He noted-that the subcommittee had
endorsed a proposed new Federal Rule of Attorney Conduct 1, drafted by Professor Cooper.
Essentially, itbwould leave the regulation ofiattorney conduct to the, states, except for the
control of procedure in the federal courts. He pointed out that the subcommittee's draft had
been approved with only one dissent. /The Department of Justice's representative, he said,
had voted against the draf, not because she ws opposed to it, .but because it did not go far
enough to protect federal interests. ,;

Professor Coquillette said that the proposed Federal Rule of Attorney Conduct 1, if
promulgated, would supersede or eliminate all local rules on the subject of attorney conduct.

L But, he cautioned, the subject matter was very controversial, and the rules committees needed
to proceed deliberately and slowly. He noted that-opposition to the proposal could be

e
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encountered in the Judicial Conference, in Congress, by the Department of Justice, or among L,
bar groups and~state court organizations.

Professor Coquillette emphasized that the subcommittee was not asking-the Standing L
Committee to approve Federal Rule of Attorney Conduct 1. Rather, it was simply seeking to
inform the committee of the direction in which it was proceeding. The instant proposal, he L
said, consisted of a single, general rule and did not deal with specific categories of attorney
conduct, such as contacts with represented parties. These, he said, could eventually be -
incorporated in a Federal Rule of Attorney Conduct,2. The proposal, moreover, did not
address specific problems of attorney conduct in the bankruptcy courts, which might become
the subject of a Federal Rule of Attorney Conduct 3.

Chief Justice Veasey said that the balkanization of federal local rules on attorney
conduct needed to be addressed. He pointed out that he had left the subcommittee meeting
before the vote vas taken to approve Federal Rule of Attorney Conduct 1 and had articulated
some concerns with the language of the draft. He said that he favored a single dynamic
conformity rule, with no additional federal rules. Chief Justice-Veasey also reported that the
Conference of Chief Justices has appointed a committeeto consider andymcomnment on e

proposediFederal Rule of Attorney Conduct 1, as well as ny other proposals that the
Standing Committee might develop.

It was pointed out during the ensuing discussion that the American Bar Association
was in the process of revisiting its Model Rules of Professional Conduct, including Rule 4.2,
governing attorney contacts with represented parties. It was also noted that a proposal had Li
been presented to the House of Delegates for a new, compromise version of Rule 4.2, but the
Departnent of Justice did not agree to it. As a result, the proposal is apparently no longer
alive, although the Ethics 2000 project would likely produce another version of Rule 4.2.

One of the members ,said that Rule 4.2 of the Model Rules of Professional Conduct K
raised important concerns for the Department of Justice and government attorneys that
needed to be addressed. The central problem, he said, is that federal law enforcement
authorities need to communicate directly with people who can supply important information [
to them as part of a criminal investigation or federal law enforcement action. ! But, he said,
these contacts - which may be with witnesses, employees, or targets of an investigation who
are represented by counsel - occur before litigation is actually commenced in a federal
court. Thus, they do not constitute procedural problems lying within the appropriate area of
concern of the rules process, which begins with the commencement of litigation. He
concluded that these issues should be addressed in another forum.

He added that the issue of government attorney contact with represented parties is-
extremely controversial, pitting law enforcement agencies against both civil liberties lawyers
and corporate lawyers. Moreover, legislation-is pending in Congress that would address the
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issue, and negotiations have been reopened among the Department of Justice and other
interested groups.

L He agreed with Chief Justice Yeasey that the appropriate course of action for the rules
committees was to approve a single national rule mandating dynamic conformity with state
attorney conduct rules. He said that the proposed Federal Rule of Attorney Conduct l(a)-(d)
was well conceived. He was concerned, however, with proposed subdivision (e), which
attempts to provide a safe harbor by allowing an attorney to assert that he or she took a
particular action at the' direction of a federal judge.

L.

The problem for the Department of Justice and federal attorneys, he said, is that
conduct rules vary from state to state. But, he argued, the risks that an attorney might face for
following an order of a federal court are truly very small. In essence, they are not sufficient

r- to warrant intruding on state authority.

Professor Cooper explained that proposed Federal Rule of Attorney Conduct 1 would
leave enforcement of professional responsibility to the states, but it would also provide two
narrow exceptions for federal court action. Subdivision (c) would give federal judges
authority to regulate conduct in the cases before them. And subdivision (e) would provide a
safe harbor for attorneys who take actions authorized by a federal court. Professor Cooper

L explained that several types of attorney conduct issuesimay arise in a federal case, involving
such matters as maintaining the confidentiality of information and disqualifying opposing
counsel for conflicts of interest. He pointed out, however, that the great bulk of disciplinary
actions taken by the state bars involve such serious misconduct as convictions, rather than
conflicts and procedural issues.

L. He said that the- need for the safe harbor afforded by subdivision (e) may not be

sufficient to outweigh the friction that it might engender with state authorities. One of the
members added that state disciplinary bodies simply are too busy to 'address the kinds of
matters contemplated by the exceptions, and they are not interested in pursuing federal
prosecutors. Another added that it was just not good policy to authorize a federal judge to
immunize a lawyer who has engaged in a violation of state ethical standards because state
discipline could upset the federal case.

Mr. Marcus responded that the Department of Justice did not have a problem with the
proposed Federal Rule of Attorney Conduct 1. It was hopeful of working out a solution to

E Rule 4.2 of the Model Rules, which Imight be incorporated into a Federal Rule of Attorney
L Conduct 2.

7 Judge Scirica added that members of the Judicial Conference have shown no
indication that they want the judiciary to become involved in the dispute over Rule 4.2. First,
he said, they do not see it on the merits as a procedural issue. Second, the House and Senate
have very different views regarding the McDade amendment, and'the judiciary should not get
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caught in the middle of a dispute that does not affect it directly. Judge Scirica pointed out,,
however, that legislation could be enacted at any time that would call on the rules committees
and the Judicial Conference to take action or give advice to Congress. 7

One of the members pointed out that subdivision (c)7, which allows the federal courts
to enforce all matters of procedure, will be difficlult to apply, in practice. He warned that there K
is an immense potential for attorneys to manipulate substance and procedure. 'The federal
courts must be able to regulate the cases and proceedings before them. Therefore, the states,
he said, should not be allowed to govern both substance and procedure.

Other members agreed strongly, and they pointed out that 28 U.S.C. § 1654 expressly
authorizes federal courts to regulate who may practice before them., They said that there 7
were a number of nuances that, neededto be considered further in redrafting Federal Attorney
Conduct Rule 1. First, there was the very difficult task of distinguishing between substance
and procedure. Second, distinctions may be drawn between a federal court's statutory 7
authority to admit attorneys to practice and its authority to discipline attorneys for specific
conduct. Third, the rule provides that professional responsibility will be enforced by the
proper state authority, but it also allows a federal court to enforce ,its procedural rules and
orders by all appropriate sanctions.,

Some members,'suggested that the intention ofthe rule was-to have federal judges use LI
state disciplinary processes normally, just as they do today. Federal courts, they said, should
not regulate attorney conduct occurring outside the courtroom. But if an attorney's conduct is C
improper in a case before a federal judge, the judge will insist on disciplining the attorney in 1 I
that case. Thus, even if a state allows a certain kind of conduct, a federal court should still be
allowed to discipline an attorney for conduct occurring in the courtroom or the case. Some L
members pointed out that it would not be possible to draft a rule that would cover all
situations. The problems of conduct and enfqrcement ree simply too complicated to resolve
with specificity!ma federal rule.,

F FINANCIAL DISCLOSURE L

Judge Scirica reported that articles had appeared in the media criticizing some federal r
judges for not having disqualified themselves in cases when they had held a stock interest in A
one of the parties. He said that the reported slip-ups had been purely-inadvertent on the part
of the judges. Nonetheless, the articles had embarrassed the judges involved and to the
federal judiciary as a whole.

Judge Scirica stated that Senator- Patrick Leahy, ranking minority member of the 7
Senate Judiciary Committee, had addressed the September 1999 meeting of the Judicial
Conference. Senator Leahy told the Conference that the Congress was well aware of the
adverse publicity flowing -from the recent media exposes, and he urged the judiciary to take



January 2000 Standing Committee Minutes - DRAFT Page 41

prompt action to address the problems and avoid potential Congressional intervention. Judge
Scirica added that Senator Leahy is a man of great integrity and a good friend of the judiciary.

Judge Scirica noted that the judiciary -was taking concerted action to reduce the
likelihood of future recurrences. Among other things, he said, new computer software
programs were being deployed in the courts to compare judges' financial holdings with the
names of litigants in their courts' electronic docket systems. He noted, in particular, that
Rule 26.1 of the Federal Rules of Appellate Procedure requires each non-governmental,
corporate party in an appeal to file a statement with the court identifying all its corporate
parents and listing any publicly held company that owns 10% of more of its stock.

I Extending Federal Rule ofAppellate Procedure 26.1

r Judge Scirica reported that the Judicial Conference's- Committee on Codes of
Conduct, chaired by District Judge Carol Bagley Amon (E.D.N.Y.), had suggested that the
rules committees consider amending the civil, criminal, and bankruptcy rules to add

F requirements similar to FED. R. App. P. 26.1. He pointed out that Professors Cooper and
Coquillette had consulted with the chairs and reporters of the advisory committees and had
prepared three alternate versions of a draft new Federal Rule of Civil Procedure 7.1. Copies
of the three versions had been circulated to the members of the Standing Committee and to
Judge Amon for preliminary review. The proposed new rule, based on FED. R. App.. 26.1,
would require corporate litigants in civil cases to file a disclosure statement at the time of
their first filing or appearance in a case. Its text would be .adapted appropriately for use in

L criminal and bankruptcy cases.

r Judge Scirica reported that the Federal Judicial Center, at his request, had conducted
an analysis of both the content and the structure of all existing local'rules and general orders

. of the district courts and bankruptcy courts that require parties to disclose corporate
L. affiliations. He noted that this and other research had uncovered wide variance among the

trial courts -and among the courts of appeals - as to the type and amount of information
that they require parties to disclose.

Judge Scirica noted, however, that Judge Duplantier had stated earlier in the meeting
-correctly in his view - that financial disclosure and conflicts of interest were not, strictly
speaking, rules matters. National disclosure rules, moreover, would not have averted any of
the incidents described by the media.

LJ Nevertheless, he said, a disclosure rule already exists in'the Federal Rules of
Appellate Procedure. Moreover, both the Codes of Conduct Committee and the Congress
were expecting the rules committee to initiate action to address disclosure requirements in the

- civil, criminal, and bankruptcy rules.

L-

U_
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Judge Scirica stated that the advisory committees could approve new rules at their
next meetings, which could be considered by the Standing Committee in June 2000 and
published for public comment by late summer. At the same time - using the administrative
authority of the Director of the Administrative Office' actioncould proceed to develop a
national disclosure form that corporate parties would have to file in district court and
bankruptcy court cases. He emphasized that the form could be placed in the courts relatively
quickly, well in advance of the time required to promulgate newrules under the Rules
Enabling Act process.,

Financial Disclosure Form,

One of the members suggested that issuance of a Director's form would be sufficient
in itself and argued against promulgating any new federal rules. He noted that parties in the
district court are required presently to file a cover sheet in civil cases that, among other
things, asks them to disclose any related cases in which they are a party. That reporting form,
he said, could readily be expanded to include a requirement that they also identify, any
corporate ownership. '

Professor Coquillette said that the Codes of Conduct Conmittee and the Congress
would be pleased 'if the rules committees simply replicated FED. R. App. P. 26.1 in the civil,
criminal, and bankruptcy rules, even though- it would take about three years for new rules to
take effect under the Rules Enabling Act-process. He recommended that the committee take
two simultaneous actions: (1) proceed with the proposed rule amendments; and (2) ask the
Judicial Conference to adopt a uniform national disclosure form immediately.,

Professor Coquillette pointed out that there was great advantage to- having a national
form because it could be issued quickly. The Judicial Conference, moreover, would have
flexibility to adapt and change the details of the reporting requirements from time to time
without having to invoke the lengthy and formal rules amendment process. He said that the
Codes of Conduct Committee had the expertise and jurisdiction over the subject matter and
should devise the form, assisted as needed by the Administrative Office, the Financial
Disclosure Committee, and the rules committees.

Professor Coquillette reported that Professor Cooper had just prepared a revised draft
of the proposed new Federal Rule of Civil Procedure 7.1 that would require a corporate party
to an action or proceeding in the district court to file two copies of a form that: (1) identifies
its parent corporations and companies owning 10% of more of its stock; and (2) provides any
additional information required by the Judicial Conference. The form would be filed at a
party's first appearance in a case and would have to be updated whenever conditions change.

Professor Coquillette explained that it would be practically impossible to design a
form that would disclose all the sorts of information that might trigger the recusal of a judge.
The information that FED. R. App. P. 26.1 requires a party to disclose, he said, is minimal. In
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fact, he noted, the 1998 amendments to Rule 26.1 had reduced the amount of information that
parties must disclose to the court. The earlier, 1989 version of the rule had required that
corporate parties also-disclose, not only parents, but also subsidiaries and affiliates.

Professor Coquillette explained that at the time the 1998 amendments were being
7 considered, the chief judges of the respective courts of appeals had indicated that they wanted

the parties to disclose additional information, but they could not agree on the details of what
information should be required in the national rule . Thus, the Advisory Committee on

L Appellate Rules adopted minimal disclosure requirements in the 1998 amendments to FED. R.
APP. P. 26.1 ,-but it also explicitly encouraged the courts to issue local rules to supplement the
nationally required disclosures. As a result, l1 of the 1, courts of appeals currently require
some sort of additional disclosure in their local rules.-

One of the participants emphasized the need to require the parties to update the
Lo information on their disclosure form. He explained that his ownwcourt'sdisclosure rule had

been in effect for many years, but the lawyers pay little attention to it. He stressed that
recusal is the personal responsibility of the judges themselves, rather than the lawyers. The

L judges, he said, need a national rule, coupled w4ith effective publicity among the bar, to make
it work.

l... Several members recommended that work begin immediately on a draft rule and form
that could be submitted to the Standing Committee for action at its June 2000 meeting. They
pointed out that the rules committees needed to work with the Codes of Conduct Committee
and the Administrative Office to develop a clear plan of action for consideration at the next
meeting of the. Judicial Conference.

Telephone Conference with Judge Amon

Judge Amon, chair of the Codes of Conduct Committee, participated in the discussion
by telephone. She referred to her letter to Judge Scirica of December 29, 1999, in which she
commented on three alternate disclosure proposals that had been sent to her for preliminary
consideration. The first would consist of a rule patterned narrowly after FED. R. APP. P. 26.1,
with an additional requirement that parties file supplemental disclosures promptly upon any
changes in circumstances. The second would require parties to file a disclosure form
approved by the Judicial Conference. The third alternative would require parties to file a
disclosure form devised by local rule of court.

Judge Amon pointed out that her committee had not yet met, and it had not yet
considered the three alternatives. She said, however, that in her own personal view the first
of the three alternatives - a-rule patterned narrowly afterTFED. R. App. P. 26.1 - would

L. satisfy all the objectives of the Codes of Conduct Committee and would be fully sufficient to
address the statutory disqualification of a judge.

7 .
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Judge Scirica and Professor Coquillette informed Judge Amon that the reporters had
just drafted a hybrid proposal that would essentially combine the first, two alternatives. It
would be based on FED. R APP. P. 26.1, but it would also require the parties to disclose on a
form any additional sorts of information required by the Judicial Conference. Professor
Coquillette noted that.the proposal had the advantage ofallowing for immediate action, in
that a national form coQl4d be brought into effect much faster than a rule 'change.

Judge iScrica informed Judge Amon that the Standing Committee believed that the
Codes 'of Conduct Committee ,would be in the best position towdetermine the content of the
disclosure form, butithe' ules commnittees wouldbe pleased to assist in any drafting.
Professor Coquillette "addedithatthe proposed national rules would refer explicitly to' the
disclosure form, but the form itself could -be put intoleffect well before the rules. 'It could be L
made available to every clerk's office and distributed to the bar.

Judge Armon said that the revised proposal sounded feasible and reasonable, and she
promised to place it formally before the Codes ofConduct Committee at its meeting the
following week. XJudge Scirica agreed to complete work on drafting the proposal and, to send
it to Judge Amonein a few days in time for the nieeting of her committee.,

Bankruptcy Cases K
Professor Morris pointed out that there would be some complications in adapting the

rule and form for use in bankruptcy cases. The proposed rule, he said, requires a "party" to C

disclose specified information to the court. But, he noted, many affected entities in a '
bankruptcy case may not even be parties. Thus, the Advisory Committee on-Bankruptcy
Rules will have to consider how to deal with non-parties.

One member added that the sheer number of parties involved in a bankruptcy case
will make it very difficult to devise a simple rule to govern bankruptcy. He suggested that K
consideration be given to some sort of de minimis standard. Thus, a different requirement
might apply when the number of parties in abcase exceeds a certain number.' Another
member suggested that some obligation might be placed on creditors' committees to filter out K
conflicts of interest for the court.]

Preclusion of Local Rules,,

Professor Cooper pointed out that one of the key decisions that the committee must 7
make is whether to permit or prohibit the individual courts to supplement the information
required'on the'national form. During the ensuing committee discussion, several members
spoke out strongly for establishing a single, national standard, without the opportunity for C

local court variations. One member stressed that a single mistake by a judge in any district LE
could tarnish the entire judiciary. He added that even though individual courts should not be
permitted to change the national disclosure requirements, the attorneys themselves should be
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L given latitude to submit additional information to the court that they believe might bear on
recusal.

V
Judge Scirica said that there appeared to be a clear consensus on the committee for

adopting uniform, national standards for disclosure that would preclude -local rules. But, he
said, several courts are likely to be comfortable with the expanded disclosure requirements

L set forth in their current local rules. If they are precluded from obtaining information that
they believe is helpful to them for recusal purposes, they will likely oppose the rule. He

L suggested that it might be advisable to allow some variation among the courts, at least for a
while.

L Several members pointed out, though, that the local provisions generally add very
little of value and that there was no compelling reason to allow local variation in the area of
ethics. They added that a judge in an individual case still retains the authority to require

L. additional disclosures. Members also noted that the rules simply cannot insulate judges
completely from the requirement of 28 U.S.C. § 455(a) that a judge disqualify himself or
herself in any proceeding in which his or her impartiality might be questioned.

Judge Scirica asked for a show of hands in support of the direction in which the
committee was heading, i.e., (1) preparing a rule for adoption in the civil, criminal, and

L bankruptcy rules (with appropriate adjustments for bankruptcy) that would require
the disclosures of FED. R. App. P. 26.1; and (2) requiring a form that contains the Rule
26.1 information and any other disclosures required by the Judicial Conference. This
approach was approved without opposition.

Judge Scirica said that the final language of the rule and form and other details could
be worked out by the chairs and reporters, Judge Amon, himself, and Administrative Office
staff.

LOCAL RULES PROJECT

Professor Squiers presented the report of the local rules project, as set forth in her
memorandum of December 5, 1999. (Agenda'Item 12)

She provided a brief history of the committees's study of local court rules, dating
back to 1986, and gave an overview of the process she was following in conducting a new
study of the local rules. She explained that the project will evaluate the existing local rules to
determine whether they comply with the Rules Enabling Act, whether they highlight areas
that may more appropriately be contained in the national rules, and whether they have
successfully operated in particular fields that other courts might wish to emulate. She added
that the project would also examine whether and how the judicial councils of the circuits

7 were reviewing existing and proposed local district court rules under 28 U.S.C. § 2071(c).
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And, finally, the project would examine the impact of the Civil Justice Reform Act on local K
rule proliferation.

Professor Squiers reported that she was entering the local rules into a computer data
base and would examine and categorize them by topic. She explained that it was still too
early in the study to draw conclusions or even have significant insights. But she said that the
uniform numbering requirement of the federal rules had made the review process a good deal
easier. She also said that it appeared that the number of local rules had increased, particularly
regarding discovery and the areas, addressed by the Civil Justice Reform, Act.

REPORT OF THE TECHNOLOGY SUBCOMMITTEE L
Mr. Laffitte reported that the technology subcommittee had two items on its agenda

-the electronic case filing project and electronic evidence. 7
He said that the subcommittee was monitoring the development of the electronic

filing project in five district courts and five bankruptcy courts, with a view towards L

determining whether any changes might be needed in the federal rules to remove legal
impediments to the electronic processing of cases., He noted that public comments were 7
being received on the proposed amendments to authorize service by electronic means on L
consent of the parties.

Mr. Laffitte reported that the Court Administration and Case Management Committee
had formed an ad hoc subcommittee on privacy and access to electronic files, and that he was
the liaison from the rules committees to the new subcommittee. He noted that there was a V
natural tension between the tradition of open court records, on the one hand, and privacy
concerns raised by posting on the Internet court files containing sensitive personal, medical,
and financial information. He complimented the Office of Judges Programs of the 7
Administrative Office for having prepared excellent documentation on the privacy issues.

Mr. Laffitte also reported that the Federal Judicial Center was in the process of 7
conducting a research project to study evidence of an electronic nature in order to, help judges
deal with problems of evidence in electronic form. He also noted that the discovery
subcommittee of the Advisory Committee on Civil Rules was exploring issues raised by the 7-
discovery of information in electronic form.

LJ
7
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NEXT COMMITTEE MEETING

Judge Scirica reported that the next committee meeting had been scheduled for
January 7 and 8, 2000.

Respectfully submitted,

Peter G. McCabe,
Secretary
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6- LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THIE
Director

UNITED STAT]ES COURTS JOHN K. RABIEJ

CLARENCE A. LEE, JR. Chief
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

May 9,2000

MEMORANDUM TO THE STANDING RULES COMMITTEE

SUBJECT: Report of the Administrative Actions Taken by the Rules Committees
Support Office

The following report briefly describes administrative actions and some major initiatives
undertaken by the office to improve its support service to the rules committees.

Internet

The Judicial Conference has prescribed procedures governing the rulemaking process,
which require that rules-related materials be made available to the public. Moreover, the Standing
Rules Committee and five advisory committees adopted - as part of their self-study plan - a
recommendation that the Administrative Office use electronic technologies "to promote rapid
dissemination of proposals, receipt of comments, and the work of the rules committees."

The "Rules" area on the Judiciary's Internet web site (http://www.uscourts.gov) has been
operational for about six months. The web site contains the work product of the rules committees

L and information about the rulemaking process. We plan to add to the web site virtually all rules-
related reports, minutes, draft rules, memoranda, agenda material, committee membership lists, a

o §schedule of upcoming meetings, brochures, pamphlets, and Federal Judicial Center reports and
surveys. Reports on major projects, including class actions, mass tort, and attorney conduct rules
will also be included on the web site. Opening the Internet Rules web site completes the first

7 phase of a long-range plan to establish an Internet-based communications model, which will,
Lo among other things, allow us to deal directly with the committees' reporters and their work

product.

L We continue to work with the AO's webmaster to use web technology to post agenda-
book materials on the Internet allowing a committee member to retrieve an entire agenda book -
or a particular excerpt - electronically in advance of receiving a "hard copy" in the mail. The

L size of recent agenda books and changes in staffing of the AO's web group has delayed our
efforts.

,

As part of a two-year experiment beginning with the Requestfor Comment published in
August 1998, we have received comments on the proposed rules amendments via the Internet.

A

A TRADITON OF SERVICE TO THE FEDERAL JUDICIARY
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The Judiciary's web site was redesigned to accommodate the submission of comments. We were
concerned initially whether this new means of corresponding would result in a crush of e-mail
comments. Although we did receive a total of 3,400 visits to the web site during last year's
comment period, we received only 61 comments via the Internet. The pilot project has been a
success. Although we occasionally receive comments that are not germane to the proposed'
amendments, they have not been a burdened our system.

The trial period for the pilot project is nearing expiration. Based on our experiences, we
recommend that comments on proposed rule changes'be accepted electronically on a permanent
basis.

Committee and Subcommittee Meetings

For the six-month period from December 2, 1999, to June 2, 1999, the office staffed 1 1
meetings, including one Standing Committee meeting, six advisory committee meetings, 3
subcommittee meetings, and two special conferences. The office has arranged and participated in
numerous conference calls involving committee chairs, reporters, or subcommittee members.

Several of the meetings were devoted to a comprehensive "style" revision of the Federal
Rules of Criminal Procedure. The scope and nature of the work consume much committee and
staff preparation and follow-up time. Coordinating comments from subcommittee members,
preparing and circulating frequent iterations, and proofreading-drafts have challenged our office.

Automation 'Project (FRED/Documentum)

After three years of testing a new document management software as the agency's
prototype (FRED),'we were advised that the agency has now determined to develop a different
software as its'agency-wide document management system Documentum. The new software
was purchased, customized, and installed on our'computers beginning in early 1999. Again our
office is serving as a prototype for the agency-wide system. The process of implementing the new
software, as expected, has slowed our automation efforts, but Documentum is expected to improve
our overall'technical support and, perhaps, finally provide direct access to documents on the
system to the chairs and reporters. - Examples of planned enhancements include: reports designed
to ensure that data is entered properly'and that all comments are acknowledged with appropriate
follow-up responses explaining the committee's actions; document routing and workflow designs;
enhanced indexing and searching capabilities; and possible remote access to our database. The
manual system is being maintained while we complete final testing of the automated system.

Tracking Rule Amendments

The docket sheets of all suggested amendments for Civil, Criminal, and Evidence Rules
have been updated to reflect the committees' recent respective actions. Every suggested
amendment along with its source and status or disposition is listed. The docket sheets are
updatedtafter each committee meeting, and they are included1 in each agenda book. The time chart
showing the status of all rules changes has been updated,. It will be distributed at the meeting.
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The office continues to research our historical records for information regarding any past
relevant committee action on every new proposed amendment submitted to an advisory
committee. The microfiche collection of rules-related documents was searched for prior,
committee action on each rule change under consideration by the advisory committees at their
respective fall meetings. Pertinent documents were forwarded to the appropriate reporter for
consideration.

Record Keeping

Under the Procedures for the Conduct ofiBusiness by the Judicial Conference. Committees
LA on Rules of Practice and Procedure all rules-related records must "be maintained at the

Administrative Office of the United States Courts for a minimum of two years and ...

[t]hereafter the records may be transferred to a government record, center. .. "

All rules-related documents from 1935 through 1992 have been entered on microfiche and
indexed. The documents for 1993, 1994, and 1995 have been catalogued and boxed for shipment

L to the national record center. The process for documents from 1996 will be completed shortly.
The microfiche collection continues to prove useful to us and the public in researching prior

gr committee positions.

Manual Tracking

Our manual system of tracking comments continues to work well. For the last public
comment period, the office received, acknowledged, forwarded and followed-up on approximately

1r 500 comments and many suggestions. Each comment was numbered consecutively, which
ax enabled committee members to determine instantly whether they had received all of them. We

will continue to distribute the comments electronically using Adobe PDF. We found that that
process allowed us to distribute the comments much faster and more cheaply.

State Bar Points-of-Contact

L In August 1994, the president of each state bar association was requested to designate a
point-of-contact for the rules committee to solicit and coordinate that state bar's comments on the
proposed amendments. The Standing Committee outreach to the organized bar has resulted in 43
state bars designating a point-of-contact.

V The points-of-contact list will again be updated this year in time to include the new names
in The Requestfor Comment pamphlet on proposed amendments published in August 2000.
Several state bars updated their designated point-of-contact. The process is being repeated every
year to ensure that we have an accurate and up-to-date list. Hopefully, the points-of-contact will
continue to facilitate submission of comments from these organizations.

K Mailing List

replac The Administrative Office has purchased another automated mailing list system. It will
replace several existing systems and will be fully operational soon. It is expected to substantially

Ft
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reduce the time involved in maintaining and expanding the mailing list. A contractor will be hired v
to maintain all mailing lists for the Administrative Office. We plan to add the names of attorneys
and law professors at a 2:1 ratio to a temporary list every six months until it reaches 2,500 names.

Miscellaneous - Li

On April 17, 2000, the Supreme Court approved the proposed amendments to the Federal
Rules of Evidence and Bankruptcy and Civil Procedure, which had been submitted to the Court by E
the Judicial Conference after its September 1999 meeting. The formatting and proofreading of the
proposed rules amendments were extensive.'

In February 2000, the Ad Hoc Committee on Attorney Conduct held a conference.
Representatives from various organizations, including the ABA, Conference of Chief Justices, andf
the Department of Justice, discussed proposed FRAC 1. In March 2000, the Civil Rules L
Committee's Discovery Subcommittee hosted a conference on electronic discovery in San
Francisco.

John K. Rabiej p
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AGENDA DOCKETING

ADVISORY COMMITTEE ON CIVIL RULES

Proposal Source, Date, Status
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ j Iand D o , #
[Financial disclosure statement] See Request by 11/98 -Cmte considered
:+| Rule 7.1 committee on Codes 3/99 - Agenda Subcmte rec. Hold until more

L , | , , , of Conduct 9/23/98 information available (2)
4/99 - Cmte considered; FJC study initiated
10/99-Discussed
4/l0 -,d, Considered; request for publication
PENDING FURTHER ACTION

[Copyright Rules of Practice]- nquiry from West 4/95 To be reviewed with additional information at
Update Publishing upcomig meetings

""j I'lW.J | >11/95-Considered by cmte

10/96 - Considered by'cmte
10/,97 -Deferred until spring '98 meeting
3/98,-lDeferred until fall, '98 meeting
11/98 -Request for publication
1/99'-Stg. Cmte. approves publication for fall
8/99 -Published
4/00 - Cmte approves amendments

I ,.- PENDING FURTHER ACTION

lL. [Admiralty Rule B, C, and E]- Agenda book for the 4/95 - Delayed for further consideration
Amend to conform to Rule C governing 11/95 meeting 11/95 Draft presented to cmte
attachment in support of an in personam -4/96-7Cjonsidered by cmte
action 10/96 - Considered by cmte, assigned to Subcmte.

5/97- Considered by cmte
10/97-R equest' for publication and accelerated review

by , ST Cmte
1/98 - Stg 'Cor. approves publication at regularly

scheduled time
8/98-PPublished for comment
4/99 - Cmte approves amendments with revisions
6/99 - Stg approves
9/99 - Conf. approves and transmits to Sup. Ct'

l l 4/00 - Supreme Court approved
PENDING FURTHER ACTION

[Admiralty Rule-New]- Authorize Mag. Judge Roberts 12/24/96- Referred to Admiralty and Agenda Sub cmte.
immediate posting of preemptive" bond to '9/30/96 (96-CV-D) 3/99 - Agenda Sub cmte. rec. Hold until more
prevent vessel seizure -#1450 information available (2)

PENDING FURTHER ACTION

L.
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Proposal Source, Date, | Status
and Doc#

[Inconsistent Statute] -46 U.S.C. § Michael Cohen 2/97 Referred to reporter andchair
786 inconsistent with admiralty 1/14/97 (97-CV-A) Supreme Court decision moots issue

#2182 COMPLETED

[Non-applicable Statutel- 46 U.S.C. § Michael Marks 10/97 Referred to reporter,,chair, and Agenda Sub

767 Death on the High Seas Act not Cohen 9/17/97 crote.
applicable to any navigable waters in the (97-CVO) 3/99 Agenda Subcmte rec. Remove from agenda (5)
Panama Canal Zone 10/99 Consent calendar removed from agenda L

COMPLETED

[Admiralty Rule C(4),-. Amend to, Gregory B. Walters, 1/98 - Referred to reporter, chair, and Agenda Sub cmte.
satisfy constitutional concerns regarding Cir. Exec., for Jud. 3199- Agenda Sub cinte. rec. Hold until more
default in actions in rem Council of Ninth Cir. information available (2)

132/4/97 (97-CV-V) PENDING FURTHER ACTION .

[Simplified Procedures -federal Judge Niemeyer 10/99 - Considered, subcmte appointed

small claims procedures , 0/00 4/00 - Considered

[CV4(c)(1)] - Accelerating 120-day Joseph W. 4/94 - Deferred as premature
service provision Skupniewitz DEFERRED INDEFINITELY

[CV4(d)] -To clarify the rule 'John J. McCarthy 12/97 - Referred to reporter, chair, and Agenda Sub
11/21/97 (97-"CV-R) cmte.

3/99- Agenda Subcmte rec. Accumulate for periodic
revision (1) |
PENDING FURTHER ACTION

[CV4(d)(2)J - Waive service of process -Charles K. Babb 10/94- Coinsidered and denied ,

for actions against the-United States 4/22/94 4/95 - Recoinsidered but no change in disposition |

COMPLETED

!C4e & .1) Frinw"F. _1 1l~ ue emda
| [CV4(e) & (f)]-Foreign defendant Owen F. Siv ons /94-Ruls deemed as otherwise provided for and

may be served pursuant to the laws of the 6/10/94 unnecessary
state in which the district court sits 4/95 - Reconsidered and denied

COMPLETED
e|lCV4(i)l - Service on- government in oiJ 10/96 (9'6-CV- 10/96 - Referred to Reporter, Chair, and Agenda Sub

Bivens suits B. #1559) cnte.
5/97 - Discussed in reporter's memo.
3/98 - Cmte approved draft
6/98 - Stg. Cmte approves
8/98 - Published for comment
4/99- Cmte approves amendments with revisions C
6/99 -Standing Cmte approved
9/99 -Judical Conference approved
4/00 - Supreme Court Approved
PENDING FURTHER ACTION

Page 2
Advisory Committee on Civil Rules

May 11, 2000
Doc. No. 1181



Proposal Source, Date, Status
and Doe

[CV4(m)] -Extension of time to serve Judge Edward 4/95 -Considered by cmte
pleading after initial 120 days expires Becker DEFERRED INDEFINITELY

[CV4]- Inconsistent service of process Mark Kasanin 10/93 Considered- by cmte
provision in admiralty statute 4194- Considered by cmte

10/94-Recommend statutory change
6/96 - Coast Guard Authorization Act of 1996 repeals

the nonconforming statutory provision
COMPLETED

[CV4a - To provide sanction against the Judge Joan 10/97 -Referred to Reporter, Chair, and Agenda Sub
willful evasion of service Humphrey Lefkow cmte.

8/12/97 (9'7-CV-K) 3/99 - Agenda Sub cmte. rec. Accumulate for periodic
revision (1)

.PENDING FURTHER ACTION

ICV5 -Electronic filing 10/93- Considered by cmte
9/94 - Published for comment
10/94-Considered
14/95 - Cmte approves amendments with revisions
'6/95 - Approved by ST Cmte

L~ Xi '9/95 -. Approved by Jud Conf
4/96 - Approved by Sup Ct
12/96 - Effqctive
COMPLETED

iCV5- Service by electronic means or Michael Kunz, clerk 4/95 - Declined to act
by commercial carrier; fax noticing E.D. Pa. and John 410/96 - Reconsidered, submitted to Technology
produces substantial cost savings while Frank 7/29/96; Subcommittee
increasing efficiency and productivity 9/10/97 (97-CV-N); 5/97 - Discussed in reporter's memo.

William S. Brownell, 9/97 ' Information sent to reporter, chair, and Agenda
District Clerks Sub cmte.
Advisory Group 1 1/98- Referred to Tech. Subcommittee
10/20/97 (97-CV-Q) 3/99 - Agenda Sub cmte. rec. Refer to other cmte (3)

4/99 - Cmte requests publication
6/99 - Stg. Comte approves publication
8/99- Published for comment

4/00 -Cmte approves amendments
PENDING FURTHER ACTION

L
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Proposal Source, Date,, Status
I ~~~~~~and Doc # - .

[CV5(d)1-Whether local rules against Gregory B. Walters, 1/98 - Referred to reporter, chair, and Agenda Sub cmte.
filing of discovery documents should be Cir.'Exec.', for 3/98 - Cmter approved draft
abrogated or amended to conform to District Local Rules '6/98 - Stg Cmite approves with revision
actual practice Review Cmte of Jud. 8/98'- Published for comment'

Council of Ninth Cir. 4/99 - Cmte, approves amendments
1 214/97 (97-CV-V) 6/99 - Stg. Comte approves

9/99 -Jud. Conf. approves and transmits to Sup. Ct
4/00 - Supreme Court approved
PENDING FURTHER ACTION

[CV5(d)]- Does non-filing of discovery St Cmte 6/99 1099 - Discussed
material affect privilege PENDING FURTHER ACTION

[CV6 -Modifying mailbox rule J. Michael Schaefer, 3/99 - Referred to reporter, chair, and Agenda Sub cmtel
Esq. 12/28/98 399 - Agenda Sub cmte. rec. Remove from agenda (5)![
(99-CV-A) 10/99 - Con~sent calendar removed from agenda

COMPLETED

ICV6(b)] -Enlargement of Time; Prof., Edward 10/97 - Referred to cmte
deletion of reference to abrogatedrule Cooper 10/27/97; 3/98 -Cmte approved draft with recommendation to
(technical amendment) Rukesh A. Korde forward directly to the Jud Conf w/o publication

4/22/99 (99-CV-C) 6/98 - Stg Cmte approves
9/98 - Jud. Conf. Approves and transmits to Sup. Ct.
4/99 - Supreme Court approve
12/99 - Effective

ZZ . . COMPLETED

[CV6(e)] -Time to act after service ST Cmte 6/94 10/94 - Crte declined to act
COMPLETED

[CV6(e)] - Amend the rule to treat See Rule 5 4/99 nCmte requests publication
service by electronic means the same as 6/99- Stg. Comte approves publication
service by mail 8/99 - Published for comment

4/00 - Cmte approves amendments
PENDING FJRTHER ACTION

, [CV7.1- See Financial Disclosure' Request by i 11/98 - Cmte considered
Committee on Codes 3/99 - Agenda Subcmte rec. Hold until more

of Conduct 9/23/98 information available (2)
4/99 - Cmtel considered; FJC study initiated
10/99 - Discussed
4/00 - Considered; request for publication
PENDING FURTHER ACTION
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Proposal Source, Date, Status
and Doc # l

[CV8, CV121 - Amendment of the Elliott B. Spector, 10/93 - Delayed for further consideration
general pleading requirements Esq. 7/22/94 10/94 - Delayed for further consideration

4/95-Declined to act
DEFERRED INDEFINITELY

[CV9(b)] - General Particularized Elliott B. Spector 5/93 - Considered by cmte
pleading 10/93 - Considered by cmte

10/94 - Considered by cmte
4/95 - Declined to act
DEFERRED INDEFINITELY

iCV9(h)J - Ambiguity regarding terms Mark Kasanin 4/94 10/94 -Considered by cmte
affecting admiralty and maritime claims 4/95 - Approved draft

7/95 -Approved for publication
9/95 - Published
4/96 - Forwarded to the ST Cmte for submission to Jud

Conf
6/96 - Approved by ST Cmte
9/96 - Approved by Jud Conf
4/97 - Approved by Supreme Court
12/97-Effective
COMPLETED

[CV11] -Mandatory sanction for H.R. 1492 5/97 - Considered by cmte
frivolous filing by a prisoner introduced by Cong 3/99 - Agenda Sub cmte. rec. Remove from agenda (5)

Gallegly 4/97 10/99 - Removed under consent calendar
COMPLETED

ICVl11 - Sanction for improper Carl Shipley 4/97 5/97 - Referred to reporter, chair, and Agenda Sub cmte.
advertising (97-CV-G) 3/99 - Agenda Sub cmte. rec. Remove from agenda (5)

PENDING FURTHER ACTION

ICV1 I - Should not be used as a Nicholas Kadar, 4/98 - Referred to reporter, chair, and Agenda Sub cmte.
discovery device or to test the legal M.D. 3/98 3/99 - Agenda Sub cmte. rec. Await preliminary review,
sufficiency or efficiency of allegations in (98-CV-B) by reporter (6)
pleadings 8/99 - Reporter recommends removal from the agenda

10/99 - Consent calendar removed from agenda
COMPLETED

[CV121 - Dispositive motions to be Steven D. Jacobs, 10/94 - Delayed for further consideration
filed and ruled upon prior to Esq. 8/23/94 5/97 - Reporter recommends rejection
commencement of the trial 11/98-rejected by cmte

COMPLETED

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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Proposal , Source, Date, Status
I and Doc# ^

ICV121 - To conform to Prison 'John J. McCarthy 12./97 Referred to reporter, chair, & Agenda Sub cmte.
Litigation Act of 1996 11/21/97 (97-CV-R) 3/99 - Agenda Sub cmte. rec. Ready for full committee

consideration (4)
PENDING FURTHER ACTION L

lCV12(a)(3)] -Conforming amendment 3/98 -Cmte approved draft
to Rule 4(i) 6/98 -Stg Cmte approves

8/98 -Published for comment Li
4/99 - Cmte approves amendments with revisions
6/99 - Stg Comte approves
9199- Jud. Conf. approves & transmits to Sup.Ct.
PENDING FURTHER ACTION

[CV12(b)] - Expansion of conversion Daniel Joseph 5/97 5/97 - Referred to reporter, chair, and Agenda Sub cmte:0
of motion to dismiss to summary (97-CV-H) #2941 3/99 - Agenda Sub cmte. rec. Remove from agenda (5).2 EJ
judgment 10/99 - Consent calendar removed from agenda

COMPLETED

[CV14(a) & (c)] -Conforming 6/98 - Stg Cmte approves
amendment to admiralty changes 8/98 - Published for comment

. R 4/99- Cmteapproves amendments
6/99 -Stg Comte approves
9/99 -Jud. Conf. approves and transmits to Sup. Ct.
4/00 Supreme Court approved
PENDING FURTHER ACTION

ICV15(a)] -Amendment may not add Judge John Martin 4/95 - Delayed for further consideration
Irnew parties or raise events occurring 10/20/94 & Judge 11/95-Considered by cmte and deferred

after responsive pleading Judith Guthrie DEFERRE6IINDEFINITELY .
10/27/94

[CV 15(c)(3)(B)i -Clarifying extent of Charles E. Frlayer, 9/98 - Referred to chair, reporter, and Agenda Sub cmte.,
knowledge required in identifying a party Law student 9/27/98 3/99 - Agenda Sub cmte. rec. accumulate for periodic

(98-CV-E) 1 revision (1)
PENDING FURTHER ACTION

t~~~~~~~~~~~~ 4
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Proposal j Source, Date, Status
and Doc#

1CV231 - Amend class action rule to Jud Conf on Ad Hoc 5/93 - Considered by cmte
accommodate demands of mass tort Communication for 6/93 - Submitted for approval for publication;

C litigation and other problems Asbestos Litigation withdrawn 10/93, 4/94, 10/94, 2/95, 4/95, 11/95;
¶ 3/91; William studied at meetings.

Leighton Itr 7/29/94; 4/96 -Forwarded to ST Cmte for submission to Jud
V H.R. 660 introduced Conf
L by Canady on CV 23 6/96 -Approved for publication by ST Cmte

(t) 8/96- Published for comment
10/96 - Discussed by cmte

f a > 5/97-Approved and forwarded changes to (c)(l), and
(f),;rejected (b)(3)(A) and (B); and deferred other
proposals until next meeting

4/97 -- Stotler letter to Congressman Canady
6/97 - Changes to 23(f) were approved by ST Cmte;

changes to 23(c)(1) were recommitted to advisory,
cmte

10/97- Considered by cmte
LI 3/98 -Considered by cmte deferred pending mass torts

working group deliberations
3/99 - Agenda Sub cmte. rec. Refer to other Cmte (3)
L4/00 -Considered

PENDINGFURTHER ACTION

[CV231 - Standards and guidelines for Patricia Sturdevant, 12/97 -Referred to reporter, chair, and Agenda Sub
litigating and settling consumer class for National cmte.
actions Association for 3/99-Agenda Sub cmte. rec. Refer to other Crate (3)

Consumer Advocates PENDING FURTHER ACTION
12/10/97 (97-CV-1)

[CV23(e)J - Amend to include specific Beverly C. Moore, 12/ 97- Referred to reporter, chair, and Agenda Sub
factors court should consider when Jr., for Class Action cmte.

X, approving settlement for monetary Reports, Inc. 3/99 - Agenda Sub cmte. rec. Refer to other Cmte (3)
damages under 23(b)(3) 11/25/97 (97-CV-S) 4/00 - Considered

PENDING FURTHER ACTION

[CV23(e) -Require all "side- Brian Wolfinan, for 12/99 - Referred to reporter, chair, and Agenda Sub
settlements," including attorney's fee Public Citizen cmte.
components, to be disclosed and . Litigation Group 4/00 - Referred to Class Action subcomte
'approved by the district court 11/23/99 (99-CV-H) PENDING FURTHER ACTION
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Proposal| Source,Date, | Status
and Doc # | ^A

[CV23(e)] - Preserve right to appeal for Bill Lockyer, 4/00 Referred to reporter, chair, Agenda Subcmte,, and
unnamed class members who do not file Attorney General, for Class Action Subcmte

motions to intervene; and class members State of California PENDING FURTHER ACTION
not named plaintiffs have right to appeal DOJ
judicial approval of proposed dismissal 3/29/00 (00-CV-B)
or compromise without first filing motion

to intervene,,,

ICV23(f)] interlocutory appeal part of class action 4/98 - Sup Ct approves
,project 12/98 - Effective

COMPLETED

[CV26] - Interviewing former John Goetz 4/94 - Declined to act

employees of a party DEFERRED INDEFINITELY

1CV261 -Initial disclosure and scope of Thomas F. Harkins, 4/95 - Delayed for further consideration 2 7
discovery Jr., Esq 11/30/94 11/95 - Considered by cmte L

and American 4/96 - Proposal submitted by American College of Triai
College of Trial Lawyers 1,

Lawyers; Allan 10/96- Considered by cmte; Sub cmte. appointed Li
parmelee (97-CV-C) 1/97 - Sub cmte. held mini-conference in San Franciscoilh

#2768; Joanne 4/97 - Doc #2768 and 2769 referred to Discovery Sub
Faulkner 3/97 (97- cmte.
CV-D) #2769 9/97 - Discovery Reform Symposium held at Boston |

College Law School
10/97- Alternatives considered by cmte j
3/98 - Cmtr approved draft
6/98 - Stg Cmte approves
8/98 - Published for comment
4/99- Cmte approves amendments with revisions
6/99- Stg Comte approves,
9/99 - Jud. Conf. approves & transmits to Sup. Ct.
4/00-Supreme Court approves
PENDING FURTHER ACTION'

[CV261 -Does inadvertent disclosure Discovery Subcmte 10/99 - Discussed .
during discovery waive privilege 'PENDING #URTHER ACTION

[CV261 - Presumptive time limits on Al Cortese 10/99-Remloved from agenda-
backward reach of discovery COMPLETED
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Proposal Source, Date,, Status

and Doc #

[CV26] - Electronic discovery 10/99- Referred to Subcmte
3/00 - Subcmte met
4/00-Considered
PENDING FURTHER ACTION

4" CV26(c)] Factors to be considered Report of the Federal 5193 -Considered by cmate
regarding a motion to modify or dissolve Courts Study 10/93 - Published for comment
a protective order Committee,- 4/94 - Considered by cmte

Professors Marcus 10/94 - Considered by cmte
and Miller, and 1/95- Submitted to Jud Conf

Senator Herb~ Kohl 3/95 - Remanded for further consideration by Jud Conf
8/1 1/94; Judge John 4/95 - Considered by cmte

F ~~~~~~~~~~~~Feikens (96-CV-F); 9/95 - Republished for public comment
C?5. 225 reintroduced 4/96 - Tabled, pending consideration of discovery

by Sen Kohl amendments proposed by the American College
of Trial Lawyers

1/97-5S. 225 reintroduced by Sen Kohl
4/97 - Stotler letter to Sen Hatch
10/97 - Considered by Sub cmte. and left for
consideration by full cmte
3/98 - Cmte determined no need has been shown to
amlind
COMPLETED

CV261 - Depositions to, be held in Don Boswell 12/6/96 12/96 - Referred to reporter, chair, and Agenda Sub
county where witness resides; better (96-CV-G) cmte.
distinction between retained and 5/97 - Reporter recommends that it be considered part
"Lteating" experts of discovery project

3/99 - Agenda Sub cmate. rec. Refer to other Cmte (3)
V ~~~~~~~~~~~~PENDING FURTHER ACTION

L I[CV30b - Allow use by public of audio Glendora 996/96 12/96 aSent to reporter and chair
tapes in the courtroom (96-CV-H) 11/98- rejected by cmte

COMPLETED

ICV30(b)] - Inconsistency within Rule Judge JaniceM. 112/99 -Referred to reporter, chair, Agenda Sub cmte.,
30 and between Rules 30 and 45 Stewart 12/8/99 and Discovery Sub cmte.

(99-ACV-J) 4/0 r- Referred to Disc. Subcomte
PENDING FURTHER ACTION
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Proposal Source, Date, Status
and Doe

[CV30(b)(1)) - That the deponent seek Judge Dennis H. 10/97 -Referred to reporter, chair, and Agenda Sub L
judicial relief from annoying or Inman 8/6/97 cmte.
oppressive questioning during a (97-CV-J) 11/98 -. rejected by cmte
deposition COMPLETED

ICV30(d)(2)J - presumptive one day of 3/98 - Cmte approved draft
seven hours for deposition 6/98 - Stg Cmte approves l

8/98 - Published for comment
4/99 - Cmte approves amendments with revisions
6/99 - Stg Comte approves V
9/99 - Jud. Conf. approves & transmits to Sup. Ct.
4/00 - Supreme Court approves
PENDING FURTHER ACTION

[CV30(e)] - review of transcript by Dan Wilen 5/14/99 8/99 - Referred to agenda Subcmte
deponent (99-CV-D) 8/99'- Agenda Sub cmte. rec. Refer to other Cmte (3),

.PENDING FURTHER ACTION

ICV321 - Use of expert witness Honorable Jack 7/31/96- Submitted for consideration
testimony at subsequent trials without Weinstein 7/31/96 10/96 - Considered by cmte; FJC to conduct study
cross examination in mass torts 5/97 - Reporter recommends that it be considered part :

- of discovery project
3/99 Agenda Sub cmte. rec. Refer to other Cmte (3)
PENDING FURTHER ACTION

[CV33 & 34 -require submission of a Jeffrey K. Yencho 7/99 - referred to Agenda Subcmte
floppy disc version of document (7/22/99) 99, CV-E 8/99 -Agenda Sub cmte. rec. Refer to other Sub cmte.,11

(3)
PENDING FURTHER ACTION

1CV34(b)] - requesting party liable for 3/98 - Cmte approved draft
paying reasonable costs of discovery 6/98 - Stg Cmte approves,

8/98 - Published for comment
4/99 - Cmte approves amendments with revisions

(Moved to Rule 26)i
6/99 - Stg Comte approves
9/99 - rejected by Jud. Conf.
COMPLETED

1CV36(a)I - To not permit false Joanne S. Faulkner, 4/98 - Referred to reporter, chair, and-Agenda Sub cmte.
denials, in view of recent Supreme Court Esq. 3/98 (98-CV-A) 11/98- rejected by cmte
decisions - :_ COMPLETED

[CV37(b)(3)] -Sanctions for Rule Prof. Roisman 4/94 -Declined to act-,
26(f) failure DEFERRED INDEFINITELY 17
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L o Proposal Source, Date, Status
~~~~~~~~~~and Doc#

[CV37(c)(1)1 - Sanctions for failure to 3/98 - Cmte approved draft
supplement discovery 6/98 - Stg Cmte approves

8/98 - Published for comment
4/99 - Cmte approves amendments
6/99 - Stg Comte approves
9/99 - Jud. Conf. approves & transmits to Sup. Ct.

L 4/00- Supreme Court approves
PENDING FURTHER ACTION

r CV39(c) and CV16(e)l - Jury may be Daniel O'Callaghan, 10/94 -Delayed for further study, no pressing need
treated as advisory if the court states such Esq. 4/95 - Declined to act
before the beginning of the trial COMPLETED

[CV40] - precedence given elderly in Michael Schaefer 2/00- Referred to chair, reporter, and Agenda Sub
trial setting 1/19/00; 00-CV-A cmte.

'PENDING FURTHER ACTION

1CV431 - Strike requirement that Comments at 4/94 10/93 - Published
testimony must be taken orally meeting 10/94 - Amended and forwarded to ST Cmte

1/95 - ST Cmte approves but defers transmission to Jud
Conf

9/95 - Jud Conf approves amendment
4/96 - Supreme Court approved
12/96-Effective
COMPLETED

[CV43(f)-Interpretersl - Karl L. Mulvaney -4/95 - Delayed for further study and consideration
Appointment and compensation of 5/10/94 11/95 - Suspended by advisory cmte pending review of
interpreters Americans with Disabilities Act by CACM i

10/96- Federal Courts Improvement Act of 1996
provides authority to pay interpreters

COMPLETED

1CV44] - To delete, as it might overlap Evidence Rules 1/97 - Referred to chair, reporter, and Agenda Sub cmte.I
with Rules of EV dealing with Conuittee Meeting 3/98 - Cmte determined no need to amend
admissibility of public records 10/20-21/97 COMPLETED

(97-CV-U)

[CV45J - Nationwide subpoena 5/93 - Declined to act
COMPLETED

1CV451 - Notice in lieu of attendance J. Michael Schaefer, 3/99 - Referred to chair, reporter, and Agenda Sub cmte.
subpoenas Esq. 12/28/98 8/99 - Agenda Sub cmte. rec. Remove from agenda

(99-CV-A) 10/99 - Consent calendar removed from agenda
COMPLETED
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Proposal Source, Date, | Status j
andDoc# F

[CV451 - Clarifying status of subpoena K.' Dino 3/99 -Referred to chair, reporter, and Agenda Sub cmte.
after expiration date Kostopoulos, Esq. 8/99 - Agenda Sub cmte. rec. Refer to other Cmte (3)

1/27/99 PENDING FURTHER ACTION
(99-CV-B)

[CV451 - Discovering party must, ProfC Charles Adams 10/98 - Referred to chair, reporter, Agenda Sub cmte.,
specify a date for production far 1euough J 1 10/1/98 (9$-CV-G) and Discovery Sub cmte.
in advance to allow the opposing party to 3/99 - Agenda Sub cmte. rec. Refer to other Cmte (3)
file objections to production PENDING FURTHER ACTION

[CV45(d)] - Re-service of subpoena William T. Terrell, 12/98 - Referred to chair, reporter, and Agenda Sub
not necessary if continuance is granted $1 Esq. 10/9/98 cmte.
and witness is provided adequate noticer, |(98-CV-H) * 3/99 - Agenda Sub cmte. rec. Refer to other Cmte (3)

PENDING FURTHER ACTION,

1CV47(a)] - Mandatory attorney , Francis Fox, Esq. 10/94 - Considered by cmte
b participation in jury voir dire 4/95 -Approved draft 1 7

examination 7/95 - Proposed amendment approved for publication by" "
ST Cinte

9/95- Published for comment
4/96 - Considered by advisory cmte; recommended

increased attention by Fed. Jud. Center at
judicial training

COMPLETED

[CV47(b)] - Eliminate peremptory Judge Willaim Acker 6/97 - Referred to reporter, chair, and Agenda Sub cmte.,
challenges 5/97 (97-CV-F) 11/98 - Cmte declined t take action.

#2828 1 COMPLETED

[CV481- Implementation of a twelve- Judge Patrick 10/94 - Considered by cmte
: person jury . | Higginbotham 7/95 - Proposed amendment approved for publication byj ,

person ~~~~~~~~~~~~~~ST Cinite

9/95 - Published for comment
4/96 Forw~arded to ST Cmte for submission to Jud

l . ~~~~~~~~~~~~~Confz
6/96- STCmte approves
9/96 -Jud Conf rejected
10/96 - Cmites post-mortem discussion

___ ___ __ . __ COMPLETED i i
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Proposal 1 Source, Date, | Status
_____________________[ |and Doc

[CV50] - Uniform date for filing post BK Rules Committee 5/93-Approved for publication
trial motion 6/93 - ST Cmte approves publication

4/94 - Approved by cmte
.6/94 'Approved by ST Cmte
9/94 - Approved by Jud Conf
4/95-- Approved by Sup Ct
12/95 - Effective
COMPLETED

ICV50(b)] - When a motion is timely Judge Alicemarie 8 /97- Sent to reporter and chair
tL after a mistrial has been declared Stotler 8/26/97 10/97 - Referred to Agenda Sub cmte.

(97-CV-M) 3/99 - Agenda Sub cmte. rec. Accumulate for periodic
revision (1)
PENDING FURTHER ACTION

[CV51- Jury instructions filed before Judge Stotler (96- 1 1/8/96-Referred to chair
trial CV-E) Gregory B. 5/97 - Reporter recommends consideration of

Walters, Cir. Exec., comprehensive revision
for the Jud. Council 1/98 - Referred to reporter, chair, and Agenda Sub cmte.
of the Ninth Cir. 3/98 - Cmte consideredi12/4/97 (97-CV-V) 1/98 - Cmte considered

3/49 - Agenda Sub cmte. rec. Ready for full Cmte
consideration
4/99 Cimte considered

,10/99-Discussed
PENDING FURTHER ACTION

1CV521 -Uniform date for filing for BK Rules Cmte 5/93 -Approved for publication
filing post trial motion 6/93 -ST Cmte approves publication

4/94 -Approved by cmte
Adf 1 ) 6/94 - Approved by ST Cmte
L. j9/94,-Approved by Jud Conf

4/95- Apprjoved by Sup Ct

12/95 Effective
COMPLETED

tCV531 - Provisions regarding pretrial Judge Wayne Brazil 5/93 Conrsidered by cmte
and post-trial masters 10/93 -Considered by cmte

L 1 . 4/14- Draft amendments to CV 16.1 regarding "pretrial
masters"

1 ..l0/94 - Draft amendments considered
1.l 1/98- Ib~cmte appointed to study issue
3/99 -Agenda Sub cmte. rec. Refer to other Cmte (3)
10/99 -Discussed (FJC requested to survey courts) !
4/00-Considered

_______________________ _____________ DEFERRED INDEFINITELY
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Proposal j Source, Date,| Status
and Doc# M

.~~~~~~~~~~~~~~~~ 71
[CV54(d)(2)] - Provisions requiring a ST Cmte; AP 4/00 -Request for publication J
judgment be entered on a separate piece amendment to FRAP
of paper 4(a)(7), 1/001

1CV561 - To clarify cross-motion for," John J. McCarthy 12/97 - Referred to reporter, chair, & Agenda Sub cmter
summary judgment 11/21/97 PENDING FURTHER ACTION

[CV56(a)1 -Clarification of timing Scott Cagan 2/97 3/97 - Referred to reporter, chair, and Agenda Sub cmte'.
.(97-C V-B) #2475 5/97 - Reporter recommends rejection

3/99 - Agenda Sub crnte. rec. Accumulate for periodic
revision(1) .
PENDING FURTHER ACTION

1CV56(c)] - Time for service and Judge Judith N. Keep 4/95 - Considered by cmte; draft presented
h~l grounds for summary adjudication 1 1/95 Draft presented, reviewed, and set for further

discussion
3/99 -Agenda Sub cmte. rec. Accumulate for periodici
revision
PENDING FURTHER ACTION

[CV581 - Provisions stating a judgment ST Cmte; AP 4/0,- Request for publication
is effective only when stated on a amendment to FRAP - V
separate piece of paper 4(a)(7), 1/00

[CV591 - Uniform date for filing for BK Ruies Committee 5/93 -Approved for publication 1 V
filing post trial motion - ! 6/93 - ST Cinte approves publication

4/94-Approved by cmte
6/94 - Approved by ST Cmte
9/94 -Approved by Jud Conf 'F
4/95 -Approved by Sup Ct
12/95 - Effective
COMPLETED 1 f

l ICV60(b)] -Parties are entitled to William Leighton 10/94- Delayed for further study
j challenge judgments provided that the 7/20/94 4/95 - Declined to act T
' prevailing party cites the judgment as COMPLETED
| evidence _ .___

[CV62(a)] - Automatic stays Dep. Assoc. AG, 4/94 - No action taken
Tim M urphy, COMPLETED

1CV641 - Federal prejudgment security ABA proposal 5/92 - Considered by cmte
,5/93 -Considered by cintel

4/94 - Declined to act
DEFERRED INDEFINITELY, i. . . . h _ C~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~i
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L ' [ Proposal J Source, Date, Status

and Doc#

[CV65()] - rule made applicable to see request on 11/98 - Request for publication
copyright impoundment cases copyright 6/99 - Stg Cmte approves

8/99 - Published for comment
LI 4/00 - Cmte approved

PENDING FURTHER ACTION

[CV65.11 - To amend to avoid conflict Judge H. Russel 10/97 - Referred to reporter, chair, and Agenda Sub,
between 31 U.S.C. § 9396 governing the 'Holland 8/22/97 cmte.
appointment of agents for sureties and (97-CV-L) 11/98 - Cmte declined to-act in light of earlier action
the Code of Conduct for Judicial taken at March 1998 meeting
Employees COMPLETED

bCV681 - Party may make a settlement Agenda book for 1/21/93 - Unofficial solicitation of public comment
r offer that raises the stakes of the offeree 11/92 meeting; Judge 5/93, 10/93, 4/94 - Considered by cmte

L who would continue the litigation Swearingen 10/30/96 4/94 - Federal Judicial Center agrees to study rule
(96-CV-C); S. 79 10194 - Delayed for further consideration
Civil Justice Fairness 1995 - Federal Judicial Center completes its study
Act of 1997 and § 3 DEFERRED INDEFINITELY
of H.R. 903 10/96 - Referred to reporter, chair, and Agenda Sub

cmte. (Advised of past comprehensive study,
of proposal)
1/97 - S. 79 introduced § 303 would amend the rule

i 4/97 - Stotler letter to Hatch
5/97 - Reporter recommends continued monitoring

L 3/99-Agenda Sub cmte. rec. Remove from agenda (5)
10/99 - Consent calendar removed from agenda
COMPLETED

[CV73(b)] - Consent of additional Judge Easterbrook -4/95 - Initially brought to cmte's attention
parties to magistrate judge jurisdiction 1/95 11/95 - Delayed for review, no pressing need

1 1/96 -Considered along with repeal of CV74, 75, and

L .. 761
5/97 - Reporter recommends continued monitoring
3/99 - Agenda Sub cmte. rec. Remove from agenda (5)E P . 10/99 - Consent calendar removed from agenda
COMPLETED

,CV 74,75, and 761-Repeal to Federal Courts 10/96 - Recommend repeal rules to conform with statute
conform with statute regarding Improvement Act of and transmit to ST Cmte
alternative appeal route from magistrate 1996 (96-CV-A) 1/97 - Approved by ST Cmte
judge decisions '#1558 3/97 - Approved by Jud Conf

4/97 - Approved by Sup Ct
12/97-Effective
COMPLETED
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Proposal Source, Date, Status 1
and Doc# .

[CV 77(b)] - Permit use of audiotapes Glendora 9/3/96 (96- 12/96 -Referred to reporter and chair
in courtroom CV-H) #1975 5/97 - Reporter recommends that other Conf. Cmte

should handle the issue
3/99 - Agenda Sub cmte. rec. Remove from agenda (5)'
10/99 - Consent calendar removed from agenda
COMPLETED'I

[CV77(d)] - Fax noticing to produce Michael E. Kunz, 9/97 - Mailed to'reporter, chair, and Agenda Sub cmte.
substantial cost savings while increasing 'Clerk of Court 3/99 -'Agenda Sub cmte. rec. Ready, for consideration
efficiency and productivity ' q 5 '9/10/97 (97-CV-N) by full Cmte (4)

4/99-request publication
-8/99 -Published for comment
'4100 4 -Cmte approves amendments
PENDING FURTHERACTION

[CV77(d)] - Facsimile service of notice William S. Brownell, 111 /97 - Referred to reporter, chair, -and Agenda Sub
to counsel District Clerks cmte.

Advisory 'Group 3/99 - Agerida Sub cmte. rec. Ready for consideration
10/20/97 (CV-Q) by full Cmte ,(4)

PENDING FURTHER ACTION r
[CV77.11 - Sealing orders 10/93 - Considered Li

4/94 - No action taken
DEFERRED INDEFINITELY

[CV811 -To add injunctions to the rule John J. McCarthy 12/97 - Referred to reporter, chair, and Agenda Sub
'11/21/97, cmte.
.__._._______. _PENDING FURTHER ACTION

ICV 81(a)(2)] - Inconsistent time . Judge Mary Feinberg 2/97 - Referred to reporter, chair, and Agenda Sub cmtl
period vs. Habeas Corpus rule I (b) 1/28/97 (97-CV-E) 5/97 - Considered and referred to Criminal Rules Cmte

#2164 for coordinated response
3/99 - Agenda Sub cmte. rec. Hold until more
information available (2)
PENDING FURTHER ACTION

ICV8l(a)(l)] -Applicability to D.C. Joseph Spaniol, 10/96 - Crn e considered
mental health proceedings 10/96 5/97 - Repo rter recommends consideration as part of a

10/98 technical amendment package
'.10/98-Crate. includes it in package submitted to Stg.
1/99 Cmte. for publication'
1/99 - Stg. Cmte. approves for publication

7 8/99 - Published for comment
4/00 - Cmte approved

. , . -PENDING FURTHER ACTION
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Proposal | Source, Date, Status
and Doc #

ICV81(a)(1) - Applicability to see request on 11/98 - Request for publication
copyright proceedings and substitution of copyright 1/99 - Stg. Cmte. approves for publication
notice of removal for petition for removal 8/99 - Published for comment

4/00 - Cmte approved
PENDING FURTHER ACTION

i[CV81(a)(2)J - Time to make a return CR cmte 4/00 4/00 - Request for comment
to a petition for habeas corpus PENDING FURTHER ACTION

ICV81(c)] - Removal of an action from Joseph D. Cohen 4/95 - Accumulate other technical changes and submit
state courts - technical conforming 8/31/94 ; eventually to Congress
change deleting "petition" 1195 - Reiterated April 1995 decision

5/97 - Reporter recommends that it be included in next
technical amendment package

3/99 -Agenda Sub cmte. rec. Accumulate for periodic
revision (1)
4/99 - Cmte considered
PENDING FURTHER ACTION

[CV821 -To delete obsolete citation Charles D. Cole, Jr., 12/99 - Referred to reporter, chair, and Agenda
Esq. 11/3/99 Subcommittee

,(99-CV-G) 4/00 - Comte approved for transmission without
publication

.____________ PENDING FURTHER ACTION

[CV83(a)(1)] - Uniform effective date 3/98 - Cmte considered
for local rules and transmission to AO 11,/98-Draft language considered

3/99 - Agenda Sub cmte. rec. Refer to other Cmte (3)
PENDING FURTHER ACTION

ICV83] - Negligent failure to comply 5/93 - Recommend for publication
with procedural rules; local rule uniform 6/93-Approved for publication
numbering 10/93 - Published for comment

4/94 '- Revised and approved by cmte
6/94 - Approved by ST Cmte
9/94 Approved by Jud Conf
4/95 - Approved by Sup Ct
12/95 - Effective
COMPLETED

jCV83(b)1 - Authorize Conference to 4/92 - Recommend for publication
permit local rules inconsistent with 6/92 - Withdrawn at Stg. Comte meeting
national rules on an experimental basis COMPLETED

1CV841 - Authorize Conference to 5/93 - Considered by cmte
amend rules 4/94 - Recommend no change

COMPLETED
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Proposal Source, Date, Status
l ~~~~~~~~and Doc#l

[Recycled Paper and Double-Sided Christopher D. 11/95 - CoR Sidered by cmte
Paper] Knopf 9/20/95 6/00 - CACM assigned issue and makes

recommendation for Judicial Conference policy C
COMPLETED

[Pro Se Litigants- To create a- Judge Anthony J. 7/97 - Mailed to reporter and chair
committee to consider the promulgation Battaglia, on behalf 10/97 - Referred to Agenda Sub cmte.
of a specific set of rules governing cases of the Federal 3/99 - Agenda Sub cmte. rec. Schedule for further study Lai
filed by pro se litigants Magistrate Judge (3)

Assn. Rules Cmte, to PENDING FURTHER ACTION
support proposal by
.Judge David Piester
7/17/97 (97-C V-I);

[CV Form 1] Standard form AO 440 i Joseph W. 10/98 - Referred to chair, reporter, and Agenda Sub
should be consistent with summons Form Skupniewitz, Clerk cmte.
1 . g 10/2/98 (98-CV-F) 3/99 - Agenda Sub cmte. rec. Ready for full Crate

consideration (4) e

PENDING FURTHER ACTION

[CV Form 171 Complaint form for Professor Edward 10/97 - Referred to cmte
copyright infringement Cooper 10/27/97 3/99 - Agenda Sub cmte. rec. Ready for full Cmte

- consideration (4)
PENDING FURTHER ACTION

[Adoption of form complaints for Iyass Suliman, 8/99- Referred to reporter, chair, and Agenda Sub cmte.
prisoner actions] prisoner 8/3/99 PENDING FURTHER ACTION

(99-CV-F) U
[Electronic Filing] -To require clerk's John Edward| 12/99 -Referred to reporter, chair, Agenda Sub cmte.,
office to date stamp and return papers Schomaker, prisoner and Technology Sub cmte.
filed with the court. 11/25/99 (99 CV-I) PENDING FURTHER ACTION

i [Interrogatories on Disk] Michelle Riti 5/98 - Referred to reporter, chair, and Agenda Sub cmtel
5/13/98-(98-CV-C); 3/99 - Agenda Sub cmte. rec. Refer to other Cmte (3)
see also Jeffrey PENDING F!JRTHER ACTION
Yencho suggestion

lre: Rules 3 and 34
(99-CV-E) X

ho .4 .I i 1 E , 2 , J
[ [To change standard AO forms 241 Judge Harvey E. 8/98 - Referred to reporter, chair, and Agenda Sub cmtel
and 242 to reflect amendments in the Schlesinger 8/10/98 3/99 - Agenda Sub cmte. rec. Refer to other Crnte (3)

i law under the Antiterrorism and (98-CV-D) PENDING FURTHER ACTION I
Effective Death Penalty Act of 19971 _ l
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AGENDA DOCKETING

ADVISORY COMMITTEE ON CRIMINAL RULES

Proposal Source, J Status
r ~~~~~~~Date, 7

____________________I and Doc e

[CR 4] - Require arresting Local Rules 10/95 -Subc appointed
officer to notify pretrial Project '4/96 - Rejected by subc
services officer, U.S. Marshal, COMPLETED'
and U.S. Attorney of arrest

, . [CR 51 - Video Judge Fred 5/98 - Referred to chair and reporter for consideration
Teleconferencing of Initial Biery 5/98; 10/98 Referred to subcmte
Appearances and Arraignments Judge 10/99-Approved for publication by advisory cmte

Durwood 1/00 - Considered by comte as part of style package

L , Edwards 6/98, 4/00 - Considered; request to publish
PENDING FURTHER ACTION

L : I[CR 5(a)]- Time limit for DOJ 8/91; 10/92 - Subc appointed
hearings involving unlawful 8/92 4/93 - Considered
flight to avoid prosecution 6/93 - Approved for publication

E arrests 9/93 - Published for public comment
L . '4/94 - Revised and forwarded to ST Cmte

6/94- Aplproved by ST Cmte
9/94 ' Approved by Jud Conf

i.4195 -Approved by SupCt
L ~~~~~~~~~~~~12/95- E~fcive''

1 , , , ~~~~~COMPLETUED ''

1CR 5.1(d)]- Eliminate 'Judge 1/97 -Senttto reporter
consent requirement for Swearingen 4/97 - Rtemnehds legislation to ST Cmte
magistrate judge consideration 10/28/96 (96- 6/97 -Recommitted by ST Cmte

'CR-E) 1 ' 0/97-Adv,! Cmte declines to amend provision.
L 3/98 - Ju Conf instructs rules cmtes to propose amendment

4/98 - Approves amendment, but defers until style project completed
6/98'- Stg Amte concurs with deferral
6/99 - Considered
l 0/99 - A ,ove d for publication by advisory cmte
1/00 - Considered by comte

4/00 - Co "sidred; fequest to publish
PENDI URTHER ACTION
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Proposal [Source, Status
Date,
and Doc # .l

[CR 5.1] -Extend production Michael R. 10/95 -Considered

of witness statements in Levine, Asst. 4/96 - Draft presented and approved
CR26.2 to 5.1. Fed. Defender 6/96 -Approved by ST Cmte

3195 8/96-Published for public comment
4/97-Forwarded to ST Cmte
6/97 - Approved by ST Cmte
9/97-Approved by Jud Conf
4/98 - Approved by Supreme Court
12/98 - Effective
COMPLETED

[CR 61 -Statistical reporting David L. Cook 10193 -,Cmie declined toact on the issue
of indictments AO 3/93 COMPLETED '

[CR6(a)] - Reduce number of H.R.- 1536 '/97 - Introduced by Congressman Goodlatte, referred to CACM with input L

grand jurors introduced by ,omltRulessCmte
Cong 110/97-1 dyOite unanimously voted to oppose any reduction in grand jury size.
Goodlatte 1/98-7-ST Cmte voted to recommend that the Judicial Conference oppose the

legisrlation..lll iA
3/98 - JudtCnf concurs
.COMLEETED

[CR 6(d) -Allow witness to Omnibus &0,-8 Subcomm. Appointedi
be accompanied into grand jury Approp. Act 11 bcomm rec. not to allow representation
by counsel (P.L.105-277) 3199' - '~i f approvesreportfor submission to Congress

_ _ _ _ _ _ C O W'~I:E

ICR 6(d)] - Interpreters DOJ 1/22/97 1/97 - |4irctly to chair
allowed during grand jury (97-CR-B) for request to publish

6/97-}ppipved y STCmtefor publication
8/97P bl~hedfor ubli coment,

4/8- e and forwarded to St Cmte
6 pp~77byStg Crate

9/9 ppoeyJud Conf

_ _ _ _~~~ iit:t

C O N PLET itD _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

[CR 6(e) -lntra-Department DOJ 4/92 motion to send to ST Cmteifor public comment
of Justice use of Grand Jury 10/94 1D!I1ussed and action taken
materials . COMPL, Eb no

[CR 6(e)(3)(C)(iv)1 - DOJ 4/96 - m decided that current practice should be reaffirmed C

Disclosure of Grand Jury 10/99 - Approved for publication by advisory cmte
materials to State Officials COMPLETED

1CR 6(e)(3)(C)(iv) - Barry A. 10/94 -Considered, no action taken
Disclosure of Grand Jury Miller, Esq. COMPLETED
materials to State attorney 12/93
discipline agencies i, L
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L Proposal Source, Status
Date,
and Doc #

ICR6(f)] - Return by DOJ 1/22/97 1/97 - Sent directly to chair
foreperson rather than entire (97-CR-A) 4/97- Draft presented and approved for publication
grand jury 6/97 - Approved by ST Cmte for publication

8/97- Published for public comment
4/98-Approved and forwarded to' St Cmte
6/98 - Approved by Stg Cmte
9/98 - Approved by'Judicial ConferenceL 4/99 - Approved by Sup. Ct. -
12/1-Effective
COMVPLETED

U [CR7(b) - Effect of tardy Congressional 5/00 'Referred to chair and reporter
indictment constituent PENDING FURTHER ACTION

3/21/00
(00-CR-B) -

[CR7(c)(2)J - Reflect 4/97-Draftpresented and'approved for publication
proposed new Rule 32.2 6/97 Approved by ST Cmte for publication
governing criminal forfeitures 8/97- Published for public comment

4/98- Approved and forwarded to St Cmte
6/98 -Withdrawn in light of R. 32.2 rejection by Stg. Cmte
10/98 revised and resubrmitted'to stg cmte for transmission to conference -
1/99- Approved by Stg Cmte
.3/99- Apprvied by Jud Conf
4/00- Appved by Supreme Court

'.. . ~~~~~~COMPLETED'''''''

r 1CR 8(c) - Apparent mistake Judge peter C. 8/97 -Refrred to reporter and chair
in federal Rules Governing §§ Dorsey 7/9/97 10/97- Referred to subcmte for study
2255 and 2254 (97-CR-F) PENDING FTHER ACTION

1CR 11- Arraignment of DOJ 4/92 4192 - Deferred for further action

detainees through video 10/92 Subc appointed
teleconferencing; Defendant's 4/3 -' Considered
presence not required 6/93 - Approved for publication by ST Cmte

,L. , ~ 9/93-Published for public comment
4/94- Acttito deferred, pending outcome of FJC pilot programs
10/94 - Considered
498 -DrAftiamhendments considered, but subcmte appointed to'further study
10/98 -Cnsidered by cmte; reporter to redraft and submit at next meeting
4/99 - Co'nsidered'
,10/99-WApproved for publication by advisory cmte
1/00 - Cosn ered by comte as part of style package
4/00 - Co'Lsideied; request to publishr __________________ P.NDIN6 -RTHER ACTION

[CR 101 - Guilty plea at an Judge B. 10/94§- Si2Ssted and briefly considered
arraignment Waugh Crigler DEFERRDIDEFINITELY

10/94
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Proposal Source, Status
Date,.
,and Doc # __

[CR 11 - Magistrate judges James Craven, 4/92- Disapproved
authorized to hear guilty pleas, Esq. 1991, COMPLETED
and inform accused of possible
deportation , . _'_.,_'_ _ _ _

ICR I1 11-Advise defendant David Adair. ,,,10/92 -- Motion~to amend withdrawnL

of impact of negotiated factual & Toby I k COMPLETED,,
stipulation Slawsky, AO J,

4/92

[CR 11Ic)] - Advise Judge 10/96 , Considered, draft presented
defendant of any appeal waiver Maryanne 4/97, Draft presented and approved for request to publish
provision which may be Trump Barry, 6/97 - Approved for publication by ST Cmte
contained in plea agreement 7/19/96 (96- 8/97- Published for public comment

CR-A) 4/98 -Approved and fprwarded~to Stg Crate lJI
6/98 - Approved by Stg Cmte

9/98 - Approved by Jud Conf
4/99 -Approved by Sup., Ct.

12/99- Effective
COMPLETED 'i .'

ICR 11,(d)] -Examine Judge Sidney - 4/95 - Discussed and no motion to amend
defendant's prior discussions Fitzwater COMPLEWD 1

with a government attorney 11/94 & 3/99 3/99-Sent to chair and reporter
. PENDIN'G FORTHER ACTION , l

[CR 1 (e)1 - Judge,-oiher Judge Jensen -1,0/95 -- Considered
than the judge, assigned to hear 4/95 , 4/96 Tabled asmoot, .u continued study by subcmte- on other Rule 11 f
case, may take part in plea issues:,RiI,4 .'
discussions DEFERRED 'INDEFINITELY

[CR 11(e)(4)-Binding Plea Judge George 4/96 - Cons&ered
Agreement (Hyde decision) P. Kazen 2/96 10/96- Colsidered

4/97 -Deferred until Sup Ct decision
COMPLETED

[CR 11(e)(1) (A)(B) and (C)] CR Rules 4/96 . studied by reporter
-Sentencing Guidelines Committee 10/96 Draft presented and considered
effect on particular plea 4/96 4/97 - )r presented and approved for request to publish
agreements ,6/97-Apj~ved for publication by ST Cmte

8/97- Pubished for public comment l
4/98 - ed and forwarded to Stg Cmte
6/98 -A prpved by Stg Cmte L
9/98 - i ed by Jud Conf
4/99Ap vby Sup.0 Ct.
12/99 - fcie

COMPLED

[CR 111-Pending legislation Pending 10/97'-A&dv bnt expressed view that it was not opposed to addressing the L
regarding victim allocution legislation 97- -legislation and decided to keep the subcmte in place to monitor/respond to the

98 legislation.
COMPLETED
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Cl Proposal Source, Status
Date,

._____ and Doc #

[CR 11(e)(6) - Court Judge John W. PENDING FURTHER ACTION
required to inquire whether the Sedwick 10/98
defendant is entitled to an (98-CR-C)
adjustment for acceptance of
responsibility

[CR 121 - Inconsistent with Paul Sauers 10/95 -Considered and no action taken
Constitution 8/95 COMPLETED

[CR 12(b)] - Entrapment Judge Manuel 4/93 - Denied
defense raised as pretrial L. Real 12/92 10/95 - Subcm'te appointed

L. motion & Local Rules 4/96 - No action taken
Project COMPLETED

[CR 12(i)]- Production of 7/91 - Approved by ST Cmte for publication
statements 4/92 - Considered

6/92 - Approved by ST Cmte
9/92 - Approved, by Jud Conf
4/93 - Approved by Sup Ct
12/93 -Effective

COMPLETED

L [CR12.2]-authority of trial Presented by 10/97-Adv Cmte voted to consider draft amendment at next meeting.
judge to order mental Mr. Pauley on 4/98 -Deferred for further stu dy of constitutional issues
examination. behalf of DOJ '10/98 - Considered draft amendments, continued for further study

L at 10/97 ,4/9 -'Considered
meeting. 10/99 - Considered, by comte

1/00 - Considered by cornte as part of style package
4/00 - Cdnsidered, request to publish
PENDING FURTHER ACTION

C [CR 161 -Disclosure to John Rabiej 10/93 - Cmte took no action

Ll defense of information relevant 8/93 COMPLETED
to sentencing

r [CR 161 - Prado Report and '94' Report of 4/94 - Votd'that no amendment be made to the CR rules
L' allocation of discovery costs Jud Conf COMPLETED

[CR 161 - Prosecution to CR Rules 10/94 - Discussed and'declined
L inform defense of intent to Committee '94 COMPLETED

introduce extrinsic act evidence

[CR 16(a)(1)1 -Disclosure of 7/91 - Approved by for publication by St Cmte
L. experts 4/92 - Considered

6/92 - Approved by ST Cmte
9/92 - Approved by Jud Conf

4/93 - Approved by Sup Ct
12/,93 - Effective
COMPLETED
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Proposal Source, | Status
Date,
and Doc # __

[CR 16(a)(1)(A)] - ABA 11/91 - Considered
Disclosure of statements made 4/92 - Considered
by organizational defendants 6/92 - Approved by ST Cmte for publication, but deferred ,

12/92-Published
4/93- Discussed
6/93 - Approved by ST Crate
9/93 Approved by Jud Conf
4/94 -Approved by Sup Ct
12/94 - Effective
COMPLETED

[CR 16(a)(1)(C)] - Prof. Charles 10/92 -Rejected

Government disclosure of W. Ehrhardt 4/93 - Considered
materials implicating defendant 6/92 & Judge 4/94 -Dicussed and no motion to amend

O'Brien ' 'C64PLETi P' '

[CR 16(a)(1)(E)| - Require Jo Ann Harris, 4/94 - Considered
defense to disclose information Asst. Atty. 6/94 -Approved for publication by ST Cmte F,
concerning defense expert Gen., CR 9/t94 -Published for public comment I
testimony Div., DOJ 7/95 -Approved by ST Crate

2/94; 9/95 -Rejected by Jud Conf ¾
clarification of 1/96 Discussed at ST meeting
the word 4/96- Reconsidered and voted to resubmit to ST Cmte

complies" 6/9 -ApprovId by ST Ctnte'
Judge Propst 9/96 ' Approved by Jud Conf
(97-CR-C) 4/97- AvplceOd by Sup Ct

12/97 -'Effective
COMPLWFED,
3/97 - Rifed to reporter and chair
10/98 - Icorpbrated in proposed amendments to Rule 12.2
1/00- - Considered by com e as part of style package M
4/00- Come decided not to take action E

COMPLETED

1CR 16(a) and (b)]- William R. 2/92 -No action
Disclosure of witness names Wilson, Jr., 10/92 - Considered and decided to draft amendment
and statements before trial Esq. 2/92 4/93 - Dfe'r&1 until 10/913

10/93 - Considered -Ca
5/18/99 4/94 - Cnidered
(99-CR-D) 6/94 - Approved for publication by ST Cmte

9/94 - P"bMished for public comment
4/95 Considered and approved
7/95 -Appro*ved by ST Cmnte
9/95 -Rejected by Jud Ccnf
COMPLETED
5/99- Sentitochair and reporter
PENDIN4 RTHERACTION
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fl Proposal Source, Status
lJ ~~~~~~Date,

and Doc#

L. 1CR 16(d)] - Require parties Local Rules 10/94 - Deferred
to confer on discovery matters Project & Mag 10/95 - Subcmte appointed
before filing a motion Judge Robert 4/96 - Rejected by subcmte

Collings 3/94 COMPLETED
L

[CR23(b)] - Permits six- S. 3 1/97- Introduced as § 502 of the Omnibus Crime Prevention Act of 1997
person juries m felony cases introduced by 10/97-Adv. Cmte voted to oppose the legislation

L Sen Hatch 1/98- ST Cmte expressed grave concern about any such legislation.
1/97 COMPLETED

[CR 24(a)] - Attorney Judge William 10/94- Considered
conducted voir dire of R. Wilson, Jr., 4/95 -Considered

prospective jurors. 5/94 6/95 - Approved for publication by ST Cmte
9/95-Published for public comment
4/96 - Rejected by advisory cmte, but should be subject to continued study

and education; FJC to pursue educational programs
COMPLETED

1CR 24(b)] -Reduce or Renewed 2/91 - ST Cmte, after publication and comment, rejected CR Cmte 1990
equalize peremptory challenges suggestions proposal
in an effort to reduce court from 4/93 - No motion to amend
costs judiciary; 1/97 Omnibus Crime Control Act of 1997 (S.3) introduced [Section 501]

Judge Acker 6/97 Stotler letter to Chairman Hatch
(97-CR-E); COMPLETED
pending 10/97-Adv. Cmte decided to take no action on proposal to randomly select petit
legislation S- and venire juries and abolish peremptory challenges.
3. l0/97-7Adv. Cmte directed reporter to prepare draft amendment equalizing

peremptory challenges at 10 per side.
4/981 -2 Approved by 6 to 5 vote and will be included in style package
1 0/99 -Rejected inclusion in style package

L [CR 24(c)] -Alternate jurors Judge Bruce 10/96 - Considered and agreed to in concept; reporter to draft appropriate
to be retained in deliberations M. Selya 8/96 imple language

e (96-CR-C) 4/97 - Draft psented and approved for request to publish
6/97 - Approv d for publication by ST Cmte
8/97- Published for public comment
4/98'- Approve and forwarded to Stg Cmte
6/98 - Approved by Stg Cmte

L 9/98 -' Approved by Jud Conf
4/99- Aprovd by Sup. Ct.

F _ _ _ __ _ _ _ _ CO MiPLETED)

ICR 261 -Questioning by Prof. Stephen, 4/93;- Considered-and tabled until 4/94
ftjurors Saltzburg 4/94- Discussed and no action taken

__________________ __________ CO M PLETE D
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Proposal Source, ' Status

Date, 4.

and Doc #

[CR 261 - Expanding oral Judge Stotler 10/96 -Discussed

testimony, including video 10/96 4/97 - Subcmte will be appointed
transmission 10/97-Subcmte recommended amendment. Adv Cmte voted to consider a draft 1

amendment at next meeting.
4/98 - Deferred for further'study
10/98 - Cmte approved, but deferred request to publish until spring meeting or
included in style package
4/99 - Considered
10/99 - Approved for publication by advisory cmte
1/00 Considered by comte as part of style package
4/00 -' Considered; request to publish
PENDING FURTHER ACTION

[CR 261 -Court advise Robert Potter 4/95 - Discussed and no motion to amend
defendant of right to testify COMPLETED"

[CR 26.21 - Production of 7/91 -Approved fbi publication by ST Cmnte
statements for proceedings 4/92 - Considered'
under CR 32(e), 32.1(c), 46(i), 6/92 -Approved by ST Cmte
and Rule 8 of § 2255 9/92 - Approved by Jud Conf

4/93 - Approved by Sup Ct
12/93 -Effective
COMPLETED'

[CR 26.2] - Production of a Michael R. 10/95 - Considered by cm, te
witness' statement regarding Levine, Asst. 4/96 - Draf presented an'd approved
preliminary examinations Fed. Defender 6/96 - Approved by ST Cate 1
conducted under CR 5.1 3/95 8/96 -Published for public comment

4/97-" Fbrward~dtoSTCimte
6/97- Approved by ST Cmte
9/97-Jud Conf approves
4/98-Approved by Supreme Court
12/98-Effeve
COMPLItTED i___'___|___'

[CR26.2(0)- Definition of CR'Rules 4/95 - Considered
Statement Cmte 4/95 10/95 ' Considered and no action to be taken

COMPLETED' ,m

[CR 26.31 Proceedings for a 7/91 - Approved for publication by ST CnrIte
mistrial 4/92 - Considered

6/92 - App ed by ST Cmte
9/92 - Approved by Jud donf
4/93 - Approved by Sup Ct
12/93-Efective
COMPLETED' i _ __'

LA
Page 8
Advisory Committee on Criminal Rules
May 11, 2000
Doc No. 1276



Proposal | Source, Status
Li Date,

and Doc #
[CR 29(b)] - Defer ruling on DOJ 6/91 11/91 - Considered
motion for judgment of 4/92 - Forwarded to ST Cmte for public comment
acquittal until after verdict 6/92 - Approved for publication, but delayed pending move of RCSO

12/92 - Published for public comment on expedited basis
4/93 - Discussed
6/93 - Approved by ST Cmte
9/93-Approved by Jud Conf
4/94 - Approved by Sup Ct
12/94 - Effective
COMPLETED

L [CR 301 - Pennit or require Local Rules 10/95 -Subcmte appointed
parties to submit proposed jury Project 4/96 - Rejected by subcmte
instructions before trial. COMPLETED

r [CR 301 - discretion in timing Judge Stotler 1/97 - Sent directly to chair and reporter
submission ofjury instructions 1/15/97 4/97 - Draft presented and approved for request to publish

(97-CR-A) 6/97 - Approved for publication by ST Cmte
8/97- Published for public comment
4/98 - Deferred for further study
10/98 - Considered by cmte, but deferred pending Civil Rules Cmte action on
CV 51

1/00 - Considered by comte as part of style package
4/00 - Considered; request to publish
PENDING FURTHER ACTION

[CR 31]- Provide for a 5/6 Sen. 4/96 - Discussed, rulemaking should handle it
L vote on a verdict Thurmond, COMPLETED

S.1426, 11/95

[CR 31(d)J - Individual Judge Brooks 10/95 - Considered
polling of jurors Smith 4/96 - Draft presented and approved

6/96 - Approved by ST Cmte
8/96 - Published for public comment
4/97 - Forwarded to ST Cmte
6/97 - Approved by ST Cmte
9/97-Approved by Jud Conf
4/98 - Approved by Supreme Court
12/98 - Effective
COMPLETED

L 131(e)] - Reflect proposed 4/97- Draft presented and approved for publication
new Rule 32.2 governing 6/97 - Approved for publication by ST Cmte
criminal forfeitures 8/97- Published for public comment

4/98- Approved and forwarded to St Cmte
6/98 - Withdrawn in light of rejection of R. 32.2 by Stg Cmte
10/98- revised and resubmitted to stg cmte for transmission to conference
1199-Approved by Stg Cmte
3/99 - Approved by Jud Conf
4/00 - Approved by Supreme Court
COMPLETED
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Proposal Source, Status
Date,L
and Doc # .

[CR 321 - Amendments to Judge Hodges, 10/92 -Forwarded to ST Cmte for public comment
entire rule; victims' allocution before 4/92; 12/92 Published
during sentencing pending, 4/93 Discussed

-legislation 6/93 - Approved by ST Cmte
reactivated 9/93 -Approved by Jud Conf
issue in 4/94 - Approved by Sup Ct
1997/98. 12/94 -Effective

COMPLETED.
10/97-AdvoCmte expressed view that it was not opposed to addressing the ]
legislation and decided to keep the subcmte in place to monitor/respond to the
legislation. ..
PENDING FURTHER ACTION

[CR 321-findings on 3/00 - considered by subcomte as part of style package
controverted matters in 4/00 - Considered; request to publish
presentence report PENDING FURTHER ACTION

[CR 32]-release of --Request of 10/98 - Reviewedrecommendation of subcomm and agreed that no rules
presentence and related reports Criminal Law; .necessary,

Committee COMPLETED

[CR 32(c)(5)] - clerk Clerk, 7 th 3/00 Sent directly to chair
required to file notice of appeal Circuit 5/00 -referred to reporter

4/11/00 (00- PENDING, ERTHER ACTION
CR-A) '

[CR 32(d)(2) - Forfeiture Roger Pauley, 4/94 -CConsidered .
proceedings and procedures DOJ, 10/93 6/94 -Approved by ST Cmte for public comment
reflect proposed new Rule 32.2 9/94 -Published for public comment .
governing criminal forfeitures 4/95 -Revised' and approved,

6/95 - Approved by ST Cmte
9/95 - Approved by Jud Conf
4/96 - Approved by Sup Ct
12/96 - Effective

-COMPLETED
4/97-Draftliprpsented and approved for publication
6/97 - Approved for publication by ST Cmte
8/97- Published for public comment
4/98- Approved and forwarded to St Cmte
6/98 - Withdrawn in light of rejection of R. 32.2 by Stg Cmte A
10/98 - revised and resubmitted to stg cmte for transmission to conference
1/99- Approve'd by Stg Cmte F
3/99 - Approved by Jud Conf
4/00 - Apprifed by Supreme Ct
COMPLETED

LJ
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Proposal Source, Status
Li~~~~~~~Date,

and Doc#

L [CR 32(e)] - Delete provision DOJ 7/91 - Approved by ST Cmte for publication
addressing probation and 4/92 - Considered

3 production of statements (later 6/92 - Approved by ST Cmte
renumbered to CR32(c)(2)) 9/92 - Approved by Judicial Conference

4/93 - Approved by Supreme Court
12/93 - Effective
COMPLETED

[CR 32.11 -Production of 7/91 - Approved for publication by ST Cmte
statements 4/92-Considered

6/92 - Approved by ST CmteL . 9/92 - Approved by Jud Conf
4/93 - Approved by Sup Ct

7 12/93 -Effective

L COMPLETED

[CR 32.11- Technical Rabiej 2/98-Letter sent advising chair & reporter
correction of "magistrate" to (2/6/98) 4/98 - Approved, but deferred until style project completed

L. "magistrate judge." 1/00 - considered by comte as part of style package
4/00 - Considered; request to publish
PENDING FURTHER ACTION

[CR 32.1]-pending victims Pending 10/97-Adv, Cm te expressed view that it was not opposed to addressing the
rights/allocution litigation litigation legislation and decided to keep the subcmte in place to monitor/respond to the

1997/98. legislation.
PENDINGFURTHER ACTION

r [CR 32.2] - Create forfeiture John C. 10/96 - Draft presented and considered
procedures Keeney, DOJ, 4/97 - Draf prpesented and approved for request to publish

3/96 (96-CR- 6/97 -Approvedtfor publication by ST Cmte
D) 8/97- Published for public comment

4/98- Apprayed and forwarded to St Cmte
L 6/98 - Rejected by Stg Cmte

10/.98- revisedl and resubmitted to stg cmte for transmission to conference
1/99 - Appov ed by Stg Cmte
3/99 - Approved by Jd Conf
4/00 - pprved by Supreme Ct
COMPLED

L [CR 33]- Time for filing John C. 10/95 - Coin 5iered
motion for new trial on ground Keeney, DOJ 4/9 - Dratsented and approved

l of newly discovered evidence 9/95 6/96 - Aped for publication by ST Cmte
8/96- Plished for public comment
4/97 - Fo rted to ST Cmte
6/97 - Approved by ST Cmte

¢ . ~~~~~~~~~~~9/97-Appirodved by Jud Conf
L 4/98 - A8pr~6 by Supreme Court

~~~~~~~COMPLEtTFID ,
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Proposal Source, Status r
Date, .
and Doc # __.. 1~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~... ...

[CR 35(b)] - Recognize Judge T. S. 10/95 -Draft presented and considered ,
combined pre-sentencing and Ellis, III 7/95 4/96 - Forwarded to ST Cmte
post-sentencing assistance 6/96 - Approved for publication by ST Cmte

8/96 - Published for public comment
4/97 - Forwarded to ST Cmte
6/97 - Approved by ST Cmte
9/97-Approved by Jud Conf g
4/98 - Approved by Supreme Court
12/98 - Effective
COMPLETED '

[CR 35(b)] To permit sentence Judge Ed 3/99- Referred to chair and reporter L
reduction when defendant Carmes 1/00 -'Considered by comte as part of style package
assists government before or 3/99 PENDINGYI'UlRT ACTIONC
within 1 year after sentence (99-CR-A);

Asst. Attorney'
Gen./ Crim.
Div. 4/99
(99-CR-C)

[CR 35(b)] - Recognize S.3, Sen Hatch 1/97 -Introduced as § 602 and 821 of the Omnibus Crime Prevention Act of
assistance in any offense 1/97 1997

6/97 - Stotler letter to Chairman Hatch
COMPLETED

[CR 35(c) -Correction of Jensen, 1994 10/94- Considered L.
sentence, timing 9th Cir. 4/95- - No action pending restylization of CR Rules |

decision' 4/99 ' Considered
4/00- Considered and included in request to publish
PENDING FURTHER ACTION

[CR 38(e)]- Conforming 4/97- Draft presented and approved for publication
amendment to CR 32.2 6/97 - Approved by ST Cmte for publication

8/97- Published for public comment
4/98- Approved and forwarded to St Cmte
6/98 - Withdrawn in light of rejection of R. 32.2 by Stg Cmte
10/98 - revised and resubmitted to stg cmte' for transmission to conference
1/99-Approved by Stg Cmte
3/99 - Approved by Jud Conf r
4/00- Approved by Suupreme Ct
COMPLETED '

1CR 401 -Commitment to 7/91 - Approved foripublication by ST Cmte L
another district (warrant may 4/92 - Considered
be produced by facsimile) 6/92 - Approved by' ST Cmte

9/92 - Approved by Jud tonfr
4/93 - Approved byi Sup Ct
12/93 -Effective

COMPLETED ,
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Proposal Source, Status
L Date,

. and Doc #

[CR 401 -Treat FAX copies Mag Judge 10/93, Rejected
of documents as certified Wade COMPLETED

Hampton 2/93

[CR 40(a)] - Technical Criminal 4/94 - Considered, conforming change no publication necessary
amendment conforming with Rules Cmte 6/94-- Approved by ST Cmte

r- change to CR5 4/94 9/94 - Approved by Jud Conf

L l 4/95 - Approved by Sup Ct
1/95-Effective
COMPLETED

L [CR 40(a)]-Proximity of Mag Judge 10/94 - Considered, and deferred further discussion until 4/95
nearest judge for removal Robert B. 10/96 - Considered and rejected
proceedings Collings 3/94 COMPLETED

[CR 40(d)] - Conditional Magistrate 10/92- Forw.arded to ST Cmte for publication
release of probationer; Judge Robert 4/93 - Discussed
magistrate judge sets terms of B. Collings 6/93 -, A, pproved by ST Cmte.

L release of probationer or 11/92 9/93,-Approved by Jud Conf
supervised release 4/94,- Ap proved by Sup Ct

12/94 - Effective
CO1IFPLETED

[CR 411 - Search and seizure 7/91 - Approv'ed for publication by ST Cmte
warrant issued on information 4/92 Considered

L' sent by facsimile 6/92 - Approved by ST'Cmte
9/92 - Approved by Jud Conf

.4/93 , Approved by Sup Ct
12/93-Efetv

K ICR 411 - Warrant issued by J.C. Whitaker 10/93 Failed, for lack of a motion
authority within the district 3/93 COMPLETED

[CR 41(c)(2)(D)] -recording J. Dowd 2/98 4/98 -Tabled. until study reveals need for change
of oral search warrant DEFE1RED INDEFINITELY

[CR 41(c)(1) and (d) - Judge B. PENDING FURTHER ACTION
enlarge time period Waugh Crigler

11/98
. (98-CR-D)

I CR 41(d)J - covert entry for DOJ 9/2/99 10/99 'Considered
, purposes of observation only 1/00 -'Considered by comte as part of style package

4/00 - Considered; request to publish
PENDING FURTHER ACTION
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Date,.
and Doc #

[CR 43(b)J -Sentence absent DOJ 4/92 10/92 -Subcmte appointed ,
defendant 4/93 - Considered

6193 - Approved for publication by ST Cmte
9/93 - Published for public comment
4/94 - Deleted video teleconferencing provision & forwarded to ST Cmte
6/94 Approved by ST Cmte
9/94 - Approved by Jud Conf
4/95 - Approved by Sup Ct
12/95 -Effective

COMPLETED ' '

[CR 43(b)] - Arraignment of 10/98 - Subcmte appointed
detainees by video 4/99 " Considered
teleconferencing 1/,00, -,Considered by comte as part of style package

4/00- Considered; request to publish
PENDING FURTHE, R ACTION ,

l CR 43(c)(4)] - Defendant John Keeney," 4/96 - Considered
need not be present to reduce DOJ 1/96 6/96 -Approved for publication by ST Cmte
or change a sentence 8/96 -'Pblished for public comment

4/97 - Forwarded to' ST Cmte 'f
6/97 - Approvd by ST Cmte
9/97-Approved by Jud Conf
4/98 ' Approv edby Supreme Court
12/98-Effective'
COMPLETED

[CR 43(c)(5) - Defendant to Judge Joseph 10/97 - kefrre0 to reporter and chair
waive personal arraignment on G. Scoville, 4/98 -Draft amendments considered, subcmte appointed
subsequent, superseding 10/16/97 10/98 - Qnte'considered; reporter to submit draft at next meeting
indictments and enter plea of (97-CR-I) and 4/00- Considered; request to publish
not guilty in writing Mario Cano PENDING 'FURTHER ACTION

. . ~~~~97--- D 'f ,2N

[CR 461- Production of 6/92 -Approved byST Cmte
statements in release from 9/92 -Approved by Jud Conf,
custody proceedings 4/93 - Approyed by Sup Ct

12/93-Effective
COMPLETED

l CR 461 - Release of persons Magistrate. 10/94 -Defer consideration of amendment until rule might be amended or
after arrest for violation of Judge Robert restylized,
probation or supervised release Collings 3/94 4/00 - Considered; request to publish

PENDING FURTHER ACTION

. ICR 461 - Requirements in 11/95 Stotler 4/96 - Discussed and no action taken
AP 9(a) that court state reasons letter COMPLETED
for releasing or detaining
defendant in a CR case

ICR 46 (e)] - Forfeiture of H.R. 2134 4/98 - Opposed amendment
bond COMPLETED
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Proposal Source, Status
L Date,

and Doc e

L_ [CR 46(i)] - Typographical Jensen 7/91 - Approved for publication by ST Cmte
error in rule in cross-citation 4/94 - Considered

9/94 - No action taken by Jud Conf because Congress corrected errorc _________ COMPLETED

[CR 471 - Require parties to Local Rules 10/95 - Subcmte appointed
confer or attempt to confer Project 4/96 - Rejected by subcmte
before any motion is filed COMPLETED

[CR 491 - Double-sided Environmental 4/92 -Chair informed EDF that matter was being considered by other
paper Defense Fund cmtes in Jud Conf

12/91 COMPLETED

[CR 49(c)] -Fax noticing to Michael E. 9/97-Mailed to reporter and chair
produce substantial cost Kunz, Clerk of '4/98 - Referred to Technology Subcmte

L savings while increasing Court 9/10/97 4/99 Considered
efficiency and productivity (97-CR-G) 4/00- Considered; request to publish

PENDING FURTHER ACTION

L
[CR49(c)] - Facsimile service William S. 11/97 - Referred to, reporter and chair, pending Technology Subcmte study
of notice to counsel Brownell, 4/99 - Considered

10/20/97 4/00- Considertd; request to publish
L (CR-J) PENDING FURTHER ACTION

[CR 49(e)] -Delete provision Prof. David 4/94 -IConsidered

re filing notice of dangerous Schlueter 4/94 6/94 ST ,Cmte approved without publication
offender status - conforming 9/94 - Ju~onf approved
amendment 4/95-$Su Ct apprvedC

12/95-Effective
COMPLETED

[CR531 - Cameras in the 7/93 - Approved by ST Cinte

courtroom 10/93 ' Published4/94 Co nsidered and approved
6/94 - Aved by ST Cmte
9/94- Rejected by Jud Conf
10/94 - Guidelines discussed by cmte
COMPLETED

[CR541 -Delete Canal Zone Roger Pauley, 4/97 - Draft presented and approved for request to publish
minutes 4/97 6/97 - Approved for publication by ST Cmte
mtg 8/97- Published for public comment

r 4/98 - Approed and forwarded to Stg Cmte
L 6/98 -A proyed by Stg Cmte

9/98 -Approved by Jud Conf
4/99 - App~rovd by Sup. Ct.

~~~~~12/99-Effect~ive
_____ ____ ____ ___ ____ ____ COM PLET ED]
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Proposal Source, Statusi
Date,
and Doc # I

[CR 57] - Local rules ST meeting 4/92 -Forwarded to ST Cmte for public comment
technical and conforming 1/92 6/93 Approved for publication by ST Cmte
amendments & local rule 9/93 -Published for public comment
renumbering 4/94 - Forwarded to ST Cmte

12/95 ' Effective
COMPLETED

[CR 57] - Uniform effective Stg Cmte 4/98 -Considered'an deferred for further study L
date for'local rules meeting 12/97 PENDING FURTHER ACTION i

[CR 581 - Clarify whether Magistrate 4/95 -No action
forfeiture of collateral amounts Judge David COMPLETED
to a conviction' G. Lowe 1/95 .

1CR 58 (b)(2)] - Consent in Judge Philip, 1/97 -Reported out by CRRules Cmte and approved by ST Cmte for [l
magistrate judge trials Pro 10/24/96 transmissionto Jud 'Conf without publication; consistent with Federal

(96- CR-B): Courts Improvement Act l
l; Al..4/97 -Apptoved by Sup Ct

12/97 -' Effective F
COMPLETED'

[CR 59]- Authorize Judicial Report from 4/92 -Considered and sent to ST Cmte
Conference to correct technical ST 6/93 ' Approved'for publication by ST Cmte A,
errors with no need'for Subcommittee 10/93 -Published for public comment
Supreme Court & on Style 4/94 - Approved as published and forwarded to ST Cmte
Congressional action 6/94 - Rejected by ST Cmte

COMPLETED

[Megatrials -Address issue ABA 11/91 -Agenda a
1/92 - ST Cmte, no action taken
COMPLETED

[Rule 8. Rules Governing 7/91 -Approved for publication by ST Cmte
§22551 - Production of 4/92 - Considered[
statements at evidentiary 6/92 -Approved by ST Cmte r1
hearing 9/92 - Approved by Jud Conf

4/93 - Approved by Sup Ct
12/93 - Effctive -
COMPLETED

[Rules Governing Habeas CV Cmte 10/97 -,Subcmte appointed
Corpus Proceedings]- 4/98 -Considered; firther study
miscellaneous changes to Rule A10/98-C teapproved some proposals and deferred others for further
8 & Rule 4 for §2255 & §2254 -consideration L
proceedings 4/00 -Considered; request to publish

PENDING FURTHER ACTION

[CR8(c)1 - Apparent mistakes Judge Peter 8/97 - Referred to reporter
in Federal Rules Governing Dorsey 7/9/97 10/97 - Referred to subcmte
§ 2255 and § 2254 (97-CR-F) 4/98 - Cmte considered

10/98 - Cmte considered
PENDING FURTHER ACTION l
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7 Proposal J Source, Status
L ~~~~~~~Date,

and Doc #

L [U.S. Attorneys admitted to DOJ 11/92 4/93 - Considered
practice in Federal courts] COMPLETED

E [Restyling CR Rules] 10/95 - Considered
L 4/96 -On hold pending consideration of restyled AP Rules published for public

comment
4/98 - Advised that Style Subc intends to complete first draft by the end of the
year
12/98 - Style subcmte completes its draft
4/99 - Considered Rules 1-9
6/99 - Considered Rules 1-22
4/00- Rules 32-60 approved by comte; request to publish Rules 1-60
PENDING FURTHER ACTION

r
7

L

L

L

L
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AGENDA DOCKETING

ADVISORY COMMITTEE ON EVIDENCE RULES

Proposal Source,, Status
Date,-

0 ~~~~~~~~~and Doe

F 1EV 1011-Scope 6/92 - Approved by ST Cmte.
L , . '9/92 - Approved'by Jud. Conf.

4/93 - Approved by Sup. Ct.
12/93-Effective
5/94 - Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
'COMPLETED

1EV 102 - Purpose and Construction. 5/94 - Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

[EV 103]- Ruling on EV 9/93 - Considered
5/95-Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment

L .___________________________ COMPLETED

1EV 103(a)] -When an in limine motion must 9/93 - Considered
be renewed at trial (earlier proposed amendment 5/94 - Considered

L., would have added a new Rule 103(e)) 10/94 - Considered
1/95 - Approved for publication by ST Cmte.
5/95 - Considered. Note revised.
9/95-Published for public comment
4/96-Considered
11/96 -Considered. Subcommittee appointed to draft

alternative.
4/97 - Draft'requested for publication
6/97 - ST Cmte. recommitted to advisory cmte for

7 further study
10/97 - Request to publish revised version

L 1/98 - Approved for publication by ST Cmte.

8/98 - Published for comment
10/98 - Cmte considered comments and statements from

witnesses
4/99 - Cmte approved with revisions
6/99 - Stg Comte approved
9/99 - Judicial' Conference Approved
4/00 - Approved by Supreme Court

v PENDING`FURTHER ACTION
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Proposal Source, Status
Date, F

and Doc
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[EV1041 - Preliminary Questions 9/93 - Considered

1/95 - Considered|
5/95 -Decided not to amend (Comprehensive Review) r
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED F

[EV 1051 -Limited Admissibility 9/93 - Considered
5/94- Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

[EV 1061 - Remainder of or Related Writings 5/94 - Decided not to amend (Comprehensive Review)
or Recorded Statements 6/94 - Approved for publication by ST Cmte.

9/94 - Published for public comment
COMPLETED9 L

[EV 106] - Admissibility of "hearsay" Prof. 4/97 Reporter to determine whether any amendment is
statement to correct a misimpression arising from Daniel appropriate
admission of part of a record Capra 10/97 - No action necessary

_ (4/97) COMPLETED

[EV 2011 -Judicial Notice of Adjudicative 9/93 - Considered
Facts 5/94 - Decided not to amend (Comprehensive Review)

6/94- Apprbved for publication by ST Cmte.
9/94 - Publihed for public comment b
11/96-Decided not to amend L

COMPLETED

1EV 201(g)] -Judicial Notice of Adjudicative 5/94 - Decided not to amend (Comprehensive Review)
Facts 6/94 - Approved for publication by ST Cmte. L

9/94 - Published for public comment
11/96- Decided to take no action
DEFERRED INDEFINITELY L

[EV 3011 - Presumptions in General Civil 5/94 - Decided not to amend (Comprehensive Review)
Actions and Proceedings. (Applies to 6/94 - Approved for publication by ST Cmte.
evidentiary presumptions but not substantive 9/94 - Published for public comment L
presumptions.) 11/96- Deferred until completion of project by Uniform

Rules Committee
PENDING FURTHER ACTION

[EV 3021 - Applicability of State Law in Civil 5/94 - Decided not to amend (Comprehensive Review)
Actions and Proceedings 6/94 - Approved for publication by ST Cmte.

9/94 - Published for public comment
COMPLETED
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Proposal Source, Status
L Date,

and Doc
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[EV 401] - Definition of "Relevant Evidence" 9/93 - Considered

5/94 - Decided not to amend (Comprehensive Review)

L 6/94 -Approved for publication by ST Cmte.9/94 - Published for public comment
COMPLETED

L EV 4021- Relevant Evidence Generally 9/93 - Considered
Admissible; Irrelevant Evidence Inadmissible 5/94 - Decided not to amend (Comprehensive Review)

6/94 - Approved for publication by ST Cmte.
9/94-Published for public comment
COMPLETED

[EV 4031 - Exclusion of Relevant Evidence on 9/93 Considered
L Grounds of Prejudice, Confusion, or Waste of 5/94 - Decided not to amend (Comprehensive Review)

Time 6/94 Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

[EV 4041 - Character Evidence Not Admissible Sen. Hatch 9/93 - Considered
to Prove Conduct; Exceptions; Other Crimes S.3, § 503 5/94 - Decided not to amend (Comprehensive Review)

(1/97)(deal 6/94 - Approved for publication by ST Cmte.
ing with 9/94 - Published for public comment
404(a) 10/94 - Considered with EV 405 as alternative to EV

413,-415
4/97 - Considered
6/97 - Stotler letter to Hatch on S.3
10/97 - Recommend publication

X 1/98- Approved for publication by the ST Cmte.
8/98-Published for comment
10/98 - Cmte considered comments and statements from
witnesses
4/99 - Cmte approved with revisions
6/99 - Stg Comte approved
9/99 - Judicial Conference Approved
4/00 - Approved by the Supreme Court
PENDING FURTHER ACTION

1EV 404(b) -Character Evidence Not Sen. Hatch 9/93 -Con idered
L Admissible to Prove Conduct; Exceptions; Other S.3, § 713 5/94 - Decided not to amend (Comprehensive Review)

Crimes: Other crimes, wrongs, or acts. (1/97) 6/94 - Approved for publication by ST Cmte.
(Uncharged misconduct could only be admitted if 9/94 - Published for public commentEL the probative value of the evidence substantially 10/94 - Discussed
outweighs the prejudicial effect.) 11/96 - Considered and rejected any amendment

4/97 - Considered
6/97 - Stotler letter to Hatch on S.3
10/97-Proposed amendment in the Omnibus Crime Bill

rejected
COMPLETED
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Proposal Source, Status 7
Date, L

and Doc

[EV 4051 - Methods of Proving Character. 9/93 - Considered
(Proof in sexual misconduct cases.) 5/94 - Considered

10/94 - Considered with EV 404 as alternative to EV [
413-415

COMPLETED

[EV 4061 -Habit; Routine Practice 10/94 - Decided not to amend (Comprehensive Review) [7
1/95 - Approved for publication by ST Cmte.
COMPLETED

[EV 4071 -Subsequent Remedial Measures. Subcmte. 4/92 - Considered and rejected by CR Rules Cmte.
(Extend exclusionary principle to product reviewed 9/93 - Considered
lliability actions, and clarify that the rule applies possibility 5/94 - Considered
,only to measures taken after injury or harm of 10/94 - Considered F
lcaused by a routine event.) amending 5/95 - Considered

(Fall 1991) 7/95 - Approved for publication by ST Cmte.
|F 09/95 - Published for public comment

4/96 -Approved & submitted to ST Cmte. for transmittal to
Jud. Conf.

6/96 -Approved by ST Cmte.
9/96 -Approved by Jud. Conf. [7
4/97 -Approved by Sup. Ct.
12/97 Enacted
COMPLETED [

IEV 4081- Compromise and Offers to 9/93 - Considered
Compromise 5/94 - Considered

1/95-Considered L
5/95 - Decided not to amend (Comprehensive Review)
7/95-Approved for publication by ST Cmte.
9/95 - Publishedfor public comment

144 - ¢ ~~~~~~COMPLETED

I|EV 4091 -Payment of Medical and Similar 5/94 - Decided not to amend (Comprehensive Review)
l Expenses . 6/94 - Approved for publication by ST Cmte. L

9/94 - Published for public comment
COMPLETED

IEV 4101 - Inadmissibility of Pleas, Plea 9/93 - Considered and recommended for CR Rules Cmte. [7
lDiscussions, and Related Statements COMPLETED

[EV 4111 -Liability Insurance 5/95 - Decided not to amend (Comprehensive Review) L
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment

_______ COMPLETED [7
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LoDate,

and Doc

[EV 4121 - Sex Offense Cases; Relevance of Prof. 4/92 - Considered by CR Rules Cmte.
C1Alleged Victim's Past Sexual Behavior or David 10/92 - Considered by CR Rules Cmte.

Alleged Sexual Predisposition Schlueter 10/92 - Considered by CV Rules Cmte.
(4192); 12/92 - Published
Prof. 5/93 - Public Hearing, Considered by EV Cmte.
Stephen '7/93 - Approved by ST Cmte.
Saltzburg 9/93 - Approved by Jud. Conf.
(4/92) 4/94- Recommitted by Sup. Ct. with a change

9/94 - Sec. 40140 of the Violent Crime Control and Law
I Enforcement Act of 1994 (superseding Sup. Ct.

action)
12/94-EffectiveL .___________________________ _______ COMPLETED

1EV 4131 - Evidence of Similar Crimes in 5/94 - Considered
Sexual Assault Cases 7/94 -Considered by ST Cmte.

L .. 9/94 - Added by legislation
1/95-Considered
1/95 - Reported to but disregarded by Congress

'7/95-Effective
COMPLETED

IEV 4141 - Evidence of Similar Crimes in 5/94'- Considered
L Child Molestation Cases 7/94 - Considered by ST Cmte.

9/94 - Addediby legislation
1/95 - Considered
1/95-Reported to but disregarded by Congress
7/95 - Effective
COMPLETED

[EV 4151 - Evidence of Similar Acts in Civil 5/94 Considered
Cases Concerning Sexual Assault or Child 7/94 -Considered by ST Cmte.
Molestation 9/94 -Added by legislation

1/95-Considered
1/95-Reported to but disregarded by Congress
7/95 -Effective

COMIPLETED

1EV 5011 - General Rule. (Guarantee that the 42 U.S.C., 10/94 -Considered

confidentiality of communications between § 13942(c) 1/95 - Considered
sexual assault victims and their therapists or (1996) 111/96- Considered

L I trained counselors be adequately protected in 1/97 - Considered by ST Cmte.
Federal court proceedings.) 3/97 - Considered by Jud. Conf.

4/97 - Reported to Congress
ICOMIPLETED
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Proposal Source, Status
Date, °l

land Doc J

[EV 5011 - Privileges, extending the same 1 1/96 - Decided not to take action
attorney-client privilege to in-house counsel as to 10/97 - Rejected proposed amendment to extend the same
outside counsel privilege to in-house counsel as to outside counsel

10/98- Subcmte appointed to study the issue
COMPLETED

[Privileges] -To codify the federal law of EV Rules 11/96 Denied
'privileges tCommittee 10/98 - Cmte. reconsidered and appointed a subcmte to

(11/96) further study the issue
4/99 - Considered pending further study
10/99 - Subcomte established to study

'4/00 - Considered
PENDING FURTHER ACTION

[EV 5011 Parent/Child Privilege , Proposed 4/98-Considered; draft statement in opposition prepared
Legislation COMPLETED

IEV 6011 -General Rule of Competency 9/93 - Considered
'5/94 - Decided not to amend (Comprehensive Review)
6/94- Approved for publication by ST Cmte. K
9/94 - Published for public comment Li
COMPLETE-

IEV 6021 -Lack of Personal Knowledge 9/93 - Considered [,
5/94 - Decided not to amend (Comprehensive Review)

16/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

EV 6031 -Oath or Affirmation 9/93 - Considered
, 5/94-Decided not to amend (CoMprehensive Review),
6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMIPLETE

,iEV 6041 -Interpreters 9/93 - Considered
5/94 - Decided not to amend (Comprehensive Review)

i6/94 -Appr ved for publication by ST Cmte.
, 9/94 - Published for public comment ,

. . it ~~~~~~COMPLETED S, ,

[EV 605] -Competency of Judge as Witness 9/93 - Considered '
10/94 - Decided not to amend (Comprehensive Review)
1/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment F

,__, _. _.. _, _, _- _. ______-, _. _.... _. __ COM :PLETE. L
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Proposal Source, Status
L Date,

and Doc

[EV 6061 - Competency of Juror as Witness 9/93 - Considered
10/94-Decided not to amend (Comprehensive Review)L , , 1/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

L 1EV 6071 -Who May Impeach 9/93 - Considered
5/94 -Decided not to amend (Comprehensive Review)

,6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

F' 1EV 6081 - Evidence of Character and Conduct 9/93 - Considered
L of Witness 5/94 - Decided not to amend (Comprehensive Review)

6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

[EV 608(b)] - Inconsistent rulings on exclusion 10/99 - Considered
of extrinsic evidence C4/00-Considered; amendment to be drafted

PENDING FURTHER ACTION

1EV 609] - Impeachment by EV of Conviction 9/93 - Considered
of Crime. See 404(b) 5/94 -Decided not to amend (Comprehensive Review)

L . ' 6/94- Approved for publication by ST Cmte.
9/94 - Published for public comment
11/96 - Considered

4/97-Declined to act
COMPLETED",

[EV 609(a) - Amend to include the conjunction Victor 5/98 - Referred to chair and reporter for consideration
L C or" in place of "and" to avoid confusion. Mroczka 10/98 - Cmte declined to act

4/98 COMPLETED
___________________________________ _ , ,(98-E V -A )

LiEV 6101 - Religious Beliefs or Opinions 5/94 - Decided not to amend (Comprehensive Review)

6/94 - Approved for publication by ST Cmte.
fl %9/94 - Published for public comment

COMPLETED

to1EV 6111 -Mode and Order of Interrogation 9/93 - Considered
and Presentation 5/94 - Decided not to amend (Comprehensive Review)

L 6/94 - Approved for publication by ST Cmte.

9/94 - Published for public comment
COMPLETED

L
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Proposal Source, Status -
Date, . L

and Doc

LI
[EV 611(b)] - Provide scope of cross- 4/94-Decided not to amend (Comprehensive Review),
examination not be limited by subject matter of 6/94 - Approved for publication by ST Cmte.
the direct 9/94 - Published for public comment |

11/96-Decided not to proceed
COMPLETED

1EV 6121- Writing Used to Refresh Memory 9/93-Considered L
5/94 - Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

[EV 6131 - Prior Statements of Witnesses 9/93 - Considered
5/94 - Decided not to amend (Comprehensive Review) L

6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

1EV 6141 - Calling and Interrogation of 9/93- Considered
Witnesses by Court 5/94 - Decided not to amend (Comprehensive Review) r7

6/94 - Approved for publication by ST Cmte. Li
9/94 - Published for public comment'
COMPLETED

[EV 6151 - Exclusion of Witnesses. (Statute 42 U.S.C., 9/93 - Considered
guarantees victims the right to be present at trial § 10606 ' 5/94 - Decided not to amend (Comprehensive Review)
under certain circumstances and places some, (1990) l 6/94 - Approved for publication by ST Cmte.
limits on rule, which requires sequestration of 9/94 - Published for public comment
witnesses. Explore relationship between rule and 1 1/96 - Considered
the Victim's Rights and Restitution Act of 1990 14/97 - Submitted for approval without publication
and the Victim Rights Clarification Act of 1997 16/97 - Approved by ST Cmte.
passed in 1996.) 9/97 - Appk oved by Jud. Conf.' L

4/98 - Sup Ct approved
12/98 - Effective ,

.______ COMPLETED L

1EV 6151 - Exclusion of Witnesses Kennedy- 10/97 -Response to legislative proposal considered; members
Leahy Bill asked for any additional comments
_(5. 108) COMPLETED
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Proposal Source, Status
Date,

and Doc
7 ~~#1

[EV 7011 - Opinion testimony by lay witnesses 10/97 - Subcmte. formed to study need for amendment
4/98 - Recommend publication
6/98 - Stg. Cmte approves request to publish
8/98 - Published for comment
10/98 - Cmte considered comments and statements from

7 . .witnesses
; 4/99 -Cmte approved with revisions
6/99 - Stg Comte approved
9/99 - Judicial Conference Approved

L . 4 t 4/00 - Approved by the Supreme Court
PENDING FURTHER ACTION

[EV 7021 -Testimony by Experts H.R. 903 2/91 - Considered by CV Rules Cmte.
and S. 79 5/91 - Considered by CV Rules Cmte.
(1997) 6/91 - Approved for publication by ST Cmte.

8/91 - Published for public comment by CV Rules Cmte.r . 4/92 - Considered and revised by CV and CR Rules Cmtes.
6/92 - Considered by ST Cmte.
4/93 - Considered
5/94 - Considered

1 10/94 - Considered
1/95 - Considered (Contract with America)
4/97 - Considered. Reporter tasked with drafting

L. , proposal.
4/97 - Stotler letters to Hatch and Hyde
10/97 -Subcmte. formed to study issue further
4/98 - Recommend publication
6/98 -Stg. Cmte approves request to publish

'8/98 -Published for comment
10/98 - Cmte considered comments and statements from
witnesses

14/99 - Cmte approved with revisions

C ! 6/99 - Stg Comte approved

{iL 19/99 - Judicial Conference Approved
14/00 - Approved by the Supreme Court
PENDING FURTHER ACTIONK
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Proposal Source, Status
Date, .Fiji

and Doc

[EV 703]- Bases of Opinion Testimony by 4/92 - Considered by CR Rules Cmte.
Experts. (Whether rule, which permits an expert 6/92 - Considered by ST Cmte.
to rely on inadmissible evidence, is being used as, 5/94 - Considered
means of improperly evading hearsay rule.) 10/94- Considered

-- .i . . . 11/96-Considered
4/97 - Draft proposal considered.
10/97 - Subcmte. formed to study issue further
4/98 - Recommend publication
6/98- Stg. Cmte approves request to publish
8/98 - Published for comment
10/98 - Cmte considered comments and statements from
witnesses
4/99- Cmte approved with revisions'-
6/99- Stg Comte approved
9/99 - Judicial Conference Approved
4/00-Approved by the Supreme Court
PENDING FURTHER ACTION

1EV 7051 -Disclosure of Facts or Data 5/91 - Considered by CV Rules Cmte.
Underlying Expert Opinion 6/91 -Approved for publication by ST Cmte.

8/91 - Published for public comment by CV Rules Cmte.
4/92 - Considered by CV and CR Rules Cmtes
6/92 - Approved by ST Cmte.

'9/92 - Approved by Jud. Conf. F
4/93 - Approved by Sup. Ct.
12/93 -Effective

C Q . COMPLETED

1EV 706]- Court Appointed Experts. (To . Carnegie 2/91 - Tabled by CV Rules Cmte.
accommodate some of the concerns expressed by (2/91) 11/96- Considered V
,he judges involved in the breast implant 4/97 - Considered. Deferred until CACM completes their L

litigation, and to determine whether the rule study.
should be amended to permit funding by the PENDING FURTHER ACTION
government in civil cases.)

jEV 801(a-c)] - Definitions: Statement; 5/95 - Decided not to amend (Comprehensive Review)
Declarant; Hearsay 7/95 - Approved for publication by ST Cmte.

9/95 - Published for public comment U
COMPLETED

1EV 801(d)(1)] - Definitions: Statements which 1/95 - Considered and approved for publication
are not hearsay. Prior statement by witness. 5/95 - Decided not to amend (Comprehensive Review) Li

9/95 - Published for public comment
COMPLETED

[EV 801(d)(1)J Hearsay exception for prior Judge 4/98 - Considered; tabled
consistent statements that would otherwise be Bullock PENDING FURTHER ACTION
admissible to rehabilitate a witness's credibility L
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Proposal, Source, Status
L Date,

and Doc

[EV 801(d)(2)] - Definitions: Statements Drafted by 4/92 - Considered and tabled by CR Rules Cinte
which are not hearsay. Admission by party- Prof. 1/95 - Considered by ST Cmte.

L opponent. (Bourially) David 5/95 - Considered draft proposed
Schlueter, 7/95 - Approved for publication by ST Cmte.
Reporter, 9/95 - Published for public comment
4/92 4/96 - Considered and submitted to ST Cmte. for

L; > transmittal to Jud. Conf.
6/96 - Approved by St. Cmte.
9/96 - Approved by Jud. Conf.

4/97 - Approved by Sup. Ct.
12/97 - Effective
COMPLETED

f-4 [EV 802]- Hearsay Rule 5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95-Published for public comment
COMPLETED

1EV 803(1)-(5)] - Hearsay Exceptions; 1/95 - Considered
Availability of Declarant Immaterial 5/95 - Decided not to amend (Comprehensive Review)

L / 7/95 -Approved for publication by ST Cmte.
9/95 -Published for public comment
COMPLETED

[EV 803(6)1 - Hearsay Exceptions; Roger F 9/93 - Considered
Authentication by Certification (See Rule 902 for Pauley,. 5/95 - Decided not to amend (Comprehensive Review)

'r parallel change) DOJ 6/93 7/95 - Approved for publication by ST Cmte.
.L. 9/95 - Published for public comment

11/96- Considered
4/97 - Draft prepared and considered. Subcommittee

lappointed for further drafting.
[10/97 - Draft approved for publication

1/98 - Approved for publication by the ST Cmte.
8/98-Published for comment
10/98 - Cmte considered comments and statements from
witnesses
4/99 - Cmte approved
6/99 - Stg Comte approved
9/99 - Judicial Conference Approved
4/00 - Approved by the Supreme Court
PENDING FURTHER ACTION

[EV 803(7)-(23)J - Hearsay Exceptions; 1/95 - Considered
7 Availability of Declarant Immaterial 5/95 - Decided not to amend (Comprehensive Review)

L 7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment

-COMPLETED
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Proposal . Source, Status

Date,
and Doc

[EV 803(8)] - Hearsay Exceptions; Availability 9/93 - Considered
of Declarant Immaterial: Public records and 5/95 - Decided not to amend (Comprehensive Review).
reports. 7/95 -Approved for publication by ST Cmte.

9/95 -Published for public comment
4/96 -Considered regarding trustworthiness of record
11/96 - Declined to take action regarding admission on

behalf of defendant U
COMPLETED

1EV 803(18)1 - Should "learned treatises" be Judge t4/00- Considered; comte decides not to act l
received as exhibits Grady COMPLETED

[EV 803(24)] - Hearsay Exceptions; Residual EV Rules' 5/95 - Combined with EV804(b)(5) and transferred to a,
Exception - Committee new Rule 807.

(5/95) -< 7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
4/96 - Considered and submitted to ST Cmte. for

transmittal to Jud. Conf.
6/96 - Approved by St. Cmte.

.9/96 - Approved by Jud. Conf.

4/97 - Approved by Sup. Ct.
12/97 - Effective

. . , 0 ~~~~~~COMPLETED'I

1EV 803(24)] Hearsay Exceptions; Residual, 10/96 Considered and referred to reporter for study
Exception (Clarify notice requirements and 10/97 - Declined to act
determine whether it is used too broadly to admit COMPLETED
dubious evidence)

[EV 804(a)] - Hearsay Exceptions; Declarant Prof. 4/92 - Considered by CR Rules Cmte.
Unavailable: Definition of unavailability David 6/92 - Considered by ST Cmte. for publication

Schlueter 1/95 Considered and approved for publication
,l5/95-Decided not to amend (Comprehensive Review)

Prof. I7/95 - Approved for publication by ST Cmte.
Stephen 19/95 - Published for public comment
Saltzburg, COMPLETED p
(4/92) L_._I____

[EV 804(b)(1)-(4)] -Hearsay Exceptions 10/94 - Considered
1/95 - Considered and approved for publication by ST

5/95 - Decided not to amend (Comprehensive Review)
j 7/95 -Appfvd for publication by ST Cmnte.
,9/95 -Published for public comment
COMPLETED

,EV 804(b)(3)] - Degree of corroboration ' 10/99- Considered by cmte
regarding declaration against penal interest 4/00 - Considered; amendment to be drafted L

PENDING FURTHER ACTION

Page 12 a
Advisory Committee on Evidence Rules
May 11, 2000
Doc. No. 1945



7 Proposal Source, Status
L Date,

and Doc

[EV 804(b)(5)] Hearsay Exceptions; -Other 5/95 Combined with EV804(b)(5) and transferred to a

C exceptions new Rule 807.
L 7/95-Approved for publication by ST Cmte.

9/95 - Published for public comment
4/96 - Considered and submitted to ST Cmte. for

transmittal to Jud. Conf.
L 6/96 - Approved by St. Cmte.

9/96- Approved by Jud. Conf.

C - 4/97 - Approved by Sup. Ct.
12/97 - Effective
COMPLETED

1EV 804(b)(6)] - Hearsay Exceptions; Prof. 4/92 - Considered by CR Rules Cmte.
~ Declarant Unavailable. (To provide that a party David 7/95 - Approved for publication by ST Cmte.

forfeits the right to object on hearsay grounds to Schlueter 9/95 - Published'for public comment
r the admission of a statement made by a declarant (4/92); 4/96 - Considered and submitted to ST Crate. for

whose unavailability as a witness was procured Prof. transmittal to Jud. Conf.
by the party's wrongdoing or acquiescence.) Stephen 1 6/96 - Approved by ST Cmte.

Saltzburg 9/96 - Approved by Jud. Conf.
(4/92) 4/97 - Approved by Sup. Ct.

, | . . 12/97-Effective
COMPLETED

L | [EV 8051 - Hearsay Within Hearsay '1/95 - Considered
5/95 - Decided not to amend (Comprehensive Review)

- | , 1 7/95 -Approved for publication by ST Cmte.
9/95 -Published for public comment'

L I r COMPLETED

r [EV 8061 - Attacking and Supporting EV Rules 5/95 - Decided not to amend
Credibility of Declarant. (To eliminate a comma Committee 7/95 - Approved for publication by ST Cmte.
that mistakenly appears in the current rule. 5/95' 9/95 - Published for public comment

v. Technical amendment.) 4/96 - Considered and submitted to ST Cmte. for
transmittal to Jud. Conf.

L 6/96 - Approved by St. Cmte.
9/96 - Approved by Jud. Conf.
4/97 - Approved by Sup. Ct.

L 12/97-Effective
COMPLETED

1EV 8061 - To admit extrinsic evidence to 11/96 - Declined to act
mpeach the character for veracity of a hearsay COMPLETED
declarant
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Proposal Source, Status
Date,

and Doe

._ _ _ _ _ _ _ _ _ _.__ _ _ _ _ _ _ _ _ _ _ _ _
1EV 8071- Other Exceptions. Residual EV Rules 5/95 - This new rule is a combination of Rules 803(24)

exception. The contents of Rule 803(24) and Committee and 804(b)(5). t

Rule 804(b)(5) have been combined to form this 5/95 7/95 - Approved for publication by ST Cmte.

new rule. 9/95 - Published for public comment
4/96 - Considered and submitted to ST Cmte. for

transmittal to Jud. Conf.
6/96 - Approved by St. Cmte.
9/96 - Approved by Jud. Conf.
10/96 - Expansion considered and rejected
4/97 - Approved by Sup. Ct.
12/97 - Effective
COMPLETED

[EV 807] -Notice of using the provisions Judge 4/96 -Considered

Edward 11/96 -Reported. Declined to act.
Becker COMPLETED

[EV 9011 -Requirement of Authentication or 5/95 -Decided not to amend (Comprehensive Review)

Identification 7/95- Approved for publication by ST Cmte.
9/95 -Published for public comment
COMPLETED

1EV 9021-Use of seals DOJ 10/99 - Considered ,
Committee 4/00 - Considered; comte decides not to act
member COMPLETED

|EV 902(6)1 - Extending applicability to news Committee 10/98 - to be considered when and if other changes to the rule r
wire reports member are being considered

(10/98) 4/00 -Considered

PENDING FURTHER ACTION

[EV 902 (11) and (12)] Self-Authentication 4/96 - Considered

of domestic and foreign records (See Rule 803(6) 10/97-Approved for publication

for consistent change) 1/98 - Approved for publication by the ST Cmte.
8/98 - Published for comment

10/98 - Cmte considered comments and statements from
witnesses
4/99 - Cmte approved with revisions

6/99 - ST Cmte Approved
9/99 - Judicial Conference Approved

4/00 - Approved by the Supreme Court

PENDING FURTHER ACTION

[EV 9031-Subscribing Witness' Testimony - 5/95 - Decided not to amend (Comprehensive Review),

Unnecessary 7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

Page 14 3
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Proposal Source, Status
Date,

and Doc

1EV 10011 - Definitions 9/93 - Considered
5/95-Decided not to amend (Comprehensive Review)
7/95-Approved for publication by ST Cmte.
9/95 - Published for public comment

COMPLETED

LEV 10011 - Definitions (Cross references to 10/97 - Considered

automation changes) PENDING FURTHER ACTION

[EV 1002]- Requirement of Original. 9/93 - Considered
Technical and conforming amendments. 10/93 - Published for public comment

4/94 - Recommends Jud. Conf. make technical or
conforming amendments

5/95-Decided not to amend
7/95 - Approved for publication by ST Cmte.

9/95-Published for public comment
COMPLETED

1EV 10031 - Admissibility of Duplicates 5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public, comment
COMPLETED

1EV 10041 - Admissibility of Other Evidence 5/95 - Decided not to amend (Comprehensive Review)

< of Contents 7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

L EV 10051 - Public Records 5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95-Published for public comment
COMPLETED

[EV 10061 - Summaries 5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment

COMPLETED

[EV 10071 -Testimony or Written Admission 5/95 - Decided not to amend (Comprehensive Review)

of Party 7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

[EV 10081 - Functions of Court and Jury 5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.

9/95 - Published for public comment
COMPLETED

Page 15
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Proposal Source, Status
Date, L

and Doc
#_ _ _ T

1EV 1101 - Applicability of Rules 6/92 - Approved by ST Cmte.
9/92 -Approved by Jud. Conf.
4/93-Approved by Sup. Ct.
12/93 - Effective
5/95 - Decided not to amend
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment |
4/98 - Considered
10/98 - Reporter'submits report; cmte declined to act
COMPLETED

[EV 11021 - Amendments to permit Jud. Conf. ICR Rules 4/92 - Considered by CR Rules Cmte.
to make technical changes, Committee 6/92 - Considered by ST Cmte.

(4/92) 9/93 - Considered
6/94 - ST Cmte. did not approve F
5/95- Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

JEV 11031 -Title 5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

jAdmissibility of Videotaped Expert EV Rules 11/96- Denied but will continue to monitor V
Testimonyl Committee 1/97 - Considered by ST Cmte.

.(11/96) PENDING FURTHER ACTION

[Attorney-client privilege for in-house 'ABA 10/97 - Referred to chair C
counsel], resolution 10/97 - Denied

(8/97) COMPLETED

[Automation] - To investigate whether the EV EV Rules 11/96 - Considered
Rules should be amended to accommodate -Committee 4/97-Considered
changes in automation and technology (11/96) 4/98 - Considered

PENDING FURTHER ACTION V
fCircuit Splits] -To determine whether the 11/96 - Considered
circuit splits warrant amending the EV Rules 4/97 - Considered

__ _ _ _ _ _ _ _ _ ___ _ COMPLETED

Page 16
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Proposal Source, Status
L ~~~~~~~~~~Date,

and Doc

[Obsolete or Inaccurate Rules and Notes]- EV Rules 5/93 - Considered
e To identify where the Rules and/or notes are Committee 9/93 - Considered. Cmte. did not favor updating absent rule

obsolete or inaccurate. (11/96) change
11/96 -Considered
1/97 - Considered by the ST Cmte.
4/97 - Considered and forwarded to ST Cmte.
10/97 - Referred- to FJC
1/98 - ST Cmte. Informed of reference to FJC
6/98 - Reporter's Notes published

L COMPLETED

[Statutes Bearing on Admissibility of EVJ- 11/96- Considered
To amend the EV Rules to incorporate by 4/97 - Considered and denied

L reference all of the statutes identified, outside the COMPLETED
EV Rules, which regulate the admissibility of EVL7 proffered in federal court

[Sentencing Guidelines] -Applicability of EV 9/93 - Considered
Rules 11/96-Decided to take no action

COMPLETED

L
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
Director UNITED STATES COURTS

JOHN K. RABIEJII CLARENCE A. LEE, JR. Chief
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

May 12,2000

L MEMORANDUM TO THE STANDING RULES COMMITTEE

C SUBJECT: Local Rules on the Internet (ACTION)

L
The Standing Committee is asked to consider a proposal that the Judicial Conference

approve linking Internet web sites of courts that contain local rules with the Federal Rulemaking
L home page maintained by the Administrative Office and encourage those courts that have no

Internet web site to establish one, at least one that contains their local rules. The proposal will be
considered by the Committee on Court Administration and Case Management (CACM

L Committee) at its June 26-27 meeting.

I am attaching Judge Scirica's February 23, 2000, letter to Judge Brock Hornby, chair of
CACM Committee, asking his committee to support the proposal. I am also attaching a
memorandum from the Director referring the issue to Karen Siegel of the Office of Judicial
Conference Executive Secretariat for appropriate coordination among the Judicial Conference
Committees.

At their spring meetings, each of the advisory rules committees unanimously supported
the proposal.

r~~~~~~

L_ John K. Rabiej

L Attachments

i

A TRADIfION OF SERVICE TO THE FEDERAL JUDICIARY
L
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X COMMITTEE ON RULES OFPRACTICEAND PROCEDURE
OF THE

JUDICLALCONFERENCEOFTHEUNITEDSTATES
WASHINGTON, D.C. 2054

ANTHONY J. SCIRICA CHAIRS OF ADVISORY COMMITTS
CHAR

WLL L GARWOOD
PETER G. McCABE APP.L r.ERULES

C ~SETRUP AW¢i
ADRIAN G. DUPLANTIER

- ' ' ~~~~9NI>RUMUL3

F February 23, 2000 PAULYIrNIEMEYER

L
Honorable D. Brock Hornby WuE- -

L ~~Chair, Committee on Court MLO UAU
L ~~Administmtion and Case Management BWMEON 1AEMRM

156 Federal Street
Portland, ME 04101

V Dear Brock:

I write to ask your assistance on a matter dealing with local rules. For many years,
the bar has commented about the difficulty in locating and obtaining local rules. These
complaints have come not only from national firms and the Department of Justice, but

rE also from local counsel whose practice is mainly in state court. Loose-leaf publications
contain the rules, but the publications often are not current. This month, the American
Bar Association House of Delegates adopted the recommendation of six of its

F committees that all local rules of courts "be conveniently and fully accessible to the
-I public in both written and electronic format in a single national location."

We can help the bench and bar by providing a single location for accessing all
local rules-an Internet web site. Providing local rules online will ease the burden on

C. clerks of court, and may facilitate the Administrative Office's compliance with its
statutory obligations to keep a current record of local rules and orders. See 28 U.S.C.
§ 604(20) (requiring Administrative Office to "periodically compile [local rules of court]
so as to provide a current record of such rules and orders"); 28 U.S.C. § 2071(d)
(requiring that copies of local rules be furnished "to the Director of the Administrative

- Office of the United States Courts and made available to the public"). The Rules
L Committees strongly support the posting of local rules on the Internet.

More than half the courts have established their own web sites (8 courts of
appeals, 52 district courts, and 59 bankruptcy courts) containing local rules. We
recommend that the existing Federal Judiciary web site (www.uscourts.gov), which
includes links to the existing web sites of individual courts, be modified to include an
additional link to the Judiciary's Federal Rulemaking web page, which contains rules-r related materials. We also propose that those courts that have not yet established their



D. Brock Homby
Page 2

own web sites be encouraged to do so, and to include their current local rules and 7

standing orders on those sites.. (I am told that the administrative burden in setting up a
site is low-from two to eight hours.) By providing links from the Federal Judiciary web E7
site to the web sites of individual courts, users can access all local rules from a single
location.

Specifically, we recommend: (1) that the appellate, district, and bankruptcy courts
be encouraged to post their local rules on an Internet web site; and (2) that the
Administrative Office link local rules posted on the Internet to its Federal Judiciary's
Federal Rulemaking web page.

I would be grateful if your committee would consider this matter, and if it agrees
with the proposal for establishing online access to local rules, support the C
recommendations. L I

Please call me if you would like-to discuss this matter.

Sincerely,

Anthony J. Scirica
cc: Abel Mattos

John Rabiej

7

Li

L



L LEONIDAS RALPH MECHAM AI)DMIMSTRATIV]E OFFICE OF THIE
Director UNITED STATES COURTS

CLARENCE A. LEE, JRW
Associate Director WASHINGTON, D.C. 20544

February 25, 2000

MEMORANDUM TO JOHN RABIEJ

SUBJECT: Posting Local Rules on the Internet

I have just received your memorandum of January 27 on the above subject together with a
memo from Noel Augustyn to you dated February 8 and your response of February 23 to him. I
have carefully read the material.

Because of the great sensitivity in the courts about local rules, I do not wish to unilaterally
have the AO post all local rules on a national website. The fact that the American Bar
Association might like it and has passed a resolution consistent with your proposal is significant,
but I have observed that the Judicial Conference and the judiciary do not always choose to follow
the policy recommendations of the ABA which has a special, indeed perhaps a vested interest of

r its own. Having said that, the proposal may have merit. Therefore, I have asked Karen Siegel to
provide me with a recommendation about which committee or committees of the Conference
should review the proposal prior to submitting it to the Judicial Conference for its approval.

Because local rules are central to the administration of the local courts, the Committee on

Court Administration, I would assume, would have an interest. Probably the Rules Committee
should be involved in the process, and likewise the Committee on Automation and Technology.

It was not clear to me from your memoranda whether or not the Rules Committee favors

this idea.

As soon as I hear from Karen on a suggested plan of action, we will proceed by
consulting the interested people here at the AO first.

Leonidas Ralp Mecham
cc: Pete Lee

Karen Siegel
Peter McCabe
Noel Augustyn

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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> LEONIDAS RALPH MECHAM ADMINISTRATIE OFFICE OF THI
Director UNITED STATES COURTS JOHN K. RABIEJ

L CLARENCE A. LEE, JR. Chief
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

L May 10, 2000

C MEMORANDUM TO THE STANDING RULES COMMITTEE

SUBJECT: Legislation Report

For your information, I have attached a chart showing the status of the rules-related bills
introduced in the 106' Congress. Since the committee's January meeting, there has been littleU: action on bills of interest to the rules committees, other than those described below.

Both Houses have passed versions of the comprehensive bankruptcy reform bill, which
was reported to the committee in January. I have attached a copy of a letter from the Director to
the interested members of Congress providing the views of the Judicial Conference with regard
to the pending bankruptcy bills. The rules-related items are discussed on page 7. No formal
conferees have been appointed to reconcile the two bills, but it has been reported that staff and

L the leadership continue to work on a compromise bill.

The Civil Asset Forfeiture Reform Act, H.R. 1658, was passed on April 25, 2000. Pub.
L. 106-185. A provision in that law may conflict with the amendments to Rule C(4) of the
Supplemental Rules for Certain Admiralty and Maritime Cases approved by the Supreme Court
on April 17, 2000, which take effect on December 1, 2000.

The Senate has recently renewed its consideration of S. 934, Crime Victims' Assistance

Act, and S. J. Res 3 both addressing protection of victims' rights. S. 934 would, among other
things, amend several Rules of Criminal Procedure to require that notice of a hearing to enter a
plea of guilty or nolo contendere or of a hearing to modify or revoke a sentence be given to

L victims and that the contents of a victim's impact statement be detailed. S. J. Res 3 proposes a
constitutional amendment to achieve the same results. The Judicial Conference has indicated a
preference for a legislative approach.

L
John K. Rabiej

Attachments

-L 5A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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L7 LEGISLATION AFFECTING
THE FEDERAL RULES OF PRACTICE AND PROCEDURE

SENATE BILLS 106th Congress
L, SENATE BILLS

r S. 32 No title
A, * Introduced by: Thurmond

* Date Introduced: 1/19/99
m * Status: Referred to the Committee on Judiciary

L. * Provisions affecting rules
Criminal Rule 31(a) is amended by striking "unanimous" and inserting "by

five-sixths of the jury."
Le

S 96 Y2K Act (See H.R. 775) Pub. L. No 106-37.
7 * Introduced by: McCain

L * Date Introduced: January 19, 1999
* Status: Referred to Committee on Commerce; Hearings held on February 9, 1999;

Committee reported bill favorably on March 3, 1999; Letter, from Director opposing class
action and special pleading requirements sent on March 24, 1999; Text inserted in H. R.
775 as passed Senate (CR S6998) on 6/15/99

7' * Provisions affecting rules: federalizing Y2K class actions and heightened pleading
requirements

S. 248 Judicial Improvement Act of 1999
* Introduced by: Hatch (5 co-sponsors)
* Date Introduced: 1/19/99

, * Status: Referred to the Committee on Judiciary; 3/24/99 Referred-to Subcommittee on
Administrative Oversight and Courts

* Provisions~affecting rules
F * Sec. 4. Would amend Section 1292(b) of title 28, and allow for interlocutory
L appeals of court orders relating to class actions;

* Sec. 5. Creates original federal jurisdiction based upon minimal diversity in
certain single accident cases; and
Sec. 10. Clarifies sunset of civil justice expense and delay reduction plans.

r S. 250 Federal Prosecutor Ethics Act
* Introduced by: Hatch (3 co-sponsors)
* Date Introduced: 1/19/99A
* Status: Referred to the Committee on Judiciary
* Provisions affecting rules

* Sec. 2 authorizes Attorney General to establish special ethical standards
governing federal prosecutors in certain situations. Those standards would
override state standards.

L
Page 1
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S.353 Class Action Fairness Act of 1999
* Introduced by. Grassley (6 co-sponsors)
* Date Introduced: February 3, 1999
* Status: Referred to the Committee on Judiciary 5/4/99 Subcommittee on Administrative

Oversight and the Courts; hearings held on May 4, 1999; Letter sent by Director to
Senate Judiciary Committee on October 7, 1999

* Provisions affecting rules:
* Sec. 2. Provides for notification of the Attorney General ,& state attorney

generals;
* Sec. 2. Limitsonattorneyfees e

* , Sec. 3. Minimal diversityrequirements;
* Sec. 4. Allows for removal of class actions to federal court; and C

* Sec. 5. Removes judicial discretion from Civil Rule ll(c) in all cases.

S.461 Year 2000 Fairness and Responsibility Act (See S. 96 and H.R. 775 ) Pub. L. No. 106- C

37)
* Introduced by: Hatch,(2 co-sponsors)
* Date Introduced: February 24, 1999 1

* ' Status:, Referred to Committee on the Judiciary; hearings held on March 3, 1999; Letter
from Director opposing class action and special pleading requirements sent on March 24,
1999; Judiciary Committee reported favorably on March 25, 1999
* Sec. 103 establishes special ("fraud-like") pleading requirements
* Sec. 404 established minimal diversity for Y2K class actions

S. 625 Bankruptcy Reform Act of 1999 (See also H.R. 833) CJ

* Introduced by: Grassley (5 co-sponsors)
* Date Introduced: March 16, 1999
* Status: Referred to the Committee on Judiciary;,Letter sent by Director to Hatch 3/23/99;

Ordered to be reported with amendments favorably Apr 27, 1999; Committee on
Judiciary reported to Senate with amendments. (Report No. 106-49 May 11, 1999.)
Placed on Senate Legislative Calendar; 11/19/99 Unanimous consent agreement in Senate LJ
to yote-on cloture motion on Jan. 25 (CR S15061); 2/2/2000 Senate passed companion
measure H.R. 833 in lieu of this measure by Yea-Nay Vote. 83 - 14. Letter sent from
Director to Grassley

* Provisions affecting rules:
* Section 702 requires clerks of couLt to ma1intail a register of all go v eamnLetal

unlits to ellsure that, the applropriate goverrmullent office receives adequate notice-ofL
banrtpuptcy filings. Deleted from the passed version

* Sections 102, 221, 319, 421, 433, and 425 would authorize-or mandate the C

initiation of the rulemaking process with respect to separate proposals for rule
changes.

Page 2
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S. 721 No title (See H.R. 1281)
* Introduced by: Grassley (6 co-sponsors)
r * Date Introduced: March 25, 1999
L * Status:
* Provisions affecting rules:

* Section 1 states that the presiding judge of any appellate court or district court
may, in his or her discretion, permit the photographing, electronic recording,
broadcasting, or televising to the public of court proceedings over which that

7 judge presides; safeguards are provided to obscure the identity of nonparty
witnesses;. the Judicial Conference is authorized to promulgate advisory
guidelines
Section 3 provides a 3-year sunset of section 1.,

S. 755 No title
* Introduced by: Hatch (14 co-sponsors)
* Date Introduced: March 25, 1999
* Status: April 12 read the second time, placed on the calendar
* Provisions affecting rules: Delays effective date of the "McDade" provision on Rule 4.2

L contacts with represented parties

S. 758 Fairness in Asbestos Compensation Act of 1999
Li * Introduced by: Ashcroft (28 co-sponsors)

* Date Introduced: March 25, 1999
t * Status: Referred to the Committee on Judiciary; 10/5/99 hearing held by sub.

Administrative Oversight and the Courts.
A, * Provisions affecting rules:

r t * Section 301 requires the board of the Asbestos Resolution Corporation to
establish procedures for ADR;
Section 3070), creates a penalty for an inadequate offer; and
Section 402 bars class actions in asbestos cases without the consent of each
defendant, and governs removal.

S. 855 Professional Standards for Government Attorneys Act of 1999
Introduced by: Leahy, (0 co-sponsors)

* Date Introduced: Aprl 21, 1999
L * Status: Referred to the Committee on Judiciary.

* Provisions affecting rules:
* Requires the Judicial Conference to submit to the Chief Justice a report that

includes recommendations with respect to amending the Federal Rules of Civil
and Criminal Procedure to provide for such a uniform national rules governing
conduct of government attorneys. Directs the Judicial Conference, in developing
recommendations, to consider: (1) the needs' and circumstances of multi-forum
and'multi-urisdictional litigation; (2) the special needs and interests of the United
States in investigating and prosecuting violations of Federal criminal and civil

Page 3
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E
law; and (3) practices that are approved under Federal statutory or case law or that C
are otherwise consistent with traditional Federal law enforcement techniques. Li

S. 899 21St Century Justice Act of 1999 .
* Introduced by: Hatch (7 co-sponsors) to
* Date Introduced: April 28, 1999;
* Status: Referred to the Committee 'on Judiciary.-May 18, 1999 partially incorporated into

S.254 'I
* Provisions affecting'rules:'

* Sections 5103-08 provide victims of crime with' allocution rights; Criminal Rule C

1 1 I is amended,
* Section 5224 amends Evidence Rule 404 to permit consideration of evidence

showing disposition of defendant
* Section 6515 amends Criminal Rule 43(c) to permit videoconferencing of several

types of proceedings in criminal cases, including sentencing
* Section 6703 amends Criminal Rule 46 governing criterion for forfeiture of a C

bail bond
* Section 7101 amends Criminal Rule 24 to equalize the number of peremptory

challenges
* Section 7102 amends Criminal Rule 23 to permit a jury of 6 in a criminal case
* Section 7105 amends the Rules Enabling Act and would restructure the

composition of the rules committees to include more prosecution-oriented
members

* Section 7321 sets up ethical standards governing attorney conduct'
* Section 7i777 permits disclosure of grand jury information to government

attorneys rar involved in the original prosecution'

S. 934 Crime Victims Assistance Act di
* Introduced by: Leahy (10 co-sponsors)
* Date Introduced: April 30, 1999; amendment introduced 4/13/00 (but not acted on)
* Status: Referred to the Comnmittee on Judiciary.- '
* Provisions affecting rules:

* Section 121 would amend Criminal Rule 11 to require the Government to make a -

reasonable effort to notify the victim of a crime of violence of the time and date of
any hearing on entering a plea of guilty or nol -contendere, and the victim's right
to attend that hearing. If the victim attends the proceeding, the court shall afford
the victim an opportunity to be heard on the' plea. '

* Section 122 would amend Criminal Rule 32 detailing-the contents of the Victim
Impact Statement, give the victim an opportunity to submit a written or oral
statement, or an audio or videotaped statemnent; require the' Government to make a
reasonable effort to notify the victim of a crime of violence of the time and date of
any sentencing hearing and the victim's right to attend that hearing. If the victim
attends the proceeding, the court shall afford the victim an opportunity to be
heard.
Section 123 would amend Criminal Rule 32.1 require the Government to make a
reasonable effort to notify the victim of a crime of violence of the time and date of Li
any hearing to revoke or modify sentence and the victim's right to attend that

Page 4
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F hearing. If the victim attends the proceeding, the court shall afford the victim an

opportunity to be heard.
Section 131 would amend Evidence Rule 615 to allow the victim of a crime of
violence to be present unless the court finds the testimony of that person will be

L materially affected by hearing the testimony of other witnesses or there are too

many victims. [Note: It appears the amendments are based on the old version of

Evidence Rule 615 (i.e do not account for the 2/98 amendment)]

S. 957 Sunshine in Litigation Act of 1999
* Introduced by: Kohl (No co-sponsors)
* Date Introduced: May 4, 1999
* Status: Referred to the Committee on Judiciary.

L * Provisions affecting rules:
L * Section 1 would amend chapter 111 of title 28, U.S.C. to require a court to make

particularized findings of fact prior to entering a protective order; the proponent of
the protective order has the burden of proof; stipulated protective orders would be

L unenforceable

S. 1360 Secret Service Protection Privilege Act of 1999
* Introduced by: Leahy (0 co-sponsors)
. Date Introduced: July 13, 1999
* Status: Referred to the Committee on Judiciary.-
* Provisions affecting rules:

Section 3 amends title 18 to establish a secret service privilege (EV501)

S. 1437 Thomas Jefferson Researcher's Privilege Act of 1999
0 * Introduced by: Moynihan (0 co-sponsors)
0 * Date Introduced: July 26, 1999
* Status: Referred to the Committee on Judiciary.
* Provisions affecting rules:

* Section 3 would amend CV45 to allow a court to quash a subpoena requiring
disclosure of information relating to study or research of academic, commercial,
scientific, or technical issues

L * Section 4 adds EV502 which would create a privilege for information relating to
study or research of academic, commercial, scientific, or technical issues

S. 1700 "Hunt for the Truth Act" (H1.R.3233 Identical bill; and S. 2073)
* Introduced by: Durbin (1 co-sponsors)
rl * Date Introduced: October 6, 1999

I_ * Status: Referred to the Committee on Judiciary.
* Provisions affecting rules:

7 * Section 2 would add new criminal Rule 33.1 allowing a judge upon motion of the

L defendant to order post-conviction forensic DNA testing if the technology for that
type of testing was not available when the defendant was convicted.

Page 5
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S. 2073 Innocence Protection Act of 2000 (see H.R 3233 and 4167 and S. 1700) K
* Introduced by: Leahy (5 co-sponsors)
* Date Introduced February 10, 2000
* Status: Referred to the Committee on Judiciary.,
* Provisions affecting rules:

Section 202 would amend habeas provisions in 2254
Possible Criminal Rule 33 implications

Lr

HOUSE BILLS K

H.R. 461 Prisoners Frivolous Lawsuit Prevention Act of 1999
* Introduced by: Gallegly (27 co-sponsors)
* Date Introduced: February 2, 1999
* Status: Referred to the Committee on Judiciary; 2/25/ 99 Referred to -the Subcommittee

on Courts and Intellectual Property.
* Provisions affecting rules:

* Sec. 2 would amend Civil Rule 11 creating special sanction rules for prisoner
litigation. -

H.R. 522 Parent-Child Privilege Act of 1999
* Introduced by: Andrews (No co-sponsors)
* Date Introduced: February 3, 1999
* Status: Referred to the Committee on Judiciary; 2/25/99 Referred to the Subcommittee on f

Courts and Intellectual Property.
* Provisions affecting rules:

* Sec. 2 would create new Evidence Rule 502 providing for a parent/child -

privilege. l

H.R. 771 No title
* Introduced by: Coble (16 co-sponsors) l
* Date Introduced: February 23, 1999
* Status: Referred to the Committee on Judiciary; 3/11/99 Forwarded by Subcommittee to

Full Committee; Letter from Judge Niemeyer to Hyde 3/22/99
* Provisions affecting rules:

* Amends Civil Rule 30 to require that depositions be recorded by stenographic or
stenomask means unless the court upon motion orders, or the parties stipulate in L
writing, to the contrary.

H.R. 775 Year 2000 Readiness and Responsibility Act; Small Business Year 2000 Readiness
Act (See S. 96 and S. 461) Public Law: 106-37 (07/20/99)
* Introduced by: Honorable W. Eugene Davis (62 co-sponsors) m
* Date Introduced: February 23, 1999; ordered report 5/4/99 -
* Status: Referred to the Committee on Judiciary; Letter from Director opposing class

action and special pleading requirements sent on March 24, 1999; hearing 4/13; Passed
by House of Representatives on May 12, 1999; Signed by President on 7/20/99 I
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Provisions affecting rules:
L * Section 103 establishes special ("fraud-like") pleading requirements

Section 404 establishes federal jurisdiction of Y2K class actions over $1- million

L. H.R. 833 Bankruptcy Reform Act of 1999 (See S. 625),
* Introduced by: Gekas (105 co-sponsors)
7 * Date Introduced: February 24, 1999
* Status: Referred to the Committee on Judiciary; Forwarded by Subcommittee to Full

Committee in the Nature of a Substitute by the Yeas and Nays: 5 3; letter sent by

Director to Hyde on 3/23/99; Passed(313 - 108) 05/05/99; Read twice in the Senate

5/12/99; letter to conferees sent 3/17/00)
* - Provisions affecting rules:

7 * ' Section 802 requires clerks of court to maintain a register of all governmental
units to ensure that the appropriate government office receives adequate notice of

bankruptcy filings.
t * Sections 102, 403, 607, and 8 16(e) would authorize or mandate the initiation of

the rulemaking process with respect to separate proposals for rule changes.

E H.R. 967 Multiparty, Multiforum Jurisdiction Act of 1999 (See H.R. 2112)
L * Introduced by: Sensenbrenner (1 co-sponsor)

* Date Introduced: March 3,1999
C * Status: Referred to the Committee on Judiciary; Mar 16, 1999: Referred to the

Subcommittee on Courts and Intellectual Property.
* Provisions affecting rules:K * . -Minimal diversity for class actions arising from single-event mass tort

H.R. 1281 No title (See S. 721)-'r . Introduced by: Chabot (43. co-sponsors)
* Date Introduced: March 25, 1999
* Status: 3/25/98 Referred to the House Committee on the Judiciary; referred to the

F Subcommittee on Courts and Intellectual Property 4/7/99; Judicial Conference opposes
this proposal

v * Provisions affecting rules:
L * ' Section 1 states the presiding judge of any appellate court or district court may, in

his or her discretion, permit the photographing, electronic recording,
r- broadcasting, or televising to the public of court proceedings over which that

L judge presides; safe guards are provided to obscure the identity of nonparty
witnesses; the Judicial Conference is authorized to promulgate advisory
guidelines

L * Section 3 provides a 3-year sunset of section '1.',

C H.R. 1283 Fairness in Asbestos Compensation Act of 1999 (See S. 758)
> * Introduced by: Hyde (75 co-sponsors)
* Date Introduced: March 25, 1999
C * Status: 3/25/99 Referred to the House Committee on the Judiciary; 3/9/00 Mark-up held;

3/16/00 ordered reported
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* Provisions affecting rules: 7
Section 205 eliminates consolidation of cases, including class. action filings (court i
has discretion to consolidate certain cases)

H.R. 1658 Civil Asset Forfeiture Reform Act (Public Law No: 106-185.) 7
* Introduced by: Hyde (59 co-sponsors)
* Date Introduced: May 4, 1999 C

* Status: 5/4/99 Referred to the House Commnittee on the Judiciary; Measure passed House K
onIJune 24, 1999; received in the Senate June 28, ,1999; ~Passed Senate with an,
amendment by Unanimous Consent on 3/27/2000;
Provisions affecting rules
* Section 2 adds a new section 983(a)(4) to title 1.8, U.S.C that may conflict with

the recently approved amendments to Rule C(4) of the Supplemental Rules for F
Certain Admiralty and Maritime Cases..

H.R. 1752 Federal Courts Improvement Act of 1999
* Introduced by: Coble (1 co-sponsors)
* Date Introduced: May, 1, 1999
* Status: 09/09/99' Reported to House from the Committee on the Judiciary with |

amendment
* Provisions affecting rules

* Sec. 208 Provides for the sunset of provisions requiring a civil justice expense and 7
delay reduction plan.

* Sec. 210 would allow the presiding judge of any appellate court or district court
may, in -his or her discretion, permit the photographing, electronic recording, E
broadcasting, or televising to the public of court proceedings over which that
judge presides; safe guards are provided to obscure the identity of nonparty
witnesses; the Judicial Conference is authorized to promulgate advisory'
guidelines VEJ

H.R. 1852 Multidistrict Trial Jurisdiction Act of 1999 (See H.R. 2112) ^
* Introduced by: Sensenbrenner (2 co-sponsors)
* Date Introduced: May 18, 1999
* Status: 5/19/99 Referred to the Subcommittee on Courts and Intellectual Property. LL

5/20/99 Subcommittee Consideration and Mark-up Session Held; 5/20/99 Forwarded by
Subcommittee to Full Committee by Voice Vote;
* Addresses Lexecon issue.

H.R. 1875 Interstate Class Action Jurisdiction Act of 1999
* Introduced by: Goodlatte (37 co-sponsor)
* Date Introduced: May 19, 1999
* Status: Referred to the'Committee on Judiciary; Hearings Held on July 21, 1999, Mark-

up held July 27, 1999 and August 3, 1999; Ordered to be Reported (Amended) by the V
Yeas and Nays: 15 - 12.; letter from Executive Committee generally stating Judiciary's
opposition on July 26, 1999; more detailed letter followed on August 23, 1999; 09/23/99
Measure passed House, amended, (222-207) . 11/19/99 Referred to Senate Committee on V
the Judiciary
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C * Provisions affecting rules: None directly; general class action considerations; extends
L minimal diversity to all class actions

H.R. 2112 Multidistrict; Multiparty, Multiforum Trial Jurisdiction Act of 1999 (See H.R. 1852)
HR. Introduced by: Sensenbrenner (2 co-sponsors)
* Date Introduced: June 9, 1999
* Status: 9/13/99 Measure passed House; 9/14/99 referred to the Senate Committee on

Judiciary; 10/27/99 Measure passed and modified by Senate to exclude "single-event"
mass tort choice of law provisions; 11/16/99 Conference scheduled in House

fl * Provisions affecting rules
L * Addresses Lexecon issue and choice of law issues for single-event mass torts.

JOINT RESOLUTIONS
L

S. J. RES. 3; A joint resolution proposing an amendment to the Constitution of the UnitedE States to protect the rights of crime victims. (See also H.J. Res 64)
. Introduced by: Kyl (33 Co-sponsors) Date Introduced: 1/19/99
,_ * Status: Referred to the Committee on Judiciary; 3/23/99 Referred to Subcommittee on

Constitution, Federalism, Property; 3/24/99 Committee on Judiciary, Hearings held;
9/30/99 passed House; 10/4/99 placed on Senate Legislative Calendar; 2/10/00 Judge
Sullivan testified before the House Subcommittee on the Constitution urging a statutory
approach

* Provisions affecting rules
* Calls for a Constitutional amendment enumerating victim's rights.

r
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Agenda Item IV
Committee on Rules of Practice and Procedure

June 7-8, 2000
Information Item

FEDERAL JUDICIAL CENTER UPDATE

For each Committee meeting, the Federal Judicial Center provides an update on
projects related to committee interests. The educational programs listed below make up a
small number of the seminars and in-court programs offered in-person or electronically.
The research projects described below are a few of the projects undertaken by the Center,
many in support of Judicial Conference committees.

I. The Federal Judicial Television Network

As of March 2000, the Administrative Office has installed downlink antennas in more
than 270 court locations and antennas have been ordered for some 15 additional locations
to complete the network. Center staff manage the FJTN and assist both Center and AO
staff to produce the FJTN broadcasts. The Center's program schedule in 2000 will feature
a variety of original programs for judges and court staff.

Selected Programs for Judges. Recent Center programs for judges included an update on
removal jurisdiction and on bankruptcy law. Programs scheduled or planned for later in
2000 include: handling federal capital cases; the annual review of the Supreme Court's
term; orientation for new law clerks (with segments on ethics, writing, and, new this year,
federal jurisdiction); and a six-part series on science in the courtroom that will include
discussions of Markman and Daubert hearings. In addition, if major bankruptcy legislation
is enacted, the Center will broadcast a program addressing the new legislation.

Selected Programs for court staff. Our schedule of original broadcasts for court staff
during the latter half of calendar 2000 includes programs for managers on developing
court employee competencies, minimizing the risk of employee violence, and an update
on capital case issues for district and appellate staff and law clerks. New editions of the
Center's television magazine, Court to Court will also air. The June 2000 Court to Court
features a conversation with AO Associate General Counsel Marilyn Holmes concerning
the roles judiciary employees may and may not play in political campaigns.

Programs Broadcast for the Administrative Office. Center staff have worked with AO
staff to broadcast videotaped programs on human resources and other operational matters,
such as a series of programs on the FERS and civil service retirement systems; programs
for judges and court employees on the judiciary personnel systems; and programs on
technology and human resources. Center staff members have also helped AO staff
develop live interactive educational programs, including Law Day broadcasts in 1999 and
2000 that included participation by high school students around the country.



LIJ
H. Additional Educational Programs for Court Staff L

In addition to the FJTN programs described above, the Center uses local court programs,
workshops and seminars, and technology-based formats to provide educational programs l.
for court staff. Examples of some of the programs recently held or scheduled for the
coming months include: ;

* "Shaping the Future" was the theme of the Center's May 2000 biennial National 7
Conference for Chief Probation and Pretrial Services Officers. The conferees L'

reviewed a 100-year time line of legislation, court decisions, and key events in
probation and pretrial services history to discern trends that have evolved and to
plan for the future. The program featured more than twenty workshops on
management and leadership issues, changing staff roles, and other issues.

* release of a web-based program that can be used through a court's home page, to
educate court employees, pro selitigants, students, and journalists about court l
operations and the roles of individuals involved in court proceedings and
administration. The program, developed at Chief Judge D. Brock Hornby's F
(District Court of Maine) suggestion, will also include in-depth descriptions of the L'
stages of criminal, civil, and bankruptcy litigation;

* biennial national conferences for district court clerks, district executives, and
chief deputies (October 2000); < ,

* several new in-court,packaged training programs: writing skills workshops for all
court staff and two programs that will help officers improve skills for supervising
offenders and defendants; l

* a June executive team development workshop for chief bankruptcy judges and clerks;

* strategic planning programs for executive teams in district courts (July 2000) and El
bankruptcy courts (August 2000);

- a program on case opening procedures for appellate case managers conducted via 7
an on-line conference and videoconference;

* a combined audio- and on-line conference for bankruptcy chief deputies; and ,

* the concluding workshop for mid-level managers in the 1998-2000 class of the
multi-phased Federal Court Leadership Program.

Ell
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5 . - m~~~~~~~~~~~~~~7



III. Selected Research Projects and Activities

Special Masters. A subcommittee of the Advisory Committee on Civil Rules asked the
Center to conduct an empirical study of the use of special masters in the district courts.
An October 1999 report to the committee examined the functions of special masters, with
particular attention'to problems that have arisen and potential areas for changes in Rule

L. 53. Subsequently, we interviewed selected judges, special masters, and, attorneys who had
been involved in cases that used special masters and reported those findings at the
Advisory Committee's spring meeting. Our report, Special Masters.and Court-Appointed
Experts:Incidence and Activity, will be available later this year.

7 ~ Notices in Class Action Litigation. The Class Action Subcommittee of the Advisory
Committee on Civil Rules has asked the Center to develop model notice forms for
consumer, securities employment, personal injury, and property class actions. The
subcommittee's request is an outgrowth of previous Center work on class actions
undertaken for the Civil Rules Committee. The current project will identify topics that
should be included in class action notices and will explore ways of verifying that such

L notices satisfy a "plain)English" requirement the'subcommittee is considering.

Managing Federal Death Penalty Trials.;0e are nearing completion of a compilationL. and summary of procedures'used in federal death penalty cases, including a description
of how these procedures, differfrom those used in more routine criminal litigation. We
have collected jury questionnaires, instructions, verdict forms, scheduling orders, and
other materials developed by judges who have handled death penalty cases. Many of
these items will be avail~ble to the courts in electronic form via the Center's DCN site,

r and will be revised as the courts' experience with federal death penalty litigation
expands. The materials vill'include a list of all federal judges who have handled federal

r death penalty cases.

Analysis of Appellate Decisions Involving Title 28 U.S.C. Jurisdictional Issues. The
Committee on Federal-State Jurisdiction has asked the Center to help identify needed

7I improvements in federal statutes. The committee is examining a wide range of
jurisdictional statutes, including title 28 of the United States Code that may require
legislative change. We have been asked to identify instances in which judges have noted
in case opinions technical glitches or jurisdictional issues in title 28. Following
consultations with the committee's chair, Judge Walter Stapleton (Third Circuit), and
Administrative Office staff, we are focusing initially on federal court of appeals decisions
rendered during the past year in cases that involved selected chapters of title 28.

Appellate Case Management Manual. The judiciary's Long Range Plan calls for the[7 courts of appeals to exchange information about case management. The Subcommittee on
Appellate Case Management of the Court Administration Case Management Committee,
in implementing the recommendation, asked the Center to gather and organize

L information about case management procedures in the courts of appeals. This resulted in
the publication Case Management Procedures in the Federal Courts of Appeal. Part I

L



highlights key areas in which variation exists in the operations of the courts of appeals.
Part II provides circuit-by-circuit descriptions of how each court of appeals manages its
caseload. .-

Li

Conference for Appellate Chief Judges. At the-request of Chief Judge Edward Becker
(Third ,Circuit),, the Center, with assistance of the Administrative Office, held a conference
forathe circuit chief judges in March 2000. The purpose of the conference wa~s to provide a
forum for discussion of the circuit chief judges' governance and administrative
responsibilities -for example, the composition and role, of circuit councils, judicial .

misconduct and disability, and oversight of the district courts.

Visiting Judges. This summer the Center will publish a new handbook on, effective use of K,
visiting judges. This handbook, which arises,,out of work the Center did'for the Judicial &
Resources Working Group, will 'updateand expand a 1985 Center manual on the use of
visiting judges. The appellate template provides a second avenue for distributing [3
information about the appointment of visiting judges.,

Electronic Evidence in the Courtroom. The Center is' working with the National L
Institute of Trial Advocacy (NITA) and an advisory group of judges and lawyers on a
handbook to help trial judges understand and manage procedural issues that arise from in

electronic presentation ofevidepce. ,FJudge Sam Wilson of this committee is a member-of
the advisory group. The handbook is part of a larger Centeriresearch project on the
impact of technology on the adversary. process. ,,

[7

[3
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L
I. Introduction

L At that The Advisory Committee on Appellate Rules met on April 13, 2000, in Washington, D.C.

At thatmeeting, the Advisory Committee approved several items for action-by the Standing

Committee. The Advisory Committee also removed several items from its study agenda.

L Detailed information about the Advisory Committee's activities can be found in the minutes ofL~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
the meeting and in the Committee's docket, both of which are attached to this report.

L
II. Action Items

L -A. Rules 5(c) and 21(d)

C Rule 5 governs petitions for permission to appeal. A typographical error was made in

Rule 5(c) during the 1998 restyling of the appellate rules. At its January 2000 meeting, the

Standing Committee approved for publication an amendment to Rule 5(c) to correct that error.

L A few weeks after the Standing Committee's meeting, the liaison to our committee from

the appellate clerks pointed out that the typographical error that appears in Rule 5(c) also appears

in Rule 21(d), which governs petitions for extraordinary relief. Also, the liaison pointed out that

L nothing in Rule 5 or in any other rule imposes any limitation on the length of a petition for

permission to appeal. Likewise, nothing in Rule 21 or in any other rule imposes any limitation

L on the length of a petition for extraordinary relief.

The proposed amendment to Rule 5(c) is identical to the one approved by the Standing

Committee in January, except that it adds a page limitation on petitions for permission to appeal

(and related papers). The proposed amendment to Rule 21(d) corrects the same typographical

error as the proposed amendment to Rule 5(c) and adds a page limitation on petitions for

L extraordinary relief (and related papers).

-1-
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1 Rule 5. Appeal by Permission .

2 (c) Form of Papers; Number of Copies. All papers must conform to Rule 32(a)(i)

3 32(c)(2). Except by the court's permission, a paper must not exceed 20 pages. exclusive L

4 of the disclosure statement, the proof of service, and the accompanying documents T7

5 required by Rule 5(bI(1)(E). An original and 3 copies must be filed unless the court

6 requires a different number by local rule or by order in a particular case. L

7 Committee Note

8 Subdivision (c). A petition for permission to appeal, a cross-petition for permission to
9 appeal, and an answer to a petition or cross-petition for permission to appeal are all "other K!

10 papers" for purposes of Rule 32(c)(2), and all of the requirements of Rule 32(a) apply to those
1 1 papers, except as provided in Rule 32(c)(2). During the 1998 restyling of the Federal Rules of
12 Appellate Procedure, Rule 5(c) was inadvertently changed to suggest that only the requirements
13 of Rule 32(a)(1) apply to such papers. Rule 5(c) has been-amended to correct that error.
14 .7

15 Rule 5(c) has been further amended to limit the length of papers filed under Rule 5. L
16
17 L
18 Rule 21. Writs of Mandamus and Prohibition, and Other Extraordinary Writs

19 (d) Form of Papers; Number of Copies. All papers must conform to Rule 32(a)(1) [
20 32(c!(2). Except by the court's permission, a paper mustnot exceed 20 pages. exclusive

21 of the disclosure statement, the proof of service, and the accompanying documents

22 required by Rule 21(a)(2)(C) . An original and 3 copies must be filed unless the court K
23 requires the filing of a different number by local rule or by order in a particular case.

24 vCommittee Note
25
26 Subdivision (d). A petition for a writ of mandamus or prohibition, an application for
27 another extraordinary writ, and an answer to such a petition or application are all "other papers"
28 for purposes of Rule 32(c)(2), and all of the requirements of Rule 32(a) apply to those papers,

-2- :
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1 except as provided in Rule 32(c)(2). During the 1998 restyling of the Federal Rules of Appellate
2 Procedure, Rule 21(d) was inadvertently changed to suggest that only the -requirements of Rule

3 32(a)(1) apply to such papers. Rule 21(d) has been amended to correct that error.

4
5 Rule 21(d) has been further amended to limit the length of papers filed under Rule 21.

B. Rules 25(c), 25(d), 26(c), 36(b), and 45(c) (Electronic Service Rules)
L.

Rule 25(a)(2)(D) presently authorizes the courts of appeals to permit papers to be filed by

electronic means. The proposed amendments to Rules 25(c), 25(d), 26(c), 36(b), and 45(c) are

intended to permit papers also to be served electronically.

Thanks to close cooperation between Profs. Cooper and Schiltz and the willingness of the

Civil Rules and Appellate Rules Committees to compromise in order to achieve consistency, the

electronic service amendments that the Appellate Rules Committee is proposing are virtually

L " identical in substance to the electronic service amendments that the Civil Rules Committee has

approved. Specifically:

, * Like new FRCP 5(b)(2)(D), new Rule 25(c) permits electronic service only upon
parties who consent in writing.

As is true under new FRCP 5(b)(2)(D), under new Rule 25(c) a court may not
promulgate local rules that forbid electronic service to be used upon consenting

C~ll parties. Nevertheless, as is true under new FRCP 5(b)(2)(D), under new Rule

L 25(c) courts will have considerable discretion to use local rules to regulate
electronic service.

Under the new civil rules, only "FRCP 5" service may be made electronically;
"FRCP 4" service (the service of process that commences a lawsuit) must
continue to be made manually. Likewise, under the new appellate rules, the
notice of appeal will still have to be served personally or by mail (see Rule
3(d)(l)). Only service that occurs after the notice of appeal has been served may
be made electronically.

Like new FRCP 5(b)(2)(D), new Rule 25(c) provides that electronic service is
complete upon "transmission."

- Like new FRCP 5(b)(3), new Rule 25(c) provides that if a party attempting to
serve a paper electronically is notified that the transmission was not successful,
service has not been completed. Nothing is said, either in new FRCP 5(b),or in
new Rule 25(c), about failed service in other contexts (e.g., the return of mailed

F service as undeliverable).

L -3-
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N.B.: One minor difference between new FRCP 5(b)(3) and new Rule 25(c) is
that the latter provides thathfailed electronic service is ineffective only if the party
who attempted the service learns of the failure within three calendar days after
transmission. The three calendar day limit was inserted by the Appellate Rules L
Committee to protect against abuse. Without such a limitation one party could
tell another party 15 minutes before a hearing that an electronic transmission was
not received and force postponement of the hearing.

Like new FRCP 6(e), new Rule 26(c) provides that when a party is required to
respond to a paper within a prescribed period of time after that paper is served,
three days are added to thatfprescribed period if the paper was served
electronically. '

* Like new FRCP 25(b)(2)(D), new Rule 25(b) makes it possible for a court, by
local rule, to authorize the clerk to serve papers that have been electronically filed
with the court.

* ' Like new FRCP 77(d), which permits the district court clerk to serve notice of the L
entry of an order or judgment electronically upon parties who have consented to
electronic service, new Rules 36(b) and 45(c) permit the circuit court clerk to use A
electronic means to serve opinions, judgments, and notices of the entry of orders L
and judgments upon parties who have consened to such service.

7

1 Rule 25. Filing and Service [-
2 (c) Manner of Service.

3 ( Service may be any of the following:

4 (A) personal, including deliverv to a responsible person at the office of

5 counsel;, <L

6 (B) by mail-,r; :

7 (C by third-party commercial carrier for delivery within 3 calendar days. :or

8 (D) by electronic means, if the party being served consents in writing.

9 (2) If authorized by local rule, a party may use the court's transmission equipment to L

10 make electronic service under Rule 25(c)(1)(D).

-4-
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1 () ,When reasonable considering such factors as the immediacy of the relief sought,

2 distance, and cost, service on a party must be by a manner at least as expeditious

, as the manner used to file the paper with the court.

4 P v Pialsiial zcrvic iniLudsdelivfrytofe t .oupy ty a r si pbierso at the offic

5 of counsel. Service by~mail or by commercial carrier is, complete on mailing or

6 delivery to the carrier. Service by electronic means is complete on transmission,

7 unless the party makin vice is notified within 3 calendar days after

{a 8 transmission that the paper'was not received by the party served.

L ,9 (d) Proof of Service.

10 (1) A paper presented for filing must contain either of the following:

11 (A) an acknowledgment of service by the person served; or

L 12 (B) proof of service consisting of a statement by the person who made service

13 certifying:
L,.

14 (i) the date and manner of service;

15 (ii) the names of the persons served; and

16 (iii) their mailing or e-mail addresses. or the addresses of the places of

17 delivery.

18 Committee Note
C4 19 .19

L 20 Rule 25(a)(2)(D) presently authorizes the courts of appeals to permit papers to befiled by
21 electronic means. Rule 25 has been amended in several respects to permit papers also to be
22 served electronically. In addition, Rule 25(c) has been reorganized and subdivided to make it
23 easier to understand.
24
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1 " Subdivision (c)(1)(D). New subdivision (c)(l)(D) has been added to permit service to be

2 made electronically, such as by e-mail or fax. No party may be served electronically, either by v
3 the clerk or by another party, unless the party has consented in writing to such service.
4
5 A court of appeals may not, by local rule, forbid the use of electronic service on a party F
6 that has consented to its use. At the same time, courts have considerable discretion to use local
7 rules to regulate electronic service."' Difficult and presently unforeseeable questions are likely to
8 arise as electronic service becomes more common. Courts have the flexibility to use their local
9 rules to address those questions. > For example, co'drts may use local rules to set forth specific

10 procedures that a party must follow before the party will be deemed to have given written
11 consent to electronic service.
12
13 'Subdivision (c)(2).' The courts of appealsiare authorized under Rule 25(a)(2)(D) to
14 permit papers to be filed electronically. Technological advances may someday make it possible
15 for a court to forward an electronically filed paper to-allparties automatically or semi-
16 automatically. When such court-facilitated service becomes possible, courts may decide to
17 permit parties to use the courts' transmission facilities to serve electronically'filed papers on
18 other parties who have consented to such service. Court personnel would use the court's
19 computer system to forward the papers, but the'papers would be considered served by the filing r
20 parties, just as papers that are carried from one address to another by the United States Postal L

21 Service are considered served by the sending parties.` New subdivision (c)(2) has been added so
22 that the courts of appeals may use local rules to authorize such use of their transmission facilities, F
23 as well as to address the many questionsPthat coiut-facilitated electronic service is likely to raise. E
24
25 Subdivision (c)(4). The second sentence of new subdivision (c)(4) has been added to
26 provide that electronic service is complete upon transmission. Transmission occurs when the
27 sender performs the last act that he or she must perform'to transmit a paper electronically;
28 typically, it occurs when the sender hits the "send" or "transmit" button on an electronic mail
29 program. There is one exception to the rule that electronic service is complete upon
30 transmission: If the sender is notified within 3 calendar days - by the sender's e-mail program
31 or otherwise -that the paper was notreceived, service is not complete, and the sender must take U
32 additional steps to effect service. A paper has been "received" by the party on which it has been
33 served as long as the party has the ability to retrieve it. A party cannot defeat service by
34 choosing not to access electronic mail on its server. i
35
36 Subdivision (d)(1)(B)(ifi). Subdivision (d)(l)(B)(iii) has been amended to require that,
37 when a paper is served by e-mail, the proof of service of that paper must include the e-mail
38 address to which the paper was transmitted.
39
40

[1
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X I Rule 26. Computing and Extending Time

Li 2 (c) Additional Time after Service. When a party is required or permitted to act within a

::_I 3 prescribed period after a paper is served on that party, 3 calendar days are added to the

4 prescribed period unless the paper is delivered on the date of service stated in the proof of

5 service. For purposes of this Rule 26(c), a paper that is served electronically is not

F 6 treated as delivered on the date of service stated in the proof of service.

7 Committee Note

8 Subdivision (c). Rule 26(c) has been amended to provide that when a paper is served on
9 a party by electronic means, and that party is required or permitted to respond to that paper

10 within a prescribed period, 3 calendar days are added to the prescribed period. Electronic service
11 is usually instantaneous, but sometimes it is not, because-of technical problems. Also, if a paper
12 is electronically transmitted to a party on a Friday evening, the party may not realize that he or
13 she has been served until two or three days later. Finally, extending the "three day rule" to
14 electronic service will encourage parties to consent to such service under Rule 25(c).

15
i 16

17 Rule 36. Entry of Judgment; Notice

18 (b) Notice. On the date when judgment is entered, the clerk must mal- to serve on all parties

L. 19 a copy of the opinion -or the judgment, if no opinion was written - and a notice of the

IrW4 20 date when the judgment was entered.

21 Committee Note

22 Subdivision (b). Subdivision (b) has been amended so that the clerk may use electronic
23 means to serve a copy of the opinion or judgment or to serve notice of the date when judgment
24 was entered upon parties who have consented to such service.
25

26
27 Rule 45. Clerk's Duties

28 (c) Notice of an Order or Judgment. Upon the entry of an order or judgment, the circuit

29 clerk must immediately serve ly Fail a notice of entry on each party-to the -prceeding,

r
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1 . with a copy of any opinion, and must note the maifing date of service on the docket. _

2 Service on a party represented by counsel must be made on counsel.

3 Committee Note

4 Subdivision (c). Subdivision (c) has been amended so that the clerk may use electronic
5 means to serve notice of entry of an order or judgment upon parties who have consented to such 1:
6 service.

C. Rule 4(a)(7)

This amendment should be considered in conjunction with the amendments to FRCP L

54(a) and 58 that are being proposed by the Civil Rules Committee.

This amendment attempts to resolve four circuit splits. Two circuit. splits - which I will Li
describe in a moment - are addressed in new Rule 4(a)(7)(A). Two-other circuit splits which
are described in the Committee Note -are addressed in new Rule 4(a)(7)(B). 1 C

A prior version of this amendment was presented to the Standing Committee at its
January 2000 meeting. At that meeting, the Standing Committee raised no objection to proposed V
Rule 4(a)(7)(B). Except for minor stylistic changes in the text of the rule and some tightening up
of the Committee Note, the proposed Rule 4(a)(7)(B) that appears below is identical to the
proposed Rule 4(a)(7)(B) that the Standing Committee considered without objection in January. F
I will say no more about it. L

The concerns of the Standing Committee related solely to proposed Rule 4(a)(7)(A).
That provision attempted to resolve circuit splits over two issues. F;

1. The first split that the prior version of Rule 4(a)(7)(A) attempted to resolve related to t7
what we have called the "time bomb" problem. FRCP 58 provides that a "judgment" is not L
"effective" until it is "set forth on a separate document." According to every circuit except the
First Circuit, if a judgment is not entered on a separate document, neither the time to bring post-
judgment motions nor the time to appeal ever begins to run. Ignorance of the separate document
requirement appears to be widespread; every year, hundreds of cases are terminated with
judgments that are not set forth on separate documents. As a result, there are thousands of "time
bombs" ticking away in the federal system - that is, long dormant cases that could be appealed
at any-time.

The version of Rule 4(a)(7)(A) presented to the Standing Committee in January attempted a

to impose a "cap" on the length of time that litigants would have to appeal a judgment that
should have been entered on a separate document but was not. Specifically, the prior version of
Rule 4(a)(7)(A) provided that a judgment that had not been set forth on a separate document

-8- L
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L
L would be treated as entered for purposes of the appellate rules- notwithstanding anything to the

contrary in the FRCP - 150 days after the judgment was entered in the civil docket. On the

F: 150th day, the time to appeal the judgment would begin to run.

The Standing Committee's main concern about this proposal was thatit would decouple

t ' the running of theltime to bring post-judgment motions from the running of the time to bring
appeals. At present, both the time to bring post-judgment motions -under the FRCP and the time

to bring appeals under FRAP begin to run at the same time - when judgment is' set forth on a

separate document. But under the proposed amendment to Rule 4(a)(7), if a judgment was

supposed to be set forth on a separate document but was not, the timeto bring post-judgment

motions would never begin to run under the FRCP,,while the time to appeal would begin to run

on the 150th day under FRAP.,l

The Standing Committee was uncomfortable with this decoupling. The Standing

LI Committee also pointed out that this decoupling would create a substantial loophole in the 150
day cap. Undersurrent Rule 4(a)(4)(A), the timely filing of certain post-judgment, motions tolls

the time to appeal, and, according to the rule, "the time to file an appeal runs for all parties from

Li the entry of the order disposing of the last such remaining motion." Because the timeliness of,
post-judgment motions would be measured under the FRCP (not FRAP), and because the time to

bring a~post-judgment motion would not begin toxrun under the FRCP until the judgment was

actually set foith on..a separate document, a timely post-jud4gment motion.could be filed under

the FRCP long after te time to appeal tthe underlying judgment had theoretically expired under

the proposed amend t Rule 4(a)(7)., Such awpost-judgment motionwol"eve" the time
X~. to appeal, and thus defeat the cap.

The Standing Commriittee asked Judge Niemeyer and Prof. Cooper to work with Prof.

L Schiltz' and me to try to find aisolution to the "time bomb" problem that would impose ,an

effective cap and would do so wihout decoupling the running of the time .t bring post-judgment

motions from the running of the time to bring appeals. We believe that we have come up with

such a solution. I ,

Under our proposal-VFRCP 58(b) would provide that, when ajudgment must be set forth
Le on a separate document, th4tjudgment will be treated as entered upon the earlier of the

following: (1) actual entry on a separate document, or (2) the passageof 60 days after entry in the

civil docket. Rule 4(a)(7) would simply provide that a judgment willtbe treated as entered for

purposes of Rule 4 (that is,, fo purposes of the running of the time to appeal) when it is treated as

entered forpurposes of FRCPi58(th'at is,-for purposes of the running of the time to bring post-.

judgment motions). In this way,, a'60 day cap isimposed on judgments that should have been

entered on separate documents but were not, and the running of the time to appeal continues to
be coupled with the running of the time to bring post-judgment motions.

2. The second issue that the prior version of Rule 4(a)(7)(A) attempted to address related

r to whether orders that dispose of post-judgment motions must be entered on separate documents.
A lot turns on this question.
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Under Rule 4(a)(4)(A), the filing of certain post-judgment motions tolls the time to

appeal the underlying judgment until the "entry" of the order disposing of the last such remaining
motion. If an order disposing of a post-judgment motion is not "entered" until it is set forth on a
separate document,, then the time to appeal a judgment never begins to run if such an order is not
entered on a separate document. It is extremely com mon for orders that deny post-judgment
motions not to be set forth on, separate documents in those circuitsthat hold that orders
disposing ofpost-judgment motions are not, entetred until set forth on separate, documents,, ,the
"time bomb" problem is magnified.

Courts have disagreed about the extent to ,whici orders disposing of post-judgment,
motions must be set Wforth on separate documents. This d~isagreemient reflects, a broader dispute r7
among courts about whether Rule 4(a)(7) independently imposes a separate document
requirement (a requirement that is distinct friom the separate document requirement that is
imposed by FRCP 58) or whether Rule 4(a)(7) instead incorporates,the separate document F
requirement as it exists in the FRCP. ,Fute Icomplicating the matter, courtsuqn the former camp
disagree among themselves ,,abo the sope of the rsepatate 1dbocument require nent that they
interpret Rule 4(a)(7 ) as imposin, and curs in thelaWer camp ldisagree among themselves
about the scope of the sepaate ddcument ement *iposed, byFRC 58,. ,L

The versionoffRule 4(a)(7)(A) ,presentetedtohe Standing C ommitteein January would
have partially solvedthis ,problemby making it ,clearthatr Rule- 4(a)(7) simplyi incorporates the
separate documet requi'rement as it exists in the FiiRCPand does not imposera separate
document requairelm of its own. The Stang Committee supported thisproposal, as far as it
went. The Standing Comminttee's concern was that, under the amendment,'the law would still be
a mess. True, a court trying to determine whether la particular order disposing of a post-judgment
motion hd tolbe eiered on a separate documefntwould 'knOw to look solely to the FRCP (and r
not to FRAP),fbut; in tying to figure out wvhetherithe FRCPrequiired entry 'on a separate
document, the ouwould confront an almot impenetrable4.body ofconflicting,,case law.

Again, Judge Niemeyer, Prof Cooper, Prof Schiltz, and I have come up with what we
believe to be an effective solution. Under our proposal, FRCP 58(a) would continue to provide
that judgments ,and amended judgments must be entered-on separate documents. However, Rule r
58(a) would expresslyexempt from the separate document, requirement all orders disposing of
the post-judgment motionsthat can tollithe time to appeal under Rule,4(a)(4)(A) (as well as
certain otherpost-judgment motions). Thus, new FRCP P58(a) would resolve the conflicts over
this issue by imposing a uniform national rule, and new Rule 4(4a)(g)(A) 'would make clear that
FRAP does not impnose a separate documnentrequirement of its own., ,

1 V1
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1 Rule 4. Appeal as of Right -When Taken

ILL 2 (a) Appeal in a Civil Case.

F 3 (7) Entry Defined.'

4 (A) A judgment or order is entered for purposes of this Rule 4(a) when it is

5 entered in emlimwee with for purposes of Rules 58(k) and 79(a) of the

6 'Federal Rules of Civil Procedure.

7 () A failure to enter a judgment or order on a separate document when

8 required by Rule 58(a)(1) of the Federal Rules of Civil Procedure does not

L. 9 affect the validity of an appeal from that judgment or order.

10 Committee Note
l. 11

12 Subdivision (a)(7). Several circuit splits have arisen out of uncertainties about how Rule

13 4(a)(7)'s definition of when a judgment or order is "entered" interacts with the requirement in
LI 14 Fed. R. Civ. P. 58 that, to be "effective," ajudgment must be set forth on a separate document.

15 Rule 4(a)(7) and Fed. R. Civ P. 58 have been amended to resolve those splits.

16
17 1. The first circuit split addressed by the amendments to Rule 4(a)(7) and Fed. R. Civ. P.
18 58 concerns the extent to which orders that dispose of postjudgment motions must be entered on
19 separate documents. Under Rule 4(a)(4)(A), the filing of certain post-judgment motions tolls the
20 time to appeal the underlying judgment until the "entry" of the order disposing of the last such
21 remaining motion. Courts have disagreed about Whether such an order must be set forth On a

L 22 separate document before it is treated as "entered." This disagreement reflects a broader dispute
23 among courts about whether Rule 4(a)(7) independently imposes a separate document

7r1 24 requirement (a requirement that is distinct from the separate document requirement that is

L 25 imposed by the Federal Rules of Civil Procedure ('FRCP")) or whether Rule 4(a)(7) instead
26 incorporates the separate document requirement as it exists in theFRCP. Further complicating
27 the matter, courts in the former "camp'" disagree among themselves about the scope of the
28 separate document requirement that they interpret Rule 4(a)(7) as imposing, and courts in the
29 latter "camp" disagree among themselves about the scope of the separate document requirement
30 imposed by the-FRCP.
31
,32 Rule 4(a)(7) has been amended to make clear that it simply incorporates the separate
33 document requirement as it exists in Fed. R. Civ. P. 58. Under amended Rule 4(a)(7), a

34 judgment or order is entered for purposes of Rule 4(a) when that judgment or order is entered for

9 ,.~~~~~~~~~~~~~~-1
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1 purposes of Fed. R. Civ. P. 58(b). Thus, if a judgment or order is not entered -for purposes of
2 Fed. R. Civ. P. 58(b) until it is set forth on a separate document, that judgment or order is also
3 not entered for purposes of Rule 4(a) until it is so set forth. Similarly, if a judgment or order is
4 entered for purposes of Fed. R. Civ. P. 5 8(b) even though not set forth on a separate document,
5 that judgment or order is also entered for purposes of Rule 4(a). .
6
7 - In conjunction with the amendment to Rule 4(a)(7), Fed. R. Civ. P. 58 has been amended
8 to provide that orders disposing of the post-judgment motions that can toll the time to appeal
9 under Rule 4(a)(4)(A) do not have to be entered on separate documents. See Fed. R. Civ. P.

10 58(a)(1). Rather, such orders are entered for purposes of Fed. R. Civ. P. 58 - and therefore for
,11 purposes of Rule 4(a) - when they are entered in the civil docket pursuant to Fed. R. Civ. P.
12 79(a). See Fed. R. Civ. P. 58(b).
,13
14 2. The second circuit split addressed by the amendments to Rule 4(a)(7) and Fed. R. Civ.
15 P. 58 concerns the following question: When ajudgment or order is required to be entered on a
16 separate document under Fed. R. Civ. P. 58 but is not, does the time to appeal the judgment or
17 order ever begin to run,? According to-every circuit except the First Circuit, the answer is "no.
1 8 The First Circuit alone holds that parties will be deemed to have waived their right to have a
19 judgment or order entered on a separate ,document three months after the judgment or order is
20 entered in the civil docket. See Fiore v. Washington County Community Mental Health Ctr., 960
21 F.2d 229,236,(1st Cir. 1992) (en banc). Other circuits have rejected this cap as contrary to the
22 relevant rules. See, e.g., United Statesv. Haynes, 158 F.3d 1327, 1331 (D.C. Cir. 1998);
23 Hammack v. Baroid Corp., 142 F.3d 266, 269-70 (5th'Cir. 1998);'Rubin v. Schottenstein, Zox &
24 Dunn, 110 F.3d 1247, 1253 n.4 (6th Cir. 1997), vacated on other grounds 143'F.3d 263 (6th Cir.
25 1998) (en banc). However, no court has questioned, the wisdom of imposing such a cap as a
26 matter of policy. L
27
28 Fed. R. Civ. P. 58 has been amended to impose such a cap. Under amended Fed. R. Civ.
29 P. 58(b) -and'thereforeunder amended Rule 4(a)(7) - a judgment or order is treated as
30 entered when it is entered inthe civil docket pursuant to Fed. R. Civ. P. 79(a). There is one
31 exception: Whden Fed. R. Civ. P. '58(a)(1) requires the judgment or order to be set forth on a
32 separate document,, that judgment or order is not entered until it is so set forth or until the
33 expirationof 60 days after its' entry in the civil docket, whichever occurs first.' This cap will
34 ensure thatpates will,not be given forever to appeal a judgment or order that should have been
35 set forth on a, separate document but was not.
36
37 ,, ! ,3. Ti She third circuit split- this split addressed only by the amendcment to Rule 4(a)(7)-
38 concernsnwhether the ;appellant may waive the separate document requirement over the objection
39 of the appellee. In Bankers Trust Co. v. Mallis, 435 U.S. 381, 387 (1978) (per curiam), the
40 Supreme Court held that the "parties to an appeal may waive the separate-judgment requirement
41 of Rule 58." Specifically, the Supreme Court held that when a, district court enters an order and
42 "clearly evidence[s] its' intent that the.. . order . .. represent[s] the final decision in the case," the
43- order is a "final decision" for purposes of 28 U.S.C. § 1291, even if the orderhas not been
44 entered on a separate document for purposes of Fed. R. Civ. P. 58.' Id. Thus,; th parties can
45 choose to appeal without waiting for the order to be entered on a separate document.
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L
1 Courts have disagreed about whether the consent of all parties is necessary to waive the

r 2 separate document requirement. Some circuits permit appellees to object to attempted Mallis
L 3 waivers and to force appellants to return to the trial court, request entry of judgment on a separate

4 document, and appeal a second time. See, e.g., Selletti v. Carey, 173 F.3d 104, 109-10 (2d Cir.
5 1999); Williams v. Borg, 139 'F.3d 737, 739-40 (9th Cir. 1998); Silver Star Enters., Inc. v. M/V

L9 6 Saramacca, 19 F.3d 1008, 1013 (5th Cir. 1994). Other courts disagree and permit Mallis
7 waivers even if the appellee objects., See, e.g., Haynes, 158 F.3d at 133 1; Miller v. Artistic
8 Cleaners, 153 F.3d 781, 783-84 (7th Cir. 1998); Alvord-Polk, Inc. v. F. Schumacher & Co., 37
9 F.3d 996, 1006 n.8 (3d Cir. 1994).'

10

{Lii1 New'Rule 4(a)(7)(B) is intended both to codify the Supreme Court's holding in Mallis
12 and to make clear that the decision whether to waive entry of ajudgment or order on a separate
13 document is the appellant's alone. It is, after all, the appellant who needs a clear signal as to

C 14 when the time to file" a notice of appeal has begun to run. If the appellant chooses to bring an
15 appeal without awaiting entry of the judgment or order on a separate document, then there is no
16 reason whythe appellee should be able to object. All that would result from honoring the
17 appellee's objection would be delay.

18
19 4., jThedinal, circuit split addressed by the amendmenttoRule 4(a)(7) concerns the
20 question whether an 'appellant wo chooses to waive the separate document requirement must
21 ;appeal within 30 days,(60 days if the government is a party) from the entry in the civil docket of
22 Ithe judgment orhorder that should have been entered on a separate document but was not. In
23 TownsendAv. Lucas, 745,F.2d 9333 (Sth Cir. 1984), the district court dismissed a 28,U.S.C. § 2254
24 action on J May 6, 1983, but failed to'enter the judgment on a separate document The plaintiff
:^ 25 appealed, on January 10 -1984 ,'The Fi-fth, Circiuit dismissed te appeal, reasoning that, if the
26 plaintiff waived the separate document requirement, then his appeal would be from the May 6
27 order, and if his appeal was from the May,6 order, then it was untimelyunder Rule 4(a)(1). The
28 Fifth Ci sit stressed that the plaintiff could~return to the district court, move for entry of
A,,.,29 ,Judgment on a separate docuniient, and appelifrom that judgment within 30 days.. Id. at 934.
30 Several other cases h'ave emnbraced the Townsend approach. See, e.g., Armstrong v. Ahitow, 36
C 3 1 F,.3ld -574 575) (7tlh C. 1 9(94)(,per ciwam),; Hughes v. Halifax County Sch. Bd., 823 F.2d 832,

X 32 83 5-36 34th. 1987); Hab~v.wcCarthy,,790 F.2d 753, 756 n.I (9th Cit. 1986).

33
C 34 , Those cases are in the distinct minority. There are numerous cases in which courts have
35 heard appeals that were not filed within 30 days ,(60 days if thegovernment was a party) from the
36 judgment or order that sho-old have beenjentered on a separate document but was not. See, e.g.,
37 HFaynes,158 F.3d at 1330-31; IIICGouig v. Rusk 959 F.2d 182,,186 (1Oth Cir. 1992); McCalden v.

38 Calfornia Library Ass 'n, 955 1F.2d 1214, A8-19 (9OthLCir. 1990). In the v hese courts,
- ' 39 the remand in Townsend was "precisely the purposeless spining of wheels abjured by the Court

40 in the [Mallis] case." 1 SB CHARLES ALAN WRGHT ET AL., FEDERAL PACTICE AND PROCEDURE

41 § 3915,'at 259 n.8 (3d ed. 11992).

42 i

43 The Committee agrees with the majority of courts that have rejected the Townsend
44 approach. In drafting, new Rule 4(a)(7)(B), the Committee has been careful to avoid phrases such
45 as "otherwise timely appeal' that might imply an endorsement of Townsend.

L
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V

,,,,D. Rule 26.1 (Financial Disclosure) V

Like the other advisory committees, the Appellate Rules Committee approved
amendments regarding financial, disclosure at its spring meeting. At your request, Profs. Cooper, j
Coquillette, Schiltz, and Schlueter conferredl by telephone onMay 4 and made a number of
changes in the financial disclosure amiendmients that had been approved by the Appellate,- Civil,
and Criminal Rules Committees, in order to achieve as much substantive and stylistic , ,
consistency as possible. The proposed amendment to, Rule 26.1 reproduced below reflects
several stylistic changes made as a result of the reporters' confer ee I have approved those
changes onbehalf o the Appellate Rules oiftee. .

My, understanding is that'the th$-e' ses o'f financial disclosure am enidments differ
substantively in onfy two rspects (pu g asi fferences that are necessary because of the
differencesbetween trial cuts ,and appellate courts or between civil cases and criminal cases):

First, the civil rules provision, unlike the appellate rules provision'and the criminal rules
provision, explicitly requires the clerk to give financial disclosure information to the judge. The
Appellate Rules Committee (and, I'm told, the Criminall Rules Committee) chose not to, adopt r
such a pro"vision. 'The rules of practice and procedure, assume that everythin filed with ia clerk is
provided'to, a judge; the Appellate Rules Committee is afraid of the negative implication that
might ariseif the rules start specifying that c'ertain information must be given to a judge while
remaining silet about other information. That said, such a reqremen may be more dfensible
in 'the civil (and crinr`al) rules than in the appellate rules, as in the district courts it is common
for cases htoqbe pendingt'lon'ger' with more interim judicial actions before final resolution., V'

Secofnd, the criminal'rules provision requires "[ahy... party" to a criminal proceding to
identify '"any organizationp1 victims of the c'riminal activit,." The appellate rles provision does
not incluidel such a requirement: Putting aside the FifthAmendment and other probl ems isised by
the specific p roposal approved by the- Criminal Rules Committee, the Appellate Rules
Committeeibelieves that any expansion of disclosure obligations beyond what: isipresently
required by Rule26l.l should b'e'lef to the Judcial Cnference, using"the authority given1to it
under the amended rules. In our view, the Standing Committee should focus on extending Rule
26.1 to the ,other rules of practice and procedure and provding a.process for future expansion of
disclosure, obligations.l To ry to undertake such anAexpa~nsion now - especially, such a
controversial expansion - might imperil the other goals.

Rule 26.1' eorprate Disclosure Statenient ,

2 (a) Who Must File.

3 ) Nongovernmental corporate party. Any nongovernmental corporate party to a

4 proceeding in a court of appeals must file a statement that:
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1 (a) identifyies all-its y parent corporations and listing any publicly held

2 bcompny corporation that owns 10% or more of theparly's its stock or

3 states that there is no such corporation. and

4 X discloses any additional information that may be required by the Judicial

5 Conference of the United States.

6 ( Other party. -wAny other party to a proceeding in a court of appeals must file a

7 statement that discloses'any information that may be required by the Judicial

8 Conference of the United States. ,

9 (b) Time for Filing: Supplemental Filing. Aparty muost filelthe RuleL26.1(a) statement

10 with the principal brief or upon filing a motion,, response, petition, or answer in the court, of

11 appeals, whichever occurs first, unless a, local rule requires earlier filing. Even if the statement

12 has already been filed, the party's principal brief must include the statement before the table of

13 contents. A party must supplement its statement whenever the information that must be

14 disclosed under Rule 26.1(a) changes.

15 (c) Number of Copies. If the Rule 26.1(a) statement is filed before the principal brief, or

16 if a supplemental statement is filed, the party must file an original and 3 copies unless the court'

17 requires a different number by local rule or by order in a particular case.

18 Committee Note
19
20 Subdivision (a)., Rule 26.1(a) presently requires nongovernmental corporate parties to
21 file a "corporate disclosure statement." In'that statement, a nongovernmental corporate party is
22 required to identify all of its parent corporations and all publicly held corporations that own 10%

L 23 or more of its stock. The corporate disclosure statement is intended to assist judges in

24 determining whether they must recuse themselves by reason of "a financial interest in the subject
25 matter in controversy." Code of Judicial Conduct, Canon 3C(l)(c) (1972).
26

L
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1 Rule 26.1,(a) has been amended to require that nongovernmental corporate parties who
2 currently do not have to file a corporate, disclosure statement - that is, nongovernmental
3 corporate parties'who do not haveiany parent corporations and at least 10% of whose stock is not U
4 owned by any publicly held corporation - inform the court of that fact. At present, when a
5 corporate disclosure statement is not filed, courts,,do not know whether it has not been filed
6 because there was nothing to report or because of ignorance of Rule 26.1(a).

7

8 Rule 26.1(a) does not require the disclosure of all information that could conceivably be
9 relevant to a judge who is trying to decide wheth&ihere orshe has 'a "financial interest" in a case. hi

10 Experience with divergent disclosure practices and improving technology may provide the
11 foundation for,,more,,comprehensive disclosure requirements.,l The J udicial Conference,
12 supported by the committees that work regularly with th Code of Judicial Conduct and by the
13 Administraive Office of the jUnited States Courts, is inirthe best position, to develop any
14 additional requirements and to adjust those requirements as technological and other 7
15 developments warrant. Thus, Rule 26.1(a) has been amended to authorize the Judicial
16 Conference to promulgate more detailed financial, disclosure requirements -requirements that
17 might apply beyond nongovernmental corpporate, parties.
18
19 As has been true in the past, Rule 26.1(a) does not forbid the promulgation of local rules
20 that require disclosures in addition to those required by Rule 26.1(a) itself However, along with
21 the authority provided to the Judicial Conference to require additional disclosures is the authority
22 to preempt any local rulemaking on the topic of financial disclosure.
23
24 Subdivision (b). Rule 26.1(b) has been amended to require parties to file supplemental
25 disclosure statements whenever theretis a change in the information that Rule 26.1(a) requires the
26 parties to disclose. For example, if a publicly held corporation acquires 10% or more of a party's A
27 stock after the party has filed its disclosure statement, the party should file a supplemental
28 statement identifying that publicly held corporation.

29
30 Subdivision (c). Ru-le 26.1(c) has been amended to provide that aparty who is required
31 to file a supplemental disclosure statement must file an original and 3 copies, unless a local rule
32 or an order entered in a particular case provides otherwise._

Li
III. Information Items

I have only one item of information to share with you: Prof. Schiltz will be leaving Notre £
Dame Law School this summer to accept an appointment as Associate Dean and Professor of
Law at the law school that the University of St.' Thomas 'is opening in Minneapolis (Prof. r
Schiltz's hometown). 'Prof. Schiltz will be instrumental in hiring faculty and staff, raising funds,
designing the building, putting together the curriculum, and otherwise shaping this new Catholic
law school, which will open its doors in August 2001. I am pleased to inform you that Prof.
Schiltz willtalso be continuing to serve as Reporter to the Appellate Rules Conmmittee.
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Minutes of Spring 2000 Meeting of
Advisory Committee on Appellate Rules

r ~~~~~~~~~~~April 13, 2000
L>. Washington, D.C.

L I. Introductions

Judge Will Garwood called the meeting of the Advisory Committee on Appellate Rules
to order on Thursday, April 13, 2000, at 8:35 a.m. at the Thurgood Marshall Federal Judiciary
Building in Washington, D.C. The following Advisory Committee members were present:
Judge Diana Gribbon Motz, Judge Stanwood R. Duval, Jr., Prof Carol Ann Mooney, Mr. W.

L- Thomas McGough, Jr., and Mr. Sanford Svetcov. Mr. Douglas Letter, Appellate Litigation
Counsel, Civil Division, U.S. Department of Justice, was present representing the Solicitor
General. Also present were Judge Phyllis A. Kravitch, the liaison from the Standing Committee;
Prof. Daniel R. Coquillette, the Reporter to the Standing Committee; Mr. Charles R. "Fritz"
Fulbruge III, the liaison from the appellate clerks; Mr. John K. Rabiej and Mr. Mark D. Shapiro
from the Administrative Office ("A.O."); Ms. Marie C. Leary from the Federal Judicial Center;
and Mr. Joseph F. Spaniol, Jr., consultant to the Standing Committee. (Judge Samuel A. Alito,
Jr., member of the Advisory Committee, and Prof. Edward H. Cooper, the Reporter to the Civil

l, Rules Committee, joined the meeting later in the day.)

X II. Approval of Minutes of October 1999 Meeting

C The minutes of the October 1999 meeting were approved.

III. Report on January 2000 Meeting of Standing Committee
L.

Judge Garwood asked the Reporter to describe the Standing Committee's most recent
meeting. The Reporter said that the package of amendments approved by this Advisory

L Committee at its October 1999 meeting had been approved for publication by the Standing
Committee, with the' sole exception of the proposed amendment to Rule 4(a)(7). The Reporter
indicated that he would describe the Standing Committee's concerns about the amendment to

L Rule 4(a)(7) when the Advisory Committee took up the rule later today. The Reporter said that
individual members of the Standing Committee made suggestions with respect to a couple of the
other amendments, -and that the Reporter would communicate those suggestions to the Advisory
Committee next spring, when the Reporter summarized the public comments received on those
amendments. Finally, the Reporter informed the Advisory Committee that the Standing
Committee was continuing to press all of the advisory committees to draft new rules on the

L topics of electronic service and financial disclosure.
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Judge Garwood then recognized Mr. Rabiej. Mr. Rabiej reported that the Supreme Court
approved the amendments to the civil rules, criminal rules, and evidence rules that the Standing
Committee and Judicial Conference had approved last year. Mr. Rabiej also described efforts
being undertaken by the Judicial Conference and the A.O. to encourage federal courts to post
local rules on their websites.' According to Mr. Rabiej, the American Bar Association recently
approved a resolution urging that all localyrules 'be posted on the Internet. A member moved that
this Committee express its support of such efforts. The motion was seconded. The motion
carried (unanimously).

IV. Action Items v
A. Item No. 98-02 (FRAP 4- clarify application of FRAP 4(a)(7) to orders

granting or denying post-judgment relief/apply one way waiver doctrine to p
requirement of compliance with FRCP 58) '7

Judge Garwood asked that discussion of this item be postponed until after the arrival of p
Prof. Cooper. ,

B. Item No. 97-33 (FRAP 3(c) or 12(b) - require filing of statement identifying
all parties and counsel)

The Reporter introduced the following proposed amendments and Committee Notes:

Rule 3. Appeal as of Right -How Taken -

(d) Serving the Notice of Appeal. v
(I) The district clerk must serve notice of the filing of a notice of appeal by mailing a

copy to each party's counsel of record-excluding the appellant's-or, if a V
party is proceeding pro se, to the party's last known address. -When a defendant in r
a criminal case appeals, the clerk must also serve a copy of the notice of appeal on

the defendant,> either by personal service or by mail addressed to the defendant. L
The clerk must promptly send a copy of the notice of appeal. of the representation

st'ate ment filed under Rule 12(b0..1 andof the-docket entries and any later docket
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entries - to the clerk of the court of appeals named in the notice. The district clerk must

r note, on each copy, the date when the notice of appeal was filed.

Committee Note

Subdivision (d)(1). Rule 12(b) has been amended to require that an attorney file a
representation statement with a notice of appeal. Because representation statements will now be
filed with the district clerk instead of with the circuit clerk, subdivision (d)(l) has been amended
to direct the district clerk to send a copy of the representation statement to the circuit clerk at the
same time that the district clerk sends copiesof the notice ofappeal and docket entries.

I Rule 12. Docketing the Appeal; Filing a Representation Statement; Filing the Record

(b) Filing a Representation Statement. Utfess tle court f apears designates anodth

tim__, _thi atrn-ey who filed the notic_ of appial itst, within 10 days _fter filing theA

notice, file a statea1irent with the circu i t clerk irifiirg tiit patiis tha4t thle att nii i y

rerpeit s un ape~.ai-An-attorney who files a notice of apeal must file a reresentation
LI

statement with the district clerk at the same time. In the representation statement, the

attorney must identify:

(1) the parties that the attorney represents on appeal:

L Q the parties that are likely to participate in the appeal as appellees: and

(2) by name and last known address, the attorneys who are likely to represent each of

the likely apnellees.

Committee Note

Subdivision (b). Subdivision (b) has been amended so that representation statements
will be more helpful to circuit clerks in the docketing of newly filed appeals.

r The representation statements currently required by subdivision (b) have two
l o shortcomings. First, the representation statements contain too little information. An attorney
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filing a representation statement is required to identify only the parties that the attorney
represents on appeal; the attorney is not required to identify any other party or the attorneys for
any other party. Second, the representation statements are filed too late. Under Rule 12(a), l

circuit clerks are required to docket cases "[u]ppn receiving the copy of the notice of appeal and
the docket entries from the district clerk under Rule 3(d)." Typically, circuit clerks receive p
copies of notices of appeals and docket entries within a couple of days after the notices of
appeals are filed. tThus, the circuit clerks usually must docket cases before th eyreceive
representation statements,

. Subdivisiion(b) has been amended to require that the representation statement be filed
with the notice of appeal. il(The representation staterent, like the notice of appeal, must be filed
with the district clerk.) This provision has been placed in Rule 12- and not in Rule 3- to
make it clear that the representation statement is not part of the notice of appeal. The cases
describing certainprovisions of Rules 3 and 4 as "4rmandatory and jurisdictional" -see, e.g.,
T11oTorres v. Oaklandi[Scavenger Co., 487 U.S. 312, 315 (1988); Browder v. Direcor, Department
,of Correctionqo~flnois 4434 U.S. 257, 264 (1978) - do not apply to representation statements.

it 1 1 , +L i$ ,' 1' J ," j ~ , E, M ,.,I l 1 'i, l i' 'i 1 - . ,

Subdivision (b) requires the attorney who files the representation statement to identify the
"likely" appellees and the attorneys who are "likely" to represent them. This may involve some r
guesswork on the part of the filing attorney, as in some cases it may not be clear who will
participate in the appeal-or who will represent those parties - until the briefs are filed.
Nevertheless, such guesswork is unavoidable at the time the appeal is docketed, and the attorney
filing the notice of appeal is in a better position to do that guesswork than the circuit clerk.

The appellate clerks have two complaints about Rule 12(b), which requires an attorney X

who files a notice of appeal to file a representation statement in which he identifies himself and
his client. First, the representation statement contains too little information; the attorney for the
appellant does not have to identify any other attorneys or any other, parties. Second, the
representation statement comes too late to help the clerks with docketing. The clerks generally
docket appeals within .a day or two after they are filed,, but the representation statemen~t does notC
have to be filed until several days later.

At the October 1999 meeting, the Committee discussed an amendment to Rule 3(c) that
had been proposed by the clerks and that would require a more complete representation statement
to be filed with the notice of appeal. After the Committee balked at putting any such requirement
in Rule 3(c) - because of the risk that the rules regarding representation statements would then
be deemed "mandatory and jurisdictional," like the other requirements of Rule 3(c) - the |

Reporter agreed to draft an amendment to Rule 12(b) that would accomplish the clerks' goals.
That amendment was now before the Committee.,

the Reporter to the appellate clerks and had received nothing but positive comments in response.

I ,4e S Li
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L Members of the Committee asked Mr. Fulbruge a number of questions about how appeals
are docketed. Mr. Fulbruge explained that the problems that had led the clerks to request this
amendment are caused to a substantial extent by the antiquated software used in the automatic
docketing system. That software requires clerks to identify all of the parties to the appeal - and
to classify each of them as either an appellant or appellee - at the time that the case is docketed.F Thus, guesswork at the time of docketing is unavoidable. Also, the software "makes it difficult to
change these designations, once they are entered. For that reason, it is important that the
guesswork that occurs at the time of docketing be as accurate as possible. Representation

L. statements that were filed earlier and that contained more'information would help the clerks cut
down on docketing errors, while not affecting the substantive rights of any party.

Members of the Committee raised several objections to the proposal. First, members
were skeptical that the guesswork that clerks would have to do under the proposal would be
much more accurate than the guesswork that clerks have to do now. Second, members were
concerned about problems that might arise from the new requirements. Appellees might start
filing motions to strike inaccurate representation statements or arguing that appellants were
foreclosed from making certain arguments on account of what was included in their
representation statements. Third, members pointed out that some courts already use'their local
rules to require parties to provide docketing information that is not required by FRAP; this
problem may best be left to such local rules. And finally, members'felt that by the time these

L amendments could takeeffect, the antiquated software that is creating the problem will likely
have been replaced.

L A member moved that Rule 12(b) not be changed to require that more information be
included in representation statements. The motion was seconded. The motion carried

V (unanimously).

A member moved that'Rule 12(b) be amended to require that representation statements be
L filed with notices of appeal. The motion died for lack of a second. As a result, no change to

Rule 12(b) was approved, and Item No. 97-33 will be removed from the Committee's study
agenda, without prejudice to the clerks returning to the Committee in a couple of years if

id promised improvements in docketing software do not materialize.

C. Item No. 99-03 (electronic service rules)

Judge Garwood welcomed Prof. Cooper to the meeting.

The Reporter introduced the following proposed amendments and Committee Notes:

L

L

L



Rule' 25. Filing and' Service

(b) Service of All"Papers Required. Unless a rule requires service by the clerk, a party

must, at or before the time of filin a paper, serve a copy on the other parties to the appeal

or review. §Service on a party represented'by counsel must be made on the party's '

counsel. If authorized by local rule, a party may use the court's transmission facilities to

make electronic service under Rule 25(c).

(c) Manner of Service. Service may be personal, by mail, or by third-party commercial

carrier for delivery within 3 calendar days. or. if consented to by the part served, by

electronic means.' WhIen reasonable considering such factors as the immediacy of the '

relief sought, distance, and cost, service on a party must be by a manner at least as

expeditious as the manner used to file the paper with the court. Personal service includes

delivery of the copy to a responsible person at the office of counsel. Service by mail or

by commercial'carrier is complete on mailing or delivery to the carrier. Service by v
electronic means is complete on transmission, unless the party making service is notified

that the paper was not received.

(d) Proof of Service.

(1) A paper presented for filing must contain either of the following:

(A) an acknowledgment of service by the person served; or

(B) proof of service consisting of a statement by the person who made service ;

certifying:

(i) the date and manner of service;

(ii) the names of the persons served; and
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(iii) their mailing or electronic mail addresses or the addresses of the

L places of delivery.

Committee Note

Rule 25(a)(2)(D) presently authorizes the courts of appeals to permit papers to befiled by
electronic means. Rule 25 has been amended in several respects to permit papers also to be
served electronically.

Subdivision (b). The courts of appeals are authorized under Rule 25(a)(2)(D) to permit
papers to be filed electronically. Technological advances -will soon make it possible for a court
to forward an electronically filed paper to all 'parties with the push of a button. 'When such court-
facilitated service becomes possible, courts may decide to permit parties to use the courts'
transmission facilities to serve electronically filed papers on other parties who have consented to

Or , such service. Court personnel would use the court's computer system to forward the papers, but
L. the papers would be considered served by the filing parties, just as papers that are carried from

one address to another by the United States Postal Service are considered served by the sending
parties. Subdivision (b) has been amended so that the courts of appeals may use local rules to
authorize such use of their transmission facilities, as well as to address the many questions that
court-facilitated electronic service is likely to raise.

L ' Subdivision (c). Subdivision (c) has been amended to permit service to be made
electronically. No party imay be served electronically, either by the clerk or by another party,
unless the party has consented to such service.

A court of appeals may not, by local rule; forbid the use of electronic service on a party
that has consented to its use.- At the same time, courts have considerable discretion to use local
rules to regulate electronic service. Difficult and presently unforeseeable questions are likely to
arise as electronic service becomes more common. Courts have the flexibility to use their local
rules to address -those questions. For example, courts may use local rules to set forth specific

Iprocedures that a party must follow before the party will be deemed to have consented to
electronic service.

Subdivision (c) has been further amended to provide that electronic service is complete
upon transmission. Transmission occurs when the sender performs the last act that he or she
must perform to transmit a paper electronically;'typically, it occurs when the sender hits the
"send" or "transmit" button on an electronic mail program. There is one exception to the ruleL that electronic service is complete upon transmission: If the sender is actually notified-by the
sender's e-mail program or otherwise - that the paper was not received, service is not complete,
and the sender must take additional steps to effect service. A paper has been "received" by the
party on which it has been served as long as the party has the ability to retrieve it. A party cannot
defeat service by choosing not to'access electronic mail on its server.
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Subdivision (d)(1)(B)(iii). Subdivision (d)(1)(B)(iii) has been amended to require that,
when a paper is served electronically, the proof of service of that paper must include the
electronic mail address to which the paper was transmitted. < .i

Rule 26. Computing and Extending Time LJ

(c) Additional Time after Service. When a party is required or permitted to act within a

prescribed period after a paper is served on that party, 3 calendar days are added to the

prescribed period unless the paper is delivered on the date of service stated in the proof of

service. A paper served electronically under Rule 25(c) is delivered on transmission.

Committee Note r

Subdivisioni (c). Rule 25(c) has been amended to provide that a paper that is served
electronically will be considered served on the date of transmission, unless the party making V
service is notified that the paper was not received. Subdivision (c) has been amended toprovide
that a paper that has been effectively served by electronic means will also be considered
delivered on the date of transmission. If a party is required or permitted to act within a L
prescribed period after a paper is served on that party, the prescribed period will begin running
on the date, of transmission,; hree days will not be added to the prescribed period, as typically
occurs when service is by mail or by third-party commercial carrier. I

Electronic service is treated like personal, service, and not like service by mail or
commercial carrier,, for two reasons. First, electronic service (unlike mail -or commercial carrier

) service) is virtually instantaneous, and -a party who has been served electronically (unlike a party
who has been served by mail or commercial carrier) has considerable control over when it will
learn of that service. Second, extending the "three day rule" to electronic service would,

i discourage-its -ise, as parties, would not want their adversaries to have three extra days-to respond,
to a paper that is likely to be received instantaneously. -

Rule 36. Entry of Judgment; Notice ;,,

(b) Notice. On the date when judgment is entered, the clerk must, mail to serve on all parties 1

a copy of the opinion or the judgment, if no opinion was written -and a notice of thd

date when the judgment was entered. C
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Committee-Note

L Subdivision (b). Subdivision (b) has been amended so that the clerk may use electronic
means to serve a copy of the opinion or judgment or to serve notice of the date when judgment

I was entered upon parties who have consented to such service.
L

L Rule 45. Clerk's Duties

(c) Notice of an Order or Judgment. Upon the entry of an order or judgment, the circuit

clerk must immediately serve by -azail a notice of entry on each party to the proceeding,

with a copy of any opinion, and must note the mailing service on the docket. Service on

a party represented by counsel must be made on counsel.

Committee Note

L eSubdivision (c). Subdivision (c) has been amended so that the clerk may use electronic
means to serve notice of entry of an order or judgment upon parties who have consented to such

f service.
L

The Reporter began by reminding the Committee of the'background of these proposed
rules. For several years, the rules of practice and procedure appellate, bankruptcy, civil, and
criminal - have permitted the electronic filing of papers. The Standing Committee wants the
advisory committees to take the next step and draft rules that would permit the electronic service
of papers.

In February 1999, the Subcommittee on Technology met and made some tentative
L decisions about how electronic service rules should be drafted. The participants in that meeting

agreed that the Civil Rules Committee would take the lead in drafting electronic service rules -
f* and that, after public comment'had been received on those rules, the other advisory committees

would follow suit.` The Civil Rules Committee approved electronic service rules in April 1999,
those rules were approved for publication by the Standing Committee 'in June 1999, and the rules
were published for commtent in August 1999. Earlier this week, the Civil Rules Committee met,

Xi reviewed the public comnnments, and approved slightly revised electronic service rules. The
Standing Committee is expected to give final approval to those rules in June. It is now the
responsibility of this Committee -, and the other 'advisory committees - to draft'electronic
service rules patterned afterthose approved by the Civil Rules Committee.

-9-
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The Reporter said that, in almost every respect, the proposed amendments that he had
drafted were identical in substance to the proposed amendments that had been approved earlier in
the week by the Civil Rules Committee. Specifically: V

* Like new FRCP 5(b)(2)(D)j, new Rule 25(c) permits electronic service only upon
parties who consent.

* As is true under new FRCP 5(b)(2)(I)), under new Rule 25(c) a court may not
promulgate local rules that forbid electronic service to be'used upon consenting
parties. Nevertheless, as is true under new FRCP 5(b)(2)(D), under new Rule
25(c) courts will have considerable discretion to use local rules to regulate C

electronic service.

S * Under the new civil rules, only "FRCP 5" service may be made electronically; r
'FRCP 4" service (the service of process that commences a lawsuit) must
continue to be made manually. Likewise, under the new appellate rules, the
notice of appeal will still have to be served personally or by mail (see Rule
3(d)(1)). Only service that occurs after the notice of appeal has been served may
be made electronically.

* Like new FRCP 5(b)(2)(D), new Rule 25(c) provides that electronic service is
complete upon "transmission."

* Like new FRCP 5(b)(3), new Rule 25(c) explicitly provides in the text of the rule V
that if a party attempting to serve a paper electronically is notified that the
transmission did not go through, service has not been effected. Nothing is said,
either in new FRCP 5(b) or in new Rule 25(c), about "bounced" service in other
contexts (e.g., the return of mailed service as undeliverable).

* Like new FRCP 25(b)(2)(D), new Rule 25(b) makes it possible for a court, by
local rule, to -authorize the clerk to serve papers that have been electronically filed
with the court. F

* Like new FRCP 77(d), which permits the district court clerk to serve notice of the
entry of an order or judgment electronically upon parties who have consented to
electronic service, new Rules 36(b) and 45(c) permit the circuit court clerk to use
electronic means to serve opinions, judgments, and notices of the entry of orders v
and judgments upon parties who have consented to such service.,

The Reporter saidthat 'there was only one substantive difference between the rules that he
had drafted and the rules that the Civil Rules Committee had approved earlier in the week. 'The
Civil Rules Committee decided that the "three day rule" of FRCP 6(e) should apply to electronic
service, whereas, consistent with this Committee's prior deliberations, new Rule 26(c) provides
that its three day rule does not extend to electronic service. L
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The Reporter'said that, to assist this Committee in deciding whether it wanted to make
the appellate rules consistent in this respect with the civil rules, the Reporter had drafted the
following alternative amendments to Rule 26(c):

Rule 26. Computing and Extending Time'

Alternative One:

L (c) Additional Time after Service. When a party is required or permitted to act within a

7 prescribed period after a paper is served on that party, 3 calendar days are added to the

prescribed period unless the paper is not'served electronically and is delivered on the date

of service stated in the proof of service.

Alternative Two:

r (c) Additional Time after Service. When a party is required or permitted to act within a

prescribed period after a paper is served on that party, 3 calendar days are added to the

L. prescribed period unless the paper is delivered on the date of service stated in the proof of

7 service. For purposes of this Rule 26(c). a paper that is served electronically is not

treated as delivered on the date of service stated in the proof of service.

L Committee Note to Either Alternative:

7.. Committee Note

C Subdivision (c). Rule 26(c) has been amended to provide that when a paper is served on
a party by electronic means, and that party is required or permitted to respond to that paper
within a prescribed period, 3 calendar days are added to the prescribed period. Electronic service
is usually instantaneous, but sometimes it is not, -because of technical problems.- Also, if a paper

L is electronically transmitted to a party on a Friday evening, the party may not realize that he or
she has been served until two or three days later. Finally, extending the "three day rule" to

r electronic service will encourage parties to consent to such service under Rule 25(c).

Prof. Cooper explained why the Civil Rules Committee had decided to apply the three
day rule to electronic service, after initially deciding not to. First, the Bankruptcy Rules

L Committee strongly favored extending the three day rule to electronic service, and it is important
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to maintain consistency between the civil rules and the bankruptcy rules. Second, the vast
majority of those whoW commented on the proposed electronic service rules favored extending the
three day rule to electronic service. Third, if the three day rule applies to electronic service, C

parties are more likely, at the outset of a case, to consent to the use of electronic service. Fourth,
electronic transmissions are not always immediate; Prof- Cooper recently received an electronic
transmission over two days after it had been sent. And fifth, the attachments to electronic
messages often arrive in a garbled form, and it can take a day or two to "ungarble" them.

A member said that he thought the appellate rules and civil rules should be consistent on,
application of the three day rule to electronic service. He said that he had been persuaded that
extending the three day rule to electronic service made sense. Other members concurred.

Mr. Fulbruge also concurred; he views consistency between the appellate and civil rules
as important. Mr. Fulbruge went on to object to the statement in the Committee Note to Rule r
25(b) that "[tfechnological advances will soon make it possible for a court to forward an L
electronically filed paper to all parties with the push of a button." Mr. Fulbru'ge said that he was
concerned that this statement would create unreasonable expectations, as such software does not,'
now exist and may not exist for some time. The Reporter said that the statement cited by Mr.
Fulbruge was meant to be metaphorical; the point is simply that some day it may be easy for
clerks to serve electronically filed papers. Moreover, no such service would be permitted - or

expected - until a court's local rules authorized it. Mr. Fulbruge said that he appreciated the
explanation, but would nevertheless be grateful if this'statement in the Committee Note were

I softened.
. ,L

A member pointed out that the draft electronic services rules seem to reflect an
assumption that electronic service would generally be made party-to-party. However, under pilot
projects now operating in a few federal courts, a party is required to file a paper electronically
with the court and then to notify the other parties that they can retrieve the paper from the court.
Parties do not actually transmit papers to each other. Committee members pointed out that
nothing in the electronic service rules would prohibit local rules from authorizing such service. J

A member moved that the electronic service rules be approved. The motion was
seconded. U

The Committee continued to discuss the draft rules, focusing in particular on the problem V
'of the bounced transmission -that is, the situation in which a party attempts to serve a paper

electronically and then learns, from the party's e-mail program or otherwise, that the
transmission did not go through. Members were sympathetic to the notion that, if a party learns
that electronic service failed, the party should try to serve the paper again. At the same time,
members were concerned about abuse. What would happen if a party, the day before a motion
was to be argued, informed its adversary that it had never received the electronically served
motion?

Prof. Cooper described the Civil Rules Committees' deliberations on this issue. The
electronic service rules that the 'Civil Rules Committee published attempted to 'address the
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bounced transmission problem by inserting the following sentence in a Committee Note: "As
with other modes of service, however, actual notice that the transmission was not received
defeats the presumption that arises from the provision that service is complete upon transmission.
The sender must take additional steps to effect service." But this statement turned out to be
inaccurate. Additional research discovered that mail service has been held to be effective upon
mailing, even when the paper was not delivered, and even when the sender was notified of the
nondelivery by the Postal Service.

L In preparation for the Civil Rules Committee's meeting earlier this week, Prof. Cooper
drafted a revised rule, which provided that any kind of service is not effective when the party
attempting service learns that the service was unsuccessful The revised rule would have
provided, inter alialthat when a party tried to serve a paper by mail, and the paper was returned
by the Postal Service, the party would have to try to serve the paper again.

The ,Civil Rules Conmittee balked at the revised rule. Members were quite reluctant to
tamper with the "mailbox rule.", Millions of papers have been served by mail since enactment of

F the FRCP in 1938; the fact that only a handful of published cases address the failure of a serving
L party to re-serve a paper returned as undeliverable is compelling evidence that the system works

well. Attorneys who learn that mail; service was not successful will almost always try to serve
again, both put of courtesy Wand out of a desire to protect their clients' interests.

L
The Civil Rules Committee concluded that electronic service is different, and thus that

the rules should explicitly provide that failed electronic service is not effective, even though the
rules will say nothing 'about failed personal or mail service. Because failed electronic
transmissions are so common, attorneys who are contemplating whether to'consent to electronic
service will be concerned about the issue. Those attorneys will be'more likely to consent to

L electronic service if they can be reassured that a failed transmission will not qualify as service.

L Members of the iAplpellate Rules Committee agreed that neither this Committee nor the
Civil Rules Committee should tinker with the rules on personal or mail service. However, on the
issue of electronic service, the members struggled with how the rules can both (1) require a party
whose e-mail progtra inforns her that a service did not go through to try again, yet (2) not leave
the system open to abuse. As written, the rule would permit one party to call another party on
the morning of a hearing, claim that an electronic-transmission was never received, and get the

L. hearing postponed.

One member suggested that this problem might be addressed by providing in Rule 25(c)
that "[s]ervice by electronic means is complete on transmission, unless the party making service
is notified within 3 calendar days after transmission that the paper was not received by the party

C served." The members discussed this suggestion and agreed that it provided an effective, if
L somewhat rough, way, of distinguishing between the situtation in which a party's own e-mail

program promptly notifies her that a transmission did not go through and the situation in which a
party is not notified of a problem with the'transmission until her opponent claims on the day of a

L hearing that the paper was never received. The member who'had moved adoption-ofthe

1
L -13-



electronic service rules agreed to accept these proposed changes to Rule 25(c) as a friendly
amendment to his motion.

A member suggested that Rule 25(c) also be amended to require that consent to electronic
service be in writing, and that this requirement be mentioned in the CommitteeNote. Prof.
Cooper pointed out that -the, civil rules provisions on electronic service require consent toa be in i

writing. The Committee quickly reached a consensus that this suggestionwas a good one, and it
was accepted as a second friendly amendment to the motion to adopt the electronic service rules.

One member asked whether service "by electronic means" included serrvice by fax. The
Reporter replied that ,it did. The member asked that a few ,words .be 4dded ito the Committee ,,
Note to clarify this, issue. No member of the Committee'ojectedto this request.,

One member returned to the failed transmission issue and argued that, instead of
providing that service is not effective if the serving party learns that the paper was not
"received," the rule should instead provide that service is not effective if the serving party learns
that the paper was not "delivered.' Other members disagreed.

Before voting on the m otion to approve the electronic service rules, the maker of the
motion clarified that he intended to move adoptionpof the ,rules as drafted by the Reporter, with
two exceptions. First, the friendly amendments that he had accepted to his motion should be
incorporated. And second, draft Rule 26(c) should be replaced by ",Alternative Two" of the draft
circulated by the Reporter this morning. C

The motion carried (unanimously).

The Reporter reviewed for the Committee the changes to the electronic service rules that U
had been suggested by the Subcommittee on Style. By consensus, the Committee agreed that the
changes should be adopted, with the exception of the suggested changes to Rule 36(b).'

A. Item No. 98-02 (FRAP 4- clarify application of FRAP 4(a)(7) to orders Fi
granting or denying post-judgment reliefapply one way waiver doctrine to
requirement of compliance with FRCP 58)

The Committee returned to this item, having earlier deferred consideration until after the
arrival of Prof. Cooper. -

The Reporter introduced the following. proposed amendment and Committee Note:

Rule 4. Appeal as of Right' When'Taken

(a) Appeal in a Civil Case. f

(7) Entry Defined.
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(A) A judgment or order is entered for purposes of this Rule 4(a) when it is

entered m pii~nce-with for purposes of Rules 58(k) and79(a) of the

Federal Rules of Civil Procedure.

(B) The failure to enter a judgment or order on a separate document when

required by Rule 58(a)(1) of the Federal Rules of Civil Procedure does not

invalidate an apWeal from that judgment or order.

Committee Note

Subdivision (a)(7). Several circuit splits have arisen out of uncertainties about how Rule
4(a)(7)'s definition of when a judgment or order is "entered" interacts with the requirement in
Fed. R. Civ. P. 58 that, to be "effective," ajudgment must be set forth on a separate document.
Rule 4(a)(7) and Fed. R. Civ. P. 58 have been amended to resolve those splits.

1. The first circuit split addressed by the amendments to Rule 4(a)(7) and Fed. R. Civ. P.
58 concerns the extent to which orders that dispose of post-judgment motions must be entered on
separate documents. Under Rule 4(a)(4)(A), the filing of certain post-judgment motions tolls the
time to appeal the underlying judgment until the "entry" of the order disposing of the last such
remaining motion. Courts have disagreed about whether such an order must be set forth on a
separate document before it is treated as "entered." This disagreement reflects a broader dispute
among courts about whether Rule 4(a)(7) independently imposes a separate document
requirement (a requirement that is distinct from the separate document requirement that is
imposed by the Federal Rules of Civil Procedure ("FRCP")) or whether Rule 4(a)(7) instead
incorporates the separate document requirement as it exists in the FRCP. Further complicating
the matter, courts in the former "camp" disagree among themselves about the scope of the
separate document requirement that they interpret Rule 4(a)(7) as imposing, and courts in the
latter "camp" disagree among themselves about the scope of the separate document requirement
imposed by the FRCP.

Rule 4(a)(7) has been amended to make clear that it simply incorporates the separate
document requirement as it exists in Fed. R. Civ. P. 58. Under amended Rule 4(a)(7), a
judgment or order is entered for purposes of Rule 4(a) when that judgment or order is entered for
purposes of Fed. R. Civ. P. 58(b). Thus, if ajudgment or order is not entered for purposes of
Fed. R. Civ. P. 58(b) until it is set forth on a separate document, that judgment or order is also
not entered for purposes of Rule 4(a) until it is so set forth. Similarly, if a judgment or order is
entered for purposes of Fed. R. Civ. P. 58(b) even though not set forth on a separate document,
that judgment or order is also entered for purposes of Rule 4(a).

In conjunction with the amendment to Rule 4(a)(7), Fed. R. Civ. P. 58 has been amended
to provide that orders disposing of the post-judgment motions that can toll the time to appeal
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under Rule 4(a)(4)(A) do not have to be entered on separate documents. See Fed. R. Civ. P.
58(a)(1). Rather, such orders are entered for purposes of Fed. R.' Civ. P. 58- and therefore for
purposes of Rule 4(a) - when they are entered in the civil docket pursuant to Fed. R. Civ. P.
79(a). See Fed. R. Civ. P. 5 8(b).

2. The second circuit split addressed by the amendments to Rule 4(a)(7) and Fed. R. Civ.
P. 58 concerns the following question: When a judgment or order is required to be entered on a
separate document under Fed. R Civ. P. 58 but is not, does the time to appeal the judgment or r
order ever begin to run?, According to every circuit except the First Circuit, the answer is "no.") 2

The First Circuit alone holds that parties will be deemed to, have waived their right to have a
judgment or order entered on ,aseparate documentethree,,nonths iter'the judgment or order is
entered in the civil docket. See Fiore v. Washington County Community Mental Health COr., 960 TV
F.2d 229, 236 (1st Cir. 1992) (en banc). BOther circuits have rejected this cap as contrary to the
relevant rules. See, e.g., United States v. Haynes, 158 F.3d 1327, 1331 (§D.,C. Cir. 1998);
Hammack v. Baroid Corp., 142 F.3d 266, 269-70 (5th Cir. 1998); Rubin v. Schottenstein, Zox &
Dunn, 110 F.3d 1247, 1253 n.4 (6th Cir., 199 7),1lvacated on other grounds 143 F.3d 263 (6th Cir.
1998) (en bane). However, no court has questioded the wisdomof imp oSni such a cap as a
matter of policy.

Fed. R. Civ. P. 58 has been amended to impose such a cap. Under amended Fed. R. Civ.
P. 58(b) - andtherefore under amendedRule 4(a)(7) -a judgment or order is treated as
entered when it is entered in the civil docket pursuantto Fed. R. Civ. P. 79(a). There is one
exception: When Fed. R. Civ. P. 58(a)(1) requires the judgment or order ,to be set forth on, a,
separate document, that judgment or order is not entered until it is so set forth or until the
expiration of 60 days after its entry in the civil docket, whichever occurs first. This cap will
ensure that parties will not be given forever to appeal a judgment or order that should have been V
set forth on a separate document but was not.

3. The third circuit split this split addressed only by the amendment to Rule 4(a)(7)
concerns whether the appellant may waive the separate document requirement over the objection
of the appellee. In Bankers Trust Co., v. Mallis, 435 U.S. 381, 387 (1978) (per curiam), the
Supreme Court held that the "parties'to an appeal, may waive the separate-judgment requirement
of Rule 58." Specifically, the Supreme Court held that when a district court enters an order and
"clearly evidence[s] its intent that the ... order .. . represent[s] the final decision in the case," thy
order is a "final decision" for purposes of 28 U.S.C. § 1291, even, if the order has not been
entered on a separate document for purposes of Fed. R. Civ. P. 58. Id. Thus, the parties can r
choose to appeal without waiting for the order to be entered on, a separate document.

Courts have disagreed, about whether the consent of-all partiesis necessary to waive the 7'
separate document -requirement. Some circuits permit appellees to object to attempted Mallis LJ
waivers and to force- appellants to return to the trial court, request entry of judgment on a separate
document, and appeal a second time. Sebe, e.g., Selletti v. Carey, 173 F.3d 104, 1l09-10 (2d Cir.
1999); Williams v. Borg, 139 F.3d 737, 739-40 (9th Cir. 1998); Silver Star Enters., Inc. v. M/V LJ,
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Saramacca, 19 F.3d 1008, 1013 (5th Cir. 1994). Other courts disagree and permit Mallis ,
waivers even if the appellee objects. See, e.g., Haynes, 158 F.3d at 1331; Miller v. Artistic
Cleaners, 153 F.3d 781, 783-84 (7th Cir. 1998);4Alvord-Polk, Inc. v. F. Schumacher & Co., 37
F.3d 996, 1006 n.8 (3d Cir. 1994).

New Rule 4(a)(7)(B) is intended both to codify the Supreme Court's holding in Mallis
and to make clearlthat the decision whether to waive entry of a judgment or order on a separate
document is the appellant's alone., It is, after all, the appellant who needs a clear signal as to
when the time to file a notice of appeal has begun to run. If the appellant chooses to bring an
appeal without awaiting entry of the judgment ,or order on a separate document, then there is no
reason why the appellee should be able to object. All that would result from honoring the
appellee's objection would be delay.

[It should be noted that the time frame within which an appellant must decide whether to
waive the separate document requirement has been dramatically shortened by amended Fed. R.r Civ. P. 58. Under former Fed. R. Civ. P. 58, the time to bring post-judgment motions~or to,

L appeal a judgment did not begin to run if the judgment was not entered on a separate document.
Thus, the appellant could, in theory, waive the separatedocument requirement and appeal many
years after the judgment was entered in the civil docket. Under amended Fed. R. Civ. P. 58, a
judgment that is supposed to be set forth on a separate document but is not will nevertheless be
considered entered - and the time to bring post-judgment motions and to appeal will
nevertheless, begin to run-60 days after the judgment is ,entered in the civil docket. Thus, the

L separate document requirement is essentially waived by operation of Fed. R. Civ, P. 58 on the
60th day after entry of the judgment in the civil docket.]

4. The final circuit split addressed by the amendment to Rule 4(a)(7) concerns the
question whether an appellant who chooses to waive the separate document requirement mustV appeal within 30 days (60 days if the government is a party) from the entry in the civil docket of
the judgment or order that should have been entered onla separate document but was not. In
Townsend v. Lucas, 745 F.2d 933 (5th Cir. 1984), the district court-dismissed a 28 U.S.C. § 2254
action on May 6, 1983, but failed to enter the judgment on 'a separate documennt. The plaintiff
appealed on January 10, 1984. The Fifth Circuit disnissed the appeal reasoning that, if the
plaintiff waived the separate document requirement, then his appeal would be from the May 6K order, and if his appeal was from the May 6 order, then it was untimely under Rule 4(a)(1). The
Fifth Circuit stressed'that' the plaintiff could return to the district couit, move for entry of
judgment on a separate document," and appeal from thatijudgment within 30 days. Id. at 934.'
Several other cases have embraced the Townsend approach See, e.g., Armstrongv. Ahitow, 36
F.3d 574, 575 (7th Cir. 1994) (per'curiam); Hughes v. Halifax County Sch. Bd., 823 F.2d 832,
835-36 (4th Cir. 1987); Harris v. McCarthy, 790 F.2d 753, 756 n.l (9th Cir. 1986).

Those cases are inthe distinct minority. There are numerousicases in which courts have
heard appeals that were not filed within`30 days,(60 days if the government was a party) from the
judgment or order that shouldhave been entered on' a separate document but was not. See, e.g.,
,Haynes, 158 F.3d at 1330-31; Pack, 130 F.3d at 1073; Clough v. Rush, 959 F.2d 182, 186 (10th
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Cir. 1992); McCalden v. California LibraryAss 'n, 955 F.2d 1214, 1218-19(9th Cir. 1990). In
the view of these courts, the remand in Townsend was "precisely the purposeless spinning of
wheels abjured by the Court in the [Mallis] case." 5B CHARLES ALAN WRIGHT ET AL., FEDERAL F1
PRACTICE AND PROCEDURE § 3915, at 259 n.8 (3d ed. 1992).

The Committee agrees with the majority of courts that have rejected the Townsend L
approach. In drafting new Rule, 4(a)(7)(B), the Committee has been careful to avoid phrases such
as "otherwise timely appeal" that might imply an endorsement of Townsend.

The Reporter said that at the'Standing Committee's January2000 meeting there was a
great deal of discussion about the amendment to Rule 4(a)(7) that'this Committee approved at its
October 1999 meeting. The Standing Committee concluded that thbe problems that the
amendment attempted to solve could be addressed more effectively if the Appellate Rules
Committee and the CiviL Rules Committee worked togetherto proposecomplementary
amendments to their respective sets of rules. The Standing Committee directed Judge Garwood
and the Reporter to work with Judge Paul Niemeyer (the Chair of the Civil Rules Committee)
and Prof. Cooper to draft amendmnents for presentation to their respective committees in April.
The two chairs and two reporters ,have done so.

The Reporter reminded the Committee that the amendment to Rule 4(aX(7) was intended
to address four;issues: (1) the-widespread, confusion over the extent to which orders that dispose,'
of post-judgment motions must be entered on separate documents; (2) the "time bomb" problemn
-that is, the, fact that every circuit except the First holds that when, a judgment is required- to be L
set forth on a separate document but is not, the time to appeal the -judgment never begins to run;,,
(3) the circuit split over whether the consent of all parties is necessary to waive the separate
document requirement; and (4) the Townsend problem. l

The Reporter said that the first and secondissues had been addressed in proposed new
Rule 4(a)(7)(A),, while the 'third an4d four issues had been addressed in proposed new Rule da
4(a)(7)(B). The Stading ,Committee raised no objection to proposed Rule 4(a)(7)(B). Thus, the
draft Rule 4(a)(7)(B) being presented to the Committee today is id ntical to the draft Rule |
4(a)(7)(B) approved bythe, Committee in October 1999 and considered by the Standing , '
Committee in January2000,,except that the Committee Note has been shortened.

The Standing Committee's concerns were directed solely at draft Rule 4(a)(7)(A). The
Standing,,Committee was supportive of the goals of draft Rule4,, 4 a)7)(A), but concerned about I
the means chosen to achieve those goals.

1. As to the time bomb problem; This Committee had proposed to amend Rule 4(a)(7) to
impose a cap on the time that a party could wait to appeal ajudgment that should have been set C

forth on a separate document but was not. Specifically, the amendment provided that such a I

judgment would be treated as entered for purposes of Rule 4(a)(7) notwithstanding anythinglI
to the contrary in the FRCP-150 days after the judgment was enteredmin the civil docket. Onl
the 150th day, the time'to appeal the judgment would begin to runeve"if the judgment was one
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that had to be set forth on a separate document under FRCP 58, and even if the judgment had not
been so set forth.

The Standing Committee's main concern about this proposal was that it would decouple
the running of the time to bring post-judgment motions from the runningof the time to bring
appeals. At present, both the time to bring post-judgment motions under the FRCP and the time
to bring appeals under FRAP begin to run at the same time -when judgment is set forth on a
separate document. But under the proposed amendment to Rule 4(a(7), if ajudgment was
supposed to be set forth on a separate document but was not, the time to, bring post-judgment
motions would never begin to run under the FRCP, while the time to appeal would begin to run

r" on the 150th day under FRAP.'e,,,

The Standing Committee was uncomfortable with this decoupling. The Standing
Committee also pointed out that it would create a substantial loophole in the 150 day cap. Under

L current Rule 4(a)(4)(A), the timelyfiling of certain post-judgment motions tolls the time to
appeal, and, according to the rule, "the timeto file an appeal runs, for all parties from the entry of
the order disposing of the last'such remaining motion." Because the timeliness of post-judgment

L motions would be measured under the IFR, CP (not FRAP), andbecause the time tobring a post-
judgment motion would not begin to run under the FRCP until the judgmnent was actually set
forth on a separate document;,Aa timely post-judgment motion could be filed nnder the FRCP long
after the time to appeal the underlying judgment had theoretically expired under the proposed
amendmentito Rule 4(a)(7). Such a post-judgment motion would "revive" the time to appeal,
and thus defeat thercap".;

Although, it might be possible for this Committee toclose thisloophole by amending
Rule 4(a)(4)(A), the Standing Committee clearly wants this Committee to work with the Civil

L. Rules Committee to find a solutionthat imposes an effective cap and does'so without decoupling
the running of the time to bring post-judgment motions from the running of the time to bring

[r appeals.

The Reporter said that Judge Garwood, Judge Niemeyer, Prof. Cooper, and the Reporter
L had come up with such a proposal. Under the proposal, FRCP 58(b) would provide that, if entry

of the judgment on a separate document was required by FRCP 58(a), the judgment would be
considered entered upon the earlier of the following: (1) actual entry on ,a separate document, orL (2) the passage of 60 days after entry in the civil docket. As part of this proposal, Rule 4(a)(7)
would be amended to provide that a judgment will be treated as entered for purposes of Rule 4
(that is, for purposes of the running of the time to appeal) when it istreated as entered for
purposes of FRCP 58 (that is, for purposes of the running of the time to bring post-judgment
motions). In this way, a 60 day cap is imposed on judgments that should have been entered on
separate documents but were not, and the running of the time to appeal continues to be coupled
with the running of the time to bring post-judgment motions.

2. As to the confusion over the extent to which orders that dispose of post-judgment
motions must be entered on separate documents: At present, there is at least a four-way circuit
split on this issue. Some courts hold that Rule 4(a)(7) independently imposes a separate
document requirement (a requirement that is distinct from the separate document requirement
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that is imposed by the FRCP), while other courts hold that Rule 4(a)(7) merely incorporates the

separate document requirement as it exists in the FRCP. Further complicating the matter, courts

in the former camp disagree among themselves about the scope of the separate document
requirement that they interpret Rule 4(a)(7)as imposing, and courts in the latter camp disagree

among themselves about the scope of the Iseparate docunentrequirement imposed by the FRCP.

Theamendinent to:Rule 4(a)(7) approyed by thislCommittee in October 1999 would have

made clear thatTFRAP 'imply'incorporates ,th~e sieparate idociiment requirement as itexists in the,

FRCP, and does nottimfpose-a sepArate document requirement' of its own.1 However, under that

amendment, the law,,'would still be a toss. Wether a order,,disposing of a post-judgment,
motion would have to be entered, on a separate document under FRCP,,58 (and thus under Rule

4(a)(7)) would depend upon whether the order was appealable, and the circuits would remain all

over the map on the issue of ,he appealability of such orders.

At its meeting earliers week,, te; fivilSRulesCoMM1ittee, approved' for public comment
a new FRCP 58(a).i That provsionretaint"h, gneralrequirement that judgments and amended

judgments be entered on separate documns.Hw iteethe provision expressly exempts from

the separate document i reqiremaei orders! dspo g §ofpost-judgent motions. Thus, new

FRCP 58(a) wouldLresolveallofte cnls over his issubyimposing a uniform n ational,

rulei, andi newRule 4(a)(7)(A) Wold make fear thatRA des not impose a separate document
requirement of its own. I

The Reporter concluded by noting that, when new FRCP 58 is published, commentators
will be invited to address the question whether the separate document requirement should be
abolished altogether. However, nothingabout the drafting of Rule 4(a)(7) -turns onwthis question.
Whether or not thbe cvil rules .continue to ,iposel'a sepitedocument requirement, Rule 4(a)(7) 71

will simply inco rtethe civil rues provisionsby referenc. LF

Judge Garwood mentioned that Judge Anthony J. Scirica, the Chair of the Standing
Committee, was among those who had suggested that perhaps the separate document
requirement should1 lbe abolished. ,,,Judpge Gro said that he personally thought that the
requirement should, be maintained to the, extent that proposed new FRCP ,58(a) does so.

Prof. Cooper pointed out that proposed rew FRCP 58(a) would exempt all ,orders
disposing lof post-judgment niotions fro, the strate docurfient requirement -not just those IF
that toll the time totappeal under-Rulej4i(lA)( (Ruler 4(a4)(A) qualifies which post-judgment
motions can tolllthe time to appeal; for example, 1i provides that a FRCP 60 motioncan toll the
time to appeal only if it is broughtlwithin 10 das.r Tfhose qualifications, although important for
appellate purposes, are not importat for separate document purposes. It is better to have a
simple rule ' e.g., a rule that no order disposinglof a FRC60 motion needs to be entered on a
separate document. '

Prof. Cooper also pointed out that the cap imposed by new FRCP 58(b) was 60 days,
while the cap imposed-under the earlier proposed amendment to Rule 4(a)(7) was 150 days. F

Several Committee members said that they didnot object tolthe, shorter cap.
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A A member moved that the amendment to Rule 4(a)(7) be approved. The motion was
seconded. The motion carried (unanimously).

The Committee reviewed the suggestions of the Style Subcommittee and, by consensus,
agreed that Rule 4(a)(7)(B) should be redrafted to provide, "A failure to enter a judgment or
order on a separate document when required by Rule 58(a)(1) of the Federal Rules of Civil
Procedure does not affect the validity of an appeal from that judgment or order."

The Reporter asked about the bracketed paragraph in the draft Committee Note to Rule
4(a)(7)(B). The Reporter said that he did not believe that the paragraph was necessary, but
wanted the Committee to have a chance to consider it. A member moved that the bracketed
paragraph be deleted. The motion was seconded. The motion carried (unanimously).

Judge Garwood and several members of the Committee expressed appreciation for the
L work of Prof Cooper and the Reporter on this complicated and difficult matter.

D. Item No. 99-07 (FRAP 26.1 -broaden financial disclosure obligations)

The Reporter introduced the following proposed amendment and Committee Note:,,

Rule 26.1. Uorporate Disclosure6Statemnent

(a) Who Must File. Any nongovernmental corporate party to a proceeding in 'a court of

appeals must file a statement identifying all its parent corporations. and listing any publicly held

v company that owns IO% or more of the party's stock, and providing any additional information

that the Judicial Conference of the United States requires to be disclosed. Any other party to a

proceeding in a court of appeals must file a statement providing any information that the Judicial

Conference of the United States requires to be disclosed. :`.

(b) Time for Filing. A party must file the statement with the principal brief or upon

filing a motion, response, petition, or answer in the court of appeals, whichever occurs first,

unless a local rule requires earlier filing. Even if the statement has already been filed, the party's

principal brief must include the statement before the table of contents. A party must supplement

its statement whenever the information that must be disclosed underfthis Rule 26. l(a) changes.

L
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'(c) Number of Copies. If the statement is filed before the principal brief, or if a

supplemental statement is filed, the party must file an original and 3 copies unless the court t.
requires a different number by local rule or by order in a particular case. .

Committee Note,

Subdivision '(a). Rule 26.1(a) presently requires nongovernmental corporate parties to
file a "corporate disclosure 'statement." In that statement, a nongovernmental corporate party is
required to identify all of its parent corporations and all publicly held companies that own 10%
or more of its stock. The corporate disclosure statement is intended to assist judges in
determining whether they must recuse themselves by reason of "a financial interest in the subject
matter in controversy." Code of Judicial Conduct, Canon 3C(1)(c) (1972).

Rule 26.1 does not require the disclosure of all information that could conceivably be
relevant to a judge who is trying to decide whether he or she has a "financial interest" in a case. 6 J
However, using the Rules Enabling Act process to formulate more detailed financial disclosure
requirements would be difficult. The Advisory Committees responsible for drafting the rules of 7
practice and procedure do not have intimate knowledge of the Code of Judicial Conduct, periodic EJ
interpretations of the Code, or the ongoing experiences of judges, clerks, and parties under the
Code. Moreover, the Advisory Committees cannot respond quickly as rapidly advancing
technology changes the way that the Code is administered. L

Rule 26.1(a) has been amended to authorize, the Judicial Conference, with the assistance
of the Administrative Office and others who have expertise in judicial conduct and court
administration, to promulgate more detailed financial disclosure requirements, if and- when the
Judicial Conference decides that such requirements are advisable.

Subdivision (b). Rule 26.1(b) has been amended to require parties to file supplemental
disclosure statements whenever there is a change in the information that Rule 26.1(a) requires the
parties to disclose. For example, if a publicly held company acquires 10% or more of a party's
stock after the party has filed its disclosure statement, he party. should file a supplemental
statement identifying that publicly held company.

Subdivision (c). Rule 26.1(c) has been amended to provide that a party who is required K
to file a supplemental disclosure statementimus't file an'original and'3 copies, unless a local rule
or an order entered in a particular case provides otherwise.

The Reporter reminded the Committee that the Standing Committee's concern about the -

i financial disclosure issue was in part attributable to a series of articles in the Kansas City Star
and the Washington Post that described several instances in which federal judges should have L

recused themselves from casesqbut' did-not.'
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At present, Rule 26.1 requires a nongovernmental corporate party to file a corporate
disclosure statement, in which it identifies all of its parent corporations and all publicly held

L companies that own at least 10% of the party's stock. At the time that Rule 26.1 was enacted,
this Committee expressly acknowledged that judges needed more information than that required
by Rule 26.1 to meet their recusal obligations -and, in the Committee Note to Rule 26.1, thisr Committee expressly invited local rulemaking on this issue. The courts of appeals have accepted
this invitation with a vengeance; most courts of appeals have enacted local rules on financial
disclosure, some of which require disclosure far in excess of that required by Rule 26.1.

The Standing Committee's concern about Rule 26.1 is twofold. First,the Standing
Committee is concerned that none of the other rules of practice and procedure contain anything
like Rule 26.1. At a minimum, the Standing Committee would like the other rules of practice
and procedure to incorporate a provision very much like Rule 26.1. Second, the StandingL Committee is concerned that Rule 26.1 may not require broad enough disclosure.

Prior to the Standing Committee's January meeting, Judge Scirica and Prof. Coquillette
met with the reporters to the advisory committees to attempt to reach a consensus on a financial

L disclosure proposal that could be presented to the advisory committees at their spring meetings.
The participants in that meeting agreed that a proposal along the following lines would be

E presented to each advisory committee:

* Rule 26.1 would be amended to require that disclosure statements be
L supplemented when necessary.

* All iof the rules of practice and-procedure would incorporate-a provision patterned
after Rule 26., This would act as a "floor."

* All of the rules of practice and procedure would also include a provision that
would give the Judicial Conference the authority to require all parties (not just
nongovernmental corporate parties) to submit a financial disclosure form - a
form that could require information in addition to that required by Rule 26.1.

L The financial disclosure rules would,,be silent on the issue of local rulemaking.
Although the Committee on Codes of Conduct would like to preempt any local
rulemaking on the topic of financial disclosure, such a goal is impractical at this

L time.

Earlier this week, the Civil Rules Committee approved for publication financial
disclosure provisions that were consistent with this proposal. Likewise, at its spring meeting, the

- Bankruptcy Rules Committee approved this proposal in principle, although the Bankruptcy Rules
Committee will need more time to draft implementing rules because of complications that arise
in the bankruptcy context.

L The Reporter said that his draft amendments to Rule 26.1 were intended to implement the
proposal that the Civil Rules Committee and Bankruptcy Rules Committee had already accepted.r He noted that there were two differences between his draft and the rules approved by the Civil
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Rules Committee. First, the civil rules would require a "null" report - that is, they would L
require partieswho do not have information that must be disclosed under Rule 26.1 to inform the
court of that fact., Second, the civil rules specifically require the clerk of court to give the
financial disclosure information to the judge. The Reporter's draft does not include, any such
provision. The Reporter said that the rules ofpractice and procedure assume that everything, filed
with a clerk is provided to a judge; he is-afrtid of the negative, implication that might arise if the
rules, start specifying that certain information must be given to a judge while remaining silent
about other information.

Prof. Cooper addressed, the two differences between the provisions approved by the Civil
Rules Committee and the provisions drafted by the Reporter. The requirement that a null report r
be filed was initially suggested by the Committee on Codes of Conduct. The Committee's staff L

now seems ,to bebackpedaling on whether a null report should be required. The Civil Rules
Committee thought that requng suc a report would be helpful, as- acourt could be assured that r
the reason it had received no Rule 26.1 information from a party is not because that party had
erred, but because that party had no Rle, 26.1 information to report. As to the requirement that
clerksprovide Rule,26.1 ,iiformation,,to juldges, One member of the Civil Rules Committee felt 7
strongly that such a requirement ,,sh!oDd bei tbheiule. Athough other members had their doubts,
the requirement was included in the r1e, that wasrapproved. Sucha requirement may be more
defensible in the civil rules than in the appellate rules, as in the in the district courts it iscommon K
for cases to be pending longer with more iinterim judicial actions before final resolution.

On the issue of local rules, Prof. Cooper Asd that the Committee on Codes of Conduct
and several members of the Civil Rules,,Mmritee felt strongly that local rules should be
forbidden, 'that there should be aunjform finaial disclosure rule in all federal courts. But
such a uniform rule is almost surely nL&ot attaiab this tisme; it alsobmay not be wise, as it may

be in everyone's interests to permit corts t cotue to experiment with local rules. The Civil L
Rules Committee did not forbid lo a ulnikg but it included language in the Committee
Note that was intended to disco e it. l a 4e

A member of the Commitee d wl Prf Cooper that differences between the trial
courts and the appellate courts mit jt incluig in the civil rules, but not in the appellate
rules, an explicit direction to clerk toiconeykle 26.1 information to judges. Other members
of the Committee expressed reluctance tsuch a direction in the appellate rules, in large
part because of the negative implicat~ion, scha-by tie Reportert a r i l

Mr. Rabiej said that the Committee on Codes of Conduct was adamant that courts should
not use local rules to require morelinformation -,than is required by Rule 26.1. The Committee on L
Codes of Conduct thought that suchladditional information was rarely helpful and often harmful,
because inundating judges with too much informatron makes it less likely that judges will recuse
themselves when appropriate. Mril.,Rabiej -pointe- out that in the Committee Note accompanying L
the 1989 adoption of Rule 26.1, this Commnitteee 'vas encouraging - even inviting - of local
rules. Mr. Rabiej wondered whether silence on the issue of local rulemaking now would be 1

interpreted as a rfaffirmation of that1prior sentimient.

1~ ~ r I1$LT H t-1l
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L Mr. Rabiej also said that the Committee on Codes of Conduct favors the requirement of a
null report. Apparently, the current practice of many clerks is to contact a party who does not

L file a Rule 26.1 statement to make certain that the omission was not inadvertent. Requiring a
null report would reduce the burden on the clerks' offices. Several Committee members urged
that Rule 26.1 be redrafted to include the requirement of a null report.

A couple of members expressed concern about some of the stylistic differences between
the provisions approved by the Civil Rules Committee and the provisions drafted by the

L Reporter. For example, the Civil Rules Committee explicitly refers to a "form," whereas the
word is not used in the new Rule 26.1. Prof. Coquillette responded that, at this point, these rules
are being approved for publication only, and that, after publication, the rules can be made more
consistent stylistically. Prof. Cooper asserted that there is a benefit to publishing rules that are
drafted somewhat differently; it will give commentators a chance to compare the approaches and
express their opinions on what works best.-

The Committee came to a consensus that the language of the draft Rule 26.1 was
acceptable, except that a requirement for a null report should be included in draft Rule 26.1(a)

L and the word "this" appearing immediately before the phrase "Rule 26(a) changes" in draft Rule
26. 1(b) should be deleted. The Committee also agreed that several changes should be made to
the Committee Note, including the following:

The penultimate sentence of the second paragraph in the Committee Note to
subdivision (a) should be changed, so that instead of focusing on the disadvantage
of having the advisory committees address financial disclosure issues, the Note
focuses on the advantage of having this work done by the Judicial Conference.

The last sentence of the second paragraph in the Committee Note to subdivision
(a) should be changed so that it refers to the inability of the "Rules Enabling Act
process" to respond to technological changes, rather than to the inability of "the
Advisory Committees.",

L * f Explicit reference should be made in the Committee Note to the ability of the
Judicial Conference to use its authority under amended Rule 26.1(a) to preempt
local rulemaking on the subject of financial disclosure.

L The Committee decided to adjourn for lunch. The Reporter was asked to use the lunch
break to redraft the amendments to Rule 26.1 to incorporate these changes. The Committee
adjourned for lunch at 1:00 p.m.

The Committee reconvened at 2:25 p.m. The Reporter distributed the following
L amendments and Committee Note:
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Rule 26.1 Corpoorate Disclosure Statement

(a) Who Must File.

(j) Nongovernmental corporate paities. Any nongovernmental corporate party to a

proceeding in a court of appeals must file a statement that

(@) identi g all its pare cporations an olistingsany publicly held

company corporation that ns 10% o more of the party's stock or .

reports that there are no such corporations. and

X) provides any additional information that the Judicial Conference of the

United States requires to be disclosed. [
(2) Other parties. Any other party to a proceeding in a court of appeals must file a -

statement that provides any information that the Judicial Conference of the United

States requires to be disclosed.

(b) Time for Filing. A party must file the statement with the principal brief or upon [7
filing a motion, response, petition, -or answer in the court of appeals, whichever occurs first,

unless a local rule requires earlier filing. Even if the statement has already beenifiled, the party's

principal brief must include the statement before the table of contents. A party must supplement

its statement whenever the information that must be disclosed under Rule 26.1 (a) changes. 7

(c) Number of Copies. If the statement is filed before the principal brief, or if a

supplemental statement is filed the party must file an original and 3 copies unless the court L

requires a different number by local rule or by order in a particular case. -Li
Committee Note

Subdivision (a). Rule 26.1(a) presently requires nongovernmental corporate parties to
file a "corporate disclosure statement." In that statement, a nongovernmental corporate party is
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r
required to identify all of its parent corporations and all publicly held corporations that own 10%
or more of its stock. The corporate disclosure statement is intended to assist judges in

L determining whether they must recuse themselves by reason of "a financial interest in the subject
matter in controversy." Code of Judicial Conduct, Canon'3C(l)(c) (1972).

L Rule 26.1(a) has been amended to require that nongovernmental corporate parties who
currently do not have to file a corporate disclosure statement - that is, nongovernmental
corporate parties who do not have any parent corporations and at least 10% of whose stock is not
owned by any publicly held corporation - inform the court of that fact. At present, when a
corporate disclosure statement is not filed,'courts do not know-whether it has not been filed
because there was nothing to report or because of ignorance of Rule 26. 1.

I11 Rule 26.1 does not require the disclosure of all information that could conceivably be
relevant to a judge who is trying to decide whether he or she has a "financial interest" in a case.
Experience with divergent disclosure practices and improving technology may provide the
foundation for more comprehensive disclosure requirements. The Judicial Conference,

L supported by the committees that work regularly with the Code of Judicial Conduct and by the
Administrative Office of the United States' Courts, is in the best position to develop any

tori ' additional requirements and to adjust those requirements as technological and other
developments warrant. Thus, Rule 26.1 has been amended to authorize the, Judicial Conference
to promulgate more detailed financial disclosure requirements requirements -that might apply
beyond nongovernmental'corporate parties.

L
As has been true in the past, Rule 26.1 does not forbid the promulgation of local rules that

require disclosures in addition to,'those required by Rule 26.1 itself. However, along with the
t authority provided to the Judicial Conference to require additional disclosures is the authority to

preempt any local rulemaking on the topic of financial disclosure.

E~~~~~~~~~
Subdivision (b). Rule 26.1(b) has been amended to require parties to file supplemental

E disclosure statements whenever there is a change in the information that Rule 26.1(a) requires the
parties to disclose. For example, if a publicly held corporation acquires 10% or more of a party's
stock after the party has filed its disclosure statement, the party should file a supplemental
statement identifying that publicly held corporation.

Subdivision (c). Rule 26.1(c) has been amended to provide that a party who is requiredr to file a supplemental disclosure statement must file an original and 3 copies, unless a local rule
Lor an order entered in a particular case provides otherwise.

Several members of the Committee expressed support for the redraft. A member moved
that the amendments and Committee Note be approved. The motion was seconded. The motion
carried (unanimously).
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E. Item No. 98-11- (FRAP 5(c) - clarify application of FRAP 32(a) to petitions
for permission to appeal)

The Reporter introduced the following proposed amendments and Committee Notes: ,

Rule 5. Appeal by Permission ,

(c) Form of Papers; Number of Copies. A ll papers must conform to Rule 32(a)(l)

32(cj)f(2,,A paper must not exceed 20 pages. exclusive of the [corporate] disclosure

statement, the proof of service, and the accompanving documents required by Rule

5(b)(1)(E). An orginal and 3 copies nmust be filed uless the court requires a different

number by local rleuor by order in a particulr case.

Committee Note

Subdivision (e). A petition for permission to appeal, a cross-petition for permission to 17
appeal, and an answer to a petition or cross-petition for permission to appeal are all "other
papers" for purposes of Rule 32(c)(2), and all of the requirements of Rule 32(a) apply to those 7
papers, except as provided in Rule 32(c)(2). During the 1998 restyling of the Federal Rules of H
Appellate Procedure, Rule,,5(c) was inadvertently changed to suggest that only the requirements
of Rule 32(a)(1) apply to such papers. Rule 5(c) has been amended to correct that error.

Rule 5(c) has been further amended to limit the length of papers filed-under Rule 5. -L

Rule 21. Writs of Mandamus and Prohibition, and Other Extraordinary Writs

(d) Form of Papers; Number of Copies. All papers must conform to Rule 32(a)(1)

32(c)(2). A paper must not exceed 20 pages. exclusive of the [corporatel disclosure L
statement, the proof of service, and the accompanying documents required by Rule 7

21a)(2)(CQ. An original and 3 copies must be filed unless the court requires the filing -of

a different number by local rule or by order in a particular case. ,
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Committee Note

Subdivision (d). A petition for a writ of mandamus or prohibition, an application for
another extraordinary writ, and an answer to such a petition or application are all "other papers"
for purposes of Rule 32(c)(2), and all of the requirements of Rule 32(a) apply to those papers,
except as provided in Rule 32(c)(2). During the 1998 restyling of the Federal Rules of Appellate
Procedure, Rule 21(d) was inadvertently changed to suggest that only the requirements of Rule
32(a)(1) apply to such papers. Rule 21(d) has been amended to correct that error.

Rule 21(d) has been further amended to limit the length of papers filed under Rule 21.

Rule 5(c) currently provides that a petition for permission to appeal (as well as a cross-
petition for permission to appeal and an answer to a petition or cross-petition) "must conform to
Rule 32(a)(l)." This is a mistake. Rule 32(a)(1) addresses only how a paper must be
reproduced; it says nothing about whether the papernneeds a cover or acaption, what information
must be contained in the cover or caption, how the paper must be bound, what size paper must be
used, what type face must be used, and so on. In October 1999, the Committee addressed this
error in Rule 5(c) by approving an amendment that would substitute 1a reference to "Rule
32(c)(2)" for the current reference to 'Rule 32(a)(l)." At its January 2000 meeting, the Standing
Committee approved this amendment forfpublication.

After the agenda book was distributed, Mr. Fulbruge brought two concerns about the
amendment to Judge Garwood's attention. First, Mr. Fulbruge pointed out that the mistake that
appears in Rule 5(c) also appears in Rule 21 (d), Which governs petitions for extraordinary relief
Second, Mr. Fulbruge pointed out that nothing in Rule 5 or in any other 'rule imposes any
limitation on the lengthof a petition for permission to appeal or related paper. Likewise, no rule
imposes any limitation on the length of a petition for extraordinary relief or related paper. Rule
32(c)(2) does not help, as it specifically exempts "other papers" from the page limitations
imposed on briefs by Rule 32(a)(7). l

The Reporter drafted two amendments for the Committee's consideration. The draft
amendment to Rule 5(c) is identical to the amendment that the Comimittee approved in October
1999, except that it adds a page limitation. The draft amendment to Rule 21(d) substitutes "Rule
32(c)(2)" for "Rule 32(a)(1)" -as the amendment to Rule 5(c) does -and also adds a page
limitation. The page limitations are patterned after Rule 27(d)(2), which imposes page
limitations on motions and responses to motions. As a result of these amendments, all of the
form requirements that apply to briefs will also apply to papers filed in connection with requests
for permission to appeal and requests for extraordinary writs, except that covers will not be
required and different page limitations will be imnposed.

Several members expressed support for the amendments. No member objected, except
that one member suggested that, in both Rule 5(c) and Rule 21(d), the phrase "[e]xcept by the
court's permission" be inserted prior to "[a] paper must not exceed 20 pages." By consensus, the
Committee agreed- with the suggestion.
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A member moved that the amendments to Rules 5(c) and 21(d), as modified by the
suggestion, be approved. The motion was seconded. The motion canied (unanimously).

V. Discussion Items

A. Sitem No. 97-4 (fRAP 46(b)(1 )(B 'attorney conduct)

Prof Coquillete gave the Committee a, bief update on the Standing Committee's efforts,
to draft "Federal Rules of Attorney Conduct" orT"FRAC." Specifically, Prof. Coquillette
reported. on a February 2000 meeting of the S ubcommittee on Attorney Conduct, at which the
Department of Justice and several other organizations were invited to share comments on how, if L
at all, the rules of practice and procedure should address the hundreds of conflicting and
confusing localru'les onattorney conduct. .,

Prof. Coquillette said that, althoughno decision had yet been made by the Subcommittee,
much less by the Standing Committee, he thought that a consensus was emerging on at least a p
couple of points., First, there is widespread agreement that the appellate courts are not F
experiencing a problem in this area, and that Rule 46 should be left unchanged. Second, there is
also widespread agree mment that the best way to¢address the problems in the district and
bankruptcy courts is through a "dynamic state conformity"Jrule embodiedin a "FRAC 1" - that I
is, a rule that would essentially provide that state rules of professional responsibility govern the
conduct of attorneys in federal court. I * t .

Two problems remain. First, there is sharp disagreement over whether an additional rule
of attorney conduct a,"FRAC 2"- should exempt discretesubjects from regulation by state C

authoriti~es. The most contentious issue is whether federal prosecutors should be exempt from .J
state application of Model Rule 4.2' Second, there lae special problems in the bankruptcy
context that might have to be addressed in a "FRAC 3." However, the Bank~ruptcy-Rules
Committee is busy with more pressing matters, so work on a 'FRAC 3" is not likely for some
time.

Prof. Coquillette said that there will probably be another invitational meeting in the fall,
and that the advisory committees will not be asked to act on rules of attorney conduct until spring
2001 at the earliest. Prof. Coquillette stressed againthat this Committee will probably not be 7
asked to take any actionmwith respect to attorney conduct, given that Rule 46 appears to be,
working well.

Judge Garwood thanked Prof. Coquillette for his report.

B. Item No. 98-07 (FRAP 22(a) -permit circuit judges to deny habeas
applications) , .

Rule 22(a) requires that a habeas petition be filed in the district court and that, if itis,
erroneously presented to a circuit judge, it be transferred to the district court. Judge Kenneth F.
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Ripple has suggested that Rule 22(a) be amended to permit circuit judges to deny habeas

petitions. At the Committee's October 1998 meeting, Judge Garwood asked the Department of

Justice to study this issue and make a recommendation to the Committee.

Mr. Letter said- that, after struggling with this issue for over a year, the Justice

Department has concluded that it is not an appropriate subject of rulemaking. The fact that Rule

22(a) requires habeas petitions to first be presented to district court judges is controversial only

in the context of immigration. - Rule 22(a) is controversial in the context of immigration because,

under the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 ("IIRIRA"), a

person who has been ordered deported is authorized in some circumstances to move in the court

of appeals for a stay of deportation. In ruling upon such a motion, a circuit judge must review

the merits of the case - that is, a judge must review the same evidence and arguments that are

likely presented in an accompanying habeas petition.

Several difficult circuit splits have developed over the meaning of the IIRIRA and how it

interacts with the Antiterrorism and Effective Death Penalty Act of 1996 ("AEDPA"). Courts

disagree even about such fundamental matters as whether district courts continue to have

authority to rule on habeas petitions filed by aliens who have been ordered deported. It will

likely take several years to work out the most important of these conflicts. That being the case,

the Justice Department believes that this Committee would be ill-advised to intervene in this area

through rulemaking. Mr. Letter recommended that Item No. 98-07 be removed from the

Committee's study agenda.>

Several members of the Committee concurred with Mr. Letter's recommendation. A

member moved that Item No. 98-07 be removed from the Committee's study agenda. The

motion was seconded. The motion carried (unanimously).

C. Item No. 99-05 (FRAP 3(c) - failure explicitly-to name court to which
appeal taken)

Rule 3(c)(1)(C) provides that a notice of appeal must "name the court to which the appeal

is taken." Suppose that a notice of appeal does not explicitly name the court to which the appeal

is taken. However, it is clear that only one court of appeals has jurisdiction over the appeal.

Must the appeal be dismissed for failure to comply with Rule 3(c)(1)(C)?

The Sixth Circuit divided over this question in Dillon v. United States, 184 F.3d 556 (6th

Cir. 1999) (en banc). The majority, citing the admonition in Rule 3(c)(4) that "[a]n appeal must

not be dismissed for informality of form or title of the notice of appeal," held that such Ma notice

of appeal "name[d] the court to which the appeal is taken" as a practical matter, as there was

only one appellate court to which an appeal could lie. The dissenters, citing Supreme Court

decisions characterizing the requirements of Rule 3 as "mandatory and jurisdictional," argued
that the problem with such a notice of appeal is not informality, but rather that it does not "name

the court to which the appeal is taken" at all.
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At the Committee's October 1999 meeting, the Reporter introduced this matter and L J

recommended that it be removed from the study agenda. The Reporter argued that the Sixth
Circuit's decision was reasonable and did not conflict with the decision of any other court of K
appeals. Mr. Letter asked the Committee to postpone a decision on Item No. 99-05 to give the L
Department of Justice a chance to look, at the issue and formulate a recommendation. The
Committee agreed. 7

Mr. Letter reported that the Department of Justice had found thatonly three other circuits
have addressed this issue, and allthree agree withfthe approach taken by the Sixth Circuit in K
Dillon. For that reason, the Department of Justice concurred that this item should be removed
from the Committee's study agenda. 7

A member moved that Item No. 99-05 be removed from the Committee's study agenda.
The motion was seconded., The motion carried (unanimously).

D. Items Awaiting Initial Discussion e

1. Item No. 99-06 (FRAP 33- notice of bankruptcy settlements)

FRBP 7041 land 9019(a) provide specialtrules regarding settlements reached in
bankruptcy actions. The rules require that all settlements be approved by the bankruptcy court
after notice to the creditors and the trustee. The rules prevent the debtor from cutting a
"sweetheart" deal with a favored creditor.

The bankruptcy judges of the Fourth Circuit have raised a concern about Rule 33, which
authorizes "appeal conferences" to try to settle cases and authorizes a court of appeals to "enter l;:
an order ... implementing any settlement agreement" that results from such a conference. The
concern of the Fourth Circuit bankruptcy judges is that the debtor and a favored- creditor could
cut a sweetheart deal on appeal and, under Rule 33, get an order implementing that deal, without
notice to the other creditors or the trustee and without an opportunity for the bankruptcy judge to
consider the fairness of the settlement. ,

The Reporter-said that he had drafted an amendment to Rule,33 to address the concern of
the Fourth Circuit bankruptcy judges, but both the former and current reporter to the Bankruptcy H
Rules Committee had raised objections to the Reporter's draft and described several questions
that will have to be answered before anyone can try to solve this problem. The Reporter said that
the Bankruptcy Rules Committee was in the best position to identify and answer those questions.
Thus, this Committee will simply hold this matter in abeyance until-it receives a specific
proposal from the Bankruptcy Rules Committee. The Reporter concluded by pointing out that,
to the best of his knowledge, the concern of the Fourth Circuit bankruptcy judges is purely H
theoretical. No one is aware of any party who has actually used Rule 33 in the manner feared by
the bankruptcy judges. '
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A member of the committee agreed that this matter is extremely complicated and should

first be addressed by the Bankruptcy Rules Committee. He said that even the logistics of trying

to make certain that settlements reached on appeal be approved were complicated. Should the

L court of appeals remand the case to the bankruptcy court? Hold the appeal in abeyance until the

bankruptcy court can consider the fairness of the settlement? Dismiss the appeal without

L prejudice? Constitute itself as a bankruptcy court and hear arguments on the fairness of the

settlement?

L Another member of the Committee pointed out that settlements must be approved in

contexts other than bankruptcy - for example, in class actions and derivative actions. In those

contexts, parties who are affected by a settlement may not be parties to the appeal in which the

.L settlement is reached. The member said that if and when this Committee revisits this issue, it

should explore whether changes to Rule 33 are needed - changes beyond those necessary to

address the bankruptcy problem.

By consensus, the Comimittee agreed to leave Item No., 99-06 on the study agenda and

await a specific proposal from the Bankruptcy Rules Committee.

2. Item No. 99-08 { RAP 4- give pro se litigants more time to appeal)

Mr. Howard Rich, who is incarcerated in Texas, has proposed a number of changes to

FRAP, including giving pro se appellants more time to bring appeals. -After a brief discussion of

Mr. Rich's proposals, a member moved that Item No. 99-08 be removed from the Committee's

study agenda. The motion was seconded. The motion carriedi(unanimously).

3. Item No. 99-09 (FRAIP 22(b) -specify procedure for obtaining COA)
C~~~~~~~3 Ite I ob 'in C

Before aparty who has applied for a'writ of habeas corpus in the district court can appeal

the denial of his application, he must obtain a certificate of appealability ("COA") from "a circuit

justice or a circuit or districtjudge." Rule 22(b)(1). Judge Scirica has pointed out that the

circuits have different procedures for considering requests for a COA. In particular, circuits

answer the following questions differently: (1) Should the court decide whether to grant a COA

[_ before or after it receives briefing on the merits of the appeal? (2) How many judges should be

involved in deciding whether a COA should be granted? (3) When, if ever, should counsel be

appointed for a party who seeks a COA? Judge Scirica has asked whether FRAP, the FRCrP, or

both might be amended to bnng about more uniformity.
' l .z.'f~S .. ' ''''r )ItP-'

The Committee briefly discussed the various procedures used by the courts of appeals. A

L; couple of members said that the sumimarypof procedures that had been prepared for Judge Scirica

did not accurately describe the procedures used in their circuits. 1 All members of the Committee
agreed that the matter was worth studying.

L
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By consensus, the Committee requested the Department of Justice to study this matter
and to make a recommendation at a future meeting. In particular, the Committee would
appreciate knowing whether the Justice Department believes that there is a serious problem and, V
if so, whether the problem is best addressed-by Congress, by case law, by local rules, or by
amending FRAP and/or the FRCrP. A couple of members suggested that the Justice Department
call the clerk of each circuit to determine whether the circuit's day-to-day practicesare consistent ,
with its formal policies. One member asked that the Justice Department include in its study the
procedures used by courts when parties seek permission to file a second or successive habeas
application.;

Mr. Letter said that the Department of Justice would be happy to study this matter for the
Committee and would make a report and recommendation at a Rfuture meeting.

4. Item No. 00-01 (WRAP 15(b) - clarify whether private parties can file K
applications to enforce agency orders)

Item No. 00-01 arises out of a suggestion by Michael Powell, an attorney in Dallas. L

Before it was restylized, Rule 15(b) stated that, if a petition for review of an agency order 7
was filed, "the respondent may file a cross-application for enforcement." As then written, Rule L
15(b) seemed to contemplate that onlythe.agency which is always "the respondent" to a
petition for review - could file a cross-application for enforcement.

After being restylized, Rule 15(b)(l) now states that, if a petition for review of an agency
order is filed, "a party opposing the petition may file a cross-application for enforcement."
Apparently, in at least one case, the question arose whether Rule 15(b) now permits cross-
applications for enforcement to be filed not only by the agency, but by any party who opposes
the petition for review (whether or not the agency itself has chosen to file a cross-application for
enforcement). Mr. Powell suggests that FRAP should be amended to clarify this ambiguity.

Mr. Powell also raises a second question: "whether under the first sentence of Rule
15(b)(l), a private party may file an original application fof enforcement of an agency order.",
He notes that the first sentence of Rule 15(b)() -"[a]n application to enforce an agency order
must be filed with the clerk of a court of appeals authorized to enforce the order" -is written V
"in the passive" and "d[oes] not specify who may file an application."

At Judge Garwood's request, the Department of Justice consulted with several federal F
agencies about Mr. Powell's concern. The agencies said that they had not experienced a problem
and did not expect to experience a problem in the future. The -agencies stressed that Rule 15 does m
not give a court jurisdiction over any application for enforcement; such jurisdiction must come
from an underlying statute, and noiunderlying statute permits a private party to file an applicationl
for enforcement.
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A member moved that Item No. 00-01 be removed from the Committee's study agenda.
The motion was seconded. The motion carried (unanimously).

5. Item No. 00-02 (FRAP 29- restrict who may file amicus briefs)

At the Standing Committee's January 2000 meeting, Charles Cooper, a member of the
Committee, told Judge Garwood and the Reporter that he was concerned about the frequency
with which amicus briefs are filed in the courts of appeals by law professors and others who
neither have a stake in the particular dispute nor represent a client who has a stake in the
particular dispute. Mr. Cooper suggested that this Committee might want to consider amending

L Rule 29 to place restrictions on who may file amicus briefs.

Several objections were raised to Mr. Cooper's suggestion. First, members said that
amicus briefs are designed to assist the courts, and the fact that a lawyer does not have a personal
stake in a case does not mean that the lawyer cannot help the court. Second, this matter is best

gF left to courts to decide on a brief-by-brief basis. Courts can always deny permission to file an
amicus brief or ignore an amicus brief after it isl'filed.i ¢Finally, it would be extremely difficult to
craft restrictions on amicus briefs; they energy that would have to be devoted to the task, and the
controversy that the task would generate, would outegh any potential benefits.

A member moved that Item No. 00-02' be removed from the Committee's study agenda.
r The motion was seconded. The motion carried (unanimously).

6. Item No. 00-03 (FRAP 26(a)(4)/45(a)(2) -description of holidays)

Jason Bezis, a student at Boalt Hall School of Law, has called the Committee's attention
to the fact that Rules -26(a)(4) and 45(a)(2) refer to three legal- holidays in a different manner than
5 U.S.C. § 6103(a). The rules refer to "Presidents' Day," whereas the statute refers to
"Washington's Birthday"; the rules refer to "Mrtin Luther King, Jr.'s Birthday," whereas the
statute refers to the "Birthday of Martin Luther King, Jr."; and the rules refer to "Veterans' Day,"
whereas the statute refers to "Veterans Day.",

No member of the Committee thought that the differences regarding the King holiday and
Veterans' Dayswarranted Committee action. Some members thought that the difference between
"Presidents' Day" and "Washington's Birthdays might be substantial enough to justify amending
Rules 26(a)(4) and 45(a)(2), but these members first wanted to know whether an executive order
or other official source designates the third Mondayin February as "Presidents' Day."' Mr.
McGough offered to look into this matter and report back to the Committee at itsmnext meeting.

L
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7. Item No. 00-04 (new FRAP 4.1 - indicative rulings) ,

The Department of Justice has proposed that FRAP be amended to authorize a procedure
- commonly referred to as an "indicative ruling" - that is permitted under the common law of
most of the courts of appeals. The need for an indicative ruling most often arises in the
following situation: A district court enters judgment. A party files a notice of appeal. Sometime
later, that party-or another party - files a motion underFRCP 60(b) for relief from the
judgment. At that point, the district court cannot grant'the FRCP 60(b) motion, as it no longer ,
has jurisdiction over the case. The party can ask the court, of appeals to remand the, case to the
district court, buit ,that would be a waste of everyone's time, if thedistict court will not grant the
FRCP 60(b) motion. I

Under the indicative ruling procedure, the party files its FRCP 60(b) motion in the district
court. The district court then issues an "indicative'ruling"-that.is, a memoranhumin, which
the district court indicates how it would rule on the FRCP 60(b)qmotion ifithadjurisdiction. If L

the district court indicates that it would grant themotion the.court of appeals reinands the case.

For several reasons, the Justice Department believes that FRAP should be amended to
explicitly authorize the indicative.ruling procedure. First, the procedure is not well known; if
FRAP embraced the procedure, more parties would become aware'of it..1 Second,,the Second
Circuit does not permit district courts to issue indicative rulings; the Ninth Circuit, unlike the
other circuits,.requires a remand for a denial (as well as for a grant) of a Rule 60(b) motion. An
amendment to FRAP would'resolve this, circuit split. Finally, the circuits that do authorize C

indicative rulings use somewhat different procedures. An amendment to FRAP would promote L
uniformity.

In a March 14, 2000 letter to Judge Garwood, Solicitor General Waxman proposed L

adding a new Rule 4.1 on indicative rulings,-and suggested language for both the rule and the
Committee Note. 'That letter was included in the Committee's agenda book. Mr. Letter 7 F
highlighted two aspects of the draft rule. First, the rule would not apply in criminal cases or in
cases under 28 U.S.C. §§ 2241,,2254,,or 2255, which are technically civil in nature but are
closely linked to criminal matters. Second, the rule would apply to interlocutory appeals, as E
some circuits hold that a district court loses jurisdiction over a preliminary injunction, even
though it retains jurisdiction over the underlying case in which the injunction was issued.

The Committee discussed the proposal. Most of the discussion focused on the exclusion
of habeas proceedings from the proposed rule. Some members opposed the exclusion, arguing
that there was no principled reason for denying indicative rulings to those involved in habeas
proceedings. These members pointed out that, in most circuits, those involved in habeas
proceedings can now seek, an indicative ruling, so this rule would deprive some litigants of a
right that they now have. Other members supported the exclusion, arguing that habeas
proceedings are numerous, often frivolous, and often brought pro se, and that any benefits that
would be gained from approving the proposed Rule 4.1 would be outweighed by the many
frivolous requests for indicative rulings that it would occasion.
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A couple of members said that they would be inclined to support the proposal, if the

exclusion of habeas proceedings were eliminated. Others expressed concerns about the proposal.
L All members agreed that the proposal deserved further consideration.

By consensus, the Committee agreed that-Item No. 00-04 should remain on the
L Committee's study agenda. Committee members suggested that the Justice Department

reconsider the exclusion of habeas proceedings from proposed Rule 4.1. If this Committee was
unwilling to approve a rule that excluded habeas proceedings, would the Justice Department still

L want to go forward with its proposal? Also, Committee members suggested that the Justice
Department be prepared to better explain how the indicative ruling procedure would work in the
context of interlocutory appeals. Finally, Committee members recommended that the Committee
Note be tightened up. For example, one member objected to the Committee Note's reference to a
district court notifying the court of appeals that it would "seriously entertain a post-judgment
motion."K

Mr. Letter agreed that the Justice Department would give the matter further study.

8. Item No. 00-05 (notice of appeal for corporation signed by non-
K r lawyer)

This matter was brought to the Committee's attention by Judge Motz after the agenda
books were distributed.

If a party wishes to appeal a judgment or order of a district court, it must file a notice of
appeal. A notice of appeal must be signed by the party's attorney or, if the party is proceeding
pro se, by the party. See FRCP 1 1(a). Because a corporation cannot appear pro se in federal
court, a notice of appeal filed on behalf of a corporation must be signed by an attorney. The
question is: What if it is not? What if a notice of appeal is filed on behalf of a corporation, but,
rather than being signed by an attorney, the notice is signed by one of the corporation's officers?
Must the appeal be dismissed? Or can the court of appeals hold the appeal in abeyance and give
the corporation an opportunity to hire counsel?

A 1999 decision of the Ninth Circuit -Bigelow v. Brady (In re Bigelow), 179 F.3d 1164
(9th Cir. 1999) - appears to be the only published decision of a court of appeals addressing this
issue. In Bigelow, the Ninth Circuit held that a notice of appeal filed on behalf of a corporation
but not signed by counsel was not a nullity "so long as a lawyer promptly thereafter enters a
formal appearance on behalf of the corporation and undertakes the representation." Id. at 1165.
This issue is now pending before the Fourth Circuit.

[7 The Committee briefly discussed this issue. Most of the members who spoke argued that
this issue may not warrant rulemaking, given that there is only a single published decision
addressing the issue, and given that, as far as the Committee knows, the issue has arisen in only

L one other case. A member suggested that, given the brief amount of time the Committee had
been given to consider this issue, Item No. 00-05 should not be removed from the study agenda
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at this time. Rather, the Committee should await the Fourth Circuit's decision. If the Fourth L
agrees with the Ninth, the Committee should remove this item from its study agenda., If the r
Fourth disagrees with the Ninth, Committee action might be warranted.

By consensus, the Committee agreed with this suggestion.

VI. AdditionalOldBusiness and New Business [A

There was no additional old business, or new business.,l

VII. Scheduling of Dates and Location of Fail 2000 Meeting,

Judge Garwood informed the Committee that he was not certain whether a fall meeting
would be necessary. EHe also said that, if a fall meeting is necessary, it might last no more than a
half day. He suggested that the fall 2000 meeting be scheduled for Washington, D.C., which
would allow much of the Committee to attend a half day meeting without having to spend a night L
away from home. The Committee agreed to reserve October 2 and 3, 2000, for the meeting.
Judge Garwood said that he would inform the Committee later this summer whether it would
have to meet in October and, if so, how long the meeting would probably last.

VIII. Adjournment 17
By unanimous consent, the Advisory Committee adjourned at 5:15 p.m. C

Respectfully submitted,

PatrickJ. Schiltz C
Reporter

Reporter's Note: Attached as an appendix to these minutes are copies of all
amendments and Committee Notes approved by the Committee at this meeting.
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1 Rule 4. Appeal as of Right -When Taken

2 (a) Appeal in a Civil Case.

r 3 (7) Entry Defined.

4 (A) A judgment or order is entered for purposes of this Rule 4(a) when it is

5 entered ill coni p Lia n e with for purposes of Rules 58fk2 andt 79(a) of the

6 Federal Rules of Civil Procedure.

7 A failure to enter-a judgment or order on a separate document when

8 required by Rule 58(a)(1) of the Federal Rules of Civil Procedure does not

By 9 affect the validity of an appeal from that judgment or order.

10 Committee Note

L. 12 Subdivision (a)(7). Several circuit splits have arisen out of uncertainties about how Rule
13 4(a)(7)'s definition of when ajudgment or order is "entered" interacts with the requirement in
14 Fed. R. Civ. P. 58 that, to be "effective," ajudgment must be set forth-on a separate document.
15 Rule 4(a)(7) and Fed. R. Civ. P. 58 have been amended to resolve those splits.
16
17 1. The first circuit split addressed by the amendments to Rule 4(a)(7) and Fed. R. Civ. P.
18 58 concerns the extent to which orders that dispose of post-judgment motions must be entered on
19 separate documents. Under Rule 4(a)(4)(A), the filing of certain post-judgment motions tolls the

F 20 time to appeal the underlying judgment until the "entry" of the order disposing of the last such
21 remaining motion. Courts have disagreed about whether such an order must be set forth on a
22 separate document before it is treated as "entered." This disagreement reflects a broader disputeL. 23 among courts about whether Rule 4(a)(7) independently imposes a separate document
24 requirement (a requirement that is distinct from the separate document requirement that is
25 imposed by the Federal Rules of Civil Procedure ("FRCP")) or whether Rule 4(a)(7) instead
26 incorporates the separate document requirement as it exists in the FRCP. Further complicating
27 the matter, courts in the former "camp" disagree among themselves about the scope of the
28 separate document requirement that they interpret Rule 4(a)(7) as imposing, and courts in the
29 latter "camp" disagree among themselves about the scope of the separate document requirement
30 imposed by the FRCP. I

31
32 Rule 4(a)(7) has been amended to make clear that it simply incorporates the separate
33 document requirement as it exists in Fed. R. Civ. P. 581.. Under amended Rule 4(a)(7), a
34 judgment or order is entered for purposes of Rule 4(a) when that-judgment or order is entered for
35 purposes of Fed. R. Civ. P. 58(b). Thus, if a judgment or order is not entered for purposes of
36 Fed. R. Civ. P. 58(b) until it is set forth on a separate document, that judgment or order is also
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1 not entered for purposes of Rule 4(a) until it is so set forth. Similarly, if a judgment or order is
2 entered for purposes of Fed. R. Civ. P. 58(b) even though not set forth on a separate document,
3 that judgment or order is also entered for purposes of Rule 4(a).
4
5 In conjunction with the amendment to Rule 4(a)(7), Fed. R. Civ. P. 58 has been amended
6 to provide that orders disposing of the post-judgment motions that can toll the time to appeal
7 under Rule 4(a)(4)(A) do not have to be entered on separate documents. See Fed. R. Civ. P.
8 58(a)(1). Rather, such orders are entered for purposes of Fed. R. Civ. P. 58 - and therefore for
9 purposes of Rule 4(a) - when they are entered in the civil docket pursuant to Fed. R. Civ. P.

10 79(a). See Fed. R. Civ. P. 58(b).
11 I
12 2. The second circuit split addressed by the amendments to Rule 4(a)(7) and Fed. R. Civ.
13 P. 58 concerns the following-question: When a judgment or order is required to be entered on a
14 separate document under Fed. R. Civ. P. 58 but is not, does the time to appeal the judgment or
15 order ever begin to run? According to every circuit except the First Circuit, the answer is "no."

16 The First Circuit alone holds that parties will be deemed to have waived their right to have a
17 judgment' or order entered on a separate document three months after the judgment or order is
18 entered in the civil 'docket. See Fiore v. Washington County Community Mental Health Ctr., 960
19 F.2d 229, 236 (1st Cir. 1992) (en banc). Other circuits have rejected this cap as contrary to the
20 relevant rules. See, e.g., United States v. Haynes, 158 F.3d 1327, 1331 (D.C. Cir. 1998);
21 Hammack v. Baroid Corp., 142 F.3d 266, ;269-70 (5th Cir., 1998); Rubin v. Schottenstein, Zox &

22 Dunn, 110 1F.3d 1247, 1253 n.4 (6th Cir. 1997), vacated on other grounds 143 F.3d 263 (6th Cir.
23 1998) (en banc). However, no court has questioned the wisdom of imposing such a cap as a
24 matter of policy.
25
26 Fed. R. Civ. P. 58 has been amended to impose such a cap. Under amended Fed. R. Civ.

27 P. 58(b) - and therefore under amended Rule 4(a)(7) -a judgment or order is treated as
28 entered when it is entered in the civil docket pursuant to Fed. R. Civ. P. 79(a). There is one
29' exception: When Fed. R. Civ. P. 58(a)(1) requires the judgment or order to be set forth on a

30 separate document, that judgment or order is not entered until it is so set forth or until the
31 expiration of 60 days after its entry in the civil docket, whichever occurs first. This cap will
32 ensure that parties will not be given forever to appeal a judgment or order that should have been
33 set forth on a separate document but was not.
34
35- 3.' The third circuit split this split addressed only by the amendment to Rule 4(a)(7) -

36 concerns whether the appellant may waive the separate document requirement over the objection

37 of-the appellee. -In Bankers Trust Co. v. Mallis, 435 U.S. 381, 387 (1978) (per curiam), the

38' Supreme Court held that the "parties to an: appeal may waive the separate-judgment requirement

39 of Rule 58." Specifically, the Supreme Court held that when a district court enters an order and
40 "clearly evidence[s] its intent that the .. . order . . -represent[s] the final decision in the case," the
41 order is a "final decision" for-purposes of 28 U.S.C. §. 1291, even if the order has not been
42 entered on a separate document for purposes of Fed. R. Civ. P. 58. -Id. .Thus, the parties can
43 choose' to appeal'without waiting for the order to be entered on a separate document.
44 ., ,
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L 1 Courts have disagreed about whether the consent of all parties is necessaryto waive the
i, 2 separate document requirement. Some circuits permit appellees to object to attempted Mallis
a 3 waivers and to force appellants to return to the trial court, request entry of judgment on a separate

4 document, and appeal a second time. See, e.g., Selletti v. Carey, 173 F.3d 104, 109-10 (2d Cir.
5 1999); Williams v. Borg, 139 F.3d 737, 739-40 (9th Cir. 1998); Silver Star Enters., Inc. v. M/V
6 Saramacca, 19 F.3d 1008, 1013 (5th Cir. 1994). Other courts disagree and permit Mallis
7 waivers even if the appellee objects. See, e.g., Haynes, 158 F.3d at 1331; Miller v. Artistic

8 Cleaners, 153 F.3d 781, 783-84 (7th Cir. 1998); Alvord-Polk, Inc. v. F. Schumacher & Co., 37
L/ 9 F.3d 996, 1006 n.8 (3d Cir. 1994).

10
11 New Rule 4(a)(7)(3) is intended both to codify the Supreme Court's holding in Mallis
12 and to make clear that the decision whether to waive entry of a judgment or order on a separate
13 document is the appellant's alone. It is, after all, the appellant who needs a clear signal as to
14 when the time to file a notice of appeal has begun to run. If the appellant chooses to bring an
15 appeal without awaiting'entry of the judgment or order on a separate document, then there is no
16 reason why the appelleeshould be able to object. All-that would result from honoring the
17 appellee's objection would be delay.

K. 18
19 4.' The final circuit split addressed by the amendment ito Rule 4(a)(7) concerns the
20 question whether /an appellant who chooses to waive the separate document requirement must
21 appeal within 30 days (60 days if the government is a party) from the entry in the civil docket of
22 the judgment or order that should have been entered on a separate document but was not. In

'I 23 Townsend v. Lucas, 745 F.2d 933 (5th Cir. 1984), the district court dismissed a 28 U.S.C. § 2254
LWl 24 action on May 6, 1983, but failed to enter the judgment on a separate document. The plaintiff

25 appealed on January 10, 1984. !The Fifth Circuit dismissed the appeal, reasoning that, if the
26 plaintiff waived the separate document requirement, then his appeal would be from the May 6

1 27 order, and if 'his appeal wasfrom the May 6 order, then itwas untimely under Rule 4(a)(1). The
28 Fifth Circuit stressed that the plaintiff could return to the district court, move for entry of
29 judgment on a separate document, and appeal from that judgment within 30, days. Id. at 934.
L 30 Several other cases have embraced the Townsend approach. See, e.g., Armstrong v. Ahitow, 36
31 F.3d 574, 575 (7th Cir.1 1994) (per curiam); Hughes vA Halifax Coounty Sch. Bd., 823 F.2d 832,

1 32 835-36 (4th Cir. 1987), Harris v. McCarthy, 790 F.2d' 73, 756 n.1 (9th Cir. 1986).

33
34 Those cases are in the distinct minority. There are numerous cases in which courts have
35 heard appeals that were not filed within 30 days (60 days if the government was a party) from the
36 judgment or order that shouid have been entered on a separate document but was not. See, e.g.,
37 Haynes, 158 F.3d at 133L0-31; Clough v. Rush, 959 F.2d 182, 186 (1Oth Cir. 1992); McCalden v.
38 California Library Ass 'n, 955 F.2d 1214, 1218-19 (9th Cir. 1990). In the view of these courts,
39 the remand in Townsend was "precisely the purposeless! spinning of wheels abjured by the Court
40 in the [Mallis] case.' 153 ,CHARLEs ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE

41 § 3915, at 259 n.8 (3d ed. 1992).
42
43 The Committee agres with the majority of courts that have rejected the Townsend
44 approach. In drafting new Rule 4(a)(7)(B), the Committee has been careful to avoid phrases such
45 as "otherwise timely appeal" that might imply an endorsement of Townsend.
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1 Rule 5. Appeal by Permission .

2 (c) Form of Papers; Number of Copies. All papers must conform to Rule 32(a)(1 L

3 32(c)(2). Except by the court's permission, a paper must not exceed 20 pages. exclusive
1 court's1 prissIn, a RA -s*ve

4 of the disclosure statement, the proof of service, and theaccompanyinszdocuments

5 required by Rule 5(b)(I)(E). An original and 3 copies must be ,.filed unless the court

6 requires a different number by local rule or by order in a particular case.

7 Committee Note

8 Subdivision (c). A petition for permission to appeal, a cross-petition for permission to
9 appeal, and an answer to a petition or cross-petition for permission to appeal are all "other

10 papers" for purposes of Rule 32(c)(2), and all of the requirements of Rule 32(a) apply to those -

11 papers, except as provided in Rule 32(c)(2). During the 1998 restyling of the Federal Rules of
12 Appellate Procedure, Rule 5(c) was inadvertently changed to suggest that only the requirements
13 of Rule 32(a)(1) apply to such papers. Rule 5(c)-has beenj amended to -correct that, error.
14
15 Rule 5(c) has been further amended to limit the length of papers filed under Rule 5.
16
17
18 Rule 21. Writs of Mandamus and Prohibition, and Other Extraordinary Writs

19 (d) Form of Papers; Number of Copies. -All papers must conform to Rule 32(a)(1)

20 32(c)(2). Except by the court's permission, a paper must not exceed 20 Pages, exclusive L

21 of the disclosure statement. the proof of service. and the accompaving documents

22 required by Rule 21(a)(2)(C). An original and 3 copies must be filed unless the court

23 requires the filing of a different number by local rule or by order in a particular case.

24 'Committee Note
25
26 Subdivision (d). A petition for a writ of mandamus or prohibition, an application for
27 another extraordinary writ, and an answer to such a petition or application are all "other papers"
28 for purposes of Rule 32(c)(2), and all of the requirements of Rule 32(a) apply to those papers,
29 except as provided in Rule 32(c)(2). During the 1998 restyling of the Federal Rules of Appellate
30 Procedure,.Rule 21(d) was inadvertently changed to suggest that only the requirements of Rule C
31 32(a)(1) apply to such papers. Rule 21(d) has been amended to correct that error. ,
32
33 Rule 21(d) has been fiuther amended to limit the length of papers filed under Rule 21.
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1 Rule 25. Filing and Service

2 (c) Manner of Service.

3 (1 Service may be any of the following:

4 (A) personal, including delivery to a responsible person at the office of

L 5 counsel,

C 6 B) by mail-,or;
L

7 (C) by third-party commercial carrier for delivery within 3 calendar days-. or

, 8 (D) by electronic means, if the party being served consents in writing.

9 ( If authorized by local rule, a party may use the court's transmission equipment to

10 make electronic service under Rule 25(c)(1)(D).

L 11 (2) When reasonable considering such factors as the inmediacy of the relief sought,

12 distance, and cost, service on a party must be by a manner at least as expeditious

13 as the manner used to file the paper with the court.

X 14 (4 r Peisonal se.vce inclades delivery of the co& py to a respounsibfe peruson at the office

f 15 aof counsek Service by mail or by commercial carrier is complete on mailing or

16 delivery to the carrier. Service by electronic means is complete on transmission,

L 17 unless the party making service is notified within 3 calendar days after

18 transmission that the paper was not received by the party served.

19 (d) Proof of Service.

20 (1) A paper presented for filing must contain either of the following:

J. 21 (A) an acknowledgment of service by the person served; or

22 (B) proof of service consisting of a statement by the person who made service

23 certifying:

L~~~~~~~~~~~~~~~~~1



I (i) the date and manner of service;

2 (ii) the names of the persons served; and H

3 (iii) their mailing or e-mail addresses; or the addresses of the places of

4 delivery.

5 Committee Note L
6
7 Rule 25(a)(2)(D) presently authorizes the courts of appeals to permit papers to befiled by
8 electronic means. Rule 25 has been amended in several respects to permit papers also to be r
9 served electronically. In addition, Rule 25(c) has been reorganized and subdivided to make it

10 easier to understand. -

11 ,_ -'l

12 Subdivision (c)(1)(D). New subdivision (c)(l)(D) has been added to permit service to be
13 made electronically, such as by e-mail or fax. No party may be -served electronically, either by H

14 the clerk or by another party, unless the party has consented in writing to such service. L
15
16 A court of appeals may not, by local rule, forbid the use of electronic service on a party
17 that has consented to its use. At the same time, courts have considerable discretion to use local Li
18 rules to regulate electronic service. Difficult and presently unforeseeable questions are likely to
19 arise as electronicservice becomes more common. Courts have the flexibility to use their local
20 rules to address those questions. For example, courts may use local rules to set forth specific L
21 procedures that a party must follow before the party will be deemed to -have given written
22 consent to electronic service.
23 -<
24 Subdivision (c)(2). The courts of appeals are authorized under Rule 25(a)(2)(D) to
25 permit papers to be filed electronically. Technological advances may someday make it possible H

26 for a court to forward an electronically filed paper to all parties automatically or semi-
27 automatically, rWhen such court-fkilitated service becomes possible, courts may decide to
28 permit parties to use the courts' transmission facilities to serve electronically filed papers on
29 other parties wh6ohave consented to such service. Court personnel would use the court's
30 computer system to forward the papers, but the papers would be considered served by the filing r ll

31 parties, just as papers'-that are carried from one address to another by the-United States Postal
32 Service are considered served by the sending parties. New subdivision (c)(2) has been added so
33 that the courts of appeals may use local rules to authorize such use of their transmission facilities,
34 as well as to address the many questions that court-facilitated electronic service is likely to raise. I
35
36 Subdivision (c)(4). The second sentence of new subdivision (c)(4) has been added to
37 provide that electronic serviceiis cdmpleteuponitransmnission. Transmission occurs when the L

38 sender performs the last act that he or she must perform to transmit a paper electronically;
39 typically, it occurs when the 'senderihits'the "send" orl"transmit" button on an electronic mail I
40 program. 'There is one exception to the rule that electronic service is complete upon
41 transmission: If the sender is notified within 3 calendar days'- by the sender's e-mail program

-2-

F



Lo 1 or otherwise - that the paper was not received, service is not complete, and the sender must take
2 additional steps to effect service. A paper has been "received" by the party on which it has been

V 3 served as long as the party has the ability to retrieve it. A party cannot defeat service by
4 choosing not to access electronic mail on its server.
5
6 Subdivision (d)(1)(B)(ifi). Subdivision (d)(1)(B)(iii) has been amended to require that,
7 when a paper is served by e-mail, the proof of service of that paper must include the e-mail
8 address to which the paper was transmitted.
9

10
fo- 11 Rule 26. Computing and Extending Time
e

12 (c) Additional Time after Service. When a party is required or permitted to act within a

13 prescribed period after a paper is served on that party, 3 calendar days are added to the

14 prescribed period unless the paper is delivered on the date of service stated in the proof of

15 service. For purposes of this Rule 26(c). a paper that is served electronically is not

16 treated as delivered on the date of service stated in the proof of service.

17 Committee Note

18 Subdivision (c). Rule 26(c) has been amended to provide that when a paper is served on
19 a party by electronic means, and that party is required or permitted to respond to that paper
20 within a prescribed period, 3 calendar days are added to the prescribed period, Electronic service
21 is usually instantaneous, but sometimes it is not, because of technical problems. Also, if a paper
22 is electronically transmitted to a party on a Friday evening, the party may not realize that he or
23 she has been served until two or three days later. Finally, extending the "three day rule" to
24 electronic service will encourage parties to consent to such service under Rule 25(c).

L 25
26
27 Rule 36. Entry of Judgment; Notice

28 (b) Notice. On the date when judgment is entered, the clerk must mail-to serve on all parties

29 a copy of the opinion - or the judgment, if no opinion was written - and a notice of the

- 30 date when the judgment was entered.

L
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1 . . Committee Note,

2 Subdivision (b). Subdivision (b) has been. amended so that the clerk may use electronic
3 means to serve a copy of the opinion or judgment or, to serve notice of the date when judgment
4 was entered upon parties who have consented to such service.
5
6
7 Rule 45. Clerk's Duties .

8 (c) Notice of an Order or Judgment. Upon the entry of an order or judgment, the circuit

9 clerk must immediately serve by smai a notice of entry on each party-to--theprroceeditig,

10 with a copy of any opinion, and must note the m yaiig date of service on the docket.

11 Service on a party represented by counsel must be made on counsel.

12 Committee Note

13 Subdivision (c). Subdivision (c) has been amended so that the clerk may use electronic
14 means to serve notice of entry of an order or judgment upon parties who have consented to such
15 service.

IL
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1 Rule 26.1 Corporate Disclosure Statement

2 (a) Who Must File.

3 _W Nongovernmental corporate parties. Any nongovernmental corporate party to a

4 proceeding in, a court aof appeals must file a statement that

L S @ ) identifyg all its parent corporations and listing any publicly held

r 6 cop corporation that owns 10% or more of the party's stock or

7 reports that there are no such corporations, and

8 X provides any additional informationthat the Judicial Conference of the

r 9 United States requires to be disclosed.

10 ( Other parties. Any other pgrty to a proceeding in a court of appeals must file a

11 statement that provides any information that the Judicial Conference of the United

i 12 States requires to be disclosed.

13 (b) Time for Filing. A party must file the statement with the principal brief or upon

14 filing a motion, response, petition, or answer in the court of appeals, whichever occurs first,

15 unless a local rule requires earlier filing. Even if the statement has already been filed, the party's

16 principal brief must include the statement before the table of contents. A party must supplement

17 its statement whenever the information that must be disclosed under Rule 26.1(a) changes.

L 18 (c) Number of Copies. If the statement is filed before the principal brief, or if a

19 supplemental statement is filed, the party must file an original and 3 copies unless the court

20 requires a different number by local rule or by order in a particular case.

7 21 Committee Note
22
23 Subdivision (a). Rule 26.1(a) presently requires nongovernmental corporate parties to

L 24 file a "corporate disclosure statement." In that statement, a nongovernmental corporate party is
25 required to identify all of its parent corporations and all publicly held corporations that own 10%

L -1-
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1 or more of its stock. The corporate disclosure statement isintended to assist judges in
2 determining whether they must recuse themselves by reason of "a financial interest in the subject
3 matter in controversy." Code of Judicial Conduct, Canon 3C(l)(c) (1972).
4
5 Rule 26.1(a) has beenamended to require that nongovernmental corporate parties who
6 currently do not have to file a corporate disclosure statement - that is, nongovernmental
7 corporate parties who do not have anyparent corporations and atleast ,10% of whose stock is not
8 owned by any publicly held corporation - inform the court of that fact. At present, when a 7
9 corporate4,disclosure statement is not filed,, courts do not know whether it has not been filed f A

10 because there was nothing to'report or because of ignorance of Rule 26.1.

12 Rule 26.1 does not require the disclosure of all information that could conceivably be U;
1 3 relevant to a judge whois trying Sto decide whether he or she has a "financial interest" in a case.
14 Experience with divergent disclosure practices and improving technology may provide the -

15 foundation for more comprehensive disclo sure I requirements. The Judicial Conference,
16 supported by the committees, that work regularly with the Code of Judicial Conduct and by the
17 Administrative Office of the United, StateslCoqurts, is in tlhebest position to develop any
18 additional requirements and to adjust those requirements as technological and other
19 developments, warrant. Thus,-Rule 26 1 4has, been amended to lauthorize the Judicial Conference
20 to promulgate more detailed financial disclosure requirements -requirements that might apply
21 beyond nongovernmental corporate parties.' ,,,t il
22
23 As has been true in the past, Rule 26.1 does not forbid the promulgation of local rules that
24 require disclosures in addition to those required by Rule 26.1 itself. However, along with the
25 authority provided to the Judicial, Conference tokrequire additional disclosures is the authority to
26 preempt any local rulemaking on the topic of financial disclosure.
27
28 Subdivision (b). Rule 26.1(b) has been amended to require parties to file supplemental
29 disclosure statements whenever there is adchange in the information that Rule 26.1(a) requires the
30 parties to disclose. For example, if a publicly held corporation acquires 10% or more of a party's
31 stock after the party-has filed its disclosure statement, the party should file a supplemental
32 statement identifying that publicly held corporation.
33
34 Subdivision (c). Rule 26.1(c) has been amended to provide that a party who is required
35 to file a supplemental disclosure statement' must file an original and 3 copies, unless a local rule
36 or an order entered in a particular case provides otherwise.
37 -,;
38-
39
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DATE: May 11, 2000

RE: Report of the Advisory Committee on Bankruptcy Rules

L I. Introduction

The Advisory Committee on Bankruptcy Rules met on March 9-10, 2000, in Key Largo,

Florida. The Advisory Committee considered public comments regarding proposed amendments

to the Bankruptcy Rules that were published in August, 1999.

The proposed amendments published in 1999, include revisions to eight Bankruptcy Rules

(Rules 1007, 2002, 3016, 3017, 3020, 9006, 9020, and 9022). The Advisory Committee received

thirteen written comments on the proposed rules. Several of the comments were offered on

behalf of groups, including the Bankruptcy Judges of the Northern District of Illinois and the

Chief Bankruptcy Judges of the Ninth Circuit.> One person initially requested an opportunity to

appear at a public hearing on the proposed amendments, but he later withdrew that request and

rested on his written submission. The Advisory Committee considered the comments at its March

2000 meeting and approved each of the proposed amendments to the Rules, and will present them

to the Standing Committee at its June 2000 meeting for final approval and transmission to the

Judicial Conference. The Advisory Committee also will present amendments to Official Form 7

(Statement of Financial Affairs) to the Standing Committee for final approval and transmission to

L the Judicial Conference. The proposed amendments to this Form were published in August 1998

and the Advisory Committee- considered the comments at its March 1999 and September 1999

meetings.



The Advisory Committee approved a preliminary draft of proposed amendments to
Bankruptcy Rules 1004, 2004, 2014, 2015, and 9027, and new Bankruptcy Rule 1004.1. The
Advisory Committee also approved a preliminary draft of proposed amendments to Official Form
1 (Voluntary Petition), and will present the Form and Rules proposals to the Standing Committee
at its June 2000 meeting with a request that they be published for comment. '

The Advisory Committee also discussed whether to support a proposal to require or
encourage local courts to publish their local rules on the Internet accessible from a link from the
website of the Administrative Office of the United States Courts. The discussion noted that local
rules often are effectively unpublished notwithstanding efforts to improve access to those rules.
The Advisory Committee then approved a resolution to 1) urge each bankruptcy court to establish
and maintain a website; 2) encourage each court to post its local rules on the website; and 3) l
establish a local rules link from the Administrative Office website to each local court's website.

II Action Items

A. Proposed Amendments to Bankruptcy Rules 1007. 2002(c)(3') 2002(g), 3016. V
3017. 3020. 9006(f)1 . and 9022. and Official Form 7 Submitted for Final Approval
by the Standing Committee and Transmittal to the Judicial Conference. V
1. Public Comment.

The Preliminary Draft of the Proposed Amendments to the Federal Rules L
of Bankruptcy Procedure and related committee notes were published for
comment by the bench and bar in August 1999, and a public hearing on the 77
preliminary draft was" scheduled for January 18, 2000. The public hearing
was canceled when the only person submitting comments on the proposals
who requested to appear at-the scheduled hearing withdrew that request.

There were thirteen comments received' regarding the proposed
amendments to the rules, The comments contained in these submissions
are summarized on a rule-by-rule basis following the text of each rule in the
GAP Report set out below. The Advisory Committee-reviewed these F
comments, and, as a result, it made several revisions to the published draft.
The post-publication revisions are identified in the GAP Report.

' Rule 9006(f) extends the three day "mail rule" to electronic service of documents. Civil
Rule 5(b), on the other hand, does not provide additional time when service is accomplished r
electronically. The Advisory Committee considered the public comments and concluded that L
retention of the additional three days is preferable to the provisions in proposed Rule 5(b) F. R.
Civ. P. The Advisory Committee, however, also believes strongly that the bankruptcy and civil
rules should be consistent.

-2-
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The proposed amendments to Official Form 7 were published for comment
in August 1998. The Advisory Committee received six comments on the
proposed amendments to the form, and those comments are summarized
following the text of the form.

2. Synopsis of Proposed Amendments:

(a) Rule 1007 is amended so that, if the debtor knows that a creditor is an
infant or incompetent person, the debtor will be required to include in the list of
creditors and schedules'the name, address, and'legal relationship of any
representative upon whom process would be served in an adversary proceeding
against the infant or incompetent person. This information will enable the clerk to
mail notices required under Rule 2002 to the appropriate representative.

(b) Rule 2002(c). is amended to assure that parties entitled to notice of a
hearing onconfinnation of a plan are given adequate notice of any injunction
included in the plan that would enjoin conduct not otherwise enjoined by operation
of the Bankruptcy Code.

(c) Rule 2002(g) is amended to clarify that where a creditor or indenture
;trustee files both a proof of claim which includes 'a mailing address and a separate
request 'designating a different mailing address, the last paper filed determines the
proper address, and that a request designating a mailing address is effective only
with respect to a particular case. The amendments also clarify that a filed proof of
claim is considered a request designating a mailing address if a notice of no
dividend has been given under Rule 2002(e), but has been superseded by a
subsequent notice of possible dividend under Rule 3002(c)(5). A new paragraph
has been added to assure that notices to an infant or incompetent person are mailed
to the person's legal representative identified in the debtor s schedules or list of
creditors.

(d) Rule,3016 is amended to assure that entities whose conduct would be
enjoined under a plan, rather than by operation of the Bankruptcy Code, are given
adequate notice of the proposed injunction. The amendment would require that the
plan and disclosure statement describe in specific and conspicuous language all

-acts to be enjoined and -to identify the entities that would be subject to the
injunction.

(e) Rule 3017 is amended to assure that entities whose conduct would be
Lv . enjoined under a plan, but who would not ordinarily receive copies of the plan and

disclosure statement or information regarding the confirmation hearing because
they are neither creditors nor' equity security holders,. are provided with adequate

-3-
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notice of the proposed injunction, the confirmation hearing, and the deadline for
objecting to confirmation of the plan.

(f) Rule 3020 is amended so that, if a plan contains an injunction against
conduct not otherwise enjoined under the Code, the order confirming the plan
must describe in detail all acts enjoined and identify the entities subject to the F
injunction. The amendment also requires that notice of entry of the order of
confirmation betmailed to all known entities subject to the injunction.

(g) Rule 9006(f) is amended to expand the 3-dayrule so that it will apply to
any method of serlvice, including service by electronic means, authorized under
proposed amendments to Civil Rule 5(b), other than service by personal delivery.

(h) Rule 9020 is amended to delete provisions that delay for 10 days the
effectiveness of an order of civil contempt issued by a bankruptcy judge and that
render the order subject to de novo review by the district court. Other procedural
provisions in the rule are replaced with a statement that a motion for an order of
contempt made by the United States trustee or a party in interest Js governed by
Rule 9014 (contested matters).

(i) . Rule. 9022(a) is amended to authorize the clerk to serve notice of entry of a
judgment or order of la bankruptcy judge by any method of service, including
service by electronic means, permitted under the proposed amendments to Civil
Rule 5(b).

3. Text of Proposed Amendments to Rules 1007, 2002,3016, 3017, 3020, 9006,
9020, and 9022. l

Rule 1007. Lists, Schedules and Statements; Time Limits

I ***** r
2 W r (m! Infants and Incompetent Persons. If the debtor knows that a

3 person onthe list of creditors or schedules is an infant or incompetent

4, person, the debtor also shall include the name, address, and legal

5 relationship of any person upon whom process would be served in an

6 adversary proceeding against the infant or incompetent person in E
7 accordance with Rule 7004(b)(2).
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l
7 accordance with Rule-7004(b)(2).

COMMITTEE NOTE

Subdivision (m) is added to enable the person required to mail noticesL; under Rule 2002 to mail them to the appropriate guardian or other representative
when the debtor knows that a creditor or other person listed is an infant or
incompetent person.

The proper mailing address of the representative is determined in
accordance with Rule 7004(b)(2), which requires mailing to the person's dwelling
house or usual place of abode or at the place where the person regularly conducts
a business or profession.

L Q Public Comment on Proposed Amendments to Rule 1007(m):

(I) Karen Eddy (Clerk, Bankr. S.D. Fl.) suggested that the Rule set out
a format for submitting the address on the service matrix. She also
proposed that the Official Forms be amended to include a column
for listing a guardian or representative of the creditor.

L GAP Report on Rule 1007(m). No changes since publication.

Rule 2002. Notices to Creditors, Equity Security
Holders, United States, and United States Trustee

L~~~~~~~~~~~

2 (c) Content of Notice.

3

4 (3) Notice ofHearing on Confirmation When Plan

5 Provides-for an Iniunction. If a plan provides for an injunction

6 against conduct not otherwise enjoined under the Code, the notice

L A 7 required under Rule 2002(b)(2) shall:

l 8 (A include in conspicuous language (bold, italic.
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17
11 or underlined text) a statement that the plan proposes an 1
12 injunction: m

Li
13 (B) describe briefly the nature of the injunction:

14 and

15 (C) identify the entities that would be subject to

16 the injunction.

17 17

18 (g) Adss of ices. Adl n 0to j to be mailed

19 under this ru le to a ceditorequity security lolder, ori indenture trustee

20 shall ebc addi es as Su ntiity Ul an authorized agent may direct ill a

2 1 f il d oequet, 0 ther w ise, to tl' ~ d d ~ess shown in th1e lis t of creditors o, the

22 schedule, whichever is filed later. Jf a different address is stated in a p roof

23 of claiz duly filed, that address sliall be used unless a notice of no dividend

24 haeengael

25 (g) Addressing Notices. r
26 (1) Notices required to be mailed under Rule 2002 to a

27 creditor, indenture trustee, or equity security holder shall be

28 addressed as such entity or an authorized agent has directed in itsr

29 last request filed in the particular case. For the purposes of this

30 subdivision-

31 LA) a proof of claim filed by a creditor or L

32 indenture trustee that designates a mailing address p

-6- L
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31 constitutes a filed request to mail notices to that address,

[; 32 unless a notice of no dividend has been given under Rule

33 2002(e) and a later notice of possible dividend under Rule

34 3002(c)(5) has not been given: and,

35 a proof of interest filed by an equity security

36 ., . , holder that designates a,;mnailing address constitutes a filed

37 request to mail notices to that address.

i_ - 38 If a creditor or indenture trustee has not filed a

r 3.9 'request designating a mailing address under Rule 2002(g)(1), the

40 notices shall be mailed to the address shown on the list of creditors

41 or schedule of liabilities. whichever is filed later. If an equity

42 security holder has not filed a request designating a mailing address

43 under Rule 2002(g)(1). the notices shall, be mailed to the address

L 44 shown on the list of equity security holders.

45 ( If a list or schedule filed under Rule 1007 includes

46 the names and address of alegalrepresentative of an infant or

47 incompetent person. and a person other than that representative

48 files a request or proof of claim designating a name and mailing

L 49 address that differs from the -name and address of the representative

50 included in the list or schedule, unless the court orders otherwise.

L 51 notices under Rule 2002 shall be mailed to the representative

L 52, included in the list or schedulesand -to the name and address

-7-



53 designated in the request or proof of claim.

54 *.* ***

COMMITTEE NOTE

Subdivision (c)(3) is added to assure that parties given notice of a hearing
to consider confirmation of a plan under subdivision (b) are given adequate notice C

of an injunction provided for in the plan if it would enjoin conduct that is not I

otherwise enjoined by operation of the Code. The validity and effect of any
injunction provided for in a plan are substantive law matters that are beyond the
scope of these rules.

The notice requirement of subdivision (c)(3) is not applicable to an
injunction contained in a plan if it is substantially the same as an injunction
provided under the Code. For example, if a plan contains an injunction against acts

_to collect a discharged debt from the debtor, Rule 2002(c)(3) would not apply
because that conduct would be enjoined under § 524(a)(2) upon the debtor's
discharge. But ifla plan provides that creditors will be enjoined from asserting
claims against persons who are not debtors in the case, the notice of the
confirmation hearing must include the information required under Rule 2002(c)(3)
because that conduct would not be enjoined by operation of the Code. See §
524(e).

The requirement that the notice, identifyJthe entities that would be subject
to the injunction requires only reasonable identification under the circumstances. If F
the entities that would be subject to the injunction cannot be identified by name,
the notice may describe them by class or category if reasonable under the
circumstances. For example, it may be sufficient for the notice to identify the
entities as "all creditors of the debtor" and for the notice to be published in a
manner that satisfies due process requirements. F

Subdivision (g) has been revised to clarify that where a creditor or
indenture trustee files both a proof of claim which includes a mailing address and a
separate request designating a mailing address, the last paper filed determines the
proper address. The amendments also clarify that a request designating a mailing
address is effective only with respect to a particular case. F

Under Rule 2062(g), a duly filed proof of claim is considered a request
designating a mailing address if a notice of no dividend has been given under Rule
2002(e), but has been superseded by, a subsequent notice of possible dividend l
under Rule 3002(c)(5). A duly filed proof of interest is considered a request
designating a mailing address of an equity security holder. EJ

-8- I
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Rule 2002(g)(3) is added to assure that notices to an infant or incompetent
V person under this rule are mailed to the appropriate guardian or other legal

representative. Under Rule 1007(m), if the debtor knows that a creditor is an infant
or incompetent person, the debtor is required to include in the list and schedule of
creditors the name and address of the person upon whom process would be served
in an adversary proceeding in accordance with Rule 7004(b)(2). If the infant or
incompetent person, or another person, files, a request or proof of claim

L designating a different name and mailing address, the notices would have to be
mailed to both names and addresses until the court resolved the issue as to the

'proper mailing address.

L
The other amendments to Rule 2002(g) are stylistic.

Public Comment on Proposed Amendments to Rule 2002(c)(3):

by (1) Jack E. Horsley, Esq. (Mattoon, Il.) urged that the notice include a
statement of the reason why entities would be subject to an injunction.

117 (2) Matthew E. Wilkins, Esq. (Detroit, Mi.) supports the notion of

increased notice to parties that are subject to injunctions, but he
asserts that the proposed amendments will encourage the issuance of
injunctions not authorized by the Bankruptcy Code.

L (3) Hon. S. Martin Teel, Jr. (Bankr. D.D.C.) supports improving notice
to parties subject to injunctions, but suggests that the rule require the
title of the notice to state that the plan includes an injunction. He also

, suggests that the rule include a remedy in the event of a failure to
comply with its provisions.

(4) Hon. Susan Pierson Sonderby (Bankr. N.D. Il.), on behalf of the
Bankruptcy Judges for the Northern District of Illinois, supports the
proposed amendments.

(5) Hon. Louise De Carl Adler (Bankr. S.D. Cal.), on behalf of the
Conference of Chief Bankruptcy Judges of the Ninth Circuit,
expressed concern that the amendments go beyond establishing
procedural protection and may engender disputes

-9-Ln



GAP Report on Rule 2002(c)(3). In Rule 2002(c)(3), the word "highlighted" LJ
was replaced with "underlined" because highlighted documents are difficult to scan
electronically for inclusion in the clerks' files. The Committee Note was revised to
put in a more prominent position the statement that the validity and effect of any
injunction provided for in a plan are substantive matters beyond the scope ofthe rules. p
Public Comment on Proposed Amendments to Rule 2002(g):

(1) Karen Eddy (Clerk,. Bankr. S.D. Fl.) proposed that the Rule be -
clarified to give greater assistance to clerks who receive multiple
requests for service by or on behalf of the same creditor. She Cl
suggested that a national form "Request for Service" be developed.

(2) Mark A. Cronin, Esq. (Fort Washington, Pa.) finds the proposed
amendments preferable, and joins with Raymond P. Bell, Jr. All
(Bankruptcy Manager, Fleet Credit Card Services, L.P., Horsham,
Pa.) to suggest that claims in all cases be "deemed allowed" without
the need for filing proof of the claim unless the claim is listed as
disputed, contingent; or unliquidated.

GAP Report on Proposed Amendments to Rule 2002(g! No changes since
publication.

Rule 3016. Filing of Plan and Disclosure Statement in
a Chapter 9 Municipality ndor Chapter 11 Reorganization Cases C ase Li

2 (a Iniunction Under a Plan. If a plan provides for an injunction

3 against conduct not otherwise enjoined under the Code, the plan and J, J

4 disclosure statement shall describe in specific and conspicuous language (bold,

5 italic, or underlined text) all acts to be enjoined and identify the entities that

6 would be subject to the injunction. 17
COMMITTEE NOTE 1

Subdivision (c) is added to assure that entities whose conduct would be enjoined
under a plan, rather than by operation of the Code, are given adequate notice of the

-10- 5
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L
proposed injunction. The validity and effect of any injunction are substantive law
matters that are beyond the scope of these rules.

Specific and conspicuous language is not necessary if the injunction contained in
the plan is substantially the same as an injunction provided under the Code. For
example, if a plan contains an injunction against acts to collect a discharged debt from
the debtor, Rule 3016(c) would not apply because that conduct would be enjoined
nonetheless under § 524(a)(2). But if a plan provides that creditors will be
permanently enjoined from asserting claims against persons who are not debtors in the
case, the plan and disclosure Statement must highlight the injunctive language and
comply with the requirements of Rule 3016(c). See § 524(e).

The requirement in this rule that the plan and disclosure statement identify the
rentities that would be subject to the injunction requires reasonable identification under
the circumstances. If the entities that would be subject to the injunction cannot be
identified by name, the, plan and disclosure statement may describe them by class orr category. For example, it may be sufficient to identify the subjects of the injunction

L Fas "all creditors of the debtor."

Public Comment on Proposed Amendments to Rule 3016:

(1) Jack E. Horsley, Esq. (Mattoon, Il.) believes that the proposed
amendments will ensure that adequate notice of the injunction is given.

(2) Matthew E. Wilkins, Esq. (Detroit, Mi.) opposed the amendments
because they could constitute an endorsement of the issuance of
injunctions which the courts have no authority to issue.

(3) Hon. Louise De Carl Adler (Bankr. S.D. Cal.), on behalf of the Chief
Bankruptcy Judges of the Ninth Circuit, contends that the proposed
amendments go beyond procedural change and are substantive in nature.

i, - GAP Report on Rule 3016. The word "highlighted" in the parenthesis was
replaced with "underlined" because highlighted- documents are difficult to scan
electronically for inclusion in the clerks' files. The Committee Note was revised to

lL put in a more prominent position the statement that the validity and effect of any
injunction provided forin a plan are substantive matters beyond the scope ofthe rules.Lo Other stylistic changes were ma-de to the Committee Note.

. . .~~~~~~11



Rule 3017. Court Consideration of Disclosure Statement in a Chapter 9
Municipality mW or Chapter 11 Reorganization Cases Case

1~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~

2 (f Notice and Transmission of Documents to Entities Subject to

3 an 17hInhunction Under a Plan. If a plan provides fomranl injunction against r
4 conduct not otherwise enjoined under the Code and an entity that would be

5 subject to the injunction is not a creditor or equity security holder, at the

6 hearing held under Rule 3017(a), the-court shallgconsider procedures for

7 providing the entity with:

8 ( at least 25 days' notice of the time fixed for filing

9 objections and the hearing on confirmation of the plan containing the

10 information described in Rule 2002(c)(3') and

11 to the extent feasible, a copy of the plan and disclosure L
12 statement.

COMMITTEE NOTE

Subdivision (f) is added to assure that entities. whose conduct would be enjoined
under a plan, rather than by operation of the Code, and who will not receive the
documents listed in subdivision (d) because they are neither creditors nor equity l
security holders, are provided with adequate notice of the proposed injunction. It
does not address any substantive law issues relating to the validity or effect of any r
injunction provided under a plan, or any due process or other constitutional issues
relating to notice. These issues are beyond' the scope of these rules and are left for
judicial determination. .

This rule recognizes the need for adequate notice to subjects of an injunction, but
that reasonable flexibility under.the circumstances may be required. If a known and
identifiable entity would be subject to the injunction, and the notice, plan, and Act
disclosure statement could be mailed to that entity, the court should require that they
be mailed at the same time that the plan, disclosure statement and related documents

-12- F
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are mailed to creditors under Rule 3017(d). If mailing notices and other documents
is not feasible because the entities subject to the injunction are described in the plan
and disclosure-statement by class or category and they cannot be identified
individually by name and address, the court may require that notice under Rule
3017(f)(1) be published.

Public Comment on Proposed Amendments to Rule 3017:

(1) Jack E. Horsley, Esq. (Mattoon, Il.) believes that the proposed
amendments will ensure that adequate notice of the injunction is given.

(2) Matthew E. Wilkins, Esq. (Detroit, Mi.) opposed the amendments
because they could constitute an endorsement of the issuance of
injunctions which the courts have no authority to issue.

(3) Hon. Louise De Carl Adler (Bankr. S.D. Cal.), on behalf of the Chief
Bankruptcy Judges of the Ninth Circuit, contends that the proposed
amendments go beyond procedural change and are substantive in nature.

L GAP Report on Rule 3017. No changes in the text of the proposed amendments
since publication. The Committee Note was revised to put in a more prominent
position the statement that the rule' does not address related substantive law issues
which are beyond the scope of the rules.

Rule 3020. Deposit; Confirmation of Plan in a Chapter 9 Municipality
or a Chapter 11 Reorganization Case

(7 2 (c) Order of Confirmation.

3 (.1. The order of confirmation shall conform to the appropriate Official
LI

4 Form and . If the plan provides for an injunction against conduct not

5 otherwise enjoined under the Code, the order of confirmation shall (1)

6 describe in reasonable detail all acts enioined: (2) be specific in its terms

7 regarding the injunction; and (3) identify the entities subject to the

-13-
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8 injunction. A

9 _ r M s /e g Notice of entry of the order of confirmation notice of entry

10 thereof shall be mailed promptlyas pro-vided -n Rule 2002(f) to the

11 debtor, the trustee, creditors, equity security holders, and other parties in

12 interest, and, if known. to any identified entity subject to an injunction 7

13 provided for in the plan against conduct not otherwise enjoined under the r
14 Code.

15 2) Except in a chapter 9 municipality case, notice of entry of the

16 order of confirmation shall be transmitted to the United States trustee as 0

17 provided in Rule 2002(k)..

18

COMMITTEE NOTE F

Subdivision (c) is amended to provide notice to an entity subject to an injunction
provided for in a plan against conduct not otherwise enjoined by operation of the C

Code. This requirement is not applicable to an injunction contained in a plan if it is
substantially the same as an injunction provided Sunder the Code. The validity and
effect of any injunction provided for in a plan are substantive law matters that are F
beyond the scope of these rules.

The requirement that the order of confirmation identify the entities subject to the
injunction requires only reasonable identification under the circumstances. If the
entities that would be subject to the injunction cannot be identified by name, the order
may describe them by class or category if reasonable under the circumstances. For
example, it may be sufficient to identify the entities. as "all creditors of the debtor."

-14-



Public Comment on Proposed Amfiendments to Rule 3020:

(1) Matthew E. Wilkins, Esq. (Detroit, Mi.) opposed the amendments
because they could constitute an endorsement of the issuance of
injunctions which the courts have no authority to issue.

(2) Hon. Louise De Carl Adler (Bankr. S.D. Cal.), on behalf of the Chief
Bankruptcy Judges of the Ninth Circuit, contends that the proposed
amendments go beyond procedural change and are substantive in nature.

GAP Report on Rule 3020. No changes in the text of the proposed amendments
since publication. The Committee Note was revised to put in a more prominent
position the statement that the validity and effect of injunctions provided for in plans
is beyond the scope of the rules.

Rule 9006. Time

2 (f) Additional Time after Service by Mail or Under Rule 5b) (2) (C)

3 or (D) F. R. Civ. P. When there is a right or requirement to do some act or

4 undertake some proceedings within a prescribed period after service of a

5 notice or other paper and the notice or paper other than process is served by

6 mail or under Rule 5(b)(2)(C) or (D) F. R. Civ. P., three days shall be added

r 7 to the prescribed period.

8~~~~~~~~~~~ * *** *

COMMITTEE NOTE

gRule 5(b) F. R- Civ. P., which is made applicable in adversary proceedings by
Rule 7005, is being restyled and amended to authorize service by electronic means-
or any other means not otherwise authorized underRule 5(b)-if consent is obtained
from the person served. The amendment to Rule 9006(f) is intended to extend the
three-day "mail rule" to service under Rule 5(b)(2)(D), including service by electronic
means. The three-day rule also will'apply to service under Rule 5(b)(2)(C) F. R.

-15-



Civ. P. when the person served has no known address and the paper is served by
leaving a copy with the clerk of the court.

,,Public Comment on Proposed Amendments to Rule 9006:

(1) Jack E. Horsley, Esq. (Mattoon, II.) supports service by electronic
means buts suggests that "electronic means" should be more explicitly
defined in the rule.

(2) Mark D. Reed, Esq. (Des Moines, Ia.) wholeheartedly supports 7
service by electronic means. -

(3) Hon. Susan Pierson Sonderby (Bankr. N.D. Il.), on behalf of the
Bankruptcy Judges for the Northern District of Illinois, strongly
supports service by electronic means and proposed that such service
be allowed even in the absence of the consent of the party to be
served. She also states thosejudges' opposition to retaining the 3-day
rule to service by electronic means.

(4) Hon. Louise De Carl Adler (Bankr' S.D. Cal.), on behalf of the Chief
Bankruptcy Judges of the Ninth Circuit, stated that there are good
arguments for and against adding 3 days to the response period after
electronic service, and she expressed no preference other than that the
rule be identical under both the bankruptcy rules and the civil rules.

(5) Ralph W. Brenner, Esq., David H. Marion, Esq., and Stephen A.
Madva, Esq. (Philadelphia, Pa.) all strongly support electronic service
and recommend that the bankruptcy rules and the civil rules by made
consistent.

(6) Francis Patrick Newell, Esq. (Phildelphia, Pa.) strongly supports
electronic service and recommends that the bankruptcy rules and the
civil rules be made consistent. 7

(7) Martha L. Davis, Esq., General Counsel, Executive Office for United
States. Trustees, (Washington, D.C.) supports the amendments r
permitting service by electronic means on persons who consent to that EJ,
form of service. She also supports the adoption of a 3-day rule
comparable to the mailing grace period already. contained in the rules 7
as a means of encouraging electronic service as well as to avoid L
'artificially shortening the period due to electronic transmission errors,
incompatible message formats, and the like. f

-16-

L



(8) Michael E. Kunz (Clerk, ED. Pa.) states that the 3-day rule is[ J unnecessary when electronic service is employed, and he notes also
that the 3-day rule does not apply under the civil rules.

GAP Report on Rule 9006 No changes since publication.

[; . Rule 9020. Contempt Proceedings

. .1 Rule 9014 governs a motion for an order- of contempt made by the

2 United. States trustee or a party in interest.

~~~~~~~3 (a) C02W7te71ipl Con'nifted in? Presvitce qj B=Iaw7tptcy ohidge.

4 6onteinpt coninlitted in tle presence of a banwraptcy judge may be

5 determ1 in1ed suiLmnarily by a ba1nkriptcy judge. The order o f contempt shall

6 recite tle facts and slhall be signed by thie baikruptcy judge' ad entered of

7 record.

8 (b) Ofther Ctntpi. Ceontenipt coniiizitted inl acaseor pioceeding

L 9 pen~ding before a bankruptcy judge except when determinied as pr ovided in

10 subdivision (a) of this rule, mnay be detenkniuned by tile bankiuptcy judge only

11. after a hear ing o,, hlotice. Thle notice shail be inl w itinzg, shall state thle essetial

12 facts conistituting the contei-npt har ged a1 d dyese ibe thle contempt as cjiinfinai

L 13 or civil and shall state the tinie an5 d place of lhearing, allowiz1g a reason-6l

14 time for tlhe piypaiatioii of tbre defense. The notiee may be given the

L 15 court' s ownl initiative or Oll applicatioll of tlle United Statcs atto, n~ey or by a

16 atto.,ney appoiited by the court for th a t pauro=J. If tlmy conitempt yharged

17 iivolves disrespect to o, yciticisin of a banllkbiptcy judge, that judge 'S

[ -17-
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18 disqualified fiorl p re si d i nz g at the lheaiiiFg ecpt vvith the con.sent of the

19 pencorged ,

20 (c) S-ervire bnd E~ffiecfive Date of OY&Y-,- Reviewv. The clerkc shall

21 serve forthwith a copy of thl O c e. of corempt on tre entity named therei n.

22 Thle order shall be effective 10 days afti, seervice of the order and shall leave

23 the same fprc, and yffe aS an u.deo c e e11t.er . thd Jbe trict , .

24 unless, within the 1.0 day period, the entity ,nanied thereini serves and files

25 objections p rep a red in the mannrulprovided in Rule 9033(b). If tiniely

26 objectio1 s are filed, the order shall be reviewed as provided in Rule 9033.

27 (D) Righi io Jumy Tribal. Notliing in this ,ule shail be construed to

28 impaih the right toujury trial whenever it otherwise exists. a

COMMITTEE NOTE F
The amendments to this rule cover a motion for an order of contempt filed by

the United States trustee or a party in interest. This rule, as amended, does not F
address a contempt proceeding initiated by the court sua sponte.

Whether the court is acting on motion under this rule or is acting sua sponte,L
these amendments are not intended to extend, limit, or otherwise affect either the
contempt power of a bankruptcy judge or the role of the district judge regarding F
contempt orders. Issues relating to the contempt power of bankruptcy judges are E
substantive and are left to statutory and judicial development, rather than procedural
rules. C

This rule, as amended in 1987, delayed for ten days from service the
effectiveness of a bankruptcy judge's order of contempt and rendered the order F
subject to de novo review by the district court. These limitations on contempt orders L
were added to the rule in response to the Bankruptcy Amendments and Federal
Judgeship Act of 1984, Pub. L. No. 98-353, 98 Stat. 333, which provides that
bankruptcy judges are judicial officers of the district court, but does not specifically
mention contempt power. See 28 U.S.C. § 151. As explained in the committee note
to the 19837 amendments to this rule,: no. decisions of the courts of appeals existed F



concerning the authority of a bankruptcy judge to punish for either civil or criminal
contempt under the 1984 Act and, therefore, the rule as amended in 1987 "recognizes

L that bankruptcy judges may not have the power to punish for contempt." Committee
Note to 1987 Amendments to Rule 9020.

Since 1987,' several courts of appeals have held that bankruptcy judges have
the power to issue civil contempt orders. See} eg., Matter of Terrebonne Fuel and
Lube. Inc., 108 F.3d 609 (5th Cir. 1997); In re Rainbow Magazine. Inc., 77 F.3d 278

L (9th Cir. 1996). Severalcourts have distinguished between a bankruptcy judge's civil
contempt power and criminal contempt power. See, e.g., Matter of Terrebonne Fuel
and Lube. Inc., 108 F.3d at 613, n. 3 ("[a]lthough we find that bankruptcy judge's
[sic] can find a party in civil contempt, we must point out that bankruptcy courts lack
the power to hold persons in criminal contempt.").>. For other decisions regarding
criminal contempt power, see, e.g., In re Raar, 3 F.3d 1174 (8th Cir. 1993); Matter
of Hipp. Inc., .895 F.2d .1503 (5th Cir. 1990). To the, extent that Rule 9020, as
amended in 1987, delayed the effectiveness of civil contempt orders and required de
novo review by, the district courts. the rule may have been unnecessarily restrictive in
view ofjudicial decisions recognizing that bankruptcyjudges have the power to hold
parties in civil contempt.

Air Subdivision (d), which provides that the rule shall not be construed to impair
the right to trial by jury, is deleted as unnecessary and is not intended to deprive any

V party of the right to a jury trial when it otherwise exists.

F Public Comment on Proposed Amendments to Rule 9020:

(1) 'Hon. Louise De Carl Adler (Bankr. S.D. Cal.), on behalf of the Chief
Bankruptcy Judges of the Ninth Circuit, expressed concern that the
proposed amendments could be read to undercut the bankruptcy
courts' authority to exercise sua sponte contempt powers.

(2) Martha L. Davis, Esq., General Counsel, Executive Office for United
States Trustees (Washington, D.C.) stated strong opposition to the
proposed amendments and advocated retention of the existing rule.

L_ - The basis of her, objection is that she is unpersuaded that the judicial
developments governing the contempt powers of the bankruptcy
courts justify the deletion of the more elaborate system of contempt

La ': 'actions in place under'the current' rule

GAP Report on Rule 9020. No changes in the text of the proposed
amendments since publication. Stylistic changes were made to the Committee Note.
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Rule 9022. Notice, of Judgment or Order

1 (a) tJzudgment or OrderofBankruptcyJudge. Immediatelyonthe

2 entry of a judgment or order the clerk shall serve a notice of entry by-mai+ in

3 the manner provided by--tr'e-- 7085 in Rule 5(b) F. R. Civ. P. on the

4 contestingrparties and on other entities as the court directs. Unless the case

*5 His a chapter 9 municipality case, the clerk shall forthwith transmit to the

L
6 - United States trustee a copy of the judgment or order. Service of the notice

7 shall be noted in the docket.-Lack of notice of the enitry does not affect the L

8 S time to appeal or relieve or authorize the court to relieve a party for failure to

9 appeal within the time allowed, except as.permitted in Rule 8002.

1-0. -

COMMITTEE NOTE 7
Rule 5(b) F.,R. Civ. P., which is made applicable in adversary proceedings by

Rule 7005, is being restyled and amended to authorize service by electronic means- -
or any other-means not otherwise authorized under Rule 5(b) - if consent is obtained
from the person served. The amendment to Rule 9022(a) authorizes the clerk to serve
notice of entry of a judgment or order by electronic means if the person served r
consents, or to use any other means of service authorized under Rule 5(b), including
service by mail. This amendment conforms to the amendments made to Rule 77(d) F.

R. Civ. P.

Public Comment on Proposed Amendments to Rule 9022:

(1) Jack E. Horsley, Esq. (Mattoon, II.) supports the service of notice of
entry of judgments and orders by electronic means.

(2) Martha L. Davis, Esq., General Counsel, Executive Office for United
States Trustees L (Washington, D.C.) supports the proposed
amendments but cautions that the rule could be construed to permit
electronic service of judgments and orders even in the absence of {

L.
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consent by the recipient of the notice.

L GAP Report on Rule 9022. No changes since publication.

El'

E

-21-



Form 7 [
(9/00)

FORM 7. STATEMENT OF FINANCIAL AFFAIRS

UNITED STATES BANKRUPTCY COURT

DISTRICT OF

In re: Case No.
(Name) (f knw)

Debtor

STATEMENT OF FINANCIAL AFFAIRS

This statement is to be completed by every debtor. Spouses filing a joint petition may file a single statement on which __

the information for both spouses is combined. If the case is filed under chapter 12 or chapter 13, a married debtor must furnish
information for both spouses whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not
filed. An individual debtor engaged in business as a sole proprietor, partner, family farmer, or self-employed professional,
should provide the information requested on this statement concerning all such activities as well as the individual's personal
affairs.

Questions 1 -18 are to be completed by all debtors. Debtors that are or have been in business, as defined below, also
must complete Questions 19 - 25. If the answer to an applicable question is "None," mark the box labeled "None." If
additional space is needed for the answer to any question, use and attach a separate sheet properly identified with the case name,
case number (if known), and the number of the question.

DEFINITIONS [
"In business." A debtor is "in business" for the purpose of this form if the debtor is a corporation or partnership. An _

individual debtor is "in business" for the purpose of this form if the debtor is or has been, within the six years immediately
preceding the filing of this bankruptcy case, any of the following: an officer, director, managing executive, or owner of 5 percent
or more of the voting or equity securities of a corporation; a partner, other than a limited partner, of a partnership; a sole
proprietor or self-employed.

"Insider. " The term "insider" includes but is not limited to: relatives of the debtor; general partners of the debtor and
their relatives; corporations of which the debtor is an officer, director, or person in control; officers, directors, and any owner of
5 percent or more of the voting or equity securities of a corporate debtor and their relatives; affiliates of the debtor and insiders
of such affiliates; any managing agent of the debtor. 11 U.S.C. § 101.

1. Income from employment or operation of business

None State the gross amount of income the debtor has received from employment, trade, or profession, or from operation of
rl the debtor's business from the beginning of this calendar year to the date this case was commenced. State also the

gross amounts received during the two years immediately preceding this calendar year. (A debtor that maintains, or
has maintained, financial records on the basis of a fiscal rather than a calendar year may report fiscal year income.
Identify the beginning and ending dates of the debtor's fiscal year.) If ajoint petition is filed, state income for each
spouse separately. (Married debtors filing under chapter 12 or chapter 13 must state income of both spouses whether LJ
or not a joint petition is filed, unless the spouses are separated and a joint petition is not filed.)

AMOUNT SOURCE (if more than one)
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[ 2

2. Income other than from employment or operation of business

None State the amount of income received by the debtor other than from employment, trade, profession, or operation of the
rl debtor's business during the two years immediately preceding the commencement of this case. Give particulars. If a

joint petition is filed, state income for each spouse separately. (Married debtors filing under chapter 12 or chapter 13
must state income for each spouse whether or not ajoint petition is filed, unless the spouses are separated and ajoint
petition is not filed.)

AMOUNT SOURCE

L
3. Payments to creditors

None a. List all payments on loans, installment purchases of goods or services, and other debts, aggregating more than
0 $600 to any creditor, made within 90 days immediately preceding the commencement of this case. (Married

debtors filing under chapter 12 or chapter 13 must include payments by either or both spouses whether or not a
joint petition is filed, unless the spouses are separated and a joint petition is not filed.)

NAME AND ADDRESS OF CREDITOR DATES OF AMOUNT AMOUNT
PAYMENTS PAID STILL OWING

F'L

None b. List all payments made within one year immediately preceding the commencement of this case to or for the
El1 2 benefit of creditors who are or were insiders. (Married debtors filing under chapter 12 or chapter 13 must include

payments by either or both spouses whether or not a joint petition is filed, unless the spouses are separated and a
joint petition is not filed.)

NAME AND ADDRESS OF CREDITOR DATE OF AMOUNT AMOUNT
AND RELATIONSHIP TO DEBTOR PAYMENT PAID STILL OWING

L

4. Suits and administrative proceedings, executions, garnishments and attachments

None a. List all suits and administrative proceedings to which the debtor is or was a party within one year- immediately
E Cl preceding the filing of this bankruptcy case. (Married debtors filing under chapter 12 or chapter 13 must include

L information concerning either or both spouses whether or not ajoint petition is filed, unless the spouses are
Li separated and a joint petition is not filed.)

CAPTION OF SUIT COURT OR AGENCY STATUS OR
L,. AND CASE NUMBER NATURE OF PROCEEDING AND LOCATION DISPOSITION
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3 E
None b. Describe all property that has been attached, garnished or seized under any legal or equitable process within one
E year immediately preceding the commencement of this case. (Married debtors filing under chapter 12 or chapter

13 must include information concerning property of either or both spouses whether or not ajoint petition is filed,
unless the spouses are separated and a joint petition is not filed.)

NAME AND ADDRESS ^ DESCRIPTION
OF PERSON FOR WHOSE DATE OF, AND VALUE OF
BENEFIT PROPERTY WAS SEIZED SEIZURE PROPERTY

5. Repossessions, foreclosures and returns

None List all property that has been repossessed by a creditor, sold at a foreclosure sale, transferred through a deed in lieu
El of foreclosure or returned to the seller, within one year immediately preceding the commencement of this case.

(Married debtors filing under chapter 12 or chapter 13 must include information concerning property of either or both
spouses whether or not a joint petition is filed, -unless the spouses are separated and a joint petition is not filed.) r

DATE OF REPOSSESSION, DESCRIPTION
NAME AND ADDRESS FORECLOSURE SALE, AN] VALUE OF
OF CREDITOR OR SELLER TRANSFER OR RETURN PROPERTY

LlU

6. Assignments and receiverships .n

None a. Describe any assignment of property for the benefit of creditors made within 120 days immediately preceding the
al commencement of this case. (Married debtors filing under chapter 12 or chapter 13 must include any assignment

by either or both spouses whether or not ajoint petition is filed, unless the spouses are separated and ajoint
petition is not filed.)

TERMS OF

NAME AND ADDRESS DATE OF ASSIGNMENT
OF ASSIGNEE ASSIGNMENT OR SETTLEMENT

None b. List all property which has been in the hands of a custodian, receiver, or court-appointed official within one year
D immediately preceding the commencement of this case. (Married debtors filing under chapter 12 or chapter 13

must include information concerning property of either or both spouses whether or not a joint petition is filed,
unless the spouses are separated and ajoint petition-is not filed.)

NAME AND LOCATION DESCRIPTION
NAME AND ADDRESS OF COURT DATE OF, AND VALUE OF
OF CUSTODIAN CASE TITLE & NUMBER ORDER PROPERTY
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7. Gifts

None List all gifts or charitable contributions made within one year immediately preceding the commencement of this case
except ordinary and usual gifts to family members aggregating less than $200 in value per individual family member
and charitable contributions aggregating less than $100 per recipient. (Married debtors filing under chapter 12 or
chapter 13 must include gifts or contributions by either or both spouses whether or not ajoint petition is filed, unless
the spouses are separated and a joint petition is not filed.)

NAME AND ADDRESS RELATIONSHIP DESCRIPTION
OF PERSON TO DEBTOR, DATE AND VALUE
OR ORGANIZATION IF ANY, OF GIFT OF GIFT

r 8. Losses
L

None List all losses from fire, theft, other casualty or gambling within one year immediately preceding the commencement
El of this case or since the commencement of this case. (Married debtors filing under chapter 12 or chapter 13 mustL include losses by either or both spouses whether or not a joint petition is filed, unless the spouses are separated and a

joint petition is not filed.)

DESCRIPTION DESCRIPTION OF CIRCUMSTANCES AND, IF
AND VALUE OF LOSS WAS COVERED IN WHOLE OR IN PART DATE OF
PROPERTY BY INSURANCE, GIVE PARTICULARS LOSS

* L 9. Payments related to debt counseling or bankruptcy

None List all payments made or property transferred by or on behalf of the debtor to any persons, including attorneys, forL El consultation concerning debt consolidation, relief under the bankruptcy law or preparation of a petition in bankruptcy
within one year immediately preceding the commencement of this case., -

DATE OF PAYMENT,, AMOUNT OF MONEY OR

NAME AND ADDRESS NAME OF PAYOR IF DESCRIPTION AND VALUE
OF PAYEE OTHER THAN DEBTOR OF PROPERTY

F: 10. Other transfers

None List all other property, other than property transferred in the ordinary course of the business or financial affairs ofK El the debtor, transferred either absolutely or as security within one year immediately preceding the commencement of
this case. (Married debtors filing under chapter 12 or chapter 13 must include transfers by either or both spouses
whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not filed.)

: l DESCRIBE PROPERTY
NAME AND ADDRESS OF TRANSFEREE, TRANSFERRED
RELATIONSHIP TO DEBTOR DATE AND VALUE RECEIVED

L
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11. Closed financial accounts

None List all financial accounts and instruments held in the name of the debtor or for the benefit of the debtor which were
FT 8 closed, sold, or otherwise transferred within one year immediately preceding the commencement of this case. Include

checking, savings, or other financial accounts, certificates of deposit, or other instruments; shares and share accounts
"held in banks, credit unions,-pension funds, cooperatives, associations, brokerage houses and other financial
institutions. (Married debtors filing under chapter 12 or chapter 1,3 must-include information concerning accounts or
instruments held by or for either or both spouses whether or not ajoint petition is filed, unless the spouses are
separated and ajoint petition is not filed.)

TYPE AND NUMBER AMOUNT ANDL
NAME AND ADDRESS OF ACCOUNT AND DATE OF SALE
OF INSTITUTION AMOUNT OF FINAL BALANCE OR CLOSING

F
C

12. Safe deposit boxes

None List each safe deposit or other box or depository in which the debtor has or had securities, cash, or other valuables K
a] within one year immediately preceding the commencement of this case. (Married debtors-filing under chapter 12 or

chapter 13 must include boxes or depositories of either or both spouses whether or not ajoint petition is filed, unless
the spouses are separated and ajoint petition, is not filed.)

NAME AND ADDRESS NAMES AND ADDRESSES' DESCRIPTION DATE OF TRANSFER
OF BANK OR OF THOSE WITH ACCESS OF OR SURRENDER,
OTHER DEPOSITORY TO BOX OR DEPOSITORY CONTENTS IF ANY

13. Setoffs

None List all setoffs made by any creditor, including a bank, against a debt or deposit of the debtor within 90 days preceding
O the commencement of this case. (Married debtors filing under chapter 12 or chapter 13 must include information

concerning either or both spouses whether-or not ajoint petition is filed, unless the spouses are separated and a joint
petition is not filed.)

DATE OF AMOUNT OF
NAME AND ADDRESS OF CREDITOR SETOFF SETOFF [1

14. Property held ,for another person

None List all property owned by another person that the debtor holds or controls.

NAME AND ADDRESS DESCRIPTION AND VALUE [
OF OWNER OF PROPERTY LOCATION OF PROPERTY
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15. Prior address of debtor

None If the debtor has moved within the two years immediately preceding the commencement of this case, list all premises
a which the debtor occupied during that period and vacated prior to the commencement of this case. If ajoint petition is

filed, report also any separate address of either spouse.

ADDRESS NAME USED DATES OF OCCUPANCY

16. Spouses and Former Spouses

None If the debtor resides or resided in a community property state, commonwealth, or territory (including Alaska, Arizona,
E California, Idaho, Louisiana, Nevada, New Mexico, Puerto Rico, Texas, Washington, or Wisconsin) within the six-

year period immediately preceding the commencement of the case, identify the name of the debtor's spouse and of any
former spouse who resides or resided with the debtor in the community property state.

NAME

17. Environmental Information.

For the purpose of this question, the following definitions apply:

"Environmental Law" means any federal, state, or local statute or regulation regulating pollution, contamination,
releases of hazardous or toxic substances, wastes or material into the air, land, soil, surface water, groundwater, or
other medium, including, but not limited to statutes or regulations regulating the cleanup of these substances, wastes,
or material.

"Site" means any location, facility, or property as defined under any Environmental Law, whether or not presently
or formerly owned or operated by the debtor, including, but not limited to, disposal sites.

"Hazardous Material" means anything defined as a hazardous waste, hazardous substance, toxic substance,
hazardous material, pollutant, or contaminant or similar term under an Environmental Law

None a. List the name and address of every site for which the debtor has received notice in writing by a governmental
D unit that it may be liable or potentially liable under or in violation of an Environmental Law. Indicate the

governmental unit, the date of the notice, and, if known, the Environmental Law:

SITE NAME NAME AND ADDRESS - DATE OF ENVIRONMENTAL
AND ADDRESS OF GOVERNMENTAL UNIT NOTICE LAW

None b. List the name and address of every site for which the debtor provided notice to a governmental unit of a release
0 of Hazardous Material. Indicate the governmental unit to which the notice was sent and the date of the notice.

SITE NAME NAME AND ADDRESS DATE OF ENVIRONMENTAL
AND ADDRESS OF GOVERNMENTAL UNIT NOTICE LAW
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None c. List all judicial or administrative proceedings, including settlements or orders, under any Envirommental Law with
5 ~ respect to which the debtor is or was a party. Indicate the name and address of the governmental unit that is or

was a party to the proceeding, and the docket number. -

NAME AND ADDRESS DOCKET NUMBER STATUS OR
OF GOVERNMENTAL UNIT DISPOSITION

18. Nature, location and name of business

None a. If the debtor is an individual, list the names, addresses, taxpayer identification numbers, nature of the,
5 businesses, and beginning and ending dates of all businesses in which the debtor was an officer,

director, partner, or managing executive of a corporation, partnership, sole proprietorship, or was a self-employed
professional within the six years immediately preceding the commencement of this case, or in which the debtor
owned 5 percent or more of the voting or equity securities within the six years immediately preceding the
commencement of this case. F

If the debtor is a partnership, list the names, addresses, taxpayer identification numbers, nature of the
businesses, and beginning and ending dates of all businesses in which the debtor was a partner or owned 5 percent
or more of the voting or equity securities, within the six years immediately preceding the commencement of this L
case.

If the debtor is a corporation, list the names, addresses, taxpayer identification numbers, nature of the
businesses, and beginning and ending dates of all businesses in which the debtor was a partner or owned 5 percent
or more of the voting or equity securities within the six years immediately preceding the commencement of this T
case.

TAXPAYER BEGINNING AND ENDING
NAME I.D. NUMBER ADDRESS NATURE OF BUSINESS DATES

None b. Identify any business listed in response to subdivision a., above, that is "single asset real -estate" as
5 defined in 11 U.S.C. § 101.

NAME ADDRESS

The following questions are to be completed by every debtor that is a corporation or partnership and by any individual
debtor who is or has been, within the six years immediately preceding-the commencement of this case, any of the following: an F
officer, director, managing executive, or owner of more than 5 percent of the voting or equity securities of a.corporation; a
partner, other than a limited partner, of a partnership; a sole proprietor or otherwise self-employed.

(An individual or joint debtor should complete this portion of the statement only if the debtor is or has been in business, as F
defined above, within the six years immediately preceding the commencement of this case. A debtor who has not been in
business within-those sixyears should go directly to the signature page.)
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19. Books, records and financial statements

None a. List all bookkeepers and accountants who within the two years iammediately preceding the filing of this
5 bankruptcy case kept or supervised the keeping of books of account and records of the debtor. -

NAME AND ADDRESS DATES SERVICES RENDERED

None b. List all firms or individuals who within the two years immediately preceding the filing of this bankruptcy
a] case have audited the books of account and records, or prepared a financial statement of the debtor.

NAME ADDRESS DATES SERVICES RENDERED

None c. List all firms or individuals who at the time of the commencement of this case were in possession of theE books of account and records ofthe debtor. If any of the books of account and records are not available, explain.

NAME ADDRESS

None d. List all financial institutions, creditors and other parties, including mercantile and trade agencies, to whom a
al financial statement was issued within the two years immediately preceding the commencement of this case by the

debtor.

NAME AND ADDRESS DATE ISSUED

20. Inventories

None a. List the dates of the last two inventories taken of your property, the nane of the person who supervised the
L taking of each inventory, and the dollar amount and basis of each inventory.

DOLLAR AMOUNT OF INVENTORY
DATE OF INVENTORY INVENTORY SUPERVISOR' (Specify cost, market or other basis)

None b. List the name and address of the person having possession of the records of each of the two inventories reported
n in a., above.

NAME AND ADDRESSES OF CUSTODIAN
DATE OF INVENTORY OF INVENTORY RECORDS

-29-



Li
21. Current Partners, Officers, Directors and Shareholders

None a. If the debtor is a partnership, list the nature and percentage of partnership interest of each member of the
Dl partnership.

NAME AND ADDRESS, NATURE OF INTEREST PERCENTAGE OF INTEREST,

None b. If the debtor is a corporation, list all officers and directors of the corporation, and each stockholder who
al directly or indirectly owns, controls, or holds 5 percent or more of the voting or equity securities of the

corporation.
NATURE AND PERCENTAGE

NAME AND ADDRESS TITLE OF STOCK OWNERSHIP

22. Former partners, officers, directors and shareholders Li

None a. If the debtor is a partnership, list each member who withdrew from the partnership within one year immediately
El preceding the commencement of this case.

NAME ADDRESS DATE OF WITHDRAWAL

None b. If the debtor is a corporation, list all officers, or directors whose relationship with the corporation terminated
El within one year immediately preceding the commencement of this case.

NAME AND ADDRESS TITLE DATE OF TERMINATION L

5
23. Withdrawals from a partnership or distributions by a corporation

None If the debtor is a partnership or corporation, list all withdrawals or distributions credited or given to an insider,
El including compensation in any form, bonuses, loans, stock redemptions, options exercised and any other perquisite

during one year immediately preceding the commencement of this case.

NAME & ADDRESS AMOUNT OF MONEY
OF RECIPIENT, DATE AND PURPOSE OR DESCRIPTION
RELATIONSHIP TO DEBTOR OF WITHDRAWAL AND VALUE OF PROPERTY [7
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24. Tax Consolidation Group.

None If the debtor is a corporation, list the name and federal taxpayer identification number of the parent corporation of any
F consolidated group for tax purposes of which the debtor has been a member at any time within the six-year period

immediately preceding the commencement of the case.

NAME OF PARENT CORPORATION TAXPAYER IDENTIFICATION NUMBER

25. Pension Funds.

None If the debtor is not an individual, list the name and federal taxpayer identification number of any pension fund to
al which the debtor, as an employer, has been responsible for contributing at any time within the six-year period

immediately preceding the commencement of the dase.

NAME OF PENSION FUND TAXPAYER IDENTIFICATION NUMBER

* * * * * *

LI~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~



11~~7

[If completed by an individual or individual and spouse]

I declare under penalty of perjury that I have read the answers contained in the foregoing statement of financial affairs and F
any attachments thereto and that they are true and correct. L
Date Signature ____

of Debtor

Date Signature _
of Joint Debtor
(if any)

[If completed on behalf ofa partnership or corporation] '

1, declare under penalty of perjury that I have read the answers contained in the foregoing statement'of financial affairs and any attachments thereto
and that they are true and correct to the best of my knowledge, information and belief.

Date Signature__

Print Name and Title

[An individual signing on behalf of a partnership or corporation must indicate position or relationship to debtor.]

continuation sheets attached

Penaltyfornmakingafalsestatetnent: Fine ofupto S500,000or imprisonment for upto 5years. orboth. 18 U.S.C fl52and3571

CERTIFICATION AND SIGNATURE OF NON-ATTORNEY BANKRUPTCY PETITION PREPARER (See 11 U.S.C. § 110)

I certify that Iam a bankruptcy. petition preparer as defined in II U.S.C. § 110, that I prepared this document for compensation, and that I have
provided the debtor with a copy of this document

Printed or Typed Name of Bankruiptcy Petition Preparer Social Security No.

Address

Names and Social Security numbers of all other individuals who prepared or assisted in preparing this document:

If more than one person prepared this document, attach additional signed sheets conforming to the appropriate Official Form for each person.

x_
Signature of Bankruptcy Petition Preparer Date

A bankruptcy petition preparer's failure to comply with the provisions of title It and the Federal Rales ofBankruptcy Procedure may result in fines
orimprisonmentorboth. II U.S.C §156.
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LForm 7

COMMITTEE NOTE

The form has been amended to provide more
information to taxing authorities, pension fund
supervisors, and governmental units charged with
environmental protection and regulation. Four new
questions have been added to the form, covering
community property owned by a debtor and the debtor's
non-filing spouse or former spouse (Question 16),
environmental information (Question 17), any
consolidated tax group of a corporate debtor (Question
24), and the debtor's contributions to any employee
pension fund (Question 25),. In addition, every debtor
will be required to state on the form whether the
debtor has been in business within six years before
filing the petition and, if so, must answer the
remaining questions-on the form (Questions 19-25).
This is an enlargement of the two-year period
previously specified. One reason for the longer "reach
back" period is that business debtors often owe taxes
that have been owed for more than two years. Another
is that some of the questions already addressed to
business debtors request information for the six-year
period before the commencement of the case.
Application of a six-year period to this section of the
form will assure disclosure of all relevant
information.
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Public Comment on Official Form 7:

(1) Jay W. Browder, General Manager of Forms, Inc. noted that the form K
is unclear as to whether a debtor who is not engaged in business must
answer "none" or leave those boxes blank in the portion of the form
addressed to business debtors. He also noted that Question 10 E
contains a subpart (a) but no other subparts.

(2) Thomas J. Yerbich, Esq. (Alaska) suggested adding Alaska to the list
of community property states set out in Question 16.

(3) Bankruptcy and Reorganization Committee, Assoc. of the Bar of the
City of New York supports the proposed changes to Form 7.

(4) Sandra Connors, Director, Regional Support Division, Office of Site
Remediation Enforce ment, U. S. Environmental Protection Agency,
supported the addition of Question 25 to the form.

(5) Stephen J. Csontos, Seiior Legislative Counsel, Tax.Division, U.S.
Dept. of Justice, supports the proposed changes to Form 7. L

(6) Karen J. Cordry, Esq., on behalf of the Bankruptcy and Taxation
Working Group, National Assoc. of Attorneys General, stated that the
amendments are generally helpfil, but urged that the debtor be
required to serve a copy of the petition and schedules on the relevant
environmental agencies.

GAP Report on Official Form 7. The Form was revised in several respects. First,
Alaska was added to the list of community property states listed in Question 16 ofthe
Form. Second, the instructions on page 1 of the Form were restyled to clarify that
non-business debtors need not answer Questions 18-25 of the Form. The Questions F
relating to environmental hazards were renumbered to be made applicable to all Li
debtors, not just those engaged in business.

P7,



L

(1) Preliminary Draft of Proposed Amendments to Bankruptcy Rules 1004. 2004 2014-
2015(a)(5). and 9027(a)(3). new Proposed Bankruptcy Rule 1004.1. and Proposed
Amendments to Official Form 1.

1. Synopsis ofProposedAmendmenIts:

L (a) Rule 1004 is amended to clarify that the rule implements § 303(b)(3)(A) of
the Bankruptcy Code and is not intended to establish any substantive standard

3 for the commencement of a voluntary case by a partnership.

L -34-



(b) Rule 1004.1 is added to set out the manner in which a case is commenced on
behalf of an infant or an incompetent person. Proposed Rule 1004.1 is
derived from Rule 17(c) F. R. Civ. P.

(c) Rule 2004 is amended to clarify that an examination ordered under that rule
may be held outside of the district in which the case is pending. The court
where the examination will be held issues the subpoena, and it is served in the t
manner provided in Rule 45 F. R. Civ. P., made applicable by Rule 9016.
Moreover, the rule makes clear that an attorney authorized to practice either '

in the court in which the case is pending or in the court for the district in
which the examination will be held may issue and sign the subpoena on behalf
of the court for the district in which the examination will be held.

(d) Rule 2014 is rewritten to make it conform more closely to the applicable
provisions of the Bankruptcy Code. The rule also includes stylistic changes
and sets out service requirements for the application.

(e) Rule 2015(a)(5) is amended to conform to 28 U.S.C. § 1930(a)(6) which was K
amended in 1996.

(f) Rule 9027(a)(3) is amended to clarify that the time limits for filing a notice of V
removal of a claim or cause of action apply to any claim or cause of action
initiated after the commencement of a bankruptcy case, whether the r
bankruptcy case is still pending or has been suspended, dismissed, or closed. U

(g) Official Form 1 is the form of a voluntary petition, and it is amended to __

require the debtor to disclose ownership or possession of property that poses L
or is alleged to pose a threat of imminent and identifiable harm to public health
or safety.

2. Text of Preliminary Draft of Proposed Amendments Submitted for Approval to
Publish: 'I

Rule 1004. Partnerslhip Petition Involuntary Petition Against a

Partfnership.

1a Al) V}'l y PetAt, 1 . A v lultaly etition may be filed on bealf of d

2 partnership by one or 1nuil ginetal tainesi if all general par~ine a

3 i.ouiieiit toi tl11e p e ti t i oni
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4 (b) 1hv ol 1 1,nt ;fifin Notice wid Sumwm7oyr. After filing of an

5 involuntary petition under § 303(b)(3) of the Code, (1) the petitioning

L
6 partners or other petitioners shall cause forthvvith a copy of the

L 7 petition to be sent promptly send to or served serve on each general

L 8 partner who is not a petitioner a copy of the petition; and (2) the
L

9 clerk shall promptly issue forth-with a summons for service on each

10 general partner who is not a petitioner. Rule 1010 applies to the form

f 11 . and service of the summons.

COMMITTEE NOTE

Section 303(b)(3)(A) of the Code provides that fewer than all of the general
partners in a partnership may commence an involuntary case against the partnership.

Lo There is no counterpart provision in the Code setting out the manner in which a
partnership commences a voluntary case. The Supreme Court has held in the
corporate context that applicable nonbankruptcy law determines whether authority
exists for a particular debtor to commence a bankruptcy case. See Price v. Gurney,
324 U.S. 100 (1945). The lower courts have followed this rule in the partnership
context as well. See, e.g., Jolly v. Pittore, 170 B.R. 793 (S.D.N.Y. 1994); Union
Planters National -Bank v. Hunters Horn Associates, 158 B.R. 729 (Bankr. M.D.
Tenn. 1993); In re Channel 64 Joint Venture, 61 B.R. 255 (Bankr. S.D. Oh. 1986).
Rule 1004(a) could be construed as requiring the consent of all ofthe general partners
to the filing of a voluntary petition, even if fewer than all of the general partners
would have the authority under applicable nonbankruptcy law to commence a
bankruptcy case for the partnership. Since this is a matter of substantive law beyond
the scope of these rules, Rule 1004(a) -is deleted as is-the designation of subdivision
(b).

The rule is retitled to reflect that it applies only to involuntary petitions filed
against partnerships.

Rule 1004.1. Petition for an Infant or Incompetent Person.

L. 1 If an infant or incompetent person has a representative. including a general

-36-
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2 guardian. committee, conservator, or similar fiduciary, the representative may

3 file a'voluntary petition on behalf of the infant or incompetent person. An

4 infant or incompetent person who does not have a duly appointed

5 representative maV'Dfile a voluntary petition by next friend or guardian ad litem.

6 The court shall appoint a guardian ad litem for an infant or incompetent V
7 person who is a'debtor and is not otherwise represented or shall make any

8 other order to protect the infant or incompetent debtor.

COMMITTEE NOTE

This rule is derived from Rule 17(c) F.R. Civ. P. It does not address the ,l
commencement of a case filed on behalf of a missing person. See, e.g., In re King, L
234 B.R. 515 (Bankr. D.N.M. 1999).

Rule 2014.' Employment of a, Professional Person.

1 (a) Application for Order Approving Emplov7Yient. An application for an order

2 approving the employment of a professional person under V327. 1 103, or 51 114 of [
3 the Code shall be' in writing and may be made'only by the trustee or committee. The

4 application shall state:

5 (1) specific facts showing why the employment is necessary:

6 2) the name of the person to be employed and the reasons for the selection,

7 (3) the professional services to be rendered;,

8 (4) any proposed arrangement for compensation: and

9 X that, to the'best of the trustee's or committee's knowledge. the person to be

10 employed is eligible under the Code for employment for the purposes set forth in the
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Le ii1 1 * ,, ' ,' ''application.,

:~~~~~~~~~~~~~~~~

r 12 X Statement of Professional. The application shall be accompanied by a verified

L 13 statement of the person to be employed, made according to the best of that person's

L 14 knowledge information. and'belief, formed after an inquiry reasonable under the

15 circumstances, which shall state:

16 (1) that the person is eligible under the Code for employment for the purposes set

17 forth in the application;

r 18 , ,(2) any interest, that the person holds or represents that is adverse to the estate,

19 (3) any interest, connection, or relationship that the person has relevant to

20 determining whether the person is disinterested under 6 101;

21 (4) any relationship the person has with the United States trustee, or with any

22 employee of the United States trustee, for the region in which the case is pending.

23 (5) the information required to be disclosed under 6329(a) if the professional is

24 an attorney and

25 o whether the person shared or has agreed to share any compensation with any

26 person. other, than a partner. employee, or regular associate of the person to be

L 27 employed, and if so. the detailsr

:7 28 (c) Service and Transmittal of Application.

29 (1) The applicant shall serve a copy of the application on:

L 30 (A) the trustee,

31 the debtor and the debtor's attorney;

C -38-
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32 any committee elected under §705 or appointed under § 1102. or, if the j

33 case is a chapter 9 case or a chapter 11 case and no committee of unsecured creditors £
34 has been appointed, on the creditors included on the list filed under Rule 1007(d): and

35 any other entity as the court may direct.

36 C ) Unless the case is a chapter 9 case, the applicant shall transmit a copy of the t

37 application to the United States trustee.,

38 (4 Services Rendered bv Member or Associate of Firm of Emploved Professional.

39 If the court approves the employment of an individual, partnership, or corporation.

40 any partner, member, or regular associate of the individual, partnership. or

41 corporation may act as the person so employed, without further order of the court.

42 If a partnership is employed, a further order approving employment is not required if -

43 the partnership has dissolved solely because of the addition or withdrawal of a

44 partner.

45 e Sipplemental Statement of Professional. Within 15 days after becoming

46 aware of any undisclosed matter that is required to be disclosed under Rule 2014(b. L

47 Pa person employed under this rule shall file a supplemental statement, serve a copy on

48 each entity listed in Rule 2014(c). and, unless the case is a chapter 9 case, transmit a

49 copy to the United States trustee. V

COMMITTEE NOTE L
The rule has been rewritten to make stylistic changes and to make it conform m

more closely to the applicable provisions of the Code., The rule directs professionals L
seeking court approval of their employment to disclose all information relevant to
determining whether the person is "disinterested" as defined in § 101 of the Code.

-39-
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The rule requires the professional to undertake a reasonable inquiry under the
circumstances to identify, any facts relevant to that determination.

The rule also sets out the service requirements for the application for the approval
of employment. There is no provision requiring a hearing on the application. In most
cases, an order approving the employment will be entered without a hearing. The
court may set a hearing sua sponte or on request or may vacate an order issued under
the rule upon motion of an interested party.

The rule does not address the standards that courts should apply in ruling on an
application for employment of a professional.

Rule 2015. Duty to Keep Records, Make Reports, and Give Notice of Case

r 1 (a) TRUSTEE OR DEBTOR IN POSSESSION. A

2 trustee or debtor in possession shall

V 3

4 (5) in a chapter 11 reorganization case, on or before

5 the last day of the month after each calendar quarter

6 during which there is a duty to pay fees under 28

L 7 U.S.C, 6 1930(a)(6). until a plan is cofirmed or the

8 case is konverted or dismissed, file and transmit to the

9 United States trustee a statement of the any

10 disbursements made during such ealendar that quarter

7 11 and a statement ofthe ai nou ni t o f th e any fees pay ab le

12 u n d er requ ired puUNualit to 28 U.S.C. § 1930(a)(6)

L 13 that has been-paid for such calendar that quarter.

rfi COMMITTEE NOTE
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Subdivision (a)(5)< is amended to provide that the duty to file quarterly
disbursement, reports continues only so long as there is an obligation to make
quarterly payments to the United States trustee under 28 U.S.C. § 1930(a)(6).

Other amendments are stylistic, .

Rule 9027. Removal

1 (a) Notice of Removal.

2 L
3 (3) TIME FOR FILING; CIVIL ACTION INITIATED AFTER C

4 COMMENCEMENT OF THE CASE UNDER THE CODE. if a case under

5 the Code s pdiwhien a claimor caui se of action -is asserted ill a inoth ei L
6 Co urt, I f a claim or cause of action is asserted in another court after the

7 commencement of a case under the Code, a notice of removal may be filed

8 with the clerk only within the shorter of (A) 30 days after receipt, through

9 service or otherwise, of a copy of the initial pleading setting forth the claim

10 or cause of action sought to be removed, or (B) 30 days after receipt of the

11 summons if the initial pleading has been filed with the court but not served

12 with the summons.

COMMITTEE NOTE

Subdivision (a)(3) is amended to clarify that if a claim or cause of action is
initiated after the commencement of a bankruptcy case, the time limits for filing a
notice of removal of the claim or cause of action apply whether the case is still L
pending or has been suspended, dismissed, or closed.

-I
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L Official Form 1) (9/97)

FORM Bi United States Bankruptcy Court

_ _ _ _ Districtof___ _ _ Voluntary Petition

Name of Debtor (if individual, enter Last, First, Middle): Name of Joint Debtor (Spouse) (Last, First, Middle):

All Other Names used by the Debtor in the last 6 years All Other Names used by the Joint Debtor in the last 6 years

(include married, maiden, and trade names): (include married, maiden, and trade names):

: Soc. Sec./Tax I.D. No. (if more than one, state all): Soc. Sec./Tax I.D. No. (if more than one, state all):

Street Address of Debtor (No. & Street, City, State & Zip Code): Street Address of Joint Debtor (No. & Street, City, State & Zip Code):

County of Residence or of the County of Residence or of the

Principal Place of Business: Principal Place of Business:

Mailing Address of Debtor (if different from street address): Mailing Address of Joint Debtor'(if different from street address):

Location of Principal Assets of Business Debtor

(if different from street address above):

p Information Regarding the Debtor (Check the Applicable Boxes)

Venue (Check any applicable box)
O Debtor has been domiciled or has had a residence, principal place of business, or principal assets in this District for 180 days immediately

preceding the date of this petition or for a longer part of such 180 days than in any other District
o There is a bankruptcy case concerning debtor's affiliate, general partner, or partnership pending in this District.

Type of Debtor (Check all boxes that apply) liType o Debtor (Check all boxesthatapply)Chapter or Section of Bankruptcy Code Under Whicho] Individual(s) Q Railroad the Petition is Filed (Check one box)
E Corporation a Stockbroker
El Partnership a Commodity Broker l Chapter7 Q Chapter 1 Chapter13
El O0ther - E l Chapter 9 Q Chapter 12

e Sec. 304 - Case ancillary to foreign proceeding
Nature of Debts (Check one box) I

l z Consumer/Non-Business a Business Filing Fee (Check one box)
E Full Filing Fee attached

Chapter 11 Small Business (Check all boxes that apply) l Filing Fee to be paid in installments (Applicable to individuals only)

L 1 El Debtor is a small business as defined in 11 U.S.C. § 101 + Must attach signed application for the court's consideration I
O Debtor is and elects to be considered a small business under certifying that the debtor is unable to pay fee except in installments.

11 U.S.C. § 1121(e) (Optional) , Rule 1006(b). See Official Form No. 3.

Statistical/Administrative Information (Estimates only) THIS SPACE IS FOR COURT USE ONLY

a Debtor estimates that funds will be available for distribution to unsecured creditors. X*

El Debtor estimates that, after any exempt property is excluded and administrative expenses paid, there will
be no funds available for distribution to unsecured creditors.

Estimated Number of Creditors 1-15 1649 50-99- 100-199 200-999 1000-over

El El [J El El 0
Estimated Assets

$0 to $50,001 to $100,001 to $500,001 to $1,000,001 to $ioooooo1 to $50,000,001 to More than

$50,000 $100,000 $500,000 $1 million $10 million $50 million $100 million $100 million,

E s i a e D e b t ' O

$0 to $50,0 01 to $100,001 to $500,001 to $1,000,001 to $10,000,001 to $50,000,001 to More than

$50,000 $100,000 $500,000 $1 million $10 million $50 million $100 million $100 millionV E E 0 0 l . E _
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(Official Form 1)(Draft) FORM BI, Page 2 t

Voluntary Petition 1 Name of Debtor(s):
(This page must be completed andfiled in every case) .

Prior Bankruptcy Case Filed Within Last 6 ears (If more than'one, attach additional sheet)

Location Case Number: Date Filed: L
Where Filed: I

Pending Bankruptcy Case Filed by any Spouse, Partner or Affiliate of this Debtor (If m than one, attach additional sheet)

Name of Debtor: Case Number: Date Filed:

District: Relationship: Judge:

Signatures
Signature(s) of Debtor(s) (Individual/Joint) Exhibit A

I declare under penalty of perjury that the information provided in this (To be completed if debtor is required to file periodic reports
petition is true and correct. (e.g., forms IOK and IOQ) with the Securities and Exchange
[If petitioner is an individual whose debts are primarily consumer debts Commission pursuant to Section 13 or 15(d) of the Securities
and has chosen to file under chapter 71 1 am aware that I may proceed Exchange Act of 1934 and is requesting relief under chapter 11) a e
under chapter 7, 11, 12 or 13 of title 11, United States Code, understand a ExhibitA is attached'and made a partof this petition.
the relief available under each such chapter, and choose'to proceed E B
under chapter 7. Exhibit B
I request relief in accordance with the chapter of title 11, United'States (To be completed if debtor is an individual F1l
Code, specified in this petition. whose'debts are primarily consumer debts) L

Code, specified in this petition. I, the attorney for the petitioner named in the foregoing petition, declare
v that I have informed the petitioner that [he or she] may proceed under

X chapter 7, 11, 12, or 13 of title 1 1, United States Code, and have
Signature of Debtor explained the relief available under each such chapter.

X ' 'X ''-
Signature of Joint Debtor ' Signature of Attorney for Debtor(s) Date

Telephone Number (If not represented by attorney) Exhibit CTelephone Number (If not represented by attorey)Does the debtor own or have possession of any property that poses |

-_____________________________________ _ -'or is alleged to pose a threat of imminent and identifiable harm to
Date public health or safety?

Signature of Attorney Cl Yes, and Exhibit C is attached and made apart of this petition.
X _ _ _ _ _ _ _ _ _ _ _ _ a No r

Signature of Attorney for Debtor(s) Signature of Non-Attorney Petition Preparer

D I certify that I am a bankruptcy petition preparer as defined in 11 U.S.C
Printed Nalne of Attorney for Debtorfs) Printe Name of Attorney for § 110, that I prepared this document for compensation, and that I have

provided the debtor with a copy of this document. .
Firm Name

Printed Name of Bankruptcy Petition Preparer
Address -

Social Security Number

Telephone Number Address '

Date -
Names and Social Security numbers of all other individuals-who l

Signature ofDebtor(Corporation/Partnership) prepared or assisted in preparing this document:
I declare under penalty of perjury that the information provided in this
petition is true and correct, and that I have been authorized to file this
petition on behalf ofthe debtor.

The debtor requests relief in accordance with the chapter oftitle 11, If more than one person prepared this document, attach r
United States Code, specified in this petition. - additional sheets conforming to the appropriate official form for L

Ut S - each person.

Signature ofAuthorized Individual X_- _-__
.________________________________ Signature of Bankruptcy Petition Preparer

Printed Name of Authorized Individual
Date .

Title ofAuthorized Individual A bankruptcy petition preparer's failure to comply -with the provisions t
___________"'_____.____ ___ ,,___'__'_ _ '_ of title 11 and the Federal Rules of Bankruptcy Procedure may result

Date in fines or imprisonmentor both 11 U.S.C. §110; 18 U.S.C. §156.
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L Form Bi, Exhibit C
(Draft)

Exhibit "C"

[If to the best of the debtor's knowledge, the debtor owns or has possession ofproperty

that poses or is alleged to pose a threat of imminent and identifiable harm to the public health or
safety, attach this Exhibit "C" to the petition.]

L [Caption as in Form 16B]

Exhibit "C" to Voluntary Petition

L 1. Identify and briefly describe all real or personal property owned by or in possession of
the debtor that, to the best of the debtor's knowledge, poses or is alleged to pose a threat of

imminent and identifiable harm to the public health or safety (attach additional sheets if
A, necessary):

................................................................................................................................................
, ....................................................................... .........................................................................

...............................................................................................................................................

..........................................................................................................................................

L 2. With respect to each parcel of real property or item of personal property identified in
question 1, describe the nature and location of the dangerous condition, whether environmental

El or otherwise, that poses or is alleged to pose a threat of imminent and identifiable harm to the
public health or safety (attach additional sheets if necessary):
.... ............................................................................................................................................
................................................................................................................................................
................................................................................................................................................

7 ..........................................................................................
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Form 1 .

COMMITTEE NOTE C

The form has been amended to require the debtor to
disclose whether the debtor owns or had possession of Li
any property that poses or is alleged to pose a threat
of imminent and identifiable- harm to public health or
safety. If any such property exists, the debtor must L
complete and attach Exhibit "C" describing the
property, its location, and the potential danger it
poses. Exhibit 'IC" will alert the United States
trustee and any person selected as trustee that
immediate precautionary action may be necessary.

r~~~~~~~~~~~~~~~

Li

LI
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HI Information Items

(1) Proposed Bankruptcy Legislation

Congress continues to consider comprehensive bankruptcy reform legislation. The House
of Representatives passed H.R. 833 on May 5, 1999, and the Senate passed a different version of
H.R. 833 on February 2, 2000. Both bills include provisions directing the Advisory Committee or
the Judicial Conference to amend or add new Bankruptcy Rules or Official Bankruptcy Forms. Many
other provisions also would create a need for amendments to the Bankruptcy Rules or Forms. A
conference committee has not been created as of the date of this report, and the Advisory Committeep is monitoring these developments closely.

(2) Attorney Conduct and Disclosure of Financial Interests by Parties

The Advisory Committee had the benefit of the presence and participation of Professor
Coquillette, Reporter to the Standing Committee, who led a discussion of the work of the Standing
Committee's Subcommittee on Attorney Conduct. He described the status of the work of the

L, Subcommittee and noted that the current proposals would allow for the adoption of a specific rule
to govern bankruptcy cases, but that it is premature to begin work on a special rule. When that timer arises, the Advisory Committee will be asked to prepare a draft rule to supplement any other Federal

L Rules of Attorney Conduct.

Professor Coquillette also conducted a discussion of draft rule 7.1 prepared by the Advisory
Committee on Civil Rules that would require disclosure of financial interests by parties. He noted
that the rule likely would except bankruptcy cases from its reach, and that the Advisory Committee
would be asked to address the subject more filly at its September 2000 meeting.

(3) Attachment: Draft Minutes of the March 9-10, 2000, meeting of the Advisory Committee on
F Bankruptcy Rules.

L
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LI ADVISORY COMMITTEE ON BANKRUPTCY RULES

E Meeting of March 9 - 10,2000
Key Largo, Florida

7 Draft Minutes

L The following members attended the meeting:

District Judge Adrian G. Duplantier, Chairman
District Judge Robert W. Gettleman
District Judge Ernest G. Torres
District Judge Nonnan C. Roettger, Jr.

L Bankruptcy Judge A. Jay Cristol
Bankruptcy Judge Robert J. Kressel
Bankruptcy Judge Donald E. Cordova

L Bankruptcy Judge James D. Walker, Jr.
Professor Kenneth N. Klee
Professor Mary Jo Wiggins

L Professor Alan N. Resnick
Leonard M. Rosen, Esquire
Eric L. Frank, Esquire
Howard L. Adelman, Esquire
J. Christopher Kohn, Esquire

Professor Jeffrey W. Morris, Reporter, attended the meeting. District Judge Bernice B.
r" Donald and District Judge J.Garvan Murtha, liaison to this Committee from the Committee on

Rules of Practice and Procedure ("Standing Committee") were unable to attend. Bankruptcy
Judge Frank W. Koger, a member of the Committee on the Administration of the Bankruptcy
System ("Bankruptcy Administration Committee"), attended, as did Professor Daniel R.
Coquillette, Reporter to the Standing Committee, and Peter G. McCabe, Secretary to the
Standing Committee and Assistant Director of the Administrative Office of the United States
Courts ("Administrative Office"). Two former members of the Committee also attended: District
Judge Eduardo C. Robreno and Gerald K. Smith, Esquire.

The following additional persons attended the meeting: Kevyn D. Orr, Acting Director of
the Executive Office for United States Trustees ("EOUST"); Richard G. Heltzel, Clerk, United
States Bankruptcy Court for the Eastern District of California; Patricia S. Ketchum, Bankruptcy

L Judges Division, Administrative Office; Mark D. Shapiro, Rules Committee Support Office,
Administrative Office; and Robert Niemic, Research Division, Federal Judicial Center.

The following summary of matters discussed at the meeting should be read in conjunction
with the various memoranda and other written materials referred to, all of which are on file in the
office of the Secretary of the Standing Committee. Votes and other action taken by the

L=
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Committee and assignments by the Chairman appear in bold.

Introductory Items

The Committee approved the minutes of the September 1999 meeting.

The Chairman welcomed Judge Torres as a new member and Mr. Orr, who was attending
his first meeting as acting director of the EOUST.

Januar_ 2000 Meeting of the Standing Committee. The Chairman reported on the M

January 2000 meeting of the Standing Committee. The Commrnittee had no action items before
the Standing Committee, but informed the Standing Committee that the Committee had referred V
to the Advisory Committee on Appellate Rules a request to consider amending the Federal Rules
of Appellate Procedure to make Federal Rule of Bankruptcy Procedure 9019 applicable when
there is a settlement of a bankruptcy matter that is pending before a court of appeals. The L
Chairman said the Committee also had reported that it had responded to the Committee on Codes
of Conduct supporting in principle a suggestion to extend to the federal rules generally the K
corporate disclosure requirements imposed on parties by Federal Rule of Appellate Procedure U
26.1.

Local Rules on the Internet. The Committee had been asked to consider whether to L
support a proposal under which Internet users looking for a court's local rules could utilize a link
from the Administrative Office's website to the website of the particular court. Each court would r
be responsible for establishing and maintaining an individual court website, posting its local
rules to its website, and for keeping the posted rules current. Judge Cristol suggested amending
Rule 9029 to provide that a local rule would not be effective until so posted. Judge Walker said V
that making local rules more easily available would counter the trend toward more national,
uniform, rules. Making use of the Internet as proposed, so that all local rules were readily
available, could modify the thinking of the national rules committees. Another member W,

suggested posting local rules to the Administrative Office's website and amending Rule 9029 to
provide that a local rule would not be effective until posted there. Mr. McCabe said that had C

been suggested one year previously and rejected as impractical', in part' because compliance with
28 U.S.C. § 2072, which requires scourts to provide copies of their local rules to the Director of
the Administrative Office, is not conscientiously observed. Mr. Niemic said that the FJC, in
researching local rules, has found that neither Lexis, nor Westlaw, nor the Administrative
Office's paper library of local rules is reliably up-to-date, and that the FJC invariably must
contact the individual court to obtain its current local rules. ,

The' Committee- unanimously approved a resolution to:, 1) urge each bankruptcy
court to establish and maintain a website, 2) strongly encourage each court to post its local L
rules on that website, and 3) establish a local rules link from the Administrative' Office's
website to that of each court.

2
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January 2000 Bankruptcy Administration Committee Meeting.; Judge Walker reported on
the January 2000 meeting of the Bankruptcy Administration Committee, which he had attended
as the Chairman's representative. He described briefly that committee's discussion of the

L "unanswerable" questionlof public access/personal privacy and its resolution requesting the
Committee to consider whether the official forms might be amended to require less information

L from debtors, a matter which he noted was on the Committee's agenda for later in the meeting,

Attorney Conduct Rules. Mr. Smith reported that Standing Committee's subcommittee onLI attorney conduct had met-twice, since the last meeting of the Advisory Committee, on September
29, 1999, and again on February 4, 2000. The proposals, and most of the discussion about
whether there should be federal rules on attorney conduct, have centered -on civil and criminal
practice. Bankruptcy practice, however, is understood to be important and its special problems
are recognized, he said. Based on the proposed drafts that have been circulated and the
discussions to date,-he said, it seemsJlikely there will be a i"ruile of dynamicconformity" with the
individual state rules governing attorney conduct. Also likely, he said, is aspecial rule directed
toward the role of United States attorneys in supervising criminal, investigations lofiindividuals
who may have retained lawyers. ,Bankruptcy attorneys also need a special rule, he 'said, even
though such a rule might be viewed a, "substantive." If such a rule were to be drafted,,he said, it
should: l 1) define the term "adverse interest," and 2) adjustrthe bilateral litigation rule that you can

L. not sue an existing client for the&', colloective proceeding" environment that, characterizes
bankruptcy, cases. Hee noted a similarity to judicial :confliclts inmbankruptc cases and suggested
that the keyt iproblems with, both rules in a bankruptcy setting lik~ely wou center Ioqnr effining
who is a "party."

Professor Coquillette described what may become "Federal Rule of Attorney Conduct 1,"
as a rule adopting for federal courts the standards of the state where the particular federal court is
located. Under a "FRAC 1," he said, the approximately 150 conflicting federal local rules on the
subject would be abrogated. In connection, with a -possible "FRAC 2," he referred to the "McDade

L, amendment," enacted a few years ago, that requires Department of Justice attorneys to abide by
state or local rules of attorney conduct and said the amendment has worked hardship, because the
federal court's local rule often differs from the rule of the state in which the federal court is
located. Professor Coquillette added that two bills currently are pending in Congress on the
subject. One, he said, would simply repeal the McDade amendment, and the other would send the
issue to the Standing Committee to address with a rule. A possible "FRAC 3," covering
bankruptcy proceedings, he said, would be up to the Committee todraft.

Financial Disclosure by Parties. Professor Coquillette saidino action by the Committee
was needed yt, although Congress is looking for quick action by the Judiciary to correct
perceived shortcomings concerning recusal by trial court judges.T He referred to the materials

L handed out at the meeting, which included materials from the Committee on Codes of Conduct
and its chair, Judge Amon, a draft Rule 7.1 prepared by the Advisory Committee on Civil Rules,
and proposed additions and variations for the civil, bankruptcy, and criminal rules prepared by the
Committee on Codes of Conduct. Professor Coquillette said the Civil Rules Committee believes
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its draft Rule 7.1 contains the minimum that should be required, that it is an open question
whether any national rule should prohibit or encourage local rules, and contemplated developing a
form to supplement the 'rule.. The Committee on Codes of Conduct, on the other hand,. clearlyC
wants a uniform, national rule with no local options. .T-he Committee on Codes of Conduct did
not favor developing a form, he said, because the committee believes it would be easy to
introduce local variations., Professor.$Coquillette said Judge Scirica would be,, agreeable To carving
out bankruptcy cases and proceedings from any proposed civil rule and suggested the Committee L
would want, to thi-nk about, its ,options until ,its September2000o meeting. There vwas, no objection ?,

to 1bankuptcy being exceptedfroim any Lgeneral civil rule that might be proposed.!' ,JudgeL
Duplantier said, it wouldseem best for the Committee to apptoach a bankruptcy rule separately.
Mr. Smith said thedat bankrupftcyrule provi-d-ed by the Coinittee on Codesof Conduct,
probably is tooqnarroW. JudgeDpulantier said he does not think a rule is the appropriate method A

for addressing ldisclosurbe bypartiesl,but if th, is a rule, loca rules "should be permitted to
supplement t; a form-a#gnr order would ,be prefirable, he said. ihe: form would be due at a
party's firstappearance, hlesaid, andnO pes orsp filing would be accepted without the L
formnattached. ,Jdge !,Torres ,saidt herelshould, be ai explicitureoq n t ofile a new or
supplemeni lfnorm whenever a ce of ownership ,pcursi A memb, sugested that Rule. 9009
authorizes 't hee Dirtor lof itheAdmini'strtive Office toisue bn y forms. Professor
Coquillet t said the "tiding Committeisl aware iof£thiatxule andwoulSd be ageeable to use of a
form in bankruptcy matters. Ther -was waconsensus that aform.s issued, by the Director would be,
appropriate and that ,lFoal rules Rsould be, ,pritedtbobroatde, ,the sce of ay, national rule.
Professor Coquillette said, the hCo ittee would be asked to address the' subjectmore fully in the
fall. 'i

Action Items '

The Reporter reviewed the comments on the preliminary draft amendments published in
August 1999. The publication included proposed amendments to the civil rules concerning,
electronic service of documents other than an initiating pleading such as a complaint and
summons, as well as proposed amendments to the bankruptcy rules.

Rules 9006(f) and 9022. and Civil Rule 5(b)(2Q(DM. The Committee received a total of 13 K
comments, most of them directed to the electronic service proposals. One issue on which the
advisory committees specifically had sought comment was whether a party receiving service
electronically should be afforded the additional three days for response that is available to a party EJ
receiving service by mail. All of the commentators approved the concept of electronic service,
and the majority preferred perniitting the additionaflthree days for response, while acknowledging r
the importance of having uniform federal rules regardless of whether the additional three days is
approved. The Reportersaid that of the comments receivedby the Advisory Committee on Civil
rules, all were favorable, with the lmajority endorsing uniformity across the federal rules while
expressing a preference for permitting the additional three days.

Mr. Smith said it is not feasible to obtain consent when there is a large number of creditors
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in a case and that' he hoped the Committee would consider authorizing electronic service outside
the adversary proceeding context and without requiring consent. Mr. Kohn said that obtaining
consent assures that the party giving notice will have the recipient's correct e-mail address. The
Committee approved without objection 1) the transmittal of Rules 9006(f) and 9022 to the
Standing Committee with a recommendation for their adoption, and 2) notifying theU Advisory Committee on Civil Rules that the Committee supports the amendments to Civil'
Rule 5 authorizing electronic service as published and, further, that the Committee supports
permitting an additional three days for response when service is made electronically,' as

L demonstrated by its approval of the proposed amendment to Rule' 9006(f), but supports
even more strongly the principle of uniformity among the civil and bankruptcy rules on this

C subject.

Rule 2002(g).. The proposed amendients would clarify that when a creditor files a proof
of claim which includes a mailing address and a separate request designating a different'mailing

L address, the last paper filed determines the proper address, and a'request designating a mailing
address is effective only withrespect to a'particular case. The comments submitted noted that it

r may be difficult in some situations for a clerk to determine what is the "last request" of a'creditor
designating a mailing address, and suggested that the proposed amendment should go furitherand
permit accreditor to designate o. mailing address for all cases. Mr.'Heltzel said a clerk faced with
multiple designations of miailing addresses for a creditor typically will simply add each new
address'to the mailing matrx without deleting any earlier addresses., ,This'results'',ii some
duplication of mailings to the creditor, he said, but is more efficient because of the labor required
to perform a deletion. A new paragraph that was added to the rule to ensure that notices to an
infant nor incompetent person aremalled tb the personr s legal representative identified in the
schedules or ist of creditors Orew no comments. The Committee approved the proposed rule

L b as published ' ' ' i! +

,Ruless 2002(c. 3016(c)V-,l3:017(fl. and 3020(c). The proposed amendments to these rules
L-4 would ensure -that any crditor or,"other entity whose conduct would be' enjoined under a chapter 9,

11, 12, or 13 plan is provided with adequate notice of the proposed injunction, the confirnation
hearing, the deadline for objecting to confirmation of the plan, and the order confirming the plan.
One means fbr achieving adequate notice is the 'requirement to use `Cold, 'italic or highlighted
text" to convey the injunctive provisions. The Reporter noted that Mr. Ieltzel had stated at the
September 1999 meeting that "highlighted" text can become illegible' when it is copied or scanned

L for imaging or other electronic storage. The Committee approved replacing the word
"highlighted" with'the word "underlined" in the proposed ameidments to Rules 2002(c)
(line 9) and 3016(c) (line 5).

'Two comments stated that providing procedures -for notifying entities about the kinds of
injunctions covered by- the amendments may cause the rules to adopt a position at odds with the
Bankruptcy Code. Professor Klee said these amendments are the second part of a deal the
Committee reached with the Department of Justice and should go forward. Mr. Kohn saidhe
does not think the Committee is condoning injunctions with these amendments and noted that the
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Committee Notes say, that explicitly. He suggested that the fourth paragraph of the notes r
explaining these amendments could be moved to the beginning of each note to make that point
more clearly. Professor Resnick said that on December ,1,, ,1999, the related amendment to Rule
7001 ,referred to by Professor Klee had, taken effect., This amendment excepts injunctionsin plans
from the genepral req uirement of apadversary proceeding,, and the CommitteeNote to the, Rule
7001 amendment clearly states the Committee's intent. Moreover, he noted, the 1994
amendments to §,524 of the Code expriessly permit inju~nctions in asbestos ,cases., Professor
Wiggins, said the bankruptcy j udges of the NithCircuit. were deeply concerned about a possible
substantiv~e ffectand ,sheged the Committee ,to make clear whtit petrceivesas the scope of the
rule., She asked ,hat the Reporer include ,in the ,GA repot to the Standing mComittee
information about the Committee's good faith effort to respond to the concerns expressed about .
potential substantive consequuences of these amendments. The Reporter said he .would redraft the L
Committee Notes to reflect the Mr hns s,,uggsion and submit the revisions for consideration
on theisecond day of themeeting. , ,

IJudge Torre askd ,whether it 'wouldhbe a good idea to add notice. totihe rcaptionof each-
document, as ini "Plln of Reorganization and! Request ,forInjunctioin,' , Ptrofessor Klee sid he 7
thoujghtdo~ing stoiourldfcause attoreys and pes to put te laAng'uageI nevery plancaption,
whetheror not the planotaned an i ,n tionXliliting theefct of ,therequi, erement.I, One
comment suggested th ,the ent shouldpontain some mentionf the effect ofnon- .
compliancewith ,he notice rquirerqents, but Che Committee tookno actio on the suggestion. L

On the isecond dx, the, qReporter circulated jredraftsof the proposed amendments to Rules
2002(c)c) he change intworinng firom "highlightedltext" to "underlined text"
and the redrafted'qommjittee Nmotes potheaendents toqRulesi,2Q0(c)(3),, 3016, 3017, and 3020.
After discussion, the Committee determined to delete from the first paragraph of the '

redrafted notes to Rules 2002(c)(3), 3016, and 3020 the sentences that disclaimed any intent
to affectoa determipation ofwvhether or to what extent a plan may provide for injunctive
relief. With theseimodifications, the-Commier approed thel 1proposed amendments to
Rules 2002(c)3), 3016, 3017,lan'd 3020 for aduption. ,

Rule 1007. The Cominittee approved without objection the proposed amendments as L
published., ,,,

Rule 9020. Martha L. Davis, E'squire, general counsel of the EOUST, had expressed Li
strong oppositionto the proposed amendments. ;, Professor Klee said he! agrees, with Ms. Davis
and asked the Committee to consider whether the power to punish contempt is an inherent power F
of any court in the federal system or is restricted, only to Article III courts. He referred to In re
Sequoia Auto Brokers Limited. Inc.. 827 F. 24 1281(9t Cir. 198.7), although noting that the
decision had been superseded in Caldwell-v. Uhified Capital Corp. (In re Rainbow Magazine.
Inc.), 77 F. 3d-278,.283-285 (9Th Cir. 1996). Jude Kressel said he also agrees, but not about what
should be done. He ~said he thinksthe existing rule is substantive and that courts mistakenly rely
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K on it for authority. The best solution, he said, would be to amend the rule as proposed and let the
courts rule on the issue of whether and to what extent bankruptcy judges have contempt authority.

Professor Resnick offered some background information for the benefit of the new
members. He observed that the amendment does not mention "bankruptcy judge," and simply
directs a party requesting an order of contempt to do so by motion. He said the Committee had
considered simply abrogating the existing rule, but was concerned about creating a negative
inference that could give the erroneous impression that a bankruptcy judge's contempt power was
being abrogated by the rule abrogation. He noted that several circuits have ruled that bankruptcy
judges have contempt authority as an inherent power of judicial office, and the proposed rule
amendment is not intended to affect such holdings. He added that the Ninth Circuit is the only
one to have relied on existing Rule 9020 to support its rding that bankruptcy judges have civil
contempt power. Judge Torres asked whether there were further reasons to amend the rule rather
than abrogate it. Professor Resnick said that a Committee Note is not published to explain why a
rule has been abrogated. The Committee believed abrogating the, rulewitho explanation would
be mis-read as a statement that bankruptcy juiges do not have contempt authority, and the
amendment, ives the Committee aivehicle for writing a lengthy Committee Note. Professor
Resnick said if the Committee were to rite a rule that1 a bankrupcy judge can rule on
contempt, such a rule would be substantive; existi-ng Rfile 9020, however, is more restrictive than
current case law. Mr. Orr agreed.,

Judge Gettleman asked the purpose of the final lsentence lof the first paragraph of the
L Committee Note which states that neither the bankruptcyrules nor the civil rules provide

procedures for sua sponte contempt orders. Judge Duplantier responded that it explains why,
although the existing rule contains a subdivision governing sua sponte, orders, there is no need to
say anything about them in the rule as amended. A motion to delete the sentence passed with 2
opposed. A further motionito transmit the proposed amendment to the Standing
r Committee with the Committee Note amended as above passed on a votelof 9 to ,4. Professor
Klee explained that his "no" yotemeant that if Rule 900, is not to be abrogated entirely, he would
prefer to retain the existing rule.i ia,'

Rule 2014. The Reporter briefly reviewed his memorandum describing the proposed
amendments which would alter for professionals seeking to be employed by the bankruptcy estate

F the standard for disclosure of~relationships with creditors and their lawyers and accountants. The
Chairman explained, for the benefit of the new members, that similar amendments to Rule 2014
had been adopted by the Committee earlier as part of its 1998 preliminary draft amendments (the

E "litigation package"). Although the package had been withdrawn after the public comment
period, the Rule 2014 amen ents had been among the few selected by the Committee for further
consideration he said. Mr. Adehuan, a member of thei subcommittee that had redrafted the
proposed amendments, said the subcommittee's, objective was to advise practitioners on what they
must disclose. The published cases involving this rule, he said, present egregious violations of the
rule, rather than conduct at' the fringes of the line between acceptable and unacceptable.
Accordingly, he said, the1 case law is not helpful tofa practitioner faced with narrow choices. For
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example, he said the subcommittee had adapted the "materially adverse interest" standard for
disinterestedness in ,§ 101(14) of the Code to ''may, give rise to an interest materially adverse" in
the proposed amendments. Professor Resnick said the proposed draft is narrower than the Ffl
existing rule and narrower than the draft that was published in 1998. Professor Klee said the
subcomm-ittee had tracked the,,statute in preparing the new draft. Mr., Smith said that using the
word "mnaterially" with "adverse" in line 29 would be controversial. ,.The adverb "materially" is,
not in § 327 of the Code, althoughiitis used in § 101(14). CircuitJudge Edith H. Jones, he noted,
had opposed the addition of"materially" during the National, Bankruptcy Review Com mission's
deliberations on this subje~ct.i iMr. Rosen said the Bankruptcy, Code contains two standards, and 7
the language used in line 29 and elsewhere in the proposed draft tracks the standard established in
§ 101(14,. r

Professor Resrick sai dthe word-"motion' in line 4, and the word "'request" ,in lines 2, 17,
and l49, and ,in.-the heading, g#should be changed to "application." Professor Klee- cquestioned the
introduction of a di fferent term when there can be an.ex parte motion. Professor Resnick said La
specifying a motion would make the item ,a contested matter with, all the notice and service
requirpments Rule 9014 prescribes. Mr. Smith said5notice should'be given to the appropriate
parties. qHer said, ls, that, the, word "'authorizing" in the heading,,should bechanged to 11
"approving" to track gie language of § 327 and th~atproposed subdivision 6 at lines 39-43 of the
draft should be deleted in favor of the bracketed alternative subdivision 6 that follows on lines 44- 7
48. Professor Resnick said that directing a professional to state that he or she is eligible to be L
employed, in line ,2, requires the person to draw a legal conclusion and suggested that the
preamble would be afbetter place to cover that aspect of the procedure. Professor Klee said he
would prefer that everydirective after line 21[be qualified by the phrase "upon knowledge,.
information and beliefformed after reasonable -inquiry."

Mr. Smith said the proposed rule should disclose the scope of the attorney's conflicts
check., but Mr. Rsenrldisagreed on the basis that these checks are so extensive the volume of
disclosure Would&o'~erwhelm a judge. Professor Wiggins said lines 63-4 should be revised to read E",
"if the partnership has dissolved solely due to the addition or withdrawal of a partner." Judge
Torres said the debtor and the debtor's attorney should be added to the list of those to be served fl
with the application and ProfessorResnick suggested also adding to the service list the 20 largest EJ
unsecured creditors, if no committeehas been appointed. He also suggested using the language
already to be found in Rule 4001(b)(1). Professor Klee said the word "verified" should be deleted
from line 69. Er

Returning to subdivisions (b)(3) and (b)(4) of the proposed draft, Professor' Resnick said
the intent is to make the rule "user friendly," because the existing rule is very broad,- and the cases
say "disclose everything." It is impossible to comply without disclosing too much, and there is no
guidance concerning where to stop, he said. The members discussed differences in wording
between subdivisions (3) and (4) and whether variations, in wording-"connection" does not appear
in subdivision (4),' although "relationship" does-- represent a difference in meaning. Mr. Orr said
that'if the wording is not the same, there will be the -same discussions in law firms that the
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Committee was having at the meeting. Mr. Rosen said a prior draft of the proposed rule had
avoided variations by combining subdivisions (3) and (4) and requiring disclosure of "any
interest, connection, or relationship relevant to a determination that the person is disinterested
under § 101 of the Code." A motion to combine subdivisions (3) and (4) and accept Mr.
Rosen's suggested wording passed with no-objection.

It was suggested that a new subdivision (4) be inserted to require disclosure of any
relationship the person may have to the United States trustee and any person employed in the
office'of the United States trustee. A member said it might not be'necessary, because Rule 5002
already addresses those relationships. Another member, however, noted that, although Rule 5002
provides that a relationship with a United States trustee or employee of a United States trustee
potentially may disqualify a personfor employment, there is no requirement in that rule to
disclose the existence of a relationship.

It was suggested further that the Committee Note would need rewriting. Professor Klee
asked that the word "parameters" be deleted from the final paragraph of the note. Judge
Duplantier suggested that the last two sentences be deleted and replaced with a statement that the
professional must exercise judgment in deciding' what information is relevant. Professor Wiggins
expressed reservations about directing lawyers to exercise judgment on the grounds that the
subject is an ethical matter and isnot appropriately addressed in a Committee Note. The
consensus was to delete all butfthe first sentence of paragraph 3 -of the note and to delete the
phrase "attempt to" from the first sentence., The Reporter said he intended to rewrite the first
paragraph of the note also, in light of the discussion at the meeting. A motion to adopt'the rule
as agreed to during the discussion passed without objection.,

Rules 1006(b) and 2016. After an introduction by the Reporter, the Commnittee discussed
the advisability of amending or abrogating Rule 1006(b)(3), which requires a debtor who applies
to pay the filing fee in installments to postpone paying an attorney until the filing fee has been
paid in full. Professor Klee said Rule 1006(b)(3) should be abrogated or amended to include non-
attorney bankruptcy "petition preparers," whose compensation is not similarly delayed under the
existing rule. Professor Resnick explained that the current tule treats petition preparers
differently, because the court lacks the disciplinary authority, that it has over attorneys and
because petition preparers havemno ethical duty to disclose to their clients the consequences of
paying the petition preparer. The Committee took no action on Rule 1006(b).

With respect to the draft amendment to Rule 2016 requiring a petition preparer to file a
statement disclosing the compensation paid, Professor Resnick recommended changing the 15-
day deadlines in lines 2 and ,8 of the draft to ten days. but also spoke against the proposal, because
there is no statutory bar to fee sharing by petition preparers and § 110 of the Code already requires
petition preparers to disclose their fees. Judge Duplantier asked whether there is enough money at
stake to require petition preparers to disclose their fees. Judge Cristol said some petition
preparers charge surprisingly high fees, up to several hundred dollars. Mr. Heltzel said the
requirement in the draft to transmit the disclosure to the United States trustee in addition to filing
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it would be an improvement over the current statutory procedure that requires only filing, because
the United States trustee now must obtain the information from the court rather than receiving it
directly. Judge Kressel asked why the -draft requiresthe petition preparer to provide "particulars"'C
when the existing Rule 2016(a) requires an attorney'to provide "details." He asked if the intent is L
that the information disclosed be the same or different and recommended using the same word as
in the existing rule to the extent possible. Mr. Rosen questioned whether the fee sharing language
should vary from that applicable to attorneys in Rule 2016(a). Judge Duplantier said the draft
should conform as closely as possible. to the language the Committee is developing in its draft ,
amendments to Rle 2014, inwhich the exclusion.of employees appears iatIthe beginningboftheL
feedsharingprovision. , Professor Resnick suggested deleting from" ine 2 of the draft the clause
authoring the court to direct a different deadline, ,from thelone specified and cautioned generally
against varying toomuch,,fromthe language of ;§,il 11 ofthe Code. JThe consesus wvas to table I
the proposed amendment until after the Committee has finalized, its draft amendments to
Rule 2014.

Rule ,1004(a. , The Reporter stated that Professor Klee, at the September 1999 meeting,
had raised the question whether existing Rule 1004(a) is substantive and should either be
amended or abrogated. Professor Klee said he favored the draft amendment. Professor Resnick LE
said the, draft appears to restrict the right of a non-filing partner to object to a filing, a right the
existing rule preserves by requiring that an involuntary petition be filed unless allpartners consent
to the bankruptcy. The proposed amendment would authorize a filing under a partnership
agreement that permits a majority of the partners to bind all. Professor Klee said that if state law
allows a bankruptpy filing, the rule should not preclude "it. Judge, Gettleman suggested cross-
referencing § 303(b)(3)(A). Judge Puplantier asked how the different wording, namely filing "on
behalf of"' i the proposed amendment to the rule and "against" in § 303(b) of the Code would
affect the parties. SlMr Adelman said the choice ,of wording would determine the standing of a non-
filing partner. Under a partnership agreement that authorizes filing based on a two-thirds vote, he
said, failure to achieve a two-thirds vote would require those who still wanted-to file the
bankruptcy to~do so by an involuntary petition to which the dissenters could object. If two-thirds [7
voted in favor of the filing,. however, the dissenters would have no standing to object. ,'A motion
to abrogate subdivision (a) of Rule 1004, delete '"(b) Involuntary Petition; Notice and
Summons!' from existing subdivision (h), and re-title the rule "Partnership Involuntary L
Petition" passed with none opposed.

Proposed New Rule 1004.1. The Reporter stated that the present draft had been prepared
in response to the Committee's directive at the September 1999 meeting that the proposed new
rule should track Rule 17(c) of the Federal Rules of Civil Procedure ("Infants or Incompetents")
as closely as possible. Professor K lee said he agreed with that principle, but in light of In re King, L
234 B.R. 515 (Bankr. D.N.M. 1999), which had been brought to the Committee's attention by Mr.
Kohn, he thought the Committee also should suggest to the Advisory Committee on-Civil Rules-,
that it consider limiting the scope'of Rule 17(c) to infants and incompetents "whose whereabouts
are known." Judge Kressel questioned the need for the final -sentence of the draft because it
seemed to him unlikely a party would come to theibankruptcy court for appointment of a guardian
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K ad litem prior to filing a petition. Judge Duplantier said he thought the sentence in the civil rule
refers to a defendant and, thus, would not be necessary in a rule about filing a bankruptcy petition.
Judge Kressel suggested changing the word "person" to "debtor" in lines 6 and 8 to make it clear
that the final sentence refers to post-petition orders by the court. Others disagreed with this
departure from the wording of Civil rule 17(c), and Judge Torres said the Committee Note would
be a better place to explain that the rule does not cover a person entering the case later or any
person other than the debtor., Judge Robreno said he only supports departing from a related civil
rule when there is a good reason to do so, and in this instance, he said, he believes there may be
one. Mr. Rosen suggested that the choice of verb between 'shall" ̀and "may"'offered by the
Reporter on line 5 should be "may," and Judge Walker said using "may" would facilitate the
issuing of an order that might not protect the infant or incompetent person, such as an order of

L dismissal if the court found that proceeding with the case would not be appropriate. A motion
was made to adopt the Reporter's draft using "including" Iline,,1,(rather than "such as")
and using "shall" in line 5 (rather than "may"). A motion to amend the ,motionrto change
the word "person" in lines 6 and 8 to "debtor" passed with 2 opposed. A further motion to
delete from line 4 the phrase '"duly appointed," to preserve tihe right of a parent to file on
behalf of a&minor, failed by a vote of 4 to 8. Thermotion to-adopt the draft as amended WI,

LK passed with nnone opposed. ,On reviewing the re draft, >,the Committee also changed the word
"Whenever" on line 11to "If!, and deleted from the Committee Note all except a statement
that the rule, is derived from Rule-17(c) Fed. R._Civ.lP.#3, -

Rule 9027(-d?. , The Reporter introduced a proposed draft which was based on the
Committee's discussion of the, rule ,at the SeptembeXr 1999meeting. After further discussion,
there was a motion to take-no action, which passed without opposition.

Rule 9027(a)(3). At the September 1999 meeting, the Committee appeared to have agreed
that-Rule 9027, should cover actions initiated after the filing of 'the bankruptcy case and then
removed, without regard to the status of the bankriptcy, case. Judge Gjettleman said the words

L "under the Code" should be inserted following the word case", in Wie 5 ofthe draft. Professor
Resnick said the Committee' Note, should use the brackete&sentence ,,A motion to adopt the

fl draft amendment with the changes'noted above passed with no objecqtion. Judge Gettleman
L. added that the word "receipt," referring to a complaint or summons, i Rule 9027(a)(3) may soon

be revisited by the AdvisorylCommittee on Civil Rules as a result of airecent Supreme Court
ruling that a party must be served with ,a summons ,r ~complaint bebfre thetimnewill begin to run
for filing a notice of removal. H He said he would rec~mmend waiting for the civil rule to be
amended before making any change to the bankruptcy rule.

Rule 2015(a)(5). The Reporter said the existing rule conflicts with 28 U.S.C. § 1930(a)
and pending bankruptcy reform legislation might change the statutory language again. The draft

L,, amendment would be intended to conform the ruleto the statute regardless of whether the statute
is amended or remains as it is, he said. Professor Klee said he would like to see the rule amended
to include in the events that cut off the obligation to make reports the closing of the case. Mr. Orr

L said it would belbest to conform to the statute, which does not include the word!"Iclosed." Mr.
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Frank asked the reason for the amendment when the rule already requires reports. Professor
Resnick said the amendment is intended to make it clear that as long as the debtor must make
quarterly payments the debtor also must file reports. He suggested that the amendment be
redrafted to-make the connection between reports and the debtor's payment obligations more -L

explicit. The Committee approved the amendments in principle and'asked the Reporter to present
a redraft the following day. On the second day, the Committee reviewed the redraft and, at Mr.
Orr's suggestion, changed the word ,of,f in line 1 to "after", and cha:nged "the fee required I
pursuant to 28 uS.C. § 1930(a)(6), that has been paid" to "thefe payable uNder 28, U.S.C,. §
1 930(a)(6).", ,The Coxiittee ,also shorted the ycitation at ,the enddof the Committee Note. The-
consensus was to forward1forpublication the proposed amendments to Rul¢e2015(a)(15) as-'
so revised.

Notice of Confirmation of a Chapter 13 Plan. Rule ,2002(f)(7) requires theclerk or other
person as the court may direct to send notice to all creditors of the confirmation of a plan in a case
under chapter 9, ,11, or 12. A suggestion had been made to amend Rule 2002(f)(7) to add to the
rule notice of the confirmation of a chapter 13 plan., The Reporter said it is puzzling'1why chapter -
13 plan confirinations historically have been excepted from the notice requiement, but most C

likely it is because ,creditors !expect ,confirmatidn in a chapter 13 case. Judge Walker said an L
amendment may not be necessary if, as he believed, allchapter 13 trustees can upload information
about their cases to a central database accessible, to creditors., Mr. Orrnsaid such a central database C

is under development but is not yet available. He added that most of the trustees with large L -
operations provideta dial-up service that creditors use to obtain informnation on the status of cases.
Mr. Orr said arecent survey by his office indicated that 31 of the 188! chapter, 13 trustees

responding also send notice when; a plan is confirmed. Four trustees had indicated that in their
cases debtor's counsel sends a notice of confirmation, while the remaining trustees indicated that
the practice is variable., He added that one company handles the automated systems for about 70 7
percent of the trustees and appears to have a central information service for its subscriber trustees.
One competitor appears to serve the bulk of the other trustees, so that centralized information may
already be obtainable through these private sources, he-said. Mr. Heltzel noted that in many. LI
districts a creditor can have access to the actual plan and the order of confirmation by logging on
to the court's website. ,A motion to take no action was unopposed. 7

Rule 8014.q A suggestion had been received from a former Committee chairman to amend
the rule to provideftime limits for submitting and for objecting to a bill of costs related to an C

appeal to ,the district court or bankruptcy appellate panel, changes, that would conform the rule
more closely to Rule 39 of the Federal Rules of Appellate Procedure. Professor Resnick said he
thought the rule should be more specific about which court and which clerk'would act under the F
rule to achieve the' same resultas under Rule 39, Judge Roettger asked what would happen if an
appeal were affirmed in part and reversed in part. There was, amotion to re-commit the proposed
amendments to the Reporter for re-drafting to track Rule 39, with underlining and striking out to
indicate changes to existing ,Rule 8014, all to be considered at the next meeting. A member said
the re-draft should state the source of substantive authority for taxing costs' in a bankruptcy
appeal, land another questioned the introduction of time limits, which are not in the existing rule, K
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especially when there is no provision for extending the times. A member noted'that 28 U.S.C. §
1920 provides for taxing of costs by any court of the United States but that a bankruptcy appellate

L. panel would not be included among such courts. No vote was taken on the original motion, but
a motion to take no action passed by a vote of 8 to 5.

L Rule 2004(cl. The Reporter explained that the Committee previously had approved the
proposed amendments and the only change being presented was in the Committee, Note. At the
suggestion of Mr. Kohn, he said, he had added a phrase from the Committee Note to Rule 45 ofL the Federal Rules of Civil Procedure stating that an attorney admitted in a district pro hac vice can
issue a subpoena. A member noted that the spelling "haec," taken from the Committee Note to
Rule 45 should be changed to, "hac." Judge Torres questioned the authorization to issue a
subpoena in a remote district, land Judge Robreno asked whether this rule would be sufficient to
police attorney abuse. of the subpoena power. Professor Resnick responded that this subdivision
derives from Civil Rule 45, which contains no requiremient for an order authorizing a deposition,
while subdivision (a) of Rule 2004 requires a court order authorizing the examination for which
the subpoena provisions of subdivision (c) would be used. ,Professor Kle nioted that the
amendments mention cases but not "proceedings,"! 'tand!Professor Resnick said the reference to
Rule 9016, which does apply in "proceedings" Iindicates that Rule 2004(c) rcan be, used in both
cases and "proceedings." Professor Resnick also commentedtait the deviations in Rule 2004(c)
from the exact wording of Rule 45 arise from the Standing Committee's requirement that all
amendments follow the style guidelines issued in 1996. A motion to adopt the amendment,
including the addition to the Committee Note, passed without objection.

Public Access and Privacy Mrs. Ketchum introduced the discussion of this issue, which
also is being examined by several Judicial Conerence committees and in the legislative and

fL executive branches of government.f Five ba 'pt'cy courts already accept filingselectronically
and many more 'scan" or image', all, documents fled it prtoduce an electronic record. Most, if
not all, of these courts, also post these electronic documents on their websites, making themL available 24 hours-a-day to, anyone With access to the Internet, she said. I Although court files
always have been open to eamination by'tihe publicl, many inithe judiciary have begun to
question whether privacy interests of individuialsmay require some restrictions on access to
electronic files. There also may be other methods bywhlch the amount of private information
potentially available from court files,'might be feduced. The Court Administration and Case
Management Committee has, established la subcommittee to study the issu, eand liaisons have
been appointed from otherjinterestedd committ s, Inaddition, the Bankruptcy Administration
Committee, specifically, has requested the Committee to "consider 'wheththe official
Bankruptcy Forms should be modified to equire les'slinformation to be filed and become part of
the public record."

Mr. Heltzel said the schedules and other forms used to file a bankruptcy case contain most
of the information privacy advocates are most concerned about,,including a debtor's Social
Security number. Judge Robreno suggested that lawyers should be more careful about the

L contents of documents and that some, information currently filed could be-labeled "administrative"
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to restrict access. Professor Klee said the aliases or "other names used" provided in the petition L-
are very valuable to creditors and that the petition, overall, is very basic and necessary to the case.
He said the schedules also contain essential information that creditors need to know, especially in
chapter 1 1 cases. The statement of financial affairs frequently contains sensitive information, he
said, but it is information creditors need to participate in the case. He noted that § 521 of the
Code does not require a debtor to file, schedules and statements -in every case but only "unless the
court orders otherwise" ,

Mr. Orr drew a distinction between "data" and administrative information necessary to ,
administer the case., -He, said the Committee mnight consider examining the uses of different types
of filed information and consider changes such as filing with the United, States trustee rather than 7
the court based on those different uses., JudgeiDuplantier inquired whether -documents submitted ,
to the United States trustee are public. Mr. Orr said they are subject to the Freedom of
Infornation Act bu'tare not presumptively public as court filings are. Judge Duplantier said that
fact might mullify ,t United Statestrustee',s, office as a solution. N Mr. Smith, suggested thatthe, L
courts could leaye i cases filed by Lindividuals off the Internet while posting the corporate cases.
Any document filed in Zany court would be public but not necessarily on the Internet. Mr. Heltzel
said his court hs experienced a tremendous" positive response to the posting of the, files of
consumer caseshon Athe Internet. Conerncing the proposal to ,limit access by issuing a password, he
noted that he has'no icriteriafor 'denying a password to anyone and that he has never denied such a
request.

Mr. Rosen suggested that the Committee recommend a statute forbidding use of H
bankruptcycase information for comimercial exploitation. Professor Resnick said he had attended
a session on privacy sponsored by the Rand Corporation at which representatives of the credit
card industry made it very clear theylwant the information contained in debtors' schedules and C

statements of financial affairs. He said it may be impossible to stop the-flow of information to the
Internet, because credit bureaus and other financial reporting organizations hire "stringers" to visit
courthouses and 'gather information on bankruptcy filings which the organizations then publish on L

the Internet. Judge Duplantier said the Commifte, should look carefully at the Official Forms,
because there may be some unnecessary items.' Mr. Orr -said the credit industry searches
bankruptcy files for hypothecation paper, such as, liens that can be bought or sold. Many L
understand, he said, that a&discharged debtor is creditworthy, because the Code bars the debtor
from receiving another discharge fort seven years. Judge Torres said the bankruptcy system may
be collecting more information than, really is needed and that the C ommittee should consider
whether any information that is needed should be separated from the public file. He said the
Committee alsoshould consider ways to limit or prohibit improper disclosure of information and 7
keep in mind the administrative burden of caring for information.

Professor Morris suggested that § 107(a) may not be as broad as it looks initially, but that
the Committee faces a difficult task because Congress, in the pending bankruptcy reform
legislation, appears to be requiring more and more information from debtors. Mr. Heltzel said
there appear to be two categories of information in bankruptcy cases: 1) information necessary to L -
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effect notice and allow a creditor to identify the debtor correctly, and 2) the information in the
schedules and statements that must be disclosed to the trustee to enable the trustee to administer
the bankruptcy estate. It may be possible, he said, to put much of the information in the second
category into a "trustee disclosure" mode, so that it would be provided to the trustee by "more
traditional forms of disclosure." The financial data in the schedules and statement of financial

[ t affairs is crucial to trustees and creditors, he said, but neither group cares how they obtain the
information as long as it is accurate, complete, and available. Judge Walker said one of the points
made at the TBankruptcy Committee meeting is that privacy is a commodity. The proper question,L the judges there said, is not whether an individual gives up privacy by filing bankruptcy or
undertaking some other activity, but what the individual receives in return. There are other,
examples in modern life, he said, such as a Safeway club card that offers discounts as an

L inducement to allow the store to document a customer's purchases and the "cookies" that Internet
merchandisers use to track those who visit their websites. The Chairman commented that the

7 issue is a difficult one to which no solution is readily apparent. He asked whether there was a
L_ consensus to examine the matter further and, hearing no objection, said he would appoint a

subcommittee for that purpose.

Feasibility of Setting Time Periods in the Rules in Multiples of Seven Days. The Reporter
referred to his memorandum in which he described several problems with the suggestion to
consider using seven days as a timing mechanism in the rules. The major obstacles, he said, are
1) the fact that the Code contains some deadlines that would conflict with a seven-day rules, 2)
the fact that a case can be filed on a Sunday, causing all subsequent deadlines also to fall on a

F Sunday, and 3) the lack of popular outcry from the bankruptcy community over the existing time
periods in the rules. Judge Gettleman said he is convinced that it would cause more trouble than it

- would create benefits to make the changes, effectively withdrawing the suggestion.

Subcommittee Report

Subcommittee on Forms. Judge Kressel reported that the subcommittee had considered
the forms suggestions referred to it by the Committee at the last meeting. The subcommittee was7 recommending no action on the suggestions, even though many of the suggestions were good,
because the forms at issue are still quite new. Mr. Heltzel repeated his request, made at the last
meeting, that the subcommittee consider creating a separate or supplemental form filed only in
business cases for the business questions on 1 he Statement of Financial Affairs (Official Form 7).
Mr. Kohn said he would not support any further delay in issuing the amendments to Form 7,
which have been published and commented on; Mr. Heltzel said he did not intend his request to
result in delay of the pending amendments. Judge Kressel said the bankruptcy system had
separate business and non-business forms foif many years and that he viewed dividing Form 7 as
regressive. Mr. Heltzel also repeated he request that shading be eliminated from the forms,
because it comes out looking black when a document is scanned, defeating the purpose of
enhancing clarity. Judge Walker noted that the Committee probably will look at the forms again
in connection with the electronic case filing project and that Mr. Heltzel's requests could be
reconsidered in that context. Professor Klee said he favors eliminating shading on the forms.
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The consensus was that shading is an artistic feature of the forms, not a substantive one, and
that the shading ,on the amended Voluntary Petition (Official Form 1) approved for
republication and further comment at the,,March 1999 meeting should be removed before V
the form is forwarded to the Standing Committee.

Information Item ',

,,Mr. Niemic reported that the Federal Judicial Center has been conducting a study of
evidentiary issues ir`elated to electronic materials. ,,,He said there would be an update ton the study,
available for the September 2000 meeting. ., l, i ' ,, I , , , , ,

Adminigtrative Matters

The Committee selected March 15, 16 in New Orleans as the dates and location for its .7
spring 2001 meeting. ,

a ~~~~L

Respectfully submitted,

Patricia S. Ketchum
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From: Paul V. Niemeyer, Chair, Advisory Committee on theL Federal Rules of Civil Procedure

Date: May , 2000

Re: Report of the Civil Rules Advisory Committee

In troduc ti on

The Civil Rules Advisory Committee met on April 10 and 11,
2000, at the Administrative Office of the United States Courts in
Washington, D.C. It voted to recommend adoption of rules
amendments that were published for comment in August 1999, with
some modifications in response to the public comments. Part I of
this report details these recommendations with respect to two
packages. The first package, covering electronic service of papers
after initial process, includes changes in Rules 5(b), 6(e), and
77(d). The second package, covering abrogation of the obsolete
Copyright Rules of Practice, includes abrogation of those rules, a
new Rule 65(f), and a corresponding change in Rule 81(a)l1). A
third proposal for adoption included in this package would make an
overdue technical correction to Rule 82; it is recommended that it
be adopted without publication for comment.

Part II describes the Advisory Committee recommendation to
publish for comment three sets of amendments. The first proposes
a new Rule 7.1 governing disclosure of information that supports a
determination whether a judge is disqualified. This proposal is
advanced for consideration with parallel proposals by other
advisory committees. The second set proposes amendments to Civil
Rules 54(d) (2) and 58. This proposal is advanced for consideration
with parallel proposals to amend Appellate Rule 4 (a). The final
proposal would amend Rule 81(a) (2) to integrate better with the
rules governing habeas corpus cases and § 2255 motions.

r Part III summarizes ongoing Advisory Committee work, primarily



by noting the work of several'subcommittees. L.V

I Action Items: Amendments Proposed for Adoption

The Advisory Committee recommends that each of the amendments
discussed in this section be transmitted to the Judicial Conference
with recommendations for adoption. The electronic service and
copyright "proposals were published for comment in August 1999. The
changes made in response to the public comments are described with
each package. The technical conforming change to Rule 82 has not
beenrpublished for comment, but is recommended for adoption without
publication.
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I'A. Electronic and Other'Service: Rules 5(b), 6(e), and 77(d)

The proposed amendments to Rules 5 (b) and 77 (d) were published
for comment in August, 1999. The Advisory Committee had voted not
to recommend any change, in Rule 6 (e), but' also published as an
"alternative proposal" the change that it now, recommends for
adoption.

Rule 5(b) is restyled. Rule 5,(b) (1) is clarified by expressly
L limiting it 'to service under Rules 5 (a)',and 77 (d). The restyling

of Rule 5 (b) (2) (A), (B), and (C) is intended to make no change in

F the meaning of the present rule.

LI Rule 5(b)(2)(D) is new. Although the proposal emerged from
the work of the Standing Committee's Technology Subcommittee and
was, designed to authorize electronic service, it also reaches

LI service by other' means. Written consent of the person served is
required.

,', Rule 6(e) would be amended,'to allow an additional 3 days to
L respond when service is made under Rule 5(b) (2) (C) by leaving a

copy with the clerk of the court, or by any means consented to
under Rule 5(b) (2) (D). This amendment extends the present
provision that adds 3 days when'service is made by mail.

Rule 77(d) is amended to allow the clerk of court to serve
notice of an order or judgment in any manner provided for in Rule1 5 (b). The immediate purpose is to support notice by facsimile or
computer.

The 'public comments ,suggested drafting changes that were
X adopted by the Advisory Committee., These changes are described in

the Gap report.

In displaying the text of the revised Rules, new matter is
L underlined, deleted matter is overstricken, and matter added since

publication is double-underlined.

L The Advisory Committee deliberations are summarized at pages
4 to '9 of the draft Minutes.

Rule 5(b)

1 (b) S&Me. IIow Made. Whenever under these rules s e ±s

2 ±cq Ualc d UT HJgLtLittcd to be mL~anc ldipl a pa ty LCJ.lc slted by all

L 3 attol Lcey the ierlV Lc slhct±ll bt-e Ladt Upo t1±e aftrlllney anlels ClV | Cc

4 upon the payty i, rUdcerd by Lthe coult. Servic. ±=.pe the atLta±liyUy. 5 or apo11 a party sl±xl±±l e talcde by deilive£lrirg acJy to tile pcv±by Ur

6 CLt U ±Ly I by ML ITTI ig it L_ tHIe Party l atLtuLwey at tie

7 attur n.±eys o rJ paLty' last knwiul cGLeaaZ U.u , If no addreass is
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Li

1 known±, by ltavi±nj it withx thle c1erk vf thre cr t. DBeliveLy of a L
2 CUPY wtfl7il th±iS r±ule lt eIRE±s. -lha±din, it, tu tLh, attumey or tc thle

3 jparty, or la v i±g it at the atturn±cy J b.L Ofty ' icffI With- a

4 cleLk or ttl1±e± ±l~c±± I±± lge thre.cijf , u if lLeLc is Il.J±±C i

5 i..llcyue leavaiaj i t iL a iCIpjuX plaXe thereiLI, r, if t±f

6 'LLt e' I U vl=e1 w th& _ is i 'to be se rve t:h ±> liu yIii > 'evi±±

7 it at tlhe Fc± p1J±± * ,lwell±±± p l±uUtE ur ,ual pac uf aL We W Li± so,,e

8 tr Vq ef i:~uIMrlal ±Z, UUMPje ari U'30 et ± ,,l. 1, ,.

1 (b) Making Service.

2 (1) Service under Rules 5(a) and 77(d) on a party represented m
3 by an attorney is made on the attorney unless-the court

4 orders service on the party. r
L

5 (2) Service underF Rule 5.(a) is made by:

6 (A) Delivering a copy to the person served by:

7 (i) handing it to the person;

8 (ii) leaving it at the person's office with a clerk

9 or other person in charQe, or if no one is in

10 charge leaving it in a conspicuous place in

11 the office; or F

12 (iii) if the person has no office or the office is

13 closed, leaving it at the person's dwelling V
14 house or usual place of abode with someone of

15 suitable age and discretion residing there. U
16 (B) Mailing a copy to the last known address of the

17 person served.- Service by mail is complete on

18 - mailing.

19 (C) If the person served has no known address, leavincf

20 a copy with the clerk of the court.
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21 (D) Delivering a- copy by any other means, including

22 electronic means, consented to in writing by the

23 person served-. Service by electronic means is

24 complete on transmission; service by other

25 consented means is complete when the person making

L 26 service delivers the copy to the'agency designated

pr 27 -to make delivery. "If authorized by local rule, a

#a 28 party may make service under this subparagraph (D)

29 through the court's transmission facilities.

30 (3) Service by electronic means under,, Rule 15 (b) (2) (D) is not

31 effective6 if ",the party ,makinhgservice learns that the

Aattembted servicedid not reach the personato be served.

Committee No~te

Rule 5(b) is restyled,

Rule 5(b)(1) makes it clear that the provision for service on
a party's attorney applies only totservice made under Rules 5(a)
and 77(d). Service underRules 4, 4.'1, 45(b), and 71A(d) (3) - as
well as 'rules that' invoke those rules -- must be made as provided
in those rules.

Subparagraphs (A), (B), and (C) of Rule 5(b)(2) carry forward
the method-of-service provisions of former Rule 5(b).

LS Subparagraph (D) of Rule" 5 (b) (2) is new. It authorizes
service by electronic means,'or any other means, but only if consent
is obtained from the person served. The-consent must be express,
and cannot be' implied from conduct., Early experience with
electronic filing as authorized 'by- Rule 5(d) is positive,
supporting service by electronic means as well. Consent is
required,, however, ,because it -is not yet, possible ,to assume
universal entry into the, world of',electronic communication.
Subparagraph (D) also authorizes service, by nonelectronic means.
The Rule 5(b) (2)r(B)=provision making mail service, complete on
mailing is exten e d in subparagraph (D) to make service by
electronic means complete on transmiss8ion;,transmission Is effected
when the sender does,'the last act that lmust beperformed by the
sender. As witlt l, LI-JI f, s ~j'ite l±.wcev,, cL-ctuL t LiLc

e l<::ucipt~~~~~~~~~~~~ Ivc~ deiS ~ fggiu1t tlc.suli4 tlctSliez ES Culllt OnLJJ LJ±L

,LtCa. t IL i . L: ~iL>Le LE r L_ C cLL , LL_ LU LL | , L L rp IL I CC L_
L _ _ _ _ _ _ t a r LL _~LLL ~ ,s 7 Ut_ t r

rcli± z ~ Service by other agencies 1is complete on delivery to the
designated agency.

Finally, subparagraph, (D), authbotzes, adoption of'local rules
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providing for service through, the court. Electronic case filing
systems will come to include the capacity to make service by using
the court's facilities to transmit all documents filed in the case.
It may,,prove most efficient to establish an environment in which a
party can file with the ,court, 'making use of the court's
transmission facilities to serve the filed paper, on all other
parties,. Transmission -migh-ti ' beih bL ,ysuch ,,means as direct
transmissilon!' ofj the paperk, orby transmission of, a notice of filing
that includes an e'lectronic' link for direct access to the paper.
Because',se'rvice'is under su'bparagraph {(D), consent must be obtained
from ,the persons ,dserved,.!,, L

llCons'ent,,, to. service under Rule 5(b)(2) (D) must be in writing,
which can be Drovided by electronic means. Parties are encouraged
to specify vthe ,'scopne'I and ''duration bof 'Hthe consent. The L
specification should i'nclude'at ,least the persons to whom service
shouldb','e' made, the apronriate address orl location for such r
service.- such as>,,the e''mail address or facsimile machine numbber,
and thelformat tobe used for' attachmnents." A district cour a
establish a registry or other facility that allows advance consent
to service by-`spectifi'e'd means for future actions. L

,~~~~~~~l 4 ', I

SvU..e V Uai.. suby±aL avaphl±D) aLw tll;.jw L.UI Cadd~tiOjja77l
t±LLLe qsa .±led AWj RSlF 16 ilz) wheul±, V L'. ; le nly SIVCGLl an1e

~~caL ~ A- ~~c±~ty- ~ ±*~~~nit ,Li. f vJE b
ele t:wlsl; l ltt%.ArJ .ll lzciL l o ip-~ xS LA't -Lzv e LA ,L-'t S, t-,L V Lk;t=:- Lu~ LJL ~ ~Jtl±~.L LLL~Z~.±.~ LJL FLy I~ I A.J Lt.4e i it c.rp L±.aF btt-d tu

PxUVid'p Ptuetl'r CLC t~o Lvie IBL Llil -L;cl IZ ;aYG par t! oLu ± s

:i1±eptS til±~c Liz tu I J e 1i forcility f U
Rule 6(e) is amended to allow additional time to respond when

service, is made, under Rule 5 (b) (2) (D).' ~i The additional time does
not relieve'a tarty who consents to service under Rule 5 (2(D
of the 'responsibilities' to monitor 'ther facility designated for
receivinag servici' and to - providertorfmpt notice of any 'address
changie.

Paraqraph, (3) addresses a guestion thati.,,may arise from a
literal readinlg of the' iprovision that erv byelectronic means
is complete on transmission., Electroniic communication is rapidly
improving, but lawyers report;continuin 'failures of transmission,
particularly with -rebsoect to attachments. "`Ordinarily the risk of, UruJW
non-rece6ipt, falls on thei person -being iserve~d, w1ho ,has consented to
this form of service., But the risk should not, iextend to-situations -

in which the be'rson attempting servid6e learnsAthat the attempted L
service' in- fact I tdid ,-not reach the-fjperson to ,i-be served. Given
actual Iknowledge that the-attemt failed, -serkvi ceis not effected.
The person attempting ervice again or show
circumstances that justify dispensinl'wiith Ise'rvice.

Paragraph (3) does not address the similara guestions that 'may
arise-when -a lperson attempting servicetRlearnsl that service by means ,
other than electronic means in fact did not, reach the person to be -

6 r
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L served. Case law provides few illustrations of circumstances in

which a person attempting service actually knows that the attempt
failed but seeks to act as if service had been made. This negative
history suggests there is no need to address these problems in Rule'

5(b) (3). This silence does not imply any view on these issues, nor

on the circumstances that justify various forms of judicial actionL even though service has not been made.

Summary, of Comments

L lHurshal C. Tummelson, Esq., 99- CV-002: Addressing his comments to

Rules 5(b), 65, 77(d)', and,81, focuses on the "consented toaby the

person served" element of proposedRule 5(b) (2j'(D) .' Suggests "some

specific clarification with reference 'to, this form of service"

because "there are so many possible meansof service electronically
or otherwise which might -be used that the end result could be very

p confusing.",

Jack E. Horslev, Esc. , 99-CV-004 (Nov. '2, 1999 installment):
"[Ellectronic means" may not' be clear to all readers. It might be

expanded 'to read: "Internet, 'fax,' computer transrittal or other
L electronic means." In the, November 11 installment concludes that

"authorizing service byelectronic means ,isconsistent witih current

C developments.".

Joseph W. Phebus, Esa., 99-CV-006: Relays information from the

firm's computer specialist. The e-mail system used by the 'firm

;' provides dateand timestamping for incoming and outgoing mails It
also automatically provides notice that a message is not delivered.
If the address i's not valid, notice is provided immediately. If

the address is valid, 'the system attempts' delivery every 20 minutes

for four hours, then every four hours for the next 48 hours; at the
end of that period, notice is given if delivery' could not be

accompli~shed`.'i"

David E. Romine, Esa._, 9-'CV-007,: Strongly favors the' "complete on
transmission" rule. This rule 'is clear. Clarity prevents doubts

and ensuing disputes about the time for responding. If service

were made complete only on receipts, everylN party would need to

consult every other part~y to confirmthetiime of receipt, and then
would feel compelled, I to send a written memorial of the

understanding to every other party. '"What a, waste." The ambiguity
will be even worse when as doftenhappens - electronicservice is
made on a Frilday afternoon. I tT~here will be a fourday window of

r plausibility"1 and the window "would be, extended by,',,holidays,
vacations, or even business trips,*,* *." Resolution of disputes,
finally,_ would turn on fact disputes that will be burdensome to
litigate.

L Charles L. Schlumberger, Esg., 99-CV-008: Opposes electronic
service, even with consent. Notes that he had difficulty
transmitting these comments to the Administrative Office.
Electronic service will be abused - as it is, attorneys often fax
papers late in the evening. Is round-the-c1ock monitoring of fax
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Li
and e-mail to be required? Even from out-of-town? Must an
attorney, defeat, the security,, system ,that prevents even staff from
reading tthe attorneyIs e-mail? If papers -contain sensitive or
protected information, the , e-mail,' system offers no reliable
security unless the information is encrypted. There should be
express provisions detailing whether consent can be open-ended for
an entire action, specific forkpart"icularrpapersjor revoked.
Filing by electronic means is proper, notice under Rule 77(d) by
electronic means is proper, but not service by attorneys - "I trust
the clerks butnot the lawyers. ',

Hong. Susan'Pifersbon Sonderbv. 99-,CVY'-1OlO: Service by electronic means
or fax "shouldlbe v;il idl ',,irrespective of, consent, where available
to the-re'cipient." 'I'f the recipient is-'not equipped to receive
such messages, the person responsible' for making service can resort X
to mail or 'persona'l service. 1' At the least, Rule 5-(b) ,,should
authorize local district rules that permit electronic service F
without consent of, the person served. And the provision for,"other
means",,, is puzzling':-commftierci~al express carrier service`,,is routine'
now,.;on the!,,theory-tfrat'' del'ivery conostitutes hand delivery.

J. Michae-l Schaefer;,Esg.. 99--CV-Ol: There should-be a page limit,
on 'fax1 transmissions: "Il have had'50 pages faxes dumped into my
machine, creating a burden to deal with unattached bulk paper and
dissipatinga ,,a'toner, supply."!, And seemsto urge that "any pleading
exceeding 10',pages" should~ be permitted- only withi',,the specific
consent of, the recipient'no mlatter:what 'method of service is'used.

Joannie Fitzgerald Ross, Esa., for State Bar of Michigan Committee
of the United States Courts, 99-CV-012: Approves proposed Rule
5(b), but would amend the proposalto require simultaneous mailing
of ra clean ciopy of any document' served by' fax'.

Committees of the Association of'the Bar of the City of New York,
99-CV-013- Supports the basic proposal; the requirement of consent,'
and the exclusion of initial 1'hservi'ce of process " provide adequate L
safeguards of 'due process rights. -Soomething should, be done to
make ilt. clear that 'consent can be given either-for all service
during an action or'only for service of 'specif-ied papers Some
recipients may be reluctant to commit to the obligation to monitor
continually for electronic receipt,'-which "may require a technical
officer capacity -that is currently unavailabl-e to some
practitioners 11 It would' help to- prepare a Consent Form that U
accommodates various forms of service, provides specific address
intformati'oni,, and is filed with the court. The Consent Form would
specitfy whether consent is for all purposes of the action or is
more limited. It is proper to make service complete on
transmission, but some additional time should be provided to
respond because messages often "must travel through multiple
servers, compounding the risk of technical' failures." See the
comment on Rule 6(e).

Daid, W. Ogden, Acting Assistant Attorney General, Civil Division,
United States Department of Justice, 99-CV-014: Fully supports use
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of electronic service with consent of the person, served. But, there
is a risk that implied consent will be found- even from such simple
acts as listing a fax or e-mail address on a letterhead. Rule

L 5 (b) (2) (D) should be amended to refer to "other means, including
electronic means, consented to in writing -by the person served."
And the Committee Note should include this added language:

L To be valid under subparagraph (D) , consent must be
explicit and in writing, and may not be implied. Parties
are encouraged to specify the scope and duration of the
consent, including, at a minimum, the persons to whom

U service should be made, the appropriate address or
location for such service (e.g., 'for 'electronic service,
the e-mail address orfax machine number), theoformat toi be used for, attachments, and the filings within a lawsuit'
to which the consent applies (e.g', ., the consent applies,
to all filings, only certain filings, or all non-
jurisdictional fiings). Such written consent may be
provided through electronic communication.,

Ralph W. Brenner. Esq. David H. Marion., Esa., i ,land Stephen A.
Madva, Esq.. 99-CV-015:' Support Rule6 5 and ,[77 proposals.: The
"increase in efficiency will allow for' our office to provide for
more prompt and less costly service' for our clients."

Francis Patrick Newell., Es'.,99-CV-0l6: Supports the Rule 5 and 77
proposals in terms similar to 99-CV-015'.

William A. Fenwick.Esg,; David M. Lisi, Esq.; i David C. McIntyre,
Esq.; Mitchell, Zimmerman, Esiq. for Fenwick & West,,, 99-CV-017: (1)
As a matter of style, urges that in 5 (b)(Al) and 5 (b) (2) the

r expression "1erviceis made" be changed to "serviceshall be made";
the change eliminates ambiguity land indicates clearly "that this
provision is mandatory." (2) The reference to, "address" in
5(b) (2) (B) and (C) should specify home iaddress,, office address, or
either, [present, -Rule 5(b) does not provide this specification].
(3) The, provision that service is ,corm4plete on "transmission" is
ambiguous. , The rule or the Committee Note should state thatr"service is completel upon successfully serving the document from
the sender's server to thei, e-mail address! designated in court
papers by recipient. ", And it should make clear that the proper e-
mail address is, theq one specified in -the consent -or in court

K7, papers.

Mark D. Reed, Escq., 9'9-BK-005: Wholeheartedly approves electronic
F service " (i.e. facsimile)'; "'this manner 'of' service is more

effective than ordinary' mail. "

C11 Hon. Dean Whipple, 99-CV- Chief Judge Whipple reports on
experience in W.D.Mo. as a prototpye CM/ECF court. A lawyer who
agrees to participate in the CM/ECF system signs a statement
agreeing to receive service of electronic filing on behalf of the
client by hand, facsimile, authorized e-mail, or f'irst-class mail.
The party served in this way can read or download the paper from
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the court's system. An electronic notice of filing apparently L
includes a hyperlink to the paper, facilitating prompt access.
Chief Judge Whipple suggests this change in the language. proposed
for Rule 5(b) (2) (D): "Delivering a copy by any other means,
including electronic means notice, consented to * *

Gap Report

Rule 51(b) (2)D) was changed ito ,require that consent be "in
writing.-"

Rule 5(b)(3) is new. The'published proposal did not address
the que'stion of failed service" in the text of the rule. Instead,
the Committee Note included this statement: "As-with -other modes of
service, ,however, ,actual notice "that the transmission 'was not
received''degeats the presumption' of ,receipt that arises from the
provision tlhat ',servicelis complete on transmifsion. The' sender
must take additional 'steps to effect service. Service by-other
agencies is' complete on delivery to the ,designated agency." The L
addition of paragraph (3) was prompted by consideration of the
draft, Appellate Rule 25 (c) that was prepared for the, meeting of the
Appellate ules,, dvisory 4Committee. This draft provided: "Service I
by electronic lme,.anspis complete on transmission, unless the party
making 'service is not-ified -that, the paper was not received."
Although Appellate Rule 25 (c) is being prepared for publication and L
comment, while Civil Rule 5 (b) has been published and otherwise is
ready to recommend for adoption, it seemed desirable to achieve
some parallel between the two rules.

The drafty R'lei, 5(b) (3) -'subm'ittedfor-consideration by the
Advisory Committee covered all means of se rvice except for leaving'
a copy with the- clerk of the courtl when the person to be served has
no known address.lll-, It was hot limited tod-electronic service for
fear that-P~ pprovision limited to electronic service might generate
unintended,- negative implications as' to service by other means,
particularly' mail. This, concern was strengthened by'a small number
of opinions that ̀ say' that service by mail is- effective, because
complete eon mail'in'g, eveh when the person making service has prompt
actual' notice that i themail was not' delivered. 'a The Advisory Li
Committee Voted' lim it Rule 5 (b) (3) 'to service by electronic
means because this means of service is relatively new, and seems
likely to miscarXry morelffrequently than service'by post. -It was
suggested during the Advisory Committee meeting that the question [
of negative impli~catidn could be addressed in the Committee Note.
There was little discussion of this possibility. The 'Committee-
Note submitted above includes a "no, ,negative implications!' [
paragraph prepared by the Reporter for consideration by the
Standing Committee. ,

The Advisory, !Committee did not consider at all a question that
was framed, during 'the later meeting of the Appellate Rules Advisory
Committee. As approved,,by the Advisory "Committee, Rule 5(b) (3)
defeats service6by electronic means "if the party making service

10 L



learns that the attempted service did not reach the person to be
served." It says nothing ,about the time relevant to learning of
the failure. The omission may seem glaring. Curing the omission,
however, requires selection of a time. As revised, proposed
Appellate Rule 25(c) provides: "'Service by electronic means is
complete on transmission, unless the party making service is
notified within 3 calendar days after transmission that the paper
was not received by the party served." The Appellate Rules
Advisory Committee will have the luxury of public comment and
another year-to consider the desirability of this short period. If
Civil Rule 5(b)- is to, be recommended for adoption now, no such
luxury is available. This issue deserves careful consideration by
the Standing Committee. '

Several changes are made in''-the Committee Note. (1) It
requires that consent "be express, and cannot be implied from
conduct." This addition reflects a more general concern stimulated
by a reported ruling that an email address on a firm's letterhead
implied consent to email service. (2) The paragraph discussing
service through the court's' facilities is expanded by describing
alternative methods, including',"elec-tronic -link."1, (3) There'is a
new pdragraph that states that the requirement-of written consent
can be satisfied by electronic means,' and that suggests matters
that should be addressed by the consent. (4) A paragraph is added
to note the additional response time provided by amended Rule 6.(e).
(5) The final two paragraphs address newly added Rule 5(b) (3). The
first explains the rule that electronic service is not effective if
the person making service learns that it did not reach the person
to be served. The second paragraph seeks to defeat any negative
impli4!ations that might arise Sfrom limiting Rule 5(b) (3) to
electronic service, not mail, not ,other means consented to such as
commercial express service, and not service on another person on
behalf of the person to be served.

Rule 6(e)

The Advisory Committee recommended that no change be made in
Civil Rule 6(e) to reflect the provisions of Civil Rule 5(b) (2) (D)
that, with the consent of the person'to be served, would allow
serviMe by electronic ̀ or other means. Absent- change, service by
these means would not'affect the time for acting in response to the
paper served. 'Comment was requested, however, on the alternative
that would allow an additional 3 days to respond. -The alternative
Rule 6(e) amendments are cast in a form that permits ready
incorporation in the Bankruptcy Rules. Several of the comments
suggest that the added three days should be provided. Electronic
trans ission is not always instantaneous, and may fail for any of
a nurn er of reasons. It may take three days to arrange for

trans ission in readable form. Providing added time to respond
will ot discourage people from asking for consent to electronic
bransission, and may encourage people to give consent. The more
who c nsent, the quicker will come the improvements that will make
elect onic% service ever more attractive. Consistency with the
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,Bankruptcy, Rules will be a good thing, and the Bankruptcy Rules
Advisory Committee believes the additional threes days should be
allowed. '

Rule 6(e)

1 (e) Additional Time After Service vy M!l'e under Rule 5(b) (2) (B),

2 (C). or"-PD). Whenever a party'lhals the right or is" required to

3 do some act or take some proceeJdings withi]n a Xprescribed

4 "period after the servi'ce'of anotice or othe'r paper upon the ARJ

5 party and the notice or paper is served upon ,thefparty by-mail

6 under Rule 5(b) (2) (B), (C). or (D), 3 days shall, be added to
the prescribed period.

Committee Note;

The additional three days provided by Rulel 6 (e) -is extended to
the means of service authorized by the new paragraph ,(D) added to
Rule 5 (b), including - with the consent, of the person Iserved - a
service by electronic or other means. The three-day addition is
provided as well for service on aperson with no known address by
leaving a- copy with the clerk of the court.,

Summary -of Comments

Rule 6(e)

Robert F. Baker, Esq., 99-CV-601: Favors extending the 3-day rule
to "any method of'service other than personal delivery. Thiswould
cover those situations where electronic service is made on week-
ends or the recipient is away from their home- or office for three
days or less."

James E. Seibert, Esq.. 99-CV-003: The 3-day rule should apply "to J
all service, other'than personal delivery," so "there 'will be less
confusion" and consistency with the bankruptcy rules.

John P. Calandra, Esa., 99-CV-005: Wants 3-days in electronic
servicecases. Electronic service, late Friday might not be seen
until Monday, or after a further week for vacation. "There are
enough sources of pressure on our practices without-imposing a new
one."

Joseph W. Phebus. Esq.. 99-CV-006: Relays the responses of the
firm's computer specialist. The specialist, focusing on date and
time stamping and eventual notice that-a Imessage is not delivered,
believes there is no need for the extra three days.

David E. Romine, Esq., 99-CV-007: Favors the added three days. E-
mail is not yet as reliable as postal delivery. Most firms now
have the capacity to make or receive service by electronic means,
but few actually do so. l-The fear sterns from continuing experience

12 r



that some messages arrive in-garbled or completely unusable form.
It may take a few, days, to reach the other attorney and arrange for
usable delivery. A party who is thinking of resort to electronic
service is not likely to be- deterred by a rule allowing an
additional three days to respond - " [mly decision as to method of
service has never been driven by my opponent's response time," and
the desire to shorten response time does not seem to affect other
lawyers in deciding between personal service or mail service. The
added three days, "in short;' w'ill not discourage people from'asking
for consent to 'electronic service, and will encourage people toL give consent.

Charles L. Schlumbercrer, Esq., 99-CV-008: The three-day rule should
be dropped entir~ely; all current deadlines could be extended by
three or five days. "But ultimately, who really cares? If' someone
needs three'days, they're goingto ,gett the extension in just about
every case, unless they've managed to badly get on the''wrong side

L ~of the judge."

Hon. Susan Pierson Sonderbv: agrees that Rule 6(e) should not be
amended to provide an' additional 'three days following es6rvice by

L" electronic means. The three days allowed for service by mail
reflects the typical period required for delivery by mail.
Electronic service should "entail the presumption' of same day

delivery."1'
Joanne,,,Fitzgerald Ross, Escq., for State Bar of Michigan Committee
of the, United States Courts, 99-CV-012: Recommends against
extending the response time when service is made under Rule
5(b) (2)" (D), in part because of the- recommendation that Rule
5(b) (2) (D) should be amended to qrequire that service by fax be

L supplemented by simultaneously mailing a clean copy of ,the
document.

C Committees of the Association of the Bar of the City of New York,
99-CV-013: Recommend that one additional day be allowed when
service is made by electronic means' or by overnight courier, and
that three additional days be allowed when service is made by non-
overnight courier service. This balances the incentives for the
party asking for consent to alternative means of service and for
the party asked to give consent.

F David W. Ocden, Acting Assistant Attorney General, Civil Division,
United States Department of Justice, 99-CV-014: Favors at least one
added day. Current e-mail technology "is not always instantaneous
and is not uniformly reliable." Few e-mail systems have "return
receipt" mechanisms that are as reliable as those available for fax
transmission. If large volumes of material are transmitted, the
receiving equipment may lack the ability to store-or print theLo material. Additional time also will encourage use of electronic
service. Expanded use will encourage more rapid development of
legal and technical standards, and will prompt lawyers to develop
better methods for dealing with incoming materials. These
developments will speed the migration toward electronic service.
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Ralph, W. Brenner, Esca.. David H. Marion, Escr. , Stephen, A. Madva-, £
Esa.. 99-C-V-015.: Comments at~ the-end that, consistency between Civil
Rules, and Bankruptcy Rules- "1will enhance speedy and smooth,
processing of litigation."1, This- comment may be intended to bear on
the Rule 6 (e) question,. (The same comment is made,-by.,, Francis
Patrick Newell, 997CV-01,6.)

Wil~liamA.,Fenwick,Esq ; Daviid M' Lisi., Esr.; David C. McIntyre,
Esca.; Mitchell Zimmerman, Esg_. for Fenwick &~'We'st. '99-CV-"017': ~The
e~xt~ra ~,thre'e days should be given. This will iencourag~e c'nsent'; it'
reflects the1p~ot'ent'ial, for delay in tran smi1ssion; and it wil'l avoid
any incentive to litigation gamesmanship.

H'on. Louise de Carl Adler, for Conference of Chief Bankruyptcv
judcres bf~ Ninth Circtuit. 99-BIK-009: There are 'good arguments on 1
both sides of the extra three-days question, but "we unanimously
concluded that whatever policy, is ult-imately adopted,, it should be
the sam 'for both the bnruptcy rules adte cvil 'rules.

Martha L.-Davis, Escx.. for Executive Office for U.S. Trustees, 99-
BK~-012: Supports giving the additional 'three days. ~E-m~ail 'and
other means of' communication are still infants,, and will experience
technical dif ficulties". A -transmitted message miay' be received
after significant delay, and 'may not be intact; attached f iles may
be corrupted and, require 'retrahsmission;' incompatible word-,
processing programs may create difficulties; offices with many
lawyers-may need to develop tracking systems., Consent will: be
encouraged ~byt adding the ,three days,. The three-day' rule is
familiar for mail service, and has not -unduly ,delayed proceedings.
If the ~ three days are notI allowed, parties may seek time
extensions. And, looking to,~Civil Rule, 6 (e), uniformity between
the bankruptcy and civil rules is important.

Gap Report

Proposed Rule 6 (e) is the, same' as the "alternative proposal",
that was published in August 1999.,

Rule 77(d) £
1 (d) Notice of Orders or Judgments.,-Immediately upon the entry of

7f72 an, order, or judgment the clerk shall serve a notice of the

3 ~~~entry by-mra±± -in, the manner, prLovided for in. Rule, 5 (b) upon
4 each party who is not in, default for failure to appear, andr

5 ~~~shall make- a note in the-docket of the m±±gsrie n
6 party may in addition serve a notice of such entry in the

manner provided in Rule 5 (b) for the service, of papers.***

Committee Note

Rule 77-(d) is amended to reflect changes- in Rule 5(b)., A few
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courts have experimented with serving Rule 77(d) notices by
electronic means on parties who consent to this procedure. The'
success of these experiments warrants express authorization.
Because service is made in the manner provided'in Rule' 5 (b), party
consent is required for service by electronic or other means
described in Rule 5 (b) (2) (D). The same' provision is made for a
party who wishes to ensure actual communication of the Rule 77(d)
notice by also servingnotice. '

Summary of Comments

Rule' 77(d)

r Jack E. Horsley. Esq., 99'-CV-004: Recommends adding these words:
L "the clerk shall serve a notice of the entry by hand or otherwise

in the manner provided for in Rule 5(b) * * *."

Charles L. Schlumberger, Esq.. 99-CV-008: Favors electronic notice
L from the clerk,, although not among lawyers., The Eighth Circuit's

VIA program seems to work satisfactorily.

Hon. Susan Pierson Sonderby, 99-CV-010: there is a drafting error
at the end of the first sentence", to be corrected: "and shall make
a note in the docket of the tt±±-±ng service." (A similar
suggestion is made by the Commititees ,of the Association of the Bar
of the City of New York, 99-CV--,013', except that they would change
"mailing" to "transmission.", "Service" seems to fit better the
general incorporation of Rule 5(b).)

William A. Fenwick,Es,: 'David, M. Lisi, Esq.: David C. McIntyre.
Esq.; Mitchell Zimmerman. Esg. for Fenwick & West, 99-CV-017: They

C propose deleting the' second sentence` of present Rule 77 (d), which
L authorize's a party to serve notice of the entry of judgment. This'

provision is characterized as 'iexcess verbiage."' The relationship
of this sentence to Appellate Rule 4 (a) (6) (A) is not noted.

Michael E. Kunz, Clerk of Court,' 'E.D.Pa., 99-CV-018: Provides
extensive statistics on the hi~ghly successful use of facsimile
transmission to provide Rule 77(d) notice. The program "has been
remarkably successful,", effecting notice more rapidly and at lower
cost than postal delivery. Mr. Kunz ,is pleased that his
recommendation for amendments in Rule 5(b) and 77(d) has been
endorsed'by the Advisory Committee.

IGap Report

F Rule 77(d) was amended to correct an oversight in the
published'version. The clerk is to note "service," not "'mailing,
on the docket.
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I B. Abrogate Copyright Rules; Amend Rules 65(g), 81(a)(1) V
The proposals published in August,1,999 include,,a package, that.

would abrogate the obsolete 'Copyright Rules of Practice adopted,
under the 1909 Copyright Act. A new Rule, 65(f)' would be added,
confirming the common practi'ce that has stbstituted Rule 65,,
preliminary relief procedures for the widely ,ignored Copyright
Rules. Rule 81(a) (1) would be amendedtob delete the obsolete'
references to the Copyright Rules, and also to improve the
expression of the relationship' between ';the Civil Rules and the
Bankruptcy Rules. Such little public comment as was provided on
these changes was favorable. The Advilsory Committee discussion is
summarized at page 9 of the draft Minutes.

Rule 65. Injunctions

(f) Copyright impoundment. This rule applies to copyright

impoundment proceedings.

Comminttee, Note

New subdivision (f) is added in, conjunction with abrogation of
the antiquated Copyright Rules-of Practice adopted for proceedings
under the 1909 Copyright Act. Courts have naturally turned to Rule
65 in response to the apparent inconsistency of the former p
Copyright Rules with the discretionary impoundment procedure
adopted in ,1976, 17 Ul.:S.C. § 503(,a).r Rule 65,procedures also have
assuaged well-founded doubts'whether, the Copyright Rules satisfy'
more contemporary requirements, of due- process. ' See, e.g.,
Religious Technology Center v. 'Netcom On-Line Communications

Servs., Inc.,, 923 F.Supp. 1231, 1260,-:1265 (ND.Cal.1995);, Paramount
Pictures Corp. v. Doe, 821 F.Supp. 8,2 (E.D.N.Y.1993); WPOW, Inc. v. V
MRLJ Enterprises, 584 F.Suqpp. '132 ().D. C.1984)'.

A common question has arisen from the experience that notice
of a proposed impoundment may enable an infringer to defeat the
court's capacity' to grant effective relief. "'Impoundment'may be
ordered 'on an ex parte basis'under subdivision (b) if the applicant
makes a strong showing of the reasons why notice is likely to
defeat effective relief. Such no-notice procedures are authorized
in trademark infringement proceedings, see 15 U.S.C. § 1116(d), and
courts have provided clear illustrations of the kinds of showings
that support ex parte relief. See Matter of Vuitton et Fils S.A.,, E
606 F.2d 1 (2d Cir.1979); Vuitton v. White, 945 F.2d 569 (3d
Cir.1991). In applying the tests for no-notice relief, the court
should ask whether impoundment is necessary, or whether adequate
protection can be had by a less intrusive form of no-notice relief
shaped as a temporary restraining order. [

This new subdivision (f) does not limit use of trademark
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procedures in cases that combine trademark and copyright claims.
Some observers believe that trademark procedures should be adopted
for all copyright cases, a proposal better considered by
Congressional processes than by rulemaking processes.

Summary of Comments

The only comments are incidental to the brief comments on the
Copyright Rules of Practice, set out below. They approve the
proposal.

Gap Report

No change has been made.

Rule 81. Applicability in General

(a) To What Proceedings to which the Rules Applyleeble-.

(1) These rules do not apply to prize proceedings in admiralty

governed by Title 10, U.S.C., §§ 7561-7681. They do not
apply to proceedings in bankruptcy as provided by the
Federal Rules of Bankruptcy Procedure Ur to proceein1gs
-.il y.1J Lyiqht andeL Title 17, U.S.C., exczpt ill 80 far as
t1hcy rLIL.y b LLtcJ (XppliIctblG tLl~l-tU by 1G.S PYULIIMLgCLJted

by Ltij SUPmC1 Ceurt Uf the Unti±ted States. They du n±et
CLPJly tU LLerlt±Cl 1iectlth Do ceedLi±L±3 ill tile U±tilUe SLICte
Distri.t eourt fox thze Distr±(t kf CUlULlLi-. * * *

Committee Note

Former Copyright Rule 1 made the Civil Rules applicable to
copyright proceedings except to the extent the Civil Rules were
inconsistent with Copyright Rules. Abrogation of the Copyright
Rules leaves the Civil Rules fully applicable to copyright
proceedings. Rule 81(a) (1) is amended to reflect this change.

The District of Columbia Court Reform and Criminal Procedure
Act of 1970, Pub.L. 91-358, 84 Stat. 473, transferred mental health
proceedings formerly held in the United States District Court for
the District of Columbia to local District of Columbia courts. The
provision apply±ng that the Civil Rules do not apply to these
proceedings is deleted as superfluous.

The reference to incorporation of the Civil Rules in the
Federal Rules of Bankruptcy Procedure has been restyled.

Summary of Comments

Prof. Peter Lushincr. 99-CV-009: The Committee Note to Rule 81
should say that the amendment deletes the provision that the rules
do not apply in D.C. mental health proceedings.

Gap Report

The Committee Note was amended to correct the inadvertent
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omission of a negative., As -revised, it correctly reflects the
language that is stricken from the rule."4..
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Summary of Comments

Jack E. Horsley, Esq., 99-CV-004 (Nov. 2 installment): The
observation that the Copyright Rules are antiquated is "well

r taken." But is concerned that perhaps Copyright Rule 13 should be
L renumbered and preserved in some form because there is "nothing

else which would address the matter of service in disputes
involving the marshal or their being entitlement to the same fees

L | as those allowed for similar services."

Charles L. Schlumberger, Esq., 99-CV-008: "Wholeheartedly" agrees
with abrogation and the corresponding changes in Rules 65(f) and
81. Not only are some lawyers unaware of the Copyright Rules;
"there are some judges who fall into that category, too!"

William A. Fenwick.Esq.; David M. Lisi, Esq.; David C. McIntyre,
Esa.; Mitchell Zimmerman, Esa. for Fenwick & West, 99-CV-017: The
firm specializes in high technology law, including copyright law.
They "fully support" abrogation of the copyright rules and theL corresponding changes in Rules 65(f) and 81. "[T] he Copyright
Rules of Practice are arcane and fundamentally unfair."

711 Gap Report

No change has been made.
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I C. Rule 82

Rule 82 concludes by referring ito 28 U.S.C. §§ 1391' to 1393.
Section 1393 was repealed in 1988.- The Advisory Committee
recommends correction of the anomaly ,as a technical conforming
change that can be adopted without publication for comment. As
revised, the final .,sentence of Rule 82 -would read:

An admiralty or maritime ,claim-within the meaningof Rule
9(h) shall not , be treated as.acivil action, for, the
purposes of Title 28, U.S.C. §§ l39l-el392. L

Committee Note

The, final sentence of Rule ,82,, is amended to delete the L
reference to 28 U.S.C.. § 1393, whichhas been repealed.,

Style Comment

The recommendation that thechange be made without publication
carries with it a recommendation ,`that style changes not be made.
Styling would carry considerable risks. The first sentence of Rule
82, for example, states that the Civil Rules do not "extend or
limit the jurisdiction of the United States district courts." That
sentence is- a flat lie if 11jurisdiction" includes personal or r
quasi-in rem jurisdiction. The styling project on this rule
requires publication and comment.

LI
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II Action Items: Proposals for Publication

Each of the three proposals to publish amendments f or comment
is the result of work coordinated with other advisory committees.
The disqualification disclosure proposal involves several other
committees. The proposal on entry of judgment involves the
Appellate Rules Advisory Committee. The Rule 81(a) (2) proposal
involves the Criminal Rules Committee.

II A: Disqualification-Disclosure

The question of financial disclosure -has been raised by the
Committee on Codes of Conduct and was delegated to the several
advisory committees by the Standing Committee. The Appellate Rules
have, in Rule 26.1, the only present national rule on disclosure.
Most of the circuits also have local rules that supplement the
requirements of Rule 26.1. Disclosure requirements in the-district
courts are established by practice or local rule. The local
circuit and district rules differ substantially among themselves.
Substantial concern has arisen from two well-publicized newspaper
accounts of situations in which federal judges failed to recognize
investment conflicts that should have led to recusal. It may be
desirable to respond to these pressures by publishing for comment
a uniform disclosure rule that would apply to civil and criminal
proceedings in the district courts, and to all proceedings in the
courts of appeals. The uniform rule may also provide the template
for a Bankruptcy Rule, but there are special problems that most
likely will require development of special provisions that
distinguish the Bankruptcy Rule from the uniform rule.

Two central needs must be recognized. The first is to get
information from the parties to all actions. The second is to
bring this information home to each judge who acts in a case.
Although a national'rule can direct that the clerk provide the
information to each judge - and such -a direction is included in
draft Rule 7.1 - this problem is an internal administrative problem
to be handled primarily within each court. The central focus of a
national rule will be the need to get information from the parties.
It is not entirely clear that even this subject should be addressed
by a Rule of Appellate, Bankruptcy, Civil, or Criminal Procedure-.
The subject seems within the scope of the Enabling Act, however,
and Appellate Rule 26.1 has already set an example.

If there is to be a national rule-that requires some measure
of uniform disclosure, the extent of-the disclosure must be chosen.
No one believes that a national rule can require disclosure of all
the information that might be relevant to a recusal decision. Nor
does anyone claim to know what reduced level of disclosure would
reach the most common- and important grounds for recusal. It is
generally agreed that Appellate Rule 26.1 disclosure- will cover a
major fraction of the circumstances that actually call for
disclosure, but no one can say whether the proportion is 60%, 90%,
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or some more reassuring number. Few have suggested that a national i
rule should require disclosure, about the attorneys who appear in a
case; the focus commonly "is on parties, excluding even amici
curiae., (An addition might'be made in the criminal rules to require
disclosure of any' corporation that may benefit from a restitution
award.) As 'to 'parties', the focus', commonly is on, financial
information, not on personal information. Appelate ''Rule 26.1
narrows this focus still fiurther, addressing onlyparties`that are
nongovernmental corporations and requiringinformation only about
"parent corporations and * * * any publiicly held company that owns
10% or more of" the corporation's stock.,

Appellate Rule 26.1 ,is about as narrow a financial disclosure
rule as',could be drafted. When a somewhat broader form of Rule
26.1 was adopted in i989-, the Committee Note, recognized the rule
represented "minimum disclosure requirements" and observed that a
court of appeals could "'require, additional information * * * by
local rule."' Although, many local circuit rules do. require
additional inform-ation,,; lthere is no common pattern. Some require
only modest additional disclosures; some. require a great deal of
additional information. These rules,. and local district rules, are l
described in the Federal J,')3udicial Center materials that accompany
the present drafts.

The Civil 'Rules 'Advisory Committee considered draft rules that
embodied several different approaches 'to disclosure,- along' with
many dif'ferentdra'ft Committee Note provisions. The'discussion'is
summarized' 'at 'pages P 'to 15 of the-draft Minutes.'" Two major C
questions were emph-as zecV The first is whether the time has come
to require more extensive disclosures than 'Appellate Rule 26.1
requires. The Committ~ee Von Codes'of Conduct believes that the best
approach is simply to adopt Appellate Rule 26.1 in the rules, that
govern the district courts. The Advispry Committee agreed that it
would not be wise togattempt to enshrine, more detailed requirements
in the Rules of Appellate, Bankruptcy, Civil, or Criminal
Procedure. But it also concluded that it is desirable to leave the
way open for adoption, of radditional, disclosure requirements by a
procedure that is more flexible than the Rules, Enabling Act
procedure. Inspiration for additional disclosure requirements may
arise from atr least two sources. Many courts, both circuitand
district, require disclosures that, extend beyond Appellate Rule,
26.1,. Expexrience with ,these 'local ,requirements imay support K
development of more ,detailed national, requirements. A ,second
source of support for more detailed rules may be the continuing
development of judicial support software. As computer systems
become ever more powerfulI it may prove feasible to bring together
more complicated bodies'of information about individual judges and
about those involved' in litigation. Draftt-Rulp 7.1 'leaves the way C
open to take 'advantage of' these possible developments by LJ
authorizing adoption, of '-a disclosure form- by the Judicial
Conference. There is no mandate that a form-be developed.' But
there was strong -support for the',conclusion that- if'additi6nalL
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X disclosures are to be required, the best procedure for developing
the requirements lies in the Judicial Conference. IThe Judicial
Conference can act with the support of the Codes of Conduct
Committee and the Administrative Office, and canadjust any form
that may be adopted with greater facility than the Enabling Act
permits.

LJ The second question was whether the national rules should be
framed to preempt local rules. This question is made difficult by
competing considerations. Preemption of local rules can be easily
supported. There is no apparent reason to'believe that there is
any local variation in the circumstances that affect the desirable
level, of disclosure. If the proposed model is the best disclosure
rule, national uniformity has important'advantages. One advantage
is adherence to the Enabling: Ac't ideal that I there be uniform
federal procedures'. ' A second advantage is "'-that parties and law
firms that regularly appear in different federal courts are spared

L the burden of learninglocal rules and generating, the different
sets of information required by differentlocal 'rules. Continued
recognition of local rules, however, also can be easily supported,
The Appellate Rules Advisory, Committee recognized the'role of local
circuit rules, when it first drafted Appellate Rule 26.1 in a form
that required greater disclosure than the more recently amended
version of Rule 26.1. This recognition reflected the drafting
history, which began with more detailed disdlosure requirements but
receded in the face; of substantial opposition'. Most, of the
circuits have in fact adopted loca1l, rules, that, require, disclosures

L more detailed than Rule 26.1 3,requires. Some,,district, courts,
acting in the absenceof any national rule, also have adopted local
rules that require disclosures more detaiiemd than Rule 26.1

E disclosure. This experience suggests that the minimal requirements
of Rule 26.1 may not embody the- best long-range approach. The
compromise embodied in drafft Rule 7.1 -is to 'address local rules
only in the Committee Note. The final paragraph of the Committee

L Note states that Rule 7.1 does not prohibit local rules unless the
Judicial Conference adopts a disclosure form that preempts local

- rules.

Proposed Rule 7.1(c), which directs the clerk to deliver a
copy of the Rule' 7.1(a) -disclosure to each judge acting in the
action or proceeding, does not have a parallel in the drafts of

L Appellate Rule 26.1 and Criminal Rule 12.4. The Civil Rules
Advisory Committee believes that 'there are justifications that
distinguish the Civil Rules from the Appellate Rules and Criminal
Rules on'this matter'. The experience of somee committee members is
that disclosure information does not always 'come promptly to the
district judge. An express direction to theiclerk will help ensure
that the disclosure accomplishes 'theintended function. The otherEL rules address different -circumstances. Appellatle -Rule 26.1(b)
requires that the disclosure be included ,in a,, party's principal
brief, assuring that it will come to the attention of each judgeEL who considers the appeal on the merits. The occasions for action
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by- a circuit judge before the principal briefs are filed are not so 7
frequent 'as to require a direction to the clerk. Relatively few
criminal cases involve corporate parties, and not many involve
likely corporate restitution recipients.

Rule 7.1 Disclosure

1 (a) Required Disclosure. A party to [that appears in] an action or r
2 proceeding-in a district court must:

3 (1) if it is a nongovernmental corporation, file two copies of
4 a statement that

5 (A) identifies all its parent corporations [companies?]
6 and also identifies any publicly held company L
7 [corporation.?1 that owns 10% or more of its stock,
8 or

9 (B) -stlates`tthat there is-nothing to report under Rule
10 7(a)'(1)(A); and

11 (2) file two copies of .,ar iform providing any additional
12 information 'required by the Judicial Conference of the
13 United States.

14 (b) Time for Filing^. A party must file the Rule 7.1 (a) statement or 7J
15 form with its first appearance, pleading, petition, motion,
16 response," or Mother request addressed to the court. A 7
17 supplemental; statement or form must be filed promptly upon any L
18 change in' the circumstances that Rule 7.1(a) 'requires the L
19 party to identify'.

20 (c) Form Delivered to Judge. The clerk must deliver a copy of the
21 Rule 7.1(a) disclosure to each judge acting in the action or

proceeding.

Committee Note

Rule 7.1 is drawn from Rule 26.1 of the Federal Rules of
Appellate Procedure, with changes to adapt to the circumstances of 17
district courts that dictate different provisions for the time of
filing, number of copies, and the like. The information required
by Rule 7.1(a) (1)i-reflects the, "financial interest" standard of 1
Canon 3C(l) (c) of the Code of Conductfor United States Judges.
This information will support properly informed disqualification
decisions in situations that call for- automatic disqualification
under Canon 3C(l)(c). It does not cover all of the circumstances
that may call for disqualification under the subjective financial
interest standard, and does .not deal at all with other
circumstances that may call, for disqualification.

Although' the disclosures required by Rule, 7.1(a)'(1) may seem
limited, they are calculated to reach a majority of- the
circumstances that are likely to call for disqualification on the g
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basis of financial, information that a judge may not know or
recollect. Framing a rule that calls for more detailed disclosure
will be difficult. Unnecessary fdisclosure requirements place a
burden on the parties and on courts. Unnecessary disclosure of
vast volumes of information may create a risk that 'a judge will
overlook the one bit of information that might require
disqualification, and also may create a risk -that unnecessary
disqualifications will be made rather than attempt to unravel a
p~otentially difficult question. It has not been feasible to
dictate more detailed disclosure-requirements in Rule 7.1(a)(1).

Despite the difficulty of framing morer?,detailed disclosure
requirements,, 'developing, experience with, divergent, disclosure
practices and with improving technology may provide the foundations

L for exacting additional requirements,. -. The- Judicial Conference,
supported by the committees that work-rregul'arly with the Codes of
Judicial Conduct'and, by the' Administrative,.,Office of' the United

L States Courts, is in the best position to develop ,any additional
requirements and to keep them adjusted to new information. Rule
7.1 (a) (2), authorizes'adoption0of ;addiitional '-disclosure requirements
by uthe Judicial Confe'rence, .tobe embodied in a uniform form that
can be used by 'all courts.

Rule, 7.1(a) (2) requires every party to 'file' a disclosure form
if the Judicial Conference -acts to adopt a form that reaches a
L party that is not a inaongovernmental corporation. It cannot be
predicted what -informatdion.will, be required, .of what partiles,-,ifr the Judicial Conferenceh adopts a'form. The Judiicial Conference may
adopt a form that applies only to ..some, not all .parties. Ih that
case, only the designated parties need fi le. "Even if the form
applies to all parties, itseems,,, ,likely that many parties, and

Li particularly individual parties,' will not haveany information that
falls within the required categories,. In that case, the.Rule
7.1 (a) (2) requirement is satisfied by filing a form that indicatesC that there is nothing to disclose as to any' of the required
categories.

Rule 7.1 does not, prohibit local district,,or circuit lrules
L that require disclosures in add tion to those required by Re 7.1

unless the Judicial Conference adopts a-form that [expressly]
preempts additional disclosures.
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II B: Rules 54 and 58: Entry of Judgment L
The CivilRules Advisory Committee became involved with the

entry-of-judgment question at-the January .2000 Standing Committee
meeting. The. Appellate Rules Advisory, Committee raised for
discussion the problems that, .arise from the interplay- of Appellate
Rule 4 with Civil Rule 58. Appellate Rule 4.sets appeal time from-
the entry of judgment,. -Civil Rule 58,,requiresthat a judgment be,
set forth,,on a, sepa;rate ldocument. The combination of these ,two
rules has created ,,a -problem. because, district courts ,,frequently 7
ignore the separate document requirement. Failure to enter the 1
finalj'udg'ment-on a''sepaarate'$ldocumen~t means thatappeal time never
starts to run. 7The AppellateRules Advisory Committee is6concerned
that the'judicial landscape is littered with many litime bombs"vf tin
the form of years-old ju'4dments that at y time could explode into
an appeal, -'shatterihg lthe" ,victors&l repos'e' ,land ,potentilally b&urdening
the court's with''f urther'proceedings nd t that havebecomeC
stale if'inot petrified.

A satisfacto rysolution, to kthis probl~em hcannot ,be found in the
Appellaie<Rules lon &Th~e obvious strategy of .decoupling,
Appellate Rule 4 from Civil Rule 58 creates real problems,.because
the time for post-judgment motions in the district court would
remain co'upled toRule 58. 'Civil Rules-b0h, 52, and 59 all require
that motions be filed within 10 days af terLrentry of judgment-. The i
time for a motion to vacate under Civilk"Rule 60(b)11,(1), (2), or (3)
also ib' eared to the t~ime judgment is"entered . If Appellate Rule
4'were, "to-approach lthei problem !'in isolation,T the' result 'would be C
that appeal time coulld expire 'before th' time- had begun to run for
motion$sfor 'judgment as la matter of law, to,.m'end findings of fact,
for a new trial, or to' alter'or amend the juXgment! Disposition of
a posti-appeal' time motion could in tlufn 'lead' to Ia 'timely appeal
from denial or from an amended judgmenta,

Slye~veral approaches could be taken in joint consideration of [
these problems. One would begin with the definition of "judgment",
in Civil Rule 54 (a). The Civil Rules Advisory Committee put this
approach aside with 'little discussion because Ithe Rule 54(a)
definition presents many horrid- theo'retical problems that in L
practice seem to have caused no real difficulty. A'second approach
would be to abandon the separate document requirement, which was
added to the rules to provide a clear signal for the running of fS
appeal time. The Civil Rules Advisory Committee resisted this
approach in the belief that the separate document requirement
remains valuable. A clear starting point is desirable not only for r
appeal time but also for the unalterable (Civil Rule 6(b)) time
limits for the several post-judgment motions that are geared to the
entry of judgment. Adherence to the separate judgment requirement,
moreover, is simple. These considerations are not overwhelming, L
however, and the Advisory Committee recommends that if proposed
Rule 58 is published, comments be solicited on the question whether
the separate document requirement should be abandoned. A third F
approach might be to abandon the "mandatory and jurisdictional"
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L character of appeal time limits, a complex undertaking that need
not be approached if a simpler solution can be found.

The resolution recommended for publication amends Civil Rule
58. Rule 58(a) retains the separate document requirement, but
makes exceptions for orders disposing of any of the'several motionsr that, under Appellate Rule 4, suspend appeal time. -These

L exceptions respond to one of the problems explored by the Appellate
Rules Advisory Committee. The courts of appeals have generated a
confused body of discordant 'rulings on the need to use a separate
document to set forth an order disposing of one of these motions.
The exceptions are drafted interms more general than theAppellate
Rule 4 provisions for the sake of simplicity. Appellate Rule

L 4(a) (4),(A) (iii), for example, suspends appeal time on timely motion
for attorney fees only,,if the district court acts under Civil Rule
58 to extend appeal' time. Draft Rule& 58(a) (1) (C), deletes 'the

C qqualificationin the,,belief that if district courts now overlook
L the separate document requirement 'with' some frequency, it-is, too

much to ask, thata -separate documen't be created for d'isposition ','of
a motion for attorney fees if, but only if, appeal time has been

L extended.

The central feature for resolving the "time bomb" problem is
Rule 58 (b). As now, entry of judgment 'requires entry on the civil

L docket. If Rule 58(a) requires that the judgment, be set forth on
a separate documents, the time of entry for purposes of Rules 50,
52, 54(d) (2) (B), 59, 60, and 62 occurs on one of two events: ther judgment is set forth on a separate document and entered, on the

L civil docket, or the judgment is entered on the civil docket and 60
days expire without setting the judgment forth on a separate

- document. The fuse that now can be ignited only by setting the
Lv judgment forth in a separate document is replaced by, a relatively

fast fuse, that automatically starts to burn 60'days'after judgment
is entered on a separate document. A party anxious to avoid this
60-day delay, moreover, is encouraged by draft Rule 5,8(d) to
request entry on a separate document.

Draft Appellate Rule 4(a) (7) completes the solution by
adopting draft Civil Rule 58 for appeal-time purposes.

A conforming change is proposed forRule 54 (d) (2) (C), deleting
the separate document requirement. This proposal also includes a

L minor change that would conform the time requirement in Rule
54(d) (2) (B) to the requirement recently made uniform in Rules 50,
52, and 59 - the motion for attorney fees must be filed no laterL than 14 days after entry of judgment, not both filed and served.

L The Advisory Committee discussion of Rules 54 and 58 is
L. summarized at pages 15 to 20 of the draft Minutes.

7 Rule 58. Entry of Judgment

SXulject to the H wVisiukt1C of Rale 54 (b) . () apon a gener al
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1 (,a) Separate Document.

2 !^(1) FEvery judgment and amended judgment must be set forth on ,
3 a -separate document, but a-^separate document' is not '¢
4 '5required for an order disposing of a motion: :

5 ,(A) for judgment under Rule 50(b);

6 (B) to amend or make additional findings of fact under
7 Rule 52 (b) ;-^

8 (C) for attorney fees under Rule 54;

L _L~. . .

9 (D) for a new trial, or to alter or amend the judgment, F
10 under Rule 59; or ' ' ' L

11 (E) for relief under Rule 60.

T . . 4

12 (2) Subject to [the provisions-of] Rule 54(b): LU
13 (A) the -clerk must, without awaiting the court Es
14 direction,'promptly prepare, sign, ,and enter the L
15 ' Dj'udgment when:

16 ' (i) the 'jury returns 'a general verdict, or o

17 (ii) the court awards only costs or a sum certain,

18 or denies all relief; b

19 '(B) the courtr must promptly approve the form of the r L

20 judgment, which the clerk must promptly enter,
21 when: /,
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22 (i) the jury, returns a special verdict or a
23 general verdict accompanied by
24 interrogatories, or

25 (ii) the, court grants other relief not described in
26 Rule 58(a)(2).

27 (b) Time of Entry. Judgment is entered for purposes of Rules 50,
28 52,- 54(d) (2)(B), 59, 60, and 62:

29 (1) when it is entered in the civil docket under Rule 79(a),
30 and'

31 (2) if a separate document is required by Rule 58(a)(1), upon
32 the earlier of these events:

33 (A) when it is set forth on a separate document, or

34 (B) when 60 days have run [expired]- from entry on the
35 civil docket under Rule 79(a).

36 (c) Cost or Fee Awards.

37 (1) Entry of judgment may not be delayed, nor the time for
38 appeal extended, in order to tax costs or award fees,
39 except as provided in Rule 58(c)((2).

40 (2) When a timely motion for attorney fees is made under Rule
41 54(d) (2) the court may act before a notice of appeal has
42 been filed and has become- effective to order that the
43 motion-have the same effect under Rule 4(a) (4) of the
44 Federal Rules of Appellate Procedure-as a timely motion
45 ~ under Rule 59.

46 (d) Request for Entry. A party may request that judgment be set
forth on a separate document as- required by Rule 58 (a) (1).

Committee Note

Rule 58 has provided that a judgment is effective only when
set forth on a separate document and entered as provided in Rule
79(a). This simple requirement has been ignored in many cases.
The result of failure to enter judgment is that the time for making
motions under Rules 50, 52, 54(d) (2) (B), 59, and some, motions under
Rule 60, never begins to run. 'The time to appeal under Appellate
Rule 4 (a) also does not begin to run. There have been few visible
problems with respect to Rule 50, 52, 54(d)(2)(B), 59, or 60
motions, but -there have been many and horridly confused problems
under Appellate Rule 4 (a). These amendments are designed to work
in conjunction with Appellate Rule 4 (a) to ensure that appeal time
does not linger on indefinitely, and to maintain the integration of
the time periods set for Rules 50, 52, 54(d) (2) (B), 59, and 60 with
Appellate Rule 4(a).
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Rule 58(a) preserves the core of the present separate document F
requirement, both for the, initial judgment and for any amended
judgment. No attempt is made to sort,,through the confusion that r
some courts have found in addressing the elements of a separate
document. It is easy to prepare a separate document that recites
the terms of the judgment without offering additional explanation
or citation of authority. Forms 31 and 32 provide examples. F

Rule 58(a) is amended, however,, to address a problem that
arises under Appellate Rule 4 (a). Some courts treat such orders as r
those that deny a motion for "new trial as a "judgment,"11 so that Lo
appeal time does not start to run until the order is entered on a
separate document. Without attempting to address the, ,question
whether such orders are appealable1 'and thus judgments as defined
by Rule 54 (a), the amendment provides that entry'non a separate
document is not required for an order disposing of the motions
listed in Appellate Rule 4 (a). The enumeration of motions drawn
from the Appellate Rule 4(a) list is generalized by omitting F
details that are important for appeal time, purposes but that would
unnecessarily complicate the separate document requirement. As one
example, it is not required that any of theuenumerated motions be
timely. Many of the enumerated motions are frequently made before
judgment is entered. The exemption of the order disposing of the
motion does not excuse the -obligation to set forth the judgment C

itself on a separate document.,,,, L
Rule 58(b) discards the attempt to define the time when a

judgment becomes "effective." Taken in conjunction with the Rule C

54 (a) definition of a judgment to include "any order from which an LI
appeal lies," the former Rule 58 definition of effectiveness could
cause strange difficulties in implementing pretrial orders that are 7
appealable under interlocutory appeal provisions or under expansive L
theories of finality. Rule 58(b) replaces the definition of
effectiveness with a new provision aimed directly at the time for
making post-trial and post-judgment, motions. If judgment is
promptly set forth on a separate document, as should be done, the
new provision will not change the effect of Rule 58. But in the
cases in which court and clerk fail to comply with this simple
requirement, the motion time periods setby Rules 50, 52, 54, 59, L
and 60 -begin to run afterlexpiration of 6Q days from entry of the
judgment on the civil docket as required by Rule 79 (a).

A companion amendment 'of Appellate Rule -4(a)-(7) integrates
these changes with the time to appeal.'

Rule 58 (b) also defines entry of judgment for purposes of Rule E
62. There is no reason to believe that the Rule 62(a) stay of
execution and enforcement has encountered any of the difficulties
that have emerged with respect. to appeal time. It-seems better,
however, to have a single time of entry for motions, appeal, and
enforcement.

This Rule 58(b) amendment defines "time of entry" only for
purposes of Rules 50, 52, 54, 59, 60, and 62. This limit reflects
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the problems that have arisen with respect to appeal' time periods,
and the belief that Rule 62 should be coordinated with Rules 50,
52, 59, and 60. In this form, the amendment does not resolve all
of the perplexities that arise from the literal interplay of Rule
54(a) with Rule 58. In theory, the separate document requirement
continues to 'apply, for example, to an interlocutory order that is
appealable as a final decision under collateral-order doctrine.
Appealability under collateral-order doctrine should not be
complicated by failure to enter the' order as a judgment on a
se'parate 'document there is little reasori'to force trial judges
to speculate about the potential appealability of every order, and
there is no means-to ensure that the trial judge will always reach
the same conclusion as the court of appeals . Appeal time should
start to run when the collateral 'order is entered without regard to
creatioh of a separate document and without -awaiting expiration of
the 60 'days provided by Rule 58 (b) (2). Drastic surgery on Rules
54 (a) and 58 would be 'required to address' this and related issues,
however, and, it is better to leave 'this conundrum to the pragmatic
disregard that seems its present fate. The present amendments do
not 'seem to make matters worse, apart from one false appearance.Kf , If a1 pretrial order is set forth on 'a separatedocument that meets
the requirements of Rule I'i58 (:b),' the' time to move for
reconsideration seems to' begin to run, perhaps years before final
judgment. And even if ther'e isi no separate document, the time to
move, for reconsideration seems Ito begin' 60' days after entry on the
civil docket. This apparent r problem is'. resolved by Rule 54 (b),
which expressly permits revisiio nof all orders 'not made final under
Rule 54 (b) goat -any tiime before thhe entry of judgment adjudicating
all the claims and the rightsand liabilities of all the parties."

New Rule '58 (d) replaces the provision that attorneys shall not
submit forms of judgment except on direction of the court. This
provision was, added to Rule 58 to avoid the delays that were
frequently encountered by the former practice of directing theK attorneys for the prevailing party to prepare a ;form of judgment,
and also to avoid the occasionally inept drafting that resulted
from a~ttorney-prepared judgments. See 11 Wright, Miller & Kane,

Federall Practice & Procedure.: CiVil 2d, § 2786. The express
direction in Rule 58(a) (2) for pr-ompt action by the clerk, and by
the court if court action is required, addresses this concern. The

L new provision allowing any party to move!kforl entry'of judgment on
'a sepairate document will protect a2ll needs for' prompt commencement
of the periods for motions, I appeals,: and' execution or other
enforcement.

Rule 514. Judgmaents; Costs

K~~~~ * * ,
1 (d) Costs; Attorneys' Fees.

L 2 * * *
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3 (2) Attorneys,' Fees.

4 -(A) Claims for attorneys fees and related nontaxable
5 7 .,,,expenses', shall be made by motion unless the
6 .substantive law governing the action provides for
7 4,,lithe recovery of such fees'as an element of damages
8 to be proved at trial.I

9 (B) Unles's otherwise provided by statute or order of the
10 - court,,, the, motion must be filed anIdA sV e=d no later
11 than ~l4 days 'after e~ntry of judgment;must ,'specify .
12 the judgment and the, statute, rule, or other
13 grounds entitling,,the movingparty to the award;
14 and must state the -amount or provide a fair
15 estimate of the amount- sought. If directed by the
16 c -ourt, the motion shall ,also disclose the terms of
17 any agreement with respect to fees to be paid for
18 th~, servicesfor which claim is made.L

19 (C) On request of a-, party or class member, the court

20 shall' afford an opportunity' for adversary
21 ' submissions with respect to the motion in
22 accordance with Rule 43(e) or Rule 78.' The court
23 ; ay determine issues of liability for fees""before V
24 receiving submissions bearing on issues of 1.
25 evaluation of services for which liability is
26 i`mposed by the court. The, court shall, find the
27 facts and state its conclusions of law as provided
28 in Rule 52 (a) a4le,' j Li 1foy t hll LF G L f 1± . 11

aL SGepc21ctC' dILCUttLe=l±t cLS H1UVitMe idd RUle 58.

* * *I LI
Conuittee Note

Subdivision (d) (2) (C') is amended to delete the requirement
that judgment on'a' motion for attorney fees -be set forth in a
separate document. This change complements the amendment of Rule
58(a) (1), which deletes the separate-document' requirement for an S
order disposing of a motion for attorney fees under Rule 54. These
changes, are made to support, amendment of Rule 4 of the Federal
Rules of Appellate Procedure. It continues to be important that a L
district court make clear its meaning when it intends an order to
be the final disposition ,o, a motion for attorney fees.

The requirement in subdivision (d) (2) (B) that a motion for
attorney fees be not only filed but also served no later than 14
days after entry of judgment is changed to require filing only, to
establish a parallel with Rules 50, 52, and 59. Service continues
to be required under Rule 5(a).
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L II C: Rule 81(a)(2)

Rule 81(a)(2) now includes provisions governing the time toE make a return to a petition for habeas corpus. These provisions
are inconsistent with statutory provisions, and also are
inconsistent with provisions in the separate sets of habeas corpus
rules that are still more inconsistent with the statutory
provisions. The Criminal Rules Committee will propose some changes
in the rules that govern habeas corpus proceedings and those that
govern 28 U.S.C. § 2255 motions to vacate sentence. The Criminal
Rules Advisory Committee has recommended that all reference to
these matters should be stricken from Rule 81(a) (2). The^Civil
Rules Advisory Committee agreed, recommending publication of the
draft Rule 81(a) (2) revision set out below at the same time as the
parallel Criminal Rules Committee proposals are published.

Rule 81. Applicability in General

1 (a) To What Proceedings Applicable.

C 2 ~~~~~~~~~* * *

3 (2) These rules are applicable to proceedings for
4 admission to citizenship, habeas corpus, and quo
5 warranto, to the extent that the practice in such
6 proceedings is not set forth in statutes of the United
7 States, the Rules Governing Section 2254 Cases. or the

7 8 Rules Governing Section 2255 Proceedings, and has
L 9 heretofore conformed to the practice in civil actions.

10 Thle writ fhf hacbecas cmpas, kt orde tLsJ slow caast, shlla

11 be d ecLteUd to tihe PeGr5u' ll-Villg cuStudy Of tile pCr5Ul
; 12 deLpa±bed. IL shall Lte retaueled withIn 3 days aIules, furEl ~13 yI uud catt showl add al tEiLLLC is Lll± L Wllwedwill ill

14 cases bjjugh±t under 2-2 U.S.C. § 2254 Lhall nLut Lxc d 40
c.ys, xnd c±n il± all othller cass Sl±±o nt e-Xuctl 20 dayS.

Committee Note

This amendment brings Rule 81(a)(2) into accord with the RulesEL governing § 2254 and § 2255 proceedings; those rules govern as well
habeas corpus proceedings under § 2241. In its present form, Rule

r 81(a)(2) includes return-time provisions that are inconsistent with
L the provisions in the Rules Governing §§ 2254 and 2255. The

inconsistency should be eliminated, and it is better that the time
provisions continue to be set out in the other rules without
duplication in Rule 81. Rule 81 also directs that the writ beEli directed to the person having custody of the person detained.
Similar directions exist in the § 2254 and § 2255 rules, providingEl additional detail for applicants subject to future custody. ThereEL is no need for partial duplication in Rule 81.

The provision that the Civil Rules apply to the extent that
practice is not set forth in the § 2254 and § 2255 rules dovetails

L with the provisions in Rule 11 of the § 2254 Rules and Rule 12 of
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the § 2255 Rules.
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III Pending Projects

L Several ambitious projects remain on the Advisory Committee
agenda. Most are confided to subcommittees for- initial
deliberations and recommendations to the full committee. Summaries
of the subcommittee reports provide useful pictures of major topics
that will command committee attention over the next few years.

Discovery
L

The Report of the Discovery Subcommittee is summarized at
pages 22' to'29 of the draft Minutes. -The subcommittee guided the
work that led to thediscovery rules amendments that the Supreme
Court transmitted to Congress'in April. -'Important questions remain
with the subcommittee, however, including'discovery of computer-
based information' arid a related question of protecting against
inadvertent'privilege waiver in discovery.

The subcommittee arranged a meeting to hear from lawyers,
7 judges, and forensic computer specialists about the problems that
L. have been encountered with discovery of computer-based information.

The "broad question is whether there is something unique about
discovery of computer'based information that distinguishes it from

L discovery of- other forms' of information. If 'indeed there are
unique problems, the next question is whether these problems should
be addressed by amending the discovery rules. It may be' that any
special problems can be handled within the framework -of the present
rules, perhaps' with assi'stance'from a' special manual and ifrom
programs to educate "the bench -and bar. More specific questions
underlie "these broad -questions, and were well illuminated by the
discussion.

It, is possible that computer generation and storage of
information is distinctive because the sheer volume of hard
information, protected against- the fallibility of human memory, is
so great. This distinction, idf it holds true, may nonetheless be
offset- by the-ability to search pomputer-stored information with
the aid of theicomputer.

Apart from sheer volumes 'of information, many distinctiveL questions may emerge. One set of questions arises from the ability
to use a'computer to search computer-based information. The person
who has the information'may have strong preferences about the form
of production. At times' the preference will favor production in

L "hard" copy form after the person who has the information conducts
the computer search. At other times, the preference will, favor
production in computer- form, so that the burden of searching falls

L on the requesting party. The preferences may be influenced by
conflicting desires. Some of the desires are clearly legitimate.
It is easier to avoid production of irrelevant, protected, or
privileged information' if the search is done' by the party who has

L_ the informationL' The burden of the''search may be considerable,
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however, and it may seem better to let the burden fall on the party L
who wants the information. Other desiresmay not be so clearly
legitimate. A search by the party who has the information may not
beas thorough; a search by theparty who requests the information L
ma'y be made unnecessarily difficult by lack of familiarity with the
methods ,of storing and retrieving the information'. A discovery
response that allows access to a computer infoirmation system may be, P
the equivalent of the '"boxcar" responses to document production
that led to the adoption of the'final paragraph of Rule 34 (b).

The method of production question is matched by the method of F
inquiry, question. The party requesting informationmay seek to
learnenoughabout, the computer storage and retrieval methods to be
able to formulate the, search questions. Even~this desire may be
resisted on the ground that the ,computer system- itself represents, L
valuable computer ,,information., Actual execution of the search
raises,,, further. questions. ,.The demanding party may prefer to
execute the slearch,'but often that will present a risk, of ,acess to [
protectible information.

Other questions ~emerge from peculiarities of computer-based
storage methods that, seem relatively benign until discovery comes [
around. Cumulatively} these peculiarities can greatly increase the
cost of a', thorough search. for all information that is available
somewhere, s~omehow, within an organization. Cqmputer, users
routinelydelrete, information,. but the deleted infdrmation commonly
remains in the, system until ,it is overwritten at ,random., Much
computer information,, is duplicated on "back'-up"devices, commonly
t~apes,,but in ,a completely unsystematic way. Back-up tapes may be
retained-for ,,bri~ef periods, or-,for long periods. 'The 'cost of
searching-through masses of ,unorganizeddata ,can, be staggering.
The old days of concentrated and managed central computer-systems [
are yielding to an incredible dispersion of desktop and laptop
computers, with huge amounts of information distributed wholesale
and retainedindefinite~ly in one place or another. The very act of F
creating or storing computer-based information commonly generates L
additional information - the "embedded" in-formation - that is quite
unknown to- the person working on the computer., The only way to
know what information is available to an organization is to examine
all of these, sources. The examination, moreover, must be
undertaken immediately, at, least in the' form of data preservation,
lest continuing operation pof 'the computer system in the ordinary I

course destroy at-risk information that was 'earlier deleted but
remains ,subject to recovery unitil it is overwritten'..

Still other problems arise from the common use of computer Fr

systems for multiple' purposes. Individuals within organizations
commonly 'use organization computer facilities for Personal r
activities, generating privacy issues that may further complicate V
the process of protecting against untoward revelations....

There is much more to be jearned before the subcommittee can 7
begin careful deliberation; ofjthe question whether there is any J
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need to revise the discovery rules to address distinctive problems
arising from demands for computer-based information. A number of
ideas have been considered, ranging from modest changes to moreE dramatic innovations. Some of the ideas are familiar. It has been
urged that discovery of computer-based information provides special
reason to consider a more limited form of the general cost-bearing
proposal that was rejected by the- Judicial Conference last

L September. The long-standing interest in devising a means to
reduce the costs of protecting against inadvertent privilege waiver
is given new meaning by computer-based discovery. Other ideas are

L more novel. It might be possible, for example, to provide that
intentional deletion of information is the equivalent of shredding
a paper document, or to establish hpresumptive lim'its 'on any
obligation to search back-up information sources.

The subcommittee will continue to gather information. Part of
its inquiry will be another informal conference-, probably this

LI September, as a sequel to tthe March conference. All Advisory
Committee members will be invited to the conference.

Class Actions

The Mass Torts Working Group finished its appointed chores by
presenting its Report in February 1999. It does not seem likely
that a successor ad hoc committee will be appointed to carry
forward the cross-committee, work initiated by the Working Group.
Each of the several Judicial Conference Committees -that works in
this area will continue to coordinate their efforts. The work ofK the Civil Rules Advisory Committee will focus on Rule 23. The Rule
23 Subcommittee will begin with,,the fruits of the work that has
been ongoing since 1991. Tangible embodiments of this work include

LI a four-volume set of working papers 1and a study doneby the Federal
Judicial Center for the Advisorypommittee. Additional material is
provided by the Report of the Mass Torts Working Group,' including
papers by the Federal Judicial Center and; alnumber of draft
proposals.

The Subcommittee report '-to 'the Advisory' Committee is
summarized at pages 29 to 39 of the 'draft' Minutes. The
Subcommittee recommended that the-basic structure bf Rule 23 should
not be reconsidered, and that it is better not to pursue further[ many of the earlier proposals that stirred substantial controversy.

Much of the Subcommittee's report 'and 'Advisory Committee
discussion focused on the 'question whether Rule 23 'should be
amended to address directly the problems considered in Amchem
Products, Inc. v. Windsor, 521 U.S. 591 (1997),/ and touched upon in
Ortiz v. Fibreboard Corp., 119 S.Ct. 2295 (19j99). Rough drafts
were submitted to illustrate the questions that must be faced if an

LI attempt were made to approve, certification of settlement classes in
circumstances that are not permitted by the Amchem and Ortiz
decisions. Other drafts were submitted to illustrate the ways in

LIwhich Rule 23 might be amended simply to express the settlement-
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class rules established by these decisions All of the drafts L
address class actions in general, rather than "mass torts" classes
alone. The drafts that go beyond the Amchem and Ortiz decisions
raise -particularly troubling questions -about thee theory of E
representation, settlement, federalism,,and substantive law. The
Advisory Committee concludedthat'_at least for the time being,,the
Subcommittee' should- put aside the drafts that would go 'beyond
present settlement-class limits. The question whether ,to
articulate present limits in the text of, Rule 23, taking account of
the ways- in which lower, courts Xhave developed the Amchem decision,
was, left open. If _other changes 'are,-,adopted that make it, seem
desirable to address, certification forsettlement only ini Rule 23,,
the question will be,!consideredfurther.

The Subcommittee will focus attention on a manageable number'
of proposals to improve, the process of administering class, actions.
The proposals will, s-eek toliembody the Lbest lessons of present
practice, drawing from the most successful approaches to facilitate L
general adoption.

The process of reviewing proposed class-action settlements
will be one major topic for consideration. A detailed draft Rule
23(e) has 'been prepared to illustrate' topics that deserve study;
not every topic in'the present draft- is likely to survive. Two
central themes "of" the draft involve objections to a proposed L
settlement Iand factors for review' Objections are approached with
the view that' objections interposed" in Mgood faith provide a
valuable source 'of information, ,often helping to overcome the
phenomenon that adversary presentation fails whenl plaintiffs and L
defendants'join in pursuing the approval of their settlement
agreement. Support for objections is provided'by way of discovery 7
and a 'discretionary power to award expenses and fees incurred to L
support a successful objection. 'At'the-same time,- it is recognized
that objections may not always be'advanced with'a- good-faith view
to improve the settlement for the benefit of class members. It can @
be difficult to distinguish between objections made to advance the
purposes of Rule 23 and objections made to seize the strategic
value of threats to derail the-settlement. The draft makes only
gingerly approaches to the problem of "bad" objections, recognizing F,
the danger that "good" objections might be'deterred.

The Rule 23(e) draft includes a long list of factors'to be
considered in reviewing a proposed settlement. The factors are
drawn from the welter of opinions that, together, say the same
things. [

Two other aspects of draft Rule 231(e) have survived for
continuing study, but face certain controversy-. The first would
require that clas's members 'be allowed to opt out of' the class -

including an otherwise mandatory class - after the settlement terms
are 'announced'. This provision appears only'in brackets, indicating
a Subcommittee disposition to reject the proposal. The second C
would authorize appointment of a" magistrate judge or other person LI

40



L to make "an independent investigationand report to the court on
the fairness of" the settlement. This proposal would involve the
court system in a move outside, its traditional reliance onL adversary investigation and presentation. In the end, reliance may
have to be placed on objectors alone.

Yet other aspects of class-action settlement remain to be
developed by further Subcommittee work. One proposal is that
neither would-be representatives nor would-be class -counsel may do
anything on behalf of a putative class until the class is
certified. One of the central ,purposes of this proposal is to
prohibit any settlement discussions,, however tentative.

'The Subcommittee also is considering questions of appointment
and compensation of class counsel. These questions are highly
controversial now. Any proposal to address them will go to the
heart of many contemporary complaints about class-action practice,
but also will go to-the heart of many contemporary enthusiasms for
class-action practice., Veryw'rough drafts have been prepared that
would require an application for,'appointment 'as class counsel even
when only one contender appears, and that would address, the

LrT procedure and criteria for awarding fees,. The Advisory Committee
recognizes that these isstes will provoke hot disputes, butr concluded that the Subcommittee should develop more detailed

L proposals.
_Other Rule 23 topics willbe considered as well. One will

develop earlier draft proposals to' address,, notice issues. ThefT Federal Judicial Center will .support work on notice by gathering
model notice forms for 'a number of topics and types -of, class
actions.

Li Rule 53- Special Masters

In 1994 the Advisory Committee briefly considered a draft thatLi comprehensively revises Rule 53. Rule 53 now focuses on the use of
special masters to support'"fact determinations at trial or to
accomplish detailed matters of accounting. The draft seeks to
bring into Rule 53 the developing practices that appoint masters
for a variety of pretrial and post-judgment purposes. A Rule 53
Subcommittee was appointed to study these" questions and'as its'
first order of business requested the Federal Judicial Center to

L undertake a study of current practices.

The Federal Judicial Center study has been completed and was
presented to the Advisory Committee. The first observation is that
the question whether to appoint a special master arises in only a
fraction of one percent of all federal cases, but even this
fraction amounts to several -hundred cases a year. Often the
question was raised by the, court, and more often than not there was
no objection to the suggestion that a master be appointed.
Consent, indeed, seems t'o play an important role in the decision
whether to appoint a master, although at times apparent consent may

L conceal unvoiced misgivings. Generally judges, masters, and
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attorneys agreed that actual experience with a master was 17
successful. %The greatest concern was not accomplishment of the
intended purposes but the cost of paying for the master's services.

The study"'confirms the perception that pretrial and post- L
judgment appointments have become important. Pretrial appointments
are ,made for a:,, variety of .'purposes, including mediation and
settlement. :-Discovery masters seem, to ,beappointed when the
parties have. proved unable, to manage discovery themselves. A
master also may. be appointed to -assist 'the court in a case
involving highly technical isubject-matter; this use may overlap Ui
appointment of, an Rexpert under Evidence. Rule 706, although,'use of
Rule 706 is much less frequent than use of, Civil Rule 53. Post-
judgment 'masters tend to be appointed notr merely for the
traditional complicated accounting purpose but also for themodern
purpose6 of monitoring implementation pof institutional' reform
decrees or adminis$tering 'class-a'ction, jud mets.

Two sets, of, problems were commonly encountered in the study. L
Concerns were often expressed -about the hmethod of selecting the
person ito. be appointe-d as mastetr!;:l' i!Aijd the question of ex parte
communications with parties ..or judge, was fre'quently encountered.
Appointments for administrative,' procedural, or settlement purposes
may virtually requirephex parte communications with the parties.
Other appointments may benefit from the ability of the master to L
have confidential communications with the judge. But ex parte
communications'with a- person dischhrging a judicial function are
always worrisome. Some orders prohibited ex part.e communications L
one judge explained that the masster should not be subject to
lobbying by'the parties.

Interviews with judges, masters, and attorneys found L
reservations about the prospect of'revising Rule 53, but several
suggestions for ways in which Rule 53 could be, improved. Perhaps
the starting point is that Rule 53 was expressly noted in only a
minority.of the cases involvingappointment of a master; it was as
common to cite no authority at all, as to cite Rule 53. A judge
with particularly rich experience -in thesuccessful use of special
masters expressed the dilemma:-, without revision, much present L
practice, mayhave only., tenuous support in Rule 53 or inherent
authority, but revision runs the, risk of' encouraging undesirable
expansion or discouraging desirable expansion.

Judge Scheindlin presented the Subcommittee- report in
conjunction with the report of the Federal Judicial Center study.
The summary Iappears at pages 39 to 43 of the draft Minutes.
Informal surveys duplicate- the findings of the formal study.
Special masters are used in many ways that. are not reflected in
Rule 53.' Many of these uses are highly desirable. But there are C
problems that need to be studied. Standards for appointment need
to be articulated. Explicit, provisions may be useful to protect
against conflicts of interest. Standards of review by the court F
should be considered. The relationship between the use of special L
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masters and reliance on magistrate judges needs further-thought..
Ex parte communications should be addressed directly in Rule 53,
perhaps by requiring that the issue be resolved in the order of
appointment. Still other issues will be considered.

The Advisory Committee directed the Subcommittee to develop a
draft revised Rule 53 for consideration by the committee.

Simplified Procedure

The simplified procedure project remains in an early stage.
Various groups of district judges have expressed enthusiasm about
the project to create an alternative set of simplified procedures
for some actions. A first draft has been prepared that seeks to
simplify regular procedure by expanding the emphasis on pleading
and disclosure, while scaling back on discovery. Motion practice
would be curtailed. The draft also would require an early and firm
trial date. Many questions remain to be addressed: should
application of the rules require consent of all parties, or should
some cases be assigned by other means? More generally, what kinds
of cases would benefit from a procedures that lack the open-ended
potential for great expense that may characterize the general
rules? Will cases that would benefit come to the federal courts in
greater numbers if an alternative procedure system is devised? Is
it desirable to devote limited judicial resources to these cases?
How would simplified rules relate to the many different systems
that are used by many districts to assign cases to different
procedural tracks? Is there a risk of interference with alternate
dispute resolution mechanisms? All of these questions affect the
design of a simplified system. If consent of all parties is
required, for example, it is possible to consider waiver of jury
trial, agreement that a firm trial date will be held even if that
requires trial before a magistrate judge, and so on.

The Simplified Procedure Subcommittee hopes to identify a
small group of lawyers who have experience relevant to these and
other questions raised by the simplified procedure project. When
a group is identified, the Subcommittee will meet with them to seek
inspiration and advice.

Other Continuing Work

The Advisory Committee plans to continue coordination and
cooperation with other Judicial Conference committees that are
considering questions relevant to mass torts litigation. The
chairs of several committees have agreed to keep each other advised
of the committees' work, and to meet in conjunction with Judicial
Conference sessions. This effort will seek to carry forward,
albeit in a less integrated way, the projects of the Mass Torts
Working Group.

The Agenda Subcommittee has developed a system for reviewing
and making recommendations on public suggestions for rules changes.
The system is working well in assigning projects for immediate
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action, more detailed study, long-run coordination with other V
projects, or other disposition.

,~~~~~~~~~~~~~~~~~~~~~~~~~~1
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DRAFT MINUTES

CIVIL RULES ADVISORY COMMITTEE

April 10 and 11, 2000

1 The Civil Rules Advisory Committee met on April 10 and 11,
2 2000, at the Administrative Office of the United States Courts in
3 Washington, D.C. The meeting was -attended by Judge Paul V.
4 Niemeyer, Chair; Sheila Birnbaum, Esq.; Judge John L. Carroll;
5 Justice Christine M. Durham; Professor John C. Jeffries, Jr.; Mark
6 0. Kasanin, Esq.; Judge Richard H. Kyle; Judge David F. Levi;
7 Professor Myles V. Lynk; Acting Assistant Attorney General David W.
8 Ogden; Judge Lee H. Rosenthal; Judge Shira Ann Scheindlin; and
9 Andrew M. Scherffius, Esq.. Professor Edward H. Cooper was present

10 as Reporter, and Professor Richard L. Marcus was present as Special
11 Reporter for the Discovery Subcommittee. Judge Anthony J. Scirica
12 attended as Chair of the Standing Committee on Rules of Practice
13 and Procedure, Judge Michael Boudin attended as liaison from the
14 Standing Committee, and Professor Daniel R. Coquillette attended as
15 Standing Committee Reporter. Judge Norman C. Roettger attended as
16 liaison member from the Bankruptcy Rules Advisory Committee.
17 Professor Patrick J. Schiltz attended as Reporter for the Appellate
18 Rules Advisory Committee. Marilyn Holmes, Peter G. McCabe, Nancy
19 Miller, John K. Rabiej, and Mark Shapiro represented the
20 Administrative Office. Joseph F. Spaniol, Jr., attended as
21 Consultant to the Standing Committee. Thomas E. Willging, Laural
22 Hooper, Marie Leary, Robert Niemic, and Molly Treadway-Johnson
23 represented the Federal Judicial Center; Kenneth Withers also
24 attended for the Judicial Center. Observers included Scott J.
25 Atlas (ABA Litigation Section); John Beisner; Alfred W. Cortese,
26 Jr.; Francis Fox (American College of Trial Lawyers); Jeffrey
27 Greenbaum (ABA Litigation Section - class actions); James Rooks
28 (ATLA); and Fred Souk.

29 Judge Niemeyer greeted Professor Jeffries to his first
30 meeting, and expressed appreciation for the life and regret on the
31 passing of Edward H. Levi.

32 Introduction

33 Judge Niemeyer noted that the discovery proposals sent forward
34 last year -are now before the Supreme Court, as transmitted from the
35 Judicial Conference. It is hoped that the Supreme Court will act
36 by the end of the month to transmit the proposals to Congress.

37 If the discovery amendments take effect December 1, the
38 process will have taken rather more than four years. The
39 deliberate pace of the -rulemaking process may at times seem
40 frustrating, but it seems better than a process that, with greater
41 efficiency, might efficiently make troubling mistakes.

42 Judge Scirica said that the Civil Rules Committee will have to
43 start thinking about the style project. The project to rewrite the
44 rules of procedure into clearer language goes back a full decade.
45 The Appellate Rules have been completed, adopted, and applied in
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46 practice. That experience is a success. The Criminal Rules should

47 be submitted to the Standing Committee in June with a
48 recommendation for publication this August. If the Criminal Rules
49 restyling is successful, the Civil Rules will be next in line. It
50 is accepted that the Evidence Rules will not be restyled.

51 Judge Niemeyer, responded that the style project will be an
52 enormous undertaking. , The benefits of consistency and clarity are
53 real. But early work' has proved the~difficulty,'of making changes
54 thatl. affect "style' only, not substance This difficulty is
55 particularly acute iwhen the present text, is) aMbiguousl; resolving
56 uncertainty as to iprelsent meaning can ,eaqilyi] change the meaning.
57 It is l ,,possible' to identify the "gaps and 1 inconsistencies"
58 separately, asking comment whether there`'is a change in meaning and
59 whether the change is desirable. But Nthe, sheer number of these
60 problems -,may, hamper the public comment process that ,will be
61 indispensable tosuccessful completion of the project,. ISome well-
62 establislied phrases,. moreover, should remain sacrosanct, ,llwhatever
63 ' their Istylistic sins may 'be. The difference between "transaction
64 or occurrence'" -and "conduct, transaction,, or occurrence" may seem
65 elusive, but, it, would be a mistake tp,oadopt a single iphrase to
66 replace all of the variations that presently appear in', the rules.
67 Even the 'numbers of the rules are I important. Renumbering Rule
68 12 (b) (6),," Rule 56, and like familiar ,jlrules could com[plicate
69 research and confusje newer generations, of, lawyers las ,tey come to
70 earlier cases.-

71 Judge Scirica 'noted that, the g tyle Project 'Thas been
72 coordinated with the',,iexpectation'that 't e separate, sets of Rules
73 will be done in sequence.

74 Judge Niemeyer turned to mass torts problems. This committee
75 has worked with Rule 23' for many years. It has come to seem that
76 many of the questions surrounding Rule 23 are better addressed by
77 legislation than by rulemaking. The 'desirability' of legislative
78 solutions seems particularly clear with respect to mass torts. The
79 Mass Torts Working Group was formed to bring in the contributions
80 of other "Judicial- Conference 'committees. The Working Group
81 recommended creation of an ad hoc committee constituted by members
82 of several other committees, but' that recdmmendationi has not been
83 taken up. 'The 'other committees, however, can continue to
84 coordinate their efforts. The chairs of other committees attended
85 the mass torts symposium at the University of Pennsylvania Law
86 School last November. They expressed willingness to work together.
87 The chairs and bother representatives met at the March Judicial
88 Conference, an'd agreed to maintain coordination, in partby meeting
89 at each Judicial Conference. The efforts of 'this committee and the
90 work of the Mas-s Torts Working Group havek generated much good
91 learning. Major', portions of the fruits are ' preserved in
92 documentary form. The Federal JudiciaL Center,- and Thomas
93 Willging, help to provide continuity and consistency.
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94 Judge Scirica agreed that mass'tort issues involve the need to
L 95 consider procedure, substance, court management, and judicial

96 education. The Federal-State Jurisdiction Committee is working
97 actively in this area, considering such bills as the venerableL 98 single-event mass tort bill, state class-action bills, a bill to
99 supersede -the Lexecon' decision by expanding § 1407 to permit

100 transfer andi consolidation for trial,- and asbestos bills. The
101 Court Administration and Case Management Committee, Bankruptcy

L 102 Committee, and Judicial Panel on.Multidistrict Litigation are all
103 involved as well.' The Federal Judicial' Center is rewriting the
104 Manual,,for Complex Litigation. All of these forces will share

L 105 continual information about their work. Coordination by this means
106 will prove more difficult than it would be through an ad hoc
107 committee, butit can achieve real results.; It is time to put to

; 108 use all of the knowledge that has been accumulated.

109 Judge Niemeyer introduced the legislation report by noting
he 110 that Congress is interested in many civil-procedure topics. Bills

111 are regularly introduced to amend one rule or another by direct
112 legislative action. With the help of the Rules Committee Support
113 Office, coordinating with the legislation staff of the
r 114 Administrative Office, we attempt to have the underlying issues and

L 115 concerns rerouted into the Enabling Act process.

116 John Rabiej gave the legislation report. The Support Office
117 is currently monitoring some 30 bills, which are'listed in the
118 agenda materials. The asbestos bill reported out by the House
119 Judiciary Committee is modeled on the Georgine settlement; it isL 120 being considered by the Federal-State Jurisdiction Committee. The
121 Support Office his been interested in a provision ,that, as first
122 drafted, would severely limit the aggregation of parties or claims.
123 The bill's sponsors were persuaded to ameliorate this provision

)\ 124 quite extensively. There also is a peculiar'class- action provision
125 that seems to be an artifact of the structure that was adopted for
126 the aggregation provision, but that might be read to prohibit a

C 127 request to be excluded from a Rule 23 (b) (3) class. Efforts are
L 128 being made to win6clarification of this provision. The bill, and

129 indeed the problems of asbestos litigation in general, are quite
130- contentious in Congress.

131 Another rules topic in Congress involves the Marshal's
132 Service. Congress came close to passing a bill that would
133 virtually require a judge to approve any service by a marshal.

L 134 This provision was reduced in conference to 'a requirement that a
135 report be made. The 'Marshal's Service' wants to eliminate the
136 provision in Rule 4(c) (2) that requires a direction for service by
137 a marshal or other specially appointed person when the plaintiff is
138 authorized to proceed in forma pauperis or as a seaman. They

r 139 proposed-a bill to amend Rule 4.' It now seems likely that the
140 Service will instead request that the question be considered by

go 141 this committee.

C 142 The Minutes, of the October 1999 meeting-were approved with

L
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143 correction of a typographical error. .

144 Rules 5 (b), 6(e), 77(d) Recommnended for Adoption C

145 Amendments to Rules 5,(,b),and 77(d) were, published for comment,
14.6 in August, I999,L along, with- a request for comment on a ~possible
147, related amendment of TiRule 6 (e) . The proposals--were designed to
148 open the way for electronic service of papers other than initial L
149 process. Other-,means of service, were added. as well. Parallel
150 proposals were published for comment by other advisory committees.,

151 Rule 5(b) is restyled. Rule 5,(b) (2) (D), is entirely new. It
152 provides for service by any means not, listed in subparagraphs (A),,
153 '(B), or (C)., with the consent of, the person served. Service by,
154 electronic means would be complete on transmis'si-on.

155 In response too public comments, possible changes were prepared
156 for, the, text of 'the rule and'.for the Committee Note. Rule
157 5(b) (2)'(D) would require that the consent to serviceby electronic L
158 or other means be in writing. A, new paragraph. (3) would provide
159 that service undeTRule 5(b) (2) (AY, ,(B), or (D) is not effective if if
160 the party making service learns that the attempted'service did not
161 reach the person to be served and the person to be served did not
162 deliberately -defeat the attempted service. The Note might be
163 expanded by stating that the consent must be express, not implied;
164 by observing that service through a courtIs facilities might
165 include a notice of-filing with an electronic link that allows
166' viewing, downloading, or printing; and making suggestions about the m
167 information that should be 'provided on giving consent.,

168 Discussion began with the observation that Department of
169 Justice concerns would be substantially satisfied by adding to the
170 Rule a requirement that consent be in writing, and.-by ,one version
171 of the draft note on. the information, to be provided in giving
172 consent. A Note statement that consent must be express, not
173 implied, also is useful. There has been at least one instance in L
174 which a court took, an e-mail address on a letterhead to imply
175 consent to receive electronic service, an approach that should not
176 be condoned by the rule. A motion was made to add the writing'
177 requirement to the rule, and to add to- the Note the statement that
178 consent must be express and the advice on the information to be
179 provided on giving consent.

180 Nancy Miller, isworking on implementation of the electronic
181 case files'project. She noted that the, project -is now operating in
182 four district coutrts and'five 'bankruptcycourts; the District of
183 New Mexico "also is operating an electronic filing system. The,
184 number of courts,'will increase gradually over'the next, few years.
185 The project will take filings over the internet. Rule 5(b)
186 electronic service will, for the next several years, occur in two
187 distinct contexts. In many courts, parties will be serving each
188 other'~ .electronically even, though they are not filing

l
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189 electronically. In,other courts, the parties will both file andL 190 serve electronically. The capability to effect -electronic service
191 through the court's system is- built into the CM/ECF system.
192 Adoption of this system, however, will be optional with each

L 193 district. She urged that the Committee Note should include the
194 statement, made in one of the alternative versions, that a district
195 court may establish a registry that allows advance consent to
196 receive electronic service in future actions.

197 It was noted that" the District Court for the District of
198 Columbia automatically sends out' a form that becomes an electronic
199 directory. Whenever a'lawyer fills out' the form,'the lawyer can be
200 found in the directory for purposes of all future actions>.

C- 201 Responding to experience in the Western District of Missouri,
202 one of the present electronic filing courts, a,,sentence was added

L 203 to the Committee Note stating that electronic service'through court
204 facilities, can be accomplished by'a notice that provides a link to
205 the filed paper. The initial draft referred to this as a
206 "hyperlink"', concern was expressed `th at Ilthe term may be as
207 evanescent as so much computer technology has been, and the more
208 generic "electronic link" was substituted.-

209 The sentence referring to a district 'court registry was first
210 drafted to! refer to.establishment of a registry by local rule. It
211 was observed that'the bankruptcy rules have asimilar provision for

LS 212 electronic notice that does not require a local- rule. There is no
213 apparent reason to require a local rule for this purpose. The
214 reference to local rules was deleted by common consent.

UW 215 The draft also refers to descriptionof the "format" for
216 consented service. It was asked whether this term is universally
217 accepted. One response was that much, depends on the mode of
218 "electronic" service. Facsimile transmission needs only the
219 telephone number as "format.", Internet messages may be little more
220 complicated. Attachments, however, can present real problems as
221 different word'-processing systems are use2d. The extent of these
222 problems depends again on context. The electronic case filing
223 system uses a portable documentformat thatis designed to preserve
224 the original paging system 'for all users; - it is' a major

L 225 inconvenience 'if different users cannot readily refer to the
226 location of items in the document-by a common page number. It was

v 227 suggested that when the court system is up and running, every user
228 will haveladopted a uniform capacity. But. for the time being, it
229 is desirable to suggest in the Committee Note that a person
230 consenting to electronic service should specify the format in which
231 attachments can be received. " -

232 The court registry for electronic service is likely to be a
233 registry of attorneys, rather than parties. Consent under Rule
234 5(b) (2) (D) is to be consent of the person served; carrying forward
235 the long-standing provisions of Rule 5(b), Rule 5(b)(1) will
236 continue to provide that service on a party represented by an

L
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237 attorney is made.'on the attorney. But there are circumstances in r
238 which the distinction between attorney and party is ambiguous - the G,
239 United States employs its, own attorneys as do many corporations.
240, If an Assistant.United States Attorney or a member ofa corporate
241 counsel office registers for electronic service, does that bind the .
242 party? ,,May law firms encounter similar, problems? This discussion red
243 was,,, curtailed by the observation that electronic service is
244 happening already. Every effort should be made to keep the process
245 , simple and t~oencourage people to use it. Courts should be able to
246 deve2lop t~heil~rl own registries or similar ,systems without the
247 ques'tionable help that might'be, sup'pplied-by" the dubious foresight'
248 of, this' or any other committee familiar only with current
249 technology.' What is' important is'thlata court adopting ,a system
250 make it clear to those ,who sign on, justi, what thema i system means.

251 The, committee then, agreed to recommend Rule 5(b) to the
252~ comfmittee-with s"eive'ral1 particular changes. Co~ns~nt under Rule
253 5(b) (2) (D) must be i wli g 5h Note will obberve that the
254 wri~ting', lcan" be, piro~vi'ded by electronic means. 'Reference will be,
255 made,,,to local,,'distj~rict registries and "like means 'to facilitate
256 advance consen't!'!to elect'ronic service. Referencewill be made to
257 electronic notice from th&'court with 'an electroni c link to the
258 paper electronically filed with the court. The,, second sentence of -
259 the, Department, of J)ustice recommended Note language, set out at
260 page 8 of the agenda materials, will be incrorporated in the Note,
261 with, minor revisions. L
262 It'also was agreed that the Committee will'consider adding
263 consent'to'electron'ic service as an item in the Form 35'Report of
264 Parties' Planning,.Meeting., .

265 In deliberating, the draft Rule ,5(b) ',that was proposed for
266 publication, this' committee considered 'whether_ the rule should
267 address the'problem'that arises when a person who has attempted to,
268 make electronic service learns that service was not completed. The
26- published proposal 'provides that. services is' complete on
270 transmission. But lnotice 'of nondelivery may be received after
271 transmission. The cb'mmitt6e',conclu'ded then that this problem could,
272 be addressed 'in the' Committee Note. Virtually, -all- lawyers who,
273 learn that atte1pted tservice was, not made, will' do 'whatever is
274 required to 'correct, tthe failure. It was believed that no court
275 would hold that service is effective when the party attempting to
276 make service actually- knows ,'that the attempt had failed. The
277 Committee Note, as piblished,, observed that "actual notice that the
278 transmlission iwasl*"s no't receive(d defeatsthe presumption'of receipt
279 that arises from& t!he "--provision that service is 'complete on,
280 transmission. The sender must take additional rsteps to 'effect L
281 ,service." R- ,A

282 The Appellate Rules Advisory Committee is considering a rule
283' provision' supported by the committee chair, 'that would read: LJ
284 "Service by electronic means is complete on transmission,, unless
285 the party making service is notified ''that the paper was not
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286 received.'" This divergence from the proposed Civil Rule raises the
287 question whether this committee should reconsider. Draft Rule
288 5(b) (3) , offered for consideration, would apply to all methods of
289 service other than leaving a copy with the clerk for a person who
290 has no known address. It would provide that attempted service is
291 not effective if the party making service learns that the attempted
292 service did not reach the person to be served and the person to be
293 served did not deliberately defeat theattempted service.

294 The first observation was that if Rule 5 (b) is to address the
295 question of knowledge 'that attempted service has failed,, it should
296 address it for ordinary mail as well as.electronic mailfacsimile,

w 297 and even - for the bizarre situations that at least can be imagined
298 - personal service.' A provision that' speaks onlylto electronic
299 service might create unintended negative implications for other
300 modes of service.

301 It was asked whether'it is-prudent 'to propose an addition to
302 the rule without publication and comment. ,-There are a number of
303 significant questions that need to be addressed. A litigant is
304 supposed to keep the clerk informed of a current address. If a

^ 305 party moves and does not tell the court, the unsuccessful attempt
306 at mail service- should count as' effective service.' At least if we
307 are going to address failures of; ordinary mail, this should be
308 published for comment. There m-a 'be 'far'4readhing practical
309 consequences that we do not'fully understand.

310 The discussion turned to the variety of problems that may be
311 encountered. One 'is the party who fails to provide an effective
312 address; mail or other modes of service,.;cannot be made. Another
313 arises when an effort to reacha valid address fails - paper mail
314 ismangled in postal, machinery or meets a physical accident en
315 route, and is returned to the.isenderl for twant of a workable
316 address; an electronic message' is bounced back as undelivered; an
317 office worker served on-behalf olf an employer brings lit back to the

- 318 serving party objecting to any obligation to deliver it. It is
319 important to distinguish two separate problems. One is whether an
320 attempt to make, service counts as effective. ,The other is whether,V 321 after an unsuccessful attempt to make service, a duty remains to
322 try again. The duty to serve may be excused in some circumstances,
323 as when. a party has failed to maint-ain a current address with the
324 court clerk. There 'also may be circumstances in, which a person to
325 be served deliberately seeks to avoid service.

326 The view was repeated that if' these topics are to be
- 327 addressed, they should be addressed at least~to postal mail as well

328 as electronic mail. The combined topics, however, are too complex
329 to take on without publication for comment. The proposal should be
330 sent to the Standing Committee with a recommendation for adoption
331 without any provision that addresses a party's actual knowledge
332 that attempted service has failed. The problem of failed service
333 can then be studied more carefully.

F
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334 Professor Schiltz noted that the Appellate Rules Committee
335 felt that something should be said about electronic service because
336 e-mail "so often comes back. " For postal mail, the problem almost
337 never arises. There is a danger that if ,the rule speaks to the,
338 problem in general terms, people will, seek to-take unfair advantage,
339 of the opportunity 'for creating confusion.

340 Rule,,5 (b) (3) could be revised' to address only electronic mail.
341 It was, protested again that this approach would create negative
342 implications for other failed methods. -of service. -But it was
343. rejoined that , the, Committee Notet can,,,,,, say ,,that no negative
344 implications are intended.'

345 , Al motion was made too recommend Rule 5;(b) (3) to the Standing,
346 Committee;, limited to electronic service., The motion was supported >
347 with the observatibn that in the real world there has been no C
348 problem with ordinary mail. But it was agreed that the problem of
349 deliberate efforts to defeat service'ineed not be addressed; this
350 portion -of the 'draft. was. deleted. - As, changed, the motion was C
351 adopted..

352 At the 4A-pril 1999 meeting the committee considered a proposal
353 to -amend Rule 6 (e). to treat electronic service in the same way as
354 postal service,.' Rule 6,(e) now' allows an additional 3 days to
355 respond'w'hen service is made by mail. The committee was-d,ivided on
356 the question. The conclusion was a recommendation that Rule 6(e),
357 not be amended, but that a revised Rule 6(e) be published with a
358 request for comment on the need for revision.> .Public comments were
359 divided, but several comments suggested that additional time should
360 be allowed..l,, The essence ,of these comments ran in at least three.
361 directions. The popular- image of , e-mail as in4istantaneous is
362 exaggerated;i often there are substantial delays in transmission.,
363 In addition, messages, are often received in-garbled form, a problem
364 'that arises most commonly with attachments; it can take a few days L
365 to-.arrange for delivery' in intelligible form-. Finally, the added
366 time to, respond is likely to encourage use of electronic service -
367 thenadded time-is not' likely -to deter a party from seeking consent
368 to electronic service, and it is likely 'to encourage some parties
369 to give consent-. It might- be possible to. add only one day for
370 electronic service; one, proposal, was to add one day for electronic
371' service or service by overnight,.courier, and three days for
372 ordinary, courier delivery. The .Department of Justice is among
373 those urging that at least some additional time be allowed to C
374 respond after electronic service. L
375 The Bankruptcy Rules Committee clearly favors allowing the
376 additional three days.' It also believes that it is important to C
377 maintain consistency 'between,, the Civil Rules and the Bankruptcy,
378 Rules on' this question.

379 A motion was made to recommend to' the Standing Committee
380 adoption of the revised Rule 6 (e) as it was presented for public
381 comment. Support of the motion was voiced by Judge Roettger, who,
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382 noted that the Bankruptcy Rules Committee unanimously favored a 3-
383 day extension. A practitioner ,observed that his firm regularly
384 receives electronic messages that can be deciphered only with the< 385 assistance of, the firm "help desk," if at all. And it was noted
386 that there are likely to be cases in which, different parties are
387 served, by different means, and- perhaps at different times,
388 destroying any uniform ,response time anyway.

389 The motion to recommend adoption of the revised Rule 6(e) was
390 adopted.

391 Rule 77'(d) was published in a form that would allow the clerk
A.- 392 to serve an order or judgment inthe manner provided for in Rule

393 5 (b). The published version failed to change the provision for a
394 docket note to refer to "service" rather than "mail." This change
395 was agreed upon. A Committee, Note reference to local rules that'
396 should have been deleted before publication also was deleted. With
397 these changes, the committee voted to recommend adoption of the
398 Rule 77 (d) amendments to the Standing Committee.

399 Copyright Rules, Rule 65(f), and Rule 81 (a) (1) : Reconmiended
400 for Adoption

401 The proposals published in 'August '1999 include a second
402 package that would abrogate the obsolete Copyright Rules of
403 Practice adopted under the 1,909 Copyright Act. A new Rule 65 (f)
404 would 'be adopted,' confirming the, common practice that has
405 substituted Rule 65 preliminary relief procedures for the widely,
406 ignored Copyright Rules. Rule 81 (a) (1) would be amended to, delete
407 the obsolete references to copyright rules, and also to improve the
408 expression of the relationship between the 'Civil Rules and the
409 Bankruptcy Rules. Such little public comment as was provided on
410 these changes was favorable. The committee voted to recommend the

A'< 411 changes for approval by the-Standing Committee and transmission to
412 the Judicial, Conference.

413 Rule 82,Recommended for Adoption

414 The final sentence of Rule 82 provides that an admiralty or
415 maritime claim "shall not be treated as a civil action for the
416 purposes of Title 28, U.S.C. §§ 1391-93.", A member of-the public
417 has suggested that since § 1393 was repealed in 1988, Rule 82
418 should be amended to refer to §§ 1391-1392." The committee
419 approved thissuggestion, and decided to recommend to the Standing,
420 Committee that the amendment be transmitted to the Judicial
421 Conference as a technical and conforming change that does not
422 require publication forflcomment.

423 Rule 7.1: Recommnendation for Publication

424 Judge Niemeyer opened discussion-of the, draft Rule 7.1 on
'L 425 disclosure by observing that there have been news reports of cases

426 in which judges have inadvertently failed to disqualify themselves"L 427 because of a failure to connect with financial information that

.
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428 requires disqualification. The Codes of Conduct Committee is
429 working on these problems, and has urged the Standing Committee to
430 adopt procedural rules governing disclosure. Marilyn Holmes, who
431 provides staff, support for the Codes of Conduct Committee, is
432 attending this meeting -to help the discussion. At present,,
433 Appellate Rule 26.1 is the only procedural rule that addresses '
434 financial disclosure. The Codes of Conduct Committee believes that
435 Rule 26.1 is a satisfactory model for the district courts. The `
436 Standing Committee is taking the lead on this topic, because,
437 coordination is required among four advisory committees;- only the
438 Evidence Rules Committee can disclaim any interest. -

439 Judge Scirica agreed that' this" project,'has, in part, come
440 "from the top downy, contrary to the usual Standing Committee'
441 policy of waiting' for proposals' 'to originate in 'the advisory
442 committees'. It makes sense to have the same provision 'for the,
443 Civil and Criminal Rules'. There, are spe'cial ,concerns that may,
444 justify different provisions in the Bankruptdyk' Rules. If the
445 district court 'rules head in a 'different direction from present P
446 Appellate Rule 26.1, a process that seems to be developing as to
447 some details, the Appellate Rules Committee must become involved as
448 well. John Rabiej and Marilyn Holmes brought the chairs of the
449 Standing Committee and the Codes of Conduct Committee together to
450 seek a common approach.':

451 There have been two recent waves of embarrassing publicity'
452 about inadvertent failures to recuse. 'Congress issensitive to the',
453 problem.' Members of Congress understand that the failures were
454 inadvertent, but do not want the problem to recur. They would
455 prefer that the Judicial Conference come up with an answer, and the
456 rules process seems to provide' the best available Judicial
457 Conference approach.

458 The Standing "Committee hopes the Advisory Committees will
459 develop the same proposal, or at least very similar proposals, so
460 that in June the Standing Committee can frame a common proposal.
461 The proposals would be published for'public comment in August.

46'2 There is a persuasive argument that this 'topic is one that
463 should not be addressed in the rules'of procedure. But there is
464 strong reason to act. And Appellate Rule 26.1 has opened the door.
465 The Committee Note to Rule 26.1, which was first-adopted in 1989,
466 recognizes that some courts may wish to exact 'more detailed
467 disclosures by local circuit rule. This approach may be the most
468 satisfactory mean'slof establishing a national policy.

469 Adoption of rules for the district courts similar to Appellate F
470 Rule 26.1 will not address the specific incidents of
471 implementation. Development of the right software for computer
472 matching, and judicial alertness, are critical to successful
473' implementation.

474 It must be recognized, further, that district judges face
475 problems distinct from those commonly encountered in the courts of



4S- Draft Minutes

Civil Rules Advisory Committee, April 2000
page -11-

476 appeals. Default judgments, dismissals, and requests for emergency
477 or, routine administrative action often come before the judge with
478 little warning and little occasion for deliberation or inquiry.
479 Judicial action is routine in many matters.

480 The Federal Judicial Center study shows that many circuits
481 have expanded on the requirements of Appellate Rule 26.1. They

r 482 broaden the'scope of disclosures, and the character of the parties
483 that must make disclosures. (Appellate Rule 26.1 applies'only to
484 nongovernmental corporations.) And, although there is 'no rule for
485 the district courts akin to Rule 26.1, several districts have
486 adopted their own local disclosure rules, often requiring more
487 extensive disclosure than that mandated by Rule '26.1. And of
488 course disclosures are required by a variety of other district
489 court practices.

490 There is a difficult question whether local rules should be
491 prohibited when a national rule is adopted. The Committee on Codes
492 of Conduct is inclined to the view that local rules should be
493 prohibited. But 'there are at least: two concerns that must be
494 considered. First, disqualification' decisions are a matter of
495 great sensitivity. Judges are anxious to have all the information
496 needed to'protect their own integrity and the integrity of their
497 courts. Second, some of the local variations may be valuable;
498 allowing local practices to continue' may generate information that'
499 can be useful in expanding the approach of Appellate Rule 26.1.

500 There also is a question, framed by draft Rule 7.1., whether
501 expansion'of the Appellate Rule 26.1'model'of disclosure should be
502 accomplished only through the protracted and cumbersome Enabling
503 Act process. The draft rule provides for adoption of disclosure
504 forms by 'the Judicial 'Conference if greater"disclosure seems
505 desirable.

506 Professor Coquillette reported on the deliberations of the
507 Bankruptcy 'Rules' Committee.' That committee breached several
508 conclusions. There should be a national rule for 'the 'district
509 courts modeled on Appellate Rule 26.1. The rule might well allow
510 the Judicial Conference to adopt forms requiring greater disclosure
511 if the Judicial Conference comes to believe that greater disclosure
512 is desirable. The Judicial Conference proce~ss could allow more
513 frequent and smaller adjustments than can be accomplished by
514 continually revising national court rules. The Judicial Conference
515 should have sole discretion whether"to adopt any form' at all.
516 Local rules should be permitted. But - and perhaps most important
517 - room should be left to adopt distinctive Bankruptcy Rules.
518 Bankruptcy practice often involves thousands of parties in a single

A 519 proceeding,'Land some adjustments may be required to reflect this
520 fact. Judge Roettger seconded the observation that bankruptcy
521 practice encounters unique problems that may require a unique rule.

d 522 Professor Schiltz observed that the Appellate Rules Committee
523 continues to support Appellate Rule 26.1. Over time the Appellate
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524 Rules Committee has tried to require more expansive disclosures
525 than Rule 26.1 now requires, but that has proved impossible to
526 "sell."' The Appellate Rules Committee supports local rules. It
527 seems likely that the Appellate Rules Committee will support
528 amendment of Rule 26.1 to authorizedevelopment of disclosure forms
529 bythe Judicial Conference, in terms similar to draft Rule 7.1, and
530 also will support amendment of Rule 26.1 to require supplementation
531 when there is a change in the 'circumstances reflected in the
532 initial disclosure statemen't.'

533 Marilyn Holmes' agreed, with 'the common 'observation that-
534' Appellate Rule 26.1, and the parallel draft Rule 7.1(a) (1), is a
535 narrow rule., The rule reaches only financial,,interests, and not L
536 all of, those. The Committee on Codes of Conductii-s interested only
537 in disclosure of financial information that automatically
538 disqualifies a judge. Thus it would like to discourage local
539 rules. 'The local rules do not seem' to work well. Additional
540 information would, to be sure, lead at times to disqualification.
541 But theo"Cbmmittee is 'interested in developing, conflictsscreening
542 software; a similar program will be built into the electronic case
543 filing program that' the Administrative Office is' developing.
544 'Information will 'be put into ,the system as the ,parties a-nd' firms
545 involved in any particular Ilitigation supply it; the system then
546-, will compare this information to all of'the 'information the judge
547 has 'put into the system.'

548 The draft Rule 7.1 was then introduced. The agenda materials
549' include several different model rules,-and'a variety of Committee
550 Note drafts.' Provisions from the different rules and paragraphs
551 from the different 'Notes could be mixed and combined in many
552 different 'ways. The model that seems to command 'the greatest
553 support, however, 'is the one that is put first. This model is
554 based on Appellate Rule 26.1. The core disclosure requirement is
555 the same as Rule 26.1. ,But there are several variations. The
556 first variation requires a nongovernmental corporation to file a
557 "null" report when it has no information to report. ,This provision
558 was added to the draft at the suggestion of the Codes of Conduct
559 Committee, and should prove helpful to show that the lack of any
560 disclosure information reflects a lack of information to disclose
561 rather than inadvertent failure to file. The task of court clerks
562 will be considerably eased by this provision. A duty to supplement
563 ,the initial disclosure is added. Other variations reflect
564 differencpes in the circumstances of the district courts ias compared,,
565 to the courts of appeals. Because district judges often are called
566 upon to, act- immediately on filing, or soon after, the time for
567 filing provision is mademore demanding. The number of required
568,,, copies is reduced to- two because district courts rarely act in
569 panels of three.., And a provision is added to require the clerk to
570 transmit the disclosure information to the judge assigned to the'
571 case. , L

572 The most important departure of this model from Appellate Rule
573 26.1 is Rule 7.1(a) (2). This provision requires all parties to

X,.
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s 574 file a form providing any additional information required by the
575 Judicial Conference. The prospect that additional disclosures may
576 be found desirable seems supported by the fact that most of the
577 courts of appeals have adopted local rules that expand on the
578 requirements of Rule 26.1.

579 Unlike 'some of the other models, this draft rule does not
s 580 speak to the local rules question. A number of different

581 approaches to local rules are reflected throughout the other
582 drafts. Some of-these approaches explicitly note the part-of the
583 Note to the original Appellate Rule 26.1 that recognizes that the
584 circuits may wish-to require additional disclosures by local rule.

585 Judge Niemeyer observed that the question requires sensitive
586 accommodation to 'the views of the other advisory committees, the
587 Standing Committee, and the Codes of 'Conduct Committee'. The
588 question whether to require more information than Appellate Rule
589 26.1 requires may be compromised by adopting Rule 26.1 but
590 providing a ''discretionary power to supplement by Judicial
591 Conference form if the Judicial Conference comes to believe that
592 supplementation is desirable. The means of accomplishing
593 disclosure remains essentially a matter of court administration,
594 not procedure, and action by the Judicial Conference with the
595 support of the Codes of Conduct- Committee and the Administrative

X 596 Office may prove more flexible than the Enabling'Act process. This
597 approach does not'mandate any additional disclosures, but leaves
598 the path open.

599 Judge Niemeyer further observed that the question of local
600 rules is particularly difficult. Over the years this committee has
601 tried to preserve the view that national problems deserve answer by
602 uniform national rules. Local rules are appropriate only when
603 there is a reasonable prospect that variations in local conditions
604 warrant divergent rules. Local rules are a hardy species, however,
605 and constant vigilance is required.' It is uncomfortable to adopt
606 a national rule and, at the same time, to countenance local rules
607 without any hint of different local circumstances that might
608 justify disuniformity. But at the same time, it will be 'difficult
609 to require abandonment of present local rules. Rather than bless
610 local rules in the text of the Rule, it may be best simply to
611 recognize the legitimacy of local rules in the Committee Note.

4 612 Judge Roettger suggested that the brief and noncommittal
613 recognition of local rules in a sentence appearing on page 7 of the
614' agenda materials was consistent with what the Bankruptcy Rules
615 Committee had in mind.

616 Professor Coquillette confessed to being "the archetypical
617 opponent of local rules," but.urged that a modest exception would
618 be wise in this instance. The Appellate Rules Committee recognized
619 the legitimacy of local rules when, it developed the original 1989
620 version of 'Rule 26.1. The Bankruptcy Rules Committee supports this
621 approach. Many courts, moreover, are firmly attached to their



Draft Minutes
Civil Rules Advisory Committee, April 2000

page -14-

622 rules, and likely will fight for them in the Judicial Conference.
623 This is an exceptional-situation.

624' Discussion began with the note -that the Judicial Conference
625 form provision extends beyond nongovernmental parties,. All parties l
626 and lawyers could be included. This would be a very broad FL
627 expansion beyond the reach hof Appellate Rule 26.1. -It would be
628 useful to add to the Note zsome version of the Note paragraph on -m

629 page 16 of the agenda materials that suggests that any form that is
630 adopted may not apply to all parti es, and in -any event 'may be
631 limited to information that is not relevant to some parties. It
632 will be up to the Judicial. Conference to decide what to do in that a
633 situation. But there will be a great advantage in either allowing
634 non~covered parties not to file the form or, if it is not likely to
635 be evident whether a party is covered, to file a form that simply
636 says' that none of the requested items of information is relevant to'
637 a particular party. 'This approach would greatly ease the'burden on
638 court' clerks, who'otherwise 'could not readily determine whether the
639 absence of a rform represents >the absence of relevant information or C
640 inadvertence to the filing Lobligation. There would be little
641 burden- 'on the parties if it beco'"es established routine to file a
642 "null" I+report on a party's first 'appe'arance.

643 ,The local rules issue was addressed with the suggestion that
644 it makes sense -to permit local rules. The Judicial Conference
645 form, if,, one is developed, and the Administrative Office case
646 filing software, will exert a strong pull toward uniformity. But
647 if recognition of local rules is expressed only in the Note, it
648 will be difficult to retract the comment without revising the rule.
649 The Judicial Conference may develop a form that, at 'some stage of
650 evolution, warrants preemption of- local rules. If we put
651 permission for local rules into the text of'Rule 7.1,' as some of
652 the drafts do, ~the Rule can be -amended in the' future to' defeat

LJ,653 local' rules. It also is intrinsically' desirable to address so
654 important an issue-in the text of the rule.

655 Another 'suggestion about local rules was that it will be
656 difficult to stop a judge or court from' asking for more
657 information.

658 Marilyn Holmes said that the Codes of Conduct Committee defers
659 to the rules committees on the local rules question. But she urged
660 that if the Note does speak to the question,'it-"should speak in a,
661 discouraging way. Even as sympathy was expressed for this view, it [t
662 was noted-'that'.many courts believe that their present local rules
663 are important and are working well. -It would be difficult to
664 persuade the Judicial Conference to disregard their views. One
665 approach might be to say nothing in the Note, leaving the possible
666 preemptive effect of Rule 7.1- for future decision. Since Rule 7.1
667 'is closely modeled on'Appellate Rule 26.1, however,, the Committee
668 'Note to Rule 26.1 that expressly recognizes local rules likely
669 would carry over at least until the 'Judicial Conference should act
670 to adopt a disclosure 'form.
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671 Looking to the various draft Note provisions on local rules,
672 it was thought that the language of one, noting that districts are
673 "free to adopt" local rules was too permissive. The Note should

| 674 say that Rule 7.1 does not prohibit local rules. And it should say
675 that if the Judicial Conference adopts a form, the Judicial
676 Conference can decide whether the form preempts local rules.

677' It was asked'whether there is any need toinclude the proposed
678 subdivision (c), which directs the clerk todeliver a copy of the
679 form to each judge assigned to the action or proceeding. Clerks
680 are charged with many responsibilities that do not appear on the,
681 face of the rules' why note 'this one in an express rule provision?

L 682' It was responded that in some districts the clerks do not do this.
683 Delivery to the judge should be made routine. A mechanism should

l 684 be provided to help the judge. A different response was that in a
685 different district, the clerk does this now. It also was asked
686 whether it' is sufficient' to-require delivery to each judge assigned
687 to theaction-orproceeding. A judge or' magistrate judge may be
688 asked to act, in a case assigned to another judge, often in
G89 emergency circumstances. It was agreed that the rule should direct
690 the clerk to deliver a 'copy of the disclosure to each judge "acting
691 in the action or proceeding." It was recognized that there may be

2 692 some circumstances of emergency action in which, this direction
693, cannot feasibly be honored, but, the general, direction seems, useful.
694 Professor Schiltz ventured the prediction that the Appellate Rules
695 Committleelikely will not add to their Rule 26,.1 a provision that
696 parallels this provision, for fear that it might, create negative
697 implications about the nature and extent of the clerk's duties in
698 other situations.

699 The committee voted to recommend publication of the preferred
700 form ofRule,<7.1, as modified to reflect the discussion.

7701 Rules 54, 58: Recomnendation for Publication

702 The Appellate Rules Committee has devoted intense study to the
703 problems that arise from the interplay of Civil Rules 54 and 58
704 with Appellate Rule 4(a)(7). Rule 4 governs appeal time. The
705 Supreme Court has ruled that the appeal time periods s'et by Rule 4
706 are "mandatory and jurisdictional"; an out-of-time appeal must be
707 dismissed for lack of jurisdiction. The event that signals the
708 beginning of the appeal time period is important. In 1963, to
709 assure a clear signal, Civil Rule 58 was amended to require that
710 every "judgment" be set forth on a separatedocument. Entry of the
711 separate document would avoid any ambiguity. Appellate Rule
712 4(a)(7) borrows Rule 58: "A judgment or':appeal is entered for
713 purposes of, this Rule 4(a) when it is entered in compliance with.
714 Rules 58 and 79(a) of the Federal Rules of Civil Procedure."

715 This well-intended and simple requirement has encountered
716 several obstacles. One of them arises from Civil Rule 54(a), which
717 defines a "judgment" to include "a decree and any order from which
718 an appeal lies." This definition does not stand up well.
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719 Opportunities for appeal have expanded since this part of Rule
720 54(a) was adopted'in 1938. As one example,"Rule 54(a) includes as
721 a "judgment" any interlocutory order that would be found appealable'
722 under the collateral-order doctrine. . One puzzling consequence
723 seems to be-that'Lthe time to appeala collateral-order appeal does
724 not begin to run unless the order is entered on a separate'
725 document, an awkward conclusion. A worse consequence is that Rule
726 58 also provides that 'a'judgment "is effective only when" set forth
727 on a separate document. Read literally, this cbmbinatidn of Rules
728 54 (a) and 58 would mean that, for example, anorder denying a claim
72,9 , of privilege made to resist discovery cannot'`be "effective .until m
730 it 'is entered on a separate document if a court of appeals,'would'
7321 ,conc~lude (as the Third _Circuit now routinely does) that the order
732 is a~ppei±alabl'e. ~

733 This relationship between 'Rule 54 (a) and -Rule 58,.has been the
734 source', of 'one of,'the specific concerns of the Appelllate-Rules
735 Committee. Many judges,, do not follow the separate document drill,
736 when ruling ohn,,motions of the sort that - when timely ,fmade -

737 suspend appeal time. These motions, enumerated in Appellate Rule
73'8 4(a) (49 (A),, include post-trial motions under Rules 50, 52,
739 54(d)- (2) (B),,'59,1 and 6l0. Failure to enter the order'on a, separate
740 document is- no, problem in the ,circuits that hold' that an order
741 denying one of ithese motions is notseparately appealable, that the,
742 appeal ,lmust be timely 'taken from 'the-underlyingjudgment. Some
743 circuits, however, have concluded that a separateo, document is A
744 required because the order is appealable.,

745 Another untoward consequence of the separate document.
746 requirement has caused greater concern to the Appellate Rules
747 Committee. If a clearly and truly final judgment is not entered on
748 a separate, document, appeal time does not start to, run. This
749 consequence of the rules would not be troubling if district courts
750 routinely adhered-to the' simple'and easily implemented separate
751 document requirement. ,, Routine adherence, alas,- has not been
752 achieved -despite more than a. third. of a century,, to become
753 accustomed to Rule 58. There are large numbers of judgments
754 entered years ago, in litigation long-since believed to have been
755 concluded>- that remain eligible for appeal. The Appellate Rules
756 Committee views these judgments as "time bombs" waiting to explode. i,.;

757 ' The Appellate Rules Committee initially undertook to address
758 this problem solely through Appellate Rule 4. The price for thi's
759 approach, however, arises from the way in which 'Civil Rule 58
760 interacts with other 'Civil Rules as well as with the'Appellate
761 Rules.' The times set for post-judgment motions by Civil Rules 50, 7
762' 52, 54(d) (2), 59, -and 60 begin to run from the entry of judgment. L
763 If the Appellate Rules and the Civil Rules 'set different events as
764 the entry of Judgment, the integration between post-judgment
765 motions and appeal time. is destroyed. The initial Appellate Rules L
766 proposal would have set the., entry of judgment on. one of two events:
767 compliance with Civil Rules 58 and 79(a), or 150 days, after entry
768 of the judgment on the docket under Rule 79(a) notwithstanding F
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769 failure to set the judgment forth on a separate document. This
X 770 approach would reduce the "time bomb" period for appeal purposes,

771 but would not affect the time for post-trial motions. Termination
r 772 of the opportunity to appeal would not terminate the time to make

773 a post-judgment motion, which could be cut short only by entry on
774 a separate document. Thejudgment might remain subject to revision
775 in, the district court, even though time to appeal had-passed. And
776 if the district court denied relief, that order itself -would be
777 appealable - and, under the most troubling view, might support some
778 measure of review of the original judgment as well as the denial of
779 post-judgment relief. (This troubling view could draw directly
780 from Appellate Rule 4 (a) (4), which provides that if a party timely
781 files a motion under Rules 50, 52, 54(d) (2) (B), 59, or 60V,- the time
782 to appeal runs from entry of the order disposing of the last "timely
783 motion. For want of entry of judgment, the motion perfor~ce is
784 time ly.)

785 Convinced of the need to undertake a joint approach, the Civil
i 786 and Appellate Rules Committees have proposed integrated amendments

787 to Civil Rule 58 andAppellate Rule 4(a) (7). A conforming change
788 would be made to Civil Rule 54(d) (2) (B), but the Civil Rule, 54(a)
789 defi1nition of "judgment" would remain untouched.

790 The recommendation to bypass revision of Rule 54(a) rests on
791 great uncertainty,,as to the consequences that might follow. Not

F 792 surprisingly, the wor7d "judgment" appears at many places throughout
L 793 the Civil Rules. The Rule 54(a.) definition does-,not integrate well

794 with all of them. There are compelling arguments that the
795 definition,%by encompassing any order from which an appeal lies,
796 includes too much. There are persuasive arguments that the
797 definition, expressed as "includes,, 11-, is not exclusive that
798 "judgment" at times, should be read to include an event that is not
799 a decree and is not an order from which an appeal lies. Very few
800 reported decisions, tangle with these problems, and the outcome is
801 often uncertain. Despite a parade of theoretical problems, the
802 rule does not seem to have caused any realproblems in practice.
803 The committee agreed that it is better to leave Rule 54(a)
804 untouched.,

l 805 Rule 58 is styled, and would be changed in two major ways.
806 Rule 58(a) would continue to, require that every judgment and
807 amended judgment be set forth in la separate document,- but alsoL 808 would make it clear that a separate document is not required for an
809 order disposing of a motion for judgment under Rule 50 (b), to amend
810 or make additional findings of fact under Rule 52 (b), for attorney

if 811 fees under Rule 54, for a new. trial or to alter or amend a judgment
812 under Rule 59, or for relief under Rule 60. This change would
8i3 address directly the lesser of the Appellate Rules Committee's
814 concerns.

L 815 The major change in Rule 58 is reflected in draft Rule
816 58(b) (2). This rule provides that judgment is entered for purposes
817 of Rules 50, 52, 54(d) (2) (B), 59, 60, and 62, when it is entered on

L
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818 the civil docket under Rule 79(a) and, if a separate document is
819 required, when one of two other events hasoccurred. It' is enough
820 that the judgment is set forth on a separate document. But if a
821 separate document is required but, has not been provided, judgment
822 is entered after 60 days from entry on the civil docket. Although
823 these terms do not speak directly to appeal time, draftAppellate
824-l Rule ,,4-(a)-(7)' completes, the, circle by providing that judgment is
825' entered'sfor purposes of',appellate Rule 4 when it is entered for
826, ^ purposes 4of Civil Rule 58\(b). 4 ,

827, Judge Niemeyer opened committee discussionby suggesting that
828' ! thlere .is ,8no 'lperfect, solution to the, problems created by the
829 ! inafbility of the system to accomplish routine compliance, with thee
830 separatei document requirement. The reporters for the two
831 committeels have, labobred diligently to craft ,a reasonably effective,
832 solution. The rules 'intertwine in ways that should be approached,
833 with care. The proposed solution might well be accepted` unless
834 cl'ear 'flaws can be found. ,

83,5 P,,rofessor Schiltz, summarizing the Appellate' Rules Committee' ,
83'6, approach, observed that there are indeed many complicated problems.
837 The combined present proposals-, however, seek to approach only the
838 least complicated of the problems. As matters now stand, failure U
839 to enter 'judgment on a separate document means that the time for,
840d post-judgment motions and the time for appeal never starts to run.
841 There is widespread disregard of the separate document requirement.
842 In reading some 500,separate document' cases, manylappeared in which
843 appeals'were taken 3, 4, 5, and even 6 years after final judgment
844 was entered._:'We want to make sure that these time periods do not
845 stretichion forever. The First Circuit has addressed the problem by Ad
846 ruling that after three'months the separate document requirement is
847 waived. Other courts of appeals have admired this -approach, but
848 have concluded tthat it is not 'an available interpretation of the B
849 rules. TheAppellate, Rules Committee cannot 1address they problems
850 alone, Unlesspit is prepared to ~decouple the time for appeal from
851 the'time for'post-judgment motions.

852 The question whether a separate document is required for an
853 order that denies a post-judgment motion has generated nightmarish
854 complexities. Some circuits hold that such an order is appealable U
855 but in terms that frequently involve contradictions within a single
856 circuit. To make it worse, some circuits have read a separate
857 document requirement into Appellate Rule 4, independent of the
858 Civil Rule 58,requirement that i's limited by the Civil Rule 54(a)
859 definition of a judgment. But these circuits'cannot 'agree on when
860 the imputed Appellate Rule 4 separate document requirement applies.

861 'If proposed Civil Rule 58 is 'adopted, the Appellate Rules L
862 Committee can-put' aside its "plan'to'adopt its own bypass of the
863 separate document requirement.

864 The first question in the ensuing discussion asked whether
865 there is an inconsistency between draft Rule 58 (a) and 58(b)'. Rule

LI
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L 866 58(a) says a judgment must be set forth on a separate document.L 867 Rule 58(b) seems to say that this requirement is excused for some
868 purposes. The response was that the requirement is not actually
869 excused. Draft Rule 58(d) provides that any party may ask that the
870 judgment be set forth on a .separate document, and Rule 58(a)
871 establishes the court's duty to do so. All that happens is that an
872 efficient central means is used to avoid writing repetitively into
873 Rules ^50, 52, 54(d) (2) (B), 59, and 60bthe provision that, motion

L' 874 time starts to run when the judgment is set forth 'on, a separate
875 documient' and entered ton the civil, docket,, or,'60 days after'it is
876 entered on the civil docket.

877 An example was' offered of the benefits that may flow from this
878 new approach. Many actions are dismissed under the Prison

A'~ 879 Litigation Reform Act, often without even serving the defendant.
L 880 The separate document requirement is not always observed. Under

881 the present rules, appeal-,time does not start to run, a defendant
882 who does not evenknow the suit has been filed 'and dismissed
883 remains subject to the prospect of an appeal several,,years-in the
884 future. Under the proposal,'' appeal time will start to run 60 days
885 after the order of dismissal' is entered on the civil docket.

G 886 It was, asked,*,how widespread is this reported disreg~ard'of the
887 separate document requirement. Answers were ,offered that the
888 requirement is observed in the vast majority of cases, and"all the
889 time in certain circumstances." Professor Schiltz thought that the
890 cases he 'has read, suggest that most of the problems will be
891 addressed by the draft Rule 58(a) exemption of orders that dispose
892 of the enumeratedpost-jtu,,dgmentmotions. One judge agreedthat a
893 separate document is never usedfor an'-order denying a new trial.,

894 The question was raised whether it would be better to abandon
895 the separate document requirement. Or,' perhaps, the requirement
896 could be limited to 'cases in which' a party asks for one. The
897 virtue oft the separate document requirement is partly the clear

¢ 898 signal for motion and appeal time limits, and partly as reassurance
899 that the court indeed believes that it has entered a final and
900 appealable order. This virtue could be achieved for the benefit of
901 any 'party who cares for clarity and understands the 'rule by
902 requiring a separate document only when requested. It was
903 suggested that if the Rule 58 proposal is'published for comment,
904 the transmittal letter should solicit comment onthe alternative of
905 abandoning or limiting the separate document requirement.,

906 Discussion turned to questions of style. The' draft in the
907 agenda materials converted the present Rule 58 requirement that a
908 judgment be "set forth" on a separate document to a requirement
909 that it be "entered" on aseparate document. It was readily agreed
910 that' this effort -'at streamlining was ill-advised. Entry and

Lev 911 setting forth are distinctive requirements and events. The "set
912 forth" locution will be restored.

913 A motion was -made to, recommend to the Standing Committee
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914 publication of the Reporter's version of the Style Subcommittee's
915 version of Rule 58, on.terms that-ask for comment on whether the
916 separate document requirement shouldbe retained. It was noted
917 that although publication itself would call attention to the buried
918 time bombs and perhaps stir somembelated appeals, theAppellate C
919 Rules Committee has concluded that the risk must and will be run.
920 It also -,,was noted ;that the Supreme Court. order .transmitting
921 proposed ,,,,rulesi,,amendments, -to Congress ordinarily addresses the
922, question ofapplication topending ,cases, and that this process in
923 turn is limited, by, the provisipn, in 28 U.,S.C. § ,2074_(a-) that the
924 pre-amendment rule applies when, ,',in the opinion of the court in, t
925 which * * * proceedings are pending," application of the new rule
926 "would not "be feasible or would work, inj'ustice."" After these
927 observations the motion was adopted.

928 iTwo minor-changes were proposed in :Rule 54(d)(2) (B). The L
929 firsti would parallel the Rule '58(a) proposal by eliminating the
930 requirement that an, order on attorney fees be entered on a separate
931 document., The second, would conform ,Rulel 54(d) (2) (B) procedure to
932 recent.changes madel Lin Rules 50, 52, and .59 ,that establish a
933 uniform requirement that a post-judgment motion be-"filed" no later
934 than 10 days after entry of judgment. These two changes can be
935 effected by simply striking a few words from the present rule. The L
936 Style Subcommitttee has proposed a i"complete style 'revision of Rule
937 54(d) (2)(B3) since the rule will be published for comment. It was
938 observed that the modified 'Style Subcommittee version presented to
939 the committee'was a vast' style imnprovement 'on' the present rule.
940 But concern was expressed that considerable timermust be invested
941 to ensure that unintended consequences do not' flow from a style
942 revision. In addition, there is a' risk that problems might arise
943 from the obvious differences. in style and structure between this
944 part of; Rule 54 and other parts. A motion to recommend the
945 restyled version for publication failed. The motion to recommend
946 publication of the. simpler, revision of Rule, 54 (d) (2) (B) was
947 adopted.

948 A brief discussion ensued about the general difficulty of
949 integrating new styleconventions with the ongoing process of rule
950 amendment. Real advantages can be achieved by piecemeal style
951 revision. Piecemeal revision, however, runs the risk of
952 multiplying still further the many stylistic variations that have
953 emerged -in rules that- have been revised on thy advice of many
954 different committees-. With'rules that touch fundamental aspects of
955 the civil adversary system, moreover, attempts ,to restyle
956 provisions that are not slated for,-changes of meaning may prove
957 dangerous. The recent project to amend the discovery rules and the
958 ongoing project to consider class-action rules', for, examples, have
959 deliberately put aside any effort to make.stylistic changes. These
960 topics, have widespread impact and generate intense feelings. It
961 was urged that the Standing Committee not adopt, any requirement 7
962 that a general style revision be made of any rule, or even rule
963 subdivision, whenever any amendment is offered. ,l

rL
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C 964 Rule 81 (a) (2) Recommendation for Publication

965 Rule 81(a) (2) now includes provisions governing the time to
966 make a return to a petition for habeas corpus. These provisions
967 are inconsistent with statutory provisions, and also are
968 inconsistent with provisions in the separate habeas corpus rules
969 that are still more inconsistent with the statutory provisions.J 970 The Criminal Rules Committee will propose some changes in the rules
971 that govern habeas corpus proceedings and those that govern § 2255
972 motions to vacate sentence-. The Criminal Rules Committee has
973 recommended that all reference to these matters should be stricken

L 974 from Rule 81(a) (2). The committee agreed, voting to recommend
975 publication of the draft Rule 81(a) (2) - revision in the agenda
976 materials- at the same time as the parallel Criminal Rules Committee
977 proposal is published.'_

978 Report: FRAC

979 The Standing Committee Subcommittee on Rules of Attorney
Y 980 Conduct continues to gather information and to deliberate, without

981 any need to move immediately toward conclusion of the project.
E 982 Judge Scirica and Judge Niemeyer opened the report, noting that the

983 Standing Committee has pursued this topic over a period of several
984 years. The initial draft set of ten Federal Rules of Attorney

~ 985 Conduct remains "in the wings." Variations of a simpler dynamic
986 conformity model are being considered.

987 Professor Coquillette reminded the committee that the attorney
~ 988 rules topic began not in the Standing Committee but in Congress.

989 In 1986 and 1987 Congress studied the questions raised by local
- 990 rules, leading both to amendments of the Enabling Act and to

991 creation of the Local Rules Project. So many local rules dealing
992 with professional responsibility were found by the Local Rules

L 993 Project that the topic was put aside while other local rules issues
994 were pursued. But several years ago the question was taken up.

Cl 995 The process has included several meetings to seek the advice ofL 996 lawyers, judges, and academics who have special knowledge of
997 professional responsibility issues. The attorney conduct issues
998 are very sensitive. The local rules take many and inconsistent
999 approaches. The inconsistencies have caused problems, particularly
1000 for the Department of Justice. The regimes adopted by local rules
1001 often are inconsistent with state rules - in Delaware, for example,V 1002 the district court adopts the Model Rules, while the state adheres
1003 to the Model Code.

1004 Professional responsibility issues cut across all committees.
1005 The joint subcommittee met in February to host a group of experts.

en 1006 The discussion focused on issues raised by a set of drafts of a
1007 Federal Rule of Attorney Conduct 1. Five versions were presented,

g 1008 moving in progression from a detailed model that expresslyL 1009 addresses several issues to a very simple model that simply
1010 incorporates local state rules. There will be another subcommittee

r 1011 meeting in August or early fall. The deliberate pace has been
L
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1012 adopted deliberately, to work toward a strong and generally
1013 acceptable solution. V
1014 As work continues, there may be a FRAC 2 to regulate areas in
1015 which the Department, of Justice has encountered difficulties with,
1016 state rules of,,professional responsibility. Particular problems
1017 have emerged with respect to contact with' represented persons and
1018 calling , lawyers-1 "Las grand-jury ,witnesses., The American Bar,
1019, Association, the Conference of, Chief .Justices, ,,and the Department
1020 are discussing possible solutions,aiming toward revison of, Model,
1021 Rule,4.2. Congress is interested ,in,these questions. 28 U.S.C. 1§
1022 53QB ,was an-, effort to address state regulation -of federabl. l

1023 government attorneys,' but it, ,,is, unfortunately, drafted. By
1024 commanding compliance with both state,,rules and local federai court
1025 rules, the statute at times requires theaJimpossible task of
1026 complying with inconsistent rules. Pending bills would either
1027 repeal § 530B or refer these problems to the Judicial Conference
1028 for recommendations.

1029 There also may be a FRAC 3 to deal. with bankruptcy issues.
1030 Bankruptcy is distinctive -because the bankruptcy statutes address'
1031' some matters of professional responsibility, there' are unique
1032 conflicts-of-interest problems- that arise from ,the, multiparty
1033 nature of bankruptcy'proceedings, and there is- a national bar. The
1034 Bankruptcy Rules Committee is considering these matters, butis not
1035 aiming at immediate action.

1036 The Standing Committee continues to study the alternatives,
1037 honoring .its. obligation to promote consistency of rules and r
1038 otherwise serve the interests'.of justice. In ,the end, the decision
1039 may be that there is no need for new rules.

1040 The ABA hasset an October target, to distribute a preliminary
1041 draft of "Ethics 2000" proposals. It may be that the target will
1042 not be hit,. There is no point in attempting to move out-ahead of
1043 these proposals in considering such specific issues as Model Rule
1044 4.2. Discussion of these specific issues includes not only the ABA
1045 committees but'also' the'Department of Justice and the Conference of
1046 Chief Justices. The ABA recognizes that simple adoption of a Model
1047 Rule does not accomplish adoption by any state. The Model Rules
1048 have not been unanimously adopted; the states that have not adopted ,
1049 them include such large states as New York and California.

1050 And it has not been decided whether any federal rules
1051 addressing professional responsibility should be incorporated into
1052 the existing sets of rules of procedure or whether an independent
1053 set of Federal Rules of Attorney Conduct should be adopted.

1054 Report: Discovery Subcomimnittee

1055 Judge zNiemeyer introduced, the report of the Discovery
1056 Subcommittee by notingthat.although the Subcommittee has guided L
1057 deliberations. on the discovery amendments that now rest in the
1058 Supreme, Court, it has important issues left to consider. The

,

Li
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1059 question of privilege waiver in document production is an important
1060 one that attorneys still worry about, but it is also complex.
1061 Computer-based information presents another great set of problems.
1062 Enormous bodies of information are now kept in computer-based
1063 systems. Discovery problems are beginning to emerge. The
1064 subcommittee met on March 27 with groups of experts to learn more
1065 about the problems, and to begin to consider the question whether
1066 rules changes are appropriate.

1067 Judge Levi began the report by stating that the subcommittee
1068 is in an information-gathering mode. He and Professor Marcus
1069 attended the January leadership meeting of the ABA Litigation

v 1070 Section and listened to a discussion about the opportunity to do
1071 something by rules changes to address discovery of computer-based

+ 1072 information. Lawyers who typically seek information are worried
1073 about spoliation. Lawyers who typically provide information are
1074 worried about the costs and burdens of responding.

r 1075 The March meeting presented three panels. The first panel,U 1076 comprised primarily of lawyers, provided information about the
1077 problems that have been encountered in practice. The second panel,r 1078 comprised primarily of judges but with a few lawyers, addressed
1079 possible solutions, including the possibility of rules changes.
1080 The third panel, comprised entirely of forensic computer experts,
1081 provided information about technological problems and prospects,
1082 costs, and the like.

1083 One persisting problem arises from information that the
1084 creator has attempted to delete from the computer. Vast amounts of
1085 intentionally "deleted" material remain subject to retrieval.
1086 Heroic measures are required to completely and assuredly delete
1087 information beyond the prospect of retrieval. Like an ancient
1088 palimpsest, the investigator need only chisel away the overlying
1089 material to reach the original underlying information.

- 1090 There is some interest in developing safe-harbor guides to
1091 information preservation. Uniformly accepted retention protocolsL 1092 would be welcomed by many.

r 1093 Privilege problems remain very much under study. One
1094 particular source of privilege problems arises from the fact that
1095 the systems that "back up" computer information to protect against
1096 system failures typically back up all information in the order
1097 received, without any differentiation or ordering. Searches
1098 through - back-up tapes for relevant information must
1099 indiscriminately review everything.

1100 Battles continue to be waged over the form in which computer-
1101 based information is produced. The party that has the information
1102 may prefer to produce it in hard-copy form, while the requesting
1103 party may prefer to receive it in electronic form for easier

- 1104 searching. The party who has the information may, on the other
1105 hand, prefer to produce it in its current electronic form, shifting

r 1106 to the requesting party the burden of search; the requesting party
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1107 may have a contrary preference that the producing party do the
1108 search.

1109 Cost-bearing has come back to the discussion. Texas Rule
1110. 196.4 includes cost-shifting as'part of its regulation of computer-
1111 based' information discovery. It has been 'suggested 'that the
1112 abandoned effort to make explicit 'provision for' cost-bearing as
1113 part of the balance between discovery costs'and discovery benefits
1114 might be revived for computer-based information.

1115 It has been suggested that the -Rule 34 definition of
1116 "docuiment" may deserve further consideration. More explicit
1117 wording might sakeiit easier for 1awyers, t&,6convince clients'of the
1118 extent of the obligation to'provide computer-based information in
1119 discovery.

1120 Additions to Rules 16(c), 26 (a)', and 26(f) have been suggested
1121 to focus the parties and courts-on the need to prepare" for, and to
1122 manage, computer-based discovery.L.

1123 With all of this, many'remain uncertain whether any rules Li
1124 amendments would'be he'lpful. The subcommittee thinks that a second
1125 conference' would be helpful, again on a reasonably modest scale.
1126 The Fede&ral-Judicial Center is willing to help. One possible study
1127 would be to iundertake an in-depth analysis of ten cases that have
1128' involved high levels of computer-based discovery. It also may be
1129 possible to develop a survey of magistrate judges through the
1130 computer system that links them together.

1131 A subcommittee member observed that the March 27 meeting was m

1132 very informative. Thel' judge participants made it clear that early L
1133 intervention case management is very important. '

1134 Another observationqwas that often the discovery fight is over
1135 the nature of the search.e ,It might help to provide in the rules
1136 that the notice of discovery can define the search method, subject
1137 to objection. Various methods of search are' followed in practice.
1138 In some circumstances, 'the requesting party is allowed direct
1139 access to an adversary's computer system. In other circumstances,
1140 a party with computer-based information may regard the very set-up
1141 of its computer system as highly sensitive and confidential
1142 information. The magistrate judges at the conference were not
1143 inclined to adopt a special rule for computer-based discovery.

1144 Professor Marcusl began his summary 'of the conference by
1145 observing that we have come a long way without'getting'closer to
1146 the finish line. There was agreement on some points.

1147 Issues surrounding discovery of computer-based information do
1148 matter, and will continue to matter. People make such
1149' pronouncements as that 'r35% of business information' is neveIr
1150 rendered in hard-copy form. No one has a "Isilver'bullet."" But
1151 there is a view that the internet will force greater uniformity in
1152 the means of generating and preserving computer-based information.

LI^J
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L 1153 There is disagreement whether we need rules changes at all,
L 1154 and on what rules changes might be desirable if any are to be made.

1155 This is a moving target. Rules changes are costly. If the
1156 proposed amendments now in the Supreme Court take effect, many
1157 districts will have to adjust to deletion of the right to opt out

L 1158 of the national rules. Immediate adoption -of still further
1159 discovery rules changes might prove burdensome for them.

1160 Why is computer-based information different?

1161 Liscovery could be made easier by computers. Electronic
1162 searching can be both' more thorough and much faster than a

L 1163 document-by-document paper review. A "'word search" may be
1164 sufficient for many inquiries.

1165 But one limit arises from information preserved in forms that
1166 can be'searched only with obsolete' software or hardware.

1167 The problems presentedby back-up tapes probably are unique.
1168 They are created in a form that makes search difficult. They may

is 1169 or-may not be preserved over long periods of time.

1170 Computers create "'embedded" data that the user frequently does
1171 not know about. There is back up information, cache files, and the
1172 like a;s well as encoded information about time of creation, changes
1173 over time, recipients of e-mail, -and so on.

1174 A lot of information can be found after a long time; including
1175 embedded information, supposedly., deleted information, preserved
1176 back-up tapes, and so on.

LA 1177 Preservation is a problem. Simply turning on a computer can'
1178 destroy information, and the destruction is in a random and
1179 unpredictable sequence. But ,not turning' on the computer 'can be

L 1180 crippling. Even something as seemingly simple as turning off an
1181 automatic deletion program' can' immobilize a system after a
1182 relatively brief ,interval..

1183 On-site- inspection may be very important. Querying the system
1184 of another'partyl, or of a nonparty, may bep the most effective means
1185 bof finding information.,

1186 The existence of experts in the field of computer-based
1187 discovery is itself a symptom of the- differences between

r- 1188 traditional forms of information- and computer-based forms.,

1189 All of this leaves the, questions of what to do. Work at
1190 educating judges and lawyers on the problems and prospects ofL 1191 computer-based discovery? Urge creation of a manual, similar to
1192 the Manual for Complex Litigation? Make' changes in the discovery
1193 rules?

1194 Current suggestions begin with those that are relatively
L 1195 modest. Rule 16(c) could be amended to make computer-based

1196 discovery a specific topic for the pretrial conference; Rule 26(f)
1197 could be amended to make it a subject of the parties' meeting to
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1198 plan discovery. Initial disclosure requirements could be expanded
1199 to include information about a party's computer-based information
1200 system. ,4Rule 30(b) (6) could focus on discovery addressed to the
1201 people within _an organization .that know how computer-based
1202 information is maintained and retrieved. Rule 34 could require
1203 production of information in computer-readable form; requests could
1204 be put in computer-readable form to expedite the- exchange. More
1205 modern terminology could be adopted into the rules. And Rule
1206 26(a) (3) could' be' expanded to require' advance disclosure of
1207 computer-generated trial evidence; Maryland is working on these
1208 issues- now.,

1209 Broader issues may b1e considered as well. (1) Presumptive
1210 limits might be established for discovery of back-up tapes, perhaps
1211 providing-that there is no need to search except on court order, or
1212 perhaps prpyidingpresumptivetime limits for the backward search. L
1213 (2) Something might be addressed to information preservation,
1214 although 'the rules do not now address preservation issues. One
1215 focus Nfor a-preservation rule might be coupled 'to the Rule 26 (d)'
1216 discovery fmoratorium, requiring that information be 'preserved,
1217 through the ~mor~atorium period; immediate creation of mirror copies
1218 might be required, although it 'will''. be difficult to define the
1219 portions of ,widely dispersed, computer systems that must be ' J
1220 preserved in this fashion. (3) The problem of "deleted!
1221 information might be addressed, perhaps in Rule 26 (b)(2). The'
1222 purpose would be to limit the circumstances'-in which a responding
1223 party is required to incur great expense' to recover deleted
1224 information. One challenge would be to define deletionof material
1225 that may have come into many computers and have been deleted from
1226 fewer than all. (4) rCost-bearing provisions may be more
1227 'appropriate with respect to computer-based information than in more
1228 general terms. (5) Perhaps there is room to inject cou'rts into the
1229 taskof 'regulating "on-site" inspection and query processes. Some
1230 protocol or predicateI might be created. '(6) 'Privilege waiver by
1231 inadvertent production remains a challenging problem!'- The long-
1232 pending provision. for,, a ",'quick, look" that, does not qualify as U
1233 production and does, not, fsupport waiver may not work for computer,-
1234 based information: the quick look is the only look-. There may be
1235 vast amounts of information that cannot be comfortably screened in
1236 any 'other way. An alternative has been suggested, allowing , a
1237 defined period of time after't~production to assert privilege and
1238 retrieve the assertedly privileged information. 'But tie amounts of
1239 material involved may mean that this approach simply shifts the i
1240 time frame without reducing the burdens. (7) Some claims have been
1241 made that computer-based information cannot be produced because
1242 access is pos~sible, only through use of copyrighted software. These
1243 claims may well be bogus. But' it may'be difficult too attempt to
1244 define the substantive reach of fair use or similar copyright
1245 concepts, or to control the interpretation of copyright licenses,
1246 by court rule. (8) It might be possible to define the extent of a
1247 reasonable searchby adopting a-preference for key-word, boolian,.
1248 or other search methods. (9) So-called "legacy" data may present
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1249 special problems of- burden, involving the need for archival
_ 1250 searches for obsolete equipment and software to retrieve

1251 information preserved independently of the means of access. But it
F 1252 is difficult to know what a rule provision might do.

1253 All of this reduces to the general proposition that if
1254 possible, it would be desirable to reduce unnecessary burdens onL 1255 parties who face requests to discover computer-based'information,
1256 and also to reduce the unnecessary hurdles that may confront those
1257 who make the requests. But we are far from reaching that goal.
1258 Advice will be welcomed.

1259 General discussion began with Rule 34(b), which provides that
1260 a party who- produces documents shall produce them in orderly form.r 1261 The '"shuffled t'response" used to occur regularly, but is supposed to
1262 be prohibited ±ow.: Perhaps an equivalent provision can be adopted
1263 for discovery of computer-based information. -But back-up tapes
1264 will present a problem; there is little apparent reason in the
1265 business purposes they serve to adopt a more orderly system of

v 1266 preservation.

< 1267 It also was noted that a "freeze" order to preserve computer
1268 information against accidental or deliberate destruction can be
1269 disruptive. The disruption grows as information is dispersed more
1270 broadly throughout numerous desk- and lap-top computers. There
1271 seems to be a transition from centralized record-keeping of the
1272 sort that characterized the "main-frame" computer era. Migration
1273 to personal computers has led to dispersed and unorganized records.

1274 Stories are growing that plaintiffs with -modest assets are
1275 deterred from bringing litigation on strong claims by the costs of
1276 computer discovery. A plaintiff who has even a small number of
1277 personal- -computers in a business office 'may find that a thorough
1278 search in response to- routine discovery requests can be
1279 prohibitively expensive. If we start fiddling with the rules we
1280 may expand the actual hours required for discovery,- present levels
1281 are quite modest in most litigation, as' revealed by the FJC, study.

1282 The March 27 meeting and other sources of information make it
t 1283 clear that there is -intensive work -with consultants to effect

1284 computer-based discovery, -both in making, discovery requests and in
1285 responding. Discovery may be made easier if the experts are

* 1286 brought together early in the process. But all of this is very
1287 expensive. And it may seem frightening that the parties and
1288 lawyers cannot manage discovery without the help of nonlawyer
1289 experts.

1290 It has been suggested that the cost of retaining computer
1291 experts may decline as the market responds to expand the number of
1292 experts. But such reductions may not occur. There are a growing
1293 number of actions between parties who both have much computer-based
1294 information and who are seeking extensive discovery of each others
1295 This seems a new phenomenon.
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1296 It will be important, if it is possible, to differentiate by
1297 rule between the basic information that is really ^ needed for
1298 litigation and the costly and marginal information. Cost-bearing,
1299 may be an appropriate approach: it puts the burden of deciding how
1300 much a computer search is worth on the party who 'wants the
1301 information.

1302 F Another observation was that the ,ranks of computer, experts may.
1303 expand to include experts based in,,, the big accounting-,consulting
1304 firms, and ,that, this could in turn exert pressure toward the
1305 multidisciplinary practice firms that,, are the subject, of current _ .,
1306 debate.

1307 iBoth business practices and litigation practices. seem, to be,
1308 evolvin~g aat, a revolutionary rate. One development that ,could bring,
1309 important relief is quite outsidethe civil rules. There-is said,
1310 to, be real -pressure toward greater uniformity of document creation,
1311 and toward commonly accepted standards for document preservation.
1312 If brought to fruition,, these development's could be quite helpful.

1313 With all of these possibilities, it remains important to ask
1314 whether we ,need new, discovery rules. It was suggested that the
1315 present rules provide adequate tools. What judges need for
1316 effective managementjis not so much new rules as real knowledge of
1317 theL technology.^ These problems should be addressed jn the opening
1318 stages of case management. , It may be enough to Ieducate judges, and
1319 perhaps, amend Rules,1 6,(c),and 26(f) to encourage ,early attention to EJ
1320 these issues-.

1321 It was urged that it takes so long to, make a rule that the
1322 subcommittee should ,,continue to work vigorously. RuleK34 might be
1323 revised; "data compilations from which information can be obtained"
1324 has -a 1970-like ring,-and is nolonger adequate. Perhaps Rule 34
1325 should be amended'toq establish a presumption that computer-based
1326 records are -to be produced in computer-based ,form. E

1327 Another, suggestion was that the ease of instantaneous,
1328 'dispersed access to computer-based information has'implications for
1329 discovery in mass litigation. _,Document depositories may be
1330 outmoded; more efficient means may be available to ensure easy
1331 access to the information that makes, multiple actions easy.,I

1332 'The need for continued work was expressed from a different
1333 perspective.' "Games a'rte'being played." Discovery, burdens are
1334 "being imposed deliberately - first a 'demand is made f6r hard-copy
1335 information, then a'demand is made for the same' information in
1336 computer format. This is happening in litigation that pits
1337 business firm against business firm. In consumer litigation, L
1338 wafted, on the wings -of notice pleading, discovery is changing
1339 rapidly. The costs can be staggering. In all sorts of litigation,
1340 nationwide- and worldwide firms, in which everyone has a computer,'
1341 present enormous difficulties in knowing where to go, who to talk
1342 to, how to retrieve and download the relevant information.

V1'



Cm, Draft-Minutes
L Civil Rules Advisory Committee, April 2000

r page -29-

L
V 1343 The theme of dispersed information continued in the

1344 observation that there is no way to view every computer in a
1345 party's organization. Going through a complete information system
1346 may'be clearly out of any proportion to the reasonable pursuit of
1347 good-faith litigation. There is bad-faith litigation behavior that
1348- makes matters even worse.

LY 1349 A problem unique- to computers is that a lot of private and
L 1350 often intensely personal information seems to reside in business

1351 computers.; Few businesses, if any, have found any effective means
1352 to control the mingled business and personal use of office

7 1353 computers. The corresponding discOvery problems are as difficult
1354 to manage as the habits of computer users.

Le 1355 It was noted that in criminal, prosecutions, it is becoming
1356 common to seize computers topreserve evidence. Defendants then
1357 commonly assert that the computers must,,be returned because that is
1358 the only source of records needed to carry on daily life and
1359 business. Making mirror-image copies of all the information in the

L 1360 computer may provide'an -alternative to seizure, but the alternative
136i itself is fraught with questions.

1362 The discussion concluded with the agreement that the
1363 subcommittee should arrange a second conference, to be organized as
1364 a special meeting of the advisory committee, early next fall.

t 1365 Professor Marcus will prepare some draft rules for consideration.
L 1366 This work does not reflect a prejudgment that rules amendments are

1367 desirable, but only that the questions are important and should be
r1 1368 pursued. 2"Little" changes will be in the mix. And the committeeL 1369 must be prepared to hear that it may prove difficult to draft even

1370 roughly satisfactory models. The fear of unintended consequences
1371 in an 'area of continual rapid evolutionmust'haunt us continually.

L 1372 Subcomrnittee Report: Rule 23

1373 Judge Niemeyer introduced the Rule-231subject by noting that
1374 there have been '"several generations of Rule 23 proposals." The
1375 only amendment accomplished by the process so far has been adoption
1376 of Rule 23 (f). This provision for permissive interlocutory appeals
1377 from orders granting or denying class certification bids fair to

L 1378 assist in the development of more orderly Rule'23 jurisprudence.

1379 The work on Rule 23 has generated much information and has
flW 1380 stirred, or revealed, much controversy. There was nothing simple
LS 1381 about the reactions to early, proposals. We still need to ask

1382 whether there arechanges that would improve the practice and the
1383 rule. Are there problems that we can address effectively? The

L 1384 committee 'should provide' such 'guidance as caim,' be'. to the
1385 subcommittee.,

1386 Judge Rosenthal reported' for the subcommittee. The
1387 subcommittee has focused its task less on gathering new information
1388 than on sorting through the incredible mass of information that has
1389 been gleaned through seven years of work, published proposals and

L '.
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1390 reactions to them, .conferences, and related efforts. Rule 23 (f)
1391 will. generate new data on proper certificationpractices.

1392 The proposal to soften the Rule .23 (c) (1). requirement that
1393 class certification be decided as-soon as practicable byrequiring
1394 that certification be decided only "whenpracticable" was advanced
1395 because it seemed to make the rule fit actual practice. The
1396 proposal wasvresisted, however, because it.,.was feared that it would
1397 open th6 way to some considerationtof themeritsQof _..the underlying
1398 claims. Stifll,,.lthe one-time proposalto allow someiexamination of
1399 the merits before certification has not ,been full', resolved.

1400 Consideration was given to adding new factors toethe calculus
1401 of predominance and superiority in Rule 23(b) (3). Some of these
1402 factors would have tended to discourage certification. A maturity
1403- factor would have pointed toward, ,,-cautlion in -.masstort, class,
1404 actions..,A "jIust-ain't worth it" factor, (F),. was found not ready
1405 for advancement.

1406 Another proposal would have confirmed the power to certify for

1407 settlement a class that could not be certified for trial. "Work on
1408 this proposal was postponed to await the decision in' the Amchem
1409 .,case, and then further postponed to considerlthe impact of the
1410 Amchem decision in the .lower courts. The Amchem and: Ortizg
1411 decisions have put important limits on- certification for
1412 settlement. F

1413 Through all of. this, nothing has become. easier or simpler.
1414 The RAND class-action study has,_been completed, and will be
1415 helpful. But sorting through all of the RAND information will
1416- itself require substantial study. Much, additional information is
1417 found, in the 'committee's own four-volume set of 'working papers, the
1418 FJC study done for the committee, and the Report and papers of the
1419 Mass Torts Working Group., ., ta

1420 .There also appears to be an ongoing shift of class-action
1421' litigation from federal courts to state courts. There seems to be
1422 a concomitant proliferation of overlapping and competing class
1423 actions.,

1424 The volume of dollars flowing through2 '--class actions has F
1425 continued to grow_ Asbestos has ceded to breast implants as a
1426 focus, of high-volume litigation, and tobacco litigation looms.
1427 increasingly large. The amounts at stake can be huge. ?
1428 There are fundamental choices to'be made in considering every
1429 stage of class actions. Many of the abuses and problems do not
1430 yield ,readily to rulemaking. Amchem, for example, teaches that-
1431 settlement classes-cannot safely deal with many kinds, of future [)
1432 claims, particularly the "future futures" who are not even aware of
1433 past exposure to the products, or conditions that may cause future
1434 injury. .

1435 Congress is'studying the problems of overlapping and competing
1436 classes. There may not be much that can be done about these C
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l 1437 problems in the Enabling Act process.

L 1438 Other of the real or perceived abuses may yield to more
1439 determined use of existing rules.

L 1440 Earlier committee efforts' were incredibly 'ambitious,
1441 addressing head-on some of the- most 'important questions, about
1442 class-action practice. But the rulemaking process itself will make
1443 it difficult to implement whatever answer may be found to some of
1444 these questions.' 'The 'ubcommittee has concluded that it is better
1445 to focus future efforts on the process of class actions. The final

r 1446 section of the RANDreport says something familiar: Rules can help
L 1447 by identifying when judicial, intervention is most,'needed, and by

1448 facilitating intervention when"',it i's needed. Rule 23 does not say
e 1449 much about this.' Cas'e law 'helps to fill in theg'gaps, but not as

1450 effectively as a more explicit rule might do. ' We 'can set out
1451 criteria for addressing the process,.

r 1452 ' The first issue thee subcommittee offers, for discussion is the
1453 certification of settlement clas ses that would not be certified for
1454 trial. Rule 23 was read by the Court in'the Amchem case to permit
1455 certification for settlement rather than trial only when
1456 "lmanageability" lis the sole obstacle, to certification for trial.
1457 Because the decision rests on "interpretation of the present rule,,"
1458 amendment is possible to adopt a different approach. Models are
1459 provided with the subcommittete report' that would allow
1460 certification beyond the limits of the Amchem decision. One model
1461 is a new Rule 23(b) (4); the other works through 'amendment of Ruler 1462 23 (b) (3). There are strong 'arguments both for and against pursuing

L 1463 this possibility.-

1464 On the side of principle, the Amchem decision reminds us ofF 1465 the tension between individual and representative litigation. If
L 1466 the bonds that tie class members together are not strong enough for

1467 trial, can we say in a meaningful sense that there isa class at
1468 all?

1469 If settlement-classes are made, more, easily available, one
1470 consequence will be an increased number of opt-out classes. The
1471 financial risk to class lawyers is reduced when settlement is

4l 1472 available. Do we want to encourage the continued growth of class
1473 actions in this way? And a permissive rule will in turn be
1474 expanded as courts,,in the pursuit of convenience or other goals,L : 1475 find waysto approve settlements that lie outside the intended
1476 reach of any- new rule. The limits carefully written into a new
1477 rule will, at times,` be ignored.-

L 1478 Failure to expand the uses of-Rule 23, on the other hand, may
1479 lead to still moreiclass actions in state courts. The state courts
1480 may, with some delay, come tonemulate the more stringent attitudes
1481 of the federal courts, but this cannot be predicted with
1482 confidence.

1483 So we could decide to do nothing, to continue to rely on the

L

Li
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1484 Amchem decision to supply the rule that guides us. Case law will
1485 clarify what weight can be given to settlement. or the prospect of
1486 settlement. Rather than criteria, we could focus on the process,
1487 on such matters as attorney appointment' and attorney fees. This,
1488 at any rate,, is the first question: should, we encourage r
1489 certification for, settlement-,of a class that could not ,be certified
1490 for trial?

1491 Regulation of the settlement process, itself presents another
1492 set. of questions. The draft Rule'23'(e) in the agenda 'materials
1493 addresses spuch issues as ,'support' or, ,and containmentsof, those who
1494 'make objfectipons'to- a propose~d class settlement. It Also enumerates
1495 an extensive list of factors drawn from case law to articulate the
1496 matters to'be considered on reviewing'a'proposed class' settlement.
1497 There are many. different issues to consider. ''

1498 A very rough draft addresses apppointument. of class,-,action
1499 counsel in a way that is designed to enlist the court in enhancing
1500 the prospect of effective cla'ssrepresen ation and to emphasize the
1501 fiduciary obligat'ions of class 'counsel.

1502 Another proposal, that :needs further development ,in the
1503 subcommittee would regulatelthe acts that counsel can undertake on F
1504 behalf of',a class before it is certified.

1505 Attorney fee. issues also are beAing c6nsider6d. The executive
1506 summary of the RAN report .suggests th4at, fees are the most
1507 important source and symptom of abuse..And this may be the most
1508 easily add essed problem. Muchigoodl, can be6done if courts are able
1509 and willing to understand proposed settlemInts and fee awards. And
1510 a new rule can help equip courts to discharge this responsibility.
1511 One frequent suggestion, for example, is that fee awards should be
1512 based on the amount actually distributed to -class members, not on,
1513 the amount theoretically available if all class members choose to,
1514 participate in the distribution.-

1515 There is a continuing need to examine the evolution of the
1516 cases. Mass torts are particularly likely to shift quickly. Three i
1517 years 'ago, the Court said in the -Amchem opinion 'that asbestos
1518 litigation is a terrible problem, but aone that cannot be addressed
1519 through present Rule 23 without'doing violence to the system. Can
1520 -we amend Rule 23 to address it without doing violence to them
1521 system? Amchem may'be read to give warnings on that score.

1522 And so we can consider the, "23(b) (4)" ,model' that would go
1523 beyond 'Amchem. This is simply one picture of what''a rule might
1524 look like if we were to decide to follow this path. Even'with this
1525 model, it would not be possible to duplicate the Amchem settlement',
1526 at least to the extent of, resolving the claims of victims who do
1527 not yet know evenI that 'they have been, 'exposed to injury.
1528 Defendants seem to be saying now that they no longer think it
1529 necessary to be able to capture all of these future. claims in a
1530 single settlement. Closure as to present claims is a sufficiently
1531' real benefit to promote -settlement. But it'remains to decide f

Li
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L
t- 1532 whether it is useful to pursue broader settlement opportunities, inL 1533 the face of the difficulty of predicting what the impact might be.

1534 It is hard to know whether Amchem has restricted pre-Amchem
- 1535 settlement practices. The subcommittee believes that more class

1536 actions are going to state courts, and that the migration is fueled
L 1537 in part by perceived restrictions in federal courts. Although

1538 prediction remains uncertain, it is a fair guess that adoption of
1539 a proposal like this would increase the number of class'actions
1540 brought to federal court.

1541 The settlement class proposals are not limited to "mass
1542 torts." They are drafted in general terms that apply to all

L 1543 varieties of class actions, reflecting the established uses of
1544 settlement classes before the Amchem decision. But it was urged
1545 that the committee should focus on the problems presented by mass
1546 torts that involve different state laws. It was suggested, by way
1547 of elaboration, that the "manageability" aspect of Rule 23(b) (3)L 1548 certification rulings is all that Amchem focuses on, and that
1549 manageability does not speak to choice-of-law issues,

1550 Several comments were addressed to the package as a whole. OfL 1551 the two drafts that would go beyond Amchem, it was observed that
1552 the (b) (4) draft would include (b) (1) and (b) (2) classes as well as
1553 (b) (3) classes, and this scope was thought to be a mistake. If,
1554 for example, there is a "not really limited" fund, it would beL 1555 wrong to certify a mandatory class on the theory that (b) (4) goes
1556 beyond (b)(1) limits. The same is true of a (b) (2) class - if
1557 declaratory or injunctive relief is not appropriate with respect to

g 1558 the class as a whole, why approve settlement with respect to a
1559 class? The provision proposed for discussion in Rule 23 (e) that
1560 would permit a class member to opt out of a settlement was thought
1561 undesirable as to (b)(1) and (b) (2) classes because it would- defeat
1562 the very purpose of certifying such a class. This set of comments
1563 then moved on to recognize that there are choice-of-law problems,
1564 but to suggest that an attempt to paper them over by certificationL 1565 of a settlement class may trespass so far on substantive rights as
1566 to violate the limits of the Enabling Act. Finally, it was asked
1567 whether the drafts on attorney appointment and attorney fees wereL 1568 intended to displace the inconsistent provisions of 'the Private
1569 Securities Litigation Reform Act. If this is not intended - as it
1570 is not - the draft should be modified to provide for inconsistent
1571 statutory procedures in the text of the rule, rather than leaving
1572 the issue to an observation in the Committee Note.

1573 Further discussion of the "(b) (4) Beyond Amchem" draft
1574 recognized that the settlement-class questions are complex, and
1575 have been the occasion for frequent discussions over the years of
1576 committee deliberations. Views vary. Often plaintiffs' attorneys
1577 disagree on 'these questions among themselves, as do defendants'
1578 attorneys. The committee should attempt to focus on the public

L 1579 policy: what is appropriate for class actions generally? On the
1580 defense side, many defendants want a strong settlement rule that

Cl 1581 can be used to "get rid of problems." Many others fear the massive

L
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1582 pressures that can flow from certification of a class for any
1583 purpose, whether for settlement only or for trial. Plaintiffs'
1584 lawyers include those who prefer truly individual representation of
1585 small numbers of plaintiffs, those who prefer to aggregate
1586 representation of'many plaintiffs by formal or informal means, and,
1587 those who prefer large-scale class-action resolution,. These'
1588 differences should be evaluated as a matter of public interest, not
1589 self -interest. i'

1590 The adoption of Rule 23 (b) (3) in 1966 introduced a new
1591 element. Many critics worry about what happens to class members-
1592 how well are their interests represented? If the parties stipulate D

1593 that the case will not be tried, and we allow anyone who wishes to
1594 be ! heard, what are Iwe doing in replacing adjudication with
1595 settlement? Facilitating settlement generates many problems. r
1596 Class 'members who are not represented, ! except by the self- l
1597 appointed, are in, a very dangerous position. There is force in the
1598 argument that a device as 'powerful as the settlement class should
1599 be approved by legislation, :not rulemaking. "This is pretty heady L
1600 stuff. We should confront it head-on."

1601 Returning to the 'choice-of-law problem, the committee was
1602 reminded that concernwas'expressed in earlier discussions of these
1603 issues that settlement- circumvents state law. The manageability
1604 advantages of settlement run roughshod over state law. And if a
1605 case cannot be tried, there are weird incentives for the lawyers
1606 who represent a plaintiff class. But the Amchem decision accepts
1607 these consequences of settlement. Now we seem to be worried about
1608 conflicts lof interest within the class and the need to subclass.
1609 In mass, torts, differences in the nature of injury among class' Li
1610 members can be a problem on this score. It is -a fair question
1611 whether the advantages of settlement are so great that we should
1612 put aside theoretical concerns in favor -of designing procedural
1613 tools that will advance better justice.

1614 The choice-of-law discussion continued with the argument that
1615 the Amchem decision 'does not speak to the effect of state-law
16,16 differences. on the predominance of "questions of law or fact common
1617 to the members of then class." The statement that only
1618 "manageability" concerns can justify certification for settlement 7
1619 of a class that would/not be certified for trial is not clear, but
1620 it seems to refer to concerns more mundane than choice of law.

1621 The question whether to attempt to amend Rule 23 to expand the L
1622 role of settlement classes beyond, limits of the present rule, as
1623 interpreted in the Amchem decision, came back. If expansion is
1624 pursued, it could be along lines similar to the "(b)(4)" draft, or
1625 instead could be done in terms similar to the (b) (3) draft. If
1626 expansion is not pursued, there is another choice - the Amchem
1627 interpretation could be made explicit in the rule, or the rule
1628 .could be left unchanged. There might be some advantage in amending
1629 the rule to confirm the Amchem interpretation, but the advantages-
1630 are not clear. Something might turn on whether other changes are

.,.1
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1631 to be -made; an express confirmation;,of the Amchem interpretation
1632 could help if other changes might seem to imply some doubt.

1633 Mass-tort classes present special problems of binding classL 1634 members who, without the class disposition,.would be likely to
1635 undertake individual' litigation. One of the problems involves
1636 notice. The Federal Judicial, Center has agreed to, help by

As 1637 gathering models of ,notice for certification,, for ,settlement, and
1638 for both certification and settlement together. A number of
1639 illustrative forms will be prepared for different substantive
1640 areas, and will be made widely available.

L 1641 The desirability of. encouraging settlement was discussed
1642 directly. 'It was,, urged that it is, anachronisticto express doubts
1643 about the values of settlement - sett'lement is the fact,.' But what

L 1644 is the impact'of expanding the opportunity tosettle class actions
1645 in federal court when state courts remain available?

1646 Settlement was simultaneously praised and damned in a comment
1647 that soughtto'set practical advantages and broad-scale theoretical
1648 advantages against the more familiar conceptual objections. The
1649 practical advantages lie in the 'abilities to resolve claims at
1650 lower, and perhaps far lower, transaction costs, leaving more money
1651 for victims and less for lawyers"'^to aIssure an orderly distribution
1652 of perhaps limited assets so compensation is available to those who
1653 are worst' injured and those who',are 'slowest to sue (including

L 1654 "future" plaintiffs), without disproportionate early payments to
1655 those who are least injured or for punitive damages; to provide
1656 like treatment as to both liability and damages for victims who
l 1657 ' have suffered 'similar injuries inflicted by, a common course of
1658 action, free from artificial distinctions based on the choices of
1659 different law and differently incllined tribunals; and to marshall
1660 judicial capacities in an orderly manner The theoretical
1661',, advantages are, implicit in these, practical advantages, emphasizing
1662 the Alike treatment of, like cases'. The '" familiar conceptual
1663 objections assert that these practical and theoretical advantages
1664 come' at too high a sacrifice of ''traditional values. The like
1665 treatment of like cases involves a homogenization that defies the
1666 customary opportunity of plaintiffs to pickthe time, the court,
1667 the coparties, and the adversaries. Settlements defy governing
1668 state law by disregarding the different social policies that are
1669 reflected in different legal rules., The settlement, moreover, is
1670 controlled by class, counsel ,who, [ most pointedly in a, class

L 1671 certified only for settlement - get nothing if there is not,
1672 settlement. The ability of defendants to influence the choice of
16'73 settlement terms'"in this setting cannot be controlled effectively
1674 by judicial review because the range of plausible alternative
1675 settlements is far too wide to support any but the most general
1676 appraisal of actual settlement, terms. Choice, between these warring
1677 views iss exquisitely difficult.

1678 Adoption-of the',proposed (b)(4) would support an argument to
1679 approve the actual Amchem settlementl at least.without the "future
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1680 futures" (those who, at the time of settlement, do not know of
1681 their 'exposures to the injury-causing event or condition) . The
1682 Amchem settlement is so attractive that it has furnished the model
1683 for pending asbestos legislation. The importance of these
1684 questions is reflected in the opehing of,,Judge Becker's opinion in
1685 the Thirds' Circuit reversal of the Amchem settlement. In
1686 paraphrase,, he observed that every decade presents a few great
1687 cases that"`forc'e courts to' choose between resolving a pressing
1688 social problem' and preserving their own, institutional values.
1689 Certification for settlement onbehalf .of a'lclass that-could not be
1690 certified for trial solves' a problem, but at a price.

1691 Turning to the question of' the interplay between state and
1692 federa'l courts, it was thought' difficult to'predict what would be
1693 the consequences of adoptingan expanded tederal settiem'ent-class r
1694 rule.' 'State courts are beginning to enter the arena of nationwide L
1695 class settlements. A great' many choices might be made in the
1696 federal rule, facing, such, questions as control, of competing and
1697 overlapping classes, control pf multiple'actions, by injunction, and [
1698 the ,like.I A,,federal rule that treats a class certification as an
1699 event establishing exclusive federal jurisdiction "over the,
1700 certifiedclassmight support effective federal control ,$ 4if such a r
1701 rule- can be, written within Enabling Act limits. Thel, res judicata L
1702 effects 1lof a refusal to ,,,certify, or a refusal ,todw approve a
1703 particular settlement ,proposal,, also could affect, federall-state
1704 ,re'l,ationships in pervasiveways. Many dimensions of federalism are
1705 involved, That fact of itself demonstrate's the need fox care.

1706 The role of the rulemaking process was questioned from anothe'r'
1707 direction.. Theattempted settlements in the Amch6and{Orti'z caseas' L
1708 seemed to many observers to go beyond the' limits 6fr whash uld be
1709 done by settlement. A rule 'that explores' ways of improving
1710 settlement class practice within the limits of the Am hem bpinion
1711 could present reasonably comfortable alternatives . 1Bt'tt ould be
1712 a bold step to go' at all beyond the Amchem limits. Caution should
171i'- be observed in pursuing the practical values of class actions andi
174 class setlements. s
1715 A veteran committee member who "was here for, the Rule 2 3wars" _

1716 noted .that proposals that emerged from years of hard'work¶ failed
1717 for want of any consensus for reform. The chancesilfor de facto
1718 rule. changes by court decision 'are' better-than the' chance for"
1719 achieving consensus within the Enabling Act process.

.17220 Th1e, subcommittee. is determined to Continue the --commrtteeIs,
1721 effort to be "sensitive to reality." The settlement-class q~uestion
1722 i',s tlhe most prominent'question that the committee decidedJtto put
1723 aside .to await' first the decision in the'Amchem case ai d then
1724 lower-court reactions to the decision. The Amchem oPini ofl[itself
1725 " recognizes the question whether Rule 23 shouldlbe changed. Any r
1726 attempt to go beyond Amchem will meet the practical difficulties A
1727 thatwere recognized in the e-arlier deliberations. The ,'question is
1728 not really whether to favor or disfavor'settlement. 'It is a

[
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1729 question of 'class certification criteria at the point where the'
; 1730 most money is involved.

1731 It was urged again that it is difficult to say that a set ofL 1732 representative plaintiffs do not qualify to- try a case but do
1733 qualify to settle the case. A lot of public policy is established
1734 by litigants in class actions; establishing public policy by
1735 settlement, not, adjudication, is a precarious undertaking.

L 1736 The Amchem decision was approached from a different angle with
1737 the observation that' the opinion is not entirely clear and the

C 1738 dissent is persuasive. Has the, decision caused problems in
L 1739 practice? A response was that the Amchem decision does not seem to

1740 be preventing settlements. A settlement, has been reached, in theL 1741 fen-phen litigation, the biggest mass tort since breast 'implants.
1742 State court plaintiffs are objecting strenuously to the settlement,
1743 however, and l it remains to be seen whether the settlement will be
1744 approved. And some cases are -going to state courts. Another

V 1745 response was that there' are, decisions' that retract I initial
L, 1746 certifications on the basis of theAmchem decision. A limited-fund

1747 settlement was initially approved in thepedicle screw litigation,
1748 but was decertified after the Ortizdelision on the view that the
1749 only true limited fund requires assigning complete ownership of the
1750 defendant to the plaintiff class. And, there is anecdotal evidence
1751 that' fear of the Amchem decision is driving cases to state courts.
1752 But there seems to be an increase in, federal class actions of the
1753 sort, emphasized in the Aimrchem opinlin - not mass torts, but
1754 consumer actions on claims that would not be brought by class
1755 members as individual, plaintiffs, employment cases, and the like.

1756 Another dimension of the questions left open in the Amchem and
1757 Orti'z, opinions was noted with the suggestion that the "case-or-
1758 controversy" perspective makes the approach to Rule 23 seem odd.
1759 What is odd is' that usually Ithe committee acts by reacting to
1760 problems that are brought to it. Is anyone'coming to the committeeL 1761 now, paying that there' is a problem with Rule 23 that' needs to be
1762 addressed? Why not let 'the subcommitte continue its work, waiting
1763 to see whether real problems emerge?

E 1764 The response was offered - that we are in a period of
1765 transition. Interlocutory appeals under new Rule 23 (f) offer a new
1766 safety valve that may release some of' the pressures that to many

r- 1767 defendants have, made settlement- the only' available course afterL 1768 class certification. The Amchem andOrtiz decisions are the first
1769 Supreme Court interpretations of Rule 23 in several years. They
1770 have changed what ' some courts 'were' doing. The Amchem opinion 'is
1771 opaque in parts, and Justice Breyer's dissent has a strong
1772 practical grounding in the" real importance of settlement in the
1773 process itself. The subcommittee is asking now -only for aL 1774 threshold determination of the most useful present direction to
1775 follow, not for a committee determination that will permanently
1776 close off any alternative. The RAND report is an indication that

r 1777 there still are problems. So of the many problems that were

L
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1778 described by lawyers at committee conferences and hearings, and the
1779 problems that were discussed in the conferences held by the Mass
1780 Torts Working Group.

1781 The subcommittee thus is looking for directions to focus its
1782 work for, the immediate future. It seeks to find proposals that may
1783 survive andthat',will improve, ongoing administration of Rule 23,
1784 There isno presentbe'lief that some specific part of Rule 23 needs
1785 to be fixed as an independent source of problems. The Rule is, for
1786 what it does", a very short'and general rule'. The proposals set out
1787^ in the agenda materials Wwould make specific in the rule practices
1788 that have em'erged in the cases or deve'loping'practice. 'They would
1789 add fleslh fo -the"' structure in places' where' the' rule now say's
1790 nothing. The 'draft 'Rule 23(e) provisios' for reviewing class
1791 settlements are very much-in this vein.

1792 With all of lthis, it was, argued that settlement classes should L
1793 not be further exploredh,,. ere is no clear reason to take on these
1794 questjons,,unless it betdmake the practical impact of the Amchem
1795 decision ,more cleari. v ,hygo beyond, ,<linto uncharted-territory? A
1796 parallel, argument 4was made that no practical case has yet been
1797 articulated for goingftforward with the.,(b).(4) draft. We should see
1798 real benefitfs beforre ,-,lakiqagll,.any investment or running any risk in
1799 this area. 1

1800 The sub'domnittee a'reed that for the time being! it should be
1801 assumed 'that Rulen23 will remain within the' limits sketched in the:
1802' Amchem decision. The subcomittee will work to 'improve the
1803 workings of Rule 23within those 'limits.

1804 That objective leads to the question whether an attempt should
1805 be made to restate ̀ the, kAmchem decision in,,the body of Rule 23. It.
1806 was urged that "it is 'Sdifficult to be confident of the decision's
1807 meaning," and that, in' ,,'any event it is awkward for an advisory
1808 committee to purport to interpret 'Supreme Court pronouncements.
1809 The Amchem decision c&anbe read to authorizesettlement classes onil
1810 a broad scale; perhap sit ~hould be left" allone. But'a majority of
1811 the committee'concluded that the subcommittee should continue to
1812 work toward a proposal that would constructively capture the
1813 meaning of the Amchem decision -in Rule 23. A careful review of,
1814 lower-court developmentpswill be-a central part of this,task. .

1815 , Apart from the settlement-class question, the subcommittee is,
1816 pursuing several prodess" questions. ,,'The approach to these
1817 questions has been to attempt -to capture in Rule '23 the best
1818 practices that courts sometimes, but not always, honor now,

1819 Draft Rule 23(e) s'ets out a long list of criteria for review
1820 of a proposed settlements. Objectors are noted iin a way that
1821 reflects the difficulty of sorting out beneficial from harmful
1822 manifestations of the objection process. Many of othe points r
1823 covered in the draft'respond to concerns that have been repeatedly
1824 expressed during the',Rulle 23 review process.

1 5~~~~~~~~
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1825 The draft-provisions for court appointment of class attorneys
1826 and for determination of attorney fees are in "very preliminary"
1827 form. These issues are very sensitive. The attorney appointment
1828 draft reflects, an attempt to increase court control. An
1829 application is required. There must be a hearing if more than one
1830 application is filed. The fiduciary role of class counsel is
1831 emphasized.,

1832, The draft fee rule also is intended to increase court control.
1833 It does not, purportto 'resolve the, choice between measuring fees by
1834 a percentage of the' class recovery and by "lodestar" calculation.K 1835 The factors;'identified in the draft, indeed, emphasize that there
1836 are many common elements that affect both approaches.

L 1837 Both drafts reflect the fear that there are continuing'abuses,
1838 and a continuing need to strengthen judicial regulation.

1839 Discussion began with the assertion that the drafts respond
1840 directly to real problems. These'-are highly controversial topics,
1841 but the committee should not shy 'away from them on that account.
1842 There are existing paradigms in the case law. The subcommittee
1843 should focus its attention on'these issues as its first priority.

1844 Regulation of appointment and fees involves issues that
1845 overlap concerns of professional responsibility. The "Ethics 2000"L 1846 committee is considering rules that overlap these issues with such
1847 matters as fees, competency, and conflicts of interest. Proposals
1848 in these areas will be as controversial as anything, the committee
1849 has considered. It may be desirable to seek a preview of what the
1850 controversy will be like. On possibility might be to seek advice

L 1851 at one of the conferences held to discuss possible federal rules of
1852 attorney conduct, recognizing that more draftig- work remains to beL 1853 done before such discussion would be useful.

1854 It was agreed that the subcommittee should continue to develop
1855 rules regulating appointment of class counsel and determination of

E 1856 fees for class counsel.

1857 Report: Agenda Subcommittee

L, 1858 The Agenda Subcommittee'advanced the proposal to amend Rule 82
1859 described'with the other proposals of rules to be recommended for
1860 adoption.

K 1861 TheAgenda Subcommittee further reported that, with the help
;w 1862 of support staff, the subcommittee process' is functioning smoothly.

L 1863 Report: Rule 53 Subcommittee

1864 The Federal Judicial, Center study of special masters,
1865 undertaken at the request of the Rule 53 Subcommittee, has been
1866 completed. The-report was distributed to committee members for

X 1867 this meeting.

1868 Thomas Willging launched the report presentation. Phase 1 of

L
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1869 the study was a statistical study of -the incidence of special
1870 master activity in all federal-court cases closed during a two-year
1871 period. There is consideration of appointment in about 3 cases out
1872 of every 1,000, and appointment in about 2 cases out of every
1873 1,000. The statistics cover such matters as ,the, stages of
1874 -proceedings at which masters act (all stages), who initiates
1875 appointment, and the like. Phase 2 selected a sample, of all the:
1876 cases identified, and undertook interviews with judges, masters,
1877' and attorneys to examine the use of masters in greater detail. One
1878 focus`of, the inquiry uis'how actual practiceD'is influenced)'if at'
1879 all, 'by the apparent focus o6fi'Rule 53 on' trial act vitiee. The
1880 sample of cases was, not'random . Instead, itywas'targetedi
18JI including a4'purpose to exa"4ine some cases i'n whic h'app'ointment of
1882 a masterwas discussed but not, made.

1883 'MaLrie Leary describedi the findings as to tfhe reasons that led'
1884 to appointment of special m sters. Approximately half of the
1885 appoint~ments were made at the judge's suggestion. One reason for
1886 appointing discovery masters was experience with insurmountable L
1887 discovery :disputes 'jand hostility between counsel in discovery.;
1888 mastersi appointed for his, reason,,weregiven authority to manage
1889 every phase of discovery. A pretrial appointment may instead be FT
1890 designed to help th& court's' understanding of complex technical L
1891 issues. In 'several civil ,rightzs' cases, 'magistrate 'judges were'
1892 appointed to actU as ii special', masters because' of statutory r
1893 encouragement and the1 opportunity tol'save scarce judicial L
1894 resources.

1895 For trial, Evidenc e Rule 706 experts were used to help the,
1896 court;., Another clase,>i inyolve~d, appointment of a master for one of L.
1897 the 1.most traditional rreasons,' performance of, a partnership
1898 accounting. Another master was appointed to handle all activity in
1899 an insurance interpleader action. The motivations were similar to
1900 many pretrial appointments-'ot6 accommodate limitations of judicial'
1901' resources and to keep the cases moving.

1902 Post-trial masters were appointed to obtain competences the F
1903 courts could not 'must1er on ! their own-. One example involved
1904 administration of a class-action settlement. Another was to
1905 implement settlement of'''laatax-assessment case involving a large
1906 defendant class. Impl menting institutional changes is' another «
1907 reason, including a desire to get information about actual
1908 implementation and its effects that-the courtmaynot be able to,
1909 obtain from the parties.. Nearly unique reasons were given for the
1910 multiple uses of masters in the silicone gel breast implant
1911 litigation. -'*

1912 Generally the judges,-_attorneys, and masters themselves agreed
1913 *that the masters had functioned effectively. The appointments
1914 wouldlhave been made again with all the benefits of hindsight.

1915 The greatest concern about appointing masters was that the
1916 -parties must bear the cost.
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C 1917 Laural Hooper presented two of the areas of problems found in
L 1918 the study.

1919 One set of problems arises from the' methods used to select
7l 1920 masters. The methods are lset out in Table 6,of the study at p. 34.
Lj 1921 Problems 'are most likelylto be perceived when the judge, appoints a

1922 former law clerk or someone recommended by another judge. Lawyers
r~ 1923 who did not object to such appointments nonetheless reporteddoubts
L 1924 whether the person appointed was the'best person. About three-

1925 fourths of the masters are attorneys'. Some are magistrate judges.
1926 In Phase 1 of, the study, some screening for conflicts:,of interest
1927 was visible in the record of about 11% of'the cases., In Phase 2,
1928 it was found that courts rarely inquire into possible conflicts
1929 unless the parties raise, the issue. ,,Nonetheless, the overall

fl 1930 finding was that parties generally, were satisfied with the
L 1931 selection process, apparently because they were actively involved.

1932 A second set of problems arises fromlex parte communications7 1933 between the master and either the judge or the parties. The nature
L, 1934 of the appointment controls the approach ,to ex parte

1935 communications,., If the master is to perform administrative,E 1936 procedural, or settlement functions, ex parte communication with
1937 the parties is permitted, especially in post-trial decrees. Party
1938 consent is often sought. Most of the parties said they would not
1939 engage in ex parte communications unless the order of appointment
1940 permitted it. Some orders specifically forbid ex- parte
1941 communications with judge or the parties. Courts that entered
1942 these orders did so to protect the masters against being lobbied.
1943 One court permitted a Rule 706 expert to communicate with the court

L 1944 during breaks in, trial, but then put the 'communications on the
1945 record. In another, case the judge talked to the expert off the
1946 record; this was a rare event. Several masters, thought a rule on
1947 ex parte communications would be desirable; they,,want, guidance.

1948 Thomas Willging concluded the report.' He began by noting thatL 1949' party consent (or acquiescence) is important' to appointment. Phase
1950 1 found, Table 3, p. 24, that 70% of motions orq siua sponte orders
1951 for appointment were unopposed. Appointment is -twice as likely
1952 when there isno opposition.

L 1953 Authority for the appointment was found in Rule 53 in 4'0% of
1954 the cases, Table 5, p. 29.- In another 40% of the' cases, no
1955 authority at all was cited. The explanationfor the failure to

L. 1956 cite'any authority may well lie in the fact that most appointments
1957 were done with consent. Often there is express consent of all

_ 1958 parties. In other cases, the judge expressed an interest in
1959 getting the help of a master and the parties consented; interviews'
1960 with the attorneys suggested that in some of these cases consent
1961 was given despite unvoiced misgivings. The rules provide a
1962 backdrop for the negotiation.

L 1963 The Phase 2 interviews disclosed only a bit of reaction to the-
1964 apparent limits'of Rule 53. One very experienced judge suggested

L
L
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1965 that pre- and post-trial uses can involve "fact finding," so there 7
1966 is some Rule 53 support for these appointments. The persons
1967 interviewed did not see problems for their cases, but some would
1968 like the rule to provide express authorization for what was done.
1969 Page '69 ofd the report quotes a very-exper'ienced judge, who observed
1970' that' it-would help to clarify authority, but the task should be .
1971' approached carefully.' If the rule is written in broad terms, it
1972 may seem to authorize too'much; ,if it is written in narrow terms,
1973 it may seem to impose undesirable restriction's.- L

1974,-, Some judges believe they have- inherent authority to appoint
1975 maste rs outside Rule 53. Those ,who focus ondevelopment oftRule 53
1976 want broad, flexible authority. Flexibility is thought E
1977 particularly desirable as to the role of "monitor." The monitor
1978 practice, has 'evolved in a lot of directions.

1979 At ti mes the respondents talked of specific rules changes. Ex
1980 parte 'communications were noted, -'With expressions of feeling
1981 inhibited-orrestrained by the lack of clear guidance in rule or r
1982 the appointing order. In one case a motion to remove was brought L
1983 because',the master engaged in, settlement discussions with two of
1984 the threetparties. And it was noted' that Evidence Rule 706 does
1985 lay out an appointmentLprocess. r

1986 Judge Scheindlin expressed -the subcommitteeIs thanks to the
1987 Federal Judicial Center for this fineempirical research.,

1988 Judge' Scheindlin did some more -impressionistic research by
1989 sending the RulIe 53 draft prepared some years ago to people who
199b have worked in thee field. Six written responses were received and'
1991' provide"" additional 'useful -insights. Genetally the responses
1992 indicate that revision!of Rule 53 is long overdue. Rule 53 as it
1993 stands covers the least frequent, and the least popular, 'use of
1994 masters to prepare findings of fact. Findings 'prepared for review L
1995 by the court may prove wasteful. Findings prepared for reading to
1996 a jury ,are '"scary." One respondent said that current practice is
1997 essential'Ly -awless; there is much that remains outside Rule 53.

1998 The respondents in this -informal survey thought that consent
1999 is important in making appointments.: They believed that an
2000 "exceptional circumstances" -test should continue to restrain
2001 appointments when there is no consent.,

2002 All respondents favored use of masters for discovery or
2003 mediation. The parties will readily consent when 'a discovery
2004 master is actually needed. And post-trial uses also were approved.'

2005 As to selection of- the master, it was thought that something
2006 has to be done about possible conflicts of 'interest. One
2007 suggestion was -that Rule 53 ishould invoke the 28 U.S.C. i 455
2008 standard. And it should be required that the, master be competent.

2009 Standards of review should be adjusted to the circumstances.
2010 The respondents did not want an abuse-of-discretion standard,,
2011 preferring clear error. But for "trial facts," a preference was F

Fa
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C 2012 expressed for de novo review by the court on the record compiled by
2013 the master.

2014 The respondents thought that generally the parties should
2015 share equally in paying the master's compensation, but that the

L 2016 master should be given power to recommend a different allocation.

L 2017 Ex parte communications should be addressed by Rule 53. It
2018 would be sufficient to provide that the order of appointment should
2019 address the question, prohibiting ex parte communications or
2020 authorizing them in defined circumstances.

2021 With this background the subcommittee asks whether it shouldE 2022 proceed with the work of developing a new rule to replace the
2023 current outmoded rule. The subcommittee believes' that'it would be7 2024 desirable to proceed with preparation of a rule.

2025 Judge Niemeyer recalled that the Rule 53 project was put aside
2026 several years agobecause it seemed a daunting subject, and because
2027 the'committee was committed to working on other demanding projects.
2028 The subject is complicated by the'neied torelate the use of special
2029 masters to the opportunities to relyon magistrate judges. Masters[ 2030 in fact are doing many different things.

2031 It was agreed that 'Rule 53, is out of date. It seems to
2032 conflict with the magistrate-judge statute and Rule 72.

L 2033 At the same time, Judge Roettger observed 'that Rule 53 is
2034 flexible in-some ways that' may be surprising. Many years ago he

EU 2035 wanted to take-testimony outtsidei of his district, but could not
2036 contrive a way to do it until the Administrative Office said that
2037 he could do it if the parties would consent to an order by which he
2038 appointed himself as special master. It worked, and was very
2039 useful.

L 2040 A committee member'described extensive experience with special
2041 masters in California state practice. Specialized lawyers are7 2042 routinely appointed as masters, with consent to all the terms of

as 2043 appointment, in Leaking Underground Storage Tank litigation. There
2044 are hundreds of these actions. Ex parte communications are
2045 prohibited. Most of the actions wind up successfully by mediation.

L 2046 The practice works well. More recently, litigation about the MTV
2047 gasoline additive has involved enormous discovery. The state court

E 2048 discovery commissioners bogged down. Special masters - retired
L 2049 appellate judges - have worked out successfully.

2050 The committee approved a motion directing the subcommittee to
7 2051 develop draft Rule 53 for consideration by the committee.

> 2052 Report: Simplified Rules of Procedure Subcommittee

2053 The subcommittee on simplified rules of procedure plans to
L 2054 work toward a draft of simplified rules for further consideration.

2055 An effort will be made to identify people who may have relevant
2056 experience to help guide the process. If a modest number of people
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2057 can be identified who are willing to confer together, a small
2058 meeting will be convened in late summer to gain new perspectives.

2059 Discussion began with Judge ,,Niemeyer's report that district
2060 judges at the Judicial Conference and elsewhere have reacted with'
2061 enthusiasm to the concept.of simplifiedrules for some cases,. The
2062 ABA and the American CQllege of Trial Lawyers also seem
2063 enthusiastic.

2064 Some ,.,valuable information'.. may be found_, in studies of Lull
2065 experience with differential pca'se management under the. Civil.
2066 Justice Reform Act. Experience in the Southern.District of New m
2067 York, however, is not pr6mising.-, Parties or lawyers do not want to ,
2068 be 'assigned to a track that'lis'eams' to d4mir'is'h'their procedural
206,9 rights, Jeven thoughthe "rightst are -not likely' to be useful or
2070 used, and are1 costly." This project may be' a' solution in'search of
2071 a problem, .

2072 It was respopfnded that a4n incentive to use simplified rules
2073 might be'prov~ide'd by empowering plaintif's to invoke the rules by
2074 making a binding'election that,> caps total repovery. 'The cap would
2075 in turn lprovide an incentji ve for defendants. F'
2076 Concluding Thanks L
2077 Judge Niemeyer closed the meeting'by observing that the
2078 committee should not take for granted the great, work of the Rules
2079 Committee Support Offic'e. John Rabilej, is unfailing in his great
2080 and imaginative support. IAn-d Mark Shapiro, who has been of great
2081 help as well, will be moving ito London, England. The appreciation
2082 and good wishes of the committee were extended to him.

2083 Next Meeting

2084 The next meeting was set for October 16 and 17 in Phoenix, [
Arizona.

Respectfully submitted,

Edward H. Cooper
Reporter E

, .~~~~~~~~~~~~~~~~~~~~~~~~~7. . .~ ~ ~ ~ ~~
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AGENDA
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

JUNE 7-8, 2000

X 1. Opening Remarks of the Chair

A. Report on the Judicial Conference session

B. Supreme Court approval of proposed rule amendments

2. ACTION - Approval of Minutes

3. Report of the Administrative Office

!4 * ACTION- Proposal linking courts' Internet web sites containing local rules
with "Federal Rulemaking" web site and encouraging courts that do not have an
existing web site to post their local rules on one

4. Report of the Federal Judicial Center

Le. 5. Report of the Advisory Committee on Appellate Rules

C A. ACTION - Proposed amendments to Rules 4, 25, and 45 for approval to be
LW published for comment (publication of proposed amendments to Rules 1, 5, 15,

24, 26, 27, 28, 31, 32, 41, and 44 and revision of Form 6 approved at January
2000 meeting) d

B. Minutes and other informational items

L 6. Report of the Advisory Committee on Bankruptcy Rules

A. ACTION - Proposed amendments to Rules 1007, 2002, 3016, 3017, 3020,
9006, 9020, and 9022 and Official Form 7 for approval and transmission to the
Judicial Conference

B. ACTION - Proposed amendments to Rules 1004, 1004.1, 2014, 2015, 4004,
9014, and 9027 and Official Form 1 for approval to be published for comment

L C. Minutes and other informational items

L 7. Report of the Advisory Committee on Civil Rules

A. ACTION - Proposed amendments to Rules 5, 6, 65, 77, 81, and 82, and
L abrogation of Copyright Rules for approval and transmission to the Judicial

Conference
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B. ACTION -Proposed amendments to Rules 54, 58, and 81(a)(2) for approval to
be published for comment

C. Minutes and informational items

8. Report of the Advisory Committee on Criminal Rules

A. ACTION - Comprehensive "style" revision of Rules 32 through 60 for approval
to be published for comment in August (publication of revised Rules 1 through 31
approved at January 2000 meeting)

B. ACTION - Proposed "substantive" amendments to Rules 5, 5.1, 10, 12.2, 26,
30, 32, 35, 41, and 43, which deal with revisions that were considered before the
"style" project started, for approval to be published for comment I

C. ACTION - Proposed amendments to Rules 1, 2, 3, 6, 8, 9, and 10 Governing
Section 2254 Proceedings and Rules 2, 3, 8, 9, and 10 Governing Section 2255L
Proceedings

D. Minutes and other informational items J

9. Report of the Advisory Committee on Evidence Rules

10. Status Report of Subcommittee onAttorney Conduct Rules

11. Disclosure of Financial Interests

A. ACTION - Proposed new Civil Rule 7.1 and Criminal Rule 12.4 and
amendments to Appellate Rule 26.1 for approval to be published for comment

B. Alternative language recommended by Committee of Codes of Conduct and FJC
report on local rules governing financial disclosure

12. Report of Technology Subcommittee r
13. Status Report of Local Rules Project

14. Comments on Proposed New Statistical System

15. Long Range Planning -

16. Next Meeting: January 4-5, 2001, in Tucson, Arizona; June 14-15, 2001 (tentative dates)
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MILTON 1. SHADURL EVIDENCE RULES

TO: Hon. Anthony J. Scirica, Chair
Standing Committee on Rules of Practice and Procedure

FROM: W. Eugene Davis, Chair

Advisory Committee on Federal Rules of Criminal Procedure

SUBJECT: Report of the Advisory Committee on Criminal Rules

DATE: May 8,2000

L Introduction

The Advisory Committee on the Rules of Criminal Procedure met on January 10-

11, 2000 in Orlando, Florida and on April 25-26 in New York City and took action on a

number of proposed amendments to the Rules of Criminal Procedure. The Minutes of

L those meetings are included at Appendix E.

FL. Action Items-Summary and Recommendations.

'This report includes three action items:

* Approval for publication of Criminal Rules 1 to 60 in two separate
packages;

* Approval for publication of proposed changes to the Rules Governing
§ 2254 and § 2255 Proceedings (Habeas Rules); and

7
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Approval of new Rule 12.4 (financial disclosure statements) for
publication and comment.

A. Publication of Restyled Criminal Rules 1-60-Summary

The Committee has been working on restyling the Rules of Criminal Procedure
since 1999. Those discussions have taken place at five full Committee meetings and at a
series of subcommittee meetings. In January 2000, the Standing Committee approved the
publication of Criminal Rules 1 to 31, subject to some suggested editing and revisions. t

This report addresses the proposed changes to Rules 32 through 60. The rules and
the accompanying Committee Notes are at Appendix A. The Committee requests that the
amendments to those rules be approved for public comment. The "style" package is
appended as Appendix A. . , '

B. Separate Publication of Amendments to Rules 5, 5.1, 10, 12.2, 26,
30, 32,35, 41, and 43-Summary.

A number of proposed amendments were under active consideration by the T?
Criminal Rules Committee before the restyling project was begun. In addition, during
the restyling effort, the Committee identified several amendments that might be
considered controversial or significant changes in current practice. The Committee F
believes that it would be appropriate to publish these rules -which also contain the style
changes -as a separate package in order to highlight those proposed changes for the
bench and the bar. Those amendments are attached as Appendix B.

C. Publication of Proposed Amendments to Rules Governing §§ 2254
and 2255 Proceedings--Summary

The Committee conducted a review of the Rules Governing §§ 2254 and 2255 V
Proceedings to determine if any changes were required as a result of the passage of the
Antiterrorism and Effective Death Penalty Act, which amended a number of applicable
federal statutes. As a result, the Committee has proposed a number of amendments to
those rules and recommends that they be, published separately for public comment.
Those proposed amendments are attached at Appendix C. '

L

LS
,r'
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D. Publication of Proposed Amendment to New Rule 12.4, Disclosure
Statement.

The Criminal Rules Committee has proposed a new Rule 12.4 to mirror similar
amendments to Appellate Rule of Procedure 26.1 and Civil Rule of Procedure 7.1, with
some modifications. A copy of the proposed rule and accompanying committee note are
attached at Appendix D.

IIL Restyling Project-

CL. A. Rules 1 to 60-In General

In 1998, the Committee was informed that following successful completion of the
restyling of the Appellate Rules, the Style Subcommittee of the Standing Committee
would prepare an initial draft of proposed style changes to the Criminal Rules, with the
first installment being presented in late 1998. The Advisory Committee was formed into
two separate subcommittees to review the rules as they were completed by the Style
Subcommittee. In April, June, and October 1999, the Committee considered style
revisions to Rules 1 through 31 and presented those rules to the Standing Committee at
its January 2000 meeting in Miami.

At meetings in January and April 2000, the Advisory Committee considered the
Standing Committee's proposed revisions to Rules 1-31 and proposed style changes to
Rules 32-60.

In conducting the restyling project, the Committee has focused on several key
points. First, the Committee has attempted to standardize key, terms and phrases that
appear throughout the rules.

Second, the Committee has attempted to avoid any unforeseen substantive
changes and has attempted in the Committee Notes to clearly state where the Committee
is making what it considers to be a change in practice.

Third, in several rules, the Committee has deleted provisions that it believed were
no longer necessary or required, usually because the caselaw has evolved since the rule
was initially promulgated (or last amended). Whether those constitute changes in
practice is not always clear. See Rule 4, where the Committee has deleted the reference
to whether hearsay may be used to establish probable cause.

L Fourth, during the restyling effort, several rules have been completely reorganized
to make them easier to read and apply. See, e.g., Rules 11, 16, 32, and 32.1. In several

L
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others, sections from one rule have been transferred to another rule. See, e.g., Rules 4, 9,
and 40.

Fifth, in some rules, major substantive changes have been made. Some of those V
changes have been under discussion for some time but were deferred pending the
restyling projects. Still others were identified and included during the project. As noted,
below, the Committee proposes that those-Rules be published separately; one version
containing proposed style and controversial amendment and the other including only the
proposed style changes.

U

B. Proposed Separate Publication of Rules-

The Committee recommends that Standing Committee approve publication of the
changes to Rules 1 to 60 in two separate packages. The purpose of separating these two :
packages-although somewhat duplicative-is to make it clear to the public that there are J
some rules that deserve special attention.

The first package-referred to as the "restyle" package, includes Rules 1 to 60. V
For those rules where the Committee is proposing significant substantive changes (Rules
5, 5.1, 10, 12.2, 26, 30, 35, 41, and 43), the language containing those major changes has
been deleted from the "style" package. A proposed "Reporter's Note" explains to the
public that additional substantive changes for that particular rule are being published
simultaneously in a separate package.

The second package-referred to as the "substantive" package, consists of Rules
5, 5.1, 10, 12.2, 26, 30, 32, 35, 41, and 43, which all provide for significant changes in
practice, This version of the package includes not only the restyled version of the rule
but also the language that would effect the change in practice. The Committee Notes
reflect those changes and again, a proposed Reporter's Note explains that another version L
of each of these rules (which includes only style changes) is being published
simultaneously in a separate package. Rules, such as Rule 11, which have been
completely reorganized, were not included because they did not appear to include what
could be considered significant changes in substance or practice..

IV. ACTION ITEM-Restyling Project-Publication of Rules for Comment.

The following discussion focuses on the Rules that include one or more
substantive changes, or changes, which the Committee believes are likely to generate
some debate.

1, .. s ~~~~~~~~~~~~~~~Li
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A. Proposed Amendments in Rules 1 to 31.

L 1. In General.

C Following the Standing Committee Meeting in January, the Advisory Committee
considered suggested revisions made by members of the Standing Committee, both at the
meeting and in later communications. Most of those changes were accepted and
incorporated into Rules 1 to 31.

The following discussion briefly addresses significant, nonstyle, changes that
were made in Rules 1 to 31 following the Standing Committee meeting.

2. Rule 5. Initial Appearance.

During the process of reviewing Rules 32-60, the Committee concluded that
portions of Rule 32.1 (Revoking or Modifying Probation or Supervised Release) and
Rule 40 (Commitment to Another District) would be better suited for Rule 5. A
subcommittee was formed and ultimately recommended that Rule 5 be expanded to cover
all initial appearances, including those cases where the person has been arrested for
failing to appear in another district, or for violating a term of probation or supervised
release. The Rule now also deals with transfers to another district.

The version of Rule 5 presented to the Standing Committee in January 2000
included a provision for conduct video teleconferencing for initial appearances -if the
defendant consents. At its meeting in April, the Advisory Committee reconsidered that
proposal and concluded that it would be helpful to publish not only that provision but
also an alternate provision that would permit the court to conduct such procedures, even
without the defendant's consent. Thus, the substantive package version of Rule 5(f)
includes alternative proposals. The Committee Note addresses the two alternatives.

Because Rule 5 contains an amendment that was being considered apart from the
restyling project (video teleconferencing), the Committee has included this rule in the
"substantive" package for publication.

3. Rule 10. Arraignments.

- Rule 10 is being included in the "substantive" package of amendments due to the
L fact that it includes the proposed amendment to video teleconferencing-a proposal that

had been under consideration before the restyling project began. As with Rule 5, supra,
the version of Rule 10 presented to the Standing Committee in January 2000 included a
provision for -conduct video teleconferencing for arraignments-if the defendant
consents. The Advisory Committee reconsidered that proposal and concluded that it
would be helpful to publish not only that provision but also an alternate provision that
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would permit the court to conduct such procedures, even without the defendant's consent. L
Thus, the substantive package version of Rule 1O includes alternative proposals.

4. Rule 24. Trial Jurors.

In the materials presented to the Standing Committee at its January 2000,
meeting, the Advisory Committee proposed an amendment to Rule 24 that would have
equalized the number of peremptory challenges available to the defense and the
government. After further consideration, the Committee has deleted that amendment
from the restyling project and has deferred consideration of that particular amendment.

5. Rule 26.

The Committee considered its proposed amendment to Rule 26 concerning remote
transmission of testimony and its possible impact on Federal Rule of Evidence 804.
Although the Committee has narrowed the grounds of unavailability for using such
procedures-Rule 804(a)(1)-{3) seemed inapplicable-but has not taken any other action
that might explicitly address the interplay in the Rule and the ability of a proponent to
admit hearsay statements under Rule 804 if the declarant is in effect "available"' to give
remote testimony. The Committee views remote transmission of live testimony to be
preferable to other hearsay evidence, even if it is in the. form of a deposition or other
recorded testimony.

B. Proposed Amendments to Rules 32 to 60.'

The Advisory Committee discussed proposed style changes to Rules 32 to 60 at a
special meeting in January 2000, at two subcommittee meetings, and finally, at its L
regularly schedule meeting in April 2000, in New York City.

The following discussion -focuses on the Rules that include one or more
substantive changes, or changes, which the Committee believes are likely to generate
some debate.

1. Rule 32. Sentencing and Judgment.

Rule 32 has been completely reorganized to make it easier to follow and apply;
the sequencing of the provisions has been changed. For example, the definitions in the
rule had been moved to the first sections.--

The proposed rule includes one change that may generate controversy. The
Committee considered whether to retain revised Rule 32(h)(3)(A) (portions of current
Rule 32(c)(1)). Some members believed that the provision, which requires the court to
rule on all unresolved objections to the presentence report, placed an unnecessary burden
on the court. Others noted that the Bureau of Prisons regularly relies upon the

L.A
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presentence report to make important decisions about post-sentencing disposition of
defendants, for example, designating them for a particular confinement facility.
Ultimately, the Committee adopted language that would require the sentencing judge to
rule on all unresolved objections to a "material" matter in the report. For all other
unresolved objections the judge may either rule on them or conclude that the objections
affect matters that will not be considered in imposing an appropriate sentence. The
Committee envisions that a "material" matter would include those matters that would
typically impact on treatment of the defendant in the prison system.

Because of this significant amendment, the ,Committee decided to include it in the
"substantive" package.

2. Rule 32.1. Revoking or Modifying Probation or Supervised
Release.

Although, Rule 32.1 has been completely reorganized and expanded, the
Committee intends to make no significant changes in practice. In particular, Rule
32.1 (a)(5) now includes guidance on dealing with cases where the person is arrested in a
district that does not have jurisdiction to conduct a revocation proceeding.

3.. Rule 35. Correcting or Reducing a Sentence.

The Committee decided to delete current rule,3 5(a) in its entirety. Rule 35(a)(1)
was considered unnecessary. Rule 35(a)(2) was also considered unnecessary; it should
be veryclear to a district court that further sentencing proceedings are necessary,
following a decision by a Court of Appeals, on the issue of whether the sentence was
correct.

Rule 35 includes a substantive change that had been under consideration apart
from the restyling project., That amendment, in Rule 35(b) includes new language to the
effect that the government may file a late motion to reduce, a sentence if it demonstrates
that the defendant had presented information, the usefulness of which could not
reasonably be known until more than one year following sentencing. The current rule,
however, did not address the issue. The courts were split, on the issue. Compare United
States v. Morales, 52 F.3d 7 (1st Cir. 1995) (permitting filing and granting of motion)
with United States v. Orozco, 160 F.3d 1309 (1lth Cir. 1998) (denying relief and citing
cases). Although the court in Orozco felt constrained to deny relief under Rule 35(b), the
court urged an amendment of the rule to:

address the apparent unforeseen situation presented in this-case where a convicted
defendant provides information to the governm ent,, prior to the expiration of the
jurisdictional, one-year period from sentence impositionbut that information
does not become useful to the government until more than one year after sentence
imposition. Id. at 1316, n. 13.
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The amendment to Rule 35(b) makes clear that a sentence reduction motion is
permitted in those instances identified by the court in (Orozco. The proposed amendment
would not eliminate the one-year requirement as a generally operative element.'.

Rule 35 is one of those rules that are, also included in the substantive package for
publication.

4. Rule 40. Transfer to Another District.

As noted supra, as the Committee reviewed Rules 32 to 60, it came to the
conclusion that some of the material in Rule 40 should be included in Rule 5. A
subcommittee consideredi.the issue and recommended major amendments in Rules 5,
32.1, and 40. Much of Rule 40 is now located in Rule 5. Although those threerules have
been completely reorganized, the Committee anticipates no great controversy over the
amendments.

5. Rule 41. Search and Seizure. i Li

Rule 41 has been completely reorganized and includes a substantive amendment
that may generate some controversy. The substantive amendment would 'permit officers
to seek a warrant to conduct "covert entry" searches, e.g., where officers seek a warrant
to examine or monitor activities in a covert manner. TheCommittee discussed this
proposed change at length. Although-two circuits have approved such searches, several
members of the Committee believed that the amendment was premature and that any
change in the rule should await flrther caselaw. developments. Ultimately, a motion to
remove this provision from Rule 41 failed by a close vote. ,

Rule -41(b) also includes a possible ichange in practice by stating a clear
preference for seeking a warrant from. a magistrate judge; the current rule states no
preference. The Committee Note- indicates that the Committee does not intend to create
any new ground for contesting the validity of'a searchwarrant. .

Rule 41 has been included in the "substantive" package for publication.

6. Rule 42. Criminal Contempt. lf
Rule 42 includes an amendment regarding! the appointment of a prosecutor for

contempt proceedings. The proposed language mirrors language in Klayminic v. United V
States ex rel 'Vuitton; 481 U.S. 787 (1987). Inthatcase, the Supreme Court observed that
ordinarily the, court should request that ,an attorney for the government prosecute the
contempt; only' if that request is denied, should the court appoint a private prosecutor.
The revised rule also includes a reference to the'fact that-notwithstanding Rule 32, the

VX _~~~~~~~~~~~~
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court may summarily punish a person found in contempt in, the presence of the judge.
The Committee expects no controversy regarding these amendments.

7. Rule 43. Presence of the Defendant.

Portions of Rule 43 have been reorganized and depending upon the disposition of
proposed amendments to Rules 5 and 10, regarding presence of the defendant where
video teleconferencing is used for initial appearances and arraignments, Rule 43 will also
have to be amended. Thus, Rule 43 has been included in the substantive package for
publication, along with Rules 5 and 10.

8. Rule 46. Release from Custody.

Revised Rule 46(i), currently Rule 46(h), includes language originally included by
Congress. Following several discussions about that provision, the Committee decided to
restyle the language and retain the essence of the original language. Revised Rule 46(i)
addresses the ability of a court to order forfeiture of property where a defendant has
failed to appear as required by the court. Under this provision, the court may only forfeit
property as permitted under 18 U.S.C. §§ 3146(b) and 3142(c)(1)(B)(xi). The term
"appropriate sentence" means a sentence that is consistent with the Sentencing
Guidelines.

9. Rule 48. Dismissal.

In reviewing Rule 48(b), which deals with the authority of the court to dismiss an
indictment for delays, the Committee questioned whether there was still need for any
provision in the rule that seemed to be already covered by the Speedy Trial Act. The
original provision predated that Act, and some members of the Committee were
concerned that re-promulgating Rule 48(b) might be viewed as superseding the Speedy
Trial Act. The Committee ultimately decided to retain Rule 48(b) and make it clear in
the Committee Note that it views the rule and the Act to operate independently and that
there is no intent supersede any provision in the Act.

10. .Rule 49. Serving and Filing of Papers.,

The Committee has proposed an amendment to Rule 49 to reflect changes in the
Civil Rules of Procedure 5(b) and 77(d) that permit, but do not require, a court to provide
notice of its orders and judgments through electronic means. Rule 49(c) now parallels a
similar extant provision in Rule 49(b), regarding service of papers.

11. Rule 51. Preserving Claimed Error.

The Committee has added a sentence at the end of the Rule to clarify that any
rulings regarding evidence would be governed by Federal Rule of Evidence 103. The
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sentence was added because of concerns about the Supersession Clause and the belief
that an argument might have been made that Congressional approval of this rule would
supercede that Rule of Evidence.

12. Rule 53. Courtroom Photographing and Broadcasting
Prohibited.

Rule 53 has been amended by deleting the word ""radio." Further, the rule has
been amended to reference the fact that other rules, such as the proposed amendments to
Rules 5 and 10 regarding video teleconferencing of certain proceedings, might provide
for exceptions to the general prohibition against broadcasting.

Recommendation-The Committee recommends that restyled Criminal Rules 1 to ad
60 be approved and separately publishedfoWrpublic comment

Recommendation-The C ommittee, recommends that Criminal Rules 5, 5.1, 10,
12.2, 26, 30, 32, 35, 41, and 43.1 be approved and separately publishedfor public
comment., -

V. ACTION MEM-Publication of Amendments to Rules Governing '
§ 2254 and § 2255 Proceedings for Comment.

Over the past year, the Criminal Rules Committee has conducted a review of the
Rules Governing §§ 2254 and 2255 >Proceedings to determine if any changes were
required as a result of the passage of the Antiterrorism and Effective Death Penalty Act,
which amended a number of applicable federal statutes. As a result, the Committee has
proposed' a number of amendments to those rules and recommends that they be published
separately for public comment. Those proposed' anendments are attached at Appendix C.

The amendments to Rule 1 of both sets of rules recognizes that there are no
separate rules governing actions broughtunder 28 U.S.C. § 2241 (power to grant a writ of
habeas corpus) and which might not otherwise be covered under § 2254 (state custody) or
§ 2255 (federal custody).- The'Committee believes that applying the rules to § 2241
proceedings will promote uniformity and consistency. v

The amendments to Rule 2 in both sets of rules is intended to conform the rules- to
language in Federal' Rule of Civil Procedure 5(e). In addition, Rule '2 of the Rules l
Governing § 2255 Proceedings has been amended to make use of the term "movant"
consistent throughout those rules.

Amendments to Rule 3 in both sets of rules is intended to reflect the practice set
out in Federal Rule of Civil Procedure 5(e) -that the clerk files the papers and refers the
matter to the court for consideration of any defects in the petition or the motion.
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Rules 8 and 10 of both sets have been amended to reflect the change in title of
magistrate judges to United States -magistrate judges. In addition, Rule 8 of the Rules
Governing § 2254 Proceedings has been amended to reflect the change in designation of
18 U.S.C. § 3006A.

Finally, Rule 9 in both sets of rules has been amended to reflect amendments to
28 U.S.C. § 2244, where Congress limited the ability of petitioners and movants to obtain
relief on successive actions; under the amendments, the person seeking relief must first
obtain approval from a court of appeals before filing a second or successive petition.

The proposed amendments and Committee Notes are at Appendix C to this report.

Recommendation-The Committee recommends that Rules 1, 2, 3, 6, 8, 9 and 10
C of the Rules Governing § 2254 Proceedings and Rules 1, 2, 3, 8, 9, and 10 of the Rules

Governing § 2255 Proceedings be approved and separately published for public
comment.

:
VL ACTION ITEM-Publication of Rule 12.4 for Comment.

The Criminal Rules Committee has recommended that new Rule 12.4 be
promulgated to address the issue of filing disclosure statements with the court. Similar
amendments are being proposed in Appellate Rule 26.1 and Civil Rule 7.1. Although
Rule 12.4 closely tracks those two rules in most respects, Rule 12.4(b) includes a
requirement that the government disclose to the court the identities of any organizational
victims in the case. While the scope of the Civil and Appellate Rules are limited to
corporate parties, Rule 12.4 would extend the disclosure requirement to organizational
victims which would include business associations and partnerships. The Committee
believed that the ethical rules require judges to recuse themselves if they have a financial
interest in an organizational victim. Absent such disclosure, a judge may not know the
identity of the organizational victim.

The proposed Rule and Committee Note are at Appendix D to this report.

Recommendation-The Committee recommends that new Criminal Rule 12.4 be
approved and publishedfor public comment.

Attachments:

Appendix A. Rules 1 to 60- Style Package.r Appendix B. Substantive Package (Rules 5, 5.1, 10, 12.2, 26, 30, 32, 35, 41, and 43).
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Appendix C. Rules Governing §§ 2254 and 2255 Proceedings.
Appendix D. Rule 12.4. Disclosure Statement.
Appendix E. Minutes of Meetings (January 2000, April 2000).
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L | I. SCOPE, PURPOSE, AND TITLE I. APPLICABILITY OF RULES
CONSTRUCTION

L Rule 1. Scope; Definitions
Rule 1. Scope (a) Scope.

These rules govern the procedure in all criminal proceedings in
the courts of the United States, as provided in Rule 54(a); and, (1) In General. These rules govern the procedure in all
whenever specifically provided in one of the rules, to preliminary, criminal proceedings in the United States district
supplementary, and special proceedings before United States courts, United States courts of appeals, and the

tL magistrate judges and at proceedings before state and local Supreme Court of the United States.
judicial officers.

(2) State or Local Judicial Officer. When a rule so
Rule 54. Application and Exception states, it applies to a proceeding before a state or

local judicial officer.
l (a) Courts. These rules apply to all criminal proceedings in the

P United States District Courts; in the District of Guam; in the (3) Territorial Courts. These rules also govern the
District Court for the Northern Mariana Islands, except as procedure in criminal proceedings in the following
otherwise provided in articles IV and V of the covenant provided courts:
by the Act of March 24, 1976 (90 Stat. 263); and in the District
Court of the Virgin Islands; in the United States Courts of (A) the district court of Guam;
Appeals; and in the Supreme Court of the United States; except
that the prosecution of offenses in the District Court of the Virgin (B) the district court for the Northern Mariana
Islands shall be by indictment or information as otherwise Islands, except as otherwise provided by law;
provided by law. and

(C) the district court of the Virgin Islands, except
that the prosecution of offenses in that court
must be by indictment or information as
otherwise provided by law.

L .

fl

iLk
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(b) PROCEEDINGS (Rule 54 continued) (4) Removed Proceedings. Although these rules govern

(1) Removed Proceedings. These rules apply to criminal all proceedings after removal from a state court, state

prosecutions removed to the United States district courts from law governs a dismissal by the prosecution. |

state courts and govern all procedure aftef removal, except that
dismissal by the attorney for the prosecution shall be governed by

state law. ' l

(2) Offenses Outside a District or State. These rules apply to
proceedings for offenses committed upon the high seas or
elsewhere out of the jurisdiction of any particular state or district,
except that such proceedings may be had in any district
authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the power of'judges of

the United States or of United States magistrate judges to hold
security of the peace and for good behavior under Revised
Statutes, § 4069, 50 U.S.C. § 23, but in such cases the procedure KG
shall conform to these rules so far as they are applicable.

(4) Proceedings Before United States Magistrate Judges.
Proceedings involving misdemeanors and other petty offenses are .
governed by Rule 58.

(5) Other Proceedings. These rules are not applicable to (5) Excluded Proceedings. Proceedings not governed

extradition and rendition of fugitives; civil forfeiture of property by these rules include:

for violation-of a statute of the United States; or the collection of i

fnes and penalties. Except as provided in Rule 20(d) they do not (A) the extradition and rendition of a fugitive;

apply to proceedings under 18 U.S.C. Chapter 403 - Juvenile
Delinquency - so far as they are inconsistent with that chapter. (B) a civil property forfeiture for the violation of a ?

4 Thpdo not apply to summary trials for offenses against the federal statute;
inavigation laws under Revised Statutes §§ 4300-4305, 33 U.S.C.

§§ 391-396, or to proceedings involving disputes between seamen (C) the collection of a fine or penalty; .

under Revised Statutes §§ 4079-4081, as amended, 22 U.S.C. §§
I256-258, or to proceedings for fishery offenses under the Act of (D) a proceeding under a statute governing juvenile

June 28, 1937, c. 392, 50 Stat. 325-327, 16 U.S.C. §§ 772-772i, delinquency to the extent the procedure is

or to proceedings against a witness in a foreign country under 28 inconsistent with the statute, unless Rule 20(d)

l 1U.S.C. § 1784. provides otherwise; and

(E) a dispute between seamen under 22 U.S.C.
§§ 256-258.
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(c) Application of Terms. (Rule 54 continued) As used in these (b) Definitions. The following definitions apply to these
rules the following terms have the designated meanings. rules:

| "Act of Congress" includes any act of Congress locally (1) "Attorney for the government" means:
applicable to and in force in the District of Columbia, in Puerto

| Rico, in a territory or in any insular possession. (A) the Attorney General, or an authorized assistant;

"Attorney for the government" means the Attorney General, an (B) a United States attorney, or an authorized
authorized assistant of the Attorney General, a United States assistant;
Attorney, an authorized assistant of a United States Attorney,

U when applicable to cases arising under the laws of Guam the (C) when applicable to cases arising under Guam
Attorney General of Guam or such other person or persons as law, the Guam Attorney General or other person

l may be authorized by the, laws of Guam to act therein, and when whom Guam law authorizes to act in the matter;
applicable to cases arising under the laws of the Northern Mariana and
Islands the Attorney General of the Northern Mariana Islands or
any other person or persons as may be~authorized by the laws of (D) any other attorney authorized by law to conduct
the Northern Marianas to act therein,' proceedings under these rules as a prosecutor.

"Civil action" refers to a civil action in a district court.

The words "demurrer," "motion to quash," "plea in abatement,"
"plea in bar" and "special plea in bar," or words to the same
effect, in any act of Congress shall be construedto mean the
motion raising a defense or objection provided in Rule 12.

"District court" includes all district courts named in subdivision
(a) of this rule.

"Federal magistrate judge" means a United States magistrate (2) "Court" means a federal judge performing functions
judge as defined in 28 U.S.C. §§ 631-639, ajudge of the United authorized by lawf
States or another judge or judicial officer specifically empowered .
by statute in force in any territory or possession, the (3) "Federal judge" means:
Commonwealth of Puerto Rico, or the District of Columbia, to
perform a function to which a particular rule relates. (A) a justice or judge of the United States as these

"Judge of the United States" includes a judge of the district court, terms are defmed in 28 U.S.C. § 45 1;
court of appeals, or the Supreme Court. (B) a magistrate judge; or

"Law" includes statutes and judicial decisions. (C) a judge confirmed by the United States Senate

and empowered by statute in any"Magistrate judge" includes a United States magistrate judge as commonwealth, territory, or possession to
defined in 28 U.S.C. §§ 631-639, ajudge of the United States, perform a function to which a particular rule
another judge or judicial officer specifically empowered by relates.
statute in force in any territory or possession, the Commonwealth
of Puerto Rico, or the District of Columbia, to perform a function (4) "Judge"meansafederaljudgeorastateorlocal
to which a particular rule relates, and a state or local judicial judicial officer.
officer, authorized by 18 U.S.C. § 3041 to perform the functions
prescribed in Rules 3, 4, and 5. (5) "Magistrate judge" means a United States magistrate

judge as defined in 28 U.S.C. §§ 631-639.
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"Oath" includes affirmations. (6) "Oath" includes an affirmation.

"Petty offense" is defined in 18 U.S.C. § 19. (7) "Organization" is defined in 18 U.S.C. § 18.

"State" includes District of Columbia, Puerto Rico, territory and (8) "Petty offense" is defined in 18 U.S.C. § 19.
insular possession.

(9) "State" includes the District of Columbia, and any
"United States magistrate judge" means the officer authorized by commonwealth, territory, or possession of the United

28 U.S.C. §§ 631-639. States.

(10) "State or local judicial officer" means:

(A) a state or local officer authorized to act under 18J
U.S.C. § 3041; and

(B) a judicial officer specifically empowered by
statute in force in the District of Columbia or in
any commonwealth, territory, or possession, to
perform a function to which a particular rule'
relates.

(c) Authority of Justices and Judges of the United States.
When these rules authorize a magistrate judge to act, any
other federal judge may also act.

Ut
LJ
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Committee Notes
Rule 1
May 10, 2000

COMMITTEE NOTE

Rule 1 is entirely revised and expanded to incorporate Rule 54, which deals
with the application of the rules. Consistent with the title of the existing rule, the
Committee believed that a statement of the scope ofthe rules should be placed at the
beginning to show readers which proceedings are governed by these rules. The
Committee also revised the rule to incorporate the definitions found in Rule 54(c)
as a new Rule I (b).

Rule 1(a) contains language from Rule 54(b). But language in current Rule
54(b)(2)-(4) has been deleted for several reasons: First, Rule 54(b)(2) refers to a
venue statute that governs an offense committed on the high seas or somewhere
outside the jurisdiction of a particular district; it is unnecessary and has been deleted
because once venue has been established, the Rules of Criminal Procedure
automatically apply. Second, Rule 54(b)(3) currently deals with peace bonds; that
provision is inconsistent with the governing statute and has therefore been deleted.
Finally, Rule 54(b)(4) references proceedings conducted before United States
Magistrate Judges, a topic now covered in Rule 58.,

Rule 1 (a)(5) consists of material currently located in Rule 54(b)(5), with the
exception of the references to the navigation laws, fishery offenses, and to
proceedings against a witness in a foreign country. Those provisions were
considered obsolete. But if those proceedings were to arise, they would be governed
by the Rules of Criminal Procedure.

Rule l(b) is composed of material currently located in Rule 54(c), with
several exceptions. First, the reference to an "Act of Congress" has been replaced
with the term "federal statute." Second, the language concerning demurrers, pleas
in abatement, etc. has been deleted as being anachronistic. Third, the definitions of
"civil action" and "district court" have been deleted. Fourth, the term "attorney for
the government" has been expanded to include reference to those attorneys who may
serve as special or independent counsel under applicable federal statutes.

Fifth, the Committee added a definition for the term "court" in Rule 1 (b)(l).
Although that term originally was almost always synonymous with -the term "district
judge," the term might be misleading or unduly narrow because it may not cover the
many functions performed by magistrate judges. See generally 28 U.S.C. §§ 132,
636. Additionally, the term does not cover circuit judges who may be authorized to
hold a district court. See 28 U.S.C. § 291. The proposed definition continues the
traditional view that "court" means district judge, but also reflects the current



understandingthatmagistratejudgesactasthe "court" inmanyproceedings. Finally, 77
the Committee intends that the term "court" be used principally to describe ajudicial
officer, except where a rule uses the term in a spatial sense, such as describing
proceedings in "open court."

Sixth, the term "Judge of the United States"' has been replaced with the term
"Federal judge." That term includes Article III judges and magistrate judges and, as
noted in Rule l(b)(3)(C),, federal judges other than Article III judges who may be
authorized by statute to perform a particular act specified in the Rules of Criminal
Procedure. Seventh, the ldefinition of "Law"has been deleted as being superfluous
and possibly misleading, because it, suggests that administrative regulations are
excluded.

Eighth, the current rules include three definitions of"magistratejudge." The
term used in amended Rule 1 (b)(5) is limited to United States magistrate judges. In F
the current rules the term magistrate judge includes not only United States magistrate
judges, butalso district courtjudges, court of appeals judges; Supreme Courtjustices,
and where authorized, state and local officers. The Committee believed that the rules
should reflect current practice, i.e. the wider and almost exclusive use, of United
States magistrate judges, especially inpreliminaiy matters. The definition, however,
is not intended to restrict the use of other federal judicial officers to perform those
functions. Thus, Rule 1(c) has been added to make it clear that where ithe rules
authorize a magistrate judge to act, any other federal-judge or justice may act.

Finally, the term "organization" has been added to the list of definitions.

The remainder of the rule has been amended as part ofthe general restyling L
of then rules to make them more easily understood. In addition to changes made to
improve the clarity, the Committee has changed language to make style and
terminology consistent throughout the Criminal Rules. These changes are intended
to be stylistic only.

LA
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Rule 2. Purpose and Construction Rule 2. Interpretation

These rules are intended to provide for the just determination of These rules are to be interpreted to provide for the just
every criminal proceeding. They shall be construed to secure determination of every criminal proceeding, to secure
simplicity in procedure, fairness in administration and the simplicity in procedure and fairness in administration, and to
elimination of unjustifiable expense and delay. eliminate unjustifiable expense and delay.

Federal Rules of Criminal Procedure
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Committee Notes
Rule 2
May 10, 2000,

-COMMITTEE NOTE,

The language of Rule 2mhas been amended as part of the general restyling of
the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be l
stylistic. No substantive change is intended.

In particular, Rule 2 has been amended to clarify the purpose of the Rules of K
Criminal Procedure. The words "are intended" have been changed to read "are to be
interpreted. " The Committee believed that that was the original intent of the drafters C

and more accurately reflects the purpose of the rules. Li

L.1

FTV
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_ IL. PRELIMINARY PROCEEDINGS TITLE II. PRELIMINARY PROCEEDINGS

L, Rule 3. The Complaint Rule 3. The Complaint

The complaint is a written statement of the essential facts The complaint is a written statement of the essential facts
constituting the offense charged. It shall be made upon oath constituting the offense charged. It must be made under oath

L. before a magistrate judge. before a magistrate judge, or, if none is reasonably available,
before a state or local judicial officer.

1
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Committee Notes 77

Rule 3
May 10, 2000

COMMITTEE NOTE

The language of Rule 3 is amended as part of the general restyling of the

Criminal Rules' to make them more easily understood and to make style and

terminology consistent throughout the rules. These changes are intended to be EJ

stylistic and no substantive change is intended, except as described below.

The amendment makes one change in practice. Currently, Rule 3 requires the

complaint to be sworn before a "magistrate judge," which under current Rule 54

could include a state or local judicial officer. Revised Rule 1 no longer includes state C

and local officers in the definition of magistrate judges for the purposes of these

rules. Instead, the definition includes only United States magistrate judges. Rule 3

requires that the complaint be made before a United States magistrate judge or before C

a state or local officer. The revised rule does, however, make a change to reflect

prevailing practice and the outcome desired by the Committee-that the procedure

take place before afederal judicial officer if one is reasonably available. As noted

in Rule l(c), where the rules, such as Rule 3, authorize a magistrate judge to act, any

other federal judge may act.

t I
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Rule 4. Arrest Warrant or Summons Upon Complaint Rule 4. Arrest Warrant or Summons on a Complaint

(a) Issuance. If it appears from the complaint, or from an (a) Issuance. If the complaint or one or more affidavits filed
affidavit or affidavits filed with the complaint, that there is with the complaint establish probable cause to believe
probable cause to believe that an offense has been committed and that an offense has been committed and that the defendant
that the defendant has committed it, a warrant for the arrest of the committed it, the judge must issue an arrest warrant to an
defendant shall issue to any officer authorized by law to execute officer authorized to execute it. At the request of the
it. Upon the request of the attorney for the government a attorney for the government, the judge must issue a
summons instead of a warrant shall issue. More than one warrant summons, instead of a, warrant, to a person authorized to
or summons may issue on the same complaint. If a defendant fails serve it. A judge may issue more than one warrant or
to appear in response to the summons, a warrant shall issue. summons on the same complaint. If a defendant fails to

appear in response to a summons, a judge may, and upon
- f request of the attorney for the government must, issue a

warrant.

(b) Probable Cause. The finding of probable cause may be
based upon hearsay evidence in whole or in part.
(c) Form. (b) Form.

(1) Warrant. The warrant shall be signed by the magistrate (1) Warrant. A warrant must:
judge and shall contain the name of the defendant or, if the
defendant's name is unknown, any name or description by which (A) contain the defendant's name or, if it is
the defendant can be identified with reasonable certainty. It shall unknown, a name or description by which the
describe the offense charged in the complaint. It shall command defendant can be identified with reasonable
that the defendant be arrested and brought before the nearest certainty;
available magistrate judge.

(B) describe the offense charged in the complaint;
(2) Summons. The summons shall be in the same form as the

| warrant except that it shall summon the defendant to appear (C) command that the defendant be arrested and
before a magistrate at a stated time and place. brought before a magistrate judge without

unnecessary delay or, if none is reasonably
available, before a state or local judicial officer;
and

(D) be signed by a judge.

(2) Summons. A summons is to be in the same form as a
warrant except that it must require the defendant to
appear before a magistrate judge at a stated time and
place.
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(d) Execution or Service; and Return. (c) Execution or Service, and Return.

(1) By Whom. The warrant shall be executed by a marshal or by (1) By Whom. Only a marshal or other authorized

some other officer authorized by law. The summons may be officer may execute a warrant. Any person

served by any person authorized to serve a summons in a civil authorized to serve a summons in a federal civil L

action. action may serve the summons.

(2) Territorial Limits. The warrant may be executed or the (2) Territorial Limits. A warrant may be executed, or a

summons may be served at any place within the jurisdiction of summons served, only within the Jurisdiction of the

the United States. united States.

(3) Manner. The warrant shall be executed by the arrest of the (3) Manner.
defendant. The officer need nothave the warrant at the time of ..
the arrest but upon request shall show the warrant to the (A) A warrant is executed by arresting the defendant.

defendant as soon as possible. If the officer does not have the Upon arrest, an officer possessing the warrant

warrant at the time of the arrest, the officer shall then inform the must show it to the defendant. If the officer

defendant of the offense charged and of the fact that a warrant has does not possess the warrant, the officer must
been issued. The summons shall be served upon a defendant by inform the defendant of the warrant's existence

been issued. The summons shall be served upon a defendant by and of the offense charged and, at the:

delivering a copy to the defendant personally, or by leaving it at defendant's request, must show the warrant to

the defendant's dwelling house or usual place of abode with some the defendant as soon as possible. w at
person of suitable age and discretion then residing therein and by

mailing a copy of the summons to the defendant's last known
, ~~~~~~~~~~~~~~~~~~(B) A summWons is served on a defendant:

address. ,
(i) by personal delivery; or

(ii) by leaving it at the defendant's residence or F
usual place of abode with a person of L
suitable age and discretion residing at that
location and by mailing a copy to the'
defendant's last known address:

(C) A summons to an organization is served by
delivering a copy to an officer or to a managing C

or general agent or to another agent appointed or L

legally authorized to receive service of process.
A copy must also be mailed to the organization's
last known address within the district or to its

principal place of business elsewhere in the

United States.
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LI (4) Return. The officer executing a warrant shall make return (4) Return.
thereof to the magistrate judge or other officer before whom the
defendant is brought pursuant to Rule 5. At the request of the (A) After executing a warrant, the officer must

L attorney for the government any unexecuted warrant shall be return it to the judge before whom the defendant
returned to and canceled by the magistrate judge by whom it was is brought in accordance with Rule 5. At the
issued. On or before the return day the person to whom a request of the attorney for the government, anL. summons was delivered for service shall make return thereof to unexecuted warrant must be brought back to and
the magistrate judge before whom the summons is returnable. At canceled by a magistrate judge or, if none is
the request of the attorney for the government made at any time reasonably available, by a state or local officer.
while the complaint is pending, a warrant returned unexecuted
and not canceled or summons returned unserved or a duplicate (B) The person to whom a summons was delivered
thereof may be delivered by the magistrate judge to the marshal for service must return it on or before the return
or other authorized person for execution or service. day.

L
(C) At the request of the attorney for the

government, a judge may deliver an unexecuted
warrant or an unserved summons or a copy of

L . the warrant or sumnnons to the marshal or other
authorized person for execution or service.
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Committee Notes
Rule 4
May 10, 2000

COMMITTEE NOTE

The- language of Rule 4 has been amended as part of the general restyling of

the Criminal Rules to make them more easily understood and to make style and

terminology consistent throughout the rules. These changes are intended to be

stylistic except as noted below.

The first non-stylistic change is in Rule 4(a), which has been amended to

provide an element of discretion in those situations when the defendant fails to

respond to a summons. Under the current rule, the judge must in all cases issue an

arrest warrant. The revised rule provides discretion to the judge to issue an arrest

warrant if the attorney for the government does not request that an arrest warrant be

issued for a failure to appear.

Current Rule 4(b), which refers to the fact that hearsay evidence may be used

to support probable cause, has been deleted. That language was added to the rule in C

1974, apparently to reflect emerging federal case law. See Advisory Committee Note

to 1974 Amendments to Rule 4 (citing cases). In the intervening years, the case law

has become perfectly clear on that proposition. Thus, the Committee believed that U
the reference to hearsay was no longer necessary. Furthermore, the limited reference

to hearsay evidence was misleading to the extent that it might have suggested that

other forms of inadmissible evidence could not be considered. For example, the rule l7

made no reference to considering a defendant's prior criminal record, which clearly '

may be considered in deciding whether probable cause exists. See, e.g., Brinegar v. d

United States, 338 U.S. 160 (1949) (officer's knowledge of defendant's prior

criminal activity). Rather than address that issue, or any other similar issues, the

Committee believed that the matter was best addressed in Rule 11 01(d)(3), Federal

Rules of Evidence. That rule explicitly provides that the Federal Rules of Evidence

do not apply to "preliminary examinations in criminal cases,... issuance of warrants

for arrest, criminal summonses, and search warrants." The Advisory Committee V
Note accompanying that rule recognizes that: "The nature of the proceedings makes Lo
application of the formal rules of evidence inappropriate and impracticable." The

Committee did not intend to make any substantive changes in practice by deleting the

reference to hearsay evidence. L
New Rule 4(b), which is currently Rule 4(c), addresses the form of an arrest V

warrant and a summons and includes two non-stylistic changes. First, Rule

4(b)(1)(C) requires that the warrant require that the defendant be brought "without
unnecessary delay" before a judge. The Committee believed that this was a more L
appropriate standard than the current requirement that the defendant be brought



before the "nearest available" magistrate judge. This new language accurately
LI reflects the thrust of the original rule, that time is of the essence and that the

defendant should be brought with dispatch before a judicial officer in the district.
Second, the revised rule states a preference that the defendant be brought before a
federal judicial officer.

Rule 4(b)(2) has been amended to require that if a summons is issued, the
defendant must appear before a magistrate judge. The current rule requires the
appearance before a "magistrate," which could include a state or local judicial officer.
This change is consistent with the preference for requiring defendants to appear
before federal judicial officers stated in revised Rule 4(b)(1).

L Rule 4(c) (currently Rule 4(d)) includes three changes. First, current Rule
4(d)(3) provides that the arresting officer is only required to inform the defendant of

F' the offense charged and that a warrant exists, if the officer does not have a copy of
the warrant. As revised, Rule 4(c)(3)(A) explicitly requires the arresting officer in
all instances to inform the defendant of the offense charged and of the fact that an
arrest warrant exists. The new rule continues the currenit provision that the arresting

LI officer need not have a copy of the warrant but if the defendant requests to see it, the
officer must show the warrant to the defendant as soon as possible The rule ddes not
attempt to define any particular time limits for showing the warrant to the defedant.

Second, Rule 4(c)(3)(C) is taken from former Rule 9(c)(1). That provision
specifies the manner of serving a summons on an organization. The Committee
believed that Rule 4 was the more appropriate location for general provisionsK addressing the mechanics of arrest warrants and summons. Revised Rule 9 liberally
cross-references the basic provisions appearing in Rule 4. Under the amended rule,
in all cases in which a summons is being served on an organization, a copy of the
Lsummons must be mailed to the organization.

Third, a change is made in Rule 4(c)(4). Currently, Rule 4(d)(4) requires that
an unexecuted warrant must be returned to the judicial officer or judge who issued
it. As amended, Rule 4(c)(4)(A) provides that after a warrant is executed, the officer
must return it to the judge before whom the defendant will appear under Rule 5. At
the government's request, however, an unexecuted warrant may be returned and
canceled by any magistrate judge. The change recognizes the possibility that at the7 time the warrant is returned, the issuing judicial officer may not be available.

Le



71l
Rule 5. Initial Appearance Before the Magistrate Judge Rule 5. Initial Appearance

(a) In General. Except as otherwise provided in this rule, an (a) In General.
officer making an arrest under a warrant issued upon a complaint
or any person making an arrest without a warrant shall take the (1) Appearance Upon Arrest.

arrested person without unnecessary delay before the nearest Fr
available federal magistrate judge or, if a federal magistrate judge (A) A person making an arrest within the United

is not reasonably available, before a state or local judicial officer States must take the defendant without

authorized by 18 U.S.C. § 3041. If a person arrested without a unnecessary delay before a magistrate judge, or

warrant is brought before a magistrate judge, 'a omplaint, before a state or local judicial officer as Rule

satisfying the probable cause requirementsofkule 4(a), shall be t 5(c) provides.

promptly filed. When a person, arrested with or without a
warrant or given a summons, appears initially before the '(B) A person making an arrest outside the United

magistrate judge, the magistrate judge shall proceeI in States mnust take the defendant without

accordance with the applicable subdivisions of this rule. unnecessary delay before a magistrate judge.

An officer making' an arrest under a warrant issued upon a (2) Exceptions.

complaint charging solely a violation of 18-U.S.C. § 1073 need

not comply with this rule if the person arrested is transferred (A) An officer making an arrest under a warrant

without unnecessary delay to the custody of appropriate state or issued upon a complaint charging solely a

local authorities in theld'istirict 'of arrest and an' attorney for the violation of 18 U.S.C. § 1073 need not comply Ul
government moves promptly, in the district in which the warrant with this rule if:

was issued, to dismiss the complaint.
' . r ' ~~~~~~~~~~~~(i) the person arrested is transferred without 0

unnecessary delay to the custody of 2
appropriate state or local authorities in the

. ~~~~~~~~~district of arrest; and'D

(ii) an attorney for the government moves

promptly, in the district where the warrant
was issued, to, dismiss the complaint.

(B) If a defendant is arrested for a violation of
probation or supervised release, Rule 32.1

applies.

(C) If a defendant is arrested for failing to appear in

another district, Rule 40 applies.

(3) Appearance Upon a Summons. When a defendant

appears in response to a summons under Rule 4, a

magistrate judge must proceed under Rule 5(d) or
(e), as applicable.

(b) Complaint Required. If a defendant is arrested without

l ~~~~~~~~~~~~~~~~~~a warrant, a complaint meeting Rule 4(a)'s requirement
of probable cause must be promptly filed in the district
where the offense was allegedly committed.

Federal Rules of Criminal Procedure
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(c) Initial Appearance; Transfer to Another District.

(1) Arrest in the District Where the Offense Was
Allegedly Committed. If the defendant is arrested in
the district where the offense was allegedly
committed:

(A) the initial appearance must be in that district;
and

(B) if a magistrate judge is not reasonably available,
the initial appearance may be before a state or
local judicial officer.

Federal Rules of Criminal Procedure
May 11, 2000 Draft
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(2) Arrest in District Other Than the District Where the
Offense Was Allegedly Committed If the defendant
is arrested in a district other than where the offense
was allegedly committed, the following procedures
apply:

(A) the initial appearance must be in that district, or
in an adjacent district if the appearance can
occur more promptly there; ,

(B) the judge must inform the defendant of the
provisions of Rule 20;

(C) if the defendant was arrested without a warrant, H
the district court where the prosecution is
pending must first issue a warrant before the
magistrate judge transfers the defendant to that L
district;

(D) the judge must conduct a preliminary hearing as
required under Rule 5.1 or Rule 58(b)(2)(G);

(E) the judge must transfer the defendant to the
district where the prosecution is pending if: L
(i) the government produces the warrant, a

certified copy of the warrant, a facsimile of r
either, or other appropriate form of either; Hi
and

(ii) the judge finds that the defendant is the
same person named in the indictment,
information, or warrant; and U

(F) when a defendant is transferred or discharged,
the court must promptly transmit the papers and
any bail to the clerk in the district where the
prosecution is pending.

Li
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LI (c) Offenses Not Triable by the United States Magistrate (d) Procedure in a Felony Case.
Judge. If the charge against the defendant is not triable by the
United States magistrate judge, the defendant shall not be called (1) Advice. If the offense charged is a felony, the judge

L I upon to plead. The magistrate judge shall inform the defendant of must inform the defendant of the following:
the complaint against the defendant and of any affidavit filed
therewith, of the defendant's right to retain counsel or to request (A) the complaint against the defendant, and anyE l the assignment of counsel if the defendant is unable to obtain affidavit filed with it;

l counsel, and of the general circumstances under which the
defendant may secure pretrial release. The magistrate judge shall (B) the defendant's right to retain counsel or tof | inform the defendant that the defendant is not required to make a request that counsel be appointed if the
statement and that any statement made by the defendant may be defendant cannot obtain counsel;
used against the defendant. The magistrate judge shall also
inform the defendant of the right to a preliminary examination. (C) the circumstances, if any, under which theL The magistrate judge shall allow the defendant reasonable time defendant may secure pretrial release;
and opportunity to consult counsel and shall detain or
conditionally release thedefendant as provided by statute or in (D) any right to a preliminary hearing; and

l these rules.
L | * (E) the defendant's right not to make a statement,

and that any statement made may be used
7 § t . against the defendant.

(2) Consultation with CounseL The judge must allow
the defendantreasonable opportunity to consult withr ~~~~~~~~~~~~~~~~~~~~~~counsel.

(3) Detention or Release. The judge must detain or
release the defendant as provided by statute or these
rules.

(4) Plea. A defendant may be asked to plead only under
Rule 10.

(b) Misdemeanors and Other Petty Offenses. If the charge (e) Procedure in a Misdemeanor Case. If the defendant isL against the defendant is a misdemeanor or other petty offense charged with a misdemeanor only, the judge must inform
triable by a United States magistrate judge under 18 U.S.C. § the defendant in accordance with Rule 58(b)(2).
3401, the magistrate judge shall proceed in accordance with Rule
1 58. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __.

L

L
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Committee Notes
Rule 5 K
May 10, 2000 '

COMMITTEE NOTE

The language of Rule 5 has been amended as part of the general restyling of
the Cri minal Rules to make them more' easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be ,
stylistic, except as noted below.

Rule 5 has-been completely revised to more clearly set outthe procedures for
initial appearances and to recognize that such appearances may be'required at various
stages of a criminal proceeding, for example, where a defendant has been arrested for
violating the terms of probation. K

Rule 5(a), which governs initial appearances by an arrested defendant before 7
amagistrate judge, includes several changes. The first is aclarifying change; revised '
Rule 5(a)(1) provides that a person making the arrest must bring the defendant
"without unnecessary delay" before a magistrate judge, instead of the current
reference to "nearest available" magistrate. This language parallels changes in Rule
4 and reflects the viewthat time is ofthe essence. The Committee intends no change
in practice. In using the term, the Committee recognizes that on occasion there may V
be necessary delay in presenting the defendant, for example, due to weather L

conditions or other natural causes. A second change is non-stylistic, and reflects the
stated preference (as in other provisions throughout the rules) that the defendant be K
brought before a federal judicial officer. Only if a magistrate judge is -not available
should the defendant be taken'before a state or local officer. C

The third sentence in current Rule 5(a), which states that a magistrate judge
must proceed in accordance with the rule when a defendant is arrested without a '
warrant or given a summons, has been deleted-because it is unnecessary. L

Rule 5(a)(1)(B) codifies the caselaw reflecting that the right to an initial C

appearance applies not only when a person is arrested within the United States but L I
also when the an arrest occurs outside the United States. See, e.g., United States v.
Purvis, 768 F.2d 1237 (11th Cir. 1985); United States v. Yunis, 859 F.2d 953 (D.C.
Cir. 1988). In these circumstances, the Committee believes-and the rule so
provides-that the initial appearance should be before a federal magistrate judge
rather than a state or local judicial officer.

Rule 5(a)(2)(A) consists of language currently located in Rule 5, that
addresses the procedure to be followed when a defendant has been arrested under a K
warrant issued on a complaint charging solely a violation of 18 U.S.C. § 1073



(unlawful flight to avoid prosecution). Rule 5(a)(2)(B) and 5(a)(2)(C) are new
provisions. They are intended to make it clear that when a defendant is arrested for
violating probation or supervised release or for failing to appear in another district,
Rules 32.1 and 40 apply. No change in practice is intended.

Rule 5(a)(3) is new and fills a perceived gap in the rules. It recognizes that
a defendant may be subjected to an initial appearance under this rule if a summons
was issued under Rule 4, instead of an arrest warrant. If the defendant is appearing
pursuant to a summons in a felony case, Rule 5(d) applies and if the defendant is
appearing in a misdemeanor case, Rule 5(e) applies.

Rule 5(b) carries forward the requirement in former Rule 5(a) that if the
defendant is arrested without a warrant, a complaint must be promptly filed.

Rule 5(c) is a new provision setting out where an initial appearance is to take
place. If the defendant is arrested in the district where the offense was allegedly
committed, under Rule 5(c)(1), the defendant must be taken to a magistrate judge in
that district. If no magistrate judge is reasonably available, the initial appearance
may be conducted by a state or local judicial officer. On the other hand, if the
defendant is arrested in a district other than the district where the offense was

E allegedly committed, Rule 5(c)(2) governs. In those instances, the defendant must
be taken to a magistrate judge within the district of arrest, unless the appearance can
take place more promptly in an adjacent district. The Committee recognized that in
some cases, the nearest magistrate judge may actually be across a district's lines.
The remainder of Rule 5(c)(2) includes material formerly located in Rule 40.

Rule 5(d) is derived from current Rule 5(c) and has been retitled to more
L clearly reflect the subject of that subdivision-the procedure to be used if the

defendant is charged with a felony. Rule 5(d)(4) has been added to make clear thatrt a defendant may only be called upon to enter a plea under the provisions of Rule 10.
That language is intended to reflect and reaffirm current practice.

The remaining portions of current Rule 5(c) have been moved to Rule 5. 1,
which deals with preliminary hearings in felony cases.

REPORTER'S NOTES

7 Inpublishing the "style" changes to the Federal Rules of Criminal Procedure,
L the Committee decided to publish separately any rule that includes what it considered

at least one major substantive change. The purpose for this separate publication is
to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in- current practice. Rule 5 is one of those
rules. In restyling and reformatting Rule 5, the Committee decided to also propose
a substantive change that would permit video teleconferencing of initial appearances.

L



Another version of Rule 5, which includes a new subdivision (f) governing such
procedures, is being published simultaneously in a separate pamphlet.,

LJ
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Rule 5.1. Preliminary Hearing in a Felony Case

Ll Rule 5(c) Offenses Not Triable by the United States . (a) In General. If a defendant is charged with a felony, a
Magistrate Judge. magistrate judge must conduct a preliminary hearing

unless:
A defendant is entitled to a preliminary examination, unless

waived, when charged with any offense, other than a petty (1) the defendant waives the hearing;
C offense, which is to be tried by a judge of the district court. If the
L defendant waives preliminary examination, the magistrate judge (2) the defendant is indicted; or

shall forthwith hold the defendant to answer in the district court.E lIf the defendant does not waive the preliminary examination, the (3) the government files an information under Rule 7(b).
magistrate judge shall schedule a preliminary examination.

(b) Election of District. A defendant arrested in a districtr . other than where the offense was allegedly committed
may elect to have the preliminary hearing conducted in
the district where the prosecution is pending.

L Such examination shall be held within a reasonable time but in (c) Scheduling. The magistrate judge must hold the
any event not later than 10 days following the initial appearance if preliminary hearing within a reasonable time, but no later
the defendant is in custody and no later than 20 days if the than 10 days after the initial appearance if the defendant
defendant is not in custody, provided, however, that the is in custody and no later than 20 days if not in custody.
preliminary examination shall not be held if the defendant is
indicted or if an information against the defendant is filed in
district court before the date set for the preliminary examination.

With the consent of the defendant and upon a showing of good (d) Extending the Time. With the defendant's consent and
upon a showing of good cause - takin into account ther cause, taking into account the public interest in the prompt pubcnteresting th promdisposition io acrimna aes

I disposition of criminal cases, time limits specified in this
subdivision may be extended one or more times by a federal -a magistrate judge may extend the time limits in Rule
magistrate judge. In the absence of such consent by the defendant, 5. 1(c) one or more times. If the defendant does not

consent, a justice or judge of the Umited States as thesetime limits may be extended by a judge of the United States only tensente destied in 28gU ofCthe UnitedyStatend these
upon a showing that extraordinary circumstances exist and that terms are defined in 28 U.S.C. § 451 may extend the time

limits only on a showing that extraordinary circumstancesdelay is indispensable to the interests of justice.exsanjutcrqieshedly
,exist and justice requires the delay.

Rule 5.i. Preliminary Examination. (e) Hearing and Finding. At the preliminary hearing, the
defendant may cross-examine adverse witnesses and may

(a) Probable Cause Finding. If from the evidence it appears that introduce evidence but cannot object to evidence on the
L there is probable cause to believe that an offense has been ground that it was unlawfully acquired. If the magistrate

committed and that the defendant committed it, the federal judge finds probable cause to believe an offense has been
magistrate judge shall forthwith hold the. defendant to answer in committed and the defendant committed it, the magistrate
district court. The finding of probable cause may be based upon judge must promptly require the defendant to appear for
hearsay evidence in whole or in part. The defendantmay-cross- further proceedings.
examine adverse witnesses and may introduce evidence.
Objections to evidence on the ground that it was acquired byL unlawful means are not properly made at the preliminary
examination. Motions to suppress must be made to the trial court
as provided in Rule 12.
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(b) Discharge of Defendant. If from the evidence it-appears that (f) Discharging the Defendant. If the magistrate judge
there is no probable cause to believe that an offense has been finds no probable cause to believe an offense has been
committed or that the defendant committed it, the federal committed or the defendant committed it, the magistrate
magistrate judge shall dismiss the complaint and discharge the judge must dismiss the complaint and discharge the
defendant. The discharge of the defendant shall not preclude the defendant. A discharge does not preclude the
government from instituting a subsequent prosecution for the government from later prosecuting the defendant for the r
same offense. same offense.

(c) Records. After concluding the proceeding'the federal (g) Records. The preliminary hearing must be recorded by a
magistrate judge shall transmit forthwith to the clerk of the court reporter or by a suitable recording device." A

district court all papers in the-proceeding. The magistrate judge recording of the proceeding may be made available to
shall promptly make or cause to be made a record or summary of any party upon' request. , copy of the recording and a
such proceeding. transcript may be provided to any party upon request fand

upon payment as required by applicableb' Jjiicial Lt
(1) On.timely application to a federal magistrate judge, the Conference regulations.
attorney for a defendant in a criminal case may be given the
opportunity to have the recording of the hearing on preliminary
examination made available to that attorney in connection with
any further hearing or preparation for trial. The court may, by
local rule, appoint the place for and define the conditions under
which such opportunity may be afforded counsel.

(2) On application of a defendant addressed to the court or any
judge thereof, an order may issue that the federal magistrate judge
make available a copy of the transcript, or of a portion thereof, to
defense counseL Such order shall provide for prepayment of costs .
of such transcript by the defendant unless the defendant rmakes a
sufficient affidavit that the defendant'is unable to pay or to give
security therefor, in which case the expense shall be paid by the .
Director of the Administrative Office of the United States-Courts
from available appropriated funds. Counsel for the government
may move also that a copy of the transcript, in whole or in part,
be made available to it, for good cause shown, and an order may L
be entered granting such motion in whole or in part, on
appropriate terms, except that the government need notrprepay
costs nor furnish security itherefor. L

P ~~~(h) Production of Statements.
(d) Production of Statements. (,

(1) In GeneraL Rule 26.2(a)-(d) and (f) applies at any F
(1) In General. Rule 26.2(a)-(d) and (f) applies at any hearing hearing under this rule, unless the magistrate judge
under this rule, unless the court, for good cause shown, rules for good cause rules otherwise in a particular case.
otherwise in a particular case.

(2) Sanctions for Failure to Produce Statement. If a
(2) Sanctions for Failure to Produce Statement. If a party elects party disobeys a Rule 26.2(a) order to deliver a
not to comply with an order under Rule 26.2(a) to deliver a statement to the moving party, the magistrate judge F
statement to the moving party, the court may not consider the must not consider the testimony of a witness whose L

testimony of a witness whose statement is withheld. statement is withheld ti o -
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Committee Notes
L Rule 5.1

May 10, 2000

E COMMITTEE NOTE

r The language of Rule 5.1 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic, except as noted below.

First, the title of the rule has been changed. Although the underlying statute,
18 U.S.C. § 3060, uses the phrase preliminary examination, the Committee believes
that the phrase preliminary hearing is more accurate. What happens at this
proceeding is more than just an examination; it includes an evidentiary hearing,

r- argument, and a judicial ruling. Further, the phrase preliminary hearing
predominates in actual usage.

Rule 5.1(a) is composed of the first sentence of the second paragraph of
current Rule 5(c). Rule 5.1 (b) addresses the ability of a defendant to elect where a
preliminary hearing will be held. That provision is taken from current Rule 40(a).

Rule 5.1 (c) and (d) include material currently located in Rule 5(c): scheduling
and extending the time limits for the hearing. Although the rule continues to refer
to proceedings before a "court," the Committee is aware that in most districts,
magistrate judges perform these functions. That point is also reflected in the
definition of "court" in Rule 1(b), which in turn recognizes that magistrate judges
may be authorized to act.

Rule 5.1(e), addressing the issue of probable cause, contains the language
L currently located in Rule 5.1(a), with the exception of the sentence, "The finding of

probable cause may be based upon hearsay evidence in whole or in part." That
language was included in the original promulgation of the rule in 1972. Similar

L language was added to Rule 4 in 1974. In the Committee Note on the 1974
amendment, the Advisory Committee explained that the language was included to
make it clear that a finding of probable cause may be based upon hearsay, noting that

LI there had been some uncertainty in the federal system about the propriety of relying
upon hearsay at the preliminary examination. See Advisory Committee Note to Rule
5.1 (citing cases and commentary). Federal law is now clear on that proposition.
Thus, the Committee believed that the reference to hearsay was no longer necessary.
Further, the Committee believed that the matter was best addressed in Rule
1101 (d)(3), Federal Rules of Evidence. That rule explicitly states that the Federal

L Rules of Evidence do not apply to "preliminary examinations in criminal



LJ

cases,...issuance of warrants for arrest, criminal summonses, and search warrants."
The Advisory Committee Note accompanying that rule recognizes that: "The nature
of the proceedings makes application of the formal rules of evidence inappropriate
and impracticable." The Committee did not intend to make any substantive changes
in practice by deleting the reference to hearsay evidence.

Rule 5.1 (f), which deals with the discharge of a defendant, consists of former
Rule 5.1(b).

Rule 5.1 (g) is a revised version of the material in current Rule 5.1 (c). Instead
of including detailed information in the rule itself concerning records of preliminary
hearings, the Committee opted simply to direct the reader to the applicable Judicial 7
Conference regulations governing records. The Committee did not intend to make L
any substantive changes in the way in which those records are currently made
available.

Finally, although the rule speaks in terms of initial appearances being
conducted before a magistrate judge, Rule 1 (c) makes clear that a district judge may 7
perform any function in these rules that a magistrate judge may perform. L

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure,
the Committee decided to publish separately any rule that includes what it considered
at least one major substantive change. The purpose for this separate publication is
to highlight for the bench and -the bar any proposed amendments that the Committee V
believes will result in significant changes in current practice. Rule 5.1 is one of those
rules. In revising Rule 5.1, the Committee decided to also propose a significant
substantive change that would permit a United States Magistrate Judge to grant a K
continuance for a preliminary hearing conducted under the rule where the defendant L
has not consented to such a continuance.> That version is being published rm
simultaneously in a separate pamphlet. v

LJ, ... .. .~~~
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r I II. INDICTMENT AND INFORMATION TITLE III. THE GRAND JURY, THE
L INDICTMENT, AND THE INFORMATION

Rule 6. The Grand Jury Rule 6. The Grand Jury,

(a) Summoning Grand Juries. (a) Summoning a Grand Jury.

(1) Generally. The court shall order one or more grand juries to (1) In General. When the public interest so requires, the

be summoned at such time as the public interest requires. The court must order that one or more grand juries be

grand jury shall consist of not less than 16 nor more than 23 summoned. A grand jury must have 16 to 23

r members. The court shall direct that a sufficient number of legally members, and the court must order that enough

qualified persons be summoned to meet this requirement. legally qualified persons be summoned to meet this
requirement.

(2) Alternate Jurors. The court may direct that alternate jurors
may be designated at the time a grand jury is selected. Alternate (2) Alternate Jurors. When a grand jury is selected, the

jurors in the order in which they were designated may thereafter court may designate alternate jurors. They must be

be impanelled as provided in subdivision (g) of this rule. drawn and summoned in the same manner and must

Alternate jurors shall be drawn in the same manner and shall have have the same qualifications as regular jurors.

the same qualifications as the regular jurors, and if impanelled Alternate jurors will be impaneled in the sequence in

shall be subject to the same challenges, shall take the same oath which they are designated. If impaneled, an alternate

7 and shall have the same functions, powers, facilities and juror is subject to the same challenges, takes the

L privileges as the regular jurors. same oath, and has the same functions, duties,
powers, and privileges as a regular juror.

(b) Objections to Grand Jury and to Grand Jurors. (b) Objections to the Grand Jury or to a Grand Juror.

(1) Challenges. The attorney for the government or a defendant (1) Challenges. Either the government or a defendant

who has been held to answer in the district court may challenge may challenge the grand jury on the ground that it

the array of jurors on the ground that the grand jury was not was not lawfully drawn, summoned, or selected, and

selected, drawn or summoned in accordance with law, and may may challenge an individual juror on the ground that

challenge an individual juror on the ground that the juror is not the juror is not legally qualified.

r legally qualified. Challenges shall be made before the
administration of the oath to the jurors and shall be tried by the (2) Motion to Dismiss an Indictment. A party may

court. move to dismiss the indictment based on an
objection to the grand jury or on an individual

(2) Motion to Dismiss. A motion to dismiss the indictment may juror's lack of legal qualification, unless the court

L be based on objections to the array or on the lack of legal has previously ruled on the same objection under

qualification of an individual juror, if not previously determined Rule 6(b)(1). The motion to dismiss is governed by

upon challenge. It shall be made in the manner prescribed in 28 28 U.S.C. § 1867(e). The court cannot dismiss the

U.S.C. § 1867(e) and shall be granted under the conditions indictment on the ground that a grand juror was not

prescribed in that statute. An indictment shall not be dismissed on legally qualified if the record shows that at least 12

the ground that one or more members of the grand jury were not qualified jurors concurred in the indictment.

legally qualified if it appears from the record kept pursuant to
subdivision (c) of this rule that 12 or more jurors, after deducting
the number not legally qualified, concurred in finding the2 indictment.
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(c) Foreperson and Deputy Foreperson. The court shall (c) Foreperson and Deputy Foreperson. The court will |
appoint one of the jurors to be foreperson and another to be appoint one juror as the foreperson and another as the
deputy foreperson. The foreperson shall have power to administer deputy foreperson. In the foreperson's absence, the |
oaths and affirmations and shall sign all indictments. The deputy foreperson will act, as the foreperson. The L I
foreperson or another juror designated by the foreperson shall foreperson may administer oaths and affirmations and
keep record of the number ofjurors concurring Lin the finding of will sign all indictments.-The foreperson - or another
every indictment and shall file the record withthe clerkbof the juror designated by the foreperson - will record the [acourt, but the record shall not be made public except on, order of number of jurors concurring in every indictment and will
the court. During the absence of the foreperson, the deputy file the record with the district clerk, but the record may
foreperson shall act as foreperson. , , not be made public unless the court so orders. 7
(d) Who May Be Present. (d) Who May Be Present. "

(1) While Grand Jury is in Session. Attorneys for the (1) While the Grand Jury Is i, Session. The following K
government, the witness under examination, interpreters when persons may be pResent while the grand jury is in L
needed and, for the purpose of taking the evidence, a session: attorneys for the government, the witness
stenographer or operator of a recording device may be present being questioned, interpreters when needed, and a
while the grand jury is in session. stenographer orl bperator ofa''recording device:..

(2) During Deliberations and'Voting. No person other than the (2) During Deliberations atnd Votin'g, No person other
jurors, and any interpreter necessary to assist a juror who is than the jurors, and any interpreter needed to assist a K
hearing or speech impaired, may be present while the grand jury hearing-impaired or' speech-impaired juor, may be
is deliberating or voting ,resei* while the grand jury is delibertigior voting.

,.,~~~~~~~~A
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I ' . ~~~~~~~~~~~~~~~(e) Recording and Disclosing Proceedings.l
(e) Recording and Disclosure of Proceedings. (

(1) Recording the Proceedings. Except while the grand
(1) Recording of Proceedings. All proceedings, except when the jury is deliberating or voting, all proceedings must
grand jury is deliberating or voting, shall be recorded be recorded by a court reporter or by a suitable

stenographically or by an electronic recording device. An recording device. The validity of a prosecution is not

Cl unintentional failure of any recording to reproduce all or any affected by the unintentional failure to make a l

portion of a proceeding shall not affect the validity of the recording. Unless the court orders otherwise, an
L prosecution. The recording or reporter's notes or any transcript attorney for the government will retain control of the

prepared therefrom shall remain in the custody or control of the recording, the reporter's notes, and any transcript
attorney for the government unless otherwise ordered by the court prepared from those notes.
in a particular case.

(2) General Rule of Secrecy. Unless these rules provide
(2) General ]Rule of`Secrecy. A grand juror, an interpreter, a otherwise, the following persons must not disclose a

L ., stenographer, an operator of a recording device, a typist who matter occurring before the grand jury:
transcribes recorded testimony, an attorney for the government, or

any person to whom disclosure is made under paragraph
(3)(A)(ii) of this subdivision shall not disclose matters occurring (
before the grand jury, except as otherwise provided for in these (B) an interpreter;
rules. No obligation of secrecy may be imposed on any person

except in accordance with this rule. A knowing violation of Rule (C) a court reporter;

L- 6 may be punished as a contempt of court.

(D) an operator of a recording device;

L (E) a person who transcribes recorded testimony;

(F) an attorney for the government; or

(G) a person to whom disclosure is made under Rule
6(e)(3)(A)(ii).

L. May1 11,20Drf
L

I t . ~~~~~~~~~~~~~~~~~~~~~Federal Rules of Criminal Procedure

0 $ ~~~~~~~~~~~~~~~~~~~~~~~~May 11, 2000 Draft
Page 18



(3) Exceptions. (3) Exceptions.

(A) Disclosure otherwise prohibited by this rule of matters (A) Disclosure of a grand-Jury matter- other than.
occurring before the grand jury, other than its deliberations and the grand jury's deliberations or any grand L.

'juror's vote - may be made to: Lthe vote of any grand juror, may be made to-

(i)' an attorney for the government for use in(i) an attorney for the government for use in the performance of pe-aorng tha atovrnmedty or us i L
such attorney's duty; and p y duty; or LlJ
(ii) such government personnel (including personnel of a state or , a g e p i

subdivision of a state) as are deemed necessary by an attorney for
fl, ih ~~~~~~~~~~those of a state or state subdiision or of anthe government to assist an attorney for the government in the

performance of such attorney's duty to enforce federal crimialIndian tribe - that an attorney for the
law. overnment considers necessary to assist in

performing that attorney's duty to enforce
(B) Any person to whom matters are disclosed under federal criminal law.
subparagraph (A)(ii) of this paragraph shall not utilize that grand
jury material for any purpose other than assisting the attorney for (B) A person to whom iformation is disclosed
the government in the performance of such attorney's duty to u R A m u t Tinformation only' to as'sist an attorney for theenforce federal criminal law. An attorney'for the government gomiatin o rming that attorney duty
shall promptly provide the district court, before which was tovenrcen in' final lawA attorney f dy
impaneled the grand jury whose material has' been so disclosed, th e go ernment promptly pro.vid the court
with the names of the persons to whom such disclosure has been the g rnt d jry with the names o
made, and shall certify that the attorney has advised such persons al persons tho andilure has be made,
of their obligation of secrecy under this rule. and mertify th th e attore has aded l>: P 11 , . n ~~~~~~~~~and must certify that the attorney has advised F.

those persons of their obligation of secrecy
.. __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ under this rule.

'7
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K i (C) Disclosure otherwise prohibited by this rule of matters (C) An attorney for the government may disclose

occurring before the grand jury may also be made- any grand-jury matter to another federal grand
7.k jury.
L (i) when so directed by a court preliminarily to or in connection

with a judicial proceeding; (D) The court may authorize disclosure - at a time,

(ii) when permitted by a court at the request of the defendant, in a manner, and subject to any other conditions

7 upon a showing that grounds may exist for a motion to dismiss that it directs - of a grand-jury matter:
L. the indictment because of matters occurring before the grand jury;

(iii) when the disclosure is made by an attorney for the (i) preliminarily to or in connection with a

government to another federal grand jury; or judicial proceeding;
(iv) when permitted by a court at the request of an attorney for
the government, upon a showing that such matters may disclose a (ii) at the request of a defendant who shows

violation of state criminal law, to an appropriate official of a state that a ground may exist to dismiss the

or subdivision of a state for the purpose of enforcing such law. indictment because of a matter that
If the court orders disclosure of matters occurring before the occurred before the grand jury;

grand jury, the disclosure shall be made in such manner, at such
time, and under such conditions as the court may direct. (iii) at the request of the government if it shows

L > - M that the matter may disclose a violation of
state or Indian tribal criminal law, as long
as the disclosure is to an appropriate state,
state-subdivision, or Indian tribal official
for the purpose of enforcing that law; or

!R (iv) at the request of the government if it shows

L that the matter may disclose'a violation of
military criminal law under the Uniform

7 Code of Military Justice, as long as the
disclosure is to an appropriate military
official for the purpose of enforcing that
law.

K (D) A petition for disclosure pursuant to subdivision (e)(3)(C)(i) (E) A petition to disclose a grand jury matter under

shall be filed in the district where the grand jury convened. Unless Rule 6(e)(3)(D)(i) must be filed in the district

gt hearing is ex parte, which it may be when the petitioner is the where the grand jury convened. Unless the

L government, the petitioner shall serve written notice of the hearing is ex parte - as it may be when the

petition upon (i) the attorney for the government, (ii) the parties government is the petitioner - the petitioner

to the judicial proceeding if disclosure is sought in connection must serve the petition on, and the court must
with such a proceeding, and (iii) such other persons as the court afford a reasonable opportunity to appear and be

may direct. The court shall afford those persons a reasonable heard to:
opportunity to appear and be heard.

(i) the attorney for the government;

(ii) the parties to the judicial proceeding; and

K (iii) any other person whom the court may
____________________________________________________________ designate.
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r
(E) If the judicial proceeding giving rise to the petition is in a (F) If the petition to disclose arises out of a

federal district court in another district, the court shall transfer the proceeding in another district, the petitioned
matter to that court unless it can reasonably obtain sufficient court must transfer the petition to the other court
knowledge of the proceeding to determine whether disclosure is unless the petitioned court can-reasonably I |
proper. The court shall order transmitted to the icourt'to which the determine whether disclosure is proper. If the
matter is transferred the material sought to be disclosed, if petitioned court decides to transfer, it must send
feasible, and a written evaluation of theineed for continued grand to the transferee courtthe material sought to beE
jury secrecy. The court to which the matter is transferred shall disclosed, if feasible an'd a written evaluation of
afford the aforementioned persons:a reasonable opportunity to the need for.continued grand-jury secrecy.The
appear and be heard. transferee court must afford those persons l

identified in Rule 6(e)(3)(E) a reasonable, L
opportunity to 'appear and be heard., \ 0 i

(4) Sealed Indictments. The federal magistrate judge to whom (4) Sealed indichent.
an indictment is returned may direct that the indictment be kept an indictment is - Tire st jug to whn K
secret until the defendant is in custody or has been released indictm ntbe kept secret A~ntiltpe defendantlis'in
pending trial..Thereupon the clerk shall seal the indictment and no custody or h as been r' ' d t
person shall disclose the return of the indictment except when clerkreal e oenm en
necessary for the issuance and execution of a warrant or may disclose the indictment's existence except as
summons. necessary to issue or execute a warrant or summons. |

(5) Closed Hearing. Subject to any right to an open hearing in (5) Closed Hearing. Subject to any right to an open
contempt proceedings, the court shall order a hearing on matters hearing in a contempt proceeding, the court must
affecting a grandjury proceeding to be closed to the extent close any hearing to the extent necessary to prevent | 7
necessary to prevent disclosure of matters occurring before a disclosure of a matter occurring before a grand jury. |
grandjury.

(6) Sealed Records. Records, orders, and subpoenas
(6) Sealed Records. Records,' orders and subpoenas relating to relating to grand-jury proceedings must be kept

grand jury proceedings shall be kept under seal to the extent and under seal to the extent and as long as necessary to
for such time as is necessary to prevent disclosure of matters prevent the unauthorized disclosure of a matter |
occurring before a grand jury. ' occurring before a grand jury. |

(7) Contempt. A knowing violation of Rule 6 may be
,___________________________________________________ _ . .punished as a contempt of court.
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L . . . ~~~~~~~~~~~~~~~~(l) Indictment and Return. A grand jury may indict only if
(f) Finding and Return of Indictment. A grand jury may indict a t least 12 j urors concur. The grand jury - or its

only upon the concurrence of 12 or more jurors. The indictment leas on cur. Thepgran - or ts

shall be returned by the grand jury, or through the foreperson or foreperson or deputya fortejudge in Open court. If a

deputy foreperson on its behalf, to a federal magistrate judge in complaint or information is pending against the

open court. If a complaint or information is pending against the
defendant and 1pesndon tdefendant and 12 jurors do not concur in the indictment,

defndn and 12 persons do not vote to indict, the foreperson th foeero mutpopl.n nwiigrpr h

FT shall so report to a federal magistrate judge in writing as soon as lack of concurrence to the magistrate judge.
possible.

(g) Discharge and Excuse. A grand jury shall serve until (g) Discharge. A grand jury must serve until the court
. ~~~~~~~~~discharges it, but it may serve more than 18 months only

discharged by the court, but no grand jury may serve more than
, . ~~~~~~~~~~~If the court; having determined that an extension IS in the

18 months unless the court extends the service of the grand jury ic tert, extendsterand jury's sice. An

for a period of six months or less upon a determination that such ,
. . ; - . . S ' i L ~~~~~extension~may be granted for no more than 6 months,

extension is in the public interest. At any time for cause shown
1 < ~~~~~~excep as otherwise provided by statute.

the court may excuse a juror either temporarily or permanently, ept

7 and in the latter event the court may impanel another person in ( l E
plc fthjuoexsd.(h) Excuse. At any time, for good cause, the court mayFT place of the Juror excused. .

excuse a juror either temporarily or permanently, and if

permanently, the court may impanel an alternate juror in

7 >plane of the excused juror.
f t
l (i) Indian Tribe, "'Indian tribe" means an Indian tribe

recognized by the Secretary of the Interior on a list

published in the Federal Register under 25 U.S.C.

§ 479a-1.1

L
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Committee Notes E
Rule 6
May 10, 2000

COMMITTEE NOTE,

The language of Rule 6 has been amended as part ofthe general restyling of
the Criminal Rules to make them more easily understood and to make style and Iterminology consistent throughout the rules. These, changes ,are intended to be
stylistic, except as noted below.-

The first change is in Rule 6(b)(1). The last sentence of current Rule 6(b)( )
provides that "Challenges 'shall be made before the administration ofthe oath to the
jurors and shall be tried by the court." That language has been deleted from the FT
amendede. The remainder ofthis subdivision rests on the assumption that formal, LI
proceedings, have begunagaist a person, i.e., an indictment has been returned. The
Committee -believed that although the first sentence reflects current practice of a , C
defendant being able to, challenge the composition or qualifications of the grand A
jurors after the indictment is I returnd, the second sentence does not comport with
modem practice. That dis a Defendant will normally not know the composition or
identity of the grand jurors befre they are administered their oath. Thus, there is no
opportunity to challenge them and have the court decide the issue before the oath is i
given.

In Rule 6(d)(1), the term "court stenographer" has been changed to "court
reporter." Similar changes have been made in Rule 6(e)(1) and (2).

Rule 6(e) continues to spell out the general rule of secrecy of grand jury
proceedings and the exceptions to that general rule. The last sentence in current Rule
6(e)(2), concerning contempt for violating Rule 6, now appears in Rule 6(e)(7). No
change in substance is intended.

Rule 6(e)(3)(A)(ii) includes a new provision recognizing the sovereignty of
Indian Tribes and the possibility that it would be necessary to disclose grand jury
information to appropriate tribal officials in order to enforce federal law. Similar F
language has been added to Rule 6(e)(3)(D)(iii).

Rule 6(e)(3)(C) consists of language located in current Rule 6(e)(3)(C)(iii). Lj
The Committee believed that this provision, which recognizes that prior court
approval is not required for disclosure of a grand jury matter to another grand jury,
should be treated as a separate subdivision in revised Rule 6(e)(3). No change in F
practice is intended.

Fl
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Rule 6(e)(3)(D)(iv) is a new provision that addresses disclosure of grand jury

information to armed forces personnel where the disclosure is for the purpose of

enforcing military criminal law under the Uniform Code of Military Justice, 10

7 U.S.C. §§ 801-946. See, e.g., Department of Defense Directive 5525.7 (January 22,

1985); 1984 Memorandum of Understanding Between Department of Justice and

Department of Justice; Memorandum of Understanding Between the Departments of

F Justice and Transportation (Coast Guard) Relating to the Investigations and

Prosecution of Crimes Over Which the Two Departments Have Concurrent

Jurisdiction (October 9, 1967).

In Rule 6(e)(3)(E)(ii), the Committee considered whether to amend the

language relating to "parties to the judicial proceeding" and determined that in the

context of the rule, it is understood that the parties referred to are the parties in the

same judicial proceeding identified in Rule 6(e)(3)(D)(i).

The Committee decided to leave in subdivision (e) the provision stating that

a "knowing violation of Rule 6" may be punished by contempt notwithstanding that,

due to its apparent application to the entirety of the Rule, the provision seemingly is

misplaced in subdivision (e). Research shows that the provision was added by

Congress in 1977 and that it was crafted solely to deal with violations of the secrecy

prohibitions in subdivision (e). See S. Rep. No. 95-354, p.8 (1977). Supporting this

narrow construction, the Committee found no reported decision involving an

application or attempted use of the contempt sanction to a violation other than of the

disclosure restrictions in subdivision (e). On the other hand, the Supreme Court in

dicta did indicate on one occasion its arguable understanding that the contempt

sanction would be available also for a violation of Rule 6(d) relating to who may be

present during the grand jury's deliberations. Bank of Nova Scotia v. United States,

487 U.S. 250, 263 (1987).

In sum, it appears that the scope of the contempt sanction in Rule 6 is

unsettled. Because the provision creates an offense, altering its scope may be beyond

go the authority bestowed by the Rules Enabling Act, 28 U.S.C. 2071 et seq. See 28

U.S.C. 2072(b) (Rules must not "abridge, enlarge, or modify any substantive right").

The Committee decided to leave the contempt provision in its present location in

subdivision (e), because breaking it out into a separate subdivision could be

construed to support the interpretation that the sanction may be applied to a knowing

violation of any of the Rule's provisions rather than just those in subdivision (e).

Whether or not that is a correct interpretation ofthe provision-a matter on which the

Committee takes no position-must be determined by caselaw, or resolved by

Congress.

Current Rule 6(g) has been divided into two new subdivisions, Rule 6(g),

Discharge, and Rule 6(h), Excuse. The Committee added the phrase in Rule 6(g)

7 "except as otherwise provided by statute," to recognize the provisions of 18 U.S.C.

§ 3331 relating to special grand juries.



Rule 6(i) is a new provision defining the term "Indian Tribe," a term used
only in this rule.

A,~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~7
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Rule 7. The Indictment and the Information Rule 7. The Indictment and the Information

L (a) Use of Indictment or Information. An offense which may (a) When Used.

be punished by death shall be prosecuted by indictment. An

offense which may be punished by imprisonment for a term (1) Felony. An offense must be prosecuted by an

exceeding one year or at hard labor shall be prosecuted by indictment if it is punishable:

indictment or, if indictment is waived, it may be prosecuted by

information. Any other offense may be prosecuted by indictment (A) by death; or

or by information.Aii information may be filed without leave of

L court. (B) by imprisonment for more than one year.

(2) Misdemeanor. An offense punishable by

imprisonment for one year or less may be prosecuted

in accordance with Rule 58(b)(1).'

(b) Waiver of Indictment. An offense which may be punished (b) Waiving Indictment. An offense punishable by

by imprisonment for a term exceeding one year or at hard labor imprisonment for more than one year may be prosecuted

may be prosecuted by information if the defendant, after having by information if the defendant - in open court and after

been advised of the nature of the charge and of the rights of the being advised of the nature of the charge and of the

defendant, waives in open court prosecution by indictment. defendant's rights - waives prosecution by indictment.

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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(c) Nature and Contents. (c) Nature and Contents. l

(1) In General. The indictment or the information shall be a (1) In General. The' indictment or information must be aIplain, concise and definite written statement of the essential facts plain, concise, and definite written statement of theconstituting the offense charged. It shall be signed by the attorney essential facts constituting the offense charged andfor the government. It need not contain a formal commencement, must be signed by an attorney for the government. Ita formal conclusion or any other matternot necessary to such need not contain'a formal introduction or conclusiononstatement. Allegations made in one count may be incorporated by A count may incorporate by reference an allegation|reference in another count. It may be alleged in a single count that , made in anothervcount. A count may allege that thethe means by which the defendant committed the offense are means by which the defendant committed they,
l unknown or that the defendant committed it by one or more offense are unknown or that the defendant
l'specified means. The indictment or information shall state for committed it by one or more specified means. For
ljeach count the official orc'ustomary citation of the statute, rule, each count, the indictment or information must giveregulation or other provision of law which the defendant is the official or customary citation of the statute, rule,alleged therein to have violated., regulation, or other provision of law that the

l~ 14 .,defendant is alleged to have violated '
(2) Criminal Forfeiture. No judgment of forfeiture may be
entered in a criminal proceeding unless the indictment or the (2) Criminal Forfeiture. No judgmernttof forfeiture may [7I information provides notice that'the defendant has an interest in be entered in a criminal proeeding unless the

l property that is subject to forfeiture in accordance with the indictment or the informtin provides notice that |
l T applicable statute.eX '[ thedefendant has an interest' in property that is l

subject to forfeiture in accordance with the(3) Harmless Error. Error in the citation or its omission shall applicable statute.not be ground for dismissal of the indictment or information or 
l

for reversal of a conviction if the error or omission did not (3) Citation Error. Unless the defendant was misled [mislead the defendant to the defendant's prejudice. and thereby prejudiced, neither an error in a citation
nor a citation's omission is a ground to dismiss the
indictment or information or to reverse a conviction. [7

(d) Surplusage. The court on motion of the defendant may strike (d) Surplusage. Upon the defendant's motion, the court maysurplusage from the indictment or information. strike surplusage from the indictment or information. L
(e) Amendment of Information. The court may permit an (e) Amending an Information. Unless an additional orinformation to be amended at any time before verdict or finding if different offense is charged or a substantial right of the LFno additional or different offense is charged and if substantial defendant is prejudiced, the court may permit anrights of the defendant are not prejudiced. information to be amended at any time before verdict or

finding.

(1) Bill of Particulars. The court may direct the filing of a bill of (f) Bill of Particulars. The court may direct the governmentparticulars. A motion for a bill of particulars may be made before to file a bill of particulars. The defendant may move for aarraignment or within ten days after arraignment or at such later bill of particulars before or within 10 days aftertime as the court may permit. A bill of particulars may be arraignment or at a later time if the court permits. Theamended at any time subject to such conditions as justice requires. government may amend a bill of particulars subject to
such conditions as justice requires. _

'The Supreme Court approved amendment in April 2000. The amendments take effect on December 1, 2000, unless Congress takesaction otherwise. 
L
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Committee Notes
Rule 7
May 10, 2000

COMMITTEE NOTE

The language of Rule 7 has been amended as part of the general restyling of

the Criminal Rules to make them more easily understood and to make style and

terminology consistent throughout the rules. These changes are intended, to be

stylistic.

The Committee has deleted the references to "hard labor"' in the rule. This
punishment is not found in current federal statutes.

L [Rule 7(c)(2), Criminal Forfeiture, is language approved by the Supreme
Court]

L The title of Rule 7(c)(3) has been amended. The Committee believed that

potential confusion could arise with the use of the term "harmless error." Rule 52,

L which deals with the issues of harmless error and plain error, is sufficient to address
L the topic. Potentially, the topic of harmless error could arise with regard to any of

,--% the other rules and there is insufficient need to highlight the term in Rule 7. Rule

L 7(c)(3), on the other hand, focuses specifically on the effect of an error in the citation
of authority in the indictment. That material remains but without any reference to
harmless error.

Lo
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Rule 8. Joinder of Offenses and of Defendants Rule 8. Joinder of Offenses or Defendants 7

(a) Joinder of Offenses. Two or more offenses may be charged (a) Joinder of Offenses. The indictment or information may
in the same indictment or information in a separate count for each charge a defendant in separate counts with 2 or more
offense if the offenses charged, whether felonies or misdemeanors offenses if the offenses charged - whether felonies or
or both, are of the same or similar character or are based on the misdemeanors or both - are of the same or similar L
same act or transaction or on two ormore acts'or transactions character, or are based on the same act or transaction, orconnected together or constituting parts of a-common scheme or are connected with or constitute parts of a common
plan. t , scheme or plan.

(b) Joinder of Defendants. Two or more defendants may be (b) Joinder of Defendants. The indictment or information
charged in the same indictment or information if they are alleged may charge 2 or more defendants if they are alleged to
to have participated in the same act or transaction or in the same have participated in the same act or transaction or in the
series of acts or transactions constituting an offense or offenses. same series of acts or transactions constituting an offense
Such defendants may be charged in one or more counts together or offenses. The defendants may be charged in one or
or separately and all of the defendants need not be charged in more counts together or separately. All defendants need
each count. not be charged in each count. L

.r~~~~~~~~~~~~~~~~~~~~~~~~~~~L
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Committee Notes
L Rule 8

May 10, 2000

COMMITTEE NOTE

The language of Rule 8 has been amended as part of the general restyling of

the Criminal Rules to make them more easily understood and to make style and

terminology consistent throughout the rules. These changes are intended to be

stylistic only.
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Rule 9. Warrant or Summons Upon Indictment or Rule 9. Arrest Warrant or Summons on an Indictment or
Information Information 77

(a) Issuance. Upon the request of the attorney for government (a) Issuance. The court must issue a warrant - or at the
the court shall issue a warrant for each defendant named in an government's request, a summons - for each defendant
information supported by a showing of probable cause under oath, named in an indictment or named in an information if one
as is required by Rule 4(a), or in an indictment. Upon the request or more affidavits accompanying the information
of the attorney for the government a summons instead of a establish probable cause to believe that an offense has
warrant shall issue. If no request is made, the court may issue ibe'en committed and that the defendant committed it.
either a warrant or a summons in its discretion. More than one More than one warrant or summons may issue for the
warrant or summons may issue fortHe same defendant. The clerk same defendant. If a defendant fails to appear in response
shall deliver the warrant or summons to the marshal or other to a summons, the court may, and upon request of the
person authorized by law to execute or serve it. If a defendant attorney for the government must, issue a warrant. The
fails to appear in response to the summons, a warrant shall issue. court must issue the arrest warrant to an officer
When a defendant arrested with a warrant or given a summons authorized to execute it or the summons to a person
appears initially before a magistrate judge, the magistrate judge authorized to serve it.
shall proceed in accordance with the applicable subdivisions of V
Rule 5.

(b) Form. (b) Form.

(1) Warrant. The form of the warrant shall be as provided in (1) Warrant. The warrant must conform to Rule 4(b)(1)
Rule 4(c)( 1) except that it shall be signed by the clerk, it shall except that it must be signed by the clerk and must
describe the offense charged in the indictment or information and describe the offense charged in the indictment or l
it shall command that the defendant be arrested and brought information.
before the nearest available magistrate judge. The amount of bail
may be fixed by the court and endorsed on the warrant. (2) Summons. The summons is to be in the same form

as a warrant except that it must require the defendant |
(2) Summons. The summons shall be in the same form as the to appear before the court at a stated time and place.
warrant except that it shall summon the defendant to appear
before a magistrate judge at a stated time and place.

(c) Execution or Service; and Return. (c) Execution or Service; Return; Initial Appearance.

(1) Execution or Service. The warrant shall be executed or the (1) Execution or Service.
summons served as provided in Rule 4(d)(1), (2) and (3). A
summons to a corporation shall be served by delivering a copy to (A) The warrant must be executed or the summons K
an officer or to a managing or general agent or to any other agent served as provided in Rule 4(c)(1), (2), and (3). L
authorized by appointment or by law to receive service of process
and, if the agent is one authorized by statute to receive service (B) The officer executing the warrant must proceed
and the statute so requires, by also mailing a copy to the in accordance with Rule 5(a)(1).
corporation's last known address within the district or at its L
principal place of business elsewhere in the United States. The
officer executing the warrant shall bring the arrested person
without unnecessary delay before the nearest available federal Li
magistrate judge or, in the event that a federal magistrate judge is
not reasonably available, before a state or local judicial officerf

authorized by 18 U.S.C. § 3041. L

r
L
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(2) Return. The officer executing a warrant shall make return (2) Return. A warrant or summons must be returned in

thereof to the magistrate judge or other officer before whom the accordance with Rule 4(c)(4).

defendant is brought. At the request of the attorney for the
government any unexecuted warrant shall be returned and (3) Initial Appearance. When an arrested or summoned

cancelled. On or before the return day the person to whom a defendant first appears before the court, the judge

summons was delivered for service shall make return thereof. At must proceed under Rule 5.

the request of the attorney for the government made at any time

while the indictment or information is pending, a warrant
returned unexecuted and not cancelled or a summons returned
unserved or a duplicate thereof may be delivered by the clerk to

the marshal or other authorized person for execution or service.

[(d) Remand to United States Magistrate for Trial of Minor
Offenses] (Abrogated Apr. 28, 1982, eff Aug. 1, 1982).
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Committee Notes
Rule 9 J
May 10, 2000

COMMITTEE NOTE

The language of Rule 9 has been amended as part of the general restyling of
the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below. ^

Rule 9 has been changed to reflect its relationship to Rule 4 procedures for
obtaining an arrest warrant or summons. Thus, rather than simply repeating material r
that is already located in Rule 4, the Committee determined that where appropriate,
Rule 9 should simply direct the reader to the procedures specified in Rule 4.

Rule 9(a) has been amended to permit a judge discretion whether to issue an
arrest warrant when a defendant fails to respond to a summons on a complaint.
Under the current language ofthe rule, if the defendant fails to appear, thejudge must C
issue a warrant. Under the amended version, if the defendant fails to appear and the L
government requests that a warrant be issued, the judge must issue one. In the
absence of such a request, the judge has the discretion whether to do so. This change
mirrors language in amended Rule 4(a). IL;

A second amendment has been made in Rule 9(b)(1). The rule has been
amended to delete language permitting the court to set the amount of bail on the L
warrant. The Committee believes that this language is inconsistent with the 1984
Bail Reform Act. See United States v. Thomas, 992 F. Supp. 782 (D.V.I. 1998) (bail r
amount endorsed on warrant that has not been determined in proceedings conducted L
under Bail Reform Act has no bearing on decision by judge conducting Rule 40
hearing).

The language in current Rule 9(c)(1), concerning service of a summons on
an organization, has been moved to Rule 4. L

L

L



IV. ARRAIGNMENT, AND PREPARATION TITLE IV. ARRAIGNMENT AND
FOR TRIAL PREPARATION FOR TRIAL

Rule 10. Arraignment Rule 10. Arraignment

Arraignment shall be conducted in open court and shall Arraignment must be conducted in open court and must consist

consist of reading the indictment or information to the defendant of:

or stating to the defendant the substance of the charge and calling (a) ensuring that the defendant has a copy of the

I on the defendant to plead thereto. The defendant shall be given a indictment or information;

copy of the indictment or information before being called upon to

plead. (b) reading the indictment or information to the
defendant or stating to the defendant the substance of

L . the charge; and then

(c) asking the defendant to plead to the indictment or
information.

IL

L
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Committee Notes
Rule 10
May 10 2000

COMMITTEE NOTE

The language of Rule 10 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology'consistent throughout the rules. These changes are intended to be
stylistic only.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure,
the Committee decided to publish separately any rule that includes what it considered U
at least one major substantive change. The purpose for this separate publication is
to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 10 is one of those L
rules. Another version of Rule 10, which includes several significant changes, is
being published simultaneously in a separate pamphlet. That version includes a
proposed amendment that would permit a defendant to waive altogether an Li
appearance at the arraignment and another amendment that would permit use of
video teleconferencing for arraignments. l

It

i '
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Rule 11. Pleas Rule 11. Pleas

L (a) Alternatives. (a) Entering a Plea.

(1) In General. A defendant may plead guilty, not guilty, or (1) In General. A defendant may plead guilty, not guilty,

nolo contendere. If a defendant refuses to plead, or if a or (with the court's consent) nolo contendere.

defendant organization, as defined in 18 U.S.C. § 18, fails to
appear, the court shall enter a plea of not guilty. (2) Conditional Plea. With the consent of the court and

the government, a defendant may enter a conditional

(2) Conditional Pleas. With the approval of the court and the plea of guilty or nolo contendere, reserving in writing

consent of the government, a defendant may enter a the right to have an appellate court review an adverse

conditional plea of guilty or nolo contendere, reserving in determination of a specified pretrial motion. A

writing the right, on appeal from the judgment, to review of defendant who prevails on appeal may then withdraw

the adverse determination of any specified pretrial motion. A the plea.

defendant who prevails on appeal shall be allowed to withdrawV the plea.

(b) Nolo Contendere. A defendant may plead nolo contendere (3) Nolo Contendere Plea. Before accepting a plea of

only with the consent of the court. Such a plea shall be accepted by nolo'contendere, the court must considerthe parties'

the court only after due consideration of the views of the parties views and the public interest in the effective

and the interest of the public in the effective administration of administration of justice.

justice.
(4) Failure to Enter a Plea. If a defendant refuses to enter

a plea or if a defendant organization fails to appear, the
court must enter a plea of not guilty.

AL
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Ll
(c) Advice to Defendant.Before accepting a plea of guilty~or nolo (b) Consideration and Acceptance of a Guilty or Nolo EL
contendere, the court must address the defendant personally in Contendere Plea.
open court and inform the defendant of, and determine that the
defendant understands, the following: (1) Advising and Questioning the Defendant. Before the

(1) the nature of the charge to which the plea is offered, the court accepts a plea of guilty or nolo contendere, the
mandatory minmimu penalty provided by law; if any, and the . defendant may be placed under oath, and the court
k maximum possible penalty provided bylaw, includig the must address the defendant personally in open court.
effect of any special parole or supervised release term, the fact During this address, the court must inform the lX
that the court is required to c~nsider any applicable sentencing defendant of, and determine that the defendant
guidelies but may depart fom those guidelines under some understands, the following:
circutustances, and, wheirapplicable, that-the court may also .[F
order the; defendat to 'make !restiion 'tci any victim of the (A) any statementfthat the defendant gives under oath
l offeniseand IBM Eli ! p ,, -, ' T , a, ! may be 'used against the defendant in a later
(2) if the defendant'is not represented by ini attorney, that the prosecution for perjury or false statement;

defendant has the right to be represented by an'attorney at -.
every stage of the proceeding, and, if necessary, one will be (B) the right to plead not guilty, or having already so
appointed to represent the defendant; and pleaded, to persist in that plea;
(3) thatithe defendant has the right to plead not guilty or to ...J

persist in that plea if it has already been made, the right to be (C) the right to a jury trial;
tried by ajury and at thaft rial the right to the assistance of l
counsel, the right to confrpnt and coss-exanine adverse (D) the right to be represented by counsel - and if
witnesses, and the right against compelled self-incrimination; necessary have the court appoint counsel - at
and .- - trial and at every other stage of the proceeding;
(4) that if a plea of guilty or nolbl contendere is accepted by l
the court there will not be a further trial of any kind, so that by (E) the right at trial to confront and cross-examine
pleading guilty or nolo contendere the defendant waives the adverse witnesses, to be protected from compelled
right to a trial; and self-incrimination, to testify and present evidence,
(5) if the court intends to question the defendant under oath, and to compel the attendance of witnesses; 12
on the record, and in the presence of counsel about the offense
to which the defendant has pleaded, that the defendant's (F) the defendant's waiver of these trial rights if the
answers may later be used against the defendant in a court accepts a plea of guilty or nolo contendere; V
prosecution for perjury or false statement; and

(G) the nature of each charge to which the defendant
is pleading;

AL
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(6) the terms of any provision in a plea agreement waiving the right (H) any maximum possible penalty, including

to appeal or to collaterally attack the sentence. imprisonment, fine, special assessment, forfeiture,
restitution, and term of supervised release;

(I) any mandatory minimum penalty;

(J) 'the court's obligation to apply the Sentencing
Guidelines, and the court's authority to depart
from those guidelines under some circumstances;
and

(K) the terms of any plea-agreement provision
waiving the right to appeal or to collaterally attack
the, sentence.

(d) Insuring That the Plea is Voluntary. The court shall not (2) Ensuring That a Plea Is Voluntary. Before accepting

accept a plea of guilty or nolo contendere without first, by a plea of guilty or nolo contenderes the court must

addressing the defendant personally in open court, determining that address the defendant personally in open court and

the plea is voluntary and not the result of force or threats or of determine that the plea is voluntary and did not result

promises apart from a plea agreement. The court shall also inquire from force, threats, or promises (other than promises in

as to whether the defendant's willingness to plead guilty or nolo a plea agreement).

contendere results from prior discussions between the attorney for

the government and the defendant or the defendant's attorney. (3) Determining the Factual Basis for a Plea. Before
entering judgment on a guilty plea, the court must
determine that there is a factual basis for the plea.
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(e) Plea Agreement Procedure. (c) Plea Agreement Procedure. |

(1) In General. The attorney for the government and the (I) In General. An attorney for the government and the ,
attorney for the defendant - or the defendant when acting pro defendant's attorney, or the defendant when
se - may agree that, upon the defendant's entering a plea of proceeding pro se, may discuss and agree to a plea.
guilty or nolo contendere to a charged offense, or to a lesser or The court must not participate in these discussions. Ifrelated offense., the attorney for the government will: the defendant pleads guilty or nolo contendere to either

(A) moyveto dismiss other charges; or the charged offense or a lesser or related offense, the
(B)'recommend, or, agree notto oppose the plea agreement may specify that the attorney for the

defendant's request for a particular sentence or sentencing government will:
range, or that a particular provision of the Sentencing [I

Guidelines, or policy statement, or sentencing factor is or (A) not bring, or will move to dismiss, other charges;
is not applipable to the case. Any such recommendation
or request is not binding on the court; or (B) recommend, or agree not to oppose the

(C) agree that a specific sentence or sentencing range defendant's request, that a particular sentence or
is the appropriate disposition" of the case or that a sentencing range is appropriate or that a particular
particular provision 'f the Sentencing Guidelines, or provision of the Sentencing Guidelines, or policy
policy statement ,r sentencing factor is or is not -statement, or sentencing factor is or is not v
applicable to the case. Such a plea agreement is binding applicable (such a recommendation or request
on the court 6nee it is accepted by the court. does not bind the court); or '

The court shilli nbtpafticipatelin any discussions IL . . T
between the parties concerning any such plea agreement. (C) agree that a specific sentence or sentencing range

is the appropriate disposition of the case, or that a
particular provision of the Sentencing Guidelines,
or policy statement, or sentencing factor is or is
not applicable (such a recommendation or request
binds the court once the court accepts it).

(2) Notice of Such Agreement. If a plea agreement has been (2) Disclosing a Plea Agreement. The parties must
reached by the parties, the court shall, on the record, require disclose the plea agreement in open court when the
the disclosure of the agreement in open court or, upon a plea is offered, unless the court for good cause allows
showing of good cause, in camera, at the time the plea is the parties to disclose the plea agreement in camera.
offered. If the agreement is of the type specified in subdivision
(e)(l)(A) or (C), the court may accept or reject the agreement,
or may defer its decision as to the acceptance or rejection until
there has been an opportunity to consider the presentence
report. If the agreement is of the type specified in subdivision
(e)(l)(B), the court shall advise the defendant that if the court L
does not accept the recommendation or request the defendant
nevertheless has no right to withdraw the plea.

L
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(3) Acceptance of a Plea Agreement. If the court accepts the (3) Judicial Consideration of a Plea Agreement

plea agreement, the court shall inform the defendant that it will

embody in the judgment and sentence the disposition provided (A) To the extent the plea agreement is of the type

for in the plea agreement. specified in Rule I l(c)(l)(A) or (C), the court
may accept the agreement, reject it, or defer a

decision until the court has reviewed the

presentence report.

(B) To the extent the plea agreement is of the type

specified in Rule 1 (c)(l)(B), the court must
advise the defendant that the defendant has no
right to withdraw the plea if the court does not

follow the recommendation or request.

(4) Accepting a Plea Agreement. If the court accepts the
plea agreement, it must inform the defendant that to
the extent the plea agreement is of the type specified in
Rule 11 (c)(1)(A) or (C), the agreed disposition will be
included in the judgment.

(4) Rejection of a Plea Agreement. If the court rejects the (5) Rejecting a Plea Agreement. If the court rejects a plea

plea agreement, the court shall, on the record, inform the agreement containing provisions of the type specified

parties of this fact advise the defendant personally in open in Rule I1 (c)(l)(A) or (C), the court must on the

court or, on a showing of good cause, in camera, that the court record:

is not bound by the plea agreement, afford the defendant the
opportunity to then withdraw the plea, and advise the (A) inform the parties that the court rejects the plea

Fe defendant that if the defendant persists in a guilty plea or plea agreement;

of nolo contendere the disposition of the case may be less
favorable to the defendant than that contemplated by the plea (B) advise the defendant personally in open court -

agreement. or, for good cause, in camera - that the court may
not follow the plea agreement and give the
defendant an opportunity to withdraw the plea;
and

(C) advise the defendant personally that if the plea is
not withdrawn, the court may dispose of the case
less favorably toward the defendant than the plea
agreement contemplated.

II
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U
(5) Time of Plea Agreement Procedure. Except for good (d) Withdrawing a Guilty'or Nolo Contendere Plea. A

cause shown, notification to the court of the existence of a plea defendant may withdraw a plea of guilty or nolo
agreement shall be given at the arraignment or at such other contendere:
time, prior to trial, as may be fixed by the court. .7

(1) before the court accepts a plea of guilty or a plea of
nolo contendere, for any, or no, reason; or A

(2) after the court accepts a plea of guilty or nolo
contendere, but before it imposes sentence if:

(A) the court rejects a plea agreement under Rule F
I I (c)(5); or

(B) the defendant can show fair and just reasons for
requesting the withdrawal.

(e) Finality of Guilty or Nolo Contendere Plea. After the
court imposes sentence the defendant may not withdraw a
plea of guilty or nolo contendere and the plea may be set
aside only on direct appeal or by motion under 28 U.S.C.
§ 2255.

(6) Inadmissibility of Pleas, Plea Discussions, and Related (f) Admissibility or Inadmissibility of a Plea, Plea
Statements. Except as otherwise provided in this paragraph, Discussions, and Related Statements. Except as
evidence of the following is not, in any civil or criminal otherwise provided in this subdivision, evidence of the
proceeding, admissible against the defendant who made the following is not, in any civil or criminal proceeding,
plea or was a participant in the plea discussions: admissible against the defendant who made the plea or was

a participant in the plea -discussions:
(A) a plea of guilty which was later withdrawn;

(1) a plea of guilty that was later withdrawn;
l It (B) a plea of nolo contendere; U

plea o) a plea of nolo contender
(C) any statement made in the course of any proceedings
under this rule regarding either of the foregoing pleas; or (3) any statement made in the course of any proceedings

under this rule regarding either of the foregoing pleas;
(D) any statement made in the course of plea discussions or 6e
with an attorney for the government which do not result in
a plea of guilty or which result in a plea of guilty later (4) any statement made in the course of plea discussions
withdrawn. with an attorney for the government which do not

However, such a statement is admissible (i) in any proceeding result in a plea of guilty or which result in a plea of *

wherein another statement made in the course of the same plea or guilty later withdrawn. However, such a statement is
plea discussions has been introduced and the statement ought in admissible (i) in any proceeding wherein another
fairness be considered contemporaneously with it, or (ii) in a statement made in the course of the same plea or plea 7
criminal proceeding for perjury or false statement if the statement discussions has been introduced and the statement
was made by the defendant under oath, on the record, and in the ought in fairness be considered contemporaneously
presence of counsel. with it, or (ii) in a criminal proceeding for perjury or

false statement if the statement was made by the
defendant under oath, on the record, and in the

l _____________________________________________________________ presence of counsel.
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(f) Determining Accuracy of Plea. Notwithstanding the

acceptance of a plea of guilty, the court should not enter a

judgment upon such plea without making such inquiry as shall

~ satisfy it that there is a factual basis for the plea.

(g) Record of Proceedings. A verbatim record of the proceedings (g) Recording the Proceedings. The proceedings during

at which the defendant enters a plea shall be made and, if there is a which the defendant enters a plea must be recorded by a

Lt' plea of guilty or nolo contendere, the record shall include, without court reporter or by a suitable recording device. If there is a

limitation, the court's advice to the defendant, the inquiry into the guilty plea or a nolo contendere plea, the record must

F' voluntariness of the plea including any-plea agreement, and the include the inquiries and advice to the defendant required

inquiry into the accuracy of a guilty plea. under Rule 11(b) and (c).

(h) Harmless Error. Any variance from the procedures required (h) Harmless Error. A variance from the requirements of this

by this rule which does not affect substantial rights shall be rule is harmless error if it does not affect substantial rights.

disregarded. ,

,
i44
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Committee Notes
Rule 11
May 10, 2000

COMMITTEE NOTE

The language of Rule 11 has been amended and reorganized as part of the
general restyling of the Criminal Rules to make them more easily understood and to L
make style and terminology consistent throughout the rules. These changes are If
intended to be stylistic only, except as noted below.

Amended Rule 11 (b)(1) requires the court to apprise the defendant of his or
her rights before accepting a plea of guilty or nolo contendere. The list is generally
the same as that in the current rule except that the reference to parole has been
removed and the judge is now required under Rule 1 l(b)(l)(H) to advise the
defendant of the possibility of a fine and special assessment as a part of a maximum
possible sentence. Also, the list has been re-ordered.

Rule 1 (c)(l)(A) includes a change which recognizes a common type of plea
agreement-that the government will "not bring" other charges.

The Committee considered whether to address the practice in some courts of
using judges to facilitate plea agreements. The current rule states that "the court shall
not participate in any discussions between the parties concerning such plea
agreement." Some courts apparently believe that that language acts as a limitation
only upon the judge taking the defendant's plea and thus permits other judges to
serve as facilitators for reaching a plea agreement between the government and the
defendant. See, e.g., United States v. Torres, 999 F.2d 376, 378 (9th Cir. 1993) L
(noting practice and concluding that presiding judge had not participated in a plea
agreement that had resulted from discussions involving another judge). The
Committee decided to leave the Rule as it is with the understanding that doing so was ll
in no way intended either to approve or disapprove the existing law interpreting that
provision.

Amended Rules 11 (c)(3) to (5) address the topics of consideration,
acceptance, and rejection of a plea agreement. The amendments are not intended to
make any change in practice. The topics are discussed separately because in the past
there has been some question about the possible interplay between the court's
consideration of the guilty plea in conjunction with a plea agreement and sentencing
and the ability of the defendant to withdraw a plea. See United States v. Hyde, 520
U.S. 670 (1997) (holding that plea and plea agreement need not be accepted or
rejected as a single unit; "guilty pleas can be accepted while plea agreements are
deferred, and the acceptance of the two can be separated in time."). Similarly, the

Uo



Committee decided to more clearly spell out in Rule 1 1(d) and 11 (e) the ability of

defendant to withdraw a plea. See United States v. Hyde, supra.

Amended Rule 1 1(e) is a new provision, taken from current Rule 32(e), that

addresses the finality of a guilty or nolo contendere plea after the court imposes

sentence. The provision makes it clear that it is not possible for a defendant to

withdraw a plea after sentence is imposed.

Currently, Rule 11 (e)(5) requires that unless good cause is shown, the parties

are to give pretrial notice to the court that a plea agreement exists. That provision

has been deleted. First, the Committee believed that although the provision was

originally drafted to assist judges, under current practice few counsel would risk the

consequences in the ordinary case of not informing the court that an agreement

exists. Secondly, the Committee was concerned that there might be rare cases where

the parties might agree that informing the court of the existence of an agreement

might endanger a defendant or compromise an on-going investigation in a related

case. In the end, the Committee believed that on balance, it would be preferable to

remove the provision and reduce the risk of pretrial disclosure.



=s/
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Rule 12. Pleadings and Motions Before Trial; Defenses and Rule 12. Pleadings And Pretrial MotionsObjections.

(a) Pleadings and Motions. Pleadings in criminal proceedings, (a) Pleadings. Pleadings in criminal proceedings are theshall be the indictment and the information, and the pleas of not indictment, the information, and the pleas of not guilty,guilty, guilty and nolo contendere. All other pleas, and demurrers guilty, and nolo contendere.and motions to quash are abolished, and defenses and objections , . |raised before trial which heretofore could have been raised by one
or more of them shall be raised only by motion to dismiss or togrant appropriate relief, as provided in these rules. ^l |

(b) Pretrial Motions. Any defense, objection, or request which is (b) Pretrial Motions.capable of determination without the trial of the general issue may ,|
be raised before'trial'by motion, Motions may be w ritten or oral at (1) In General. The provisions of Rule 47 apply to ifthe discretion of the judge. The following must be raised prior to pretrial motions.
trial: W

(1) Defenses andobection basedondefctsinthe(2) MotionsoThat May Be Made Before TriaL The parties(1) Defenses and objections based on defects in the institution may raise by pretrial motion any defense, objection, orof the prosecution; or request that the court can determine without a trial of
'the general issue.

(2) Defenses and objections based on defects in the indictment -
or information (other than that it fails to show jurisdiction in (3) Motions That Must Be Made Before Trial. Thethe court or to charge an offense which objections shall be following must be raised before trial:noticed by the court at any time during the pendency of the 

l Jproceedings); or (A) a motion alleging a defect in the institution of the
prosecution; -

(3) Motions to suppress evidence; or poetn

(13) a motion alleging a defect in the indictment or(4) Requests for discovery under Rule 16; or information - but at any time during the
proceeding, the court may hear a claim that the(5) Requests for a severance of charges or defendants under indictment or information fails to invoke theRule 14. court's jurisdiction or to state an offense;

(C) a motion to suppress evidence;

(D) a Rule 14 motion to sever charges or defendants;
and

(E) a Rule 16 motion for discovery.

ILI
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Federal Rules of Criminal Procedure
May 11, 2000 Draft

Page 36



(4) Notice of the Government's Intent to Use Evidence.

(A) At the Government's Discretion. At the

arraignment or as soon afterward as practicable,
the government may give notice to the defendant

A4 of its intent to use specified evidence at trial in
order to afford the defendant an opportunity to
raise objections to that evidence before trial under

Rule 12(b)(3)(C).

(B) At theDefendant's Request. At the arraignment or

as soon afterward as practicable, the defendant

may, in order to have an opportunity to move to

suppress evidence under Rule 12(b)(3)(C), request

notice of the government's intent to use (in its
evidence-in-chief at trial) any evidence thatfthe

defendant may be entitled to discover under Rule
16.

(c) Motion Date. Unless otherwise provided by local rule, the (c) Motion Deadline. The court may at the arraignment, or as

r court may, at the time of the arraignment or as soon thereafter as soon afterward as practicable, set a deadline for the parties

practicable, set a time for the making of pretrial motions or to make pretrial motions and may also schedule a motion

requests and, if required, a later date of hearing. hearing.

(d) Notice by the Government of the Intention to Use Evidence.

(1) At the Discretion of the Government. At the arraignment

or as soon thereafter as is practicable, the government may

give notice to the defendant of its intention to use specified

evidence at trial in order to afford the defendant an

opportunity to raise objections to such evidence prior to trial

under subdivision (b)(3) of this rule.

(2) At the Request of the Defendant. At the arraignment or

as soon thereafter as is practicable the defendant may, in order

to afford an opportunity to move to suppress evidence under

subdivision (b)(3) of this rule, request notice of the

government's intention to use (in its evidence in chief at trial)

any evidence which the defendant may be entitled to discover

under Rule 16 subject to any relevant limitations prescribed in

Rule 16.

(e) Ruling on Motion. A motion made before trial shall be (d) Ruling on a Motion. The court must decide every pretrial

determined before trial unless the court, for good cause, orders that motion before trial unless it finds good cause to defer a

it be deferred for determination at the trial of the general issue or ruling. The court must not defer ruling on a pretrial motion

until after verdict, but no such determination shall be deferred if a if the deferral will adversely affect a party's right to appeal.

party's right to appeal is adversely affected. Where factual issues When factual issues are involved in deciding a motion, the

are involved in determining a motion, the court shall state its court must state its essential findings on the record.

essential findings on the record.
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(f) Effect of Failure To Raise Defenses or Objections. Failure by (e) Waiver of a Defense, Objection, or Request. A partya party to raise defenses or objections or to make requests which waives any Rule 12(b)(1) defense, objection, or request notmust be madeiprior to trial, at the time set by the court pursuant to raised by the deadline the court sets under Rule 12(c) or bysubdivision (c), or prior to any extension thereof made by the any extension the court provides. For good cause, the courtcourt, shall constitute waiver thereof, but the court for cause shown may grant relief from the waiver.may grant relief from the waiver.

(g) Records. A verbatim record shall be made of all proceedings (f) Records. All proceedings at a motion hearing, includingat the hearing, including such findings offact and conclusions of any findings of fact and conclusions of law made by thelaw as are made orally. court, must be recorded by a court reporter or a suitable - p
l W ~~~~~~~~~~~~~~~~~recording device.l i

(Ih) Effect of Determination. If the court grants a motion based on (g) Defendant's Continued Custody or Release Status. Ifa'defect in the institution of the prosecution or in the indictment or the court grants a motion to dismiss based on a defect in | 7information, it may also order that the defendant be continued in the institution of the prosecution, in the indictment, or in | i,custody or that bail be continued for a specified time pending the the information, it may order the defendant to be releasedfilingof a new indictment or information. Nothing in this rule shall or detained under 18 U.S.C. § 3142 for a specified time lbe deemed to affect the provisions, of any Act of Congress relating until a new indictment or information is filed. This ruleto,.periods of limitations. does not affect any federal statutory period of limitations.
(iJ) Produeton of Statements at Suppression Hearing. Rule 26.2 (h) Producing Statements at a Suppression Hearing. Rulelapplies at a hearing on amotion to suppress evidence under 26.2 applies at a suppression hearing under-Rulesubdivision (b)(3) of this rule. For purposes of this subdivision, a 12(b)(3)(C). In asuppression hearing, a law enforcementlaw enforcement officer>,is deemed a govermnent witness. officer is considered a government witness.

i ,~~~~~~~~~~T
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Committee Notes
Rule 12
May 10, 2000

COMMITTEE NOTE

The language of Rule 12 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

The last sentence of current Rule 12(a), referring to the abolishment of "all
other pleas, and demurrers and motions to quash" has been deleted as being
unnecessary.

Rule 12(b) is modified to more clearly indicate that Rule 47 governs any
pretrial motions filed under Rule 12, including form and content. The new
provision also more clearly delineates those motions that must be filed pretrial and
those that may be filed pretrial. No change in practice is intended.

Rule 12(b)(4) is composed of what is currently Rule 12(d). The Committee
believed that that provision, which addresses the government's requirement to
disclose discoverable information for the purpose of facilitating timely defense
objections and motions, was more appropriately associated with the pretrial motions
specified in Rule 12(b)(3).

Rule 12(c) includes a non-stylistic change. The reference to the "local rule"
exception has been deleted to make it clear that judges should be encouraged to set
deadlines for motions. The Committee believed that doing so promotes more
efficient case management, especially when there is a heavy docket of pending cases.
Although the rule permits some discretion in setting a date for motion hearings, the
Committee believed that doing so at an early point in the proceedings would also
promote judicial economy.

Moving the language in current Rule 12(d) caused the relettering of the
subdivisions following Rule 12(c).

Although amended Rule 12(e) is a revised version of current Rule 12(f), the
Committee intends to make no change in the current law regarding waivers of
motions or defenses.



Rule 12.1. Notice of Alibi Rule 12.1. Notice of Alibi Defense
I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ .-_a>!

(a) Notice by Defendant. Upon written demand of the attorney (a) Government's Request for Notice and Defendant's
for the government stating the time, date, and place at which the Response.
alleged offense was committed, the defendant shall serve within
ten days, or at such different time as the court may direct, upon the (1) Government's Request. The attorney for the
attorney for the government a written notice of the defendant's government may request in writing that the defendant
intention to offer a defense of alibi. Such notice by the defendant notify the attorney for the government of any intended
shall state the specific place or places at which the defendant alibi defense. The request must state the time, date,
claims to have been at the time of the alleged offense and the and place of the alleged offense.
names and addresses of the witnesses upon whom the defendant
intends to rely to establish such alibi. (2) Defendant's Response. Within, 10 days after the

request, or some other time the court directs, the
defendant must serve written notice on the attorney for
the government of any intended alibi defense. The
defendant's:ndtice must state the specific places where F
the defendant claims to have been at the time of the t
alleged offense and the names, addresses, and
telephone numbersof the alibi witnesses on whom the
defendant intends to rely.

(b) Disclosure of Information and Witness. Within ten days (b) Disclosing Government Witnesses.
thereafter, but in no event less than ten days before trial, unless the i
court otherwise directs, the attorney for the government shall serve (1) Disclosure. If the defendant serves a Rule 12.1(a)(2)
upon the defendant or the defendant's attorney a written notice notice, the attorney for the government must disclose
stating the names and addresses of the witnesses upon whom the in writing to the defend'at, or the defendant's attorney,
government intends to rely to establish the defendant's presence at the namesV addresses,; and telephone numbers of the
the scene of the alleged offense and any other witnesses to be witnesses the government intends toxrely on to U
relied upon to rebut testimony of any of the defendant's alibi establish the defendant'srpresence at the scene of the
witnesses. alleged ofense,, and any government rebuttal witnesses

\ ~~~~~~~~~~~~to the 'defendanxt's a~libi witnesses. t-

-(2) Time to Disclose. Unless the court directs otherwise, _

the attorney for the government must give notice under
Rule 12. l(b)(i) within 1O days after the defendant
serves notice ,of an intended alibi defense under Rule
122. l(a)(2), but no later than 10 days before trial.

(c) Continuing Duty to Disclose. If prior to or during 'trial,, a party (c) Continuing Duty to Disclose. Both the attorney for the
learns of an additional witness whose identity, if known, should government and, the defendant must promptly disclose in
have been included in the infornation furnished under subdivision writing to the other party the name, address, and telephone
(a) or (b), the party shall promptly notify the other party or the numbers of any additional witness if:
other party's attorney of the existence and identity of such
additional witness. (1) the disciosing party learns of the witness before or

during trial; and

(2) the witness should have been disclosed under Rule
12. l(a) or (b) if the disclosing party had earlier known
of the witness.

L
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An (d) Failure to Comply. Upon failure of either party to comply (d) Exceptions. For good cause the court may grant an
with the requirements of this rule, the court may exclude the exception to any requirement of Rule 12.1 (a) -(c).
testimony of any undisclosed witness offered by such party as to
the defendant's absence from or presence at, the scene of the
alleged offense. This rule shall not limit the right of the defendant

w to testify.

1, (e) Exceptions. For good cause shown, the court may grant an (e) Failure to Comply. If a party fails to comply with this
exception to any of the requirements of subdivisions (a) through rule, the court may exclude the testimony of any

f' (d) of this rule. undisclosed witness regarding the defendant's alibi. This

L rule does not limit the defendant's right to testify.

(f) Inadmissibility of Withdrawn Alibi. Evidence of an intention (f) Inadmissibility of Withdrawn Intent. Evidence of an
to rely upon an alibi defense, later withdrawn, or of statements intent to rely on an alibi defense, later withdrawn, or of
made in connections with such intention, is not, in any. civil or statements made in connection with that intent, is not, in
criminal proceeding, admissible against the person who gave notice any civil or criminal proceeding, admissible against the

rw,3, of the intention. person who gave notice of the intent.

Al.2
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Committee Notes
Rule 12.1
May 10, 2000

COMMITTEE NOTE

The language of Rule 12.1 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

Current Rulesl2.1(d) and 12.1(e,) have been switched in the amended rule to
improved the organization ofLthe rule.

Finally, the amended rule includes a new requirement that in providing the
names and addresses of alibi and any rebuttal witnesses, the parties must also provide
the phone numbers of those witnesses. See Rule 12.1(a)(2), Rule 12.-1(b)(1), and
Rule 12.1(c). The Committee believed that requiring such information would
facilitate locating and interviewing those witnesses.

13
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Rule 12.2. Notice of Insanity Defense or Expert Testimony of Rule 12.2. Notice of Insanity Defense; Mental Examination
fn Defendant's Mental Condition

(a) Defense of Insanity. If a defendant intends to rely upon the (a) Notice of an Insanity Defense. A defendant who intends
defense of insanity at the time of the alleged offense, the defendant to assert a defense of insanity at the time of the alleged
shall, within the time provided for the filing of pretrial motions or offense must notify the attorney for the government in
at such later time as the court may direct, notify the attorney for the writing within the time provided for filing a pretrial
government in writing of such intention and file a copy of such motion, or at any later time the court directs. A defendant

-~ notice with the clerk. If there is a failure to comply with the, who fails to do so cannot rely on an insanity defense. The
requirements of this subdivision, insanity may not be raised as a court may- -' for good cause - allow the defendant to file
defense. The court may for cause shown allow late filing of the the notice late, grant additional trial-preparation time,- or
notice or grant additional time to the parties to prepare for trial or make other appropriate orders.
make such other order as may be appropriate.

(b) Expert Testimony of Defendant's Mental Condition. If a (b) Notice of Expert Evidence of a Mental Condition. If a
e-..~ defendant intends to introduce expert testimony relating to a defendant intends to introduce expert evidence relating to a

mental disease or defect or any other mental condition of the mental disease or defect or any other mental condition of
defendant bearing upon the issue of guilt, the defendant shall, the defendant bearing on the issue of guilt, the defendant
within the time provided for the filing of pretrial motions or at such must - within the time provided for the filing of pretrial
later time as the court may direct, notify the attorney for the motions or at a later time as the court directs - notify the

W government in writing of such intention and file a copy of such attorney for the government in writing of this intention and
notice with the clerk. The court may for cause shown allow late file a copy of the notice with the clerk. The court may, for
filing of the notice or grant additional time to the parties to prepare good cause, allow late filing of the notice or grant
for trial or make such other order as may be appropriate. additional time to the parties to prepare for trial or make

any other appropriate order.

(c) Mental Examination of Defendant. (c) Mental Examination.
In an appropriate case the court may, upon motion of the

attorney for the government, order the defendant to submit to an (1) Authority to Order Examination; Procedures. In an
examination pursuant to 18 U.S.C. 4241 or 4242. No statement appropriate case the court may, upon motion of the
made by the defendant in the course of any examination provided attorney for the government, order the defendant to
for by this rule, whether the examination be with or without the submit to an examination pursuant to 18 U.S.C. § 4241
consent of the defendant, no testimony by the expert based upon or § 4242.
such statement, and no other fruits of the statement shall be
admitted in evidence against the defendant in any criminal (2) Inadmissibility of a Defendant's Statements. No
proceeding except on an issue respecting mental condition on statement made by a defendant in the course of any

- which the defendant has introduced testimony. examination conducted under this rule (whether

L conducted with or without the defendant's consent), no
testimony by the expert based on the statement, and no
other fruits of the statement may be admitted into
evidence against the defendant in any criminal
proceeding except on an issue respecting mental
condition on which the defendant has introduced
evidence.

LI,
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(d) Failure to Comply. If there is a failure to give notice when (d) Failure to Comply. If the defendant fails to give notice
required by subdivision (b) of this rule or to submit to an 1 under Rule 12.2(b) or does not submit to an examination
examination when ordered under subdivision (c) of this rule, the when ordered under Rule 12.2(c), the court may exclude | n

court may exclude the testimony of any expert witness offered by, any expert evidence from the defendant on the issue of the
the defendant on the issue of the defendant's guilt. al defendant's 'mental disease, mental defect, or any other

mental condition bearing on the defendant's guilt.

(e) Inadmissibility of Withdrawn Intention. Evidence of an (e) Inadmissibility of Withdrawn Intention. Evidence, of an
intention as to which notice wasgiven under subdivision (a) or (b), intention as to whichnotice was given under ule 12.2(a)
later withdrawn, is not, in any civil or criminal proceeding, or (b),,later withdrawn, is not, in any civil or criminal ,
admissible against the person who gave notice of the intention. proceeding, admissible against the person who''gave notice li

.~ 2 , f 2 1 . , of the intention. l,
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Committee Notes
Rule 12.2
May 10, 2000

COMMITTEE NOTE

The language of Rule 12.2 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only.

REPORTERIS NOTES

In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that includes
what it considered at least one major substantive change. The purpose for this
separate publication is to highlight for the bench and the ,bar any proposed
amendments that the Committee believes will result in significant changes in
current practice. Rule 12.2 is-one of those rules., Although this version of Rule
12.2 contains only "style" changes another version of the ruleiiis-being published
simultaneously in a separate pamphlet. That version of Rule' 1t2.2 includes five

Ax T significant amendments.

.
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Rule 12.3. Notice of Defense Based upon Public Authority Rule 12.3. Notice of Public-Authority Defense

(a) Notice by Defendant; Government Response; Disclosure of (a) Notice of Defense and Disclosure of Witnesses.
Witnesses. ,

(I) Notice in General. A defendant who intends to assert a
(1) Defendant's Notice and Government's Response. A defense of actual or believed exercise of public

defendant intending to claim a defense of actual or believed authority on behalf of a law-enforcement agency or
exercise of public authority on behalf of a law enforcement or federal intelligence agency at the time of the alleged | s/
Federal intelligence agency at the time of the alleged offense offense must so notify the attorney for the government
shall, within the time provided for the filing of pretrial motions in writing and must file a copy of the notice with the
or at such later time as the court'may direct, serve upon the clerk within the time provided for filing a pretrial
attorney for the Governmentza written notice of such ,intention motion, or at any later time the court directs. The
and file a copy of such notice with 'the clerk. Such notice shall notice filed with the clerk must, be under seal if the
identify the law enforcement or Federal intelligenFe agency notice identifies a federal intelligence agency under
and any member of suchiageiicy on kehalf of whichland the whos authority the defendant claims to have acted.
period of time in which the defendant claims the actual 'r
believed exercise of public authority occrred.,Ifthe~notice (2) Contents, of Ntice. The ,notice must contain the
identifies a Federal'intelligence agency the copy filedwit the -, ,following information:
clerk shall be under seal. RWithmi ten days after receiving the,
defendant's notice, but in no event less than twenty days (A) ̀ the law-enforcement agency or federal
before the trial, the attorney for the Government shall serve intelligence agency involved,;
upon the defendant or the defendants attorney a written
response which shall admit or deny that the defendant (B) the agency member on whose behalf the defendant
exercised the public authority identified in the defendant's claims to have acted; and r7
notice. ;L

(C) the time during which the defendant claims to
have acted with public authority.

(3) Response to Notice. An attorney for the government
must serve a written response on the defendant or the
defendant's attorney within 10 days after receiving the
defendant's notice, but no later than 20 days before tL

trial. The response must admit or deny that the
defendant exercised the public authority identified in
the defendant's notice.

rm
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(2) Disclosure of Witnesses. At the time that the Government (4) Disclosing Witnesses.
serves its response to the notice or thereafter, but in no event
less than twenty days before trial, the attorney for the (A) Government's Request. An attorney for the
Government may serve upon the defendant or the defendant's government may request in writing that the
attorney a written demand for the names and addresses of the defendant disclose the name, address, and
witnesses, if any, upon whom the defendant intends t6 rely in telephone number of each witness the defendant
establishing the defense identified in the notice. Within seven intends to rely on to establish a public-authority
days after receiving the Government's demand, the defendant defense. The attorney for the government may
shall serve upon the attorney for the Government a written serve the request when the government serves its
statement of the namnes and addresses of any such witnesses. response to the defendant's notice under Rule
Within seven days after receiving the defendant's written 12.3(a)(1), or later, but must serve the request no
statement, the attorney for the Government shall serve upon later than 20 days before trial.

A" the defendant or the defendant's attorney a written statement
L, of the names and addresses of the witnesses, if any, upon (B) Defendant's Response. Within 7 days after

whom the Government intends to rely in opposingithe defense receiving the government's request, the defendant
identified in the notice. must serve on an attorney for the government a

written statement of the name, address, and
telephone number of each witness.

(C) Government's Reply. Within 7 days after
receiving the defendant's statement, the attorney
for the government must serve on the defendant or
the defendant's attorney a written statement of the
name, address, and telephone number of each

L. Switness the government-intends to rely on to
oppose the defendant's public-authority defense.

(3) Additional Time. If good cause is shown, the court may (5) Additional Time. The court may for good cause allow
allow a party additional time to comply with any obligation a party additional time to comply with this rule.
imposed by this rule.

(b) Continuing Duty to Disclose. If, prior to or during trial, a (b) Continuing Duty to Disclose. Both an attorney for the
party learns of any additional witness whose identity, if known, government and the defendant or the defendant's attorney
should have been included in the written statement furnished under must promptly disclose in writing to the other party the
subdivision (a)(2) of this rule, that party shall promptly notify in name, address, and telephone number of any additional

4 writing the other party or the other party's attorney of the name witness if:
and address of any such witness.

(1) the disclosing party learns of the witness before or
during trial; and

L;, (2) the witness should have been disclosed under Rule
12.3(a)(4) if the disclosing party had earlier known of

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ the witness.

(c) Failure to Comply. If a party fails to comply with the (c) Failure to Comply. If a party fails to comply with this
requirements of this rule, the court may exclude the testimony of rule, the court may exclude the testimony of any
any undisclosed witness offered in support of or in opposition to undisclosed witness regarding the public-authority defense.

IL the defense, or enter such other order as it deems just under the This rule does not limit the defendant's right to testify.
circumstances. This rule shall not limit the right of the defendant to
testify.
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(d) Protective Procedures Unaffected. This rule shall be in (d) Protective Procedures Unaffected. This rule does not
addition to and shall not supersede the authority of the court to limit the court's authority to issue appropriate protective
issue appropriate protective orders, or the authority of the court to orders or to order that any filings be under seal:
order that any pleading be filed under seal.

(e) Inadmissibility of Withdrawn Defense Based upon Public (e) Inadmissibility, of Withdrawn Defense Based upo1
Authority. Evidence of an intention, as to which notice was given Public Authority. Evidence of andrintention as to which
under subdivision (a), later withdrawn, is not,, in any civil or ,notice was given.under Rule.1l23(a,),later withdrawn, is ,
criminal, proceeding, admissible against the persn,who gave c not, in any civil, or criminal proceeding, admissible against
of the intention., the person. who gave, notice of the intention.,,

EL'~~~~~~L
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Committee Notes
-Rule 12.3
May 10, 2000

COMMITTEE NOTE

LJ The language of Rule 12.3 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

The Committee considered the issue of whether (as currently provided in
Rule 12.3) a defendant could invoke the defense of public authority on either an
actual or believed exercise of public authority. The Committee ultimately decided
that any attempt to provide the defendant with a "right" to assert the defense was not
a matter within the purview of the Committee under the Rules Enabling Act. The
Committee decided to retain the current language, which recognizes, as a

W g nonsubstantive matter, that if the defendant intends to raise the defense, notice must
be given. Thus, the Committee decided not to make any changes in the current rule
regarding the availability of the defense.

Substantive changes have been made in Rule 12.3(a)(4) and 12.3(b). As in
Rule 12. 1, the Committee decided to include in the restyled rule the requirement that
the parties provide the telephone numbers of any witnesses disclosed under the rule.

I
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Rule 13. Trial Together of Indictments or Informations Rule 13. Joint Trial of Separate Cases

The court may order two or more indictments or informations or The court may order that separate cases be tried together
both to be tried together if the offenses, and the defendants if there as though brought in a single indictment or information if all
is more than one, could have been joined in a single indictment or offenses and all defendants could have been joined in a single
information. The procedure shall be the same as if the prosecution indictment or information.
were under such single indictment or information.

J

. , ~~~F
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Committee Notes
Rule 13
May 10, 2000

COMMITTEE NOTE

The language of Rule 13 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only.

jv
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Rule 14. Relief from Prejudicial Joinder Rule 14. Relief from Prejudicial Joinder

If it appears that a defendant or the government is prejudiced by a (a) Relief. If the joinder of offenses or defendants in an
joinder of offenses or of defendants in an indictment or indictment, an information, or a consolidation for trial LJ
information or by such joinder for trial together, the court may appears to prejudice a defendant or the government, the
order an election or separate trials of counts, grant a severance of court may order separate trials of counts, sever the
defendants or provide whatever other reliefjustice requires. In defendants' trials, or provide any other relief that justice r
ruling on a motion by a defendant for severance the court may requires.
order the attorney for the government to deliver to the court for -
inspection in camera any statements or confessions made by the (b) Defendants' Statements. Before ruling on a defendant's
defendants which the government intends to introduce in evidence motion to sever, the court may order the attorney for the
at the trial. government to deliver to the court for in camera

inspection any defendants' statements that the government
intends to use as evidence.

1r,
LJ
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Committee Notes
Rule 14
May 10, 2000

COMMITTEE NOTE

The language of Rule 14 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only.

The reference to a defendant's "confession" in the last sentence of the current
rule has been deleted. The Committee believed that the reference to the "defendant's
statements" in the amended rule would fairly embrace any confessions or admissions
by a defendant.



Rule 15. Depositions Rule 15. Depositions

(a) When Taken. Whenever due to exceptional circumstances of (a) When Taken.
the case it is in the interest of justice that the testimony of a W
prospective witness of a party be taken and preserved for use at (1) In General. A party may move that a prospective
trial, the court may upon motion of such party and notice to the witness be deposed in order to preserve testimony for
parties order that testimony of such witness be taken by deposition trial. The court may grant such motion due to
and that any designated book, paper, document, record, recording, exceptional circumstances in the case and in the
or other material not privileged, be produced at the same time and interest of justice. If the court orders the deposition
place. If a witness is detained pursuant to section 3144 of title 18, to be taken, it may also require the deponent to
United States Code, the court on wtten motion ofthe witness and produce at the deposition any designated book, paper,
upon notice to the parties 'may direct that the witness' deposition be document, record, recording, data, or other material
taken. After the'depositionihas been subscribed the court may not privileged.
discharge the witness.

(2) Detained Material Witness. A witness who is
detained under 18 U.S.C. § 3144 may request to be
deposed by filing a written motion and giving notice
to the parties. The court may then order that the
deposition be taken andrmay discharge the witness
after the witness has signedundei oath the deposition
transcript.

(b) Notice of Taking. The party at whose instance a deposition is (b) Notice.
to be taken shall give to every party reasonable written notice of
the time and place for taking the deposition. The notice shall state (1) In General. A party seeking to take a deposition must
the name and address of each person to be examined. On motion of give every other party reasonable written notice of the
a party upon whom the notice is served, the court for cause shown deposition's date and location. The notice must state
may extend or shorten the time or change the place for taking the the name and address of each deponent. If requested
deposition. by a party receiving the notice, the court for good

cause may change the deposition's date or location.

(2) To the Custodial Off cer. A party seeking to take the
deposition must also notify the officer who has
custody of the defendant of the scheduled date and
location.

Lt
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The officer having custody of a defendant shall be notified of the (c) Defendant's Presence.
time and place set for the examination and shall, unless the
defendant waives in writing the right to be present, produce the (1) Defendant in Custody. The officer who has custody
defendant at the examination and keep the defendant in the of the defendant must produce the defendant at the
presence of the witness during the examination, unless, after being deposition and keep the defendant in the witness's
warned by the court that disruptive conduct will cause the presence during~the examination, unless the
defendant's removal from the place of the taking of the deposition, defendant:
the defendant persists in conduct which is such as to justify
exclusion from that place. A defendant not in custody shall have (A) waives in writing the right to be present; or
the right to be present at the examination upon request subject to
such terms as may be fixed by the court, but a failure, absent good (B) persists in disruptive conduct justifying exclusion
cause shown, to appear after notice and tender of expenses in after the court has warned the defendant that
accordance with subdivision (c) of this rule shall constitute a disruptive conduct will result in the defendant's
waiver of that right and of any objection to the taking and use of exclusion.
the deposition based upon that right.

(2) Defendant Not in Custody. A defendant who is not in
custody has the right upon request to be present at the
deposition, subject to any conditions imposed by the
court. If the government tenders the defendant's
expenses as provided in Rule 15(d) but the defendant''
still fails to appear, the defendant - absent good l
cause - waives both the right to appear and any
objection to the taking and use of the deposition
based on that tright.

(c) Payment of Expenses. Whenever a deposition is taken at the (d) Expenses. If the deposition was requested by the
instance of the government, or whenever a deposition is taken at government the court may or if the defendant is unable
the instance of a defendant who is unable to bear the expenses of to bear theideposition expenses the court must - order
the taking of the deposition, the court may direct that the expense the governmentto pay:
of travel and subsistence of the defendant and the defendant's
attorney for attendance at the examination and the cost of the (1) any reasonable travel and subsistence expenses of the|
transcript of the deposition shall be paid by the government. defendant and the defendant's attorney to attend the

deposition, and

(2) the deposition transcript costs. I
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(d) How Taken. Subject to such additional conditions as the court (e) Taken. Unless these rules or a court order provides
shall provide, a deposition shall be taken and filed in the manner otherwise, a deposition must be filed, and it must be taken
provided in civil actions except as otherwise provided in these in the same manner as a deposition in a civil action,
rules, provided that (I) in no-event shall a deposition be taken of a except that:
party defendant without that defendant's consent, and (2) the scope
and manner of examination and cross-examination shall be such as (1) A defendant may not be deposed without that
would be allowed in the trial itself. The government shall make defendant's consent. C

available to the defendant or the defendant's counsel for , ,
examination and use at the takingof the deposition any statement i(2) The scope and manner of the deposition examination
of the witness being deposed which is in the possession of the I and cross-examination must be the same as would be,
government and to whichthe defqpdant would be entitled at the allowed during trial -

trial.,
(3) -The government must provide to the defendant or the,

defendant's attorney, for use at the deposition, any
statement of the deponent in the government's
possession to which the defendant would be entitled
at trial.

(e) Use. At the trial or upon any hearing, a part or all of a (1) Use as Evidence. A party may use all or part of a
deposition, so far as otherwise admissible under the rules of deposition as provided by the Federal Rules of Evidence.
evidence, may be used as substantive evidence if the witness is
unavailable, as unavailability is defined in Rule 804(a) of the
Federal Rules of Evidence, or the witness gives testimony at the
trial or hearing inconsistent with that witness' deposition. Any
deposition may also be used by any party for the purpose of
contradicting or impeaching the testimony of the deponent as a V
witness. If only a part of a deposition is offered in evidence by a
party, an adverse party may require the offering of all of it which is .
relevant to the part offered and any party may offer other parts.:

(i) Objections to Deposition Testimony. Objections to deposition (g) Objections. A party objecting to deposition testimony or
testimony or evidence or parts thereof and the grounds for the evidence must state the grounds for the objection during
objection shall be stated at the time of the taking of the deposition. the deposition.

(g) Deposition by Agreement Not Precluded. Nothing in this (h) Agreed Depositions Permitted. The parties may by
rule shall preclude the taking of a deposition, orally or upon written agreement take and use a deposition with the court's
questions, or the use of a deposition, by agreement of the parties consent. i
with the consent of the court.

.~~~~~~~
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Committee Notes
Rule 15
May 10, 2000

COMMITTEE NOTE

The language of Rule 15 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

In Rule 15(a), the list of materials to be produced has been amended to
include the expansive term "data" to reflect the fact that in an increasingly
technological culture, the information may exist in a format not already covered by
the more conventional list, such as a book or document.

The last portion of current Rule 15(b), dealing with the defendant's presence
at a deposition, has been moved to amended Rule 15(c).

Rule 15(d), which addresses the payment of expenses incurred by the
defendant and the defendant's attorney, has been changed. Under the current rule,
if the government requests the deposition, or if the defendant requests the deposition
and is unable to pay for it, the court may direct the government to pay for travel and
subsistence expenses for both the defendant and the defendant's attorney. In either
case, the current rule requires the government to pay for the transcript. Under the
amended rule, if the deposition was requested by the government, the court must
require the government to pay reasonable subsistence and travel expenses and the
cost of the deposition transcript. If the defendant is unable to pay the deposition
expenses, the court must order the government to pay reasonable subsistence and
travel expenses and the deposition transcript costs-regardless of who requested the
deposition. Although the current rule places no apparent limits on the amount of
funds that should be reimbursed, the Committee believed that insertion of the word
"reasonable" was consistent with current practice.

Rule 15(f) has been revised to more clearly reflect that the admissibility of
any deposition taken under the rule is governed not by the rule itself, but instead by
the Federal Rules of Evidence.



Rule 16. Discovery and Inspection Rule 16. Discovery and Inspection

(a) Governmental Disclosure of Evidence. (a) Government's Disclosure.
(1) Information Subject to Disclosure. L|

(A) Statement of Defendant. Upon request of a defendant (1) Information Subject to Disclosure.
the government must disclose to the defendant and make I 7i
available for inspection, copying, or photographing: any (A) Defendant's Oral Statement. Upon request, the
relevant written or recorded statements made by the defendant, government must disclose to the defendant the
or copies thereof, within the possession, custody, or control of substance of any relevant oral statement made by
the government, the existence of which is known, or by the the defendant, before or after arrest, in response
exercise of due diligence may become known, to the attorney to interrogation by,a person the defendant knew
for the government; that portion of any written record was a government -agent if the government
containing the substance of any relevant oral statement made intends to use the statement at trial.
by the defendant whether before or after arrest in response to
interrogation by-any person then known to the defendant to be (B) Defendant's Written or Recorded Statement.
a government agent; and recorded testimony of the defendant Upon request, the government must disclose to
before a grand jury which relates to the, offense charged. The, the defendant, and make available for inspection,
government must also disclose to the defendant the substance copying, or photographing, all of the following:
of any other relevant oral statement made by the defendant c o
whether before or after arrest in response to interrogation by (i) any relevant written or recorded statement
any person then,' known by the defendant to be a government by the defendant if:l t

agent if the government intends to use that statement at trial.
Upon request of a defendant which is an organization such as a (a) the statement is within the government's
corporation, partnership, association, or labor union, the possession, custody, or control; and
government must disclos6' tdthe defendant any of the
foregoing statements made by a person who 'the government' (b) the attorney'for the government
contends (1) was', at the timelof making the'statement,'so knows'- or through due diligence could
situated as a director, officeremployee or agent,,as to have know - that the statement exists;
been able legally to bind the defendant in respectto the subject
of the statement, or (2) was,f at the time of the offense, (ii) the portion of any written record containing
personally involved in the alleged conduct conistituting the the substance of any relevant oral statement
offense and so situated as a director, ofricer, emiployee, or made before or after arrest if the defendant
agent as to have been able legallytto bind the defendant in made the statement in response to
respect to that alleged conduct in) which the person5was ' interrogation by a person the defendant
involved. knew was a government agent; and

(iii),v the defendant's recorded testimony before a
grand jury relating to the charged offense.

(C) Organizational Defendant. Upon request, if the
defendant is an organization, the government
must disclose to the defendant any statement
described in Rule 16(a)(1)(A) and (B) if the
government'contends that the person making the
statement:
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.(i) was legally able to bind the defendant
regarding the subject of the statement
because of that person's position as the
'defendant's director, officer, employee, or
agent; or

(ii) was personally involved in the alleged
conduct constituting the offense and was
legally able to bind the defendant regarding
that conduct because of that person's
position as the defendant's director, officer,
employee, or agent.

(B) Defendant's Prior Record. Upon request of the (D) Defendant's Prior Record. Upon request, the
defendant, the government shall furnish to the defendant such govermnent must furnish the defendant with a
copy of the defendant's prior criminal record, if any, as is copy of the defendant's prior criminal record that
within the possession, custody, or control of the government, is within the government's possession, custody,
the existence of which is known, or by the exercise of due or control-if the attorney for the government

L diligence may become known,to the attorney for the knows - or through due diligence could know -
government. that the record exists.

(C) Documents and Tangible Objects. Upon request of the (E) Documents and Objects. Upon the defendant's
defendant the government shall permit the defendant to inspect request tle government must permit the
and copy or photograph books, papers, documents, defendant to inspect and copy, or photograph
photographs, tangible objects, buildings or places, or copies or books, papers, documents, data, photographs,
portions thereof, which are within the possession, custody or tangible objects, buildings or places, or copies or
control of the government, and which are material to the portions of any of these items, if the item is
preparation of the defendant's defense or are intended for use within the; government's possession, custody, or
by the government as evidence in chief at the trial, or were control, and:
obtained from or belong to the defendant.

(i) the item is material to the preparation of the
defense;

(ii) the government intends to use the item in its
case-in-chief at trial; or

(iii) the item was obtained from or belongs to the
defendant.
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(D) Reports of Examinations -and Tests. Upon request of a (F) Reports of Examinations and Tests. Upon
defendant the government shall permit the defendant to inspect request, the government must permit a defendant
and copy or photograph any-results or reports of physical or to inspect and copy, or photograph the results or'
mental examinations, and of scientific tests or experiments, or reports of any physical or mental examination
copies thereof, which are within the possession, custody, or and of any scientific test or experiment if:
control of the government, the existence of which is known, or
by the exercise of due diligence may become known, to the (i) the item is within the government's
attorney for the government, and which are material to the possession, custody, or control;
preparation of the defense or are intended for use by the
government as evidence in chiefat thetrial. (ii) the attorney for the government knows - or

- - : M through due diligence could know - that the
item exists; and

(iii) the item is material to the preparation of the
defense or the government intends to use the!
item in its case-in-chief at trial.

(E) Expert Witnesses. At the defendant's request, the (G) Expert Testimony. Upon request, the government V
government shall disclose to the defendant a written summary must give to the defendant a written summary of:
of testimony that the government intends to use under Rules any testimony the government intends to-use in 'I
702, 703, or 705 of the Federal Rules of Evidence during its its case-in-chief at trial under Federal Rules of 'F
case in chief at trial. If the government requests discovery Evidence 702, 703, or 705. The summary must
under subdivision (b)(1)(C)(ii) -of this rule and the defendant describe the witness's opinions, the bases and
complies, the government shall, at the defendant's request, reasons for those opinions, and the witness's
disclose to the defendant a written summary of testimony the qualifications. - ',
government intends to use under Rules 702, 703, or 705 as, .
evidence at trial on the issue ofthe defendant's mental
condition. The summaiyoprovidid under this subdivision shall - l
describe the witnesses' opinions, the bases and the reasons for
those opinions, and the witnesses' qualifications.

(2) Information Not Subject to Disclosure. Except as provided (2) Information Not Subject to Disclosure. Except as
in paragraphs (A), (B), (D), and (E) of subdivision (a)(l), this rule Rule 16(a)(1) provides otherwise, this rule does not
does not authorize the discovery or inspection of reports, authorize the discovery or inspection of reports, fl
memoranda, or other internal government documents made by the memoranda, or other internal government documents t
attorney for the government or any other government agent made by the attorney for the government or other
investigating or prosecuting the case. Nor does the rule authorize government agent in connection with the
the discovery or inspection of statements made by government investigation or prosecution of the case. Nor does this
witnesses or prospective government witnesses except as provided rule authorize the discovery or inspection of
in 18 U.S.C. § 3500. statements made by prospective government

witnesses except as provided in 18 U.S.C. § 3500.

(3) Grand Jury Transcripts. Except as provided in Rules 6, 12(i) (3) Grand Jury Transcripts. This rule does not apply to
and 26.2, and subdivision (a)(1)(A) of this rule, these rules do not the discovery or inspection of a grand jury's recorded
relate to discovery or inspection of recorded proceedings of a proceedings, except as provided in Rules 6, 12(h),
grand jury. 16(a)(1), and 26.2.

[(4) Failure to Call Witness.] (Deleted Dec. 12, 1975) __
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L (b) The Defendant's Disclosure of Evidence. (b) Defendant's Disclosure.
(1) Information Subject to Disclosure.

(A) Documents and Tangible Objects. If the defendant requests (1) Information Subject to Disclosure.
L disclosure under subdivision (a)(l)(C) or (D) of this rule, upon

compliance with such request by the government, the defendant, on (A) Documents and Objects. If the defendant
request of the government, shall permit the government to inspect requests disclosure under Rule 16(a)(1)(E), and
and copy or photograph books, papers, documents, photographs, the government complies, then the defendant
tangible objects, or copies or portions thereof, which are within the must permit the government, upon request, to
possession, custody, or control of the defendant and which the inspect and copy, or photograph books, papers,
defendant intends to introduce as evidence in chief at the trial. documents, data, photographs, tangible objects,L buildings or places, or copies or portions of any

of these items, if:

(i) the item is within the defendant's
L. possession, custody, or control; and

(ii) the defendant intends to use the item in the
defendant's case-in-chief at trial.

X
(B) Reports of Examinations and Tests. If the defendant (B) Reports of Examinations and Tests. If the
requests disclosure under subdivision (a)(l)(C) or (D) of this rule, defendant requests disclosure under Rule
upon compliance with such request by the government, the 16(a)(1)(F), then upon compliance and the
defendant, on request of the government, shall permit the government's request, the defendant must permit*
government to inspect and copy or photograph any results or the government to inspect and copy, or
reports of physical or mental examinations and of scientific tests or photograph the results or reports of any physical

Li experiments made in connection with the particular case, or copies or mental examination and of any scientific test
thereof, within the possession or control of the defendant, which or experiment if:L the defendant intends to introduce as evidence in chief at the trial
or which were prepared by a witness whom the defendant intends (i) the item is within the defendant's
to call at the trial when the results or reports relate to that witness' possession, custody, or control; and
testimony.L (ii) the defendant intends to use the item in the

defendant's case-in-chief at trial, or intends
to call the witness who prepared the report

C and the report relates to the witness's
testimony.

(C) Expert Witnesses. Under the following circumstances, the (C) Expert Testimony. If the defendant requests
defendant shall, at the government's request, disclose to the disclosure under Rule 16(a)(1)(G), then upon
government a written summary of testimony that the defendant compliance and the government's request, the
intends to use under Rules 702, 703, or 705 of the Federal Rules of defendant must givethe government a written
Evidence as evidence at trial: (i) if the defendant requests summary ofany testimony the defendant intends
disclosure under subdivision (a)(l)(E) of this rule and the to use as evidence at trial under Federal Rules of
government complies, or (ii) if the defendant has given notice Evidence 702, 703, or 705. The summary must
under Rule 12.2(b) of an intentto present expert testimony on the describe the witness's opinions, the bases and
'defendant's mental condition. This summary shall describe the reasons for these opinions, and the witness's
witnesses' opinions, the bases and reasons for those opinions, and qualifications.
the witnesses qualifications.
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(2) Information Not Subject To Disclosure. Except as to (2) Information Not Subject to Disclosure. Except for
scientific or medical reports, this subdivision does not authorize the scientific or medical reports, Rule 16(b)(1) does not
discovery or inspection of reports, memoranda, or other internal authorize discovery or inspection of:
defense documents made by the defendant, or the defendant's
attorneys or agents in connection with the investigation or defense (A) reports, memoranda; or other documents made
of the case, or of statements made by the defendant, or by by the defendant, or the defendant's attorney or
government or defense witnesses, or by prospective government or agent, during the casesirivestigationI or defense;
defense witnesses, to the defendant, the defendant's agents or or
attorneys.

(B) a statement made to the defendant, or the
defendant's attorney or agent, by:

(i) the defendant;

(ii) a government or defense witness; or

(iii) a prospective government or defense
witness.

[(3) Failure to Call Witness.] (Deleted Dec. 12, 1975)

(c) Continuing Duty to Disclose. If, prior to or during trial, a (c) Continuing Duty to Disclose. A party who discovers
party discovers additional evidence or material previously additional evidence or material before -or during trial must
requested or ordered, which is subject to discovery or inspection promptly disclose its existence to the other party or the l
under this rule, such party, shall promptly notify the other party or court, if:
that other party's attorney or the court of the existence of the '-r
additional evidence or material. (1) the evidence or material is subject to discovery or

inspection under this rule; and, ,

(2) the other party previously requested, or the court
ordered, its production.

(d) Regulation of Discovery. (d) Regulating Discovery.
(1) Protective and Modifying Orders. Upon a sufficient

showing the court may at any time order that the discovery or (1) Protective and Modifying Orders. At any time the
inspection be denied, restricted, or deferred, or make such court may for good cause deny, restrict, or defer
other order as is appropriate. Upon motion by a party, the - discovery or inspection, or grant other appropriate
court may permit the party to make such showing, in whole or relief. The court may permit a party to show good
in part, in the form of a written statement to be inspected by cause by a written statement that the court will .
the judge alone. If the court enters an order granting relief inspect ex parte. If relief is granted, the court must
following such an ex parte showing, the entire text of the preserve the entire text of the party's statement-under;i
party's statement shall be sealed and preserved in the records seal. " *
of the court to be made available to the appellate court in the EL
event of an appeal. l
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(2) Failure To Comply With a Request. If at any time (2) Failure to Comply. If a party fails to comply with
during the course of proceedings it is brought to the attention Rule 16, the court may:
of the court that a party has failed to comply with this rule, the
court may order such party to permit the discovery or (A) order that party to permit the discovery or
inspection, grant a continuance, or prohibit the party from inspection; specify its time, place, and manner;
introducing evidence not disclosed, or it may enter such other and prescribe other just terms and conditions;
order as it deems just under the circumstances. The court may
specify the time, place and manner of making the discovery (B) grant a continuance;
and inspection and may prescribe such terms and conditions as
are just. (C) prohibit that party from introducing the

undisclosed evidence; or

(D) enter any other order that is just under the
circumstances.

(e) Alibi Witnesses. Discovery of alibi witnesses is governed by
Rule 12.1.
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Committee Notes
Rule 16
May 10, 2000

L 7

COMMITTEE NOTE

The language of Rule 16 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.,

Current Rule 16(a)(1)(A) is now located in Rule 16(a)(1)(A), (B), and (C).
Current Rule 16(a)(1)(B), (C), (D), and (E) have been relettered.

Amended Rule 16(b)(1)(B) includes a change that may be substantive in
nature. Rule 1 6(a)(1)(E) and 1 6(a)(1)(F) require production of specified information
if the govermment intends to "use" the information "in its case-in-chiefat trial." The
Committee believed that the language in revised Rule 1 6(b)(1 )(B), which deals with
a defendant's disclosure of information to the government, should track the similar
language in revised Rule 1 6(a)(1). In Rule 1 6(b)(1)(B)(ii), the Committee changed 1,i
the current provision which reads: "the defendant intends to introduce as evidence"
to the "defendant intends to use the item . . ." The Committee recognized that this
might constitute a substantive change in the rule but believed that it was a necessary 3t
conforming change with the provisions in 1 6(a)(1)(E) and (F), noted supra, regarding
use of evidence by the government. C

In amended Rule 1 6(d)(1), the last phrase in the current subdivision -which
refers to a possible appeal of the court's discovery order-has been deleted. In the
Committee's view, no substantive change results from that deletion. The language Li
is unnecessary because the court, regardless of whether there is an appeal, will have
maintained the record. I

Finally, current Rule 16(e), which addresses the topic of notice of alibi
witnesses, has been deleted as being unnecessarily duplicative of Rule 12.1.

re
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Rule 17. Subpoena Rule 17. Subpoena

(a) For Attendance of Witnesses; Form; Issuance. A subpoena (a) Content. A subpoena must state the court's name and the
shall be issued by the clerk under the seal of the court. It shall state title of the proceeding, include the seal of the court, and
the name of the court and the title, if any, of the proceeding, and command the witness to attend and testify at the time and

C7 shall command each person to whom it is directed to attend and place the subpoena specifies. The clerk must issue a blank
give testimony at the time and place specified therein. The clerk subpoena - signed and sealed - to the party requesting it
shall issue a subpoena, signed and sealed but otherwise in blank to and that party must fill in the blanks before the subpoena
a party requesting it, who shall fill in the blanks before it is served. is served.
A subpoena shall be issued by a United States magistrate judge in a
proceeding before that magistrate judge, but it need not be under
the seal of the court.

(b) Defendants Unable to Pay. The court shall order at any time (b) Defendant Unable to Pay. Upon a defendant's ex parte
that a subpoena be issued for service on a named witness upon an application, the court must order that a subpoena be
ex parte application-of a defendant upon a satisfactory showing that issued for a named witness if the defendant shows an
the defendant is financially unable to pay the fees of the witness inability to pay the witness's fees and the necessity of theL and that the presence of the witness is necessary to an adequate witness's presence for an adequate defense. If the court
defense. If the court orders the subpoena to be issued, the costs orders a subpoena to be issued, the process costs and
incurred by the process and the fees of the witness so subpoenaed witness fees will be paid in the same manner as those paid
shall be paid in the same manner in which similar costs and fees are for witnesses the government subpoenas.
paid in case of a witness subpoenaed in behalf of the government.

(c) For Production of Documentary Evidence and of Objects. A (c) Producing Documents and Objects.
subpoena may also command the person to whom it is directed to
produce the books, papers, documents or other objects designated (1) A subpoena may order the witness to produce any
therein. The court on motion made promptly may quash or modify books, papers, documents, data, or other objects theU- the subpoena ifcompliance would be unreasonable or oppressive. subpoena designates. The court may direct the
The court may, direcid that books, papers, documents or objects witness to produce the designated items in court
designatedin be produced be the the court at a time before trial or before they are to be. offered in
prior to the trial or prior to the time when they are to be offered in evidence. When the items arrive, the court may

3 evidence and may upon their production permit the books, papers, permit the parties and their attorneys to inspect all or
documents orb or portions thereof to be inspected by the part of them.
parties and their attorneys.

(2) On motion made promptly, the court may quash or
modify the subpoena if compliance would be
unreasonable or oppressive.

(d) Service. A subpoena may be served by the marshal, by a (d) Service. A marshal, deputy marshal, or any nonparty who
deputy marshal or by any other person who is not a party and who is at least 18 years old, may serve a subpoena. The server
is not less than 18 years of age. Service of a subpoena shall be must deliver a copy of the subpoena to the witness and
made by delivering a copy thereof to the person named and by must tender to the witness one day's witness-attendance
tendering to that person the fee for 1 day's attendance and the fee and the legal mileage allowance. The server need not
mileage allowed by law. Fees and mileage need not be tendered to tender the attendance fee or mileage allowance when the
the witness upon service of a subpoena issued in behalf of the United States, a federal officer, or a federal agency has

ILI' United States or an officer or agency thereof. requested the subpoena.
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(e) Place of Service. (e) Place of Service.
(1) In United States. A subpoena requiring the attendance of

a witness at a hearing or trial may be served at any place within (1) In the United States. A subpoena requiring a witness
the United States. to attend a hearing or trial may be served at any place C

within the United States.
(2) Abroad. A subpoena directed to a witness in a foreign

country shall issue under the circumstances and in the manner (2) In aForeign Country. If the witness is in a foreign,
and be served as provided in Title 28, U.S.C.,>§ 1783. country,28 U.S.C. § 1783 governs the subpoena's

service.

(f) For Taking Depositions; Place of Examination. (1) Deposition Subpoena. *.J
(1) Issuance. An order to take a deposition authorizes the
issuance by the clerk of the court for the district in which the (1) Issuance. A court order to take a deposition
deposition is to be taken of subpoenas for the persons named theclerk in the district where thei'
or described therein. deposition is to be taken to issue a subpoena for any

witness named or described in the order.
(2) Place. The witness whose deposition is to be taken may be

required by subpoena to attend at any place designated by the (2) Place. After considering the convenience of the
trial court, taking into account the convenience of the witness witness and the parties, the court may order - and
and the parties. the subpoena may require - the witness to appear

anywhere the court designates.

(g) Contempt. Failure by any person without adequate excuse to (g) Contempt. The court may hold in contempt a witness
obey a subpoena served upon that person may be deemed a who, without adequate excuse, disobeys a subpoena
contempt of the court from which the subpoena issued or of the issued by a federal court in that district.

F courtzfor the district in which it issued if it was issued by a United
States magistrate judge,

(h) Information Not Subject to Subpoena. Statements made by (h) Information Not Subject to a Subpoena. No party may
witnesses or prospective witnesses may not be subpoenaed from the subpoena a statement of awitness or of a prospective
government or the defendant under this-rule, but shall be subject to witness under this rule. Rule 26.2 governs the production
production only in accordance with the provisions of Rule 26.2, of the statements. - e
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Committee Notes
Rule 17
May 10, 2000

COMMITTEE NOTE

The language of Rule 17 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

A potential substantive change has been made in Rule 17(c)(1); the word
"data" has been added to the list of matters that maybe subpoenaed. The Committee
believed that inserting that term will reflect the fact that in an increasingly
technological culture, the information m.ay exist in a format not already covered by
the more conventional list, such as a book or document.



Rule 17.1. Pretrial Conference Rule 17.1. Pretrial Conference

At any time after the filing of the indictment or information the On its own, or on a party's motion, the court may hold one or
court upon motion of any party or upon its own motion may order more pretrial conferences to promote a fair and expeditious
one or more conferences to consider such matters as will promote a trial.,,When a conference ends, the court must prepare and file
fair and expeditious trial. At the conclusion of a conference the a memorandum of any matters agreed to during the
court shall prepare and file a memorandum of the matters agreed conference. The government may not use any statement made
upon. No admissions made by the defendant or the defendant's during the conference by the defendant or the defendant's
attorney at the conference shall be used against the defendant attorney unless it is in writing Hand signed by the defendant and
unless the admissions are-reduced to writing andsigned by the the defendant's attorney.
defendant and the defendant's attorney. This rule shall not be
invoked in the case of a defendant Who is not represented by
counsel.

Lj

I

F,7
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Committee Notes
Rule 17.1
May 10, 2000

COMMITTEE NOTE

The language of Rule 17.1 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

Current Rule 17.1 prohibits the court from holding a pretrial conference
where the defendant is not represented by counsel. It is unclear whether this would
bar such a conference when the defendant invokes the constitutional right to self-
representation. See Faretta v. California, 422 U.S. 806 (1975). The amended
version makes clear that a pretrial conference may be held in these circumstances.
Moreover, the Committee believed that pretrial conferences might be particularly
useful in those cases where the defendant is proceeding pro se.



V. VENUE Title V. Venue

Rule 18. Place of Prosecution and Trial Rule 18. Place of Prosecution and Trial

Except as otherwise permitted by statute or by these rules, the Unless a statute or these rules permit otherwise, the
prosecution shall be had in a district in which the offense was government must prosecute an offense in a district in which
committed. The court shall fix the place of trial within the district the offense was committed. The court must set the place of |
with due regard to the convenience of the defendant and the trial within the district with due regard for the convenience of
witnesses and the prompt administration of justice , the defendant d the witnesses; and the prompt administration

LJ

7'.
L
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Committee Notes
Rule 18
May 10, 2000

COMMITTEE NOTE

The language of Rule 18 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only.



| Rule 19. Rescinded. Rule 19. [Rescinded.]

F.
Rule 20. Transfer From the District for Plea and Sentence Rule 20. Transfer for Plea and Sentence

(a) Indictment or Information Pending. A defendant arrested, (a) Consent to Transfer. A prosecution may be transferred
held, or present in a district other than that in which an indictment from the district where the indictment or information is
or information is pending against that defendant may state in pending, or from which a warrant on a complaint has
writing a wish to plead guilty or nolo contendere, to waive trial in been issued, to the district where the defendant is arrested,
the district in which the indictment or information is pending, and held, or present, if: X
to consent to disposition of the case in the district in which; that
defendant was arrested,'held, or present, subject to the approval of (1) the defendant states in writing a wish to plead guilty F
the United States attorney for each district. Upon receipt of the or nolo contendere and to waive trial in the district l J
defendant's statement and of the written approval of the United where the indictment, information, or complaint is
States attorneys, the clerk of the court in which the indictment or pending, consents in writing to the court's disposing
information is pending shall transmit the papers in the proceeding of the case in the transferee district, and files the
or certified copies thereof to the clerk of the court for the district in statement in the transferee district; and
which the defendant is arrested, held, or present, and the
prosecution shall continue in that district. (2) the United States attorneys in both districts approve

the transfer in writing. l

(b) Clerk's Duties. After receiving the defendant's
statement and the required approvals, the clerk where the
indictment, information, or complaint is pending must
send the file, or a certified copy, to the clerk in the
transferee district.

(b) Indictment or Information Not Pending. A defendant
arrested, held, or present, in a district other than the district in
which a complaint is pending against that defendant may state in
writing a wish to plead guilty or nolo contendere, to waive venue
and trial in the district in which the warrant was issued, and to
consent to disposition of the case in the district in which that
defendant was arrested, held, or present, subject to the approval of
the United States attorney for each district. Upon filing the written
waiver of venue in the district in which the defendant is present, the
prosecution may proceed as if venue were in such district.

(c) Effect of Not Guilty Plea. If after the proceeding has been (c) Effect of a Not Guilty Plea. If the defendant pleads not
transferred pursuant to subdivision (a) or (b) of this rule the guilty after the case has been transferred under Rule
defendant pleads not guilty, the clerk shall return the papers to the 20(a), the clerk must return the papers to the court where
court in which the prosecution was commenced, and the proceeding the prosecution began, and that court must restore the
shall be restored to the docket of that court. The defendant's proceeding to its docket. The defendant's statement that
statement that the defendant wishes to plead guilty or nolo the defendant wished to plead guilty or nolo contendere is
contendere shall not be used against that defendant. not, in any civil or criminal proceeding, admissible

against the defendant.
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(d) Juveniles. A juvenile (as defined in 18 U.S.C. § 503I) who is (d) Juveniles.
arrested, held, or present in a district other than that in which the
juvenile is alleged to have committed an act in violation of a law of (1) Consent to Transfer. A juvenile, as defined in 18
the United States not punishable by death or life imprisonment U.S.C. § 5031, may be proceeded against as a
may, after having been advised by counsel and with the approval of juvenile delinquent in the district where the juvenile
the court and the United States attorney for each district, consent to is arrested, held, or present, if:
be proceeded against as a juvenile delinquent in the district in
which the juvenile is arrested, held, or present. The consent shall be (A) the alleged offense that occurred in the other
given in writing before the court but only after the court has district is not punishable by death or life
apprised the juvenile of the juvenile's rights, including the right to imprisonment;
be returned to the district in which the juvenile is alleged to have
committed the act, and of the consequences of such consent. (B) an attorney has advised the juvenile;

(C) the court has informed the juvenile of the
juvenile's rights - including the right to be
returned to the district where the offense
allegedly occurred - and the consequences of
waiving those rights;

(D) the juvenile, after receiving the court's
information about rights, consents in writing to
be proceeded against in the transferee district,
and files the consent in the transferee district;

(E) the United States attorneys for both districts
approve the transfer in writing; and

(F) the transferee court approves the transfer.

(2) Clerk's Duties. After receiving the juvenile's written
consent and the required approvals, the clerk where
the indictment or information or complaint is pending
or where the alleged offense occurred must send the
file, or a certified copy, to the clerk in the transferee
district.

l
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Committee Notes
Rule 20 E
May 10, 2000

COMMITTEE NOTE

The language of Rule 20 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be l
stylistic only, except as noted below.

New Rule 20(d)(2) applies to juvenile cases and has been added to parallel
a similar provision in Rule 20(b). The new provision provides that after the court L
has determined that the provisions in Rule 20(d)(1) have been completed and the
transfer is'approved, the file (or certified copy) must be transmitted from the
original court to the transferee court.

L
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Rule 21. Transfer From the District for Trial. Rule 21. Transfer for Trial
I

(a) For Prejudice in the District. The court upon motion of the (a) For Prejudice. Upon the defendant's motion, the court
defendant shall transfer the proceeding as to that defendant to must transfer the proceeding as to that defendant to
another district whether or not such district is specified in the another district if the court is satisfied that so great a
defendant's motion if the court is satisfied that there exists in the prejudice against the defendant exists in the transferring
district where the prosecution is pending so great a prejudice 'district that the defendant cannot obtain a fair and
against the defendant that the defendant cannot obtain a fair and impartial trial there.
impartial trial at any place fixed by law for holding court in that
district.

(b) Transfer in Other Cases. For the convenience of parties and (b) For Convenience. Upon the defendant's motion, the
witnesses, and in the interest ofjustice, the court upon motion of court may transfer the proceeding, or one or more counts,
the defendant may transfer the proceeding as to that defendant or as to that defendant to another district for the convenience
any one or more of the counts thereof to another district. of the parties and witnesses and in the interest of justice.

(c) Proceedings on Transfer. When a transfer is ordered the clerk (c) Proceedings on Transfer. When the court orders a
shall transmit to the clerk of the court to which the proceeding is transfer, the clerk must send to the transferee district the
transferred all papers in the proceeding or duplicates thereof and file or a certified copy of it, and any bail taken. The
any bail taken, and the prosecution shall continue in that district. prosecution will then continue in the transferee district.

(d) Time to File a Motion to Transfer. A motion to transfer
may be made at or before arraignment or at any other
time the court or these rules prescribe.

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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Committee Notes -
Rule 21 LJ
May,10, 2000

COMMITTEE NOTE F..

The language of Rule 21 has been amended as part of the general restyling V
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only.,

Amended Rule 21 (d) consists Of what was formerly Rule 22. The Committee
believed that the substance of Rule 22, which addressed the issue of the timing of >
motions to transfer, was more appropriate for inclusion in Rule 21.
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C Rule 22. Time of Motion to Transfer Rule 22. Time to File a Motion to Transfer

A motion to transfer under these rules may be made at or before [Rescinded.]
arraignment or at such other time as the court or these rules may
prescribe.

i ,
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Committee Notes 7
Rule 22 in
May 10, 2000

COMMITTEE NOTE

Rule 22 has been abrogated. The substance ofthe rule is now located in Rule
21(d). F

L J

L
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VI. TRIAL TITLE VI. TRIAL

L Rule 23. Trial by Jury or by the Court Rule 23. Jury or Nonjury Trial

LI
(a) Trial by Jury. Cases required to be tried by jury shall be so (a) Jury Trial. If the defendant is entitled to a jury trial, the

sotried unless the defendant waives a jury trial in writing with the trial must be by jury unless:
approval of the court and the consent of the government.

(1) the defendant waives a jury trial in writing;

(2) the government consents; and

(3) the court approves.

(b) Jury of Less Than Twelve. Juries shall be of 12 but at any (b) Jury Size.
time before verdict the parties may stipulate in writing with the
approval of the court that the jury shall consist of any number less (1) In General. A jury consists of 12 persons unless this
than 12 or that a valid verdict may be returned by a jury of less rule provides otherwise.

6 than 12 should the court find it necessary to excuse one or more
jurors for any just cause after trial commences. Even absent such (2) Stipulationfor a Smaller Jury. At any time before the
tipulation, if the court finds it necessary to excuse a juror for just verdict, the parties may, with the court's approval,

cause after the jury has retired to consider its verdict, in the stipulate in writing that:
discretion of the court a valid verdict may be returned by the
remaining 11 jurors. (A) the jury may consist of fewer than 12 persons; or

1 (B) a jury of fewer than 12 persons may return a
verdict if the court finds it necessary to excuse a
juror for good cause after the trial begins.

L (3) Court Orderfor a Jury of 11. After the jury has
retired to deliberate, the court may permit a jury of 11

persons to return a verdict, even without a stipulation
by the parties, if the court finds good cause to excuse a
juror.

r (c) Trial Without a Jury. In a case tried without a jury the court (c) Nonjury Trial. In a case tried without ajury, the court
L-' shall make a general finding and shall in addition, on request made must find the defendant guilty or not guilty. If a party

before the general finding, find the facts specially. Such findings requests before the finding of guilty or not guilty, the court
may be oral. If an opinion or memorandum of decision is filed, it must state its specific findings of fact in open court or in a
will be sufficient if the findings of fact appear therein. written decision or opinion.

L
fr
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Committee Notes V
Rule 23
May 10, 2000

COMMITTEE NOTE-

The language of Rule 23 has been amended as part of the general restyling J
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only. '

In current Rule 23(b), the term "just cause"' has been replaced with the more
familiar term "good cause," that appears in other rules. No change in substance is
intended.
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Rule 24. Trial Jurors Rule 24. Trial Jurors

(a) Examination. The court may permit the defendant or the (a) Examination.,
defendant's attorney and the attorney for the government to

conduct the examination of prospective jurors or may itself conduct (1) In General. The court may examine prospective

the examination. In the latter event the court shall permit the jurors or may permit the attorneys for the parties to

defendant or the defendant's attorney and the attorney for the do so.
government to supplement the examination by such further inquiry
as it deems proper or shall itself submit to the prospective jurors (2) Court Examination. If the court examines the jurors,

such additional questions by the parties or their attorneys as it it must permit the attorneys for the parties to:

deems proper.
(A) ask further questions that the court considers

proper; or

(B) submit further questions that the court may ask if
it considers them proper.

(b) Peremptory Challenges. If the offense charged is punishable (b) Peremptory Challenges, Each side is entitled to the

by death, each side is entitled to'20 peremptory challenges. If the number of peremptory challenges to prospective jurors

offense charged is punishable by imprisonment for more than one specified below. The court may allow additional

year, the government is entitled to 6 peremptory challenges and the peremptory challenges to multiple defendants, and may

defendant or defendants jointly to 10O peremptory challenges. If the allow the defendants to exercise those challenges

offense charged is punishable by imprisonment for not more than separately' or jointly.

one year or by fine or both, each side is entitled to 3 peremptory
challenges. If there'is more than one defendant, the court may allow (1) Capital Case. Each side has 20 peremptory

the defendants additional peremptory challenges and permit them challenges' when the government seeks the death

to be exercised separately or jointly. penalty.

(2) Other Felony Case. The government has 6
peremptory challenges and the defendant or
defendants jointly have 10 peremptory challenges
when the defendant is charged with a crime
punishable by imprisonment of more than one year.

(3) Misdemeanor Case. Each side has 3 peremptory
challenges when the defendant is charged with a

. crime punishable by fine, imprisonment of one year
or less, or both.
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(c) Alternate Jurors. (c) Alternate Jurors. .

(1) In General. The court may empariel no more than 6 jurors, (1) In General. The court may impanel up to 6 alternate
in addition to the regular jury, to sit as alternate jurors. An jurors to replace any jurors who are unable to
alternate juror, in the order called, shall replace a juror who perform or who are disqualified from performing
becomes or is found to be unable or disqualified to perform juror their duties.
duties. Alternate jurors shall (i) be drawn in the same manner, (ii) .
have the same qualifications, (iii) be subject to the same (2) Procedure.
examination and challenges, and (iv) take the same oath as regular ,
jurors. An alternate juror has the same functions, powers, facilities (A) Alternate jurors must have the same
and privileges as a regularjuror. qualifications and be selected and sworn in the

same manner as any other juror.
(2) Peremptory Challenges. In addition to challenges

otherwise provided by law, each side is entitled to 1 additional (B) Alternate jurors replace jurors in the same
peremptory challenge if 1 or 2 alternate jurors are empaneled, 2 sequence in which the alternates were selected. LJ
additional peremptory challenges if 3 or 4 alternate jurors are An alternate juror who replaces a juror has the
empaneled, and 3 additional peremptory challenges if 5 or 6 same authority as the other jurors.
alternate jurors are empaneled. The additional peremptory
challenges may be used to remove an alternate juror only, and the (3) Retention of Alternate Jurors. The court may retain
other peremptory challenges allowed by these rules may not be alternate jurors after the jury retires to deliberate.
used to remove an alternate juror. The court must ensure that a retained alternate does

not discuss the case with anyone until that alternate
(3) Retention ofAlternate Jurors. When the jury retires to replaces a juror or is discharged. If an alternate

consider the verdict, the court in its discretion may retain the replaces a juror after deliberations have begun, the
alternate jurors during deliberations. If the court decides to retain court must instruct the jury to begin its deliberations
the alternate jurors, it shall ensure that they do not discuss the case anew.
with any other person unless and until they replace a juror during
deliberations. If an alternate replaces a regular juror after (4) Peremptory Challenges. Each side is entitled to the
deliberations have begun, the court shall instruct the jury to begin number of additional peremptory challenges to
its deliberations anew. prospective alternate jurors specified below, which

may be used only to remove alternate jurors. r
(A) One or Two Alternates. One additional

peremptory challenge is permitted when one or l
two alternates are impaneled.

(B) Three or Four Alternates. Two additional
peremptory challenges are permitted when three
or four-alternates are impaneled.

(C) Five or Six Alternates. Three additional
peremptory challenges are permitted when five K
or six alternates are impaneled.
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Lod
r Committee Notes

Rule 24
May 10, 2000

I t . COMMITTEE NOTE

The language of Rule 24 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

In restyling Rule 24(a), the Committee deleted the language that authorized
the defendant to conduct voir dire of prospective jurors. The Committee believed

Id_ that the current language was potentially ambiguous and could lead one incorrectly
to conclude that a defendant, represented by counsel, could personally conduct voir
dire or additional voir dire. The Committee believed that the intent of the current

LI provision was to permit a defendant to participate personally in voir dire only if the
defendant was acting pro se. Amended Rule 24(a) refers only to attorneys for the
parties, i.e. the defense counsel and the attorney for the government, with the
understanding that if the defendant is not represented by counsel, the court may still,
in its discretion, permit the defendant to participate in voir dire. In summary, the
Committee intends no change in practice.

Finally, the rule authorizes the court in multi-defendant cases to grant
additional peremptory challenges to the defendants. If the court does so, the
prosecution may request additional challenges in a multi-defendant case, not to
exceed the total number available to the defendants jointly. The court, however, is
not required to equalize the number of challenges where additional challenges are
granted to the defendant.

n
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Rule 25. Judge; Disability Rule 25. Judge's Disability

(a) During Trial. If by reason of death, sickness or other disability (a) During Trial. Any judge regularly sitting in or assigned
the judge before whom a jury trial has commenced is unable to to the court may complete a jury trial if:
proceed with the trial, any other judge regularly sitting in or
assigned to the court, upon certifying familiarity with the record of (1) the judge before whom the trial began cannot
the trial, may proceed with and finish the trial. proceed because of death, sickness, or other Li

disability; and

(2) the judge completing the trial certifies familiarity
with the trial record.

(b) After Verdict or Finding of Guilt. If by reason of absence, (b) After a Verdict or Finding of Guilty.
death, sickness or other disability the judge before whom the
defendant has been tried is unable to perform the duties to be (1) After a verdict or finding of guilty, any judge
performed by the court after a verdict or finding of guilt, any other regularly sitting in or assigned to a court may
judge regularly sitting in or assigned to the court may perform complete the court's duties if the judge who presided
those duties; but if that judge is satisfied that ajudge who did not at trial cannot perform those duties because of
preside at the trial cannot perform those duties or thati it is absence, death, sickness, or other disability.
appropriate for any other reason, that judge may grant agneW trial.

(2) The successor judge may grant a new trial if satisfied F:
that:

(A) ajudge other than the one who presided at the
trial cannot perform the post-trial duties; or F:

3() a new trial is necessary for some other reason.

L1
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L
Committee Notes
Rule 25
May 10, 2000,

COMMITTEE NOTE

The language of Rule 25 has been amended as part of the general restyling

of the Criminal Rules to make them more easily understood and to make style and

L terminology consistent throughout the rules. These changes are intended to be

stylistic only.

Rule 25(b)(2) addresses the possibility of a new trial when a judge

determines that no other judge could perform post-trial duties or when the judge

determines that there is some other reason for doing so. The current rule indicates

that those reasons must be "appropriate." The Committee, however, believed that

a better term would be "necessary," because that term includes notions of manifest

rn necessity. No change in meaning or practice is intended.

L
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Rule 26. Taking of Testimony Rule 26. Taking Testimony

In all trials the testimony of witnesses shall be taken orally in open In all trials the testimony of witnesses must be taken orally in
court, unless otherwise provided by an Act of Congress, or by these open court, unless otherwise provided by an Act of Congress
rules, the Federal Rules of Evidence, or other rules adopted by the or by rules adopted under 28 U.S.C. §§ 2072-2077.
Supreme Court.

May 1, 2000Draft
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L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
Rule 26.1. Determination of Foreign Law Rule 26.1. Foreign Law Determination

A party who intends to raise an issue concerning the law of a A party intending to raise an issue of foreign law must provide

foreign country shall give reasonable written notice. The court, in the court and all parties with reasonable written notice. Issues

determining foreign law, may consider any relevant material or of foreign law are questions of law, but in deciding such issues

source, including testimony, whether or not submitted by a party or a court may consider any relevant material or source -

admissible under the Federal Rules of Evidence. The court's including testimony - without regard to the Federal Rules of

determination shall be treated as a ruling on a question of law. Evidence.
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Committee Notes
Rule 26.1
May 10, 2000

Lw..ul~~~~~
COMMITTEE NOTE

The language of Rule 26.1 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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Rule 26.2. Production of Witness Statements Rule 26.2. Producing a Witness's Statement

r (a) Motion for Production. After a witness other than the (a) Motion to Produce. After a witness other than the

defendant has testified on direct examination, the court, on motion defendant has testified on direct examination, the court,

of a party who did not call the witness, shall order the attorney for on motion of a party who did not call the witness, must

the government or the defendant and the defendant's attorney, as order an attorney for the government or the defendant and

the case may be, to produce, for the examination and use of the the defendant's attorney, as the case may be, to produce,

moving-party, any statement of the witness that is in their for the examination and use of the moving party, any

possession and that relates to the subject matter concerning which statement of the witness that is in the possession and thatLI 1 §the witness has testified. relates to the subject matter of the witnesses's testimony.

(b) Production of Entire Statement. If the entire contents of the (b) Producing the Entire Statement. If the entire statement

statement relate to the subject matter concerning which the witness relates to the subject matter of the witness's testimony, the,

has testified, the court shall order that the statement be delivered to court must order that the statement be delivered to the

the moving party. ' moving party.

| (c) Prdduction of Excised Statement. If the other party claims (c) Producing a Redacted 'Statement. If the party who

L ' | that the statement contains privileged information or matter that called the witness claims that the statement contains

does not relate to the subject matter concerning which the witness information that is privileged or does not relate to the

fat ', | has testified, the court shall order that it be delivered to the court in subject matter of the witness's testimony, the court must

camera. Upon inspection, the court shall excise the portions of the inspect the statement in camera. After excising any

statement that are privileged or that do not relate to the subject privileged or" aied portitns, the court must order

, matter concerning which the witness has testified, and shall order delivery of the redacted statement to the moving, party. If

I ] 'thatlthe statement, with such material excised, be delivered to the the defendant objects to an excision, the court must

moving party. Any, portion of the 'statement that is withheld from preserve the entire statement with the excised portion
the defendant over the defendant's objection must be preserved by indicated, under seal, as part of the record.

the attorney for the government, and, if the defendant appeals a
L 1: | ,conviction, must be made available to the appellate court for the

L |purpose of determining ihe correctness of the decision to excise the
i" portion of the statement'

L o (d) Recess for Examination of Statement. Upon delivery of the (d) Recess to Examine a Statement. The court may recess

statement to the moving party, the court, upon application of that the proceedings to allow time for a party to examine the

party, may recess the proceedings so that counsel may examine the statement and prepare for its use.
statement and prepare to use it in the proceedings.

(e) Sanction for Failure to Produce Statement. If the'other party (e) Sanction for Failure to Produce or Deliver a

elects not to comply with an order to deliver a statement to the Statement. If the party who called the witness disobeys

LI |moving party, the court shall order that the testimony of the an order to produce or deliver a statement, the court must

witness be stricken from the record and that the trial proceed, or, if strike the witness's testimony from the record. If an

it is the attorney for the government who elects not to comply, attorney for the government disobeys the order, the courtLI |shall declare a mistrial if required by the interest ofjustice. must declare a mistrial if justice so requires.

L
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(f) Definition. As used in this rule, a "statement" of a witness (i) Definition. As used in this rule, a witness's "statement"
means: means:

(1) a written statement made by the witness that is signed or (1) a written statement that the witness makes and signs,
otherwise adopted or approved by the witness; or otherwise adopts or approves; '

(2) a substantially verbatim -recital of an oral statement made (2) a substantially verbatim, contemporaneously recorded
by the witness that is recorded contemporaneously with the' recital of the witness's oral statement that is contained,
making of the oral statement and that is contained in a in any recording'or any transcription of a recording;
stenographic, mechanical, electrical, or other recording or a. or
transcription thereof; or - '

(3) the witness's statement to a grandjuly, however
(3) a statement, however taken or recorded, or a transcription taken or recorded, or a transcription of such a

thereof, made by the witness to a grandjury. statement. '7

(g) Scope of Rule. This rule applies at a suppression hearing (g) Scope. This rule applies at trial, at a suppression hearing
conducted under Rule 12,`at trial~inder thisrilie, and t the extent under Rule 12, and to the extent'specified in the following
specified: rrules:

(1) in Rule 32(c)(2) at sentencing; (1) Rule 5.1(h) (preliminary hearing);

(2) in Rule 32.1(c) at a hearing to revoke or modifi probation (2) Rule 32(h)(2) (sentencing); '
or supervised release';

(3) Rule 32. 1(c) (hearing to revoke or modify probation
(3) in Rule 46(i) at a detention hearing; - or supervised release); '

(4) in Rule 8 of the Rules Governing Proceedings under 28 (4) Rule 46(j) (detention hearing); and
U.S.C. § 2255; and [7

(5) Rule 8 of the Rules Governing Proceedings under 28
(5) in Rule 5.1 at a preliminary examination. U.S.C. § 2255.

LJ
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L
Committee Notes
Rule 26.2
May 10, 2000

COMMITTEE NOTE

The language of Rule 26.2 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

Current Rule 26.2(c) states that if the court withholds a portion of a
statement, over the defendant's objection, "the attorney for the government" must
preserve the statement. The Committee believed that the better rule would be for

t L the court to simply seal the entire statement as a part of the record, in the event
that there is an appeal.

Also, the terminology in Rule 26.2(c) has been changed. The rule now
speaks in terms of a "redacted" statement instead of an "excised" statement. No
change in practice is intended.

Finally, the list of proceedings has been placed in numerical order by rule
7 in Rule 26.2(g).

LW
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Rule 26.3. Mistrial Rule 26.3. Mistrial

Before ordering a mistrial, the court shall provide an opportunity Before ordering a mistrial, the court must give each defendant
for the government and for each defendant to comment on the and the government an opportunity to comment on the
propriety of the order, including whether each party consents or propriety of the order, to state whether that party consents or
objects to a mistrial, and to suggest any alternatives. objects, and to suggest alternatives.
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Committee Notes
iRule 26.3

May 10, 2000

COMMITTEE NOTE,

The language of Rule 26.3 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only.



F7

.Rule 27. Proof of Official Record Rule 27. Proof of Official Record 1
An official record or an entry therein or the lack of such a record A party may prove an official record, an entry in such a 7

or entry may be proved in the same manner as in civil actions. record, or the lack of a record or entry in the same manner as L.
in a civil action.
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Committee Notes
Rule 27
May 10, 2000

COMMITTEE NOTE

The language of Rule 27 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only.



Rule 28. Interpreters Rule 28. Interpreters

The court may appoint an interpreter of its own selection and may The court may select, appoint, and fix the reasonable
fix the reasonable compensation of such interpreter. Such compensation for an interpreter. The compensation must be
compensation shall be paid out of funds provided by law or by the paid from funds provided by law or by the government, as the
government, as the court may direct, court may direct.
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Committee NotesLRule 28
May 10, 2000

COMMITTEE NOTE

The language of Rule 28 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only.



L
Rule 29. Motion for Judgment of Acquittal Rule 29. Motion for Judgment of Acquittal

(a) Motion Before Submission to Jury. Motions for directed (a) Before Submission to the Jury. After the government |
verdict are abolished and motions for judgment of acquittal shall be closes its evidence or after the close of all the evidence, L-

used in their place. The court on motion of a defendant or of its the court on the defendant's motion must enter ajudgment
own motion shall order the entry ofjudgment of acquittal of one or of acquittal of any offense as to which the evidence is | -]
more offenses charged in the indictment or information after the insufficient to sustain a conviction. The court may on its |
evidence on either side is closed if the evidence is insufficient to own consider whether the evidence is insufficient to
sustain a conviction of such offense or offenses. If the defendant's sustain a conviction., Ifthe court denies a motion for
motion for judgrnent of acquittal at the close of the ,evyidence L judgment of acquittal at the close of the government's
offered by the government is not granted, the defendant may offer evidence, the defendant may offer evidence without
evidence without having reserved the right. having reserved the right to do so.

(b) Reservation of Decision on Motion. The court may reserve (b) Reserving Decision. The court may reserve decision on a
decision on a motion for judgment of acquittal, proceed with the motion for judgment of acquittal, proceed with the trial
trial (where the motion is made before the close of all the (where the motion is made before the close of all the
evidence), submit the case to the jury and decide the motion either evidence), submit the case to the jury and decide the l
before the jury returns a verdict or after it returns a verdict of guilty motion either before the jury returns a verdict or after it L
or is discharged without having returned a verdict. If the court returns a verdict of guilty or is discharged without having
reserves a decision, it must decide the motion on the basis of the returned a verdict. If the court reserves decision, it must
evidence at the time the ruling was reserved. decide the motion on the basis of the evidence at the time

the ruling was reserved.|

(c) Motion After Discharge of Jury. If the jury returns a verdict (c) After Jury Verdict or Discharge.
of guilty or is discharged without having returned a verdict, a l
motion for judgment of acquittal may be made or renewed within 7 (1) In General. A defendant may move for judgment of
days after the jury is discharged or within such further time as the acquittal, or renew such a motion, within 7 days after | "
court may fix during the 7-day period. If a verdict of guilty is a guilty verdict or after the court discharges the jury, L
returned the court may on such motion set aside the verdict and whichever is later, or within any other time the court
enter judgment of acquittal. If no verdict is returned the court may fixes during the 7-day period.
enter judgment of acquittal. It shall not be necessary to the making
of such a motion that a similar motion has been made prior to the (2) Ruling on Motion. If the jury has returned a guilty
submission of the case to the jury. verdict, the court may set aside the verdict and enter

an acquittal. If the jury has failed to return a verdict,
the court may enter judgment of acquittal.

(3) No Prior Motion. A defendant is not required to
move for judgment of acquittal before the court
submits the case to the jury as a prerequisite for L'
making such a motion after jury discharge.

L

Federal Rules of Criminal Procedure
May 11, 2000 Draft

Page 76



(d) Same: Conditional Ruling on Grant of Motion. If a motion (d) Conditional Ruling on a Motion for a New Trial.
for judgment of acquittal after verdict of guilty under this Rule is
granted, the court shall also determine whether any motion for a (1) Motion for a New Trial. If the court enters a
new trial should be granted if the judgment of acquittal is thereafter judgment of acquittal after a guilty verdict, the court
vacated or reversed, specifying the grounds for such determination. must also conditionally determine whether any
If the motion for a new trial is granted conditionally, the order motion for a new trial should be granted if the
thereon does not affect the finality of the judgment. If the motion judgment of acquittal is later vacated or reversed. The
for a new trial has been granted conditionally and the judgment is court must specify the reasons for that determination.
reversed on appeal, the new trial shall proceed'unless the appellate
court has otherwise ordered. If such motion has been denied (2) Finality. The court's order conditionally granting a
conditionally, the appellee on appeal may assert error in that motion for a new trial does not affect the finality of
denial, and if the judgment is reversed on appeal, subsequent the judgment of acquittal.
proceedings shall be in accordance with the order of the appellate
court. (3) Appeal.

(A) Grant of a Motion for a New Trial. If the court
conditionally grants a motion for a new trial, and
an appellate court later reverses the judgment of
acquittal, the trial court must proceed with the
new trial unless the appellate court orders
otherwise.

(B) Denial of a Motion for a New Trial. If the court
conditionally denies a motion for a new trial, an
appellee may assert that the denial was
erroneous. If the appellate court later reverses the
judgment of acquittal, the trial court must
proceed as the appellate court directs.
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Committee Notes
Rule 29
May 10, 2000

COMMITTEE NOTE

The language of Rule 29 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are iintended to be
stylistic only, except as noted below.

In Rule 29(a), the first sentence abolishing "directed verdicts" has been
deleted because it is unnecessary. The rule continues to recognize that a judge
may sua sponte enter a judgment of acquittal.

Rule 29(c)(1) addresses the issue of the timing of a motion for acquittal. The
amended rule now includes language that the motion must be made within 7 days
after a guilty verdict or after the judge discharges the jury, whichever occurs later.
That change reflects the fact that in a capital case or in case involving criminal
forfeiture, for example, the jury may not be discharged until it has completed its
sentencing duties. The court may still set another time for the defendant to make or l
renew the motion, if it does so within the 7-day period.
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Rule 29.1. Closing Argument 29.1. Closing Argument

After the closing of evidence the prosecution shall open the Closing arguments proceed in the following order:
argument. The defense shall be permitted to reply. The prosecution
shall then be permitted to reply in rebuttal. (a) the government argues;

(b) the defense argues; and

(c) the government rebuts.
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Committee Notes
Rule 29.1 ,

May 10, 2000 ^a

COMMITTEE NOTE

The language of Rule 29.1 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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Rule 30. Instructions Rule 30. Jury Instructions

At the close of the evidence or at such earlier time during the trial (a) In General. Any party may request in writing that the

as the court reasonably directs, any party may file written requests court instruct the jury on the law as specified in the

that the court instruct the jury on the law as set forth in the requests. request. The request must be made at the close of the

At the same time copies of such requests shall be furnished to all evidence or at any earlier time during the trial that the

parties. The court shall inform counsel of its proposed action upon court reasonably directs. When the request is made, the

the requests prior to their arguments to the jury. The court may requesting party must furnish a copy to every other party.

instruct the jury before or after the arguments are completed or at
both times. No party may assign as error any portion of the charge (b) Ruling on a Request. The court must inform the parties

or omission therefrom unless that party objects thereto before the before closing arguments how it intends to rule on the

jury retires to consider its verdict, stating distinctly the matter to requested instructions.
which that party objects and the grounds of the objection.
Opportunity shall be given to make the objection out of the hearing (c) Time for Giving Instructions. The court may instruct the

of the jury and, on request of any party, out of the presence of the jury before or after the arguments are completed, or at

jury. both times.

(d) Objections to Instructions. A party who objects to any
portion of the instructions or to a failure to give a
requested instruction must inform the court of the specific

.. objection and the grounds for the objection before the
jury retires to deliberate. An opportunity must be given
to object out of the jury's hearing and, on request, out of
the jury's presence.
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Committee Notes
Rule 30
May 10, 2000

COMMITTEE NOTE

The language of Rule 30 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted, below.

Rule 30(d) has been changed to clarify what, if anything,copunsel must do to L
preserve error regarding an instruction or failure to instruct The rule retains the
requirement of a contemporaneous and specific objection (before the jury retires to
deliberate). As the Supreme Court recognized in Jones v. United States, 119 S.Ct.
2090, 2102 (1999), read literally, current Rule 30 could be construed to bar any
appellate review when in fact a court may conduct a limited review under a plain 1 i
error standard. The topic of plain error is not addressed in Rule 30 because it is
already covered in Rule 52. No change in practice is intended by the amendment.

V~~~~~~~~~~~~
REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that includes
what it considered at least one major substantive change. The purpose for this
separate publication is to highlight for the bench and the bar any proposed
amendments that the Committee believes will result in significant changes in
current practice. Rule 30 is one of those rules. This proposed revision of Rule 30
includes only proposed style changes. Another version of Rule 30 includes a
substantive amendment that would authorize a court to require the parties to file
requests for instructions before trial. That version of Rule 30 is being published
simultaneously in a separate pamphlet.
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Rule 31. Verdict Rule 31. Jury Verdict

(a) Return. The verdict shall be unanimous. It shall be returned by (a) Return. The jury must return its verdict to a judge in

the jury to the judge in open court. open court. The verdict must be unanimous.

v (b) Several Defendants. If there are two or more defendants, the (b) Partial Verdicts, Mistrial, and Retrial.
jury at any time during its deliberations may return a verdict or
verdicts with respect to a defendant or defendants as to whom it has (1) Multiple Defendants. If there are multiple
agreed; if the jury cannot agree with respect to all, the defendant or defendants, thejury may return a verdict at any time

defendants as to whom it does not agree may be tried again. during its deliberations as to any defendant as to
"whom it has agreed.

(2) Mulfiple Counts. If the jury cannot agree on all
counts as to any defendant, the jury may return a
verdict on those counts as to which it has agreed.

(3) Mistrial and RetriaL If the jury cannot agree on a

LI verdict as to all counts, the court may declare a
mistrial as to those counts. The government may
retry any defendant on any count as to which the jury
could not agree.

(c) Conviction of Less Offense. The defendant may be found (c) Lesser Offense or Attempt. A defendant may be found
guilty of an offense necessarily included in the offense charged or guilty of any of the following:

L of an attempt to commit either the offense charged or an offense
necessarily included therein if the attempt is an offense. (1) an offense necessarily included in the offense

eW charged;

(2) an attempt to commit the offense charged; or

(3) an attempt to commit an offense necessarily included
in the offense charged, if the attempt is an offense in
its own right.

L (d) Poll of Jury. After a verdict is returned but before the jury is (d) Jury Poll. After a verdict is returned but before the jury is
discharged, the court shall, on a party's request, or may on its own discharged, the court must on a party's request, or may on
motion, poll the jurors individually. If the poll reveals a lack of its own, poll the jurors individually. If the poll reveals a
unanimity, the court may direct the jury to deliberate further or may lack of unanimity, the court may direct the jury to
declare a mistrial and discharge the jury. deliberate further or may declare a mistrial and discharge

the jury.

(e) Criminal Forfeiture. [Abrogated]2 (e) Criminal Forfeiture. [Abrogated]

L
2 Supreme Court approved amendment in April 2000. The amendments take effect on December 1, 2000, unless Congress takes

action otherwise.
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Committee Notes
Rule 31
May 10, 2000

COMMITTEE NOTE

The language of Rule 31 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only.

Rule 31 (b) has been amended to clarify that ajury may return partial verdicts,
either as to multiple defendants or multiple counts, or both. See, e.g., United States
v. Cunningham, 145 F.3d 1385, 1388-89 (D.C. Cir. 1998) (partial verdicts on 'F
multiple defendants and counts). No change in practice is intended.
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VII. JUDGMENT TITLE VII. POST-CONVICTION PROCEDURES

Rule 32. Sentence and Judgment Rule 32. Sentencing and Judgment

(f) Definitions. For purposes of this rule - (a) Definitions. The following definitions apply under this
rule:

(1) "victim" means any individual against whom an offense
has been committed for which a sentence is to be imposed, (1) "Victim" means an individual against whom the
but the right of allocution under subdivision (c)(3)(E) may defendant committed an offense for which the court

be exercised instead by - will impose sentence.

(A) a parent or legal guardian if the victim is below the (2) "Crime of violence or sexual abuse" means:
age of eighteen years or incompetent; or

(A) a crime that involves the use, attempted use, or

(B) one or more family members or relatives designated threatened use of physical force against
by the court if the victim is deceased or incapacitated; another's person or property; or

if such person or persons are present at the sentencing (B) a crime under 18 U.S.C. §2241-2248 or
hearing, regardless of whether the victim is present; and §§ 2251-2257.

(2) "crime of violence or sexual abuse" means a crime that
involved the use or attempted or threatened use of physical
force against the person or property of another, or a crime
under chapter 109A of title 18, United States Code.

(a) In General, Time for Sentencing. When a presentence (b) Time of Sentencing.
investigation and report are made under subdivision (b)(l),
sentence should be imposed without unnecessary delay following (I) In GeneraL The court must impose sentence without
completion of the process prescribed by subdivision (b)(6). The unnecessary delay.
time limits prescribed in subdivision (b)(6) may be either shortened
or lengthened for good cause. (2) Changing Time Limits. The court may, for good

cause, change any time limits prescribed in Rule 32.

I
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(b) Presentence Investigation. and Report., (c) Presentence Investigation.
(1) When Made. The probation officer must make a '

presentence investigation and submit a report to the court (1) Required Investigation.
before sentence is imposed unless:... :

(A) the court finds that the information in the record (A) In General. The probation officer must conduct a
enables it to exercise its sentencing authority meaningfully presentence investigation and submit a report to',
under 18 U.S.C. § 3553; and the court before it imposes sentence unless:
(B) the court explais this finding on the record.

Notwithstanding the Preceding sentence, a presentence (i) 18 U.S.C. § 3593(c) or another statute
investigation andining requires otherwise; or'
information sufficient for the court to enter an order of .
restitution, as the court may 'direct, shall be required in any (ii) the court finds that the information in the ,
case in which restitution is required to be ordered. record enables it to meaningfully exercise its t;l

sentencing authority under 18 U.S.C.
§,3553, and the court explains its finding on,
the record.

(B) Restitution. If the law requires restitution, the
probation officer must conduct an investigation
and submit a report that contains sufficient
information for the court to order restitution.

(2) Presence of Counsel. On request, the defendant's counsel (2) Interviewing the Defendant. The probation officer
is entitled to notice and a reasonable opportunity to attend any who interviews a defendant as part of a presentence
interview of the defendant by a probation officer in the course investigation must, on request, give the defendant's L
of a presentence investigation. attorney notice and a reasonable opportunity to attend

the interview.

(3) Nondisclosure. The report must not be submitted to the .
court or its contents disclosed to anyone unless the defendant
has consented in writing, has pleaded guilty or nolo'
contendere, or has been found guilty.
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L (4) Contents of the Presentence Report. The presentence (d) Presentence Report.
report must contain -

(A) information about the defendant's history and (1) Contents of the Report. The presentence reportL characteristics, including any prior criminal record, must contain the following information:
financial condition, and any circumstances that, because
they affect the defendant's behavior, may be helpful in (A) the defendant's history and characteristics,

F imposing sentence or in correctional treatment; including:
(B) the classification of the offense and of the defendant

under the categories established by the Sentencing (i) any prior criminal record;
Commission under 28 U.S.C. § 994(a), as the probation

Li: officer believes to be applicable to the defendant's case; the (ii) the defendant's financial condition; and
kinds of sentence and the sentencing range suggested for
such a category of offense committed by such a category of (iii) any circumstances affecting the defendant's
defendant as set forth in the guidelines issued by the behavior that may be helpful in imposing
Sentencing Commission under 28 U.S.C. § 994(a)(1); and sentence or in correctional treatment;
the probation officer's explanation of any factors that may
suggest a different sentence - within or without the (B) the kinds of sentences and the sentencing range
applicable guideline - that would be more appropriate, provided by the Sentencing Commission's
given all the circumstances; guidelines, and the probation officer's
(C) a reference to any pertinent policy statement issued by explanation of any factors that may suggest a

the Sentencing Commission under 28 U.S.C. § 994(a)(2); more appropriate sentence within or without an
applicable guideline;

(C) a reference to any pertinent Sentencing
Commission policy statement;

(D) verified information, stated in a nonargumentative style, (D) verified information, stated in a
containing an assessment of the financial, social, nonargumentative style, that assesses the
psychological, and medical impact on any individual against financial, social, psychological, and medical
whom the offense has been committed; impact on any individual against whom the
(E) in appropriate cases, information about the nature and offense has been committed;

extent of nonprison programs and resources available for
the defendant; (E) when appropriate, the nature and extent of
(F) in appropriate cases, information sufficient for the court nonprison programs and resources available to

to enter restitution; the defendant;
(G) any report and recommendation resulting from a study

ordered by the court under 18 U.S.C. § 3552(b); and (F) when the law permits the court to order
(H) any other information required by the court. restitution, information sufficient for such an

order;

(G) if the court orders a study under 18 U.S.C.
§ 3552(b), any resulting report and
recommendation; and

L
(H) any other information that the court requires.

L
May 11, 2000

Page 83



(5) Exclusions. The presentence report must exclude:' (2) Exclusions. The presentence report must exclude the,
(A) any diagnostic opinions that, if disclosed, might following:
seriously disrupt a program of rehabilitation;
(B) sources-of information obtained upon a promise of (A) any diagnoses that, if disclosed, might seriously | 4
confidentiality; or disrupt a rehabilitation program;
(C) any other information that, if disclosed, might result in - 1 I

harm, physical or otherwise, to the defendant or other (B) any sources of information obtained upon a
persons. promise of confidentiality; and

(C) any other information that, if disclosed, might
result in physical or other harm to the defendant |
or others. Ad ,|

(6) Disclosure and Objections. (e) Disclosing the Report and Recommnendation.

(A) Not less than 35 days before the sentencing hearing - (1) Time to Disclose. Unless the defendant has consented
unless the defendant waives this minimum period - the - in writing, the probation officer must not submit a
probation officer must furnish the presentence report to the presentence report to the court or disclose its contents L
defendant, the defendant's counsel, and the attorney for the to anyone until the defendant has pleaded guilty or
Government. The court may, by local rule or in individual nolo contendere, or has been found guilty.
cases, direct that the probation officer not disclose the .
probation officer's recommendation, if any, on the sentence. (2) Minimum Required Notice. The probation officer

must give the presentence report to the defendant, the
defendant's attorney, and the attorney for the
government at least 35 days before sentencing unless
the defendant waives this minimum period.

(3) Sentence Recommendation. By local rule or by
order in a case, the court may direct the probation
officer not to disclose to anyone other than the court
the officer's recommendation on the sentence. '

(B) Within 14 days after receiving the presentence report, (1) Objecting to the Report.
the parties shall communicate in writing to the probation
officer, and to each other, any objections to any material (1) Time to Object. Within 14 days after receiving the
information, sentencing classifications, sentencing guideline presentence report, the parties must state in writing
ranges, and policy statements contained in or omitted from any objections, including objections to material
the presentence report. After receiving objections, the information, sentencing guideline ranges, and policy
probation officer may meet with the defendant, the statements contained in or omitted from the report. LJ
defendant's attorney, and the attorney for the Government
to discuss those objections. The probation officer may also (2) Serving Objections. An objecting party must provide,
conduct a further investigation and revise the presentende a copy of its objections to every other party and to the
report as appropriate, probation officer. It

(3) Action on Objections. After receiving objections, the l
probation officer may meet with the parties to discussi
the objections. The probation officer may then
investigate further and revise the presentence report
as appropriate.

WeI]
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(C) Not later than 7 days before the sentencing hearing, the (g) Submitting the Report. At least 7 days before
probation officer must submit the presentence report to the sentencing, the probation officer must submit to the court
court, together with an addendum setting forth any and to the parties the presentence report and an addendum

L_ unresolved objections, the grounds for those objections, and containing any unresolved objections, the grounds for
the probation officer's comments on the objections. At the those objections, and the probation officer's comments on
same time, the probation officer must furnish the revisions them.
of the presentence report and the addendum to the
defendant, the defendant's counsel, and the attorney for the
Government.

(D) Except for any unresolved objection under subdivision
(b)(6)(B), the court may, at the hearing, accept the
presentence report as its findings of fact. For good cause
shown, the court may allow a new objection to be raised at
any time before imposing sentence.

U4
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(c) Sentence. (h) Sentencing.
(1) Sentencing Hearing. At the sentencing hearing, the court

must afford counsel for the defendant and for the Government (1) In General. At sentencing, the court:
an opportunity to comment on the probation officer's X

determinations and on other matters relating to the appropriate (A) must verify that the defendant and the
sentence, and must rule on any unresolved objections in the defendant's attorney-have read and discussed the,
presentence report. The court may, in its discretion, permit the presentencb report and any addendum to the
parties to introduce testimony or other evidence on the report; '
objections. For each matter controverted, the court must make
either a finding on the allegation or a determination that no (B) must give the defendant and the defendant's l
finding is necessary because the controverted matter will not attorney a written summary of-or summarize in,
be taken into account in, or will not affect, sentencing. A camera-any information excluded from the
written record of these findings and determinations must be presentence report under Rule,32(d)(2) on which -

appended to any copy of the presentence report made available the court will rely in sentencing, and give them a,
to the Bureau of Prisons. reasonable opportunity to comment on that

information;
(2) Production of Statements at Sentencing Hearing. Rule
26.2(a)-(d) and (f) applies at a sentencing hearing under this (C) must allow the parties' attorneys to comment on an!

rule. If a party elects not to comply with an order under Rule the probation officer's determinations and other
26.2(a) to deliver a statement to the movant, the court maynot matters relating to an appropriate sentence; and
consider the affidavit or testimony of the witness whose
statement is withheld. (D) may, for good cause, allow a party to make a

new objection at any time before sentence is
imposed. rl

(2) Introducing Evidence; Producing Statements. The
court may permit the parties to introduce evidence on
the objections. If a witness testifies at sentencing, U
Rule 26.2(a)-(d) and (f) applies. If a party does not
comply with a Rule 26.2(a) order to produce a
witness's statement, the court must not consider that
witness's testimony.

(3) Imposition of Sentence. Before imposing sentence, the court (3) Court Determinations. At sentencing, the court:
must:

(A) verify that the defendant and the defendant's counsel (A) may accept any undisputed portion of the
have read and discussed the presentence report made presentence report as a finding of fact;
available under subdivision (b)(6)(A). If the court has U
received information excluded from the presentence report (B) must - for any disputed portion of the
under subdivision (b)(5) the court - in lieu of making that presentence report or other controverted
information available - must summarize it in writing, if the matter - rule on the dispute or determine
information will be relied on in determining sentence. that a ruling is unnecessary either because

the matter will not affect sentencing, or
because the court will not consider the
matter in sentencing; and

(C) must append a copy of the court's
determinations under this rule to any copy of
the presentence report made available to the
Bureau of Prisons.
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The court must also give the defendant and the defendant's (4) Opportunity to Speak.
counsel a reasonable opportunity to comment on that
information; (A) By a Party. Before imposing sentence, the court
(B) afford defendant's counsel an opportunity to speak on must:

behalf of the defendant;
(C) address the defendant personally and determine (i) provide the defendant's attorney an

whether the defendant wishes to make a statement and to opportunity to speak on the defendant's
present any information in mitigation of the sentence; behalf;
(D) afford the attorney for the Government an opportunity

to speak equivalent to that of the defendant's counsel to (ii) address the defendant personally in order to
L speak to the court; permit the defendant to speak or present any

information to mitigate the sentence; and

(iii) provide the attorney for the government an
Or ' opportunity to speak equivalent to that of the

defendant's attorney.

(B) By a Victim. Before imposing sentence, the court
I (E) if sentence is to be imposed for a crime of violence or must address any victim of a crime of violence or

sexual abuse, address the victim personally if the victim is sexual abuse who is present at sentencing and
present at the sentencing hearing and determine if the victim permit the victim to speak or submit any
wishes to make a statement or present any information in information concerning the sentence. Whether

L--i relation to the sentence. or not the victim is present, a victim's right to
address the court may be exercised by the
following persons if present:

(i) a parent or legal guardian, if the victim is
younger than 18 years or is incompetent; or

(ii) one or more family members or relatives the
court designates, if the victim is deceased or
incapacitated.

(4) In Camera Proceedings. The court's summary of (C) In Camera Proceedings. Upon a party's motion
information under subdivision (c)(3)(A) may be in camera. the court may hear in camera any statement made
Upon joint motion by the defendant and the attorney for the under Rule 32(h)(4).

L Government, the court may hear in camera the statements -
made under subdivision (c)(3)(B), (C), (D), and (E) - by the
defendant, the defendant's counsel, the victim, or the attorney
for the government.

(5) Notice of Possible Departure from Sentencing
Guidelines. Before the court may depart from the
Guidelines calculation on a ground not identified as a
ground for departure either in the presentence report
or in a prehearing submission by a party, the court
must give the parties reasonable notice that it is
contemplating such a departure. The notice must
specifically identify the ground on which the court is
contemplating a departure.
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(5) Notification of Right to Appeal. After imposing sentence (i) Defendant's Right to Appeal.
in a case which has gone to trial on a plea of not guilty, the
court must advise the defendant of the right to appeal. After (1) Advice of a Right to AppeaL je
imposing sentence in any case, the court must advise the
defendant of any right to appeal the sentence, and of the right (A) Appealing a Conviction. If the defendant pleaded
of the person who is unable to pay the cost of an appeal to . not guilty and was convicted, after sentencing the
apply for leave to appeal in forma pauperis. If the defendant so court must advise the defendant of the right to
requests, the clerk of the court must immediately prepare and appeal the conviction,
file a notice of appeal on behalf of the defendant.

(B) Appealing a Sentence! After sentencing -
regardless of the defendant's plea - the court JLi
must advise the defendant of any right to appeal
the sentence.

(C) Appeal Costs. The court must advise a defendant
who is unable to pay appeal costs of the right to
ask for permission to appeal in forma pauperis.

(2) Clerk's Filing of Notice. If the defendant so requestse
the clerk must immediately prepare and file a notice
of appeal on the defendant's behalf.

(d) Judgment. (j) Judgment.

(1) In General. A judgment of conviction must set forth the (1) In General. In the judgment of conviction, the court
plea, the verdict or findings, the adjudication, and the must set forth the plea, the jury verdict or the court's
sentence. If the defendant is found not guilty or for any other findings, the adjudication, and the sentence. If the
reason is entitled to be discharged, judgment must be entered defendant is found not guilty or is otherwise entitled £
accordingly. The judgment must be signed by the judge and to be discharged, the court must so enter judgment.
entered by the clerk. The judge must sign the judgment, and the clerk must

enter it.
(2) Criminal Forfeiture. Forfeiture procedures are govemed

by Rule 32. 1.' (2) Criminal Forfeiture. Forfeiture procedures are
governed by Rule 32.2.

(e) Plea Withdrawal. If a motion to withdraw a plea of guilty or
nolo contendere is made before sentence is imposed, the court may
permit the plea to be withdrawn if the defendant shows any fair and
just reason. At any later time, a plea may be set aside only on direct
appeal or by motion under 28 U.S.C. § 2255. ____

'The Supreme Court approved amendments in April 2000. The amendments take effect on December 1, 2000, unless
Congress takes action otherwise.
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Committee Notes
Rule 32
May 10, 2000

L

IL COMMITTEE NOTE

The language of Rule 32 [which reflects the amendments transmitted to Congress by
the Supreme Court on April 17, 2000] has been amended as part of the general restyling of
the Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only, except as
noted below.

The rule has been completely reorganized to make it easier to follow and apply. For
example, the definitions in the rule have been moved to the first sections and the sequencing

a,, ofthe sections generally follows the procedure for presentencing andsentencing procedures.

Under current Rule 32(c)(1), the court is required to -"rule on any unresolved
objections in the presentence report." The rule does not specify, however, whether that
provision should be read literally to mean every objection that might have been made to the
report or only on those objections that might in some way actually affect the sentence. The

r Committee believed that a broad reading of the current rule might place an unreasonable
burden on the court without providing any real benefit to the sentencing process. Revised
Rule 32(h)(3) narrows the requirement for court findings to those instances when the
objection addresses a "controverted matter." If the objection satisfies that criterion, the court
must either make a finding on the objection or decide that a finding is not required because
the matter will not affect sentencing or that the matter will not be considered at all in
sentencing.

Rule 32(h)(4)(B) includes a change permitting a victim of a crime under 18 U.S.C.
§§ 2251-57 (child pornography and related offenses) to address the court at sentencing. The

LV Committee considered those victims to be similar to victims of sexual offenses under 18
U.S.C. §§ 2241-48, who already possess that right.

Rule 32(h)(4)(C) includes a change concerning who may request an in camera
proceeding. Under current Rule 32(c)(4), the parties must file a joint motion for an in
camera proceeding to hear the statements by defense counsel, the defendant, the attorney for
the government, or any victim. Under the revised rule, any party may move that the court
hear in camera any statement-by a party or a victim-made under revised Rule 32(h)(4).

Rule 32(h)(5) is a new provision that reflects Burns v. United States, 501 U.S. 129,
138-39(1991). In Burns, the Court held that before a sentencing court could depart upward
on a ground, not previously identified in the presentence report as a ground for departure,
Rule 32 requires the court to give the parties reasonable notice that it is contemplating such



a ruling and to identify the specific ground for the departure. The Court also indicated that
because the procedural entitlements in Rule 32 apply equally to both parties, it was equally
appropriate to frame the issue as whether notice is required before the sentencing court C

departs either upward or downward. Id. at 135, n.4. L

Finally, current Rule 32(e), which addresses the ability of a defendant to withdraw
a guilty plea, has been moved to Rule 11 (e).

REPORTER'S NOTES -

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the
Committee decided to publish separately any rule that includes what it considered at least
one major substantive change. The purpose for this separate publication is to highlight for
the bench and the bar any proposed amendments that the Committee believes will result in
significant changes in current practice. Rule 32 is one of those rules. In revising Rule 32,
the Committee decided to also propose a substantive change that would limit the occasions
that the sentencing judge would have to rule on unresolved objections to the presentence
report. That version of Rule 32 is being published simultaneously in a separate pamphlet.
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Rule 32.1. Revocation or Modification of Probation or Rule 32.1. Revoking or Modifying Probation or Supervised
Supervised Release. Release

(a) Revocation of Probation or Supervised Release. (a) Initial Appearance.
(1) Preliminary Hearing. Whenever a person is held in

- custody on the ground that the person has violated a condition (1) In Custody. A person held in custody for a violation
of probation or supervised release, the person shall be afforded of probation or supervised release must be taken
a prompt hearing before any judge, or a United States without unnecessary delay before a magistrate judge.

xLv magistrate who has been given the authority pursuant to 28
U.S.C. § 636 to conduct such hearings, in order to determine (A) If the defendant is held in custody in the district
whether there is probably cause to hold the person for a where an alleged violation occurred, the initial
revocation hearing. The person shall be given appearance must be in that district.

(A) notice of the preliminary hearing and its purpose and of (B) If the defendant is held in custody in a district
the alleged violation; other than where an alleged violation occurred,
(B) an opportunity to appear at the hearing and present the initial appearance must be in that district, or in

evidence in the person's own behalf; an adjacent district if the appearance can occur
(C) upon request, the opportunity to question witnesses more promptly there.

against the person unless, for good cause, the federal
magistrate decides that justice does not require the (2) Upon a Summons. When a person appears in
appearance of the witness; and response to a summons for a violation of probation or

D() notice of the person's right to be represented by supervised release, a magistrate judge must proceed
counsel. under this rule.
The proceedings shall be recorded stenographically or by an
electronic recording device. If probable cause is found to (3) Advice. The judge must inform the person of the
exist, the person shall be held for a revocation hearing. The following:
person may be released pursuant to Rule 46(c) pending the
revocation hearing. If probable cause is not found to exist, (A) the alleged violation of probation or
the proceeding shall be dismissed. supervised release;

(B) the person's right to retain counsel or to
request that counsel be appointed if the person

I; cannot obtain counsel;

(C) the person's right, if held in custody, to a
preliminary hearing under Rule 32. 1(b)(1);
and

(D) the person's right not to make a statement
concerning any alleged violation, and that any
statement made may be used against the

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ .person.

Ll (4) Appearance in the District With Jurisdiction. If the
person is arrested or appears in the district that has
jurisdiction to conduct a revocation hearing - either
originally or by transfer ofjurisdiction - the court
must proceed under Rule 32. l(b)-(e).
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(5) Appearance in a District Lacking Jurisdiction. If the
person is arrested or appears in a district that does not f
have jurisdiction to conduct a revocation hearing, the
magistrate judge mus't:

(A) if the alleged violation occurred in the district of ,
arrest, conduct a preliminary hearing under Rule
32.1(b) and either:

(i) transfer thie person to the district that has
'ijurisdiction, if the jud finds probable cause
todbelieve that a violation occurred; or

(ii) dismiss the proceedings and so notify the
court that has jurisdiction, if the judge finds
no probable cause to believe that a violation
occurred; or

(B) if the'alleged violation did not occur in the district
of arrest, transfer the person to the district that has 2jurisdiction if'

(i) the government produces certified copies of
the judgment, warrant, and warrant il
application; and

(ii) the judge finds that the person is the same
person named in the warrant.

(6) Release or Detention The magistrate judge may K
release or detain the person under 18 U.S.C. § 3143(a)
pending further proceedings. The burden of
establishing that the person will not flee or pose a C
danger to any other person or to the community rests
with the person.

(b) Revocation.

(1) Preliminary Hearing.

(A) In General. If a person is in custody for violating
a condition of probation or supervised release, a
magistrate judge must conduct a prompt hearing
to determine whether there is probable cause to
believe that a violation occurred. The person may
waive the hearing.
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(B) Requirements. The hearing must be recorded by a
court reporter or by a suitable recording device.
The judge must give the person:

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
(i) notice of the hearing and its purpose, the

alleged violation of probation or supervised
release, and the person's right to retain
counsel or to request that counsel be
appointed if the person cannot obtain counsel;

(ii) an opportunity to appear at the hearing and
present evidence; and

. (iii) upon request, an opportunity to question an
adverse witness, unless the judge determines
that the interest of justice does not require the
witness to appear.

(C) Referral. If the judge finds probable cause, the
judge must conduct a revocation hearing. If the
judge does not find probable cause, the judge must
dismiss the proceeding.

(2) Revocation Hearing. The revocation hearing, unless (2) Revocation Hearing. Unless waived by the person,
waived by the person, shall be held within a reasonable the court must hold the revocation hearing within a
time in the district of jurisdiction. The person shall be reasonable time in the district having jurisdiction. The
given: person is entitled to:

(A) written notice of the alleged violation;
(B) disclosure of the evidence against the person; (A) written notice of the alleged violation;
(C) an opportunity to appear and to present evidence in the
person's own behalf; (B) disclosure of the evidence against the person;
(fl) the opportunity to question adverse witnesses; and
(E) notice of the person's right to be represented by (C) an opportunity to appear, present evidence, and
counsel. -question adverse witnesses unless the court

determines that the interest of justice does not
require the witness to appear; and

(D) notice of the person's right to retain counsel or to
request that counsel be appointed if the person
cannot obtain counsel.
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(b) Modification of Probation or Supervised Release. A hearing (c) Modification.
and assistance of counsel are required before the'terms or
conditions of probation or supervised release can be modified, (1) In GeneraL Before modifying the conditions of
unless the relief to be granted to the person on probation or probation or supervised release, the court must hold a
supervised release upon the pierson's request or on the court's own hearing, at which the person has the right to an
motion is favorable'to the person, and the attorney for the attorney.
government, after having been given~notice of the proposed relief
and a reasonable opportunity to object, ha's "not[ o'bj ected. An (2) Exceptions. A hearing is not required if:
extension of-the term o'f probation or supervised release is not
favorable to the person for the purposes of this rule. (A) the person waives the hearing; or

(B) the relief sought is favorable to the person and
does not extend the term of probation or of
supervised release; and L

(C) the attorney for the government has receivedU
notice of the relief sought, has had a reasonable
opportunity to object, and has not done so.

(d) Disposition of the Case. The court's disposition of the v
case is governed by 18 U.S.C. § 3563 and § 3565
(probation) and § 3583 (supervised release).

i(c) Production of Statements.
(1) In General. Rule 26.2(a)-(d) and (f) applies'at any hearing (e) Producing Statements. Rule 26.2(a)-(d) and (f) applies at

Iunder this rule. a hearing under this rule. If a party does not comply with a '
(2) Sanctions for Failure to Produce Stittement. If a party Rule26.2(a) order to produce a witness's statement, the
elects not to comply with an order under Rule 26.2(a) to court cannot consider that witness's testimony.
deliver a statement to the moving party, the court may not
consider the testimony of a witness whose statement is
withheld. 1 L
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Committee Notes
Rule 32.1
May 10, 2000

COMMITTEE NOTE

The language of Rule 32.1 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only, except as
noted below.

Rule 32.1 has been completely revised and expanded. The Committee believed that
it was important to spell out more completely in this rule the various procedural steps that
must be met when dealing with a revocation or modification of probation or supervised,
release. To that end, some language formerly located in Rule 40 has been moved to revised
Rule 32.1. Throughout the rule, the terms "magistrate judge," and "court" (see revised Rule
1 (b)(Definitions) are used to reflect that in revocation cases, initial proceedings in both
felony and misdemeanor cases will normally be conducted before a magistrate judge,
although a district judge may also conduct them. But the revocation decision must be made
by a district judge if the offense of conviction was a felony. See 18 U.S.C. § 3401(i)
(recognizing that district judge may designate a magistrate judge to conduct hearing and
submit proposed findings of fact and recommendations).

Revised Rule 32. 1(a)(1)-(4) is new material. Presently, there is no provision in the
rules for conducting initial appearances for defendants charged with violating probation or
supervised release-although some districts apply such procedures. Although the rule labels
these proceedings as initial appearances, the Committee believed that it was best to separate
those proceedings from Rule 5 proceedings, because the procedures differ for persons who
are charged with violating conditions of probation or supervised release. The Committee has
added a requirement in Rule 32. 1(a)(3)(D) that the person be apprised of the right to remain
silent concerning the alleged violation of the terms of probation or supervised release.
Although a question may arise as to whether the person has any residual privilege not to
present incriminating information regarding the offense that originally lead to the conviction
and terms of probation or supervised release, the person should have a privilege with regard
to the alleged violation leading to the Rule 32.1 proceedings.

Revised Rule 32.1(a)(5) is derived from current Rule 40(d).

Revised Rule 32.1 (a)(6), which is derived from current Rule 32.1 (a)(l )(D), provides
that the defendant bears the burden of showing that he or she will not flee or pose a danger
pending a hearing on the revocation of probation or supervised release. The Committee
believes that the new language is not a substantive change because it makes no change in
practice.



Rule 32.1 (b)(1)(B)(iii) andRule 32.1 (b)(2)(C) address the ability ofareleasee to question
adverse witnesses at the preliminary and revocation hearing. Those provisions recognize thatfl
the court should apply a balancing test at the hearing itself when considering the releasee's C
asserted right to cross-examine adverse witnesses. The court is to balance the person's
interest in the constitutionally guaranteed right to confrontation against the government's
good cause for denying it. See, e.g., Morrissey v. Brewer, 408 U.S. 471,489 (1973); United P
States v. Comito, 177 F.3d 1166(9th Cir. 1999);, UnitedStatesv. Walker, 117 F.3d 417(9th
Cir. 1997); United States v. Zentgraf, 20 F.3d 906 (8th Cir. 1994).

Rule 32.1(c)(2)(A) permits the persoh to waive a hearing to modify the conditions ri

of probation or supervised release. Althoughthat language is new to the rule, the Committee
believes that it reflects current practice. r

The remainder of revised Rulei32.1 is derived from the current Rule 32.1.

LJi
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Rule 32.2. Criminal Forfeiture Rule 32.2. Criminal Forfeiture

CN (a) Notice to the Defendant. A court shall not enter a judgment (a) Notice to the Defendant. A court must not enter a
of forfeiture in a criminal proceeding unless the indictment or judgment of forfeiture in a criminal proceeding unless the
information contains notice to the defendant that the government indictment or information contains notice to the defendant
will seek the forfeiture of property as part of any sentence in that the government will seek the forfeiture of property as
accordance with the applicable statute. part of any sentence in accordance with the applicable

statute.

(b) Entry of Preliminary Order of Forfeiture; Post Verdict (b) Entering Preliminary Order of Forfeiture; Post-Verdict
Hearing. Hearing.

(1) As soon as practicable after entering a guilty verdict or (1) In General. As soon as practicable after entering a
accepting a plea of guilty or nolo contendere on any count in an guilty verdict or accepting a plea of guilty or nolo
indictment or information with regard to which criminal forfeiture contendere on any count in an indictment or
is sought, the court shall determine what property is subject to information with regard to which criminal forfeiture is
forfeiture under the applicable statute. If forfeiture of specific sought, the court must'determine what property is
property is sought, the court shall determine whether the subject to forfeiture under the applicable statute. If
government has established the requisite nexus between the forfeiture of specific property is sought, the court must
property and the offense. If the government seeks a personal determine whether the government has established the
money judgment against the defendant, the court shall determine requisite nexus between the property and the offense.
Ithe amount of money that the defendant will be ordered to pay. If the government seeks a personal money judgment
The court's determination may be based on evidence already in the against the defendant, the court must determine the

L |record, including any written plea agreement or, if the forfeiture is amount of money that the defendant will be ordered to
contested, on evidence or information presented by the parties at a pay. The court's determination may be based on
hearing after the verdict or finding of guilt. evidence already in the record, including any written
l(2) If the court finds that property is subject to forfeiture, it shall plea agreement or, if the forfeiture is contested, on

rom enter a preliminary order of forfeiture setting forth the evidence or information presented by the parties at a
amount of any money judgment or directing the forfeiture of hearing after the verdict or finding of guilt.

T" specific property without regard to any third party's interest in all
or part of it. Determining whether a third party has such an interest (2) Preliminary Order. If the court finds that property is
shall be deferred until any third party files a claim in an ancillary subject to forfeiture, it must promptly enter a

e ~proceeding under Rule 32.2(c). preliminary order of forfeiture setting forth the amount
The entry of a preliminary order of forfeiture authorizes the of any money judgment or directing the forfeiture of

it., Attorney General (or a designee) to seize the specific property specific property without regard to any third party's
~subject to forfeiture; to conduct any discovery the court considers interest in all or part of it. Determining whether a third
.proper in identifying, locating, or disposing of the property; and to party has such an interest must be' deferred until any

L commence proceedings that comply with any statutes governing third party files a claim in an ancillary proceeding
third-party rights. At sentencing-or at any time before sentencing under Rule 32.2(c).

t Sif the defendant consents-the order of forfeiture becomes final as
to the defendant and shall be made a part of the sentence and (3) Seizing Property. The entry of a preliminary order of

1(included in the judgment. The court may include in the order of forfeiture authorizes the Attorney General (or a
e forfeiture conditions reasonably necessary to preserve the designee) to seize the specific property subject to
property's value pending any appeal. forfeiture; to conduct any discovery the court

considers proper in identifying, locating, or disposing,
of the property; and to commence proceedings that
comply with any statutes governing third-party rights.
At sentencing-or at any time before sentencing if the
defendant consents-the order of forfeiture becomes
final as to the defendant and must be made a part of
the sentence and included in the judgment. The court
may include in the order of forfeiture conditions
reasonably necessary to preserve the property's value

____________________________________________ _ .pending any appeal.
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(4) Upon a party's request in a case in which a jury returns a' (4) Jury Determination. Upon a party's request in a case
verdict of guilty, the jury shall determine whether the government in which a jury returns a verdict of guilty, the jury
has established the requisite nexus between the property and the must determine whether the government has
offense committed by the defendant., established the requisite nexus between the property

and the offense committed by the defendant.

(c) Ancillary Proceeding; Final Order'of Forfeiture.

(c) Ancillary Proceeding; Final Order of Forfeiture.
(1) If as prescribed by statute,,a third party files a petition (1) In General. If, as prescribed by statute, a third party
asserting an interest in the property to be forfeited, the, court shall files a petition asserting an interest in the property to
conduct an ancillary proceeding but no ancillary proceeding is be forfeited, the court must conduct an ancillary
required to the extent that the forfeiture consists of a money proceeding but no ancillary proceeding is required to
judgment., the extent that the forfeiture consists of a money F

judgment. U
(A) In the ancillary proceeding, the court may, on motion,

dismiss the petition for lack of standing, for failure to state a claim, (A) In the ancillary proceeding, the court may, on
or for any other lawful reason., For purposes of the motion, the motion, dismiss the petition for lack of standing,
facts set forth in the petition are assumed to be true. for failure to state a claim, or for any other lawful

(B) After disposing of any motion filed under Rule reason. For purposes-of the motion, the facts set
32.2(c)(l)(A) and before conducting a hearing on the petition, the forth in the petition are assumed to be-true.

court may permit the parties to conduct discovery in accordance
with the Federal Rules of Civil Procedure if the court determines (B) After disposing of any motion filed under Rule
that discovery is necessary or desirable to resolve factual issues. 32.2(c)(l)(A) and before conducting a hearing on
When discovery ends, a party may move for summary judgment the petition, the court may permit the parties to
under Rule 56 of the Federal Rules of Civil Procedure. conduct discovery in accordance with the Federal

Rules of Civil Procedure if the court determines l

that discovery is necessary or desirable to resolve l I
factual issues. When discovery ends, a party may
move for summary judgment under Rule 56 of the
Federal Rules of Civil Procedure.

(2) When the ancillary proceeding ends, the court shall enter a (2) Entering a Final Order. When the ancillary
final order of forfeiture by amending the preliminary order as proceeding'ends, the court must enter a final order of
necessary to account for any third-party rights. If no third party forfeiture by amending the preliminary order as
hles a timely claim, the preliminary order becomes the final order necessary to account for any third-party rights. If no l-j
of forfeiture, if the court finds that the defendant (or any third party files a timely petition, the preliminary order
cpombination of defendants convicted in the case) had an interest in becomes the fial order of forfeiture, if the court finds
the property that is forfeitable under the applicable statute. The " that the defendant (or any combination of defendants
defendant may not object to the entry of the final order of convicted in the case) had an interest in the property
forfeiture on the ground that the property-belongs, in whole or in that is forfeitable under the applicable statute. The
par, to a codefendant or third party, nor may a third party object to defendant may not object to the entry of the final order
the final order on the ground that the third party had an interest in of forfeiture on the ground that the property belongs, t
the property. in whole or in part, to a codefendant or third party, nor
(3) If multiple third-partLy petitions are filed in the same case, an may a third party object to the fial Order on the
order dismissing or granting one petition is not appealable until that the third party had an interest i the
rulings are made on all petitions, unless the court determines that property.
there is no just reason for delay.
4) An ancillary proceeding is not part of sentencing. (3) Multiple Petitions. If multiple third-party petitions are

filed in the same case, an order dismissing or granting
one petition is not appealable until rulings are made on
all petitions, unless the court determines that there is
no just reason for delay.

(4) Ancillary Proceeding. An ancillary proceeding is not
part of sentencing.
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(d) Stay Pending Appeal. If a defendant appeals from a
v (d) Stay Pending Appeal. If a defendant appeals from a conviction or order of forfeiture, the court may stay the

conviction or order of forfeiture, the court may stay the order of order of forfeiture on terms appropriate to ensure that the
forfeiture on terms appropriate to ensure that the property remains property remains available pending appellate review. A
available pending appellate review. A stay does not delay the stay does not delay the ancillary proceeding or the
ancillary proceeding or the determination of a third party's rights determination of a third party's rights or interests. If the
or interests. If the court rules in favor of any third party while an court rules in favor of any third party while an appeal is
appeal is pending, the court may amend the order of forfeiture but pending, the court may amend the order of forfeiture butj shall not transfer any property interest to a third party until the must not transfer any property interest to a third party until
decision on appeal becomes final, unless the defendant consents in the decision on appeal becomes final, unless the defendant
writing or on the record. consents in writing or on the record.

(e) Subsequently Located Property; Substitute Property. (e) Subsequently Located Property; Substitute Property.
(1) On the government's motion, the court may at any time

enter an order of forfeiture or amend an existing order of forfeiture (1) In General. On the government's motion, the court
to include property that: may at any time enter an order of forfeiture or amend

(A) is subject to forfeiture under an existing order of forfeiture an existing order of forfeiture to include property that:
but was located and identified after that order was entered; or

(B) is substitute property that qualifies for forfeiture under an (A) is subject to forfeiture under an existing order of
applicable statute. forfeiture but was located and identified after that

order was entered; or

(B) is substitute property that qualifies for forfeiture
under an applicable statute.

(2)If the government shows that the property is subject to (2) Procedure. If the government shows that the property
l forfeiture under Rule 32.2(e)(1), the court shall: is subject to forfeiture under Rule 32.2(e)(1), the court

(A) enter an order forfeiting that property, or amend an existing must:
preliminary or final order to include it; and
(B) if a third party files a petition claiming an interest in the (A) enter an order forfeiting that property, or amend
property, conduct an ancillary proceeding under Rule 32.2(c). an existing preliminary or final order to include it;
(3) There is no right to trial by jury under Rule 32.2(e). and

(B) if a third party files a petition claiming an interest
in the property, conduct an ancillary proceeding
under Rule 32.2(c).

(3) Jury Trial Limited. There is no right to trial by jury
under Rule 32.2(e).
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Committee Notes
Rule 32.2
May 10, 2000

COMMITTEE NOTE

The language of Rule 32.2 has been amended as part of the general restyling of the C

Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only.
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Rule 33. New Trial Rule 33. New Trial

On a defendant's motion, the court may grant a new trial to that (a) Defendant's Motion. Upon the defendant's motion, the
defendant if the interests of justice so require. If trial was by the court may vacate any judgment and grant a new trial if the
court without a jury, the court may- on defendant's motion for interest of justice so requires. If the case was tried without
new trial- vacate the judgment, take additional testimony, and a jury, the court may take additional testimony and enter a
direct the entry of a new judgment. A motion for a new trial based new judgment.
on newly discovered evidence may be made only within three
years after the verdict or finding of guilty. But if an appeal is (b) Time to File.
pending, the court may grant the motion only on remand of the
case. A motion for a new trial based on any other grounds may be (1) Newly Discovered Evidence. A defendant must file a
made only within 7 days after the verdict or finding of guilty or motion for a new trial grounded on newly discovered
within such further time as the court may fix during the 7-day evidence within 3 years after the verdict or finding of
period. guilty. If an appeal is pending, the court may not grant

a motion for a new trial until the appellate court
remands the case.

(2) Other Grounds. A defendant must file a motion for a
new trial grounded on any reason other than newly
discovered evidence within 7 days after the verdict or
finding of guilty, or within such further time the court
sets during the 7-day period.
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Committee Notes
Rule 33
May 10, 2000

COMMITTEE NOTE Ei

The language of Rule 33 has been amended as part of the general restyling of the .
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only.
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'4 Rule 34. Arrest of Judgment Rule 34. Arresting Judgment

The court on motion of a defendant shall arrest judgment if the (a) In General. Upon the defendant's motion or on its own,
indictment or information does not charge an offense or if the court the court must arrest judgment if:
was without jurisdiction of the offense charged. The motion in
arrest ofjudgment shall be made within 7 days after verdict or (1) the indictment or information does not charge an
finding of guilty, or after plea of guilty or nolo contendere, or offense; or

L within such further time as the court may fix during the 7-day
period. (2) the court did not have jurisdiction of the charged

offense.

L
(b) Time to File. The defendant must move to set aside a

verdict or finding of guilty within 7 days after verdict or
finding of guilty,-or after plea of guilty or nolo contendere,
or within such further time as the court may set during the
7-day period.

U~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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Committee Notes li
Rule 34
May 10, 2000

COMMITTEE NOTE V
The language of Rule 34 has been amended as part of the general restyling of the

Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only.
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Rule 35. Correction or Reduction of Sentence Rule 35. Correcting or Reducing a Sentence

(a) Correction of Sentence on Remand. The court shall correct a (a) Correcting Clear Error. Within 7 days after sentencing,
sentence that is determined on appeal under 18 U.S.C. 3742 to the court may correct a sentence that resulted from
have been imposed in violation of law, to have been imposed as a arithmetical, technical, or other clear error.
result of an incorrect application of the sentencing guidelines, or to
be unreasonable, upon remand of the case to the court-

(1) for imposition of a sentence in accord with the findings of
the court of appeals; or

(2) for fuirther sentencing proceedings if, after such
proceedings, the court determines that the original sentence
was incorrect.

(b) Reduction of Sentence for Substantial Assistance. If the (b) Reducing a Sentence for Substantial Assistance.
Government so moves within one year after the sentence is
imposed, the court may reduce a sentence to reflect a defendant's (1) In General. Upon the government's motion made
subsequent, substantial assistance in investigating or prosecuting within one year of sentencing, the court may reduce a
another person in accordance with the guidelines and policy sentence if:
statements issued by the Sentencing Commission under 28 U.S.C.
§ 994. The court may consider a government motion to reduce a (A) the defendant, after sentencing, provided
sentence made one year or more after the sentence is imposed if the substantial assistance in investigating or
defendant's substantial assistance involves information or evidence prosecuting another person; and
not known by the defendant until one year or more after sentence is
imposed. In evaluating whether substantial assistance has been (B) reducing the sentence accords with the Sentencing
rendered, the court may consider the defendant's pre-sentence Commission's guidelines and policy statements.
assistance. In applying this subdivision, the court may reduce the
sentence to a level below that established by statute as a minimum (2) Later Motion. The court may consider a government
sentence. motion to reduce a sentence made one year or more

after sentencing if the defendant's substantial
assistance involved information not known until moreL than one year after sentencing.

(3) Evaluating Substantial Assistance. In evaluating
-whether the defendant has provided substantial

assistance, the court may consider the defendant's
presentence assistance.

(4) Below Statutory Minimum. When acting under Rule
35(b), the court may reduce the sentence to a level
below the minimum sentence established by statute.

(c) Correction of Sentence by Sentencing Court. The court,
acting within 7 days after the imposition of sentence, may correct a
sentence that was imposed as the result of arithmetical, technical,
or other clear error.
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Committee Notes ^i
Rule 35'
May 10, 2000

COMMITTEE NOTE

The language of Rule 35 has been amended as part of the general restyling of the C

Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only, except as
noted below.

The Committee deleted current Rule 35(a) (Correction on Remand). That rule, which
currently addresses the issue of the district court's actions following a remand on the issue
of sentencing, was added by Congress in 1984. P.L. No. 98-473. The rule cross-references
18 U.S.C. § 3742, also enacted in 1984, which provides detailed guidance on the various
options available to the appellate courts in addressing sentencing errors. In reviewing both
provisions, the Committee concluded that Rule 35(a) was no longer needed. First, the statute
clearly covers the subject matter, and second, it is not necessary to address an issue that ,
would be very clear to'a district court following a decision by a court of appeals-.'

Former Rule 3 5(c), which addressed the authority of the court to correct certain '

errors in the sentence, is now located in Rule 35(a).

REPORTER'S NOTES L .
In publishing the "style" changes to the Federal Rules of Criminal Procedure, the

Committee decided to publish separately any rule that includes what it considered at least
one major substantive change. The purpose for this separate publication is to highlight for
the bench and the bar any proposed amendments that the Committee believes will result in
significant changes in current practice. Rule 35 is one of those rules. Another version of
Rule 35, which includes a substantive change, is being published simultaneously in a
separate pamphlet. That version includes an amendment that would authorize a court to hear
a motion to reduce a sentence, more than one year after sentence was imposed, when the
defendant's substantial assistance involved information known to the defendant within one
year after sentencing, but no motion was filed because the significance or usefulness of the
information was not apparent until after the one year period had elapsed.

~J
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Rule 36. Clerical Mistakes. Rule 36. Clerical Error

Clerical mistakes in judgments, orders, or other parts of the record After giving any notice it considers appropriate, the court may
and errors in the record arising from oversight or omission may be at any time correct a clerical error in a judgment, order, or other
corrected by the court at any time and after such notice, if any, as part of the record, or correct an error in the record arising from
the court orders. oversight or omission.
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Committee Notes
Rule 36
May 10,2000

COMMITTEE NOTE

The language of Rule 36 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only.

U
LWi

.F,

l



VIII. APPEAL

| Rule 37. Taking Appeal. [Abrogated 1968.] Rule 37. [Reserved]

Rule 38. Stay of Execution Rule 38. Staying a Sentence or a Disability

L (a) Stay of Execution. A sentence of death shall be stayed if an (a) Death Sentence. The court must stay a death sentence if

r $ appeal is taken from the conviction or sentence. the defendant appeals the conviction or sentence.

(b) Imprisonment. A sentence of imprisonment shall be stayed if (b) Imprisonment.
an appeal is taken from the conviction or sentence and the

~'* defendant is released pending disposition of appeal pursuant to (1) Stay Granted. If the defendant is released pending
Rule 9(b) of the Federal Rules of Appellate Procedure. If not appeal, the court must stay a sentence of
stayed, the court may recommend to the Attorney General that the imprisonment.
defendant be retained at, or transferred to, a place of confinement
near the place of trial or the place where an appeal is td be heard, (2) Stay Denied. If the defendant is not released pending

L for a period reasonably necessary to permit the defendant to assist appeal, the court may recommend to the Attorney
in the preparation of an appeal to the court of appeals. General that the defendant be confined near the place

of the trial or appeal for a period reasonably necessary
to permit the defendant to assist in preparing the
appeal.

(c) Fine. A sentence to pay a fine or a fine and costs, if an appeal (c) Fine. If the defendant appeals, the district court, or the
is taken, may be stayed by the district court or by the court of court of appeals under Federal Rule of Appellate Procedure
appeals upon such terms as the court deems proper. The court may 8, may stay a sentence to pay a fine or a fine and costs.
require the defendant pending appeal to deposit the whole or any The court may stay the sentence on any terms considered
part of the fine and costs in the registry of the district court, or to proper and may require the defendant to:
give bond for the payment thereof, or to submit to an examination
of assets, and it may make any appropriate order to restrain the (1) deposit all or part of the fine and costs into the district
defendant from dissipating such defendant's assets. court's registry pending appeal;

(2) post a bond to pay the fine and costs; or

(3) submit to an examination concerning the defendant's
assets and, if appropriate, order the defendant to
refrain from dissipating assets.

(d) Probation. A sentence of probation may be stayed if an appeal (d) Probation. If the defendant appeals, the court may stay a
from the conviction or sentence is taken. If the sentence is stayed, sentence of probation. The court must set the terms of any

1-' the court shall fix the terms of the stay. stay.
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(e) Notice to Victims and Restitution. 'A sanction imposed as (e) Restitution and Notice to Victims.
part of the sentence pursuant to 18 U.S.C. 3555 or 3556 may, if an
appeal of the conviction or sentence is taken, be stayed by the (1) In General. It the defendant appeals the district court,
district court or by the court of appeals upon such terms as the or the court of appeals under Federal Rule of Appellate
court finds appropriate. The court may issue such orders as may be Procedure 8, may stay - on any terms considered
reasonably necessary to ensure compliance' with the sanction upon appropriate - any sentence providing for notice under
disposition of the appeal, including the entering of a restraining 18 U.S.C. § 3555 or restitution under 18 U.S.C.i
order or an injunction or requiring a deposit in whole or in part of § 3556.
the monetary amount involved into the registry of the district court
or execution of a performance bond. (2) Ensuring Compliance. The court may issue any order

reasonably necessary to ensure compliance with a
notice or restitution order after disposition of an
appeal, including:

(A) a restraining order;

(B) an injunction;

(C) an order requiring the defendant to deposit all or
part of any monetary restitution into the district
court's registry; or

(D) an order requiring the defendant to post a bond.

(f) Disabilities. A civil or employment disability' arising under a (f) Forfeiture. A stay of a forfeiture order is governed by
Federal statute by reason of the defendant's conviction or sentence Rule 32.2(d).
may, if an appeal is taken, be stayed by the district court or by the .r
Court of appeals upon such terms as the court finds appropriate. (g) Disability. If the defendant's conviction or sentence creates r
rhe court may enter a restraining order or an injunction, or take a civil or employment disability under federal law, the
any other action that may be reasonably necessary to protect the district court, or the court of appeals under Federal Rule of'
interest represented by the disability pending disposition of the Appellate Procedure 8, may stay the disabilitylpending
ippeal. appeal on any terms considered appropriate. The court may L

issue any order reasonably necessary to protect the interest
represented by the disability pending appeal, including a

| 3 .restraining order or an injunction.

F7

h Supreme Court approved amendments in April 2000. The amendments take effect on December 1, 2000, unless

Congress takes action otherwise.
May l , 2000
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Committee Notes
Rule 38
May 10, 2000

COMMITTEE NOTE

The language of Rule 38 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only.

The reference to Appellate Rule 9(b) is deleted. The Committee believed that the
reference was unnecessary and its deletion was not intended to be substantive in nature.
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Rule 39. Supervision of Appeal [Abrogated 19681 Rule 39. [Reserved]

IX. SUPPLEMENTARY AND SPECIAL TITLE VIII. SUPPLEMENTARY AND SPECIAL
PROCEEDINGS PROCEEDINGS

Rule 40. Commitment to Another District Rule 40. Arrest for Failing to Appear in Another District

(a) Appearance Before Federal Magistrate Judge. If a person is (a) In General. A person arrested under a warrant issued in
arrested in a district other than that in which the offense is alleged another district for failing to appear - as required by the
to have been committed, that person shall be taken without terms of that person's release under 18 U.S.C. §§ 3141 -
unnecessary delay before the nearest available federal magistrate 31,56 or by a subpoena - must be taken without
judge, in accordance with the provisions of Rule 5. Preliminary unnecessary delay before atmagistrate judge in the district
proceedings concerning the defendant shall'be conducted in of the arrest.
accordance with Rules 5 and 5. 1, except that if no preliminary
examination is held because an indictment'has been returned or an (b) Proceedings. The judge must proceed under Rule 5(c)(2)
information filed or because the defendant elects to have the as applicable.
preliminary hearing conducted in the district in which the
prosecution is pending, the person shall be held to answer upon a (c) Release or Detention Order. The judge may modify any L'
finding that such person is the person named in the indictment, previous release or detention order issued in another
information, or warrant. If held to answer, the defendant shall be district, but must state in writing the reasons for doing so.
held to answer in the district court in which the prosecution is
pending - provided that a warrant is issued in that district if the
arrest was made without a warrant - upon production of the
warrant or a certified copy thereof. The warrant or certified copy
may be produced by facsimile transmission.

(b) Statement by Federal Magistrate Judge. In addition to the
statements required by Rule 5, the federal magistrate judge shall
inform the defendant of the provisions of Rule 20.

(c) Papers. If a defendant is held or discharged, the papers in the
proceeding and any bail taken shall be transmitted to the clerk of L
the district court in which the prosecution is pending.

(d) Arrest of Probationer or Supervised Releasee. If a person is
arrested for a violation of probation or supervised release in a L
district other than the district having jurisdiction, such person must
be taken without unnecessary delay before the nearest available
federal magistrate judge. The person may be released under Rule
46(c). The federal magistrate judge shall:

(1) Proceed under Rule 32.1 ifjurisdiction over the person is
transferred to that district;

(2) Hold a prompt preliminary hearing if the alleged violation
occurred in that district, and either (i) hold the person to
answer in the district court of the district having jurisdiction or
(ii) dismiss the proceedings and so notify the court; or

(3) Otherwise order the person held to answer in the district
court of the district having jurisdiction upon production of
certified copies of the judgment, the warrant, and the
application for the warrant, and upon a finding that the person
before the magistrate judge is the person named in the warrant.
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(e) Arrest for Failure to Appear. If a person is arrested on a
S warrant in a district other than that in which the warrant was

issued, and the warrant was issued because of the failure of the
person named therein to appear as required pursuant to a subpoena
or the terms of that person's release, the person arrested must beL taken without unnecessary delay before the nearest available
federal magistrate judge. Upon production of the warrant or a
certified copy thereof and a finding that the person before the
magistrate judge is the person named in the warrant, the federal
magistrate judge shall hold the person to answer in the district in
which the warrant was issued.

(f) Release or Detention. If a person was previously detained or

L conditionally released, pursuant to chapter 207 of title 1 8,.United
States Code, in another district where a warrant, information, or
indictment issued, the federal magistrate judge shall take into
account the decision previously made and the reasons set forth
therefor, if any, but will not be bound by that decision. If the
federal magistrate judge amends the release or detention decision
or alters the conditions of release, the magistrate judge shall set
forth the reasons therefor in writing.
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Committee Notes Lt,
Rule 40
May 10, 2000

i M.

COMMITTEE NOTE

The language of Rule 40 has been amended as part of the general restyling of the 7
Criminal Rules to make them more easily understood and to make style and terminology L.
consistent throughout the rules. These changes are intended to be stylistic only.

Rule 40 has been completely revised. The Committee believed that it would be much
clearer and more helpful to locate portions of Rule 40 in Rules .5 (initial appearances), 5.1
(preliminary hearings), and 32.1 (revocation or modification of probation or supervised
release). Accordingly, current Rule 40(a) has been relocated in Rules 5 and 5.1. Current
Rule 40(b) has been-relocated to Rule 5(c)(2)(B) and current Rule 40(c) has been moved to
Rule 5(c)(2)(F).

Current Rule 40(d) has been relocated in Rule 32. 1(a)(5). Current Rule 40(e)(1) is
now located in revised Rule 40(a). Current Rule 40(e)(2) is now in revised Rule 40(b) and IJ
current Rule 40(f) is revised Rule 40(c).

V

FI

L
7,

L9



Rule 41. Search and Seizure Rule 41. Search and Seizure

(a) Authority to Issue Warrant. Upon the request of a federal (a) Scope and Definitions.
law enforcement officer or an attorney for the government, a
search warrant authorized by this rule may be issued (1) by a (1) Scope. This rule does not modify any statute
federal magistrate judge, or a state court of record within the regulating search or seizure, or the issuance and
federal district, for a search of property or for a person within the execution of a search warrant in special
district and (2) by a federal magistrateJudge for a search of circumstances.
property or for a person either within or outside the district if the
property or person is within the districtwhen the warrant is sought
but might move outside the district before the warrant is executed.

(2) Definitions. The following definitions apply under
L . this rule:

(A) "Property" includes documents, books, papers,
any other tangible objects, and information.

(B) "Daytime" means the hours between 6:00 a.m.
and 10:00 p.m. according to local time.

(C) "Federal law enforcement officer" means a
government agent (other than an attorney for the
government) who is engaged in the enforcement
of the criminal laws and is within any category of
officers authorized by the Attorney General to
request the issuance of a search warrant.

l ,

L lMay 11, 2000
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(b) Authority to Issue a Warrant. At the request of a federal |
law enforcement officer or an attorney for the
government: - r
(1) a magistrate judge having authority in the district -

or if none is reasonably available, a judge of a state
"court of record in the district- may issue a warrant
to search for and seize a person or property located
within the district; and

(2) a magistrate judgeiuay issue a warrant for a person ori
property outside the district if the person or property
is located within the district when the warrant is
issued but might move outside the district before the
warrant is executed.

LI

(b) Property or Persons Which May be Seized With a (c) Persons or Property Subject to Search or Seizure. A I
Warrant A warrant may be issued under this rule to search for warrant may be issued for any of the following:
and seize any (1) property that constitutes evidence of the
commission of a criminal offense; or (2) contraband, the fruits of (1) evidence of the commission of a crime;
the crime, or things otherwise criminally possessed; or (3) property
designed or intended for use or which has been used as the means (2) contraband, fruits of crime, or other items illegally
of committing a criminal offense; or (4) person for whose arrest possessed;

|there is probable cause, or who is unlawfully restrained.
(3) property designed for use, intended for use, or used in

committing a crime; or E1

(4) a person to be arrested or a person who is unlawfully
restrained. P
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(c) Issuance and Contents. (d) Obtaining a Warrant.
(1) Warrant Upon Affidavit. A warrant other than a warrant
upon oral testimony under paragraph (2) of this subdivision (1) Probable Cause. After receiving an affidavit or other
shall issue only on an affidavit or affidavits sworn to before information, a magistrate judge or ajudge of a state
the federal magistrate judge or state judge and establishing ",court of record must issue the warrant if there is
grounds for issuing the warrant. If the federal magistrate judge probable cause to search for and seize a person orL or state judge is satisfied that the grounds for the application property under Rule 41(c).
exist or that there is probable cause to believe that they exist,
that magistrate judge or state judge shall issue a warrant (2) .Requesting a Warrant in the Presence of a Judge.
identifying the property or person to be seized and naming or

,Fidescribing the person or place to be searched. The finding of (A) Warrant on an Affidavit. When a federal law
probable cause may be based upon hearsay evidence in whole enforcement officer or an attorney for the
or in part. Before ruling on a request for a warrant the federal governmrent presents an affidavit in support of a
magistrate judge or statejudge may require the affiant to warrant' thejudge may require the, affiant to
appear personally and may examine under oath the affiant and appear personally and may 'exainine under oath
any witnesses the affiant may produce, provided that such the affiant and any witness the affiant produces.

C E proceeding shall be taken down by a court reporter or
L.. recording equipment and made part of the affidavit. (B) Warrant on Sworn Testimony. The judge may

wholly or partially dispense with a written
affidavit and base a warrant on sworn testimony
if doing so is reasonable under the circumstances. r

(C) Recording Testimony. Testimony taken in
support of a warrant must be recorded by a court dL reporter or by a suitable recording device, and
the judge must file the transcript or recording K'
with the clerk, along with any affidavit.'

The warrant shall be directed to a civil officer of the United States
authorized to enforce or assist in enforcing any law thereof or to a
person so authorized by the President of the United States.

f ;It shall command the officer to search, within a specified period of
time not to exceed 10 days, the person or place named for the
property or person specified. The warrant shall be served in the
daytime, unless the issuing authority, by appropriate provision in

K the warrant, and for reasonable cause shown, authorized its
execution at times other than daytime. It shall designate a federal
magistrate judge to whom it shall be returned.

May 11, 2000
Page 106

U
F,



(2) Warrant Upon Oral Testimony. (3) Requesting a Warrant by Telephonic or Other ,
(A) General Rule. If the circumstances make it reasonable to Means.
dispense, in whole or in part, with a written affidavit, a Federal ,
magistrate judge may issue a warrant-based upon sworn (A) In General. A magistrate judge may issue a Li
testimony communicated by telephone or other appropriate warrant based on information communicated by
means, including facsimile transmission, telephone or other appropriate means, including

facsimile transmission. .
(B) Application. The person who is requesting the warrant
shall prepare a document to be lnown as a duplicate original (B) Recording Testimony. Uponlearning that an
warrant and shall read such duplicate original warrant, - applicant is requesting a warrant, .a magistrate
verbatim, to the Federal magistrate judge. The Federal judge must:+ L.
magistrate judge shall enter, verbatim what is so read to such
magistrate judge on a document to be known as the original (i) place under oathtthe applicant and any
warrant. The Federal magistrate judge may direct that the person on whose testimony the application is l
warrant bemodified. *based; and

(ii) make a verbatim record of the conversation |
with a suitable recording device,, if available, -

or by court reporter, or in writing. Il

(C) Issuance. If the-Federal magistrate judge is satisfied that
the circumstances are such as to make it reasonable to dispense
with a written affidavit and that the grounds for the application
exist or that there is probable cause to believe that they exist,
the Federal magistrate judge shall order the issuance of a
warrant by directing the person requesting the warrant to sign
the Federal magistrate judge's name on the duplicate original -a

warrant. The Federal magistrate judge shall immediately sign,
the original warrant and enter on the face of the original
warrant the exact time when the warrant was ordered to be
issued. The finding of probable cause for a warrant upon oral
testimony may be based on the same kind of evidence as is . I!

sufficient for a warrant upon affidavit. . .
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L
(D) Recording and Certification of Testimony. When a (C) Certifring Testimony. The magistrate judge must

caller informs the Federal magistrate judge that the purpose of have any recording or court reporter's notes
the call is to request a warrant, the Federal magistrate judge transcribed, certify the transcription's accuracy,

L shall immediately place under oath each person whose and file a copy of the record and the transcription
testimony forms a basis of the application and each person with the clerk. Any written verbatim record must
applying for that warrant. If a voice recording device is be signed by the magistrate judge and filed with
available, the Federal magistrate judge, shall record by means the clerk.
of such device all of the call after the caller informs the
Federal magistrate judge that the purpose of the call is to (D) Suppression Limitedl Absent a finding of bad

r request a warrant. Otherwise a stenographic or longhand faith, evidence obtained from a warrant issued
L verbatim record shall be made. If a voice recording device is under Rule 41(d)(3)(A) is not subject to

used or a stenographic record made, the Federal magistrate suppression on the ground that issuing the
judge shall have the record transcribed shall certify the warrant in that manner was unreasonable underU 2 accuracy of the transcription, and shalt file a copy of the the circumstances.
original record and the transcription with the court. If a
longhand verbatim record is made, the Federal magistrate
judge shall fije a signed -copy with the court.

(E) Contents. The contents of a warrant upon oral testimony
shall be the sare as the contents of a warrant upon affidavit. (e) Issuing the Warrant.

X, 10 , (1) In General. The magistrate judge or a judge of a state
court of record must issue the warrant to an officer
authorized to execute it and deliver a copy to the
district clerk.

(2) Contents of the Warrant. The warrant must identify
the person or property to be searched or covertly
observed, identify any person or property to be
seized, and designate the magistrate judge to whom it
must be returned. The warrant must command the
officer to:

(A) execute the warrant within a specified time noL longer than 10 days;

(B) execute the warrant during the daytime, unlessF the judge for good cause expressly authorizes
execution of the warrant at another time; and

(C) return the warrant to the magistrate judgeL _________________________________________________ designated in the w arrant.

K May 11, 2000
Page 108



(F) Additional Rule for Execution. The person who executes (3) Warrant by Telephonic or Other Means. If a
the warrant shall enter the exact time of execution on the face magistrate judge decides to-issue a warrant under
of the duplicate original warrant. Rule 41(d)(3)(A), the following additional procedures

apply:

(A) 4Preparing a Proposed Duplicate Original
Warrant. The applicant must preparea a'proposed
duplicate original warrant" and must read or
otherwise transmit the contents of that document .
verbatim to the magistrate judge.l

(B) Preparing an Original Warrant. The magistrate
judge must enter the contents of the proposed I

duplicate original warrant into an original l
warrant.

(C) Modifications. The magistrate judge -may direct
the applicant to modify the proposed duplicate L F-F

original warrant. In that case, the judge must also
. modify the original warrant. 4i

(G) Motion to Suppress Precluded. Absent a finding of bad
faith, evidence obtained pursuant to a warrant issued under this (D) Signing the Original Warrant and the Duplicate -o

i paragraph is not subject to a motion to suppress on the ground Original Warrant. Upon determining to issue the
that the circumstances were not such as to make it reasonable warrant, the magistrate judge must immediately
to dispense with a written affidavit. - I sign the original warrant, enter on its face the d

exact time when it is issued, and direct the i
applicant to sign the judge's name on the
duplicate original warrant.

II
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(d) Execution and Return with Inventory. The officer taking (0) Executing and Returning the Warrant.

property under the warrant shall give to the person from whom or
from whose premises the property was taken a copy of the warrant (1) Notation of Time. The officer executing the warrant
and a receipt for the property taken or shall leave the copy and must enter on, the face of the warrant the exact date
receipt at the place from which the property was taken, and time it is executed.

(2) Inventory. An, officer executing the warrant must
. also prepare and verify an inventory of any property

seized and must do so in the presence of:

(A) another officer, and

(B) the person from whom, or from whose premises,
the property was taken, if present; or

(C) if either of these persons is not present, at least
one other credible person.

L
(3) Receipt. The officer executing the warrant must:

F , (A) give a copy of the warrant and a receipt for the i

property taken to the person from whom, or from 4
whose premises, the property was taken; or

Lg ' . (B) leave a copy of the warrant and receipt at the ir

place where the officer took the property.

The return shall be made promptly and shall be accompanied by a (4) Return. The officer executing the warrant must
L written inventory of any property taken. The inventory shall be promptly return it- together with a copy of the

made in the presence of the applicant for the warrant and the inventory - to the magistrate judge designated on the:
person from whose possession or premises the property was taken, warrant. The judge must, on request, give a copy of
if they are present, or in the presence of at least one credible person the inventory to the person from whom or from
other than the applicant for the warrant or the person from whose whose premises the property was taken and to the
possession or premises the property was taken, and shall be applicant for the warrant.
verified by the officer. The federalmagistrate judge shall upon
request deliver a copy of the inventory to the person from or from
whose premises the property was taken and to the applicant for the
warrant. .

Lo
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(e) Motion for Return, of Property. A person aggrieved by an (g) Motion to Return Property. A person aggrieved by an
unlawful search and seizure or by the deprivation of property may unlawful search and seizure of property or by the
move the district court for the district in which the property was deprivation of property may move for the property's | 7
seized for the return of the property on the ground that such person return.. The motion must be filed in the district where the
is entitled to lawful possession of the property. The court shall property was seized. The court must receive evidetice on
receive evidence on any issue of fact necessary to the decision of any factual issue necessary to decide the motion. If it
the motion, If the motion is granted, the property shall be returned grants the motion, the court must return the property to
to the movant, although reasonable conditions may be imposed to the movant, but may impose reasonable conditions to
protect access and use of the property jn subsequent proceedigs. If protect access to the property and its use in laterl
a motion for return of property is made or comes on for hearing in proceedings.
the district of trial after an indictment or information is filed, it
shall be treated also as a motion to suppress under Rule 12.

r 71 r Ad . 1~~~~~~~~~~~~~~,,' 'i!:. l ,> d

(i) Motion to Suppress. A motiondto suppress~evidence may be. (h) Motion to Suppress. A defendant may move to suppress
made in the court ofthe district of trial as provided in Rule 12. evidence in the court where the trial will occur, as Rule 12,

provides.

(g) Return of Papers to Clerk. The federal magistrate judge I (i) Forwarding Papers to the Clerk. The magistrate judge 1i1
before whom the warrant is returned shall attach to the warrant a to whom the warrant is returned must attach to the warran L
copy of the return, inventory and all other papers in connection a copy of the return, inventory, and all other related
therewith and shall file them with the clerk of the district court for papers and must deliver them to the clerk in the district
the district in which the property was seized. where the property was seized.

(h) Scope and Definitions. This rule does not modify any act,
inconsistentwh it, regulating search, seizure and the issuance and i
execution of search warrants in circumstances for which special L
provision is made. The term property" is used in this rule to
include documents, books, papers and any other tangible objects.
The term "daytime" is used in this rule mean hours from 6:00 a m. rF

to 10:00 p.m. according to local time. The phrase "federal law S
enforcement officer" is used in this rule to mean an government
agent, other than an attorney for the governmeiit as defed in Rule
54(c), who is engaged in the enforcement of the criminal laws and 3
is within any category of officers authorized by the Attorney 5

l General to request the issuance of a search warrant.
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Committee Notes
Rule 41
May 10, 2000

COMMITTEE NOTE

The language of Rule 41 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only. Rule 41 has
been completely reorganized to make it easier to read and apply its key provisions.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the
Committee decided to publish separately any rule that includes what it considered at least
one major substantive change. The purpose for this separate publication is to highlight for
the bench and the bar any proposed amendments that the Committee believes will result in
significant changes in current practice. Rule 4l is one of those rules. Another version of
Rule 41, which includes a substantive change that would permit a judge to issue a warrant
for a covert entry for purposes of noncontinuous observation, is being published
simultaneously in a separate pamphlet.
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Rule 42. Criminal Contempt Rule 42. Criminal Contempt

(b) Disposition Upon Notice and Hearing. A criminal contempt (a) Disposition After Notice. Any person who commits
except as provided in subdivision (a) of this rule shall be criminal contempt may be punished for that contempt
prosecuted on notice. The notice shall state the time and place of after prosecution on notice.
hearing, allowing a reasonable time for the preparation of the 7,
defense, and shall state the essential facts constituting the criminal (1) Notice. The court must give the person notice in open
contempt charged and describe it as such. The notice shall be given court, in an order to show cause, or in an arrest order.
orally by the judge in open court in the presence of the defendant The notice must:
or, on application of the United States attorney or of an attorney
appointed bly the court for that purpose, by an order to show cause (A) state the time and place of the trial;
or an order of arrest. The defendant is entitled to a trial by jury in
any case in which an act of Congress so provides. The' defendant is (B) allow the defendant a reasonable time to prepare 7
entitled to admission to bail as provided in these rules. If the a defense; and LJ
contempt charged involves disrespect to or criticism of a judge,
that judge is disqualified from presiding at the trial or hearing (C) state the essential facts constituting the charged
except with the defendant's consent. Upon a verdict or finding of criminal contempt and describe it as such. .
guilt the court shall enter an order fixing the punishment.

(2) Appointing a Prosecutor. The court must request
that-the contempt be prosecuted by an attorney for the C

government, unless the interest ofjustice requires
appointment of another attorney. If the government
declines the request, the court must appoint another
attorney to prosecute the contempt.

(3) Trial and Disposition. A person being prosecuted for
criminal contempt is entitled to a jury trial in any
case in which federal law so provides and must be L
released or detained as Rule 46 provides. If the
criminal contempt involves disrespect toward or
criticism of a judge, that judge is disqualified from
presiding at the contempt trial or hearing unless the
defendant consents. Upon a finding or verdict of
guilty, the court must impose the punishment.

(a) Summary Disposition. A criminal contempt may be punished (b) Summary Disposition. Notwithstanding any other
summarily if the judge certifies that the judge saw or heard the provision of these rules, the court may summarily punish
conduct constituting the contempt and that it was committed in the a person who commits criminal contempt in its presence if
actual presence of the court. The order of contempt shall recite the the judge saw or heard the contemptuous conduct and so
facts and shall be signed by the judge and entered of record. certifies. The contempt order must recite the facts, be

signed by the judge, and be filed with the clerk.
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Committee Notes
Rule 42
May 10, 2000

COMMITTEE NOTE

The language of Rule 42 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only, except as
noted below.

The revised rule is intended to more clearly set out the procedures for conducting a
criminal contempt proceeding. The current rule implicitly recognizes that an attorney for the
government may be involved in the prosecution of such cases. Revised Rule 42(a)(2) now
explicitly addresses the appointment of a "prosecutor" and adopts language to reflect the
holding in Young v. United States ex rel Vuitton, 481 U.S. 787 (1987). In that case the
Supreme Court indicated that ordinarily the court should request that an attorney for the
government prosecute the contempt; only if that request is denied, should the court appoint
a private prosecutor. The rule envisions that a disinterested counsel should be appointed to
prosecute the contempt.

Finally, Rule 42(b) has been amended to make it clear that a court may summarily
punish a person for committing contempt in the court's presence without regard to whether
other rules, such as Rule 32 (sentencing procedures), might otherwise apply. See, e.g.,
United States v. Martin-Trigona, 759 F.2d 1017 (2d Cir. 1985).



X. GENERAL PROVISIONS TITLE IX. GENERAL PROVISIONS

Rule 43. Presence of the Defendant Rule 43. Defendant's Presence

(a) Presence Required. The defendant shall be present at the (a) When Required. Unless this rule provides otherwise, the
arraignment, at the time of the plea, at every stage of the trial defendant must be present at:
including the impaneling of the jury and the return of the verdict,
and at the imposition of sentence, except as otherwise provided by (1) the initial appearance, arraignment, and plea;
this rule. (2) every trial stage, including jury impanelment and the

return of the verdict; and

(3) sentencing. F7

(b) Continued Presence Not Required. The further progress of (b) When Not Required. A defendant need not be present
the trial to and including the return of the verdict, and the under any of the following circumstances:
imposition of sentence, will not be prevented and the defendant
will be considered to havewaived the right to be present whenever (1) Organizational Defendant. The defendant is an
a defendant, initially present at trial, or having pleaded guilty or organization represented by counsel who is present.
nolo contendere,

(1) is voluntarily absent after the trial has commenced (2) Misdemeanor Offense. The offense is punishable by .
(whether or not the defendant has been informed by the court fine or by imprisonment for not more than one year,
of the obligation to remain during the trial), or both, and with the defendant's written consent, the

(2) in a noncapital case, is voluntarily absent at the court permits arraignment, plea, trial, and sentencing V
imposition of sentence, or to occur in the defendant's absence.

(3) after being warned by the court that disruptive conduct
will cause the removal of the defendant from the courtroom, (3) Conference or Hearing on a Legal Question. The C
persists in conduct which~is such as to justify exclusion from proceeding involves only a conference or hearing on
the courtroom. a question of law.

(4) Sentence Correction. The proceeding involves the
correction or reduction of sentence under Rule 35 or
18 U.S.C. § 3582(c).

LI

F7
Li
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(c) Presence Not Required. A defendant need not be present: (c) Waiving Continued Presence.
(1) when represented by counsel and the defendant is an

organization, as defined in 18 U.S.C. § 18; (1) In General. A defendant who was initially present at
(2) when the offense is punishable by fine or by trial, or who had pleaded guilty or nolo contendere,

imprisonment for not more than one year or both, and the waives the right to be present under the following
court, with the written consent of the defendant, permits circumstances:
arraignment, plea, trial, and imposition of sentence in the
defendant's absence; (A) when the defendant is voluntarily absent after the

(3) when the proceeding involves only a conference or trial has begun, regardless of whether the court
hearing upon a question of law; or informed the defendant of an obligation to

(4) when the proceeding involves a reduction or correction remain during trial;
of sentence under Rule 35(b) or (c) or 18 U.S.C. § 3582(c).

(B) in a noncapital case, when the defendant is
voluntarily absent during sentencing; or

(C) when the court warns the defendant that it will
remove the defendant from the courtroom for
disruptive behavior, but the defendant persists in
conduct that justifies removal from the
courtroom.

(2) Waiver's Effect. If the defendant waives the right to
be present under this rule, the trial may proceed to
completion, including the verdict's return andK -__ __ __ __ __ __ __ __ __ __ __ __ __ __ __ _ sentencing, during the defendant's absence.
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Committee Notes
Rule 43
May 10, 2000 -

COMMITTEE NOTE V
The language of Rule 43 has been amended as part of the general restyling of the

Criminal Rules to make them more easily understood and to make style and terminology,
consistent throughout the rules. These changes are intended to be stylistic only.

REPORTER'S NOTES K
In publishing the "style" changes to the Federal Rules of Criminal Procedure, the

Committee decided to publish separately any rule that includes what it considered at least V
one major substantive change. The purpose for this separate publication is to highlight for
the bench and the bar any proposed amendments that the Committee believes will result in
significant changes in current practice. Rule 143 is one of those rules. Another version of
Rule 43, which recognizes that the proposed Rules 5 and 10 would authorize video
teleconferencing of certain proceedings, is being published simultaneously in a separate
pamphlet.

Li
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Le
Rule 44. Right to and Assignment of Counsel Rule 44. Right to and Appointment of Counsel

L (a) Right to Assigned Counsel. Every defendant who is unable (a) Right to Appointed Counsel. A defendant who is unableL n to obtain counsel shall be entitled to have counsel assigned to to obtain counsel is entitled to have counsel appointed to
represent that defendant at every stage of the proceedings from represent the defendant at every stage of the proceeding
initial appearance before the federal magistrate judge or the court from initial appearance through appeal, unless the

L through appeal, unless the defendant waives such appointment. defendant waives this right.

(b) Assignment Procedure. The procedures for implementing (b) Appointment Procedure. Federal law and local court
the right set out in subdivision (a) shall be those provided by law , rules govern the procedure for implementing the right to
and by local rules of court established pursuant thereto! counsel.

r (c) ] Joint Representation. Whenever two or more defendants (c) In Ito Joint Representation.
'have been jointly charged pursuant to Rule 8(b) or have been
joined for trial pursuant to Rule13, and are represented by the (1) Joint Representation. Joint representation occurs
same retained or assigned counsel or by retained or assigned when:
counsel who are associated in the practice of law, the court shallLI promptly inquire with respect,,t ,such joint representation and shall (A) two or more defendants have been charged
personally advise each defendant of the right to the effective jointly under Rule 8(b) or have been joined for
assistance of counsel, including separate representation. Unless it trial under Rule 13; and

L appears that there is good cause to believe no conflict of interest is
likely to arise, the court shall take such measures as maybe (B) the defendants are represented by the same
appropriate to protect each defendant's right to counsel. counsel, or counsel who are associated in lawr practice.

L
(2) Court's Responsibilities in Cases of Joint

Representation. The court must promptly inquire
about the propriety ofjoint representation and must
personally advise each defendant of the right to the
effective assistance of counsel, including separate
representation. Unless there is good cause to believe
that no conflict of interest is likely to arise, the court
must take appropriate measures to protect each
defendant's right to counsel.

L

L
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Committee Notes ,
Rule 44
May 10; 2000

COMMITTEE NOTE ,

The language of Rule 44 has been amended as part of the general'restyling of the,
Criminal Rules to make them more eaIsily understood andto make style and terminology .

consistent throughout the rules. These changes are intended to be stylistic only..

Revised, Rule,44 now refers to the "appointment" of, counsel, rather' than the K
assignment of counsel; the Committee believed the former term was more appropriate. See
18 U.S.C. § 3006A. In Rule 44(c), the term "assigned or appointed" has been deleted as
being unnecessary, without changing the court's responsibility to conduct an inquiry where

'joint representation occurs.
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Rule 45. Time Rule 45. Computing and Extending Time

(a) Computation. In computing any period of time the day of (a). Computing Time. The following rules apply in
the act or event from which the designated period of time begins to computing any period of time specified in these rules, any
run shall not be included. The last day of the period so computed local rule, or any court order:
shall be included, unless it is a Saturday, a Sunday, or a legal
holiday, or, when the act to be done is the filing of some paper in (1) Day of the Event Excluded. Exclude the day of the
court, a day on which weather or other conditions have made the act, event, or default that begins the period.
office of the clerk of the district court inaccessible, in which event
the period runs until the end of the next day which is not one of the (Q) Exclusion from Brief Periods. Exclude intennediate
aforementioned days. When a period of time prescribed or allowed Saturdays, Sundays, and legal holidays when the

L o is less than 11 days, intermediate Saturdays, Sundays and legal period is less than 11 days.
holidays shall be excluded in the computation. As used in these
rules, "legal holiday'! includes New Year's Day, Birthday of Martin (3) Last Day. Include the last day of the period unless it
Luther King, Jr,, Washington's Birthday, Memorial Day, is a Saturday, Sunday, legal holiday, or a day on

L Independence Day, Labor Day, Columbus Day, Veterans Day, which weather or other conditions make the clerk's
Thanksgiving Day, Christmas Day, and any other day appointed as office inaccessible. When the last day is excluded, the
a holiday by the President or the Congress of the United States, or period runs until the end of the next day that is not a
by the state in which the district court is held. Saturday, Sunday, legal holiday, or day when the

.. ~~~~~~~~~~~~clerk~s office is inaccessible.

(4) "Legal Holiday" Defined. As used'in this rule,
L "legal holiday" means:

(A) New Year's Day;

(B) Martin Luther King, Jr.'s Birthday;

(C) Presidents' Day;

(D) Memorial Day;

(E) Independence Day;

(F) Labor Day;

(G) Columbus Day;

K (H) Veterans' Day;

(I) Thanksgiving Day;

(J) Christmas Day; and

(K) any other day declared a holiday by the
President, Congress, or the state where the
district court is held.

L
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(b) Enlargement. When an act is required or allowed to be (b) Extending Time.
done at or within a specified time; the court for-cause shown may at
any time in its discretion (1) with or without motion or notice,; (1) In General.hWhen an act must or may be done within
order the period enlarged if request therefor is made before the a specified period, the court on its own may extend 7
expiration of the period originally prescribed or as extended by a the time, or for good cause may do so on a party's
previous order or (2) upon motion made after the expiration of the motion made:
specified period permit the act to be done if the failure to act was
the result of excusable neglect; but the court may not extend the (A) before the originally prescribed or previously
time for taking any action under Rules 29, 33, 34 and 35, except to--' extended time expires; or
the extent and under the conditions Istated in them.

(B) after the time expires if the party failed to act due
[. 4 l Ad - to excusable neglect.

(2) Exceptions. The court maynnot extend the time to
take any action under Rules 29, 33, 34, and 35,
except as stated in those rules.'

[(c) Unaffected by Expiration of Term.] Rescinded Feb. 28,
1966, eff. July 1, 1966.

(d) For Motions; Affidavits. A written motion, other than one
which may be heard exparte, andmnotice of the hearing thereof
shall be served not later than 5 days before the time specified for
the hearing unless a different period is fixed by rule or order of the
court. For cause shown such an order may be made on ex parte3
application. When a motion is supported by an affidavit, the [
affidavit shall be served with the motion; and opposing affidavits
may be served not less than 1 day before the hearing unless the d
court permits them to be served at a later time. i F

(e) Additional Time After Service by Mail, Whenever a par (c) Additional Time After Service by Mail. When these
has the right or is required to do an act within a prescribed periodrules permit or require a party to act within a specified
after the service of a notice or other paper upon that party and tie period after a notice or a paper has been served on that
notice or other paper is served by mail, 3 days shall be added tothe party, three days are added to the period if service occurs
prescribed period. by mail.

I 0 ~~~~~~~~~~~~~C7
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L. Committee Notes
Rule 45

K May 10, 2000

COMMITTEE NOTE

The language of Rule 45 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only.

K In Rule 45(a)(4)(C), the term "Presidents' Day" is used instead of "Washington's
Birthday"-the term used in the statute. The former term reflects the prevalent modem usage
and was selected to conform the rule to the recently restyled Federal Rules of Appellate

L Procedure.

K- Rule 45(d), which governs the timing of written motions and affidavits, has been
moved to Rule 47.

L
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Rule 46. Release from Custody Rule 46. Release from Custody; Supervising Detention

(a) Release Prior to Trial. Eligibility for release prior to trial (a) Before Trial. The provisions of 18 U.S.C. §§ 3142 and
shall be in accordance with 18 U.S.C. §§ 3142 and 3144. 3144 govern pretrial release.

(b) Release During Trial. A person released before trial shall (b) During Trial. A person released before trial continues on
continue on release during trial under the same terms and release during trial under the same terms and conditions.
conditions as were previously imposed unless the court deternines But the court may order different terms and conditions or
that other terms and conditions or termination of release are terminate the release if necessary to ensure that the person
necessary to assure such person's presence during the trial or to will be present during trial or that the person's conduct
assure that such person's conduct will not obstruct the orderly and' will not obstruct the orderly and expeditious progress of
expeditious progress of the 'trial' the trial.

(c) Pending Sentence and Notice of Appeal. Eli ibility for (c) Pending Sentencing or Appeal. The provisions of 18
release pending sentence or pending notice of appeal or expiration U.S.C. § 3143 govern release pending sentencing or
of the time allowed for filing notice of appeal, shall be in appeal. The burden of establishing that the defendant will
accordance with 18 U.S.C,'§ 3143' Thelburden of establishing that notfflee or pose a darigerto any other person or to the
the defendant will not flee or pose a danger to any other person or community rests with the defendant.
to the community rests with the defendant.

(d) Pending Hearing on a Violation of Probation or
Supervised Release. Rule 32.1(a)(6) governs release
pending a hearing on a violation of probation or
supervised release.

(d) Justification of Sureties. Every surety, except a corporate (e) Surety. The court must not approve a bond unless any
surety which is approved as provided by law, shall justify by surety appears to be qualified. Every surety, except a
affidavit and may be required to describe in the affidavit the legally approved corporate surety, must demonstrate by
property by which the surety proposes to justify and the affidavit that its assets are adequate. The court may
encumbrances thereon, the number and amount of other bonds and require the affidavit to describe the following:
undertakings for bail entered into by the surety and remaining
undischarged and all the other liabilities of the surety. No bond (1) the property that the surety proposes to use as
shall be approved unless the surety thereon appears to be qualified. security;

(2) any encumbrance on that property;

(3) the number and amount of any other undischarged
bonds and bail undertakings the surety has issued;
and r

(4) any other liability of the surety.
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(e) Forfeiture. (f) Bail Forfeiture.

(1) Declaration. If there is a breach of condition of a bond, (1) Declaration. The court must declare the bail forfeited
the district court shall declare a forfeiture of the bail. if a condition of the bond is breached.

(2) Setting Aside. The court may direct that a forfeiture be (2) Setting Aside. The court may set aside in whole or in
set aside in whole or in part, upon such conditions as the court part a bail forfeiture upon any condition the court
may impose, if a person released upon an execution of an may impose, if:
appearance bond with a surety is subsequently surrendered by
the surety into custody or if it otherwise appears that justice (A) the surety later surrenders into custody the
does not require the forfeiture. person released on the surety's appearance bond;

or

(B) it appears that justice does not require bail
forfeiture.

(3) Enforcement. When a forfeiture has not been set aside, (3) Enforcement.
the court shall on, motion enter a judgment of default and
execution may issue thereon. By entering into a bond the (A) Default Judgment and Execution. If it does not
obligors submit to the jurisdiction of the district court and set aside a bail forfeiture, the court must upon the
irrevocably appoint the clerk of the court as their agent upon government's motion enter a default judgment.

L whom any papers affecting their liability may be served. Their
liability may be enforced on motion without the necessity of (B) Jurisdiction and Service. By entering into a
an independent action. The motion and such notice of the bond, each surety submits to the district court's
motion as the court prescribes maybe served on the clerk of jurisdiction and irrevocably appoints the district
the court, who shall forthwith mail copies to the obligors to clerk as its agent to receive service of any filings
their last known addresses. affecting its liability.

(4) Remission. After entry of such judgment, the court may (C) Motion to Enforce. The court may upon the
remit it in whole or in part under the conditions applying to the government's motion enforce the surety's
setting aside of forfeiture in paragraph (2) of this subdivision. liability without an independent action. The

government must serve any motion, and notice as|
the court prescribes, on the district clerk. If so
served, the clerk must promptly mail a copy to
the surety at its last known address.

(4) Remission. After entering a judgment under Rule
46(f)(3), the court may remit in whole or in part the
judgment under the same conditions specified in Rule
46(f)(2).

(f) Exoneration. When a condition of the bond has been (g) Exoneration. The court must exonerate the surety and
satisfied or the forfeiture thereof has been set aside or remitted, the release any bail when a bond condition has been satisfied
court shall exonerate the obligors and release any bail. A surety or when the court has set aside or remitted the forfeiture.
may be exonerated by a deposit of cash in the amount of the bond The court must exonerate a surety who deposits cash in
or by a timely surrender of the defendant into custody. the amount of the bond or timely surrenders the defendant

into custody.
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(g) Supervision of Detention Pending Trial. The court shall (h) Supervising Detention Pending Trial. -
exercise supervision over the detention of defendants and witnesses
within the district pending trial for the purpose of eliminating all (1) In General. To eliminate unnecessary detention, the
unnecessary detention. The attorney for the government shall court must supervise the detention within the district i
make a biweekly report to the court listing each defendant and of any defendants awaiting trial and of any persons
witness who has been held in custody pending indictment, held as material witnesses.
arraignment, or trial for a period in excess of ten days. As to each .
witness so listed the attorney for the government shall make a (2) Reports. The attorney for the government must report,
statement of the reasons why such witness should not be released biweekly to the court, listing each material witness
with or without the taking of a deposition pursuant to Rule 15(a). held in custody for more than 10 days pending +;
As to each defendant so listed the attorney for the government shall indictment, arraignment, or trial. For each material K
make a statement of the reasons why the defendant is still held in witness listed in the report, the attorney for the
custody. government must state why the witness should not be, C

released with or without a deposition being taken K
under Rule 15(a).

(h) Forfeiture of Property. Nothing in this rule or in chapter (i) Forfeiture of Property. The court may dispose of a
207 of title 18, United States Code, shall prevent the court from charged offense by ordering forfeiture of 18 U.S.C. L
disposing of any charge by entering an order directing forfeiture of § 3142(c)(1)(B)(xi) property-under 18 U.S.C. § 3146 (b), F

property pursuant to 18 U.S.C. 3142(c)(1)(B)(xi) if the value of the if a fine in the amount of the property's value would be an,
property is an amount that would be an appropriate sentence after appropriate sentence for the charged offense, F

conviction of the offense charged and if such forfeiture is LI
authorized by statute or regulation.

(i) Production of Statements. . j) Producing Statements.

(1) In GeneraL Rule 26.2(a)-(d) and (f) applies at a (1) In GeneraL Unless the court for good cause rules
detention hearing held under 18 U.S.C. § 3142, unless the otherwise, Rule 26.2(a)-(d) and (f) applies at a
court, for good cause shown,,rules otherwise in a particular detention hearing under 18 U.S.C. § 3142. i
case.

(2) Sanctions for Failure to Produce a Statement. If a
(2) Sanctions for Failure to Produce Statement. If a party party disobeys a Rule 26.2(a) order to produce a

elects not to comply with an order under Rule 26.2(a) to witness's statement, the court must not consider that
deliver a statement to the moving party, at the detention witness's testimony at the detention hearing.
hearing the court may not consider the testimony of a witness
whose statement is withheld.

LI

Li
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Committee Notes
Rule 46
May 10, 2000

COMMITTEE NOTE

The language of Rule 46 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only, except as
noted below.

Although the general rule is that an appeal to a circuit court deprives the district court
of jurisdiction, Rule 46(c) recognizes the apparent exception to that rule-that the district
court retains jurisdiction to decide whether the defendant should be detained, even if a notice
of appeal has been filed. See, e.g., United States v. Meyers, 95 F.3d 1475 (1Oth Cir. 1996),
cert. denied, 522 U.S. 1006 (1997) (initial decision of whether to release defendant pending
appeal is to be made by district court); United States v. Affleck, 765 F.2d 944 (10th Cir.
1985); Jago v. United States District Court, 570 F.2d 618 (6th Cir. 1978) (release of
defendant pending appeal must first be sought in district court). See also Federal Rule of
Appellate Procedure 9(b) and the accompanying Committee Note.

Revised Rule 46(b) deletes the requirement that the attorney for the government file
bi-weekly reports with the court concerning the status of any defendants in pretrial detention.
The Committee believed that the requirement was no longer necessary in light ofthe Speedy
Trial Actprovisions. 18 U.S.C. §§ 3161, et. seq. On the otherhand, the requirementthatthe
attorney for the government file reports regarding detained material witnesses has been
retained in the rule.

Rule 46(i) addresses the ability of a court to order forfeiture of property where a
defendant has failed to appear as required by the court. The language in the current rule,
Rule 46(h), was originally included by Congress. The new language has been restyled with
no change in substance or practice intended. Under this provision, the court may only forfeit
property as permitted under 18 U.S.C. §§ 3146(b) and 3142(c)(1)(B)(xi). The term
"appropriate sentence" means a sentence that is consistent with the Sentencing Guidelines.



Rule 47. Motions Rule 47. Motions and Supporting Affidavits

An application to the court for an order shall be by motion. A (a) In General. A party applying to the court for an order
motion other than one made during a trial or hearing shall be in must do so by motion.
writing unless the court permits it to be made orally. It shall state
the grounds upon which it is made and shall set forth the relief or (b) Form and Content of a Motion. A motion -except |
order sought. It may be supported by affidavit. when made during a trial or hearing - must be in writing Ll

unless the court permits the party to make the motion by
other means. A motion must state the grounds on which it | A
is based and the relief or order sought. A motion may be
supported by affidavit.

(c) Timing of a Motion. A party must serve a written l

motion -other than one that the court may hear ex |
parte - and any hearing notice at least 5 days before the
hearing date, unless a rule or court order sets a different
period. For good cause, the court may set a different l
period upon ex parte application.

(d) Affidavit Supporting a Motion. The moving party must
serve any supporting affidavit with the motion. A L|
responding party must serve any opposing affidavit at
least one day before the hearing, unless the court permits

U later service.

7
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Committee Notes
Rule 47
May 10, 2000

COMMITTEE NOTE

The language of Rule 47 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only, except as
noted below.

In Rule 47(a), the word "orally" has been deleted. The Committee believed first, that
the term should not act as a limitation on those who are not able to speak orally and second,
a court may wish to entertain motions through electronic or other reliable means.

[Reporter's Note: In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that includes what is
considered at least one major substantive change. Deletion of the term "orally" in Rule 47
comports with a similar change in Rule 26, regarding the taking of testimony during trial,
which is one of the rules being published simultaneously in a separate pamphlet. In place
of that word, the Committee substituted the broader phrase "by other means."]



Rule 48. Dismissal Rule 48. Dismissal

(a) By Attorney for Government. The Attorney General or the (a) By the Government. The government may with leave of
United States attorney may by leave of court file a dismissal of an court dismiss an indictment, information, or complaint. L
indictment, information, or complaint and the prosecution shall The government may not dismiss the prosecution during
thereupon terminate. Such a dismissal may not be filed during the trial without the defendant's consent.
trial without the consent of the defendant. L

(b) By the Court. The court may dismiss an indictment,
(b) By Court. If there is unnecessary delay in presenting the information, or complaint if unnecessary delay occurs in:

charge to the grand jury or in filing an information against a [7
defendant who has been held to answer to the district court, or if (1) presenting a charge to a grand jury;
there is unnecessary delay in bringing a defendant to trial, the court
may dismiss the indictment, information, or complaints - (2j filing an information against a defendant; or

_________________________________________________;_ (3) bringing a defendant to trial.

Li
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Committee Notes
Rule 48
May 10, 2000

COMMITTEE NOTE

The language of Rule 48 has been amended as part of the general restyling of the
Criminal Rules to make them more, easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only.

The Committee considered the relationship between Rule 48(b) and the Speedy Trial
Act. See 18 U.S.C. §§ 3161, et seq. Rule 48(b), of course, operates independently from the
Act. See, e.g., United States v. Goodson, 204 F.3d 508 (4th Cir. 2000) (noting purpose of
Rule 48(b)); United States v. Carlone, 666 F.2d 112 (7th Cir. 1981) (suggesting that Rule
48(b) could provide alternate basis in an extreme case, without reference to Speedy Trial
Act); UnitedStates v. Balochi, 527 F.2d 562,563-64 (4th Cir. 1976) (per curiam) (Rule 48(b)
is broader in compass). In re-promulgating Rule 48(b), the Committee intends no change
in the relationship between that rule and the Speedy Trial Act.



Rule 49. Service and Filing of Papers Rule 49. Serving and Filing Papers

(a) Service: When Required. Written motions other than those (a) When Required. A party must serve on every other party L
which are heard ex parte, written notices, designations of record on any written motion (other than one to be heard ex parte),
appeal and similar papers shall be served upon each of the parties. written notice, designation of the record on appeal, or

l ~~~~~~~~~~~~~ ~ ~ ~~ ~~similar paper.'-l _
(b) Service: How Made. Whenever under these rules or by an l paer

order of the court service is required or permitted to be made upon (b) How Made. Service must be made in the manner
a party represented by an attorney, the service shall be made upon provided for a civil action. When these rules or a court
the attorney unless service upon the party personally is ordered by order requires or permits service on a party represented by l -;
the court. Service upon the attorney or upon a party shall be made an attorney, service must be made on the attorney instead
in the manner provided in civil actions. of the party unless the court orders otherwise.

(c) Notice of Orders. Immediately upon the entry of an-order (c)' Notice of a Court Order. When the court issues an order [B
made on a written motion subsequent to arraignment the clerk shall on any post-arraignment motion, the clerk must provide
mail to each party a notice thereof and shall make a note in the notice in a manner provided for a civil action. Except as
docket of the mailing. Lack of notice of the entry by the clerk does Federal Rule of Appellate Procedure 4(b) provides L
not affect the time to appeal or relieve or authorize the court to' otherwise, the' clerk's failure to give notice does not affect
relieve a party for failure-to appeal within the time allowed, except the time to appeal, or relieve - or authorize the court to
as permitted by Rule 4(b) of the Federal Rules of Appellate' relieve - a party's-failure to appeal within the allowed
Procedure. time.

(d) Filing. Papers required to be served shall be filed with the (d) Filing. A party must file with the court a copy of any
court. Papers shall be filed in ltherianner provided in civil actions. paper the party is required to serve. A paper must be filed

in the manner provided for a civil action.
[(e) Abrogated April 27, 1995, eff. December 1, 1995] ' - . C

EIn
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Committee Notes
Rule 49
May 10, 2000

COMMITTEE NOTE

The language of Rule 49 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules.

Rule 49(c) has been amended to reflect changes in the Civil Rules of Procedure
which permit (but do not require) a court to provide notice of its orders and judgments
through electronic means. See Federal Rules of Civil Procedure 5(b) and 77(d). As
amended, Rule 49(c) now parallels a similar extantprovision in Rule 49(b), regarding service

A of papers.

E

L

LI
E
L

L

L



Rule 50. Calendars; Plan for Prompt Disposition Rule 50. Prompt Disposition,

(a) Calendars. The district courts may provide for placing Scheduling preference must be given to criminal proceedings E
criminal proceedings upon appropriate calendars. Preference shall as far as practicable.
be given to criminal proceedings as far as practicable. F

(b) Plans for Achieving Prompt Disposition of Criminal IL
Cases. To minimize undue delay and to further the prompt
disposition of criminal cases, each district court shall conduct a
continuing study of the administration of criminal justice in the
district court and before United States magistrate judges of the
district and shall prepare plans for the prompt disposition of
criminal cases in accordance with the provisions of Chapter 208 of
Title 18, United States Code.

L

L

B

U

L
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Committee Notes
Rule 50
May 10, 2000

COMMITTEE NOTE

The language, of Rule 50 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only, except as
noted below.

The first sentence in current Rule 50(a), which says that a court may place criminal
proceedings on a calendar, has been deleted. The Committee believed that the sentence
simply stated a truism and was no longer necessary.

Current Rule 50(b), which simply mirrors 18 U.S.C. § 3165, has been deleted in its
entirety. The rule was added in 1971 to meet congressional concerns in pending legislation
about deadlines in criminal cases. Provisions governing deadlines were later enacted by
Congress and protections were provided in the Speedy Trial Act. The Committee concluded
that in light of those enactments, Rule 50(b) was no longer necessary.



Rule 51. Exceptions Unnecessary. Rule 51. Preserving Claimed Error

Exceptions to rulings or orders of the court are unnecessary and (a) Exceptions Unnecessary. Exceptions to rulings or orders
for all purposes for which an exception has heretofore been of the court are unnecessary.
necessary it is sufficient that a party, at the time the ruling or order
of the court is made or sought, makes known to the court the action (b) Preserving a Claim of Error. 'A party may preserve a F
which that party desires the court to take or that party's objection to claim of error by informing the court - when the court
the action of the court and the grounds therefor; but if a party has ruling or order is made or sought - of the action the party
no opportunity to object to a ruling or order, the absence of an wishes the court to take, or the party's objection to the
objection does thereafter prejudice that party. court's action and the grounds for that objection. If a party

does not have an opportunity to object to a ruling or order,
the absence of an objection does not later prejudice that
party. A ruling or order that admits or excludes evidence
is governed by Federal 'Rule of Evidence 103.

Li

Ed
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Committee Notes
Rule 51
May 10, 2000

COMMITTEE NOTE

The language of Rule 51 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only.

The Rule includes a new sentence that explicitly states that any rulings regarding
evidence are governed by Federal Rule of Evidence 103. The sentence was added because
of concerns about the Supersession Clause, 28 U.S.C. § 2072(b), ofthe Rules Enabling Act,
and the possibility that an argument might have been made that Congressional approval of
this rule would supersede that Rule of Evidence.



V
Rule 52. Harmless Error and Plain Error Rule 52. Harmless and Plain Error

(a) Harmless Error. Any error, defect, irregularity, or variance (a) Harmless Error, Any error, defect, irregularity, or
which does not affect substantial rights shall be disregarded. variance that does not affect substantial rights, must be l

disregarded.
(b) Plain Error. Plain errors or defects affecting substantial

rights may be noticed although they were not brought to the (b) Plain Error. A plain error or defect that affects
attention of the court. substantial rights may be considered even though it was

not brought to the court's attention.

May 11, 2000I'd
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Committee Notes
Rule 52
May 10, 2000

COMMITTEE NOTE

The language of Rule 52 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only.



Rule 53. Regulation of Conduct in the Court Room. Rule 53. Courtroom Photographing and Broadcasting
Prohibited

The taking of photographs in the court room during the progress of Except as otherwise provided by statute or these rules, the
judicial proceedings or radio broadcasting ofjudicial proceedings court must not permit the taking of photographs in the
from the court room shall not be permitted by the court. courtroom during judicial proceedings or the broadcasting of .

_ judicial proceedings from the courtroom.

.~~~~~~~~~~~~~~~
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Committee Notes
Rule 53
May 10, 2000

COMMITTEE NOTE

The language of Rule 53 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only, except as
noted below.

Although the word "radio" has been deleted from the rule, the Committee does not
believe that the amendment is a substantive change but rather one that accords with judicial
interpretation applying the current rule to other forms of broadcasting and functionally
equivalent means. See, e.g., United States v. Hastings, 695 F.2d 1278, 1279, n. 5 (11th Cir.
1983) (television proceedings prohibited); United States v. McVeigh, 931 F. Supp. 753 (D.
Colo. 1996) (release of tape recordings of proceedings prohibited). Given modern
technology capabilities, the Committee believed that a more generalized reference to
"broadcasting" is appropriate.

Also, although the revised rule does not explicitly recognize exceptions within the
rules themselves, the restyled rule recognizes that other rules might permit, for example,
video teleconferencing, which clearly involves "broadcasting" of the proceedings, even if
only for limited purposes.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the
Committee decided to publish separately any rule that includes what it considered at least
one major substantive change. The purpose for this separate publication is to highlight for
the bench and the bar any proposed amendments that the Committee believes will result in
significant changes in current practice. That separate publication includes substantive
amendments to Rules 5 and 10 that would permit video teleconferencing of initial
appearances and arraignments and would thus impact on Rule 53.



Rule 54. Application and Exception Rule 54. (Reserved)'

(a) Courts. These rules apply to all criminal proceedings in the
United States District Courts; in the District Court of Guam; in the
District Court for the Northern Mariana Islands, except as
otherwise provided in articles IV and V of the covenant provided V
by the Act of March 24, 1976 (90 Stat. 263); and in the District
Court of the Virgin Islands; in the United States Courts of Appeals;
and in the Supreme Court of the United States; except that the l

prosecution of offenses in the District Court of the Virgin Islands
shall be by indictment or information as otherwise provided by
law.

(b) Proceedings. lJ

(1) Removed Proceedings. These rules apply to criminal
prosecutions removed to the United States district courts from
state courts and govern all procedure after removal, except that
dismissal by the attorney for the prosecution shall be governed
by state law.

(2) Offenses Outside a District or State. These rules apply
to proceedings for offenses committed upon the high seas or,
elsewhere out of the jurisdiction of any particular state or
district, except that such proceedings may be had in any-
district authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the power of
judges of the United States or of United States magistrate
judges to hold security of the peace and for'good behavior
under Revised Statutes, § 4069, 50 U.S.C § 23, but in such
cases the procedure shall conform to these rules so far as they
are applicable. |

(4) Proceedings Before United States Magistrate Judges. Li
Proceedings involving misdemeanors and other petty offenses
are governed by Rule 58.

(5) Other Proceedings. These rules are not applicable to
extradition and rendition of fugitives; civil forfeiture of
property for violation of a statute of the United States; or the
collection of fines and penalties. Except as provided in Rule
20(d) they do not apply to proceedings under 18 U.S.C.
Chapter 403 - Juvenile Delinquency - so far as they are .
inconsistent with that chapter. They do not apply to summary L
trials for offenses against the navigation laws under Revised
Statutes §§ 4300-4305, 33 U.S.C. §§ 391-396, or to
proceedings involving disputes between seamen under Revised L
Statutes §§ 4079-4081, as amended, 22 U.S.C. §§ 256-258, or
to proceedings for fishery offenses under the Act of June 28,
1937, c. 392, 50 Stat. 325-327, 16 U.S.C. §§ 772-772i, or to
proceedings against a witness in a foreign country under 28
U.S.C. § 1784.

___
All of Rule 54 was moved to Rule 1
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(c) Application of Terms. As used in these rules the following
terms have the designated meanings.

"Act of Congress" includes any act of Congress locally
applicable to and in force in the District of Columbia, in Puerto
Rico, in a territory or in any insular possession.

"Attorney for the government" means the Attorney General, an
authorized assistant of the Attorney General, a United States
Attorney, an authorized assistant of a United States Attorney, when
applicable to cases arising under the laws of Guam the Attorney
General of Guam or such other person or persons as may be
authorized by the laws of Guam to act therein, and when applicable
to cases arising under the laws of the Northern Mariana Islands the
Attorney General of the Northern Mariana Islands or any other
person or persons as may be authorized by the laws of the Northern
Marianas to act therein.

"Civil action"'refers to a civil action in a district court.

The words "demurrer," "motion to quash," "plea in abatement,"
"plea in bar" and "special plea in bar," or words to the same effect,
in any act of Congress shall be construed to mean the motion
raising a defense or objection provided in Rule 12.

"District court" includes all district courts named in subdivision
(a) of this rule.

"Federal magistrate judge" means a United States magistrate
judge as defined in 28 U.S.C. §§ 631-639, ajudge of the United
States or another judge or judicial officer specifically empowered
by statute in force in any territory or possession, the
Commonwealth of Puerto Rico, or the District of Columbia, to
perform a function to which a particular rule relates.

"Judge of the United States" includes a judge of the district court,
court of appeals, or the Supreme Court.

"Law" includes statutes and judicial decisions.
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"Magistrate judge" includes a United States magistrate judge as L
defined in 28 U.S.C. §§ 631-639, ajudge of the United States,
another judge or judicial officer specifically empowered by statute
in force in any territory or possession, the Commonwealth of .
Puerto Rico, or the District of Columbia, to perform a function to
which a particular rule relates, and a state or local judicial officer,
authorized by 18 U.S.C. § 3041 to perform the functions prescribed
by Rules 3, 4, and 5.

"Oath" includes affirmations.

"Petty offense" is defined in 18 U.S.C. § 19.

"State" includes District of Columbia, Puerto Rico, territory and
insular possession. i

"United States magistrate judge" means the officer authorized by
28 U.S.C. §§ 631-639. ___L
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Committee Notes
Rule 54
May 10, 2000

COMMITTEE NOTE

Certain provisions in current Rule 54 have been moved to revised Rule 1 as part of
L a general restyling of the Criminal Rules to make them more easily understood and to make

style and terminology consistent throughout the rules. Other provisions in Rule 54 have been
deleted as being unnecessary.

L.
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Rule 55. Records Rule 55. Records Li
The clerk of the district court and each United States magistrate The clerk of the district court must keep records of criminal

judge shall keep records in criminal proceedings in such form as proceedings in the form prescribed by the Director of the L
the Director of the Administrative Office of the United States Administrative Office of the United States Courts. The clerk
Courts may prescribe. The clerk shall enter in the records each must enter in the records every court order or judgment and
order or judgment of the court and the date such entry is made. the date of entry.

, ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~I-'
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Committee Notes
Rule 55L May 10, 2000

COMMITTEE NOTE

The language of Rule 55 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only.Pa

La
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Rule 56. Courts and Clerks Rule 56. When Court Is Open

The district court shall be deemed always open for the purpose of (a) In General. A district court is considered always open for Fill
filing any proper paper, of issuing and returning process and of any filing, and for issuing and returning process, making a
making motions and orders. The clerk's office with the clerk or a motion, or entering an order.
deputy in attendance shall be open during business hours on all 1 g

days except Saturdays, Sundays, and legal holidays, but a court (b) Office Hours. The clerk's office - with the clerk or a
may provide by local rule or order that its clerk's office shall be deputy in attendance - must be open during business
open for specified hours on Saturdays or particular legal holidays hours on all days except Saturdays, Sundays, and legal
other than New Year's Day, Birthday of Martin Luther King, Jr., holidays. 17
Washington's Birthday, Memorial Day, Independence Day, Labor
Day, Columbus Day, Veterans Day, Thanksgiving Day, and (c) Special Hours. A court may provide by local rule or
Christmas Day. order that its clerk's office will be open for specified

hours on Saturdays or legal holidays other than New L
Year's Day, Martin Luther King, Jr.'s Birthday,
Presidents' Day, Memorial Day, Independence Day,
Labor Day, Columbus Day, Veterans' Day, Thanksgiving
Day, and Christmas Day.

-~~~~~~~~ pm
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Committee Notes
Rule 56
May 10, 2000

COMMITTEE NOTE

The language of Rule 56 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only.

In Rule 56(c) the term "Presidents' Day" is used in lieu of the term, "Washington's
Birthday." Although the latter term is used in the statute, the former reflects the prevalent
modem usage and is the term used in the recently restyled Federal Rules of Appellate
Procedure. See also Rule 45(a).



L
Rule 57. Rules by District Courts Rule 57. District Court Rules

(a) In General (a) In General. 7f

(1) Each district court acting by a majority of its district (1) Each district court acting by a majority of its district
judges may, after giving appropriate public notice and an judges may, after giving appropriate public notice C
opportunity to comment, make and amend rules governing its and an opportunity to comment, make and amend
practice. A local rule shall be consistent with - but not rules governing its practice. A local rule must be
duplicative of- Acts of Congress and rules adopted under 28 consistent with - but not duplicative of- federal 7
U.S.C. § 2072 and shall conform to any uniform numbering statutes and rules adopted under 28 U.S.C. § 2072
system prescribed by the Judicial Conference of the United and must conform to any uniform numbering system
States. prescribed by the Judicial Conference of the United

States.
(2) A local rule imposing a requirement of form shall not be

enforced in a manner that causes a party to lose rights because (2) A local rule imposing a requirement of form must not
of nonwillful failure to comply with the requirement. be enforced in a manner that causes a party to lose

rights because of an unintentional failure to comply
with the requirement.

(b) Procedure When There Is No Controlling Law. A judge (b) Procedure When There Is No Controlling Law. A
may regulate practice in any manner consistent with federal law, judge may regulate practice in any manner consistent with
these rules, and local rules of the district. No sanction or other federal law, these rules, and the local rules of the district.
disadvantage may be imposed for noncompliance with any No sanction or other disadvantage may be imposed for 7
requirement not in federal law, federal rules, or the local district noncompliance with any requirement not in federal law,
rules unless the alleged violator has been furnished in the particular federal rules, or the local district rules unless the alleged
case with actual notice of the requirement. violator was furnished with actual notice of the

requirement before the noncompliance. IL

(c) Effective Date and Notice. A local rule so adopted shall (c) Effective Date and Notice. A local rule adopted under
take effect upon the date specified by the district court and shall this Rule takes effect on the date specified by the district
remain in effect unless amended by the district court or abrogated court and remains in effect unless amended by the district
by the judicial council of the circuit in which the district is located. court or abrogated by the judicial council of the circuit in
Copies of the rules and amendments so made by any district court which the district is located. Copies of local rules and
shall upon their promulgation be furnished to the judicial council their amendments, when promulgated, must be furnished
and the Administrative Office of the United States Courts and shall to the judicial council and the Administrative Office of
be made available to the public. the United States Courts and must be made available to

the public.
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Committee Notes
Rule 57
May 10, 2000

COMMITTEE NOTE

The language of Rule 57 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only.



L
Rule 58. Procedure for Misdemeanors and Other Petty Rule 58. Petty Offenses and Other Misdemeanors
Offenses

(a) Scope. (a) Scope. L

(1) In General. This rule governs the procedure and (1) In General. These rules apply in petty offense and
practice for the conduct of proceedings involving other misdemeanor cases and on appeal to a district
misdemeanors and other petty offenses, and for appeals to judge in a case tried by a magistrate judge, unless this
district judges in such cases tried by United States magistrate rule provides otherwise.
judges.

(2) Petty Offense Case Without Imprisonment. In a case
(2) Applicability of Other Federal Rules of Criminal involving a petty offense for which no sentence of

Procedure. In proceedings concerning petty offenses for imprisonment will be imposed, the court may follow
which no sentence of imprisonment will be imposed the court any provision of these rules that is not inconsistent
may follow such provisions of these rules as it deems with this rule and that the court considers appropriate.
appropriate, to the extent not inconsistent with this rule. In all
other proceedings the other rules govern except as specifically (3) Definition. As used in this rule, the term "petty L
provided in this rule. offense for which no sentence of imprisonment will

be imposed" means a petty offense for which the
(3) Definition. The term "petty offenses for which no court determines that, in the event of conviction, no

sentence of imprisonment will be imposed" as used in this rule, sentence of imprisonment will be imposed. L
means any petty offenses as defined in 18 U.S.C. § 19 as to
which the court determines, that, in the event of conviction, no
sentence of imprisonment will actually be imposed.

(b) Pretrial Procedures. (b) Pretrial Procedure.

(1) Trial Document. The trial of a misdemeanor may (1) Charging Document. The trial of a misdemeanor U
proceed on an indictment, information, or complaint or, in the may proceed on an indictment, information, or
case of a petty offense, on a citation or violation notice. complaint. The trial of a petty offense may also

proceed on a citation or violation notice.
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(2) Initial Appearance. At the defendant's initial (2) Initial Appearance. At the defendant's initial
appearance on a misdemeanor or other petty offense charge, appearance on a petty offense or other misdemeanor
the court shall inform the defendant of: charge, the magistrate judge must inform the

. . . defendant of the following:
(A) the charge, and the maximum possible penalties

provided by law, including payment of a special assessment (A) the charge, and the minimum and maximum
under 18 U.S.C. § 3013, and restitution under 18 U.S.C. § penalties, including , special assessment under 18
3663; U.S.C. § 3013 and restitution under 18 U.S.C.

§ 3556;
(B) the right to retain counsel;

(B) the right to retain counsel;
(C) the right to request the appointment of counsel if the

defendant is unable to retain counsel, unless the charge is a (C) the right to request the appointment of counsel if
petty offense for which an appointment of counsel is not the defendant is unable to retain counsel - unless
required; the charge is a petty offense for which the

appointment of'counsel is not required;
(D) the right to remain silent and that any statement made

by the defendant may be used against the defendant; (D) the right to remain silent and that the prosecution
may use against the defendant any statement that

(E) the right to trial, judgment, and sentencing before a the defendant makes;
district judge, unless:
(i) the charge is a Class B misdemeanor motor-vehicle (E) the right to trial, judgment, and sentencing before
offense, a Class C misdemeanor, or an infraction; or a district judge - unless:
(ii) the defendant consents to trial, judgment, and sentencing
before the magistrate judge; (i) the charge is a Class B misdemeanor motor-

vehicle offense, al Class C misdemeanor, or
(F) the right to trial by jury before either a United States an infraction; orL magistrate judge or a district judge, unless the charge is a

petty offense; and (ii) the defendant consents to trial, judgment,
l.. . and sentencing before a magistrate judge;

(G) the right to a preliminary examination in accordance
with 18 U.S.C. § 3060, and the general circumstances under
which the defendant may secure pretrial release, if the
defendant is held in custody and charged with a
misdemeanor other than a petty offense.

(F) the right to a jury trial before either a magistrate
judge or a district judge - unless the charge is a
petty offense; and

(G) if the defendant is held in custody and charged
with a misdemeanor other than a petty offense,
the right to a preliminary hearing under Rule 5.1,
and the general circumstances, if any, under,
which the defendant may secure pretrial release.

V - 18 ,.
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(3) Consent and Arraignment. (3) Arraignment.

(A)- Plea Before a United States Magistrate Judge. A (A) Plea Before a Magistrate Judge. A magistrate
magistrate judge shall take the defendant's plea in a Class B judge may take the defendant's plea in a Class B
misdemeanor charging a motor vehicle-offense, a class C misdemeanor charging a motor vehicle-offense, a
misdemeanor, For an infraction. In every other misdemeanor ,class C misdemeanor, or an infraction. In every
case, a magistrate judge may take the plea only if the ,other misdemeanor case, a magistrate judge may
defendant consents either in writing or orally on the record take the plea only if the defendant consents either
to be tried before the magistrate judge and specifically in writing or on the record to be tried before a
waives trial before a district judge. The defendant may magistrate judge-and specifically waives trial
plead not guilty, guilty, or with the consent of the magistrate before a district judge. The defendant may plead '
judge, nolo contendere. not guilty, guilty, or with the-consent of the

, : F . ~~~~~~~~~magistrate judge, nolo contendere.
(B) Failure to Consent. In a misdemeanor case - other m u n

than a Class B misdemeanor charging a motor-vehicle (B) Failure to Consent. Except for a Class B L
offense, a Class C misdemeanor, or an infraction - misdemeanor charging a motor-vehicle offense, a"
magistrate judge shall order the defendant to appear before a Class C misdemeanor, or an infraction, the
district judge for further proceedings on notice, unless the magistrate judge must order a defendant who L
defendant consents to the trial before the magistrate judge. does not consent to trial before a magistrate

judge to appear before a district judge for further C

proceedings.

(c) Additional Procedures Applicable Only to Petty Offenses (c) Additional Procedures in Certain Petty Offense Cases.
for Which No Sentence of Imprisonment Will be Imposed. The following procedures also apply in cases involving a
With respect to petty offenses for which no sentence of petty offense for which no sentence of imprisonment will
imprisonment will be imposed, the following additional procedures be imposed:
are applicable:

(1) Guilty or Nolo Contendere Plea. The court must not
(1) Plea of Guilty or Nolo Contendere. No plea of guilty accept a guilty or nolo contendere plea.unless

or nolo contendere shall be accepted unless the court is satisfied that the defendant understands the nature of
satisfied that the defendant understands the nature of the the charge and the maximum possible penalty.
charge and the maximum possible penalties provided by law. ll

(2) Waiving Venue.
(2) Waiver of Venue for Plea and Sentence. A defendant

who is arrested, held, or present in a district other than that in (A) Conditions of Waiving Venue. If a defendant isL
which the indictment, information, complaint, citation, or arrested, held, or present in a district differentw-
violation notice is pending against that defendant may state in from the one where the indictment, information,
writing a wish to plead guilty or nolo contendere, to waive complaint, citation, or violation notice is C

venue and trial in the district in which the proceeding is pending, the defendant may state in writing a L

pending, and to consent to disposition of the case in the district desire to plead guilty or nolo contendere, to
in which that defendant was arrested, is held, or is present. waive venue and trial in the district where the
Unless the defendant thereafter pleads not guilty, the proceeding is pending, and to consent to the
prosecution shall be had as if venue were in such district, and court's disposing of the case in the district where
notice of same- shall be given to the magistrate judge in the the defendant was arrested, is held, or is present.
district where the proceeding was originally commenced. The 7
defendant's statement of a desire to plead guilty or nolo L
contendere is not admissible against the defendant.

1(B) Effect of Waiving Venue. Unless the defendant U
later pleads not guilty, the prosecution will
proceed in the district where the defendant was
arrested, is held, or is present. The district clerk i
must notify the clerk in the original district of the
defendant's waiver of venue. The defendant's
statement of a desire to plead guilty or nolo
contendere is not admissible against the
defendant.
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(3) Sentence. The court shall afford the defendant an (3) Sentencing. The court must give the defendant an
opportunity to be heard in mitigation. The court shall then opportunity to be heard in mitigation and then
immediately proceed to sentence the defendant, except that in proceed immediately to sentencing. The court may,
the discretion of the court, sentencing may be continued to however, postpone sentencing to allow the probation
allow an investigation by the probation service or submission service to investigate or to permit either party to
of additional information by either party. submit additional information.

(4) Notification of Right to Appeal. After imposing (4) Notice of a Right to Appeal. After imposing sentence
sentence in a case which has gone to trial on a plea of not in a case tried on a not-guilty plea, the court must
guilty, the court shall advise the defendant of the defendant's advise the defendant of a right to appeal the
right to appeal including any right to appeal the sentence. conviction and of any right to appeal the sentence. If
There shall be no duty on the court to advise the defendant of the defendant was convicted on a plea of guilty or
any right of appeal after sentence is imposed following a plea nolo contendere, the court must advise the defendant

of guilty or nolo contendere, except the court shall advise the of any right to appeal the sentence.
defendant of any right to appeal the sentence.

(d) Securing the Defendant's Appearance; Payment in Lieu (d) Paying a Fixed Sum in, Lieu of Appearance.
of Appearance.

(1) In General. If the court has a local rule governing
(1) Forfeiture of Collateral. When authorized by local forfeiture of collateral, the court may accept a fixed-

rules of the district court, payment of a fixed sum may be sum payment in lieu of the defendant's appearance
accepted in suitable cases in lieu of appearance and as and end the case, but the fixed sum may not exceed
authorizing termination of the proceedings. Local rules may the maximum fine allowed by law.
make provision for increases in fixed sums not to exceed the
maximum fine which could be imposed. (2) Notice to Appear. If the defendant fails to pay a fixed

sum, request a hearing, or appear in response to a
(2) Notice to Appear. If a defendant fails to pay a fixed citation or violation notice, the district clerk or a

l sum, request a hearing, or appear in response to a citation or magistrate judge may issue a notice for the defendant
violation notice, the clerk or a magistrate judge may issue a to appear before the court on a date certain. The
notice for the defendant to appear before the court on a date notice may give the defendant an additional
certain. The notice may also afford the defendant an opportunity to pay a fixed sum in lieu of appearance.
additional opportunity to pay a fixed sum in lieu of The district clerk must serve the notice on the
appearance, and shall be served upon the defendant by mailing defendant by mailing a copy to the defendant's last
a copy to the defendant's last known address. known address.

(3) Summons or Warrant. Upon an indictment or a (3) Summons or Warrant. Upon an indictment, or upon
showing by one of the other documents specified in a showing by one of the other charging documents
subdivision (b)(1) of probable cause to believe that an offense specified in Rule 58(b)(1) of probable cause to
has been committed and that the defendant has committed it, believe that an offense has been committed and that
the court may issue an arrest warrant or, if no warrant, is the defendant has committed it, the court may issue
requested by the attorney for the prosecution, a summons. The an arrest warrant or, if no warrant is requested by the
showing of probable cause shall be made in writing upon oath attorney for the government, a summons. The
or under penalty of perjury, but the affiant need not appear showing of probable cause must be made under oath
before the court. If the defendant fails to appear before the or under penalty of-perjury, but the affiant need not
court in response to a summons, the court may summarily appear before the court. If the defendant fails to
issue a warrant for the defendant's immediate arrest and appear before the court in response to a summons, the
appearance before the court, court may summarily issue a warrant for the

defendant's arrest.

(e) Record. Proceedings under this rule shall be taken down by (e) Record. The court must record any proceedings under
a reporter or recorded by suitable sound equipment. this rule by using a. court reporter or suitable recording

device.

(t) New Trial. The provisions of Rule 33 shall apply. (0 New Trial. Rule 33 applies to a motion for a new trial.
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(g) Appeal. (g) Appeal. I.

(1) Decision, Order; Judgment or Sentence by a District (1) From a District Judge's Order or Judgment. The
Judge. An appeal from a decision, order, judgment or Federal Rules of Appellate Procedure govern an
conviction or sentence by a district judge shall be taken in appeal from a district judge's order or ajudgment of
accordance with the Federal Rules of Appellate Procedure, conviction and sentence. -

(2) Decision, Order, Judgment or Sentence by a United (2) From a Magistrate Judge's Order or Judgment. LI
States Magistrate Judge.

(A) Interlocutory Appeal. Either party may appeal an
(A) Interlocutory Appeal. A decision or order by a order of a magistrate judge to a district judgge i

magistrate judge which, if made by a district judge, could be within 10 days of its entry if a district judge's
appealed by the- government or defendant under any order could similarly be appealed. The party
provision of law, shall be subject to an appeal to a district appealing must file a notice with the clerk [
judge provided such appeal is taken within 10 days of the specifying the order being appealed and serve a
entry of the decision or order. An appeal shall'be taken by copy on the adverse party.
filing with the clerk of court a statement specifying the
decision or order from which an appeal is taken and by (B) Appealfrom a Conviction or Sentence. A [t
serving a copy of the statement upon "the ad~erse party, defendant may appeal a magistrate judge's
personally or by mail, and by filing a copy with the judgment of conviction or sentence to a district
magistrate judge. judge within 10 days of its entry. To appeal, the ' L

defendant must file a notice with the clerk
(B) Appeal from Conviction or Sentence. An appeal specifying the judgment being appealed and

from a judgment of conviction or sentence by a magistrate serve a copy on the attorney for the government.
judge to a district judge shall be taken within 10 days after
entry ofjudgment. An appeal shall be taken'by filing with
the clerk of the court a statement specifying the judgment r7
from which an appeal is taken, and by serving a copy of the .
statement upon the United States Attorney, personally or by
mail, and by filing a copy with the magistrate judge.

(C)' Record. The record shall consist of the original (C) Record. The record consists of the original
papers and exhibits-in the case together with any transcript, papers and exhibits in the case; any transcript,
tape, or other recording of the proceedings and a certified 'tape, or other recording of the proceedings; and a,
copy of the docket entries which shall be transmitted certified copy of the docket entries. For purposes [
promptly to the clerk of court. For purposes of the appeal, a of the appeal, a copy of the record of the
copy of the record of such proceedings shall be made proceedings must be made available to a
available at the expense of the United States to a person who defendant who'establishes by affidavit an
establishes by affidavit the iability to pay or give security inability to pay or give security for the record.
therefor, and the expense of such copy shall be paid by the The Director of the Administrative Office of the
Director of the Administrative Office of the United States United States Courts must pay for those copies. V
Courts. '

(D) Scope of Appeal. The defendant is not entitled to
(D) Scope of Appeal. The defendant shall not be entitled a trial de novo by a district judge. The scope of

to a trial de novo by a district judge. The scope of appeal the appeal is the same -as in an appeal to the court
shall be the same as an appeal from a judgment of a district of appeals from a judgment entered by a district
court to a court of appeals. judge.

(3) Stay of Execution; Release Pending Appeal. The (3) Stay of Execution and Release Pending Appeal.
provisions of Rule 38 relating to stay of execution shall be Rule 38 applies to a stay of a judgment of conviction
applicable to ajudgment of conviction or 'sentence. The or sentence. The court may'release the defendant
defendant may be released pending an appeal in pending appeal under the law relating to-release
accordance with the provisions of law relating to release pending appeal from a district court to a court of A

pending appeal from a judgment of a district court to a appeals. ' L

court of appeals.
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Committee Notes
Rule 58

F May 10, 2000

L COMMITTEE NOTE

The language of Rule 58 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only.

The title of the rule has been changed to "Petty Offenses and Other Misdemeanors."
In Rule 58(c)(2)(B) (regarding waiver of venue), the Committee amended the rule to require
that the "district clerk," instead of the magistrate judge, inform the original district clerk if
the defendant waives venue and the prosecution proceeds in the district where the defendant
was arrested. The Committee intends no change in practice.

L In Rule 58(g)(1) and (g)(2)(A), the Committee deleted as unnecessary the word
"decision" because its meaning is covered by existing references to an "order, judgment, or

l sentence" by a district judge or magistrate judge. In the Conmmittee's view, deletion of that
term does not amount to a substantive change.

L
F
L

r

L
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Rule 59. Effective Date Rule 59. Effective Date

These rules take effect on the day which is 3 months subsequent [Abrogated.] K
to the adjournment of the first regular session of the 79th Congress,
but if that day is prior to September 1, 1945, then they take effect
on September 1, 1945. They govern all criminal proceedings
thereafter commenced and so far as just and practicable all
proceedings then pending.

El;

Ei
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L Committee Notes
Rule 59
May 10, 2000

COMMITTEE NOTE

Rule 59, which dealt with the effective date of the Federal Rules of Criminal
Lr Procedure, is no longer necessary and has been abrogated.

L

L

L

L
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Rule 60. Title Rule 60. Title2

These rules may be known and cited as the Federal Rules of .J
Criminal Procedure.

L,

I'

l:

2This was moved to Rule 1 (b).
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Committee Notes
Rule 60
May 10, 2000

COMMITTEE NOTE

The language of Rule 60, which reflected the title of the Federal Rules of Criminal
Procedure, has been deleted as being unnecessary.
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE*

1 Rule 5. Initial Appearanec Bcforc thc Magistratc Jdgc

2 (a) In Ccucral. E-eept as otherwisc provided inthis ruilc,an

3 officcr making an arrcst undcr a warrant issued upon a

4 complaint or any person making an arrest without a

L warant s t thc arrcsted persom.i2 . e unniceszar,

6 delay be"or e thcncrest, available federa4 tifagistratejudge

7 or, if a federvAl magistratc judgc is not rcasonably

8 availablc, befora s$atc or local judicial officcr authorized

9 by 18 U.S.C. § 3041. If a persqn arrcsted without a

10 warrant is broughtteforc amagistcatcjudgc, a complaint,

11 satisfying thc probablc causc requirements of Rule 4(a),

12 shl1 be promp* fild. Wcn a persor &-rsted with ar

13 without a warra ivcn a nsum , appears initially

14 before the maistratoe jtdg, the magisfratc judge shall

15 procecd in a ccrd with a iabic subdivisions of

* New matter is underlined; matter to be omitted is lined through.
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2 FEDERAL RULES OF CRIMINAL PROCEDURE K
16 this rulc. An officcr makinga arrcst under a warrant

17 issued uipon a complant eharging solely a violation of 18

18 VU.S.C 173 nd not o ly with this rtJe if the K
19 pArson arr stcd itransfcrrcd without unnceessary delay n

20 to the custody of appropriato stato or leal authoritics in

21 thof wrst Ad an attorry f.or the gov_.mnt _

22 movecs promptly, in the district in wvthich thc warrant was

23 issued, to dismiis thccoplant

24 (b) Misdcmcanars and Other Pctty Offtnscs. If thc chargc

25 aga-ns thc fc t i a nisdemeanor or ovhcr Pett Kf
26 offcnsc triablc by a United Stats magistratc judgc undcr

27 18 0. C. § f-l 1 the mtagistratc jutdgc shagl proeeed in L

28 accordanc with Raulc 58. 7

29 (c) Offcenscs Not Triable by thc United States Magistrate

30 Judgc. Ifthc chargc against thc defendant is not triablc by

31

32 be ealled upo to 0plead. Thc magistratejudgc shall hnfon

L



FEDERAL RULES OF CRIMINAL PROCEDURE 3

33 thc defendant of thc complaint against thc defendant and

34 of any affidavit filcd thcrcoith, of thc defendant's right to

35 rctain counscl or to rcgucst thc assignmcnt of counscl if

36 thc defendant is unablc to obtain eounse4, and of the

37 gencral circumstances ,under wlich thc dcfcndant may

38 securc prctrial rclcasc. Thc magist-atc judgc shall inform

z ~~~~~~39 the dcfindant that the d cfecndant is not requircd4 to make

40 a statecniet and that any statcmcnt madc by thc defcndant

F' 41 may be used agaiIst thc defcndant. Thc magistratcjudge

42 shall alsoi defendant of, the right to a-

43 prcliminary cxamination. Thcmagistratc judgc shall

44 allow the dsontable tinw and opportunity to

45 consult counsi and shall detain or conditionally rclcasc

46 the defednts provided by utattc or in these rules. A

47 defendant is cntitlcd to a prcl-iminary cxamination, UtlCss

48 waived, whcn charged with any offcnsc, other tan a petty

49 offense, wVhich is to be tried by a jdge of the district
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50 court. If the dfa ant waivcs prcliminaY cxamiation,

51 the nmagistratej -udg shdl forthwith hold the defendant to

52 answer in the distriet court. if thc d4fendant docs not

53 waijc the prcliminary cxamination, thc magistrate judgc

54 shall schedule a preliminary ew,±a.tion. Such

55 examination shall be held withiin a reasonablc tine but in f

56 any cvcnt not later than 10 days following thc initial fl

57 appearanmc if thc defendant is in custody and no latcr than

58 20 days if thce dfendant is not in custody, provided,

59 howevcr, that thc prcliminary examination shall not be

60 held if thc defendant- i indicted or if an information

61 against thc defcndant is filed in district court befoim thc e

62 datc sot for thc prclim'inar cxainiation. With thc e

63 consent of the defcndant and upon a showing of good

64 cause, taking cut th public intmrst in thce

65 prompt disposition of criminal cases, tinc limits specified

66 in this subdivision mayn" be extnded om or care times by

K
Lj



FEDERAL RULES OF CRIMINAL PROCEDURE 5

67 a federal magistratejutge. In the absenc of such consent

68 by the defendant, time limits may be extended by ajudgc

69 of th- United States onlty uipon a showing that

70 cxtraordinary circumstanecs cxist and that delay is

71 indispensable to the interests ofjustice.

L 72 Rule 5. Initial Appearance

73 Oa In GeneraL

74 (LAppearance Upon Arrest.

75 (A) A person making an arrest within the United

76 States must take the defendant without

77 unnecessary delay before a magistrate judge,

L 78 or before a state or local judicial officer as

[ 79 Rule 5(c) provides.

80 (B) A person making an arrest outside the United

81 States must take the defendant without

82 unnecessarM delaM before a magistrate judge.

E; 83 " Exceptions.

r

LT
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6 FEDERAL RULES OF CRIMINAL PROCEDURE [7
84 (A) An officer making an arrest under a warrant

85 issued upon a complaint charging solely a

86 violation of 18 U.S.C. § ,1073 need not 7
87 comply with this rule if: 7
88 (i the person arrested is transferred without

89 unnecessary delay to the custody of

90 appropriate state or local authorities in the

91 district of arrest and

92 (ii) an attorney for the government moves [7
93 promptly. in the district where the warrant

94 was issued, to dismiss the complaint.

95 B If a defendant is arrested for a violation of

96 probation or supervised release. Rule 32.1

97 applies.

98 (C If a defendant is arrested for failing to appear

99 in another district. Rule 40 applies. 7
[7

[L7



FEDERAL RULES OF CRIMINAL PROCEDURE 7

100 Q) Appearance Upon a Summons. When a defendant

101 appears in response to a summons under Rule 4. a

102 magistrate judge must proceed under Rule 5(d) or (e?

103 as applicable.

104 (I) Complaint Required. If a defendant is arrested without

105 a warrant, a complaint meeting Rule 4(a)'s requirement of

106 probable cause must be promptlv filed in the district

107 where the offense was allegedly committed.

108 (c) Initial Appearance; Transfer to Another District.

109 (L1 Arrest in the District Where the Offense Was

110 Allegedly Committed. If the defendant is arrested in

11111 the district where the offense was allegedly

112 committed:

113 (A) the initial appearance must be in that district:

114 and
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115 (B) if a tmagistrate judge is not reasonably

116 available, the initial appearance may be before

117 a state or local judicial officer., K
118 m Arrest in District Other Than the District Where the

Ell
119 Offense Was Allegedlv CommittedL If the defendant

120 is arrested in a district other than where the offense

121 was allegedly committed, the following procedures

122 apply.

123 (A) the initial appearance must be in that district.

124 or in an adjacent district if the appearance can

125 occur more promptly there:

126 ^ ( the judge must inform the defendant of the

127 provisions of Rule 20:
IL

128 ( if- the defendant was arrested without a

129 warrant the district court where the

130 prosecution is pending must first issue a L
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131 warrant before the magistrate judge transfers

132 the defendant to that district:

133 (M the judge must conduct a preliminary hearing

134 as required under Rule 5.1 or Rule

135 58(h)(2)(G):

136 (E! the judge must transfer the defendant to the

137 district where the prosecution is pending if:

138 (i) the government produces the warrant, a

139 certified copy of the warrant, a facsimile

140 of either, or other appropriate form of

141 eitherand

142 (ii) the judge finds that the defendant is the

143 same person named in the indictment

144 information, or warrant, and

145 () when a defendant is transferred or discharged. the

146 court must promptly transmit the papers and any
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147 bail. to the 'clerk in the district where the

148 prosecution is pending.

149 (d) Procedure in a Felony Case.

150 ( Advice. If the offense charged is a felony, the judge

L
151 must inform the defendant of the following:

152 (A) the complaint against the defendant, and any

153 affidavit filed with it:-

154 ' the defendant's right to, retain counsel or to

155 request that counsel be appointed if the

156 defendant cannot obtain counsel:

157 (C) the circumstances. if any. under which the

158 defendant may secure pretrial release;

159 y an right to a preliminar hearing: and L
160 (E) the defendant's right not to make a statement, F
161 and that any statement made may be used

162 against the defendant.
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163 m Consultation with Counsel. The judge must allow

164 the defendant reasonable opportunity to consult with

L 165 counsel.

166 (3) Detention or Release. The judge must detain or

167 release the defendant as provided by statute or these

168 ruiles.

F: ^169 (4) Plea. A defendant may be asked to plead only under

170 Rule 10.

171 (j Procedure in a Misdemeanor Case. If the defendant is

172 charged with a misdemeanor only. the iudge must inform

173 the defendant in accordance with Rule'58(b)(2).

174 (fl Video Teleconferencing. Video teleconferencing may be

L 175 used to conduct an appearance under this rule if the'

r 176 defendant waives the right to be present.

177 LALTERNATIVE VERSION]

178 ' Video Teleconferencing. Video teleconferencing may be

1179 used to conduct an appearance under this rule.

El
L:



Rule 5 7
Substantive Change Package
May 10,2000 7

LJA

COMMITTEE NOTE

The language of Rule 5 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic, except as noted L
below.

Rule 5 has been completely revised to more clearly set out the procedures for initial [L
appearances and to recognize that such appearances may be required at various stages of a
criminal proceeding, for example, where a defendant has been arrested for violating the terms
of probation.

Rule 5(a), which governs initial appearances by an arrested defendant before a 7
magistrate judge, includes several changes. The first is a clarifying change; revised Rule
5(a)(1) provides that a person making the arrest must bring the defendant "without
unnecessary delay" before a magistrate judge, instead of the current reference to "nearest
available" magistrate. This language parallels changes in Rule 4 and reflects the view that
time is of the essence. The Committee intends no change in practice. In using the term, the
Committee recognizes that on occasion there may be necessary delay in presenting the
defendant, for example, due to weather conditions or other natural causes. -A second change
is non-stylistic, and reflects the stated preference (as in other provisions throughout the rules)
that the defendant be brought before a federal judicial officer. Only if a magistrate judge is
not available should the defendant be taken before a state or local officer.

of - ~~~~~~7
The third sentence in current Rule 5(a), which states that a magistrate judge must

proceed in accordance with the rule where a defendant is arrested without a warrant or given
a summons, has been deleted because it is unnecessary.

Rule 5(a)(1)(B) codifies the caselaw reflecting that the right to an initial appearance
applies not only when a person is arrested within the United -States but also when the an
arrest occurs outside the United States. See, ,e.g., United States v. Purvis, 768 F.2d 1237
(11th Cir. 1985); United States v. Yunis, 859 F.2d 953 (D.C. Cir. 1988). In these
circumstances, the Committee believes-and the rule so provides-7 that the initial appearance
should be before a federal magistrate judge rather than a state or local judicial officer.

Rule 5(a)(2)(A) consists of language currently located in Rule 5, that addresses the
procedure to be followed where a defendant has been arrested under a warrant issued on a
complaint charging solely a violation of 18 U.S.C. § 1073 (unlawful flight to avoid
prosecution). Rule 5(a)(2)(B) and 5(a)(2)(C) are new provisions. They are intended to make
it clear that when a defendant is arrested for a violating probation or supervised release, or

L

L
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L

L for failing to appear in another district, Rules 32.1 and 40 apply. No change in practice is
intended.

L Rule 5(a)(3) is new and fills a perceived gap in the rules. It recognizes that a
defendant may be subjected to an initial appearance under this rule if a summons was issued
under Rule 4, instead of an arrest warrant. If the defendant is appearing pursuant to a

A, summons in a felony case, Rule 5(d) applies and if the defendant is appearing in a
misdemeanor case, Rule 5(e) applies.

L Rule 5(b) carries forward the requirement in former Rule 5(a) that if the defendant
is arrested without a warrant, a complaint must be promptly filed.

Rule 5(c) is a new provision andisets out where an initial appearance is to take place.
If the defendant is arrested in the district where the offense was allegedly committed, under
Rule 5(c)(1), the defendant must be taken toga magistrate in that district. If no magistrate

L. is reasonably available, a state orlocal judicial officer may conduct the initial appearance.
On the other hand, if the defendant is arrested in a district other than the district where the
offense was allegedly committed, Rule 5(c)(2) governs. In those instances, the defendant
must be taken to a magistrate within the district of arrest, unless the appearance can take
place more promptly in an adjacent distinct. The Committee recognized that in some cases,
the nearest magistrate may actually be across a district's lines. The remainder of Rule
5(c)(2) includes material formerly located in Rule 40.

L Rule 5(d), derived from current Rule 5(c), has been retitled to more clearly reflect the
subject ofthat subdivision, the procedure to be used if the defendant is charged with a felony.
Rule 5(d)(4) has been added to make clear that a defendant may only be called upon to enter
a plea under the provisions of Rule 10. That language is intended to reflect and reaffirm
current practice.

The remaining portions of current Rule 5(c) have been moved to Rule 5.1, which
deals with preliminary hearings in felony cases.

. j [Alternate Version for Video Teleconferencing-Defendant' s Consent Required.
The major substantive change is in new Rule 5(e), which permits video teleconferencing for
an appearance under this rule, if the defendant consents. This change reflects the growing

Lag practice among state courts to use video teleconferencing to conduct initial proceedings. A
similar amendment has been made to Rule 10 concerning arraignments. In amending Rules
5, 10, and 43 (which generally requires the defendant's presence at all proceedings), the

L Committee was very much aware of the argument that permitting a defendant to appear by
video teleconferencing might be considered an erosion of an important element of the
judicial process. The Committee nonetheless believed that in appropriate circumstances the
court, and the defendant, should have the option of using video teleconferencing, as long as
the defendant consents to that procedure. The question of when it would be appropriate for
a defendant to consent is not spelled out in the rule. That is left to the defendant and the

,

L



court in each case. Nor does the rule specify any particular technical requirements regarding EJ
the system to be used.

47

[Alternate Version for Video Teleconferencing -Defendant's Consent Not
Required: The major substantive change is -in new Rule 5(e), which permits video
teleconferencing for an appearance -under this iule, even if the defendant does not consent.
This change reflects the growing practice among state courts to use video teleconferencing
to conduct initial proceedings. A similar amendment has been made to Rule 10 concerning;
arraignments. In amending Rules 5, 10, and 43 (which generally requires the defendant's 7
presence at all proceedings), the Committee was very much aware of the 'argument that
permitting a defendant to appear by video teleconferencing might'be considered an erosion
of an important element of the judicial process. The Committee nonetheless believed that
in appropriate circumstances- th&',coutt should thave"§ the 'option of using "video
teleconferencing, even if the defendant oesl not consent tomthat procedure. The question of
when it would be apropriate t do so islnt:spelled out in the rule. That is left to the
in each case. Nor does the rule specify any particular technical requirements regarding the
system to belused.] b

REPORTERS 'NOTES

In publishing the "style" changes to 'the&Federal Rules of Criminal Procedure, the
Committee decided to publish separately any rule that includes what it considered at least
one major substantive-change. The purpose -for this separate'publication is to'highlight for
the bench and the bar any proposed amendments that the Committee believes will result in
significant changes in current practice'. RLle' 5 is one of those rules.' In revising Rule 5, the
Committee decided to i also propose' a substantive change that would permit- video L
teleconferencing of initial appearances. Another version of Rule 5, which does not include
proposed Rule 5(f) is being published simultaneously in a separate pamphlet. The version
published here, in turn, includes two alternatives for conducting video teleconferences. One
version requires that the defendant consent to the procedur. The other version does not
require a defendant's consent. The Committee decided to publish alternate versions to obtain
a wider range of public comments on the proposal, and in recognition offthe view of some K
that if the defendant is required to consent,l video teleconferencing will rarely be used and
its benefits largely unrealized. .

L
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180 lRu 5.1. rrcliminary Examination.

181 (a) frobablc auscFinding. Iffrom the evidenec it appears

182 that thcrc is probablc causic to beicc that 0 an offcnsc has

183 becn committcd mn that thc defcndant committed it, thc

184 federal magistratc judgc shall forthwith hold the

185 defendant to an -cr in district court. Th finding of

186 probable causc may be basqd upon hcrsay oidene

187 wholc or in part. Thc dcfcndant may cross cxaminc

188 adevrse witncsscs and may introducc evidonec.

189 Objectioans to cidenec on the ground that it was acqired

190 by unlawfil rncans arc not properly madc at thc

191 prcliminary cxamination. Motions to suppros -must bc

192 madc to thc trial court as providod in Rulc 12.

193 (b) Dischargc of Defendant. If from thc cvidene it appears

194 tthc eis no probable eauds to believe that anOffns

195 has boon connitcd or that the dmfcndat committcd it,

196 the fcdcral nwgistrato judge shal dismAss +eo complaint
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197 and discharge th- dcfcrlant. 4Th disealwge of the p
198 defedtv _shall not prcimdc NAc govtenment fr_.m

199 instituting a subsequcnt prosecution for the samc offcnsc.

200 (e Recor s. After eotcluding the prOeeeding the federal

201 mnagistratc judgc shall transmit forthwith to thc clerk of

202 thc district court all papers in thc procecding. Thc - L

203 magistratc judgc shall promptly make or auisc to bc madc 7l
204 a reeoVd or suntnisu of &uch proeedig. e

205 (1) On timcly application to a federal magistratc judg, L

206 thc atorncy for a dcfcdant in a criminal casc may bc

207 gi-vn thc opporttatity to havc thc recording of thc t

208 hearing oinprelrfmiiar cxamination made &vailabk-to a

209 Li
209 ~~~that aftorc i oneti on withn any fdrther e&-*n o

210 prcparation for trial. Tho court may, by local rulc,

211 appoint the plaee for and define the codits un&cr

212 wlich such opportity iay bc afforded counscl.

. i ., ? u~ ~ ~
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213 (2) On application of a defindant addrcsscd to thc court

214 or any judgc thercof, an order may issuc that thc

215 federal magisftatejudgc makc availablc a copy ofthc

216 transcript, or of a portion thercof, to defensc counscl.

217 Such order shall providc for prepaymcnt, of costs of

218 sueh tremseript by thc defcndant unrless thc defcndant

219 .- makecs a sufflcicet affidavit that thc defcndant is

220 unable to pay or to give security therefor, in which

221 casc thc cxpcnsc shall bc paid by thc Dircetor of thc

222 Administrativc Officc of thc. Unitd States Courts

223 from availablc appropriated funds. Counscl for thc

224 govcnucnt may moec also that a copy of the

225 trnscript, in whole or int paft, be made aw~labl to it,

226 for good causc shown., and an order may bc cntcred

227 granting such motion in wholc or in part, on

228 appropriate tcrms, cxecpt that thc govcrnmcnt necd

229 no rpy eosts nor furnfish seeurit-f thrfomr.
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230 (d) Produttion of Statements. v
231 (1) In Gcncral. -Ruc 26.2(a) (d) and (f) applics at any

232 hcarinig under thtis rulc, utless thc court, far goo4

233 -ause shown-, r-_ us othermisc in a picular ease

234 (2) Sanctions fir Fagurc to Prodtcc Statemcnt. If a paty

235 clcets not to comply with an order utndr Rulc 26.2(a)

236 t6 delivcr a statecent to thc moving party, thc coutrt V
237 may not cnsider thc testinony of a witncss whosc

238 statmcent is withheld.

239 Rule 5.1. Preliminary Hearing in a Felony Case

240 (a In General. If a defendant is charged with a felony. a

241 - magistrate judge must conduct a preliminary hearing

242 unless:

243 - I the defendant waives the hearing:

244
245 ( the defendant is indicted: or

246 (3 the government files an information under Rule 7(b).

r'
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247 (b) Election of District

248 A defendant arrested in a district other than where the

249 offense was allegedly committed may elect to have the

250 preliminary hearing conducted in the district where the

251 prosecution is pending.

252 (c Scheduling. The magistrate judge must hold the

253 preliminary hearing within a reasonable time, but no later

254 than 10 days after the initial appearance if the defendant

255 is in custody and no later than 20 days if not in custody.

256 Od Extending the Time. With the defendant's consent and

257 upon a showing of good cause - taking into account the

258 public interest in theprompt disposition of criminal cases

259 - a magistrate judge may extend the time limits in Rule

260 5.1(c) one or more times. If the defendant does not

261 consent. the magistrate judge may extend the time limits

262 -only on a showing that extraordinary circumstances exist

263 and justice requires the delay.



FEDERAL RULES OF CRIMINALs PROCEDURE 17

264 (je Hearing and Finding. At the preliminary hearing, the

265 defendant may cross-examine adverse witnesses and may

266 introduce evidence but cannot object to evidence on the

267 ground that it was unlawfully acquired. If the magistrate

268 judge finds probable cause to believe an offense has been

269 committed and the defendant committed it. the magistrate

270 judge must promptly require the defendant to appear for

271 further proceedings.

272 (f Discharging the Defendant. If the magistrate judge

273 finds no probable cause to believe an offense has been

274 committed or the defendant committed it. the magistrate

275 judge must dismiss the complaint and discharge the

276 defendant. A discharge does not preclude the government

277 from later prosecuting the defendant for the same offense.

278 ( Records. The preliminary hearing must be recorded by a

279 court reporter or by a suitable recording device. A

280 recording ofthe proceeding may be made available to any

ro
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281 party upon request. A copy of the recording and a

282 transcript may be provided to any party upon request and

283 upon payment as required by applicable Judicial

284 Conference re2ulations.

285 (h) Production of Statements.

286 ( In General. Rule 26.2(a) (d) and (f) applies at any

F 287 hearing under this rule, unless the magistrate judge for

288 good cause rules otherwise in a particular case.

289 (2 Sanctions for Failure to Produce Statement. If a

290 party disobeys a Rule 26.2(a) order to deliver a

291 statement to the moving party. the magistrate judge

292 must not consider the testimony of a witness whose

L 293 statement is withheld.

L



Rule 5.1 77L
Substantive Change Package
May 10, 2000 V

COMMITTEE NOTE
L

The language of Rule 5.1 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology r
consistent throughout the rules. These changes are intended to be stylistic, except as noted
below.

First, the title of the rule'has been changed. Although the underlying statute, 18 L
U.S.C. § 3060, uses the phrase preliminary examination, the Committee believes that the
phrase preliminary hearing is more accurate. What happens at this proceeding is more than V
just an examination; it includes an evidentiary hearing, argument, and a judicial ruling.
Further, the phrase preliminary hearing predomiunates in, actual usage.

Rule 5.1(a) is composed ofthe first sentence of the second paragraph of current Rule
5(c). Rule 5.1 (b) addresses the ability of a defendant to elect where a preliminary hearing
will be held. That provision rule is taken from current Rule 40(a).'

Rule 5.1(c) and (d) include material currently located in Rule 5(c): scheduling and
extending the time limits for the hearing. Although the rule continues to refer to proceedings
before a "court,' the Committee is aware that in most districts, magistrate judges perform
these functions. That point is also reflected in the definition of "court" in Rule 1 (b), which
in turn recognizes that magistrate judges may be authorized to act.-

Rule 5.1(d) contains a significant change in practice. The revised rule includes
language that expands the authority of a United States Magistrate Judge to grant a
continuance for a preliminary hearing conducted under the rule. Currently, the rule
authorizes a magistrate judge to grant a continuance only in those cases in which the
defendant has consented to the continuance. If the defendant does not consent, then the
government must present the matter to a district court judge, usually on the same day. The
proposed amendment conflicts with 18 U.S.C. § 3060, which tracks the original language of
the rule and permits only district court judges to grant continuances when the defendant
objects. The Committee believes that this restriction is an anomaly and that it can lead to
needless consumption of judicial and other resources. Magistrate judges are routinely
required to make probable cause determinations and other difficult decisions regarding the
defendant's liberty interests, reflecting thatthe magistratejudge's role has developed toward
a higher level of responsibility for pre-indictment matters. The Committee believes that the
change in the rule will provide greater judicial economy and that it is entirely appropriate to
seek this change to the rule through the Rules Enabling Act procedures. See 28 U.S.C. §
2072(b). Under those procedures, approval by Congress ofthis rule change would supersede V

the parallel provisions in 18 U.S.C. § 3060.

Li



Rule 5.1(e), addressing the issue of probable cause, contains the language currently
located in Rule 5.1 (a), with the exception of the sentence, "The finding of probable cause
may be based upon hearsay evidence in whole or in part." That language was included in the
original promulgation of the rule in 1972. Similar language was added to Rule 4 in 1974.
In the Committee Note on the 1974 amendment, the Advisory Committee explained that the

L language was included to make it clear that a finding of probable cause may be based upon
hearsay, noting that there had been some uncertainty in the federal system about the propriety
of relying upon hearsay at the preliminary examination. See Advisory Committee Note to
Rule 5.1 (citing cases and commentary). Federal law is now clear on that proposition. Thus,
the Conmmittee believed that the reference to hearsay was no longer necessary. Further, the
Committee believed that the matter was best addressed in Rule 1101 (d)(3), Federal Rules of
Evidence. That rule explicitly states that the Federal Rules of Evidence do not apply to
"preliminary examinations in criminal cases,...issuance of warrants for arrest, criminal

F summonses, and search warrants." The Advisory Committee Note accompanying that rule
recognizes that: "The nature of the proceedings makes application of the formal rules of
evidence inappropriate and impracticable." The Committee did not intend to make any
substantive changes in practice by deleting the reference to hearsay evidence.

Rule 5.1(f), which deals with the discharge of a defendant, consists of former Rule
5.1(b).

Rule 5.1(g) is a revised version of the material in current Rule 5.1(c). Instead of
including detailed information in the rule itself concerning records of preliminary hearings,
the Committee opted simply to direct the reader to the applicable Judicial Conference
regulations governing records. The Committee did not intend to make any substantive
changes in the way in which those records are currently made available.

Finally, although the rule speaks in terms of initial appearances being conducted
before a magistrate judge, Rule 1(c) makes clear that a district judge may perform any
function in these rules that a magistrate judge may perform.

REPORTER'S NOTES
-n

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the
Committee decided to publish separately any rule that includes what it considered at least
one major substantive change. The purpose for this separate publication is to highlight for
the bench and the bar any proposed amendments that the Committee believes will result in
significant changes in current practice. Rule 5.1 is one of those rules. In revising Rule 5. 1,

C the Committee decided to also propose a substantive change that would permit a United
L States Magistrate Judge to grant a continuance for a preliminary hearing conducted under the

rule where the defendant has not consented to such a continuance. Another version of Rule
V 5.1 that does not include that proposed change is being published simultaneously in a
L separate pamphlet.

rI'
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1 Rulc 10. Arraignmecnt

2 Arraigrnent shall be conducted in open court and shall

lo 3 consist of reading the indictm~ent or information to the

4 defendant or stating to the defcndant the substance of the

5 eharge ad eallng an At defcndant to piad thlt. Th

6 defendant shall be given a copy of the indictment or

7 information before being called upon to plead.

8 Rule 10. Arraignment

9 Xa) In General. Arraignment must be conducted in open

10 court and must consist of:

11 4.). ensuring that the defendant has a copy of the

12 indictment or information:

13 m reading the indictment or information to the defendant

14 or stating to the defendant the substance of the charge:

15 andthen

go 16 ( asking the defendant to plead to the indictment or

17 information.

'L
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18 m) Waiving Appearance. A defendant need not be present

19 for the arraignment if:

20 ) the defendant has been charged by indictment or

21 misdemeanor information:

22 (2) the defendant, in a written waiver signed by both the

23 defendant and defense counsel. has waived

24 appearance and has affirmed that the-defendant

25 received a copy of the indictment or information and

26 that the plea is not guiltv: and

27 (fi the court accepts the waiver. V
28 (c) Video Teleconferencing. Video teleconferencing ma be

29 used to arraign a defendant if the defendant waives the

30 right to be arraigned in open court.

31 [ALTERNATIVE VERSION]

32 (j Video Teleconferencing. Video teleconferencing may be

33 used to arraign a defendant. C



Rule 10
Substantive Change Package
May 10, 2000

COMMITTEE NOTE

The language of Rule 10 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only, except as
noted below.

Read together, Rules 10 and 43 require the defendant to be physically present in court
for the arraignment. See, e.g., Valenzuela-Gonzales v. United States, 915 F.2d 1276, 1280
(9th Cir. 1990)(Rules 10 and 43 are broader in protection than the Constitution). The
amendments to Rule 10 create two exceptions to that requirement. The first provides that
the court may hold an arraignment in the defendant's absence when the defendant has waived
the right to be present in writing and the court consents to that waiver. The second permits
the courtto hold arraignments by video teleconferencing, when the defendant is at a different
location. A conforming amendment has also been made to Rule 43.

In amending Rule 10 and Rule 43, the Committee was concerned that permitting a
Cr defendant to be absent from the arraignment could be viewed as an erosion of an important

element of the judicial process. First, it may be important for a defendant to see and
experience first-hand the formal impact of the reading of the charge. Second, it may be

e" necessary for the court to personally see and speak with the defendant at the arraignment,
A, - especially when there is a real question whether the defendant actually understands the

gravity of the proceedings. And third, there may be difficulties in providing the defendant
with effective and confidential assistance of counsel if counsel, but not the defendant,

L appears at the arraignment.

The Committee nonetheless believed that in appropriate circumstances the court, and
the defendant, should have the option of conducting the arraignment in the defendant's
absence. The question of when it would be, appropriate for a defendant to waive an
appearance is not spelled out in the rule. That is left to the defendant and the court in each
case.

A critical element to the amendment is that no matter how convenient or cost
effective a defendant's absence might be, the defendant's right to be present in court stands
unless he or she waives that right in writing. Under the amendment, both the defendant and
the defendant's attorney must sign the waiver. Further, the amendment requires that the
waiver specifically state that the defendant has received a copy of the charging instrument.

L If the trial court has reason to believe that in a particular case the defendant should
not be permitted to waive the right, the court may reject the waiver and require that the

L



defendant actually appear in court. That might be particularly appropriate when the court V
wishes to discuss substantive or procedural matters in conjunction with the arraignment and
the court believes that the defendant's presence is important in resolving those matters. 0

The amendment does not permit waiver of an appearance when the defendant is
charged with a felony information. In that instance, the defendant is required by Rule 7(b)
to be present in court to waive the indictment. Nor does the amendment permit a waiver of
appearance when the defendant is standing mute, (see Rule II(a)(4)) or entering a
conditional plea,, (see Rule II (a)(2)), a nolo contendere plea, (see Rule 11 (a)(3)), or a guilty,
plea, (see Rule 11 (a)( 1)). In each ofthose instances the Committee believed that it was more
appropriate for the defendant to appear personally before the court. E L

It is important to note that the amendment does not permit the defendant to waive
the arraignment itself, which may be a triggering mechanism for other rules.I

[Alternate Version for Video Teleconferencing-Defendant's Consent Required. OF'
Rule 10(c) addresses the second substantive change in the rule. That provision permits the
court to conduct arraignments through video teleconferencing, if the defendant waives the
right to be arraigned in court. Although the practice is now used in state courts and in-some
federal courts, Rules 10 and 43 have generally prevented federal courts from using that,
method for arraignments in criminal cases. See, e.g., Valenzuela-Gonzales v. United States,
supra (Rules 10 and 43 mandate physical presence of defendant at arraignment and that
arraignment take place in open court; thus, pilot program for video teleconferencing not
permitted). A similar amendment was proposed by the Committee in 1993 and published
for public comment. The amendment was later withdrawn from consideration in order to
consider the results of several planned pilot programs for civil cases. Upon further r
consideration, the Committee believed that the benefits of using, video teleconferencing
outweighed the costs of doing so. This amendment also parallels an amendment in Rule
5.1(d) that would permit initial appearances to be conducted by video teleconferencing.

The arguments for opposing video teleconferencing of arraignments generally parallel
those noted, supra, for permitting the defendant to waive the right to be personally brought
before ajudicial officer. Yet, if one accepts the argument that the defendant may voluntarily L
waive a personal appearance altogether at the arraignment, the same defendant should be able
to consent to an arraignment from a remote location. Further, the Committee was persuaded
in part by the fact that some districts deal with a very high volume of arraignments of
defendants who are in custody and because of the distances involved, must be transported
long distances. That potentially presents security risks to law enforcement and court
personnel.

Although the rule requires the defendant -to waive a personal appearance for an
arraignment, the rule does not require that the waiver for video teleconferencing be in I
writing. Nor does it require that the defendant waive that appearance in person, in open
court. It would normally be sufficient for the defendant to waive an appearance while
participating through a video teleconference.] a

F
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[Alternate Version for Video Teleconferencing-Defendant's Consent Not Required.
Rule 1 0(c) addresses the second substantive change in the rule. That provision permits the

L.. court to conduct arraignments through video teleconferencing, even if the defendant does not
waive the right to be arraigned in court. Although the practice is now used in state courts
and in some federal courts, Rules 10 and 43 have generally prevented federal courts from
using that method for arraignments in criminal cases. See, e.g., Valenzuela-Gonzales v.
United States, supra (Rules 10 and 43 mandate physical presence of defendant at
arraignment and that arraignment take place in open court; thus, pilot program for video
teleconferencing not permitted). A similar amendment was proposed by the Committee in
1993 and published for public comment. The amendment was later withdrawn from
consideration in order to consider the results of several planned pilot programs for civil
cases. Upon further consideration, the Committee believed that the benefits of using video
teleconferencing outweighed the costs of doing so. This amendment also parallels an
amendment in Rule 5 that would permit initial appearances to be conducted by video
teleconferencing. In providing for video teleconferencing of arraignments, even without the
consent pfthe defendant, the Committee was persuaded in part by the fact that some districts
deal with a very high volume of arraignments of defendants who are in custody and because
of the distances involved, must be transported long distances. That potentially presents
security risks to law enforcement and court personnel. The Committee believed that the
beneficial use of video teleconferenced arraignments would be lost ifthe defendant's consent
was required. Indeed, the pilot programs noted, supra, were hampered by the fact that
defendants rarely consented to use of video teleconferencing.]

The amendment leaves to the courts the decision first, whether to permit video
arraignments, and second, the procedures to be used. The Committee was satisfied that the
technology has progressed to the point that video teleconferencing can address the concerns
raised in the past about the ability of the court and the defendant to see each other and for the
defendant and counsel to be in contact with each other, either at the same location or by a

L,' secure remote connection.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the
Committee decided to publish separately any rule that includes what it considered at least
one major substantive change. The purpose for this separate publication is to highlight for
the bench and the bar any proposed amendments that the Committee believes will result in
significant changes in current practice. Rule 10 is one of those rules. This proposed revision
of Rule 10 includes an amendment that would permit the defendant to waive any appearance
at an arraignment and a second amendment that would permit use of video teleconferencing
for arraignments. Another version of Rule 10, which does not include these significant
amendments is being published simultaneously in aseparate pamphlet. This version of Rule
10, in turn, includes alternate language relating to video teleconferencing, with or without
the defendant's consent. One version requires that the defendant consent to the procedure.



The other version does not require a defendant's consent. The Committee opted to publish l
alternate versions to obtain a wider range of public comments on the proposal, and in
recognition of the view of some that if the defendant is required to, consent, the beneficial
uses of video teleconferencing will rarely be used.

,.
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1 Rulc 12.2.Noticc of Insanity Dcfensc or Expert Tcstimony

2 of Defendant's Mental Condition

3 (a) Dccssc of Insanity. If a defendant intends to rcly upon

4 thc defensc of insanity at thc timc of thc alleged offcnsc,

5 the defcndant shall, within the tinmc proy-ided for thc filing

6 of prctrial motions or at such later timc as thc couat may

7~~ th afte.ey for th goverment inwrifti efl ~ ~7 Jl~9LzJV; IXC6lV19 XV fc VV AW V.1I

8 suich intention and filc a copy of such noticc with thc

9 clerk. If therc is a failrc to comply with thc requireefns

10 of this subdivision, insanity may not bc raised as a

11 dcfcnsc. Thc court may for causc shown allow latc filing

12 of thc noticc or grant additional timc to thc partics to

13 preparc for trial or makc such other order as may bc

46-~ ~ ~ ~~1
rea 14 aporac

15 (b) Expert Tcstimony of Dcfendant's Mcntal Condition.

16 If a defcidant intends to introducc cxpert testimony

17 rclating to a mental discase or defcet or any othcr mcntal

L.t
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1 8 condition of thc defcndant bearing upon the issuc of guilt, Ii

19 thc defendant shall, within the timc provided for the filing

20 of prctrial motions or at such latcr timc as thc court may

21 dircctnotify thct aomcy for tho govercent in writingo

22 such intention and filc a copy of such noticc with thc

23 clerk. The court may for causc shownm allow latc filing of

24 thc noticc or grant additional timc to thc partics to preparc

25 for trial or makc such other order as may bc appropriatc.

26 (c) Mcntal Examination of Dcfendant. In an appropriatc ,

27 case thc court may, upon motion of thc attorney for thc r
28 govcrnmcnt, order thc defcndant to submit to an

29 cxarnnation pursuant to i8 U.S.C. 4241 or 4242. No

30 stattctnt madc by thc defendant in thc coursc of any

31 eaxminftion provided for by thisric, whether thc

32 cxamination be with or without tch eonscnt of thc

33 defendant, no testimony by th cffpert based upon s

34 statcmcnt and no other fruits o thc statemnent shall bc

Wi.451.

L1I
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r ~~~ ~~~3 5 'admittd int ceidenee against the defeidant int any criminal

36 proceeding cxcept an an issue fespeefing mcetal condition

L. 37 oft wltie the defendnmt has introduced testimony.

PAR 38 (d) Failure to Comply. If There is a failure to give notice

39 when required by subdivision (b) ofthis rule or to submit

40 to an examin~ation when ordered under subdivision (c) of

t 41 this rule, the court may exclude the testimony of any

42 eterA witness offered by the defindant o T the issue of The

-t 43

K 1 ~~~ ~~44 (c) Inadmissblt ofWthdrawn intention. E-videnee of an

45 intention as to w notie e was gien under subdivision

46 (a) or (b), later withdrawn, is not, in any civil or criminal

47 proceeding, admssiblc against the person who gave

48 notei of the intenfion.

49 Rule 12.2. Notice of Insanity Defense: Mental

50 Examination

C
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51 Oa Notice of an Insanity Defense. A defendant who intends

52 to assert a defense of insanity at the time of the alleged

53 offense must notify the attorney for the government in

54 writing within the time provided for filing a pretrial

55 motion, or at any later time the court directs. A defendant

56 who fails to do so cannot rely on an insanity defense. The

57 court may - for good cause - allow the defendant to file

58 the notice late- grant additional trial-preparation time. or

59 make other appropriate orders.

60 ff(b Notice of Expert Evidence of a Mental Condition. If a P

61 defendant intends to introduce expert evidence relating to

62 a mental disease or defect or any other mental condition V
63 of the defendant bearing on either (1) the issue of guilt or K
64 (2) the issue of punishment in a capital case. the defendant

65 must- within the time provided for the filing of pretrial

66 motions or at a later time as the court directs - notify the H

67 attorney for the government in writing of this intention

j

4A.
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68 and file a copy of the notice with the clerk. The court

69 may. for good cause, allow late filing of the notice or

70 grant additional time to the parties to prepare for trial or

71 make any other appropriate order.

72 tc) Mental Examination.

73 A uthoritv to Order Examination: Procedures.

74 (A) The court may upon motion of an attorney for

75 the government order the defendant to submit

76 to a competency examination under 18 U.S.C.

77 §4241.

78 ( I) If the defendant provides notice under Rule

79 12.2(a). the court must, upon the

80 government's motion, order the defendant to

81 be examined under 18 U.S.C. § 4242. If the

82 defendant provides notice under Rule 12.2(b)

83 the court may. upon the government's motion.
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84 order the defendant to be examined under

85 procedures ordered by the court. L

86 (2) Disclosing Results and Reports of Capital

87 Sentencing Examination. The results and reports of

88 any examination conducted solely under Rule, 12.2

89 (c)(1) after notice under Rule 12.2(b)(2) must be

90 sealed and must not be disclosed to any attorney for

91 the government or the defendant unless the defendant

92 is found guilty of one or more capital crimes and the

93 defendant confirms an intent to offer during f
94 sentencing proceedings expert evidence on mental

95 condition.

96 (M Disclosing Results and Reports of the Defendant's.

97 Expert Examination. After disclosure under Rule

98 12.2(c)(2) of the results and reports of the

99 government's examination, the defendant must

100 disclose to the government the results and reports of

L
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101 any examination on mental condition conducted by

102 the defendant's expert about which the defendant

103 intends to introduce expert evidence.

104 4 InadmissibilitE of a Defendant's Statements. No

105 statement made by a defendant in the course of any

106 examination conducted under this rule (whether

107 conducted with or without the defendant's consent!

108 no testimony by the expert based on the statement.

109 and no other fruits of the statement may be admitted

110 into evidence against the defendant in any criminal

111 proceeding except on an issue respecting mental

112 condition on which the defendant:

113 (A) has introduced evidence of incompetency or

114 after notice under Rule 12.2(a) or (b)(1') or

115 () has introduced expert evidence after notice

116 under Rule 12.2(b)(2).
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117 (d) Failure to Comply. If the defendant fails to give notice

118 under Rule 12.2(bj or does not submit to an examination

119 when ordered under Rule 12.2(c), the court may exclude 7
120 any expert evidence from the defendant onthe issue ofthe

121 defendant's mental disease mental defect, or any other

122 mental condition'bearing on the defendant's guilt or the Li

123 issue of punishment in 'a capital case.

124 Oe Inadmissibility ofWitidrawn Intention. Evidence of an

125 intentioi as to which notice was given under Rule 12.2(a) -

126 Or (2). late withdrawn, is not, in'any civil or criminal

127 proceeding. admissible-against the'person who gave

128 notice of the' intention. ,,

17

17



Rule 12.2
Substantive Change Package
May 10, 2000

COMMITTEE NOTE

The language of Rule 12.2 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only, except as
noted below.

The substantive changes to Rule 12.2 are designed to address five issues. First, the
amendments clarify that a court may order a mental examination for a defendant who has
indicated an intention to raise a defense of mental condition bearing on the issue of guilt.
Second, the defendant is required to give notice of an intent to present expert evidence of the
defendant's mental condition during a capital sentencing proceeding. Third, the amendments
address the ability of the trial court to order a mental examination for a defendant who has
given notice of an intent to present evidence of mental condition during capital sentencing
proceedings and when the results of that examination may be disclosed. Fourth, the
amendment addresses the timing of disclosure of the resulks and reports of the defendant's

L expert examination. Finally, the amendment extends the sanctions for failure to comply with
the rule's requirements to the punishment phase of a capital case.

Under current Rule 12.2(b), a defendant who intends to offer expert testimony on the
issue of his or her mental condition on the question of guilt must provide a pretrial notice of
that intent. The amendinent extends that notice requirement to a defendant who intends to
offer expert evidence, testimonial or otherwise, on his or her mental condition during a
capital sentencing proceeding. As several courts have recognized, the better practice is toL require pretrial notice of that intent so that any mental examinations can be conducted
without unnecessarily delaying capital sentencing proceedings. See, e.g., United States v.
Beckford, 962 F. Supp. 748,754-64 (E.D. Va. 1997); United States v. Haworth, 942 F. Supp.
1406, 1409 (D.N.M. 1996). The amendment adopts that view.

A change to Rule 12.2(c)(1) clarifies the authority of the court to order mental
L examinations for a defendant. As currently written, the subdivision implies that the trial

court has discretion to grant a government motion for a mental examination of a defendant
who has indicated under Rule 12.2(a) an intent to raise the defense of insanity. But the
corresponding statute, 18 U.S.C. § 4242, requires the. court to order an examination if the
defendant has provided notice of an intent to raisetthat defense and the government moves
for the examination. The amendment conforms Rule 12.2(c) to the statute. Any examination
conducted on the issue of the insanity defense would thus be conducted in accordance with
the procedures set out in the statutory provision.

L
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While the authority of a trial court to order a mental examination of a defendant who 17
has registered an intent to raise the insanity defense seems clear, the authority under the rule
to order an examination of a defendant who intends only to present expert testimony on his
or her mental condition on the issue of guilt is not as clear. Some courts have concluded that , C.
a court may order such an examination. See, e.g., United States v. Stackpole, 81 1 F.2d 689,
697 (1st Cir. 1987); United States v. BuiAbinder, 796 F.2d 910, 915 (1st Cir. 1986); and
United States v. Halbert, 712 F.2d 388 (9th Cir. 1983). In United States v. Davis, 93 F.3d
1286 (6th Cir.1996), however, the court-in a detailed analysis of the issue concluded that the
district court lacked 'the authority under the rule to order a mental examination of a defendant
who had provided notice of an intent to offer evidence on a defense ,of diminished capacity. t

The court noted first that the defendant could not be ordered to undergo commitment-and
examination under 18 U.S.C. § 4242, because that provision relates to situations when the
defendant intends to rely on the defense of insanity. The court also rejected the argument
that the examination could be ordered under Rule 12.2(c) because this was, ini the words of
the rule, an "appropriate case."' liThe court concluded, however, that the trial'court had the
inherent authority to order such an -examination.

The amendment clarifies that the authority of a court to order a mental examination
under Rule 12.2(c)(1)(B) extends to those- cases when the defendant has provided notice;
under Rule 12.2(b), of an intento -present expert testimony on the defendant's mental
condition, either on themerits or at capital sentencing. See, e.g., United States v' Hall, 152
F.3d 381 (5th Cir.'1998), cert. denied, 1-19 S. Ct. 1767 (1999).

The amendment to Rule 12.2(c)(1) is not intended to affect any statutory or inherent
authority'a court may have to-order other mental examinations.

The amendment leaves to the court the determination of what procedures should be
used for a court-ordered examination on the- defendant's mental condition (apart from
insanity). As currently provided in the rule, if the examination is being ordered in
connection with the defendant's stated intent to present an insanity defense, the procedures
are dictated by 18 U.S.C. § 4242. On the other hand; if the examination is being ordered in
conjunction with a stated intent to present expert testimony on the defendant's -mental
condition (not amounting to a defense of insanity) either at the guilt or sentencing phases,
no specific statutory counterpart is available. Accordingly, the court is given the discretion
to specify the procedures to be used. in so doing, the court may certainly be informed by
other provisions, which address hearings on a defendant's mental condition. See, e.g., 18
U.S.C. § 4241,.et. seq.

Additional changes address the question when the results of an examination ordered 3
under Rule 12.2(b)(2) may, or must, be disclosed. The Supreme Court has recognized that
use of a defendant's statements during a court-ordered examination may compromise the
defendant's right against self-incrimination. See Estelle v. nSmith, 451 U.S. 454 (1981)
(defendant's privilege against self-incrimination violated when he was not advised of right
to remain silent during court-ordered examination and prosecution introduced statements
during capital sentencing hearing). But subsequent cases have indicated that the defendant
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waives the privilege if the defendant introduces expert testimony on his or her mental
condition. See, e.g., Powell v. Texas, 492 U.S. 680, 683-84 (1989); Buchanan v. Kentucky,
483 U.S. 402, 421-24 (1987); Presnell v. Zant, 959 F.2d 1524, 1533 (11th Cir. 1992);

I, Williams v. Lynaugh, 809 F.2d 1063, 1068 (5th Cir. 1987); United States v. Madrid, 673
F.2d 1114, 1119-21 (lOthCir. 1982). Thatviewis reflected in Rule 12.2(c) whichindicates

F? that the statements of the defendant may be used against the defendant only after the
defendant has introduced testimony on his or her mental condition. What the current rule
does not address is if, and to what extent, the prosecution may see the results of the
examination, which may include the defendant's statements, when evidence of the
defendant's mental condition is being presented-solely at a capital sentencing proceeding.

The proposed change in Rule, 12.2(c)(2) adopts the procedure used by some courts
to seal or otherwise insulate the results of the examination until it is clear that the defendant
will introduce expert evidence about his or her mental condition at a capital sentencing
hearing; i.e., after a verdict of guilty on one or more capital crimes, and a reaffirmation by

L the defendant of an intent to introduce expert mental-condition evidence in the sentencing
phase. See, e.g., United States v. Beckford, 962 F. Supp. 748 (EID. Va. 1997). Most courts
that have addressed the issue have recognized that if the government obtains early access to
the accused's statements, it will, be required to show that it has not made any derivative use
of that evidence. Doing so can consume time and resources. See, e.g. United States v. Hall,
supra, 152 F.3d at 398 (noting that sealing of record, although not constitutionally required,
"likely advances interests of judicial economy by avoiding litigation over [derivative use
issue]").

Except as provided in Rule 12.2(c)(3), the rule does not address the time for
disclosing results and reports of any expert examination conducted by the defendant. New
Rule 12.2(c)(3) provides that upon disclosure under subdivision (c)(2) of the results and
reports of the government's examination, disclosure of the results and reports of the
defendant's expert examination is mandatory, if the defendant intends to introduce expert
evidence relating to the examination.

Rule 12.2(c), as previously written, restricted admissibility of the defendant'sLw statements during the course of an examination conducted under the rule to an issue
respecting mental condition on which the defendant "has introduced testimony" - expert or

C otherwise. As amended, Rule 12.2(c)(4) provides that the admissibility of such evidence in
a capital sentencing proceeding is triggered only by the defendant's introduction of expert
evidence. The Committee believed that, in this context, it was appropriate to limit the

7 government's ability to use the results of its expert mental examination to instances in which
the defendant has first introduced expert evidence on the issue.

Rule 12.2(d) has been amended to extend sanctions for failure to comply with the rule
to the penalty phase of a capital case. The selection of an appropriate remedy for the failure
of a defendant to provide notice or submit to an examination under subdivisions (b) and (c)
is entrusted to the discretion of the court. While subdivision (d) recognizes that the court

L may exclude the evidence of the defendant's own expert in such a situation, the court should

L,



also consider "the effectiveness of less severe sanctions, the impact of preclusion on the i
evidence at trial and the outcome ofthe case, the extent ofprosecutorial surprise orprejudice,
and whether the violation was willful." Taylor v. Illinois, 484 U.S. 400, 414 n.19 (1988)
(citing Fendler v., Goldsmith, 728 F.2d 1181(9th Cir. 1983)).

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules' of Criminal Procedure, the
Committee decided to publish, separately any rule that includes what it considered at least
one major substantive change. The purpose for this separate publication is to highlight
for the bench and the bar any proposed amendments that the Committee believes will
result in significant, changes in current practice., Rule 12.2 is one of those rules. As -J
outlined in the Committee Note, this proposed revision of Rule 12.2 includes five
substantive amendments. Another version of Rule 12.2, which does not include these
significant amendments, is being published simultaneously in a separate pamphlet. Ld

rn
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1 Ruoe 26. Takng - xcstimony

2 In all trials the testimony of witnesses shall be taklen orally in

3 open court, unless othervwisc provided by an Act of Congrcss,

4 or by these rules, the Federal R-uics ofEvidenec, or other rules

5 adopted by the Supreme Court.

6 Rule 26. Taking Testimony

7 (Oa In General. In all trials the testimony of witnesses must

8 be taken in open court, unless otherwise provided by an

9 Act of Congress or by rules adopted under 28 U.S.C.

10 .§ 2072-2077.

11 Jb Transmitting Testimony from Different Location. In

12 the interest of justice, the court may authorize

13 contemporaneous video presentation in open court of

14 testimony from a witness who is at a different location if:

15 ( the requesting party establishes compelling

16 circumstances for such transmission,
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17 o appropriate safeguards for the transmission are

18 used: and

19 ( the witness is unavailable within the meaning of V
20 Rule 804(a)(4)-(5) of the Federal Rules of

21 Evidence.

EL
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Rule 26
Substantive Change Package
May 10, 2000

COMMITTEE NOTE

The language of Rule 26 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only, except as
noted below.

Rule 26(a) is amended, by deleting the word "orally," to accommodate witnesses
who are not able to present oral testimony in open court and may need, for example, a
sign language interpreter. The change conforms the rule, in that respect, to Federal Rule
of Civil Procedure 43.

A substantive change has been made to Rule 26(b). That amendment permits a court
to receive the video transmission of an absent witness if certain conditions are met. As
currently written, Rule 26 indicates that normally only testimony given in open court will
be considered, unless otherwise provided by these rules, an Act of Congress, or any other
rule adopted by the Supreme Court. An example of a rule that provides otherwise is Rule
15. That Rule recognizes that depositions may be used to preserve testimony if there are
exceptional circumstances in the case and it is in the interest ofjustice to do so. If the person,
is "unavailable" under Federal Rule of Evidence 804(a), then the deposition may be used at
trial as substantive evidence. The amendment to Rule 26(b) extends the logic underlying that
exception to contemporaneous video testimony of an unavailable witness. The amendment
generally parallels a similar provision in Federal Rule of Civil Procedure 43.

The Committee believed thatpermitting use of video transmission of testimony only
in those instances when deposition testimony could be used is a prudent and measured step.
The proponent of the testimony must establish that there are exceptional circumstances for
such transmission. A party against whom a deposition may be introduced at trial will
normally have no basis for objecting if contemporaneous testimony is used instead. Indeed,
the use of such transmitted testimony is in most regards superior to other means of presenting
testimony in the courtroom. The participants in the courtroom can see for themselves the
demeanor of the witness and hear any pauses in the testimony, matters that are not normally
available in non-video deposition testimony. Although deposition testimony is normally
taken with all counsel and parties present with the witness, those are not absolute
requirements. See, e.g., United States v. Salim, 855 F.2d -944, 947-48 (2d Cir. 1988)
(conviction affirmed where deposition testimony used although defendant and her counsel
were not permitted in same room-with witness, witness's lawyer answered some questions,
lawyers were not permitted to question witness directly, and portions of proceedings were
not transcribed verbatim).



The Committee recognized that there is a need for the trial court to impose
appropriate safeguards and procedures to insure the accuracy and quality ofthe transmission,
the ability of the jurors to hear and view the testimony, and the ability of the judge, counsel,
and the witness to hear and understand each other during questioning. See, e.g., United
States v. Gigante, 166 F.3d 75 (2d Cir. 1999). Deciding what safeguards are appropriate is
left to the sound discretion of the trial court.

The Committee believed that including the requirement of "unavailability" as that
term is defined in Federal Rule of Evidence 804(a)(4) to (5) will insure that the defendant's
Confrontation Clause rights are -not infringed. In deciding whether to permit
contemporaneous transmission of the testimony of a government witness, the Supreme
Court's decision in Maryland v. Craig, 497 U.S. 836 (1990) is instructive. In that case, the
prosecution presented the testimony of a child sexual assault victim from another room by a-*
one-way closed circuit television. The Court outlined four elements which underlie
Confrontation Clause issues: (1) physical presence; (2) the oath; (3) cross-examination; and E
(4) the opportunity for the trier-of-fact to observe the witness's demeanor. Id. at 847. The
Court rejected the notion that a defendant's Confrontation Clause rights could be protected
only if all four elements were present. The trial court had explicitly concluded that the V
procedure was necessary to protect the child witness, i.e., the witness was psychologically
unavailable to testify in -open, court. ' The Supreme Court noted that, any harm to the
defendant resulting from the, transmitted testimony was minimal because the defendant
received most of the protections contemplated by the Confrontation Clause, i.e., the witness
was under oath, counsel could cross-examine the absent witness, and the jury could observe
the demeanor of the witness. See also' United States v. Gigante, supra (use of remote t

transmission of unavailable witness's testimony did not violate confrontation clause).

Although the amendment is' not limited to instances such as those encountered in.
Craig, it is limited to situations when the witness is unavailable for any of the reasons set out
in Federal Rule of Evidence 804(a)(4) and (5). Whether under particular circumstances a
proposed transmission-will satisfy some, or all, of the four protective factors identified by
the Supreme Court in Craig, is la decision left to the trial court.

By defining unavailability-for the purposes of this rule-in the context of Federal' p
Rule of Evidence 804(a)(4) and (5), the rule indicates a preference for remote transmission
of live testimony as opposed to a deposition. The Committee was aware that Rule 804(a)(5) '

generally recognizes a preference, for deposition testimony where the ground for L
unavailability in that rule is based upon the witness's-absence from the jurisdiction. Under
Rule 804(a)(5), a proponent may not rely upon the hearsay, exceptions, other than the
exception for former testimony in 804(b)(1), unless the proponent first demonstrates that the'
declarant is absent from-the jurisdiction and-thatthe proponent has been unable to obtain the
declarant's attendance or testimony. The Committee recognizes that the amendment may
have an impact on the operation of Rule 804, for example, in those cases' where the'
declarant' s ability to testify by remote -transmission may preclude counsel from relying upon
Rule 804(a)(5).
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REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the
Committee decided to publish separately any rule that includes what it considered at least
one major substantive change. The purpose for this separate publication is to highlight for
the bench and the bar any proposed amendments that the Committee believes will result in
significant changes in current practice. Rule 26 is one of those rules. This proposed revision
of Rule 26 includes an amendment that would authorize a court to receive testimony from
a remote location. Another version of Rule 26, which does not include this significant
amendment, is being published simultaneously in a separate pamphlet.
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1 3RuRl 30. Instructions.

2 At the closc ofthc cvidcnccor at such carlicr timc during the

3 trial as thc eetwvrtaseantbly direts an ty pfrty may file vrittcn

4 requcsts that thc court instruct thc jury on thc law as set forth

5 in the requests. At the sanic tinic eopies of such reqjuests sEall

6 bc furnished to all partics. Thc court shall inform counscl of

7 its prepased action upon thc requcsts prior to their argumcents

8 t o t h juy. Th couwrt m ay inuciet the jwuy be for er aftcr t6c

9 argumcnts arc completed or at both times. No party may

1V0 sior any portion of the hbwage or o

11 therefroim unless that party objcets thercto beforc thc jury

12 retires to eensidcr its verdiet, stating distictly t +e uttcr to

13 which that party objccts and thc grounds of thc ob4cction.

14 O~pporftnity shall be given to miake the e4jcction ouit of the

15 hcaring of thc jury and, on requcst of any party, out of thc

16 prcsenec of thc jury.

17 Rule 30. Jury Instructions
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18 (a) In General. Any party may request in writing that the

L 19 court instruct the jury on the law as specified in the

20 request. The request must be made at the close of the

21 evidence or at any earlier time that the court reasonably

L 22 directs. When the request is made, the requesting party

LI 23 must furnish a copy to every other party.

24 (W Ruling on a Request. The court must inform the parties

L 25 before closing arguments how it intends to rule on the

L 26 requested instructions.

27 (c Time for Giving Instructions. The court may instruct the

28 jury before or after the arguments are completed, or at

L 29 both times.

30 (4) Objections to Instructions. A party who objects to any

31 portion of the instructions or to a failure to give a

32 requested instruction must inform the court ofthe specific

V7 33 objection and the grounds for the objection before the jury

34 retires to deliberate. An opportunity must be given to

LI

r
Li
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35 object out of the jurM's hearing'and, on request, out of the

36 jury's presence.

L7
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Rule 30
Substantive Change Package
May 10, 2000

COMMITTEE NOTE

The language of Rule 30 has been amended as part of the general restyling of the
A Criminal Rules to make them more easily understood and to make style and terminology
L consistent throughout the rules. These changes are intended to be stylistic only, except as

noted, below.

Rule 30(a) is amended to reflect a change in the timing of requests for instructions
and now mirrors Federal Rule of Civil Procedure 51. As currently written, the trial court
may not direct the parties to file such requests before trial without violating Rules 30 and 57.
While the amendment falls short of requiring all requests to be made before trial in all cases,
the amendment permits a court to do so in a particular case or as a matter of local practice
under local rules promulgated under Rule 57.

Rule 30(d) has been changed to clarify what, if anything, counsel must do to preserve
error regarding an instruction or failure to instruct, The rule retains the requirement of a
contemporaneous and specific objection (before the jury retires to deliberate). As the
Supreme Court recognized in Jones v. United States, 119 S.Ct. 2090, 2102 (1999), read
literally, current Rule 30 could be construed to bar any appellate review absent a timely
objection when in fact a court may conduct a limited review under a plain error standard.
The topic of plain error is not addressed in Rule 30 because it is already covered in Rule 52.
No change in practice is intended by the amendment.

L REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the
L Committee decided to publish separately any rule that includes what it considered at least

one major substantive change. The purpose for this separate publication is to highlight
for the bench and the bar any proposed amendments that the Committee believes will

L. result in significant changes in current practice. Rule 30 is one of those rules. This
proposed revision of Rule 30 includes an amendment that would authorize a court to
require the parties to file requests for instructions before trial. Another version of Rule
30, which does not include this substantive amendment, is being published
simultaneously in a separate pamphlet.

L
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1 , Rule 32. Scment c an;d dgiii~t

2 (a)^In Ccncral, T~ L~r Scnn- __ g. . ien a prcse__tene

3 uiicstigatior± and report arc madc under subdi-visin (b)(l),

4 srntcncc ,shoud be impcscd without unntccsairy delay

5 following ccenpl ftor f ticprcccss prespribe4d by5 i_ ^ __^ _* :^ __: VP;

6 subdisian (b)(6). Thc' timc limits prcscribed in'

7 subdivision (b)(6) may bc ciither shyr"t4nd or lengthened for

8

9 , b) Prescntencc Investigat in and Report.-

10 (1) WNhen Made. ih rbtio offieer mu~st. make a-

11 prcsentenec investigation and submit a report to the court

12 beforc sentenec is iposed unless: £
13 (A) thc court finds that thc information in thc recard

14 cnables it to cxercisc its s intncing authority

16 ,(II thc court cxplains this finding on thc record. ,
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17 - Notwithstanding thc preceding sentenec, a

18 prcsentenec invcstigation and rport, or other report

19 eentaining inrforation suffieicelt forthe court tocnr

20 an order of- restitation, as the court may direet, 4hall

21 be required'i any casc in which rcstitution is requircd

22 to be ordered.

23 (2) Presenee of Counsel. On regue_ the defendrAt's

24 counscl is cntitlcd to noicc and a rcasenablc opportunity to

25 attend any intcr-vcw of the defcndant by a probation offieer

26 inthccoursc of a presentenee investigation.

27 (3) Nondisclosurc. Thc report must not bc submitted to thc

28 eourt or its eentents diselosed to anyone unlcss the decn d ant

29 has consentcd in writing, has plcaded guilty or nol

30 contenderc, or has becn found guilty.

3 1 (4) Contents of the Presentncenez port. The presenterte

32 report must eota-
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33 ( info:_rmati about the defendant's history and 1 ..

34 charactcristics, including any prior criminal rceord,

35 financial condition, and any circumstanmcs that,

36 bL.ause they affeetthe defendan's behavior, may bc

37 hclpful in imposing sentcnec or in corroctional

38 treatment,

39 (B) the cassificationr of the offcnsc mad of thc

40 defcndant under thc catcgorics cstablishtd by thc

41 Scetcrcing Commission under 28 U.S.C. § 994(a), as

42 thc probation officcr beliecvs to be applicablc to thc

43 defendant's casc; thc kinds of sentenec and- thc

44 sentn' ra ggcatcd for s-ch a -at-gory o

45 offecnse eommmifttdby sueh a ategMr of defimdant as0

46 set forth in thc guidelincs issumd by thc Scntencing v
47 Conmmission under 28 U.S.C. § 994(a)(1); and thc

48 probation officcr's cxplanation of any factors that

49 may suggest a diffcrcnt sentene -withif or wit ou t

pLs

r
p
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50 the appjtablel gud eUli that would be more

51 appropriat, given all thC eireumStancc

52 (C) a rcfcrcncc to any pertinent policy stateoent

53 issucd by the Scntencing Comm ission undor 28

54 U.S.C § 994(a)(X)-

55 (D) vcrificd iformation, statcd in a nonargumcntativc

56 Style, contagi A ass t of the financial, soiel_,

57 psychological, and modical impact on any individual

58 against whom the ofensc has been commited,;

59 (E) in appropriatc cascs, ilformation about the nature

60 and cxtent of nonprison programs and resourecs

61 avalablc for the . e.fendant;

62 ) -in appropriatc cascs, information sufficient for

63 thc court to £nter restittion;

64 (6) any report and reeemmendation rcsulting from a

65 study ordered by thc court undr 18 U.S.C. § 3552(b);

66 amd

L.

L
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67 (II) any other information required by thc court.

68 (5) Exelusions. Thc prcsentenec report must cecludc:

69 (A) any diagnostic qpirions that, if disc103cd, mightF

70 scriously disrupt a program of rchabilitation; t
L.,

71 (B) sources of information obtained u6pon a promic

72 of confidcntiality; or''

73 (C) any other information that, if disclosod, might E

74 resilt in ham, physical or othcrwise, to tc dfndant

75 or other pens.

76 (6) Discosurc and Objections.

77 (A) Not less than 35 days beforc thc sntencing

78 hcaring - uess thc defendant waivws this

79 period thc probation officcr must furnish thc L

80 prcsentenec report to thc dcfcndant, thc defcndant's v
81 counsel, and thc attorncy for thc Covcrnmcnt. te

82 court rnay, by local rutl- or in individual cascs, direct

7
LI

F~t
,d

rElj
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83 that tho probation offloor not dh4oloso to6 probaton

84 officcr's recomnondation, if any, on tho sentenec.

85 (B) Within 14 days aftor recoiving tho prosentonec report, tho

86 parties shal.l owfmdatato in writing to to probation offloor,

87 and to cach othfr, any objeotions to any matorial infonnation,

V ~~~ ~~~~88 sontoncing elassiftoptions, sontonoing guidolin rgsan

89 polioy statemonts contained in or omitted from toe

90 presentenee roport. Aftor roooi-ving objootion, te probation

91 offieor may moet with the dfendant, toe defendant's attornoy,

92 and te attornoy for tho Govornmont to disouss thoso

93 objootions. Tho probatiofUfiee may also oonduot a frt-tor

94 itffestigation and re-vise-th pc enen m port as aMpprprate.

U ~~~ ~~~95 (C) Not lator than 7l dys beforo toe sontonoing hoaxing, toe

96 probation offiocr must submit tho presentenee report to tho

97 court, together %with an1 addnu asetting fort any, unrCJsoIc

98 objoetions, the grounts for thoso objootions, and to~ probation

99 officor's eoofments oni theb jctions. At the sao timo, toh



L

40 FEDERAL RULES OF CRIMINAL PROCEDURE

100 probatiopofficcr mustfinisrevisionsofthcpreseftee

101 report and thc addendum to thc defendant, thc defcndmAt's

102 counscl, and thc attorncyl for thc Gov cnmcnt.L

103 (D) Exeept for my unrcsolved objcction undcr

104 subdivision (b)(6)(B), thc court may, at thc hcaring,

105 accpt the prcsentenec report as its findings of fact. U
106 For good causc shown, the court may- allow a ntw

107 objection to bc raised at any timc beforc imposing

108 sentenee.

109 (e) Sentenee.

110 (1) Scnten^ing Ikaring. At thc sentencing hearing, the

111 court must afford eonstci for the defendant and for the

112 Van opportuity to eomem on the probation

113 officcr's detcrminations and on other mattcrs rclating to -

114 thc appropriate sentenee, and must rtie on any trfesolvcd

115 obj -tio-ns in the prcsentenec report. Thc court may, in its

116 discrction, permit thc partics to introducc testimony or

U1 1

FIl
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51 117 other cvidencc on the objections. or cach mattcr

118 controvcrted, thc court must mako cithcr a finding on thc

. 119 allegation or a dctcr1iaton that no finding is necessary

r1 120 becatic thc controvcrted mattcr wiH not bc takcn into

121 account in, or wil not affcet, sentencing. A written rcord

51 122 ofthsc findings and determinatiom must be appended to

r1 123 any copy of the prcsentenec report ma'c avlebic to thc

124 Burcaueof Prisons.

125 (2) Production of Statemcents at Scetencing Iearing.

126 Rulc 26.2(a) (d) and (f) applics at a sentaencing hearing

51 127 under this rulc. If a paty clects riot to comply with an

128 order unler RI-tc 26.2(a) to deliver a statecnnt to thc

129 movant, tc coutt may not consider thc affidait or

130 testimony of thc witncss whostatement is witiceld.

131 (3) Imposition of Scntenec. Dcforc imposing sentenec, thc

L 132 eort must:

rm

51

U~

L
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133 (A) vcrify that thc defendant and thc defcndant's

134 counscl have rcad and discussed thc prcsentfctit

135 report mado availablc under subdivision (b)(6)A)3. I

136 the CoUrt has reccived information xeluded froam th c

1 37 p rcs en t mn ec roport under subdivision (b)(5) the

138 cut-t inlic tof taking that informtioii n availablc-

139 must sunmarizc it in vwrting, if the information will

140 bc rdlicd on in dctcrmining sentenec.

141 Thc court must also givc the defcndant and the

142 defendant's counscl areasonable opportunityto eawmce

143 on that information;

144 (B) afford d4fendant's counscl an opportunity to

145 speak -n _bhalf of the defendant.

146 (G) addrcss the defendaemt personally and dctcrmimc

147 whether the &-fendant wishcs to make a stateent and

148 to present any information in mitigation of the

149 sentemee
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[ 150 (D) afford thc attorncy for the Govcrnmcet an

151 opportunity to speak cquivatent to that of thc

L 152 defcndant's counscl to speak to thc court;

7 153 (l) if sentence is to bc imposed for a crimc of v-iolenec or

154 scxual abusc, address thc victim personally if the -victim is

L4 155 prcsent at the sentcftcing hcaring and detcrmiinc if the victim

156 wishcs to akec a statcmcet or-prcsent any information in

L
157 rclation to the sentetee.

158 (4) In Camera Proceedings. Thc ectut's wdntmary of

159 information under subdivision (c)(3)(A) may bc in camcra.

160 Upon joint motion by the defendant and thc attorncy for thc

161 Covcrnmnt, thc court may h ca r in eamr thc stnte±cnts

162 made tnder subdivision (e)(3)(IB), (C), (D), and (E) bythc

7- 163 defcndan, the defcndent's counsel, the vietitmorthe atterney

164 for thc govcmmcnt.

L 165 (5) Notification of Right to Appeal. A41r imposing

166 sentene in a case which has gonc to trial on a plca of not

L



L
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167 guilty, the, eourt must atdvise the defcndant of the right to

168 app1AL. Aftr -_ tne_ in any ease, the eturt *Ust

169 advisc thc defecndant of any right to appeal the sentenec, and

170 of the righ of the person who isiinable to-pay tho eost of a
EL

171 appeal to apply for lqaoe to appeal in forma pauperis. If thc

172 defendant so requests, the clerk ofthc court must immediately

173 prepare and filc a noticc of appeal on behalf of the defendant. r
174 (d) Judgment

175 (1) In Gnceral. Ajudgmcnt of conviction must set forth

176 the plca, the vcrdict or findings, the adjudication, and the L

177 sentenee. If +th d:findfnt is found nt guily or for my any

178 other reason is entitlod to be diseharged, judgeont must

179 bo entered accordingly. Tho judgmcent must bc signed by

180 the judge and td the elLrk.

181

,_

1
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182 (2) Criminal Forfeiture. Forfeiturc procedures arc

183 govcrecd byRulc32.1.
r

184 (c) Plea Withdraw-al. If motioento withdraw aplca of guily

185 or nol contenderc is made before sentence is imposed, the

186 court may permit the plea to be withdrawn if the defendant

187 shows any fair and just reason. At any later time, a plea may

188 be set aside only on direct appeal or by motion uder 28

189 rT4-S.pG.c C 2t C -S-.

190 (f) Dcfinitions. IX r purposes ofthis rtle

L 191 (1) "victim" means any individual against whom an

192 offcnsc has been committed for which a sentcn-c is to be

193 imposed, but the right of allocution under subdivision

L 194 (c)(3)(E), mtay be exercised instead by

195 (A) a parent or legal guardian if the victim is below

196 the age of eighteen years or ncompetent; or

-The Supreme Court approved amendments in April 2000. The amendments take effect on December 1, 2000, unless
Congress takes action otherwise.

L
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197 (B) one or mere family members or relatives

198 designated by the eourt if the vietim is deeeased of

199 incapaitated, .J

200 if such person or pesns are present at the sentencing 0

201 hearing, rcgardlss of whether the victim is present-

202 and EJ
203 (2) "crime of vialenec or sexual abuse" means a crime

Li

204 that involved the use or attempted or threatened useCof

205 physieal foric against the person or property of anothcer,

206 or a crime under chapter 109A-of title 18, United States

207 Gfd r
208 Rule 32. Sentencing and Judgment

209 (X Definitions. The following definitions apply under this

210 rule: E,

211 X "Victim" means an individual against whom the

212 defendant committed an offense for which the court

213 will impose sentence.

ro
LI
rfy
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214 " "Crime of violence or sexual abuse" means:

215 (A) a crime that involves the use, attempted use,

LI. 216 or threatened use of physical force against

217 another's person or property: or
L

218 (B) a crime under 18 U.S.C. 6 2241-2248 or

L. 219 §& 2251-2257.

220 X Time of Sentencing.

221 (I In GeneraL The court must impose sentence without

222 unnecessary delay.

223 (2 Changing Time Limits. The court may. for good

224 cause, change any time limits prescribed in Rule 32.

225 X Presentence Investigation.

Lo 226 ( Required Investigation.

227 (A I In General. The probation officer must

228 conduct a presentence investigation and

229 submit a report to the court before it imposes

230 sentence unless:

L



L
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231 Ah 18 U.S.C. § 3593(c) or another statute 7

232 requires otherwise, or

233 (ii) the court finds that the information in the

234 record enables it to meaningfully exercise its

235 sentencingauthorityunderl8U.S.C. §3553,

236 and the court explains its fmding on the L

237 record. 7

238 (B) Restitution. If the law requires restitution, the

239 probation officer must conduct an

240 investigation and submit arenortthat contains 7
241 sufficient information for the court to order r
242 restitution.

243 (2 Interviewing the Defendant. The probation officer [
244 who interviews a defendant as part of a presentence

245 investigation must, on request. give the defendant's

246 attorney notice and a reasonable oppotunity to attend

247 the interview.

Pi
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248 (d) Presentence Report

249 (1) Contents of the Report. The presentence report must

250 contain the following information:

251 (A) the defendant's history and characteristics.

252 including:

253 ) any prior criminal record:

7 254 Xd the defendant's financial condition: and

255 (iii) any circumstances affecting the

256 defendant's behavior that may be helpful

257 in imposing sentence or in correctional

258 treatment:

259 () the kinds of sentences and the sentencing

260 range provided by the Sentencing

7i 261 Commission's guidelines, and the probation

L ,.
262 officer's explanation of any factors that may

263 suggest a more appropriate sentence within or

264 without an applicable guideline:

L
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265 a reference to any pertinent Sentencing
7fl

266 Commission policy statement:

267 (D) verified information, stated in a

268 nonargumentative style. that assesses the

269 financial, social. psvchological, and medical

270 impact on any individual against whom the

271 offense has been committed:

272 (M) when appropriate, the nature and extent of

273 nonprisonproaramsandresourcesavailableto F
274 the defendant:

275 X when the law permits the court to order

276 restitution, information sufficient for such an

277 order,

278 (L) if the court orders a study under 18 U.S.C.
a

279 § 3552(bV any resulting report and

280 recommendation: and ;

281 LH) any other information that the court requires.

L.
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282 m Exclusions. The presentence report must exclude the

L 283 following:

284 (A) any diagnoses that, if disclosed. might

285 seriously disrupt a rehabilitation program:

286 B any sources of information obtained upon a

287 promise of confidentiality: and
L

288 ( m) any other information that, if disclosed, might

289 result in physical or other harm to the

290 defendant or others.

291 (e) Disclosing the Report and Recommendation.

292 (1) Time to Disclose. Unless the defendant has consented

293 in writing. the probation officer must not submit a

294 presentence report to the court or disclose its contents

295 to anyone until the defendant has pleaded guilty or

296 nolo contendere. or has been found guilty.

297
L

L,

LR



rE

L

52 FEDERAL RULES OF CRIMINAL PROCEDURE r
298 (Q Minimum Required Notice. The probation officer

299 must give the presentence report to the defendant, the

300 defendant's attorney, and the attorney for the

Li301 government at least 35 days before sentencing unless

302 the defendant waives this minimum period. L
303 (Q SentenceRecommendation. By local rule orby order

304 in a case, the.court may direct the probation officer 7

305 not to disclose to anyone other than the court the L

306 officer's recommendation on the sentence. K
307 ) Objecting to the Report. E
308 (1) Time to Object. Within 14 days after receiving

309 the presentence reports the.parties must state in

310 writing any objections, including objections to

311 material information, sentencing guideline ranges.

312 and policy statements contained in or omitted

313 from the report. K

L l

I7,r

Xa,s



FEDERAL RULES OF CRIMINAL PROCEDURE 53

314 ( Serving Obiections. An obiecting party must provide

315 a copy of its objections to every other party and to the

316 probation officer.

317 (3) Action on Objections. After receiving objections, the

318 probation officer may meet with the parties to discuss

319 the objections. The probation officer may then

320 investigate further and revise the presentence report as

321 appropriate.

322 ( Submitting the Report. At least 7 days before

323 sentencing, the probation officer must submit to the court

324 and to the parties the presentence report and an addendum

325 containing any unresolved objections. the grounds for

326 those obj ections, and the probation officer's comments on

327 them.

328 X Sentencing.

329 (1) In General. At sentencing, the court:
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330 (A must verify that the defendant and the

331 defendant's attorney have read and discussed [
332 the presentence report and any addendum to [
333 the report:

334 (W must give the defendant and the defendant's

335 attorney a written summary of-or summarize [
336 in camera-any information excluded from the

337 presentence report under Rule 32(d)(2) on

338 which the court will rely in sentencing. and

339 give them a reasonable opportunity to

340 comment on that information;-

341 C must allow the parties' attorneys to comment

342 on the probation officer's determinations and

343 other matters relating to an appropriate

344 sentence: and

[7
n_
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345 - I ->) may. for good cause, allow a party to make a

Lo 346 new objection at any time before sentence is

347 imposed.

348 Q Introducing Evidence; Producing Statements. The

349 court may permit the parties to introduce evidence on

350 the objections. If a witness testifies at sentencing,

351 Rule 26.2(a)-(d) and (f) applies. If a party does not

L 352 comply with a Rule 26.2Ua) order to produce a

L 353 witness's statement, the court must not consider that

354 witness's testimony.

L 355 L Court Determinations. At sentencing. the court:

7 356 LAI may accept any undisputed portion of the

357 presentence report as a finding of fact
L.f

358 () must rule on any-

359 (j unresolved objection to a material matter in

7 360 the presentence report: and

L

rF
l
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361 ( Xjother controverted matter, unless the court

362 determines that a ruling is unnecessary either L

363 because the matter will not affect sentencing, g7
364 or because the court will not consider the

365 matter in sentencing: and

366 C must append a copy of the court's

367 determinations under this rule to any copy of

368 the presentence report made available to the L

369 Bureau of Prisons.

370 (4) Opportunity to Speak.

371 (A) By a Party. Before imposing sentence. the

372 court must:

373 (i) rovide -the defendant's attorney an

374 opportunity to speak on the defendant's

375 behalf[

Li

LI
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376 Xiij address the defendant personally in order to

377 permit the defendant to speak or present any

378 information to mitigate the sentence: and

379 (iii) provide an attorney for the government an

380 opportunity to speak equivalent to that of

381 the defendant's attorney.

382 (B) By a Victim. Before imposing sentence, the

383 court must address any victim of a crime of

384 violence or sexual abuse who is present at

385 sentencing and permit the victim to speak or

386 submit any information concerning the

387 sentence. Whether or not the victim is

388 present, a -victim's right to address the court

389 may be exercised by the following persons if

390 present:

391 (j) a parent or legal guardian.- if the victim is

392 younger than 18 years or is incompetent; or
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393 (ii) one or more family members or relatives the

394 court designates. if the victim is deceased or [7
395 incapacitated. 7
396 In Camera Proceedings. Upon a party's

397 motion the court may hear in camera any

398 statement made under Rule 32(h}(4). E7
399 -M Notice of Possible Departure from Sentencing

400 Guidelines. Before the court may depart from the

401 Guidelines calculation on a ground not identified as a

402 ground for departure either in the presentence report C

403 or in a prehearing submission by a parts. the court

404 must give the parties reasonable notice that it is 7
405 contemplating such a departure. The notice must 7
406 specifically identif the ground on which the court is

407 contemplating a departure.

408 (i) Defendant's Right to Appeal.7

409 (f Advice of a Right to AppeaL

Ljj
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410 (A) Avpealing a Conviction. If the defendant

411 pleaded not guilty and was convicted, after

412 sentencing the court must advise the

413 defendant of the right to appeal the

414 conviction.

415 (B) Appealing a Sentence. After sentencing-

416 regardless of the defendant's plea - the court

417 must advise the defendant of any right to

418 appeal the sentence.

419 (C) Appeal Costs. The court must advise a

420 defendant who is unable to pay appeal costs of

421 the right to ask for permission to appeal in

422 forma pauperis.

423 (@ Clerk's Filing ofNotice. If the defendant so requests.

424 the clerk must immediately prepare and file a notice

425 of appeal on the defendant's behalf.

426 (U Judgment.



L
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427 W In General. In the judgment of conviction, the court

428 must set forth the plea-the jury verdict or the court's

429 findings. the adjudication. and the sentence. If the

430 defendant is found not guilty or is otherwise entitled

431 to be discharged. the court must so enter judgment.

432 The judge must sign the judgment, and the clerk must

433 enter it. -

434 (Q Criminal Forfeiture. Forfeiture procedures are

435 governed by Rule 32.2. Li

F
Li



Rule 32
Substantive Change Package
May 10, 2000

COMMITTEE NOTE

The language of Rule 32 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughput the rules. These changes are intended to be stylistic only, except as
noted below.

The rule has been completely reorganized to make it easier to follow and apply. For
example, the definitions in the rule have been moved to the first sections and the sequencing
ofthe sections generally follows the procedure for presentencing and sentencing procedures.

Under current Rule 32(c)(1), the court is required to "rule on any unresolved
objections in the presentence report." The rule does not specify, however, whether that
provision should be read literally to mean every objection that might have been made to the
report or only on those objections which might in some way actually affect the sentence.
Revised Rule 32(h)(3)(i) now explicitly requires that the court must rule on any "unresolved
objection to a material matter" in the presentence report, whether or not the court will
consider it in imposing an appropriate sentence. This is a change from the current rule. If,
on the other hand, the unresolved objection addresses any other controverted matter, the
court must either make a finding on the objection or decide that a finding is not required
because the matter will not affect sentencing or that the matter will not be considered at all
in sentencing. See Rule 32(h)(3)(ii). The new language recognizes that even if an unresolved
objection may not have any impact on determining a sentence under the Sentencing
Guidelines, it often affects other important post-sentencing decisions. For example, the
Bureau of Prisons consults the presentence report in deciding, for example, where a
defendant will actually serve his or her sentence of confinement. See A Judicial Guide to the
Federal Bureau of Prisons, 11 (United States Department of Justice, Federal Bureau of
Prisons 1995) (noting that "Bureau relies primarily on the Presentence Investigator
Report..."). See also 18 U.S.C. § 3621 (Bureau of Prisons decides where prisoner will serve
sentence); United States v. Velasquez, 748 F.2d 972, 974 (5th Cir. 1984) (rule designed to
protect against evil that false allegation that defendant was notorious alien smuggler would
affect defendant for years to come); United States v. Brown, 715 F.2d 387, 389 n.2 (5th Cir.
1983) (sentencing report affects "place of incarceration, chances for parole, and relationships
with social service and correctional agencies after release from prison). Thus, the Committee
considers a "material" matter to be one that will likely affect the defendant's subsequent
treatment, including decisions made by the Bureau of Prisons. To that end, counsel should
be prepared to point out to the court those matters that are typically considered by the Bureau
of Prisons in designating the place of confinement. For example, the Bureau considers:



"the type of offense, the length of sentence, the defendant's age, the defendant's L/
release residence, the need for medical or other special treatment, and any placement
recommendation made by the court." Ad

1Li
A Judicial Guide to the Federal Bureau of Prisons, supra, at 11. Thus, even assuming that
a unresolved objection to the report's discussion about the need for medical treatment might
not affect the sentence, it would be considered under the revised rule to be a material matter
and one to be resolved by the court. Further, a question as to whether or not the defendant
has a "drug problemn" could have an impact on whether the defendant would be eligible for
prison drug abuse treatment programs. 18 U.S.C. § 3621(e) (Substance abuse treatment).
Accordingly, the Committee would view that as a material matter to be resolved by the court.

Rule 32(h)(4)(13) includes a change permitting a victim of a crime under 18 U.S.C. L
§§ 2251-57 (child pornography and related offenses) to address the court at sentencing. The
Committee considered those victims to be similar to victims of sexual offenses under 18 7
U.S.C. §§ 2241-48, who already possess that right.

Rule 32(h)(4)(C) includes a change concerning who may request an in camera
proceeding. Under current Rule 32(c)(4), the parties must file a joint motion for an in
camera proceeding to hear the statements by the defense counsel, the defendant, the attorney
for the government, or any victim. Under the revised rule, any party may move that the court L
hear in camera any statement-by a party or a victim-made under revised Rule 32(h)(4).

Rule 32(h)(5) is a new provision that reflects Burns v. United States, 501 U.S. 129,
138-139(1991). InBurns, the Court held that before a sentencing court could depart upward
on a ground in the Sentencing Guidelines, not previously identified in the presentence report
as a ground for such departure, Rule 32 requires the court to give the parties reasonable
notice that it is contemplating such a ruling and to identify the specific ground for the
departure. The Court also indicated that because the procedural entitle'ments in Rule 32
apply equally to both parties, it was appropriate to address the issue of requiring notice
whether the sentencing court departs either upward or downward. Id. at 135, n.4.

Finally, current Rule 32(e), which addresses the ability of a defendant to withdraw L
a guilty plea, has been moved to Rule 1 1(e).

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the L
Committee decided to publish separately any rule that includes what it considered at least
one major substantive change. The purpose for this separate publication is to highlight for L
the bench and the bar any proposed amendments that the Comnmittee believes will result in
significant changes in current practice. Rule 32 is one of those rules. This version of Rule
32 includes an amendment that expands the occasions that the sentencing judge-would have 7
to rule on unresolved objections to the presentence report. This version requires the judge

[



to rule on every unresolved "material" matter in the report. Another version of Rule 32, that

does not include this provision, is being published simultaneously in a separate pamphlet.
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1 Rule 35. Correetion or Rcduction of Sentence

2 (a) Correction of Sctenee on Remand. Thc court shall FL
3 eorrect a sentece that is determnined on appeal undor 1 8

4 U.S.C. 3742 to have been imposed i -violation of law, to

5 havc been imposed as a rcsult of an incorrect application

6 of the scnftneing guidelines, or to be unrcasonablc, upon

7 romand of the ease to the court

8 (1) for inposition of a sentonec in accord with the

9 findings of the eoot of appeals, or

10 (2) for fRrter sentenoing procsedings if, aftcr suh

11 proceedings, the coum t detemine s tht the origina

12 sentenec was incorneet.

13 (b) Reduction of Scntence for Substantlal Assistance. If

14 the Coveornt 5o movos within one year after the

15 sertnteec is imposed, th court may reduco a sentenee to L
16 refleot a defendant's subsequont, substantial assistance -in

'

17 is-ctiatin or-Asutine-rso inaccrda ^[



62 FEDERAL RULES OF CRIMINAL PROCEDURE

18 with thc guidelincs and policy statcmcnts issued by thc

Kv 19 Scetencing Commission under 28 U.S.C. § 994. Thc

20 court may consider a govcrnmcnt motion to reducc a

21 sentenec madce onec ar or morc aftcr thc sentenec is

v ~~ ~ ~~~22 imposed if thc defendant's substwantia assistance involes-c

L ~~ ~ ~~23 informatio or evidenece ot knwe by the defimidant until

24 onc year or nmorc aftcr sentencc is imposed. In cvaluating

25 whether substantil assistanec has been rendered, thc

26 court may considcer thc defendant's prc-sentencc

L,> 27 assistanmc. In applying this subdivision, thc court may

28 reducc thc sentenec to a level below that cstablished by

iL-I 29 statutc as a minimum s4ntcne.

30 (c) Correction of Scntence by Scntencing Court. Thc

K~~ ~ 1 ^ - -_ -_ _ _ _ _ _ _ _ 7 _ _ _ _ _ _ _ _ _ _ _ _ _ _

31 court, aeting within 7 days after the imposition o

32 sentenmc, may orrect a senttne that was imposce as the

33 rcsult of arithmeticet, tcchnieal, or other clcar crror.

34 Rule 35. Correcting or Reducing a Sentence

,

K
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35 (a) Correcting Clear Error. Within 7 days after sentencing.

36 the court may correct a sentence that resulted from

37 arithmetical, technical, or other clear error.

38 1j) Reducing a Sentence for Substantial Assistance.

39 ( In General. Upon the government's motion made

40 within one year of sentencing. the court may reduce a

41 sentence if: 7

42 (A) the defendant, after sentencing. provided

43 substantial assistance in investigating or

44 prosecuting another person: and

45 f) reducing the sentence accords with the

46 Sentencing Commission's guidelines and

47 policy statements. L

48 - Later Motion. The court may consider a government

49 motion to reduce a sentence made one year or more

50 after sentencing if the- defendant's substantial

51 assistance involved information not known - or the

U

U
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52 usefulness of which could not reasonably have been

53 anticipated - until more than one year after

54 sentencing.

55 (Evaluating Substantial Assistance. In evaluating

56 whether the defendant has provided substantial

57 assistance, the court may consider the defendant's

58 presentence assistance.

59 4 Below Statutor Minimum. When acting under Rule

60 35(b). the court may reduce the sentence to a level

61 below the minimum sentence established by statute.

L~~~~~~~,

L



Rule 35 L
Substantive Change Package
May 10, 2000

COMMITTEE NOTE r
The language of Rule 35 has been amended as part of the general restyling of the

Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only, except as
noted below.

The Committee deleted current Rule 3 5(a) (Correction on Remand). That rule, which
currently addresses the issue of the district court's actions following a remand on the issue
of sentencing, was added by Congress in 1984. P.L. 98-473. The rule cross-references 18
U.S.C. § 3742, also enacted in 1984, which provides detailed guidance on the various options
available to the appellate courts in addressing sentencing errors. In reviewing both
provisions, the Committee concludedthat Rule35(a)wasno longer needed. Firstthe statute
clearly covers the subject matter and second, it is not necessary to address an issue that
would be very clear to a district court following a decision by .a court of appeals. The
remaining subdivisions have been re-numbered.

Former Rule 35(c), which addressed the authority of the court to correct certain
errors in the sentence, is now located in Rule 35(a).

A substantive change has been made in Rule 35(b). Under the current rule, if the
government believes that a sentenced defendant has provided substantial assistance in
investigating or prosecuting another person, it may move the court to reduce the original
sentence; ordinarily, the motion must be filed within one year of sentencing. In 1991, the F
rule was amended to permit the government to file such motions after more than one year L
had elapsed if the government could show that the defendant's substantial assistance
involved "information or evidence not known by the defendant" until more than one year had
elapsed. The current rule, however, did not address the question of whether a motion to
reduce a sentence could be filed and granted in those instances when the defendant's
substantial assistance involved information known to the defendant within one year after 7
sentencing, but no motion was filed because the significance or usefulness ofthe information iJ
was not apparent until after the one year period had elapsed. The courts were split on the
issue. Compare United States v. Morales, 52 F.3d 7 (1st Cir. 1995) (permitting filing and
granting of motion) with United States v. Orozco, 160 F.3d 1309 (11th Cir. 1998) (denying
relief and citing cases). Although the court in Orozco felt constrained to deny relief under
Rule 35(b), the court urged an amendment of the rule to:

address the apparent unforeseen situation presented in this case where a convicted
defendant provides information to the government prior to the expiration of the 1
jurisdictional, one-year period from sentence imposition, but that information does



not become useful to the government until more than one year after sentence
imposition. Id. at 1316, n. 13.

The Committee has amended the rule to make clear that a sentence reduction motion
is permitted in those instances identified by the court in Orozco. The rule's one-year
restriction generally serves the important interests of finality and of creating an incentive for
defendants to provide promptly what useful information they might have. Thus, the
proposed amendment would not eliminate the one-year requirement as a generally operative
element. But where the usefulness of the information is not reasonably apparent until a year
or more after sentencing, no sound purpose is served by the current rule's removal of any
incentive to provide that information to the government one year or more after the sentence
(or if previously provided, for the government ton seek to reward the defendant) when its
relevance and substantiality become evident.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the
Committee decided to publish separately any rule that includes what it considered at least
one major substantive change. The purpose for this separate publication is to highlight
for the bench and the bar any proposed amendments that the Committee believes will
result in significant changes in current practice. Rule 35 is one of those rules. This
proposed revision of Rule 35 includes an amendment that would authorize a court to hear
a motion to reduce a sentence, more than one year after sentence was imposed, when the
defendant's substantial assistance involved information known to the defendant within
one year after sentencing, but no motion was filed because the significance or usefulness
of the information was not apparent until after the one year period had elapsed. Another
version of Rule 35, which does not include this amendment, is being published
simultaneously in a separate pamphlet.
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I Ruie 41. Search and S'izure

2 (-) Authbrity ssuc Warrant-. Upon thc request of a Li
3 federal law m cnfr nt offier attorncy for the

4 govcwment, a scarch w want authorized by this rulma

5 be issued (1) by a federal magisatcjdgce, or statco ewt

6 of record within thc federal district, for a scarch-of F
7 propert or for a person vwithin the district and (2) by a

8 federal magistratcjudgc for a scarch of property or for a

9 person cithor within or outsidc thc district if thc prperty

10 r -crson withi-n the district when the wafrai-t is :ought

11 but might movo outsidc thc district before the warrant is

12 exeeuted.

13 (b) Property or Pcrsons Which May hc Scized With a

14 Warrant. A waranlt may be issued t1 dr this rule to

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _+ Ls__ _ _ _ _ _,_ V1 5 searh for and seize any (1) property that, eor&6tutes

16 cvidenec of thc commission of a criminal offmcsc; or (2)

17 contraband, th fruits of thc crimc, or things otherwisc

Ct2



L

66 FEDERAL RULES OF CRIMINAL PROCEDURE

18 criminally possessed; or (3) property designed or irntnded

19 for use or which has been used as the means of

20 cornmitting a criminal offcnse; or (4) person for whose

21 arest there is probable cause, or who is unakwf~ily

22 restained.

23 (c) Issuance and Contents.

24 (1) Warrant Upon Affidavit. A warrant other th a n a

25 wmrant-tpon oral testimony under parraph (I) Of

26 this subdivision shall issuc only on an affidavit or

e ~~ ~ ~~~27 affidavits woornto befoerthe feder64 magishratejudge

28 or statejudge and establishing grounds for issuing the

29 warat. If the federal magistratcjudgc or state judge

fN 3is satisfied that thi g undsforthe applieafio eist r

31 that there is probable eause to believe that they exist,

32 that magistrate judge or state judge shall issue a

33 warrant ideftlgthe poperty or p rsonto be seized

FF 34 and naming or describing the person or place to be

L
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35 scarched. l fndingof b causmay-h-b

36 upon hcarsay cvidenec in wholc or in part. Bcefoc

37 ruling o- a request for a warnt th federal magistrate

38 judgc or state judge may require the afflant to appear

39 personally and may examinc under oath the affiant

40 and any witnesses the affiant may producc, provided L

41 that such procfcding shall bc taken down by a court e

42 reportcr or recording cquipmcnt and madc part of thc

43 affidav-it. .T warrant shall be directed to a civil

44 officer of thc United States authorized to cnforec or

45 assist in cnforcing anya thorcof or to a persoit so

46 authorized by the Nmesident of thc United States. It

47 shlrl conmmnd thc officcr to scarch, wirthn a

48 spVcificd period of timc not to exeeed 10 days, thc

49 person or, placc named for thc property or person

50 specified. Thc warrant shalbe served in thc daytime,

51 urAess the issting authority, by appropriate prvision

ex ; Z F~t FE P vv

-4,



L

L
68 FEDERAL RULES OF CRIMINAL PROCEDURE

52 int4te warrant, and for reasonablc causc shown,

53 authorized its execution at times othor than daytime.

54 It shall designate a federal magistratc judgc to whom

55 it shall be returned.

56 (2) Warrant Upon Oral Tcstimony.

57 (A) Gcecral Rule. If the circumstanees makecit

58 reasonabl to dispense, in wloe or in part;

59 with a written affidit, a Federal magistrate

60 Ijudge may issuc a warrant based upon sworn

61 testimony emu-eated by tclephonc or

62 other appropriate means, including faesimilc

63

Th 64 M) Appliation. Thc person who is requesting

65 the warrant shall prepare a doeument to be

66 komwn as a duplicate original warrant and

67 shall read such duplicatc original warrant,

68 verbatim, to the Foderal magistratejudg. The
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69 a .istr.udge shall er, verbatim,

70 what is so read to such magistratejudgc oft a

71 d o cu m cn t to b e k n ow n as th e o r ig in a w arran t. j

72 T h c Foedral maistrate judgc may direet that

73 the warrant be modified.

74 (G) Issuanec. If thc Federal magistrate judge is

75 satisfied that the eirfuwmstanmcs arc such as toe
,'I

76 makc it reasonable to dispense wit a writt^r-

77 affidavit and that the grounds for the .

78 application cxist or that there is probablc
rnl447r________________lL __-_ t_ ___ ____1

79 eause to believc dtha they exist the Federal

80 nagistratc judgc shall order thc issu-ac ofn

81 walrant by direting, thc person requsting the

82 warrant to sign the Federal magistrat judgc's

83 namc on the duplicatc original warrant. Thc t

84 Poderal magistrate judge shall imnediately

85 sign the original w.rrant and entfr on th fe.

OX5 Et V 5 W vv 1 91tW1VX1- 1 Ir
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86 ofthc original war rathe eace timewhefth +

87 warrt red to bc issued. Thc finding

88 of probablc causc for a warrant upon oral

89 testimony may bc based on thc samc kind ot

90 .cvidenec as is sufficicnt for a warrant upon

71 991
\L

92 (D) Rcoirding and Certifleation of Testimony.

93 Whcn^ a caller informs thc Fcderal magistratc

f
94 judgc that thc purposc of the call is to requcst

95 a wan-ant, thc Fcderal magistratc judgc shall

96 irmncdiatcly placc under oath cach person

97 whosc testimony forms a basis of the

r 98 application and cach person applying for that

99 warrant. If a v oicc eording de-vicc is

100 availablc, thc Fcdcral magistratc judgc shall

101 reeord by mecans of sueh deviee all of-the eall

102 afterthe ealler inforis the Federal magistratc

,PI
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103 judgc that thc purposc of the call is to rcqucst

104 a wwrait. Otherwise a steftgraphie or

105 longhand vcrbatim record shall bceadc. If a e

106 voicc rcordirg- evicc is used or a

107 stenographic rcord rmadc, the Federal

108 magistratc judgc shall hawc thc record E

109 3anseribed, shall eerify the actu-acy of the E

110 transcription, and shall fil a copy of- th

111 original record and thc transcription with the

112 codrt. If a longhand verbatim record is madc,

113 thc Fcderal naisctatejudge shall fie a signed

114 copy with thc eourt.

115 (-) -ontenb. Thc eantents ofawarrAntupon oral

116 testimony shall bc tc samc as thc contents of

117 awarrantiupon afidavit.

118 2-(F) Additional Rule for Exccution. Thc person

119 who cxecutcs the warrant shall c-etcr thc cxact

L



7,
l I

72 FEDERAL RULES OF CRIMINAL PROCEDURE

120 time of executionon the face of the duplcate

121 eriginal wfarrant.
e ~~~~~121

122 (C) Motion to Suppress Precluded. Absent a

123 finding of bad faith, evidenee obtained

124 pursuant to a warrant issued under this

125 paragraph is not subject to a motion to

r 126 supress on th ground ta the circumstances

127 were not such as to makc it reasonable to

128 dispense with a written affidavit.

129 (d) Execution and Return wvith Insentory. The officer

130 taking property under the warrant shall give to tho person

131 from whom or from whose promises the property was

132 taken a copy of the Waflant and a reecipt for tho property

133 takon or shall leave theeopy and recoipt at tho placo from

134 which thc property was _ taon. Te etunshall be made

135 prmptl an sll c ompanied by a nriten i ry

U~~~~ I2<_e 7 _l_ 1 1Llj ) - _ vfAL.A n-vtn.
136 of any property taken. The inventory shall bo made in the

7'L

L
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137 prcsencee of thc applicant for thc warralt and thcpcrsm

138 from whosc posscssion or prcmiscs thc property was

139 takn, if they arc prcsent, or in thc prcsenee of at least onc K

140 credibl e person othcr than the applicant for the warrant or

141 thc peson from whos -^sscssion or rcmises thc

142 property was takcn, and shall bc vcrificd by thc officer.

143 The fcderal magistatrcjtdg shal ipon rcquest deiver a-

144 copy of thc invcntory to thc person from or from whose

145 premiscs thc propcr- was tAn and to thc applicant for

146 the warrant.

147 (e) Moticn for Reum of Prope-rty; A person aggrieved by

148 an unlawful search and sr e by th deprivationot

149 property may mOVe thc district court for thc distric in

150 which thpropcrty wasecized for thc rcturn of the

151 property onthc grdhat sh person is cntitlcd to

152 lawful posscssion of thc property. Thc court shall rcccive

153 cvidene on anyssu of faet ncessaryto thc decision o

U
V..
L
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154 the motion. If thc motion is granted, thc property shall bc

L 155 rctumcd to thc movant, although rcasonablc conditions

156 may bc imposed to protcct acecss and usc of thc property

157 in subseguent .proceedings. if a motion for rturn ot

158 preretyis madc or comes on for hcaring in thc district of

159 trial after an indictmcnt or information is filed, it shall bc

r- 160 trcated also as a motion to supprcss under Rulc 12.

161 (1) Mlotion to Suppress. A motin to supprcss cvidenec may

162 bc maud m the court of the distriet of tritl4 as provided i

163 RIule 12.

164 (g) Rcturn of Papers to Clerk. Thc federal magistratcjudgc

165 beforc whom thc warrant is rcturned shall attach to thc

166 warrant a copy of the rctumt, inventory and all other

167 papers in eonreetion therewith and shall filc them with

168 thc clerk of thc district court for thc district in which thc

169 property was scized.

L
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170 (h) Scope and Dcfinitions. This rulc does not modify any

171 act, inconsistent with it, regulating search, seizure and the V

172 issuanac fd exeution of scarch warrants inf

173 eircufn-tanoes for which special provision is madc. Ihc

174 term "property" is used in this rulc to includc documcnts,

175 books, papers and any othr tagible objects. The term L
176 "daytimc" is used in this rulc mean hours from 6:00 a.m.

177 to 10:00 p.m. according to local timc. T phrasc "federal

178 law foreement officer" is used in this rulc to monan an

179 goverment- agent, othfr than an attorney for the

180 govcrnmcnt as defined in Rule 54(c),c who is engaged in

181 the cenforcmcnnt of the crial laws and is within any

182 ratgary of offiecrs autorizedbytheAttorne Generalto

183 request the issuance of a seoaro wen-ant.

184 Rule 41. Search and Seizure U
185 La) Scope and Definitions. -
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186 (i@ Scope. This rule does not modify an, statute

L, td187 regulating search or seizure, or the- issuance and

188 execution of a search warrant in -, special

- 189 circumstances.

Me 190 (Q Definitions. The following definitions apply under

191 this rule:

192 (A) , "Property" includes documents. books. papers.

193 other tangible objects. and information.

194 (M) "Daytime" means the-hours between 6:00 a.m.

195 and 10:00, p.m.,according to local time.

196 (ia "Federal law enforcement officer" means a

i_ 197 government agent (otherthan an attorney for

198 the, government) who is engaged in the

199 enforcement ofthe criminal laws and is within

200 any category of officers authorized by the

201 Attorney General to request the issuance of a

202 search warrant.
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203 (bj Authority to Issue a Warrant. At the request of a federal

204 law enforcement, officer or an attorney for the i

205 government: -

206 (1 a magistrate judge having authority in the district - or

207 if none is reasonably available, a judge, of a state court

208 of record in the district - may issue a warrant to L
209 search for and seize, or covertly observe on a

210 noncontinuous basis a person or property located

211 within the district: and

212 m, a magistrate judge may issue a warrant for a person or

213 property outside the district if the person or property

214 is located within the district when the warrant is

215 issued but might move outside the district before the

216 warrant is executed.

217 (c) Persons or Property Subject to Search or Seizure. A L
218 warrant may be issued for any of the following: V
219 (fl evidence of the commission of a crime;



78 FEDERAL RULES OF CRIMINAL PROCEDURE

220 ( contraband, fruits of crime, or other items illegally

221 possessed:,

222 (3 property designed for use, intended for use, or used in

223 committing a crime: or

224 ( a person to be arrested or a person who is unlawfully

225 restrained.

226 (d Obtaining a Warrant.

227 (1) Probable Cause. After receiving an affidavit or other

228 information, a magistrate judge or a judge of a state

229 court of record must issue the warrant if there is

230 probable cause to search for and seize, or covertly

231 observe, a person or property under Rule 41(c).

232 ( ReAuesting a Warrant in the Presence of a Judge.

233 (A) Warrant on an Affidavit. When a federal law

234 enforcement officer or an attorney for the

235 goverment presents an affidavit in support of

236 a warrant, the iudge may require the affiant to
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237 apoear personally and may examine under

238 oath the affiant and any witness the affiant

239 produces.

240 ) Warrant on Sworn Testimony. The judge may C

241 wholly or partially dispense with a written L

242 affidavit and base a warrant on sworn

243 testimony if doing so is reasonable under the 7
244 circumstances.

245 (C) Recording TestimonU. Testimony taken in

246 support of a warrant must be recorded by a

247 court reporter or by a suitable recording

248 device, and the judge must file the transcript .

249 or recording with the clerk. along with any f

250 affidavit.

251 (1) Reguesting a Warrant by Telephonic or Other

252 Means.
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253 (A) In General. A magistrate judge may issue a

254 warrant based on information communicated

255 by telephone or other appropriate means

256 including facsimile transmission.

257 (n.) Recording Testimony. Upon learning that an

258 applicant is requesting a warrant, a magistrate

259 iudge must:

260 QJL place under oath the aplicant and any

261 person on whose testimony the application

262 is based: and

263 Qii) make a verbatim record of the

264 'conversation with a suitable recording

265 device, if available, or by court reporter.

266 or in writing

267 (C? Certifying TestimonU. The magistrate judge

268 must have any recording or court reporter's

269 -notes transcribed, certify the transcription's
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270 accuracy. and file a copy of the record and the

271 transcription with. the clerk. Any written

272 verbatim record must be signed by the

273 magistrate judge and filed with the clerk.

274 ( Suppression Limited Absent a finding of bad '

275 faith, evidence obtained from a warrant issued

276 under Rule 41(d)(3)(A) is not subject to

277 suppression on the ground that issuing the

278 warrant, in that manner was unreasonable

279 under the circumstances. 7
280 (e Issuing the Warrant.

281 (D In General. The magistrate judge or a judge of a state

282 court of record must issue the warrant to an officer X

283 authorized to execute it and deliver a cope to the

284 district clerk.

285 mZ Contents of the Warrant. The warrant must identify

286 the person or, property to be searched or covertly

r1

V;
p;H
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287 observed, identify any person or property to be seized.

288 and designate the magistrate judge to whom the

289 warrant must be returned. The warrant must

290 command the officer to:

291 (A) execute the warrant within a specified time no

292 longer than 10 days:

293 (fi execute the warrant during the daytime, unless

294 the judge for good cause expressly authorizes

295 execution of the warrant at another time: and

296 (C) return the warrant to the magistrate judge

297 designated in the warrant.

298 () Warrant by Telephonic or Other Means. If a

299 magistrate-judge decides to issue a warrant under Rule

300 41(d)(3)(A)V the following additional procedures apply:

301 (A) Preparing a Proposed Duplicate Original

302 Warrant. The applicant must prepare a

303 "proposed duplicate original warrant" and must
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304 read or otherwise transmit the contents of that

305 document verbatim to the magistrate judge. -'

306 (B) Preparing an Original . Warrant. The LK
307 magistrate judge must enter the contents of the

308 proposed duplicate original warrant into an

309 original warrant. -

310 Q Modifications. The magistrate judge may direct

311 the applicant to modify the proposed duplicate

312 original warrant. In that case, the judge must

313 also modif the original warrant.

314 ffl Signing the Original Warrant and the

315 Duplicate Original Warrant. Upon

316 determining to issue the warrant, the magistrate

317 judge must immediately sign the original

318 warrant enter on its face the exact time when

319 it is issued, and direct the applicant to sign the V
320 judge's name on the duplicate original warrant.
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321 (D Executing and Returning the Warrant.

322 ( Notation of Time. The officer executing the warrant

323 must enter on the face ofthe warrant the exact date and

324 time it is executed.

325 (Q Inventory. An officer executing the warrant must also

326 prepare and verify an inventory of any property seized

327 and must do so in the presence of:

328 (A) another officer. and

329 (B) the person from whom, or from whose

330 premises, the property was taken, if present; or

331 (C) if either of these persons is not present. at least

332 one other credible person.

333 ( Receipt. The officer executing the warrant must:

334 (A) give a copy of the warrant and a receipt for the

335 property taken to the person from whom, or

C 336 from whose premises. the propertM was taken:

337 or

L
rl'l

LE
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338 B leave a copy of the warrant and receipt at the

339 place where the officer took the property. L

340 (4) Return. The officer executing the warrant must E

341 promptly return it- together with a copy of the

342 inventor- to the magistrate judge designated on the

343 warrant. The judge must, on request. give a copy ofthe

344 inventory to the person from whom or from whose

345 premises the property was taken and to the applicant

346 for the warrant. Vy
347 (f Covert Observation of a Person or Property. If the

348 warrant authorizes a covert observation of a person or

349 property. the government must within 7 days deliver a to

350 copy to the person whose property was searched or E

351 observed. Upon -the government's motion, the court

352 may on one or more occasions for good cause extend

353 the time to deliver the warrant for a reasonable period.

354 ( Motion to Return Property. A person aggrieved
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355 by an unlawful search and seizure of property or by

356 the deprivation of property may move for the

357 property's return. The motion must be filed in the

358 district where the property was seized. The court

359 must receive evidence on any factual issue

360 necessar to decide the motion. If it grants the

361 motion, the court must return the property to the

362 movant. but may impose reasonable conditions to

363 protect access to the property and its use in later

364 proceedings.

365 Xhj Motion to Suppress. A defendant may move to suppress

366 evidence in the court where the trial will occur, as Rule 12

367 provides.

368 la Forwarding Papers to the Clerk. The magistrate judge to

369 whom the warrant is returned must attach to the warrant a

370 copy of the return. inventory, and all other related papers
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371 and must deliver them to the clerk in the district where the

372 property was seized.,

,

sl

r
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Rule 41
Substantive Change Package
May 10, 2000

at , ' COMMITTEE NOTE,

The language of Rule 41 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only, except as
noted below.

Rule 41 has been completely reorganized to make it easier to read and apply 'its key
provisions. Additionally, several substantive changes have been made.

First, revised Rule 41 now explicitly includes procedural guidance for conducting covert
entries and observations. Federal law enforcement officers have obtained warrants, based
upon probable cause, to make a covert search-not for the purpose of seizing property but
instead to observe and record information. Those observations may assist officers in
confirming information already in the possession, of law enforcement officials and in turn

L may assist in deciding whether, and by what means, to pursue further investigation. For
example, agents may seek a warrant to enter the office of suspected conspirators to determine
the layout of the office for purposes of seeking additional warrants to establish surveillance
points or to determine the number and identity of the participants.

Currently, Rule 41(a) recognizes the possibility that a search may occur of property
without any subsequent seizure taking place. But the remainder of the rule addresses only
traditional searches where the objective is the seizure oftangible property. Nonetheless, the
courts have approved the authority of law enforcement agencies to search for and seize
intangible evidence or information. See, e.g., Silverman v. United States, 365 U.S. 505
(1961) (conversations overheard by microphone touching heating duct); Berger v. New York,
388 U.S. 41:(1967) (wiretap of conversations); UnitedStatesv. Knotts, 460 U.S. 276 (1983)
(beeper); UnitedStates v. Karo, 468 U.S. 705,(,1984) (beeper); UnitedStates v. Biasucci, 786
F.2d 504 (2d Cir.), cert. denied, 479 U.S. 827 (1986) (visual information gathered by videoL camera); United States v. Torres, 751 F.2d 875 (7th Cir. 1984) (television surveillance of
safe house); United States v. Taborda, 635 F.2d 131 (2d Cir. 1980) (warrant required to view
private area through telescope).

Although the foregoing cases involved Fourth Amendment intrusions because they
involved monitoring activities within the defendant's zone of reasonable expectation of
privacy, they did not explicitly address the authority of agents to make covert entries. There
is authority for the view, however, that both the Constitution and Rule 41 are broad enough
to authorize a "surreptitious entry" warrant-for the purpose of observing tangible and

L intangible evidence. United States v. Villegas, 899 F.2d 1334, 1336 (2d Cir. 1990), citing

r



Dalia v. United States, 441 U.S. 238 (1979) and Katz v. UnitedStates, 389 U.S. 347(1967);r
United States v. Freitas, 800 F.2d 1451 (9th Cir. 1986), citing United States v. New. York
Telephone Co., 434 U.S. 159, 169(1977) (Rule 41 is notlimitedto tangible items)^. See also, ̂
United States v. Freitas, 856 F.2d 1425 (9th Cir. 1988) (on remand, court held that good faith
exception to exclusionary rule applied; officers had reasonably relied on search warrant,
based on probable cause, to surreptitiously search for information; failure to provide notice
under Rule 41(d) was technical error).*4 See also United States v. Villegas, supra, 899 F.2d L
at 1334-35 (2d Cir. 1990) (approving search warrant for "sneak and peek" entry of
defendant's buildings; court noted that Rule 41 does not define the extent of court's power C

to issue. search warrant). In some respects, the 'covert entry search for a noncontinous L
observation is less rintrusive than other ~ types of conventional intrusions. As the court in
United States v. Villegas observed:

[A covert entry search] is less intrusive than a conventional search with physical
seizure because the latter deprives the owner not only of privacy but also of the use
of his property. It is less intrusive than a wiretap or video camera surveillance
because the [covert entry] physical search is of relatively short duration,...and
produces information as of a given moment, whereas the electronic surveillance is
ongoing and indiscriminate, gathering in any activities within its mechanical focus.
Thus, several ofthe limitations on wiretap or electronic surveillance, such as duration
and minimization, would be superfluous in the context [of a covert entry search].

The Committee agrees that Rule 41 does not define the limits of the Fourth
Amendment, and is cognizant that the Supreme Court has upheld the validity of covert
entries with delayed notification, see, e.g., Dalia v. United States, 441 U.S. 238, 247-248
(1979) ("The Fourth Amendment does not prohibit per se covert entry performed for the
purposes of, installing otherwise legal electronic bugging equipment"); United States v.
Donovan, 429 U.S. 428,429 n. 19 (1977). The Committee also considered the argument that
it would be premature to amend Rule 41 in order to codify the views of only two circuits that
have expressly addressed the type of covert search addressed in the amendment, and that it
would be better to await further caselaw developments. Nonetheless, the Committee
believed that on balance, it would be beneficial to address the procedures (in particular theC
notice provisions) for covert entry searches in the Rule itself. Accordingly, revised Rule
41(b) 'recognizes the authority of 'officers to seek a warrant for the purpose of covertly
observing-on a noncontinous basis-a person or property. These types of intrusions are to
be distinguished from other continuous monitoring or observations that would be governed 'J

by statutory provisions or caselaw. See Title III, Omrnibus Crime Control and Safe Streets
Act of 1968, as amended by Title I of the 1968 Electronic Communications Privacy Act, 18
U.S.C. §§ 2510-2520; United States v. Biasucci, supra (use of video camera); United States L
v. Torres, supra (television surveillance). '

Under revised Rule 41 (e)(2), the warrant must describe the person or property to be covertly
observed..



Revised Rule 41 (f)(5) explicitly requires that if a covert entry search warrant has been
issued, the government must provide notice to the person whose property was searched

ell, within 7 days of the execution. The time for providing notice may be extended for good
cause for a reasonable time, on one or more occasions. This notice requirement parallels the
notice requirement for the traditional search but makes allowance for the fact that the
functions of covert entry searches would be frustrated by prior or contemporaneous notice
of the entry. See, e.g., United States Villegas, supra; United States v. Freitas, supra..

flr The second substantive change is in revised Rule 41 (b)(1). That provision requires
law enforcement personnel to first attempt to obtain a warrant from a federal judicial officer.
If none is reasonably available, they may seek a warrant from a state judge. This preference
parallels similar requirements in Rules 3, 4, and Rule 5. The Committee understands that
this change may have a dramatic impact in some districts, which experience a heavy criminal
caseload and rely routinely on state judges for assistance. That practice seems to be the
exception rather than the general rule, however. On balance, it is important to state a clear
preference that in the normal situation federal judicial authorities should be involved in
pretrial processing of federal prosecutions. The amendment is not intended to create any new
ground for contesting the validity of a search warrant or seeking to suppress evidence on the
ground that it was issued by the "wrong" judge.

Finally, two minor changes have been made to Rule 41(e), which governs the
procedures for issuing warrants under the rule. First, Rule 41 (e)(l) requires that after issuing
a warrant, the magistrate judge or state judicial officer must deliver a copy of the warrant to
the district clerk. Further, under Rule 41(e)(3), the warrant must designate the magistrate
judge to whom the warrant must be returned. The Committee believed that these changes
would provide for more efficient processing of warrants, particularly in those instances

L where a state court judge has issued the warrant.

REPORTERS' NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the
Committee decided to publish separately any rule that includes what it considered at least
one major substantive change. The purpose for this separate publication is to highlight
for the bench and the bar any proposed amendments that the Committee believes will
result in significant changes in current practice. Rule 41 is one of those rules. This
version of Rule 41 includes a significant amendment concerning the authority of a court
to approve search warrants for covert entries for the purpose of making observations.
Another version of Rule 41, which does not include this provision, is being published
simultaneously in a separate pamphlet.
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1 Rul 43. Presence of the Dcfcndant

_____________________ _; _ r
3 arraignmeffl at thc tinc of thc pica, at cvcry stagc of thc

4 ~ trial including thc impan-ing of thc jury and thc rcturn'of

5 thc vcrdict, 'afnd at th'c impositio of sntenc, cxeept as

6 o-thrwise provided by thi r nl -_

7 (b) Continued Presence Not Required. The f*n her progress

8 of thc trialnto d including thc rcturn of thc vcrdict, and

9 th impsiton of sentcnec, will not bc prcvented and thc

10 dcfcndant will bI considered to hav waived the right to be V
11 prcsent whcnever a ^ tially present at trial, or

12 having plcaded tioe n eL cntenderc,

13 (1) is voluntariy abscnt aftcr thc tial ham comecnecd '

14 (wichetrernot th e4edn haseecninformcd bythc

15 court-ofthc obligatno rmain during thc trial),

16 (2) in a noncapital easc, is voluntarily abscnt at thc '

17 imposition of snt , o , L

L

-In

ILF
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18 (3) afer being warned by the A L tht d4 .isrtAptivc eondt

19 will causc thc removal of thc defcndant from thc

20 courtroom, persists in conduct which is such as to

21 justify cxclusion from thc cortrom.

22 (c) PrcsnceNotRceqttired. Adefcndantnecdnotbeprcsentt

23 (1) when repesetd by counsc and tc dfndant is

24 Etfielas defind in l8 U.S.C. § 18,

25 (2) when thc offcnc is punishablc by finc or by

26 imprisonment for not morc than oneyear or both, and

27 thc court, with thc writtn eonsent of thc defendant,

28 permits arraigene&, plca, trial, and imposition of

29 scntcncc iu thc dcfcndant's absenec;

30 (3) whcn the procecding involves only a eorAcrcnmc or

31 hearng upon a guestion of law;, or

32 (4) wh enthecpro ngfttvopvesazredtteoo reetio

33 of scntence under Rul- 365() or (c) or 18 U.S.C. §

34 3682(e).
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Rule 43. Defendant's Presence

1 (ja When Required. Unless this rule. Rule 5. or Rule 10

2 provides otherwise, the defendant must be present at: I
3 ( the initial appearance. arraignment, and plea:

4 (2) every trial stage. including jury impanelment and the

5 return of the verdict: and V l
6 ( sentencing. 7
7 (Xl When Not Required. A defendant need not be present

8 under any of the following circumstances:

9 ( Organizational Defendant. The defendant is an 7
10 organization represented by counsel who is present.

11 Misdemeanor Offense. The offense is punishable by

12 fine or by imprisonment for not more than one year. or Fl

13 both, and with the defendant's written consent, the

14 court permits arraignment. plea. trial, and sentencing to

15 occur in the defendant's absence. -

F_

C;
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16 (3) Conference or Hearing on a Legal Ouestion. The

17 proceedin involves only a conference or hearing on a

18 question of law.

19 (4) Sentence Correction. The proceeding involves the

20 correction or reduction of sentence under Rule 35 or

21 18 U.S.C. § 3582(c).

22 Lc) Waiving Continued Presence.

23 (1 In General. A defendant who was initially present at

24 trial, or who had pleaded guilty or nolo contendere.

25 waives the right to be present under the following

26 circumstances:

lL 27 LA) when the defendant is voluntarily absent after

F 28 the trial has begun regardless of whether the

29 court informed the defendant of an obligation

30 to remain during trial,

31 Q in a noncapital case, when the defendant is

32 voluntarily absent during sentencing: or

ro
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33 ( ') when the court warns the defendant that it will r

34 remove the defendant from the courtroom for LJ

35 disruptive behavior, but the defendant persists it

36 in conduct that justifies removal from the

37 courtroom.

38 (D Waiver's Effect. If the defendant waives the right to be

39 present under this rule, the trial may proceed to

40 completion. including the verdict's return and

41 sentencing. during the defendant's absence.

Or
V

rm



Committee Notes
Rule 43
May 10, 2000

CO1 CMMITTEE NOTE

The language of Rule 43 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only, except as
noted below.

The first substantive change is reflected in Rule 43(a), which recognizes several
exceptions to the requirement that a defendant must be present in court for all proceedings.
In addition to referring to exceptions that might exist in Rule 43 itself, the amendment
recognizes that a defendant need not be present when the court has permitted video
teleconferencing procedures under Rules 5 and 10 or when the defendant has waived the
right to be present for the arraignment under Rule 10 . Second, by inserting the word "initial"
before "arraignment, " revised Rule 43(a)(1) reflects the view that a defendant need not be
present for subsequent arraignments based upon a superseding indictment.

The Rule has been reorganized to make it easier to read and apply; revised Rule 43(b)
is former Rule 43(c).

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the
Committee decided to publish separately any rule that includes what it considered at least
one major substantive change. The purpose for this separate publication is to highlight
for the bench and the bar any proposed amendments that the Committee believes will
result in significant changes in current practice. Rule 43 is one of those rules. This
version of Rule 43 recognizes substantive amendments to Rules 5, 5.1. and 10, which in
turn permit video teleconferencing of proceedings, where the defendant would not be

L personally present in the courtroom. Another version of Rule 43, which includes only
style changes is being published simultaneously in a separate pamphlet.

L
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Advisory Committee on Criminal Rules 1
Rules Governing § 2254 Proceedings
May 1, 2000

r

1 Rule 1. Scope of Rules

2 (a) Applicable to cases involving custody pursuant to a judgment of a state court.

3 These rules govern the procedure in the United States district courts on applications

4 under 28 U.S.C. § 2254 or_§ 2241:

5 (1) by a person in custody pursuant to a judgment of a state court, for a

L 6 determination that such custody is in violation of the Constitution, laws, or treaties of the

7 United States; and

8 (2) by a person in custody pursuant to a judgment of either a state or a federal

9 court, who makes application for a determination that custody to which he may be

10 subject in the future under a judgment of a state court will be in violation of the

11 Constitution, laws, or treaties of the United States.

7 COMMITTEE NOTE

Rule l(a) has been amended to make it clear that if a request for habeas corpus
relief is filed under 28 U.S.C. § 2241, these rules are applicable. The Committee believes

L that applying these rules to those proceedings will promote uniformity and consistency in
processing applications for habeas corpus review, whether the application is filed under §

L 2254 or § 2241.

L 1 Rule 2. Petition

7 2

3 (e) Return of insufficient petition. If a petition reeeived by filed with the clerk of a

4 district court does not substantially comply with the requirements of rule 2 or rule 3, it

5 may be returned to the petitioner, if a judge of the court so directs, together with a
L

6 statement of the reason for its return. The clerk shall retain a copy of the petition.

L
LI



Advisory Committee on Criminal Rules 2
Rules Governing § 2254 Proceedings
May 1, 2000 L

LI

COMMITTEE NOTE

Rule 2(e) has been amended to conform it to. language in Federal Rule of Civil
Procedure 5(e). No change in practice is intended by the amendment.

1 Rule 3. Filing Petition

2

3 (b) Filing and service. Upon receipt of the petition and the filing fee, or an order

4 granting leave to the petitioner to proceed in forma paupefis, and having ascertained that

5 the petition appears on its face to comply with rules 2 and 3, the The clerk of the district

6 court shall file the petition and enter it on the docket in his office. The filing of the

7 petition shall not require the respondent to answer the petition or otherwise move with

8 respect to it unless so ordered by the court.

COMMITTEE NOTE

The first portion of'Rule 3(b) has been deleted because it conflicts with the
requirement in Federal Rule of Civil. Procedure 5(e) that the clerk file the papers. The
amendment also conforms to current practice; the clerk files the petition and refers it to
the court for its consideration of any defects in the petition.

1 Rule 6. Discovery

2 (a) Leave of court required. A party shall be entitled to invoke the processes of

J3 discovery available under the Federal Rules of Civil Procedure if, and to the extent that,-

4 the judge in the exercise of his discretion and for good cause shown grants leave to do so, J

5 but not otherwise. If necessary for effectiveutilization of discovery procedures, counsel D
6 shall be appointed by the' judge for a petitioner who qualifies for the appointment of



Advisory Committee on Criminal Rules 3
Rules Governing § 2254 Proceedings
May 1, 2000

7 counsel under 18 U.S.C. § 3006A(g) _ 3006A.

8

COMMITTEE NOTE

The amendment to Rule 6(a) reflects amendments to 18 U.S.C. § 3006A.
L

1 Rule 8. Evidentiary Hearing

2

3 (b) Function of the magistrate judge.

L 4 (1) When designated to do so in accordance with 28 U.S.C. § 636(b), a magistrate

LI 5 judge may conduct hearings, including evidentiary hearings, on the petition, and submit

6 to a judge of the court proposed findings of fact and recommendations for disposition.

7 (2) The magistrate judge shall file proposed findings and recommendations with

r 8 the court and a copy shall forthwith be mailed to all parties.

9 (3) Within ten days after being served with a copy, any party may serve and file

L. 10 written objections to such proposed findings and recommendations as provided by rules

11 of court.
Ls

12 (4) A judge of the court shall make a de novo determination of those portions of

Lo 13 the report or specified proposed findings or recommendations to which objection is made.

14 A judge of the court may accept, reject, or modify in whole or in part any findings or

15 recommendations made by the magistrate iudge.

L
COMMITTEE NOTE

LI
LI



Advisory Committee on Criminal Rules 4
Rules Governing § 2254 Proceedings 7
May 1, 2000 ta

L-I
The amendment reflects the change in name of magistrates to United States

Magistrate Judges. LJ

1 Rule 9. Delayed or Successive Petitions Li

2 L*

3 (b) Successive petitions. A seeand or -u---- petition may be dismissed if the

4 judge finds that it fails to allege new or diffeent grounds for relief and the prior

5 determination was on the merits or, if new and different grounds are alleged, the judge

6 finds that the failure of the petitioner to assert those grounds in a prior petition constituted C

7 an abuse of the writ. Before a second or-successive petition is presented to the district L)

8 court, the applicant shall move in the appropriate court of appeals for an order F

9 authorizing the district court to consider the petition.

COMMITTEE NOTE

Rule 9(b) has been amended to reflect the provisions of the Antiterrorism and L
Effective Death Penalty Act of 1996 which amended 28 U.S.C. § 2244. ' That new
provision places limitations on the ability of a petitioner to file successive applications F
for habeas corpus relief. Section 2244(b) explicitly states that -a second or successive
petition must be first presented to the appropriate court of appeals for an order that
authorizes the district court to consider the application.dismissed if it was presented in an
earlier petition. The amendment to Rule 9(b) is intended to reflect that statutory L
provision'.

1 Rule 10. Powers of Magistrates Magistrate Judges ' F

2 The duties imposed upon the judge of the "district court by these rules may be

3 performed by a United States magistrate iudge pursuant to 28 U.S.C. § 636. r

m
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L COMMITTEE NOTE

Rule 10 has been amended to reflect the change in the title of United StatesE Magistrates to United States Magistrate Judges.

r
LI

L
L

L

F
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Advisory Committee on Criminal Rules
Rules Governing § 2255 Proceedings
May 1, 2000 Li

1 Rule 1. Scope of Rules

2 These rules govern the procedure in the district court on a motion under 28

3 U.S.C. § 2255 or § 2241:
L.

4 (1) by a person in custody pursuant to a judgment of that court for a

5 determination that the judgment was imposed in violation of the Constitution or G
6 laws of the United States, or that the court was without jurisdiction to impose 71

7 such judgment, or that the sentence was in excess of the maximum authorized by

8 law, or is otherwise subject to collateral attack; and F

9 (2) by a person in custody pursuant to a judgment of a state or other federal r
10 court and subject to future custody under a judgment of the district court for a

11 determination that such future custody will be in violation of the Constitution or

12 laws of the United States, or that the district court was without jurisdiction to

13 impose such judgment, or that the sentence was in excess of the maximum

14 authorized by law, or is otherwise subject to collateral attack.

COMMITTEE NOTE m

Rule 1 has been amended to make it clear that if a request for habeas
corpus relief is filed under 28 U.S.C. § 2241, these rules are applicable. The
Committee believes that applying these rules to those proceedings will promote
uniformity and consistency in processing applications for habeas corpus review,
whether the application is filed under § 2255 or § 2241. For a discussion on the
possible relationship between those two provisions, see Wofford v. Scott, 177 F.3d i

1236 (11th Cir. 1999).

Rule 2. Motion C

2 l



Advisory Committee on Criminal Rules 2

Rules Governing § 2255 Proceedings
May 1, 2000

LI 3 (b) Form of Motion. The motion shall be in substantially the form annexed

4 to these rules, except that any district court may by local rule require that motions

5 filed with it shall be in a form prescribed by the local rule. Blank motions in the

6 prescribed form shall be made available without charge by the clerk of the district

L 7 court to applicants upon their request. It shall specify all the grounds for relief

8 which are available to the movant and of which he has or, by the exercise of

9 reasonable diligence, should have knowledge and shall set forth in summary form

1o the facts supporting each of the grounds thus specified. It shall also state the

11 relief requested. The motion shall be typewritten or legibly handwritten and shall

L 12 be signed under penalty of perjury by the petitionef movant.

13 (d) Return of insufficient motion. If a motion reeeived by filed with the
Lb

14 clerk of a district court does not substantially comply with the requirements of

15 rule 2 or rule 3, it may be returned to the movant, if a judge of the court so directs,

16 together with a statement of the reason for its return. The clerk shall retain a copy

17 of the motion.

COMMITTEE NOTE

The amendment to Rule 2(b)-changing the word "petitioner" toK "movant"-is intended to make the terminology internally consistent throughout
the rule.

K ̂ Rule 2(d) has been amended to conform it to language in Federal Rule of
Civil Procedure 5(e). No change in practice is intended by the amendment.

K
I Rule 3. Filing Motion

K 2

K ~ ~~3 (b) Filing and service. Upon r-eipt of the motion and having ascertai
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Rules Governing § 2255 Proceedings
May 1, 2000

4 that it appears on its face to comply with rules 2 and 3, the The clerk of the

5 district court shall file the motion and enter it on the docket in his office in the r
6 criminal action in which was entered the judgment to which it is directed. He

7 shall thereupon, deliver or serve a copy of the motion together with a notice of its Fo
8 filing on the United States Attorney of the district in which the judgment under K7
9 attack was entered. The filing of the motion shall not require said United States

10 Attorney to answer the motion or otherwise move with respect to it unless so FH
11 ordered by the court. 7

COMMITTEE NOTE

The first portion of Rule 3(b) has been deleted because it conflicts with the F
requirement in Federal Rule of Civil Procedure 5(e) that the clerk file the papers.
The amendment also~conforms to current practice; the clerk files the petition and
refers it to the court for its consideration of any defects in the petition.

L
1 Rule 8. Evidentiary Hearing

2

3 (b) Function of the magistrate judUe.

4 (1) When designated to do so in accordance with 28 U.S.C. § 636(b), a

5 magistrate ijudge may conduct hearings, including evidentiary hearings, on the J

6 motion, and submit to a judge of the court proposed findings and r
7 recommendations for disposition.

8 (2) The magistrate iudge shall file proposed findings and -

9 recommendations with the court and a copy shall forthwith be mailed to all

10 parties.
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May 1, 2000

E I11 (3) Within ten days after being served with a copy, any party may serve

E 12 and file written objections to such proposed findings and recommendations as

13 provided by rules of court.

L 14 (4) A judge of the court shall make a de novo determination of those

15 portions of the report or specified proposed findings or recommendations to

16 which objection is made. A judge of the court may accept, reject, or modify in

17 whole or in part any findings or recommendations made by the magistrate judge.

.. 18 (c) Appointment of counsel; time for hearing. If an evidentiary hearing isL
19 required, the judge shall appoint counsel for a movant who qualifies for the

K 20 appointment of counsel under 18 U.S.C. x 3006A(g) § 3006A and the hearing

7 21 shall be conducted as promptly as practicable, having regard for the need of

L
22 counsel for both parties for adequate time for investigation and, preparation.

K.,, 23 These rules do not limit the appointment of counsel under 18 U.S.C. § 3006A at

K 24 any stage of the proceeding if the interest of justice so requires.

25

COMMITTEE NOTE

The amendments to Rule 8 address two issues. First the term "magistrate" has
been changed to "magistrate judge" to reflect the change in name of magistrates
to United States Magistrate Judges. Second, the amendment to Rule 8(c) reflects

L amendments to 18 U.S.C. § 3006A.

L
1 Rule 9. Delayed or Successive Motions

r,L 2

Kl
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3 (b) Successive motions. A second or su-ces-- ve motion may be dismissed if tJ

4 the judge finds that it fails to allege newv or different grounds for relief and the

5 prior determination eas on the merits or, if new and different grounds are alleged,

6 the judge finds that the failure of the monvant to assert these grounds in a prior l

7 motion constituted an abuse of the procedure governed by these rules. Before a F
8 second or successive motion is presented to the district court, the applicant shall

9 move in the appropriate court of appeals for an order authorizing the district court L

10 to consider-the motion. l

11 '*****

COMMITTEE NOTE

Rule 9(b) has been amended to reflect the provisions of the Antiterrorism
and Effective Death Penalty Act of 1996 which amended 28 U.S.C. 2244. That
new provision places limitations on the ability of a petitioner or movant to file 7
successive applications for habeas corpus relief. Section 2244(b) explicitly states L
that a second or successive petition must be first presented to the appropriate
court of appeals for an order that authorizes the district court to consider the
application.dismissed if it was presented in an earlier petition. The amendment to
Rule 9(b) is intended to reflect that statutory provision.

i Rule 10. Powers of Magistrlates Magistrate Judges

2 The duties imposed upon the judge of the district court by these rules may be

3 performed by a United States magistrate judge pursuant to 28 U.S.C. § 636.

COMMITTEE NOTE

Rule 10 has been amended to reflect'the change in the title of United
States Magistrates to United States Magistrate Judges. F

Fn
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Criminal Rules Committee
Proposed Rule 12.4
May 2000

1 Rule 12.4. Disclosure Statement

2 (a) Who Must File.

3 (1) Nongovernmental corporate partv. AnU

4 nongovernmental corporate party to a proceeding

5 in a district court must file a statement that:

6 (A) identifies any parent corporation and any

7 publicly held corporation that owns 10% or

8 more of its stock or states that there is no

9 such corporation. and

10 (B) discloses any additional information that

11 may be required by the Judicial Conference

12 of the United States.

13 (2) Organizational Victim. If an organization is a

14 victim of the alleged criminal activity, the

15 government must file a statement identifying the

16 victim. If the organizational victim is a

17 corporation. the statement must also disclose the

18 information required by Rule 12.4(a)(l).

19 (b) Time for Filing; Supplemental Filing. A part must:

20 (1) file the Rule 12.4(a) statement upon its first

21 appearance. pleading. petition, motion, response.

22 or other request addressed to the court, and



Criminal Rules Committee 2
Proposed Rule 12.4
May 2000

23 (2) promptly file a supplemental statement upon any F

24 change in the information that the statement

25 requires.,

26 EL

COMMITTEE NOTE

Rule 12.4 is a new rule modeled after Federal Rule of
Appellate Procedure 26.1 and parallels similar provisions being
proposed in new Federal Rule of Civil Procedure 7.1. The purpose
of the rule is to assist judges in determining whether they must
recuse themselves because of a "financial interest in the subject
matter in controversy." Code, of Judicial Conduct, Canon
3C(1)(c)(1972). -It does not, however, deal with other circumstances
that might lead to disqualification for other reasons.

Under Rule 1 2.4(a)(1), any nongovernmental corporate party
must file a statement that indicates whether it has any parent
corporation that owns 10% or more of its stock or indicates that
there is no such-corporation. In addition, the rule requires that party L
to disclose any other information that may be required by the
Judicial Conference. Although the term "nongovernmental r
corporate party" will almost always' involve organizational L
defendants, it might also cover any third party that asserts an interest
in property to be forfeited under new Rule 32.2. [

Rule 12.4(a)(2) requires an attorney for the government to
file a statement that lists any organizational victims to the alleged
criminal activity; the pupose of this disclosure is to alert the court
to the fact that a possible ground for disqualification might exist.
Further, if the organizational victim is a corporation, the statement C
must include the same information required of any nongovernmental
corporate party.

Although the disclosures required by Rule 12.4 may seem
limited, they, are calculated to reach the majority of circumstances
that are likely to call for disqualification on the basis of information
that ajudge may not know or recollect. Framing a rule that calls for L
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more detailed disclosure is problematic and will inevitably require
more information than is necessary for purposes of automatic
recusal. Unnecessary disclosure of volumes of information may
create the risk that a judge will overlook the one bit of information
that might require disqualification, and may also create the risk that
courts will experience' unnecessary disqualifications rather than
attempt to unravel a potentially difficult question.

The same concerns about overbreadth are potentially present
by in any local rules that might address' this topic. Rule 12.4 does
not address the promulgation of any local rules that might address
the same issue, or supplement the requirements of the rule.
However, the authority granted to the Judicial Conference to require
additional disclosures provides authority to preempt any local rules
on the same topic.

The rule does not cover disclosure of all financial
information that could be relevant to ajudge's decision whether to
recuse himself or herself from a case. The Committee believes that
with the various disclosure practices in the federal courts and with
the development of technology, more comprehensive disclosure
may be desirable and feasible. The Committee further believes that
the Judicial Conference is in the best position to develop any
additional requirements and to adjust those requirements as
technological and other developments warrant. Accordingly, Rule
12.4(a)(1)(B) authorizes the Judicial Conference to promulgate
more detailed financial disclosure requirements for criminal cases.

Rule 12.4(b)(1) indicates that the time for filing a financial
disclosure statement is at the point when the parties first have
formal contact with the court on criminal proceeding. In some
instances, that might be as early as the initial appearance.

Finally, Rule 12.4(b)(2) requires the parties to file
supplemental statements with the court if there are any changes in
the information required in the statement.
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MINUTES
of

THE ADVISORY COMMITTEE r
on

FEDERAL RULES OF CRIMINAL PROCEDURE

January 10-11, 2000
Orlando, Florida

The Advisory Committee on the Federal Rules of Criminal Procedure met at Orlando, L
Florida on January 10 and 11, 2000. These minutes reflect the discussion and actions taken
at that meeting.

I. CALL TO ORDER & ANNOUNCEMENTS

Judge Davis, Chair of the Committee, called the meeting to order at 8:30 a.m. on
Monday, January 10, 2000. The following persons were present for all or a part of the
Committee's meeting:

Hon. W. Eugene Davis, Chair 7
Hon. David D. Dowd, Jr.
Hon. John M. Roll
Hon. Susan C. Bucklew K
Hon. Tommy E. Miller
Hon. Daniel E. Wathen
Prof. Kate Stith
Robert C. Josefsberg, Esq.
Darryl W. Jackson, Esq.
Lucien B. Campbell, Esq. L
Mr. Laird Kirkpatrick, designate of the Asst. Attorney General for the Criminal

Division, Department of Justice
Professor David A. Schlueter, Reporter

Also present at the meeting were: Mr. Roger Pauley ofthe Department of Justice; Mr.
Peter McCabe ofthe Administrative Office of the United States Courts, Mr. John Rabiej and
Mr. Mark Shapiro from the Rules Committee Support Office of the Administrative Office
of the United States Courts; and Mr. Joseph Spaniol, consultant to the Standing Committee.

Judge Davis, the Chair, welcomed the attendees and reported on the Standing
Committee's actions on the proposed amendments to Rules 1 to 31. He noted that the
Committee's reaction had generally been positive and that it had approved the rules for
publication and comment, subject to some minor editing issues. He added that some
members had recommended careful consideration of whether to include any controversial

L)
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issues, such as the proposal to change the number of peremptory challenges, in thepackage
to be published.

r II. PROPOSED AMENDMENTS TO RULES 1 TO 31
L.

Judge Davis indicated that the primary purpose of the meeting would be to review
the proposed style changes to Rules 32 to 60. Any additional changes to Rules 1 to 31 wouldL be referred initially to the respective subcommittees for their consideration. The proposed
schedule, he said, would be to hold subcommittee meetings before the scheduled April
meeting of the full committee, and then use that meeting to finalize the proposed changes to

L all of the Rules.

The Committee discussed briefly the question of whether to pursue any substantive
amendments to Rule 24(b) concerning the number of peremptory challenges. Judge Miller
moved that the current number of peremptory challenges in felony cases (6 for the defense
and 10 for the prosecution) be retained and that any discussion regarding equalization of the
number be deferred until the October meeting. Mr. Campbell seconded the motion, which
carried by a unanimous vote.

III. PROPOSED AMENDMENTS TO RULES 32-40

Judge Dowd, the chair of Subcommittee B, informed the Committee that the
Subcommittee had reviewed the proposed style changes to Rules 32 through 40.

A. Rule 32. Sentencing and Judgment.

L Judge Dowd explained that Mr. Campbell had proposed a re-organization to the Rule
to make it easier to follow and apply. Mr. Campbell added that although there were no major
substantive changes in his draft proposal, the sequencing of the provisions had changed and
noted, for example, that the definitions in the rule had been moved to the first sections.

The Committee turned first to Rule 32(e)(1), which addresses the issue of disclosure
of the Presentence Report and Recommendation. Following discussion, the Committee
voted unanimously to approve the proposed language. The Committee discussed the time
requirements set out in Rule 32 for completing the various stages of presentencing and
sentencing and ultimately decided to retain the language in Rule 32(b) that requires the court
to impose a sentence "without unnecessary delay."ro

1L Mr. Pauley raised the question of whether any reference should be made in Rule 32
to sentences imposed by the court under Rule 42 for a contempt. He noted that currently
both of those rules are silent, for example, on the issue of whether a presentence report would
have to be prepared, or whether the person found in contempt would be entitled to any of the
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other provisions in Rule 32. Following discussion, there was no consensus that the issue
should be explicitly addressed in the Rule. '

Mr. Pauley and other members of the Committee raised the question whether Rule
320h)(3)(A) should be retained. Some members believed that the provision, which requires Li
the court to rule on all unresolved objections to the presentence report, placed anunnecessary
burden on the court. Although the, Committee ultimately voted 8-1 to delete the provision,
it also concluded that additional research would be appropriate. Mr. Campbelland Professor
Stith will examine' this issue further, in particular the question of whether the Rule should
attempt to distinguish between ruling on an objection~and making a finding. 7

In discussing Rule 32(h)(4)(ii) (addressing the defendant), the Committee again
discussed the issue of whether the Rule should explicitly exempt contempt proceedings from L
its coverage. The Committee decided not to address Rule 42 contempt proceedings in this
particular provision. The Committee also discussed the topic of in camera hearings
addressedin-Rule 32(h)(4)(C) and determined that it would be appropriate to research further F
the issue of whether such hearings should be on ajoint motion by the parties or perhaps even
by a victim.

B. Rule 32.1. Revoking or Modifying Probation or Supervised Release.

Judge Dowd introduced the proposed revisions to Rule 32.1, noting that the r
Subcommittee had discussed the issue of whether a proceeding under this Rule should be
conducted by a magistrate judge or a district judge. He also noted that the revised rule
contained new language in (a)(l)(D) to the effect that the defendant bears the burden of L
showing that he or she will not flee or pose a danger; that language, however, is not a
substantive change and will make no change in practice. The Committee also focused on r
Rule 32.1(b)(1) (dealing with modification of conditions) and concluded that that provision l
did not make any change in practice or substance. Following additional discussion, the chair
asked Judge Miller, Professor Stith and Mr. Campbell to review Rule 32.1 and determine,
inter alia, whether any cross-reference should be made to Rule 40. L

C. Rule 32.2. Criminal Forfeiture.
L

In light of the fact that Rule 32.2 had not yet been approved by the Supreme Court,
it would be advisable to wait with any additional changes to the Rule. Mr. Spaniol indicated
that he would pass along someadditional minor style suggestions to Mr. Rabiej for possible
inclusion in the next draft of the rule.
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D. Rule 33. New Trial.

Judge Dowd noted that only minor style changes had been made to Rule 33. The
Committee agreed with the changes.

E. Rule 34. Arrest of Judgment.

The Committee first addressed the issue of whether to change the title of this rule,
noting that the term "arrest in judgment" should be replaced with the style subcommittee's
suggested language, "Vacating a Verdict or Finding of Guilty on Jurisdictional Grounds."
That point, the Committee concluded, should be addressed in the Committee Note. There
was some question on whether the rule should address findings following a nolo contendere
plea and whether the rule was intended to focus on vacating a conviction or arresting a
judgment and whether they are one in the same. Following additional discussion, the
Committee concluded that additional work was required on this rule.

F. Rule 35. Correcting or Reducing a Sentence.

L The Committee's discussion focused on two primary areas. First, the Committee
engaged in a lengthy discussion regarding the need or utility of Rule 35(a), which currently
addresses the issue of the district courts responsibilities following a remand on the issue of
sentencing. Initially the discussion focused on Rule 35(a)(1); ultimately the Committee
voted 8 to 2 to delete that specific-provision. The prevailing view was that that provision
was unnecessary. Additional discussion focused on the remainder of Rule 35(a). The
discussion focused on the issue of whether it was necessary to even address an issue that
should be very clear to a district court following a decision by a Court of Appeals on the
issue of whether the sentence was correct. The Committee voted 6-4 to delete Rule 32(a) in
its entirety and to re-number the remaining subdivisions.

L The second issue for discussion focused on new language in Rule 32(b) to the effect
that the government may file a late motion to reduce a sentence if it demonstrates that the
defendant had presented information, the usefulness of which could not reasonably be known
until more than one year following sentencing. This point, which is a substantive change,
reflects the decision of United States v. Orozco, F.3d will be reflected in the
Committee Note.

G. Rule 36 Stay of Execution.

The Committee agreed with the Style Subcommittee's recommended style
changes to Rule 36. No substantive changes are intended.

LL
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H. Rule 38. Stay of Execution.

Following discussion of the proposed draft of Rule 38, the Committee decided to
remove the reference to Appellate Rule 9(b). The Committee believed that the reference was F
unnecessary and its deletion was not intended to be substantive in nature. A question was l
raised about Rule 38(e)(2)(D) and whether the term "surety bond" could be substituted for
the term "performance bond." Following additional discussion, the Committee decided to
research the issue further. L

I. Rule 40. Transfer to Another District. f

Mr. Pauley recommended that the Committee consider the issue of explicitly
addressing in Rule 40, and in other rules, the issue of whether authorities should be permitted
to cross district lines in taking a defendant before a magistrate. He noted that the language
in Rules 5 and 5.1 did not address the point. He believed that it would be advisable to
consider the point with a view toward including something in the rules. He also raised the
question of whether Rule 40 should be incorporated into Rules 5 and 5.1

The Committee discussed the issue and a consensus emerged that Rule 40 should be
so incorporated into Rules 5, 5. 1, and possibly Rule 32.1. Judge Davis asked Judge Miller
and Mr. Pauley to confer on proposing changes to those rules.

,--, ~~~~~L

IV. PROPOSED AMENDMENTS TO RULES 41 TO 60
Li

A. Rule 41. Search and Seizure.

Mr. Pauley and the Reporter explained the changes-to Rule 41, noting that the rule r
had been completely reorganized to more clearly reflect its key provisions. Mr. Pauley
pointed out that the redrafted rule was the result of a subcommittee's work and that it
includes a reference to "covert" searches, e.g., where officers seek a warrant to examine or 6

monitor activities in a covert manner.

The Committee engaged in an extensive discussion regarding a proposed change in
Rule 41(b) that states a clear preference for seeking a warrant from a magistrate judge. This
would be a change in practice from the current rule that states no preference. Judge Roll
noted that in his district, where there is an extremely heavy caseload, law enforcement
officials often request warrants from state judicial officers and urged the Committee to
carefully consider the change and the possibility that it might lead to unintended
consequences of creating an unnecessary appellate issue. Following additional discussion, L
the Committee decided to retain the preference and asked the Reporter to include language
in the Committee Note that would make it clear the change was not intended to create any
new ground for contesting the validity of a search warrant.
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B. Rule 42. Criminal Contempt.

The Committee discussed the issue of whether to include a specific provision in Rule
42 for the appointment of a prosecutor where a person has been charged with contempt. Mr.
Pauley pointed out that the proposed language in Rule 42(a)(2) mirrored language in
Klayminic v. United States ex rel Vuitton, 481 U.S. 787 (1987). In that case, he pointed out,
the Court had indicated that ordinarily the court should request that an attorney for the
government prosecute the contempt; only if that request is denied, should the court appoint
a private prosecutor. Following additional discussion the Committee agreed with the general

L. concept but suggested that the language be reworked.

Some members suggested that there might be an ambiguity in Rule 42(b) in using the
word "court" and "judge" in the same sentence. However, a consensus emerged that in the
context of the provision, no ambiguity existed.

Mr. Pauley raised the issue of whether there should be a specific reference in Rule
42 to the fact that the formal sentencing proceedings in Rule 32 do not apply to contempt
procedures. The Commnittee agreed tentatively to include, a reference in Rule 42(b) to the
effect that notwithstanding Rule 32, the court may summarily punish a person found in
contempt in the presence of the judge.

Several members questioned the meaning of the provision at the end of Rule 42(b)
that the contempt order must be "entered on the record." The Committee agreed that the
better phrase might be "filed with the clerk."

C. Rule 43. Presence of the Defendant.

In discussing the proposed style changes to Rule 43, several committee members
raised the question of whether some mention should be made in the Rule of the defendant'sL presence at an arraignment following a superceding indictment. The Committee ultimately
decided to change the language in Rule 43(a) to make it clear that the rule applies to "initial"

go arraignments and to include some discussion of the issue in the Committee Note. TheL Committee also indicated that the Note should make it clear that the language in Rule 43(b)
referring to the fact that the defendant "need not be present..." is designed to reflect the view
that the defendant does not have a right to be present under the specified instances.

D. Rule 44. Right to- and Assignment of Counsel.

The Committee briefly discussed the proposed style changes to Rule 44 and made
several minor modifications, including changing several reference to the assignment of

C counsel; the Committee believed that the word "appointment" was more appropriate. The
X Committee also agreed with deletion of the word "promptly" from current Rule 44(c)
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regarding the timing of the judge's inquiry into the issue ofjoint representation. Now,
the Rule simply requires that the inquiry be made; the Committee anticipates no change
in practice.

E. Rule 45. Computing and Extending Time.

The Committee generally agreed with the proposed style changes but some. 17C
members questioned whether the reference in Rule 45,(a)(4)(C) to "Presidents'l Day'" was A ,
still appropriate. Other members noted that that term had been used in the recent
restyling of the~ appellate rules, although the statute uses the term "Washington's,
Birthday." It was also pointed out to the Committee that current Rule 45(d), which .
governs the timing of written motions and affidavits, has been moved to Rule 47.

F. Rule 46. Release from Custody. ..

During the discussion of the changes to Rule 46, several members raised the
question of whether the district court. may grant release of a defendant once notice of an
appeal has been filed and whether any more specific guidance should be provided in the
Rule itself. Currently, Rule 46(c) simply cross-references 18 U.S.C. § 3143(a).
Following additional discussion regarding the exoneration of obligors and sureties in
Rule 46(g), the Committee decided that more research was required into the question of
whether a court must exonerate a surety who deposits cash in the amount of the bond or F
produces the defendant. The Committee also suggested that more research was required
into the question of whether there is any further need for the government to provide bi-
weekly reports on defendants who are in pretrial detention. 4 The Committee discussed EF
whether Rule 46(h) should be changed to reflect that the attorney for the government is
not required to list each defendant, and the reason for that defendant's continued
confinement. Mr. Pauley and Judge Miller had indicated that in their view that provision
was not needed; however, the Committee was of the view that more research was
required. Finally, the Committee agreed that the Subcommittee should attempt to clarify
the language in Rule 46(i)3 .,

G. Rule 47. Motions and Supporting Affidavits.-

The Committee agreed that the word "orally" should be deleted from the rule.
First, that term should not act as a limitation of those who are not able to speak orally and
second, a court may wish to entertain motions through electronic means. Deletion of the
term also comports with a similar, change in Rule 26, regarding the taking of testimony
during trial. In place of that word, the Committee decided to substitute the broader
phrase "by other means." L

. ,. . -, ' '' 1~
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6A:

nl Several members raised the question of whether Rule 47(b), regarding affidavits,
L might be better placed in Rule 12. Another option mentioned was the possibility of

cross-referencing Rule 47 in Rule 12. This matter will be studied further.

Lo H. Rule 48. Dismissal.

During the discussion of the proposed changes to Rule 48, it was pointed out to
the Committee that the phrase, "leave of the court," in Rule 48(a) was apparently inserted",
by the Supreme Court when it reviewed the rule during an earlier process, although it
might not be apparent from the face of the rule why that language was necessary. Mr.
Pauley indicated that it would be appropriate to change the word "government" in that
same subdivision, to "attorney for the government." He also noted that there might be a
question of whether Rule 48(b) was still necessary. That provision, he stated, preceded
the Speedy Trial Act, and to his knowledge, there has been no case where the court
dismissed the case under Rule 48(b), which otherwise met the requirements of the Act.
Some members pointed out the Act would~not necessarily cover pre-arrest delays, and
thus Rule 48(b) had some utility. After further discussion, the Committee decided to
conduct further research onithe issue. Judge Davis asked Mr. Campbell andMr.L Josefsberg to consider whether to retain Rule 48(b).

L. Rule 49. Serving andFiling of Papers. -

L The Committee briefly discussed the proposed style changes to Rule 49 and
agreed with those changes.

L J. Rule 50. Calendars; Prompt Disposition.

The Committee discussed the need for the first sentence in Rule 50(a) and agreed
that that sentence simply states a truism and was no longer necessary.

,. Mr. Rabiej and Mr. Shapiro had pointed out to the Committee that Rule 50(b)
simply mirrored 18 U.S.C. § 3165. They noted that the provision had been added in 1971
under an accelerated amendment procedure to meet congressional concerns about
deadlines in criminal cases. Although there was apparently some discussion in 1975
regarding deletion of the rule (after enactment of the Speedy Trial Act), no action was
taken. The Committee agreed that the provision seemed out of place and served no

L purpose. With the deletion ofthis provision, the Conmmittee agreed that the-Rule should
be retitled, "Prompt Disposition" and that some additional thought should be given to
deleting Rule 50 entirely.

L
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LI

K. Rule 51. Preserving Claimed Error.

The Committee provided additional style changes to those recommended by the
Style Subcommittee and added a sentence at the end of the Rule, clarifying that any
rulings regarding evidence would be governed by Federal Rule of Evidence 103. That i,
sentence was added because of concerns about the Supercession Clause and the belief that
an argument might' have been made that Congressional approval of this rule would,.
supercede that Rule of Evidence. \i

L. R11iule ,52. Harmless and Plain Error. ,

During its discussion of the proposed style changes to Rule 52, the Committee
agreed that use of the word "noticed" in the current rule was an anachronism. In its place, 7
the Committee inserted the word "considered.-" - L

M. Rule 53. Courtroom Photographing and Broadcasting Prohibited. 7
The Conmmittee briefly discussed the proposed changes to Rule 53 and agreed that

the word "radio" could be deleted without changing the scope of the rule. The Committee
also noted that the Note should discuss the narrow exceptions to this rule, i.e. Rules 5 and Li

10 regarding video teleconferencing of certain proceedings. r

N. Rule 54. Application and Exception.

The Reporter indicated that the provisions of Rule 54 had been moved to Rule 1
or deleted from the Rules altogether.

0. Rule 55. Records.

The Committee made only minor changes to the recommended version of Rule
55. 1

P. Rule 56. When Court Is Open.

The Committee briefly discussed the proposed style changes to the Rule and
concluded that no additional changes were necessary. Based upon the earlier discussion
at Rule 45(a) (regarding use of the term "Presidents' Day) the Committee agreed to use.
that term in Rule 56 as well._. e

Q. Rule 57. District Court Rules.

The Committee reviewed the proposed style changes and in Rule 57(a)(1)
substituted the words "federal statute" for the words, "Acts of Congress." L
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R. Rule 58. Misdemeanors and Petty Offenses.

The Committee changed the title of the rule to "Petty Offenses and Other
Misdemeanors." In Rule 58(c)(2)(B) (regarding waiver of venue), the Committee

lL.> changed to rule to require that the "district clerk," instead of the magistrate judge, to
inform the original district clerk of the defendant's waiver of venue. During the
discussion of that change the Committee voted 8 to 0 to use the term "district clerk"
throughout the rules, rather than "clerk of the district court."

And in Rule 58(g)(1) and (g)(2)(A), the Committee deleted the word "decision."
In the Committee's view deletion of that term does not amount to a substantive change.

In addition to several other minor style changes, the Committee discussed whether
L initial appearances and detention hearings should be addressed in this rule, or cross-

referenced in other rules. The Committee referred those issues back to the
Subcommittee.

S. Rule 59. Effective Date.

No changes were made to the proposed style changes in Rule 59.

L T. Rule 60. Title.

7 The Reporter noted that Rule 60 has been deleted from the rules.

V. DESIGNATION OF TIME AND LOCATION
OF NEXT MEETINGS

Judge Davis reminded the Committee that its next regularly scheduled meeting
would be held in New York City on April 25 and 26, 2000. Mr. Rabiej announced that
after consulting with the chairs of the subcommittees, that Subcommittee A will meet in
Washington, D.C. on Tuesday, February 29, 2000. Subcommittee B will meet in

L Washington, D.C. on March 9,2000.

L. Respectfully submitted,

David A. Schlueter
Reporter, Criminal Rules Committee

l
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L MINUTES [DRAFT]
of

THE ADVISORY COMMITTEE
Lon

FEDERAL RULES OF CRIMINAL PROCEDURE

L April 25-26, 2000
New York City, New York

The Advisory Committee on the Federal Rules of Criminal Procedure met at New
York City, New York on April 25 and 26, 2000. These minutes reflect the discussion and
actions taken at that meeting.

I. CALL TO ORDER & ANNOUNCEMENTS

L Judge Davis, Chair of the Cormmittee, called the meeting to order at 8:30 a.m. on
Tuesday April 25, 2000. The following persons were present for all or a part of theU Committee's meeting:

Hon. W. Eugene Davis, Chair
Hon. Edward E. Carnes
Hon. David D. Dowd, Jr.
Hon. John M. Roll
Hon. Susan C. Bucklew
Hon. Paul L. Friedman
Hon. Tommy E. Miller
Hon. Daniel E. Wathen
Prof. Kate Stith
Robert C. Josefsberg, Esq.
Darryl W. Jackson, Esq.
Lucien B. Campbell, Esq.
Mr. Laird Kirkpatrick, designate of the Asst. Attorney General for the Criminal

Division, Department of Justice
Prof. David A. Schlueter, Reporter

Also present at the meeting were: Hon. Anthony J. Scirica, Chair of the Standing
Committee, Hon. A. Wallace Tashima, member of the Standing Committee and liaison to
the Criminal Rules Committee; Mr. Roger Pauley of the Department of Justice, Mr. Peter

L McCabe of the Administrative Office of the United States Courts, Mr. John Rabiej and Mr.
Mark Shapiro from the Rules Committee Support Office of the Administrative Office of the
United States Courts; Professor Joseph Kimble and Mr. Joseph Spaniol, consultants to the

L-} Standing Committee, Hon. James Parker, former member of the Standing Committee and
past-chair of that Committee's Subcommittee on Style, Ms. Lynn Rzonca, briefing attorneyL for Judge Scirica, and Ms. Laurel Hooper, of the Federal Judicial Center.

E
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Judge Davis, the Chair, welcomed the attendees and noted the presence and 7
assistance of Judges Parker and Tashima, and the new consultant on style to the Standing Lo
Committee, Professor Joe Kimble.,

II. APPROVAL OF MINUTES

Mr. Jackson moved that the minutes of the Committee's special style meeting in
Orlando, Florida in January 2000,,be, approved. ,'The motion was seconded by Justice
Wathen and carried by a unanimousvote.:

III. STATUS OF PENDING AMENDMENTS BEFORE
THE SUPREME COURT ,

Mr. Rabiej informed the Committee that the Supreme Court had approved the
amendments to Rules 6,7,,11,24(c), 32.2, and 54 on April 17,2000 and had forwarded them
to Congress. Barring any additional action by Congress, those changes will go into effect
on December 1, 2000.

IV. REPORT ON STATUS OF RESTYING PROJECT: PROPOSED
PUBLICATION OF TWO PACKAGES OF RULES

Judge Scirica informed the Committee that he and Professor Cocquillette had met
with the Chief Justice and provided a status report on the criminal rules restyling project.
Judge Davis added that as a result of discussions between Judge Scirica, Professor
Coquillette, Mr. Rabiej, and the Reporter, that it was decided that it would be best to publish
the proposed rules changes in two packages. That process was further explained by the
Reporter who informed the Committee that the first package would be referred to as the
"Style" package and would consist of all of the criminal rules. That package wouldlinclude
changes in style and any other changes resulting from conforming the rules to practice or
clarifying ambiguous provisions in the -existing rules. He added that a "Reporter's Note"
would accompany a number of the rules that would be published separately in a second
package. The second package for publication, he continued, would-be referred to as the
"Substantive" package. He noted that that package would consist of approximately 10 rules E
that included substantive amendments that had been under consideration by the Committee L
apart from the restyling project. -ItFcould, also, include, he stated, any rules that involved
major or controversial changes. The secondary purpose of this package would be to draw 7
the public's attention to those rules containing- significant changes in current practice.

Mr. Pauley questioned whether certain rules, such as the proposed amendment to
Rule 3 5 would have to be included in the substantive package. The Reporter responded that
that particular rule had, been included because the amendment to that rule had been under
consideration for sometime, before the restyling project began. Again, each of the rules in
the substantive package would be a restyled version of the rule and would be accompanied

Li



LL April 2000 Minutes 3
Advisory Committee on Criminal Rules

by a Committee Note and Reporter's Note that would explain that two versions of the ruleL were being published separately but simultaneously.

Mr. Rabiej added that a letter of explanation would be included in the publication
packages to set out the purposes for duplicate sets of rules.

Judge Dowd moved that the Committee approve the format of using two separate
L packages for publication, with the understanding that a rule might be added, or removed,

from the substantive package. The motion was seconded by Judge Miller and carried by
a unanimous vote.

V. UNRESOLVED OR NEW ISSUES IN RULES 1-60*

Judge Davis indicated that the priority for the meeting would be to review any
unresolved, or new, issues that remained in Rules 1 to 60, following the subcommittee
meetings in February and March.

A. Rule 5. Initial Appearance.

L Mr. Pauley pointed out that the restyled Rule 5 included a gap for extraterritorial
jurisdiction. The revised rule sets out where officers are to take defendants who have been
arrested within a district and outside a district. But the rule does not address what is to
happen if a defendant is arrested outside the United States. Judge Miller added that in his
district the courts handle a number of initial appearances involving arrests occurring outsideE the United States. Following additional discussion, Mr. Pauley moved that Rule 5(a)(1)(B)

L. be amended. Judge Miller seconded the motion, which carried by a unanimous vote.

B. Rule 5.1. Preliminary Hearing in a Felony Case.

Mr. Pauley also pointed out that two sentences in Rule 5.1 (e) were out of place.
Following some discussion, Mr. Campbell moved that the rule be amended. Judge Carnes
seconded the motion which carried by a unanimous vote.

C. Rule 12.2. Notice of Insanity Defense or Expert Testimony of
Defendant's Mental Condition.

Lo Several committee members noted that in restyling Rule 12.2 a reference to mental
examinations had been inadvertently omitted from the revised rule. The Reporter later
informed the Committee that Mr. Pauley, Mr. Campbell and the Reporter had drafted some

* The discussion concerning the rules follows their numerical order rather than the order they were
discussed at the meeting.

E.
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appropriate, language--for both the restyled, version of Rule 12.2 and the "substantive"
version of Rule 12.2.

D. Rule 26. -7

Judge Carnes reported that in reviewing the proposed changes to new Rule 26(b)(3),
which provides for-remote transmission of live testimony, the Subcommittee had initially E
referred to unavailability provisions in Federal Rule of Evidence 804(a)(1) to (4) in an
attempt to avoid a possible conflict with Rule 804(a)(5)'s requirement that a proponent must
first show a reasonable attempt to obtain a witness's actual presence in court before offering
prior testimony under Rule 804(b)(1). He noted however that for purposes of Rule 26, the
only reasonable grounds for unavailability are those listed in Rule 804(a)(4) and (5). The
Committee discussed the matter and ultimately agreed to the change, with the recognition
that the Evidence Committee might wish to visit the issue.

E. Rule 32. Sentencing and Judgment.

Judge Dowd, the chair of Subcommittee B. informed the Committee that the
Subcommittee had addressed the provision in Rule 32(h)(3) concerning whether the
sentencing judge must decide all unresolved objections to the presentence report. He noted
that on one hand, the Subcommittee recognized that the accuracy of the presentence report
was often of assistance to the Bureau of Prisons in deciding administrative disposition of a
defendant in the prison system. On the other hand, he noted, the Subcommittee was-
concerned that requiring a judge to rule on every- unresolved objection could be time
consuming and inefficient if in fact the factor in question was not material to a sentencing
decision. Finally, he stated that Mr. Pauley, had suggested an amendment to the rule that
would address the problem.

Mr. Campbell added that his research indicated that the Bureau of Prisons depends
on the presentence reports in making certain-administrative decisions. He noted that the
report might-actually affect the length of the sentence to be served. JudgeFriedman stated
that the rule may not go far enough and that perhaps the rule should set out what constitutes
"material" information in the report. Judge Carnes observed that trial judges should not be
called upon to do the work of the Bureau of Prisons; the role of the trial judge is to determine
the sentence. Mr. Pauley stated that the rule, which seemingly requires the judge to resolve
all objections, even if they will not affect the sentence, does not reflect current practice in all
courts. He explained that in his view, a material matter in apresentence report would be
where the defendant has admitted drug addiction in hopes that he or she would be eligible
for certain rehabilitation programs while in prison. In that instance, it would be important
for the judge to resolve any -disputes about whether the defendant in fact was addicted to i
drugs.
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Following additional discussion, Judge Dowd ultimately moved that the Committee

adopt Mr. Pauley's suggested change to Rule 32(h)(3), which would require the sentencing

judge to decide unresolved objections to material matters. Judge Roll seconded the motion,

which carried by a vote of 6 to 4. Members of the Committee suggested that the Note

LA indicate the purpose of the change and that counsel should be prepared to take a greater role

in insuring that the Bureau of Prisons was presented with accurate information.

Several members suggested that in light of the substantive change to Rule 32, it

should be included in the "substantive" package of amendments. The Committee ultimately

voted to do so.

F. Rule 32.1. Revoking or Modifying Probation or Supervised Release.

Judge Dowd noted that he had identified a potential problem in the wording of Rule
32.1 and the accompanying note, that might be read to preclude magistrate judges from
preparing reports and recommendations on whether to revoke or modify probation or
supervised release. Mr. Campbell responded that he had done some additional research on
the issue and proposed language for both the rule and the note to address the issued raised
by Judge Dowd. The Committee agreed to the changes suggested by Mr. Campbell.

Mr. Pauley expressed concern about language in Rule 32.1(b)(2)(C) that might be
interpreted to provide an absolute right to a person to examine adverse witnesses in
connection with a revocation hearing. Following additional discussion, Mr. Pauley moved,
and Judge Miller seconded, a motion to make minor changes in the language of the rule that
reflects that the right to cross-examination exists unless the court determines that the interests
ofjustice do not require the witness to appear at the hearing. The Committee approved the
amendment by a vote of 9 to 0 with 1 abstention.

G. Rule 38. Stay of Execution.

Judge Dowd noted that at the Committee's meeting in Orlando, a question was raised
about Rule 38(e)(2)(D) and whether the term "surety bond" could be substituted for the term
"performance bond." He indicated that after further consideration he recommended that the

L -, reference to "bond" in the restyled version be retained, and so moved. His motion was
seconded by Judge Roll. The motion carried by a unanimous vote.

I. Rule 41. Search and Seizure.

Professor Stith informed the Committee of Subcommittee A's proposed revision of
Rule 41, in particular the reference in the definitions section, Rule 41 (a)(2) to "intangibles.,"
The Committee discussed the issue and concluded that the term was difficult to define; in its
place the Committee agreed to substitute the word "information." She also noted that there

lL had been a great deal of discussion about Rule 41(b)(1), which would provide for issuing

L
lr
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warrants for covert entries. Mr. Pauley indicated that the courts have already approved such
entries and that the rulecould be amended to indicate that such entries are non-continuous, F
as opposed to entries approved under Title III, which may involve continuous monitoring.
Following some additional discussion, Professor Stith moved that the section be amended
to note explicitlythat these types of intrusions are non-continuous. Judge Friedman 'Fl
seconded the motion,, which carried by a vote of 9 to 2 with 1, abstention.

Professor Stith also noted that the subcommittee had discussed the question of El
whether to include the, covert entry provision in, the published amendments. Mr. Pauley
reiterated that the courts have already approved these intrusions so that the rule is not really
creating a new type of fourth amendment intrusion. He added that it would be important that
the rule address this investigative ,technique and establish procedural mechanisms for its
implementation.

Judge Friedman responded that this issue was one for Congress to address and that
only two circuits have addressed the question of covert searches. In particular he was
concerned about the open-ended nature of these intrusions, noting that under proposed Rule
41 (f)(5), the government could obtain rmultiple,30-day extensions oftime in which to inform
the property owner that a covert entry has; occurred. Following additional discussion, the
Committee agreed by a vote of 11 to 1 to modify that language to reflect that the court could
grant a "reasonable" extension of time to deliver the warrant. i By. the same margin of
approval, additional amendments were made to the rule:

Judge Wathen raised the question of whether even the amended version of Rule 4.1
should be published for comment. Several members indicated a concern that the amendment
was not really procedural in nature and that untilthere was more caselaw on the subject, the
issue of covert searches should not be includeddin the, rule. Judge Wathen moved that the
substantive amendments regarding covert searches be removed from the rule. The motion
was seconded by Judge Dowd; it failed by a vote of 6. to 7, with Judge Davis casting the tie-
breaking vote.

J. Rule 46. Release from Custody; Supervising Detention.

Judge Carnes informed the Committee that Subcommittee A had discussed the
language in Rule 46(i), dealing with forfeiture of property if a defendant fails to appear. He
noted that the subcommittee had concluded thatthe language in that provision had been
included by Congress and the subcommittee was initially reluctant to, change the language.
However, he recommended "restyled" language that would retain the essence of the
provision and make it clearerthat a court may dispose of a charged offense by ordering
forfeiture under 18 U.S.C. § 3146(b), if a fine in the amount of the property's value would
be an appropriate sentence. Judge Dowd moved that the suggested language be adopted and
Judge Bucklew seconded the motion. The motion carried by a unanimous vote.' -Xi
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L.

C K. Rule 48. Dismissal.

Judge Dowd indicated that at the Committee's Orlando meeting, a question had been
raised about whether to retain Rule 48(b), which permits a court to dismiss an indictment for

Liz delays. It had been pointed out at that meeting that the rule had preceded enactment of the
Speedy Trial Act and that there was a risk that re-promulgating the rule might be viewed as
an attempt to supersede that Act. The Subcommittee had considered an amendment offered

L by Mr. Pauley but had ultimately decided not to change the rule because it believed that Rule
48(b) still had utility apart from the Speedy Trial Act. Following some additional discussionr the Committee decided to retain Rule 48(b) and suggested some modifications to the

L accompanying, Note that would simply reflect that the Committee had considered the
relationship, between the Speedy Trial Act and Rule 48 and that it intended to make no
change in that relationship.

L. Rule 49. Serving and Filing of Papers.

LS The Reporter informed the Committee that the Civil Rules Committee had published
for comment an amendment to Civil Rule 77 concerning electronic service of a court's orders
or judgments. He noted that Criminal Rule 49 currently cross-references the civil rules
regarding service of papers and recommended thatsimilar language be adopted regarding
notice of a court order in Rule 49(c). Following discussion Judge Miller moved that Rule,
49(c) be so amended. Mr. Campbell seconded the motion, which carried by a unanimous
vote.

L.' VI. VIDEO TELECONFERENCING-RULES, 5 & 10

Judge Roll reported that in his circuit there was a great deal of interest in being able
L to use teleconferencing for initial appearances and arraignments. He also noted, however,

that there was also a feeling that if those procedures, were dependent upon obtaining the
r defendant's consent that they would not be used. Following additional discussion, the

Committee voted by a margin of 10 to 2 toe publish alternate versions of Rule 5-one that
would require the defendant to consent to video teleconferencing and one that would not.

A, The Committee also voted by a margin of 11 to 1 to publish similar alternate versions of
L Rule 10.

VII. ADDITIONAL STYLE CHANGES TO RULES 1 - 60

Judge Davis indicated that additional suggested style changes had been submitted by
several parties and that they would be submitted.to the Standing Committee's Style
Subcommittee, which wouldbe conducting a review ofthe rules during the public comment
period. Any minor, purely mechanical, corrections orpchanges could be incorporated into the
two packages to be sent to the Standing Committee. The Reporter added that if time

L
L.....



April 2000 Minutes 8 H
Advisory Committee on Criminal Rules

permitted, any changes or corrections could be considered at the Committee's Fall 2000
meeting, while the rules were still out for public comment.

VIII. FINANCIAL DISCLOSURE RULES

Judge Scirica provided some background information on proposed financial
disclosure rules. He indicated that the Judicial Conference was very interested in the topic
and that each of the rules committees would hopefully agree on some standard language for
their particular rules to be published in August 2000. He noted that there had been
considerable discussionmabout whether these proposed rules were even procedural-in nature; C

some were of the view that this is really a matter ~lf professional ethics and -not the rules
process. Iniresponse mothers had noted that the ppellate Rules already included a disclosure
provision, that Congress apparently expected the Judicial Conference to address the issue,
and finally, the Code of Conduct Committee had requested assistance from the rules
committees. Judge Scirica also stated that there had been, a good deal of debate over just
what should be disclosed. A review of the district and appellate courts had indicated a wide F
variety of approaches to the problem. For now, he said, there appeared to be a consensus to
address the topic in a more limited fashion in the rules themselves but to include a cross- -

reference to the fact -that the Judicial Conference might develop a standard form that could
be used; that form in turn might require information beyond the basic financial disclosure'
envisioned at this time.

Judge Davis indicated that he and the Reporter had discussed the issue and that the
Reporter, using Appellate Rule 26.1, had drafted a new Rule 12.4 that would parallel that r
Rule. The Reporter added that eventually thfe Reporters of the various rules committees
would probably work further to standardize the language.

Following additional discussion-regarding disclosure of information concerning Li
organizational victims, the Committee approved the draft.

-
IX. APPROVAL OF HABEAS RULES FOR PUBLICATION '

The Reporter presented copies of proposed amendments and committee notes to the
Habeas Corpus Rules (Rules Governing § 2254 and § 2255 Proceedings) to the Committee I
for its consideration. He noted that the Committee had already approved the substance of
the changes at the Fall 1998 and Fall 1999 meetings.' Judge Carnes and Judge Miller briefly
addressed the purpose of the amendments. Judge Friedman questioned the proposed H
language in Rules 2' and 3 that would change the current practice of receiving and reviewing
habeas actions. In his experience, one judge reviews all of the habeas actions that are
received and then decides whether they should actually be filed. Otherjudges noted that the
amendment conforms to Civil Rule 5(e) that indicates that the clerk is to file the papers and
then refers them to the court for a determination of whether there are any defects in the H
papers.
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Judge Miller moved that the rules be approved and forwarded with a recommendationK s that they be published for comment. Mr. Pauley seconded the motion, which carried by a
unanimous vote.

X. APPROVAL OF PUBLICATION OF LOCAL
RULES ON INTERNET

L Mr. Rabiej asked the Committee to consider a proposal to publish all of the local
rules on the internet. He noted that some concerns had been raised that publication might
lead to unnecessary cross-analysis of some of the rules. Following brief discussion,
Judge Dowd moved that the Committee approve publication of the local rules on the
internet. Judge Miller seconded the motion, which carried unanimously.

L XI. APPROVAL OF RULES 1 - 60 FOR SUBMISSION TO STANDING
COMMITTEE FOR PUBLICATION

Judge Miller moved that the Committee forward restyled Rules 1 through 60 the
Standing Committee for publication and comment. Judge Wathen seconded the motionL which carried by a unanimous vote. Judge Davis thanked the Committee members for all
of their dedicated efforts in the restyling project.

Ew XII. DESIGNATION OF TIME AND LOCATION
OF NEXT MEETINGS

L Judge Davis recommended that the Committee hold its Fall 2000 meeting in San
Diego. The tentative dates for that meeting are October 23 to 24.

r
L

: g ~~~~~~~~~~~~~Respectfully submitted,

ri
L. David A. Schlueter

Reporter, Criminal Rules Committee
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AGENDA

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
L JUNE 7-8, 2000

1. Opening Remarks of the Chair

A. Report on the Judicial Conference session

B. Supreme Court approval of proposed rule amendments

2. ACTION - Approval of Minutes

3. Report of the Administrative Office

4 * ACTION - Proposal linking courts' Internet web sites containing local rules
*'ith "Federal Rulemaking" web site and encouraging courts that do not have an
existing web site to post their local rules on one

4. Report of the Federal Judicial Center

5. Report of the Advisory Committee on Appellate Rules

A. ACTION - Proposed amendments to Rules 4,5(c), 21, 25, 26(c), 26.1, 36, and
45 for approval to be published for comment (publication of proposed
amendments to Rules 1, 5, 15, 24, 26, 27, 28, 31, 32, 41, and 44 and revision of

LI Form 6 approved at January 2000 meeting)-

B. Minutes and other informational items

v 6. Report of the Advisory Committee on Bankruptcy Rules

A. ACTION -- Proposed amendments to Rules 1007, 2002, 3016, 3017, 3020,
9006, 9020, and 9022 and Official Form 7 for approval and transmission to the
Judicial Conference

B. ACTION - Proposed amendments to Rules 1004, 1004.1, 2014, 2015, 4004,
9014, and 9027 and Official Form I for approval to be published for comnment

C. - Minutes and other informational items

7. Report of the Advisory Committee on Civil Rules

A. ACTION - Proposed amendments to Rules 5, 6, 65, 77, 81, and 82, and
abrogation of Copyright Rules for approval and transmission to the Judicial
Conference
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B. ACTION - Proposed amendments to Rules 54, 58, and 81(a)(2) and new Rule L
7.1 for approval to be published for comment --

C. Minutes and informational items L

8. Report of the Advisory Committee on Criminal Rules [

A. ACTION - Comprehensive "style" revision of Rules 32 through 60 for approval
to be published for comment in August (publication of revised Rules 1 through 31
approved at January 2000 meeting) L

B. ACTION - Proposed "substantive" amendments to Rules 5, 5.1, 10, 12.2, 26, L
30, 32, 35, 41, and 43, which deal with revisions that were considered before the
"style" project started, and new Rule 12.4 for approval to be published for
comment

C. ACTION - Proposed amendments to Rules 1, 2, 3, 6, 8, 9, and 10 Governing
Section 2254 Proceedings and Rules 2, 3, 8, 9, and 10 Governing Section 2255 5
Proceedings

D. Minutes and other informational items r
9. Report of the Advisory Committee on Evidence Rules

10. Status Report of Subcommittee on Attorney Conduct Rules

11. Disclosure of Financial Interests L

A. ACTION-Proposed new Civil Rule 7.1 and Criminal Rule 12.4 and
amendments to Appellate Rule 26.1 for approval to be published for comment

B. Alternative language recommended by Committee of Codes of Conduct and FJC L

report on local rules governing financial disclosure

12. Report of Technology Subcommittee L

13. Status Report of Local Rules Project

14. Comments on Proposed New Statistical System

15. Long Range Planning L
16. Next Meeting: January 4-5, 2001, in Tucson, Arizona; June 14-15, 2001 (tentative dates) V
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DATE: May 1, 2000

RE: Report of the Advisory Committee on Evidence Rules

I. Introduction
The Advisory Committee on Evidence Rules met on April 17th in Chicago, Illinois. At

that meeting the Committee reviewed a number of long-term projects, which are summarized in
Part III of this Report. At this time, the Evidence Rules Committee is not proposing any
amendments to the Federal Rules of Evidence at this time. There is a more extended discussion
of matters considered by the Evidence Rules Committee in the draft minutes of the April
meeting, attached to this Report.

II. Action Items
No Action Items

III. Information Items
A. Consideration of Evidence Rules
At its April meeting the Committee focused on proposals to amend four Evidence Rules.

It determined that one of those Rules (Rule 803(18)) should not be amended. With respect to
C another Rule (Rule 902) the Committee decided not to proceed with an amendment proposed by
L. the Justice Department unless a showing is made that the current Rule is creating a substantial

problem in practice. Finally, the Committee agreed in principle to propose amendments to two
rules (Rules 608(b) and 804(b)(3)) at a future date. The Rules considered were:

1



1. Rule 608(b) - The problem addressed by the Committee is that as written, Evidence
Rule 608(b) prohibits the admission of extrinsic evidence when used to impeach a witness'
"credibility". Read literally, this would mean that extrinsic evidence could never be offered to
prove any aspect of a witness' credibility. But the Supreme Court made clear in United States v.
Abel that the term "credibility" really means "character for truthfulness" and that impeachment
on non-character grounds, such as for bias, is not covered by the extrinsic evidence limitation of
Rule 608(b). Abel basically distinguishes a character attack (as to which extrinsic evidence is
absolutely inadmissible) from all other forms of impeachment (as to which extrinsic evidence can
be admitted subject to Rule 403).

The Committee considered whether an amendment is necessary to clarify that extrinsic
evidence is -absolutely precluded only if the impeaching evidence is offered to attack the witness'
character for truthfulness, and that the admissibility of extrinsic evidence for other forms of
impeachment is governed by Rule 403. After an extensive review of the case law, the Committee
determined that a fair number of cases can be found that misapply the current Rule by invoking it B
to preclude extrinsic evidence offered for non-character forms of impeachment. There is also a
concern that litigants are misapplying the Rule at the trial level, and that many litigants do not C

proffer extrinsic evidence for non-character impeachment because they believe that the Rule on LI
its face prohibits it. A motion was made to recommend some kind of an amendment to Rule
608(b) to carry out the original purpose of the Rule, as stated at the beginning of this paragraph.
That motion passed unanimously. 1

After substantial discussion the Reporter was directed to draft a proposed amendment and
Committee Note to Rule 608(b). That proposed amendment would: 1) substitute the -term'
"character for truthfulness" for-lhe-word "credibility" in Rule 608(b); 2) add language to the Rule
that would provide that where extrinsic evidence is prohibited, it cannot be referred to directly or
indirectly ( in order to prevent an abusive practice by which parties seek to smuggle in extrinsic
evidence by referring to consequences suffered by the witness -for his alleged misconduct); and- 3)
include language in the Committee Note specifying that the admissibility of extrinsic evidence
offered to impeach the witness on grounds of contradiction, prior inconsistent statement, bias, or
lack of capacity is governed by Rules 402 and 403, not by Rule 608(b). The proposed
amendment will be considered at the October, 2000 meeting of the Evidence Rules Committee,
with a view to proposing to the Standing Committee its release for public comment in 2001.

2. Rule 803(18) - At the request of District Judge John Grady of the Northern District of
Illinois, the Committee considered whether to propose an amendment to Rule 803(18), the Rule
providing a hearsay exception for learned treatises. Judge Grady's proposal was to delete or
amend the last sentence of Evidence Rule 803(18), which currently prohibits learned treatises
from being introduced as exhibits (and consequently taken into the jury room). The Committee
determined, however, that the rationale of the last sentence of Rule 803(18) was sound. There is a V
legitimate concern that learned'treatises might be given undue weight if they are admitted as-trial
exhibits. The Committee noted that the jury is not ordinarily permitted to bring the transcript of
an expert's testimony (or other excerpts from the trial testimony) into the jury room. Because
learned treatises essentially operate as expert testimony, it would be inappropriate for the jury to
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be allowed to bring a treatise into the jury room, because the treatise might receive more weight
than the equivalent expert witness testimony. Indeed, an even'greater danger might be posed by
allowing such often complex and technical treatises into the jury room without the benefit of
contemporaneous explanation. The Committee therefore resolved- not to 'propose an amendment
to Rule 803(18) at this time.

3. Rule 804(b)(3) - Rule 804(b)(3) provides a hearsay exception for declarations
against penal interest. The Rule as written states that in criminal cases an accused must provide

f corroborating circumstances clearly indicating the trustworthiness of the statement before it can
be admitted as a declaration against penal interest. This corroborating circumstances requirement
does not, by the terms of the Rule, apply to government-proffered declarations against penal
interest. Nor does the corroborating circumstances requirement apply on its face to civil cases. At
the April meeting the Committee considered whether, Rule 804(b)(3) should be amended to

r11 extend the corroborating circumstances requirement to government-proffered hearsay and to civil
cases. The Committee noted that the current one-way corroboration requirement has never been
justified and has been criticized and rejected by many courts. The Committee unanimously
agreed that a unitary approach to~the admissibility of declarations against penal interest would
result in b oth fairness and efficiency in the administration of the Rule.

, .~Y

The Committee also noted that there is some dispute in the courts over the meaning of
"corroborating circumstances"; that the Rule leaves the term undefined; and that the term is not
used anywhere else in the Evidence Rules. The Committee therefore unanimously agreed that it
would be useful to provide some guidance on the meaning of "corroborating circumstances" in a
Committee Note. After substantial discussion the Reporter was directed to draft a proposed
amendment, and Committee Note to Rule 804(b)(3). That proposed amendment would: 1) apply

V the corroborating circumstances requirement to all proffered, declarations against penal interest,
and 2) include in the Committee Note a non-exclusive list of factrs that courts should take into
account in determining whether the corroborating circumstances requirement is met. The

L proposed aiendment w, ill be considered at the October,, 2000 meeting of the Evidence Rules
Committee, wlith a view to proposing to the Standing Comrnittee its release for public comment

r ~~in 2001.

4. Rule 902 -The Committee considered a Justice Department proposal to amend Rule
902 to provide for self-authentication of public documents by way of certification, (to provide an
alternative to the requirement of a seal). The Committee resolved that the costs of an amendment
would not be justified unless the Justice Department could show that the requirement of a seal
imposes a substantial problem in practice. Any hardship imposed by a sealing requirement is
minimized by the current Rule 902(2), which provides for self-authentication of unsealed
documents if an official affixes a seal to a certification that the document is genuine. The Rule
902(2) certification sealing requirement does not mandate a government seal; a certification

L. would be sufficient if it bore a notary seal or the like. Therefore the Committee did not find a
substantial need to proceed with an amendment to Rule 902 atlthis time. The Committee agreed

L to reconsider the proposed amendment if a survey by the Department of Justice indicates thatL. 3
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DOJ attorneys are having substantial problems in authenticating public records due to the sealing
requirements of Rule 902.

V
The Committee also responded to a request to consider whether Rule 902(6) should be

amended to provide for self-authentication of online reports and news services. The Committee
determined that the risk of forgery of such materials was too great to justify a rule providing for
self-authentication.,

B. Committee Report on Case Law Divergence From Rules or Notes

At an earlier meeting the Committee had directed the Reporter to prepare a report that,
would highlight for. lawyers and judges the existence of case law under the Evidence Rules that L
diverges materially from the text of a particular Rule, or from the accompanying Committee
Note, or both. At the April meeting the Committee reviewed the Reporter's draft of the report on
case law divergence. The Committee believes that divergent case'law presents a trap for the
unwary, not because the case law is wrongly decided but simply because the text of the' Rule or
the Note 'would not necessarily lead to an investigation of the case law. The' report on case law
divergence is to be published as a work'of the&Reporter at the direction of the Committee. It is
not an official Committee report. In this sense the case law divergence report is similar to the
Reporter's report onoutftioded Advisory Committee Notes that was published by the Federal
Judicial Center in 1998. Li

The'case law divergence report makes clear that it is reportorial only. It states that no
inference is to be drawn as to the merits of any of the case' law that is discussed. Nor is there any
implication that any of the Rules discussed are in need of amendment. The goal of the report is
simply to highlight for lawyers and judges the fact that some case law diverges from the text of
some of the Rules, and to encourage further research where such divergence exists. The report
does not purport to be a complete compendium of all -the case law, equivalent to a treatise, on
every rule in which some case has diverged from the text. The Committee agreed that the report ,
should emphasize that it is' operating only as a triggering'mechanism--alerting lawyers and judges
to the fact that some case law diverges from certain specific rules, and emphasizing that the '
report does not purport to provide a thorough description of all of the reported cases discussing a L
particular Evidence Rule.

The case law divergence report has been sent to the Federal Judicial Center for possible
publication. A copy of the report is attached.'

C. Privileges

The Evidence Rules Committee continues to work on a long-term project to prepare 3
provisions that would state, in rule form, the federal common law of privileges. This project will
not necessarily result in proposed amendments, however. The Subcommittee on Privileges
prepared three draft rules for consideration by the Committee at the April meeting. Those rules
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L would codify: 1) the lawyer-client privilege; 2) rules on waiver; and 3) a catch-all provision
similar to current Rule 501, that would permit further development of privileges. At the April

i7 meeting the Committee provided extensive guidance and commentary on the Subcommittee's
L drafts. The Subcommittee will conduct further research and will revise the drafts for further

consideration at the October, 2000 meeting of the Evidence Rules Committee.

IV. Minutes of the April, 2000 Meeting

The Reporter's draft of the minutes of the Evidence Rules Committee's April, 2000
meeting are attached to this report. These minutes have not yet been approved by the Committee.

L Attachments:

r Draft Minutes
Case Law Divergence Report
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F,.

.L

.r
L

l 5



r7

L

L

L

71',
L.

r~

La





7

Tm

Tm

Tm

Tm

r

Tm

Tm

Tm

Tm

-I



L. Advisory Committee on Evidence Rules

Draft Minutes of the Meeting of April 17 th, 2000

Chicago, Illinois.

The Advisory Committee on the Federal Rules of Evidence met on April 17 th in Room
2544 of the Federal Courthouse in Chicago, Illinois.

L
The following members of the Committee were present:

L Hon. Milton I. Shadur, Chair
Hon. Jerry E. Smith
Hon. David C. Norton

L Hon. Jeffrey Amestoy
Laird Kirkpatrick, Esq.
Frederic F. Kay, Esq.

L John M. Kobayashi, Esq.
David S. Maring, Esq.
Professor Daniel J. Capra, Reporter

Also present were:

Hon. Frank W. Bullock, Jr.; Liaison to the Standing Committee on
Rules of Practice and Procedure

V Hon. Richard Kyle, Liaison to the Civil Rules Committee
Professor Kenneth Broun, Consultant to the Subcommittee on Privileges
Roger Pauley, Esq., Justice Department
Peter G. McCabe, Esq., Secretary, Standing Committee on Rules of Practice and

Procedure
7 John K. Rabiej, Esq., Chief, Rules Committee Support Office
a, Jennifer Evans Marsh, Esq., Federal Judicial Center

Professor Leo Whinery, Reporter, Uniform Rules of Evidence
Drafting Committee

Opening Business

Judge Shadur opened the meeting by asking for approval of the minutes of the October,
1999 Evidence Rules Committee meeting. The minutes were unanimously approved. Judge

L Shadur informed the Committee that the Supreme Court has approved all of the Commnittee's
proposed amendments to the Evidence Rules--Rules 103, 404(a), 701, 702, 703, 803(6) and 902.

Judge Shadur then asked John Rabiej to report on a proposal to encourage all courts to

,L1
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place local rules on the internet. Mr. Rabiej noted that concern has been expressed by some
courts that if local rules are placed on one internet web site, it will make it easy to compare the
rules, to the embarrassment of some of the courts. He noted that the current proposal simply
encourages that the district courts place local rules on the internet--the proposal does not purport
to mandate anything. The Evidence Rules Committee approved the proposal in principle.
Committee members expressed concern, however, that a listing of a particular rule as "effective"
on a certain date might be misleading if the date, was simply the date on which the rule was last
reviewed for publication on the web site. The Committee suggested that the web site specify an
"as of' date, indicating when the rules were last reviewed, together with an effective date
indicating when the rule first became effective. A Committee member expressed his opinion that
standing orders should be placed on the internet as well. Mr. Rabiej informed the Committee that
such a proposal is currently under consideration.

Judge Shadur then reported on the Standing Committee's January meeting. The Evidence
Rules Committee did not propose any action items at that meeting. Judget Shadur noted, however,
that the Evidence Rules Committee does have input into two ongoing Standing Committee
projects. One is the proposal of a Civil Rule concerning financial disclosure. Materials on this
matter were included in the agenda book. The proposal currently before the Standing Committee
is patterned on Appellate Rule 26.1. Judge Shadur noted that the Evidence Rules Committee
does not have primary responsibility for rulemaking on financial disclosure, but that the Evidence
Rules Committee will be kept apprised of developments. A second Standing Committee project f
involves the ongoing study of possible Federal Rules of Attorney Conduct. The Standing
Committee's subcommittee on attorney conduct held an invitational conference, including
members from bar associations, academia, and disciplinary counsel. The current draft model,
requiring dynamic conformity with state rules of professional responsibility, has been revised in
light of comments made at the February meeting. ,The' Standing Committee plans to hold another L.
invitational conference this' Summer, in an effort to determine whetherfthere is really a problem
that is worth addressing through a federal rule of attorney conduct. Judge Shadur noted that no `
action is required from the Evidence Rules Committee at this point, I

Consideration of Evidence Rules;

Judge Shadur noted that the Evidence Rules Committee is not contemplating formal
recommendation of any rule changes to the Standing Committee at this time. At the October,
1999 meeting, several issues were raised concerning possible rule changes, and'the Reporter was
directed to prepare a memorandum on each of these issues. The Reporter also prepared a
memorandum in- response to a request by Judge Grady to consider a proposed amendment to
Evidence Rule 803(18). The issue for the Committee was whether any of the proposed rule
changes are worth considering for further investigation, with a view to a possible proposal to the f
Standing Committee at its January, 2001 meeting. -

L`
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commonly after the proceeding has concluded, and almost always after the challenged conduct has

been completed. There would be few opportunities for review of the state determination by any

federal court.

Together, these difficulties justify the burdensome requirement that an exemption order be

L sought by an attorney who recognizes a potential conflict between the interests'of federal procedure

and state, professional responsibility rules. In some circumstances it may be possible to seek an

advisory ruling from a state agency before' acting. Often, however, only the federal court will be in

L a position to act in time to support continued efficient'development of the federal proceeding.

The variety of potential conflicts between procedure and professional responsibility is too

* great to support any explicit standard for weighing the competing interests. Violation of a rule of

responsibility may lie at the extended margin of application that involves little if any significant

interest, or may lie at the core of a vitally,, important state policy. A slight change in procedural

course might avoid any conflict in some circumstances, while, othercircumstances may pit a vital

procedural need against the requirements of professional responsibility. All that can be said is that

the federal court should be sympathetically sensitive to the interests embodied in the state rules of

professional responsibility, and shouldltake care to be sure that federal interests weigh so heavily as

to overcome~the state, interests involved in the specific conflict.

A determination that proposed conduct does not, violate the rules of professional

responsibility should not always preclude consideration ofthe federal procedural interests involved.

The question of professional responsibility may be cose and may involve interests that are

significantly more, important than the potential federal procedure interest. A court may decline to

enter an exemption orderin sFuch circumstances.

Subdivision (e). Subdivision (e) is the necessary complement of subdivision (c). The subdivision

(c) power to serve the needs of federal procedure by exempting attorney conduct from state rules of

professional responsibility requires that state tribunals recognize the exemption. The exemption

includes an absolute immunity against civil liability for the exempted conduct.

The absence or even explicit refusal of a Rule 1(c) exemption order does not prevent a state

disciplinary authority from considering federal procedural interests in determining whether there has

been a violation of professional responsibility requirements or in deciding on a sanction after finding
a violation.

This draft avoids at least Reporter's Note

This draft avoids at least one important question: when may the federal court enter an

exemption order? Only before the relevant conduct? Also after, but before any state disciplinary

inquiry is launched? After a state disciplinary inquiry is launched, but before final disposition? The

answer may be complicated by the residual ambiguities of the concept that addresses conduct in

connection with a federal action or proceeding. It may be difficult to insist that an exemption order

F be obtained before prefiling conduct is undertaken.
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Alternative: Retroactive Federal Protection By Order

This version would discard the subdivision (e) preemption 'provision entirely, and replace F
subdivision (c) by the following provision: U

(c) Protective Order. ,

(1) A United States District 'Court or Court of Appeals may enter, an order that

protects an attorney from any sanction, civil liability, or oter consequence

',under a state rule of professional responsibility for conduct in connection

, wth any action or proceeding in that court.

(2) Anlappication for a protective order under Rule 1(c)(1) may be made only after

a standard of professional responsibility is invoked against the applicant in

-state proceeings. -

(3) In determining whether to grant a protective order under Rule l(c)(l), the court

should consider:

(A) whether the attorney's conduct violated any applicable rule of

professional responsibility, and the nature and severity of any possible

violation;

(B) whether the attorney's conduct was required or authorized by order of

the federal court, by federal procedure, or by other federal interests

derived from federal substantive law; and

(C) whether the federal interests served by the attorney's conduct outweigh

the interests served by completion of the state proceedings in which

the rule of professional responsibility is invoked.

Committee Note

Subdivision (c) recognizes the conflicts that may arise-between federal interests and state
rules of professional responsibility. If a federal court orders an attorney to engage in specified
conduct, the interests both of the court and of the attorney forbid imposition of sanctions or liability
under inconsistent state rules. Federal courts also must be able to develop and apply their own
procedure free from indirect control by state rules of professional responsibility. An attorney who
complies with federal procedural requirements, or who seizes opportunities made available by

L
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federal procedure, must be protected against state-imposed sanctions unless the attorney could have
achieved the same procedural ends by other means consistent with federal procedure and also

L consistent with important state rules of professional conduct. Overriding federal interests also may
derive from substantive federal principles.

These abstract principles are difficult to translate into practice. It is particularly difficult to
L. ask state disciplinary bodies and state courts to interpret and vicariously apply the federal rules of

procedure and the interests that may derive from federal substantive law. It is better that the
L balancing of federal interests against state interests be'made by the federal court connected to the

attorney conduct that has been called into question in state proceedings. A protective order issued
by the federal court provides the means to effectuate this balancing. At the same time, there is little

L point in submitting federal courts to a continuing barrage of anticipatory applications by attorneys
who fear that their conduct may some day be called into question in state proceedings. State
authorities in fact have shown no general inclination to pursue professional responsibility sanctions
for conduct in connection with federal proceedings that arguably serves federal interests. The need
to protect federal interests is best served by allowing an application for a protective order only after
a state rule of professional responsibility is actually invoked in state proceedings.

The federal court's decision whether to issue a protective order is a matter of discretion that
requires balancing federal interests against state interests. The strength of the federal interest is
direct and overwhelming when the attorney's conduct was directed or authorized by order of a
federal court. If at the time of making the order the federal court was aware of the facts that give rise
to the issue of professional responsibility, it is difficult to imagine the extraordinary circumstances
that should allow imposition of state sanctions for conduct that complies with the order, Absent a
directly applicable, order, the nature of the federal interest will, standing alone, be important in some
circumstances and less important in others. One very important dimension ofthe federal interest is
interdependent with the potentially prohibiting rule of professional responsibility. There is, for
example, little federal interest in protecting against a rule of professional responsibility if at the time
of the attorney's conduct there was good reason to fear violation of the rule, the professional

L responsibility interest is important, and the Ifederal purposes could be well served by alternative
conduct that would not violate the rule.

In balancing federal and state interests, the federal court need not reach its own final
conclusion whetherthe attorney's conduct violated a state rule of professional responsibility. Ifthere
is reasonable doubt on this question, it is enough to take account of the probability - high or low
- that there was a violation.

A protective order, once issued, commands the resjudicata effects of any federal judgment.
L State tribunals are obliged to honor the effect of the order according to its terms.

Reporter's Note

This approach emerged for the first time during discussions at the February 2000 invitational
conference. It attracted substantial support during the open discussion. At least some participants
have had second thoughts. Two particular doubts have been expressed. The first is that this ex-post

L opportunity for protection will do little or nothing to reassure attorneys who see a potential conflict

I
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between federal procedural opportunities and state professional responsibility rules, and who do not
know how to resolve the conflict. Many are likely to seek protection by seeking an-order authorizing
the desired conduct, so as to enhance the identifiable federal interest and to dissuade state authorities r
from pursuing possible discipline. Otherwise the opportunity for intervention by a federal court may
assure a more sympathetic and better-informed understanding of federal, law, but provides scant 7
protection. ,Te whole, purposeof this approach is to avoid, this kind of anticipatory request to the
federal court; the ,purpose ,may in practice be difficult to achieve. The second doubt is whether state
authorities really would find this approach more congenial. Ihis approach forces a direct
confrontation between the feedeeral court an"d state autho rities in every case , although the federal
court is con a prot'ece order" rather than an "injunction," tlhe effect on state proceedings
is the same asan mjuncton. -,
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Simplified Rule: No 'Conflict-of-Law, No Federal Interests

This version would adopt a rule of dynamic conformity, confirm the § 1654 power of a
federal court to control admission to practice before it, and provide a few details about the distinction
between sanctions imposed by state authorities for professional responsibility violations and
sanctions imposed by federal courts to protect their own needs. It would not expressly state the
primacy of federal procedure interests, nor would it provide any vehicle for federal-court protection
against state disregard of federal interests. This approach rests on a combination of concerns. In
part, it reflects the belief that there are no real problems. ' State authorities do not seek to impose
professional responsibility sanctions for conduct pursued in reliance on federal procedure or in
service of federal substantive' interests., There is no need to state a principle that is honored in
practice. And in part, this approach reflects the concern that open statement of the principles of
federal primacy has generated substantial opposition, even though the principles 'are followed in

r practice. Some of these questions might be addressed in the Committee Note.

FRAC, I in'this form would be:

£ (a) Admissi n"to Practice. A court ofthe United States may'establish and enforce rules governing

the right to appear as counsel in and practice before that court.

(b) Professional Responsibility. J'The professional responsibility of an 'attorney for conduct in

connection with any action or proceediiig in a United States court is governed by the rules

that apply to,, anttorney admitted to practice in the state where-the court sits. A United

States court may conduct an investigation of an infraction of a rule of professional

responsibility and with or without an investigation -may refer any question of

professional responsibility to'the proper state authority. Whetherf orinot an infraction is so

referred, the cfurt may inpe ntly impose approprate sanctions, i cluding forfeiture of
fees, reprimand,1censure, or revocation of the privilege to appearlbefdre the court.

Committee Note

Most federal courts have undertaken to regulate matters of professional responsibility by
adopting local rules. These local rules have not been successful. There are wide variations of
approach among federal courts,,even among different federal districts within a single state. Many
of the local r~iles adopt models that are inconsistent with local state rules; even if local state rules

L appear to be adopted, the federal court may assert the right to interpret the same text at odds with the
state interpretation. TIere seems to be a growing tendency in some federal courts to disregard even
their own local rules, looking toward development of a federal common law of attorney conduct that
is cut free from any authoritative text. This tendency toward decisional principles is fed by the

e_>, context in which federal courts face issues of attorney conduct - almost invariably, the question is
L not one of professional discipline, but instead is a procedural question affecting conduct of the

L
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federal court's own proceedings. The result has been that an attorney appearing in federal court
often cannot know what rules of professional responsibility apply to conduct in connection with the r
federal proceeding. The problem is exacerbated in some federal courts by the opacity of the local
federal rules. The problem is further exacerbated for the'growing number of attorneys who appear
in federal courts'away from their home states. "

The time has come. to replace the, co sing welter of, local-federal rules with a uniform
national rule. This rule adopts the rules thatapply to an attorney.admitted to practice in the'state
where the federal court sits. For a federal court of appeals, this state is the -state where the court has
its ,adm strative headquartersjigRepprter's Query. What d we do about-the Federal Circuit? It
refers many matters of procedure and substance to regionql circuit law., ,,How about this'one?
Everylthing accoredingto D. eC. rules?] For all courts, the rules at apply to an iattorney admitted to
practice in the state men the rules that would be applied by th coprts of that state. 1 If the local state
would undertake to,,ap,,ply; lt~he professional responsibility rules of a different ,state.-most likely the
state in which an out-of-state attorney is licensed -the fderal court makes thehsame choice.
Adoption of the state rles meaps more than mere adoption of the current printed te, of the state
ues.,It means also, adoption of the inerpreta4tion placed on pteltstate 'rues bylstate courts, adhering 7

to the general rules thatgovern a e l court it seeks ,to ascertain.the content of state law. LI
Adoption for federal courts of local rules of professional responsibility leads to an inevitable

interplay between federal interests ,,and,,enforcement of e locl rles. ,ederal courts never have
undertaken to imposelprofessional discipline in a form that ects an tt ` , e to practiceundertake tor attorney's licensee practice
in state courts' or stanng m a state bar But feder cous rearly consider issues o professional
responsibility in ruling onimatters ,that come before them inthe, coue of litigatioand will continue U
to do so. In phoosing .procedural alt rnatives,,.for,exampple, ,th,,federael cot may bej 11inIuenced by
the prospect that one alternative is, nearly as satisfactory as another for procedu putposes and
should be prefrred because it avoids sificant issues of profesional reponspil.il Ad federal
courts also considerpmatters ofprofessional discipline -foT-their owynpurposes. 28L TS&. § 1654
establishes the authority, of a federal coirt to adopt rules that permit an attorney "to manage and
conduct causes ther" ." By' statitetllcourt rule, and iherenk power, fedeY l'os can impose
sanctions, for procedural violations and the'unreasonabkeiai veatus multiplication of
proceedings, Considerations of professional responsibility may inform the exercise of these powers.
Federal courts also share the interest of the entire, legal profession in e g proper professional.
behavior by ll attorneys. A federal court that learns of conduct connected to its own proceedings

at may,violate ies o iprofessionail resSiibility is inte tq 4 d- atdaimes has
ithe responsibility - rfrteqetionto ,state Suto "tes 'Uder Attor y~odcIuelthe
federal court] mayonducting
an inlvestigatilon. Ar gdentl de invStigiinmay 'protect an inn' cgainst the

auffiontie~~~~~~U oftenY t2 fedi a Fui will ~ bnlttburdens that jgo withs a, forma1frfdfeqi, 1~ _ PfiLt ̂  'spible state

~~I j' 1 ,'I 1 * ^ i' '' I

'5 41''-,, 1 ' , ,,, S

Ul



FRAC Models
February 25, 2000

page -15-

Simple Dynamic Conformity

This model avoids all of the complications:

The professional responsibility of an attorney for conduct in connection with an action or proceeding

in a United States District Court or Court of Appeals is governed by the rules that apply to

an attorney admitted to practice in the state where the court sits.

Committee Note

(The Committee Note would include at least the first two paragraphs of the Note for the
preceding rule. It might venture to adopt the whole of that Note, addressing some of the issues that
are omitted from the text of the rule. The rule might add a subdivision recognizing the authority to
"establish and enforce rules governing the right to appear as counsel.")

Simple Dynamic Conformity Without the Courts of Appeals

The professional responsibility of an attorney for conduct in connection with an action or proceeding

in a United States District Court is governed by the rules that apply to an attorney admitted

to practice in the state where the court sits.

Committee Note

(TIe Committee Note would be similar to the Note for the Simple Dynamic Conformity
Rule, but would point out that the courts of appeals are governed by Appellate Rule 46. It might
include a suggestion that a court of appeals should recognize the importance of continuity between
district court proceedings and appellate proceedings, particularly with respectto the question whether
a possible conflict of interest that was permissible in the district court should disqualify an attorney
from participating in the appeal.)
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L Draft Minutes

Standing Committee Attorney Conduct Rules Subcommittee

The Attorney Conduct Rules Subcommittee ofthe Standing Committee on Rules of Practice
and Procedure held an invitational conference at the' Administrative Office of the United States
Courts in Washington, DC., on February 4,2000. Judge Anthony J. Scirica presided as chair of the
Standing Committee, assisted by Professor Daniel R. Coquillette as Standing Committee Reporter.
Invited Guests who attended included Leo V. Boyle, Esq.; Professor Stephen B. Burbank; J. Scott

K Davis, Esq.; Claudia Flynn, Esq.; Lawrence J. Fox, Esq., Professor Bruce A. Green; Robert M.A.
Johnson, Esq.; Greg P. Joseph, Esq.; Professor Andrew L. Kaufman; George Kuhlman, Esq.;
Professor Margaret C. Love; Hon. John W Lungstrumn'(as liaison from the Judicial Conference
Committee on Court Administration and Case Management); Michael E. Mone,-Esq.; Alan B.
Morrison, Esq.; Hon. Marvin H. Morse; Professor Linda S. Mullenix; Robert S. Peck, Esq.; Hon
Thomas J. Perrelli; Gerald K. Smith, Esq.; Guy Miller Sthrve, Esq., Hon. Ewing Werlein, Jr.; and
Hon. Michael D. Zimmerman. Members of the rules committees who constitute the Attorney
ConductRules Subcommittee who atttendEd included Professor Daniel J.' Capra' Darryl W. Jackson,
CEsq.; Hon' Douglas Letter; Professor Myles V. Lyk; Professor' Jeffrey W. Morris; Hon. Paul V.
Niemeyer; Hon. Davyd W. Ogden; Hon. Lee H. Rosenthal; Hon. Jerry E. Smith; and Hon. John
Charles Thomas /Two other members ofthe'Subcommrittee, Professor Geoffrey C. Hazard, Jr., and
Hon.'John M. Roll, attended by telephone. Edward H. Cooper was present as Civil Rules Advisory
Committee Reporter. Administrative Officestaff who attended included Patricia S. Ketchum;'Karen
'M. Krener; Peter G. McCabe'; Mark. Miskovsky, And John K.' Rabiej. Marie Leary attended for
the Federal Judicial Center. Oth,6ers in attendance includd Juliet Eurich, Esq., and Lynn Rzonca,
Esq. I

Introduction

Judge Scirica welcomed the participants, stating that the conference is not a public hearing
but a dialogue of differing views, reflecting perspectives that may in part draw from the experiences
of different constituencies. This conference is not the end of the subcommittee process, and is not
the occasion for subcommittee decisionmaking. The time for decision will stretch out at least for
several months, unless Congress acts in a way that requires an accelerated response.

Professor Coquillette, aided by many of those who have joined in this conference, has done
a great deal of work on the question whether the time has come to adopt one or more federal rules
iof attorney conduct. Veterans ofthe process will help to advance his work still further. Newcomers
will both have, the chance to learn of the work thath been done and provide the benefits of fresh
views. Following introductions of those in attendahce and an opening summary, the first part of the

17
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agenda will consist of individual statements by each invited guest reflecting on the value of the
"FRAC" enterprise.

Judge Scirica continued by noting that many years ago Congress expressed concern about

the proliferation of local rules. Congress remains concerned about local lrules, in part because local
rules are not reviewed by Congress in the way the federal rules are reviewed. Lawyers also are
concerned about local rules. The American Bar Litigation Section will soon move for adoption of
a resolution urging restraint in the local rules process. One of the reforms adopted by Congress
requires circuit council review of local rules.

Phase 1 of the Local Rules Project resulted in the elimination of many local rules. Many

districts obedient to the command of amended Civil Rule '83(a(1), have renumbered their local
rules.

One of the discoveries of the Local Rules PIroject was that there is a wide variety of
inconsistent local rules on professional responsibility. The inconsistencies exist in every direction.
Local federal rules oftenrare inconsistent with the rules of thefforum state, and commonly, are

inconsistent with the local rules of other districts. Even when a local rule purports to adopt the text

of the local state rule, the federal court may interpret the text in ways that depart frlom the state

interpretation. '

It is recognized that a federal court must be able to control the conduct or proceedings before
it, and likewise must be able to control admission to practice before it. But at the same time, it is L
recognized that the states are primarily responsible for professional discipline. The difficulty is that
practice and professional responsibility overlap, in ways that may be complementary but also may
be competitive.,

The major problems experienced by lawyers in the midst of this confusion relate to conflicts

of interest, confidentiality and privilege, and the duty of candor to the tribunal. Government lawyers
have particular problems with rules governing contact with represented persons. The McDade
Amendment, 28 U.S.C.A. § 530B, now provides direction on the source of law for professional m

responsibility. The Tenth Circuit' has concluded that a state rule governing te practice of L
subpoenaing an attorney to-testify before a grand jury is a matter of professional responsibility for
purposes of § 530B, and thus controls in federal 'court. '

Negotiations on Model Rule 4.2 revisions continue among the two ABA committees - J

Ethics 2000 and the standing committee, the Conference of Chief Justices, and the Department of C

Justice. There seems to be some interest in the Senate in reconsidering § 530B. J

It is important to know whether conflicts between federal procedure and state professional
responsibility rules pose real problems for private lawyers. Whether or not real problems are
frequently encountered now, as a matter of principle it is important to decide whether a lawyer who

pe
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complies with federal procedure or a federal court order is protected against state discipline. It also
is important to consider conduct undertaken before litigation actually commences, and to determine
whether federal interests may be meaningfully affected in this setting.

Significant federalism interests are at stake. Justice Veasey, who could not attend today's
meeting, wants to remind us of the primary state interests in professional responsibility. But there

A, also are federal interests.
L ~ ~ ~ ~

It also is important that the subcommittee and Standing Committee continue to be prepared
to respond if Congress asks the Judicial Conference to consider these issues.

Professor Coquillette provided a supplemental introduction, designed to provide an overview
of progress over the last several years and to capture the'spirit of the Rules Enabling Act process.

The Enabling Act process works well because of the opportunities it provides for hearing
from many voices. This conference is one valuable part ofthat process. A particular strength of the
Enabling Act is that it expressly involves the legislative andjudicial branches, and in fact involves
the executive branch as well. The executive branch is represented through the Department of Justice
on the advisory committees and the 'Standing Committee,'and has been a' very impoant participant
in the process. A further strength is that people from many backgrounds and'd interests work together,
both as members of the committees and as witnesses and'writers of conmments.

The attorney conduct inquiry has its roots in 1986. Congress became concerned with local
L rules. Local rules continue to be aproblem. They circumvent the Enabling Actprocess;,they often

are hard to find-30% ofthe districts still have failed to honor the renumbering command of Civil
Rule 83(a)(1); they often restate the federal rules, but incompletely or confusedly; and they

L sometimes are invalid because inconsistent with statute or federal rule.

On matters of attorney conduct, some districts have local rules htat adopt forms ofthe Model
L Rules or Mo del Code that-are inconsistent with the rules in effect in their own states. One district

continues to adhere tothe originl Canons of Professional Ethics. Some districts have adopted their
own unique rules, unlike any national model or any actual state system. The District of Colorado

' provides a'recentexarnple of a system that adopts the state ruleseby local rule, but then sets out
exceptions by anadministrative ordert to ffind. The project book of studies, including
FJC studies, docuents these findings in detail.

The Standing Connittee is responsible to promot consistency of federal rules and otherwise
f to advance the administration ofjustice. Atpresen, relation of professionalresponsibility by local

'ibex federal court rules has no consistency. Theproblems are so grea that in 1988 it was decided to
-exclude them rom 'the first phase bf the-Local Rules Project.' In 1995, hwever, the Standing
Committele conludedddli"at the topic should be taken up. In 1997, seven studies had-been completed
- two by the Federal Judicial Center, andfive by Professor Coqullette;
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The McDade amendment creates a problem for the Department of'Justice because its L
command that federal lawyers comply with both state and local federal rules ignores the frequent
inconsistencies between state and local federal rules. '

It has become clear that bankruptcy is different from other areas of federal practice. The
Bankruptcy Code establishes different standards for conflicts of interest. There is no parallel to these
standards in state professional responsibility rules.

The first two invitational conferences focused on four options.- One option is to do nothing
to change the present situation. This course is favored by those who believe that there are not real
problems, not even for the Department of Justice. It also is favored by those who believe that federal
courts are solving the problems by ignoring their own'local rules and developing a body of federal
common law. Recent research shows that frequently there is no citation of local rules in federal V
opinions on attorney conduct, and often other federal court decisions are cited -the very model of
common law.

A second option is to adopt a simple rule that adopts local state professional responsibility IK

rules for each district, without any qualification. This would be "dynamic conformity," in which a
federal court adheres to every change in the formal state rules and to state interpretations of the state
rules. There would be a choice-of-law rule for the courts of appeals. Supporters of this option do
not like the present local rules situation, and also are wary ofthe evolution of a federal common law
of attorney responsibility. They believe that these are state issues, and that the Enabling Actprocess
should be used to return authority to the' states, or more accurately to confirm paramount state
authority. The objeitive is to' decrease, not increase the role of the states.

A third option adopts dynamic conformity topstate rules as the default rule,'but'also would 1.
establish specific federal rules for the issues that have arisen most frequently in federal courts. The
federal rules likely wbuld be modeled on the ABX Model Rules, seeking the version of each rule that V
most resembles themode 'of state adoptions. This model was prepared for discussion purposes,
consisting of a general dynamic conformity Ale supplemented by nine additional rules. There is not
much support for this approach atfthe moment. A Note in the Harvard Law Review expressed V
dissatisfaction. 'Man other important observers have `expressed similar reservations.

The fourth option explored in te prior conferences would be adoption of a comprehensive C

federal code of professional responsibility, most likely based on the most current ABA model,
holding open the possibility of adoping special rules for bakruptcy. There has never been mnuch
support for this approac. i

Since the first two conferences, a fifth -model has emerged. This modeladopts local state
rules, including choice-of-law rules, to govern all matters of professional responsibility, both in
general and with respect to matters conne ted to proceedings in federal court. But it.also expressly L
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LI recognizes federal power to regulate federal procedure, and protects acts dictated by federal
procedure or court order against sanctions based on state professional responsibility rules. At

present, only this "FRAC 1 " has been drafted, and the draft is only for discussion purposes. It is

possible that there will be a FRAC 2, dealing with bankruptcy, and a FRAC 3 dealing with federal
government attorneys. While still additional rules might be adopted, no subject for additional rules
has yet been suggested. It also is possible that only FRAC 1 will be pursued.

Discussion of all five models leaves substantial support for doing nothing. But § 530B has
aggravated the problems faced by federal government attorneys. Support of dynamic state
conformity is mingled by some with support for permitting independent federal interpretation of the
text of local state rules.

K Bills in the Senate reflect different approaches. One would override § 530B. Another would
invite the Juficial Conference to advise Congress on the problems faced by government attorneys.
The Washin Post has opined this very day that these bills are among the important bills calling
for action during this session.

Final y, Professor Coquillette expressed great thanks to the Administrative Office staff for
helping both with the series of invitational conferences and with the work of the subcommittee.

L.
Individual Statements

The conference then turned to brief opening statements made by each of the invited guests,
primarily in the order of seating around the conference table.

And ew Kaufiman began by asking whether there is a problem. There was a problem all these
years, but nco one knew about it until Professors Burbank and Coquillette pointed it out. Once the
problem is I pointed out, lawyers see an opportunity for conflict and confusion that will generate
conflict and confusion. Academics tend to like uniform rules as a solution to such problems.
Uniform rules can respond to an internal logic. They also are easier to teach. But work with state
rules shows he difficulty of achieving uniformity. The Massachusetts Supreme Judicial Court has
just revised its rules of professional conduct. The advisory committee operated under the

i"Coquillette Rule," adhering to member Coquillette's advice that the prima facie choice should be
adherence t the ABA Model Rules, departing only for good reason. Notwithstanding this approach,
many changes were made in the ABA rules. The reason is that the ABA rules, although developed
with great effort and great good will, are the product of a committee of lawyers. The time has come
for the judges of this country to become more actively involved; 'rulemaking should not be run by
the private bar. In Massachusetts, it was a great mistake not to involve the federal judges in the
process; involvement of the'federal judges would have helped to resolve many of the tensions that
have emerged between the new state rules and the federal courts. Rule 4.2 would be a good place

__ to start bringing judges into the process, beginning with more active participation by the Conference
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of Chief Justices. Finally, the distinction between federal procedure and state professional
responsibility rules reflected in draft FRAC 1 is right. But all ofthe illustrations are wrong in result.

Michael Zimmerman began by observing that it is nice to think of involving the Conference 2
of Chief Justices more actively, but that three years'of trying to broker Rule 4.2 between the ABA
and the Department of Justice have shown how difficult this is. Rule 4.2 is shaping up'to be a 30-
year war, perhaps a 100-year war. There is no forum with enough power to force a resolution, unless LC
it is Congress. And professional ethics problems are not well suited to resolution in the political
process. But ifthe Rule -4.2 problem can be solved,,it will be proper to do -nothing else. The present M
situation of local rules is horrid on paper, but has not proved to be a problem in practice. The states
have 50 different professional responsibility cultures. An ABA rule, whatever it is, will not be easily
accepted in all states. If Congress tells the Standing Committeerto do something, something will be
done. But perhaps'the solution will be worse than the problem.

Stephen Burbank noted that in the early 1 990s it seemed that the problem was primarily one
of paper inconsistencies. The inconsistencies of rules on paper have persisted, and perhaps have
grown worse. But we would need a study to tell us whether there is a real problem. So, absent a
study, it is important to decide where the burden lies. The Standing Committee's responsibility for
achieving unifornity in federal practice suggests that perhaps the burden should be on those who U
champion inconsistency. But that leaves it to decide what is the real burden of inconsistency - one
example is provided by the Seventh Circuit ruling on the question whether a lawyer can advance the 2
costs of afederal class action despite aprohibition in local ruleslofprofessional responsibility. There
is no apparent need for consistency among federal'c'o'urts; a uniform federal borrowing rule that
adopts local state rules for each federal court makes sense. Borrowing, however, borrows also the
"transremedial" approach that is often fouridno matter what th source- of professional responsibility
rules. The transremedial approach takes a-professional responsibility rule and translates it to other
purposes such as disqualification or civil liability. LThe ALI Restatement Thirdof*the Law Governing 7
Lawyers is an illustration of the transremedial fallacy. We need to identify tiis phenomenon before
we can clearly identify the areas where federal interests are paramount. Itfis intolerable to have a
system in which federal aw allows a prosecutor to contact a witness but state law can discipline the
same conduct.- But itmjay be tolerable to alloww a state to inposeidiscipline for a conflict of interests
even though qthe- federl -court refuses todisqualify the, attorney fr the same, asserted conflict.
Finally, we shod be careful to distinguish evidentiary priilegev from poidentiality L

G' G iller, Str 4ted thattheAssociation of th Br of the City f New York wasG uy,, Miller, veano
galvanized to action on questions bylthe "FRAC" dr'ft 1 T h ught'te principle of
adopting several detaidfedea rulesof atto ndi to be aLverybad thing. Disuniformity V
betw ederal cou rt les adlocl state es is allsen6o prern. Tris Fa element of unfair
surprise in uhnnecessar eifces. The 'Assoulaion ty did not tly focs on tcurnt drat C
that proposes dynamiJ cAit 2to s'tateprctice but' cotemplates the pssibiliof some
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departures. In the recent overhaul of the local rules of SDNY and EDNY, the approach to
professional responsibility was to adopt the text of New York rules, as interpreted by the federal
courts. This approach was taken because of Second Circuit precedent that chose the path of

l j independent interpretation. Judge Weinstein suggested that a distinctive federal interest should be
required to justify departure from the state interpretation ofthe state text, but the cases seem to show
that federal judges disagree whenever they feel strongly that the state has it wrong without regard
to any distinctive federal interest. Federal judges are not likely to want state control.

Gerald Smith reminded the conference that bankruptcy is unique. There is national law, butL applicable professional rules come into play as well. Generally application of state conflict-of-
interest standards presents no problem., But there is a federal "adverse interest" standard for
professionals who represent a fiduciary such as a trustee or debtor-in-possession. This standard
applies to a variety of professions, such as accountants, as well as lawyers. These other professions
have their own ethical norms. The rulemaking process affords an opportunity to give meaning to

41- the adverse interest standard, which is not defined in the statute and is given different ad hoc
interpretations by bankruptcy judges. It would be an achievement to develop a definition of adverse
interest. Adverse interest informs disclosure, and that isrimportant. But drawing the adverse interest

71 line will be controversial. In approaching these questions, we must remember that bankruptcy is part
, administration, part negotiation, and' part litigation. Bilateral litigation rules do not fit- strict

application would make it very difficult to initiate a bankruptcy. But of course a bankruptcy
proceeding can become adversarial at some point. Can an attorney, for example, propose a plani that
would adversely, affect a participant in 'the bankruptcy proceeding when 'the participant is the
attorney's client for an unrelated matter? Giving at least some: parametes to the adverse intrest

!rule, and in particular narrowing the extent of firm-wide disqualification, would be a good
achievement. d

i.Claudia Flynn stated that disuniformity is a substantial and significant problem for the
Department of Justice. ^The Professional Responsibility Advisory Office has fielded 500 or 600
inquiries since it was opened last April. The questions go beyond Rule 4.2 to include such matters
as unauthorized practice, conflicts of interests, andpublic statements about pending matters. The
Department has encountered conflicts between local federal court rules and state rules. 'It also has
found conflicts between state rules and federal court interpretations of the state rules.' Department
attorneys are clamoring for uniformity. They are concerned about their- ability to do their Kork, and
are concerned also about liability and their professional licenses.' Core law-enforcement interests
are a speciaifconcern. SSome state interpretations of rules on contact'with represented persons create
difficulties, as do some' state applications of -fraud and deceit concepts to undercover operations.

- Some sfates seem bent on using rules of professional responsibility to regulate federal procedure.
The Tenth Circuit has receitly ruled that for purposes of § 530B a state rule reuatng grn-ury
subpoenas addressed to lawyers is ideed a'rule of professional r`esiponsibiliy, binding on fedal

'L
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courts, ratherthan arule ofprocedure. Section 530B subjects Department attorneys to both state and 4
federal rules. Any help in addressing the problems caused by § 530B will be welcome. There also
is a case pending in the Fourth Circuit that raises the question whether a local pro hac vice rule can
supersede the federal statute that allows the Department to send its attorneys anywhere in the o
country.'

Thomas Perrelli began with the reminder that the-Attorney General is very interested in trying V
to find solutions to these problems. Department of Justice concerns focus on the confusion that
arises from present rules, and on the ways in which state rules impede law enforcement. The
confusion could be reduced substantially by adoption of uniform federal rules through the Enabling
Act process. Eventhen, however, legislation also is likely to prove necessary - § 530B is open to

-too many different interpretations. A number of ethics rules affect law enforcement. But Rule 4.2
is 95% of the proble m. It would meetrthe Department's problems in large part to solve the Rule 4.2
problem and add a bit of "wiggleroom" in other areas where attorneys supervise law enforcement.
The Department really believes that matters are not far from the point where reasonable compromise
is possible.

George Kuhiman suggested that the remarks about vast numbers of howling United States
Attorneys reflects the wisdom of Professor Kauafman's remarks: if we say there is a problem, _

responsible attorneswill seek advice. The fact that questions are being asked is not as important
as the answers that are being given. Is it possible to find an answer? Are the answers pretty much
untiform?,, Do the anstywpers cause trouble across the board? Justice Zimmerman's remark about 50
differen~t lega cultures strikes a chor d. It is a failure o~fthe ABA that there are such differences. The
ABA sought to achieve uniform adoption ofthe Model Rules, but failed. The present balkanization V
of professional responsibility rules, however, has not led to great harm. The, changes in
interjurisdictional practice may augment the problems. For there are different cultures on ethics
problems in different 'states. We are going to have to live with this. The best, answer may be the
simple lone: discipline should not be sought When there is a good]-faith effort to find the applicable
rules and comply with them.

I e of a ifcommier4I Wq , i , im .p w >
Alan Morrison reminded the conference of a comment made by Attorney General Bell on a L

proposal i Poks awful on paper, but it wil work well in practice., That may describe the current
local rules situation. Section 530B, however, is bad. Federal courts should make the law, whether
we vie'1 these problemr s as Othose ofprocedure, professional responsiilty, or something else. Such
matters asbankruptcy conflicts of iinterest> -disqualificationy of counsel,and the conduct of class
actions iouldnte governed by state la. Still, it is not ear'thathere is a practical problem.
If and wrhen there is aned for a fe`derHal nswer, local rules and standing orders 0 are not.te proper
means to devdop tel 'Xanswer. In a way,1 questions like contact with represented persons are
substtive: te affect outcomes. IThese questions sjhould not be controlled by te pepa ent of
Justice orbyjuages alonie Ifthese topics are to be taken up, itwoidbe goodto do something about

-LF
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L the local rules that limit appearances by out-of-local counsel. Some local federal rules impose
undesirable restrictions, requiring that local counsel be involved more extensively than makes sense,
or limiting pro hac vice appearance to once every two years, or exacting re-registration fees.

Margaret Love finds that these problems grow more complex, and less tractable, as the
discussion expands. Rules may not be possible. So the Model Rules themselves should be made

i simpler, not more complex.' The Ethics 2000 undertaking is providing a forum 'for this conversation;
perhaps we can talk our way back down the limb we have crawled out on. This is an open process,
not controlled by the private bar. Whatever the next steps may be, however, we should remember
that in practice the sky is not falling.

Michael Mone believes that the "do nothing" option grows more attractive as the discussion
r of alternatives develops: Experience in litigating professional responsibility cases, and on the

Massachusetts Board of Bar Overseers, shows that inpracticethe problem is not great. There may
be a few hard cases around the country, but they seem not to have made bad law.

F Linda Mullenix is not surprised that these problems have proved complex. Rule 4.2
problems have been well discussed. Professor Kaufman is right in observing that we did not know
there was a problem until these recent processes started talking about it. The Georgine asbestos

L.. settlement provides an intriguing launching pad for inquiry. In addressing the ethical challenges
made to the settlement, Judge Reed stated that Pennsylvania rules applied. What, in fact, do federal
courts do with respect to state law? What they do varies from district to district. Every court does

LI it differently. Perhaps more important, every attorney asked in a random survey did not know what
rules apply in federal court. There is no empirical evidence that this random behavior and general
ignorance is a problem. But'the-lack of a present problem is not the point. The point is that for an
attorney with a national practice there is a potential problem. 'The problem will grow over time. The
problem is not simply that the present situation is not tidy. There is a real problem nof notice, of the
inability of an' attorney in federal court to know what rules 'apply. It is good to be forward-looking,
to solve the problem before it becomes real "on the street." AAn effort should'be made to deal with
the problems we can see coming before they mature. 'So it is not satisfying"to'support Xte "do
nothing" alternative by pointing to the gradual development of a federal comimn law free from the
local rules; this development simply'shows the reality of, the notice problem, of an attorney's
inability to know what the rules "are until the court or other agency has decided a lprofessional
responsibilitypproblem. 'But'there are troubling Enabling Act problems with what is going on here.
Some district courts treat professional responsibility as an Erie problem, and by ferring to state law
implicitly view professional responsibility as a matter of substance. If they lare right how can' an

L Enabling Act rule properly 'address the problem? And there is a need for conflictof-l4aw thinking.
Should a federal court, ahering t a dynamic conformity to state law, include te state hoice-oflaw
Lrules? Finall, yboth Professors Burbank and Kaufman are right in asserting that the divide between
procedure and professional responsibility is not clear.
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Marvin Morse, drawing on forty years of experience in federal litigation and administrative
law judging, believes there should be a-uniform national answer, not a series offragmented answers.
The Federal Bar Association, however, is likely to prove schizoid on this topic. It is a grass-roots r
organization, and has a tradition that local chapters work closely with the local federal judiciary. If
local rules are to remain, the organization'is likely to support them. For all of that, uniformity is
better. The lack of rigorous empirical evidence of problems "on the ground" is not a reason for doing
nothing.

Leo Boyle limited the scope of his comments by noting that ATLA does not represent the
criminal defense bar or prosecutors, and does not focus much attention on bankruptcy. ATLA
members mostly try civil cases for plaintiffs. This constituency has not asked that ATLA address
the problems being discussed here. The practicing-in-the-trenches plaintiff trial lawyer does not
seem to be worried about these things. But it is a bit surprising to discover that, Congress may be
worried about conduct in court,' Congressshould not play a major role with these problems.

Lawrence Fox thinks that these discussions resemble, the ABA discussions of
multidisciplinary practice. We would not be talking About these things if it were not for, the
Department of Justice obsession with Rule 4.2. If we could get that problem offthe table, we would
conclude that there is nothing that has to be done. States regulate lawyers. Only states admit to the
practice of law. Incorporation o flocal state riles forthe federal courts seems the best approach. The
idea of two sets of rules, especially at a time when a lawyer does not know whether a representation A
lead to any court proceeding,nmiuch less what, court may be involvled, is bad. But then federalism Li
often isconfusing. 'It is surprising, indeed, that the Department of 'Justice reports only 500 or 600
inquiries since April; Fox, in his own firm, has had that many inquiries in that period. Most of the
questions he gets are Rule 4.2 questions - all lawyers want to talk to others without deposing them.
These questions often have to ,be addressed fo multiple states in a single case; it is the lawyer's job
to deal with such complSexityand con and to come'up with the right answer. So dynamic
conformity alone 'is exnou gh; there is no pressing federal interest that requires explicit articulation of LI
an exception for federal procedural interestsi;or like interests, as draft FRAC 1 would do. And it
should be notedithat the minuteslof the May anid September subcommitteeimeetings seem to accept
the Departmen~t of 'Justice concernswithRule 4.2; these concerns' should not be accepted ,at face
value. It must bhe remembered that the rules are adopted to protect not only attorneys but also clients
and, at times, courts." There are ,didfernces of yiew on when, and how far, to protect clients. But~~[~, [ , t proec ciets But I
that i -the main uintests and needs of clients in mind asiwe pursue
these Aidisussions.

Ant , ,,, ca,. $ rj F.'S'->'om,th ,e pit ~'ofH. Ad Clibi Pro

- Another -guest soke from the perspective of prosecting professional responsibility cases.
Atleast ,in ~,is own sparsely populated state, "it ain't broke." State tdisciplinary authorities are
satisfied with the present state of affairis, and the chief federal district'judge is perfectly happy.' 'The
federal court has adopted the state code. Federal judges file complaints with the state disciplinary



Draft Minutes
LAttorney Conduct Rules Subcommittee,- February 4, 2000

page -l1 -

r

officials. The perhaps myopic view of bar discipline counsel, dealing with what is happening in the
pits, is that there is little that raises problems, apart from Rule 4.2. But the question of notice of the

r applicable rules is close to the top of the list of topics that might be addressed: it is important to
L know what rules apply. Comity is another concern when federal courts disagree with state rules.

The line between procedure and professional responsibility may not work. An illustration is
X provided by a personal experience when a federal judge, acting in a fraud prosecution against a
V. lawyer, signed a subpoena for all state disciplinary complaint files involving the lawyer. Under state

law these preliminary investigation files are confidential. Bar counsel sued the United States
i t Attorney in state court for a declaratory judgment. The state judge ordered that one of the 12 files

be revealed. One file was released; the federal judge accepted the state order and respected the state
confidentiality rule. This problem seems to involve procedure. But remember that, apart from Rule

F 4.2, this is not a real problem. Judge Scirica agreed that comity is an important part of the mix, but
wondered whether the issues become more complex in the states where the federal courts have not
adopted state professional responsibility rules. The response was that probably there still is no
problem - so long as'the federal court orders exemption from the state rule, discipline is not likely
to be pursued. A lawyer who complies in good faith with a reasonable interpretation of federal
requirements need have no fear. An illustration is provided by the inadvertent receipt of privileged
material'- the misaddressed facsimile transmission.- 'Our federal court says that the privilege is
waived. The state rule is the opposite, recognizing continuing privilege. Neither state nor federal
court talks about the rules of professional responsibility. To muddy the waters further, there is an
advisory -state ethics opinion that rejects the ABA approach, and concludes that although there is an
obligation to notify the sender of the receipt, the 'misdirected material can be freely used by the
unintended recipient. In this situation, it would be difficult for bar counsel to advise an inquiring
lawyer as to the proper approach.

Greg Joseph found this example a good bridge to draft FRAC 1, which provides protection
to the lawyer in these circumstances if the federal court applies its waiver rule. There is a problem.
Suppose, for example, two related class actions, one pending in federal court and one in state court.
There may be three sets of rules to consult; the practical result is that the -lowest common

L denominator controls. We should not abandon the "FRAC 10" model; it would help. So, for another
example, New York allows an attorney to resign when a client commits perjury; most states require
that the perjury be revealed to the tribunal. What should a federal court in New York do? In another

at state, whenthe representation is centered inNew York? These are serious issues. As class actions
proliferate, we will have greater problems.'

Robert Johnson- began by-observing that state prosecutors do get into federal court.
Uniformity is desirable. A set of core federal rules would not be a problem. Those who practice in
federal court should be protected from state ethics authority. Thirty years of practice have provided

L far too many examples of situations in which change is called for, but change is defeated by inability

L~~~* , ,,',ra
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to agree fully on all details of the change. It is betterto act, and then - if needed -to clean up the J
reformed rules in light offurther experience. These problems will continue to evolve; it is important
to assert control now.

Bruce Green said ruefully that his record in advising on useful approaches to these problems
should be remembered in evaluating his remarks., Four years ago he argued that a court is
responsible for the lawyers before it -federal courts' should control the rules that apply to lawyers L
in federal proceedings. Then he wrote that conflict issues are the most common, andthat the
standard for discipline should be different from the standard for disqualification -and the ALIJhas
rejected that approach. Now his view is that § 530B is deeply flawed in every way we can think of;
and it persists. So we should ask whether federal decisions on attorney conduct should be governed
by federal law. Most will be governed by federal law through rules of procedure. Rule' 11,
contempt, and like federal rules obviously control. There is a small overlapping area covered by the L
rules of professional responsibility, such' as conflicts of interest and investigation outside of
discovery (Rule 4.2). Most of the rules of professional responsibilityLcover matters that will not
come before the federal court, such as commingling funds. And all the law of every state is pretty
much, similar at the core. The differences are at the margin- aind there are a lot of issues, like the
misdelivered facsimile transmission, that are not dealt with by any rule. If you refer to state law, do F'
you refer also to state interpretations? To the-uncodified "understandings"? A federal court has to lJ
predict what a state court would say; thebest eapproach is to 'ask hat makes sense. There are federal
interests in play'here. An illustration is provided by proceedings that arose out of a New Jersey C
injunction again'stselling '"stamps" with the image of The'Beetles. A lawyer went out to buy stamps '
to show'that the injunction was being violated. The questi'on was whether this was deceit; thetfederal
court, alcting as a matter of federal commni law, said this'practice was proper. The issue came, up
a year later in a federal court in New York; it said that the New York state rule seems to bar this
practice, but state authorities have not really dealt with the precise question, so it sought guidance
by following the federal court in New Jersey.- This approach is better when there is no clear state V
rule; ,it is not profitable to try toguess wh the statecourt would do in an uncertain situation. It
would be desirable to adopt the ABA rules by federal rule. That course would promote uniformity
in several ways. Federal courts would havea uniform set of rules. The rules often would agree with K
existing state rules. And the federal example would encourage the states to reduce or eliminate
departures from the ABArmodel, thereby generating greater uniformity among te states themselves.

Robert Peck believes that uniformity isnotpssibly. Balk onistherulei legal ethics,
even in a single state court. There may not be a rule. Interpretations of a single rile text may differ
between advisory groups and the courts. The substantive law of an action may control what a lawyer
hastodo.

q Geoffrey` Hard urged that the end result 'shouldbe, dynamic confmy. Professor
Kaufman is ight- there is a great diversity of outlook across the country. But there are strong
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L practical pressures to reduce major discrepancies in the rules. Fortunately, there are not many major
discrepancies. Most of the tough problems are highly fact-specific and complex. There is not much
that can be done to reduce this complexity. There are problems in relating the regulatory law of

L professional responsibility to decisions on disqualification in a judicial proceeding, fee forfeiture,
or the like; but these are the problems of uncertainty that affect all persons in dealing with the law,
not only lawyers. It is very difficult to know whether Rule 4.2 should allow government lawyers

L,_ more leeway in dealing with represented persons than government lawyers think they have or than
in fact they have. There is profound disagreement in Congress between the Senate and the House;
if Congress cannot internally decide this question, as a political-policy question, it is not an area
where the Standing Committee should tread.

Discussion of Draft FRAC I

Professor Cooper presented a summary introduction to draft FRAC 1. The basic purpose of
the draft is to accomplish two things: to establish dynamic conformity to state rules of professional
responsibility, and to ensure that federal control of federal procedure is not jeopardized by state
regulation of professional responsibility. State control of professional responsibility is recognized
by applying state rules to conduct in connection with a federal action or proceeding as well as to all

L other attorney conduct. There is no need to grapple with the distinctive problems that would arise
if federal rules of professional responsibility were to attach at some indefinite point at which a
professional representation ceases to be general and comes to be sufficiently directed at a federal
judicial proceeding to come within the federal rules. State control of professional responsibility is
just that - application of the state rules is to be made by state authorities if the question is one of
professional responsibility sanctions, not one of procedural sanction. A federal court can control the
right to practice before it, but cannot affect the right to practice in state courts and cannot reprimand
or censure in a way designed to affect state license practices. When a federal court has occasion to
consider state riules forplurposes other than professiolal discipline, moreover, conformity means that
the federal court should ask what is the meaning of state rules to state enforcement authorities, not
what meaning would the federal court independently attribue to the official text of a state rule.

r Federal control of federal procedure, however, is stated in Rule 1(c), as a predicate for the Rule 1(e)
provision that protects a lawyer who complies with the requirements and opportunities of federal
procedure orla federal court order against consequences under state professional responsibility rules.

In considen this d and-the broader questions, it is important to do our best to determine
whether there Sre real problms, now or in e future, that can be made better by adopting federal
rules. Even if the proby are of our own mAking if no one would have worried about them,
proceeding in blithe and protcted ignorance - attention hasibeen called to them, and that makes
them real to lawyers 6La#irs are conperned-about the relationship between state professional
responsibility'rules and few law federal law of procedure, federal law of professional

L responsibility as emboied ii localourt Jules and common law, and at times federal ~substantive

L:
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law. These concerns- are likely to grow. Problems of notice become increasingly severe as people }
make conscious efforts to determine what law applies and to conform to its requirements. If it is
possible to do something effective, it may be useful to act to head off problems that may become
more intractable if they are allowed to develop unchecked.

The constant reminders that it is difficult to distinguish between procedure and professional
responsibility are well taken. That] is, of course, the source of the problem. There is not a clear 7
divide, not even a vague and uncertain divide. Instead, a great many aspects of lawyer conduct Ll
involve both procedure and professional responsibility. That is what makes the problems of
federalism so severe. Federal courts must respect state regulation of professional responsibility, but
must preserve their own authority over federal procedure. More particularly, federal courts cannot
be made subject to the occasional temptation to adopt state rules of professional responsibility to win
control of federal procedure for purposes that are rejected in the rulemaking and other processes of
regulating federal procedure.

A more particular point is that draft FRAC 1 is intended to adopt state choice-of-law rules.
It does not incorporate the law of the local state, but rather the law that would be applied by the local Li
state. If, for example, Illinois would choose Michigan -law to govern the' relations between a
Michigan client and a Michigan lawyer admitted pro hac vice in Illinois, a federal court in Illinois
- and also disciplinary authorities in Michigan - should do the same."

The question of Enabling Act authority is affected by, the particular area of professional
responsibility in issue. The questions are not always easy, and become more difficult as the distance
increases between the regulated attorney conduct and actual federal court proceedings. 'But the
question whetherLapar'ticular issue involves a matter of "practice and procedure" for Enabling Act 11
purposes is not the same as the Erie question. It is clear, to the'contrary, that a'question can be
S ub r Eie purposes hen there is no applicable Enabling Act rule, but at the same time

can Ib "proced~i~""in the sense 'that 'it can be addressed by a valid Enabling 'Act rule. The new-rile V
then suprsedethe he former reliance on state law.,

Since thelasmeeting of the altorey conduct rules subcommittee, an alternative has been
added to draft FRAC 1. This alternative protects an attorney against state discipline only when there
is a specific federal court order that exempts the attorney from the state rules.; This draft reflects
discussion in the Federal-State Jurisdiction Committee. The Federal-State Jurisdiction Committee C

was concerned tat application" o fthen' open-ended' draft that protects compliance with federal L
procedure mustbi made by state disciplinary authorities. The question whether particular attorney
conduct is authoizd by federalprocepdur, and the question whether the same procedural goals V
could be reached by means that do not thwart state professional responsibility interests, is always
difficult. It is much more dicult for a tribunal that is removed from the actual federal court
proceeding, thate s necially familiar with federal procedure, and that [is acting after the fact.
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L There will be virtually no opportunity for federal review; the Supreme Court'cannot provide review
in any meaningful fraction of the cases that must be handled by state authorities, Rooker-Feldman
doctrine and more elemental concepts of res judicata prohibit review of state decisions in lower

L federal courts, and federal courts should not be able to enjoin the state disciplinary proceedings. All
of these difficulties can be reduced if a lawyer who is in doubt about a perceived conflict between
federal procedure and state disciplinary rules asks the federal court to review the conflict, weigh the

L. competing interests, and determine whether there is a pressing procedural need that in a particular
case justifies exemption from an applicable, or arguably applicable, state discipline rule.

Professor Coquillette reminded the conference that Congress has shown an interest in these
problems, and that some bills would ask the Judicial Conference to make recommendations. The
timetables set up in these bills are shorter than the regular Enabling Act process, but inevitably the
'Judicial Conference will need to rely on the Standing Committee and -to the extent feasible - the
advisory'committees.

The first comment suggested several drafting changes. (1) The adoption of state choice-of-
law rules is so important that it should be made exlicit in the rule language. Something like
"including choice-of-law rules" should be added to the reference to state law. (2) Subdivision (c)

A,, is troubling. The first long sentence that states the primacy of federal procedure in federal court
should be eliminated. The second sentence can be retained, but the reference to notice and
opportinity for hearing should be stricken as unnecessary and moderately insulting; federal courts
know they must provide notice and opportunity for hearing in enforcing their own procedural rules.
(3) Subdivision (e) should be deleted; it should be replaced by a provision [illustrated'by a draft
provided later in the discussion]'that allows for1 lan ex post federal order if a professional
responsibility standard is invoked in state proceedings. The federal cou, can determine whether to
confer, protection against state sanctions. The ex pst proceeding is better because it will 'greatly
reduce the burdens on federal courts I ,'there are very few1 if any instances now in which state
sanctions are sought for conduct that complies with federal procedure, and there will be'few if any
in the future. Ex post-determination is also better for all of the reasons that make it undesirable to
engage in premature anticipation of abstract problems that maay never arise, or that may arise in
forms different fromtose foreseen at the time of an anticipatory-ruling. It also willbe easier, in this
context, to distinguish Ibetween what federal procedure permits and what state law may properly
forbid.

This proposal was supported by the argumentthat the '!preemption" tag affixed t drat Rule
1(e) is a red flag that creates automatic rather ithan thoughtful opposition. Preemption of state

L authorityis opposed reflexively not 'oly by state officials but also'by many in Congress. There is,
moreover, little need for preemption. If in fact a lawyer acts from a desire to comply with a federal
rule, there is no more than a minuscule prospect that state disciplinary', proceedings will even be

U undertaken. There is still less prospect that either disciplinary sanctions or civil liability willactually
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be imposed by state authorities. An ex-post opportunity for seeking exemption from federal court
should give all needed reassurance and prtection. After striking Rule 1 (e), the Committee Note
should be amended to reflect how unlikely it is that state sanctions will be sought or imposed.

In parallel vein, it was noted that in Massachusetts there is ongoing-litigation between the
United States Attorney and the State Board of Bar Overseers 'on Rules -3.8 and 4.21. This formn of
proceeding provides an alternative means of seeking clarification w'ithout in~cu'rringthe hazards of
professional discipline. L

It was suggested that an express preemption of state authority, as by draft Rule 1 (e), gives
added, protection, but that the -first priority of the Department of Justice is to get desirable rules of
professional resp-onsibility'.

A request was made for examples, of the overlap between procedure and, professional
responsibility. Tentative examples were offered, with the recognition that there is room to debate
the outcome of any of them. One involves a large set of problems that were noted by several of the
introductory comments: many issues in the 'conduct- of a federal class action, from the initial quest
for representative parties to responsibility for, court costs to, dealings with nonrepresentative class
members and relationships between class' counsel and individual clients, pose issues of professional
responsibility that have not really been contemplated in the formation of state rules of professional
responsibility. Or a federal co'~urt may address a c'onflict-of-interests question and coniclude' either
that there inoconf lict, orithat a conflict that mig ht better have been avoided has no such real

importance as to justify the disruption of disqualifying counsel in the middle of a complex~~~~~~~~~ion of isqa*Ig cunel in''th midleo' 'a'c
procedin. Or totake a oeabstruse~ illu~1ration, a. federl court might wish to, approve an

agreement for bocok'or movie& rights be'tween counsel and a cdriminal Odefendant as~ an, important
vehicle for~securig" represeniation by~ an attorney preferred b h efnat In response~ ' to 1 theseL
examples, it wa's Sulggested that the p rirtacy -of feea prcdr4 rpsdb ue1c ol

sw llo "ptepiayof state professional responsiblt rLles and state enlforc~nement- ostenisibly
established by ~Rules 1(a) 'an~d 1(b'). -Everiy sta'te'rulie co~uldd beundermined by" an argument for a
federal proceduralInhtdrdst We n'eed a 'pr'inii'ple;bd, narrw','c'abine'd, "slick" explanationof thernarrow
area in whic ,fedeiral interests might prevai.~

Itmwas suggested a'gainthatthese p-roblem'sare fa~ct-speci~fic, and that this characteristic is an
important reason to prefer the ex-post exemption proposal that invites a federal court to address a i
potential coniflict when, and conly when, a state proceeding actually is initiated. That is when it is

posbe to dvelop a ,meannfl ocsdbd offeralaw. h rpoeto the ex-post
exemption APprac ade ht it is not meant to autoie a fdea couto dis3agree with rstat rules
ofprofessi 6nE rsosbit splas&mteof differing views of professional responsibility.

Te proposa -i ~ent eur htt~feidera~l court point to :an, ex'ogenous source of federal
interests, suc asCvlRk 3~ils cins.



L

L
Draft Minutes

Attorney Conduct Rules Subcommittee, February 4, 2000
page -17-

The substitution of "exemption" for "preemption" as the locution of federal primacy was
questioned on the ground that the softer word does not disguise the fact of federal control. But it was
asked who would be on the other side of the application for a federal court order, whether ex ante
or ex post? Will the opposing party in the underlying federal proceeding appear to champion the
state interest, particularly if it is an ex-post proceeding that will not affect the outcome ofthe federal
proceeding? Should state disciplinary authorities be invited to participate in the federal exemption
proceeding - or the state court or opposing parties if there is a state proceeding to impose civil
liability? Most lawyers will be willing to take their chances if a federal judge says that something
is proper, relying on the actual present practice oftacit accommodation between state authorities and

U. federal courts. The exemption process may not be worth the effort in either ex-ante or ex-post forms.
The effect of an ex-post order, for that matter, is the effect of an injunction. It is surprising to

1suggest that state authorities would prefer the direct confrontation of an injunction-like order to a
more general principle to be administered by the state authorities themselves.

Another suggestion was that the ex-post procedure does not solve all problems. Many issues
L arise in the course of federal proceedings and will need to be addressed. It is uneasy, however, to

rely on the "procedural" characterization; this may not help us to cabin anything. And the idea of
r looking for an exogenous source of federal interest does not explain much. What generally happens
Lo in fact is that federal courts simnply weigh the interests differently than state rules or authorities do.

There should beta presumption against departing from the state rule.

This suggestion was met with the elaboration that the federal rule could protect against state-
law consequences where federal statute, federal rule, or federal order otherwise requires or provides,
drawing from the language -of the Rules of Decision Act. An order refusing. to disqualify counsel
would be an example.

And this elaboration was met in turn with the question whether a focus on an explicit order
i_ in a particular case simply gives federal courts carte blanche to do what they wish. The reply was

that it is an order for the conduct of the case. Then when - if -,state discipline is sought, the
federal judge exempts if thee is an irreconcilable inconsistency between federal interests and state
rules, but not otherwise. And the rejoinder was that the issue will be joined when the first
application is made for a federal court order. The party opposing the order will oppose on all
grounds, including arguable interference with state professional responsibility interests, and the
federal court will be forced to confront the issue head-on from the outset.

The discussion returned to theprocedure-responsibility divide with the suggestion that there
is a value in distinguishing between procedure and responsibility. There are many procedural
sanctions - most notoriously. Civil Rule 11 - that do not draw from rules of professional
responsibility. But it was asked why FRAC 1(c) is needed at all? We know procedure when see see
it. Federal courts have authority to regulate their own procedure. hat is not aproblem. FRAC 1(a),
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coupled perhaps with FRAC 1 (b), is all we need. The statement of dynamic conformity to state rules
of professional responsibility must inevitably be implemented by recognizing the primacy offederal
procedure when it applies. This is self-evident. Federal courts can protect their own interests. A

This suggestion was seconded by observing that the weight of draft FRAC 1(c) can be carried
by statement in the Committee Note without the need for express rule provision' The Note could
say that there are many circumstances governed by federal procedure or federal substantive law. The
Note would reverse the history reflected in the May and September minutes. Two examples were
offered to test these propositions. In the first, on motion to disqualify a federaljudge determines that
there is indeed an egregious violation of conflict-of-interest principles, expresses the hope that the
appropriate authorities will impose discipline, but further concludes that all the harm has been done
and that it is better to deny disqualification and continue the representation through the conclusion
of the federal proceeding. State disciplinary authorities should not be precluded from acting. In the LJ
second example, a disgruntled client revealed to a lawyer a plan to burn down an apartment house.
The lawyer went to the-police, who prevented the fire. In the subsequent prosecution of the client,
the court ruled that attorney-client privilege barred testimony by the lawyer, but also observed that
the attorney had acted properly in going to'the police.

These comments were extended by suggesting that the ex-post exemption proposal is moving
in the right direction, although there may be problems with a lawyer's need for advance assurance.
The ex-post exemption draft that has been provided during' this conference, however, does not r
suggest the basis for ordering an exemption. As the draft stands, a lawyer might be able to win an L
exemption by confessing that a mistake' was made and 'pleading for an exemption on grounds that
should be resolved by state authorities rather than the federal court-- for example, that the mistake
was made while acting under great personal pressure or emotional distress.

Discussion turned to the draft FRAC 1 language that refers to acts Ifingconnection with"
federal proceedings. This is elastic language. fIs a Rule 11 investigation before filing in connection
with a federal proceeding? Can an attorney contact a potential class member before filing as part
of the Rule 11 investigation? How about disclosure as a waiver of confidentiality, and how does this
tie to Evidence Rule 501 on privilege? Draft FRAC 1 (c) and (e) talk about orders that need not have
anything to do with procedure.- r-Most fimpoTtantly, it must be, determined whether -a federal
exemption is to be binding in state proceedings, having the same effect as an injunction. The
proponent of the ex-post exemption-approach agreed that there is a problem in this dimension.

A chorus of law'professors agreed that'idraft Rule 1(c) should go. But a practicing lawyer
said that the principle of federal'procedure primacy should not be relegated to! a Committee Note.
We need the principle in the text of the rule. It might be sufficientto move the expression to draft
Rule 1(a), expressing it, as an exception to the general invocation of state rules of professional
responsibility. The draft might be drawn from 21652- "exceptwherehe Constitution ortreaties

Fll
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ofthe United States or Acts of Congress [or rules adopted under 28 U.S.C. § 2072] otherwise require
or provide." This would grant the needed protection and assurance to lawyers.

It was urged again that the distinction between professional responsibility and procedure
remains important. The states use ethics rules to affect procedure. The Colorado rule on
subpoenaing an attorney is an example. Federal courts do have an interest in this. '

Turning to choice-of-law issues, it was suggested'that many states do not have explicit
choice-of-law provisions as part of their rules of professional responsibility. Model Rule 8.5 has
been adopted in only a few states. This presents a real problem for Department of Justice attorneys,

L particularly when a team of two or more attorneys has members who are admitted to practice in
different states and are governed by different rules of professional responsibility. It is difficult to
manage a team when one lawyer is prohibited from doing or learning something that another lawyer

L on the team can properly do or learn. An after-the-fact exemption is not sufficient protection. The
500 or 600 inquiries that come to the Department in Washington are only the tip of the iceberg, the
top of the professional-responsibility pyramid. There are many, many more problems addressed on
a daily basis by the many attorneys and attorney offices of the Department. If we can only tell people
that perhaps a court will approve their conduct after they get in trouble with state disciplinary
authorities, and perhaps a court will not approve, there is no comfort. These remarks were extended
by noting that after-the-fact consideration of an exemption in response to an initiated state inquiry
may seem to be more, not less, invasive of state concerns. At the same'time, it must be noted that
without express authorization,-some situations may not yield to ex-ante court consideration. The
Department of Justice had a "court order" provision in the regulations governing contact with
represented persons, but found that some federal judges believed there was no Article HI' case or

1Lz controversy to support andinvestigation-stage inquiry by a court.

The proponent ofthe ex-post exemption approach agreed that if state disciplinary authorities
L should refuse to heed the federal court order, there would be problems with the rules governing

federal injunctions' of state proceedings and with notions of comity, particularly "Younger
abstention theories.

The view was expressed again that lawyers "just want to know when we act."'

Returning to the suggestion that -an express exception for federal procedure should be
incorporated in a dynamic incorporation ale, it was suggested that while the exception may seem
obvious to members of this conference, it should be in the rule as a means of reminding those who
do not frequently consider these&matters. I i

Renewed support was voiced for the ex-post approach on the -ground that it will spare federal
judges the burden of many anticipatory requests that start at the shadows of improbable state

L proceedings.
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Choice-of-law problems returned to the discussion. It was suggested that while many states
may not have developed approaches forthe specific problems of professional responsibility, all states
do have choice-of-law systems. It is -important to address the incorporation of state choice-of-law
in the text of a dynamic incorporation rule. And it should be noted that the draft Committee Note
is inconsistent with the general rules that apply to a § 1404 transfer in federal court. The general rule
is that a transfer brings with the action the choice-of-law rules of the transferring forum state. The
draft Note invokes the choice rules-of the receiving state.

Attention turned to the choice rules framed by draft FRAC l(a)(2) for proceedings in the
courts of appeals. The principle, that the law of a district court's state should apply to proceedings [
on appeal from a district court, or addressed to a district court, was generally approved. The
provisions drawn from Model Rule 8.5 for other situations met greater resistance., The effect of the r
provisions is that in administrative review proceeding involving lawyers from three states, for
example, each participating lawyer might be governed by a different body of professional
responsibility, rules. This result was thought undesirable. There are, to be sure', problems with
simply referring all professional responsibility questions to the law of the state where the court of F
appeals sits, even if the reference is to the law of the single state where the court has its "domicile,"
ra~ther thanthe law of the state where an appeal actually is heard. But it may be better to rely on the
geographic location of the tribunal being reviewed. For proceedings that begin in the court of
appeals, it' may be possible to find a connection to a district court that supports application of the
general principles of draft FRAC 1 (a)(l) - an application for leave to initiate a second or successive 7

abeas corpus petition would be an example. If all else fails reference to the court of appeals
hieadquarters may be the best solution. At the same time, some support was offered for referring to
the attorney's state of licensure, along the lines of Model Rule 8.5 as adopted in the draft FRAC
1(a)(2). It also was noted that the Ethics 2000 inquiry extends to Model Rule 8.5, it is recognized
that therule is not good,, and an effort will be made to mark out a new approach. The new approach
will be important to any federal rule that may emerge, particularly against the background purpose EJl
to conform any federal rules of attorney conduct as near as may be to the mode of state practice.

The discussion returned to draft FRAC 1(c) and the express statement of federal proedural
primacy. It was urged that this is desirable even if it does "swallow up" the dynamic cojiformity
principle., What, for example, of the situation in which, in the middle of the joint representation of
the employer and an employee as defendants in an employment discrimination action, a conflict V
emerges between employer and' employee: the attorney seeks to withdraw from representing the
employee, the employee seeks disqualification of the attorney from representing th employer, and
the court concludes that the attorney should be permitted to continue to represent the employer. Or,
to make it even'more poignant, the court denies the attorney's motion to resign from representing
the employer as well as the employee. Is this a matter of practice or professiopal responsibility? Or
what about inadvertent privilege waiver? , l

Li
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L These questions were used to juxtapose an earlier illustration. -In the earlier example, the

court concluded that there had been a reprehensible conflict of interests, but that the effects had been
spent and that the representation should continue 'for the' efficient completion of the federal

L proceeding. In this setting, itwas urged, the answer should be twofold: state authorities should have
the power to impose discipline for any violation of professional responsibility rules up to the time
of the federal order, while they should be barred for imposing sanctions for continuing the

L . representation after the order. For that matter, state authorities should be free to impose sanctions
for conduct up to the time of the federal order even if the federal court expressed no view on the

r question. So in the more recent example: there was nothing blameworthy up to the time the conflict
emerged, the lawyer responded to the conflict by seeking' to withdraw, and the court explicitly
approved or ordered the course of conduct that ensued. The federal order should protect the lawyer.

Turning to the confidentiality problem, a clear example would 'emerge if, in an action on a
federal claim, a federal court applied federal privilege concepts under Evidence Rule 501 to rule that
a particular privilege had been waived, as in the misaddressed facsimile example so often discussed.
The attorney then objects that state confidentiality rules nonetheless prohibit testifying. Some states
apparently do not include an express "court 'order" exception in their confidentiality rules, but are
thought to rely on an implicit exception. If there is a conflict between the state confidentiality ruleL and the federal privilege-waiver ruling, a lawyer who is ordered to testify by the federal court should
be protected against state professional-responsibility sanctions.

L: It was suggested that unauthorized practice issues provide a further complication.

The unauthorized practice problem led to discussion ofthe provision in draft FRAC 1(b) that
bypasses the problem of identifying the "proper" state disciplinary body to apply the state rules of
professional responsibility incorporated in subdivision (a). Generally a bar undertakes to impose
discipline on attorneys admitted to practice before it. A Michigan lawyer representing an Ohio client
in a federal court in Illinois, for example,-is clearly subject to disciplinary proceedings in Michigan.
If the lawyerw is not also admitted in Ohio, the only interest Ohio may assert is one in regulating the
unauthorized practice of law in Ohio. If Illinois courts'would -apply Michigan law to measure the
relationships between the Michigan lawyer and the client, it is easy for the Michigan authorities to
act. But what if Illinois would apply Illinois riles: how easy is it for Michigan authorities to apply

Rio them also? What if, left to their own devices, Michigan authorities would apply Michigan law?
LHow far canr Illinois authorities impose meaningful professional responsibility sanctions on a
Michigan atiorney, apart from precluding any further pro hac vice appearances in Illinois?

Future Directions

The question ofthe purposes of this Conference was put to frame the concluding discussion.
F We have learned, or reaffirmed, several things. Bankrptcy problems are special, and need to be
L carved out. Federal government attorneys seem to have-special, even unique, problems that differ
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from private lawyers' problems. Straight civil litigation does not seem to present much of a real
problem. Notice of the rules that apply, concern with the deterrent effects of uncertainty as to what
rules apply, and anxiety among lawyers, seem to be present nonetheless.

Facing these'and other parts of the discussion, there is no purpose to attempt to forge a
consensus at this meeting. The problems remain difficult. ;The attorney rules subcommittee will
reflect on this discussion, 'and will work through the problems yet again. It may be able to generate
new drafts that can be circulated for fuirther comment by the participants in this conference. The
discussion has focused the issues.

It remains possible, that Congress will actin a way that will accelerate the natural pace of
deliberations. It is wise ,to be as well preparped as possible against this eventuality.

The Rule 4.2 issue is different.. Until the principal players sit down to work out their
differences, the attorney conduct rules subcommittee should hold the problem in abeyance.

It was suggested that the futher delib'erationsshould consider the assertion that the principle
of dynamic conformity reflected in Fdraft FRC 1 is flawed. Federal rules are better. States in fact
do not-undertake to'!regulate'iniauthorized practice in federalcourts. To the contrary, all the cases
that have been found seek to regulate only practice in state courts, recognizing the power of a federal
court topermit practce, if it' wishes; by an attorney who is not authorized to practice in state courts.
It was responded that pro hac vice appearance in a federal court is a distinctive problem. But it was
rejoined that this is not-what the state cases are about- Maryland, for example, has recognized the
right of an attorney who cannot practice in Maryland to appear before a federal court in Maryland,
and indeed to maintain an office in Marylandt serve the needs of clients in connection with federal
court proceedings in Maryland. The surrejoinder wst this is simply a generalized illustration
of pro hac vice appearance.

Discussion turned to theliquestion whether,,the right tow control admission to practice in a
federal court eviscerates the dynamic conformity approach seemingly recognized in draft FRAC 1.
It was responded that draft FRAC 1(d) simply confirms the power established by 28 U.S.C. § 1654.
Federal jud~geshavee~xpressed the desire to have this power confirmed inany federal rule, lest
negative implicaons be drawn.

And the group was reminded that the present 'situation is one in which 94 different local
district uiles regulate lpofessional Iresponsibility in federal courts.' The regulation abounds in
inconsistencies, both aong federal courts and with state law. Anything proposed by the draft
FRAC 1 in fact enhances, or at least clarifies, the primacy of state law.

It was stated again that state disciplinary counsel do not seek to interfere with procedural
rulings by federal courts that have "ethical overtones." It is common to refuse to respond to requests
from federal judges for advice on what should be done in a particular case. But the question of
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timing remains important. Many bar counsel would not approve the ex-post exemption order
approach. They prefer that a federal court be able to act only ex ante, while ruling on its own
concerns, and not be directed to intervene directly with state proceedings that have actually been
launched.

It was urged that the draft Rule 1(d) recognition of the power of federal courts to regulate
admission to practice in federal court is important to make the rule self-contained and clear. It would
be better to expand the draft to state explicitly that this power includes the power to suspend or
revoke the privilege of practicing in federal court, lest a negative implication be drawn from the draft
Rule 1(b) reference of enforcement to the proper state disciplinary body.

As to choice-of-law, clarity and predictability are very important. Looking to the state where
the district court sits is right. For the courts of appeals, perhaps the reference should be to the state
where the court of appeals sits, if only for the values of clarity and achieving a single rule that applies
to all counsel in a proceeding. At the same time, incorporating state choice rules may defeat clarity.
Perhaps the default rule for a court of appeals should be the geographic location ofthe tribunal being
reviewed. As to administrative agency review, that often will be to the law of the District of
Columbia; so be it.

The group also was reminded that a clear choice-of-law rule will not always, or even often,
yield a clear rule of law. The underlying rules of professional responsibility often are unclear. Such
standards as conduct unbecoming to the profession or prejudicial to the administration ofjustice are
often used. These standards themselves may be subject to constitutional challenges for vagueness,
unless given more specific content by local rules or common-law development. Appellate Rule 46
is an example of this problem; it has been upheld only because it is given specificity by local circuit
rules.

If the choice is made to do nothing, the result will be more, and eventually more uniform,
federal common law of professional responsibility. Or the result may be that Congress acts, either
directly or by first asking for the views of the Judicial Conference. In one way or another, the
approach reflected in the draft often Federal Rules of Attorney Conduct may again return to the fore.
But it is important to continue to think about the choice between doing nothing and adopting an
approach that resembles the draft FRAC 1.

The final observation was from a lawyer who manages many lawyers on a daily basis, and
who believes that the value of any federal rule will depend on the sense of security it engenders. If
it means taking your chances before state disciplinary authorities later on, the rule will not be much
help.

By common acquiescence, it was agreed that these problems are important and complex.
They should not be put aside, but deserve continued work to determine whether effective solutions
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can be found.

Respectffuly submitted,

LJ

Edward H. Cooper-
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L Appendix

-il A(This draft was prepared and circulated by Professor Burbank during the conference to
illustrate the rough dimensions of the "ex post" exemption approach. It would replace the draft
FRAC 1 (e) and the alternative draft 1(e).)

In the event that a standard of professional responsibility is invoked in state proceedings to impose
L a sanction, civil liability, or other consequence on an attorney for conduct in connection with

an action or proceeding in a United States district court or court of appeals, the attorney may
apply to the federal court for an exemption from such imposition.L

In determining whether to enter an order granting an exemption, the court should consider whether
7 the conduct violates a rule of professional responsibility and whether there is an
L irreconcilable conflict between such rule and the federal interests served by or implicated in

the conduct.
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FRAC Models: Introduction

The years of work and discussion on the proposal to create a uniform Federal Rule of

Attorney Conduct have progressed through the February 2000 invitational meeting. Two basic

alternatives have come to the fore through this process. One is to do nothing. The other is to adopt,

for the moment, a single Federal Rule of Attorney Conduct. Several variations of this FRAC 1 are

set out below. The theme common to all of these variations is that all district courts and courts of

appeals should look to state law for rules of professional responsibility. At the same time, these

federal courts must retain control over their own practice and procedure, and similarly must retain

the control that 28 U.S.C. § 1654 recognizes over the right to appear as an attorney. These

principles are expressed in more or less detail in the several drafts.

The reasons for considering adoption of a national rule have become familiar. Federal courts

now regulate professional responsibility in two different ways. The more visible regulation stems

from local rules. The local-rule pattern in the district courts is more random noise than pattern.

Almost every conceivable approach has been adopted somewhere. Some districts simply incorporate

the local state rules of professional responsibility. Some districts adopt the ABA Model Rules of

Professional Responsibility, or the ABA Model Code of Professional Responsibility, or - in one

district - the ABA Canons of Ethics. The version adopted by the federal court may or may not

coincide in written text with the version adopted by the local state, and interpretations of even the

same written text may differ. Some districts have adopted their own stand-alone systems, different

not only from the local state rules but different also from any other system anywhere. In multidistrict

states, different districts may take different approaches. The result often is not only a complete lack

of national uniformity but also disuniformity, and - often far more disruptive - uncertainty.

Beyond the local rules, federal courts also address matters of professional responsibility

through their decisions. The common-law process that generates these decisions does seem to be

working toward uniformity among federal courts on the issues that arise most frequently. The

decisional uniformity, however, is reached by -treating decisions based on one set of local rules as

precedent in courts that have quite different local rules, and often by ignoring all of the local rules.

Confronting all ofthis mess, the Local Rules Project for many years concentrated its attention

on other local rules problems. It is now able to return to the local rules aspect of professional

responsibility, in part because resolution of many of the other problems releases energy for the task.

In addition, the mess or local rules appears to be the source of increasing concern both for present

practice and for the future. More and more lawyers and law firms are engaging in multiforum

practice, and feel threatened by the frequent inscrutability of local federal rules and the prospect

that conflicts will emerge between the federal rules and state rules. Some observers have suggested

that these fears have been stirred in part by the very fact that the Local Rules Project has brought
attention to the problem. Even ifthe Project has played some role, the problems are now recognized.

Doing nothing will not, of itself, erase awakened consciousness.

Some support remains for the "do nothing" approach. The central argument is that none of

the theoretical problems are real. Federal courts do not in fact undertake to impose professional

discipline apart from sanctions designed to regulate practice in federal court - even if the sanction
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calls for payment to the court, censure, or suspension or revocation of the right to practice in federal
court, there is no direct effect on the attorney's state license to practice, or standing in the state bar.
State authorities do not in fact 'undertake'to impose professional discipline for actions undertaken r
under the authority of ederal proceidure or under order of a federai court. Although the Department
of Justice believes that it encounters serious problems with the eccentric interpretations that a few
states place on local rules of professional responsibility, most of the Department's problems relate
to 'investigative behavior that in any event is not a proper subject for regulation under the Rules
Enabling Act. *We are gettingalongperfectly well as matters stand now, and there is no reason to
adopt remedies that may ,have undesirable consequences. .

The alternatives to doing nothing have been explored in depth. 1 There is, no support for
adopting a complete and nationally uniform, set of rules of professional responsibility for the federal
courts, even if the ruleshwere to be taken directly fromn therles adopted and occasionally revised by
the Americtan BarAssociation. There has been little more enthusiasm forrelying generally'onlocal
state rules, while carving out, floruiformfedera 1treatment a discrete set of rules addressed to the
problems, tat haye'most frequently 'appeared in federal decisions. Those alternatives have been put
aside, at least for theforeseeable fure. Al that remains of them, is the6prospect'that if FRAC I is
adopted, it ay someday prove useful toadopt another Ruie for bankruptcyipractice, which has
distinctive pnobleTms and ready is regulated in prt by the «Bankruptcy Code, and perh aps another
Rule to adress dspific needs of the Departnent of Justice. 'Fi

The surviig alternative to doing nothing is toadopt some fornmof "',dynamic conformity"
to state practice. i9T;Ihe sting pointi,,s!sinmple each federal court conforms to the professional
responsibility rules that-would be applied by the local state. is conformity is'dynaamic in the sense L
that it continually -adapts to state rules as lthe textma becn from time to, time and as the
meaning olfthe text is, eshed6outby'auh'ntti6;'~'&'t[ s.

The models built ut oftis staring poi ntcan more or lesselaborate. The most elaborate
approach spells oui the need to rely on local state chice-Lf-aw rules, expressly defers professional
responsibility-lfrcement. proceedings to state' rafuthon spells out the primacy of federal
procedure in federal co of fe Courts t control the right topractice in federal
court,, and fepesl fobd-moiino saesn frcnut that confrst h
requirements, or oppr Ate ~ee~p~ci, sproachis'set out first in ithe models that
follow be~)ause~ ite~dti'e the ssuic tha shsilye models sim plify the
expressioiis ~jhe Jfrt~i oratr~ rtco n~~xi &edera court order, not an abstract

YI 1d1fdHal rodu'b~4is~eph Iangedto allow' reroctv
protetion1~ ~ ~ o~ei ~if ~tae d~sipli&3~1~ocedmgs" are launched; a sketch is
proide fo tat pprach 1 f~tl~ ii~l~ moelspar pf~h sttemntof federal protection, relying

on develo~mentb~1~le~isfinan e 4 dicilinary, authorites.The choice- L2
oflwpolm0 ~tofoasffapas1l ~ijlfed, or perhaps put aside
entirely All that remas rhn veys4per~~b~iadtn ynamic conformnity to I
local state Puls, pemtslaledr1iesa oenoeTisueisrsnted with an
alterrnativethat ~ce usr~~iw there isno problemrr oi~ ~~t yeh ~4 si tns
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FEDERAL RULES OF ATTORNEY CONDUCT

1 Rule 1. Applicable Rules.

2 (a) Rules of Professional Responsibility.

3 (1) District Court. Exeept ., p ded i= ties t tThe professional responsibility of an attorney

4 for conduct in connection with any action or proceeding in a United States District Court is

5 governed by the rules [that apply an attorney admitted to practice in the state where the

F 6 district court sits] {that would be applied by the courts of the state in which the district court

4 7 sits}.

L. 8 (2) Court of Appeals. Except as ti h tese les, tThe professional responsibility of an

9 attorney for conduct in connection with any appeal or proceeding in a United States Court

L 10 of Appeals is governed:

C 11 (A) With respect to any appeal from a district court, and any other proceeding directed to

12 a district court, by the rules that apply [to an attorney admitted to practice in the state

~ 13 where the district court sits] {in the district court under Rule l(a)(l)}.

14 [(B) With respect to any other action or proceeding:

15 (i) if the attorney is admitted to practice only in one state, by the rules of that state,

16 or

17 (ii) if the attorney is admitted to practice in more than one state, by the rules of the

18 state in which the attorney principally practices, but the rules of another state

19 in which the attorney is licensed to practice govern conduct that has its

20 predominant effect in that state.]

g 21 {(B) With respect to any other action or proceeding, by the law ofthe state where the court

L 22 of appeals has its administrative headquarters.}

23 (b) Enforcing Professional RThesponsibil .The rules of professional responsibility that govern

24 under Rule 1(a) are enforced by the proper state authority. A United States District Court

L 25 or Court of Appeals may initiate an investigation of an alleged infraction of a rule of

L
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2 6 professional responsibility, and-with or without an investigation-may refer any question
27 of professional responsibility to the proper state authority.

2 8 (c) Procedure. Federal law governs all matters of procedure in the United States District Courts and
2 9 Courts of Appeals[, whether addressed by the Federal Rules of Attorney Conduct, Appellate
30 Procedure, Bankruptcy Procedure, Civil Procedure, Criminal Procedure, or Evidence; by
31 judicially developed rules; by local court rules; or by the court in its inherent power]. The
32 court Inayf i a | 1tiaii enforce the procedural rules and its
33 orders by all appropriate sanctions, including forfeiture of fees, reprimand, censure, or
34 suspension or revocation of the privilege to appear before the court.

3 5 (d) Practice in United States Court. A court of the United States may establish and enforce rules
3 6 governing the right to appear as cou nsel in that court.

3 7 (e) State Sanctions Preempted. No state authority may impose any sanction, civil liability, or other
38 consequence on an attorney for conduct in connection with an action or proceeding in a
3 9 United States District Court or Court of Appeals if the conduct is authorized by order of the

United States court or by the federal law of procedure that applies under Rule 1(c).

-Committee Note

The purpose of these rules is to separate issues of professional responsibility from control
of the procedure in the United States District Courts and Courts ofAppeals. Matters of professional
responsibility are allocated to state law. Matters of procedure are controlled by federal law.

Attorneys are licensed by state authorities, not by the United States nor by United States
courts. By continuing tradition, rules of professional responsibility have been a matter of state
responsibility, not federal responsibility.. This tradition has become threatened, however, by the
adoption of hundreds of local rules in the district courts and courts of appeals. These rules provide
a crazy-quilt pattern that defeats any possibility of national uniformity and that often defeats
uniformity within a state. See the extensive studies by the Reporter of the Standing Committee and
the Federal Judicial Center published as: The Working Papers ofthe Committee on Rules ofPractice

.' Procedure: Special Studies of Federal Rules Governing Attorney Conduct, September, 1997.
[Hereafter "WorkingPapers. '1 Some local rules are drafted in opaque terms that defy understanding
and-if enforcement is attempted-threaten to deny due-process principles of fair notice. See
Working Papers 37-121. When the time comes for enforcement, moreover, some courts invoke
authority outside their local rules and on occasion simply ignore the local rules. See WorkingiPapers
3-44, 99-121, 187-193, 235-244. 'This rule preempts all of these local rules by occupying the field
of professional responsibility in the district courts and courts of appeals.
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Subdivision (aV The rules that apply with respect to a district court are the rules that would be

applied by the state in which it sits. This approach means that ordinarily all attorneys involved in
any proceeding are governed by the same rules; there is no risk that an attorney for one party may

win an advantage over an attorney for another party by exploiting differences in the rules of the

different states by which the attorneys are licensed. Different rules will apply only if local state

choice-of-law rules would, because of different circumstances affecting the attorneys' conduct and
client relationships. apply different rules to the different attorneys.

This rule does not address all choice-of-law questions. An attorney's involvement with the

issues that eventually appear in litigation commonly begins before litigation. This rule does not

choose the law that governs before an action comes to the federal court. Local state rules apply from

the moment an action or proceeding comes before the district court. The local rules includejlocal
choice-of-law rules. If the local state would choosethe rules of a different state to govern a

particular situation, those are the rules that govern.- Removal from a state court presents no difficulty
-the same rules as would be applied by the state court carry over, If a case is transferred to a

district court from another federal court, the rules that would be applied by the receiving, court's state

apply after the transfer becomes effective. If actions are consolidated in a single district for pretrial
purposes under"28 U.S.C. § 1407, the'rules of the multidistrict court's state apply to all proceedings
in the multidistrict court. 'Other situations must be addressed as they arise.

The rules that apply with respect to a court of appeals depend on the nature of the proceeding

in the court of appeals.' If the proceeding isan appeal or is otherwise, directed'to a district court, as

on petition for an extraordary writ, the rules are tho'se that apply in the district court. This

approach preventsj the cosions tat mit arise when there' is a change of counsel or when the
parties choose attorneys from different states. Some proceedings infa cou of appeals, however, are

1 not directed'to a district oourt. Review o'f an'admiiistrative agency is he most common example,
but there' are otherxamp~es such as contempt proceedis arising fom !an order entered by the court

of appeals.:A ee-dart te~st applies to' these proceedins. If the attorney is admitted to practice in

C only o stateithai state'srules apply. 'If the attorne~yis a~dmitted to practice inmorei , one state,
Ld 'the ruleslthatiapply are 'those of Ithe state where Whe attorney principally practices,, unless the

attorney,',s lconduct ihasis principal effect in another state wherelthe attorney is ,so licensed n

order to ensure that a singe body of law aDplies to all atorneys in a singe proceeing. the rules of
professional responsibilit for these situations are takn from the state where the coui'tof appeals has
its administrative'adcua ers1, '

Subdivision IO). Enforcement of state rules of professional responsibility remains with the proper
state authodtzy Ordinarily the state will be the state whose rules apply under subdivision (a. Only
that state cad provide anexpert and authentic interpretation and application ofthe controllingLrules.

L If the attorneyqis license in that state, other states should defer to its enforcement decisions to the
same extent as they would defer if the attorney's' conduct had been undertaken in connection with

L a court of tht state. If another state initiates disciplinary proceedings, because the attorney is, not
admitted to Practice in te state of the district court, or does so even though the attorney is admitted
to practice ihe district court's state, the enforcing state is bound by the choice-,of-law rule in

L subdivision (a).

L
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In considering whether to investigate or refer a professional responsibility question, a district
court must be sensitive to the consequences that flow even from an investigation or referral. The
court should make its investigation as discreet as possible, and should seize every opportunity for
confidentiality in state referral procedures.

Subdivision (c). Subdivision (c) recognizes the fundamental imperative that the federal government
must be able to control the procedure in federal courts. A state may not regulate federal procedure
through the guise of state rules of professional responsibility. The distinction between matters of
procedure and matters of professional responsibility is as clear at the core,, and as uncertain at the
edges, as the familiar distinctions that draw lines betweenprocedure and substance. The distinction
between procedure and substance reflects different policies, and may yield different,,results, in such
separate contexts, as state-state, choice of law,, federal-!state choice of law, and ,determining the L
retroactivity of legislation., The policies that separate federal control of federal procedure from state
regulation ofprofessional responsibility also are different, ilthough quite similar to the policies that
distinguish "substance" from ,"procdure",under the doctrine of Erie R. v. TmpAns, 1938, 304Y
U.S. 64. , I

Mdoubgh a'federal colurt is tree to reate its procedure in ways at reqire departire from £7
the state' ral'es ofp~rofessional responsiblity ti i igovern under subdivision'), the state rules should
be considered in mrnking procedural ruls. Needles affront to state principles should be avoided. v

,A federal conuertr I may Fo requirements by all apprp ' sanctions. Thesanctions mn a~y b'e ''os'e expr''ssIy prvddinarl oproc~ue, such ast Appelate Rule38,or Civil

Ruesiilm ; 11,26(4 and w7~Tesntn lom b

-s II 26(g) ofid~lnoT I 9S`,an " p o may contemp sdanctions or oth ion supportedRdiulicate ontemt iP ules1qrli1t Im IfseppchluW^hn 1 " a, re invoked fdr prfetssion a-'by inherent m poerd. II ma Thee sbad conduct, c in ere iivo d,, powe tion
responsiblis y vIo lations, l, n for peiture, repfrimand, ary & su hs

m~~~1'feasur~es a i'tion dssp's 1ifr~ fid£*ig rt applFra coui hsel ,ciqns 4re appoprat, r

orrevocat co.ourtions -suO San

recidivi byWh r Xuuu~ui al teatened to o

p Roequtirementb s lolntker a~nd oppotun lgkegity 'to b hal apl~clytth e Lf;-Sor;no oitnoe

'to be h to theimposito pfprocedural
sacin.Sc eurmns are already fmiarhthoug the devlped poehrs usdto
adjudicate,contep iseoroimpose proc dural'nti, s.,

Suobevissiondf.1u ' onleitis inthe cqouts emte
to plead, their c "by bthrueofschourts, resp cielare

permittebd to, Pnn~ and4 conduct, caue thrIn.Subdiyision ~(d) recognizes thait lhe power to
establishithe e6rules jindl dsthe powe ~opo'de foBr'enforcemnent. Enfor'c'emen ma icusuch
measures as lmtiosseftsion, rvoat of the 4rght Ioapa scusl nte oro
before a pariuarjdeof the cour.Eio~etb falsuses or, revocatinnayCe ase o
acts that dnorea'dictly toteao 1iescondutin t!~ poedns xinls include

L
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Subdivision (e) The principle that federal law must control federal procedure must not be defeated

by imposition of state standards for attorney conduct authorized or required by federal procedure.

This preemption of state sanctions includes conduct undertaken to comply with a specific federal

court order.

The l~aw, govrempt lawyer mayimos c iveil stitabil ort conduc thartyas violates itoeL a~dicimplina rlesofpofssoal conuct.ahemederl ineres inenforcingfee alrcdr
proeqedig ls bie - pted b

C ~~~~The law governing lawyers may impose civil liability for conduct that also violates the

t ~~disciplinary rules of professional conduct. The federal interest in enforcing federal procedure

requires that a lawyer wcho complies with federal procedure in federal-court proceedings be protected
against civil liability as well as against disciplinary sanctions.

k.7
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Alternative (c), (e) Court-order Provisions

(c) Exemption. A United States District Court or Court of Appeals may, on motipon or on its own,
enter an order that exempts an attorney from an otherwise applicable rule of professional
responsibility with respect to conduct in connection with an action, or proceeding in that
court. In determining whether to Iter the ,order the court should consider whether the
conduct ,violates'any rule of professional responsibility'and should weigh any violation
against the procedural interests served by he conduct.,

(e) State Sanctions Preempted. No state authority may invoke any standard of professional
V

responsibility to impose any sanction, civil liability, or other consequence on anqattorney for
conduct in connection with an action or proceeding in a United States District Court or Court
of Appeals that was protected by an exemption ordered under Rule 1(c).

Committee Note

Subdivision (c). Subdivision (c) recognizes the fundamental imperative that the federal government
must be able to control the procedure in federal courts. The sources of federal procedure include C
court rules, both national and local; judicially developed doctrines; and inherent power. Federal
procedure drawn from these sources serves not only the interests of the federal courts but also the
substantive principles of federal law that account for much federal judicial business. A state may
not control federal procedure under the guise of state rules of professional responsibility. At the LI
same time, it is appropriate to accommodate the interests of federal procedure to the interests that
underlie state regulation of attorney responsibility.

Accommodation of these competing interests might be left to a general provision that
exempts from state responsibility rules any conduct undertaken in compliance with federal
procedure. This general approach would encounter at least two major difficulties. The first
difficulty is that there are many broad areas in which the same conduct involves both judicial
procedure and professional responsibility. When procedure interests collide with responsibility
interests, each interest may be important, trivial, or significant. One interest may be trivial while theL
other is important. It is important to achieve a case-specific accommodation of the competing
interests in a way that would not be served by a broad principle that federal procedural interests f
always supersede state responsibility interests. The accommodation is too sensitive and too difficult
to beleft to the unguided judgment of individual attorneys. Explicit judicial review and disposition
is required.

The second difficulty with a mere general principle is that enforcement ordinarily would
occur in state professional discipline proceedings. State-created institutions would be required to C
make determinations of federal procedure divorced from the underlying federal proceeding,
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7 MEMORANDUM TO STANDING RULES COMMITTEE

SUBJECT: Financial Disclosure

L The Standing Rules Committee requested the Advisory Committees on Appellate,

Bankruptcy, Civil, and Criminal Rules to prepare appropriate rules governing disclosure of

financial interests. The Appellate, Civil, and Criminal Rules Committees have drafted pertinent

rules and Notes for publication for public comment, which are included in each of the respective

committee reports and are attached for convenience. The Bankruptcy Rules Committee

continues to work on a draft rule. The complexity inherent in regulating the disclosure of

financial interests of interested persons in bankruptcy proceedings requires more time for study.

LE After the advisory rule committees met in the spring, Judge Scirica asked the reporters to

attempt to achieve more uniformity in the language of the three draft financial disclosure rules.

The attached side-by-side comparison of the three rules, as revised by the reporters, represents

their product. The respective committee chairs have reviewed the revised versions and are

satisfied that revisions are consistent with the draft rules approved by their committees.

Although the language of the revised rules is now quite similar, a few differences

continue. Some reflect the forum, e.g., district or circuit court, others are unique to a single set of

F' rules, e.g., organizational victims in the criminal rules, while still another reflects the judgment

Lo that there is a greater likelihood of misdirected information in civil cases, i.e., the Civil Rules'

version requires that a copy of the information be delivered to the individual judge.

A report from the Federal Judicial Center showing the wide variations among the extant

local district court and court of appeals rules governing disclosure of financial interests is

included. Also attached is a March 8, 2000, letter from Judge Carol Amon, chair of the

Committee on Codes of Conduct, expressing the views of her committee on earlier drafts of a

financial disclosure rule and recommending that a different approach be taken regarding the

K extent of disclosure. The advisory rules committees carefully considered the views of the

L. Committee on Codes of Conduct in revising the draft financial disclosure rules.

John K. Rabiej

Attachments

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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CIVIL RULES APPELLATE RULES CRIMINAL RULES

Rule 7.1 Disclosure Statement Rule 26.1 Disclosure Statement Rule 12.4. Disclosure Statement

7 (a) Who Must File. (a) Who Must File. (a) Who Must File.

(1) Nongovernmental Corporate (1) Nongovernmental corporate (1) Nongovernmental corporate
Party. A nongovernmental corporate party. Any nongovernmental corporate party. Any nongovernmental corporate

party to an action or proceeding in a party to a proceeding in a court of party to a proceeding in a district court
district court must file two copies of a appeals must file a statement that: must file a statement that:
statement that:

L ,__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

(A) identifies any parent corporation (A) identifies any parent corporation (A) identifies any parent corporation

and any publicly held corporation that and any publicly held corporation that and any publicly held corporation that

owns 10% or more of its stock or states owns 10% or more of its stock or states owns 10% or more of its stock or states
that there is no such corporation, and that there is no such corporation, and that there is no such corporation, and

(B) discloses any additional (B) discloses any additional (B) discloses any additional
information that may be required by the information that may be required by the information that may be required by the

7 Judicial Conference of the United States. Judicial Conference of the United States. Judicial Conference of the United States.

(2) Other Party. Any other party to an (2) Other party. Any other party to a (2) Organizational Victim. If an
action or proceeding in a district court proceeding in a court of appeals must file organization is a victim of the alleged
must file two copies of a statement that a statement that discloses any criminal activity, the government must

L discloses any information that may be information that may be required by the file a statement identifying the victim. If

required by the Judicial Conference of Judicial Conference of the United States. the organizational victim is a corporation,
the United States. the statement must also disclose the

information required by Rule 12.4(a)(1).

rm(b) Time for Filing; Supplemental (b) Time for Filing: Supplemental (b) Time for Filing; Supplemental
Filing. A party must: Filing. A party must file the Rule Filing. A party must:

26. 1(a) statement with the principal brief
(1) file the Rule 7.1(a) statement upon or upon filing a motion, response, (1) file the Rule 12.4(a) statement uponL its first appearance, pleading, petition, petition, or answer in the court of its first appearance, pleading, petition,
motion, response, or other request appeals, whichever occurs first, unless a motion, response, or other request
addressed to the court, and local rule requires earlier filing. Even if addressed to the court, and

the statement has already been filed, the
party's principal brief must include the
statement before the table of contents.

(2) promptly file a supplemental A party must supplement its statement (2) promptly file a supplemental
statement upon any change in the whenever the information that must be statement upon any change in the
information that the statement requires. disclosed under Rule 26.1(a) changes. information that the statement

requires.

L.
L _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _



(c) Form Delivered to Judge. The clerk (c) Number of Copies. If the Rule
must deliver a copy of the Rule 7.1(a) 26.1(a) statement is filed before the,
statement to each judge acting in the principal brief, or if a supplemental .-
action or proceeding. statement is filed, the party must file an

original and 3 copies unless the court
requires a different number by local rule
or by order in a particular case.
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(c) Form Delivered to Judge. The clerk (c) Number of Copies. If the Rule
must deliver a copy of the Rule 7. 1(a) 26.1(a) statement is filed before the
statement to each judge acting in the principal brief, or if a supplemental
action or proceeding. statement is filed, the party must file an

original and 3 copies unless the court
requires a different number by local rule
or by order in a particular case.
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L II Action Items: Proposals for Publication

Each of the three proposals to publish amendments for comment
is the result of work coordinated with other advisory committees.
The disqualification disclosure proposal 'involves several other
committees. The ,proposal on entry of judgment involves the
Appellate Rules Advisory'Committee. The Rule 81(a), (2) proposal

7 involves the Criminal Rules Committee.

II A: Disqualification Disclosure

The question of financial disclosure has been raised by the
Committee on Codes of Conduct 'and was delegated to the several
advisory committees by the Standing Committee. The Appellate'Rules
have, in Rule 26.1, the only present national rule on disclosure.
Most of the circuits also 'have local rules that ',supplement the
requirements of Rule 26.'-1., Disclosurte requirements in the district
courts are established by practice or local rule. The localL' circuit and district rules differ subsutantiall'y among themselves.

L Substantial concern has arisen from two well-publicized'newspaper
accounts of situations in which federal judges failed to recognize

m investment conflicts that should have led to recusal. 'It may be
L desirable to respond to these pressures by publishing for comment

a uniform disclosure 'rule 'that woul dapply to civil and criminal
proceedings in the district courts ,and to all ,proceedings in the
courts of appeals. The-uniform rulemay alsQ provide the template
for a B'ankruptcy Rule, but there' are' special problems that most
likely will require development of s6pec'ial provisionsthat

C distinguish the 'Bankruptcy R1ule fro the uniforlm rule.

Two central needs must be recdgnized. The first is to get
information from the parties to all actions. The second is to

L bring this information home to each judge-who acts in a case.
Although a national rulet candirect that the clerk provide the
information to each judge,,- and such a'Idirection is included in
draft Rule 7.1 - this problem is an internal -administrative problem
to be handled primarily within each court. r'The central focus of a
national rule will be lthe-need to get information from the'parties.
It is not entirely clear that even' this subject should be addressed
by a Rule of Appellate, Bankruptqy|, Civil, or Criminal Procedure.
The subject seems wit1-indthe scope of the-'Enabling Act, however,
and Appellate Rule ,2,6.l has talready set anlexample.

Lw If there is to' be a ,national rule that requires some measure
of uniform disclosure, theiextent o ~f the disclosure must be chosen.

r*1 No one believes that a national ru e'canzrequireldisclosure of all
Lthe inf ormation ~thamigit be re leyant to a rcusal decision. Nor
does anyone claim to knowldwhat reduced level of disclosure would
reach the most ,com.,ion and import ant grounds for-recusal. It is
generally agreed`that Appellate iulel 26.1 disclosure will cover a
major fraction, of the circumstances that actually call for
¢ disclosure, but no one can say whether the proportion is 60%, 90k,

23



or some more reassuring number. Few have suggested that a national
rule should require disclosure about the attorneyswho appear in a
case; the focus commonly is 'on parties, excluding- even amici
curiae. (An addition might bemade in the criminal rules to require LJ
disclosure of any corporation that may benefit from a restitution
award'.) As" ''to parties, the focus commonly is on financial
information, ,not, on personial, informatJion. Appellate Rule 26.1
narrows this focus still further", addres'sing only parties. that are
nongovernmental corporations,, andr,,r'equir4ing, information only about
"parent corporations and * * *.any publicly held 'company that owns
10% or more of" the-icorporation'sstock,,

Appellate Rule 26.1-is aboutI as narrow a financial disclosure
rule as could db'e-_,draftedi. When ,a some'what-broader form of Rule
26.1 was, adopted ,;lin 1989, the Committee Note recognized the rul~e
represent~ed"minimumldisclosure qrequirements" and observed that a
court of appeals ,could, ̀ require ''additional information * * * by U
local rule'.-Tl 'Althoughnmapy local,,circuit rules do .require
additional informationLthere is"'pnox, common pattern. Some require
only t'mod.est additional disclo sures;, sompetrequire a ,great deal of
additional informa tion. ,These rules, and local districtrules, are L
describedin the FederadlJudiciail,, Center materials that accompany
the present drafts. ,_

The Civil' Rule~s Advisory Committee considered draft'rules that Li
embodied seve al ~Idifferen~t pppch6s to dsluralong with
man1y dieffare iEt Committee Nt'edreQvis i'ons. 'The discussion is
summartized at'',pais 9 to 15 of th& drafttMinutes. , Two 'major
questions wer mphasizedS The first is whether the time',has come
to require me ,t ens~ile diXthan Appellate Rule 26.1
requires. Th'Committe o~n Codes ofCondu3ct beli'eves that the best L
approach is simply to adopt Appelate Rule 26.1 f inthe rules that
govern the district co3urts. The Adyisory Committee agreed that -it
would not be we to attempt t oenshrineL:nore detailedxrequirements
in', the Rules ,f 1Appel late, Bankruptcy, Civil, ,or Criminal
Procedure. But ft alsoconcluded that it is desirable to leave the
way openfor la option of,,additionaldisclosure requirements by a
procedure that is more 2flexible than the Rules Enabling Act
procedure. Inspiration for additiona',1, disclosure requirements may
arise 1 from at, least two sources., 1t4any courts, both, circuit and
district, require Idisclojsures tlh#tf ~extend beyond.Appellate Rule
26.1. Experien'cer with[ theselopal'.requirements may, support
development of' mlore detailed natonal requirements. A second
source of support for more detailed rules may be the continuing
development of' judicial ''support software. ' As computer systems
become ever mor0epowerfuli it may :ptove feasible to bring together
more domplicatedbodies o1 fs inform 'on about individual judges and
about those, i'vol ed in litigatioL. Draft Rule 7.1 leaves'1the way
open to' take' dantage of' t'hese 1 possible developments by
authorizing a'doption' b a 'dfi d lsure form 'bytthe''Judicial'a
Conference. Ther eis 4ob mandate that a form be developed. 'But L
there was stronlupport fo'r thE bconcl'uion that; if additional

24
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disclosuresare to be required, the best procedure for developing
the requirements lies in the Judicial Conference. The Judicial

L Conference can act with the, support of the Codes of Conduct
Committee and the Administrative Office, and can adjust any form
that may be adopted with greater facility than the Enabling ActE permits.

The second question was whether the national rules should be
framed to preempt local rules., This question is made difficult by
competing considerations. Preemption of local rules can be, easily
supported. There is no apparent reason to believe that there is
any local variation in the circumstances that affect the desirable
level of disclosure. If the proposed model is the best disclosure

L rule, national uniformity has important advantages. One advantage
is adherence to the Enabling Act ideal that there be uniform
federal procedures. A' second advantage is' that parties and law
firms that regularly appear in different federal courts are spared
the burden of learning local rules and 'generating the different
sets of information required by different local rules. Continued
recognition of local rules, however, also can be easily supported.

L The Appellate Rules Advisory Committee recognized the role of local
circuit rules when it first drafted Appellate Rule 26,1 in a form
that required greater disclosure than the more recently amended
version of Rule 26.1. This recognition ref lected the drafting
history, ,which began with more detailed disclosure requirements but
receded in the face .of substantial ,Opposition. Most of the
circuits have in fact adopted local rules that require disclosures
more detailed Kthan Rule 26.1 requires., Some district courts,
acting in the absence of any national rulei alsohave adopted,'local
rules that reuire disclosures more detailed than Rule 26.1
disclosure. This experience suggests that the minimal requirements
of, Rule'26.1 may not embody the best 'logrange Iapproach. The
compromise embodied in draft Rule 7.1 is to address local rules
only in the Committee Note. The final paragraph of the Committee
Note states that Rule 7.1 does not prohibit local rules unless the
Judicial Conference adopts a disclosure form that preempts local
rules.

Proposed Rule 7.1(c), which directs the clerk to'deliver a
copy of the Rule 7.1(a) disclosure to each judge acting in the

L action or 'roce'eding, does not have a parallel in the'drafts of
Appellate Rule'126.1 and Criminal Rule 12.4.' The Civil' Rules
Advis'ory Committee believes 'that there'are justifications that'
distinguish the Civil Rules from the-,Appellate Rules and Criminal
Rules on this m'atter. The experience of some committee members is
that disclosure information does not always come promptly to the
district "judgel An express direction to the clerk will help ensure

L that the disclosure accomplishes the 'intended function. The"other
rules address different' circumstances. Appellate Rule 26.1(b)
requiresithat the disclosure be included in a party's principal
brief, assurin& that it will come to the attention of each judge
who considers the appealon theomerits. The occasions for action

L 25



by a circuit judge before the principal briefs are filed are not so
frequent as, to require a direction to the clerk. Relatively few
criminal cases involve corporate parties, and not many involve K
likely corporate restitution recipients.

Rule 7.1 Disclosure .

1 (a) Required Disclosure. A partyto [that appears in] an action or
2 proceeding in a district court must:

3 (1> if it is a nongovernmental corporation, file two copies of
4 a a,>statement that
5 'jl,'''(A),' identifies ail its parent corporations [companies?) K
6 I and also identifies any ,publicly held company
7 1[corporation?] ,that owns -10% or more of its stock, F
8 or

9 (B) states that there is nothing to report under Rule
10 7(a)(1) (A);'and

11 (2). file two copies of a- form- providing any additional
12 information require 'by'the Judicial Conference of the
13 United States.

14 (b) Time for Filing. A party must file the Rule 7.1 (a) statement or,
15 form with its first appearance, pleading, petition, motion,
16 response, or other request 'addressed 'to the court. 'A L
17 supplemental statement or form must be filed promptly upon any
18 change in the circumstances that Rule 7'.1(a) requires the
19 party to identify.

20 (c) Form Delivered to Judge. The clerk must deliver a copy of the
21 Rule 7.1(a) disclosure to each judge acting inxthe action or

proceeding. L
Committee Note

Rule 7.1 is drawn from Rule 26.1 of the Federal Rules of
Appellate Procedure, with changes to adapt to the circumstances of
district courts that dictate different provisions for the time of
filing, number of copies, and the like. The information required
by Rule 7.18(a) (1) reflects the "financial interest" standard of
Canon 3Ct(l) (c)'' of the -Code of, Conduct for -United States LJudges.
This information will support properly, informed disqualification
decisions in situations that call for automatic disqualification ' J
under Canon 3C(1) (c). 'It does not cover all of the circumstances
that may call for disqualification under the subjective financial
interest'' standard, and does not deal at all with other [
circumstances that'may call for disqualification.

Although the disclosures required'by Rule 7.1(a) (1) may seem F
limited, they lare calculated to reach" a majority of >'the L
circumstances that are''likely to call for disqualification on the

2-6
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L
basis of financial information that a judge may not know or
recollect. Framing a rule that calls for more detailed disclosure
will be difficult. Unnecessary disclosure requirements place a
burden on the parties and on courts. Unnecessary disclosure of
vast volumes of information may create a risk that a judge willr overlook the one bit of information that might require
disqualification, and also may create a risk that unnecessary
disqualifications will be made rather than attempt to unravel a
potentially difficult question. It has not been feasible to
dictate more detailed disclosure requirements in Rule 7.1(a)(1).

Despite the difficulty of framing more detailed disclosure
requirements, developing experience with divergent disclosure
practices and with improving technology may provide the foundations
for exacting additional requirements. The Judicial Conference,
supported by the committees that work regularly with the Codes of

i Judicial Conduct and by the Administrative Office of the United
States Courts, is in the best position to develop any additional
requirements and to keep them adjusted to new information. Rule
7.1(a) (2) authorizes adoption of additional disclosure requirements

L by the Judicial Conference, to be embodied in a uniform form that
can be used by all courts.

L' Rule 7.1(a) (2) requires every party to file a disclosure form
if the Judicial Conference acts to adopt a form that reaches a
party that is not a nongovernmental corporation. It cannot be
predicted what information will be required, of what parties, if
the Judicial Conference adopts a form. The Judicial Conference may
adopt a form that applies only to some, not all parties. In that
case, only the designated parties need file. Even if the form

L applies to all parties, it seems likely that many parties, and
particularly individual parties, will not have any information that

F falls within the required categories. In that case, the Rule
L 7.1(a) (2) requirement is satisfied by filing a form that indicates

that there is nothing to disclose as to any of the required
categories.

Rule 7.1 does not prohibit local district or circuit rules
that require disclosures in addition to those required by Rule 7.1
unless the Judicial Conference adopts a form that [expressly]
preempts additional disclosures.

L 27U:
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Advisory Committee on Criminal Rules 11
Report to Standing Committee
May 2000

Rules 8 and 10 of both sets have been amended to reflect the change in title of
magistrate judges to United States magistrate judges. In addition, Rule 8 of the Rules
Governing § 2254 Proceedings has been amended to reflect the change in designation of
18 U.S.C. § 3006A.

Finally, Rule 9 in both sets of rules has been amended to reflect amendments to
28 U.S.C. § 2244, where Congress limited the ability of petitioners and movants to obtain
relief on successive actions; under the amendments, the person seeking relief must first
obtain approval from a court of appeals before filing a second or successive petition.

The proposed amendments and Committee Notes are at Appendix C to this report.

r-4 Recommendation-The Committee recommends that Rules 1, 2, 3, 6, 8, 9 and 10
of the Rules Governing § 2254 Proceedings and Rules 1, 2, 3, 8, 9, and 10 of the Rules
Governing § 2255 Proceedings be approved and separately published for public
comment.

VL ACTION EM -Publication of Rule 12.4 for Comment

The Criminal Rules Committee has recommended that new Rule 12.4 be
promulgated to address the issue of filing disclosure statements with the court. Similar
amendments are being proposed in Appellate Rule 26.1 and Civil Rule 7.1. Although
Rule 12.4 closely tracks those two rules in most respects, Rule 12.4(b) includes a
requirement that the government disclose to the court the identities of any organizational
victims in the case. While the scope of the Civil and Appellate Rules are limited to
corporate parties, Rule 12.4 would extend the disclosure requirement to organizational
victims which would include business associations and partnerships. The Committee

L" believed that the ethical rules require judges to recuse themselves if they have a financial
interest in an organizational victim. Absent such disclosure, a judge may not know the

L.. identity of the organizational victim.

The proposed Rule and Committee Note are at Appendix D to this report.

Recommendation-The Committee recommends that new Criminal Rule I2.4 be
approved and publishedfor public comment.

/V Attachments:

Appendix A. Rules 1 to 60 - Style Package.
L Appendix B. Substantive Package (Rules 5, 5.1, 10, 12.2, 26, 30, 32, 35, 41, and 43).
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Criminal Rules Committee
Proposed Rule 12.4
May 2000

I Rule 12.4. Disclosure Statement

2 (a) Who Must File.,

3 (1) Nongovernmental corporate party. Any

4 nongovernmental corporate party to a proceeding

5 in a district court must file a statement that:

6 (A) identifies any parent corporation and any

7 publicly held corporation that owns 10% or

8 more of its stock or states that there is no

9 such corporation. and

10 (B) discloses any additional information that

l l may be required by the Judicial Conference

12 of the United States.

13 (2) Organizational Victim. If an organization is a

14 victim of the alleged criminal activity, the

1- government must file a statement identifying the

16 victim. If the organizational victim is a

17 corporation, the statement must also disclose the

18 information required by Rule 12.-4(a)(l).

19 (b) Time for Filing: Supplemental Filing. A party must:

20 (1) file the Rule 12.4(a) statement upon its first

21 appearance. pleading. petition. motion, response.

22 or other request addressed to the court, and



Criminal Rules Committee 2
Proposed Rule 12.4
May 2000 U

23 (2) promptly file a, suplemental statement upon anL

24 change in the information that the statement

25 requires.

26

X

COMMITTEE NOTE C

Rule 12.4 is a new rule'modeled after Federal Rule of
Appellate Procedure 26.1 and parallels similar provisions being
proposed in new Federal Ruleof Civil Procedure 7.1. The purpose
of the rule is to assist judges in determining whether they must
recuse themselves because of a "financial interest in the subject
matter in controversy." Code, of Judicial Conduct, Canon
3C(l)(c)(1972). It does not, however, deal with other circumstances '
that might lead to disqualification for other reasons.

Under Rule 12.4(a)(1), any nongovernmental corporate party
must file a statement that indicates whether it has any parent
corporation that owns 10% or more of its stock or indicates that
there is no such corporation. In addition, the rule requires that party
to disclose any other information that may be required by the
Judicial Conference. lAltlhough', sthe, termr "nongovernmental
corporate party" will almost always- involve organizational
defendants, it might also; cover any third party that asserts an interest
in property to be forfeited under new Rule 32.2.

Rule 12.4(a)(2) requires an attorney for the government to
file a statement that-Iists anylorganizational victims to the alleged
criminal activity; the pupose of this disclosure is to alert the court LI
to the fact that a possible ground for disqualification might exist.
Further, if the organizational victim is a corporation, the statement
must include the same iifformation required of any nongovernmental V
corporate party.

Although the disclosures required by Rule 12.4 may seem
limited, they are calculated to reach the majority of circumstances
that are likely to call for disqualification on the basis of information
that ajudge may not know or recollect. Framing a rule that calls for

I



Criminal Rules Committee 3
Proposed Rule 12.4
May 2000

more detailed disclosure is problematic and will inevitably require
more information than is necessary for purposes of automatic
recusal. Unnecessary disclosure of volumes of information may
create the risk that a judge will overlook the one bit of information
that might require disqualification, and may also create the risk that
courts will experience unnecessary disqualifications rather than
attempt to unravel a potentially difficult question.

The same concerns about overbreadth are potentially present
by in any local rules that might address this topic. Rule 12.4 does
not address the promulgation of any local rules that might address
the same issue, or supplement the requirements of the rule.
However, the authority granted to the Judicial Conference to require
additional disclosures provides authority to preempt any local rules
on the same topic.

The rule does not cover disclosure of all financial
information that could be relevant to ajudge's decision whether to
recuse himself or herself from a case. The Committee believes that
with the various disclosure practices in the federal courts and with
the development of technology, more comprehensive disclosure
may be desirable and feasible. The Committee further believes that

L the Judicial Conference is in the best position to develop any
additional requirements and to adjust those requirements as
technological and other developments warrant. Accordingly, Rule

L 12.4(a)(1)(B) authorizes the Judicial Conference to promulgate
more detailed financial disclosure requirements for criminal cases.

Rule 12.4(b)(1) indicates that the time for filing a financial
disclosure statement is at the point when the parties first have
formal contact with the court on criminal proceeding. In some
instances, that might be as early as the initial appearance.

Finally, Rule 12.4(b)(2) requires the parties to file
supplemental statements with the court if there are any changes in
the information required in the statement.
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D. Rule 26.1 (Financial Disclosure)

Like the other advisory committees, the Appellate Rules Committee approved
amendments regarding financial disclosure at its spring meeting. 'At your request, Profs. Cooper,
Coquillette, Schiltz, and Schlueter conferred by telephone on May 4 and made a number of
changes in the financial disclosure ameindments'that had been approved by the Appellate, Civil,
and Criminal Rules Committees, in order to achieve as much substantive and stylistic
consistency as possible. The proposed amendment to Rule 26.1 reproduced bellow reflects
several stylistic changes made as a result of the reporters' conference. I have approved those
changes on behalf of the Appellate Rules Committee.

My understaiiding is that the three sets of financal disclosure amendments differ
substantively in only two respects (putting aside differences that are necessary because of the
differences between trial courts and appellate courts, or between civil cases and criminal cases):

First, the civil rules provision, unlike the appellate rules provision and the criminal rules
provision, explicitly requires the clerk to give financial disclosure information to the judge. The
Appellate Rules Committee (and, I'm told, the Criminal Rules Committee) chose not to adopt
such a provision. The rules of practice and procedure assume that everything filed with a clerk is
provided to a judge; the Appellate Rules Committee islafraid of thelnegative implication that'
might arise if 'the rules start specifying that certain information must be given to a judge while
remaining silent about other information. that said, such a requirement may be more defensible
in the civil (and criminal) rules than in the appellate rules, as in the district courts it is common
for cases to be pending longer with more interime judicial actions before final resolution.

Second, the criminal rules provision requires "[a]ny .. party" to a criminal proceeding to
identify "any organizational victims of the criminal activity." The appellate rules provision does
not include such a requirement. Putting aside the Fifth Amendment and other problems raised by
the specific proposal approved by the Criminal Rules Committee, the Appellate Rules
Committee believes that any expansion of disclosure obligations beyond what is presently
required by Rule 26.1 should be left to the Judicial Conference, using the authority given to it
under the amended rules. In our view, the Standing Committee should focus on extending Rule
26.1 to the other rules of practice and procedure and providing a process for future expansion of
disclosure obligations. To try to undertake such an expansion now- especially such a
controversial expansion -might imperil the other goals.

Rule 26.1 eorporate'Disclosure Statement

2 (a) Who Must File.

3 ( Nongovernmental corporate parts. Any nongovernmental corporate party to a

4 proceeding in a court of appeals must file a statement that:

-14-



1 Oa identifyie all-its My parent corporations and fisting any publicly held

2 companycrporation that owns 10% or more of the-party's its stock or

3 states that- there is no such cornoration. and 7

4 '1fb) ' discloses any additional information that may be required'by the Judicial

5 Co iference of the United States.,

6 Pi Other parta . Aytr partvto a proceeding in,'a court of appeals must file a

7 statement that discloses any information that may be required by the Judicial

8 Conference of the United States.

9 (b) Time for Filing: Supplemental Filing, A party must file the Rule 26.1(al statement

10 with the principal brief or upon filing a motion, response, petition, or answer in the court of

11 appeals, whichever occurs first, unless a local rule requires earlier filing. Even if the statement

12 has already been filed, the party's principal brief must include the statement before the table of

13 contents. A party must supplement its statementwh'enever the informlation that must be r
14 disclosed under Rule 26.1(a) changes.

15 (c) Number of Copies. If the Rule 26.1(a) statement is filed before the principal brief, or

16 if a supplemental statement is filed. the party must file an original, and 3 copies unless the court V
17 requires a differentnumber by local rule or by order in, a particular case.

18 Committee Note
19
20 Subdivision (a). Rule 26.1(a) presently requires nongovernmental corporate parties to
21 file a "corporate disclosure statement." In that statement, a nongovernmental corporate party is
22 required to identify all of its parent corporations and all publicly held corporations that own 10%
23 or more of its stock. The corporate disclosure statement is intended to assist judges-in
24 determining whether they must recuse themselves by reason of "a financial interest in the subject
25 matter in controversy." Code of Judicial Conduct, Canon 3C(l)(c) (1972).
26
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1 Rule 26.1 (a) has been amended to require that nongovernmental corporate parties who

2 currently do not have to file a corporate disclosure statement - that is, nongovernmental
3 corporate parties who do not have any parent corporations and at least 10% of whose stock is not
4 owned by any publicly held corporation - inform the court of that fact. At present, when a

5 corporate disclosure statement is not filed, courts do not know whether it has not been filed

6 because there was nothing to report or because of ignorance of Rule 26.1(a).

7
8 Rule 26.1(a) does not require the disclosure of all information that could conceivably be

9 relevant to a judge who is trying to decide whether he or she has a "financial interest" in a case.

10 Experience with divergent disclosure practices and improving technology may provide the
11 foundation for more comprehensive disclosure requirements. The Judicial Conference,
12 supported by the committees that work regularly with the Code of Judicial Conduct and by the

t 13 Administrative Office of the United States Courts, is in the best position to develop any
14 additional requirements and to adjust those requirements as technological and other
15 developments warrant. Thus, Rule 26.1(a) has been amended to authorize the Judicial
16 Conference to promulgate more detailed financial disclosure requirements - requirements that

NJ 17 might apply beyond nongovernmental corporate parties.

18
19 As has been true in the past, Rule 26.1(a) does not forbid the promulgation of local rules

20 that require disclosures in addition to those required by Rule 26.1(a) itself. However, along with

21 the authority provided to the Judicial Conference to require additional disclosures is the authority
22 to preempt any local rulemaking on the topic of financial disclosure.

23
24 Subdivision (b). Rule 26.1(b) has been amended to require parties to file supplemental

H 25 disclosure statements whenever there is a change in the information that Rule 26.1(a) requires the
26 parties to disclose. For example, if a publicly held corporation acquires 10% or more of a party's

27 stock after the party has filed its disclosure statement, the party should file a supplemental
28 statement identifying that publicly held corporation.

29
30 Subdivision (c). Rule 26.1(c) has been amended to provide that a party who is required
31 to file a supplemental disclosure statement must file an original and 3 copies, unless a local rule

e 32 or an order entered in a particular case provides otherwise.

Ilm. Information Items

I have only one item of information to share with you: Prof Schiltz will be leaving Notre
Dame Law School this summer to accept an appointment as Associate Dean and Professor of
Law at the law school that the University of St. Thomas is opening in Minneapolis (Prof
Schiltz's hometown). Prof. Schiltz will be instrumental in hiring faculty and staff, raising funds,
designing the building, putting together the curriculum, and otherwise shaping this new Catholic

L.' law school, which will open its doors in August 2001. I am pleased to inform you that Prof.
Schiltz will also be continuing to serve as Reporter to the Appellate Rules Committee.

-16-
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Rule 902

The suggestion that Rule 902 might be amended involved two different matters: 1) A
proposal from the Department of Justice to consider amending Rule 902(2) to provide for self-
authentication of public documents by way of certification, i.e., providing an alternative to the
requirement of a seal; and 2) a proposal to consider amending Rule 902(6) to provide for self-
authentication of regular online reports. Committee members noted that it was important to
proceed with caution before deciding to amend a rule as to which another amendment is
currently pending before Congress.

'Irk Sealing Requirement

The question raised by the Committee was whether the sealing requirement is creating a
substantial problem in practice, rendering it necessary to provide for an alternative form of self-
authentication of public documents. Mr. Pauley stated that there is anecdotal evidence of
difficulty in getting states to provide a sealed document. This is because many states no longer
mandate the sealing of their public documents. Committee members expressed concern that an
amendment would be proposed on the basis of some anecdotal evidence. Mr. Pauley stated that a
survey of United States Attorneys would be conducted to try to find out whether the sealing
requirement is imposing substantial problems for government attorneys. He agreed to report back
to the Committee at the October meeting. The Committee agreed that it would consider a
proposed amendment to the sealing requirement if a substantial problem exists in practice. But
Committee members noted that the hardships of the sealing requirement are to a large extent
alleviated by the current Rule 902(2), which provides for'self-authentication of unsealed
documents if an official affixes a seal to a certification that the document is genuine. The Rule
902(2) sealing requirement does not mandate a government seal; a notary seal or the like is
sufficient. The Committee agreed that if the Rule is to be amended, the reference in Rule 902(1)
to the Panama Canal Zone and the Trust Territory of the Pacific Islands should be deleted as
those references are no longer relevant.

Online Materials

As to a proposed amendment to Rule 902(6), Committee members expressed the view
that online materials might be more easily forged than hardcopy. Therefore it did not make sense
at this point to provide for self-authentication of online materials. The consequence of not
including online materials under Rule 902 is simply that they must be authenticated under the
circumstances, as provided in Rule 901. The question is: which party should have the burden on
the question of authenticity? Given the fact that technological advances have increased the risk of
forgery, the Committee determined that it was generally appropriate to leave the burden of

Lt $ showing authenticity to the proponent of the evidence. Close questions should be called in favor
of an actual showing of authenticity under Rule 901, rather than providing for self authentication
under Rule 902. Thus the Committee concluded that it was not appropriate at this time to amend

3
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Rule 902(6). V
One Committee member argued that the risk of forging any document or picture has K

increased due to technological advances.,He suggested that the Evidence Rules should be
amended to protect against this heightened risk. Committee members agreed that the potential for
forgery has increased, and thatthis increased,,potential counsels against increasing the scope of VI
the Rule 902 grounds for self-authentication. Committee members, however, generally rejected
the proposition that concern over the- increasing potential for forgery, should lead to any
amendment of an Evidence, Rule. The problem of forgery can be handled adequately by the C

principles of Rule 901--the possibility that a computerized document or picture might be forged
is simply a factor that a court takes into account in determining whether the evidence is what the
proponent says it is under Rule 901. K

In sum, the Committee resolved,,not to proceed with an amendment to Rule 902(6). It
reserved the question whether to proceed with an amendment to Rule 902(2), mang Committee L
consideration dependent on a showing, by the'Department of Justice that the current Rule is
posing a substantial problem in practice for United States Attorneys.

Rule 608(b) .

At the October, 1999 meeting of the, Evidence Rules Committee, the Reporter had been
directed to prepare a report on whether the extrinsic evidence limitation of Rule 608(,b) should be,
amended. The problem perceived is that as written, Rule 608(b) prohibits extrinsic evidence
when used to impeach a witness' "credibility". Readliterally, this would mean that extrinsic
evidence could never be offered to prove any aspect of a witness' credibility. But the Supreme
Court has made clear in United States v. Abel that the term "credibility" really means "character V
for truthfulness." So if the proponent is using the extrinsic -evidence for imnpeachment on any
ground other than an attack on character (specifically, to-show bias, prior inconsistent statement,,
contradiction, or lack of capacity), the extrinsic evidence lim itation of Rule 608(b) is not
applicable. The Reporter was directed to provide a background memorandum on whether the use K
of the overbroad term "credibility" in Rule 608(b) has created a problem for the ¶ourts

The first question for the Committee was whether the fundamental approach that was
intended to be embodied in the Federal Rules (as indicated by Abel) is indeed the correct
approach to the admissibility of extrinsic evidence offered for impeachment. That approach
distinguishes a, character attack (as to which, extrinsic evidence is absolutely inadmissible) from
all other formsi of impeachment (asuto which extrinsic evidence can be admitted s§ubject to Rule L
403). Why distinguish an attack on the witness? character frorn other forms of attack? The
Committee unanimously agreed that the basic approach of the Federal Rules-the distinction
between an attack on, the witness' character and other forms of impeachment-is correct, and
should not be changed. An attack on a witness' character for truthfulness can be 6overbroad and
extraneous to the issues in the case; extrinsic proof of bad acts will almost always result in a {71
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waste of time and confusion of the jury on a collateral matter. It makes sense, therefore, to
employ a categorical rule of exclusion of extrinsic evidence when offered to attack a witness'
character for truthfulness. Extrinsic evidence of other forms of impeachment might well be more
central to the issues in the case (e.g., contradiction of a material fact, or an inconsistency in a
prior statement that is material to- the witness' testimony), and so it makes sense to take a case by
case approach under Rule 403.

The next question for the Committee was whether Rule 608(b) should be amended to
accord with what the Rule is supposed to mean--i.e., that extrinsic evidence is absolutely
prohibited when offered to prove a witness' character for truthfulness, and that Rule 403 governs
use of extrinsic evidence for all other forms of impeachment. The Committee noted that many of
the reported appellate cases apply the Rue correctly, even though the Rule uses the overbroad
term "credibility". The fact remains, however, that court opinions can be found that misapply the
Rule by invoking it to preclude extrinsic evidence offered for non-character forms of
impeachment. Committee members, also expressed concern that litigants are misapplying the
Rule at the trial level, and that many litigants do not proffer extrinsic evidence for non-character
impeachment because they think that the Rule on its face prohibits it. A motion was made to
recommend some kind of an amendment to Rule 608(b) to carry out the original purpose of the
rule, i.e., that the limitation on extrinsic evidence applies only to an attack on, the witness'
character for truthfulness, and that admissibility of extrinsic evidence for other forms of
impeachment is governed by Rule 403. That, motion passed unanimously.

The question then shifted to how the Rule should be amended to best accomplish its
original purpose. The Committee considered three alternatives. One alternative would simply
substitute the term "character for truthfulness" for the ,word "credibility" in Rule 608(b); the
Committee Note to this alternative would specify that the use of extrinsic evidence to prove prior
inconsistent statemen, ibias, contradiction and lack of capacity is governed by Rules 402 and
403. The second alternative would, substitute "character for truthfulness" for "credibility" and
would also add al newlsubdivision specifying that subject to Rule 403, extrinsic evidence could
be used to prove prior inconsistent statement, bias, contradiction or lack of capacity. The third
alternative would combine either of the first two alternatives with a provision that where
extrinsic evidence is priohibited,dit cannot be referred to directly or indirectly. This proposed
language is intended to prevent an abusive practice by which parties seek to smuggle in extrinsic
evidence by referring to consequences suffered by the witness for his alleged misconduct (e.g.,
that the witness had been suspended or disciplined for the underlying misconduct).

Some Committee members were favorably disposed to, the alternative that would
specifically mention the other forms of impeachment in the text of the Rule. But most Committee
members expressed reservations about this proposal. These members were concerned that by
specifically mentioning the, basic forms of impeachment, the drafters might inadvertently leave
out other forms of impeachment, creating confusion for courtsand litigants. These members
believed that the better approach was to mention the standard non-character forms of
impeachment in the Committee Note, and to specify that the admiissibility of extrinsic evidence

5



for these forms of impeachment is governed by Rules 402 and 403, not by Rule 608(b). All K
Committee members believed that if Rule 608(b) is going to be amended, it would be good
policy to specify that extrinsic evidence cannot be used, either directly or indirectly, when offered
to impeach the witness' character. Permitting the cross-examiner to refer to the consequences of LJ
a witness' misconduct, such as suspension, results in an impermissible end-run around the,
extrinsic evidence limitation, and also brings inadmissible hearsay before the factfinder.

A vote was taken on which alternative to propose for further consideration at the October,
2000 meeting. Alternative 3 (substituting the phrase "character forjtruthfulness" for the word,
"credibility"; specifying in the Committee Note that extrinsic evidence offered for non-character L
impeachment is governed by Rules 402 and 403; and providing that extrinsic evidence cannot be
referred to when the impeachment is for character) was approved by a 5 to 3 vote (the three
"nays" favoring the mnore detailed alternative including the other forms of impeachment in the.
text of the Rule). l The Reporter was directed to prepare a draft proposed amendment to Rule
608(b) and draft committee note, taking the approach tentatively agreed to by the Committee.

Rule 803(18)

The Committee considered a proposal' by District Judge Grady of the Northern District of
Illinois, to delete or amend the last sentence of Evidence Rule 8'03(18) to permit the jury to take r
a learned treatise into the jury room. Judge Shadur noted that the current Rule states that a Le
learned treatise can be read into evidence but cannot be admitted as an exhibit. Judge Shadur
stated that one of the reasons often mentioned for preventing learned treatises from being
admitted as an exhibit is that the jury might rummage through the treatise in the jury room,
without proper guidance. He and other Committee members noted, however, that any risk of
rummaging could be'alleviated by redacting' those portions of the treatise that have not been
admitted. One Committee member pointed out that the point of any amendment would be to
permit the jury to review the learned treatise in the Jury room. However, it would be
inappropriate for'an Evidence Rulejto'specify how a piece of evidence should be handled in the
jury room, since that is a question of trial' practice, not admissibility.

Judge Shadur and other members pointed out that the most important reason for the L

second sentence of the Rule is that learned treatises may be given undue weight if they are
admitted as trial exhibits. For example, the jury is not ordinarily permitted to bring the transcript
of an expert's testimony into the jury room, since the testimony is not an exhibit. Since-learned
treatises essentially operate as expert testimony, it would be inappropriate for the jury to be
allowed to bring a treatise'into the jury room-the treatise might receive more weight than the
equivalent expert witness testimony. It might even occur that a learned treatise offered to'
impeach an expert witness "would receive greater attention from the jury than the expert's
testimony itself. An even greater danger might be posedaby allowing learned treatises to be C

considered by' the jury without the benefit of contemporaneous explanation by an expert.

Judge Shadur asked whether any Committee member was prepared to offer a motion to C
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propose an amendment to Rulei803(18) that would permit learned treatises to be submitted to the

jury. No such motion was made.

The Committee then considered whether Rule 803(18) should be amended to specify that

the hearsay exception covers authoritative materials in non-book form. The Reporter informed

L the Committee that the Second Circuit recently encountered the problem of a videotape offered

as a "learned treatise". The opponent of the evidence argued that the tape could not be admitted

because Rulel 803(18) specifies only hardcopy published material for admissibility. The Second
Circuit held that the tape was admissible underRule 803(1'8) even though the text of the Rule did
not so specify.

Committee members recognizedthat the Rule as ,witten does not cover learned treatises
in non-book form. However, the Committee determined that the courts are not having a problem
with the textual limitations in the Rule--as indicated by the Second Circuit opinion. The

L, Committee unanimously agreed that it was unnecessary to propose an amendment to Rule
803(18) at this time.

ran

Rule 804(b)(3)

L Rule 804(b)(3) provides a hearsay exception for declarations against penal interest. In
criminal cases, the Rule as written states that an accused must provide corroborating,
circumstances clearly indicating the trustworthiness of the statement. This requirement does not,
by the terms of the Rule, apply to government-proffered declarations against penal interest. Nor
does the corroborating circumstances requirement apply on its face in civil cases. At the October,

L 1999 Evidence Rules Committee meeting, the Reporter had been directed to prepare a
memorandum on whether Rule 804(b)(3) should be amended to extend the corroborating
circumstances requirement to government-proffered hearsay and to civil cases.

Judge Shadur noted that the one-way corroboration requirement resulted from
misconceptions in Congress about the scope of Rule 804(b)(3). Members of Congress apparently

L. believed that inculpatory declarations against penal interest- could not be admitted against
criminal defendants due to the'rule of Bruton v. United States. Therefore the corroboration
requirement was written to apply only againstlaccused-proffered hearsay. But it is clear that

L government-proffered declarations against penal interest can be and are often'`admitted against
criminal defendants. Thus the one-way corroboration requiremnent was not justified at its

C inception; and as commentators and courts have noted, there is no justification for the one-way
corroboration requirement today. Committee members recognized that most courts in fact apply
the corroborating circumstances requirement to government-proffered declarations against penal

7 interest (contrary to the text of the Rule). But some do not, and it is possible that criminal defense
counsel do not demand corroboration of government-proffered statements because a look at the
text of the Rule indicates that the requirement is inapplicable.

L
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Judge Shadur polled the Committee on whether it would be appropriate to amend Rule
804(b)(3) to provide for two-way corroboration in criminal cases. The Committee unanimously
agreed in principle that it is appropriate and necessary to prepare a proposal to amend Rule V
804(b)(3) torequire the prosecution to provide corroborating circumstances as a condition to
admitting inculpatory declarations against penal interest.

T Another question posed ,by the Reporter was whether the Rule should be amended to- i-
lower the threshold of corroborating circumstances required to support admissibility under Rule
804(b)(3). The Rule currently requires a showing that corroborating circumstances "clearly" L
indicate the trustworthiness of the statement. Some judges and commentators have argued that
this standard is too stringent. One possibility is to delete the word "clearly" from the Rule.
Committee members noted, however, that deletion of the word "clearly", in light of the extensive
case law on the subject, might send out the wrong signal and would be disruptive to the courts.
Deletion of "learly" might alsolead-to unreliable hearsay being admitted against criminal
defendantsand other litigants. The Committeel resolved unanimously to retain the word ,"clearly"
in Rule 804(b)(3)

The Committee next considered whether the corroborating circumstances requirement L
should be extended to civil cases. Committee members noted that the question of application to
civil cases would have to be addressed in any proposed amendment. That is, the corroborating
circumstances requirement would have to be either specifically applied to or specifically
excepted from civil cases. The Committee could find no justification for excepting civil cases
from the corroborating circumstances requirement. To the contrary, Committee members,
recognized that it would make sense to have a unitary approach for all declarations against penal
interest.

The next issue considered by the Committee was whether the factors pertinent to the
corroborating circumstances requirement should be explicated in the text of the Rule. The
Committee resolved that any such explication would be problematic because it would create a
risk that some pertinent factors might not be included. On the other hand, the Committee
recognized that courts are in dispute over the meaning of "corroborating circumstances." For
example, some courts have held that in determining whether corroborating circumstances exist,
the court must take into account whether the witness who relates the declaration against penal .,
interest in court is reliable; other courts have held that the reliability of the witness is irrelevant to
whether the declarant's statement is supported by corroborating circumstances. In light of the
conflicts in the case law, the Committee resolved that it would be helpful for any1 amendment to V
Rule 804(b)(3) to set forth a non-exclusive list of factors,that are pertinent to the determination of
corroborating circumstances. The Committee agreed, however,,, that such a list would be better
placed in the Committee Note than in the text ofthe Rule. . > hi

The-Committee tentatively agreed to propose an amendment to Rule 804(b)(3) that would
apply the corroborating circumstances requirement to all proffered declarations against penal, Li
interest, together with a Committee Note that would provide anon-exclusive list of factors that
courts should take into account in determining whether the corroborating circumstances V
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requirement is met. The Reporter was directed to prepare a proposed amendment for
consideration at the next Committee meeting.

L Privileges

L Judge Smith, the Chair of the Subcommittee on Privileges, reported on a meeting of the
Subcommittee and sought input from the Committee. The Subcommittee has prepared a
preliminary draft of three privilege rules: 1) a catchall provision, providing that the state law of
privilege applies in diversity cases and containing a provision to govern application of privileges
not specifically established in the Rules; 2) a rule governing waiver; and 3) a rule covering the
lawyer-client privilege. Judge Smith emphasized that the privileges project is a long-term project
and that no decision to propose new privilege rules has yet been made. He noted that the
Subcommittee had incorporated most of the suggested changes of the Style Subcommittee of the
Standing Committee.

Committee members reviewed the Subcommittee drafts, 'and discussion covered the
r^ following points:

1. The draft provides that privileges are granted only by the Constitution, statute, or
V Supreme Court-initiated Rule. A Committee member pointed out that certain federal regulations

exempt some government agents from pretrial discovery in criminal cases. Committee members
responded that any such privilege really results from a judicial construction of Criminal Rule
16-therefore the proposal would not change the law with respect to protection of these
government agents. Committee members suggested that this problem be mentioned in a
Committee Note should an amendment ever be proposed.

2. The draft catchall provision states (as does current Rule 501) that the "State" law of
privilege controls where the rule of decision is based on state law.' Committee members
questioned whether the language would cover the law of the District of Columbia, Puerto Rico,
etc. A suggestion was made that the word jurisdiction" be substituted for the word "State." But
this could mean that foreign privilege law would apply whenever foreign law supplied the rule of

L decision. Some Committee members thought that a federal court should have the option, at least
in some cases, to apply federal privilege law even where foreign law supplies the'substantive
rules of decision. Another problem is that Evidence Rules 302 and 601 also refer to "State law",

L. so any attempt to take a different approach in the privilege rules might be confusing. The
Subcommittee agreed to do further research on this subject and to report back to the Committee

F at the next meeting.

3. One Committee member suggested that privileges in federal court should always be
r controlled by federal law. That is the position to which Congress took exception when privilege

rules were proposed by the original Advisory Committee on Evidence Rules. Committee
members generally opposed the view that the federal rules of privilege should apply even in
diversity cases. They noted Erie and forum-shopping concerns, and were reluctant to change
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well-established law.

4. The catch-all provision in the Subcommittee draft proposed that "new" privileges
could be established, subject to a balancing of public and private benefits and the cost of the loss
of probative evidence. A Committee member raised the possibility that if privilege rules were
proposed, Congress might accept some privileges and not others. Thiscould leave privileges
well-established in the common law, and yet not "new". The Committee resolved that the catch- K,
all provision should encompass privileges established under the, common law tha tmight not be,
adopted in any codification of the privilege rules. The Subcommittee, agreed, to reconsider
whether the balancing test set forth ,in the dr-aft was broad enough to accomodate "public"
privileges (e.g., the state secretsprivilege) as well as private ones. ,

5. Judge Smith informed the Committee that the Subcommittee had chosen the term
"lawyer-client" privilege, rather than "attorney-client" privilege, because "lawyer client" was
chosen both by the original Advisory Committee and by the drafters of the new Uniform Rules.
Questions were raised about thescope of the term "client'; in the rspecifically whether the
definition was broad enough to cover all potential clients. The Subcommittee agreed to study this
question and report back to the Committee. J

6. Questions were also raised aboutthe definition of "lawyer" in the draft, specifically 7
whether it was broad enough to cover people in foreign countries who perform legal services, L
such as notaries. The, Subcommittee agreed to research this question and report back to the-
Committee.

7. The Committee discussed whether the draft's definition of "privileged persons" might
lead to unwarranted protection of communications between two clients where a lawyer was not K
present. Federal courts have rejected the privilege in such circumstances. The -Subcommittee
agreed to consider this question further and to report back to the Committee.

8. The question was raised whether the crime-fraud exception to the lawyer-client Li
privilege should be expanded to preclude the privilege when the client is communicating to the
lawyer for the purpose of committing tortious conduct. The Committee-believed that this would
make the exception too broad, and that there was insufficient support for this expansion in the
case law.

Li
9. The draft rule on lawyer-client privilege contains an exception for cases in which it is

necessary for the lawyer to defend herself by using privileged communications (most commonly C
in malpractice cases). The consultant to the Privileges Subcommittee observed that this exception
may not be broad enough to cover in-house lawyers who are fired for whistleblowing and who
sue for retaliatory discharge. He stated that he would research this question and report back to the 1

Committee.

10. The Committee unanimously agreed that the "fiduciary" exception to the lawyer-
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lo client privilege, established in Garner v. Wolflnbarger, should be retained in any proposed
codification of the privilege.

11. The draft rule on waiver contains a provision permitting a party who receives
inadvertently privileged information to use the fruits of that information. The justification for the
provision is that otherwise the party receiving the inadvertently disclosed information would be
placed in the unfair position of having to establish that other information was not derived in any
way from the, privileged material. Committee members pointed out, however, that the proper
solution to this possible unfairness is to shift the burden toothe party who disclosed the privileged
information, to show that, other information was in fact derived from the material inadvertently
disclosed. The Subcommittee agreed to draft a burden-shifting provision and present it for the
Committee's consideration at the next meeting.

Case Law Divergence Report

At the direction of the Committee, the Reporter prepared a report designed to highlight
for lawyers and judges the existence.of case law that diverges from the text of the Federal Rules
of Evidence. Judge Shadur noted that the report is basically in final draft form. The suggestion
was made that the report could be published by the Federal Judicial Center and placed on the
Federal Judicial Center website. The Committee agreed that publication by the FJC would be a
wise and useful option. Judge Shadur noted that other possible means of distributing the report
will be looked into as well.

The Committee discussed what the goal of the report should be. Should it simply be a
"red flag" report, alerting lawyers and judges to the fact that some case law diverges from the
text of a rule, and encouraging further research on the matter? Or should the report be a complete
compendium of all the case law, equivalent to a treatise, on every rule in which some case has
diverged from the text? A strong majority of the Committee was of the view that the report
should be a "red flag" report. While the Committee could perform a valuable service by drawing
attention to case law divergence from the text of the Rules, it was not in the business of treatise-
writing. The Committee agreed that the report should emphasize that it is operating only as a
triggering mechanism-highlighting the fact that some case law diverges from certain specific
rules, and emphasizing that the report does not purport to provide a thorough description of all of

He the reported cases discussing a particular Evidence Rule.

It will of course be made clear that the report is not an official Committee Note. The
report is to be published by the Reporter at the direction of the Committee. It is not an official
Committee report.

After discussion, the Reporter was directed to add some law review citations to the report
where appropriate, and to address the fact that the rule of Luce v. United States is not covered by
the text of Evidence Rule 103.

.. e~ ~ ~ ~ ~ ~ ~~~~~~~~1



At the end of the discussion, the Committee unanimously agreed that the report, with L
some modifications, would provide an important service to lawyers, and that the Committee
should ask the Standing Committee for its views as to appropriate publication of the report.

New Matters --

Pending DNA Legislation-John Rabiej informed the Committee that a bill is pending in
Congress that authorizes a court to order DNA testing on evidence in certain circumstances
where a defendant claims that he was wrongly convicted. The bill was presented for information
purposes only, -asitdhas no direct bearing on the Federal Rules of Evidence. '

Committee Business

Judge Shadur noted that the terms of Committee members Judge Smith and John
Kobayashi are ending this year. On behalf of the Committee, he thanked them both for their
excellent and dedicated service: He expressed the hope that Judge Smith might be able to
continue to serve as the Chair of the Subcommittee on Privileges.

Next Meeting

The next meeting of the Evidence Rules Committee is scheduled for October 30, 2000,
in Washington, D.C ..

The meeting was adjourned at 2:45 p.m., Monday, April 1 7th

Respectfully submitted, L

Daniel J. Capra
Reed Professor of Law
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Case Law Divergence From the Federal Rules of Evidence

By Daniel J. Capra

z Philip Reed Professor of Law, Fordham Law School

Reporter to the Judicial Conference Advisory Committee on Evidence Rules

I. -Introduction

Assume that a lawyer is reading one of the Federal Rules of Evidence to determine
whether a piece of evidence will be admissible at trial-for example, the lawyer wants to know
whether a videotape can be admitted as a learned treatise. Obviously, the best place to start is
with the text of the Federal Rules of Evidence. But if the lawyer thinks that the text of a
particular rule plainly answers the question of admissibility, or simply leaves the question open
for argument, that lawyer will often be wrong. That is because the case law has diverged from the
text of the Federal Rules on many important points. Thus, in our example, the Rule admitting
learned treatises does not on its face permit introduction of videotapes, and yet such tapes have
been admitted under the case law.

The Advisory Committee on Evidence Rules, which this author currently serves as
Reporter, has expressed concern that the divergence between case law and the text of the Rule
might create a trap for the unwary. See generally Becker and Orenstein, The Federal Rules of
Evidence After Sixteen Years-The Effect of "Plain Meaning" Jurisprudence, the Needfor an
Advisory Committee on the Rules of Evidence, ans Suggestions for Selective Revision iof the
Rules, 60 Geo.Wash.L. Rev. 857, 868 (1992) (noting the need to "resolve discrepancies between
the plain text of the Federal Rules and the generally shared interpretation of the Rules deriving
from preexisting common law traditions"). Oneway to correct this divergence might be to
propose an amendment to the text of any Rule subject to divergent case law. But the Advisory
Committee is acutely aware of the costs of amending an evidence rule-amendments can lead to
the disruption of settled expectations, and may create fiurther problems of interpretation and
divergence. The Advisory Committee resolved to take a less drastic course-a course that would
not require an amendment of any rules and yet would highlight for lawyers and judges the
existence of divergent case law. The Committee directed the Reporter to prepare this report in an
effort to increase the awareness of counsel practicing in federal courts, as well as judges, about
the possibility that case law has diverged from the text of some of the Federal Rules of Evidence.
This divergence comes inf two forms: 1) where the case law (defined as case law in at least one
circuit) is flatly inconsistent with'either the text of ithe Rule, the Advisory Committee Note
explaining the text, or both; and 2) where the, case law has provided significant development on a
point that is not addressed by either the text of the Rule or the Committee Note.

This report highlights the major instances in which case law has diverged from an
applicable Rule. Beforeiproceeding to these illustrations, it is important to stress several
qualifications onthe scope of this report.



First, there is no intent to imply that any of the case law discussed herein is incorrect or
"wrongly decided." The goal of this report is to point out the case law divergence from the
Federal Rules of Evidence, without commenting on the merits of that divergence. Indeed,
commentators have opined that much of the divergent case law is sensible and well-decided. See,,
e.g., Jonakait, Text, Texts, or Ad Hoc Determinations. Interpretation of the Federal Rules of
Evidence, 71 Ind.L.J. 551, 571 (1996) ("Sometimes we must look beyond the words of the Rules C

to understand evidentiary 'doctrines We must do so when the Rules are not definitive ori
ambiguous** * but sometimes even when the text is clear.").

Second, there is no intent to imply that any of the Rules discussed herein are problematic LI
or need to be amended. The fact that the case law diverges from the Rule might be relevant to the
need for an amendment, but it is certainly not dispositive. Whether a particular Rule should be
amended is a complex question that is well beyond. the scope of this report.,

Third, there is no6 attempt -to be comprehensive in the treatment of the case law construing 7
the Evidence Rules discussed herein. Divergent case law is defined as case law in at least one
circuit that has diverged from the-text of the particular rule. This report does not purport to
provide a treatise-likediscussion of all the-pertin ent case law, from all the circuits, construing a L
particular rule.Thegoal of this report is to raise "red flags" with lawyers and judges, by
providing basic information about areas where case law can be found that diverges from the text
of the Federal Rules of Evidence.

II. Examples of Case Law In Conflict With-the Text-of the Rule and/or Committee Note:

1. Rule 106: Rule 106 sets forth a rule of completeness, providing that when a party
introduces a writing or recorded statement, the adversary may "require the introduction at that
time of any other part or any other writing or recorded statement which ought, in fairness to be
considered contemporaneously with it." Rule 1,06 by its terms permits the adversary to introduce
completing statements only where the-proponent introduces a written or recorded statement. The
language of the Rule does not on its face permit completing evidence when the proponent
introduces an oral statement, such as a criminal defendant's oral confession. Some courts have 7
found, however, that Rule 106, or at least the principle of completeness embodied therein,
applies to require admission of omitted portions of an oral statement when necessary to correct a
misimpression. See United States-v. Tarantino, 846 F.2d 1,384 (D.C. Cir. 1988) (prior oral
statements of a government witness were properly offered on redirect examination since the - 7
defendant had used portions of the statements in cross-examination and the omitted portions
placed the statements in context). See also the discussion in United States v. Branch, 91 F.3d C
699 (5h Cir. 1996) (noting the case law permitting criminal defendants to offer omitted parts of LI
statements they make to law enforcement officers that provide exculpatory information).
Compare United States v. Harveys 914 F.2d 966 (7h Cir. 1990) (Rule 106 does not apply to oral
statements). FJ

Moreover, some courts have held that Rule 106 can operate as a de facto hearsay
exception when the opponent opens the door by creating a misimpression by offering only part of
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a statement. In other words, completing evidence is found admissible under Rule 106 even if it
would otherwise be hearsay. See United States v. Sutton, 801 F.2d 1346, 1369 (D.C.Cir. 1986)
("Rule 106 can adequately fulfill its function only by permitting the admission of some otherwise
inadmissible evidence when the court finds in fairness that that proffered evidence should be
considered contemporaneously"). See also C. Wright & K. Graham, Federal Practice and

L Procedure: Evidence § 5078, at 376 (supporting this approach). Such a reading is not apparent
from the text or Committee Note. See United States v. Wilkerson, 84 F.3d 692 (4th Cir. 1996)

A (interpreting Rule 106 as purely a timing device, not as a rule permitting the admission of
L. otherwise inadmissible evidence).

2. Rule 403: Rule 403 provides that a trial judge may exclude proffered evidence if its
probative value is substantially outweighed "by the danger of unfair prejudice, confusion of the
issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless
presentationilof cumulative evidence." Of the negative factors listed that would support exclusion,

L only one refers to the jury directly--the danger of "misleading the jury". This would seem to
indicate that other negative factors mentioned in the Rule, specifically the danger of unfair
prejudice and confusion of the issues, must be taken into account in a bench trial. Yet courts have

L held to the contrary, reasoning that unfair prejudice and confusing evidence will not have the
same negative impact on the judge as it would have on the jury. See, e.g., Schultz v. Butcher, 24
F.3d 626 (4th Cir. 1994) (trial court erred in excluding evidence in a bench trial on the ground of
its prejudicial effect); Gulf States Utils. v. Ecodyne Corp., 635 F.2d 517 (5th Cir., 1981) (the
portion of Rule 403 referring to, prejudicial effect "has no logical application in 1bnch trials").

i 3. ROle 404(a): The Rule states that no party is permitted in the first instance to introduce
character evidence to prove action in accordance with character, except for the "accused"--i.e.,
only the "accused" can open the door to circumstantial use of character evidence. Thus, the Rule
seems explicit in prohibiting the circumstantial use of character evidence in civi cases. Ad the
Advisory Committee Note confirms this exclusionary principle. Yet some courts have permitted
civil defendants to use character evidence circumstantially "when the central issue in a civil case

L is by its nature criminal." Palmnquist v. Selvik, 111 F.3d 1332, 1342 (7 th Cir. 1997) (assuming that
character evidence could be admissible in certain civil cases); Perrin v. Anderson, 784 F.2d 1040
(lOth Cir. 1986) (police officers charged with excessive force are permitted to prove the
decedent's character for violence). [

4. Rule 407: Rule 407 prohibits the admission of actions taken after an injury or harm
which, if taken previously, would have made the injury or harm less likely to occur, if the
remedial measure is offered to prove negligence, culpable conduct, product defect,' design defect,
or failure to warn. The Rule by its terms would appear to preclude evidence of any action by
anyone that would have made the injury or harm less likely to occur. Courts have held, however,
that subsequent remedial measures are not excluded by Rule 407 if the measureis taken by
someone other than the defendant, i.e., if it is a "third party repair." See, e~g., TLT-Babcock, Inc.
v. Emerson Elec. Co., 33 F.3d 397 (4O Cir. 1994) (design change not excludediby Rule 407
where the change was made by an entity that was not a party to the case); Dixon v. International
Harvester Co., 754 F.2d 573 (5 th Cir. 1985) (repair by tractor owner after an accident not
excluded when offered against tractor manufacturer).
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Also, the Rule states that "impeachment" is a proper purpose for admitting subsequent l
remedial measures.-Taken literally, this would mean that a plaintiff in.a product liability case
could offer proof of a subsequent remedial measure to "impeach" a defense witness' assertion,
that the product used by the plaintiff was safely designed. Yet courts have generally limited the
use of subsequent remedial'measures when offered for impeachment by way of contradiction.
The fear is that this exception would swallow the rul of exclusion., See, e.g., Harrison v., Searse
Roebuck & Co., 981 F.2d'25 (Ist Cir. 1992) (a, desiremerely toundercut an expert's credibili~ty
cannot be sufficient to tigger the impeachment exceptionto Rule 407 opr else theexception
would swallow the rule of exclusion); Kelly v. Crown Equip. Co., 970 F.2d 1273 (3d ,Cir. 199)
(subsequent remedial measure cannot be offered for simple contradiction of expert's statement
that a design wassafe).' Thus, the "impeachment" permitteqd by the R1ule has,,been limitedjto cases
where defense witnesses ,havel made ,extravagant claims of safetyL See Woodv.,; Mzorbak Indus.,
70 F 3d4 1202 (1I 1±hCi>r.4 1995) (post-accidentdesignchange admissible for[ impeachnment where
defense witness testified that theoriginal design wvas the safest possible design);' Muzyka v
Remii~gton Arms Cpl@ 774 F.2d 1309 (It' Cir. 1985) (designchang shouldohebeenadtted
for impeachment where defense, wite ses,testified that fthe productwas th best pnd safest
product ofisinldid1, [K, 4t

5. 1,!Ride ~1 ule 601 es'sentially states thatfall questions that had beenitreated previously
as matters ,lof cbmpetency are now matters ofcredibility for the factfinder.,ThepAdvisory
CommiteL'INol, t o rating on the Rule, indicates an intent to prohibit a trialjudge from
excludinlgi|ailXtness ilolgrolinms of incompetence Yit courts have excluded iesses who have
been found incapable of testifying in a competent fashion. See, e.g., United States v. Gates, 10
F.3d 765 [*J766+(1CiiR. 993),, ("Notwithstanding Rule 601,,a .,court has the power to rule that a
witness isglnpableqf testifying, nW d in an appropriate case it has the duty to hold -a hearing to
determine, that 'ssue ; United Stqtes v. Gutman, ,725 F.2d 417,420 (7* Cir. 1984) (trial court
retainstheppwerjand sometimes the duty, to hold a hearing "to deternineO, hether ,a witness
should no,!be fallowed to!,testify because insanity has made him incapable of testifying in a
competent fasion.")-

l.lurlen 607: The Rule states categorically that a party, can impeach any witness it calls.
On its faceithe Rule permits the following scenario: 1) in a criiminalcase, a witness would testify
at trial that th defendant was not at the scene of the crime, yet having stated previously to a
police offlcer that the defendant committed the crime; 2) the prior statement to the police officer
could nt be: admitted aslsubstantive evidence because it is hearsay; 3) but the prosecutor calls
the witnesiiowin~gihe will give testimony favorable to the defendant, andithen,"impeaches"
the withps wsith his prior statement to the police officer, on the ground that it is inconsistent.with
the witniess'iincoo testimony. Thus, Rule 607 by its terms permits the prosecutor tomproffer
prior incdnsistent statements, not made under oath (and therefore not admissible for their truth
under RuIi4801d)('l)(A)) in the guise of impeachmiient. Yet despitethe affirmative andk
permnissi ,language of the Rule, the courts have held that a prosecutor caniiot, eall a witness
solely 4tolmpeakh that vitness, because to allow this practice would underminethe hearsay rule.
See, e.g ,iinited Ses v. Hogan, 763 F.2d 697, 702 (5th Cir. 19,85) ("The prosecution, however,
may not call a witness it knows to be hostile for the primary purpose of elicitingtotherwise
inadmissible ipeachment testimony, for such a scheme merely serves as a subterffuge to avoid
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the hearsay rule. The danger in this procedure is, obvious.");, United States v. Morlang, 531 F.2d
183 (4th Cir. 1975) (conviction reversed on the ground that the government should not have been
permitted to call a witness for no other purposethan to impeach him). See generally Jonakait,

L The Supreme Court, Plain Meaning, and the Changed Rules of Evidence, 68 Tex. L. Rev. 745
(1990) (noting this, and other situations where courts have felt compelled to diverge from the text
of an Evidence Rule in order to reach a just result).

7. Rule 608(b): This Rule states that specific instances of the conduct of a witness, "for
the purpose of attacking or supporting the witness' credibility *** may not be proved by
extrinsic evidence." Read literally, "the first sentence of (b) could bar extrinsic evidence for bias,
competency and contradiction impeachment since they too deal with credibility."Armerican Bar
Association Section of Litigation, Emerging Problems Under the Federal Rules of Evidence 161
(3d ed. 1998). Yet courts have held that the Rule ,608(b) extrinsic evidence ban is not applicable
unless the sole reason for the impeachment is to attack the witness' character for veracity. See,
e.g., United States v. Winchenbach, 197 F.3d 548' (st Cir., 1999) (impeachment with proof of
prior inconsistent statement is governed by the balancing process iof Rule 403 rather than the
absolute exclusion of Rule ,608(b)); United Statesl v. Tarantino, 846 F.2d 1384, 1409 (D.C. Cir.t 1988) (admissibility of extrinsic evidence offeredito contradict a witnesI is governed by Rules
402 and 403, not Rule 608(b)); United States v. Lindemann, 85 F.3d 1232 (7th Cir. 1996)
(admissibility of extrinsic evidence of bias is governed by Rules 402 and 403, not by Rule
608(b)).

,8. Rule 613(h): The Rule andthe Advisory CommitteeNote both indicate that it is not,[7: necessary to give a witness an opportunity to examine a prior inconsistent statement before that
statement is admissible to impeach the witness. All, that is necessary, is that the witness be given
an opportunity at some point in the trial to explain or deny thestatement. The Rule thus rejects
the common-law rule from Queen Caroline's case ,under which the proponent was required to
lay a foundation for the prior inconsistent statement at the time the witness testified. ,Despite the
language of the Rule and Note, however, some courts have reverted la the commonaw rule.

__ See, e.g., United States v. Sutton, 41 F.3d 1257 (8 th Cir. 1994) (tral judge properly excluded
testimony as to inconsistent statements by a prosecution witness onte groundthat the witness
had not been given an opportunity to explain or deny the prior statement while cross-examined
by defense counsel); United States v. Marks, 816 F.2d 1207, 1211 l (7th Cir. 1987) (trial judge is
entitled despite the language of Rule 613(b) "to conclude that in particular circumstances the
older approach should be used in order to avoid confusing witnesses and juries").

9. Rule 704(b): Rule 704(b) would, seem to prohibit all expert witnesses from testifying
that a criminal defendant either did or did not have the requisite mental state to commit the crime
charged. It states that "[h]o expert witness . .. may state an opinion or inference as to whether the
defendant did or did not have the mental state or condition constituting an element of the crime
charged or of a defense thereto." But some, courts have held (and others have implied) that the
rule is applicable only to mental health experts, and therefore does not prohibit intent-based
testimony from law enforcement personnel such as narcotics agents,. Se, e.g., United States v.
Gastiaburo, 16 F.3d 582 (4 h Cir. 1994) (stating that Rule 704(b) does not apply to the testimony
of an expert law enforcement agent); United States v. Lipscomb, 14 F.3d 1236 (7 th Cit. 1994)
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(expressing sympathy with such a position, but finding it unnecessary to decide the matter)
Other courts, while technicallyqapplying the Rule 704(b) limitation to all expert witnesses, have
applied it in such a way as to nullify its impact--permitting, for example, an expert to opine as to
the mental state, of a hypothetical person whose fact situation mirrors the fact situation in issue.
See, e.g., United States v. Williams, 980 F.2d 1463 (D.C.Cir. 1992) (permitting a law
enforcement agent to testify that a hypotheticaltperson carrying, ziplock bags each containing
small amounts of drugs was intending to distribute them; the hypothetical matched the facts of S.J
the case).-

10. Rdle-801(c) (Implied Assertions): Rtle 801(c) defines hearsay as an out-of-court
statement "offered in evidence to prove the truth of the matter asserted." The Committee Note
states that "verbal conduct which is assertive but offered ast a basis for inferring something other
than the matter asserteyd'" is excluded from the definition ofhearsay "by the language of
subdivision (c)". lThis would mean that a statemrent would be, hearsay only if it were offered for
the truth of the express assertion in the statement--offering it for any implied assertion would L
escape hearsay proscijption. So for example; a statement "It is rainin cats and dogs" would be
admissible to prove it is raining--the, statement Would not beoffered to prove the express
assertion tht cats and dogs were falling from thedsky.

Thi's'highly constricted definition of hearsay generally has been rejected by the courts.
The cases generally state that statements are hearsay if 1) they are offered for the truth of a matter
implied in the statement and 2) the speaker intended to communicate that implication. See, e.g.,
United Stateds v. Reynolds, 7151F.2d99 (3 Td Ci-. 1983) (rejecting the goverrnment's suggestion
that only ,a statemneht's express assertion should be considered in deciding whether it constitutes Li
hearsay); 1Lyle v. Kohiler, 720 F.2d 426, 433 (6thCir. 1983) (concluding that letters were hearsay
because ;"the inferenc s they necessarily invite form- an integral part of the letters"; the reference
to "matters assertod",in Rule 801(c) covers both express and implied assertions), United States v. 0
Jackson, !188 F.3d 84'51N848 !(l&'Cir. 1996) (stating that the important question under Rule 801(c)
is whether the assertion, express r -implied, "is; intended"). See also Milich, Re-examining
Hearsa U4nder the Federal Rules: Some Methodffor the Madness, 39 Kan. L.Rev. 893 (1991)
(arguint for ~an infentbased test in determiningwhether implied assertions are hearsay).

11. Ride 801 Advisoiy Committee Note on Confrontation: The original Advisory
Committee Note includes an extensive discussion of the law of confrontation as it existed at the
time the Rules were proposed.' This Note is quite outdated, since the Supreme Court has
substantially developed and revised its interpretation of the Confrontation Clause since that time.
For example, the Advisory Committee Note draws a fairly sharp distinction between the hearsay
exceptions and the Confrontation Clause. But the recent jurisprudence leads to the conclusion 7
that statements fittting within the Federal Rules hearsay exceptions will ordinarily satisfy the Ld

Confrontation Clause.I All of Xh major Federal Rules exceptions, except the residual exception,
have been found by federal courts to be "firmly rooted", which means'that statements falling
within these exceptions automatically satisfy the Confrontation Clause. And as to the residual
exception, the reliability requirements of that exception have been found congruent with those
imposed by the Confrontation Clause. See generally Ohio v. Roberts, 448 U.S. 56(1980); Idaho
v. Wright, 497 U.S. 1805 (1990); White v. Illinois, 502 U.S. 346 (1992). See the discussion of this

6 7



case law in S. Saltzburg, M. Martin and D. Capra, Federal Rules of Evidence Manual 1702-5,,
1852-4 (7 h ed. 1998).

12. Rule 803(4): The Rule provides a hearsay exception for statements made for purposes
of treatment or diagnosis whenathe statements deal with the "cause or external source", of the
medical condition. The exception does not, by its terms, provide a hearsay exception for
statements attributing fault. The Committee Note states that statements of fault "would not

a,,, ordinarily qualify" under the exception, and distinguishes a statement "I was hit by a car"
L (admissible when made to medical personnel) from "I was hit by a car that ran a red light"

(inadmissible). Yet in at least some classes of cases, statements attributingfault, when made to
medical, personnel, are admittediby the courts under Rule 803(4). The most common example is
a statement from a child victim of sexual abuse, specifically identifying her attacker. See, e.g.,
United States v. ,Renville, 779 F.2d 430, 438 (8th Cir. 1985) (child's statement attributing fault is
admissible under Rule 803(4) "where the physician makes clear to the victim that the inquiry into
the identity of the abuser is important to diagnosis and treatment, and the victim manifests such
an understanding"); United States v. Joe, 8 F.3d,1488, 1494 (lOth Cir. 1993) ,('[Tlhe domestic
sexual abuser's identity is ad issible under Rule 803(4),where the abusier has such an intimate
relationship llwith the victimi that, the abuser's identity becomes reasonably pertinent to thef
victim's proper treatment.").,

,13. 1ule 803(5):, The Rule provides a hearsay exception for past recollection recorded: a
record "containing a matter about which a witness once had knowledge but now, has insufficient
recollection to enable the witness to testify fully and accurately" where the record is "shown to

L have been made or adopted by the witness when the matter was fresh in thewitness' memory and
to reflect that knowledge correctly." What happens, however, when a person makes a statement
to another person, and that other person is the one who writes it down? The exception by its

A, terms does rwot seem to permit a "two-party voucher" system of proving past recollection
recorded, since it states that the record must be shown to have been "made or adopted by the
witness." Ths, the Rule does not envision that a person with personal knowledge mightimake a

L statement recoded by another, with the record being made admissible by calling both the
reporter and te recorder. Despite the language of the Rule, however, cases can be found that
permit twoAy vouching under Rule 803(5).See, e.g., United States v. Williams, 951 F.2d 853
(76 Cir. 1993).

,14. Rule 803(6): The Rule defines a business record as one "made at or near the time by,
or from information transmitted by, a person with knowledge, if kept in the course of a regularly
conducted avity." This language could be read as abrogating the common-law requirement that
the person transnitting the information to the recorder must have a business-duty to do so. It

L., states only that the transmitting person must have "knowledge", not that the person must be
reporting within he business structure. Yet despite the text, the courts have held that all those
who report information included in a business record must be under a business duty to do so--or

1K else the hearsay problem created from the report by an outsider must be satisfied in some other
way. See Uiited States v. Turner, 189 F.3d 712, 719-20 (8th Cir. 1999) ("[Wlhen the source of
information and the, recorder of that information are not the same person, the business record
contains hearsay upon hearsay. If both the source and recorder of the information were acting in
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the regular course of the organization's business, however, the hearsay upon hearsay problem F
may be excused by the business records exception to the rule against hearsay."); Bemis v.
Edwards, 45 F.3d 1369 (9gt Cir. 1995) (911 call was not admissible as a business record because
the caller was not under any business duty to report, and. the report did not independently satisfy L i
any hearsay exception); Cameron v. Otto Bock Orthopedic Indus. Inc., 43 F.3d 14 (st Cir.
1994) (product failure reports submitted to the manufacturer afterthe plaintiff saccident were
inadmissible; the reports were submitted by parties who had no business duty to report accurately
to the nanufacturer). F

,15. Rule 803(8)(B). Rule 803(8) provides a hearsay exception for public reports., But the
Rule specifically excludes from its coverage public reports setting forth "matters observed by
police officersland other law enforcement personnel" if such reports are offered "in criminal
cases." Read literally the Rule would not provide a hearsay, exception for a forensic report.
prepared by the'polieethat concluded that the defendant was innocent. Such a reportwould be'';
offered bythe defendant, butithe exclusionary languagelof Rule 803(8)(B)covers allpolice,
reports ioffered in ciinal cases. 'Yet some lower courts have refused to be bound bylthe plain
meaning of the rul reasonring that Congress intended to regulate only policereports 4hat unfairly
inculpate a cr*rnin4efqndant, and that the exception should therefore apply t public'reports L
offered by the accused. See, e.g., United States v. Smith, 521 F.2d 95,7 (D.C.Cir, 1975) (despite
its exclusionary language, Rule 803(8)(B) should be read in light of Congress' intent to exclude
police reports only when offered against a-criminal defendant). But see Uid StatesV., S'harpe,
193 F.3d 8524 868 (5h Cir. 1999) (the defendant's reliancelon Rule L803(8)3B) toadmit an'
exculpatory policer~eport was "misplaced" becauselthe Rule does not grantadiissibility for any
such reports offered ,inrcriminal cases).

16. Rule 803(8)(B) and (C): Rule 803(8)(B) and (C) both contain language appearing to ,
exclude from the hearsay exception all records prepared by law enforcementipersonnel, 'when
such records are offered against a criminal defendant. Read literally, these provisions would
prevent the government from introducing simple tabulations of nion-adversadal information. For F
example; these subdiVisions appear not to grant a hearsay exception for a routine printout from
the Customs S'ervice recording license plates of cars that crossed the border on ya certain day,
when offered in a criminal case. Courts have refused to apply the plain exclusioary anguage of
these subdivisions literally, however. They reason that the language could not have been ' L,
intended to cover reports that are ministerial in nature and prepared under non-adversarial
circumstances; it is only adversarial, evaluative reports (such as yrime scene reports)4that carry
the risk of fabrication that the exclusionary language was designed to regulate. See, egg., United L
States v., Orozco, 590, F;2d 789 (9th Cir. 1979) (customs records of border crossings are
admissible under Rule 803(8) because they are ministerial and not prepared under adversarial
circumstances)' United States v. Grady, 544 F.2d 598 (2d Cir. 1976) (reports concerning
firearms' serial nt]mbers were admissible because they were records of routine factual matters
prepared in nonadversarial circumstances), ' ' '

117. Rule 804)(1); The Rule provides a hearsay exception fo'r prior testimony when
offered against a party who either ') had a similar motive and opportunity to develpp the C

testimony at the time, it was given, or 2) had a predecessor in interest with such aosimilar motive L
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and opportunity at the time the testimony was given. Some courts have defined the term
"predecessor in interest" as anyone who had a similar motive and opportunity to develop the
testimony, at the time it was given, as the opponent would have at the instant trial; these courts
do not require some legal relationship between the prior party and the party against whom the
evidence is now offered. This construction collapses the term "predecessor in interest" with the
term "similar motive". See, e.g., Lloyd v. American Export Lines, Inc., 580 F.2d 1179 (3rd Cir.
1978) (prior testimony properly admitted against plaintiff, where prior party had asimilar motive
to develop the testimony as the plaintiff in the-instant case would have were the declarant to
testify at trial; Judge Stem, concurring, states-that such an expansive definition of "predecessor in

K interest" effectively reads that term out of the Rule); Horne v, Owens-Corning Fiberglass Corp.,

4 F.3d 276 (4t' Cir. 1993) (prior testimony from a different case properly admitted against the
L. plaintiff, where the previous plaintiff,, though not affiliated in any way with the plaintiff, had a

similar motive to develop the testimony). Other courts have admitted such evidence not as ,prior
testimony (for want' of a predecessor in interest) but as residual hearsay. See Dartez v.

- Fibreboard Corp., 765 F.2d 456 (5th Cir. 1985).

'18. Ride 804(b)(3): The Rule provides that if a declaration against penal interest is

Li offered to exculpate an accused, it is not admissible under this hearsay exception "unless
corroborating circumstances clearly indicate the trustworthiness of the statement." On its face,

, the rule does not require a showing of corroborating circumstances for statementsj offered by the
government that inculpate the accused. Yet many courts have required the government to
establish corroborating circumstances for inculpatory statements offered under Rule 804(b)(3).
See, e.g., United States v. Barone, J114 F.3d 1284 (1st Cir. 1997) (imposing acorroborating
circumstances requirement for statements offered by the prosecution under Rule ,804(b)(3), while
acknowledging thatllite Ruledoes not explicitly require a showing of corroborating,
circumstances, for suchstatemnents); UnitedaStates vi Garcia, 897,F,2d 1413 (7th lir., 1990)

Ko, (requiring; a showing of coroborating circumstances for inculpatory-declarations against penal
interest). ,Similarly, Ithe, corroborating circumstances- requirement does not appear to apply when
declarations against penal interest are offered in civil cases, since the requirement covers

L statements offered to exculpate the "accused." At least ones court, however, has applied the
corroborating circuinstances requirement to declarations against penal interest offered in civil
cases. See American Automotive Accessories, Inc. 'v. Fishman, 175 ,F.3d 534, 541 (7 1, Cir. 1999)

Li (reasoning that it is important to have a "unitary standard" for declarations against penal interest,
no matter in what case and no matter by whom they are offered).

L 19. Rule 805: The Rule states that hearsay within hearsay is not excluded if each part of
the combined statement "conforms with an exception to the hearsay rule." However, admissions
and certain prior statements, of testifying witnesses are classified by Rule 801(d) as "not

L hearsay."' Rule 805 could technically be read to preclude admissibility of multiple hearsay where
one level of hearsay would be admissible under the Rule 801 (d) exemptions,, as opposed to an

7 "exception" as is mentioned by Rule 805. But it has been held that the technical distinction
LeKi between the Rule 80 1(d) category of "not hearsay" and the Rule 1803, 804 and 807 categories of

"hearsay subject to exception" cannot control the application of Rule 805's standard for admitting
multiple levels of hearsay. See, e.g., United States v. Dotson, 821 F.2d 1034, 1035 (5h Cir. 1987)
("For the purposes of the hearsay-within-hearsay principle expressed in Rule 805, non-hearsay
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statements under Rule 801(d) *** should be considered in analyzing a multiple-hearsay
statement as the equivalent of a level of the combined statement that~conforms with an exception
to the hearsay rule."). -7

Li
20. Rule 806: The Rule states that a hearsay declarant's credibility may be attacked "by

any evidence which would be admissible" if the declarant had testified as a witness. The,
language raises a problem when the proponent:wishes to attack the declarant by proffering
specific bad acts to prove the witness' bad, character for veracity.-Rdle 608(b) prohibits, extrinsic
proof of bad acts When offered to show the witness', character for untruthfulness. Rule 806 could
therefore be& read literally as prohibiting bad acts imrpeachment of a hearsay declarant- since the
only way to ,introducel such actswithout the witness being there to admitthemwouId be to
proffer extrinsic evidence in apparent violation ofRtule 608(b). But courts have stated that -
extrinsic evidence 'of a bad act offered to prove a hearsay declarant's character, for veracity is
admissible (subject to Rule 403)4 The reasoning is that since the declarant is not available for
cross-examination, extrinsic evidence'is "the only means of presenting such'evidence to the
jury." United States v. Friedman, 854 F.2d 535, n.8 (2nd Cir. 1988). See the extensive discussion
of this problem in Cordray, Evidence Rule 806 and the Problem, ofthe Nontestijying Declarant,
56 Ohio State L.J., 495 (1995). v

21. Rule 807: Rule 807 provides a "residual exception" to the hearsay rule, granting
admissibility to trustworthy statements that are "not specifically covered by" other exceptions.
There are at least two ways in which the case law diverges from the text and/or Committee Note
to Rule 807. First, the Rule permits the admission of residual hearsay only if that hearsay is "not
specifically covered" by another exception. This might seem to indicate that hearsay hat "nearly
misses" one of the established exceptions should not be admissible as residual hearsay--because
it is specifically covered by, and yet not admissible under, another exception. In fact,, however,
most courts have construed the term "not specifically covered" by another hearsay exception to
mean "not admissible under" another hearsay exception. See, e.g., United States, v. Fernandez,
892 F.2d 976 (1 Phl Cir. 1989) (grand jury statement is "not specifically covered" by another
hearsay exception because it is not admissible under any such exception). Compare United States
v. Dent, 984 F.2d 1453 (7 th Cir. 1993) (Easterbrook, J., concurring) (arguing that grand jury
testimony can never be admissible as, residual hearsay, since such testimony is specifically
covered by, though, not admissible under, the hearsay exception for prior testimony).

The second divergence between the case law and the text of the residual exception
involves the notice requirement. The Rule states that "a statement may not be admitted" under
this exception unless the proponent gives notice "sufficiently in advance of trial or hearing to
provide the adverse party with a fair opportunity to prepare to meet it." Most courts have read the
notice requirement far more flexibly than its language would seem to indicate. For example, most
courts have held that the notice requirement can be satisfied by providing notice at trial, so long
as the adversary is given sufficient time to prepare. See, e.g., United States v. Baker, 985 F.2d
1248 (4t Cir. 1993). Other courts have read a good cause exception into the notice requirement.
See, e.g., United States v. Lyon, 567 F.2d 777 (8th Cir. 1977). But see United States v. Ruffin, 575
F.2d 346 (2d Cir. 1978) (rejecting a good cause exception as not permitted by the text of the
Rule).
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III. Examples of Case Law Development Where the Rules and Committee Note Are Silent

1. Rule 103: The Rule provides conditions-for a party wishing to preserve a claim of
evidentiary error for appeal. It states that a party must make a timely objection or motion to
strike, stating the specific ground of objection if that ground is not apparent from the context. An
amendment to Rule 103, scheduled to take effect on December 1, 2000, further provides that if
the trial court makes a definitive ruling on the record admitting or excluding evidence, either at
or before trial, a party need not renew an objection or offer of proof to preserve a claim of error
for appeal. But the Rule does not address the question whether a party can appeal an advance
ruling holding evidence admissible, if the evidence is not actually admitted at trial. For example,
assume that a criminal defendant moves in advance of trial to preclude the prosecution from
impeaching him with his priortconvictions. Assume further that the trial court rules definitively

7 that the convictions are admissible impeachment evidence. Can the defendant decide not to
testify at trial, and then argue on appeal that the trial court erred in its advance ruling?

L ~While Rule 103 is silent on whether an appeal can be taken from a ruling holding
evidence admissible where the evidence is not eventually admitted at trial, there is significant
case law on'this question. The Supreme Court, in Luce v. United States, 469 U.S. 38 (1984),
specifically held that an accused must testify at trial in order to, preserve a claim pof error
predicated upon a trial court's decision to admit the accused!s prior convictions for impeachment.

7 The Luce principle has been extended by many lower courts to other comparable situations. See

United Statesv. DiMatteo, 759F.2d 831,(11thCir. 1985)(applying Luce wherethedefendant's
witness would be impeached with evidence offered under Rule 608). See also United States v.
Goldman, 41 F.3d 785, 788 (1 st Cir. 1994) ("Although Luce involved impeachment by

l Jo conviction under Rule 609, the reasons given by the Supreme Court for requiring the defendant
to testify apply with full force to the kind of Rule 403 and 404 objections that are advanced by
Goldman in this case."); Palmieri v. DeFaria, 88 F.3d 136 (2d Cir. 1996) (where the plaintiff

i decided to take an adverse judgment rather than challenge an advance rufling by putting on
evidence at trial, the in limine ruling would not be reviewed on appeal), United States v. Ortiz,
857 F.2d 900 (2d Cir. 1988) (where uncharged misconduct is ruled admissible if the defendant
pursues a certain defense, the defendant must actually pursue- that defense at trial n order to
preserve a claim of error on appeal); United States v. Bond, 87 F.3d 695 (5th Cir. 1996) (where

C the trial court rules in limine that the defendant would waive his fifth amendment privilege were
L, he to testify, the defendant must take the stand and testify in order to challenge tha ruling on

appeal).

Rule 103 is also silent on whether a party who objects to evidence that the trial court
definitively rules admissible, and who then offers the evidence to "'remove the sting" of its
anticipated prejudicial effect, thereby waives the right to appeal the trial court's ruling. Lower

L courts had been in conflict on this question. See, e.g., Judd v. Rodman, 105 F,3d 1339 (11th Cir.
1997) (an objection made in limine is sufficient to preserve a claim of error when the movant, as
a matter of trial strategy, presents the objectionable evidence herself on direct examination to
minimize its prejudicial effect); Gill v. Thomas, 83 F.3d 537, 540 (1st Cir. 1996) ("by offering
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the misdemeanor evidence himself, Gill waived his opportunity to object and thus did not L
preserve the issue for appeal"). The Supreme Court, in Ohler v. United States,. 117 S.Ct. -
(2000), resolved this question by holding that [to be filled in when Ohler is handed down].

2. Rule 104(a): This Rule states that preliminary questions "concerning the qualification
of a person to be a witness,Athe existence-of a privilege, or the admissibility of evidence shall be
determined by the court *** ." But the Rule is silent on who bears the burden of proof on
admissibilityquestions, and itis also silent on what standard of proof is to be employed. A
significant body'of case law has been developed to answer these questions. Most importantly, in
Bourjaily v.. United States, 483 US` 171' (1987), the Court held that the party seeking, to admit
the evidence-the proponent-gen erallyhas the burden oproving that the admissibility
requiremerits set forth inl the Federal Rules a.re ,met. ,Furthermore ,the Bourjaily Court held that
the burden'ofproving, anadmissibility requirement under Rule 104(a) is by apreponderance of
the evideice.; 2he 1 specific holding in Bourjaily was that for a statement to be admissible under
the coconspirator exception to tlie ebarsay rule, the trial court must find that the prosecution has
established'byiapreponderanice,,ofthe evidence that the defendant and the hearsay declarant were
members of the same conspiracy. The reasoning in Bourlaily has been extended to most other
questions of admissibility under the Federal Rules of Evidence. See, e.g., Daubert v. Merrell
Dow Pharmnnaceuticals, 1509 U.S.; 79 (1993) (proponent ofexpert testimony has' the burden of
showing it is more' like ly than not reliable)., So for example, a proponent who proffers a hearsay
statement under the excited1 utterance exception les the burden of showing itmore likely, than not
that the declaiant was under, the influence ofa startling event when he spoke., See Mille v.,
Keating,, 754 F.2d,507 (3d Cir. I1985) (proponent must establish admissibility of anexcted -
utterancelby a preponierance of the ,evidence). One important exception arises with privileges.
Because privilege rules operate to exclude relevant and reliable evidence, they are iiot favored.
Therefore, the party seeking to exclude proffered evidence on the ground that it is priyileged
bears the burden of showing, by a preponderance of the evidence, that a privilege. applies. See-
generally United States v Zolin, 491 U.S. 554 (1989)>

3. Rule 3.01- This Rule provides some guidance on the effect of a presumption. The Rule
does not define the term, "presumption"; it simply states that unless otherwise provided, "a
presumption imposes onthe party against whom it is directed the burden of going forward with
evidence to rebut or meet the presumption, but does not shift to such party the burden of proof in L
the sense of the risk of nonpersuasion'."The Rule specifically leaves it to substantive law to
determine when proffered evidence establishes a presumption that a fact exists. Generally
speaking presumptions iare based on one or moreof the following rationales: (1), one party has
superior access to proof; (2) social or economic policies warrant a presumption; (3) experience
indicates the high probability of a given conclusion from a given set of facts; (4) a presumption 7
will promote efficiency and convenience. So for example, it has been held that 'proof that a letter LI
was mailed establishes a presumption that it was received. Anderson v. United States, 966 F.2d
487 (9th Cir. 1982) (in a taxpayer's suit for a-refund, the Government failed to rebut the common-
law presumption of receipt that arose from the taxpayer's proof of mailing her return). ,Li

Rule 301 is also silent on whether a party favored by a presumption is entitled to a 7
peremptory instruction if the party against whom the presumption operates, fails to offer any
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L rebuttal evidence. For example, if a party proves that he mailed a letter, and the opponent
provides no conflicting evidence, is the mailing party entitled to an instruction to the jury that the
letter is to be deemed mailed? Courts have held that such an instruction must be given upon

L request. See, e.g., A.C. Aukerman Co., v. R.L. Chaides Constr., Co., 960 F.2d 1020, 1037
(Fed.Cir. 1992) (where presumption applies, the presumed fact "must be inferred, absent rebuttal
evidence."). See also C. Mueller & L. Kirkpatrick, Evidence at 137 (lst ed. 1995) ("[I]f the basic
facts of a presumption are established, the presumption controls decision on the presumed fact

, it unless there is counterproof that the presumed fact is not so. In jury-tried cases, the judge gives
K an appropriate instruction. In bench-tried cases, the judge must find the presumed fact.").

4. Rude 404(b): Rule 404(b) provides that a person's uncharged acts of misconduct can beK offered to prove something other tharn a person',is character, such as intent or motive. Rule,404(b)
imposes a notice requirement on the prosecution in criminal cases, which is intended to protect
the accused from unfair surprise; it provides that "upon request by the accused, the prosecution in
a criminal case shall provide reasonable notice in advance of trial, or during trial if the court

L
excuses pretrial notice on good cause shown, of the general nature of any such evidence it!
intends to introduce at trial."

What happens if the government gives pretrial notice of its intent to proffer a prior bad
act, and then subsequently discovers a different bad act that it wants to use as well? Or what if

L the government responds to a defense request bystating that it does not intend to use Rule 404(b)
evidence, a-Rd then uncovers a bad act committed by the defendant that it does intend to use? The
notice requirement of Rule 404(b) does not state whether the prosecution has a continuing
obligation to notify the defendant, should it discover Rule 404(b) evidence after an initial
response to the defendant's request. But it has been held that the Rule imposes a continuing
obligationpofnotice. See e.g., United States v. Barnes, 49 F.3d 1144,J 1148 (6h Cir. 1995)
(declaring that Rule 404(b) requires "a continuing, obligation on the government to comply withL
the notice requirement *** whenever it discovers information that meets the previous defense
request"; noting that a contrary reading "would force the defense to make numerous periodic
requests until the trial has been completed-surely a wasteful procedure.").

C The notice requirement of Rule 404(b) is conditioned on a request by the accused. The
Rule does not state how specific the request must be to trigger the government's notice
obligation. For example, is an omnibus motion for discovery sufficient to trigger the notice
requirement? Courts have held that an omnibus motion is not sufficient to trigger the

L government's obligation to notify under the Rule. Rather, a request for notification, "at a
minimum, must be sufficiently clear and particular, in an objective sense, fairly to alert the

7 prosecution that the defense is requesting pretrial notification of the general nature of any Rule
404(b) evidence the prosecution intends to introduce." United States v. Tuesta-Toro, 29,F.3d
771, 774 (st, Cir. 1994) (notice not required where defense demanded outrightpretrial disclosure
of statements in any form, referring to the defendant in any way, without regard to their
admissibility or the government's intention to introduce them). Compare United States, v.
Williams, 792TF.Supp. 1120, 1133 (S.D.Ind.1992) (notification required in response to detailed
request reciting text of WRule 404(b)); United States v. Alex, 791 F.Supp.,723, 728 (N.D.I11.1992)

L (notificationt required in response to request specifically referencing Rule 404(b).
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5. Rule 410: Rule 410 provides certain protections to criminal defendants~during the
process of plea bargaining. Rule 410 is silent, howvever,, on whether its protections can be waived
by a criminial defendant.' In United States v. Mezzanatto,. 5l3hU.S. 196 (1995), during guiltypleaL
negotiations the defendant agreed that he could be impeached with statements made during the
negotiations if he ultimately went to trial' and testifiedinconsistently with those statements. The,.
Supreme Court upheld the agreement, finding thattthe defendant had knowingly and voluntarily E

waived his right to-the protection of Rule 41 The Court refused to hold, that the Rule's silence
on the matter meant that its protections could notbe waived. Instead theCourt presumed that any
statutory right could be waived in the absence of a specific provision to the contrary, so long as
the waiver knasknowing and voluntary.,The facts ofMeSzzanatto involved a waiver permitting
the use for inpeachment purposes of statements imade ,dyiring guilty plea negotiations. Neither
Mezzanatto nor Rule 410 itself says anything explicitly about whether a defendanticanwaive the
protecti'ons'of Ihe Rule so as to provide: that the prosecution can admit his statements during plea
negotiations as substantive evidence at trial, iire, as party-admnissions admissibleeven~if the, H J 0

defendant doesolt I'stify. At least one court has relied on the rationale of Mezzanatto~to uphold
a waiver of Rule 410 protections that permitted the government to use the defendant's satements
as substantive evidence in its case-in-chief. See United States v. Burch, 156 F.3d 1315 (D.C.Cir.
1998).

'1 .6. Artice VI .Article VI governs treatment of testifying witnesses. The Article is, silent
about many of the common forms of impeachment, such as bias, contradiction,, and mental
capacity Thereis,'lof course, a significant amount of case law dealing with impeachment matters
on which Article VI is silent. Case law generally regulates the forms of impeachment not H
specifically covered by Article VI by using principles derived from Evidence Rules 402 and
403-such imipeachmnent is permitted unless the probative value of the impeachment evidence is
substantially outweighed by the risks of prejudice, confusion and delay. See United States v. H
Abel, 469 U.S. 45 (1984) (impeachment for bias governed by Rule 403 principles). See generally
S. Saltzburg, M. Martin and D. Capra, Federal Rules of Evidence Manual 939-970, 1139-1148; 3
C. Mueller & L. Kirkpatrick, Federal Evidence 109-207, 327-470 (2d ed. 1994). See alsoL
Imwinkelreid, The Silence Speaks Volumes: A Brief Reflection on the Question of Whether It Is
Necessaky' To Fill the Seeming Gaps In Article VI of the Federal Rules of Evidence, Governing
the Admissibility of Evidence Logically Relevant to the Witness 's Credibility, 1998 Univ. Ill. A

L.Rev. 1013, 1036 (noting that Article VI is silent about most matters of impeachment, but
concluding that "as a generaliproposition, there is-little to be gained andmuch toWbe lost by,
initiating the process of revising Article VI.").

7. Rule 615: Rule 615 provides that at the request of a party, and with some exceptions,
"the court shall order witnesses excluded so that they cannot hear the testimony of other '
witnesses, and itm'-ay also makexthe order of its own motion." The Rule specifically provides
only for exclusion of witnesses from the courtroomnIt is silent about whether a trial judge can'
order witnesses not to talk to each other outside the courtroom;, 'it says nothing about a judge's
power to order a potential witness to refrain from obtaining access to certain information, such as
newspaper articles, that might taint the-'witness7 testimony. The courts have held, however, that
the trial court retains its common-'law power to fashion a more far-reaching sequestration order,,
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WKr appropriate to the circumstances of the case.. See the extensive discussion in United States v.
Sepulveda, 15 F.3d 1161, 1175 (1st Cir. 1993) (Rule 615 "demarcates a compact procedural

7 heartland, but leaves appreciable room for judicial innovation beyond the perimeters of that
L which the rule explicitly requires"). This common-law power includes the discretion to sequester

witnesses before, during, and after their testimony, see Geders v. United States, 425 U.S. 80K (1976), and to compel, the parties to present witnesses in a prescribed sequence. United States v.
Machor, 879 F.2d 945, 954 (lst Cir.1989). As the court in Sepulveda stated: "Rule 615 neither
dictates when and how this case-management power ought to be used nor mandates any specific
extra-courtroom prophylaxis, instead leaving the regulation of witness conduct outside the
courtroom to the district judge's discretion." ,

7 8. Rule 801(d)(1)(B): This Rule provides that a statement is not excluded as hearsay if
the witness is subject to cross-examination and the statement is "consistent with the declarant's
testimony and is offered to rebut an express or implied charge of recent fabrication." The hearsay
exemption for prior consistent statements does not specifically provide that the prior consistent
statement must precede the existence of the alleged motive to falsify in order to be ,admissible.
However, the Supreme Court inTome v. ,,United States, 513 U.S. 150 (1995), held that a'
statement is not admissible under Rule 801 (d)(1)(B), unless it was made before the witness's
alleged motive to falsify arose.

Rule 8,01(d)(1)(B) is also silent on whether prior consistent statements can be admitted
independently of the Rule, not for their truth but rather to rehabilitate the credibility of the
witness. The courts havetheld that a consistent statementcould be probative and admissible for

L rehabilitationrpurposes even if it is not admissible under the hearsay exemption. Seej e.g., United
States v. Brennan, 798 F.2d 581, 587 (2nd Cir. 1986) (prior consistent statement was not

,- admissibletorebut a charge of improper motive, but it was admissible toi clarify an ,apparent
inconsistency that had been brought out by defense counsel on cross-examination: "prior
consistent statements may be admissible for rehabilitation even if not admissible under,,Ruile
801(d)(1)(B)."). Accord United States v. Parodi, 703 F.2d 768 (4th Cir. 1983).

9. Rule 803(3): The Rule provides a hearsay exception for statements of a declarant's
state of mind. The Rule is silent, however, on whether a declarant's statement of intent can be

l 2 used to prove the subsequent conduct of someone other than the declarant. When the victim says,
"I am going to meet Frank tonight", is the statement admissible to prove that Frank and the
victim actually met? Or is the statement admissible only to prove the future conduct of the

L declarant? The Advisory Comnmittee Note refers to the Rule as allowing "evidence of intention as
tending to prove the act intended." The case law is conflicted. Some courts have refused to admit

F- a statement that the declarant intended to meet with a third party as proof that they actually did
meet. See, e.g., Gual Morales v. Hernandez Vega, 579 F.2d 677 (1st Cir. 1978); United States v.
Jenkins, 579 F.2d 840 (4th Cir. 1978) (statements of intent can prove only the declarant's
subsequent conduct). Other courts hold such statements admissible if the proponent provides
corroborating evidence that the meeting took place. See, e.g., United States v. Delvecchio, 816
F.2d 59 (2nd Cir. 1987). See C. Mueller and L. Kirkpatrick, Evidence at 938 (1st ed. 1995) ("Some
modem cases take the clearly correct position that the exception in its present form cannot justify
use of statements of intent by themselves as proof of what others did. And yet a growing number
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of cases approve use of a statement to prove what the speaker and another did togetherdif other
evidence confirms what the statement suggests the other did.").

10. Rule 803(18): Rule 803(118) provides a hearsay exception for "statements contained,
in published treatises, periodicals, or pamphlets" if they are "established as a reliable authority?
by the testimony or admission of an expert witness or'by judicial notice. The Rule does not,
mention whether the learned treatise exception covers evidence presented in demonstrative form,
such as a chartior film. But theSecond Circuit has upheld the admission of an authoritative
videotape underfthe learned treatise exception. See Costantino v. Herzog;,203 F3d 164, 171 ,(2d
Cir.2000) (reasoning that it is "overly artificial to say that information that is sufficiently,
trustworthy to overcome the hearsay bar when presented in a printed learned treatise loses the
badge of trustworthiness when presented in a videotape). ,

Mali Rude llC~10Rule 1101 states thatlthe Federal Rules of Evidence are generally^;,:
applicable to all federal proceedmigs. Riile> 1,101 (d) lists zertain proceedings to which the Rules K
are inappficable, includi grand jury and bail prpoceedings. Courts have found that the Federal
Rules areinapplicable tba nmber of pgroceediis that e are not specifically mentioned as, exempt
in Rule 1101(d Exp es include, suppresLi hearings, proceedings to obtain a temporary
restraining order, and proceedings seeking release from psychiatric commitment. See, e.g.,
United States v. Frqzier, 26 F.3d 110 (1 1th Cir. 1994) (Evidence Rules inapplicable in supervised
release revocationfpropeedings); United tates Schaefer, 87 F.3d 562 (1st Cir. ,1996) (evidence
rules inapplicable at suppression' hearings); ,United States v. Palesky, 855 F.2d 34 (ls Cir. 1988)
(Evidence R4ules 4are noi applicable in hearings held Ato determine whether a person will be
committed to or release drom a psychiatilKfaciIity). The couts establish, these exemptions ,
because they are wi ith4the spirit of Rule A1l01(d)-e9xempting from the Rules those proceedings
that are less fonalblta 4trial and in whichylthe'judge is the finder of fact. Seete.g., Government
of Virginhisknds in nfrrest -ofA.M, 34tflF3d 153,' 1 (3rd CfrI 1994) (Evidence Rules do not
apply injvenile i sfer proce&Iings, even thoughvsuch proceedings are not specifically
exempted in Rule 1It0,1(ld(1) a-,juveniletra'nisferproceeding "is of a preliminary nature and is
consequently not comparable to a civil or criminal trial.").

l1,6I
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MEMORAŽNDuM TO RuLES CQMMIrTEE CHAIRS

SUBJECT: Financdal Disclosure

Judge Scirica asked me to sed to you a copy of his Januaxy 11, 2000. letter to Judge

Carol Amon, chair of the Committee on Codes of Conduct. Judge Amon referred to parts of the

letter in her committee's March 8 response, which was sent to you directly by her committee.

Jobn K. Rabiej

Attachment

cc: Honorable Anthony J. Scirica (without attach.)
Reporters, Rules Committees (with attach. and copy of March 8 response)
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COMMITTEEON RULESOF PRACICEAND PROCEDURE
OF THE

JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, 0C.20544

L.
ANTHONY J. SCIRICA CHAIRS OF ADVISORY COMMI rEES

WILL L GARWOOD
PETER G. MCCABE AEfUJIUOJL

SECREIIAR
ADRIAN a. DUPLANTIER

Januaxy 11,2000 DANKFupFCYRUS

PAUL V NIEMEYER
CLRULEU

Honorable Carol Bagley Amon W. EUGENE DAVIS

United States District Court CHMRAI

United States Courthouse . ITON L *HADUREVIDNIRLS
225 Cadmnan Plaza East
Brooklyn, NY 11201

Dear Judge Amon:

Thank you again for taking the time last Friday to provide the Committee on

Rules of Practice and Procedure with your input on the financial disclosure issue. Your

insights were most helpful to the Committee. Attached is a first draft of the proposed

disclosure rule (including Committee and Reporter's Notes) tat we discussed Wit you.

17 ru, lhe Standing Rules Committee agreed in principle with the approach of this draft
rule, which will now be considered by the Advisory Committees on Appellate, Civil, and

Criminal Rules at their meetings in April 2000. Although the Advisory Committee on

Bankruptcy Rules will consider a parallel approach, it recognizes that pursuing a similar

rule in the bankruptcy context raises many difficulties, given the sheer number of parties

and interests that may be involved.

As to the specific disclosure form to be required, it seems to us that the Codes of

Conduct Committee would best be able to devise the appropriate document, assisted by

the Administrative Office. We also thought that implementation should not await the

lengthy process of rule-making, but could be accomplished under direction of the

Judicial Conference. The Judicial Conference could urge adoption of a national form

long before a national rule could become effective, and might even find authority to

direct adoption. Given the nature of the subject matter, we thought your Committee

might properly play the lead role on this froDt. We would assist in any way you deem

appropriate.

As we discussed, there remains the issue whether district and appellate courts

would be allowed to supplement national disclosure requirements via local rule. In

reviewing the report of the Federal ifudicial Center, Informing Judicial Recusal

Decisions: Party Disclosure of Financial Interests Information, we were struck by the
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Honorable Carol Bagley Amon
Januazy 11,2000 L
Page 2

current variance in disclosure rules among several district and circuit courts. The local
rules issue touches deeply-rooted sensitivities. It seems to us premature to attempt to r
resolve the local rules question before a form is developed. If it proves possible to
develop a form which commands a consensus, preemption may be wise. If the choices
made in developing the form prove difficult, it may be better to allow variation in local
rules, at least initially. Accordingly, we believe that the local rules matter is best taken 4
up after a proposed disclosure form is circulated for review.

I look forward to hearing from you after your Codes of Conduct Commitee 2

meeting.

Sincerely,

. .~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-

Anthony J. SciricaC
Attach. -
cc: Marilyn J. Holmes

F.

* U
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Rule 26.1 Combined with Judicial Conference Fonm

7.1 Disclosure Fox

(a) Required Form. A party to [that appearsin] an action or

proceeding in a district court must file two copies of a

form that:.

(1) identifies all parent corporations of a nongovernmental

corporate party and also identifies any publicly held

company that own 10% or more of the nongovernmental

corporate party's stock; and

(2) provides all additional information required by the

Judicial Conference-of the United States.

(b) Time for Filing. A party must file the Rule 7.1(a) statement

with its first appearance, pleading, petition, motion,

response, or other request addressed to the court. A

supplemental statement must be filed promptly upon any change

in the. circumstances that Rule 7.1(a) requires the party to

identify.

Committee Note

Rule 7.1(a) (1) adopts the minimum disclosure requirement 
now

embodied in Appellate Rule 26.1., Spaces for providing this

information will be included in the form developed by the Judicial

Conference of the United States. In addition, the Judicial

Conference - working on the advice of relevant committees and the

Administrative Office of the United States Courts - will prescribe

additional disclosures in developing the form. The Judicial

Conference will be able to adapt disclosure requirements to

developing experience with the need for disclosure and with

emerging technological capabilities. There is little reason to

expect that it will be possible to require complete disclosure of

every possible bit of information that might bear on

disqualification of a judge. It will be important, however, to

exact as much information as seems feasible in relation to all

common bases for disqualification. Developing technology should

make it easier for litigants to provide information and for a court

to match the information with individual disqualification profiles

for each of the court'd judges. The first screening, based on

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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information'- provided by the -plaintiff or petitioner, might be
accomplished automatically as part of a random assignment process.
Even when technology is fully developed, it will remain important
that the court clerk transmit the disclosure form to ,any judge
called upon to perform any function in the case. NI"

,Rule 7.1 requires ilevery party to file a disclosure form. In
adopting forms, the Judicial .Confeirence ,will determine the contents
of the required disclosures. It seems likely that many parties,
and particularly individual parties, will not have any information
that falls within the required categories. The Rule 7.1(a)
requirement is satisfied by nfiling ,a[1 fporm thatIindicates that there
is nothing to disclose as-pto any of'the required categories. I

Reporter's No tes

The bracketed alternative ati the, beginning of Rule 7. 1 (a) is
designed to flag the question whether disclosure should be required F
as to a party who defaults. I~trmay be better not to undertake a
clear answer to this difficult question: referring vaguely to "a
party to an action or proceeding" may be the better course.

The subdivision (b) provision is simply one of the several
versions provided in these drafts. Mix-or-match is easy. '

This draft does not include the provision found in some'drafts l
that allows the Judicial Conference to excuse filing in designated
categories of actions or,,proceedings. If we believe the power to
exempt is desirable, the power could,-be stated in the rule. It F
also would be possible to state in the Committee Note that the form
can include directions identifying cases that do not require
filing, but that might not provide sufficient guidance to court 1
clerks.

There has not been much interest in filing by attorneys or : X
amici curiae. The rule could, easily be changed to -include them if .
that seems desirable.

LI

,.
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ID .onoablc Antion J. Scrica
Lf Chair, Comwittee on Rules of Ptacttce
ard Procedure of the Audicia m Conference
ofties IUited State o

22614 U.S. Courthouse
601 m t Stre

L ~~~Philadelphia Pnnyvaiia 19106 .

~~~~Dear Yudge Scirica;.

t I am wCig t rcpozt to you on the Codes of ConDu1 t CoMarihee's Tudisci ion of the
(crporate discAo sure reporting provisions under consideadtonbythe Committee on Rnles of

1 hPrace and Protede. o i oyu meeting ianuary 13 to 15, tive Condmi to beneraesy edorsed
wuthe bews I prsoidedotod. n ete of December 29 S99. Myole bav cometed ton
prie dhee pyoposals thn undr cosideation by te Rues Committes. Following receit of

L ~~~your lener of January 11, the Codes of Conduct Comrte foue on the sinle revised drf

poosal, labeled Rule 7.1. w~hich as devcapCd at th Jauay meetig oif the gutazdg Rules

e Codes of CoadUb Comsittee's report to the Ma 200 Judcia CO
contains a umma of h comee's vews, wc I le r your infomton

< ~~~(Enclosure A). I have set fot below more derailed informtion about the comitte'; views.
We have atepted to idecif all of the issuesl tha we bdleve nedto be addrcssaed. To more

m ~~~flly convsey oiir views, I enclose some tenative lagae that rfetapoaches we believe
t . xr~ould be usefuly adopted. Were time constraint les pressing, we woauld have attempted to

provide you with moe fully deveopd proposals. We actvely s olicit a cwntiu exane
< ~~~of views to reline and enhance thiese proposals..

*. . :,. .:

f~ ~ ~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ .*:
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Ca .of the *o . ' * - *'s** re q
Li

Mme Codes.Commin reco ends tat the proposed corporaft disclosure rude be
patterned subsntially affte Rule 26.1 of -diiFederal Rules of Appellaft Procodure, with the

addition of an updating provisi requiring the parties to supplement PMeir closues u a

change in the informadon disclosed. Dmat RMle 7.1 contains Ihese-essefil eleme in'

sectioDs 721(a)(1) and 7.1(b).

We note tat te languae of th proposed draft may be read to 0 sugget tbt "the pares

must file disclosure idetifyg not only ther own coaporat parents, but te corporate p arn
of other partes as well. We assume it was not your inion to impose on platif1f th

burden of identilying the corporale parents of all defendas, and vims veroa. oa of
this nanu may be diffcult for others to obtain, rendring thc resultng disclosums of doubtfl
accuracy. We recomme d rephrasing the disclosure reqairem to clarify hat partie must

Idenify only fthe own cotporate parns

We understand that the advisory roles committees are considering addig disclosure
equirement to the civil. criminal and ankpty rules. We support adoption of rlfor all

three types of proceedings. Some variatioiswill be eary n tese differing rns. I

enclose for your review some tentative proposals for proiios to be added to the civil,
crminal and baluptcy rules. Se Enclosurs 1B, C. and D. Some special considerations
relating to te propomd bakrptcy rule ame discussed below.

The draft commiee notes following proposed Rule 7.1 indicate tt the parties should

fle a negative report Th codes of conduct Cocmmite mndorses this provision but
recommendsthat it b in rporad ino tt of the rile.

We als commend to you br considrtion an issue that y be usefl to inclde m tIbe

commentary to each rule. That is, co eary should indicate ta the disclosme
. q3ilC!Ueit does not compel identificatio of all entities whose parwipanion in a m Might

ft judge d te ge's fi iainterest. As a pactdcal ma, It Is simply
impossible to guarantee this result. We believe tJ~ohe dilrs will identify most such entiaes
and will be of peat value. However, judges must remain vigilant to oftr possitble

disquaifying stations not covered by the disclosure

The bankrutc rale dUI&0closur raleneft

A balkrupWtccpora disclore e prsncts special challeng becaue of
the b of pardciatfig c itors im d tfficuty of

deteriig wbich cresditor and ohr~pai4ianft sbould be considered partes for 6mese

purposes and at wha poit teir status -hould trigger thi diclosure _reiremnt -

Baulauptcyjudges are subject he stamnory andCode ofCor recosalprovioins. wbich

-2.
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require judges , disquaiify temseves whn ty a fiarel it n ma paX. TiS

'Committe's advice for tbese purposes is as follows;.

.For purposes of rccusal debisions in bantuprcY proccdigs. tie -*

following are deemed to be parties; the debtor, all members of a

creditors c=omutee, and all active paxticipa1ts In the proceen;
but merely being a scheduled creditorI= voting on a'

reorganizatio plan, does not suffice to cstiite an entiy a

-paty-. Bazrupy judges ar r pcted to epinformd as- -

their investmentS in f=s which are aciv participants in dhe

proceeding, but otrd rilY need not failiarize tIhemselves with

r- the scheded creditors.

Compendium of Selected Opons 3.1-6[51(a) (1999).

The enclosed draft bankruptcy rule includes language addressig two issu I want to

lhigligt the identity of parties reIqired to file disclosmes (Oubsection (a)) and the eve that

tigger this obligation (subsection (b)). As to the 1denti of partie, we in ed language

K drawn frm our previous advice, set Out above. In addition, we made a preniiary t i

the draft to address the treatmentof acte particpas in contested matters, whose presence in

a case may disqualify the judge. We did so by incdin within the definition of party for

these purposes three Speific groups of paticipats: those paaticipants actively inolved in

litigationarising from opposition to (i) a peiton for relief from the au atc stay, ) an

* objectio to a proof of claim, or (iii) a motion for avoidance of a lien. Please noe that this

definitio will not capture e egntire universe of active litigants in contested trs wose

participation in a case may be disualifng "We se no obvious way t do so witho

appearing to include participants who db no meor a Il a f a c or s

from an automatic say, wher the reief is ontested. If Your Com itee is lie bl
to devisc a universal aproachthat is appropriately limitcd, we suggest exteding te

disclosur requiement to defined groups, as we have done. T is pprohwill reach many if

not most dissitio. t ave vit c ly h es

obligated to file a disclosre form.

As to the triggering event for bankruptcy paries, we added languag idicatig fhat

designaion as a me of a cretrs commit is a riggeing evt. We also added a

speeifie provision for filing by ve litigants m coest mas. The trigerig evet here

is filing of an opposiion; partcipan that file an pposon Must make the losure fo

_ul y y, whil oh articipants in he ce d m r (Le. those adverse to the

K * - opposition filer) must f Rl the disclosure form promptly after die oppositIOn Is ed-

We did not add anything to subsection (b) to cxclude filing of proofs of claims,

pettions for relief from the au tc stay, or simlar routine filins fom th triggering

evet. Partiipants who make such Milings - but play no greaer role in lhepoceedn

-3.r~~~~~~~~~~~~~~~~~~~~
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should not be required to ma the disclosurcs rured by the proposed rule, bcause ehey'do
not fit the definition of paty in subsecdon (a>. We believe this Js clar fim the format of the
enclosed proposed rule bur cmmend the issue oo you for cosideration;

We aizo note an issue ta may be appropriate for iclusion in the commentary to the
bankrkptcy rule. In ow view, a judge' fnlec or that mi actively ltgai
a contested nmatter may not disqualify the judge fiom the enire binkrupy proceeding but only n
from the contested matter. Judges should be encouraged to eamine the disclosures made
pursuant Co this rle, to dett`ie tlh extcit to wc disqualification is ncessary.

Use of a disclosuremfomr -

Draft Rul 7.1(a)Z) reqires the paries to use a discos o. Ths r e has
two apparent purposes: to ensure national uniformity of the disclosures and to perrit the

* Judicial C onference to aWpad the inforation to be disclosed ouside of the formal (and
lengthy) ruleazwkizg process. , ,

The Codes of Coduct Committe support e first Mles goals. We believe it

would be useful to .develop a adonal disclosure form for use in all eeral courns and we F
enclose a drft fo r cnsiderati(nciosure E) ideed if We omitted references to ihe

proposed rules, such a fom coldbe dist d tohe cout eve before adoption of any
nationl rules in ordr to eco urage t courts to ibegn seeldng corporate parenage disclosures

om the paries. h Codes of Conuct ,Co e tetbvely agreed to contact chief disrict=
and banuptcy judges in each cui to oie hem with e corport disclosure form.

should our: cc7miuees agree to his apoc. ojr view. ue of a uniform diclosure form M
could be mandatozy or voluntary. of couise, f the form is t be mandaory0, Ofe cre

hcd p the fom or advist parts and their
chounsldwer sq itcant besobtdaimed.

eco aspect of the osure fo - quem t parties disclose

whatever additional nfo tin is dated on ft form t we bhieve it is uDcsary and
* ieiommed aganst includiag it. On sevaoccasiton ou Commit has examid the scope
of information to bedisclosedude Fed. a. App. R. 26. nd corresponding Iocal rls The
Federal Judicial Center examined this same question in tdeir resies on cou ssure

reqyfralz s. t!sir oir : cation or Ihe P JC stis dei a ddiional
i raonecessay udles to deerWmin whn , e a isqalified due b

a financial inter in a party, beyond the iforma ti ud 10% ow nr

already addresed iRl~e 261an proposed Rule 7.1' arferbelow to other diclosmes ftht
might assist judges itt making certain recusal dctcrminath~as, but from the question

of corp parentge

d~~~~~~~~~~

Ic i i f ,r'T h . 4 ! , 4 t i - . .
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bI our view, -la the hallmark of hibs provision is simply.not

needed. We surmise that there may be some risk that use of this unconventional approach

L- would afFc.t Congrssional approval of these provisions.

L Lgii1 rule variations.

< -- We share your observaUon that theri has been a striking prolifiation of lbcal rules on

'this subject. In our assessment, much of tbc informaum requested in these rules is not needed

* for judges to determine whether they must euse due to a f hancial interest in a party. The

IW-A drft committee notes following proposed Rule 7.1 seem to reflet tte view ta additional

disclosures ay be needed, and this may be read as encouragf couir to adopt local rules

expanding te information equired ito be disclosed. Fot Ihe reasons discussed above, fte

Codes of Conduct Cowmiltee believes that courts should be discouraged from adopng

broadened local disclosure reqahments. However, we dfier to your expertise on the question

of preemption of local rules.

L Other isues.

In considering the issue of corporate parents8 our Committee noted other areas in which

disclosures might be useful to judges in detenuiing their recusal obligations. These include

the ident of corporate criminal victims who may be enitied to restimflon (the Commree

advises judges to recuse if they own stck in a criminal victim that may be entitled to

rmstitution) and the composition of partnershis, joint ventures. and otber unincorporated

1% associations, which may be composed of corporations in which a judge owns stock. The

F disclosure renuire ts der consideration do not address all possible recusal scenaios that

'My arise. This is, in our assessment an appropriae way to proceed. We recommend

adoptin of-a srightforward rule addressing the most senous and substantial problem with

due recogition of the fact that the nfle does not aid caot cover all po tl recusSl

. ~~ocerns.

I hope the foregoig observations and our enclosed drafts are of assistance to the

standing and advisory eules Committees. Please let me know i you would liMe to discuss amy

rof these issues.

For the Committee,

-. Carol Bagley
Chairman

cc: Honorable WD I Garwood
Honorable Adrian0. G. latr
Honorable Paul V. Niemeyer
Honorable W. Euge Davis
* nJo K. Rabiij

,~~~~~~~~~~~~~~~~~~~~~
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EnClosure A Report Excerpts
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CadQS of Conduct
March 7600

_-, REPORT OF T1E JUDICIAL CONFENCE COMMBIfE

* ON CODES OP CONDUCT

C * TO T1E CMIEF JUSTICE OF TIM UNITED STATES AND :MRS OF THE
, J 1UDICiAL CONFERENCE Or mmE UNUT STAT:E:

The Comittee on Codes ef Conduc met from January 13 to 15,2000. All members

were present The Administrative Office was represented by Marilyn 1. Holmes, Associate

L General Counsel, and Barbara Denbam, Staff Assistant. Ms. Jody George of the federal

Judicial Center's Judicial Education Division also attended a pordon of the meeting.

. . JUDGES' RECUSAL OBLIGATIONS

The Comaittee on Codes of Conduct evriewed a number of initiatives to assist judges

in meeting tbeir rcusal obligations, contiming efforts begu i previous years.

e- Recent Efforts

The Committee received a r t ma g te following ect a liments.

in September 1999, the Administrative Oice released coriicts -sereenrg software for use in

C &Edisct an bankruptcy courts usig the ICMS database system. The Dirtor of the

Adminisuadve Office senta memorandum to all judges announcing the softwan's availability

and established. a web site on Mbe judiciay's J-Net containing extensive intbrmation about the

software and permitig cr to download it drectly. Ove 40 distzict and bankruptcy cours

L.
NOTICE

NC RECOMMENAON Pfa!PT ERBN REPRESENTSTEPOLCY O H!JUwCAL

CONFERENC UNLESS APPROVED BY THE Co14MENCE rEF.
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chek for conflicts themsneves. The cbahuan appointid a subco tee ib cbnsult with

AdmilistratiVe Office stff on the developmemt of the CM/ECF conflicts scre function..

Cornorate Diseosure RequireentsC

Last year, the Codes f Conduct Committee asked the Comunittge on Rules of Pracrice

and Procedure to considr amending the federal rules to require parties in district and

banlauptcy courns to identify Their copute prents, as Fed. R App. P. 26.1 now

LIrequires in fhe counts of appeals. Judge Sairica, Chair of the standhg Rules Commtte,

provided the Codes of Conduct Conmittee with progress reports on the Rules Committees'

consideration of this sabject aid requested further guidance. 3
In December 1999J The standing Rules Committee requested the Codes Committee's

views on several alterativc disclosure provisions under consideration. Judge Amon provided

her initial views on behalf of the Codes Commitee. She expressed a preference for a

narrowly tailored role, patterned after Fed. R. App- P. 26.1 and. coa atng a provision

requiring the parties to update infomation that cbanges. lTe Codes Committee subsequently

endorsed udge Amon's initial resposse.

At the Codes C=mmuec meetg, members focused on the Rules Committe's reques

for comnts on anoher alternaziye undcr consideration. This alternative would require the

parties to disclose the infrmation required by Fed. . Ap. P. 26.1 and amy additional

iArmation reuired by the Judicial Conference pursant to a disclosure form, which would b

developed with the assistane of the Codes Commliue. Te Codes Committee dicussed this

cp -o and agreed that it wauMd be usef to develop a nazionl disclosure form for use in tbe

federl courts. However, the ComiWe was unable to identy additional informatio n

dislosure of which might be usWhl for prposes of Einial intere recusal drminlons. ' V
* . .* . . . .Cof ofCmn4 -PupS.

* "* ** ..- *. .. 3,
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.A rpoxt of the FedefaI Judicial Cente prepared for tbe Rules Coimee confizied ts.

assessment, in the view of the Codes Committce. The pIC rport examined several local rules

requiring =ore exte-ive disclosurcs anzd deermined that the inforation was requested by

couts for asserted prophylactic rcasons although it did not appear to be necessary for inancial

L interest reusal purposes. The C0MMiit= recmumended that courts be discouraged from

mandating broadened local disclosure n.

*he Codes Commitee agreed to draft a model disclosure forn and prwvide it, with

additional comments, to the Rules Commtte for review at tbe advisory comnittees' spring

2000 meetings. The Codes Committee ilso agreed to examiMe frther the possibly differing

ilperatives for coprate disclosure in civzl. criminal. and barkrqptcy proceedigs and to

contibue reviewing these issues with the Rules Com

_ . ~Firianiatflelosure

The Codes Commiee received a rcport on rece dcvelopmnts pertaining o reease of

judges' Snancal disclosure reports, imcluding the Pinal DisclossU+ Committee's recenl

denial of rporntS to a news organintio fthat had expressed the inttion of pubising the

reports on thclnerteL. Atough f!ancial disclosu reporsb are widly asumed in the media

to be useful in assessing judges' conflicts of interest, the Comitee expressed the View that

much of fte infonmadon required cm the reports Is irrelvant to ecuaal d ri . The

Commite also noted is contuining concern tat judges are burdened wth trackig 9ei *

financl interests in two sp omen: for dsclosure reporting ad fr recual

puposes. It was gcneraly agreed that, should legislation be proposed as a rent of fthse

developments, the Codes Committee shold consider gecom mlg lislatiW revisions

pciaining to rcoa.

W * CofCbDaa - Po 4
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Fpderal Rles of Cjivl prcgdr

. Disclosure Foim.

(a) Required Form. In a civil proccedig, any nongo m corporate party mst fdIatwo copies of a form idendfyig all its part companis or stu&g that it has no parent
wompaies. ~For purposes of this rul, a partnt company a publicly held coioora.ii
that contols the party (directly or through otm) or owns 10% or mre of the party's stoc

(b) rThe for ftg. A pary m file the disclosure fo=r wift its fi aparace plead.petition, motion, response, or ote requcst addressed to the coutr A part m promptl file
two copies of a supplemecal disclose form upon any chang In ihe information rqired by

Rule~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~s
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DXI.F. - March 3, 2000

Federal Rules of lnkrtcy Proceure

_ Disclosure Form

(a) Required Form. In a bankruptcy proceeding, any nongov el corporate part must
file two copies of a form denifying all its pareMnt compaiS Or stating that it ha no parent

companies. For purposes of tis rule, a parry means t ddxtor. a member of a creditors
a . * committee, a party to an adversary proceeding. and a participant actively involved in litigation

arising from opposition to (i) a petition for relief from the auomatic stay. (D an objection to a
:prtof of cim, or (il) a motion for avoidance of a lien: and a parent company means a

- publicly beld corporation that controls the party (dircaly or rough otbes) or owns 10% or
more of fti party's stock.

(b) Time for fing. A party nust file tie disclosure form with its first appearanca,
desigation as a member of fte creditor committee, pleading, petition, zotion, response, or
oter request addressed to the court; in the case of a partcipant actively involved in litigation
arising from opposition to a petition, objection, or motion described in subsection (a), the
participant must file the disclosure form with the oosition or promptly thereafkr. A party
must promptly filc two copies of a suppmental disclosure fom upon any change In fte
nformation requicd by Rule .

L ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ gT~~~~~~~~~~~IP P. 11
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Enclosure D - Criminal Rule Language 7

DRAFT - March 3, 2000

Federal Rules of Criminal Procedure

Disclosure Form. .

(a) Required Form. In a criminal proceeding, any nongovernmental corporate defendant
must file two copies of a form identifying all its parent companies or saing that it has no
parent companies. For purposes of this rulc, a parent company means a publidly held
corporation that controls the party (directy or through others) or owns 10% or more of the
party's sto.c.

(b) Time for filing. The defendant must file the disclosure form at arraigment. The
defendant must promptly file two copies of a supplemental disclosure form upon any change in
the information required by Rule

,4 . u , .~~~~~~~
~~ t f Y L~nJ r a. , t~
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Enclosure E - Disclosure Form

DRAFT - March 3, 2000

Form 36. Corporate Disclosure Under Rule_

[Caption and names of parties]

r" This foim is to be filed only by nongovernmental corporate parties. Che&k the
tJ ;pWrxate box:

I> The filing parry, a nongovernmental corporation, idenifies the following parent
companies:

[Here list the names and addresses of each publicly held corporation that

L controls the filing party (directly or through others) or owns 10% or more of the
party's stock.]

UJ The fiing party has no parent companies-

L

L . ---- _~~~~~~~~~~Sine-

f~~~~~~~~~~

Filng Pany's ftresedwive
Address:_

-9-
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Jnfonfing Judicial Recusal Decisions: Party Disclosure of Financial Interests infornazdon

Executive Summary

L Federal Rule of Appellate Procedure 26.1 is intended to assist appellate judges in identi-
fying financial conflicts of interest for recusal purposes. This rule requires non-
governmental corporate parties to file. a statement identifying parent corporations and

L companies owning 10 percent or more of the party's stock
No corresponding national rule governs the proceedings in the federal district and

L bankruptcy courts. In the absence of a national rule, a number of district and bankruptcy
courts have enacted local rules on financial disclosure. Most local rules go beyond the
disclosure requirements of FRAP 26.1-either by expanding the range of parties required
to file information, or by requiring additional information from parties, or both. More
than half of the courts of appeals have likewise expanded on the disclosure requirements
of FRAP 26.1, by enacting supplemental local rules.

The local rules vary widely, and we detect no consensus approach. Drafters of any
proposed disclosure rule may find it useful, though, to address the following questions
raised by local rule variations:
. What parties should be subject to the disclosure requirements?

Should specific party types be exempt (e.g., amici curiae, intervenors)?
Should parties to specific categories of actions or proceedings (such as habeas

K * corpus petitions) be exempt?
* What types of cases should be covered by disclosure requirements?

Should disclosure requirements cover civil cases only?
L If criminal and/or balkruptcy cases are covered by disclosure, is the relevant "in-

terests" information differe from what is required in a civil case?
* What information should parties filel

Should disclosure be limited to identification of parent corporations and compa-
nies owning lO prcent or more of a party's stock?

Should disclosure include identification of subsidiaries? Affiliates? Will the rule
define "affiliate"? If so, how?

Should disclosure extend to other specified legal entities? What are they?
C Shoould disclosure extend' e entities with' a "general interest in the outcome of

lidgation?
Should parties identify atoeys and law firs representing them?

* When must information be filed?
* How many copies of the disclosure statement must be filed?
* Should a negative report be required from parties with nothing 'to disclose?
* Should the' paities have an affirmative obligation to update disclosure?
* Should santions for the failure to file disclosure be stated?

What sanctidns will the cout impose?

L When will tie partybe delinOquentin filing?''
How 'iiil notice be handled?',' l

* Should the forat of the disclosure satement be specified in the rule?

L~..
CL. 'a
r ..
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Inforning Judicial Recusal Decisions: Par.j Disclosure of Finanl interests Iformnation

Introduction
Federal Rule of Appellate Procedure 26.1 provides for disclosure of financial information p
from corporate parties in the courts of appeals. The purpose of the rule is to assist appel-
late judges in identifying if they have financial conflicts of interest for recusal purposes. M
There is no corresponding national rule governing civil, criminal, and bankruptcy pro-
ceedings in the district and bankruptcy courts.

The Committee on Rules of Practice and Procedure of the Judicial Conference of the
United States is evaluating whetheria national rule requiring financial interests disclosure L
in district and banknrptcy courts xs,,,;necessary, and if so,, how therule should be struc-
tured. To informn its work, the Cmittee asked the Federal Judicial Center to study the*
practices and variations in metl~ods used' i appellate,-, district, and, bankruptcy courts K
where financial informaion from pates is cent y bing filed. The study includes the
courts of appeals, because manyLofthemdhave local rules on #cos that supplement F
the requirements tset forth in FRAP 26.1.

We searchd published ,and elctrnic dataase collections, and surveyed theclerk of
court in each of the courts of a p dls, district, courts, and ba cy courts to compile F
local rules and other courfasoned finanial disclosue procedures. We analyzed key
diiensios of the Xruble~lsl and,,procediees, and,,f~d organized the informaion into summarly
tables. The bulk of the report is mde up' of these tables.

In addition to t tahWles,1, the eportontiinfo nfrom district court personnel
on the usefulness of, disclosure learn whether local filing requirements lr
meet the needs ofthe ididual itt ,ad to learn abjout the efficacy of FRAP L
26.1 filing, rurements, jwe ¶OtC e, ,hie juges mi4strict courts whare financial dis-
closure is routine. In district courswere i r irementsare more extensive than
those, ofFRAP 26.1, we asked, whwtherI jues d heS additional information useful in F
detecting Conflicts of interest and wvheerl thejudge reaware of nstances in which

limiing4isl~sre o F4P 2.1 equrerent~ 1 uldhave, faied to signal a conflict of
S nt. 'toi mwt to FRAP26.1, we asked L

whether the, udges to I conflis of inter
whethe the nformtion rovidd uii~ the~o~alrule ad evr faied t, s'ignal aconf!lict

of interest. We alw conduct$4d a ~~e ~e td f a cour thtadpe and then,,repealed
a local rule on financial disclostht he rl ted re probls than
it addressed. This s ou fin.1 I ,

The report has five parots.erece. artanayze
local rules, on the 1dis sr f flac~if aioni h cous Of aplsand suinma-
rizes rule price, Soin, ingg ll offers nginformation on rrizes rule provisions, I[ in comp1 I L eI Part c rePod
local rules and other mds n t d st . orts. rt mIII &oil desces dstrict L

II Ucourt views on t.ie. utl 2 h ~ ef~ and poies.sypisof one
courtts unsatisfactoryepreceihit 9iuln disclsr.Pi Vcvr oa
rules fud inthe bankrpc or~ pl be obnculaplaepanels.
Part V offers coniliusions d and a cam 4 ati pf finf in of

'Much of the material include in the report was provided in preliminary form to members of the Advi-
sory Committees on Appellate., Biankrptcy, Civil and Criminal Rules for their respective Fall 1999 meet-
ings. The preliminary mateis were supplemented and reorganized for this report.
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Informing Judicial Ricwal Dccisiorn Party Disclosure of Fiacial Interests Information

Part 1. Federal Rule of Appellate Procedure 26.1

FRAP 26.1 requires non-governmental corporate parties to identify their parents and
major stockholders. The rule reads as follows:

Rule 26.1 Corporate Disclosure Statement
(a) Who must file. Any nongovernmental corporate party to a proceeding in a court of appeals

must file a statement identifying all its parent corporations and listing any publicly held company that
owns 10 percent or more of the party's stock.

(b) Time for Filing. A party must file the statement with the principal brief or upon filing a mo-
tion, response, petition, or answer in the court of appeals, whichever occurs fist, unless a local rule re-
quires earlier filing. Even if the statement has.already been filed, the party's principal brief must in-
clude the statement before the table of contents

(c) Number of copies. If the statement is filed before the principal brief, the party must file an
original and 3 copies unless the court requires a- different number by local rule or by order in a par-E ' ticular case.

FRAP 26.1 was added to the federal rules in 1989 to assist judges in making a deter-
C1 nmination of whether they have any interests in any of a party's related corporate entities

that would disqualify the judges from hearing the appeal. Until recently, ERAP 26.1 re-
quired corporate parties to identify, in addition to parent corporations, all subsidiaries and

C . affiliates of the party with shares issued to the public. Amendments that took effect in
December 1998 deleted the requirement for identifying subsidiaries and affiliates, and
added the requirement that corporate parties list publicly held companies owning 10 per-
cent or more of the party's stock. FRAP 29(c) indicates that a brief filed by a corporate
amicus curiae must include a disclosure statement conforming to these requirements.

2 The portion of the Advisory Committee Note accompanying the 1998 amendments to FRAP 26.1 that
explains substantive changes is reproduced below:

7 "Subdivision (a). The amendment deletes the requirement that a corporate party identify subsidiaries and
L affiliates that have issued shares to the public. Although several circuit rules require identification of such

entities, the Committee believes that such disclosure is unnecessary.
"A disclosure statement assists a judge in ascertaining whether or not the judge has an interest that should

cause the judge to recuse himself or herself from the case. Given that purpose, disclosure of entities that
Lo would not be adversely affected by a decision in the case is unnecessary.

"Disclosure of a party's parent corporation is necessary because a judgment against a subsidiary can
7 negatively impact the parent A judge who owns stock in the parent corporation, therefore, has an interest

L. in litigation involving the subsidiary. The rule requires disclosure of all of a party's parent corporations,.
meaning grandparent and great-grandparent corporations as well. For example, if a party is a closely held
corporation, the majority shareholder of which is a corporation formed by a publicly traded corporation for
the purpose of acquiring and holding the shares of the party, the publicly traded grandparent corporation
should be disclosed. Conversely, disclosure of a party's subsidiaries or affiliated corporations is ordinarily
unnecessary. For example, if a party is a part owner of a corporation in which a judge owns stock the pos-
sibility is quite remote that the judge might be biased by the fact that the judge and the litigant are co-
owners of a corporation.

The amendment, however, adds a requirement that the party lists all its stockholders that are publicly
held companies owning 10 percent or more of the stock of the party. A judgement against a corporate party

L_ can adversely affect the value of the company's stock and, therefore, persons owning stock in the party
have an interest in the outcome of the litigation. A judge owning stock in a corporate party ordinarily

7 trecuses himself or herself. The new requirement takes the analysis one step further and assumes that if a
A, judge owns stock in a publicly held corporation which in tun owns 10 percent or more of the stock in the

3
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Part 11. Analysis of Financial Disclosure Filing Requirements in
the Courts of Appeals

FRAP 26.1 represents minimnum. disclosure requrmet.When the,,rule was added to the
Federal Rules of Practice and Procedure in 1989, the accompanying, Advisory Committee
Note stated, "If a Court~ of Appeals wishes to, requireaditio nal information, a court is free

to doso bylocal'rl. e of"the'thlireen cout ofapascretyrequire additional

.information, and the mechanism for doing so isthroug local rule prvsin. Table 1
identifies the, ten courts of appeals "and, their respective local rules below.

Table 1. U.S. CicuitCourts of Appasxadn h eurmnso RP2 26.1

Court Local Rule Rule Title

Third Circuit LR 26.1.1 Disclosure of Coprt flitosand Financial Inerst, r7
Fourth Circuit LR 26.1 Disclosure of Corporate Affiliations and Other Entities with a Direct L

FinancialItrs in Utigation

Fifth Circuit LR 28.2.1 Certificate of IntrstdParties,

Sixth Circuit 'LR 26.1 Corporate DiscloSUre`Statqmeu%

Seventh Circuit LR 26.1 Disclosure Statemnent~ K
Ninth Circuit L 21- Cricate ofItrested Persons

Tet Cruit LR 46.1 (C) Certification of InersedPrte

Eleventhi Circuit LR 26.1-1, 2, 3 Certificate of Interested Persons and Corporate Disclosure Statement L
D.C. Circuit LR ~26.1 Disclosure StatementK

Federal Circuit' LR 26.1; LR Corporate Disclosure Statement, Certificate of Interest,
47.4

Analysis of the Rules
Tle local rules in'the courts of appeals differ from one another and, from. the national rule
on several dimensions, the most significant being: (1) who, must file the information and
(2) what type of information is required. These dimensions determine the scope, of the
additional information sought

Who must file
FRAP 26.1 requires only non-g overnmental corporate parties to file, financial informa-
tion. Each of the courts listed -in Table 1 has extended the range of parties required to file.

party,. the judge may have sufficient interest in the litigation to, require recusal. Thbe 10 percent threshold 7

ensures that the corporation in which the judge may own stock is itself sufficiently invested in the party thatL
a judgment adverse to the party could have, an adverse impact upon the investing corporation in* which thre
judge may own stodLkThis requirement is modeled Lon the Seventh.Circuit's disclosure requirementK

Three courts -of, appeals'do not require additional information. The First- and Second, circuits have no
relevant local rule. The Eighth Circuit has, a local rule titled L'.R.261lA., Corporate Disclosure Statement,
which modifies the timing of Ithe filing of the disclosure statement, but does not, require additional informa-

tion from parties.

4



InforingJda Recusal Decisdn: Ja. Disclosureof Finanilnterests Information

The Ninth Circuit and District of Columbia Circuit have the least expanded range. The

former requires petitioners for writs of mandamus, prohibition, and other extraordinary
LI writs to adhere to FRAP 26.1; the latter requires filings from every party that is "a corpo-

ration, association, joint venture, partnership, syndicate, or other similar entity appearing
as a party or amicus in any proceeding." Several courts, with otherwise expansive rules
:exempt governmental parties from filing (Fourth, Fifth, Sixth, Seventh, and Federal cir-
cuits).4 Two courts limit disclosure in criminal cases-to corporate defendants only (Fourth

and Sixth circuits).
The Tenth and Eleventh circuits impose disclosure on the widest range of litigants.

The Tenth Circuit requires information from all parties. The Eleventh Circuit requires
information from all "appellants,, appellees,, intervenrs and amicus curae, including
governmental parties."

The Third- Circuit has a two-tiered set of filing requirements. The court requires all

L parties to determine whetherpuqblic corporations with afinancial interest in the outcome
of litigation exist, and if so, ,to identify the corporations. For corporate parties and parties

to an appeal in a bankruptcy. case, there are then additional disclosure requirements spe-
K,> ' cific to case type.

r Type of Information
FRAP 26.1 requires corporate'parties to identify parent corporations and publicly held
companies ownng 10 percent or more of the party's stock. The Seventh, Ninth, and Fed-
eral cirtuits have expanded filing requirements by imposing disclosure on parties that

PR" 26.1 does not reach, 'but these courts do not otherwise require additional informa-

flon.5v, ;>I^
Thlse other seven courtsveay as to the additional information-parties mut disclose.,The

scopeof departe from F RAP 26.1 information requirements is quite broad in some
courts po appes. The differences from court to court are also considerable.

The District of Columbia Circuit represents a comparatively modetst departure from
L 49jcFRAPi26.1.Tis urt requires parties (which are corporationsiassociations, joint ven-

turs,1 partenerhps~ , syndicates or similar entities) to disclose their general nature and, if
they are tuninorporated entities with no ownership interests, to disclose the names of' any

'I members that have issued shares or debt securities to the public.
Br r, diclosu is in effect in other courts. The additional information essentially

yinvo leshaving a party identify one or both of the following.
(1),,pbIlcly owned entities wigt a specific financial connection to lhe ,party;
(2~ 'eitidteswiqtlhga moreIgeneralfinancialtinterest in the outcome of the liti-

i the Federals Circuit the exemption is limited to the US government. The Fourth Circuit exempts the

US government, but state and local governments are exempt only when the opposing party is proceeding
without counsel. 'he Seventl Cicuit requires disclosure if a governmental party is represented by a private
attorney.

5 The Seventh Circuit procedure does, however, demand a listing of law firms appearing for the party or
amicu inthe case on appel, or' involved in proceedings in the district cout or ore an administrative

5



Jibrmng JudicialRecusal Decdsions: Pany DscloswreofFinadlmneregsslnformanion

In practice, the distinction between connection and interest is often blurred. The blur-
ring results from requirements for financial interest information that depend on an
awareness of thefinancial connections between entities. .bal

The Third, Fourth, and Sixth circuits require financial connections information. Cor-
porate parties in theTfhird and Si thcircuits respond to disclosure, demands by listing
publicly ,ownedcorporate Afliates. partis in the Fourth Circuit respond by listing pub- F
licly held cor atons with dircfinncial interests inte outcome of thelitigation by
reason of a franchise, lease, other profit sharing agreement, insurance 'orindemnity
agreement, Where ,,disclosure aplistopb ccbrptions, pare in the iFourth Circuit
must list similarlysitae master limited partnersips, real estate investiment trsts, and
other legal enties whose sh s republicly 'id, ted. Traeassociatiointhe
Foprth Circuit must identify all members of the assoiation, theirparent crporation's,and
any publicly ,held cpnies hat own 10 percent olr, more Of member's stock The
Fourth Circit's ireen orgfinancial connectidns informationisco 4ioned , onthe

.disclosed entities' financia interestin h, outcome of litigation.
Thpe TbirdWFo~h, and Sixthdcic tsqrena lie-re, ts i frtiwn inddition

to cl oectioiz in n The Fifth, and Elevefthcits ew re-
quire financil'dtTresths inftin The Td Cit requires parties to identf "every
publicly owned corporation. bat has a financial interest in the dutcomeFO#'te 'fition rI F
and, the, nature, of that ,interest," he FifhTnhadEentciutsrqrepre to

identify persoIfsssociatons ~ associatin fppsfrnprnrhpad~ro
radetionpes wihaaneeti ~1 ucm~fItgti'nl e lit tettiresf erhIl s7
guara ntor, inur aftese ~nd ote Fr

I lidd,;l
itrssadlliates' t _ es- Iinciall, inrt lgalt entid¶sTinlhe | i|th

and tenth its, asu and bi conglo ts, til jud and a sterhstoa
inlitheb utco ef'inethe Eldevent4 wrq2it. e s p4[lt c
held cororaids ord afliates whic aa s oh
litig int~ t i k~iined with'teitrss~~h

agreement,dor, I~demnity areeet

the Ftourthe 1ir$uit, as ¶arhlv~oeditoreqs c oe Palntiestoth san1je!Pat~ii~
nanial ainteres ie outcom~eofitiggon rceff son|1 ofspe' ;'cificfi d n an!ciS~h conn.io tF

interests andconnectionst~the~part~es. F i nt canbl~F

teetin the olc m o re iequltigto.eemfh eenths ~ aioud j federals ;ict [requiwre

pnties nd idniy1atanIjprsn att rtniqeys an a$rsrersni,~ pryt

pantinthe, proeedings tnerul and other entities whe so > ymapuo substo -
Fennc6ls g euyi

proyfetebjteutoefhprceig)
~scl ~Osur Rpeqiicireomentsion the courts ptfyAppealse f

Td1 frame th ~~~ ofnts Ffn1cr1dislosuer'e ue 1crci ors of appe, hicalsiw
analyzd kej ~lmngsions ofther rultitesanoraiethinomao nosu ay 1 tblsK

" r ~ ~ ~ " , 6



L Infomingg Judicial Recuosl Decsions Pat Disclosure of Financial Interests Information

The tables permit analysis of individual rule departures from FRAP 26.1, and also permit

intercircuit comparison of local rules. The following dimensions are listed:
L

(1) the types of parties required to file financial interests information, beyond the re-
quirement for non-governmental corporate parties to file (Extension of the FRAP

Ls. 26.1 Requirements on Who must file),
(2) the type of information required, beyond the requirements for identifying corpo-

rate party parents and listing publicly held companies owning 10 percent or more

of the corporate party's stock (Extension of the FRAP 26.1 Requirements for Dis-
closure of Financial Interest Information);

(3) the time for filing the information (Time of initial filing);
(4) the existence of any requirement for parties with nothing to disclose to submit a

negative report so stating (Negative report);
(5) the form of the disclosure (Disclosure form);
(6) the number of copies required to be filed (Number of copies);
(7) the applicability of the rule to various case types and proceedings (Scope of appli-

cability);
(8) the existence of a stated duty for parties to update disclosed information (Obliga-

- tion to update); and
L. (9) additional relevant information (Note).

Notes on table entries:

(a) Where a local rule refers to "counsel for the parties" or uses a similar phrase to
identify who must file disclosure, we have substituted "parties" for the sake of

m brevity (see Extension of the FRAP 26.1 Requirements on Who, must file).,
L ....... (b) We use the phrase "identification of (e.g., parent companies, subsidiaries, and af-

filiatesr to summarize the type of information required of parties (see Extension
of the f1UP 26.1 Requirements for Disclosure of Financial Interest Information).
Local rules may use more precise phrasing; counsel may be required, for example,
to "certify" a list of the names of interested parties.

(c) Some courts require identification of law firms, partners, etc., which currently or
previously represented the party in the issue before the court. These requirements
are noted in the tables even though they are not directly related to the report (see
entries titled Extension of the FRAP 26.1 Requirements for Disclosure of Finan-
cial Interest Information and Note).

L

L ~~~~~~~~~~~~7



nfiormning Judicial Recusal Decisions. Pary Disclosure of Fumacial Interests Inf aimauion

U.S. Court of Appeals for the Third Circuit

Local Rule 26.1.1, Disclosure of Corporate Affilations and Financial Interest -

Exension of theFRAP 26.1 requirements on who mustfle
Every party to an appeal, unless the part has7nothing to report

Extension of the FRAP 26.1 requirementsfor disclorsireQffinancal interest information
From all parties (unless the party has nothing'to report): identification of every publicly
owned corporation not a party to the appeal that has a afinacial interest in the outcome of
the litigation and the nature of that interiest (fmInacial Interests information);

If the party is a corporati identification of every publicly owned corporation not
named in the appeal wit whichthe paty is affiliatd (financial connections information);

if the appeal is from a bankruptcy ce ite debtor tfrustee loftebankruptcy estate
or, if the debtor or trustee is not a party,,t appllant, must additinally identify (1) the[
debtor, if not naedin the ca n, () te membersof the ceditors' committees or the
top 20 unsecured creditors, and (3) anyntitynot ad inth caption whbich is an active
participant in the proceeding I4

Time of initilJii

Financial interests information: with the FRAP 26.1 disclosure stat tement

Financial connections information promptly after the notice of appeal is filed
Bankruptcy appeals supplemental information: a list is to be provided "promptly" to

the clerk K
Negative repot . afiL -
Financil interests informaton: a negative report should not be filed-

-Fincl connecions information: a negative report is reqiired K
Dcloirefohn!'4 I C {
Financia interesitsinformation: should be provided on,& tFRAP 26.1 disclosure state-

Financial connections information: should be filed on a fornm provided by the clerk;
dtil f the form is not prescribed by rule .

Numberof copies 'Nt
The lcal nle is silent. P !f

Scope of applicability
Civil, bankruptcy, and criminal cases

Obligation to update
The local rule is silent

Note
Local Rule 26.1.2, Notice of Possible Judicial Disqualification, requires appellant to no-
tify the Clerk if any judge of the Court participated at any stage of the case, in the trial
court or in related state court proceedings. If appellant fails to notify the Clerk, the ap-
pellee is responsible for doing so.

8.



iIfornzg Judicial Recusal Decisions: Pany Disclosure of Financial Interests InfonnationL
7 U.S. Court of Appeals for the Fourth Circuit

L Local Rule 26.1, Disclosure of Corporate Affiliations and Other Entities with a
Direct Financial Interest in Litigation

K Extension of the FRAP 26.1 requirements on who mustfile
All parties to a civil or bankruptcy case, and all corporate defendants in a criminal case;

the rule does not apply to the United States, or to state or local government in cases

where the opposing party is proceeding without counsel, or to parties proceeding in forma
pauperis

Extension of the FRAP 26.1 requirements for disclosure offinancial interest information

L Identification of any publicly held corporation, whether or not a party to the litigation,

that has a direct financial interest in the outcome of the litigation by reason of a franchise,

L lease, other profit sharing agreement, insurance, or indemnity agreement (Rule
L . 26.1(b)(2)); identification of similarly situated master limited partnerships, real estate in-

vestment trusts, or other legal entities that have issued public shares (Rule 26.1(b)(3));

identification by a trade association of association members, their parent corporations,
and any publicly held companies that own 10 percent or more of a member's stock (Rule
26.1(b)(i))

L 7une of initialfiling
Within 10 days of receiving the notice of docketing and the disclosure form; if earlier

pleadings are submitted to the Court, the disclosure shall be filed at that time
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Negative report
Required

Disclosure form
Form A. Disclosure of Corporate Affiliations and Other Entities With a Direct Financial

L Interest in Litigation

Number of copies
One (see directions to Form A)

Scope Of applicability
Civil, bankruptcy, and criminal cases

La Obligation to update
Stated

7 Note
Form A provides for the disclosure of infornation prescribed in the local rule, and addi-
tionaly, instructs parties to state the nature of each named entity's financial interests

L 9



Inforng Judicial Recusal Decisions: Pary Disclosure of Fancial Imnrestlorannton

U.S. Court of Appeals for the Fifth Circuit 7
Local Rule 28.21, Certificate of Interested Persons

Extension of the FRAP 26.1 requirements on wPho mustfile 7
AlU non-govenmental parties, icluding presd parties.

Extension of te FRA 26.1 requirementsfor disclosure offinancial interest informaton
Identification of all persons, associations of persons, firms, partnerships, corporations,
guarantors, insurers, affiliates, parent corporations, or other legal entities financially in- '
terested in the outcome of the litigation; if a le group of persons or firms can be speci-
fled by.,a generic description, individual listing is not required; identification of the op-
posi~ng law firmS and/or c e ithe case; ounsel is" obliged to disclose known infor-
mation onall sides of 'the ca notmerel fthe sented party."

The local rule is silent.s

Negative report
The locail e le is silent.'

Disclosureform ,
Certificate of Interested Persons; the form is prescribed in the local rule.

Nunber of copies
The local rule is silent. Fil

Scope of applicability
Not explicitly specified, although the rule is intended to be broad in scope. K
Obligation tod update
The local rule is silent. E

., .

10



Informzg Judcial Recusal Dcsinr Pary Disclosur of Financal ireasts Informadon.

U.S. Court of Appeals for the Sixth Circuit

Local Rule 26.1, Corporate Disclosure Statement

Extension of the FRAP 26.1 requirements on who mustfile[C All parties and amici curiae to a civil case or bankruptcy case, agency review proceeding,
or original proceedings and all corporate defendants in a criminal case, unless the party is
the United States or an agency thereof, or is a state government or an agency or political
subdivision thereof.

Extension of the FRAP26.1 requirementsfor discosure offinancial interest information
From a corporate party or corporate amicus curiae that is a subsidiary or affiliate of any
publicly owned corporation not named in the appeal: identification of the publicly owned
parent corporation or affiliate, and the nature of the corporate relationship (a corporation
is deemed an affiliate of a publicly owned corporation for purposes of the rule if it con-
trols, is controlled by, or is under common control with a publicly owned corporation).

Fromparties and amicus curiae generally: identification of any publicly owned cor-[7 poration or its affiliate, not a party or an amicus to the appeal, which has a substantial fi-
nancial interest in the outcome of the litigation that is, aligned with the financial interest
of the party oraicus by reason of insurance, a franchise agreement, or indemnity agree-
mient, and additionally, identification of the nature of the substantial financial interest
held by the corporation or its affiliate.

Time of inital filing[L Whichever occurs first among possibilities that include the filing of a brief, motion, re-
sponse, petition, or answer.

Negative report
Required, except of individual criminal defendants.

7 Disclosureform
L Form 6 CA-l, Disclosure of Corporate Affiliations and Financial Interest, is provided by

the clerk.

L Nwnberof copies
The local rule is silent

L Scope of applicability
Civil cases, bankruptcy cases, criminal cases, agency review cases, and original pro-
ceedings.

[L Obligation to update
The local rule'is silent

L

K Ls~~~~~~~~~~~~~~1
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Iwfonring Judical Rccusal Deciions: Party Disclosure of Finwacial terest uformadon

U.S. Court of Appeals for the Seventh Circuit .

Local Rule 26.1, Disclosure Statement

Extension of the FRAP 26.1 requirements on who mustfile.
All non-gove lparties or amcus curiae and every private attorney representing a
governmental paty

Etension of the FRAP 26.1 ,requirementsfor discliosure offiancial interest information
Identification of the names of all law frms whose partners or associates have appeared
for the party o the case (inclpdin gro d s in ,he district court or before an
admiistratveagenc)or, who are expetd to a r
rThne of in itil iing, ........ .@,,,' .... ,>t

With the ptincial brief or upon filing a motion e, petition, or answer in the court,
whicheve occurs first. .
Nega ive report
The Dislosus 'Statement form directs counsel to6 indicate vhen requested-information is
not appliabl'(but use of the form is not mandatory and the loal rule is silent on K

;escatosuvereport is required j *

Aform tited Disclosure Statement is available and its use is encouraged.,,,

Number of copies
The local rule is silent.

Scope of applicability
The local rule is silent.

Obligation to update
.The Disclosure Statement form advises that "(t)he attorney furnishing the statement must
file an amended statement to reflect any material changes in therequired information";
use of.the form is encouraged but not required by the court.

U.S. Court of Appeals for the Ninth Circuit -
Local Rule 21-3, Certificate of Interested Persons K
The rule reads: "Petitions for writs of mandamus or prohibition, and for other extraordi-
nary writs, shall include the corporate disclosure statement required by FRAP 26.1 and
the statement of related cases required by Circuit Rule 28-2.6."

12
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Infonming Judici Recwsal Dccisions: Part Dissure f FzaxcW Interests Information

U.S. Court of Appeals for the Tenth Circuit

Local Rule 46.1(c), Certification of Interested Parties

L Extension of the FRAP 26.1 Requirements on Who mustfile
All parties.

Extension of the FRAP 26.1 requirements for disclosure offinancial interest information

L Identification of all persons, associations, firms, partnerships, corporations, guarantors,

insurers, affiliates, and other legal entities that are financially interested in the outcome of

the litigation; additionally, identification of attorneys not entering an appearance if they

'have appeared for any party in a proceeding where review is sought or related pro-
ceedings that preceded the original action pursued in the court; if a large group of persons

or firms can be specified by a generic description, an individual listing is unnecessary.

Tine of initialfiling
Filed with each entry of appearance (entry of appearance must be filed within ten days of

L the filing tof an appeal or other proceeding).

Negative report
Required.

Disclosure form
7: Appendix A, Form 2. Entry of Appearance and Certificate of Interested Parties.

Number of copies
The original and three copies (specified in the instructions for Form 2).

Scope of applicability
Not explicitly specified, but court staff indicated in private communication that the rule

applies to all case types and proceedings.

Obligation to update
Stated.

L
13
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U.S. Court of Appeals for the Eleventh Circuit

Certificate of Interested Persons and Corporate Disclose Statement,
Local Rule 26.1-1, Contents; Local Rule 26.1-2, Time for Filing;
Local Rule 26.1-3, Format ,

Extension of the FRAP 26.1 requirements on who mustfile
Appellants, appellees, intervenors and amicus curiae, including governmental parties.

Extensionof the FRP 26.1 requirementfordisclosure of financial interest information
Identification o the trial judge(s), ill attorneys, persons, associations of persons,, firms,
partnerships, or corporations that have interest in the outcome of the case or appeal,

luding suIbsid~iaries,l conglomerates, affiliates and parent corporations, including any
publicl heldcompany that! owns 10 percent or more of tepartys stock and other iden-
tifiabl~e legal entities related to aparty; in criminal or criminal-related appeals, identifica- r
tion of the victim(s); in a bankruptcy appeal, identfication of the debtor, the members of
the,,creditor's committee, any entity which is an activeparicipant in the proceedings, and
other entities whose stock or equity value maybe.substantially affected by the, outcomne
of the proceedings Li
Tine of initial filing
Included within the principal brief filed by any party and included within any petition, L
answer, motion or response filed by an party (except for unopposed motions for proce-
duralorders'describedinLocalRule27-1(c)).

Negative report
The local rule is silent

Disclosureform ,
The format of the Certificate of Interested Persons and Corporate, Disclosure Statement,
which is an alphabetical list of persons and entities, is described with particularity in Lo.-
cal Rule 26.1-3. [7
Nwnber of copies
The local rule is silent.

Scope of applicability
Criminal and bankruptcy cases (these case types receive specific mention in the rule);
applicability is inferred for civil cases, agency review, and original proceedings.

Obligation to update
The local rule is silent.

L
Note
Local Rule 26.1-2 states: "The clerk is not authorized to submit to the court any brief
(except the reply brief of an appellant or cross-appellant), petition, answer, motion or re- ,
sponse which does not contain the certificate, but may receive and retain the papers
pending supplementation of the papers with the required certificate." The court's internal
operating procedures manual states that the court will not act on any papers requiring the LI
disclosure form, including emergency filings, until the form is filed, except to prevent
injustice. .

14 L



Informing Judicil RecusalDecizioiw: Pary Disclosure of Financial hueresIslnfomiaton

U.S. Court of Appeals for the District of Columbia Circuit

Circuit Rule 26.1, Disclosure Statement

Extension of the FRAP 26.1 requirements on who mustpfle
L Every party that is a. corporation, association, joint venture, partnership, syndicate, or

other similar entity appearing as a party or amicus in any proceeding

Extension of the FRAP 26.1 requirementsfor disclosure offinancial interest infornation
Identification of the general nature and purpose of the entity (party) insofar as relevant to

the litigation; if the entity -(party) is an unincorporated entity whose members have no

L ownership interests,;the disclosure statement must list the names of the members of the
entity that have issued shares or debt securities to the public.

No identification of members of a trade association or professional association is re-
quired

Tine of initialfiling
As specified in EPRA 26.1, or within seven days of service of the docketing, statement or

L granting of an intervention motion (if the party is a respondent, appellee, or intervenor)
(Circuit Rule 12(f) and Circuit Rule 15(c)(6)), or as otherwise ordered by the court

L Negative report
The local rule is silent.

Disclosureform
The local rule is silent

Number of copies
L The local rule is silent.

Scope of applicability
All proceedings.

Obligation to update
The local rule is silent

Note
The rule defines "parent companies" for ERAP 26.1 disclosure purposes as including all

L companies controlling the specified entity directly, or indirectly through intermediaries.
The rule defines a "trade association" as a continuing association of numerous organi-

zations or individuals operated for the purpose of promoting the general commercial, pro-
L fessional, legislative, or other interests of the membership.

15
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Informing Judiciol Rmisal Deciionw: Parry Diudosure of Fnanial Intrests Informtion

U.S. Court of Appeals for the Federal Circuitl

Local Rule 26.1, Corporate Disosure Statement .
Local Rule 47.4, Certificate of Interest
Federal Circuit Rule 26.1 directs parties to provide FRAP 26.1 information in the,
Certificate of Interest required by Fedeial Circuit Rule 47.A4 Federal, Circuit Rule
47.4 prescribes the entries in the table beow.
Exensionof the FRAP 26.1Requiem'ents on VWho mustfile H
All parties, trrad as cuiae other than'the United States.

Extenslion of the FRAP26.1 ReqrWementsforDisclosure of Financial Interest Informa- K
tion
The local rule issilent.,

7ime of initialfiling
Filed with the entry of appearance, and also filed with any motion, petition, or response,
and in each principal brief and brief amicus curiae (L.R. 47.4).

Negative report-
Required.

Disclosureform
Appendix of Federal Circuit Forms, Form 6. Certificate of Interest.
Nunber of copies
The local rule is silent.

Scope of applicability
Applicability is inferred for civil cases and agency review proceedings; the court has no
jurisdiction over criminal or bankruptcy matters.

Obligation to update
Stated; party must file an amended certificate within seven days of the change.

Note
The requirements of FRAP 26.1 are satisfied by filing a certificate of interest under Fed-
eral Circuit Rule 47.4. -

Local Rule 47.4 requires identification of law firms and partners and associates who
have appeared for the party in the lower tribunal or who are expected to appear for the
party in a circuit proceeding; the rule requires additional information as well, but the spe-
cifics are not relevant to this inquiry.

16
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7 Part 11l. Analysis of Financial Disclosure Filing Requirements in
L the District Courts
v No national counterpart to FRAP 26.1 exists for the federal district and bankruptcy

courts. Through standard legal research methods and a national survey of all district
-clerk's offices, we identified twenty-five federal district courts which have some type of
filing requirement. Twenty district courts have a local rule on point, and in five other

L district courts, either the court or individual'judges within the court have fashioned alter-
native procedures for obtaining financial interests information from parties.' We identi-
fled, in addition, two district courts with local rules in the proposal stage, and a district
court that enacted, and recently repealed a local rue on disclosure. Table 2 identifies the
twenty-eight district courts with relevant rules or procedures revealed by our search; the

r listing is alphabetical by state.
This part of the report analyzes local rules and other directives relating to disclosure of

financial information in the district ,courts.,There are four sections. The first discusses
some of the variations in local rules and practices. The second summare the results in
comparative -tables. The third reports on a limited inquiry we made into chief judge im-
pressions of the need, for expanded disclosure requirements. The fourth provides infor-
mation on the experience of the District of Kansas,, which implemented and then repealed

U a local rule on disclosure of kfnin ation.

Table 2. U.S. Distrct Courts Requiring Party Disclo of Financial Interests Information

Court Local Rule or Rule Tit e or of Diretive

Directive

r S.D. Ala. LR3.2 Disclosure.Statement

L. E.D.Ak other Some nudges requirepending acquisitions and mergers informa-

directives tion fioro patties in their scheduling order. One judge directs

r- counsel to check a list of his financial holdings placed on file

L with the clerk's 'offce; counsel must alert the judge to possible
financial confcs ointeres

C.D. Cal. LCvR 4.6 Certification as to Interested Parties

ChLVI Rule 2.2 Local Bankuptcy Rules, Flfing the Notice of Appeal

Ch.VI. Rule 6.1 Local Bankruptcy Rules, Withdrawal of Reference from the
L Bankruptcy Court

DD.C. LCvR 26.1 Disclosure of Corporate Affiliations and Fiancial Interests

6 The number of courts with filing requirements may change before this report is issued, as staff in sev-
eral district courts reported that their court is considering adoption of a relevant local rule. Indeed, we
learned that one court adopted a local rule a few months after the clerk informed us that the court had no

Li ~rule, and we located another new local rule included in the tables) as this report went to press.
We completed our search for local rules in database collections in June 1999. We surveyed clerks of

courts in all district and bankruptcy courts in July, asking them to check the search results for accuracy.
Responses came to us over a period of several months. With follow-up mailings, all but seven district
courts and six bankruptcy courts responded to the request for information by November.
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Inorming Jicial dRecusal Decsous: Party Disclosure of Financial Imaresn ifrmarion 7

M.DFla. orders One judge requires disclosure by standing orde, another requires
disclosure thrbough use of orders and case management tools.

ND.:Ga. LCvR 3.3 Certificate of Interested Parties

SD.Ga LCvR 3.2 -Disqualication of Judges r
local Rulies for thi Admiistration of Criminal Cases

ND. IlL. eR .2.23 Notification as to s

S. ill. LR 1ll.b DiscloSure of, n t .s

C.D.L ,1113 , Certificte of Int-eres

D. Kan. repaldLR 3.2; or- LR 3.2, R ire Cetfcation of Itrsted Pardes, has been ,
, ders; publicaccess to Jopealed. Soe udges tticnueotccllect financial interests in-
lists of financial hold-, forationfromparties;i somejudges instruct ;counsel to check a
ings liso fiancial holigs placed on file vith the clerk and notify 67

the if there " poten, financial tonflictof interest.

D.Me. LCvR83.7 C D isclosu t ent
LBankR 1002-1(b)(3) Di e Statement

DMd. LCvR 103.3- i of ns d Icia1 Interest

EMD.Mi. L 83.4 a Affiliations Financial Interest,"

ND.Miss. ppsed ins 'Other Entities with a K
LLR 3.1(D)Diet aianersinLigio

SD).Miss.' proposed Disclosurc of CqrIpore Afliliations and OtherEntitieswutha r
LR. 3.1(D) Direct Financa Intest in Litigation L,

ED. Mo. LR 2.09 Dislosre ofCooration Iti -sts

WID. Mo. LCvR 3.1 Disclosure Of Corpoion Ierests
D. Nev. LR 10-6 Certificate as t Interested Parties
D.N.H. LCvR 3.6(a)(4) AppearCes f''
ED.N.Y. LvR 1.9 - Disclosure of Interested Parties

SIDN.Y' LCvR 1.9 Disclosure of Interested Parties

WD. Pa. LR 3.2 Disclos Statement

D.S.C LR 26.01; 26.03(1); General Provisions Governing Discovery; Duty of Disclosure
26.04; 26.06(3); 26.07 7 g

SI. Tex. pretrial order Individual judges mandate financial disclosure using a standing L.
order served on parties during the inital pretrial and scheduling
conference. F

D. Vt general order General Order No. 45, In Re Disclosure of Corporate interests
ED. Wis. LR 5.05 Certificate of Interest
WD.Wis. operating procedure Private parties that are businesses, companies, or corporations are

expeed to disclose financial inres information on a form
provided by the clerk; there is no local rule or court-wide stand- r
ing order in effect -to compel disclosuret -.

'he district courts listed from the same state operate under uniform local rules provisions.
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Analysis of the Rules
Most of the district courts appearing in Table 2 have broader filing requirements than the

current requirements of FRAP 26.1. Not surprisingly, a number of them have disclosure

provisions modeled on the precursor requirements of FRAP 26.1, which required identi-

fication of affiliates and subsidiaries that are not wholly owned (e.g., D.Me., W.DMo,

D.N.H., D.Vt.).
The 1998 amendment eliminating the need to identify subsidiaries and affiliates is too

recent to have had widespread impact -as a model in the district courts. Nonetheless, the

current version of FRAP 26.1 has been the model for a few recently enacted district court

local rules. Two courts have filing requirements equivalent to the current FRAP 26.1 re-

quirements (CD.Mll. and E.D.Wis.)! One court has filing requirements incorporating

elements from both the current and precusor versions of FRAP 26.1 (E.D.Mo.). Our

1 - search also revealed that one court arguably has filing requirements that are narrower

than FRAP 26.1- (WJD.Pa.) 5

Ir-11 Variations in rules and procedures are as plentiful among the district courts as they are

L among the circuit courts of appeals. The rules differ from each other and from FRAP 26.1

on a number of dimensions, the most significant being: (1) who must file the information;

(2) the types of cases subject to the rule; and (3) what type of information is required. We

highlight some of the differences on these dimensions, including in the discussion not

only active, but also proposed and repealed rules.9

L* Who must file
Among the district court local rules, there is considerable variation in who must disclose

C information. At one end of the range is the narrow requirement borrowed fromFRAP
26.1 obliging "non-governmental corporate parties" to file disclosure statements (e.g., D.

Me., ED. Mo., W.D. Mo., D. Vt). The requirement expands only slightly to encompass

"corporate parties and corporate intervenors' in another court (D.D.C).
The type of party required to file disclosure statements is more widely drawn in other

courts. Several apply the requirement to other parties with an obvious business connec-

tion (e.g., NDJll., where aparty that is an affiliate of apublic company is required to file

information; WD.Pa., with filing requirements for any "corporation, association, joint

7 ' the CentraltDistrict,of ln6ois and Eastern District of Wisconsin local rules conform with FRAP 26.1,

except that they requre disclosure from amicus curiae in addition to corporate parties.,

kWRAP Z6.1 requires dsclosure of any publicly held company that holds 10 percent or more of the

party's stock The disclosure miandated by Local Rul 3.2 i the Western District of Pennsylvania is limited

to alipublicly held company which is an "affiliate" of the party, where "affiliate" is defined as "a person that

direstly, or indictly r one ,or moreintermediaies, controls, is controlled by, or is under common

Iconiol with, the ed entity." One of the court's judges has pointed out that unless a 10 percent owner-

t ship would be $ contrlling ,interest, disclosuIe would not be mandated under the local rule, making the

reqire ts less broad than those of FRAP 26.1.

9 lSome court~ haves the same rule provisions Citations made in this report to the rule in the Northern

Diit' )of Misissippi or thej Eastern District of New York, incorporate by reference the complementary

courtt with unifxrm local rilec&DSMiss. and S.DN.Y, respectively). Citation to the local rule in the West-

v ern District of Perinsylvania intorporates by referen the rule in the Southern District of Alabama, which

is identical T 'helocal ru6le XIhec Cniral Districitof ilminois is identical to the rule in the Eastern Disict of

Wiconi, exctfor minorwordtcanges.
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venture, partnership, syndicate, or other similar entity appearing as a party or amicus in 7
any proceeding"; and D.S.C., with filing requirements for "any party,(plaintiff or defen-
dant) that is either a publicly owned entity, or is a partner, parent, subsidiary or affiliate
of a publicly owned entity"),. intwo 4ourts, filing is-required of parties completing the r
pretrial phase of litigation, ithout regard ,to whether, the-partyis, a bsiness (B.D.Ark,
SD.Tex).

T.hebroadest filing requirements compel, early disclosure in civil cases from ,"all par-
ties"' (e.g.,,C.D.Cal., DKan;., N.D.Miss.), "all non-goveMme~ntal parties and amicus, cu-
riae ,unless theparty is a pro se, litigant" (C.D. 1l.), and "all private non-governmental
parties" (e g., Ni). Ga., Ill, ED.N.Y,),.Broad, filing requements arermore common
than narrow filing requirements.' ' I 1 I ' '' ' , " I b, ,!

,In 'a cfew instances, ,courts have ,specified particular ex;emptionspr incIusionsin the
partytypes expectedto disclose informationThree .courts exempt individuals filing ha-
beas corpus (D.Nev., D.S.C., S.D.Tex.).'Two courts exemfptpro se litigants ,(C.D~l,
D.S.C.). Other courts ,exemrptiparties in bankruptcy proceedings ,(D.S.C.)o part bies g fln
bankruptcy a asi, (S.D.Tex.). The Dtistrict of.SothCarli aad the So stric1
of Texas list ;ional parties exempt from filing. I

Amnicus ~curiae, ,lp~arties are specifi calynoted asincluons in a few of te, cot re-
*qui nti le'(SD .Ala, C.D , tW.D.Pa., EJDWis.).,

Types of Cases
Some district courts limit the disclosure to civil litigants only. Some require disclosure in
criminal cases, from either corporate defendants or the government. Bankruptcy pro-
ceedings, are, explicitly covered by ,the disclosure ,requirement in some of the'.district
courts. Applicability of disclosure requirements to bankruptcy proceedings, in other dis-
tric;t courts is ambiguous. The local rules in ,a few of the district courts note applicability
to special case categories involving agency review and maritime proceedings.-. , i

Types of Inforrtation
The scope of information that parties are required to disclose varies greatly among the
district courts. Essentially, however, each court requires parties to identify one or both of
the following: (1) entities having specific financial connections with the party and (2)
entities with aftnancial interest in the outcome, of the litigation (and, additionally,- the
nature of the intrest). These categories are notmittiaDy -exclusive and, aswe noted in
the disco' f the appellate court localrles, t distinction is blurred in practice.'

"nformation on financial connections typicaly inv olves, alistin g of paet corpora-
*tions,is~ub~sidiaries not' wholly owned, and affiliates that are publicly held (eDg., D.Me.,
EiX i., WD)Mo., D.N.H., D.Vt.). A few courts specify what is nmeant by the term "af- g
filiate" (e.g., NMDJll.,ED.D , W.D.Pa.). Typicaly, a corporation is consided an affili-
ate of a publicly owned corporation if it controls,4is conirolled by, or is, under common
control with the publicly owned corporation., Other financial connections information can -
in~clude idetiflcdtin of entites 'such as similarly situated master limitedptnehips,
real estate investment trustsjointvens, andsydicates (N.D ss.).

Informationion {financial interests involves either listing eniies with ' bstantl fi- F
nancial interest", or simply "an interest" in the outome of the litigation. Many courts il- L
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lustrate the kind of entities that may have financial interests in the case. These lists in-

L chude subgroups of entities such as associations of persons, firms, partnerships and corpo-

rations, unincorporated associations, and officers, directors, or trustees of parties. Some

r local rules also provide for the identification of insurers (e.g., C.D.Cal., D.Kan., D.Md.,

L E.D.Mi.).
One local rule simply requires parties to identify all public corporations with a finan-

cial interest in the outcome of the case (S.D.MU.). Another shows the crossover of finan-

cial connections and financial interests information by requiring a list of persons, asso-

ciations of persons, firms, partnerships, or corporations having a financial or other inter-

est which could be substantially affected by the outcome of the case, specifically to in-

cdude all subsidiaries, conglomerates, affiliates, and parent corporations, and any other

identifiable legal entity related to a party (N.D.Ga.).

In addition to requiring information on financial connections and interests, local rules

in the Northern District of Georgia and the Eastern District of Wisconsin require parties

to identify attorneys and law firms representing them in the proceeding. The Eastern Dis-

trict of Missouri has incorporated elements fromboth the current and precursor versions

of FRAP 26.1 by requiring corporate parties to report both publicly held companies

owning 10 percent or more of the party's stock and subsidiaries not wholly owned.

* . The two judges in the Middle District of Florida who use individual forms for collect-

ing disclosure information require parties in criminal matter to identify victims of the

conduct alleged in the indictment, if the victims might be entitled to restitution. A similar

L provision appears in the local rule for the Eleventh Circuit Court of Appeals.

Financial Disclosure Requirements in the District Courts

We have organized the district court local rules and other procedures into tables in alpha-

betical order by state. The tables summarize the following information:

(1) the types of parties required to file (Who must file);

(2) the type of information required (Required information);
(3) the tine for filing the information (iime of initial filing);

(4) the existence of a requirement that parties with nothing to disclose submit a nega-
tive report (Negative report);

(5) the form of Xt disclosure (Disclosure form);

(6) the number of copies required to be filed (Number of copies);
(7) the applicability of the rule to various case types and proceedings (Scope of appli-

cability)
(8) the existence of a stated duty for parties to update disclosed information (Obliga-

tion to update); and
(9) additional relevant information (Note).

Notes on table entries:
(a) Where a local rule refers to "counsel for the parties" or uses a similar phrase to

identify who must file disclosure, we. have substituted "parties" for the sake of

brevity (see Who must file).
(b) We use the phrase "identification of [e.g., parent companies, subsidiaries, and af-

14, filiates]" to summarize the type of information required of parties (see Required
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information). Local rules may use more precise phrasing; counsel may be re-
qUIred, for example, to "cert" a list of the names of interested parties.

(c) Sorne-couris require identification of law firms, partners, etc., that currently or
previously represented the party in the issue before the court. These requirements
are noted in the tables even, though they are not diricty related to the report (see
Required information)L

L.

L)
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U.S. District Court for the Southern District of Alabama

Local Rule 3.2, Disclosure Statement

Who mustfdle
L A corporation, association, joint venture, partiership, syndicate, or other similar entity

appearing as a party or amicus in any proceeding.
Required information
Identification of all parent companies, subsidiaries, and affiliates that have issued shares
or debt securities to the public, where: (1) "afflliate" means a person that directly or indi-
rectly through one or more intermedianes, controls, is controlled by, or is under common
control with, the specified entity, (2) "parent" means an affiliate controlling such entity
directly, or indirectly through intermediaries, and (3) "subsidiary" means an affiliate

L . controlled by such entity directly or indirectly through one or more intermediaries.
Identification of the represented entity's general nature and purpose; if the entity is

e unincorporated, identification of any members of the entity that have issued shares or
L debt securities to the public.

No listing is required, however, of the names of members of a trade association or pro-
fessional association where "trade association" is defined as a continuing association of
numerous organizations or individuals operated for the purpose of promoting the general
commercial, professional, legislative, or other interests of the membership.
Tine of inalfiling
At the timeof the filing of the initial pleading or other court paper on behalf of the party,
or as otherwise ordered by the court; if an emergency or other situation makes filing the
disclosure statement impossible or impracticable, the statement shall be filed within
seven days of the date of the original filing, or such other time as the court may direct.
Negative report
Disclosure Statement, but not the local rule, indicates that a negative report should be
filed.

Disclosure forn
Disclosure Statement Pursuant to Local Rule 3.2, located in Appendix A of the local
rules.

Number of copies
The local rule is silent.

L Scope of applicability
All proceedings.

Obligation to update
Stated.

Note
L. 9LR 32 of S.D. Ala. is identical to LR 3.2 of WD. Pa.
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U.S. District Court for the Eastern District of Arkansas

The court has no local rile on party disclosure of financial interests information. Several
judges require publicly traded corporate parties to advise the court of pending acquisi-
tions and actualmergers. The directive is issued with thel scheduling orderfor triaL ,

One judge, however, uses the Scheduling Order toisskue a ,different directive. This
judge instructs counsel to check a list of financial holdings that he has placed on file with
the clerk's office. Counsel is responsible for alerting the judge to possible fi6naial con-
flicts of interes"t ' fi " P , , J , 1 e , W ,M, ;, O4 nniar.n

L
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U.S. District Court for the Central District of California

Local Civil Rule 4.6, Certification as to Interested Parties
Rule 2.2 of Ch.VI, Local Bankruptcy Rules, Hing the Notice of Appeal
Rule 6.1 of Ch.VI, Local Bankruptcy Rules, Withdrawal of Reference from the

Bankruptcy Court

Local Civil Rule 4.6

Who mustfile
All parties.

Required information
Identification of all persons, association of persons, firms, partnerships and corporations
(including parent corporations) which have a direct, pecuniary interest in the outcome of
the case, including any insurance carrier which may be liable in whole or in part (directly
or indirectly) for a judgment that may be entered in the action or for the cost of defense.

Tine of initilfiling
Party's first appearance.

Negative report
The local rule is silent.

Disclosure form
Notice of Interested Parties; (form prescribed in the local rule).

Number of copies
L Original and two copies.

Scope of applicability
All civil actions and proceedings in the district court (by Local Rule 1.1) or matters of a
civil nature (by Local Rule 13(c)).

Obligation to update
The local rule is silent.

Rule 2.2 of Chapter VI (applies to bankruptcy appeals taken to the district court)

Who mustfile
Parties appealing to the district court from the bankruptcy court

Required information
Identification of interested parties (to be provided to the bankruptcy court clerk).

, rTime of intialfiling
At the time the notice of appeal is filed.

Negative report
The local rule is silent

Disclosure form.
The local rile is silent.
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Number of copies
The local rule is silent.

Scope of applicability
Bankruptcy appeals to the district court.
Obligaion to update
The local rule is silent.

Rule 6.1 of Chapter VI (applies to pending bankruptcy cases and proceedings
where a motion has been made to withdraw reference from the
bankruptcy court to the district court)

Who mustfile
Parties moving to withdraw reference of matters pending in the bankruptcy court and V
parties opposing such a motion.

Required infonnation
Identification of interested parties (to be provided to the district court clerk and to the
presiding bankruptcy judge).

Time of initialfling
With the motion to withdraw or with reply papers in opposition.
Negative report -
The local rule is silent.

Disclosureform fl
The local rule is silent.
Number of copies
The local rule is silent.

Scope of applicability
Pending bankruptcy cases and proceedings.

Obligation to update
The local rule is silent.

r
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U.S. District Court for the District of Columbia

L Local Civil Rule 26.lDisdosure of Corporate Affiliations and Financial Interests

Who mustfile
L Corporate parties and corporate intervenors.

Required information
Identification of any parent, subsidiary or affiliate of the party or intervenor which has
any outstanding securities in the hands of the public.

Tine of initialfiling
At the time the party's first pleading is filed.

Negative report
The local rule is silent.

Disclosure form
Form prescribed in the local rule.

ANumber of copies
The local role is silent.

Scope of applicability
Civil, agency, and criminal cases (General Rule 109); all other proceedings in the district
court (General Rule 101(a)) (including, by inference, bankruptcy cases and other pro-
ceedings in the district court).

Obligation to update

L Stated.

L
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U.S. District Court for the Middle District of Florida

One Middle District of Florida judge requires disclosure of financial interest information
by standing order.

Who must file
Civil: all non-government corporate parties; criminal: the government.

Required information
Civil: identification of all parent companies, subsidiaries (except wholly-owned subsidi-
aries), and affiliates that have issued shares to the public.

Criminal: identification of victims of the conduct alleged in the Indictment who are
entitled to restitution; and for any non-government corporate victims, identification of all
parent companies, subsidiaries (except wholly owned subsidiaries), and affiliates that
have issued shares to the public.

Time of initialfiling
Within eleven days of the date of the Standing Order

Negative report -
The order is silent.

Disclosureform .
The order is silent.

Number of copies
The order is silent

Scope of applicability
Civil and criminal cases.

Obligation to update
Stated.

A second Middle District of Florida judge obtains disclosure of financial interest in-
formation through use of several case management tools. These include a Case Manage-
ment Report (civil cases), Order Requiring [the] Government to File a Certificate of In-
terested Parties (criminal cases) and [Order titled] Notice to Counsel or Any Pro Se Party U
to Review and to Certify Compliance (bankruptcy cases).

Who mustfile
Civil: parties.

Criminal: the government; bankruptcy: parties, including pro se parties.

Required information
Civil: identification of all attorneys, persons, associations of persons, firms, partnerships
and corporations, including subsidiaries, conglomerates, affiliates, parent corporations,
and other identifiable legal entities related to a party, or as to which such party has a con-
trolling interest, that have an interest in the outcome of the case.
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CCriminal: identification of all persons, associations of persons,- firms, partnerships,
FL corporations, including subsidiaries, conglomerates, affiliates, and parent corporations

and other identifiable legal entities related to each Defendant, or over which Defendant
exercises a controlling interest and who or which may have a financial or monetary inter-
est in the outcome of the case or whose stock or equity value may be substantially af-
fected by the outcome of the case proceedings; identification of known victims, including
those to whom restitution may be owed.

L Bankruptcy: identification of any person, associations of persons, attorneys, firms,
partnerships, corporations, or entities whose stock or equity value may be substantially
affected by the outcome of the proceedings, including subsidiaries, conglomerates, affili-
ates, parent corporations and other identifiable legal entities related to a party.

Tine of initialfiling
Criminal and bankruptcy: within thirty days of the date of the order.

Negative report
The judge's case management report and orders are silent on this issue.

Disclosure form
The judge's case management report and orders are silent on this issue.

Nnrnber of copies
The judge's case management report and orders are silent on this issue.

Scope of applicability
Civil, criminal, and bankruptcy cases.

Obligation to update
Stated.

29



Informing Judicial Reczual Decisions: PaonDisclosure of Financiold brests Irformaion

U.S. District Court for the Northern District of Georgia

Civil Local Rule 3.3, Certificate of Interested Persons

Who m file
All private (non-govermental) partie's

Required information
Identification of persons,- associations of persons, firms, partnerships, or corporations
having either a cia n terest in or other interest which could be substantially affected
by the tcom o this particular case (the listing sha sp cally include all subsidiar-
ies, conglomets, affiliates, and parent,cororations, and any otheridentifiable legal
entity related to a party); idenificaion of each person serving as a lawyer in the pro-
ceedings.- C

Tune of initialfiling
Within fifteen days after the first pleading is filed by any defendant or defendants.

Negative report
The local rule is silent.

Disclosure form,
Certificate of Interested Persons; form of the certificate prescribed in the local rule.

Number of copies
The local nile is silent.

Scope of applicability
Civil cases.

Obligation to update
Stated.

Note
Counsel for all cases submit joint-certification; if the goverment is a party, however,
certification is submitted only by the private party or parties; in cases of default, the
moving party shall submit the required information before seeking any court action on
the case.
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U.S. District Court for the Southern District of Georgia

Civil Local Rule 3.2, Disqualification of Judges
Local Rules for the Administration of Criminal Cases

L 9IWho mustfile
All private (non-government) parties, both plaintiffs and defendants.

Required information
Identification of all parties; officers, directors, or trustees of parties; and all other persons,
associations of persons, firms, partnerships, corporations, or organizations-which have a

l financial interest in, or another interest which could be substantially affected by, the out-
come of tMe particular case.

Chuneofinitialfiling
With the first filing (and any subsequent filing) of a complaint and answer.

Negative report
The local rule is silent.
Disclosur formi
Certificate; of"Interested Parties Form, located in the'Appendix of Forms to the Local
Rules.

,,-Xad Number of copies

L The local rule is silent.

- . Scope of applicability
Civil cases (L.R. 3.2); criminal cases ('These Local Rules . . . are to be construed con-
sistently with the generally applicable (Civil) Local Rules, supra."); bankruptcy pro-
ceedings in the district court are presumed covered.

L Obligation to update
The local rule is silent.

L
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U.S. District Court for the Northern District of Illinois

General Rule 2.23, Notification as to Ailiates .k
The court expects to renumber General Rule 2.23 as General Rule 3.2 soon, if it has not
already done so. The provisions of the original rules are expected to remain intact. A
form titled "Disclosure of Affiliates Pursuant to Local Rule 3.2" will be provided to
counsel for reporting. This form.includes space for counsel to finish stock ticker sym-
bols.

Who` m.tfie
Any party a isan, apubli co mpany-.

Required iifornmaion
Identification of any public company of which the party is an affiliate, where

(1) The term "public company" means a corporation any of whose securities'are listed ,
on a stock excge or are the subject of quotations collected and reported by the Na-
tional Association of Securities Dealers Automated Quotations Systems,(NASDAQ).

(2),The term "affiliate of a public company" means another corporation that controls, '
is controlled by or is under common control with the public company. The term includes
but is not limited to a corporation 10 percent.percent or more of whose voting stock is
owned by the public company.

(3) The term "control' of a corporation means possession, direct or indirect, of the
power to direct or cause the direction of the management and policies of that corporation-
through the ownership of voting securities or otherwise. Li
Tine of initialfling
A plaintiff files notification with the complaint; a defendant files notification with the i
answer or with a motion in lieu -of answer,'if a party becomes a party after the filing of
the complaint, the notification is filed with the first pleading filed on behalf of the party.

Negative report
The local rule is silent.

Disclosureform
The local rule is silent.

Number of copies C
The local rule is silent.

Scope of applicability
Civil and criminal cases are presumed from the wording of the local rule, applicability to
bankriptcy cases and other matters is not known.

Obligation to update
The local rule is silent. .
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U.S. District Court for the Southern District of Illinois

Rule IL.I.b, Disclosure of Interested Parties/Afflates

Who u1stfile
Private (non-governmental) parties.

Required information
Identification of any publicly owned corporation, not a party to the case, that has a fman-
cial interest in the outcome of the case.

Time of initial filing
At the time of the initial pleading.

Negative report
The local rule is silent.

1
Disclosure form
The local rule is silent

Number of copies
The local rule is silent.

Scope of applicability
Civil.

Obligation to update
nThe local rule is silent
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U.S. District Court for the Central District of Illinois

General Rule 113, Certificate of Interest

Who must fe
All non-governmental parties and amicus curiae, unless the party is a pro se litigant (but
only corporate parties and amici provide financial information).

Required ingfonnation -
If the party or amicus is a corporation: identification of a parent corporation, if any, and
identification of corporate stockholders that are publicly held companies owning 10 per-
cent or more of the stock of the party or amicus.

Time of initialfiling
With the complaint or upon the first appearance of counsel in the case.

Negative report .
The local rule is silent.

Disclosure form
Form prescribed in the local rule.

Number of copies L
The local rule is silent.

Scope of applicability
Applicable in all proceedings in all of the courts in the district (CD-IL 1.1).

Obligation to update
The local rule is silent.

Note
Gen R 11.3 is similar to LR 5.05 of E.D.Wis. However, the pro se exception for filing
parties does not exist in the E.D.Wis. rule.

LI

3F
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U.S. District Court for the District of Kansas

Local Rule 3.2, Required Certification of Interested Parties
Adopted January 1999-
Repealed April 1999,

Local Rule 3.2 was adapted from Tenth Circuit Rule 46.1.3 entitled "Certification of In-
L terested Parties and Rule 42.1 "Dismissal for Failure to Prosecute." The court adopted its

local rule effective January 1, 1999, and repealed it in April 1999. Repeal was based on a
finding that problems with the rule's enforcement outweighed any advantage t(ee new
procedure potetially offered over existing automated procedures for identifying conflicts
of interest Seethe Part ed section titled ."A District Court's Decision to Repeal Its Local
Rule on Financial Disclosure" for more information about the court's decision to abandon

* Local Rule 3.2..
The structure of the repealed rule is summarized below.

ie~ ~ ~ h mu- fmle' i' ' S ,;.
All parties.,

Required 6' "for'm-ation!
L Identication of all persons, associations, of persons, firms, partnerships, cprporations,

gularibtor, insurers, affiliates, or other legal entities who are financially interested in the
A' outcome of the litigatio(if a large group of persons or firms can be specified by a ge-
neric description, no individual listing is required); identification of all parties not'named
in theicaption of the initial pleading or paper, for corporate parties and interested entities,
identificati ofall parent and subsidiary corporations;,identification of attorneys not
enteing an4awppearance in the court who have appeared for any party in any administra-'
tiveproceedin o to be reviewed, or iz any related proceedings that preceded the

* ~~actoionbeing pursuedim thiecourt.

Time of inialfiling
With'the initial pleing or other paper filed for a party.

LI 2Negative report
The local rule is silent.

Disclosurefonn
Form provided by the clerk and outlined in the local rule.

Nwnber of copies
The local rule is silent.

Scope of applicability
All civil proceedings.

Obligation to update
Stated.
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Note 1
The repealed rule established the following consequences for fa'ilure to comply: "If a
party fails to comply with the provisions of this rule, the clerk shall notify the party that
unless the failure of compliance is remedied within 10 days from the ,date of the notice
the following action will be taken; (a) If the party is a plaintiff, that the action will be L
dismissed as to that party plainrtiff, for lack of prosec ution; (b) if the partyis other than Da
plaintiff, that default will be entered aganstthat pat fort lack-of prosecution.No cases,
ever had these sanctions applied under the local rule.

Note2 2r
Excerpt from a July 2, 1999 letter from Clerk of the Couirt Ralph L. DiLoach to''Abel
Mattos of theA"'Ad nistrative Office ofthieUnited Stites Courts describing enforcement
difficuties withe repealed ule:'

"[The rule] required aUl parties to attach a certificate of Interested Parties to eiver ji-
tial pleading, filed mi every civil case. An issue quickly dev'elod regarding what consti-
tuted an 'initial pleading.' An example would be whether a Motion for Etensi,,on of me
(to answer a&Comrplaint) filed by a defendant would be considered an initial pleadig. ThPe L
docket clerks were overwhelmed with this issue as pleadings come with many different
tles. If a party filed to attach the required Certificate, a notice was sent from the Cldr's

Office' to the assigned judge idcatng on-;comppiance with the nle. The judgewould
then determine w er er ation wasneessay. henawas filed in

t t i w0 then assi ju a d mo a

"Needless tto rsay 'thEe amount ofpaperok geratleb th R wa voluminous. It
greatl kladot Clk' Office taff d chaber' 'A eatimpacted hew o, eaf

del time ~wassetfi igu nwt h ue Speia codes
were createdtonbereot"t gnredfoICyStakndliqenCrii-
cates filing sts. The court deteined that a lot of workaseg dno fi one L
'needle Mi ahaystack.",

LJ
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U.S. District Court for the District of Maine

Civil Rule 83.7, Corporate Disclosure Statement
Local Bankruptcy Rule 1002-1(b)(3), Disclosure Statement

Who mustfile
Civil cases: non-governmental corporate parties.

Bankruptcy cases: non-governmental non-individual debtors.

Required information
Civil cases, identification of all parent companies, subsidiaries (except wholly-owned
subsidiaries), and affiliates that have issued shares to the public.

Bankruptcy cases: identification of "affiliates" and "insiders" as defined in 11 U.S.C. §
101(2), (3'1). '.'

Thne of initialfiling
Civil cases: with the party's first appearance.

Bankruptcy cases: with the petition commencing the case, or within fifteen days of
filing the petition.

Negative report
IlTe local rule is silent.

Disclosure form
The local rule is silent-

Number of copies
The local rule is silent

Scope of applicability
Civil cases, bankruptcy cases.

Obligation to update
The local rule is silent

Note
Bankruptcy cases and proceedings pending in the district court are subject to disclosure
provisions under Maine Bankruptcy Rule 1001-1.
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U.S. District Court for the District of Maryland'

Civil Rule 1033, Disclosure of Affiliations and Financia Iterest

Who nFilfLe
Parties. 7

Required infomation
The identity of any parent or other affiliate, if the party is a corporation, and a description
of the relationship between the party and such affiliates; the identity of any corporation, A
unincorporated association, partnership or other business entity, not a party to the case,
which may have any financial interest whatsoever in the outcome of litigation, and the
nature of the financial interest; the term "financial interest in the outcome of the litiga- i
tion" includes a potential obligation of an insurance company or other person to represent
or to indemnify any party to the case; information to be provided to the district. court
clerk.

Time of initWfilng
When filing an initial pleading or promptly after learning of the information to be dis-
closed.

Negative report -
The local rule is silent.

Disclosure form
The local rule is silenta

Nunber of copies
TWO.''

Scope of applicability
Civil cases.

Obligation to update L
The local rule is silent.

8
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Ifornung Judicial Recusal Dccisio=5: Party Disclosure of Fuzia=W Intersts Irnmadon

U.S. District Court for the Eastern District of Michigan

Civil Rule 103.3, Disclosure of Affiliations and Financial Interest

Who mustfile
All corporate parties to a civil case and all corporate defendants in a criminal case, unless

the party is the United States or an agency thereof, or is a state government or an agency

or political subdivision thereof

Required infonnation
From a corporate party that is a subsidiary or affiliate of any publicly owned corporation

not named in the case: identification of the publicly owned parent corporation or affiliate,

and the nature of the corporate relationship (a corporation is considered an affiliate of a

publicly owned corporation for purposes of the rule if it controls, is controlled by, or is

under common control with a publicly owned corporation).
From partiesgene yident ion of any publicly owned corporation or its affili-

ate, not a party to the case, which has a substantial financial interest in the outcome of the

litigation that is aligned with the financial interest of the party by reason of insurance, a

franchise agreement, or indemnity agreement, and additionally, identification of the na-

ture of the substantial financial interest held by the corporation or its affiliate.

Timef initifiling
With the filing of the first pleading or paper, or as soon as the party becomes aware of the

corporate affiliation or financial interests, or as otherwise ordered by the judge to whom

the case is assigned.

Negative report
Required.

Disclosure form
Provided by the cler

Number of copies
The local rule is silent

Scope of applicabiity
Civil and criminal cases.

Obligation to update
Stated.
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U.S. District Court for the Northern and Southern Districts of Mississippi

(operating under uniform local rules)

(proposed) Local Rule 3.1(D), Disclosure of Corporate Affiliations and Other
Entities with a Direct Financial Interest inLitigation

'W must file
All parties (including amici) to a civil action, a maritime proceeding, or a bankruptcy
proceeding filed in the district court, and all corporate defendants in a criminal prosecu-
tion; the rule does not apply to the United States, to state and-local governments in cases
in which the opposing party is proceeding without counsel, or to parties proceeding in
fo2a p eris.

Requird informatpo;
A non-governmental corporate par must identify-patent corporations, publicly held
companies owning 10perent or mre Lof the party's stock, similarly situated master lim-
ited partnershps real estate investment trusts, joint.ventures, syndicates, or other legal
entities whose shares are publicly held or traded.

The disclosure forn, but not the proposed rule, asks that grandparent and great-
grandparent corporations beidentiied ' -

The disclosure form, but not the proposed rule, asks that publicly held corporations or
other publicly held entities that ihave a direct financial interest in the outcome of the liti-
gation be identified,; along with the nature of the interest.

Time of initilfiling
The clerk will deliver the disclosure form to parties with the notice of a case's having
been assigned to a districtjudge; return filing is required within ten days of receipt.

Negative report
Required.

Disclosure form
Disclosure of Corporate Affiliations and Other Entities With a Direct Financial Interest in
Litigation; the form is provided by the clerk.

Number of copies
The local rule is silent

Scope of applicability
Civil actions, maritime proceedings, bankruptcy proceedings, and criminal cases.

Obligation to update
Stated.

Note
Proposed local rule.
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U.S. District Court for the Eastern District of Missouri
C

LI Local Rule 2.99, Disclosure of Corporation Interests,

Who mustfile
Non-governmental corporate parties.

Required infonation
Identification of all parent companies of the corporation, subsidiaries not wholly owned,

Lo and any publicly held company that owns 10 percent or more of the corporation's stock

time of initial fiing
With the party's first pleading or entry of appearance.

L .

Negative report
Required.

Disclosureform
The local rule is silent.

Number of copies
The local rule is silent.

Scope of applicability
Civil and criminal cases.

Obligation to update
Stated; amendment to be filed within seven days of the change.

L.

F

I4
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U.S. District Court for the Western District of Missour!

Loal Rule 3.1, Disclosure of Corporation Invtrests

Who mustfile
Non-governmental corporate parties.

Required infornation
Identification of all parent companies of the corporation, subsidiaries (except wholly
owned subsidiaries), and affiliates that have issued shares to the public.",

Tune of initialfiling i

With the party's first pleading or entry of appearance.

Negative report
Required.

Disclosure form
'Me local rule is silent p
Number of copies
The local rule is silent.

Scope of applicability
Civil and criminal cases.

Obligation to update V
Stated; amendment to be filed within seven days of the change.

rS

p

L4
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L Informng Jugdic Recusal Decaons: Party Disdosure of Financial lnterests Informdtion

i11011 U.S. District Court for the District of Nevada

Local Rule 10-6, Certificate as to Interested Parties

Who mustfile
All private(non-governmental) parties, in cases, other than habeas corpus cases.

Required information
Identification of all persons, associations of persons, firms, partnerships or corporations

known to have an interest in the outcome of the case.

i-une of initialfiling
At the time counsel enter the case.

Negative report
Required.

Disclosure form
Form prescn1ied in the local rule.

Number of copies
The local rule is silent.

L Scope of applicability
All cases except habeas corpus cases.

L Obligation to update
The local rule is silent.

Note
The court finds the current rule insufficient, and has asked the Standing Committee on

Local Rules to consider a proposal modifying the rule to provide that -concurrent with

the filing of a complaint or a responsive pleading the party shall be required to file a list

of the names of any publicly traded subsidiary and/or parent companies and/or corpora-

tion of the party" (August 6, 1999, letter from District Court Executive/Clerk of the Court
Lance S. Wilson).

L
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U.S. District Court for the District of New Hampshire

Local Civil Rule 83.6(a)(4), Appearances '
Who mustfile
Non-govermental corporate parties and non-governmental corporate defendants. 7

Required information
Identification of all parent companies, subsidiaries (except wholly owned subsidiaries),
and affiliates that have issued shares to the public.

Tine of initialfiling
At the time an appearance is filed.

Negative report
The local rule is silent.

Disclosure form
The local rule is silent. C

Nwnber of copies
The local rule is silent. p
Scope of applicability
Civil cases, bankruptcy cases, agency review proceedings, and criminal cases.

Obligation to update
Stated.

Ell.

-A,

.L
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Informing Judicial Recusal Decisions: Party Disclosure of Fmancwl Interests Infnormadon

U.S. District Court-for the Southern and Eastern Districts of New York

(operating under uniform local rules)
Civil Rule 19, Disclosure of Interested Parties

Who mustfile
Private (non-governmental) parties.

Required information
,Identification of any corporate or other parents, subsidiaries, or affiliates Of the party, se-
cunties or other interests that are publicly held.

Tine of initialfiling-.
Filing of the initial pleading or other court paper on behalf of the party.

Negative report
The local rle is silent.',

Disclosurefonn
The reverse side of the civil cover sheet used in the Eastern District of New York has a
section directing corporate parties to identify corporate parents, subsidiaries and affiliates

Number'of copies
The local rule is silent

Scope of applicability
Cii actions.

Obligation to update
The local rule is silent.
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U.S. District Court for the Western District of Pennsylvania

Local Rule 32, Disdosure Statement IL
Who must' f' 'k
A corporation, association, joint venture, partnership, syndicate, or otiher similar entity
appearing as a party or amicus in any proceeding.

Required information r
Identification of all parent companies, subsidiaries, and affiliates that have issued shares
or debt securities to the public, where: (1) "affiliate" means a person that directly or indi-

- rectly through one or more intermediaries, controls, is controlled by, or is undercommon
control with, the specified entity, (2) "parent means an affiliate controlling such entity '
directly, or indirectly through intermediaries, and (3) ,"subsidiary" means, anaffiliate
controlled by such entity directly or indirectly through one or more intermediaries.

Identification of the represented entity's general nature and purpose.
If the entity is unincorporated, identification of any members of the entity that have is-

sued shares or debt securities to the public.
No listing-is requiredihowever, of the names of members of a trade association or pro-

fessiotnil association, where "trade association" is defined as a continuing .association of
numerous organizations or individuals operated for the purpose of promoting ,the general
commercial, professional, legislative, or other interests of the membership.

Time of initialfiling
At the time of the filing of the initial pleading or other court paper on behalf of the party,
or as otherwise ordered by the court; if an emergency or other situation makes filing the
disclosure statement impossible or impracticable, the statement shall be filed within
seven days of the date of the original filing, or such other time as the court may direct. in
Negative report
Disclosure Statement, but not the local rule, indicates that a negative report should be L
filed.

Disclosureform .
Form titled Disclosure Statement, located in Appendix A of the local rules.

Nunber of copies
The local rule is silent.

Scope of applicability
All proceedings.

Obligation to update
Stated. . r
Note
LR 3.2 of WD.Pa. is identical to LR 3.2 of SD.Ala.
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U.S. District Court for the District of South Carolina

LL1 Rules 26.01; 26.03(I); 26.04; 26.06(X); 26.07, General Provisions Governing
Discovery; Duty of Disclosue.

Who mustfile
Any party (plaintiff or defendant) that is either a publicly owned entity, or is a partner,
parent, subsidiary or affiliate of a publicly owned entity (except for parties in banlkuptcy
proceedings and other specifically exempted case types listed in Local Rule 26.01).

Required information
L, ' ' Identification of the publicly owned entity and its relationship to the disclosingparty;

identification of any publicly'owned entity not a party to the case that has a significant
, financial interest in the outcome of litigation and the nature of the interest

L Time of initialfiling
A plaintiff files disclosure with the initial pleading.

L A defendant files within thirty days of the later of (1) defendant's responsive pleading
or (2) the date on which the person asserting a claim against the defendant serves answers
to interrogatories' and produces documents pursuant to the local rule.

Negative report
The local rule is silent.

Disclosureform
The local rule is silent.

Number of copies
The local rule is silent

Scope of applicability
* . Civil cases, except for the following case types which are exempted under Local Rule

26.01: (a) habeas corpus cases; (b) all government foreclosure cases; (c) all government
r . forfeiture cases; (d) three judge court cases; (e) petitions to quash IRS summons; (a) re-

view of administrative rulings; (g) social security cases; (h) bankruptcy proceedings; (1)
veterans administradon recovery cases; 0) cases in which there is any pro se litigant, (k)
all cases assigned as multi-district litigation pursuant to 28 U.S.C. 1407; (1) condemna-

| tion cases, tad (in) claims for relief within the admiralty and maritime jurisdiction act set
forth in Rule 9(h) of the F.R.Civ.P. and the Supplemental Rules for Certain Admiralty
and Maritime Claims.

Applicability may also extend, by inference, to criminal cases (see references to de-
fendants in Local Rules 26.06(J) and 26.07).

l- Obligation to update
The local rule is silent

L
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U.S. District Court for the Southern District of Texas

Standing Order, Order for Conference and Disclosure of Interested Parties
The order is served on parties during the initial pretrial conference-

WhE0 mutfle ,J,
Parties appearing for an initial pretrial and scheduling conference.

Required information-
Identification of all persons, associations of persons, fims, partnerships, corporations,
affiliates, parent corporations, or other entities that are financially interested in the out-
come of the litigation; if a group can be specified by a geeral descripton, dual
listing is not necessary.

Time of initialfiling
Within fifteen days of receipt of the order.

Negative.report
The standing order is silent.

Disclosureform.
The standing order is silent. v

Nmnber of copies
The standing order is silent.

Scope of applicability L
Civil cases including cases litigated pro se, except for the following case types which are
exempted under Local Rule 8: (a) prisoner civil rights; (b) state and federal habeas cor-
pus; (c) siudent and veteran loan; (d) Social Security appeals; (e) bankmptcy appeals; and
(f) forfeiture of seized assets. . 7

Obligation to update
Stated.

Note
The standing order states, 'Tailure to comply with this order may result in sanctions, in-
cluding dismissal of the action and assessment of fees and costs."

7
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informing Judicial Recusol Deczszons: Porty DLsdosra of Fimncial Intrests Informadion

U.S. District Court for the District of Vermont

General Order No. 45, In Re: Disclosure of Corporate Interests
The court expects to convert the standing order into a formal local rule when local rules
revision is next undertaken.

L ~ l~ -
Wcho mustfile
All non-governmental corporate parties.

Required information
Identification of parent companies, subsidiaries (except wholly owned subsidiaries) and
affiliates that have issued shares of ownership to the public.

Tame of initialfiling
With a party's first appearance.

Negative report
The order is silent.

Disclosureform
The order is silent.

LI NNmber of copies
The order is silent.

L Scope of applicability
All proceedings.

r Obligation to update
Ll The order is silent.

L
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LJ
U.S. District Court for the Eastern District of Wisconsin

Local Rule 5.05, Certificate of Interest

Who mustflk-
All non-governmental parties and amicus curiae (but only corporate parties and amid
provide financial information).

Required information
If the party or amicus is a corporation: identification of a parent corporation, if any, and L
identification of corporate stockholders which are publicly held companies owning 10
percent or more of the stock of the party or amicus. F

iane of iitial fling'
With the appearance of the party or upon the first filing of a paper on behalf of the party,
whichever occurs first.

Negative report
The local rule is silent.

Disclosure form L
Form prescribed in the local rule.

Number of copies
The local rule is silent.

Scope of applicability
As a practical matter, the rule is applied only to civil cases, although nothing stated in LR
5.05 or other local rules of the court specifically limits the scope of disclosure to civil
cases. L
Obligation to update
The local rule is silent.

Note
The rule requires the following additional information: the full name of every party or
anicus represented in the case and the name of all law firms whose partners or associates
appear for a party or are expected to appear for the party.

The court is currently revising the local rules and expects to renumber Local Rule 5.05
and move it to a section titled "General Local Rules"; such a move would make the re-
quirement for disclosure applicable to "all proceedings."

LR 5.05 is very similar to GenR 113 of C.D. 1ll.
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F U.S. District Court for the Western District of Wisconsin

The court has no local rule, court-wide standing order, or individual standing orders on

,,,the subject of party disclosure of financial interests information. Private parties that are

businesses, companies, or corporations are expected, however, to provide such informa-

tion at the outset of a case od a form provided by the clerk.

Who mustfile
L Private (non-governmental) parties that are businesses, companies, or corportons.

Required information .

If a party is a subsidiary or affiliate of a publicly o wned corporation, the party is required

to identify the parent corporation or affiliate, and the relationship between such and the

party; the party is also to identify any publicly owned corporation not a party to the case

that has a financial interest in the outcome of litigation and the nature. of the financial in-

terest.

L une of initialfling.
At the time of initial pleading.

Negative report.
L - No written procedure indicates whether a negative report is required.

Disclosureform
A form titled Disclosure of Corporate Affiliations and Financial Interest is provided by

the clerk.

Number of copies
Not known.

Scope of applicability
' Civil cases.

Obligation to update
No'written procedure indicates whether parties have an obligation to update the disclo-

sure form.

U
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District Judge Views on the Utility of Financial lnterestsl nformation
To learn whether local filing requirements meet the needs of the district courts, and to
learn about the efficacy of FRAP 26.1 filing requirements, we wroteltotchief judges (in
some instances, individual judges) in district courts where financial disclosure is routine.
In district cour with filing requirements equivalent to FRAP 26.1, we asked whether the
judges found the local r~ule sufficient to identify conflicts of interest and whether the in-
formation provided under the local rule had ever fied ato, signal,,a conflict of interest. in
district courtswhere fng requirements are more extensive thai those of FRAP 26.1, we
asked whether judges found the additional iiformation useful in detecting conflicts ofinterest and'' whethe thejudge'swer6 awareo insances i 'which liiting disclosure to
FR 261 requirementsw ha led togl a conflic t o interest.

Filing RquirementsEquivalent tof FIR 2. , II

Two courts have financial disclosure requirements that are essentially equivalent to thelimited requirements of MO 26.1 We asked the chiefjudge the following questons:7
(1) Have the judges in your district found that Local Rule [number] permits them- to

identify potential financial conflicts of interest?
* (2 Areyouaware of circuinstances inyour court where Local Rule [number of the

relevant local ̀ u I failed t priSde2 sufficient information to alert a judge to a
conflict of interest requiring recusal? . .Both judges ,responded Ir,,,tpondedpaffirmatively toe the first question and negatively to the second

question. The reAquir nnts h#ave been in effect only a short time, but both courts' report
that limitedfinanicial disclosure requirements have been satisfactory.

Filing Requirements That Go Beyond FRAP 26.1
Courts broaden their disclosure requirements by extending the range of filing parties or 7
the type of information to be filed, or both. We posed the following questions to chief L
judges (and modified questions to two M.D.Fla. judges) in courts with broadened disclo-
sure requirements:

(1) Have the judges in your district found collected information that goes beyond what
is required by FRAP 26.1 useful in detecting potential conflicts of interest?

(2) Are you aware of circumstances where limiting the requested information to that
required by FRAP 26.1 would have failed to alert a judge to a conflict of interest
requiring recusal?10

Nineteen of twenty-two judges contacted responded." Thirteen judges responded by
letter and six responded by telephone. Two of the letter responses were drafted by indi-
viduals to whom the chief judge had referred the matter (one a judge, the other the clerk
of court). One of the telephone responses came from the clerk of court acting on behalf of

10We also asked a third question, 'Does the court's collection of financial interests information that goes
beyond what is required by FRAP 26.1 serve a function other than assisting judges in determining their
recusal obligations?' There were no affirnative responses to this question.

" We located a new district court local rule as we finalized the report and did not solicit a response from
the court's chief judge.
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the chief judge. In the discussion that follows, we do not distinguish between local courtV rules and other directives. We refer to them collectively as "rules."
The responses to the questions are summarized in Table 3. One chief judge reported

having polled the judges of the court; the responses of the individual judges were consis-
L - tent and they are reported as a single count in the table below. A second chief judge for-

warded the questions to the judges in his district and heard back from one colleagues who
responded to both questions in the negative. We have eliminated the response of the sec-
ond judge as well as the response offered by that court's Vice Chair of the Advisory
Committee on Local Rules in support of the need for broad disclosure. The response of
the court that wrote to say its local rule requires less disclosure than FRAP 26.1 is omit-

L ted from the totals for the first question.

Table 3. District Judge Reports on the Usefulness of More wIformation

7 Question Yes No Difficult No re-

Have the judges in your district found collected information
that goes beyond what is required by FRAP 26.1 useful in de-
tecting potential conflicts of interest? 11 1 2 4

L. Are you aware of circumstances where limiting the requested
infounation to that required by FRAP 26.1 would have failed to 2 7 3 6alert a judge to a conflict of interest requiring recusal?

When asked about the utility of collecting information that goes beyond FRAP 26.1
requirements, eleven of the twelve judges who framed a response to the question said that
broader information is usefuL Respondents tended to support this assessment with addi-
tional comment. Two judges described their court's rule as having "prophylactic" value.
Two other judges stated that it is best to provide judges with as much information, as
early as possible, to avoid later conflicts. Two more judges cited the need to be sensitive
to the appearance of a conflict of interest as well as any actual conflict of interest

7 When asked whether they were aware of circumstances in which the limited FRAP
L 26.1 reporting requirements would have permitted a conflict of interest to go undetected,

only two of nine judges responding to the question answered affiratively. Five respon-
dents qualified their answers to our questions by noting that the court's local rule had notL been in effect very long.'2

The reports on these two related, but distinct, questions may appear to present a con-
tradiction. In courts where broader disclosure is routine, there is strong support for infor-
imation that goes beyond what is required by FRAP 26.1. In those same courts, however,
there is only limited evidence favoring the utility of the additional information. The fol-El lowing observation by one of the respondents explains the apparent contradiction:

Having answered your specific questions,Il would like to add my personal view of the utility of our
Local Rule. in contrast to that of FRA.P. 26.1. I believe we intended that the certificate serve a pro-

I21n contrast, two respondents indicated tiat their rule had a long history. An additional respondent vol-
unteered that the court's rule had been in effect two years, but the need to act on the information disclosed
occurred rarely.
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phylactic function. No matter how carful a judge may be in reviewing cases for possible recusal, there
will always be some possibility of an unforeseen circumstance. I think we intended our Local Rule to-
place the burden on the partie ,of informing us of any circumstance which could possibly trigger a
recusal.'Thus, if a judge relies on information in the certificate, but later'the necessity for recusal, be-
comes apparent, it, will be clear from the public record that the pardes did not adequately advise the
judge of the relevtfts. While this would not insulate thejudge's failure to recuse from judicial
,scrutiny, it would be helpful in explaining thejudge's pred icament to the partes and the public.

A Distict Ciurt's Decision todRepeal Its Local Rule on Financial DIsclosure 7
In the course of our -esearch, we became awarethat the District of Kansas recently
gadopte~d andlthen abandoned,,aloc rule on disclosure, finding it excessively burden-
some. The circumstances leadingto the adoptionaandrpeal,,were unusual, and we did not
find a similar situation in other district courts, but we felt it was important to speak with
personnelin that court to learn whether their experintepmight inform general considera-
tions of whether, and how, to draft such rules. This section summarizes our understandng ,
of the cour eXperience.t3

Newspaper articles appearing in May 1998 reported that some federal judges inthe
Kansas City ,areahad presided oversitis involving compianies' inbwhich thejud'ges owned
stock. Judges in the Distict Kansals responded to rthe articles by adoptingk a local le
requ4mg coinsel to disclose fanci l information in ciil cases. Ihe rule,4whichiwas in-
tended tohelp, inform judicial disqiafcatdion andrecusa decisions, wepnt itoef on
January 1 

'1999.1

Local Rul~el32 required every'party in evy civilcae to atth a Certficae of Intier- L;)
ested to the party's initialpleadin Te rule stated that sanctions of dis al or
default wg t would be imposed on partiesfamg to comply wite ree" Attor- on

nescopi4b identifying., as applicbe

ne~, 1e 7
I ophc~irieoftleitigtion4 W L1

and sbiircoprtosfo praearties and Inertd pnti

4 , not na in e c in t al plea r paper, Ind U
-w F [ i t , i.i 1 ' > . ul't.- 914 , < lp t i ! .

u3 Honorable, John W. Lungstrum (U.S. District Court Judge), Sheryl Loesch (chief deputy clarkIngrid
Campbell ( c giiersor), and Lee Kinzer (operations manager) spoke candidly and were especilly
helpful in 4escribing the court's experience. In addition to their reports, we have also relied i! io on
in a letterritn and provided to us by the clerk of the court, Ralph DeL och. This leter d
several ,probilemB lountered with the rule,,,and was addressed to Abel Mattos, an Aduministrative Ofice
employee >,w~ho ts the UJudicial Conferenpce Committee on Court Administration and Case MbagemeuL

14 I ,The cou ils developed an education program to raise awareness of theissue with judges and cham-
bers ttaff,!t an ted hsoftware in the clerk's olicel to automatically screen foirtflicts of intere t

15n One h di trct court, the Southern'District of Texas, explicitly Y s that fairerto comply
with discls~zrc' requirements may result in sanctions, including disisal of the ,action and asssment o
fees land-,csts. he!ii;ng ,ofthe disclosure statement and, the parties to whom the.rle applies differ sub-
stantially frnl h timing a,,nd parties co`vered by the District of Kansas;mle. The SouernD i Texas
requiresl disclpsure frm parties that have proceeded to the pretrial conference tage.
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(4) attorneys not entering an appearance in the court who have appeared for any
party in any administrative proceedings sought to be reviewed, or in any re-
lated proceedings that preceded the action being pursued in the court.

L Court sources r d that problemas wiith the rule arose soon after it was enacted. One
set of problems derived from how the rule, was implemented and administered. To safe-r . guard against early, inadvertent rulings in cases presenting a conflict of interest, the court

L required compliance with the rule before a case was allowed to go forward. Clerk's office
staff were charged with determining initially whether parties had complied. Resolution of

r compliance questions required considerable staff time; special docketing codes had to be
created to enable the court to track delinquent filing status oncertificates; paper gener-
ated by various tracking procedures was voluminous. Clerks found aspects of the rule

r ambiguous and often referred decisions on compliance to chambers staff and the assigned
judge for final determination. Many cases were stayed pending resolution of compliance
issues and few conflicts were identified.',

C A few examples of the reported problems may be illustrative. Local Rule 3.2,required
every party to attach aCertificate of Interested Parties to its initial pleading or paper. The
absence of an attachment might signal either that parties had no iformation to disclose
or, alternatively might present an instance of, noncompliance. Paperwork would go to
chambers, with a label indicatingithat the party was "possibly",non-compliant. The inter-
pretation of "initial pleading or paper" as a trigger for, the filing requirement was' also

L grounds for conusion, since initial pjcadings may appear under various titles, and mnany
filings fail to ;conforn to the traditional complaint-answer sequnce,. if a complaint were
followed by a respondent's, motion to extend time, for eample, docket clerks had to seek
clarificationm on whether to consider the motion as the initial pleading.

Another lf'set of problems followed firom differences in how vigorously the court's
.Judges pursued compliance. Some Judges 'were strict about compliance, and would stay
proeedings until s tatemens were filed. Oter judge alowed cases to proceed, because
the disclosure statements were not needed for their own recusal deteinations..The latter
group of judges included those with few or no assets pre ng possible conlicts of i-
terest, and those who, after publication of the newspaper articles, took the initiative of
providing the clerk's office with a list of their corporate holdings. Judges who made their
holdings publicly available held counsel rsponsible for consulting the lists andbringing
potential conflicts of interest to their attention. The ambiguities complicated the work of
clerk's office staff, who were responsible for seeking compliance, and notifying parties
that their failure to comply would result in sanctions i co mpliance was not forthcoming.

Counsel, we were told by court ,sources, often fournd compliance burdensome, owing
to the volume and detail of information required. Thisiwas true particularly in cases
where legal relationships between various entities were complex We wee told that par-
ties found the reach of the disclosure reqireimet confusing, and te ef'fort to compile
and rolss-check lists expensive and time-onsuming. Court staf rportly pent a lot of
time advising counsel on the filing requirements.

The judges of the court repealed Rule 3.2 in April 1999, a few months after enactment.
The vote to repeal was unanimous, and no alternative local rule was adopted. The court

L now leaves it to individualjudges to decide whet disclosure is required in cases before
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them. Two of the court's judges still require parties to file financial interests information.
The three judges who made the names.'of portfolio-held companies publicly available
continue to do so and provide the clerk's office with monthly updates. All judges with a 7
potential need to recuse for financial reasons provide the' Clerk's office with information L
compaiiblewith lihe court's-automated screeig softare.',

Many of the problems experienced with Rule 3.2 ere, admiistativein nature. TheC
problems and inefficiencies of 'the newly instated procedure placed obvious burdens on
court staff, but several factos make conclusions about the shortcomings of the 'procedu
risky. First, the procedure6was -n e t for only a short a period of time. With increasing
experience, it is Ireasonable to expect thiat staff would develop operating-pprocedures to
a~ddress questionsthey struggled with initially. Increasing exerience and education ef-
forts should also reduce confusion experienced by the bar. Second, minor changes to'the
rule's provtisions igtgreatly reduce procedural anda'dminiistrative ambiguity. AMend-
ing the rule to require (negative) disclosure statements "froIm' parties wit notding to dis-
close, for example, wod clarif:y wIherI comliace 'was 'reached inindividual cases.
Third, the courtappeartohave oeated wi parallel syemsin pace for potential f
nand conficts of test S ded fnancial interests ormation t par-
ties,,l whieot'hers collected such informaio fr odm` paties. The commitmeht to seeing >

tes coml wit th e rl wu likely d on hich t the judge favored.&f'
te ecauseof the se cistan lsons 'that the Ruleis Comittee porother' isict '

cour;;ts might ta away from the District of Kansas experince are sosomewhat limed. pur
inv iewe JOIte pracef judicialfinaial i matio ai l e for
party insp]ztion in lieu of hav~in parties file ldisclosure dI' al fe pisions. Many
federal judges areeiplly go r~istic~bsting- o assiets , an the events in
aa ugest t tal forri g wheal uleis inension with the
Prac ini lg Ob tKp n m e m ost infora-r
tivel fisa demonst6vn oSwt cMi bu Al not gojl ' ilbwena conAin lements re- t
qm remen 1 f pr ries to tie mania inerst infrmat;;1Ion.fti 1 if l 9JP |}ll f 1; lel
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Part IV. Analysis of Financial Disclosure Filing Requirements in
L the Bankruptcy Courts and Bankruptcy Appellate Panels

The district court in which a bankruptcy case commences has jurisdiction over the case,
and a district court judge may handle first-level bankruptcy adjudication. The district

Lb courts additionally hear appeals from final judgments, orders, and decrees of the bank-
ruptcy court Typically, however,, a district court will refer a bankruptcy matter to the

7 bankruptcy judges in the district's associated bankruptcy court Most of the bankruptcy
courts have local rules governing procedural aspects of bankruptcy cases referred from
the district court. Consequently, requirements for financial disclosure in bankruptcy mat-
ters may be found in both the district courts and the bankruptcy courts.- Our search for
bankruptcy courts with local rule requirements for financial disclosure turned up four

_ such courts. Table 4 identifies the baty cuts andtheir provisions.'6

Table 4. U.S. Bankruptcy Courts Requiring Party Disclosure of Fancial Interests Information

_ , °$ Local Rule or
Court Directive Rule itle

A; Bankruptcy Court for the LBankrR 5004-1 Disclosure of Corporate Affiliations and Financial
District of Columbia Matters

Bankruptcy Court for the Uniformity of Local Rules forBanlruptcy Cases; Uniformity of
S.D. Georgia Practice Statement Practice Statement '>is

Bankruptcy Court for the District Court Gen- Ihe general and civil rules of the district court apply
L C.D. Illinois era] Rule iL il of the courts in the district.

r Bankruptcy Court for the LBankrR 1002- Disclosure Statement
D. Maine i(b)(3)

Each of the bankruptcy courts listed in Table 4 is in a district where the district court
has a financial disclosure rule in effect. With the exception of the bankruptcy court in the
District of Maine, the bankruptcy courts follow the disclosure rule of the district court
Local Rule 5004-1 of the bankruptcy court for the District of Columbia states that the ap-L plicable rule from the district court applies to adversary proceedings and contested mat-
ters in the bankruptcy court The Uniformity of Practice Statement in the local rules of

P-1 the bankruptcy court for the SD Georgia directs that the relevant rule of the district court
L applies by incorporation to bankruptcy cases and proceedings. General Rule 1.1 of the

district court for the C.D. Mllinois directs that the general and civil rules of the court apply
in all of the courts in the district including the bankruptcy court.

Parties appealing a final judgment from the bankruptcy court to the district court in the
Central District of California -are subject to filing requirements under local bankruptcy
rules of the district court (see Table 2). Parties moving to withdraw reference from the
bankruptcy court to the district court must meet the same filing requirements. The bank-
ruptcy court for the Central District of California does not, however, require disclosure in
cases referred from the district pourt.

"6 Standard Bankruptcy Form 7, Statement of Financial Affais, is completed by debtors and provides the
A, court some, albeit limited, financial information.
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Pursuant to 28,U.S.C. §158(b), appeals from bankruptcy court judgments, orders, and
decrees may be heard'by a bankruptcy appellate panel instead of a district court The pan-
els consist'of tbree sitting bankruptcy judges designated'by- the circuit council. Six circuit
judicial councilshave established such bankruptcy- appellate panels.'7 Four of the courts
of appeals in those six circuits have' albcal ule requiring disclosure of financial interests L
infoimation. Table 5 lists the couts and their rules.

TableS. Bankruptcy Appellate Panel Rules Reuiring Party Disclosure of Fin terests nornmation
) ' ,~JD'1, SIETYF{ 'ppe,1,"j Paetl~d Requidut r ity D - *n1

Bkpc nApell nkpt* At Lml Rules, - U Title
Panel "O1-ueA
SecondCirc'uiY ,lBAP LR 8009.(c) DiscloBuLe of interestiePadres "

Eighth Circuit ,AP LR,8009A(l) Certfation, of Interested Parties
Ninth Ciuit BA R 5 Certiiio as to Inted Parties
Tenth Circuit- BAP LR800l-2(b) Certificate of Intes Parties

Financial Disclosure RequIrements in the BankrUptcy Courts and L
BankruptcyAppellate Panels,
Tables summarizing bankrup court local rules and provisions for handling 'appeals by F
bankruptcy appellate panels follow. The frt is identical to tables' summarzing the
district court provisions~,

l~ ~ ~ ~ ~ ~ ~~~~~~~f

:~~~

-~~~~~

n Circuit court of appeals with BAP programs are the First, Second, Sixth, Eighth, Ninth, and Tenth cir-
cuits. The district courts within a circuit are not required to participate. Only the Ninth Circuit has fall par-
ticipation by all district courts within the circuit.
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U.S. Bankruptcy Court for the District of Columbia

L Local Bankruptcy Rule 5004-1, Disclosure of Corporate Affiliations and Fmnancial
'Matter'' s

Local Bankruptcy Rule 5004-1 does not yet reflect recently completed revisions to the
District Court Local Rules. Local Bankruptcy Rule 5004-1 should reference Local Civilr Rule 26.1 in lieu of Local District Rule 109. Local Bankruptcy Rule 5004-1 currently
reads: "Local District Rule 109 applies to adversary proceedings and contested matters in
the Bankruptcy Court, with the required certificate to be filed in contested, matters with a
party's paper commencing the contested matter or, a party's paper opposing the relief

L sought in the contested matter+"

H7o mustfi "-
Corporate parties and corporate intervenors to adversary proceedings and contested mat-
ters in the bankruptcy court.

Required information
In conformance with Local District Rule 109 (now Local Civil Rule 26.1) of the District
Court for the District of Columbia, a party or intervenor must identify any parent, sub-
sidiary, or affiliate of that party or intervenor which has any outstanding securities in the
hands of the public.

Trne of initial fling
L With a party's ipaper commencing the contested matter or a party's paper opposing the

relief soughtin the contested matter.

Negative report
The local rule is silent.

Disclosureform
L The form prescribed is the same as for the district court.

Number of copies
The local rule is silent

Scope of applicability
Bankruptcy cases.

Obligation to update
Stated in the district court local rule, so applicable in bankruptcy matters as well. --

L Note
Local Bankruptcy Rule,5004-1 makes parties to adversary proceedings and contested
matters in the banknrptcy court subject to the same disclosure provisions required by the
district court

L U ~~~~~~~~~~~~59



Nporming JudkW lRcusd DeWms: PaMr yisdosure ofFbwmcal Intrnslofono K
U.S. Bankruptcy Court for the Southern District of Georgia

Local Rules for Bankruptcy Cases: Uniformity of Practice
The Uniformity of Practice Statement directs that Civil Local Rule 3.2 of the U.S. Dis-
trict Court for the Southern District of Georgia applies by incorporation to bankruptcy r
cases and proceedinigs.. '.
Who must file
All p~rivt (nn-gov~erinm t)pris
Required information
Inconformance- with Local Rule 3.2 of the district court, parties identify all parties; offi -
cers, directors, or trustees of parties; and all other persons,-associations of persons, firms,
partnerships, corporations, or organizations which have a financial interestsin, or another
interest whichbiouldbe substantially affected byithe outcome of the particular case.,
Time of initial filing
The local rule is silent. L
Negative report
The local rule is silent.

Disclsire font
Certificate of Interested Parties, located in the Appendix of Forms to the Local Rules.
Number of copies ,
The local rule is silent.

Scope of applicability
Bankruptcy cases in bankruptcy court.

Obligation to update
The local rule is silent.

m

U.S. Bankruptcy Court for the Central District of Illinois EJm

General Rule 1.1 of the U.S. District Court for the Central District of Illinois directs that
the general and civil rules of the court apply in all of the courts in the district.
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U.S. Bankruptcy Court for the District of Maine

Bankruptcy Rule 10021(b)(3), Disclosure Statement

Who mustfile
Non-governmental, non-individual debtors.

Required information
C Identification of all "affiliates" and "insiders", as defined in 11 U.S.C. §101(2),(3i).4

Under 11 U.S.C. §101(2) "affiliate" means-
(A) entity that directly or indirectly owns, controls, or holds with -power to vote, 20

percent or more of the outstanding voting securities of the debtor, other than an entity that
holds such securities (i) in a fiduciary or agency capacity without sole discretionary
power to vote such securities; or (ii) solely to secure a debt, if such entity has not in fact

L . exercised such power to vote;
(B) corporation 20 percent or more of whose outstanding voting securities are directly

or indirectly owned, controlled, or held with power to vote, by the debtor, or by an entity
that directly or indirectly owns, controls, or holds with power to vote 20 percent or more
of the outstanding voting securities of the debtor, other than an entity that holds such se-

r curities (i) in a fiduciary or agency capacity without sole discretionary power to vote such
securities; or (ii) solely to secure a debt, if such entity has not in fact exercised such
power to vote;

(C) person whose business is operated under a lease or operating agreement by a
debtor, or person substantially all of whose property is operated under an operating
agreement with the debtor, or

(D) entity that operates the business or substantially all of the property of the debtor
under a lease or operating agreement.

Under 11 U.S.C. §101(31) an "insider' includes-LI (A) if the debtor is an individual: (i) relative of the debtor or of a general partner of the
debtor, (ii) partnership in which the debtor is a general partner, (iii) general partner of the
debtor, or (iv) corporation of which the debtor is a director, officer, or person in control;

(B) if the debtor is a corporation: (i) director of the debtor, (ii) officer of the debtor);
(iii) person in control of the debtor, (iv) partnership in which the debtor is a general part-

-~ ner, (v) general partner of the debtor, or (vi) relative of a general partner, director, officer,
or person in control of the debtor,

(C) if the debtor is a partnership: Ci) general partner of the debtor, (ii) relative of a gen-
eral partner in, general partner of, or person in control of the debtor, (iii) partnership in

L. which the debtor is a general partner; (iv) general partner of the debtor, or (v) person in
control of the debtor,

(D) if the debtor is a municipality, elected official of the debtor or relative of an
elected official of the debtor,

(E) affiliate, or insider of an affiliate as if such affiliate were the debtor, and
(F) managing agent of the debtor.

Tine of Filing
I With the petition or within fifteen days thereafter.

6
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Negative report
The local rule is silent.

Disclosureform
The local rule is silent.

Nunber of copies
The local rule is silent.

Scope of applicability '
Bankruptcy cases and proceedings under Title 11 pending in the district court and in the
bankruptcy court (Local Bankruptcy Rule 1001-1).

Obligaton to update
The local rule is silent.

Li

LJLI

L
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Bankruptcy Appellate Panels in the Second Circuit Court of Appeals

BAP Local Rule 8009.1(c), Disclosure of Interested Parties

Who mustfile
Private (non-governmental) parties.

Required information
Identification of persons, associations of persons, firms, partnerships and corporations
which may have an interest in the outcome of the case; identification of the connection
and interest in the appeal.

7-Tne of Filing
With the initial brief.

Negative report
The local rule is silent

Disclosure form
The general form of the disclosure certificate is prescribed in the BAP rule.

Number of copies
The local rule is silent.

Scope of applicability
Bankruptcy appeals before a bankruptcy appellate panel.

Obligation to update
The local rule is silent.

Note
The information is provided on the inside cover of the initial brief.

63



Inforimng Judido RecusalDedons Pary Disdlosure of Fnancil InTr Iformation

Bankruptcy Appellate Panels in the Eighth Circuit Court of Appeals

BAP Local Rule 8009.A(1), Certification of Interested Parties

Whso must file
Appellant (and appellee if the appellee exercises the option to prepare and file a separate I
appendix with its brief, Internal Operating Procedures Manual at IOP IL2).

Required inforrmadon.
Identification of parties that have an interest in the outcome of the appeal; identification
of the connection and interest in the appeal.

Time of Filing
At the same time as a party's brief (Internal Operating Procedures Manual at IOP

Negative report .
The local rule is silent.

Disclosure form .
The general form of the disclosure certificate is prescribed in the BAP rule.

Number of copies .
The local rule is silent.

Scope of applicability 7
Bankniptcy appeals before a bankruptcy appellate panel.
Obligation to update
The local rule is silent

Note
The information is provided in an appendix to the appellant's brief. C

6I

Li.
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Bankruptcy Appellate Panels in the Ninth-Circuit Court of Appeals

BAP Local Rule 5(c), Certification as to Interested Partes

Who mustfile
Parties.

Required information
- Identification of all persons, associations of persons, firms, partnerships and corporations

which have an interest in the outcome of the case.

Time of FiingF The local rule is silent

Negative report
The local rule is silent.

Disclosure form
The general form of the disclosure certificate is prescrbed in the BAP rule.

Numnber of copies
The local rule is silent.

Scope of applicability
Barnruptcy appeals before a bankruptcy appellate panel.

Obligation to update
The local rule is silent.

Note
L The information is provided on the inside cover of the initial brief.

L
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Bankruptcy Appellate Panels in the Tenth Circuit Court of Appeals

BAP Local Rule 8001-2(b), Certificate of Interested Parties

Who mustfile 7
Parties, including pro se parties (BAP Rule 8001-2(a)).

Required information
Identification of all parties to the litigation not revealed by the caption of the notice of E

appeal; identification of all persons, associations of persons, firms, partnerships, corpora-
tions, guarantors, insurers, affiliates, or other legal entities that are financially interested
in the outcome of the litigation; for corporations, identification of all parent corporations L
and identification of any publicly held company that owns 10 percent or more of the cor-
porationn's stock; an individual listing is not necessary if a large group of persons or firms K
can be specified by a generic description; identification of attorneys not entering an ap- L
pearance in the court who have appeared for any party in the bankruptcy court icase or
proceeding sought to be reviewed, "or in related proceedings that preceded the original F
action being pursued in this court.

rwne of Filing
With each entry of appearance; first entry of appearance should be filed within ten days K
after service of notice that the appeal has been docketed with the court (BAP Rule 8001-
2(a)).

Negative report
Required.

Disclosurefonn .
Form 3. Entry of Appearance, Certificate of Interested Parties, and Oral Argument
Statement, located in BAP LR. Appendix A. 7
Number of copies
The local rule is silent.

Scope of applicability K
Bankruptcy appeals before a bankruptcy appellate paneL

Obligation to update
Stated. i
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Part V. Summary and Conclusions
[7 The Committee on Rules of Practice and Procedure of the Judicial Conference of the

United States is evaluating whether a national rule requiring party disclosure of financial
interests information in district and bankruptcy courts is necessary, and if so, how the rule

L ,should be strctu To assist the committee with its work, the Federal Judicial Center
studied practices and variations in methods that are in use in courts where financial in-

r formation from parties is collected. Our study revealed the following: (1) more than half
of the circuit courts of appeals require broader disclosure than the disclosure provided by
;FRAP 26.1; (2) a significant number of district courts have rules or procedures requringr ' ,l~idisclosure; and (3) few batkruptcy courts require disclosure. The variations in the prac-
tices of the appellate, district, and bankruptcy courts are numerous. la a review of current
practices, we found no consensus approach.

Courts of Appeals
Federal1Rule of Appellate Pocedue 26.1 is currently the only federal rule that requirsEl disclosure'of iancial interests information. The rule obligates non-governmental corpo-
rate pariies to file a statement identifying parent" corporations and companies owning 10
percent or more of the party's stock. The disclosure required by PRAP 26.1 is limited,
, f both iemi of who must file (corporate parties only) and what they must file (the iden-
tification of parent corporations and publicly hyeld companies owning 10 percent or more
stock in'the party).,, 'i-,

The ,FzrgstSecond, and Eighth circuits make, no additional provisions for collecting
discosrinformation. In contrast tok these courts of appeals, te Third, Fourth Fifth,
7 Siith,$ev'e~ Ninth, Tenth, Eleventh, Districtof Columbia. and Federal circuits require
additio infomtion from parties by local rule.

Ihe~jappllte 'cous expand disclosure required unde r FRP 26.1 in two ways. They[7 either loadn thke ,r1ange of parties subject to disclosure and/or they expand the scope of
Linformation to be fll ,ed. All ten appellate courts with local rules~lbroaden the 'range of par-
ties wh must fie information. All except the Seventh and Fe&ral circuits tionally
7 expancl ~the scope of in 4ivformation to eViflrlei8 ,, ,'

L adii ~ nal f0o itlingr equireme involve to types of infrmation. The 'frsltis in-
formatioid that identfie s groups of entiis with a financial or, business connectipn to the

L' paty~v~e~r :and ave the comnecoubatexists by reason-of being a parent corporation
or coa owning 10 percent or wore of the party's sto&k Partiesiare usually guided by
a listiu, ,I entlitiesconsidered app ble to the rquire Antif such disclosure is re-
qured thelistingisspcifd in, the local rIe of the court.,

,,heSq seciid tyw of o ont'is infoation that idtoifeslentitieswith a general fi-
hi~1d ¶2terq t in the oi ie of thie~litiion Again, the local rule wil normally pro-[7deE provi"& qdmab,'hstmgof tpls of entit'iesthat must bei disclosed.,
-,elappellatE tcpi local xulestray substtially. The two most important 'difeences

1n~oP~wh~ nl$ustW file dislcl's1re rmf~mon and what niust be filed. es erences
L.

1Th~S VIehCrct m beqiesals~i lafrwms andd lawyers who have appeared, owilppear,L7 f'rj tjlve hak~bit';llfotliiel~bln~t purposekl l>:!l] J llj th~isl rll, ,pqth, hls ioi on is not consid' ed an, exrsion of!4FRAP
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define the extent to.which the courts collect more information than what FRAP 26.1 re-
quires. Other dimensions defining differences among the rules include the time-frame for L
filing disclosure, ,whether a statement is required if a party ,has, nothing to report, the
number of copies required for submission, the,, scope of applicability to different appeal
types such as civil, bankruptcy, and criminal proceedings, and whether the local rule im- L
poses a continuing obligation on parties to keep financialdisclosures updated.

Distric Cours '.
There is no national rule corresponding to FRAP 26.1 in the district and bankruptcy
ct. Nineteen distict ,courts cUrrentlyha ve ,a similarlocal rule, however, and several K
other district cous (orindividuljudges wit acourt) haveifashioned;1generl,,orders or
alternative procedures for col lecting responsive information. In addition to the Rdistrict
courts with active disclosure requirements, two courts that operate under a uniform, rules
agreement have a proposed ruleiuder consideration. I

7Thelocalulesifomtwo, dt entral Distict of nois and the Eastern
Dlistrict pf ai c Ii ndiwsoelytio the disclore requiremens, secified ln P L
26.l.'1, Thle zl ing i croblge sri to provde more discoue., ,

Local rules #n a uber of thes ct are modeled on the precursor ,tcurrent
26.1,ywh~i~cth requ paties, ',t to C4iIose iy ubsid iares and afiliates tbat issued stock to
,the publillclj* e ocrlesi ot1e clousrequire btrade,>r dislosure. , L the appellate
courts, t dstrici cots provide for edti l information mt;wways. Thgypher e77

bro~dn t~1 rang of prti~ subj~o ~d~cl ue~oi~theyexpand thescope :f inomto
to l~filed Expndingth~ c~pe ~[infrmaionren~ilsidentiffying grup ofC enites th

variouis Ifinancia J1pat, or mdentyigmregeerlyen
tites Witht anineiest;n e come L f h ili 1o Qe thel e sas-
cificjr as tiltnite a icue~mtol
parent r , i3tade- as socition p

riati o3s reflect d iffeences h oi u 1 sL~loskur~esi information, thetaes

cqvrl'b the Iloca-''l'TIjP ~elomil~L e; hiurls5m4~d hit e~ [ 4iicationl~ toI[L1 cii liignt y1we1?I,others

f~~~~~~~~~q~~~~~~~~l~~t i W yi
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requirements than FRAP 26.1 favor those broader requirements, even though empirical
suport for their effectiveness cannot be demonstrated.

We also solicited views from the chief judges of two courts requiring limited disclo-
sure. Both indicated that the local rule in their court, modeled after the current version of
FRAP 26.1, permitted judges to identify potential financial conflicts of interest. Neither
was aware of circumstances in their courts where the local rule had failed to provide suf-
ficient information to detect a conflict of interest.

In the course of our research, we learned that judges in the District of Kansas recently
enacted, and then repealed, a local rule requiring parties to disclose substantial amounts
of financial interest information. Unlike other district court rules, Rule 3.2 of the District
of Kansas anticipated that dismissal or default sanctions would be imposed on parties
failing to comply with its provisions. Court sources told us that problems with the rule
arose soon after the rule was enacted, and that these problems threatened to overwhelm
staff in the clerk's office. The problems described to us involved drafting, adminision,
and enforcement issues. The court abandoned the procedure after finding that the burden
of enforcing the rule outweighed the value of the information collected.

Bankruptcy Courts and BankruptcyAppellate Panels
Our research indicated that only four bankruptcy courts, those in the District of Colum-
bia, Southern District of Georgia, Central District of Illinois, and the District of Maine,
have rules or procedures for collecting financial disclosure information. With the excep-
tion of the bankruptcy court in the District of Maine, the bankruptcy courts follbw the
disclosure rule in effect in the district court. The bankruptcy court in the District of Maine
has a local rule tailored to bankruptcy practice.

Appeals taken to bankruptcy appellate panels are covered by disclosure requirements
in four circuits.

6
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FORDHAM
UniversitySchool of Law

Lincoln Center, 140 West 62nd Street, New York, NY 10023-7485

Daniel J. CapraPhone: 212-636-6855
Philip Reed Professor of Lawe-mail:dcapra~mail.lawnet.fordham.edu

Fax: 212-636-6899

Memorandum To: Standing Committee
From: Daniel Capra
Re: Privacy Issues Arising From Electronic Case Filing
Date: May 11, 2000

As you know, the Administrative Office is developing the Case Management/Electronic
Case Files system, a web-based system that permits access to case files through the court's

network or through the Internet. Nine courts are currently using the prototype system, and
national implementation is to begin this year.

At the direction of the Judicial Conference, a subcommittee of the Committee on Court

Administration and Case Management (CACM) is investigating the privacy issues attendant to

Internet access of information contained in case files. Gene Lafitte is the Standing Committee's

representative on that subcommittee, and I am assisting Gene in his efforts.

Information in a case file that is not sealed has always been accessible to the public-but

the difficulty of obtaining that information rendered it largely private as a practical matter. The

question being addressed by the subcommittee is whether access to information in electronic case

files should be limited, given the ease of obtaining that information. For example, should

financial information in a bankruptcy case file be placed online? What about pre-indictment
materials in a criminal case?

Attached are two memoranda providing helpful background discussions of the privacy

issues arising from electronic access to case files. One is a memorandum of "Talking Points",

which sets out the policy issues that the subcommittee has identified. The other memorandum
discusses pertinent case law, the potential privacy implications of electronic case filing, and
approaches that might be taken.

The CACM subcommittee has identified several possible policy alternatives for dealing
with privacy concerns attendant to electronic case filing. Broadly speaking, these alternatives are:
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1. Do nothing - Privacy interests would be protected by relying on litigants to seek
protections byway of motions to seal.

2. "Public is public"- Electronic case files would be publicly available to the same extent
that paper files are currently available to the public.

3. "Public is' Public", But Limiting What Is Public - This alternative would treat
electronic and paper access the same, but it would exclude from the public record some p
information that is currently accessible (e.g., sensitive financial or medical information).

4. Limited Remote Electronic Access - This alternative would permit electronic access
to all public information at the courthouse, but would identify categories of information
that could not be accessed remotely. p
5. Waiting Period - This alternative would implement a waiting period between
electronic filing and posting on the Internet. This period would be used to permit
objections to electronic access to be resolved on a case-by-case basis.

6. Case File Archiving - An archiving policy might be developed that would address V
privacy interests by, for example, limiting the lifespan- of a case file on the Internet.

The CACM subcommittee is also exploring/special considerations that might arise in
criminal cases, bankruptcy cases, and administrative agency cases.

The CACM subcommittee is seeking input from the Standing Committee (as well as
other Judicial Conference Committees), on the merits of the broad alternatives set forth above. A
memorandum from the Administrative Office. discussing these alternatives in greater detail will
be distributed at the Standing Committee meeting. The subcommittee is particularly interested in
the -Standing Committee's views as to whether any of the above alternatives are clearly
objectionable or unworkable.

''
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TO: Judges Speaking on Privacy and Electronic Filings

FROM: The Court Administration and Case Management Subcommittee on Privacy and
L Access to Electronic Case Files

RE: Materials on Privacy and Electronic Filings

The Court Administration and Case Management Subcommittee on Privacy and Access
to Electronic Case Files welcomes any opportunity you may have to discuss the issues it is
currently exploring with interested parties. To assist you in these discussions please find
enclosed the following: 1) a brief outline of talking points on Electronic Case Filing and Privacy;

L and, 2) a 10-page paper entitled Privacy and Access to Electronic Case Files in the Federal
Courts.

L The outline of talking points was originally drafted by Chief Judge D. Brock Hornby,
Chair of the Judicial Conference Comnmittee on Court Administration and Case Management, for

#Q. remarks he made at a Conference for Chief Districts Judges in April 2000. You are welcome to
use this outline as the basis for your own remarks. If you are addressing an audience composed
of court-related personnel, you may duplicate the document and hand it out to your audience.
Please do not distribute this document to an "external" audience. The 10-page document on
privacy and access to electronic case files was prepared by Robert Deyling, attorney-advisor in
the Article III Judge's Division at the Administrative Office. This paper is available on the

FE federal judiciary public website and may be accessed at http://www.uscourts.eov/privacyn.htn.
L You may duplicate this paper and hand it out to your audience. It provides an excellent summary

of the issues and may stimulate further discussion.

We hope that these materials are helpful in making others within the courts, the bar and
the general public aware of the privacy issues generated by electronic case filings. Please let
Katie Simon, attorney-advisor with the Court Administration Policy Staff at the Administrative

L Office know if you have the opportunity to speak on these issues. She can be reached at
(202)502-1563 or Katie Simon~ao.uscourts.gov. Please also feel free to contact Katie with any
questions, comments or concerns about these materials.

L
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L. REMARKS BY CHIEF JUDGE D. BROCK HORNBY
AT CONFERENCE FOR CHIEF DISTRICT JUDGES

SEATTLE, WASHINGTON
APRIL 14, 2000

Topic: Electronic Case Filing and Privacy

Electronic case filing ("ECF'" presents significant technological and procedural

C opportunities and challenges. But privacymay be the most complex issue that has yet

to be addressed in implementing ECF. Privacy in general has become a matter of great

concern with the rise of the Internet. As a result, there have been scores of pieces of

legislation introduced in Congress and state legislatures, and a host of conferences and

studies on the privacy issue. Recently the President has announced a plan targeted at

consumer privacy which recognizes some of the very issues facing the courts.

In the ECF courts, pleadings are generally available on the Internet as soon as they

are filed. Remote access to court files is also available in the 70 or so courts that right now

are imaging pleadings. There is currently no fee for access. Anyone can view the

information in the electronic file. The ultimate goal of ECF is to provide remote access

L through the Internet to all court dockets and pleadings. This is designed to save lawyers

time, save litigants money, and save the court from having to respond to numerous

requests for information from court files, both at the court and by phone-arguably not just

from parties and their lawyers, but from the news media, and from proprietary interests

who collect court data.

When the Judicial Conference Committee on Court Administration and Case

Management ("CACM"), first discussed the privacy issue last-June, the members saw a very
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concrete example of the privacy problems raised by Internet access. By simply logging on

to a bankruptcy court Internet site, a bankruptcy judge, showed them a debtor's social

security, credit card and bank account numbers as well as detailed personal information

on the debtor and his family, including their clothes and the contents of their, bedrooms.

We learned that the privacy question is not one that will confront us some time in the L

distant future-it is here now and must be addressed. L
We have a long tradition of public access to case files in the federal courts with

constitutional overtones. Public access is a statutory requirement in bankruptcy courts.e

But, as the Supreme Court noted in United States Department of Justice v. Reporters

Committee for Freedom of the Press, 489 U.S. 749 (1989), paper files in court record

rooms previously have enjoyed a "practical obscurity." This "practical obscurity" ends when

they become easily accessible and searchable electronically from remote locations- Li

anywhere in the world and at any time of the day or night. This end of "practical

obscurity" for court -records raises a number of policy issues that were referred by the

Judicial Conference to GACM.

"Privacy" is actually too narrow a term for what we are talking about. Other

interests also- may be in conflict with unlimited electronic access. A few of the more

obvious are law enforcement; -physical security of cooperating defendants or victims; trade

secrets of companies in commercial litigation; and keeping- jurors free of access to the

contents of pleadings during trial and deliberation.

2
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CACM determined that the topic needs careful study as well as the insights of other

Judicial Conference committees. We therefore established a Privacy and Public Access

rX Subcommittee with liaisons from the Criminal Law, Civil and Criminal Rules, Bankruptcy and

Automation Committees to make policy recommendations for their Committees and the

Judicial Conference to consider.

The Subcommittee has held two formal meetings and three telephone conferences.

It has reviewed the policies of the electronic case file prototype courts, as well as of a

L number of the courts that employ imaging technology. It has also heard presentations

from privacy experts, academics, government agencies, and attorneys.' Finally, the

Subcommittee has requested staff from various divisions of the Administrative Office to

prepare papers on particular issues that relate to the privacy/electronic access issue. One

such paper is entitled PrivacyandAccess to flectronic Case Filesin the Federal Courtsand

can be accessed on the federal judiciary public website at

http://www.uscourts.gov/privacyn.htm .2

'The Subcommittee has received presentations from the following individuals: Professor
Peter Swire, Chief Counselor for Privacy, Office of Management and Budget; Larry Webster,
Administrator, Delaware State Courts; Professor Stephen Saltzburg, George Washington University
Law School; Professor Jeffrey Rosen, George Washington University Law School; Professor Karen
Gross, New York Law School; Andrew Marks, Esq., former President of the District of Columbia
Bar; Arthur Fried, General Counsel, Social Security Administration; Joseph Guzinski, Assistant
Director, Executive Office for United States Trustees; and Ivan Fong, Deputy Associate Attorney
General.

2 This paper was written by Robert Deyling, attorney-advisor in the Article III Judge's
C Division of the Administrative Office of the United States Courts. He may be contacted by
A, telephone at 202.502.1858 or by e-mail at RobertDeyling@ao.uscourts.gov.

3
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The Subcommittee has not yet reached any policy conclusions, but we believe that

the privacy and access concerns are most pressing in the following categories of cases:
L

1.. Bankruptcy r

* financial information U
* identity theft (social security number, credit card numbers)

* personal information about creditors that can reveal things like types

of medical treatment .

2. Social Security Disability Appeals

* identity theft

* medical records

It is also worthy of note that in Eastern District of New York, a

district which currently utilizes electronic, filing, the Social

Security Administration requested and was granted a standing

protective order prohibiting the' electronic filing of

administrative hearing transcripts. and litigants' briefs due toL

concerns about identity theft and claimants' privacy interests.3

The Social Security Administration also supports legislation

prohibiting the ready availability of social security numbers via '

electronic access. LX

3. Criminal

* plea and cooperation agreements or Rule 35 motions that can reveal

who is cooperating, .or even the, distinct signal sent by the docket f
entry "sealed"

-. * .pre-indictment materials like warrants, issued and unissued V

3 See, Administrative Order, 99-2, United' States District Court for the. Eastern District of New
York filed June 9, 1999.
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* presentence reports improperly included in the case file or in lawyers'

memoranda

4. Employment Discrimination Cases

* salacious accusations included in the complaint, motions, etc.

5. Commercial Cases

* trade secrets, proprietary information, intellectual propertyL~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
6. Administrative Appeals

* We are still studying what materials are included in these direct

appeals to the courts of appeals, but it appears preliminarily that

information protected from public access at the agency level may lose

that protection in court.

The full implementation of the PACER Internet fee may present a partial solution to

the "privacy" issue, because Internet users seeking access to court files will then have to

register with the PACER center and pay a fee for usage. This may discourage the casual

Internet surfer, but the issue of limiting access to data remains because commercial

interests such as data resellers4 and the media may register to use PACER to download

information and then make case file documents available to anyone at their Web sites.

(This has occurred already with judges' financial disclosure statements.)

Here are the policy issues as the Subcommittee has identified them to date:

4 We recently had a concrete lesson in the problems created by the Internet. A data reseller
who subscribes to PACER learned that a case it had downloaded was later sealed by the court. The
paper file was no longer available at the court but the electronic file was still on the Internet. This
particular data reseller agreed to remove the case documents from its website when it received
notification of the later sealing of the case. But there may well be others who will not be so willing
to cooperate-plus, the information may already be circulating on the web.

5



1. Should we have different policies for electronic access than for paper access, t

or should all access be the same C'public is public")? 7
2, Should, we have a single, uniform policy? Or should access be case-

dependent, with motions to seal, etc.?

3. Should we exclude specified categories (e g., criminal) from electronic access L

altogether?

4. Should the judiciary take no action, but consider the whole matter a political

question and leave it to Congress and popular culture to deal with? r

5. Should we re-define what is public information in court records across-the-

board for paper and electronic records?

6. Should we have a waiting period before electronically-filed information is

generally accessible, so that someone can object?

7. What about the archiving issue? What is the record? Alternatively, how do C

you take it off the Internet?

8. What shall we do about electronic trial records and electronic records of

exhibits?

9. Can we/should we reduce the amount of information filed in bankruptcy

cases? Might it be directed to an administrative file for the United States Trustee, since the

court itself ordinarily does not use much of it?

10. What shall-we do about jurors surfing the Web in the evenings during trial C

and deliberations, and reviewing'the pleadings in 'the case they are deciding?

6



The Subcommittee plans to address these questions. It will hold several additional

meetings to obtain as much information on privacy issues as possible and we will seek

input from the liaison Judicial Conference Committees at their summer meetings.

The Subcommittee is also considering the possibility of having a public comment

forum.

As I said at the outset, this is a complex issue. There are strong arguments on all

sides, the technology is ever changing, public sentiment is not yet well-defined, and strong

Congressional interest seems likely.

,tj If you have any thoughts or suggestions on the privacy issues as they relate to

Internet access to court files, please direct your ideas to Katie Simon, attorney-advisor with

the Court Administration Policy Staff at the Administrative Office who will be assisting in

I the work of the Subcommittee. You may telephone her at 202.502.1563 or reach her via

e-mail at Katie Simon~ao.uscourts.gov. The Subcommittee welcomes your comments and

insights.

L
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PRIVACY AND ACCESS TO ELECTRONIC CASE FILES
IN THE FEDERAL COURTS

Distribution Note:

The attached paper was produced by staff in the Office of Judges Programs of the

Administrative Office of the United States Courts to provide information and

analysis of privacy and access issues relating to electronic case files. The paper

does not represent the policy of the Administrative Office, the Judicial

Conference of the United States, or its committees. Some of these issues

currently are under review by Judicial Conference committees.

Please direct comments or questions on this paper to Robert Deyling, attorney-
advisor in the Administrative Office's Article III Judges Division (by e-mail at
Robert-Deyling@ao.uscourts.gov, or by telephone at 202-502-1858).
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PRIVACY AND ACCESS TO ELECTRONIC CASE FILES
IN THE FEDERAL COURTS

L The growing use of electronic filing and imaging technology makes it possible for courts
to offer broader public access to case files, including electronic access from locations outside the
courthouse. There is increasing awareness, however, of the personal privacy implications ofEL electronic access to court case files, especially access through the Internet. In the court
community, some have begun to suggest that case files -long presumed to be open for public
inspection and copying unless sealed by court order - contain private or sensitive information
that should be protected from unlimited public disclosure and dissemination in the new electronic
environment. Others maintain that electronic case files should be treated the same as paper files in
terms of public access, and that existing court practices are adequate to protect privacy interests.

Recognizing the need to review judiciary policies in the context of new technology, the
Judicial Conference Committee on Court Administration and Case Managemrent has formed a

L subcommittee to consider privacy and access issues and provide policy guidance to the courts.
The subcommittee is reviewing these issues and has not reached any conclusions. It is
important to note, therefore, that this ocument|'isnot a policy proposal, but rather is
intended to contribute to the broader policy debate in the legal community about privacy
and access to electronic case files.

F The Administrative Office of the United StateslCourts is developing the Case
Management/Electronic Case Files ("C@MJ/ECF") system to replace current federal court docketing
and case management systems. As a web-based system CM/ECF will allow access 'to electronic
case files through the court's network, or as appropriate from outside the court via the Internet.
The system, however, will permit a courtlto limit eleonic access to case files and to individual
documents within each file " Nine courts currently are using te prototype, CM/ECF system, and
national implementation is set to begin in mid-2000, continuing until late 2003. In addition, many
courts currently create electronic case files by imaging filed documents.

L This paper includes four main sections:

I. An overview of the law on access and privacy as it relates to case files.

II. A review of current judiciary policies on access to, case files.

III. A discussion of the potential privacy implications of electronic access to case files.

IV. An initial outline of policy assumptions and alternatives.

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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I. THE LAW ON ACCESS TO CASE FILES AND RELATED PRIVACY
INTERESTS

A. Common law and constitutional right of access

In numerous cases the federal courts, Ad uding the Supreme Court, have held that there is
a common law right "to inspect and copy public records and documents, including judicial records
and documents." Nixon vy. Warner Comrnunication , Inc., 435 U.S. 589 (1978). The common
law right, and the presumption of public access to court records in particular, "allows the citizenry
to monitor the fuctioning of our coints, thereby insuringquality, honesty, and respect for our
legal system," 'In re Continental IllinoisSecurties Litigqtion,, 732 F.2d 1303, 13,08 (76 Cir.
1984).

Federal courts have applied the common law right in disputes over access to case files in a
variety of judicial proceedings. See, e.g., Republic of the, Philippines v. Westinghouse Electric
Corp, 949 F.2d 653, 660 (3d Cir. ,1991) (citing eplier cases and history of common law right).

Thecourts of appeals generally have recognized a "strong presumption" in favor of ,
access, holding that only compelling reasons justi1y denying access to information in the case file.
See, e.g., United States v. Beckham,, 789 .F.2d 401, 409-15 i(6 h Cir. 1986) (trial court "must set
forth substantial reasons for denying" access to it records); and F. T. C. v. Standard Financial L
Management Corp., 830 F.2d 404, 408-10 (l' Cir. 1987) (the burden of overcoming the
presumption of open judicial records is on the party seeking to maintain the court re oTrds in
camera). Some courts of appeals, howev,,er, vievw the presumption simply as one factor for the
trial judge to, balance in considering access, issues. See, e.g., Securities and Exchange
Commission v. Van Wqeyenberghe, 990 F.2d 94-5 848, (5 Cir. 1993) (noting that "while other
circuits have held that thre isda.strong presumption in favor of the public's common law right of l
access to judicial records, we have reijsed to 4ssign a particular weight to the right"); and United
States v. Webbe,'791 F.2d 103,1rO6 (8thCir. 1986) (declining to "adopt in toto" the holdings of F
several other circuits that recognize ,a 'strong prsumption" in favor of access).

Several courts of appeals have held that the common law presumption attaches to the
broad array offiled documents. See, e.g., Pansy v. Borough of Stroudsburg, 23 F.3d 772, 782
(3rd Cir. 1994) (holding that asettlement agreement that was notfiled with the court is not a
judicial record accessible under the common law doctrine); F.T.C. v. Standard Fin. Mgint. Corp.,
830 F.2d at 409 ("documents which are submitted to, and accepted by, a court of competent
jurisdiction in the course of adjudicatory proceedings, become documents to which the
presumption of public access applies").

There is some tension, however, among the courts, of appeals with respect to whether the
presumption of access attaches to all filed documents, or only to filed documents that the court
relies on to make certain substantive decisions. The Second Circuit, in United States v. Amodeo,
44 F.3d at 145, summarized that approach:

2



L,
We think that the mere filing of a paper or document withsthe court is insufficient
to render that paper a judicial document subject to the right of public access. We
think that the item filed must be relevant to the performance of the judicial function
and useful in the judicial process in order for it to be designated a judicial
document.

LX
The First and D.C. Circuits have articulated a similar approach to the common law right.

77, See Anderson v. Cryovac, Inc., 805 F.2d 1, 12-13 (1 Cir. 1986) (applying the common law right
L only to "materials on which a court relies in determining the litigants' substantive rights"); and

United States v. El-Sayegh, 131 F.3d 158 (D.C. Cir. 1997) (concluding that a plea agreement
filed solely to allow the district court to rule on the government's motion to seal the agreement,
and later withdrawn when the plea agreement fell through, was not subject to public access)..

A related issue is the scope of the common law right of access to discovery documents.
The Supreme Court has held that non-filed discovery documents do not shed light on the
performance of the judicial function and therefore are not, subject to ,comrnmon law access rights.
See Seattle Times Co. v. Rhinehart, 467 U.S. 20 (1984)., Arequest for access tofileddiscovery
material may require different legal analysis. Such information generally is held to be subject to
the common law right, but the access determination may depend on how the discovery documents
are used in the judicial process. In general, filed discovery documents that are attached to non-
discovery motions and briefs ,are subject to the common law access right, But some courts of
appeals have deniedlaccess to discovery documents that are iled with motions concerning the
discovery process itself (e.g., documents filed in connection withkmotions to compel discovery).

L See Leucadia, Inc. v. Applied Extrusion Technology Inc., '998 F.2d ,157,T64 (3rd Cir. 1993)
(holding that there is a "presuiptive right of public access to all of the material filed in connection
with nondiscovery pretrial motions, whether those motions are case dispositive dr not, butu no[C such right as to discovery motions and their supporting documents"); and Anderson v. Cryovac,
Inc., 805 F.2d&1, 13 (1st Cir. 1986) y(o access to disc6very documentssubmitted in connection
with discovery motions).

In addition to the common law right of public access to judicial records, the Supreme
Court has recognized a limited First Amendment right of access to judicial proceedings. In
Richmond Newspapers, Inc. v., Virginia, 448 U.S. 555, 575-78 (1980), the Court held that "in
guaranteeing freedoms such as those of speech and press, the First Amendment can be read as
protecting the right of everyone to attend trials so as to give meaning to, those explicit
guarantees." Since Richmond Newspapers, the Court has revisited the First Amendment right of
access only in the context of criminal proceedings.

There is not yet a definitive Supreme Court ruling on whether there is a First Amendment
right of access to court documents (in addition to the common law right discussed above).

L Nonetheless, several courts of appeals have extended the scope of Richmond Newspapers to grant
a limited First Amendment right to various types of judicial records, both criminal and civil. See,
e.g., In re Continental Illinois Securities Litigation, 732 F.2d 1302 (7th Cir. 1984) (extending

3



First Amendment access right to a "special litigation report" filed in support of a motion to
dismiss a shareholder derivative suit); and PublickerIndustries v., Cohen, 733 F.2d 1059, 1067-70
(3d Cir. 1984) (holding that the reasons supporting a First Amendment right of access to criminal
proceedings apply with equal force to civil trials and case file documents)., The Tenth Circuit,
however, declined to decide whether there is a First Amendment right to judicial documents,
noting the lack of explicit Supreme Court holdings on the issue since Press Enterprise I. See FT
United States-v. McVeigh,A 19 F.3d 8068 0I eCir. 1997) (denying press requests for access to
sealed documents in Oklahoma City bombing trial).

RB. Privacy-basedlimits on access'

Despite the legal presumptipn that judicial records are open for public inspection, it is
equally clear that access rights are not absolute. The Supreme Court in Nixon v. Warner
Communications observed that: ,

[E]very court has supervisory power over its own records and files, and access has
been denied where court files might have become a vehicle for improper purposes.

435 U.S.iat 596

The decision tow deny public access involves a balance betweenthe presumption in favor of LA
access, onpthe pne hand, and the privacy Nor other interests thatmay justify restricting access.
These interests include the possibility of prejudicial pretrial publicity, the danger of impairing law
enforcemeintor juli'ial efficiency, and the privacy interests of litigants or third parties. See
United States ,. M4cVeigh;i 1 19$F 3d 806, 811 (lO Cirs 1997); United States v. Amodeo, 71 F.3d.
1044, 1047-50 (2d Cir. 1995). ,

In UnitedkStates Department-of Justice, v. Reporters Committee for Freedom of the Press,
489 U.S. 749 (1989), a case involving a database of information summarized in a criminal "rap
sheet," the Supreme Court recognized a privacy interest in information that is publicly available
through other rnens, but is "practically obscure." The Court specifically, noted::

the vast difference between the' public recordsthat might be found after a diligent
search of courthouse files; county archives, and local police stations throughout
the country and a computerized summary located in a, single clearinghouse of
information.

489 U.S. at 764.

In weighing the public interest in releasing personal information against the privacy
interests of individuals, the Court defined the public's interest as "shedding light on the conduct of
any Government agency or official," 489, U.S. at 773, rather than acquiring information about a
particular private citizen. The Court also noted "the fact that an event is not wholly private does
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not mean that an individual has no interest in limiting disclosure or dissemination of the
information." 489 U.S. at 770.L

C. Statutory and rule-based requirements on access to judicial records

L Although public access to federal court case files is based largely on the common law and
constitutional principles, statutes and the Federal Rules of Procedure also affect access to case
files.

L,

In the district courts, copies of transcripts of court proceedings (including the original
notes or other original records of the court reporter) must be available in the clerk's office for

L public inspection without charge. See 28 U.S.C. § 753(b). In bankruptcy courts, any "paper filed
... and dockets of a bankruptcy court are public records and open to examination by an entity at

L reasonable times without charge." 11 U.S.C.§ 107(a}.

The Freedom of Information Act (FOIA) and Privacy Act, which are the main statutes
governing public access to executive branch records, do not apply to the judicial branch and do
not govern access to case file documents. 5 U.S.C. §§ 551(l)(B) & 552(f). See also United
States v. Frank, 864 F.2d 992,1013 (3d Cir. 1988); Warth v. Department of Justice, 595 F.2d
521, 522-23 (9h Cir. 1979).L

The Federal Rules of Procedure define "thexrecord" as the papers and exhibits filed in the
district court, the transcript of any proceedings, and the docket. The Rules do not, however,
specify how the courts should provide access to case files. See Fed. R. App. P. 10(a) (defining
the record on, appeal as the original exhibits and papers filed in the district court, the transcript of
proceedings, if any, and a certified copy of the docket entries prepared by the clerk of the district
court).

Judges have broad discretion under the Federal Rules to issue orders that protect case-
related information from unauthorized disclosure. See Fed. R. Civ. P. 26(c) (protective orders).
The Federal Rules, however, do not articulate standards for deciding motions to seal or unseal
case file documents.

II. JUDICIARY POLICY ON ACCESS TO CASE FILES

Case files are maintained by the clerk of court as the official record of litigation in the
federal courts. As a general rule the public case file consists of all pleadings, orders, notices,
exhibits, and transcripts filed with the clerk of court. It is standard practice that case files are
open for inspection and copying during normal business hours. There is also a general
presumption that court files are available to anyone upon request. Courts do not make access
determinations based on the status of the requester.. The federal judiciary also offers various
electronic public access ("EPA") services that allow the public to gain quick access to official
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court information and records from outside the courthouse.

Disputes over access to case files are addressed on a case-by-case basis by individual L
judges. Judges address privacy interests in case files mainly through discretionary sealing of files
or documents. Although judges may act sua sponte, sealing of case files usually occurs on a case- 7n
by-case, or document-by-document, basis in response to the filing of a motion to seal. LJ

The nine courts that are currently using the CM/ECF system generally permit the public to
view, print, and download any document filed in the system. The courts control access to the t
system, for filing purposes only, by issuing user identifications and passwords., The courts are not
accepting sealed documents for electronic filing. Several courts have implemented programs to C

create electronic images of someor all filed documents. Like the nelectronic case files courts, those LI
courts generally do,,notrestrict aMcess to the imaged case files.,- None of the courts has developed
comprehensive policies to address privacy interests in electronic case files.

Ill. THE POTENTIAL PRIVACY IMPLICATIONS OF ELECTRONIC CASE
FILES

Before the advent of electronic case files, the right to "inspect and copy" court files
depended on physical presence at the courthouse. The inherent difficulty of obtaining and
distributing paper case files effectively insulated litigants and third parties from the harm that
could result from misuse of information provided in connection with a court proceeding. The
Supreme Court in Reporters Committee referred to the relative difficulty of gathering paper files L
as "practical obscurity." See United States Department of Justice v. Reporters Committee for
Freedom of the Press, 489 U.S. 749 (1989).

Case files may contain private or sensitive information such as medical records,
employment records, detailed financial information, tax returns, Social Security numbers, and
other personal identifying information. Allowing access to case files through the Internet,
depending on how it is accomplished, can make such personal information available easily and
almost instantly to anyone who seeks it out. Sensitive information in a case file, unless sealed or
otherwise protected from disclosure, can be made available for downloading, storage, and
printing.

These new circumstances place into conflict two important government obligations:

rn
1) information held by government generally should be available to allow for,
effective public monitoring of government fmnctions; -and

2) certain private or sensitive information in government files may require a
protection from indiscriminate disclosure.
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The rapid development of technology is challenging the courts to find ways to balance
privacy interests and open access. Moreover, concern about privacy and access to public records
is not limited to the judicial branch. There is a broader societal unease about the privacy
implications of information technology, and Congress is considering legislative proposals to shield
sensitive personal information from unwarranted disclosure.

Two primary positions appear to be emerging with respect to the privacy issues relating toL electronic case files:

The first position is sometimes referred to by the shorthand expression "public is public."
The essence of this position is the assumption that the medium in which case files are stored does
not affect the presumption that there is a right of public access. By this analysis, current
mechanisms for protecting privacy -primarily through protective orders and motions to seal -
are adequate even in the new electronic environment. Some have also suggested that the focus
for access policies should be on determining whether information should be deemed "public" in
any format - electronic or paper - rather than on limiting access to electronic case files.

Advocates of this position suggest that litigants do not have the same expectation of
privacy in court records that may apply to other information divulged to the government. The
judicial process depends on the disclosure-of all relevant facts, either voluntarily or involuntarily,
to allow the judge or jury to make informed decisions. In bankruptcy cases, for example, a debtor
must disclose a Social Security number or taxpayer ID and detailed financial information that the
bankruptcy trustee needs to administer the case, and that creditors need to fully assert their rights.
Similarly, in many types of civil and criminal cases - for example, those involving personal
injuries, criminal allegations, or the right to certain public benefits:- case files often must contain
sensitive personal information. To a certain extent, then, litigants must expect to abandon a
measure of their personal privacy at the courthouse door.

A second position on the privacy issue focuses on the relative "obscurity" of paper case
files as compared to electronic files. Advocates of this position observe that unrestricted Internet
access to case files undoubtedly would compromise privacy and, in some situations, it could
increase the risk of personal harm to litigants or others whose private information appears in case
files. Bankruptcy cases are often suggested as examples of this risk because they contain detailed
personal financial information. It also has been noted that case files contain information on third
parties who often are not able - or not aware how,- to protect their privacy by seeking to seal
sensitive information.

L court Advocates of the second position acknowledge that it is difficult to predict how often
court files may be used for "improper purposes" in the new electronic environment. They suggest
that the key to developing electronic access policies is not the ability to predict the frequency of
abuse, but rather the assumption that even a few incidents of mischief with court files could cause
great personal harm. Thus, although there is no "expectation of privacy" in case file information,
there is an "expectation of practical obscurity" that will be eroded through the development of

7



electronic case files. Appropriate limits on electronic access to certain file information may allow
the courts to balance these interests in the context of the new electronic environment.

IV. POLICY ANALYSIS ANDl ALTERNATIVES

A. Initial policy assumptions

This section of the paper is intended as a starting point for reviewing potential alternatives
for development of judiciary policy on access to electronic case files. Some initial assumptions to
guide policy development might include:

* ' There is a strong legal presumption that the documents in case files, unless
sealed are public records available for public inspection and copying. This
presumption is rooted in both constitutional and common law principles.

* The presumption of unrestricted public access to case files promotes public
understanding of and confidence in the federal court system, and is
consistent with current law and judiciary policies.

* The transition to electronic case files systems raises important legal and
policy issues that are not addresse'd explicitly in current law or judiciary
access policies.

* The public should share- the benefits of technology, including more efficient
access to case files. '

* Litigants and their attorneys should have full electronic access to the files in
any case in which they are participating.

* Other individuals and entities (i.e., the public, the press) should have a level
of access to case files that is consistent with protecting privacy and other
legitimate interests in nondisclosure.

* The traditional reliance on litigants to protect their'privacy interests
through protective orders or motions to seal may be inadequate to protect
privacy interests in the new electronic environment.

* Access rights, whether based on'the common law or on the Constitution,
are not absolute. The inherent authority of the judiciary to control the '7,
dissemination of case files may justify restrictions on access to electronic
case files to protect privacy.

8
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* Making case files available to the public on the Internet may lead to the
dissemination of information that would harm the privacy interests of
individuals. It also may deter litigants from using the federal courts to
resolve their disputes. Even assuming a very low incidence of abuse, it
would be prudent to consider fashioning an access policy that minimizes
the risk of harm both to individuals and to the federal court system.

* rrrrrThe judiciary has a special custodial responsibility to balance access and
privacy interests in making decisions about the disclosure and
dissemination of case files. Like other government entities that collect and
maintain sensitive personal information, the judiciary must balance the
public interest in open court records against privacy and other legitimate
interests in nondisclosure.

B. National policy alternatives on access to electronic case files

Three broad alternatives merit consideration in fashioning a national policy on access to
electronic case files. Outlined below, they include:

1) providing the broadest possible access to electronic files,

2) taking a more narrow and cautious approach by excluding all, or most, sensitive
information from case files altogether;

3) devising a "middle-ground" approach that would provide access to the complete public
case file at the courthouse, but would limit remote electronic access to certain private or
sensitive case file information.

Alternative 1: Extend current open access policies to cover electronic case files

This approach would implement the philosophy that the public case file should not be
treated differently simply because it is in electronic rather than paper form. Electronic case files
would be "open" for public access to the same- extent as paper case files. There would be no
restrictions on remote access. Litigants and others would be expected to assert their privacy
interests through the regular motions process, and disputes over access would be addressed on a
case-by-case basis.

Alternative 2: Review the elements of the "public" case file to better accommodate
privacy interests

This alternative would focus on evaluating the need to include particular information or
documents in the public case file, whether in paper or electronic format. The goal would be to

9



develop a new definition of the "public case file" that would better accommodate privacy
interests. Like Alternative 1, this approach assumes- that the entire, public file would be made
available electronically without restriction. It would recognize privacy interests by excluding
certain private or. sensitive information from the public case file. Many state court systems
essentially follow this approach, even for paper files, by sealing all files in specific types of cases. r

Alternative 3: Provide limited access to certain electronic case file information to
address privacy concerns ;

Like Alternative 2, this alternative would focus on identifying categories of case file
information or specific documents that may implicate privacy concerns. l3ut rather than redefining
the contents of the public case file, it would involve limiting remote electronic access to certain
private or sensitive information. Remote electronic access to case files: might be limited
depending on the level of access granted to a particular individual. Several levels of access may C

be appropriate, including:

* Judges and court staff presumably would have unlimited remote access to r
all electronic case files.

* Similarly unlimited access might also be extended to certain other key
participants in the judicial process, such as the U.S. Attorney, the U.S.,
Trustee, and bankruptcy case trustees.

* Litigants and their attorneys would be given unrestricted access to the files
relevant to their own cases.

* The general public would have remote electronic access to a subset of the
entire case file, including pleadings, briefs, orders, and opinions.

This approach assumes that the complete electronic case file would be available for public
review at the courthouse, just as the entire paper file is available for inspection in person. Certain
documents, however, would be excluded from unlimited remote electronic access. It is important
to recognize that this approach would not limit how case files may be copied or disseminated once
obtained at the courthouse. Documents that may be candidates for limited electronic access might
include medical records, tax records, employment records, third-party sensitive information, or
financial information in-bankruptcy cases.

10
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TO: Honorabe Anthony J. Scirica, Chair, and

Members of the Committee on Rules of Practice and Procedure

FROM: Mary P. Squiers e

RE: Progress Report on the Local Rules Project

DATE: May 8,2000

L This document is intended to update you on my progress to date with the

Local Rules Project. As you may be aware, I began working on the Project July 1, 1999.

I spent some time at the beginning organizing my activities, generally, including my

L office space and computer, and also organizing my thoughts on how to proceed most

effectively. The Local Rules Project will, again, evaluate the existing local rules of civil,

criminal, and appellate practice with the goal of determining whether these rules comply

L with the Rules Enabling Act (28 U.S.C. §§2071 et seq.), whether the local rules highlight

areas which may more appropriately be covered through the Federal Rules, and whether

the local rules have successfully operated in particular fields which other courts may

L want to emulate. In addition, there will be an examination of whether and how the circuit

councils review existing and proposed local district court rules. Lastly, there will be an

examination of how the Civil Justice Reform Act has impacted local rule proliferation.

I am very interested in any thoughts or comments you may have on how to

proceed. I will be at the Standing Committee meeting in June. I can also be reached at

my office by telephone (781.444.2876) or by email (marvsquiers(&mediaone.net.

L Evaluation of Existing Local Rules

As I mentioned to you at the Standing Committee meeting in January, the first

step in examining the existing local rules is to develop an outline of all of them. To that

end, I am reading each local rule, by topic, and coding it for entry onto a database. The

topics are based on the Federal Rules of Civil Procedure. My goal is then to be able, for



each topic, to retrieve the rule numbers and a good understanding of the various rules' Lcontent from the coding so that I can easily write about them. The objective of this ratherpainstaking and detailed reading of the rules is to allow the analysis to proceed without ¶the necessity of retrieving all of the rules multiple times. I have continued to read the Lirules throughout this winter. This activity is close to completion.

By the time I see you at the June meeting, I will have begun to write the actual iJreport. I intend to write the report following the outline of the Federal Rules of CivilProcedure. During the first study of local rules, this Committee noted that there was no Cuniform numbering system for federal district court local rules relating to civil practice.Writing the discussion in this order will help to refine the numbering system for all of thedistricts. Each court can see where the particular rule was discussed and why it was
placed there.

As before, repetitious rules will be highlighted since such repetition is
superfluous and may be counterproductive. Similarly, rules that are inconsistent withexisting law will be noted since the relevant Federal Rules and provisions in Title 28mandate that there be no inconsistency in the local rules with existing law. Any local
rules that may more appropriately be incorporated into the Federal Rules rather thanremain as local rules will also be highlighted. "There are many local rules that are useful_in delineating certain procedures and practices in particular courts. These will be LIdiscussed so that other courts can consider whether they would be helpful in their
respective jurisdictions. Lastly, model local rules that may be useful for all courts to
consider adopting will be developed.

Circuit Council Review of Existing Local District Court Rules p
In April, Judge Scirica wrote to the Chief Judges of the circuit courts

informing them of the second phase of the Local Rules Project. He indicated in that letterthat I would be contacting the Circuit Executives to obtain information about their
respective Circuit'Council's review of local district court rules. Over the past couple ofweeks, I have communicated with each'of the Circuit Executives to discuss this issue,among other issues. A few results deserve mention All of the Circuit Councils haveprocedures to, review new and amended local rules. There is, however, variationamong
the Circuit Councils' with respect to their general attiude toward this process. It is quite
unusual for any of the Circuit Councils to actually abrogate a local rule. A couple of theCircuit Executives expressed an interest in more discussion of how the rules should berenumbered because the Project report will be organized according to the Federal Rules,it should help them in this regard. I have attached a memorandum discussing my eindingsin more detail. A list of the areas of discussion is appended to that memorandum.
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TO: Honorable Anthony J. Scirica, Chair, and
Members ofthe Committee on Rules of Practice and Procedure

FROM: Mary P. Squiers 2)
LS

RE: Results of the Conversations with the Circuit Executives

DATE: May 8, 2000

L As you may be aware, Judge Scirica wrote to all of the Chief Judges of the

circuit courts by letter dated April 5, 2000- to inform them of the second phase of the

Local Rules Project. He indicated in that letter that I would be contacting the Circuit

Executives to obtain information about their respective Circuit Council's review of local

rules. I spoke with the Circuit Executives of the First through Eleventh and the District

of Columbia Circuits during the last two weeks of April and first week of May.

My conversations withthe Circuit Executives focused on review of district

7 court local rules but also involved discussions on the use of standing orders, the

implementation of uniform numbering, and, to a limited extent, the rulemaking process

used in the district courts. A copy of the eight general questions that directed our

conversations is attached as Appendix A. The Circuit Executives were extremely helpful

in providing me information. What follows is a brief discussion of my findings. I will

also bring with me to the Standing Committee meeting the transcribed notes from each of

my interviews for your review, if you are interested.

Rulemaking Procedure in the District Courts

The first area of discussion was whether the Circuit Executive or the Circuit

Council was involved in the development of the rulemaking process for the district courts

C or in the actual promulgation of local district rules. There is no involvement by any

Circuit Executive or Council in either the rulemaking process or the actual rulemaking in

any of the circuits.



Results of the Conversations with the Circuit Executives
May 8,2000 Page 2

Six circuits are, however, involved in the rulemaking process at least as far as
suggesting local rules for the districts to adopt. (Third Circuit, Fourth Circuit, Fifth
Circuit, Seventh Circuit, Ninth Circuit, and Eleventh Circuit). For example, in three 7?
circuits, the Councils have urged particular local rules or local rule topics in death penalty Lo
cases. (Three, Fourth Circuit, Seventh Circuit). In the Fifth Circuit, the Council has
asked that the district and bankruptcy rules contain a local rule indicating that there are C
rules governingjudicial conduct. In another court, the Council has suggested particular
procedures for review of attorney discipline. (Eleventh Circuit).

Review of Local Rules by the Circuit Council L

All of the Circuit Council have a review process to examine new local rules
and amendments to existing rules'. These procedures are generally the same among the L
circuits. The review begins in the Circuit Executive's office where the rule or
amendment is originally provided by the district court. A staff person from that office
makes an initial review of the rule, usually writing a memorandum explaining how the
rule is or is not problematic. The rule and memorandum are then forwarded to another
body for review. In some circuits, this material is provided to a committee of the Council
(Third Circuit, Fifth Circuit, Eighth Circuit) and, in several other circuits, the material is
provided to another body for its review (Fourth Circuit: Chief Judge of Circuit; Seventh
Circuit: Original District Court; Ninth Circuit: Conference of District Judges). Either C
the reviewer's recommendation or the actual documentation concerning the rule or L
amendment is then transmitted to the Circuit Council for final action. This final action
may be by paper ballot (e.g., Second Circuit, Third Circuit) or vote at the actual meeting
(e.g., First Circuit, Seventh Circuit, Eighth Circuit). At any stage in this process, the
reviewing person or entity may be communicating with the particular court to reach an
accommodation of any rule or rule amendment that appears problematic. As one of the
Circuit Executives stated: "The last thing we want to do is abrogate one of these rules
forcefully."' (Ninth Circuit.)

The review of local rules or amendments takes place in all of the circuits as
needed. Whenever a rule or amendment is provided to the Circuit Executive, the process
begins. In addition, the Ninth Circuit has established a biennial review of each district
court's rules. The Eleventh Circuit also has undertaken a comprehensive review of the
local rules on two occasions since 1988.

It is difficult to determine whether there is, in fact, an' inconsistency or
repetition of a local rule with existing law unless there is a definition of "inconsistency"
or "repetition." For example, one using a narrow definition of "inconsistency"1 may V
conclude that only those local rules, which flatly contradict actual statements or
requirements in other law, are inconsistent. If one uses a broader definition of
"inconsistency," there is more opportunity for disagreement over whether a particular

It should be noted that, although there is a process in the Sixth Circuit Circuit, there has been no
systematic review in this Circuit for the past several years. The Circuit Executive reported that, when the
Civil Justice Reform Act (CJRA) was in place, the Council concluded that there was no way to reconcile
local rules and the CJRA. At that time, further review stopped. The Circuit Executive suggested that the
Circuit needed to get back in the process.
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to local rule is, in fact, inconsistent. For example, one can argue that a local rule may be

inconsistent with the intent or spirit of the Federal Rules. One can also argue that local

rules that take away the coures discretion in an individual case are inconsistent with the

LJ intent and spirit of the Federal Rules that case management, generally, be addressed on an

individual basis. One can also argue that local rules that add further requirements than

7 those set forth in the Federal Rules conflict with the intent and spirit of the Federal Rules.

L Local rules may exist that, while not problematic on their face, may be inconsistent as

applied in practice. One can argue that a local rule that is inconsistent with existing case

law should be rescinded even though such an inconsistency is not prohibited in the

Federal Rules or Section 2071 of Title 28. Case law will surely impact on counsel's

activities and the courfs decisions in much the same way as the Federal Rdles and

statutes.

None of the circuit courts has any written standards for determining whether a

local rule is inconsistent with, or duplicative of, existing law. Instead, each of the

reviewing entities makes a judgment call on a case-by-case basis. When there may be

disagreement over a particular rule, deference is given to the district court. (E.g., Second

Circuit, Third Circuit.) One Circuit Executive indicated that a rule would be upheld

unless it was clearly inconsistent with a federal rule. (Seventh Circuit.)

As mentioned above, there is significant opportunity to discuss potential

problems during the review process. Such discussion may avert a negative vote at the

Circuit Council. Each of the Circuit Executives was asked how frequently the Circuit

Council abrogates local rules. Abrogation was clearly a rare-event in all of the circuits.2

The Circuit Executives were also asked whether the rules had been reviewed

to determine if they were in compliance with the uniform numbering system prescribed

by the Judicial Conference. (See Fed.R.Civ.P 83(a). Approximately seven courts had

specifically reviewed the rules to determine compliance. See e.g., First Circuit, Third

Circuit, Tenth Circuit).

The Circuit Executives were asked about the existence of standing orders,

internal operating procedures, general orders, or other directives, regardless of name, that

served the functional equivalent. All of the Executives indicated that there might very

well be some of these directives in existence. In ten circuits, there is no review of these

directives. See e.g., Second Circuit, Tenth Circuit, Third Circuit.) Several Executives

stressed that, since there was no enabling authority, review and any subsequent attempt at

abrogation would violate the integrity of the district court or would consist only of stating

2 Eg., First Circuit (Incredibly rare and, maybe, it has never been don. It has not been done in the eleven

years since the Circuit Executive has been there.) Second Circuit (It has not been done in the two years

L since the Circuit Executive has been there.) Third Circuit (Circuit Executive cannot recall that a local rule

has been abrogated.) Fifth Circuit (Three times in fifteen years.) Eighth Circuit (Since October 1997, a rule

has not been abrogated.) Ninth Circuit (It happened during the first comprehensive review five or six years

ago.) Tenth Circuit (No abrogation for at least six years.) Eleventh Circuit (The council has never

abrogated or modified a rule ever.) District of Columbia Circuit (Never to the knowledge of the Circuit

Executive.)

L.
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that it appeared the district court was attemptingto avoid the, local rulemaking process.
(First Circuit,,Ninth Circuit, Eleventh Circuit.)

In two of the circuits there is some type of review of standing orders, general a
orders, or internal operating proeedures. One of the Circuit Councils assmes the districtcourts are treatingthese directives as localrules a -nd for thesake of the statute and
procedure, they are treated exactly the same as local rules on the circuit level: WaIf it [
regulates practice in our courts,, it goes to the Council.7, (Fifth Circuit.) There is some
review in the other circuit ofintroal, operating procedures but, by a different committee.(Eighth Circuit.) The Circuit Executive of the ighth Circuit explained that rulemaking K
was used in the correct way in thyiEighth Circuit so there was no abuse of the use of
standing orders necessitating any other review. r

O:ther Comments,

At the end of each conversation, I asked the Circuit Executives if they had any
other comments about rulemaking'and the review-process. I also asked them what
features of anotherLocal Rules Proect Reot they like to see added or enhanced. What K
follows are some brief comments, paraphrased.

In two circuits, the Executives indicated that their respective Councils were 7
reactive as opposed to proactive in reviewing rules. (Second Circuit, Third Circuit.) LJ
"The Council has traditionally not been too 'hands on.' It does what it is supposed to do
but nothing more." (Second Circuit.) "Rulemaking is not a hot button issue in this f
circuit." (Third Circuit.) On the other end of the spectrum, another Circuit Executive L
explained that rulemaking and review-of those rules were taken very seriously in the
circuit and that there had always been a rules committee at the circuit level. (Eleventh 7
Circuit.) Another Circuit-Executive explained that,, because local rulemaking was taken ELseriously at the district court level a cause the s were teritorial about it, telling
these courts what rules to have or how to run their courts is problematic., (Eighth
Circuit.) Another Executive explained that legal practice in his circuit was, generally, by
state and that the attorneys were used to the rules- so there was not the difficulty with
rules that there may-be in circuits with attorneys having multi-state practices. (Fifthm
Circuit.)

The Circuit Executives were asked what they would like to see in the Local
Rules Project Report that would be particularly helpful to them. Five of the Circuit
Executives were satisfied with a report that followed the same general format as before.
(E.g., Sixth Circuit, Ninth Circuit, District of Columbia.) One of those highlighted that
the document should be as brief as possible or be accompanied by a summary. (Fourth
Circuit.) Two of them specifically asked for more guidance on numbering. (Eighth
Circuit, Ninth Circuit.) Two of the Executives felt any such report was unnecessary
because there was no, particular interest on the part of the Council (Third Circuit) or
because the rules in the6circuit are consistent with existing law and numbering (Tenth
Circuit).



APPENDI A

Questions for the Circuit Executives

about Circuit Council Review of Local Rules

Name of Person Date of Interview

sition) -Circuit

1. Rulemaking Procedure: What is the process for district courts to make rules? Are

L they the same for all courts in your circuit? Does the circuit council approve that

process? Are there Circuit-wide local rules you require or suggest the district courts use?

FHow often does the rulemaking occur? Is there a circuit council directive about that?

2. Review of Local Rules After Promulgation: What is the process for the circuit

council to review local rules? Did the circuit council make that process? If not, who did?

How frequently does the circuit council review the rules? Does it abrogate rules? Does it

suggest changes in rules? What else does the circuit council do?

3. Standards for Review of Local Rules. What are the circuit council's standards for

deciding a rule may repeat existing law? What are the circuitcouncil's standards for

deciding a rule may be inconsistent with existing law? How were these standards

developed?

4. Past Activities of the Circuit Council with Respect to Review of Content of Local

Rules: What is the frequency with which the circuit council has reviewed the rules?

What is the frequency with which the circuit council has abrogated any rules? Do you

C have a record of how many rules you have abrogated for each district? If so, could I have

a copy of that?

L- 5. Past Activities of the Circuit Council with Respect to Review of the Numbering

System of Local Rules. Has the Circuit Council reviewed the rules to determine whether

they comply with the numbering system? What, if any, action has been taken?

6. Standing Orders, Internal Operating Procedures, and Other Directives: Do they

exist in the district courts in your circuit? Do you approve their existence? Do you

review them for inconsistency and repetition? What is the process by which you review

them? What is the frequency with which the circuit council has abrogated any directives?

Do you have a record of how many rules you have abrogated for each district? If so,

could I have a copy of that?

7. Any other Comments or Questions?

8. Usefulness of Local Rules Project Report? Do you have any suggestions for

making it more useful to you and the Circuit Councils?

IL
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L Agenda Item 14
June 2000

7 Discussion
L

Recommendation 73 of the Long Range Plan: Review of the Judiciary's Need
for Statistical Data and Other Information on District Court Proceedings

The Administrative Office (AO) is undertaking a review of the federal judiciary's need
for statistical data and other information concerning civil and criminal proceedings in the United

L States district courts. The review is the third phase of a comprehensive assessment of the
information required for judicial branch administration and policy development, as directed by
Recommendation 73 of the Long Range Plan for the Federal Courts approved by the Judicial

L Conference in 1995. This agenda item is presented to the Committee to (1) provide background
information on Recommendation 73 and antecedent efforts to implement that recommendation,

lo (2) explain the purpose and scope of the present effort to review district court information, and
L. (3) invite the Committee to consider what kinds of civil and/or criminal case-related data should

be collected in its subject area of responsibility.

Background

Recommendation 73 of the Long Range Plan (reproduced in Attachment 1) calls for
L the federal courts to "define, structure, and, as appropriate, expand their data-collection and

information-gathering capacity" to obtain better data for judicial administration, planning, and
7 policy development. This process should be broadly inclusive, involving "representatives from
LI all primary data sources, judicial branch users, and outside researchers."' Recommendation 73

was adopted in response to problems experienced by the Judicial Conference's Committee on
7 Long Range Planning in obtaining sufficient data for planning with respect to various aspects of

court workload, resource usage, and administrative operations.

The Committee on Judicial Resources has responsibility for coordinating implementation
of Recommendation 73, with support from the AO's Office of Judges Programs and Office of
Human Resources and Statistics. That committee has delegated to its Subcommittee on Judicial
Statistics general oversight of implementation efforts, and other Conference committees are
brought into the process as the judiciary's need for information in their respective subject areas
are addressed. Until recently, these efforts have been focused on data needs related to matters
litigated in the bankruptcy courts and courts of appeals (see Attachments 2 and 3, respectively). 2

LW Because the work in those areas is mostly completed, attention is now turned toward identifying
what kinds of data should be collected with respect to district court proceedings.

L
Judicial Conference of the United States, Long Range Plan for the Federal Courts, Implementation Strategy 73a

(reproduced in Attachment 1).

2 Although implementation efforts are presently focused on improving collection of case-related information,
Recommendation 73 extends to all data needed for "reporting, policy-making, and planning purposes," including
information on the judiciary's administrative (e.g., financial, personnel, facilities management) activities.

F



Discussion F
Addressing the Judiciary 's Data Needs

To make informed decisions about what judicial resources are required, how they should
be allocated and employed, and what otherpolicies should be established with respect.to judicial K
administration, the judiciary needs a variety of statistical data about the nature of cases brought
in the federal courts and how they are handled. Historically, only a limited range of case-related
information has been collected in a consistent manner that permits statistical comparisons C

between courts and time periods. Even with the advent, in the 1980's, of automated systems LJ

for docketing and case management, caseload data collected in reportable form by the courts
have generallybeen limited to (1) numbers of motions, trials, and cases pending for set periods
of time, and (2) descriptive information collected' at (a) case opening (e.g., origin of the case,L
nature of suit or offense, number of criminal defendants, jurisdictional basis, class action'status,
amount ldemanded, Ifee status) and (b)case closing (e.g., te of disposition, nature, iming, and
amount of judgment or sentence)? Although the AO's Statistics Division has often been able to L

satisfy information requests wiith tesel kinds of data, court records contain other Mdetailed'
information about caset and workload that is not accessible to policymakers, administrators, or
researchers exceht through painstaking examination of individual case dockets and file folders.

During recent years, the judiciary has been under increasing internal and external pressure F
to obtain and provide data that better justify the courts' requests for financial, personnel, and '
other resources, and that demonstrate more precisely the impact on courts of proposed legislation
and procedural rules., The more general data already collected permit the judiciary, to show L
overall judicial workload and efficiency, but not totanalyze to the extent desirable how cases are
litigated and managed, what burdens are imposed by specific procedures, and what kids 'of
workload burdens are carried by particular categories of judges and court staff. To a large extent, K
these constraints prompted the Comnittee on Long Range Planning to include Reco dation
73 in the Long Range Plan. Other Judicial Conference c tees also have b'eenfrustated
occasionally by inability to obtain data needed for policy development. lT

These unmet needs have prompted the judiciary to explore advances in information
technology as means of enhancing its ability to collect and analyze data on court business and
operations. Since the mid-1990s, for example, the Committee on the Administration of the
Magistrate Judges System has sponsored the Magistrate Judge Statistics through Automated'-
Records (or MJSTAR) project, which has the goal of improvingkconsistency and reiiability ,
of information on magistrate judge duties and, w orkload by capturing data in 'standdized form
through the, docketing process., Initially, MJSTAR was conceived as an add-on to the existing FT
automated docketing systeis, but that approach was overtaken by efforts to devel ja Anew, state-
of-the-art Case Management/ElectronicCase Files CF) system that 'will be depfoyed in all
court types (appellate district, and bankrptcy) within the next four io fiv3'ears. 'Ultimately, C

3 Largely by means of manually prepared reports (i.e., Forms JS-10 and JS-1OA), the courts also track the numbers F
of hours spent by judges in trials and other proceedings.
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L the decision was made to use CM/ECF to meet the data collection requirements of MJSTAR-a
commitment that paves the way for a broader examination of how CM/ECF and other new
information technologies can be used to improve data collection on district court matters.

The CM/ECF project, for example, provides a singular opportunity to enhance the
judiciary's ability to collect a wide range of statistical information about cases in the federal
courts. As currently envisioned, CM/ECF will replace each court's automated docketing system
(i.e., ICMS Civil -and Criminal, BANCAP, NIBS, or AIMS) with a new system that allows
docket clerks and other users to identify items to be docketed from pre-defined "pick lists" of
documents and other events.4 (Attachment 4' shows an excerpt of the pick list used in one of four
district courts presently testing the CM/ECF system.) Since items contained in a pick list can be
associated in the computer system with standard definitions that, in turn, link to particular
statistical reporting codes,5 the new system should not only improve the accuracy and
consistency ofdocket entries but, in doing so, also make' it possible to capture more and better
data on frequency of certain case types and litigation events,-relationships between events (e.g.,
when a motion is contested or the subject of a hearing) and time required to conduct certain
proceedings (e.g., the time elapsed between the filing of a motion and the court's decision). 6

To assist the CM/ECF project in designing the new district court system to make fuill use
of these capabilities, staff in the AO developed a preliminary analysis of the civil and criminal

L case opening and closing information and litigation events (including certain preliminary and
ancillary matters) that might be useful to capture in a standardized format (see Attachment 5).
Mindful of administrative burdens and other practical 0onsiderations, the staff assigned ito each
item one of three 'levels of priority based on the relative' ihmportance'of the data and the relative
ease or difficulty of collecting the data in a consistent way. Although this analysis reflects
practical experience with the information requirements ofjudi'iil branch policymakers and
administrators, it merely illustrates the generaklrange offidata needs 4thatall relevant users might
identify through the Recommendation 73 .proces's. 7

Review Process: The Committee's Role

4 Each court will have the option to implement either the full CM/ECF system (which includes electronic filing
7 capabilities) or only the new automated docketing/case management component. If electronic filing is used, an
L individual (judge, attorney, or staff member) who files a document will also make the corresponding entry in the

court's docket.

1 This approach allows each court to use its own nomenclature for documents and other events while enabling the
Liz judiciary at large to aggregate data on such events according to nationally defined categories.

6 In considering the judiciary's need for case-related information, the Committee may wish to distinguish between
data that is merely collected (i.e., captured in individual court databases) and collected data that is also extracted for
reports on a district, circuit-wide, or national basis. Data collected by courts individually do not have to be reported
on a regular basis, but instead can be stored in each court's automated system for retrieval as needed.

7 7 Indeed, because the analysis was prepared with the CM/ECF project in mind, it may omit data needs that could be
Lo satisfied more appropriately from other sources.
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The process for reviewing the judiciary's need for information. on district court cases will
include outreach to potential data sources. and users inside and, where appropriate outside the
judicial branch. Although not all the details -are, established at this point, the, AO plans to solicit r
(and, in some cases, already has solicited) the views of judges and court executives who serve in
various, administrative and policymaking roles, as well as, the Federal Judicial Center-and U.S.

SentencingCommission. The first step is this effort to involve relevant,,Judicial Conference
committees in assessing the Iinds gof information about' district court proceedings that should be,

collected to ,;,aid ,policymaking anddadministrati~oun thiX eira respective ,areas of responsibility.8 The

tentative lists prep'ared by AG ,staffc an serveas a starting point for that assessment.,,, [7/ . >

As a prelimmiar matter, this Committee is asl~edto discuss the extent to which it intends
to take part inlthis'phaseof the Recpmmendationl 73' .assessmentlofjdilcia rydaa nteeds.,, The

Committeemay wish, todiscuss,for example, whether and to whate xtent its wiotkmight be
aided by access to different oradditional data concerning district court proceedings., iff the,

Commnittee decides topursue the matter, it maywishito aisk omnmittee staff or a jsubcomnittee to 7
review thetent tative lists and develop recommenddatiionslf~rl Committeeto ,consider at a future
meeting. ',lheComniittee may also wish'to idl$ in th pocess opher potential, data users
whose views might be helpful to the overall assessment Any daa collection requkrements
identifiediibyithis Committee willM, bforded to he Subcom itee on Juc ial Statqistics of the
Judicial ,Resiources>Committee for considetion,

A ttachm ents: t1 '>4r[, f >, ,9i11 1 8 E t 0 i 4 S 1

1. Recoendation 73 df the Long Range Planfor the Federal Courts, with implem ention 7

strategies and commentary ........ .,a,1, 1 -

2. Review of Bankruptcy, Statistics under Recommendation 73,
3. R.eviewofAppellate Statistics under Recommendation 73
4. Dockeoting 'Pick List" in the Case ManageMent/Ilectronic Case Files (CM/'CF) System
5. Preliminary Analysis of Priorities for Collecting Data about Civil and Criminal Proceedings

in the District Courts A
^ . 1 ~~~Attachmentl I

Long Range Plan for the Federal Courts 7
December 1995* ,

s During the present series of committee meetings, agenda items on this topic are being presented to the Committee
on the Administration of the Bankniptcy System, Committee on the Administration of the Magistrate Judges
System, Committee on Court Administration and Case Management, Committee on Criminal Law, Committee on
Defender Services, Committee on Federal-State Jurisdiction, Committee on Rules of Practice and Procedure, and to
the Subcommittee on Judicial Statistics of the Committee on Judicial Resources. The Committee on Automation _
and Technology is also being apprised of this effort. As the Recommendation 73 process goes forward, other
Judicial Conference committees may be asked to express their views. 7

The numbered recommendations and implementation strategies in the Long Range Plan were affirmatively,
approved by the Judicial Conference of the United States in 1995 and, as such, constitute judiciary policy. The
commentary, which was prepared by the Committee on Long Range Planning, explains and supplements the
recommendations and implementation strategies but does not necessarily reflect the views of the Conference. [



RECOMMENDATION 73: To refine both operations and policy, the federal courts should
define, structure and, as appropriate, expand their data-collection and information-
gathering capacity.

Implementation Strategies:

73a To obtain better data for reporting, policy-making, and planning purposes,
the Judicial Conference should establish a steering group to coordinate and define
the process. Members of the group should include representatives from all primary
data sources, judicial branch users, and outside researchers.

73b This steering group should.

(6) Conduct a data needs assessment that includes but is not limited to:
courts of appeals, district courts, and bankruptcy courts; magistrate judge
reporting, Administrative Office program reporting; research; budgetary
impact analysis; and long range planning.

(7) Inventory and catalog data collection efforts. Utilize recent surveys
conducted by Conference committees and other organizations.

(8) Evaluate the ability of current statistical data holdings to support
planning and policy.

(9) Determine how best to collect and maintain such data. Determine how
best to organize and manage such efforts. Determine training
requirements.

(10) Design the most appropriate single or coordinated network of data
bases.

[Commentary]

In determining the judiciary's need for statistical data and other information, the federal
courts should seek input from interested persons outside the system, including scholars and
researchers who study the courts. Judicial data collection should include the statistical data and
other information needed for planning purposes, e.g., data on historical trends and their impact
on the judiciary, and on the demographics of court users. However, expansion of judicial data
collection should be preceded by careful research to determine what precisely is needed in order
to run the courts fairly and efficiently.

Clearly, a broad-based inquiry into what data and statistics should be regularly collected
and how they are used must be made a high, immediate priority. Personnel from all levels and
units of the federal court system, and others, should participate in specifying the contours of
these data and statistics. The Judicial Conference should support and promote information

2



resources management to meet the information needs of the courts, the public, the bar, and
litigants.
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Attachment 2

Review of B'ankruptcy Statistics under Recommendation 73

October 1996 The Administrative Office (AO) established a task force to study the
bankruptcy statistical system-auditing the existing data collection
process in 11 courts and reviewing the nature and scope of data

- collected in light of present and future needs. The task force, co-
chaired by the AO's Assistant Directors'for Judges Programs and
Human Resources and Statistics, included bankruptcy judges,
bankruptcy clerks of court, and a circuit executive.

December 1996 The AO task force members conducted a preliminary meeting with
court representatives to identify potential bankruptcy data needs.

a> March 1997 The task force held a two-day'conference to obtain input from
bankruptcy data users in-the exec utive and legislative branches, the
bar, the academic world, and the media.

June 1997 The Committee on Judicial, Resources and the Committee on the
Administration of the Bankruptcy System received a task force
reportthat identified general principles, detailed the types of
information requested by court and non-court data users, and offered
tentative views about whether, and how, the requested information
should be''gaithered. Both committees endorsed the general approach
of the report; the Bankruptcy Committee asked its Long-Range
Planning Subcommittee to continuelthe work of the task force and
develop policy recommrendations for consideration by both
committees.

September 1997 The Bankruptcy Committee's Long-Range Planning Subcommittee
established two focus groups-one to address the need for financial
and demographic data, and the other to address the need for

L information about litigation events and related issues. The two
focus groups subsequently analyzed and prioritized the identified
needs and made recommendations to the subcommittee about how
to obtain and disseminate the information.

January 1998 The Bankruptcy Committee endorsed the Case Management/
Electronic Case Files (CM/ECF) initiative as "the most appropriate
long-term solution" to meeting additional bankruptcy program

r information needs; it recommended to the Judicial Resources and
L Automation and Technology Committees that the new CM/ECF

systems be used for that purpose. The committee directed its Long-
Range Planning Subcommittee, among other things, to develop a
list of specific additional information needed to administer the
bankruptcy system properly and more effectively, and to determine
whether any information now collected is no longer needed.

L
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April 1998 On the recommendation of the Bankruptcy Committee and the L
Judicial Resources Committee, the Executive Committee adopted on
behalf of the Judicial Conference the following position (to be used K
in responding to congressional proposals on data collection LIJ

and dissemination)t."[T]he federal judiciary should collect and
maintain those data it requires for its own operations to fulfill its
statutory responsibilities."

January 1999 Focusigoninformationrequired to'ma e appropriate policy
decisions in operating the ,bankruptcy court system and planning for
futureneeds," the Long-Range Planning Subcommittee reported to
the Banl~ruptcy Committee that accurate collection and reporting of
thatfnformation requiires useof uniforannstandard event codes or
data elements lin docketing of litigation events. The committee
endorsed that approach and authorized the subcommittee to
disseminate, for comme4 in 'the court community a priority list of J

standard5cet dents. and data edlements for most chapters and
types of prceledingu;derhe Bankruptcy Code.

June 1999 After receiving comnients'on the pro4posed list of standard docket
eventsad data eens, Long-nge Planning Subcommittee
forwarded a revised p~iority listito the Bankruptcy Committee. The
committee accep ed t6,1ist, Which was subsequently forwarded to
the CM!ECF prq cplehiepion through the new automated F
casem nanagemnbntdkaetng systemL

June 2000 The Bankruptcy Comee wll receive a report on certain items in
the list of standar44ocketevets and data elements that have been
defined or revised to accommodate docketing and case management
practices in the courts or respond to questions from CM/ECF project L
staff.

L
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Attachment 3

L. Review of Appellate Statistics under Recommendation 73

October 1998 The second activity phase under Recommendation 73 began with
designation of the Administrative Office's (AO's) Appellate Court
Advisory Council (composed of circuit judges and appellate court
unit executives) as a task force to assist in identifying aspects of

,,, data collection on court of appeals proceedings that should be
refined or modified. The task force members were asked to consult
with their respective chief circuit judges during the course of the
project to ensure that their views are taken in account.

October 1998- Comments on current appellate statistics were solicited from the
October 1999 Supreme Court, the U.S. Sentencing Commission, the Federal

Judicial Center, and the U.S. Department of Justice.

April 1999 At the spring meeting of the Appellate Court Advisory Council, the
task force discussed the comments received to that point and
decided to focus efforts on collecting and reporting additional
information about (1) pro se and prisoner cases, and (2) en banc
hearings.

October 1999 At the fall meeting of the Appellate Court Advisory Council, the
task force members reviewed, and concurred with, an AO staff
analysis of the suggestions received in comments from various
sources. They also discussed the feasibility of collecting additional
information on characteristics identified in a Federal Judicial Center
report as potentially indicative of the difficulty of an appellate case.
With regard to pro se and prisoner cases and en banc hearings, the
staff was asked to concentrate on those areas where changes in data
collection appear to be needed, identify specific, additional data
elements to be collected, and propose methods for gathering the

L information.

7 December 1999 The Judicial Resources Committee's Subcommittee on Judicial
L Statistics received a staff report on the progress of the appellate

court statistics project, and was asked to consider additional data
elements that may be required to aid the subcommittee in evaluating
judgeship needs and other areas of subcommittee responsibility.

April 2000 At the spring meeting of the Appellate Court Advisory Council, the
task force considered suggestions from the Federal Judicial Center
for enhancing collection and/or reporting of statistics with respect to
(1) issues on appeal, (2) interlocutory appeals, (3) consolidated and
related cases, (4) alternative dispute resolution, (5) oral arguments
and en banc proceedings, and (6) procedural terminations. The task
force offered recommendations on some but not all of these items.
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May 2000 The Subcommittee on Judicial Statistics of the Judicial Resources

Committee will receive a report that includes the task force's
recommendations.
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Attachment 4

Docketing "Pick List" in the Case Management/Electronic Case Files (CM/ECF) System

File a Motion

Motion for reconsideration
Motion for relief from ordertjudgment
Motion for ruling
Motion for sanctions

Motion for temporary restra~ing order
Motion for writ of habeas corpus ad prosequendamn
Motion for writ of habeas corpus ad testifcandurn

L
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Attachment 5 LJ

Preliminary Analysis of Priorities for Collecting Data
about Civil and Criminal Proceedings in the District Courts

The following tables were developed by AO staff, in consultation with staff from the Federal
Judicial Center (FJC), to better inform development of data collection capabilities in the new
Case Management/Electronic Case Files (CM/ECF) system for the district courts. In these
tables, staff have identified, and assigned priorities to, certain case information and litigation
events that might be useful to capture in a uniform, consistent manner in civil and criminal cases
by means of the automated docket. The tables represent only a preliminary-analysis of data L
needs for purposes of further study and discussion.

pri' , 'gs--:,,

Explanation of priont raings: k i

1 -- Items for which there is a demonstrable need for court- and/or system-wide information
to aid policymaking, resource allocation, and/or workload management

2 -- Items for which there may be a need for court- and/or system-wide information to aid
policymaking, resource allocation, and/or workload management, but where~the need may or
may not be outweighed by the difficulties of collecting the information in a consistent manner

3, -- Items for which there appears to be no practical need for court- and/or system-wide
information to aid policymaking, resource allocation, and/or workload management, and/or a
it appears that collection of the information in a consistent manner, even if needed, would be
difficult

[Bracketed italics] are used to depict rankings on which staff members' views were particularly {
tentative.
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Civil Cases

Item Priority
Information about parties and amici
Number of party/amicus curiae participants in the case (derived from 1

L docketed information identifying parties of record and authorized amici)
Represented by counsel (linked with party/amicus information to identify l
number of separately represented participants in the litigation)
Incarcerated 2
Incorporated or business entity 2
Public entity 2
General case information
More complete description of "nature of suit" (but not necessarily each 1 (flexibility to
individual claim or count) and updated, as necessary, to reflect amended add/revise NOS
complaints and partial dismissals/settlements during the pendency of the categories)
case; also the ability to add nature of suit categories easily or to have a 2 (otherwise)
separate field where certain types of cases can be easily tracked

L Title/Section (statutory basis for the action): Make this a mandatoryofield 1
Title/Section. Within the citation table, add two additional dates- 1 (but not in the

7 Repeal date: The date that a law is repealed docket)
Termination date: The date that the AO determines that a title/section
will no longer be used and an alternate title/section is required

Identify' form of relief demanded (i.e., money damages, injunction, or 2
declaratory judgment)
In cases that move from one court to another (i.e., through appeals, 1
remands, and transfers), include on the docket of each court, the case,
adversary proceeding, and/or other docket number assigned to the matter
in every other court in'which the case has been docketed

Class action status: Update if class action status changes during a-
case-might be accomplished through capure-of the motions/orders
affecting class action status ____'_-___-

Origin code: AO data on miultidistrict 'litigation cases do not match the
data maintained by they Judicial Panel on Multidistrict Litigation. The -
perception is that coding' e districts is not uniform. Orders granting
MDL transfers should itrigger updates of the orngin code and/or capture the
event (sfer) date.-
Litigation events ,

L Pleadings and case-dispositive pretrial motions
Joinder, severance, and intervention of parties; participation by amicus [21
curiae
Claims and counterclaims/answers to claims and counterclaims [2]
Motion for summary judgment 1
Order on the summary judgment motion (if granted, this entry can also be 1
used to generate the basis for disposition-see below)

2



Item Priority

Motion to dismiss l

Order on dismissal motion (including whether the dismissal is with or 1 ,
without prejudice)
Motion for default judgment 3^

,~~~~~i _ if grntd
Order on motion for default judgment (if granted, this entry can also: be 1 (if granted) L
used to indicate the nature of the disposition-,-see below)', ,. 3 (oher),

,Special events r " I .
,Requests forltemporary restraining orders and preliminar injunctions .

(requests for permanent injunctions identified through "form of relief
demanded"--see above) ,
Orfders ,onrequests for TROs and preliminary injunctions (entry of , ,, ,, l
permanent injunction identified through "form of relief granted"--see
below) _,_'' '_" "_,' '' '

Orderappointig a special master (or itsiequivalent) in all cases, including , 1

prisoner litigation (see below)
Filing of special master report 3

Special master fee applications/approvals , 3

Case sent to arbitration, mediation, etc. (identifying which form of , 1]
ADR is being used) .. , ,_,,,__., ,_

Report filed by mediatorl, arbitrator, etc. ,__,, d______3__

Result of ADR activity (need to define) ____3_,___

Referrals to magistrate judges, (as defined instheMJSTAR requirements) 1,

Motion/request for certification (or decertification) of a class action 1
(including request included in a complaint) ________,___1

Order on class certification/decertification ., 1

Motion/request for recusal [ 3
Court's action on motion/request for recusal (including sua sponte recusals) 2L

Motion to remand a case removed from state6 court i i ; 2

Order sua sponte,, or on motion, to remand to statezcourt (if granted, this 1 (if granted)
entry can also be used to indicate the nature of the disposition-see below) 2 (otherwise)

Motion to remand to an agency, (to supplemdrnt the administrative record) 2

Order sua sponte, or on motion, to remand to agencye (if granted, this en" , (if granted)
can also be used to indicate the nature of the disposition-see below) 2 (otherwise)

Transfer to another district under the venue statutes, including any motion 1

for change of venue (this entry can also be used to indicate the nature of the. L
disposition- see below)
Transfers under the MDL statute (this entryfcan also be used to indicate the 1
nature ,of the disposition-see below) __

Motion for imposition of sanctions -'Rule 11 and Rule 37 (also see below 1 (Rule 11)

under "DiscoveryMiatters" - 2 (Rule 37)

Motion for disquolification of counsel 2 J

7 3
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L
Item Priority

Order on sanctions motion 1 (Rule 11)
l ____________________________________________________ 2 (Rule 37)

Contempt proceedings (need to define) 2
Offer of judgment under Rule 68 2Li Motion to seal or unseal filed documents (need to define, and to include 2
not only filing of documents "under seal" but others for which only
electronic public access is restricted)
Order on motion to seal or unseal (need to define, and to include not only 2
filing of documents "under seal" but others for ,which only electronic
public access is restricted)
Bankruptcy proceedings in district court, including-- [1]

Appeals from the bankruptcy court to the district court
District court proceedings on non-core matters, and
Specific referrals and withdrawals of reference in bankruptcy cases
(motions and orders)

(In general, case information and events identified for standardized
docketing in other civil cases should, to the extent relevant, also be
collected in bankruptcy proceedings.)
Motion/application to lshift responsibility for prevailing party's attorneys' 2 (motions/
fees and costs (including the statutory authority for the award-e.g., 42 applications)
U.S.C. § 1988 (civil rights), 28 U.S.C. § 2412 (EAJA)) 3 (statutory

authority)
Identify alny proceeding conducted with teleconferencing or 2 (udge at
videoconferencing equipment (also indicate whether the proceeding is remote location)
conducted by a judge from a remote location inside or outside the district) 3 (other uses)
With regard to all motions indicate whether they are contested andwhether 2

e a hearing is held
L Discovery matters

Rule 26(f) meeting of the parties 3
r-1 Motion for'protective order 2
L Order on motion for protective order [2]

Other significant discovery motions (e.g., a motion to compel, a motion for [2]
sanctions)
Orders on other significant discovery motions [2]
Other pretrial mattersV Rule 16-pretrial conference 2
Settlement conference 2
Other pretrial conferences 2

l Trial matters
L Jury trial or bench trial 1

Jury statistics - numbers called, excused, not serving, etc. 1 (# of jurorsL7 deliberating)
3 (other)

L. 4
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Item Priority lFJ
ResuIt of trial-e.g., verdict, no verdict, settled or dismissed (this entry can 1

also be used to generate the basis for disposition-see below) C

Evidentiary hearings J1 L
Proposed/requested findings of fact 3

Order containing court's findings. .'. .3
Request for jury instructions' 3
Court's order on jury instructions 3
Remote transmission of testimony . 3

JS10/1OA information (includinginumnber oftrial days) currently obtained 1I
on paper forms or through a small computer application developed by the
Statistics Division
Judgme Vfisposition
Motion for judgrnent as a matter of law (aka'directed verdict) 3
Order on motion for judgment as a matter of law 1 (if granted)

3 (otherwise)

Motion for judgment n.o.v. 3 _

Order on motion for judgment n.o.v. 1 (if granted)
3 ' (other

Judgment entered (including update if judgment is subsequently modified) 1 i

Consent decree 2
Identify fprn of relief granted (e.g., monetary, injunctive, declaratory)
Identif s' ' fic nature of/basis for disposition (as identified, in items listed g

O Post-trial motions/orders a7
Modifi'ation of judgment.-- L

1 New trial 1 (order granting
. ' 1 . 9'yq y -- ~~~~~new, ial

. , . ' de~~~~~~~~~~~~~~~~~niotio

Other categories of post-trial motions 0 - 1 ' '
Award of attorneys' fees and costs (under fee- and cost-shifting statutes),h

Special Assessments: Provide amount/type of assessment, i.e., court fees. ______

Post-trial execution 3
Notice of appeal (specifying whether a final or an interlocutory order is i

kbeing appealed) _ _-

5



L Item Priority
Prisoner/pro se litigation
Payment of filing fee (indicate full, partial, or no payment) [2]
Applications to file informapauperis [2]
Events and dispositions under the PLRA screening requirement (28 U.S.C. [21

L § 1915A) and the "three strikes" provision (28 U.S.C. § 1915(g)) if the
information can be captured accurately ._l _..

* o Certificate authorizing an appeal [23
L Visiting and senior judge information

Case assignments, dispositions (of cases, claims, substantive and
r procedural motions), and any proceedings (hearings, conferences, etc.)
L involving out-of-district and out-of-circuit judges

Link judge code to all openings, closings, and docketed events
Flag any case assignment to, or proceeding conducted or disposition
made by, a visiting judge

Separate "flag" for matters handled by senior judges,

L;

r

L
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Criminal Cases* r
Item Priority

Initial proceedings
Matters covered by MISTAR, i.e., warrants, detention hearings, etc., 1
whether handled by an Article III judge or a magistrate judge,
Initiating document, i.e., indictment versus information, ., 1 '.

Procedural status for each defendant at any or all of the following times: 2
prior to, arraignmernt, at arraignment, and prior to trial-makg itpossible to, ,
determine at whatipoint a defendant pleads guilty.
Rule 20 transfer from other district T__'_1_.,'__'__

Rule 40 removal 1 [
Fugitive Status date 1
Grand jury proceedings r;i'

Motions to challen!ge grand juyproceedings, 3<
Othermiotions based on allegeddefects in the mstitution of the prpiecutin 3
Court orders on the motions 3
Counts ,in the indictment and outcome of each 1,
Death Penalty: Identify cases in which the death penalty is available and I
prosecutors seek its imposition
Title/Section. Within the citation table, add two additional dates: 1 (but not in the

Repeal date: The date that a law is repealed docket)
Termnination date: The date that the AO determines that a title/section
will no longer be used knd an alternate title/section is required.

Motions and pretrial proceedings "
Motions to suppress evidence e 1
Court orders on motions to suppress evidence I
Other kinds o motions, suct as:

Motion for change of venue 3 [
Motions dealing with unfair publicity 3
Motions on discovery 3
Motions for severance of charges or defendants 3
Court orders on these motions 3

Entry/acceptance of guilty plea (see above re: procedural status) 1
Identify proceedings (motions, hearings, etc.) involving juveniles [2]

In addition to items specifically identified, this table incorporates by reference any criminal case information and
litigation events analogous to items identified in the preceding table with respect to civil cases.

7



Item Priority
Trial
Same information as in civil cases; include non-CVB petty offense and 1
class A misdemeanor cases
Motion for judgment of acquittal/order on motion 1 (order

granting)
3 (motion/

denial)
JS1O/1OA information (including number of trial days) currently obtained 1
on paper forms or through a small computer application developed by the
Statistics Division
Sentencing
Presentence investigation report filed by probation officer [2]
Party objections to the same [2]
Final report filed with the court [2]
Sentencing hearing [2]
Restitution Assessed: Provide amount/type of restitution ordered. [2]
Special Assessments: Provide amount/type of assessment, i.e., court fees. [3]
Proceedings for modification, termination, or revocation of supervised 1
release (including time spent in revocation hearings)
Attorney and other services
Whether defendant has a CJA attorney 1
Interpreter appointed 2
Visiting and senior judge information
Case assignments, dispositions (of cases, claims, substantive and I
procedural motions), and any proceedings (hearings, conferences, etc.)
involving out-of-district and out-of-circuit judges

Link judge code to all openings, closings, and docketed events
Flag any case assignment to, or proceeding conducted or disposition
made by, a visiting judge

Separate "flag" for matters handled by senior judges 1

8
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L LEONIDAS RALPH MECHAM ADMINSR TI OFFICE OF

Director UNITED STATES COURTS
7 J~~~~~~~~~~~~~~~~~~~~~~~~~~~OHN K. RABIE)

LI CLARENCE A. LEE, JR. 
Chief

Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

May 9, 2000

MEMORANDUM TO STANDING RULES COMMITTEE

L SUBJECT: Long-Range Planning and Strategic Issues

7 I am attaching material prepared by the Administrative Office's long-range planning staff,

which contains brief reports from various Judicial Conference committees on the status of

relevant long-range issues. The three rules-related issues are: (1) uphold the integrity of the rules

process; (2) monitor, analyze, and address the proliferation of local rules; and (3) make effective

use of technology and information.

The long-range planning staff is asking each of the pertinent Conference Committees to

review its action on its issues and, in particular, determine whether anything more is needed to

lessen potential problems or improve coordination among committees of the Judicial Conference.

In addition, the long-range planning staff is asking the committees to focus on one overarching

L issue - the balance between national standards and local flexibility. The report of the rules

committees is set out in pages 55-57.

John K. Rabiej

Attachments

L

A TRADIllON OF SERVICE TO THE FEDERA JUDICIAY
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AGENDA #15

June 2000

Long-Range Planning and Budgeting

A. Long-Range Planning

Committees are asked to take the following steps at the Summer 2000 meetings:

1) Review the key strategic issues identified in the report, Strategic Planning
Issues of the Committees of the Judicial Conference of the United States (See
Attachment 1). The report lists crosscutting strategic issues followed by the
individual committee lists of planning issues and courses of action for dealing
with them.

r
Discuss whether any actions need be taken to lessen potential problems or
improve coordination on crosscutting issues or other matters of mutual interest.

Depending on the nature of the issue, the committee might wish to:

undertake new initiatives

collect additional information through staff research

consult and coordinate with other committees

bring the issue for discussion at the chairs planning meeting.

2) Discuss how the committee can address the issue of balancing national
I, standards with local flexibility. Most of the March 13, 2000 long-range planning

meeting of Conference committee chairs was devoted to this topic (see Attachment
C 2). The overall consensus was that there is a place for both national standards and
L local flexibility. It would be difficult to define overarching principles as to when

one or the other approach is preferable. In many cases, it is not an "either/or"
C question but a matter of determining the desired degree of specificity. Policies,

programs, and issues need to be assessed on a case-by-case basis to determine how
best to define standards, establish controls, set guidelines, or allow considerable
local discretion.

LL,



I
Each committee should determine how to incorporate this assessment as part F
of its normal practices when developing program guidelines and policies. The L
following four questions should be considered:

1. What are the critical program -objectives?

2. Considering cost, efficiencies, performance, and other relevant factors,
is it necessary or would it be appropriate to propose a standard of some
kind?

3. Would a standard interfere with judicial independence? r
j

4. How' much standardization or local flexibility is appropriate?

Based on the committees' past experiences, it appears that stricter national A
guidelines can be most useful when there is a specific requirement (such as a
statutory mandate), some operational necessity, or substantial savings to be
realized. Some examples of the use of national standards include:

the Data Communications Network, which allows judiciary-wide J
transmission of data and communications;

network security requirements, which protect against unauthorized l
access to judiciary records;,

centrally held service contracts, as for computer assisted legal 7
research, which allow for savings through volume discounts; L
budgetary and financial controls, which ensure proper stewardship of
public funds;

judicial compensation and benefits guidelines, which preserve
equitability; :

fees for public access to electronic court records, which promote m
fairness and ensure revenue important to the judiciary's budget;

standard reports, which comply with external mandates; and '

courtroom planning and design, which ensures that courtrooms meet, L
but do not exceed, functional requirements.

2
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Allowing for greater local discretion, on the other hand, is preferred when:

judicial functions or administration of justice concerns take
precedence, such as in determining how to organize and use staff;

procedures need to be tailored to reflect preferences in support of
judgments of the court, such as fine collection and offender

LtR supervision; and

: * functions or procedures are experimental, such as pilot programs,
L or still evolving, such as regulating the use of electronic

signatures.

F'

Attachment 1: Report of Strategic Planning Issues of the Committees of the Judicial
Conference

LI Attachment 2: Report from the Chairs' Long-Range Planning Meeting March 13, 2000
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L ~~~Report of Strategic Planning Issues of the Committees of the Judicial Conference
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L
Introduction

Following the Judicial Conference's approval of the Long Range Plan for the Federal Courts in
September 1995, Chief Justice William H. Rehnquist determined that the responsibility for
planning should rest with the various committees of the Judicial Conference, with the Executive

L. Committee assigned a coordinating role.

To facilitate the planning process, in February 1999, the Executive Committee determined that
the long-range planning process would be enhanced if the chairs of Conference committees
would play the lead role for each committee and meet as a group as part of regularly scheduled
meetings of the chairs at the time of the Judicial Conference.

An enhanced long-range program planning and budgeting process was launched in a meeting of
L 14 committee chairs and staff in Washington, D.C. in April 1999, and a second long-range

planning meeting took place in September 1999. The meetings were led by Judge Lloyd D.
George, then the Executive Committee's coordinator for the long-range planning process.

The purpose of the enhanced planning process is to support the judiciary's mission by defining
goals and developing plans and budgets to achieve them. Through the planning process, Judicial

L Conference committees will:

7 * Identify and address strategic issues facing the judiciary
L * Consider judiciary-wide consequences of program and policy choices

* Articulate the judiciary's mission-related budget requirements

In September 1999, Judge Lloyd D. George asked each committee to consider trends, events,
initiatives and policies that will or may affect its programs over the next five to ten years and

[F prepare a short planning document outlining its issues and program goals and objectives.
L

The 1999-2000 committee strategic issues outlines are consolidated as chapters in this report.' It
L is published to inform all committees about strategic issues and planning efforts. As committee

program plans change, this report will be updated.

l

Strategic goals and initiatives of the Committee on Automation and Technology are
contained in the annual updates of the Long Range Plan for Information Technology in the
Federal Judiciary and published separately. The committee did not provide a summary outline
for this report.

1
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Key Crosscutting Strategic issues

r The federal judiciary's fundamental mission is to provide Equal Justice Under Law. The
Ll federal courts exist to maintain the rule of law by providing just and timely resolutions of the

disputes that Article III of the United States Constitution and Congress have assigned to them.

As stated in the Long Range Plan for the Federal Courts, the judiciary's core values and goals
enable it to fulfill its mission and retain the nation's confidence in our system of justice.

* Safeguard the Rule of Law

* Guarantee Equal Justice

* Preserve Judicial Independence

* Sustain Our System of Federalism with National
Courts of Limited Jurisdiction

,
* Maintain Excellence

L. * Ensure Accountability

Effective planning requires the identification of factors or issues that influence achievement of
the judiciary's ability to attain its goals -- those issues that most imperil goals as well as those

r offering the most promise for enhancing -them. Program planning begins with the consideration
of the strategic issues, which can be broad or narrow in scope. At the broadest level are
judiciary-wide issues that cut across Judicial Conference committee lines.

The following tables show seven key crosscutting issues and some related issues that were
developed through discussions at the long-range planning meetings of committee chairs. Also
listed under each category are related issues identified by the individual committees. In the
chapters following, the committee outlines provide greater detail about their strategic issues and

planned courses of action for addressing them.

3
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Strategic issues February 2000

L
Preserving the Quality of Justice and the Excellence of Judicial Services

Determining how to measure the quality of justice and assess the effects of
changes or initiatives on the quality of justice
Assessing the implications of the growth in magistrate judges, staff attorneys,
and other groups in relation to Article III judgeships
Providing effective defender services F
Providing effective supervision of offenders

Maintaining excellent service to the courts Committee on the Administrative L

Office

Preserving the quality of justice and the excellence of Committee on Court 1

judicial services and ensuring the just, speedy, and Administration and Case
efficient disposition of cases Management

Assessing, maintaining, and improving quality of Committee on Defender Services
representationi

Monitoring proposals for modification of federal Committee on Federal-State L
jurisdiction Jurisdiction

Uphold the integrity of the rules process Committee on Rules of Practice E
.and Procedure

Coping with Changing Work and Increasing Workload V
Managing increasing criminal filings
Addressing disparate growth in work and the congested dockets in some courts
Handling complex cases

Potential impact of pending bankruptcy reform Committee on the Administration
legislation of the Bankruptcy System

Consider the impact of the increase in workload Committee on Criminal Law
associated with supervised release revocation hearings

4 V



Strategic Issues February 2000

Managing Resources Effectively

Making effective use of available judicial resources across the judiciary
Considering the growing reliance on senior judges .
Allocating, organizing, and using staff resources efficiently
Achieving economies while preserving quality

Managing resources effectively Committee on the Administrative
, .________________________._______ _'__ Office .

.L,
Developing and using workforce and technology Committee on Court
resources effectively and efficiently Administration and Case

'Management

Consider how several long-range proposals could affect Committee on Criminal Law
Lprogram costs

Optimum utilization of defender services funds Committee on Defender Services

Management of California capital habeas costs Committee on Defender Services

Analyze the growth of the judiciary's pay and benefits Committee on Judicial Resources
costs

Implementation of the recommendations of the Judicial Committee on Judicial Resources
Officers Resources Working Group

Helping courts obtain the greatest benefit from their Committee on the Administration
magistrate judges of the Magistrate Judges System

L ~~~~~~~~~~~~~~5



Strategic Issues February 2000

Maintaining Effective Judicial Governance and Management Mechanisms

Improving mission-based,program planning and budgeting
Achieving consensus on priorities anddirections,
Determining theright balancebetween national policies and programs vs. local
flexibility
Maintaining effective oversight mechanisms to assure accountability

Providing program leadership and maintaining effective Committee on the Administrative
management systems Office

Ensuring effective judicial governance and management Committee on Court
mechanisms, and preparing for different and increased Administration and Case l
caseloads' Management

Develop long-range planning responsibilities, issues and Committee on Judicial Resources,
objectives

Monitoring, analyzing, and addressing the proliferation Committee on Rules of Practice L
of local rules and Procedure

Planning for Security resources effectively Committee on Security and .
;:~~~~~~Facilities

Attracting and Retaining a Highly Competent Workforce

Seeking adequate compensation for judges
Improving benefits programs for judges and judiciary employees

Attracting and maintaining an excellent workforce Committee on the Administrative L
Office

Seeking adequate compensation for judges Committee on the Judicial Branch

Improving benefits programs for judges and staff Committee on the Judicial Branch

6 L
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_ Strategic Issues February 2000

Making Effective Use of Technology and Information

Preparing for electronic case files
Protecting the security of sensitive information
Identifying changes in responsibilities, work methods, staffing, and facilities
that will result from the use of new technologies

L Finding the appropriate balance between privacy Committee on the Administration,
concerns and the desire of creditors and others to have of the Bankruptcy System
easy access to detailed financial information about the
debtor and thebankruptcy estate,

Managing changes in bankruptcy judges' work due to the Committee on the Administration
advent of electronic case files' in the bankruptcy courts of the Bankruptcy System

Meeting the need for more statistical information on the Committee on the Administration
bankruptcy system of the Bankruptcy System

L Scrutinize proposed automation projects of the judiciary Committee on Judicial Resources
to determine their impact on matters within the purview
of the committee

Making effective use of technology and information Committee on Rules of Practice,
and Procedure

L Impact of technology on the security and facilities Committee on Security and
programs ' Facilities

L 7
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Strategic issues February 2000

Preserving Judicial Independence, Obtaining Adequate Resources, and 7

Maintaining Effective ExternalCommunications and Relationships L
Obtaining adequate funding for the judiciary
Obtaining needed judgeships
Ensuring the judiciary.has adequate and secure facilities

Securing adequate resources for the judiciary Committee on the Administrative
Office

Obtaining additional bankruptcy judgeships Committee on the Administration L.
of the Bankruptcy System

Strengthening the budget justification to congress to Committee on the Budget
enhance the judiciary's ability to obtain needed
resources

Managing the judiciary's institutional rate of growth Committee on the Budget
without impairing its ability to carry out its mission .

Adequacy of panel attorney rates Committee on Defender Services

Promoting effective communication and cooperation Committee on Federal-State
between the state and federal court systems and their - Jurisdiction
support organizations

Finding more effective ways to communicate the Committee on International
judiciary's expertise and resources to executive branch Judicial Relations
agencies, foreign judiciaries, and organizations involved
in international rule of law and judicial reform activities

Enhancing relationships with government agencies and Committee on International [
organizations that are significant players in international Judicial Relations
judicial reform _

Maintaining effective external communications and Committee on the Judicial Branch
relationships

Planning comprehensively for housing the federal courts Committee on Security and L
Facilities

Dealing with GSA restructuring and downsizing Committee on Security and [7
Facilities

[7
8
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| Committee on the Administrative Office

Honorable Edward B. Davis, Chair

L.r ~~Strategic Issues

1. Maintaining Excellent Service to the Courts

U 2. Securing Adequate Resources for the Judiciary

3. Attracting and Maintaining an Excellent Workforce

4. Managing Resources Effectively

5. Providing Program Leadership and Maintaining Effective Management
Systems

L Strategic Issue: Maintaining Excellent Service to the Courts

The Administrative Office's prnmary mission is to serve the courts and the Judicial
t7 Conference and its committees. While the courts have experienced modest growth in
Ad staffing, the AO's staff has remained fixed.

7

Courses of Action

L . Maintaining good communication with the courts through the use of advisory
groups, the J-Net, and e-mail.

Lo * Presenting timely information to a broad audience in the courts through the
Federal Judiciary Television Network (FJTN).

Transitioning from traditional training methods to distance learning methods.

r * Developing, installing, and providing user support for new systems and
applications.

9



Committee on the Administrative Office February 2000

Strategic Issue: Securing Adequate Resources for the Judiciary

Obtaining sufficient funding, increases in judicial compensation, needed judgeships, and U
courthouses are particularly challenging tasks facing the AO and are especially crucial in
light of budget restrictions imposed government-wide. '

Courses of Action K
* Devoting substantial attention to congressional communications and liaison withs

the legislative branch. '

Increasing public awareness through a Community Outreach/Public Education
initiative.

* Completing an assessment of the space and facilities program that will address
congressional and executive branch concerns and that may provide cost-savings
recommendations.

* Seeking a legislative solution to OMB's blockage of courthouse funding: Federal
Courts Budget Protection Act (S.1564, 106th Cong.)

L

Strategic Issue: Attracting and Maintaining an Excellent Workforce K
As jobs in the judiciary become more highly skilled, particularly in the area of computer
technology, the AO and the courts will need to fill technical'and other skilled positions
from a relatively small pool of qualified applicants.' The AO's recent success in acquiring
and delivering improved employee benefits programs has the potential for a substantially
positive impact on the judiciary's workforce, thereby making judiciary employment more L
attractive. Other courses of action will also need to be pursued.'

Courses of Action

* Continuing to provide good benefits for judiciary employees and assessing L
additional improvements in the field of employee benefits.

* Ensuring competitive pay, particularly for technical employees. j

* Exploring the potential for short-term salary bonuses to attract highly competent
job candidates.

10 E
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Committee on the Administrative Office February 2000

Addressing the employee development needs of a changing workforce through the
Federal Judiciary Training Needs Assessment.

* Considering the need for appropriate background investigations.

Strategic Issue: Managing Resources Effectively

Making optimal use of available resources in the judiciary is a primary goal.

Courses of Action

Reviewing the effectiveness of budget decentralization guidelines and formulas
for allocating funds.

* Meeting the demands of work changes and resource requirements through work
measurement studies in various court units.

Strategic Issue: Providing Program Leadership and Maintaining Effective Management
Systems

Preserving the judiciary's independence as the third branch of government requires
identifying program needs, making improvements where possible, exercising good
stewardship of public funds, taking advantage of information technology, and
maintaining effective management oversight mechanisms to ensure accountability.

Courses of Action

* Conducting a strategic assessment of the federal probation & pretrial services
system.

* Conducting a comprehensive study of the judiciary's space and facilities program.

* Conducting an assessment of the judiciary's court security program.



Committee on the Administrative Office February 2000

* Conducting a comprehensive, independent assessment of the judiciary's
information technology program.

* Implementing a financial management improvement program.

Li
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FCommittee on the Administration of the Bankruptcy System

Honorable Michael J. Melloy, Chair

Strategic Issues

1. Potential Impact of Pending Bankruptcy Reform Legislation

2. Obtaining Additional Bankruptcy Judgeships

3. Finding the Appropriate Balance Between Privacy Concerns and the Desire
of Creditors and Others to Have Easy Access to Detailed Financial
Information About the Debtor and the Bankruptcy Estate

4. Meeting the Need for More Statistical Information on the Bankruptcy
System

5. Managing Changes in Bankruptcy Judges' Work Due to the Advent of
Electronic Case Files in the Bankruptcy Courts

Strategic Issue: Potential Impact of Pending Bankruptcy Reform Legislation

Sweeping bankruptcy reform legislation was introduced in the 105 ' Congress, and again
in thelO66' Congress, that could profoundly affect the future workload and administration
of the federal courts in general and the bankruptcy system in particular. Among the
controversial and far-reaching provisions in the legislation are the following:

Bankruptcy Appeals - A provision that would give the courts of appeals jurisdiction over
appeals from final bankruptcy orders and certain interlocutory bankruptcy orders.

Data Collection - Provisions on the collection, publication, and reporting of bankruptcy
statistics and case data.

Filing of Debtor Tax Returns - Provisions would require debtors to file copies of tax
returns with the clerk of the bankruptcy court.



Committee on the Administration of the Bankruptcy System February 2000

Strategic Objectives

* Assure that the Judicial Conference has a position on key provisions of the 4

legislation.

* Assure that the positions of the Judicial Conference are made known to Congress.

Estimate budgetary effects of bankruptcy reform legislation.

Initiatives or Courses of Action

* Work with other Conference committees to recommend action by the Judicial
Conference to formulate positions on various provisions in the pending
legislation.

* Draft materials for, provide guidance to, and establish a mechanism for judicial L
officers and Administrative Office personnel to deliver the positions of the
Judicial Conference to Congress.

* Where feasible and appropriate, establish plans for effectively dealing with
specific provisions to assure that the Administrative Office and the courts will be
ready if legislation is enacted.

* Establish appropriate structure, process, and analytical tools to evaluate potential L
cost impact of bankruptcy reform legislative proposals.

Strategic Issue: Obtaining Additional Bankruptcy Judgeships F
L;

At its March 1999 session, the Judicial Conference approved the recommendation of the
Bankruptcy Committee for 24 additional bankruptcy judgeships in lieu of 18 approved by L

the Judicial Conference in 1997. This request was transmitted to Congress in April 1999.
The judiciy has had requests before Congress for the latest round of additional a
bankruptcy judgeships since 1993. Additional bankruptcy judgeships were last approved
in August 1992. Since that time, the bankruptcy caseload has increased by 43 percent.

14



7

7, Committee on the Administration of the Bankruptcy System February 2000

Strategic Objectives

Assure that the requested bankruptcy judgeships are authorized by Congress.

, * Ensure that the bankruptcy courts have sufficient judicial resources to effectively
and efficiently adjudicate the rights and responsibilities of parties in bankruptcy
cases and proceedings.

Initiatives or Courses of Action
L

* Draft materials for, provide guidance to, and establish a mechanism for judicial
officers and Administrative Office personnel to deliver to Congress the requisite

L. information concerning the need for additional bankruptcy judgeships.

* Prepare, assemble, and maintain updated statistical information on a regular basis
for districts requesting additional judgeships to ensure that all data is up-to-date.

* Advise requesting districts on a regular basis of the status of the judgeships
request.

Strategic Issue: Finding the Appropriate Balance Between Privacy Concerns and the
L Desire of Creditors and Others to Have Easy Access to Detailed Financial

Information About the Debtor and the Bankruptcy Estate

The ease of access to electronic case files over the Internet has prompted growing privacy
concerns, especially in bankruptcy, where debtors are required to submit detailed and

7 extensive financial information. Concerned about the large number of bankruptcy filings
Lb and allegations of bankruptcy fraud, however, creditors and others are demanding that

debtors submit even more information and that the parties and the public have easy access
7 to information on bankruptcy cases and debtors. Congress is considering requiring
L debtors to submit more financial information and requiring the courts to provide easier

access to the information.

7
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Committee on the Administration of the Bankruptcy System February 2000

Strategic Objectives

Weigh privacy concerns against (l) the parties' legitimate needs for financial
information about the debtor and the bankruptcy estate and (2) the efficient
operation of the bankruptcy system.

To the extent feasible, structure access to financial information about the debtor
so that the parties get the information they need without unduly intruding on the
privacy of debtor and third parties.

Initiatives or Courses of Action

Coordinate with the Committee on Court Administration and Case Management,
the Committee on Automation and Technology, and the Advisory Committee on
Bankruptcy Rules on electronic privacy issues in the bankruptcy and other federal
courts.

Coordinate with the Advisory Committee on Bankruptcy Rules on any changes in F
the Federal Rules of Bankruptcy Procedure and the Official Bankruptcy Forms
that may be proposed to ameliorate privacy concerns. C

* Coordinate with the judges and other members of the CM/ECF bankruptcy
working group in monitoring the implementation of the CM/ECF initiative with 7
respect to privacy concerns. L

* Continue examining privacy issues in the bankruptcy context, including exploring
ways that the intrusion into individual privacy can be minimized. L

L

Strategic Issue: Meeting the Need for More Statistical Information on the Bankruptcy
System

Recommendation 73 of the Long Range Plan for the Federal Courts provides that, to
refine operations and policy, the federal courts should define, structure, and, as
appropriate, expand their data collection and information-gathering capacity. Congress,
members of the bankruptcy community, and academics all have pressed for more
extensive data on the bankruptcy system. The Bankruptcy Committee needs a variety of
data to evaluate proposed changes in the bankruptcy system, determine judgeship needs,
and administer the system.

L
1 6



Commi ttee on the Administration of the Bankruptcy System February 2000

Strategic Objectives

* Identify the bankruptcy program information needs of the bankruptcy system and
the judiciary.

L-1 * Ensure that appropriate means are adopted to collect the information for analysis
and reporting.

Initiatives or Courses of Action

* Coordinate with the Committee on Automation and Technology, the Committee
on Court Administration and Case Management, the Advisory Committee on
Bankruptcy Rules, and the Committee on Judicial Resources in identifying
bankruptcy program information needs.

L Update and revise the Proposed Standard Docket Events as needed in response to
legislation, comments from the courts, and program requirements.

L * Coordinate with the CM/ECF initiative to ensure that the needed information can
be extracted from that system.

* Coordinate with the Statistics Division and the Office of Information Technology
C to plan how the needed information will be extracted, compiled, and stored.

Strategic Issue: Managing Changes in Bankruptcy Judges' Work Due to the Advent of
Electronic Case Files in the Bankruptcy Courts

As part of the CM!ECF initiative, a new case management system and, at the courts'
option, electronic case filing, are to be installed in the bankruptcy and other federal courts
over the next several years. Many judges are uneasy with the change. Although judges
won't be forced to abandon paper copies, the courts' work processes and interactions with
the parties will change dramatically.

17
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Committee on the Administration of the Bankruptcy System February 2000

Strategic Objectives

Ensure that electronic case files and the new case management system enhance X

bankruptcy judges' ability to do their jobs, ie, deciding the matters before them
and administering their caseloads. V

* Facilitate the use of electronic case files and the new case management system to
enhance service to the parties and the public.

* Ease bankruptcy judges' transition into the use of electronic case files.

L

Initiatives or Courses of Action -7

* Coordinate with the Committee on Automation and Technology, the Committee
on Court Administration and Case Management, the Advisory Committee on
Bankruptcy Rules, the Office of Information'Technology, the Office of Court L
Programs, and the CM/ECF project team to facilitate bankruptcy judges' use of
the new system. L
Work with others in the Administrative Office to encourage increased
participation by bankruptcy and other judges in electronic case filing. C

'Coordinate-with the judges and other members of the CM/ECF bankruptcy
working group in monitoring the implementation of the CM/ECF initiative with EL
respect to its impact on bankruptcy judges and service to the parties and public.

Continue examining the impact of electronic filing on the bankruptcy system.

18 L



Committee on the Budget]

Honorable John G. Heyburn II, Chair

r
Strategic Issues

1. Strengthening the Budget Justification to Congress to Enhance the
Judiciary's Ability to Obtain Needed Resources

2. Managing the Judiciary's Institutional Rate of Growth Without Impairing
Its Ability to Carry Out Its Mission

Strategic Issue: Strengthening the Budget Justification to Congress to Enhance the
Judiciary's Ability to Obtain Needed Resources

The judiciary has been very successful in its efforts to convince Congress to provide
funding increases. Typically, the judiciary receives larger percentage increases than the
executive branch agencies against which it competes for funds, even the Department of
Justice. But, despite how well the judiciary fares from a relative perspective, the funding
levels Congress provides still fall short of judiciary needs. While the judiciary's inability

L to receive its full request is largely a function of reduced funding amounts with which
Congress has to work, opportunity exists for the judiciary to strengthen the presentation
and justification of its request.

L

Desired Outcome: Obtain from Congress the full amount necessary to support the

L judiciary's budget requirements.

Courses of Action

* A primary course of action would be to strengthen the link between funding and
results. That is, we should consider how to demonstrate better:

- The positive results on the judicial system of funding increases.
- The negative impact on the judicial process of inadequate funding.
- How well the judiciary uses the resources that Congress provides.
- The impact of congressional mandates on judicial requirements.

-* To the extent possible, we should identify ways to demonstrate the above
L quantitatively vs. anecdotally.

1
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Committee on the Budget February 2000

U
Strategic Issue: Managing the Judiciary's Institutional Rate of Growth Without

Impairing Its Ability to Carry Out Its Mission 7
Based on estimates developed in December 1999, judiciary spending needs could reach
about $5.8 billion by fiscal year 2005, 'a 42% Dincrease over estimated fiscal year 2000
obligation levels of $4.1 billion.' Based both'on'past experience and the expected
continued emphasis on government-wide cost containment, it is unlikely that Congress
will give the judiciary sufficient funding to support this rate of growth.''

Desired Outcome: Achieve a rate of growth that 1)- allows the judiciary to accomplish its
mission effectively and 2) Congress will be inclined to fund. L

Courses of Action

The judiciary needs to pursue the parallel tracks of 1) encouraging Congress to provide 7
adequate resources and 2) continuing-efforts'to improve productivity and contain L
spending levels. Possible courses of action include:

* Nurturing, strengthening, and establishing new relationships between judges and
key members of Congress.

* Improving how the judiciary justifies its spending needs to Congress (see
Strategic Issue #1). Li

* Continuing to work with program committees to explore opportunities for
improving productivity, increasing efficiency, and reducing spending, particularly
in the areas of personnel and space, which represent the largest areas of judiciary
spending.

* Working to ensure Congress provides commensurate increases in resources when
they expand the judiciary's jurisdiction and workload.

. - f I~~~~
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Committee on Court Administration and Case Management
Lv

Honorable D. Brock Homby, Chair

L Strategic Issues

1. Preserving the Quality of Justice and the Excellence of Judicial Services, and
Ai Ensuring the Just, Speedy, and Efficient Disposition of Cases

2. Ensuring Effective Judicial Governance and Management Mechanisms, and
Preparing for Different and Increased Caseloads

L 3. Developing and Using Workiorrce and Technology Resources Effectively and
Efficiently

The major responsibility of the Court Administration and Case Management (CACM)
flr Committee is to evaluate and recommend various policies, programs, and techniques relating to

court administration and case management. Because of its broad jurisdictional statement (and
lack of programmatic responsibilities), it has been suggested that CACM has a role in
considering the "big picture" of issues affecting court administration and case management.

However, the Committee believes it is important to have formal authorization from the Judicial
Conference and its committees before undertaking such an expansive role in the long-range
planning process. While this Committee seems to have a very broad jurisdiction ("to study and
make recommendation on matters affecting case management; the operation of appellate, district
and bankruptcy clerks' offices; jury administration; and other court operational matters"), it
traditionally has considered particular and discrete issues that have been referred to it from the
Judicial Conference. The Committee has strong reservations about the appropriateness of
including broad inquiries and initiatives into topics related to court administration and case
management without a specific mandate from the Judicial Conference.

Subject to that important caveat, set out below are three broad strategic issues under the
jurisdiction of the Committee. Under each issue are the Committee's major programs that pertain
to the issue and involve long-range planning. Questions for the Committee to consider regarding
that strategic issue are also listed. Following the key strategic issues, there is a list of possible
long-term goals for the Committee.
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Strategic Issue: Preserving the Quality of Justice and the Excellence of Judicial Services,
and Ensuring the Just, Speedy, and Efficient Disposition of Cases

Major Programs/issues of the Committee:",

CJRAICost and Delay Reduction Measures: The Committee had primary
responsibility to implement the Civil Justice Reform Act of 1990, which included the
implementation of alternative, more effective cost and delay reduction programs. The
Committee will continue to consider issues that would promote the goals of the CJRA,
such as assisting courts in reducing the time to disposition of various matters.

Litigation Management Manual: As required by the CJRA, the Committee is drafting a
litigation manual for cost and delay reduction. The manual is intended to provide judges LJ
-- especially new judges -- with a reference text for the best case management processes
and procedures documented under the CJRA, as, well as new and developing case l
management techniques. '-' L

Alternative Dispute Resolution: Historically, the Committee been very involved in the V

development of ADR in the federal courts. For example, the Committee has developed a
staffing credit for ADR administrators, developed guidelines' for ensuring fair'and'
effective court-annexed ADR, and worked closely with Congress and DOJ to ensure that
the ADR Act of 1999 reflected the positions ofthe Conference. The Committee will
continue to analyze the growth of ADRdin the, courts, as well as its ability to increase the
efficiency and litigant satisfaction.' ''

Judicial Officers Resources Working Group: The Committee was a keykparticipant in
the development of the JORWG report recomnmendations, and will be involved in their L

implementation. '

Questions for the Committee to Consider: LI

* Following the sunset of the CJRA and many of its requirements, should the
Committee develop other national standards for ensuring the just, speedy and
efficient disposition of cases?

* What causes the differences in efficiency among the individual courts, and what
role should the Committee play in addressing these inequalities? I
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L
Strategic Issue: Ensuring Effective Judicial Governance and Management Mechanisms,

and Preparing for Different and Increased Caseloads
L

Major Programs/Issues of the Committee:

Training for Judges: The Committee has emphasized the importance of training for
judges on both case management and court administration issues, and believes that
appropriate training could be very beneficial for the judiciary. It has provided its
recommendations on training topics to the Administrative Office's newly-formed
Education and Training Council and the Judicial Officers Resources Working Group.
The Committeeplans to work actively with the Council to implement these goals. In
addition, the Committee has promoted a series of budget models for chief judges, other

L. members of the court, and court staff to consider when developing budget priorities for
the court.

L Budget Issues: When making a recommendation regarding a particular program or
policy, the Committee has begun to include a statement as to whether funds should be
budgeted nationally for the program or if it should be funded at the discretion of the local
court using its own decentralized, funds.

Questions for the Committee to Consider:

How can we preserve the quality of justice and excellence of judicial services?

How can the Committee assist chiefjudges and courts as a whole with a changing
and increasing workload?

Are the established court governance structures appropriate for the future?

L
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Strategic Issue: Developing and Using Workforce and Technology Resources Effectively
and Efficiently

Major Programs/Issues of the Committee:.

Privacy: The Committee has formed a subcommittee (which includes liaisons from other ,
committees) to review the issue of privacy and the courts' use of information technology i

to provide electronic access to court case files.

Courtroom'Technologies: The Committee will continue to assist the Conference and
court administrators in the development and implementation of emerging courtroom
technologies, such as video evidence presentation and electronic case filing.

Videoconferencing: Following a pilot study conducted by the Comnittep, the Judicial
Conference in 1996 authorized a six-year program to support the use of V
videoconferencing in district courts for prisoner civil rights hearings. To date, 49 district L

courts have videoconferencing, at more than .120 sites. 'In addition, the use of the
technology has been expanded to various administrative uses. The Committee will
continue to explore and evaluate this technology.

Courtroom Sharing/Space: The Committee has an ongoing responsibility for
considering and developing recommendations issues surrounding courtroom utilization,
assignment, and sharing, and the impact such policies would have on costs, litigant
satisfaction, and judicial administration.. The Committee has previously established
guidelines for sharing courtrooms, and is assisting with the Ernst and Young report on
Courtroom'utilization. -

L)

Questions for the Committee to Consider: .

* How have recent technological developments affected case management and the
operation of clerks' offices?

How have recent technological developments affected judges' management of
cases?

L2
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L
Long-Term Goals for the Committee

1. New technologies, such as electronic case files, videoconferencing, and digital
recording systems are raising novel policy issues for administering and managing the
courts. The growth of these new technologies will only accelerate in the future.- It is a
goal of the Committee to improve the efficiency and effectiveness of court administrators
by the development of policies relating to courtroom technologies.

2. The responsibilities and workload of courts will continue to expand and change. It is a
goal of the Committee to evaluate, develop and implement programs designed to improve
case management and court administration programs, and to encourage participation in
the development of judiciary policies in this area.

L
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Committee on Criminal Law

Honorable William W. Wilkins, Jr., Chair

Strategic Issues

1. Consider the Impact of the Increase in Workload Associated with
Supervised Release Revocation Hearings

2. Consider How Several Long-Range Proposals Could Affect Program Costs

LX Strategic Issue: Consider the Impact of the Increase in Workload Associated with
Supervised Release Revocation Hearings

The increases in supervised release violations and revocation hearings impact the work
not only of probation officers, but of judicial officers as well. According to September
1992 data, probation officers handled 2,307 supervised release violations. This number

L increases to 5,955 supervised release violations handled by probation officers according
to the March 1999 data. Based on the results of a recent biennial Judgeship Survey

7 Questionnaire, there appears to be a consensus that work related to violations has
increased. However, there are no available statistics to determine whether the increases

~~1 in violations have resulted in increases in the number of hearings and who is performing
the work--magistrate judges or district judges.

L Strategic Objective

v * To ensure that workload associated with supervised release revocation hearings is
adequately accounted for, and if appropriate, make recommendations to the
Judicial Conference to streamline that workload.

Course of Action

In order to obtain reliable data on the supervised release workload for judicial
officers, the Committee requested that the AO include in planned criminal

L electronic case management systems tracking of supervised release hearings and
reporting of judicial officer time spent on such hearings. The Committee has also
asked the Statistics Subcommittee of the Judicial Resources Committee to revisit
the weighting of district court criminal cases that would take into account
supervised release revocation hearings. The Committee will continue to monitor
the supervised release workload at this time.
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Strategic Issue: Consider How Several Long-Range Proposals Could Affect Program Costs

The Committee will continue to consider several long-range proposals that could affect
programs and potentially impact long-range personnel and program costs.

Strategic Objective C

The Committee continues to identify and implement meaningful reductions in
program and personnel spending through policy recommendations and other
programmatic efficiencies. The Committee will continue to study additional
strategies, including emphasizing and expanding the use of technologies to
achieve efficiencies in supervision, such as hand-held drug testing devices; Fl
promoting and encouraging greater utilization of court "better practices," such as J
greater use of administrative case loads and the early termination of low activity
or administrative supervision cases, and recommending greater utilization of
probation land pretrial services officer assistants to curtail personnel costs.

Course of Action

* The Committee will continue to recommend policy decisions or other initiatives L
that might be pursued to achieve greater economies.

Strategic Issue: Monitor the Progress of the Strategic Assessment of the Probation and V
'Pretrial Services System and Consider the Results of the Study

The probation and pretrial services system is an important judiciary program with about 7
7,200 employees and annual budget of more than $600 million. The growing size and
complexity of the system require a comprehensive assessment, with broad participation
within the judiciary and by key stakeholders in the executive and legislative branches.
The Committee endorsed the decision by Director Mecham to obtain the services of
independent consultants to conduct the study, which will commence in the spring of 2000
and take approximately two years to complete.

28
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Committee on Criminal Law February 2000

Strategic Objectives

L * The consultant will provide recommendations to help the Committee determine if
there are ways in which the program mission can be better accomplished through

ill changes in functions, policies, management systems, processes, organization,
assignment of responsibilities, resources, operational approaches, statute or
regulation.

Course of Action

The Committee chair will be briefed by staff of the Federal Corrections and
Supervision Division on an ongoing basis during the course of the study and

L members will be briefed at Committee meetings and as directed by the chair. At
the conclusion of the study, the Committee will consider the recommendations of
the independent consultant and determine what actions to take or recommend.
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Committee on Defender Services

Honorable Robin J. Cauthron, Chair

Strategic Issues

1. Adequacy of Panel Attorney Rates

2. Management of California Capital Habeas Costs

3. Optimum Utilization of Defender Services Funds

L, 4. Assessing, Maintaining and Improving Quality of Representation

Congressional cost reduction mandates are expected to continue for the foreseeable future. At
the same time, both the number and complexity of federal filings for which Defender Services
program appointed counsel services must be provided are expected to grow. This growth, in
turn, likely will require a larger percentage increase in funding than Congress will be disposed to
provide for government funding overall and for the judiciary in particular. Both federal criminal
prosecutions and federal habeas corpus actions challenging state death sentences, because of their
historically high costs, have the potential to dramatically impact Defender Services requirements
over the next several years.

In this climate, the Defender Services program will need to position itself to compete
successfully for limited federal resources by developing baseline measures of its current

L performance and using them to demonstrate how different funding-levels will affect future
activities. In addition, measures need to be developed that can be used to show the success of the
program in making effective use of the resources it receives. The Committee on Defender

L Services (Committee) is engaged in a comprehensive, performance based, strategic planning
process. One of the products of this process has been the development of a Defender Services
Program Strategic Plan Outline (Strategic Plan Outline) that sets forth the program's mission and
identifies four goals2 that must be accomplished in order to realize this mission. The Outline also
includes strategies for achieving the goals and attempts to identify measures that can be used to
assess the success of each strategy. Typically, a strategy will advance more than one goal. The
mission and goals are set forth below, followed by summaries of four key strategic issues.

2 The Committee has approved the four goals. The Strategic Plan Outline identifies, for
the first three goals, strategies for achieving those goals and performance measures for

F determining the degree to which the strategies are successful. Strategies and measures for the
fourth goal will be developed over the next few months and it is anticipated that the Committee
will deliberate on the approval of the Strategic Plan Outline at its June 2000 meeting.
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Mission Statement

The mission of the Defender Services program is to ensure that the right to J
counsel guaranteed by the Sixth Amendment, the Criminal Justice Act (18 U.S.C.
3006A), and other congressional mandates is enforced on behalf of those who
cannot afford to retain counsel and other necessary defense services. By fulfilling
its mission, the Defender Services program helps to: a)'maintain public
confidence in the nation's commitment to equal justice under the law; and b)
ensure the successful operation of the constitutionally-based adversary system of
justice by which both federal criminal laws and federally guaranteed rights are F
enforced.&, ,-

'Goals

1. Timely and Comprehensive Services
Timely provide assigned counsel services to all eligible persons.

2 High Quality Services
Provide assigned counsel services that are consistent with the best practices of the
legal profession.

3. Cost-Effective Services
Provide cost-effective services, limiting increases in cost to those due to inflation
and those necessary to respond to changes in the law or changes in prosecutorial,
judicial, or law enforcement practices.

4. Client Focused Services
Protect the independence of the defense function performed. by assigned counsel
so that the rights of individual defendants are safeguarded and enforced.
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Strategic Issue: Adequacy of Panel Attorney Rates

In its FY 2000 appropriation request, the judiciary sought authority to increase the in/out-
of-court rates of $65/$45 to a flat $75 rate. Congress only approved a $5 increasesto each
of the existing rates. Judges and federal defenders report that the failure to increase panel
attorney rates is jeopardizing -the ability of the judiciary to provide lawyers capable of
addressing, in a competent and cost-effective manner, the complex issues that
characterize federal criminal defense work.

L Strategic Objective

F * Continue to seek resources and approval for the implementation of panel attorney
hourly rates that are sufficient to ensure that defendants to whom panel attorneys
are assigned receive representation that is at least comparable to that provided by
federal defender organizations.

Courses of Action

r Obtain support within the judiciary for appropriate rate increases.

* Cooperate with other federal criminal justice system components and private
constituent groups supporting implementation of a rate increase.

L
Convey to Congress the need for and importance of a rate increase.

Resource Impact:
FY 2000 ($70 in court; $50 out of court, effective
January 1, 2000): $3,979,000
FY 2001 ($75 rate for in- and out-of-court work, effective April 1, 2001):
$11,336,000.

Goal(s) Served:
L g Timely and Comprehensive Services

EHigh Quality Services
Client Focused Services

L

33



Committee on Defender Services February 2000

Strategic Issue: Management of California Capital Habeas Costs

Congress continues to express concern over the relatively high costs of representation Be
provided to state death-sentenced federal habeas petitioners in the 9g' Circuit in general
and in California in particular.' If the judiciary does not succeed in either reducing those
costs or convincing Congress that they are justified, funding for these representations
minightbe limited and effective representation in these cases compromised.

Strategic Objective

Ensure and demonstrate that Defender Services program costs associated with
providing counsel to petitioners in federal capital habeas cases arising in 9'
Circuit jurisdictions in general and in California in particular, are limited to those
necessary under the Constitution and laws of the United States.

Courses of Action

Provide response to congressional request for report on California capital habeas
costs.,

Support Ninth Circuit Judicial Council's initiatives designed to improve the
management-and reduce the costs of capital habeas cases in the Ninth Circuit. a

Encourage employment of ex parte case budgeting techniques to manage
assigned counsel costs. Provide training on case budgeting to judges and assigned
counsel and make available an automated case budgeting program.

Encourage the use in capital habeas cases of case management techniques
commonly used in complex civil litigation.

* Develop national training and research tools to reduce the time required, and V
compensation sought, by assigned counsel in capital habeas cases.

* Enhance communication and encourage cooperation among participants in capital ;
litigation.

Resource Impact:
To be determined. C
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Goal(s) Served:
Cost-Effective Services
High Quality Services
Client Focused Services

Strategic Issue: Optimum Utilization of Defender Services Funds

As funding becomes more restrictive, it is incumbent upon the judiciary to ensure that
resources are optimally utilized. The Defender Services program, like the judiciary as a
whole, needs to continue to develop tools for ensuring that critical operations are funded
and that resources are not wasted.

Strategic Objective

Ensure and demonstrate that funding provided to defender organizations and panel
attorneys is directly related to (a) the number and character of the cases to which
they are assigned and (b) local prosecutorial, judicial, or law enforcement
practices.

Courses of Action

* Pursue development of a case weighting system for use in allocating resources to
defender organizations.

* Assess the viability and benefit of using the defender organization Case
Management and TimeKeeper systems to collect information that will help assess
the impact on defender organization resource requirements of (a) changes in the
law, (b) Department of Justice and other law enforcement initiatives, and (c) other
factors affecting the work associated with providing representation in individual
cases.

Through training and other vehicles, encourage the use of case budgets in federal
death penalty prosecutions and capital habeas cases.

I * Assess the impact of automation on defender organization operations.

* Assess the impact of computer assisted legal research (CALR) tools on federal
defender organization library costs.

L ~~~~~~~~~~~35L
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Investigate the possibility of providing CALR to panel attorneys at government
rates.

L)

Investigate the cost-effectiveness of using "distance learning" technologies to
reduce costs without compromising the quality of training.

Resource Impact: V
To be determined.

Goal(s) Served: V
Cost-Effective Services
High Quality Services C

Timely and Comprehensive Services

Strategic Issue: Assessing, Maintaining and Improving Quality of Representation

Ultimately, the Defender Services program, like the judiciary as a whole, is concerned
with fulfilling the constitutional mandate of equal justice under law. The judiciary must
find ways to assess, and to respond to, the impact of policy, programmatic, and funding
decisions on the quality of representation provided by the Defender Services program.
Recent surveys and anecdotal reports suggest that the quality of representation provided
by panel attorneys is, on the whole, lower than that provided by staff of federal defender
organizations. The implications of such an imbalance within the nation's federal criminal
justice system are profound. ,

It will not be enough to measure the quality of representation provided by the various
components of the Defender Services program. The relationship between funding, _

quality, and justice must be addressed. Initiatives that maintain and improve the quality
of services being provided must be pursued.

Strategic Objective

Develop ways of measuring, maintaining, and improving the quality of
representation provided by assigned counsel. 7

C
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L
Courses of Action

FL- Evaluate criteria for assessing qualifications, experience, and credentials of
federal defender organization staff.

* Assess whether district Criminal Justice Act (CJA) plans are compatible with ther" judiciary's Model CJA plan and Judicial Conference policies designed to ensure
A, that qualified attorneys serve on panels.

Secure sufficient resources to (a) pennit federal defender and U.S. attorney staff
salary comparability and (b) compensate CJA panel attorneys at a rate sufficient
to attract and retain qualified counsel.

* Provide training programs designed to meet the needs of federal defender staff
and panel attorneys.

F

Resource Impact:
See Strategic Issue: Adequacy of Panel Attorney Rates, supra.

Goal(s) Served:
L., High Quality Services

Timely and Comprehensive Services
Client Focused Services

Cost-Effective Services

F
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Committee on Federal-State Jurisdiction

Honorable Walter K. Stapleton, Chair

A' Strategic Issues

1. Monitoring Proposals for Modification of Federal Jurisdiction

-~ 2. Promoting Effective Communication and Cooperation Between the State and
Federal Court Systems and Their Support Organizations

Strategic Issue: Monitoring Proposals for Modification of Federal Jurisdiction

Much of the Committee's work involves analyzing and responding to legislation in
L Congress affecting the jurisdiction of the federal courts. The Committee also review

proposals altering the structure of the judicial system.,or the manner in which
administrative agency decisions enter the federal courts. Many of these proposals are

L , complex and far-reaching. In addition, jurisdictional implications are not always easily
identified or become relevant only after amendments are made during the legislative

r , process. Thus, constant assessment of legislation and interaction with Congress is critical
to the Committee's accomplishment of its jurisdictional charge.

Strategic Objectives

Oppose inappropriate expansions of federal jurisdiction.

C * Support jurisdictional amendments that promote the objectives identified in the
L Long Range Plan for the Federal Courts or that reflect solutions or improvements

to jurisdictional issues.
ret

Courses of Action

US * The Committee prepares letters for the AO to send to Congress when the Judicial
Conference has taken a position that is relevant to pending legislation or proposals
implicating the jurisdiction of the Committee.

L..

r * , Committee staff works with federal judges to prepare and assist them in testifying
before congressional committees when the Conference's position stems from the
Committee's recommendation.

39
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The Committee is undertaking a study of title 28 and other jurisdictional statutes
with the objective of identifying improvements to federal jurisdiction that could K
be included in future judicial improvement bills sponsored by the Judicial','
Conference. The Committee will utilize a variety of sources for identifying
possible legiislative changes to improve federal jurisdiction, including calling 0

upon the Federal Judicial Center for research assistance.

Strategic Issue: Promoting Effective Communication and Cooperation Between the State
and Federal Court Systems and Their Support Organizations K

As the liaison for the Judicial Conference to state court entities, the Committee must
strive to ensure a positive dialogue with the Conference of Chief Justices, the National Li
Center for State Courts, and other state court support organizations. The presence of four
state supreme court chiefjustices as voting members of our Committee provides unique K
insight into the views of the state judiciary on proposed federal legislation and ideas for
amending jurisdiction. In addition, the senior member of that delegation regularly reports,
at each meeting on significant issues facing the-state court system. Information is often
shared with state court organizations on, issues of common interest.

Strategic Objectives

Build upon our present good relations with state court organizations.

Promote the sharing of state-federal judicial information.

Courses of Action E
L.

Provide comments to the Conference of Chief Justices when it considers issues of
interest to the Committee.

The Committee coordinates efforts with individuals of the National Center for
State Court to exchange information on the need for state-federaltcooperation in
developing electronic case files systems. Judge Stapleton, along with Judge
Edward Nottingham, Chair of the Judicial Conference Committee on Automation
and Technology, Roger Warren, President of the National Center, and others are
planning a conference call to discuss:
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(1) whether there would be value in communicating among the state courtsV information about the federal system that is about to be implemented; and

(2) and whether it would be helpful to encourage state federal cooperation in
this area at the local level.

* The Committee coordinates liaison activities with the Conference of Chief
Justices, such as regular attendance at the mid-year and annual meetings by two
members of the Committee on Federal-State Jurisdiction and a member of the
Executive Committee.

L
* The Committee is planning to make state-federal information available through

the establishment of a website. The website is expected to include information
pertaining to such items as: legal education programs; citations to significant
documents; information about local state-federal judicial councils; references to
state-federal events; and certain information about the Committee on
Federal-State Jurisdiction.
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Committee on International Judicial Relations

Honorable Paul A. Magnuson, Chair

Strategic Issues

V 1. Finding More Effective Ways to Communicate the Judiciary's Expertise and
Resources to Executive Branch Agencies, Foreign Judiciaries, and
Organizations Involved in International Rule of Law and Judicial Reform
Activities

2. Enhancing Relationships with Government Agencies and Organizations
That Are Significant Players in International Judicial Reform

Strategic Issue: Finding More Effective Ways to Communicate the Judiciary's Expertise
and Resources to Executive Branch Agencies, Foreign Judiciaries, and
Organizations Involved in International Rule of Law and Judicial
Reform Activities

The International Judicial Relations Committee is responsible for coordinating and
L responding to requests for assistance from foreign judges and court managers, and

agencies representing their interests, and for facilitating the development of assistance
programs in cooperation with Executive Branch and private agencies. This presupposes
that potential requesters are cognizant of the Committee and the types of assistance the
judiciary can provide. Finding effective ways to communicate this information to the
relevant audience is one of the Committee's ongoing challenges.

r Effective communication will increase the likelihood that the federal judiciary's
assistance will be solicited earlier in the planning process for judicial reform projects and
programs, including during the performance of needs assessments. This, in turn, can
have a beneficial impact on the quality of the projects and programs. Should the number
of requests which come to the Committee come to exceed the judiciary's limited
resources, the Committee plans to be more selective about its participation in activities.

L * Existing publications about the federal judiciary and its international resources
should be adapted-and new publications developed- for a foreign audience,
translated into the most used languages, and made available to Executive Branch
agencies, foreign judiciaries, and organizations involved in judicial reform
activities.

> * Because a significant number of-assistance requests are transmitted through U.S.
embassies and missions, USAID and the State Department should be asked serve
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as conduits for the dissemination of materials to embassies and foreign judiciaries.

The Committee is considering an international page on the Internet to disseminate
information about the federal judiciary's international resources to foreign
audiences.

Strategic Issue: Enhancing Relationships with Government Agencies and Organizations K
That Are Significant Players in International Judicial Reform

The development and maintenance of good working relationships between the Committee Li
and Government agencies and organizations involved in international judicial reform is
critical to the fulfillment of the Committee's mission: coordinating and making V
recommendations to the Judicial Conference and other organizations concerning the
federal judiciary's relationship with foreign judiciaries. The Committee does not use
funds appropriated by Congress to the judiciary for the operation of the federal courts to
provide rule of law and judicial reform assistance to foreign judiciaries. Rather, the
Committee relies on foreign countries themselves, international organizations, or
Executive Branch agencies to fund rule of law assistance programs and activities. The
majority of the rule of law assistance programs and activities that the United States
provides to countries throughout the world are funded through USAID, the Department of
Justice, and the Department of State. With good cooperative relationships, the
Committee will have direct access to agency personnel knowledgeable about these
agencies' work with foreign1judiciares. =

* Committee representatives should hold periodic meetings with key policy-makers
and decision-makers within USAID, the Department of State, the Department of 1
Justice, and other large donors.

e ' The Committee will explore the development of a working relationship with the
State Department's Foreign Service Institute, which trains foreign service officers.

* The Committee plans to monitor political and policy developments pertaining to
rule of law assistance by the United States so that it can respond appropriately to
changing funding mechanisms, direct or indirect.C

.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

LiStrategic Issue: Making Effective Use of Technology in Judicial Reform Activities rl

While face-to-face meetings may remain the most effective means of teaching principles
and building the personal contacts that can facilitate judicial reform, the Committee 71
recognizes that there is also a role for technology. Video telecommunications and the Li
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Internet can help maximize the use of the federal judiciary's limited resources, while at
the same time fostering the development of continuing relationships with foreign
judiciaries and others interested in judicial reform and enhancement of the rule of law.

Where feasible and appropriate, the Committee will suggest that video
telecommunications technologies be used to facilitate training and conferencing.

The Committee is considering an international page on the Internet to disseminate
L information about the federal judiciary to foreign audiences.

L

L

L-

rw
L.

45



r

FL

Ell'

Li

had

V'

V
PNE)

r
-FK

FI
V

V ,



Committee on the Judicial Branch

Honorable David R. Hansen, Chair

L Strategic Issues

1. Seeking Adequate Compensation for Judges

2. Improving Benefits Programs for Judges and Staff

3. Maintaining Effective External Communications and Relationships

L
In response to the request of the Executive Committee's long-range planning coordinator, the

7 Committee presents this outline of strategic issues and objectives. The Committee intuitively
L engages in long-range planning in its work on the problem of judicial compensation and benefits.

Also, the Committee has a standing subcommittee on long-range planning, which considers and
makes recommendations on matters relating to public outreach. Following are the strategic

L issues currently being addressed by the Committee.

U~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Strategic Issue: Seeking Adequate Compensation for Judges

Over the past year, the Judicial Branch Committee has vigorously pursued solutions to
the problems of salary compression and pay comparability. Seeking cost-of-living
adjustments for judges has been an important component in this effort.

Course of Action

Vigorously support the work of the "Blue Ribbon Panel" on federal employee
compensation as well as legislative improvements to judicial salaries.

Strategic Issue: Improving Benefits Programs for Judges and Staff

The Committee has also long sought solutions to the problem of the "total compensation"
(salary and benefits) of judges, rather than limiting its work to the question of salary
alone. In the previous year, the Committee has supported implementation of a long-term
care program and a flexible benefits program for all judiciary employees.
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Course of Action

Strongly support the work of the Administrative Office's Judicial Benefits Office,
as well as encourage consideration of additional benefits improvements.

F
Strategic Issue: Maintaining Effective External Communications and Relationships

The Committee's long-range planning subcommittee recently developed a National L
Program for Federal Judges and Journalists that brought together 30 federal judges and
more than a dozen journalists who regularly report on the courts.

Course of Action

* Continue to discuss how to improve news coverage of the judicial process.

I
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committee on Judicial Resources

Honorable Dennis G. Jacobs, Chair

L Strategic Issues

7 1. Develop Long-Range Planning Responsibilities, Issues and Objectives

2. Analyze the Growth of the Judiciary's Pay and Benefits Costs

L 3. Implementation of the Recommendations of the Judicial Officers Resources
Working Group

4. Scrutinize Proposed Automation Projects of the Judiciary to Determine
Their Impact on Matters Within the Purview of the Committee

Lo

Strategic Issue: Develop Long-Range Planning Responsibilities, Issues, and Objectives

The Committee on Judicial Resources has been asked to develop documents which set
7 forth the Committee's major responsibilities, issues, and objectives in the area of long-

range planning and budgeting. The Committee has developed and adopted the following
documents to serve as the framework for future discussions concerning long-range

L. planning and budgeting issues:
Lo

A chart describing the primary responsibilities of the Committee and the
responsibilities that are shared with other Judicial Conference committees
(attachment I).

* This outline describing the major strategic issues and objectives of the
Committee in the area of long-range planning and budgeting.

Strategic Objective

X * To use these responsibilities to shape future decision making and use resources to
support these responsibilities.

K 49



Committee on Judicial Resources February 2000

Initiatives or Courses of Action

The Committee intends to review this outline at each meeting, to determine
whether it reflects the current status of the Committee's long-range planning and
budgeting effort.

.~~~~~~~~~~~
Strategic Issue: Analyze the Growth of the Judiciary's Pay and Benefits Costs

Over the past five years, the judiciary's pay and benefits costs for court employees have
increased 38 percent, while the employee workforce has only grown 9 percent. However,
many of the influences on costs can not be controlled.

Strategic Objective K

* ^To determine whether salary issues within the control of Committee are
contributing to the growth of the judiciary's employees' pay and benefits costs
and the growth in the workforce.

Initiatives or Courses of Action

* At future meetings, the Committee intends to monitor the growth of the
judiciary's employee workforce and pay and benefits costs. The process will
include the examination of comparable salary data in the private and public L
sectors, including the state courts. The Committee will consider various salary
issues within its jurisdiction, including: n

i. The structure and impact of the Court Personnel System and the Judiciary
Salary Plan;

ii. The impact of the new work measurement formulas;

iii. The judiciary's awards program; and

iv. New programs or trends within the judiciary which may require the
authorization of additional support staff positions.

0
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Strategic Issue: Implementation of the Recommendations of the Judicial Officers
Resources Working Group

In September 1999, the Executive Committee of the Judicial Conference reviewed the
recommendations of the Judicial Officers Resources Working Group (Working Group).
The Working Group had been created to study possible improvements in the management
of available judicial officer resources and changes in the jurisdiction of the federal courts.
Some of the Working Group's recommendations were referred to the Committee on
Judicial Resources for action.

L Strategic Objective

0* To implement the recommendations of the Working Group and assist in making
maximum use of the existing judicial officer resources.

wKqj Initiatives or Courses of Action

0 * Proposals to implement these recommendations in coordination with other
committees are being -developed for committee review and coordination.

L.

Strategic Issue: Scrutinize Proposed Automation Projects of the Judiciary to Determine
Their Impact on Matters Within the Purview of the Committee

7
L The judiciary is in the process of developing new automated systems such as Case

Management/Electronic Case Filing (CMIECF), the Financial Accounting System for
Tomorrow (FAS4T), the Jury Modernization System, and others. These and future
systems should be evaluated prior to implementation to determine their impact on the
courts' support staff, job classification trends, and other matters within the jurisdiction of

r the Committee.

i>
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Strategic Objective F
To ensure that court support staff needs and other personnel requirements are
taken into account in the development and implementation of new automated
systems within the judiciary.

Initiatives or Courses of Action.

* The Committee has asked for reports from staff as to the impact of new F
automation programs upon the support staff resources of the judiciary.

* In addition, the Chair is exploring options for gathering and sharing information
with other Judicial Conference committees affected by automation projects.

'rm
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Committee on the Administration of the Magistrate Judges System

Honorable Harvey E. Schlesinger, Chair

Strategic Issue: Helping Courts Obtain the Greatest Benefit from Their Magistrate Judges

The Federal Magistrates Act gives each district court wide latitude to assign judicial
duties to magistrate judges, enabling courts to consider their own needs and conditions.
At a time of resource scarcity and burgeoning demands on judges, courts are reexamining
their use of this resource to determine whether changes in its utilization might be in their
best interest.

Strategic Objectives

Courts have ready access to information on how magistrate judges have been used
advantageously in other districts.

Courts are informed about basic ideas or goals common to various successful
utilization practices.

Courts are aware of the value of reexamining their utilization practices before
concluding that more resources are needed.

Courts receive specific, tailored utilization advice when needed.

Initiatives or Courses of Action

Prepare, assemble, and maintain documents relevant to magistrate judge
utilization, and announce the availability of these documents.

Supplement current utilization information through further analyses, studies, and
survey instruments, to the extent practicable.

Announce the availability of the Magistrate Judges Committee and staff to assist a
court in analyzing its utilization of magistrate judges and to give advice on
possible changes.
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committee on Rules of Practice and Procedure

Honorable Anthony J. Scirica, Chair

L Strategic Issues

L 1. Making Effective Use of Technology and Information

2. Monitoring, Analyzing, and Addressing the Proliferation of Local Rules

3. Uphold the Integrity of the Rules Process

Strategic Issue: Making Effective Use of Technology and Information

The courts are moving rapidly to expand the use of technology by the bench and bar.

Strategic Objectives

[ * Ensure that the rules of practice and procedure do not unintentionally impede the
increased use of technology by the courts.

Initiatives or Course of Action

7 Formed a technology subcommittee with representatives from each advisory
committee.

* Published for public comment proposed amendments that would allow electronicK service with consent of the parties.
* Participate in the Committee on Court Administration and Case Management' s

7 ad hoc committee discussions and meetings on privacy.
L Closely monitor the CM/ECF project.

Strategic Issue: Monitoring, Analyzing, and Addressing the Proliferation of Local Rules

A comprehensive review of the local rules of court was last made in 1986 in accordance
with a Congressional mandate. The local rules were reviewed for legal error, internal

L inconsistency and consistency with federal law and national rules. The report identified
particular local rules that made sense for national adoption. The project resulted in many
changes to the national rules and the implementation of a uniform numbering system for
local rules.

L 55



7
L

Committee on Rules of Practice and Procedure February 2000

The Standing Committee believes it is time for another comprehensive review of local
rules to assess their consistency with national rules and statutes and to suggest changes to
the courts, when appropriate. Many amendments have been made to local rules since the
last review. Moreover, case law on local rules has substantially increased. In addition, 7
local rules have been revised to account for changes prompted by the Civil Justice L
Reform Act. As courts: struggle to develop alternative dispute resolution programs and
incorporate increased reliance on electronic filing, more and more local rules and internal 7
operating procedures are being promulgated.E Finally, the uniform numbering system
authorized by the Judicial Conference has been in place for approximately two years. A

-I " iil , ~ 1P , I
review of local rules would show the extent of its adoption in the courts. It would also [

provide hard data on the overall increase~in the number of loal rules since 1990.

The bar routinely complains about the growing number of local rules., Local rule 'L
proliferation has now become a primary concern of the Litigation Section of the ABA. In
the past, Congress has listened to the bar's complaints and called for reform - including 7
the 1986 local rules project initiated by Congress. The rules committees are statutorily
responsible for monitoring the operation and effect of the rules, The proposed project is
consistent with the committees' statutory obligations. It will provide the courts with a
useful service and may dissuade any direct Congressional interference. LU

Strategic Objectives

* The Rules Committee will review all local rules and identify possible new :7

national rules.

C

Initiatives or Course of Action

A law professor has been selected to gather and study all local rules.

The project is expected to be completed in 2 or 3 years.

Strategic Issue: Uphold the Integrity of the Rules Process I

The current rulemakingprocess carefully balances the authority and responsibility of -
courts to enact procedures to govern cases it must decide with the authority and
responsibility of Congress to enact substantive law. In recent years Congress has become
increasingly involved in the fulemaking process.

56
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run

L Strategic Objective

I * Ensure the rulemaking process remains within the Third Branch.

E Initiatives or Course of Action

* Work closely with the Office of Legislative Affairs to educate members and staff

of Congress about the rulemaking process.

L Diligently monitor legislation to quickly identify any attempts to directly or
indirectly amend the Federal Rules of Practice and Procedure.

* Respond to specific bills that would amend the rules.

E
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Committee on Security and Facilities]

Honorable Jane R. Roth, Chair

Strategic Issues

1. Planning Comprehensively For Housing the Federal Courts

2. Dealing with GSA Restructuring and Downsizing

3. Impact of Technology on the Security and Facilities Programs

4. Planning for Security Resources Effectively

Strategic Issue: Planning Comprehensively For Housing the Federal Courts

Currently, the Five-Year Courthouse Project Plan developed in 1996 by the Committee
on Security and Facilities and considered by the Judicial Conference each year tends to
focus primarily on new courthouse construction projects. The repair and alteration
program for courthouses is determined by GSA; minor repairs and alterations are not
addressed in any comprehensive way. The judiciary may wish to become more involved
with reviewing needs in the repair and alteration program as its new construction program
winds down at some point.

The judiciary is under increasing pressure from courts to consider other means of
obtaining space, such as build-to-suit leased buildings funded by private developers.
These projects are generally completed in considerably fewer than the average of eight
years that 'federally-funded projects take.

The Judicial Conference may wish to determine whether the judiciary needs a
comprehensive capital facilities plan.

Strategic Objective

Develop a capital planning program that takes into account all the judiciary's
housing needs -new construction, minor and major renovations, and potentially
leasing.
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Initiatives or Courses of Action:
L~i

* Assess whether the judiciary wants greater responsibility for prioritizing repair
and alteration projects priorities.

* Assess whether the judiciary wishes to pursue build-to-suit lease projects for
housing courts.

Assess whether the judiciary should establish separate Five-Year Project Plans for
new construction, repair and alteration, and leasing, or a comprehensive plan.

Assess whether and how the various types of projects should be prioritized.
F~~~~~~

Assess legislative changes that are needed, if any.

Assess whether the judiciary will reach a point when the Five-Year Courthouse
Project Plan, as currently compiled, is no longer needed because projects
identified in out-years will have very low priority scores.

Strategic Issue: Dealing with GSA Restructuring and Downsizing Li

Since fiscal year 1993, GSA has downsized by 6,100 full-time positions, or 30 percent, [
the greatest percentage reduction of any large executive branch agency. GSA has
received authority to offer buy-outs and early retirement to employees in FY 2000. The
agencies GSA serves are being forced to take on work formerly performed by GSA. L

There is also the potential for GSA to be eliminated and for agencies such as the AO and
the USMS to become responsible for facilities and security functions currently performed
by GSA.

The Committee on Security and Facilities needs to assess the implications of taking on r
additional responsibilities for facilities construction, maintenance, renovations, leasing
space planning, and possibly security. The Committee might have a greater role in
policy-making about these issues if GSA were to be significantly restructured. The role
of circuit judicial councils might be enhanced. If the role of the circuit judicial councils
were to change (the councils have certain statutory responsibilities with regard to court
space), the judiciary might need to work with Congress in making necessary statutory [
changes. The responsibilities of the courts and the AO would need to be determined. With
regard to security, the judiciary is already studying whether the USMS and/or others
should assume most of GSA's responsibilities. L
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The judiciary would need to decide which work to conduct and which to contract out.

Additional judiciary or AO contract staff might be needed to manage the increased
responsibilities of the program. The knowledge, skills, and abilities of judiciary staff

might need upgrading to deal with these additional responsibilities.
E

The judiciary also would take on greater or total responsibility for facilities funding

IL including assessing costs, budgeting, and obtaining fimds from Congress. The overall
size of the judiciary's budget may increase. The judiciary's facilities budget would likelyL come under increased Congressional scrutiny.

Strategic Objective

Place the judiciary in a position to take on additional responsibilities for facilitiesK that GSA may no longer handle.

Initiatives or Courses of Action

* Track GSA downsizing and restructuring to determine tasks the judiciary needs to
F prepare to assume.

* Assess the areas GSA is currently delegating to agencies and any potential effects

F on the courts, the AO, the judicial councils, and the Judicial Conference.

r * Consider the appropriate organizational structure for managing a facilities
program including the roles of the Committee on Security and Facilities, the
circuit judicial councils, the courts, the AO and the Judicial Conference. Assess
needed legislative changes.-,

Consider which work to contract out and which work to perform within the
judiciary.

* Consider the knowledge, skills, and abilities needed by judges and staff in the
judiciary to manage successfully a facilities program.

r * Consider budgetary changes, including increases for additional staff, training,
maintenance, new construction projects, and effects on rental costs.

7 * Determine the possible roles of other federal, state or local agencies and the

private sector as a result of the GSA downsizing.
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Strategic Issue: Impact of Technology on the Security and Facilities Programs

The judiciary is making greater use of technology in conducting its work. Innovations
such as distance learning, bankruptcy noticing, enhanced security systems, automated E

case management systems, and computer-assisted legal research and the virtual law
library are in place. The'judiciaryis also working on new applications of technology for
electronic case filing, financial and accounting systems, personnel systems, library
systems, case management for probation and pretrial services,' and facilitating judicial
proceedings.

The judiciary is currently re-examining the staffing standards used to determine staffing
levels in courts due partially to advances in technology. The equipment needed by
employees to do their work has implications for the size and design of court facilities, as I
do emerging theories of management focused on team-building and, to some extent, more
collegial working environments made possible by technological advances. Moreover,
using technology to ensure court buildings are secure, is an important consideration for
the future given past and recent acts of violence that have occurred throughout the
country and throughout the world.

L

Strategic Objective

* Assure that technological advances are factored into the judiciary's security and
facilities program.

Initiatives or Courses of Action K
* Assess the impact of new court personnel staffing standards on court facilities.

* Consider changes needed in new and existing court facilities to accommodate
appropriate new technologies and the budgetary impact.

* Assess whether the judiciary appropriately and comprehensively considers
technology in its security and facilities program.

* Coordinate with the Committee on Judicial, Resources, the Committee on
Automation and Technology, and the Committee on Court Administration and F
Case Management on the effects and implications on courthouse space of
'changing technologies, including the impact of new work environments on
employees and court managers.
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Strategic Issue: Planning for Security Resources Effectively

The judiciary is operating in an increasingly hostile environment. The risk of attacks
upon public buildings by individuals and terrorists groups continues to grow. The very

nature of judicial proceedings is inherently dangerous and volatile. The judiciary
continues to submit requests for sizable increases in court security funding to Congress.

[K It also continues to pursue resources, although unsuccessfully, through supplemental
appropriations requests in order to keep pace with enhanced security levels implemented

successfully for other high-risk federal organizations.

At present, and into the foreseeable future, there will be pressure to provide more
resources for the courthouse security program. In the past, new initiatives, such as

L technologically-advanced equipment and the need for additional court security officer
positions were not integrated into an overall security plan for the judicial branch, making

L resource management and policy development difficult.
L
L Strategic Objective

* Development of a comprehensive security plan for the future direction of a
security program for the judicial branch.

K Initiatives or Courses of Action

* Assure that the comprehensive independent study of the court security program

L scheduled in the years 2000 and 2001 provides the basis for developing the
Federal Courts Judicial Security Plan.

L_ * Determine the level of risk acceptable for judiciary personnel and facilities.

* Assess whether court security officers should be federal or contract employees.

* Develop a policy on security coverage after normal business hours.

L * Assess if change is needed in the roles of the three organizations responsible for
court security: the judiciary for funding; the United States Marshals Service; and,

L the General Services Administration for providing security services to the
judiciary. Assess changes needed to the memoranda of agreement between theser agencies and to legislation to implement any changes in responsibilities.
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Examine, pursuant to a request by the Conference's Executive Committee,
whether the judiciary should take over its own security program.
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SUMMARY REPORT
L MARCH 2000 LONG-RANGE PLANNING MEETING

L~~~~~~~~~~~~~~~~~~~~~~~~~~~

Judicial Conference committee chairs representing 14 committees met for the

third time on March 13, 2000 in Washington, D.C. The meeting was led by Judge
Ralph G. Thompson, a member of the Judicial Conference's Executive Committee

who is coordinating the long-range planning process for the Executive Committee.
Admin-istrative Office Director Leonidas Ralph Mecham welcomed the new

F coordinator and attended a portion of the meeting. Also in attendance were

Administrative Office Associate Director Clarence' A. Lee, and Deputy Associate
Director, Cathy A. McCarthy, who provides principal staff support for the integrated

L long-range planning process. IsOther senior Admiinistrative Office committee staff also
attended. A list of participants is included as Appendix A.

F: Report on Strategic Planning and Issues

A report, Strategic Planning Issues of the Committees of the Judicial Conference

L of the United States, was distributed to all participants. It lists the crosscutting
strategic issues 'identified by the planning group, followed by the individual

committees' lists of planning issues and courses of action for dealing with them. The
L report will be updated periodically as the issues and committee plans change.

Balancing National Standards with Local Flexibility

Lo The primary agenda topic for the meeting was' to discuss the appropriate balance
between national standards and local flexibility. A white paper on the subject provided
background for the discussion (see Appendix B). A panel of eight committee chairs
presented their views. They described important program policies and the degree of
local discretion allowed. They discussed the effectiveness of current approaches,
including benefits and risks, resource implications, and program management issues.
They identified certain areas in which tighter standards are 'most 'appropriate and others
where more local discretion is preferred. They discussed limits of Judicial Conference
authority, the roles sometimes played by circuit judicial councils, the keen interest in
maintaining local administrative autonomy, and the challenge this sometimes creates

l for the committees in trying to plan and oversee a national program.

1
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Judge Jane R. Roth, chair of the Security and Facilities Committee, described
the value of having more local flexibility in dealing with security needs. On the other
hand, it has been important to have consistent nationaltspace standards for courthouse
design in guiding GSA's design and construction. But, this has resulted in GSA,
OMB, 'and Congress viewing the United States Courts Design Guide as a set of
"'standards," andanymodifications desired by districts as "departures,'" from the V
judiciary's own standards.,

Judge Dennis G,. Jacobs, chair of the Judicial Resources Committee, described L
the different approaches taken with regard to judicial and chamibers resources, versus
other court personnel._ There are national standards fr, Article Ill judgeships and for i
staffing and compensationof chambers staff, while thereis broader flexibility for
courts to tdetermine, the number and co mpensation ofother ,court staff. It is recognized,
that without o`standard, perating procedures,, indiyidula court staffing needs will vary, X

but the Court Personnel System and,:budget decentra~l4 ation allow the, courts flexibility
to determine how to use staff resources. Nevertheless, a system with so much local 7
discretion creates challenges for national staff resource planning and national work X
measurement formulas. v

Judge Robin J. Cauthron, chair of the Defender Services Committee, described
the need to confront questions about national, program objectives in order to engage in
long-range planning, and budgeting. With a budget of $360 million, it is important to Li
face the question of how much control is needed. Local courts and federal defenders
often will noti accept national guidelines that would change how they presently do
things, especially if individual judges perceive that their administrative authority is
being eroded, or if defenders feel their independent advocacy role is at risk. ¶

Judge D. Brock Hornby, chair of the Court Administration and Case
Management Committee, noted that almost every issue that comes before the
committee involves local control and nationalguidelines. They come to the committee
because a district would like to deviate from established national guidelines. For
example, the committee has recently considered the "under advisement" guidelines in
the CJRA case reporting guidelines. Another good example is cameras in the
courtroom. Despite a clear Conference policy (September 1994) that prohibits
cameras in the district courts except for, ceremonial proceedings, there have been
several instances where district, court judges have chosen to ignore, the policy and
permit proceedings to be televised. Judge Hornby suggested from these types of
issues, it may be impossible to develop firm national principles. Also, the issue of

2



Article III independence and the question of how to enforce policies are always just
below the surface.

L. Judge Edward W. Nottingham, chair of Automation and Technology
Committee, noted that the judiciary has a culture of independence, and the Judicial
Conference's central authority is only advisory. But, the automation area "cries out"
for some national standardization. Not only are there strong economic and technical
reasons for this, but in this program, autonomy is not possible. For example, since all
courts are connected to the Data Communications Network, the security of the entire
network can be at risk through the actions of any one court. What will we do if a

7 court connects to the Internet through a means other than one of the three secure
national gateways? Another concern is that if the funds provided to the courts to
upgrade computer equipment is not spent for that purpose, they may subsequently be

L unable to run new or upgraded systems. This has occurred, and more -centralized
funds needed to be spent without the courts feeling any consequences from the choices
they made.,

Judge William G. Young, chair of the Budget Committee's Economy
L Subcommittee, demonstrated through role play the contrasting views of a Chief Judge

in favor of local flexibility to ensure the proper administration of justice in his district
vs. the Budget Committee and Economy Subcommittee member who sees a need for

L national standards in order to make budgetary justifications and avoid inefficiency and
waste.

L
Judge William W. Wilkins, Jr., chair of the Criminal Law Committee,

described his support for both standards and local flexibility where they are most
appropriate. Because probation officers perform many duties in support of judgments
of the court, local flexibility can support judicial independence. Where national
standards are necessary, they should apply across the board.

r Judge Anthony J. Scirica, chair of the Committee on Rules of Practice and
L Procedure, spoke of the principal function of the standing and advisory Rules

Committees to write federal rules that are national in scope, as allowed for by the
Rules Enabling Act. However, the rules committees consider the same local-national
balance issues to determine if there is there a problem, whether it needs a rule, and
whether the rule should be uniform and national or allow for local variations. There is

L a good reason to allow local rules: experimentation, i.e., we may not yet know enough
to determine a national standard, such as regarding electronic filing procedures.

3
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Conclusions

The overall consensus of the panelists was that there is a place for both national z

standards and local flexibility. It would be difficult to define overarching principles as
to when one or the other approach is preferable. In many cases, it is not an
"either/or" question but a matter of determining the desired degree of specificity. :
Policies, programs, and issues need to be assessed on a case-by-case basis to determine
how best to define standards, establish controls, set guidelines, or allow considerable
local discretion.,

Based on the committees' past experiences, it appears that stricter national
guidelines can-be most useful when there is a specific requirement (such as a statutory
mandate), some operational necessity, or substantial savings to be realized. Some
examples of 'the' use of national standards include: I

the Data Communications Network, which allows judiciary-wide ,
transmission of data and communications; L

*o, network security requirements, which protect against unauthorized access E
to judiciary records;

centrally held service contracts, as 'for computer assisted legal research, L
which allow for savings through volume discounts; C

budgetary and financial 1controls, which ensure proper stewardship of
public funds;

judicial compensation'and benefits guidelines, which preserve
equitability;

fees for public access to electronic court records, which promote fairness
and ensure revenue important to the judiciary's budget; -[

standard reports, which comply with external mandates; and K

courtroom planning and design, which ensures that courtrooms meet, but
do not exceed, functional requirements. LA
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Lo -Allowing for greater local discretion, on the other hand, is preferred when:

[7 * judicial functions or administration of justice concerns take precedence,
such as in determining bow to organize and use staff;

procedures need to be tailored to reflect preferences in support of
judgments of the court, such as fine collection and offender supervision;
and

*ll functions or procedures are experimental, such as pilot programs, or still[ evolving, such as regulating the use of electronic signatures.

However, it is important to consider these questions in a deliberate way in
L developing guidelines or standards for a new policy or program:

L 1. What are the critical program objectives?

rr 2. Considering cost, efficiencies, performance, and other relevant factors, is it
L, necessary or would it be appropriate to propose a standard of some kind?

El 33. Would a standard interfere with judicial independence?

4. How much standardization or local flexibility is appropriate?

[7- Role of the Planning Group

The group discussed the future direction and role for the planning group. In
E particular, whether the primary purpose is to exchange views and information or
L whether the group would like to see other results. Judge Thompson noted that

planning is a part of normal business of the committees, and the group of chairs has
L used the planning meetings to discuss strategic issues that cut across committee lines.

7 Several judges commented that this information exchange has given them a
L deeper understanding of the work of all committees and the issues that they are

pursuing, as well as an appreciation for the value of considering the broader
L implications of committee actions.
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Judge Thompson suggested that by September's meeting, the group of chairs develop
and agree to a mission statement.

Additional Strategic Issues .

Other strategic issues were mentioned at the meeting as potential future f
discussion topics:

1. Growth of non-Article m judicial officers

2. Electronic Case Files (continuing) C

3. Cost of Habeas Litigation

17,
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Appendix A: Participants in the March 2000 Long-Range Planning Meeting

L
7

Committee Representatives Administrative Office Staff

Planning Coordinator Clarence A. Lee, Jr.
Hon. Ralph G. Thompson Cathy A. McCarthy

William M. Lucianovic
r7 Kerry Mueller

Executive Committee Wendy Jennis
Lo Hon. Ralph G. Thompson Helen Brounstein

L Committee on the Administrative Office Cathy McCarthy
Hon. Edward B. Davis, Chair

Committee on Automation and Technology Mel Bryson
Hon. Edward W. Nottingham, Chair Terry Cain

L
Committee on the Administration of the Francis F. Szczebak
Bankruptcy System William T. Rule

Hon. Michael J. Melloy, Chair

Committee on the Budget George H. SchaferK Hon. John G. Heyburn II, Chair Gregory D. Cummings
Hon. William G. Young Valerie Jarrell

L ' Bruce Johnson

Committee on Court Administration and Noel J. Augustyn
fl Case Management Abel J. Mattos

Hon. D. Brock"Hornby, Chair Mark S. Miskovsky

Committee on Criminal Law John M. Hughes
Hon. William W. Wilkins, Jr. Chair Kim Whatley
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Committee on Defender Services Theodore J. Lidz
Hon. Robin J. Cauthron, Chair Steven G. Asin-

Robert Brock

Committee on Federal-State Jurisdiction Karen M. Kremer
Hon. Walter K. Stapleton, Chair F

Committee on Intercircuit Assignments David L. Cook
Hon. Stanley S. Harris, Chair LI

Committee on the Judicial Branch Steven M. Tevlowitz
Hon. David R. Hansen, Chair

Committee on Judicial Resources Alton C. Ressler L

Hon. Dennis G. Jacobs, Chair Charlotte G. Peddicord
H. Allen Brown

Committee on the Administration of the Thomas Hnatowski
Magistrate Judges System Charles E. Six

Hon. Harvey E. Schlesinger, Chair

Committee on Rules of Practice and Procedure Peter G. McCabe
Hon. Anthony J. Scirica, Chair John K. Rabiej

Committee on Security and Facilities Ross Eisenman
Hon. Jane R. Roth, Chair William J. Lehman.

Linda Holz

Other Administrative Office Staff:
John Hehman
Robert Lowney
Glen Palman ,

Steven R. Schlesinger
Jeffrey A. Hennemuth
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Appendix B: Long-Range Planning White Paper

Balancing Local Flexibility with National Standards

L

Should the judiciary continue its current practice of broad national policies with
local administrative flexibility? Despite the great success of management and budget
decentralization, Congress and others have' questioned this arrangement- when there are
local deviations from national policy or practices that result in greater costs or
inefficiencies. To what extent does the desire for local flexibility on the one hand
conflict with national standards and program objectives on the other? 'What are the

L benefits and problems inherent in the current arrangement? Are there risks if the
balance swings too far in one direction?

Statutory Provisions for Judicial Branch Administration

Judicial Conference

Congress in 1922 created what was later known as the Judicial Conference of
the United States to monitor the business of the federal courts, encourage temporary

L assignment of judges, and make suggestions for procedural changes (28 U.S.C. §
331). The Conference serves as the central policy-making body for the federal courtK system and performs numerous other statutory duties, 'including:

A, * making a comprehensive survey of the condition of business in the courts of the
L United States;

* preparing plans for assignment to or from courts of appeals or districts where
necessary;

L * submitting suggestions and recommendations to the various courts to promote
uniformity of management procedures and the 'expeditious conduct of court

7 business; and
* supervising and directing the Director of the' Administrative Office in

r performance of his duties as the administrative officer of the courts of the
L United States (see next page).

Circuit Judicial Councils

The circuit judicial councils were created by Congress in 1939. They have the
responsibility for overseeing the administration of justice in the circuit, for considering
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complaints of judicial unfitness and taking necessary action, for approving
accommodations for courts and judges, and for reviewing numerous administrative
measures and plans (28 U.S.C.. § 332)., Circuit judicial councils ,are authorized to
issue orders for the expeditious administration of justice within the circuit, and all
judges and employees in the circuit are required by statute to effect council orders.

Both Congress and the Judicial Conference have vested.numerous district court
oversight responsibilities in tliecircuit councils, including review and abrogation of
local rules, approvt of district courtrequests' for legislation to authorize additional i
judgeships, and approval'of districtcourt plans for administering juries, implementing
the Speedy Trial Act, and other functions.

L
Administrative Office

Congress also created the Administrative Office of the United States Courts
(AO) in 1939. Important administrative responsibilities, such as budget formulation
and execution, reside in the Director, who serves under the supervision of the Judicial
Conference. The AO provides staff support to the Judicial Conference and its
committees and implements and executes the Judicial Conference's policies. The AO
provides a broad range of administrative, legal, management, program, L

communications, and technical support and services to the courts (28 U.S.C. §§ 604-
612). Specific authorities of the Director include: '

* serving as Secretary to the Judicial Conference;
* developing and administer the budget; KJ
*, promulgating Judicial Conference policies;
* gathering and reporting caseload statistics; '
* providing financial accounting and audit services;
* providing'contracting and procurement;
* providingaccommodations for the courts;
* examining the, state of the dockets of the courts; and
* supervising all administrative matters relating to the offices of magistrate

judges,,clerks, and other clerical and administrative personnel of the courts. K
In 1986, the Director of the Administrative Office initiated the "3-D" campaign K

to decentralize, delegate and divest, resulting in major shift in administrative authority
from the AO director to the courts, especially regarding budget decentralization, r
procurement delegations, and personnel management authorities. 'Many of these LJ
authorities are delegated to court unit executives.
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For example, budget decentralization places the responsibility for planning,
management, and control of allotted funds at the local court level, where reaction to local
needs can occur quickly. Court unit heads have the discretion to reprogram funds

L between most accounts (salaries, travel, supplies, etc) and, with the approval of the AO,
between units. Courts are responsible for establishing an organizational structure and
procedures to oversee budget development, budget monitoring, and implementation
processes and to establish priorities for the expenditure of funds.

L
National Policies and Conformance

L Judicial Conference committees develop and oversee the judiciary's major
programs and make policy recommendations to the Conference. Judicial Conference

K policies are documented in the Report of the Proceedings of the Judicial Conference and
they are further defined and communicated in numerous ways. These include specific
provisions in the Guide to Judiciary Policies and Procedures, through other manuals or
publications,- and through the allocation of resources and specific budget limitations.

National authority "rests primarily on the willingness of courts and judges to
respect [the Judicial Conference's] policies, on the authorities granted to the Director of
the Administrative Office to promulgate and administer many administrative programs,

L and on the actions of circuit judicial councils. .. to enforce policy decisions of the Judicial
Conference." (Getting Started as a Federal Judge,, p. 160)

Each court carries out its business independently within the framework of statutes,
rules, Judicial Conference policies, AO policies and directives and circuit judicial council

L orders. Each court determines local practices and issues administrative orders for the
conduct of business in the court. Clerks of court, chief probation and pretrial services
officers, and other unit executives exercise a high degree of management autonomy.

The normal processes by which program policies are developed usually involve
many different actors. Court staff, court managers, AO program managers, judges on
Conference committees, and Conference members may have different concepts of how
much specificity is desirable and necessary for a program or a particular aspect of a
program. Reaching a consensus often produces more flexible guidelines rather than
more restrictive standards. While some Judicial Conference policies are very specific,
with defined standards that leave little room for variation, many Conference policies are
intentionally broad to allow for local discretion.
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Reviews have demonstrated that the courts generally follow Judicial Conference
policies, but they do not always. Mechanisms for monitoring and enforcing compliance LJ!
to national standards range from more strict to more laissezfaire approaches with budget
controls, written standards, postfacto audits and reviews, self reporting, and no reporting
or monitoring. Outside entities, including Congress and the General Accounting Office,
from time to time have raised questions about accountability for judiciary programs and r
funds, given the degree of flexibility and absence of a clear adninistrative hierarchy in
the judiciary.

Following are several examples of the range of specificity and flexibility in the
articulation and implementation of judiciary policies and programs. r
* No exceptions

The Committee on Judicial Resources developed and the Judicial Conference
approved national formulas for determining grades and compensation for clerks of C

court. Salary levels depend on size of court, size of staff supervised, number of
judges supported, and district pay comparability. The resulting salary
determinations for individual clerks cannot be exceeded.

* Strict Guidelines on Exceptions ,,

An example of a program policy that has fairly strict guidelines is the electronic
public access to court data (EPA) program. The Conference has prescribed a
specific per-minute fee (currently 60 cents) for electronic access to district,
bankruptcy, and appellate courts and Court of Federal Claims files. Not only does
a standard fee ensure equitability across districts, but the revenue generated from
the fee is to be used to support and enhance the electronic public access systems.
Although the courts' Miscellaneous Fee Schedules provide that a court may
exempt persons or classes of persons from the fees, the Judicial Conference has
determined that exemptions to the fee payment for- electronic access should be
granted as the exception, not the rule:

Examples of persons and classes of persons who may be exempted from
electronic access fees include indigents, bankruptcy case trustees, not-for-
profit organizations, and voluntary ADR neutrals.
Adherence to the Judicial Conference policy for granting exemptions will
be necessary for courts to receive funding for electronic public access-
related services to the extent that such funding is derived from fees for -

electronic access (JCUS - MAR 1995, p. 15). L
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Although the Conference policy in this area is relatively straightforward,
nevertheless, a few districts have decided not to comply with the Conference fee
policy and they have opted to provide the services without charging fees. As a
result, users obtain data at no cost in these districts that they would pay for in
others.

L.
Formal Process for Granting Exceptions

An example of a formal process for granting exceptions to national guidelines is
7 in the planning and design of new court facilities. In March 1991, when the

Judicial Conference approved the 1991 edition of the United States Courts Design
Guide, it directed that any significant deviations from the guidelines must be
approved by the judicial council in each circuit (Design Guide, 1991, p.12). This
policy is still in effect.

In March 1997, the Judicial Conference endorsed planning assumptions that
afford flexibility to courts and circuit councils when determining the number of
courtrooms to construct in a new building. With regard to senior judges, it is
generally assumed that a senior judge will need a courtroom for ten years after
taking senior status. The Conference agreed that courts and judicial councils can

L change this assumption based on- circumstances at a specific location. In some
instances, courts have requested, and judicial councils have approved, changing
the number of years a senior judge is projected to need an exclusive courtroom
from ten to as many as 15 years. Although the Conference-policy -allows for this

[n change, nevertheless, GSA, OMB, and the Congress view this as an "exception"E to the judiciary's space standards.

g * S pecif c Guidelines, But Not Mandatory
E~~~~~~~~~~~~~~~~~~~~~~~

Program Guidelines. In March 1999, upon recommendation by the Criminal Law
Committee, the Judicial Conference approved a monograph on the judiciary's
Home Confinement Program for defendants and offenders that outlines national

7 program standards for operating the program at the district level. The monograph
L combines specific standards with allowances for flexibility to'allow probation and

pretrial service officers to implement procedures based on individual court needs.

For example, the monograph defines specific limits on the number and types of
places where participants should be authorized to travel outside the home while in

L the program. Some districts have imposed additional restrictions that also prohibit
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or limit the number of visitors or guests a participant may have in the home during
placement in the home confinement program.

Also,_the monograph has specific requirements and time frames for the electronic L
monitoring contractor to notify a probation officer when certain events occur that
may indicate a problem with someone in home confinement. However, the
monograph does not specify a standard approach for addressing these situation, -J

but instead offers a list of possible responses for officers to "'consider."

Administrative Guidelines. An example of non-mandatory guidelines in an
administrative" area is the policy on storage and retention of sealed court records.
In September 1999, upon recommendation of the Committee on Court
Administration and Case Management, the Judicial Conference adopted non-
mandatory guidelines on management of sealed records. The guidelines are
written to encourage courts to consider taking certain actions, such as establishing
a practice for judges to specify when a seal may be vacated and for unsealing
older bodies of sealed material.

Broad Flexibility

The judiciary's automation program provides broad local flexibility for the courts
to use decentralized funds to purchase computer equipment, develop systems, and
hire systems staff. For example, funds for the purchase of office automation
equipment are based on formulae intended to enable them to keep their desktop J
infrastructure up to date. Under budget decentralization, courts may re-program
other funds to cover costs associated with local development, the purchase of
additional office automation equipment, or other expenses associated with L
information technology.

As a result of this broad flexibility, similar courts may have wide variations in the
number of systems -staff, and they may use technology at different levels of
sophistication to support court operations., Also, courts have accumulated a
variety of hardware types and software applications which can cause technical
incompatibility problems. One recent example is the Administrative Office's
effort to -use electronic mail,,rather than mail and fax, for transmitting memoranda
to chiefjudges and unit heads. This effort met with unexpected problems related
to dissimilar systems for electronic mail, and corrections for some court systems
led to problems for others.
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Strategic Considerations

These questions opened this paper: Should the judiciary continue its current
practice of broad national policies with local administrative flexibility? To what extent
does the desire for local flexibility on the one hand conflict with national standards and
program objectives on the other? What are the benefits and problems inherent in the
current arrangement? Are there risks if the balance swings too far in one direction?

L Local flexibility is a significant tradition in the administrative and governance
structures of the judicial branch. However, there may be important economic andE program management implications of allowing too much discretion. In some areas, the
application of strict standards may be more cost-effective while in other areas, flexibility
may deliver better results. How much flexibility is desirable may vary from one program

L to another, and it may change over time. A strategic consideration of the current
approaches and how well they have served and will serve to meet the judiciary's needs
will help guide future governance, program management and policy-making decisions.

[ Current State Assessment

E Consider the policy areas, programs, operations, and functions for which each
committee has jurisdiction, the extent to which they rely on national standards, and ther degree of local flexibility.

1. How specific are the program policies? Are there written standards or guidelines?
L If there are national standards, is there a formal exception process?

2. How are specific authorities and accountabilities defined (e.g., unit executive,
court, circuit judicial council, Judicial Conference, Conference committee,
Administrative Office)?

What is the degree of local discretion in implementation? How do the courts view
policy and program standards?

4. Is local compliance monitored in any way? How do committees oversee program
Ll policy implementation? What role do the circuit judicial councils play in assisting

the courts in implementing national policies? What is the AO's oversight
responsibility?
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5. What are the implications or risks if the standards or guidelines are not uniformly Fi
followed? (Note: the implications need not be negative.)

6. Overall, how well has the current approach worked? Has it cost more or saved
money? Has it resulted in better programs? Has it generated criticism? What are
the greatest risks? -

Future Directions

1. How much local flexibility in implementing judiciary policies is desirable?

2. What are the resource implications of more or less local flexibility?

3. Are mandatory standards appropriate for:

(a) specific administrative areas (e.g. automation, communications, facilities,
finance, personnel)?

(b) specific program areas (e.g. fine and restitution collection, drug testing and
treatment, case docketing definitions, case citations)?

4. In approaching the development of program policies and the distribution of
resources, should committees aim for consistency regarding the level of local
discretion permitted?

LI
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5. What oversight mechanisms are appropriate?
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