


I









Report of the Civil Rules Advisory Committee
Page -2-

statement of changes since publication follows. The "recommendations" then restate the purpose
of the proposed amendments and the reasons for the changes made since publication. The
historic materials follow - first the summaries of testimony and comments and then the
traditional overstrike, underline, and double-underline versions that show changes from the
current rule and the changes since publication.

Rule 51 is completely rewritten, but little is new. The purpose of the revision is primarily
to express in the rule the many practices that are not clearly expressed in the rule. Some of thechanges are designed to confirm good practices that have been adopted in defiance of the present
rule text. Many courts require submission of requests for instructions before trial begins,
although Rule 51 now seems to direct that the earliest time is "during trial." Many courts
recognize a "plain error" doctrine, although Rule 51 seems to forbid review. Other good
practices have softened the requirement that there be both requests and objections. Comments on
the proposed rule led to a revision of the "plain error" provision to bring it as close as can be to
the plain error provision in Criminal Rule 52(b).

Rule 53 is completely rewritten as well. Present Rule 53 addresses only trial masters. A
study by the Federal Judicial Center confirmed the belief that masters are frequently appointed
for pretrial and post-trial duties. New Rule 53 brings pretrial and post-trial masters into the rule,establishing the standard for appointment. It carries forward the demanding standard established
by the Supreme Court for appointment of trial masters, and eliminates trial masters from jury-
tried cases except upon consent of the parties. Two major changes are recommended since
publication. The standard for reviewing a master's findings or recommendations for findings offact is set as de novo decision by the court, with limited exceptions adopted with the parties'
consent and the court's approval. And in response to several strong and persuasive comments, it
is recommended that subdivision (i), addressing appointment of a magistrate judge as master, be
deleted. Other changes from the published rule also are recommended, as described in more
detail with the separate Rule 53 recommendations.

The Rule 23 revisions address the process for managing a class action on the assumption
that a class has been certified. They do not address the prerequisites or criteria for certification.
Rule 23(c) changes address the time for determining whether to certify a class and strengthen theprovisions for notice. The most important change since publication is to modify the proposal that
notice be required in (b)(1) and (b)(2) class actions. Comments from many civil rights groups
urged that mandatory notice, even if by relatively inexpensive means, could cripple many class
actions.

Rule 23(e) is completely rewritten to strengthen the procedure for reviewing a proposed
settlement. The recommendations for changes from the published version identify the most
salient provisions. As published, Rule 23(e)(1) required court approval for voluntary dismissal
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or settlement before a determination whether to certify a class. Testimony and comments
underscored earlier doubts whether there is much that a court can do when the only parties before
it are unwilling to continue with the action. This provision is amended to require court approval
only for voluntary dismissal or settlement of the claims, issues, or defenses of a certified class.
Rule 23(e)(2) authorized the court to direct the parties to file a copy or summary of any
agreement made in connection with a proposed settlements. The comments and testimony
provided strong support for establishing a mandatory requirement. As revised, Rule 23(e)(2)
directs the parties to identify any agreement made in connection with a proposed settlement.
Rule 23(e)(3), establishing a discretionary opportunity to opt out of a (b)(3) class settlement after
expiration of the initial opt-out period, was published in two versions. The recommendation is to
adopt in restyled form the second version, which says that the court may direct a new opt-out
opportunity without establishing any presumption in favor of providing the opportunity. Rule
23(e)(4) describes the right to object and requires court approval for withdrawal of an objection.
Only style changes are recommended.

Rule 23(g) establishes a formal requirement that appointment of class counsel be made
upon certifying a class. The core of this rule reflects established practice that reviews the
adequacy of class counsel as part of the Rule 23(a)(4) determination whether class
representatives will fairly and adequately represent the interests of the class. Several changes are
recommended in response to the testimony and comments. An explicit provision is added to
authorize designation of interim counsel to act on behalf of a putative class before the
certification decision. There are new and sharper statements of the distinction between actions in
which there is only one applicant for appointment as class counsel and actions in which there are
competing applicants. And the criteria for appointment are supplemented by provisions designed
to reduce the risk that an entrenched and ingrown class bar will fence out counsel whose
knowledge of the law and experience in the subject matter of the litigation promise effective
class representation despite a lack of class-action experience.

Rule 23(h) establishes a procedure for acting on attorney fee requests. Only minor
changes from the published version are recommended.

The Committee Notes for Rules 51, 53, and 23 have been dramatically shortened. The
Standing Committee expressed concern about the role of Committee Notes at the June 2001
meeting and explored the same questions in more general terms at the January 2002 meeting.
The published Notes prompted much helpful discussion in the testimony and comments, but can
be reduced to more compact explanations of the changes effected by the amendments.

The Committee is not recommending any rules for publication in this report. Part II
accordingly provides a brief list of some of the more prominent items on the Committee agenda.
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I Action Items: A. Rules Recommended For Adoption

RULE 51

Rule 51. Instructions to Jury; Objections; Preserving a
Claim of Error

I (a) Requests.

2 (1) A party may, at the close of the evidence or at
3 an earlier reasonable time that the court directs, file and
4 furnish to every other party written requests that the
5 court instruct the jury on the law as set forth in the
6 requests.

7 (2) After the close of the evidence, a party may:

8 (A) file requests for instructions on issues
9 that could not reasonably have been anticipated at

10 an earlier time for requests set under Rule
11 51(a)(1), and

12 (B) with the court's permission file
13 untimely requests for instructions on any issue.

14 (b) Instructions. The court:

15 (1) must inform the parties of its proposed
16 instructions and proposed action on the requests before
17 instructing the jury and before final jury arguments;

18 (2) must give the parties an opportunity to object
19 on the record and out of the jury's hearing to the
20 proposed instructions and actions on requests before the
21 instructions and arguments are delivered; and

22 (3) may instruct the jury at any time after trial
23 begins and before the jury is discharged.
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24 (c) Objections.

25 (1) A party who objects to an instruction or the
26 failure to give an instruction must do so on the record,
27 stating distinctly the matter objected to and the grounds
28 of the objection.

29 (2) An objection is timely if:

30 (A) a party that has been informed of an
31 instruction or action on a request before the jury is
32 instructed and before final jury arguments, as
33 provided by Rule 51(b)(1), objects at the
34 opportunity for objection required by Rule
35 51 (b)(2); or

36 (B) a party that has not been informed of an
37 instruction or action on a request before the time
38 for objection provided under Rule 51 (b)(2) objects
39 promptly after learning that the instruction or
40 request will be, or has been, given or refused.

41 (d) Assigning Error; Plain Error.

42 (1) A party may assign as error:

43 (A) an error in an instruction actually given
44 if that party made a proper objection under Rule
45 51 (c), or

46 (B) a failure to give an instruction if that
47 party made a proper request under Rule 51 (a), and
48 - unless the court made a definitive ruling on the
49 record rejecting the request - also made a proper
50 objection under Rule 51 (c).
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51 (2) A court may consider a plain error in the
52 instructions affecting substantial rights that has not been

preserved as required by Rule 51(d)(1)(A) or (B).

1 Committee Note

2 Rule 51 is revised to capture many of the interpretations that have
3 emerged in practice. The revisions in text will make uniform the
4 conclusions reached by a majority of decisions on each point.
5 Additions also are made to cover some practices that cannot now be
6 anchored in the text of Rule 51.

7 Scope. Rule 51 governs instructions to the trial jury on the law
8 that governs the verdict. A variety of other instructions cannot
9 practicably be brought within Rule 51. Among these instructions are

10 preliminary instructions to a venire, and cautionary or limiting
11 instructions delivered in immediate response to events at trial.

12 Requests. Subdivision (a) governs requests. Apart from the
13 plain error doctrine recognized in subdivision (d)(2), a court is not
14 obliged to instruct the jury on issues raised by the evidence unless a
15 party requests an instruction. The revised rule recognizes the court's
16 authority to direct that requests be submitted before trial.

17 The close-of-the-evidence deadline may come before trial is
18 completed on all potential issues. Trial may be formally bifurcated
19 or may be sequenced in some less formal manner. The close of the
20 evidence is measured by the occurrence of two events: completion of
21 all intended evidence on an identified phase of the trial and
22 impending submission to the jury with instructions.

23 The risk in directing a pretrial request deadline is that trial
24 evidence may raise new issues or reshape issues the parties thought
25 they had understood. Courts need not insist on pretrial requests in all
26 cases. Even if the request time is set before trial or early in the trial,
27 subdivision (a)(2)(A) permits requests after the close of the evidence
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28 to address issues that could not reasonably have been anticipated at
29 the earlier time for requests set by the court.

30 Subdivision (a)(2)(B) expressly recognizes the court's
31 discretion to act on an untimely request. The most important
32 consideration in exercising the discretion confirmed by subdivision
33 (a)(2)(B) is the importance of the issue to the case - the closer the
34 issue lies to the "plain error" that would be recognized under
35 subdivision (d)(2), the better the reason to give an instruction. The
36 cogency of the reason for failing to make a timely request also should
37 be considered. To be considered under subdivision (a)(2)(B) a
38 request should be made before final instructions and before final jury
39 arguments. What is a "final" instruction and argument depends on the
40 sequence of submitting the case to thejury. If separate portions of the
41 case are submitted to the jury in sequence, the final arguments and
42 final instructions are those made on submitting to the jury the portion
43 of the case addressed by the arguments and instructions.

44 Instructions. Subdivision (b)(1) requires the court to inform the
45 parties, before instructing the jury and before final jury arguments
46 related to the instruction, of the proposed instructions as well as the
47 proposed action on instruction requests. The time limit is addressed
48 to final jury arguments to reflect the practice that allows interim
49 arguments during trial in complex cases; it may not be feasible to
50 develop final instructions before such interim arguments. It is enough
51 that counsel know of the intended instructions before making final
52 arguments addressed to the issue. If the trial is sequenced or
53 bifurcated, the final arguments addressed to an issue may occur
54 before the close of the entire trial.

55 Subdivision (b)(2) complements subdivision (b)(1) by carrying
56 forward the opportunity to object established by present Rule 51. It
57 makes explicit the opportunity to object on the record, ensuring a
58 clear memorial of the objection.
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59 Subdivision (b)(3) reflects common practice by authorizing
60 instructions at any time after trial begins and before the jury is
61 discharged.

62 Objections. Subdivision (c) states the right to object to an
63 instruction or the failure to give an instruction. It carries forward the
64 formula of present Rule 51 requiring that the objection state distinctly
65 the matter objected to and the grounds of the objection, and makes
66 explicit the requirement that the objection be made on the record.
67 The provisions on the time to object make clear that it is timely to
68 object promptly after learning of an instruction or action on a request
69 when the court has not provided advance information as required by
70 subdivision (b)(1). The need to repeat a request by way of objection
71 is continued by new subdivision (d)(1)(B) except where the court
72 made a definitive ruling on the record.

73 Preserving a claim of error and plain error. Many cases hold
74 that a proper request for a jury instruction is not alone enough to
75 preserve the right to appeal failure to give the instruction. The
76 request must be renewed by objection. This doctrine is appropriate
77 when the court may not have sufficiently focused on the request, or
78 may believe that the request has been granted in substance although
79 in different words. But this doctrine may also prove a trap for the
80 unwary who fail to add an objection after the court has made it clear
81 that the request has been considered and rejected on the merits.
82 Subdivision (d)(1)(B) establishes authority to review the failure to
83 grant a timely request, despite a failure to add an objection, when the
84 court has made a definitive ruling on the record rejecting the request.

85 Many circuits have recognized that an error not preserved under
86 Rule 51 may be reviewed in exceptional circumstances. The
87 language adopted to capture these decisions in subdivision (d)(2) is
88 borrowed from Criminal Rule 52. Although the language is the same,
89 the context of civil litigation often differs from the context of
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90 criminal prosecution; actual application of the plain-error standard
91 takes account of the differences. The Supreme Court has summarized
92 application of Criminal Rule 52 as involving four elements: (1) there
93 must be an error; (2) the error must be plain; (3) the error must affect
94 substantial rights; and (4) the error must seriously affect the fairness,
95 integrity, or public reputation of judicial proceedings. Johnson v.
96 U.S., 520 U.S. 461, 466-467, 469-470 (1997). (The Johnson case
97 quoted the fourth element from its decision in a civil action, U.S. v.
98 Atkinson, 297 U.S. 157, 160 (1936): "In exceptional circumstances,
99 especially in criminal cases, appellate courts, in the public interest,

100 may, of their own motion, notice errors to which no exception has
101 been taken, if the errors are obvious, or if they otherwise substantially
102 affect the fairness, integrity, or public reputation of judicial
103 proceedings.")

104 The court's duty to give correctjury instructions in a civil action
105 is shaped by at least four factors.

106 The factor most directly implied by a "plain" error rule is the
107 obviousness of the mistake. The importance of the error is a second
108 major factor. The costs of correcting an error reflect a third factor
109 that is affected by a variety of circumstances. In a case that seems
110 close to the fundamental error line, account also may be taken of the

impact a verdict may have on nonparties.

Changes Made After Publication and Comment

The changes made after publication and comment are indicated
by double-underlining and overstriking on the texts that were
published in August 2001.
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Rule 5 1(d) was revised to conform the plain-error provision to
the approach taken in Criminal Rule 52(b). The Note was revised as
described in the Recommendation.

Recommendation

The Committee recommends adoption of Rule 51 substantially
as published. This proposal drew few comments. Many supported
this recodification of current best practices. The Civil Procedure
Committee of the American College of Trial Lawyers, for example,
found the proposal "a notable improvement over the existing text."

The "plain error" provision of proposed Rule 51(d) was
rewritten to conform to the approach taken by Criminal Rule 52(b).
Rather than state that a party may assign a plain error, the revised
version states that a court may consider a plain error.

Changes were made in the Committee Note to state that Rule 51
governs instructions to the trial jury on the law that governs the

verdict." The Supreme Court's approach to "plain error" also is
described. The Note also has been shortened by removing several
passages that might seem to go beyond explaining the rule text.
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provisions for later requests are appropriate. (2) The changes included in 51(b) also are favored.

Preliminary instructions at the outset of trial "may assist an antitrustjury by acquainting it with basic

antitrust principles. Interim instructions, especially if made during an unusually lengthy or complex

trial, may also be quite helpful ** *. Supplemental instructions given during jury deliberations may

clarify issues for jurors." (3) Rule 51(c) is "a reaffirmation of existing law and practices. We concur

•* *." (4) "We endorse proposed Rule 51(d)," which addresses the "potential pitfall" created by the

present requirement that a party object to failure to give an instruction that has already been denied.

And it codifies the plain error doctrine.

Department of Justice, 01-CV-073: Supports the purpose of amended Rule 51, but urges revision

of the plain-error provision in (d)(3). This provision should be moved out of the "a party may assign

as error" structure, and made a separate paragraph. The Advisory Committee states that its model

is Criminal Rule 52(b). Rule 52(b) states that plain errors "may be noticed." U.S. v. Johnson, 1997,

520 U.S. 461, 467, 470, instructs that a court has discretion to ignore a plain error, and indeed may

notice plain error only if failure to do so would seriously affect the fairness, integrity, or public

reputation of judicial proceedings. These limits should be preserved. "The government would be

exposed to significant harm if a new ruling affected a large number of civil judgments and the error

was deemed, in hindsight, to have been 'plain."' The cure is simple: retain proposed (d)(1) and (2)

as (d)(1)(A) and (B); plain error would become (d)(2): "Plain errors or defects affecting substantial

rights may be noticed although they were not brought to the attention of the court."

Oregon State Bar Prac. & Proc. Comm., 01-CV-099: Rule 51(d)(3) seems to establish a "right" of

plain-error review "without setting forth its limitations." Plain-error review should be limited to
"exceptional cases in which it is necessary to avoid a clear miscarriage of justice." The four factors

described in the Note are not restriction enough, for "there is no assurance that such commentary will

assist a court in its interpretation of the 'plain' terms of the proposed rule." Review should be

limited to error "'so serious and flagrant that it goes to the very integrity of the trial.'" (quoting

Travelers Indem. Co. v. Scor. Reins. Co., 2d Cir. 1995, 62 F.3d 74, 79). The Rule should limit

review to "extraordinary cases in which instructional error seriously affects the fairness and integrity

of the proceedings." Or it could be modeled on Evidence Rule 103(d): "nothing in this rule requiring

an objection precludes taking notice of plain errors affecting substantial rights although they were

not brought to the attention of the court."
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PROPOSED AMENDMENTS TO THE

FEDERAL RULES OF CIVIL PROCEDURE*

RIRkul 51. III•I UiLons tU jury. Objectt .i

2 At the close of the evidence. or at seh eilie.. time..

3 dUaiin thU tUial as thU •oulrt reasonably direts, any pary iay
4 fil wII it•en rqu.•st that the c.nud instruct theIjury UII the law

5 as srt forth in the .... .r Th ..... Tah11 coufsal ...... .... o

6 iL proposed aetioin upou the re_ ushts priuo tu their arguniuts

7 to the july. Th, ecurt, at its election, mllay instruct the jury

8 bUfDIU or aftciL a•gumlent, Uo both. No part t ay amimi aa

9 eIt i io the 1givinguo thefailumuII~ L U -I Vi U UtI inu nllelss that

10 parly Ubjects tlIItu bUfoiU, the Jimy IrtiIre tU ,oUnid-m iLt

11 verdict, stating disinctly the matter objeted to and the

12 grouUIIds of the UbjectioIn. IO tlunity t haJ l be given to niak

13 the objectionm out of the hearing of thejury.

14 Rule 51. Instructions to Jury, Objections; Preserving a

15 Claim of Error

16 (a) Requests.

17 (1) A party may, at the close of the evidence or at

18 an earlier reasonable time that the court directs, file and

* New matter is underlined; matter to be omitted is lined

through.
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20 furnish to every other party written requests that the

21 court instruct the jury on the law as set forth in the

22 requests.

23 (2) After the close of the evidence, a party may:

24 (A) file requests for instructions on issues

25 that could not reasonably have been anticipated at

26 an earlier time for requests set under Rule

27 5 1(a)(1), and

28 (B) with the court's permission file

29 untimely requests for instructions on any issue.

30 (b) Instructions. The court:

31 (1) must inform the parties of its proposed

32 instructions and proposed action on the requests before

33 instructing the jury and before final jury arguments;

34 (2) must give the parties an opportunity to object

35 on the record and out of the jury's hearing to the

36 proposed instructions and actions on requests before the

37 instructions and arguments are delivered; and

38 (3) may instruct the jury at any time after trial

39 begins and before the jury is discharged.

40 (c) Objections.
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41 (1) A party who objects to an instruction or the

42 failure to give an instruction must do so on the record,

43 stating distinctly the matter objected to and the grounds

44 of the objection.

45 (2) An objection is timely if:

46 (A) a party that has been informed of an

47 instruction or action on a request before the jury is

48 instructed and before final jury arguments, as

49 provided by Rule 51(b)(1), objects at the

50 opportunity for objection required by Rule

51 5 1(b)(2); or

52 (B) a party that has not been informed of an

53 instruction or action on a request before the time

54 for objection provided under Rule 51 (b)(2) objects

55 promptly after learning that the instruction or

56 request will be, or has been, given or refused.

57 (d) P.... .Claim of Assigning Error; Plain

58 Error.

59 (1) A party may assign as error:
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60 (A) an error in an instruction actually given

61 if that party made a proper objection under Rule

62 51 (c)-, or

63 (B) a failure to give an instruction if that

64 party made a proper request under Rule 51 (a), and

65 - unless the court made a definitive ruling on the

66 record rejecting the request - also made a proper

67 objection under Rule 51 (c). or

68 (2) A court may notiee consider a plain error in or

69 ~ ,,,,.•,,, m-f,,1 the instructions affecting substantial

70 rights that has not been preserved as required by Rule

51(d)(1)(A) or (B).

20 Committee Note

21 Rule 51 is revised to capture many of the interpretations that have

22 emerged in practice. The revisions in text will make uniform the

23 conclusions reached by a majority of decisions on each point.

24 Additions also are made to cover some practices that cannot now be

25 anchored in the text of Rule 51.

26 Scope. Rule 51 governs instructions to the trial jury on the law

27 that governs the verdict. A variety of other instructions cannot

28 practicably be brought within Rule 51. Among these instructions are

29 preliminary instructions to a venire, and cautionary or limiting

30 instructions delivered in immediate response to events at trial.
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31 Requests. Subdivision (a) governs requests. Apart from the

32 plain error doctrine recognized in subdivision (d)(13), a court is not

33 obliged to instruct the jury on issues raised by the evidence unless a

34 party requests an instruction. The revised rule recognizes the court's

35 authority to direct that requests be submitted before trial. Partietuarly

36 III)I casesA pretr - ial Iruestscn help the pratiies paieare fIo

37 Utial. T, iial als miay be shaped b1 iIIII mIatters foi separate

38 tral, oury directi t hi• tat trial begin with issues that milay warlant,

39 dispuoitiuo by judgmentl amat a atter f lawI, see Rlu 16 c)(14) anid

40 50(a). It sekem likely that thel d.adlllle fui piKtilOl I vut3 ill yfkII

41 be connIcte.,t.d to a finial •rIetrial conferene.

42 The close-of-the-evidence deadline may come before trial is

43 completed on all potential issues. Trial may be formally bifurcated

44 or may be sequenced in some less formal manner. The close of the

45 evidence is measured by the occurrence of two events: completion of

46 all intended evidence on an identified phase of the trial and

47 impending submission to the jury with instructions.

48 The risk in directing a pretrial request deadline is that

49 una ,•ticipated trial evidence may raise new issues or reshape issues

50 the parties thought they had understood. Even if .thl.. iS 11%

51 ullalltilipatd 1.ilee, a party muay Lek to IIo ui n to

52 unIanticipated issue that is suggested by c•urt, advK'Isaly, ui july. The

53 need for a pretrial request deadfiiie may not be great qin n action that

54 iIn vUlve weJl-settLd law that iK fiKamlll iar to the court alld noJt diputed

55 by-the-parties. Courts need not insist on pretrial requests in all cases.

56 Even if the request time is set before trial or early in the trial,

57 subdivision (a)(2)(A) permits requests after the close of the evidence
58 to address issues that could not reasonably have been anticipated at

59 the earlier time for requests set by the court.

60 Subdivision (a)(2)(B) expressly recognizes the court's

61 discretion to act on an untimely request. Un.timel.y requests are of...,
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62 accepted, at til•es by actin o an objetio. n tu the failui tu wa

63 inSti-ruii-u un ai that was not framned by a tinely requet. This

64 indulg•.,•mn It be set against th~l propositiun that an oUbjetion alune

65 is snfficient only as to mnatters actually stated in the ins~tructions. T11 is

66 propsUition is stated in plrsnt Rule 5, but ini a fa1hi1Ui that has

67 misled even th most astute attorneys. RT. 51 now says that . .part.

68 may assign as erruo the failure to giuve an instruction unle that party

69 objects thereto. it is easy to read intoU thisvi~iui- ap i i l..ip..atiu.

70 that it is sfi1ci tu "oJbjec" to the fal•n.r to givL ll lanitrLutioll. But

71 even if fia.n.d as al objection, a quest to in.ude .. attk. omitted

72 fron the. inst-tiOniS is jnst that, a ittesu•t, and is ulantimey aftel the

73 close of the evide..... the . . ... . time.., d. t. d by the ... urt. The

74 most important consideration in exercising the discretion confirmed
75 by subdivision (a)(2)(B) is the importance of the issue to the case -
76 the closer the issue lies to the "plain error" that would be recognized
77 under subdivision (d)(2a), the better the reason to give an instruction.
78 The cogency of the reason for failing to make a timely request also
79 should be considered. - the ,.lit, .1,the ,,unt duadline, th, mlorel

80 likeiy it is that gUUd 'rasun Wili appear for faifii_ to ure L l -- l. '

81 illlpotallt issue. -urts alsU mlust remlain walty, hIIUve..v, of•the UiU

82 puoed by tardy requess. Hurried atlitil ill the. esing miiieiu oft tial

83 lay liiviteL lUl. A -jui y may be oUnfU/.d by a tat dy instIuctioi•I lad,

84 after th ltain boudy of ilL•truUill3, anld ill any even.it miay be m--s-l-d

85 to f.L1t Illdue, attelltiUn Ull thl iu•su isUlateLd and eL1mphasLiLd by a

86 tardy instiruLtion. And if the inst ructiuns are give, after agulrnLnts,

87 the parti•s may .. ave fr.a.nd the arguments in teiims that did not

88 atiipat th in-t•. uctionsu that camie tu b• given. To be considered

89 under subdivision (a)(2)(B) a request should be made before final

90 instructions and before final jury arguments. What is a "final"

91 instruction and argument depends on the sequence of submitting the

92 case to the jury. If separate portions of the case are submitted to the

93 jury in sequence, the final arguments and final instructions are those
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94 made on submitting to the jury the portion of the case addressed by

95 the arguments and instructions.

96 Instructions. Subdivision (b)(1) requires the court to inform the

97 parties, before instructing the jury and before final jury arguments

98 related to the instruction, of the proposed instructions as well as the

99 proposed action on instruction requests. The time limit is addressed

100 to final jury arguments to reflect the practice that allows interim

101 arguments during trial in complex cases; it may not be feasible to

102 develop final instructions before such interim arguments. It is enough

103 that counsel know of the intended instructions before making final

104 arguments addressed to the issue. If the trial is sequenced or

105 bifurcated, the final arguments addressed to an issue may occur

106 before the close of the entire trial.

107 Subdivision (b)(2) complements subdivision (b)(1) by carrying
108 forward the opportunity to object established by present Rule 51. It

109 makes explicit the opportunity to object on the record, ensuring a

110 clear memorial of the objection.

111 Subdivision (b)(3) reflects common practice by authorizing

112 instructions at any time after trial begins and before the jury is

113 discharged. P".li.in.a.y instructions. may be given at the begiiiiu

114 of thL trial, a deie that miay bea hIelpfal aid to t! Ill j Ut

115 u1istial length or comleLaity, inteurim inlstructinsl- also may be imade

116 duriIIn the cure of tial. SupplmIltal instrl uctiolns may be g1 i.ven

117 duarig july deibermatioUns, anld •ven after iitial deliberatiouslif it is

118 app..p.i ate to resub1Imit the case for furthrL d...ibe.ati. . T.... p....t

119 . -........ that recognizes the. a. tho.ity to dJ..ve. "fin.al" j. . y
120 ins1tructioIn, before rI afteL argUmelnLIt, or at boIth timesL, is ii udld

121 wi .thin this broader . " .

122 Objections. Subdivision (c) states the right to object to an
123 instruction or the failure to give an instruction. It carries forward the

124 formula of present Rule 51 requiring that the objection state distinctly
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125 the matter objected to and the grounds of the objection, and makes
126 explicit the requirement that the objection be made on the record.
127 The provisions on the time to object make clear that it is timely to

128 object promptly after learning of an instruction or action on a request

129 when the court has not provided advance information as required by

130 subdivision (b)(1). The need to repeat a request by way of objection
131 is continued by new subdivision (d)(1)(B) except where the court
132 made a definitive ruling on the record ,illifie, but ,t dica••,d, b•
133 nlew --" -'---::- ("-" j.(-"(2).

134 Preserving a claim of error and plain error. Many cases hold

135 that a proper request for a jury instruction is not alone enough to
136 preserve the right to appeal failure to give the instruction. The
137 request must be renewed by objection. This doctrine is appropriate
138 when the court may not have sufficiently focused on the request, or
139 may believe that the request has been granted in substance although
140 in different words. But this doctrine may also prove a trap for the
141 unwary who fail to add an objection after the court has made it clear
142 that the request has been considered and rejected on the merits.
143 Subdivision (d)(L(Bj(-2- establishes authority to review the failure to
144 grant a timely request, despite a failure to add an objection, when the
145 court has made a definitive ruling on the record rejecting the request.

146 Many circuits have recognized that an error not preserved under
147 Rule 51 may be reviewed in exceptional circumstances. The
148 founldation o these tdeislln is that a dist•iLt Lcourt owes a duty tu the

149 ii, to the law, anzd tu the jury tU 61V%, %i-iI-et ins.tr uctions oun thle

150 fundametal elements o1t f an, actionr The language adopted to capture

151 these decisions in subdivision (d)(2)(-3) is borrowed from Criminal
152 Rule 52. Although the language is the same, the context of civil
153 litigation often differs from the context of criminal prosecution;
154 actual application of the plain-error standard takes account of the
155 differences. The Supreme Court has summarized application of
156 Criminal Rule 52 as involving four elements: (1) there must be an
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157 error; (2) the error must be plain; (3) the error must affect substantial

158 rights; and (4) the error must seriously affect the fairness, integrity,

159 or public reputation of judicial proceedings. Johnson v. U.S., 520

160 U.S. 461, 466-467, 469-470 (1997). (The Johnson case quoted the

161 fourth element from its decision in a civil action, U.S. v. Atkinson,

162 297 U.S. 157, 160 (1936): "In exceptional circumstances, especially

163 in criminal cases, appellate courts, in the public interest, may, of their

164 own motion, notice errors to which no exception has been taken, if

165 the errors are obvious, or if they otherwise substantially affect the

166 fairness, integrity, or public reputation of judicial proceedings.")

167 The court's duty to give correctjury instructions in a civil action

168 is shaped by at least four factors.

169 The factor most directly implied by a "plain" error rule is the

170 obviousness of the mistake. Obviousness thi.e 1 1cdto rly

171 t._, parties to help the court with the law, and also bears on••ciety's

172 ob.. .ati. to provide a reasonably - a... .. dj.•.. .. - v... .... .. turns.

173 ut uiioly oun ho well th law is sttleld, but alus uon how faifliar tle

174 particulaf area of law shou~ld be to mosut jugs Caealy settled but,

175 exotic law often. doe not generate -- er ror..... Obvious ..... al

176 depend, o th, way th.case waJsl ..... t1d at t1ii and . . _. . 1

177 The importance of the error is a second major factor.

178 limpor-tanic i..i..t. ibe me.asurd by the riol .. , , i,..... plays in the...

179 s..ifi.. case; what is fundami,,etal t one cae . ma..iy be , p -iipher.ial in

180 ano.ther. inp an . is ..... o - ....... . A ---fd1t fn.. .

181 imiporant inr mi-i-Oi- tay re versal even thiugh it was nut ubviuus.

182 Th mlsut likel•, xAlmp iIIvolve an iInIstrIUion that was col--Ot

183 undeI law that was eLIilly s L•ttld at tI,. fiInI of the linLtr U 11 ,

184 that request and -bj.ti. would make 1 sens .n. y in h... f ....-

185 for a change. in. t1he law. if the law is then c.hange..d in.....h. Lante case..

186 by .i..lation that has, retroactive efft, reversal m.. ay be war.a... d.
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187 The costs of correcting an error reflect a third factor that is
188 affected by a variety of circumstances. If a complete new.. trial i.i..t

189 b. had fi other reasons, cdii.a.ily an. ins.tr.uc.tion erro at the firs.t trai

19ca0 be•u relltd fo1 thIe second trial wilthut significant co A Rule

191 49 -verdict may enable. corretion without f. .th... ........... ."

192 In a case that seems close to the fundamental error line, account

193 also may be taken of the impact a verdict may have on nonparties.
194 Ceoi i5 examples are provided by actions that attack ,•o,•,n•ent

actions oM private -2002........ .
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RULE 53. MASTERS

1 (a) APPOINTMENT.

2 (1) Unless a statute provides otherwise, a court

3 may appoint a master only to:

4 (A) perform duties consented to by the

5 parties;

6 (B) hold trial proceedings and make or

7 recommend findings of fact on issues to be

8 decided by the court if appointment is warranted

9 by

10 (i) some exceptional condition, or

11 (ii) the need to perform an accounting

12 or resolve a difficult computation of

13 damages; or

14 (C) address pretrial and post-trial matters

15 that cannot be addressed effectively and timely by

16 an available district judge or magistrate judge of

17 the district.

18 (2) A master must not have a relationship to the

19 parties, counsel, action, or court that would require

20 disqualification of ajudge under 28 U.S.C. § 455 unless

21 the parties consent to appointment of a particular person

22 after disclosure of any potential grounds for

23 disqualification.
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24 (3) In appointing a master, the court must

25 consider the fairness of imposing the likely expenses on

26 the parties and must protect against unreasonable

27 expense or delay.

28 (b) ORDER APPOINTING MASTER.

29 (1) Hearing. The court must give the parties

30 notice and an opportunity to be heard before appointing

31 a master. A party may suggest candidates for

32 appointment.

33 (2) Contents. The order appointing a master

34 must direct the master to proceed with all reasonable

35 diligence and must state:

36 (A) the master's duties, including any

37 investigation or enforcement duties, and any limits

38 on the master's authority under Rule 53(c);

39 (B) the circumstances - if any - in which

40 the master may communicate ex parte with the

41 court or a party, limiting ex parte communications

42 with the court to administrative matters unless the

43 court in its discretion permits ex parte
44 communications on other matters;

45 (C) the nature of the materials to be

46 preserved and filed as the record of the master's
47 activities;

48 (D) the time limits, method of filing the

49 record, other procedures, and standards for
50 reviewing the master's orders, findings, and
51 recommendations; and
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52 (E) the basis, terms, and procedure for

53 fixing the master's compensation under Rule

54 53(h).

55 (3) Entry of Order. The court may enter the

56 order appointing a master only after the master has filed

57 an affidavit disclosing whether there is any ground for

58 disqualification under 28 U.S.C. § 455 and, if a ground

59 for disqualification is disclosed, after the parties have

60 consented with the court's approval to waive the

61 disqualification.

62 (4) Amendment. The order appointing a master

63 may be amended at any time after notice to the parties

64 and an opportunity to be heard.

65 (c) MASTER'S AUTHORITY. Unless the appointing
66 order expressly directs otherwise, a master has authority to

67 regulate all proceedings and take all appropriate measures to

68 perform fairly and efficiently the assigned duties. The master

69 may impose upon a party any noncontempt sanction provided

70 by Rule 37 or 45, and may recommend a contempt sanction

71 against a party and sanctions against a nonparty.

72 (d) EVIDENTIARY HEARINGS. Unless the appointing
73 order expressly directs otherwise, a master conducting an

74 evidentiary hearing may exercise the power of the appointing

75 court to compel, take, and record evidence.

76 (e) MASTER'S ORDERS. A master who makes an order
77 must file the order and promptly serve a copy on each party.
78 The clerk must enter the order on the docket.

79 (f) MASTER'S REPORTS. A master must report to the
80 court as required by the order of appointment. The master
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81 must file the report and promptly serve a copy of the report on

82 each party unless the court directs otherwise.

83 (g) ACTION ON MASTER'S ORDER, REPORT, OR

84 RECOMMENDATIONS.

85 (1) Action. In acting on a master's order, report,

86 or recommendations, the court must afford an

87 opportunity to be heard and may receive evidence, and

88 may: adopt or affirm; modify; wholly or partly reject or

89 reverse; or resubmit to the master with instructions.

90 (2) Time To Object or move. A party may file

91 objections to - or a motion to adopt or modify - the

92 master's order, report, or recommendations no later than

93 20 days from the time the master's order, report, or

94 recommendations are served, unless the court sets a

95 different time.

96 (3) Fact Findings or Recommendations. The

97 court must decide de novo all objections to findings of

98 fact made or recommended by a master unless the

99 parties stipulate with the court's consent that:

100 (A) the master's findings will be reviewed

101 for clear error, or

102 (B) the findings of a master appointed under

103 Rule 53(a)(1)(A) or (C) will be final.

104 (4) Legal questions. The court must decide de

105 novo all objections to conclusions of law made or

106 recommended by a master.
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107 (5) Discretion. Unless the order of appointment

108 establishes a different standard of review, the court may

109 set aside a master's ruling on a procedural matter only

110 for an abuse of discretion.

111 (h) COMPENSATION.

112 (1) Fixing Compensation. The court must fix
113 the master's compensation before or after judgment on
114 the basis and terms stated in the order of appointment,

115 but the court may set a new basis and terms after notice

116 and an opportunity to be heard.

117 (2) Payment. The compensation fixed under

118 Rule 53(h)(1) must be paid either:

119 (A) by a party or parties; or

120 (B) from a fund or subject matter of the

121 action within the court's control.

122 (3) Allocation. The court must allocate payment

123 of the master's compensation among the parties after

124 considering the nature and amount of the controversy,
125 the means of the parties, and the extent to which any

126 party is more responsible than other parties for the
127 reference to a master. An interim allocation may be

amended to reflect a decision on the merits.

COMMITTEE NOTE

I Rule 53 is revised extensively to reflect changing practices in

2 using masters. From the beginning in 1938, Rule 53 focused

3 primarily on special masters who perform trial functions. Since then,

4 however, courts have gained experience with masters appointed to
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5 perform a variety of pretrial and post-trial functions. See Willging,

6 Hooper, Leary, Miletich, Reagan, & Shapard, Special Masters'

7 Incidence and Activity (FJC 2000). This revised Rule 53 recognizes
8 that in appropriate circumstances masters may properly be appointed

9 to perform these functions and regulates such appointments. Rule 53

10 continues to address trial masters as well, but permits appointment of

11 a trial master in an action to be tried to a jury only if the parties

12 consent. The new rule clarifies the provisions that govern the

13 appointment and function of masters for all purposes. Rule 53(g) also
14 changes the standard of review for findings of fact made or

15 recommended by a master. The core of the original Rule 53 remains,
16 including its prescription that appointment of a master must be the

17 exception and not the rule.

18 SUBDIVISION (a)(1)

19 District judges bear primary responsibility for the work of their
20 courts. A master should be appointed only in limited circumstances.
21 Subdivision (a)(1) describes three different standards, relating to
22 appointments by consent of the parties, appointments for trial duties,

23 and appointments for pretrial or post-trial duties.

24 CONSENTMASTERS. Subparagraph (a)(1)(A) authorizes appointment

25 of a master with the parties' consent. Party consent does not require

26 that the court make the appointment; the court retains unfettered
27 discretion to refuse appointment.

28 TRIAL MASTERS. Use of masters for the core functions of trial has

29 been progressively limited. These limits are reflected in the
30 provisions of subparagraph (a)(1)(B) that restrict appointments to

31 exercise trial functions. The Supreme Court gave clear direction to
32 this trend in La Buy v. Howes Leather Co., 352 U.S. 249 (1957);
33 earlier roots are sketched in Los Angeles Brush Mfg. Corp. v. James,
34 272 U.S. 701 (1927). As to nonjury trials, this trend has developed
35 through elaboration of the "exceptional condition" requirement in
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36 present Rule 53(b). This phrase is retained, and will continue to have

37 the same force as it has developed. Although the provision that a

38 reference "shall be the exception and not the rule" is deleted, its

39 meaning is embraced for this setting by the exceptional condition

40 requirement.

41 Subparagraph (a)(1)(B)(ii) carries forward the approach of

42 present Rule 53(b), which exempts from the "exceptional

43 circumstance" requirement "matters of account and of difficult

44 computation of damages." This approach is justified only as to

45 essentially ministerial determinations that require mastery of much

46 detailed information but that do not require extensive determinations

47 of credibility. Evaluations of witness credibility should only be

48 assigned to a trial master when justified by an exceptional condition.

49 The use of a trial master without party consent is abolished as

50 to matters to be decided by a jury unless a statute provides for this

51 practice.

52 Abolition of the direct power to appoint a trial master in a jury

53 case leaves the way free to appoint a trial master with the consent of

54 all parties. A trial master should be appointed in a jury case, with

55 consent of the parties and concurrence of the court, only if the parties

56 waive jury trial with respect to the issues submitted to the master or
57 if the master's findings are to be submitted to the jury as evidence in

58 the manner provided by former Rule 53(e)(3). In no circumstance

59 may a master be appointed to preside at a jury trial.

60 The central function of a trial master is to preside over an

61 evidentiary hearing on the merits of the claims or defenses in the

62 action. This function distinguishes the trial master from most

63 functions of pretrial and post-trial masters. If any master is to be used

64 for such matters as a preliminary injunction hearing or a

65 determination of complex damages issues, for example, the master

66 should be a trial master. The line, however, is not distinct. A pretrial

May 20, 2002



Report of the Civil Rules Advisory Committee
Page -30-

67 master might well conduct an evidentiary hearing on a discovery

68 dispute, and a post-trial master might conduct evidentiary hearings on

69 questions of compliance.

70 Rule 53 has long provided authority to report the evidence
71 without recommendations in nonjury trials. This authority is omitted

72 from Rule 53(a)(1)(B). In some circumstances a master may be

73 appointed under Rule 53(a)(1)(A) or (C) to take evidence and report

74 without recommendations.

75 For nonjury cases, a master also may be appointed to assist the
76 court in discharging trial duties other than conducting an evidentiary
77 hearing.

78 PRETRIAL AND POST-TRIAL MASTERS. Subparagraph (a)(1)(C)

79 authorizes appointment of a master to address pretrial or post-trial
80 matters. Appointment is limited to matters that cannot be addressed
81 effectively and in a timely fashion by an available district judge or
82 magistratejudge of the district. A master's pretrial or post-trial duties
83 may include matters that could be addressed by a judge, such as
84 reviewing discovery documents for privilege, or duties that might not
85 be suitable for a judge. Some forms of settlement negotiations,
86 investigations, or administration of an organization are familiar

87 examples of duties that a judge might not feel free to undertake.

88 Magistrate Judges. Particular attention should be paid to the prospect
89 that a magistrate judge may be available for special assignments.
90 United States magistrate judges are authorized by statute to perform
91 many pretrial functions in civil actions. 28 U.S.C. § 636(b)(1).
92 Ordinarily a district judge who delegates these functions should refer

93 them to a magistrate judge acting as magistrate judge.

94 There is statutory authority to appoint a magistrate judge as
95 special master. 28 U.S.C. § 636(b)(2). In special circumstances, or

96 when expressly authorized by a statute other than § 636(b)(2), it may
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97 be appropriate to appoint a magistrate judge as a master when needed
98 to perform functions outside those listed in § 636(b)(1). There is no
99 apparent reason to appoint a magistrate judge to perform as master

100 duties that could be performed in the role of magistrate judge. Party
101 consent is required for trial before a magistrate judge, moreover, and
102 this requirement should not be undercut by resort to Rule 53 unless
103 specifically authorized by statute; see 42 U.S.C. § 2000e-5(f)(5).

104 Pretrial Masters. The appointment of masters to participate in
105 pretrial proceedings has developed extensively over the last two
106 decades as some district courts have felt the need for additional help
107 in managing complex litigation. This practice is not well regulated
108 by present Rule 53, which focuses on masters as trial participants.
109 Rule 53 is amended to confirm the authority to appoint - and to
110 regulate the use of - pretrial masters.

111 A pretrial master should be appointed only when the need is
112 clear. Direct judicial performance of judicial functions may be
113 particularly important in cases that involve important public issues or
114 many parties. At the extreme, a broad delegation of pretrial
115 responsibility as well as a delegation of trial responsibilities can run
116 afoul of Article III.

117 A master also may be appointed to address matters that blur the
118 divide between pretrial and trial functions. The court's responsibility
119 to interpret patent claims as a matter of law, for example, may be
120 greatly assisted by appointing a master who has expert knowledge of
121 the field in which the patent operates. Review of the master's
122 findings will be de novo under Rule 53(g)(4), but the advantages of
123 initial determination by a master may make the process more effective
124 and timely than disposition by the judge acting alone. Determination
125 of foreign law may present comparable difficulties. The decision
126 whether to appoint a master to address such matters is governed by
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127 subdivision (a)(1)(C), not the trial-master provisions of subdivision

128 (a)(1)(B).

129 Post-Trial Masters. Courts have come to rely on masters to assist in

130 framing and enforcing complex decrees. Present Rule 53 does not

131 directly address this practice. Amended Rule 53 authorizes
132 appointment of post-trial masters for these and similar purposes. The
133 constraint of subdivision (a)(1)(C) limits this practice to cases in
134 which the master's duties cannot be performed effectively and in a
135 timely fashion by an available districtjudge or magistratejudge of the
136 district.

137 Reliance on a master is appropriate when a complex decree
138 requires complex policing, particularly when a party has proved
139 resistant or intransigent. This practice has been recognized by the
140 Supreme Court, see Local 28, Sheet Metal Workers' Internat. Assn.
141 v. EEOC, 478 U.S. 421, 481-482 (1986). The master's role in
142 enforcement may extend to investigation in ways that are quite unlike
143 the traditional role of judicial officers in an adversary system.

144 SUBDIVISION (a)(2) AND (3)

145 Masters are subject to the Code of Conduct for United States
146 Judges, with exceptions spelled out in the Code. Special care must
147 be taken to ensure that there is no actual or apparent conflict of
148 interest involving a master. The standard of disqualification is

149 established by 28 U.S.C. § 455. The affidavit required by Rule
150 53(b)(4)(A) provides an important source of information about
151 possible grounds for disqualification, but careful inquiry should be
152 made at the time of making the initial appointment. The

153 disqualification standards established by § 455 are strict. Because a
154 master is not a public judicial officer, it may be appropriate to permit

155 the parties to consent to appointment of a particular person as master
156 in circumstances that would require disqualification of a judge. The
157 judge must be careful to ensure that no party feels any pressure to
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158 consent, but with such assurances - and with the judge's own
159 determination that there is no troubling conflict of interests or
160 disquieting appearance of impropriety - consent may justify an
161 otherwise barred appointment.

162 One potential disqualification issue is peculiar to the master's
163 role. A master who is an attorney may represent a client whose
164 litigation is assigned to the judge who appointed the attorney as
165 master. Other parties to the litigation may fear that the attorney-
166 master will gain special respect from the judge. A flat prohibition on
167 appearance before the appointing judge during the time of service as
168 master, however, might in some circumstances unduly limit the
169 opportunity to make a desirable appointment. These matters may be
170 regulated to some extent by state rules of professional responsibility.
171 The question of present conflicts, and the possibility of future
172 conflicts, can be considered at the time of appointment. Depending
173 on the circumstances, the judge may consider it appropriate to impose
174 a non-appearance condition on the lawyer master, and perhaps on the
175 master's firm as well.

176 SUBDIVISION (b)

177 The order appointing a pretrial master is vitally important in
178 informing the master and the parties about the nature and extent of
179 the master's duties and authority. Care must be taken to make the
180 order as precise as possible. The parties must be given notice and
181 opportunity to be heard on the question whether a master should be
182 appointed and on the terms of the appointment. To the extent
183 possible, the notice should describe the master's proposed duties,
184 time to complete the duties, standards of review, and compensation.
185 Often it will be useful to engage the parties in the process of
186 identifying the master, inviting nominations, and reviewing potential
187 candidates. Party involvement may be particularly useful if a pretrial
188 master is expected to promote settlement.
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189 Rule 53(b)(2) requires precise designation of the master's duties

190 and authority. Clear identification of any investigating or

191 enforcement duties is particularly important. Clear delineation of

192 topics for any reports or recommendations is also an important part

193 of this process. And it is important to protect against delay by

194 establishing a time schedule for performing the assigned duties. Early

195 designation of the procedure for fixing the master's compensation also

196 may provide useful guidance to the parties.

197 Ex parte communications between a master and the court

198 present troubling questions. Ordinarily the order should prohibit such

199 communications apart from administrative matters, assuring that the

200 parties know where authority is lodged at each step of the

201 proceedings. Prohibiting ex parte communications between master

202 and court also can enhance the role of a settlement master by assuring
203 the parties that settlement can be fostered by confidential revelations

204 that will not be shared with the court. Yet there may be

205 circumstances in which the master's role is enhanced by the

206 opportunity for ex parte communications with the court. A master
207 assigned to help coordinate multiple proceedings, for example, may

208 benefit from off-the-record exchanges with the court about logistical
209 matters. The rule does not directly regulate these matters. It requires
210 only that the court find good cause and address the topic in the order
211 of appointment.

212 Similarly difficult questions surround ex parte communications
213 between a master and the parties. Ex parte communications may be
214 essential in seeking to advance settlement. Ex parte communications
215 also may prove useful in other settings, as with in camera review of
216 documents to resolve privilege questions. In most settings, however,

217 ex parte communications with the parties should be discouraged or
218 prohibited. The rule requires that the court address the topic in the
219 order of appointment.
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220 Subdivision (b)(2)(C) provides that the appointment order must

221 state the nature of the materials to be preserved and filed as the record

222 of the master's activities, and (b)(2)(D) requires that the order state

223 the method of filing the record. It is not feasible to prescribe the

224 nature of the record without regard to the nature of the master's

225 duties. The records appropriate to discovery duties may be different

226 from those appropriate to encouraging settlement, investigating

227 possible violations of a complex decree, or making recommendations

228 for trial findings. A basic requirement, however, is that the master

229 must make and file a complete record of the evidence considered in

230 making or recommending findings of fact on the basis of evidence.

231 The order of appointment should routinely include this requirement

232 unless the nature of the appointment precludes any prospect that the

233 master will make or recommend evidence-based findings of fact. In

234 some circumstances it may be appropriate for a party to file materials

235 directly with the court as provided by Rule 5(e), but in many

236 circumstances filing with the court may be inappropriate.

237 Confidentiality is important with respect to many materials that may

238 properly be considered by a master. Materials in the record can be

239 transmitted to the court, and filed, in connection with review of a

240 master's order, report, or recommendations under subdivisions (f) and

241 (g). Independently of review proceedings, the court may direct filing

242 of any materials that it wishes to make part of the public record.

243 The provision in subdivision (b)(2)(D) that the order must state

244 the standards for reviewing the master's orders, findings, or

245 recommendations is a reminder of the provisions of subdivision (g)(3)

246 that recognize stipulations for review less searching than the

247 presumptive requirement of de novo decision by the court.

248 Subdivision (b)(2)(D) does not authorize the court to supersede the
249 limits of subdivision (g)(3).

250 In setting the procedure for fixing the master's compensation, it

251 is useful at the outset to establish specific guidelines to control total
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252 expense. The court has power under subdivision (h) to change the

253 basis and terms for determining compensation after notice to the

254 parties.

255 The provision in Rule 53(b)(3) for amending the order of

256 appointment is as important as the provisions for the initial order.

257 Anything that could be done in the initial order can be done by

258 amendment. The hearing requirement can be satisfied by an

259 opportunity to make written submissions unless the circumstances

260 require live testimony.

261 Subdivision (b)(4) permits entry of the order appointing a

262 master only after the master has filed an affidavit disclosing whether

263 there is any ground for disqualification under 28 U.S.C. § 455. If the
264 affidavit discloses a possible ground for disqualification, the order

265 can enter only if the court determines that there is no ground for

266 disqualification or if the parties, knowing of the ground for

267 disqualification, consent with the court's approval to waive the

268 disqualification.

269 SUBDIVISION (C)

270 Subdivision (c) is a simplification of the provisions scattered

271 throughout present Rule 53. It is intended to provide the broad and

272 flexible authority necessary to discharge the master's responsibilities.

273 The most important delineation of a master's authority and duties is

274 provided by the Rule 53(b) appointing order.

275 SUBDIVISION (d)

276 The subdivision (d) provisions for evidentiary hearings are

277 reduced from the extensive provisions in current Rule 53. This
278 simplification of the rule is not intended to diminish the authority that
279 may be delegated to a master. Reliance is placed on the broad and

280 general terms of subdivision (c).
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281 SUBDIVISION (e)

282 Subdivision (e) provides that a master's order must be filed and

283 entered on the docket. It must be promptly served on the parties, a

284 task ordinarily accomplished by mailing or other means as permitted

285 by Rule 5(b). In some circumstances it may be appropriate to have

286 the clerk's office assist the master in mailing the order to the parties.

287 SUBDIVISION (f

288 Subdivision (f) restates some of the provisions of present Rule

289 53(e)(1). The report is the master's primary means of communication
290 with the court. The materials to be provided to support review of the

291 report will depend on the nature of the report. The master should

292 provide all portions of the record preserved under Rule 53(b)(2)(C)

293 that the master deems relevant to the report. The parties may

294 designate additional materials from the record, and may seek

295 permission to supplement the record with evidence. The court may

296 direct that additional materials from the record be provided and filed.

297 Given the wide array of tasks that may be assigned to a pretrial

298 master, there may be circumstances that justify sealing a report or
299 review record against public access - a report on continuing or failed

300 settlement efforts is the most likely example. A post-trial master may

301 be assigned duties in formulating a decree that deserve similar

302 protection. Such circumstances may even justify denying access to

303 the report or review materials by the parties, although this step should
304 be taken only for the most compelling reasons. Sealing is much less

305 likely to be appropriate with respect to a trial master's report.

306 Before formally making an order, report, or recommendations,
307 a master may find it helpful to circulate a draft to the parties for

308 review and comment. The usefulness of this practice depends on the

309 nature of the master's proposed action.
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310 SUBDIVISION (g)

311 The provisions of subdivision (g)(1), describing the court's

312 powers to afford a hearing, take evidence, and act on a master's order,

313 report, or recommendations are drawn from present Rule 53(e)(2), but

314 are not limited, as present Rule 53(e)(2) is limited, to the report of a

315 trial master in a nonjury action. The requirement that the court must

316 afford an opportunity to be heard can be satisfied by taking written

317 submissions when the court acts on the report without taking live

318 testimony.

319 The subdivision (g)(2) time limits for objecting to - or seeking

320 adoption or modification of - a master's order, report, or

321 recommendations, are important. They are not jurisdictional.

322 Although a court may properly refuse to entertain untimely review

323 proceedings, the court may excuse the failure to seek timely review.

324 The basic time period is lengthened to 20 days because the present

325 10-day period may be too short to permit thorough study and response

326 to a complex report dealing with complex litigation. If no party asks

327 the court to act on a master's report, the court is free to adopt the

328 master's action or to disregard it at any relevant point in the
329 proceedings.

330 Subdivision (g)(3) establishes the standards of review for a

331 master's findings of fact or recommended findings of fact. The court

332 must decide de novo all objections to findings of fact made or

333 recommended by the master unless the parties stipulate, with the

334 court's consent, that the findings will be reviewed for clear error or
335 - with respect to a master appointed on the parties' consent or

336 appointed to address pretrial or post-trial matters - that the findings
337 will be final. Clear-error review is more likely to be appropriate with

338 respect to findings that do not go to the merits of the underlying

339 claims or defenses, such as findings of fact bearing on a privilege

340 objection to a discovery request. Even if no objection is made, the
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341 court is free to decide the facts de novo; to review for clear error if an

342 earlier approved stipulation provided clear-error review; or to

343 withdraw its consent to a stipulation for clear-error review or finality,

344 and then to decide de novo. If the court withdraws its consent to a

345 stipulation for finality or de novo review, it may reopen the

346 opportunity to object.

347 Under Rule 53(g)(4), the court must decide de novo all

348 objections to conclusions of law made or recommended by a master.

349 As with findings of fact, the court also may decide conclusions of law

350 de novo when no objection is made.

351 Apart from factual and legal questions, masters often make

352 determinations that, when made by a trial court, would be treated as

353 matters of procedural discretion. The court may set a standard for

354 review of such matters in the order of appointment, and may amend

355 the order to establish the standard. If no standard is set by the original

356 or amended order appointing the master, review of procedural matters

357 is for abuse of discretion. The subordinate role of the master means

358 that the trial court's review for abuse of discretion may be more

359 searching than the review that an appellate court makes of a trial

360 court.

361 SUBDIVISION (h)

362 The need to pay compensation is a substantial reason for care in

363 appointing private persons as masters.

364 Payment of the master's fees must be allocated among the

365 parties and any property or subject-matter within the court's control.
366 The amount in controversy and the means of the parties may provide

367 some guidance in making the allocation. The nature of the dispute

368 also may be important - parties pursuing matters of public interest,

369 for example, may deserve special protection. A party whose

370 unreasonable behavior has occasioned the need to appoint a master,
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371 on the other hand, may properly be charged all or a major portion of

372 the master's fees. It may be proper to revise an interim allocation

373 after decision on the merits. The revision need not await a decision

374 that is final for purposes of appeal, but may be made to reflect

375 disposition of a substantial portion of the case.

376 The basis and terms for fixing compensation should be stated in

377 the order of appointment. The court retains power to alter the initial

378 basis and terms, after notice and an opportunity to be heard, but

379 should protect the parties against unfair surprise.

380 The provision of former Rule 53(a) that the "provision for

381 compensation shall not apply when a United States Magistrate Judge

382 is designated to serve as a master" is deleted as unnecessary. Other
provisions of law preclude compensation.

Conforming Amendments: Rules 54(d), 71A(h)

Rule 54. Judgments; Costs

1

2 (d) Costs; Attorneys' Fees.

3

4 (2) Attorneys' Fees.

5

6 (D) By local rule the court may establish

7 special procedures by which issues relating to

8 such fees may be resolved without extensive

9 evidentiary hearings. In addition, the court may
10 refer issues relating to the value of services to a

11 special master under Rule 53 without regard to the

May 20, 2002



Report of the Civil Rules Advisory Committee
Page -41-

12 provisions of su-bdivision(b) Rule 53(a)(1) thereof
13 and may refer a motion for attorneys' fees to a
14 magistrate judge under Rule 72(b) as if it were a
15 dispositive pretrial matter.

16

Committee Note

Rule 54(d)(2)(D) is revised to reflect amendments to Rule 53.

Rule 71A. Condemnation of Property

1

2 (h) Trial.

3

4 In the event that a commission is appointed the
5 court may direct that not more than two additional
6 persons serve as alternate commissioners to hear the
7 case and replace commissioners who, prior to the time
8 when a decision is filed, are found by the court to be
9 unable or disqualified to perform their duties. An

10 alternate who does not replace a regular commissioner
11 shall be discharged after the commission renders its
12 final decision. Before appointing the members of the
13 commission and alternates the court shall advise the
14 parties of the identity and qualifications of each
15 prospective commissioner and alternate and may permit
16 the parties to examine each such designee. The parties
17 shall not be permitted or required by the court to suggest
18 nominees. Each party shall have the right to object for
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19 valid cause to the appointment of any person as a
20 commissioner or alternate. If a commission is
21 appointed it shall have the powers authority of a master
22 provided in su.bdi'vision Rule 53(c) of R,,e 53 and
23 proceedings before it shall be governed by the
24 provisions of raragra,,h () and (2) f subdi vision Rule

25 53(d) of-ule 5,---39,. Its action and report shall be
26 determined by a majority and its findings and report
27 shall have the effect, and be dealt with by the court in
28 accordance with the practice, prescribed in paragraph
29 (2) of subdivision Rule 53(e)Xf). and (g) of-Rule 53.

Trial of all issues shall otherwise be by the court.

Committee Note

The references to specific subdivisions of Rule 53 are deleted
or revised to reflect amendments of Rule 53.

Changes Made After Publication and Comment

Subdivision (a)(3), barring appearance by a master as attorney
before the appointing judge during the period of the appointment, is
deleted. Subdivision (a)(4) is renumbered as (a)(3).

Subdivision (b)(2) is amended by adding new material to the
subparagraph (A), (B,) (C), and (D) specifications of issues that must
be addressed in the order appointing a master. (A) now requires a
statement of any investigation or enforcement duties. (B) now
establishes a presumption that ex parte communications between
master and court are limited to administrative matters; the court may,
in its discretion, permit ex parte communications on other matters.
(C) directs that the order address not only preservation but also filing
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of the record. (D) requires that the order state the method of filing the
record.

Subdivision (b)(3) is changed by requiring an opportunity to be
heard on an order amending an appointment order. It also is
renumbered as (b)(4).

Subdivision (b)(4), renumbered as (b)(3), is redrafted to express
the original meaning more clearly.

Subdivision (c) has a minor style change.

Subdivision (g)(1) is amended to state that in acting on a
master's recommendations the court "must" afford an opportunity to
be heard.

Subdivision (g)(3) is changed to narrow still further the
opportunities to depart from de novo determination of objections to
a master's findings or recommendations for findings of fact.

Subdivision (g)(4) is changed by deleting the opportunity of the
parties to stipulate that a master's conclusions of law will be final.

Subdivision (i), addressing appointment of a magistrate judge
as master, is deleted.
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Recommendation

The Committee recommends adoption of Rule 53 with changes
made to reflect the public comments and testimony. This complete
revision of Rule 53 brings the rule into conformity with contemporary
practice. Masters are now used for a wide variety of pretrial and post-
trial tasks that are not described by the provisions for trial masters
that constitute present Rule 53.

Revised Rule 53 makes several important changes in addition
to capturing and regulating appointments of pretrial and post-trial
masters. Under the new rule, a trial master may be appointed in a
case to be tried to a jury only if the parties consent. The stringent
approach to appointment of trial masters adopted by the Supreme
Court is preserved for cases to be tried to the court. As described
below, judicial responsibility for reviewing a master's findings is
enhanced. The provisions describing the master's authority are
simplified and made more flexible.

The committee recommends several changes from the text
published in August 2001. In the order of appearance in Rule 53,
they include these changes:

As published, Rule 53(a)(1)(3) barred a master from appearing
as an attorney before the appointing judge during the period of the
appointment. Comments on this prohibition emphasized the
difficulties that might be created both in making desirable initial
appointments and in responding to unrelated and unforeseen litigation
that might arise during the period of the appointment. The committee
recommends deletion of this provision, with a comment in the
Committee Note that calls attention to the issue.

Several additions are recommended for Rule 53(b)(2), which
sets out provisions that must appear in an order appointing a master.
These additions were made in response to comments by the
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Department of Justice, which has extensive experience in litigation
before masters. One of these additions limits ex parte
communications between master and court to administrative matters
unless the court establishes broader limits in the order appointing the
master. The "effective date" provision of Rule 53(b)(4) is redrafted
to express the intended meaning more clearly, and this paragraph is
renumbered as paragraph (b)(3).

The review provisions of Rule 53(g)(3) and (4) are changed
substantially. Rule 53(g)(3) was initially published in alternative
versions. The first version established a presumption of de novo
review on matters of fact unless the order of appointment provided
for clear-error review or the parties stipulated for finality. The second
version attempted to establish a parallel to magistrate-judge practice,
establishing a presumption of clear-error review for "non-substantive
fact findings," and de novo review for "substantive fact issues." The
committee recommends adoption of a new version that improves
upon the first alternative. The new version requires de novo
determination of objections to fact findings unless the parties stipulate
with the court's consent that review is for clear error, or that the
findings of a master appointed by consent or for pretrial or post-trial
duties will be final. The Committee Note adds a reminder that the
court may determine fact issues de novo even if no party objects.
These changes reflect several appellate decisions that reflect
substantial doubts about the authority of an Article III judge to
delegate responsibility to a master. Similar doubts underlie the
recommendation that (g)(4) be changed by deleting the provision that
would allow the parties to stipulate that a master's conclusions of law
will be final.

Rule 53(i) was published in a form that reflected the substantial
tensions that surround appointment of a magistrate judge to act as
special master. Several comments suggested that it is better not to
address these questions in Rule 53. Both the Committee on
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Administration of the Magistrate Judges System and the Federal
Magistrate Judges Association recommended that subdivision (i) be
abandoned. These recommendations were persuasive. The
committee recommends deletion of Rule 53(i).
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Summary of Comments on Rule 53

General

Thomas Y. Allman, Esq., D.C. Hearing Written Statement 01-CV-026: "The restated Rule[] ***

53 seem[s] quite appropriate." The change is "long overdue and quite useful." Experience with

special masters shows that they free up overworked Magistrate Judges "while allowing a body of

expertise to build on a specific case." The protections built into the appointment and management

process are consistent with a practical approach.

Peter J. Ausili, Esq., E.D.N.Y. Civil Justice Committee, D.C. Hearing 211 ff.: Rule 53 does need to

be revamped to bring it in line with common practice. A common role of special masters is to

reduce the court's workload.

Federal Magistrate Judges Assn., 01-CV-057: "[O]verall, the amendments provide an excellent

guideline and framework to regularize the practice of utilizing special masters and do reflect

contemporary practice. The rules are most helpful in providing the court and counsel an effective
resource for the use of Special Masters * * *."

Section of Antitrust Law, ABA, 01-CV-072: Generally supports the "efforts to update the standards

for appointment and utilization of special masters. The Section * * * is of the view that Rule 53

should have little impact on antitrust litigation. Because antitrust cases typically involve complicated
facts, the Section of Antitrust Law believes that the assigned judge, rather than a special master or

a magistrate judge, should supervise the pretrial phase of the case. Involvement of the assigned

judge from day one serves to educate the judge and minimizes the inefficiencies that inevitably arise

when two or more judicial officers are involved in the pretrial phase of a case."

State Bar of Cal., Comm. on Fed. Cts., 01-CV-089: Agrees that there is room to explore more
creative models, and that they will be difficult to develop. And agrees that collaboration at least

between the Evidence and Civil Rules Committees will be required. Perhaps consideration of this
extensive Rule 53 revision should be postponed until this other "important further work" can be
done.

Margaret G. Farrell, Esq., 01-CV-092: Amendment is necessary to deal with issues not now

addressed by Rule 53. The treatment of pretrial, trial, and post-trial stages recognizes that these

distinctions are made by courts in present practice. Having studied these matters for the FJC, has
concluded that it is wise to require courts to address discrete issues (such as ex parte communication)
but at the same time allow judges considerable latitude and discretion. Finally, the Note recognition
of the diverse roles and functions performed by special masters "is a valuable modernization of the

rationale for the flexibility that Rule 53 has in fact provided." But it might be wise to address the
appealability of an order appointing a special master. Mandamus is the only method now available
before final judgment; the standards for mandamus are demanding, and the burdens of cost and delay
of proceedings that lead to final judgment cannot be restored. An interlocutory appeal provision akin
to Rule 23(f) might be wise.
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On a different matter, suits against special masters for misfeasance and malpractice have been

dismissed on judicial immunity grounds. See, e.g., Smith v. District of Columbia, No. 92-555, Order
No. 42192 (D.D.C.Apr.20, 1992), on appeal, No 93-7046 (DCCir.1993); Wagshal v. Foster, 1993

WL 84699 (D.D.C.). "Such immunity ought to apply, if at all, only when a special master is

performing judicial functions, not when he or she is performing administrative or other tasks not

judicial in nature. The Comment might acknowledge this issue and recognize that like other risks

of liability, this one can be insured by malpractice insurance or a bond, the costs of which are

properly included in the costs of the reference."

Subdivision (a) - Appointment

Peter J. Ausili, Esq., E.D.N.Y. Civil Justice Committee, D.C. Hearing 212 ff.: (1) The committee
believes that once the parties consent to a master, furtherjudicial authorization is not necessary. (2)
The exceptional condition provision is carried forward; the committee believed examples would be
useful. One is matters that are unduly burdensome, as where the parties are so contentious that the
court is forced largely to ignore the rest of its docket. (The written statement, 01-CV-056, adds: the
matter is overwhelming, or it "simply does not make sense for the judge to deal with the particular
matter.") (3) (a)(1)(C) deals with pretrial and post-trial matters, but does not say so expressly. The
rule itself might refer to pretrial matters, collateral matters arising during trial, and post-trial matters.
(4) It places a hardship on small-firm lawyers to exclude them from appearing before the appointing
judge in other matters. (The written report, 01-CV-056, notes that some committee members thought
the proposed rule is necessary to avoid the appearance of impropriety. The majority feared that
disqualification from cases already pending before the appointing judge would impose undue
hardship on clients.) (5) 01-CV-056: Rule 53(a) presently provides that a master can obtain a writ
of execution against a party who fails to pay court-ordered compensation. A majority of the
committee believe that Rule 53(h) covers the need; a minority believe the rule provision should be
restored.

Department of Justice, 01-CV-073: (Attaches the Department policy on the use of masters in cases
involving the United States.) (1) The existing language of Rule 53(b) should be retained to
emphasize the need to limit appointment of trial masters: such appointment "shall be the exception
and not the rule." Masters should not be appointed to alleviate caseload problems, norbecause a case
presents difficult technical issues. Nor is it appropriate to appoint a master whose decision will be
reviewed in substantial detail. Cost should be considered. (2) (a)(1)(C) is problematic for similar
reasons: the reference to matters that cannot be effectively and timely addressed by a judge may be
used to undermine the limits on appointment - (C) is not explicitly limited to pretrial and post-trial
masters, and might be invoked to appoint a trial master without a need to show exceptional
conditions. The rule should be revised to read: "address matters involving pretrial and post-trial
duties that cannot be addressed effectively and timely * * *." Finally, the Department agrees that
"[a]bsent some extraordinary situation, a master should not serve as a court-appointed expert in the
same case."
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Maritime Law Association, 01-CV-081: The Rule 53(a)(3) bar on appearing before the appointing

judge "is not necessary or appropriate. * * * When a master is appointed in a maritime case, he or

she often is a maritime specialist whose practice and that of his or her firm is concentrated in the

federal courts. Barring that lawyer (or possibly that lawyer's firm) from appearing before the

appointing judge *** would unnecessarily hinder the master or his firm in their representations of

their clients and would discourage the attorneys from accepting appointments * * *."

State Bar of California, Comm. on Fed. Cts., 01-CV-089: (a)(1)(C) seems to permit reduction of the
"exception and not the rule" approach. Increased use of special masters, particularly those with

special expertise in particular disciplines, is generally beneficial. But Rule 53 should "not be too

readily invoked to facilitate appointment of special masters to act as discovery referees or as

settlement masters, where particular expertise or unique experience is not required." This concern

is heightened when the cost of a master is substantial, most particularly when the litigants have

modes means or amounts in controversy.

Margaret G. Farrell, Esq., 01-CV-092: (1) Elimination of the "exception not the rule" language of
present Rule 53 seems designed to reflect a different standard for pretrial and post-trial masters.

Application of Rule 53 now does distinguish - the conditions must be more exceptional to warrant

appointment of a trial master. This distinction should be clarified in the Rule. (2) And the language

of (a)(1)(C) is "problematic": it is not clear whether it limits appointments to duties that cannot be
performed by a judge or magistrate judge - such as mediation and settlement, or investigating
infractions of court orders and making findings on the basis of information obtained outside

evidentiary hearings. The Note could be revised to make clear the intent that masters can be
appointed both to perform duties that could be performed by ajudge or magistrate judge if one were

available and also to perform duties that cannot be performed by a judge or magistrate judge. (3) It
is not clear that a master can be appointed to trial duties subject only to clear error review - see
subdivision (g).

Subdivision (b) - Order Appointing Master

Peter J. Ausili, Esq., E.D.N.Y. Civil Justice Committee, D.C. Hearing 215-216: The rule need not
require the judge to address questions of ex parte communications up front. Still, it is good practice

to deal with this in the order.

Department of Justice, 01-CV-073: Subdivisions (b) through (f) may provide a helpful structure, but

a number of specific concerns remain. (1) (b)(2)(A) does not refer to the parties' conduct of the
hearing before the master, including the opportunity to be heard or to submit evidence. Present Rule

53(c) requires a record of evidence presented and excluded. The Rule "should require that the

appointing order describe specifically the manner of the parties' presenting evidence and argument
before the master." Due process requires the protection of notice and hearing on the record,
especially if review is for clear error; see Ruiz v. Estelle, 5th Cir. 1982, 679 F.2d 1115, 1162-1163.
At least the Notes should reflect a presumption that if review is to be for clear error the appointing

order must require the master to hold a hearing and take evidence unless the parties consent
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otherwise. (2) (b)(2)(A) does not address the special needs of masters involved in framing and

enforcing complex decrees. "The asserted occasional need for 'sweeping investigative powers,' as

well as the 'limits on' such powers * * * are of sufficient importance to require a more specific

statement of authority in the Rule's text." A new subparagraph should require that the order describe

"the nature and extent of a post-trial master's investigative or enforcement powers, if any." (3)

(b)(2)(B) addresses ex parte communications. Ex parte contacts with a master may be subject to the

same ethical constraints as contacts with a judge; see Jenkins v. Sterlacci, D.C.Cir.1988, 849 F.2d

627, 630; in re Joint Eastern & Southern Districts Antitrust Litigation, E.D., S.D.N.Y.1990, 737

F.Supp. 735, 739-740. The rule should state expressly a presumption that ex parte contacts with the

judge should be limited to administrative matters. (4) (b)(2)(C) should state a presumption that the

master's record is to be filed in matters in which the judge is to review and act on the master's report,

order, or recommendations. A filing requirement would reduce uncertainty as to what constitutes

the record for review - see Shafer v. Army & Air Force Exchange Serv., 5th Cir.2002, 277 F.3d

788. One provision might be: "unless otherwise provided by the order of appointment, the master

shall file the record of all the materials on which he or she has relied in producing the order, report,

or recommendations. The record shall include a transcript of all proceedings held on the record."

(5) (b)(3) permits amendment of the appointing order after notice to the parties. Literally, it would

permit changes in the duties of a master appointed on the parties' consent. A new sentence should

be added: "If the appointment of the master was by consent of the parties, any amendment of the

order must also be by the consent of the parties." (6) (b)(4) contemplates that the appointment order

take effect only after both events - the affidavit is filed and the date set by the appointing order has

arrived. It should say "appointment takes effect on the later of" the two dates.

Maritime Law Assn., 01-CV-081: Restrictions or prohibition of ex parte communications with a

party are appropriate "in almost all instances," but there is "no justification for requiring the

appointing order to state the circumstances in which a master may communicate ex parte with the

court. Indeed, we believe that free communication between the appointing judge and the appointed

master is essential for the effective utilization of the master."

Subdivision (c) - Master's Authority

Margaret G. Farrell, Esq., 01-CV-092: The Note addresses the confidentiality of material submitted

to a master. "In my experience," the vital importance of confidentiality may be especially so "when

documents are produced in proceedings before a master who is trying to mediate or settle a case."

It is not now clear whether a master can enter a protective order under Rule 26(c). "Perhaps the

question could be clarified."

Subdivision (f) - Master's Report

Peter J. Ausili, Esq., E.D.N.Y. Civil Justice Committee, D.C. Hearing 214-215: The Rule does not

provide for circulation of a draft report, which is in the current rule. The Note refers to it. It might

be put into the rule.
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Subdivision (g) - Standards of Review

Prof. Anthony M. Sabino, 01-CV-67: Proposed Rule 53 seeks to be neutral, neither encouraging nor

discouraging use of masters. The proper standard of review is essential to maintain this balance.

Version Two is troubling. De novo review of "substantive" fact issues will invite disputes seeking

to distinguish substantive facts from others. The clear error standard for reviewing "non-substantive"

facts "simply puts too much factfinding power in a nonjudicial officer." Version One is better. De

novo review of factfinding "provides a superior check and balance upon the work of the master, and

is consonant with the constitutional authority of the Article III courts." De novo review is also

appropriate for conclusions of law; the rule should not permit the parties to stipulate that a master's

conclusions of law will be final.

Peter J. Ausili, Esq., E.D.N.Y. Civil Justice Committee, D.C. Hearing 213-214: The clear error

standard should be the general provision, allowing a de novo standard on a particular issue when

necessary. A master might, for example, be appointed to conduct a Markman claim-construction

hearing in a patent case. Construction of the claim might turn on fact matters; it might be something

that could be decided as a matter of law on the face of the claim. In response to a question, agreed

that the issue of claim construction may be equivalent to a "quasi summary judgment."

Committee on Administration of Magistrate Judges System, Hon. Harvey E. Schlesinger, 01-CV-

052: It is anomalous that under present Rule 53, and under the proposed versions as well, "a court

may give greater deference to the factual findings of a non-judge master than to those of a magistrate

judge." A magistrate judge's recommendations on a case-dispositive matter are reviewed de novo;

the proposal would permit clear error review.

Mikel L. Stout, Esq., 01-CV-054: Recommends version 2 of (g)(3). "This would be consistent with

the manner in which the courts utilize the magistrate judge efforts in pretrial matters" and seems

better from experience.

Federal Magistrate Judges Assn., 01-CV-057: (1) Supports Alternative 1. De novo review of all fact

issues, unless otherwise specified in the appointing order, is appropriate. The distinction in

Alternative 2 between substantive fact issues and other fact issues "is one that is hard to articulate

under any general standard and this distinction will likely lead to collateral issues with regard to the

matter of review." (2) "Wholeheartedly" supports inclusion of the proposed (g)(5) standard to review

procedural rulings for abuse of discretion.

Department of Justice, 01-CV-057: (1) (g)(1) should say not that the court "may" but instead should

say "shall afford an opportunity to be heard. (2) The parties should have the right to select de novo

review, as incorporated in the order of appointment. The first published alternative "provides a more

definitive statement of the factual burden of proof by which to apply a 'clear error' rule of review."

The second alternative turns on the distinction between "substantive" and "non-substantive" issues:

this distinction "creates a potential for ambiguity and confusion," but this alternative is "more

versatile, addressing, for example, fact-finding concerning discovery conduct. On balance, the
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PROPOSED AMENDMENTS TO THE

FEDERAL RULES OF CIVIL PROCEDURE

RULE 53. MASTERS

Rule 53. Alasters

I (a) Appontmniit and Co- pns ation. The court in

2 w,,e, any actioi- i d p•ndin iiay appoint a special master

3 therein. As •. . .d in t..... .. ... .. the word . inaste. . il.. d. a
4 refeIre, ani auditol, an 1 .xaminnui, and an assesoui. The

5 cuinpunsati on to be allowed to a master shall be fixed by the

6 court, and shall bu eha••ud upon suih of thu parties ci- paid

7 out of aniy fucnd or subject inatter ofthe action, which i in the

8 etstd and contril of the Lound as the curut may direct,
9 pi. ..vid.d that this provision. f- .... pensation shal. not app.y

10 wvhen a United States rnla~itrate judge is designated to ser ve

11 .as a maste. The m.as.ter .hail.n.t retain. the mastr'..s...po.tas

12 security f•r til master's •, p•-nsatiOn, but when the party

13 ordeed to pay the .... pensation. al.wd by the ,Lit does

14 not pay it aftei noutice and within thu t'ii1n% piesetiibed by the

15 cou.t, the mlaster is entiItlUd tu a wiit uf .AuLctio.nUlaainst th•

16 de•-iq. entp.. ....

17 (b) Reference. A _re.feenc to a inaste. shall be the

18 dcnoptio i aut the 1uL. in actions to be tried by ajui-y, a

19 reference s.hall be ..ade nly w.hen th- i.ues are u ..p.i.at.d,

20 in autions to be trid wituut ajuly, Sav- in nmatters Of account

21 and of diffiullt uomnputation of daniauge, a lu•fui.llu shall b•

22 inade only upont a showing that su11l 1~utua condition

23 Upouin-c it. Up. . thi consent of thu, palieu, a ..........
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24 jude may be, d•siglatedu to srve as a special master without

25 t egard to the. .~v~u1 . f this sudvS01

26 (i..) PowerIs,. The. oIrde rf lof mfeIelle tU the maIsIter may

27 speif o V tIIit the tra4 Lmer poUWerI anid mllay dIireLt thelljasklI

28 to ie•rit ounly upon partic-ulam issues or to do or perform

29at uiulat aiats or tu reciv and ruepo t evidunll Uly and miay
30 fiA th• timel and place fIo bUegininglll and clUoing thie hearings

31 anId for the f 1 111 of the mlasitr's eporlt. Subject tU th-

32 specificatiUon and limlitatiUns stated in the Uo•de, th• lma•3t•

33 has and lsnhall uAeIui the pwUVVu tU regulate all prUcuCudilIi in

34 evemy hearing befoeU the Imastm ai•d tu dou all au•t and take all

35 meuasur n ary Uo prupera for the effic•njlt perflUinanle uO

36 the n.a.... '. duties und- . - the order. The m e ..... ..... .... .i --

37 th I pruduetiUn bU•fIU th• maI•ter ufevidencel upuII all lmatters

38 emmbraced in the referenceu, mininlding the productioni of all

39 books, papers, v.. . . h.. .. , d u . ...mm .. , anid w...tin. .applicable
40 the1.to. The nliLa.. may rul. upon the admmissibility o.

41 evidueneunles otherwise directed by the order rfe• ........
42 and has the authuiity tu put -- :'- un uath and -nay

43 examinel them1l anmd imay l clall the parties tU thl• autiUoI anld

44 exa.mine th...i upon . nth. When a party so requests, the
45 llattu shall lllake a recrUd of thU evidence. UffeeId anmd

46 exchludd in- the samemu i.manner. .and subject to the sa....

47 limIitatiuons as poUvidud in the FUdeal Rnuie of Evidueiic foU

48 a connusitttmin without ajum-y.

49 (d) Proceedings.

50 (1) .. .... . .. W he1 n a . .fe. un. is M. ade, the . ....

51 shall f•th.with fu.-ni- h the nmaster with a copy of the

52 order of reference. Upon receipt thereof unless the

53 ordUe of r•m enfuce Uther Wise poUvid•s, th• lnmater shall

54 fum.hith set a . inm. and place for the first .meting o
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55 thelr partie oI the I I attorneys to be hIld withiI 20 days

56 after the date of the order.. . f -rf ..... ... -"d ..a.l notify

57 t parties oI their attonUIIIys. It is the dtity of thl iIIaski

58 to proceed with all teasiuIabkl dl, igence. LthIt paty,

59 on niotice tu the patties an-d mnaster, -nay apply to thle
60 ...... fo .. .. .. or e ......... '-- maste to . ... .... th.... e

61 proceedings and to make t.. . reprt. f a pary fails to

62 appear at UL the iiC anid pla.e appoUinid, the miaistLi miay

63 proULLd LeA pa•i Ui, ii the miastr'sdi se l tioin, adjUoiu

64 the procIedings tU a Iutnre day, giViig niitic, tU th•..e

65 abse..n..t pat.y of the adj . .nn.... nt.

66 (2) ........... The parties may proc... the attendance

67 of w.itnesse bf-- t.... m'. a.... by the issua e and
68 se viL of subpoUeiias as p 1oided ii RUiL 45. if without,

69 adLguate e•eALU a witness fails to appeal "I um vk,

70 evidUen., the witneLs may be punished as for a

71 coniitLempt and be subjcLtLd to the cone..jue ices,

72 penialties, anid re.mnedies provided in~ Rales 37 anid 45.

73 (3) S...u...... z. f A. . ... .. .. Y h'hm M. .atte. . . =u

74 ac..o.unting are. i i... befo.., - the mm.aster, the m11aster

75 miiay prsLcibe th fii 11i iii wihihi thi.•. ac•i.AsuIiL3 shall be.

76 Sti amd ii-t an y piipni any poiey c I mi Ut Ior r.eeiv

77 in evide... a statement by a cLirtifid public accountant

78 wo is call•d as a witniei. Upon obectio n of a pady to

79 any f uthe ite.ms thus submittLd ot upoin a showingl that

80 the.. fo n of _tatem e . i..... in_ ff: i i... t, the mnaste . . . . t:y

81 ...... a different F..m.. of sta•em en.. .t to bL funi...shed, ol-

82 thieL accounmts Ui ispecific itnils thereof to be ptoUved by

83 .l. a m i..... .ation of the accoun.....hti... parties or upon.
84 wi-ittei iitei-i-OgatuOiieS or inihuLh other miia,,nne as thu

85 .ia.. . dire...c. .
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86 (e) Report

87 (1) .... tu .. .wu dfil 1" . The .il. ..... .. shall p. . par. . a

88 ....... the m..atters . .b..it.d to the . na. tu. by the

89 _tdc_ of ..f.... ... and, if r.eq.uired to ... ake fin dings. o
90 fact and Uonlu•iUnI of law, thVu masterl shall set theml

91 forth in the report. The miaster shall file the report with

92 the clerk of the . ... t and ser.ve on all parties no.tice of

93 the flflll. In an autiUn tU be tieud without ajuly, unleus

94 other wise.. direted by the order of reference, the mnaster

95 Shall file with the•u I tUt a tlanltlipt of the proeIU dings

96 and of the ev idenc and th .. i.i..al exh.ibits. Unless

97 oth.... "wis directed by the order of .f... ... , th- .. a.t

98 shall serve a uopy of the •lepUt un each party.

99 (2) hI, .Nu. ..-Jy Actiis. In an actionu to be ti..

100 without a jury th. .... shall accept the .. astr's
101 findings of fact tils uluarly erroneotts. vv'ith 11 10

102 days after being ser.ved with no.tice of the fi.ing of the

103 IrprUt ally party mlay 3 v..,I, vv Wlltt1n Ubjuctiuns thetIou

104 no tthe UtheI pairies. AppliatiUII tU thu urUft fIU

105 autiun upII thu repoI t and U}JUII objecLtiUns thIro.U shall

106 bu by inoutin and unuit notice as prescribed in Rule

107 6(d). The cuult after hearing inay adupt thl Irport or

108 inny mudify it or nay reject it in whole uo in pait uo may

109 .farther eviden. or may . . . . .. . . . .t it With
110 insA-uutions.

II1 (3) . ....y.A....t . :n a ..t .. -.to b .t -dt a j
112 the m.aster shall not be directed to report the evide.,nc.
113 The .. aster.'s findins upon the isues submitted to the
114 umaster air admisible as evidunc uof the mattes fouuud

115 and umay be read to thUejy, subjeuut to thte uling of the
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116 curt tipoii a, y tj , ii ,t of law which may be

117 m.ad to the r•,pot.

118 (4) Stipulation as iv Findings. The effect of a .maste'
119 fiidi;g is the same• whether u or uio th pa-ties have

120 consented 1to.LI the k. .l .l• lefreee but, whe the 1l~ l, par lties

121 StipulaLk that a ias•'t•LI f• iding of fUI shall be final,

122 uly questiOis of law.. arising- upou the ieporit shail

123 thereafter be .....

124 (5) D~fIu m.roI. Before filh1.. ti•t, •e11por.1t a

125 ...as.te.r. .ay su a draft th-reo to c•unsel for all

126 . f...... ... .th- p..... . . o f ... i. . i. the ir ... ..

127 (f) Application to Magistrate Judges. A magistrate
128 judge is suj c t this- .. . ily .•• L ii the ord1 r ....... a

129 .. atte. to the. ... agistrat -d expressly provides that the
130 ---em e is.. . m ad ..... thi .... ... - .....

131 (a) APPOINTMENT.

132 (1) Unless a statute provides otherwise, a court

133 may appoint a master only to:

134 (A) perform duties consented to by the

135 parties,

136 (B) hold trial proceedings and make or

137 recommend findings of fact on issues to be

138 decided by the court if appointment is warranted

139 by
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140 (i) some exceptional condition, or

141 (ii) the need to perform an accounting

142 or resolve a difficult computation of

143 damages- or

144 (C)address pretrial and post-trial matters that

145 cannot be addressed effectively and timely by an

146 available district judge or magistrate judge of the

147 district.

148 (2)A master must not have a relationship to the

149 parties, counsel, action, or court that would require

150 disqualification of a judge under 28 U.S.C. § 455 unless

151 the parties consent to appointment of a particular person

152 after disclosure of a any potential grounds for

153 disqualification.

154 (3) A .. . . . . . - 1 not, ' the n-o t

155 a l lnt, appear as an attorney before the

156 w ho -d ..... ....... .. .

157 (34)In appointing a master, the court must

158 consider the fairness of imposing the likely expenses on

159 the parties and must protect against unreasonable

160 expense or delay.
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161 (b) ORDER APPOINTING MASTER.

162 (1) Hearing. The court must give the parties

163 notice and an opportunity to be heard before appointing

164 a master. A party may suggest candidates for

165 appointment.

166 (2) Contents. The order appointing a master must

167 direct the master to proceed with all reasonable

168 diligence and must state:

169 (A) the master's duties, including any

170 investigation or enforcement duties, and any limits

171 on the master's authority under Rule 53(c);

172 (B) the circumstances; - if any, - in

173 which the master may communicate ex parte with

174 the court or a party, limiting ex parte

175 communications with the court to administrative

176 matters unless the court in its discretion permits

177 ex parte communications on other matters

178 (C) the nature of the materials to be

179 preserved and filed as the record of the master's

180 activities-
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181 (D)the time limits, method of filing the

182 record, other procedures, and standards for

183 reviewing the master's orders, findings, and

184 recommendations- and

185 (E)the basis, terms, and procedure for fixing

186 the master's compensation under Rule 53(h).

187 (34) Entry of Order. Effective Date. A iastcr's

188 a i itintakest efft , The court may enter the order

189 appointing a master only after the master has filed an

190 affidavit disclosing whether there is any ground for

191 disqualification under 28 U.S.C. § 455 and, if a ground

192 for disqualification is disclosed, after the parties have

193 consented with the court's approval to waive the

194 disqualification.

195 (43) Amendment. The order appointing a master

196 may be amended at any time after notice to the parties,

197 and an opportunity to be heard.

198 (c) MASTER'S AUTHORITY. Unless the appointing

199 order expressly directs otherwise, a master has authority to

200 regulate all proceedings and take all appropriate measures to

201 perform fairly and efficiently the assigned duties. The master

202 may impose upon a party any noncontempt sanction provided
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203 by Rule 37 or 45, and may recommend to the-cotrt for-the

204 court's arnroval a contempt sanction against a party and

205 sanctions against a nonparty.

206 (d) EVIDENTIARY HEARINGS. Unless the appointing

207 order expressly directs otherwise, a master conducting an

208 evidentiary hearing may exercise the power of the appointing

209 court to compel, take, and record evidence.

210 (e) Master's Orders. A master who makes an order

211 must file the order and promptly serve a copy on each party.

212 The clerk must enter the order on the docket.

213 (f) MASTER'S REPORTS. A master must report to the

214 court as required by the order of appointment. The master

215 must file the report and promptly serve a copy of the report on

216 each party unless the court directs otherwise.

217 (g) ACTION ON MASTER'S ORDER, REPORT, OR

218 RECOMMENDATIONS.

219 (1) Action. In acting on a master's order, report,

220 or recommendations, the court m1y must afford an

221 opportunity to be heard and may receive evidence, and

222 may: adopt or affirm; modify: wholly or partly reject or

223 reverse: or resubmit to the master with instructions.
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224 (2) Time To Object or Move. A party may file

225 objections to - or a motion to adopt or modify - the

226 master's order, report, or recommendations no later than

227 20 days from the time the master's order, report, or

228 recommendations are served, unless the court sets a

229 different time.

230 (3) Fact Findings or Recommendations.

231 [Recommended New Version/ The court must

232 decide de novo all objections to findings of fact

233 made or recommended by a master unless the

234 parties stipulate with the court's consent that:

235 (A) the master's findings will be reviewed

236 for clear error, or

237 (B) the findings of a master appointed under

238 Rule 53(a)(1)(A) or (C) will be final.

239 ý I .. . . 1 i Th• - . - j--s d - 1- -l fact

240 which a1••I tI• has mIade o

24 1 ...... ... .. '-1 -' .. .. . (A ) t . .o d o. .

242 t p i that t . ' - . ..

243 will evee o Hear e•) t p•lT. tII

244 - 1 ..... 1 w ith t c r c s . ...........

245 ... .. . ... w ill 1
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246 f1 i 2i W a m .................omme -de

247 fi-- of .. . =..

248 (A) te co must decide de J all

249 ---' fact i-- e 1. .. . . ..- ( the o -d - o1f

250 l.1t L Irovide IIh.a thLe UIst

251 1__ be rf. , ... .. .. the ...

252 1tnit wit th or'scnet httrlnsel

253 f JI* l 1Pw•l be fina .

254 (B) .the. "e-'-"........

255 fac fidC m or reomne fidiz oni P

256 1 clear error, ............. •e of

257 il f de 111 co b

258 "Al -It ... ...i v............ and de d the fa. .t. de

260 conen that th matt-a -V1*11 be fial

261 (4) Legal guestions. The court must decide de

262 novo all objections to conclusions of law made or

263 recommended by a master.I.. acting- tn-der Rue..

264IL 53z)) tlle I IIKUllls t dcid questi Ulaw de

265 - u e the I - . 1 ...............

266 cUe that the master's Ud PIIto w ill b 117 ta l
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267 f(5)Discretion. Unless the order of appointment

268 establishes a different standard of review, the court may

269 set aside a master's ruling on a procedural matter only

270 for an abuse of discretion.i

271 (h) COMPENSATION.

272 (1) Fixing Compensation. The court must fix the

273 master's compensation before or after judgment on the

274 basis and terms stated in the order of appointment, but

275 the court may set a new basis and terms after notice and

276 an opportunity to be heard.

277 (2) Payment. The compensation fixed under Rule

278 53(h)(1) must be paid either:

279 (A) by a party or parties; or

280 (B) from a fund or subject matter of the action

281 within the court's control.

282 (3) Allocation. The court must allocate payment of the

283 master's compensation among the parties after

284 considering the nature and amount of the controversy,

285 the means of the parties, and the extent to which any

286 party is more responsible than other parties for the
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287 reference to a master. An interim allocation may be

288 amended to reflect a decision on the merits.

289 ,-) A• ............. .. -, ......... w ... . A

290 ..... .... .. .. 0 .. . .. is.. 'l 1 1his ._

291 the ore reern a nte o h -nstae*

292 1 provides that th.e ...............

293 une thi 1ae Unes 1 hoize

U294 other than 28, IISIe. Ot 636(b)(2) aU tonrt llamat

295 . . . . . . . - -. 1... .as. .... P _

296 .dutie ta cannot be ne..... .. i the... .. cit...

297 -" . .' .. " . . . 1 in . ..... .....

2 9 8 . . . ..... . ... . ....A 1... . .... . . . . ... . .. ... ... -- -

COMMITTEE NOTE

1 Rule 53 is revised extensively to reflect changing practices in
2 using masters. From the beginning in 1938, Rule 53 focused
3 primarily on special masters who perform trial functions. Since then,
4 however, courts have gained experience with masters appointed to
5 perform a variety of pretrial and post-trial functions. A study by-the
6 Fede2a9 judi.ial C ...te .dotimn.t. the v ... .of responsibilities that
7 have come to b assIIgned I uIastIer. See Willging, Hooper, Leary,
8 Miletich, Reagan, & Shapard, Special Masters' Incidence and
9 Activity (FJC 2000). This revised Rule 53 recognizes that in

10 appropriate circumstances masters may properly be appointed to
11 perform these functions and regulates such appointments. Rule 53
12 continues to address trial masters as well, but permits appointment of
13 a trial master in an action to be tried to a jury only if the parties
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14 consent. The new rule clarifies the provisions that govern the
15 appointment and function of masters for all purposes. Rule 53(g) also
16 changes the standard of review for findings of fact made or
17 recommended by a master. The core of the original Rule 53 remains.
18 including its prescription that appointment of a master must be the
19 exception and not the rule. Rule 53 was adapted f... equity P, . ... -
20 and ef.eI•t.d a Iloi so o U f diUcntnIIt LI th thel eAxpIIns and delay

21 lfrequentlyf enIUUUInnter, in1 reIferences to masters. 1nli U.,judicial

22 offi ers moreover.... .. : I......... :pin of. ability, experience, : a... ..

23 IIi.UtrIaity that cLanint attach tU mIasteir. These cUoneeIIi MIIII1

24 tnt-tod.

25 Th. nw provisions. reflect the need for ca...in.... ,.fini.g a
26 .mastei ' ll. It -nay prove wise tu appUint a sMllgl Pei-ol! to

27.IIII IIIHILIrI mliple aster, rlesl. Ye s.e •.parate. thoughIt shoudIb Ug., v ¥r

28 to each ul.. Pretral and puot-trial ImastIe are llly tu be appUinItkd

29 nore l oftle thaln trial mnastLers. Tl tg.iUtiUmi lI•t• appUOilit a tLi al

30 lnastLem 1 nut likely tu be rip whn L lla pretrial m .aster is app•ui•ted. If

31 appointment of a trial master , aepn appuropiate after n tomiutio U0

32 pretial proceedings... , ho.Lwve.r, t.. pre.trial ... aster... s e prn, .... with..
33 the case miay be struon reasuo tu appoint the plethial masteL as trial

34 mIaster. NIontheLess, the advanUtagLe of eAxp1eienc • ay be mUre thani

35 offset by the nat. . ofthe pretrial muaster.'s role. A settlemenu.t miaster
36 palLUlarly likely tU have p1ayed roles that are inLUlopatibk with

37 the IigtUal role oftal masg1  ter, anld iIndeed lluay be effcimUL¥ve as

38 . .ttlel....t m .aster o .ily with elkar assuran....ce that the appointmen.t w.ll
39 not be expanlded to trial master duties,. Fr hn iuilar reasons~, it may be

40 w~is to apoit -Laate pretrial mnasters in cae that warranlt rei~arnc

41 on a miamt",i ut I m facilitating settUllmLet and fuo super vising plrtrial

42 proceudings. Theru may bL feweL diffiLultfi in appuintingm a pretrial

43 mastI or trial mastl a!master, paliLt.Ularly frU tasks that,

44 involve facilitatilng party coUpelation.

45 SUBDIVISION (a)(1)
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46 District judges bear initial•a-•d primary responsibility for the
47 work of their courts. A master should be appointed only in restricted
48 limited circumstances. Subdivision (a)(1) describes three different
49 standards, relating to appointments by consent of the parties,
50 appointments for trial duties, and appointments for pretrial or post-
51 trial duties.

52 CONSENT MASTERS. Subparagraph (a)(1)(A) authorizes appointment
53 of a master with the parties' consent. .... t• •h•uld be•,• ,ft•l
54 avoid any appearance of iIIIIfnlIe t!lat lmlay lead a party to LUconselt to

55 an app• ntmIeIniIt that otherwise would be rI•sited. Freely givenI

56 coiinsiet, however., etablishes a sutrong foundation for appoin1ting a

57 1Paster-Btttp~arty consent does not require that the court make the
58 appointment; the court retains unfettered discretion to refuse
59 appointment. Te .ou.t may well pre fer to di.. hat--' all judi"ial
60 duties throgh offiLcial judicial offi.cers.

61 TRIAL MASTERS. Use of masters for the core functions of trial has
62 been progressively limited. These limits are reflected in the
63 provisions of subparagraph (a)(1)(B) that restrict appointments to
64 exercise trial functions. The Supreme Court gave clear direction to
65 this trend in La Buy v. Howes Leather Co., 352 U.S. 249 (1957);
66 earlier roots are sketched in Los Angeles Brush Mfg. Corp. v. James,

67 272 U.S. 701 (1927). As to nonjury trials, this trend has developed
68 through elaboration of the "exceptional condition" requirement in
69 present Rule 53(b). This phrase is retained, and will continue to have
70 the same force as it has developed. Although the provision that a
71 reference "shall be the exception and not the rule" is deleted, its
72 meaning is embraced for this setting by the exceptional condition
73 requirement.

74 Subparagraph (a)(1)(B)(ii) carries forward the approach of
75 present Rule 53(b), which exempts from the "exceptional
76 circumstance" requirement "matters of account and of difficult
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77 computation of damages." This approach is justified only as to
78 essentially ministerial determinations that require mastery of much
79 detailed information but that do not require extensive determinations
80 of credibility. Evaluations of witness credibility should only be
81 assigned to a trial master when justified by an exceptional condition.

82 The use of a trial master without party consent is abolished as
83 to matters to be decided by a jury unless a statute provides for this
84 practice. Present Rule- 53(b) a-thu•i, a.ppoitmlet of a m1ster in a
85 juy uasse. PresentRUiL. 53(c)(3) dts that tUh inaster cain not i, poit
86 the~ evidence, and that "the master's findings upon the issues

87 subibtted tu theu iiiasteri arie admissible as evidence of thL mllatte-rs
88 fou 1d and may be I-,ad tu tle jury." This prac,.ti, ltmd•3 n it.,

89 july s pro-viice _twi too little offsetting beneit .. the n.11 -g. If
90 findings are to be of anly nus, the mlaster 1nit conduLt a preliminary
91 trial that reflects as nearly a• posUible the trial that will be ItndueUd

92 before thejuny. This pruocdurL iimposes a se-verie nnima ui, laeui

93 who believe that the truth-seein advantages of the fXtfi all -ý trija
94 canunot be , dunp..ad at a sucond trial. Itau a iiposes the bt1"rde off

95 two trials to re.ach eve t first Yet-,diet. The usffulnLes of the
96 I11astr's fi 11d, 11 as evidenc is alsu openl tu dUbt. It wuld be Hlyl
97 to ask the juiy tou o 1nsider both th evidenc,,e. heard b•fore the mastce
98 an1d th• evidni..ce pm esnted at tial, as reflectd iii thel luiltaiidin
99 rule that the m.astr "shall nut be dircte.d to repot thew vidence." If

100 thejury doe not know what evidence the master heard, however, huE

101 the ways in which the miraster evaluated that evidence, it is imipossible
102 to appraiseL th master's fin1dings in relation to tl1 e evidenceL heard by
103 the-j tir..

104 Abolition of the direct power to appoint a trial master in a jury
105 case leaves the way free to appoint a trial master with the consent of
106 all parties. As, in uther Settiii, p•amI Lu1coInsent dull njot Ie 4 nir thl
107 Abltot to appoint amaster. A trial master should be appointed in ajury
108 case, with consent of the parties and concurrence of the court, only if
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109 the parties waive jury trial with respect to the issues submitted to the

110 master or if the master's findings are to be submitted to the jury as

111 evidence in the manner provided by former Rule 53(e)(3). In no

112 circumstance may a master be appointed to preside at a jury trial.

113 The central function of a trial master is to preside over an

114 evidentiary hearing on the merits of the claims or defenses in the

115 action. This function distinguishes the trial master from most

116 functions of pretrial and post-trial masters. If any master is to be used

117 for such matters as a preliminary injunction hearing or a

118 determination of complex damages issues, for example, the master

119 should be a trial master. The line, however, is not distinct. A pretrial

120 master might well conduct an evidentiary hearing on a discovery

121 dispute, and a post-trial master might may- ften ned, to conduct

122 evidentiary hearings on questions of compliance.

123 Rule 53 has long provided authority to report the evidence

124 without recommendations in nonjury trials. This authority is omitted

125 from Rule 53(a)(1)(B). The. pc-so who tak the eviden•e should

126 work th- . .h the d•.t..i....ations of credibility, a..h-l. . of the
127 stanidard of review st by the cot. In speciaf some circumstances a

128 master may be appointed under Rule 53(a)(1)(A) or (C) to take

129 evidence and report without recommendations. Such . i.... tanies

130 might invUlve, for e•lAaIIeI, a need tU take UvidIenc at a IUoatiUII

131 outuid the district - a CiihieiiStacii that ightjustify ap•oilntment

132 of the trial j tidg. as a 11a.te, - U1 a need tu take evidence at a time

1or 3lace that the tilal j cannIIIUt attenld. IIIIroU¥111

134 ........... ..at.ions tec.hno.logy m..ay edu.... the need for uc. h
135 appointUIIInIIts aii• facilitate a I•rUept" by oUIIbIUed viUtl aIInd aUlU

136 meae-r.

137 For nonjury cases, a master also may be appointed to assist the

138 court in discharging trial duties other than conducting an evidentiary

139 hearing. , ocs•n,,,,,,ally have app•,i,•ed judicial adju,,., to
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140 ae r )Viit of tasks that do nut fall iieatly into ally traditioinal

141 category. A court-appointed eApert witness, for eAamlpe, may be

142 asked to g_ iv advice t the cot... in addition to testifying at a h•.aing.
143 Or an auim1ta tmay dieLlt that tL1 e adjunct Ltounyl• if.fvmlatli•.

144 solel fy _ L . ... . . ......f givin advic tl .... . %..VU. . if ... ,
145 ainilmlmnts are givein tv a person designated as ma•tera , the order o

146 .... I........t s.h.. d be fii•mm- d with particular care to define th-
147 g and altholity that shape these relatively unlfamliliar trial tasks.

148 EvenI gratercar u•hould be bserved iii imaki•ig aII appoinlltlellt

149 ..... Ru..le 53.

150 PRETRIAL AND POST-TRIAL MASTERS. Subparagraph (a)(1)(C)
151 authorizes appointment of a master to perform address pretrial or
152 post-trial dntier matters. Appointment is limited to matters that
153 cannot be addressed effectively and in a timely fashion by an
154 available district judge or magistrate judge of the district. A master's
155 pretrial or post-trial duties may include matters that could be
156 addressed by a judge, such as reviewing discovery documents for
157 privilege, or duties that might not be suitable for a judge. Some
158 forms of settlement negotiations, investigations, or administration of
159 an organization are familiar examples of duties that a judge might not
160 feel free to undertake.

161 Magistrate Judges. Particular attention should be paid to the prospect
162 that a magistrate judge may be available for special assignments to
163 re•moid to hiigh--e, d ce.. United States magistrate judges are
164 authorized by statute to perform many pretrial functions in civil
165 actions. 28 U.S.C. § 636(b)(1). Ordinarily a district judge who
166 delegates these functions should refer them to a magistrate judge
167 acting as magistrate judge. A magistr-ate jue:----- is , . 'ed
168 judicial officer who. has no need to set asid J.. 'i .i
169 respunsibilities for .master duties the fear of delay that often d.e.te
170 laepollflatlltt maltris i 1 hu, h eLduced. Th l e io i ne ulled to impose,

171 on. th. partiesi . .burden of payll. .. .. . .. fee .. .f...s ..h a..
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172 udg is available. A magistrate judge, moreover.. , is .. likely to be

173 iIIvulvd in ImattesI that raise disqualifilation l

174 The statute. specifically aUithoKrize appoilltlllmlt -O There is

175 statutory authority to appoint a magistrate judge as special master. 28

176 U.S.C. § 636(b)(2). In special circumstances, or when expressly

177 authorized by a statute other than § 636(b)(2), it may be appropriate

178 to appoint a magistrate judge as a master when needed to perform

179 functions outside those listed in § 636(b)(1). Thee. advantag,,Kes. are

180 mIot lik•ly U obe realiLIed with trI UI puos-trial IfinIItin. II he

181 advantage sf 1of rlying o a •iagisitatiKejuu.tK` amK d1inInIshed, howLvIer,
182 by the risk of ,onfusion be~tweenl the` oi'uiay mlagistratK` judgek. role

183 and - maste duties. , particularly with respect to pretial func.t.ions

184 cmoly .elflryned by mags•elai K jUd-•K` as llagitiate judges.

185 There is no apparent reason to appoint a magistrate iudge to perform
186 as master duties that could be performed in the role of magistrate
187 judge. The situation mieh , s m difeen as to tral ,u,,,,

188 to po1t-utal functions not J a 2),\y enumerated in 636(h). Party

189 consent is required for trial before a magistrate judge, moreover, and
190 this requirement should not be undercut by resort to Rule 53 unless
191 specifically authorized by statute; see 42 U.S.C. § 2000e-5(f)(5).
192 Subdivisin (.) rquirs that appoin.tment of j .. t. . - as

194 A court •lo 1 1f 1tted with anI actiOnl that cails for jdicial attU.•.nt-i

195 beyn h cotirt's Own tesonrees~ miay reqttet assigInment of adistrict

196 judge or magistrate judge from~ anouther, disttij. This oyyuftuiity,

197 however do not ... t the authority to appoint a special maste; the

200 Dept the advantage, of relying on district juge ad

201 magistratkjudUK u t diAcare.pjUdicial duties, thK`e ocasio

202 for appoUintmenzt of a niiuiijdieia l o affc , as pmtial ui-altK1. lt
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203 party con 11t, thl• imost common justificatiuo will b1•.. thI need fui

204 ..... ... expert 1kif11 that canno..t be suppld by an availabk-

205 magistrate jud•e.A i- IlusLtatiUo of thi need fOui tii• is proideld by

206 disco-very tasks that . .q.ir. review of ni.u....... duenm. . ts, o

207 pilhap n ofCi " deI- positio at distanlt plac .. P t-trial

208 accotitig aLi aniuther• fainlia, I..-a11plL u tiexi-apiieouingiie

209 work that requir little judicial Epxp•tii~ . E 1 ..... with

210 the ubjLct-lnatt.r of spialiLdL litigatiUlo may b• iuItmportant ineas

211 in which a dist ietjudg or rnlaistl atej u oi .uld e v •t t 1 ierequired

212 tin":. At times the need for .p..ia. knowld or experience may b--y
213 best served by appuiiitillelit Of ani expert whou is nout a lawyer. inI

214 faI...-.ale cases, it miay be apprupriate to appuoit a teami of mastei-s
215 -ho possess both lfe- and othe.r skiff.

216 Pretrial Masters. The appointment of masters to participate in
217 pretrial proceedings has developed extensively over the last two
218 decades as some district courts have felt the need for additional help
219 in managing complex litigation. Reflecti•.s of the p1r,,, , am, foun.d

220 in such cases as Bu,-,nt, No. R.R. v. D-•t. qfRe,•venu, 934 F.2d
221 1064 (9th Cl. 1f991f), and In re ArmLUrit, 770 F.2d 10)3 (8thl Cr1 . 1985).
222 This practice is not well regulated by present Rule 53, which focuses
223 on masters as trial participants. A earefut sudy- has made a
224 coivinVin1g case that th• u• iii masters to Supervise discov•ry was

225 .on.i... d and •.p.i.itly rejected in framing. Rul 53. See Brazil,
226 R fti tcuivy BTiOov L ta oI Special Mvvrm- Is Rzlule53a SourcWLe q(

227 A.th.. ty and.R...r i... ., 1983 AF Re.s..arch. J.uial 143. Rule
228 53 is amended to confirm the authority to appoint - and to regulate
229 the use of - pretrial masters.

230 A Ppretrial masters should be appointed only when the need is
231 clear needed. The parties- shuld not be lightly subjected to thc
232 puteitial eflay and eApnlsl of dLeg.atill pr.tlial lfln.tloll to" a
233 pretrial master...... .. -rin ri .... . . -: '--y -pub' ..... ju a offcer shoul discharge..

234 pub,. judi.ia, fu.nctions. Direct judicial performance of judicial
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235 functions may be particularly important in cases that involve
236 important public issues or many parties. Appoiintmieint of a mastei-

237 risk dilutiuI Uo judicial 1-.ntrUl, los of familiarity wiLth imlpoltant,

238 d..v.lopments.in a cae and duplic.atio. of ef-•-- At the extreme, a

239 broad delegation of pretrial responsibility as well as a delegation of
240 trial responsibilities can run afoul of Article III. See, Star

241 Olar Ub Itr., 977 F.2d 690 (1 1t 1.. 1992), Ih, r• ftwfin• Co•lj
242 777f1351., 949 F.2d 11t65 (¥..ir. 1991), B tun No.

243 R.R. v. DpiA. ouf Revenn, 934 F.2d 1064 (9thC1- . 1991). The r1ik o

244 in1,a•-d delay and %ApI.1 1i offset, however, by the possibility that

245 a mnastei can brng1 tu py'triai tasks timeH, talent, and fleAibie

246 p %ued1i - 0- that alllut be, p ouvided bu j udiial offie1 s. A"pi ntment

247 of a uaster-is 1 i w he11%l h -a 111a-tL is likely tU sbstall-tially

248 advance t Rule 1 goals f arhiievil the just, speedy, and

249 ecolloliii,0- detLerinationI of litilatinlI.

250 Despite tle need for •,ait-Un, the demands-of UeUi1kxA litigatiUn

251 m..ay prl•ent needs that can, be addressed unly with appuointnunt Of a

252 special miaster. Sonu cases inay .. . rue attention than a-judg

253 can. devot w. hile atten. ding. to the .... of t- ..... c.a s a. the m st

254 d1em an. din ........ .. . ....- .than th .... f.l t...- . - a Sigl'

255 .udiia, officer Other cases may eall f•r expert kno wledg in a

256 pariciular sujet The en1trenched and legitimnate concern that

257 appUint1111nt of a wtial nmlate m ay engender delay and added

258 exp..... i...t be balanced against recogn-ition that an. a.p..p.iat.

259 app.int..ni.t ean .... cost and delay. Recognition of the ess.....

260 hepJ that a master . prov d10 e1d% is lefll- d in t11h d variety 1 of

261 responsibilities that have been assigned to pretrial miasters.

262 Setteme t 0ra tesare. __id to i atedia oir othe1rwis facilitate

263 se.ttle.. . . . .. M. aster a.... .. .ued to -- discove.. r.. . y, part.. .. lai'y

264 whenll the pt•l-fi have ble%•n u-able to m la-1" l di scovey as t1ey

265 ,hld o1 when it is nee.ssary to d-eal with .. lai" that thousanids 01

266 d0 r1.11 011ts ar. protected by r, wo-k-produLtt, 0U Plo• -- .tIV o-
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267 oidei. fn s.peial ' etn...... ... a m .aster may be aske.d to co ....

268 p.relim.in.ary pretrial conferences; a pt.ial of.ee.ne . ...dired to

269 shaping6 the triai shul be. i.cniducted by the. officer wh vill prsd

270 at the... trial. Masters m..ay be us.ed to hear and either decide o- .ak..e

271 'eIoinenHidatiovn on pretrial imotionsi. MIvtrgeneral p•etrial

272 maag.mn..t dutie m-ay be assigned as well. Wi1th the eope1mfio

273 of the ,.a.uI inv•,lv•d, a spe•ial, aster even may pr,• ve ti-vc u i

274 c.,VordIInatiInl the p.omm s of pyaralk.,l lifigatio I.

275 A master also may be appointed to address matters that blur the

276 divide between pretrial and trial functions. The court's responsibility
277 to interpret patent claims as a matter of law, for example, may be

278 greatly assisted by appointing a master who has expert knowledge of

279 the field in which the patent operates. Review of the master's

280 findings will be de novo under Rule 53(g)(4), but the advantages
281 of initial determination by a master may make the process more

282 effective and timely than disposition by the judge acting alone.
283 Determination of foreign law may present comparable difficulties.
284 The decision whether to appoint a master to address such matters is
285 governed by subdivision (a)(1)(C), not the trial-master provisions of
286 subdivision (a)(1)(B).

287 The vw tp apwevrt a mpI.~al miaster tV pIevtfom • m•• tiaa

288 futietionI - riot does no pt fi• e..ld of alternate dispute r•solutiVo

289 under - . .u.t-anue. .d .p ". .dut. .. A medi..ator or .bitrato, for

290 examp. l, i. .ay be appointed -....d --d -- l -- alt-. nat. -di.pu. . .. ..... .t.i. .

291 Pro.edu... w. ithout re.a.... .... on Rule 53.

292 Post-Trial Masters. Courts have come to rely extensively on masters
293 to assist in framing and enforcing complex decrees, part..tetar-y -II
294 -in.tit.titio.. reform.. titigati.n. et.rrent Present Rule 53 does not

295 directly address this practice. Amended Rule 53 authorizes
296 appointment of post-trial masters for these and similar purposes. The
297 constraint of subdivision (a)(1)(C) limits this practice to cases in
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330 in ways that are quite unlike the traditional role of judicial officers in
331 an adversary system. The mastei in the Pr,,U,, case, for example,
332 wvas appoinltud by the coi its o.wn iimotion to _atht ... fo.matigi.
333 about the operatioin and efficacy of a consent dcree that had been in
334 ,ffc1t foiln1a•ly twenty years. A ulaI•si e l•.ple of the need for 1
335 an-d limits o --wu. .. .i igati v powers is prov id. d in Ruiz P.
336 EvLi•, 679 .2d 115 I , 1f J59-1 f63, 11f 0-1 f 7 (5tll Cl. 1982), eet.
337 denied, 460 ,U.S. 1042 (1 983).

338 Other dutiUe that may be ..igned to a poUt-tial inaster may

339 iniiudu such tasks as a minisiterial auuotiutiiig or aduinisutation Ofa
340 award to inuIlti[lI elaillnlts. Still othl dutisU will bU identified as
341 well, gnd th rang,•- •f ap,•oH,, at dti.. . may be extendud with tile
342 partie uoim.... t.

343 It miay prove desirable to appoinit as post-triaf mnaster a puimon
344 who has s•r vud in thu sain case as a pretiial or tual master. fifilllmate
345 ffaniliaimty with th• a use miay eablU the mliaster to act in...h m.ore
346 qu ly and moreiu sul.,y. The skills rqiteUUd by pott-trial tasks,
347 however, mi.ay be sign.ifican.tly differen.t fhoum the skil.. t.qui.d foi
348 earlier tasks. This diffueeunc may outweigh the advan.tages of
349 fa.mi.liarity. I.. . a.it..lai. y com.p.. lxitiation, the range of required
350 krlLs may beu so •mat that it is bUtter to appoint two oI ev-ni lmuot
351 persons. The sheer vouut of work a, o may favor thu appoiitimu' t
352 of nmote than one person. The additional pe•sons may be appointed
353 as .o-utual mnastei, ma, a atU inasters, o, ii soime lesse role -
354 one comimonno label is "monitor."

355 EXPERT WITNESS OVERLAP. This r.l. does not address the
356 difficulties that ari-s wheni a inglu. person is appoinitud to puifoni
357 overlapping roleU as maste and as uoumt-appointud u•xper witiess

358 unduer E.VideUi Rule 706. To bu ueffeUtiv, a couudt-appointed expel t
359 witness May need . ou.t-.nforu. d powers of inquiry that ..... nbl. the
360 powers of a plrtrial or post-tmial minater. Beyonid sotm u tuuitain level
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361 of powvi, therL must be a sepaata appointmenwit as a mnaster. EIven

362 with a separate apuotnit, t'h uonmbiniatui Uf rles can eai1 •aaily

363 .... us and -vitiate both fu..tiu.n.. An .. p... ..witnes m.ust testify and
364 b• o ..... -exam. ined inl L t.. . A ina. . , . .. . . . ..........
365 subjectoexamlnatlion anid c1•oUss-examiation. UIIIII e ti,1

366 n the advie .... a mas who provi the equivalent . .... testimo.y
367 outside the openi judicial testing of exarninatiu1I and cos

368 txarnin-fialn. A master who testifies aLd IS UHLIU•-lAt - ined as

369 w.itne....s ove ffi outside the rol of ordinary judicial office
370 Prese•t LeA LIBencL is IUfnlIl t t1 t •insi m.o.r thain l autions
371 .A iellllltatiowll. th coImbinLed funcitions. Whatlv cl olm-binationl o.

372 functions~ is involved, the Rule 53(a)(f)(B) limit that confines trial
373 atis t.... ues to be decided by t... court does nt apply to a Person
374 whaoi iS td as an•eti L t witnes unldLy EvidLnce RuL 706.

375 SUBDIVISION (a)(2), AD() N)()

376 Masters are subject to the Code of Conduct for United States
377 Judges, with exceptions spelled out in the Code. Special care must
378 be taken to ensure that there is no actual or apparent conflict of
379 interest involving a master. The standard of disqualification is
380 established by 28 U.S.C. § 455. The affidavit required by Rule
381 53(b)(4)(A) provides an important source of information about
382 possible grounds for disqualification, but careful inquiry should be
383 made at the time of making the initial appointment. The
384 disqualification standards established by § 455 are strict. Because a
385 master i s not a public judicial officer, it may be appropriate to permit
386 the parties to consent to appointment of a particular person as master
387 in circumstances that would require disqualification of a judge. The
388 judge must be careful to ensure that no party feels any pressure to
389 consent, but with such assurances - and with the judge's own
390 determination that there is no troubling conflict of interests or
391 disquieting appearance of impropriety - consent may justify an
392 otherwise barred appointment.
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393 One potential disqualification issue is peculiar to the
394 master's role. A master who is an attorney may represent a client
395 whose litigation is assigned to the iudge who appointed the
396 attorney as master. Other parties to the litigation may fear that
397 the attorney-master will gain special respect from the Judge. A
398 flat prohibition on appearance before the appointing judge
399 during the time of service as master, however, might in some
400 circumstances unduly limit the opportunity to make a desirable
401 appointment. These matters may be regulated to some extent by
402 state rules of professional responsibility. The question of present
403 conflicts, and the possibility of future conflicts, can be considered
404 at the time of appointment. Depending on the circumstances, the
405 judge may consider it appropriate to impose a non-appearance
406 condition on the lawyer master, and perhaps on the master's firm
407 as well.

408 Th. rll p•hibitLs a lawyer-iastel from afpeaiII• before thle
409 ... i..... jud ge a s a law y. . d uring th e pet.d of the a . '
410 r-l iule., does• no.t address the tiestkii wh... -- the1  I 1........ t•le..
411 san,... fun1 are baned from appe..aring. bef.. theap.. p o..in.ting judgeL.
412 Other con~flicts aie not entieui~atd, but also tntist be avoided. Fot
413 example, a law...-. ast.. may b ... iv.lv d in- other ifitatig-- that
414 inoie parTies, interest, orlawyers or f~ins eng~aged in the present
415 altioll. A lawyel1 or nollawyel nmay be ucomitt• d tO initelletual,

416 soc~ial, or political poiin that are affected by tle case-.

417 SUBDIVISION (b)

418 The order appointing a pretrial master is vitally important in
419 informing the master and the parties about the nature and extent of
420 the master's duties and authority. Care must be taken to make the
421 order as precise as possible. The parties must be given notice and
422 opportunity to be heard on the question whether a master should be
423 appointed and on the terms of the appointment. To the extent
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424 possible, the notice should describe the master's proposed duties,
425 time to complete the duties, standards of review, and compensation.
426 Often it will be useful to engage the parties in the process of
427 identifying the master, inviting nominations, and reviewing potential
428 candidates. Party involvement may be particularly useful if a pretrial
429 master is expected to promote settlement.

430 Pre..sen.t R-l- 53 .... ct histor -...... that appo.in.tmen..t o
431 a .. aste.r . iay lengthen, n re.. ......duc, the i.i. eq d to re..ach
432 judgmen~it. Rak. 53(d)(i) direc~ts the ninsater, to plULAed with all
433 1reas1abll dliI.IILI, glnd rIeLogiLL, the rght of a plarty tU lmoUveLl

434 a.. orderdi r.. .,c ting .th , peed....... t e p........ di . g....d m.-ake th,
435 repot-t. Today, a miaster shul be appoinited on~ly wheni tln..
436 rneiiii~it is caltlated to spe nftimiate dipsto of the ac.tioni.

438 by ....... i.. that th. ..... .de direct the--- te i to pro eed
439 with all reaI.UIIabfe dllLI.,.

440 Rule 53(b)(2) als-o requires precise designation of the master's
441 duties and authority. Thler should be nu doubt amon.,llell iiaUte athd
442 ,fis to the task, to tabe, performe Ld andthe aloLatiul of powLer

444 of any investigating or enforcement duties is particularly important.
445 Clear delineation of topics for any reports or recommendations is also
446 an important part of this process. And fit alsto is important to protect
447 against delay by establishing a time schedule for performing the
448 assigned duties. Early designation of the procedure for fixing the
449 master's compensation also may provide useful guidance to the
450 parties. And a puthoin. mllay shw the -value. uof dLsLtibing speific
451 a•illary powers that have proved usefi IllI LIIyillr .lt morlLe
452 gener.ally d ...ib.d duties.

453 Ex parte communications between a master and the court
454 present troubling questions. Often Ordinarily the order should
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455 prohibit such communications apart from administrative matters,
456 assuring that the parties know where authority is lodged at each step
457 of the proceedings. Prohibiting ex parte communications between
458 master and court also can enhance the role of a settlement master by
459 assuring the parties that settlement can be fostered by confidential
460 revelations that will not be shared with the court. Yet there may be
461 circumstances in which the master's role is enhanced by the
462 opportunity for ex parte communications with the court. A master
463 assigned to help coordinate multiple proceedings, for example, may
464 benefit from off-the-record exchanges with the court about logistical
465 matters. The rule does not directly regulate these matters. It requires
466 only that the court find good cause and address the topic in the order
467 of appointment.

468 Similarly difficult questions surround ex parte communications
469 between a master and the parties. Ex parte communications may be
470 essential in seeking to advance settlement. Ex parte communications
471 also may prove useful in other settings, as with in camera review of
472 documents to resolve privilege questions. In most settings, however,
473 ex parte communications with the parties should be discouraged or
474 prohibited. The rule does not provide direct guidance, but does
475 requires that the court address the topic in the order of appointment.

476 Subdivision (b)(2)(C) provides that the appointment order must
477 state the nature of the materials to be preserved and filed as the record
478 of the master's activities, and (b)(2)(D) requires that the order state
479 the method of filing the record. It is not feasible to prescribe the
480 nature of the record without regard to the nature of the master's
481 duties. The records appropriate to discovery duties may be different
482 from those appropriate to encouraging settlement, investigating
483 possible violations of a complex decree, or making recommendations
484 for trial findings. A basic requirement, however, is that the master
485 must make and file a complete record of the evidence considered
486 in making or recommending findings of fact on the basis of
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487 evidence. The order of appointment should routinely include this
488 requirement unless the nature of the appointment precludes any
489 prospect that the master will make or recommend evidence-based
490 findings of fact. In some circumstances it may be appropriate for a
491 party to file materials directly with the court as provided by Rule 5(e),
492 but in many circumstances filing with the court may be inappropriate.
493 Confidentiality is vita*y important with respect to many materials
494 that may properly be considered by a master. Materials in the record
495 can be transmitted to the court, and filed, in connection with review
496 of a master's order, report, or recommendations under subdivisions
497 (f) and (g). Independently of review proceedings, the court may direct
498 filing of any materials that it wishes to make part of the public record.

499 The provision in subdivision (b)(2)(D) that the order must
500 state the standards for reviewing the master's orders, findings,
501 and recommendations is a reminder of the provisions of
502 subdivision (g)(3) that recognize stipulations for review less
503 searching than the presumptive requirement of de novo decision
504 by the court. Subdivision (b)(2)(D) does not authorize the court
505 to supersede the limits of subdivision (2)(3).

506 In setting the procedure for fixing the master's compensation, it
507 is useful at the outset to establish specific guidelines to control total
508 expense. The order of souuiiItIIII, state th. basis 1, t•lrms IId
509 procdures for fixi •t i tiou. WVhen, thr is an appairent
510 danger that the LAen• 712 -ay ri-oVe u.. .. t.fiably bttrel_ .... to a
511 party or disp•ipuitioliatl.. to tL iild. uf tle case, it also miay el.p tu
512 Pr ovd afo a.,Ap .,PLU LuLal budIet and for regula l.poits on
513 etIulati-v xapLI-* 1 5. The court has power under subdivision (h) to
514 change the basis and terms for determining compensationbtit shottid
515. .......... the. ... •i uo anj.fai. stu-piil after notice to the parties.

516 The provision in Rule 53(b)(3) for amending the order of
517 appointment is as important as the provisions for the initial order.
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518 Nw op... 5poirtuniniiesi for use.ful asi.inii.,iit may ii-g as th!e ...... a!
519 process .unfulds, , eve ini latertage of the lifigatinu. Cnuiiversy,
520 Ap i.inee may sw that a. in.itial assignmint was too bouad o,
521 a-Iibitiuu, an1d should be limitedI or evoked. It veni mllay llappln that

52 thfirst. masLllO.ter is illI-sUtifd to Uthe caIse anlld shoutlld be rletiaced.

523 Anything that could be done in the initial order can be done by
524 amendment. The hearing requirement can be satisfied by an
525 opportunity to make written submissions unless the circumstances
526 require live testimony.

527 Subdivision (b)(4) permits entry of the order appointing a
528 master only after de•cribs the effee•ve, date of a master's
529 . ent-,i-m... Te a.•poimnt-me.t •annout take fft ,tntil the master has
530 filed an affidavit disclosing whether there is any ground for
531 disqualification under 28 U.S.C. § 455. If the affidavit discloses a
532 possible ground for disqualification, the order can enter
533 ean tak• ff•c•t only if the court determines that there is no ground for
534 disqualification or if the parties, knowing of the ground for
535 disqualification, consent with the court's approval to waive the
536 disqualification. The, appointmenmt ud.,, miust also r -vide an
537 -..f--tiv date, which shold be set to follo the f.l-- n of t.. e
538 (b)(4)(A) affidavit.

539 SUBDIVISION (C)

540 Subdivision (c) is a simplification of the provisions scattered
541 throughout present Rule 53. It is intended to provide the broad and
542 flexible authority necessary to discharge the master's responsibilities.
543 The most important delineation of a master's authority and duties is
544 provided by the Rule 53(b) appointing order. It is made cle...a. t.at t'--
545 ctLIIIpt povwer •efelrrd tu in1 preselnt RuLe 53(d)(2) is iU-I VsLd tu thL
546 j.dg., no.t L the..as.te
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547 SUBDIVISION (d)

548 The subdivision (d) provisions for evidentiary hearings are
549 reduced from the extensive provisions in current Rule 53. This
550 simplification of the rule is not intended to diminish the authority that
551 may be delegated to a master. Reliance is placed on the broad and
552 general terms of subdivision (c).

553 SUBDIVISION (e)

554 Subdivision (e) provides that a master's order must be filed and
555 entered on the docket. It must be promptly served on the parties, a
556 task ordinarily accomplished by mailing or other means as permitted
557 by Rule 5(b). In some circumstances it may be appropriate to have
558 the clerk's office assist the master in mailing the order to the parties.

559 SUBDIVISION (f)

560 Subdivision (f) restates some of the provisions of present Rule
561 53(e)(1). The report is the master's primary means of communication
562 with the court. The materials to be provided to support review of the
563 report will depend on the nature of the report. The master should
564 provide all portions of the record preserved under Rule 53(b)(2)(C)
565 that the master deems relevant to the report. The parties may
566 designate additional materials from the record, and may seek
567 permission to supplement the record with evidence. The court may
568 direct that additional materials from the record be provided and filed.
569 Given the wide array of tasks that may be assigned to a pretrial
570 master, there may be circumstances that justify sealing a report or
571 review record against public access - a report on continuing or failed
572 settlement efforts is the most likely example. A post-trial master may
573 be assigned duties in formulating a decree that deserve similar
574 protection. Such circumstances may even justify denying access to
575 the report or review materials by the parties, although this step should
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576 be taken only for the most compelling reasons. Sealing is much less
577 likely to be appropriate with respect to a trial master's report.

578 Before formally making an order, report, or recommendations,
579 a master may find it helpful to circulate a draft to the parties for
580 review and comment. The usefulness of this practice depends on the
581 nature of the master's proposed action.

582 A master may learn of matters outsid, te .scope of the
583 rIeferenc. Rule 53 doe lnt addrles the tu11 qe in whLthI - or hIIv
584 - ... i .matters may properly be b.o.. ht to the court's atten1tion.
585 AIattI sI dealing wlth slttlmnt effoItsII, foi examl•L, often aholdInut
586 be reported tu th• court. Othlj inattei5 may deserve different
587 teatmnIIt. if a masteI cloui %1d thata IO. lthin s•oluld be b 1 .ugllt tO
588 the court's attntion, ordin.arily the parties should be i-- f -ned of thc
5 8 9 ... . . .... . ..... .... ... . .

590 SUBDIVISION (g)

591 The provisions of subdivision (g)(1), describing the court's
592 powers to afford a hearing, take evidence, and act on a master's order,
593 report, or recommendations are drawn from present Rule 53(e)(2), but
594 are not limited, as present Rule 53(e)(2) is limited, to the report of a
595 trial master in a nonjury action. The requirement that the court
596 must afford an opportunity to be heard can be satisfied by taking
597 written submissions when the court acts on the report without
598 taking live testimony.

599 The subdivision (g)(2) time limits for objecting to - or seeking
600 adoption or modification of - a master's order, report, or
601 recommendations, are important. They are not jurisdictional. The
602 suboudinate,. roe of a iast. mminans that ,Although a court may
603 properly refuse to entertain untimely review proceedings, there-mtitt
604 be-power-to court may excuse the failure to seek timely review. The
605 basic time period is lengthened to 20 days because the present 10-day
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606 period may be too short to permit thorough study and response to a
607 complex report dealing with complex litigation. No timeimit is s e t
608 for1 action bIy the cOi't Whll 11u party uiudb take• to file uobjectinsor

609 move fo adoption or modification of a master's ........ •-- repoi-,ot.
610 recommen.datiaons. If no party asks the court to act on a master's
611 report, 9the court remains is free to adopt the master's action or to
612 disregard it at any relevant point in the proceedings. If th, comut t
613 no actioni, the. maswteri's ac..tion~ has nou effcLt ottd theL termsi of the~
614 court's ownvi orders an.d jud-•i'-- et..

615 Subdivision (g)(3) establishes the standards of review for a
616 master's findings of fact or recommended findings of fact. The court
617 must decide de novo all objections to findings of fact made or
618 recommended by the master unless the parties stipulate, with the
619 court's consent, that the findings will be reviewed for clear error or
620 - with respect to a master appointed on the parties' consent or
621 appointed to address pretrial or post-trial matters - that the findings
622 will be final. Clear-error review is more likely to be appropriate with
623 respect to findings that do not go to the merits of the underlying
624 claims or defenses, such as findings of fact bearing on a privilege
625 objection to a discovery request. Even if no objection is made, the
626 court is free to decide the facts de novo; to review for clear error
627 if an earlier approved stipulation provided clear-error review; or
628 to withdraw its consent to a stipulation for clear-error review or
629 finality, and then to decide de novo or reopen the opportunity to
630 object.

631 /) b vtre n i Subdivision (g)(3) provides seveial alterinative
632 standarLsfor Ireview of lias•b •'s fact findingsI or recommendation
633 for fact fijndijn, but the c•Oult nIiut decide de noVo all fact issues
634 the order of providapltllelit p a clear-eIruI standa1d o
635 1'VIM or theL patties tiputlate with the court's iconiset that the
636 master's findings wll be f l The determllhllationll whlthl tu
637 establish a Lleal-ellor stalIOtId of review oldi ,liarily •lhuld bL mllade
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638 at te., time of th initial order of app.in.ti. •.n.t. Although. the .rd
639 ...ay be a ...mended to etablis, thi.s sandad at any time. afte.noti.. to
640 the patieCs under. Rule 53(b)(3), suh an am.ndm.nt should be m.ade
641 only with the c ..onst of theL patties or- for oumpe.ing •..... The
642 maitk/ may rely Un the /Axp/tatiwt of de novo ukit/nninatiuon b the
643 court in, condu•ting proceedings before the master. If a clea,-L,,o,
644 stantdard otf Lrview is set by the oruder of apuointmuent, apprlation of
645 the standard will be as malllable in this context as it is inl Rtle 52; in
646 applying the ulean-eror stanmdard, nioreo-ver, the curuit imay take
647 aceount of the fact that the ref atinhip betw eeI a uuit anid a rnaste,
648 is not theu sainem as the m•eatiouihip betw•en a, appellate cumrt and a
649 trial .... t. A court mmmay no.t a..d the .master's finding or
650 rcmuumenmmdations greaterwight than i clat-mu uiu ui
651 without the co.ns .t of the pat ties, lear- .. t. ... view mi . . . ... :t.ou
652 limit of apptopiiatc. deferenum. to a matena~ Parties who wish to
653 expedite proceedings, hoevt tmay - with the curt's consnuti
654 tiplatk thattematr',, s wikatui be fllt Llll •blkf,-+.

655 in' coin bott!.t

656 1ahtui .ed the ditieto bewe tra and the othe dut

657 be assme 1o a') niaster 1rsn-tf-362 esb1 1

658 e master's 2-y Off :- - a ..... t
659 be t .. ............ .1 .1i.. . t, h
660 cla tha th fftde no a2 maser shul be rrpos

661 t ke , fs tht br on, I r eve•/ to • ,i•s thiei
662 ca be 1nd oni fir th mote'-rtmtnes VB
663 .How -ft" 352 U.S. 249 (f 97i. T

664 t o anneals 4.-- 1 Article iff A. p- HI
665 udz fro stnner h Artcl f TIT osiilt to1. decid

666 ultimate 1ss es f ...... . r..... . ..........
667 error st d Se k/kk/ r. Mi-, 77of a-o., I i-.-v-7 i.'vV 935, 95-9hV

668 ( . ....i.. H . .i,, b... r.7 o. . 1....... 9 ,. 2 69. H,:- . ., .
669 h t ), it Bitu in Iou ,a 'a A ,l 1, Ain ii
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702 hehe, to establish a dff r. t stan.dard of re..view in the.. order o.
703 appcliitiiieitr ldillally 1houldb be lmade, at thI tiIIme of thL illlitial oIrde.

704 hlth~u•h the uida i&may be amn.ded to depart fioni the p

705 stanldlJ at anf tiii aftk notic. to the at upr k/tinder Ruli 53(b)(3),
706 ll an am-undmenlIt should be m lade only with the olnslnt of thU

707 ......... for compel....ling reasons.. The .aiti . .may rely on the
708 an.ticipated standad of . . .vi. in con.ducting proce ..euding before th.-
709 lmaskt. Whentji a cleat-k/tor staldard oflreview applies, applicati-on of

710 the standard ll ill be as 1m-alleable in this lcotext as it is in R•tlt 52-, in
711 applying. th. H•ar-error standard, I1L. .v.i.. .... .the court may take
712 account of the faet that the relations~hip between a curtm anid a niastu

713 is not the sarne as the reiationship between ani appyilate cur~t anid an

714 trial ourut. A court may nut aeuumd the maste r's findings o

715 ... mmn... dati.. . it than . . . . . . . m-um t.view permits. -

716 without the eonsuiit of the parties; elear-ermum re-view mnarks the outer

717 limi~t of approupriate deference to a mnaster. Parties who w ish to

718 expedite proccedings, however, mmay - with the curut's consenit

719 stipulatl that the master's findings will be final.

720 Aben consent of thu at M~Uestiuii of law cannot bu

721 delegated for final resolutionI by a mnaster. As with mmatters of fact, a

722 paity itlatiull eai mmake the mnaster's disposition of legal question

7123 final . .. .. onl if .tljr ........ w sam d o th p rie' -consent or .... . ... .. .....
74 arrkointdll.1 toIk la/ Iaddes pre/l~Otrial311 o ok/LVtrial mat/Oter anKld the llt-irt-

725 consenits to the stipnlatiuii.

726 Under Rule 53(a)(4), the court must decide de novo all
727 objections to conclusions of law made or recommended by a
728 master. As with findinL of fact, the court also may decide
729 conclusions of law de novo when no objection is made.

730 Apart from factual and legal questions, masters often make
731 determinations that, when made by a trial court, would be treated as
732 matters of procedural discretion. The court may set a standard for
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733 review of such matters in the order of appointment, and may amend
734 the order to establish the standard. If no standard is set by the original
735 or amended order appointing the master, review of procedural matters
736 is for an abuse of discretion. ThL ab...-u..discion standard i a5
737 dependen on ... ... specific = type %if procedura is ti involve in this.. ,...l

738 as.,u1, in any ,the. in additiL.U, tThe subordinate role of the

739 master means that the trial court's review for abuse of discretion fs
740 mueh may be more searching than the review that an appellate court
741 makes of a trial court. A trial ja g wh be•evs that a master has
742 erred has ample. a.th..ity to correct theerrr..

743 [If .. bd iv iiui. (g)(5) is not adopted, t... ---... ..tt. Note wo ld

744 say. No standard of review is .. t For. . i.i... on. prc....d.ial m..atte...

745 Th court may .t stan.dards of - .evie i...n-..... toder apoin.ting the
746 Tn..te_, see Rtilr 53(b)(2)( --), otay f ac the issue Uoly when11 it

747 aii•s,. if a standard is, not st in the order appoinDing the master, a

748 party 3se. iking rieview may astk thel •ourt tU state thL standaird f rev'ie

749 bief. e.. f•.a .miii. the. aigam ent.... on ... i...1... . ]

750 SUBDIVISION (h)

751 The need to pay compensation is a substantial reason for care in
752 appointing private persons as masters. The burden un te par-ties can
753 be .. re u e to. so m .. ... ... . .... .. .. .. . .. .. b-y .. ......... .th .......ie le en

754 of tie maste.'s -ffi- One court has en-doe .d the suggestion that a

755 attoUnUy-nIaI.D should bL oDmpeInsated at a rate of abUut half that

756 earlned b private attui.ayS ia ommenrial mnatters. See Reed v.
75Cevlan , fl,,, f , q_,,.,.- -2dý3,76 i ,_r. t99. i~n--event

758 a dis.ounteid pbliU-3%I ¥ D1%, I ".,all npll.i substanitiaL burdes.

759 Payment of the master's fees must be allocated among the
760 parties and any property or subject-matter within the court's control.
761 Mlany factors, tuu IImIus1u tU eliln.imati, milay affeLt the allocatioun.

762 The amount in controversy and the means of the parties may provide
763 some guidance in making the allocation., afthuuh•- it is liky.. to t,
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764 ... lllOLtallt in the initial decisiun •hether to appuint a llla•Lt, ald

765 whtLIl to set anl eAxLpense limit at the outst. The inans of the parties

766 aLso m.iay be~ lin1id, ed, and maty b• particulaIly imIpotant if thIr~ is

767 a mnarked imbalanceae.,t.,SO, u -Although there is a iisk that a

768 ..ia... may feel somehow beholde .to a veil-endowed party who

769 pays a nmajul poution uf the f1•.e, there amtI.e-- g!-eatI rismtaks of

770 Unfairni aand tuatgie, mmmaiiptulatio if co~as ts lu up againrt

771 a party ..•hcan ,ll affrid to pay. The nature of the dispute also may

772 be important - parties pursuing matters of public interest, for
773 example, may deserve special protection. A party whose
774 unreasonable behavior has occasioned the need to appoint a master,
775 on the other hand, may properly be charged all or a major portion of
776 the master's fees. It may be proper to revise an interim allocation
777 after decision on the merits. The revision need not await a decision
778 that is final for purposes of appeal, but may be made to reflect
779 disposition of a substantial portion of the case.

780 The basis and terms for fixing compensation should be stated in
781 the order of appointment. The court retains power to alter the initial
782 basis and terms, after notice and an opportunity to be heard, but
783 should protect the parties against unfair surprise.

784 The provision of former Rule 53(a) that the "provision for
785 compensation shall not apply when a United States Magistrate
786 Judge is designated to serve as a master" is deleted as
787 unnecessary. Other provisions of law preclude compensation.

788 SUBf..V.S.ON (i)

789 This subdivi•ion a.. ...... forward presnt Rule 53(f). it is
790 changed, however, to emphasize that a m.agistrate judge shold be
791 ..... d as a . mastr only when.. justified by Mc.. .ptiu..al
792 ....... .tan. . - .... d ..i .. a m.a.. i .. a.. j . _ s.l. ,i n .. t be appoin •

793 as a master to disLha 6l dutiS that I tltd be dilshagled in1 the

794 oapat uf iatlate juuk . 2s u.s.C. § 636(L)(2) plivid~e folU
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795 designatiun of a maaistuatejudge tu ser v, as a speciaA maater pturuaInt

796 to the F. . i...dia R..l. . of i l"-1 .... .. Th. . .. .. .. .a. adopted

797 before l1ater statutit that eApalnded the duti that a Umagis•lateL udg

798 m.ayy pear,,,a ,nagistrate judg.- Stuuiivi. (.) - recognizes .t,•
799 .. ... . .. 11 ........ ... im l m e t t .................... ..to ................

800 judges fa.t.o. as . a.. gi-t-ajudg s vvh. .. ve. .anth riz... . by § 636.

801 ... .• .. .. i. o.ther .tatuti. . that a..th. .i. . the appoin.tme. nt o.

802 .. tate jd.. .g as special .. aster, however .ay be i..... . ,, o

803 acc,-,ing to their tens, an eAaImple is prowie by 42 u.s.C. §
804 20,_-,5(f)(5). Sec th- discussion in ....... s... (a). Because the

805 uatej uue rmin05•is ajttdicial officer•, the parties cannot consent

806 to Waive... dijta.•ific..ati.. under 28.u.s.C. § 455 in. the. way that Rul

5t3 (a)( 2 ) , p,•n1v it with respIet t'o a maste.r who isniIut ajudiiLai oic.I
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RULE 23

Rule 23. Class Actions

1 (c) Determining by Order Whether to Certify a
2 Class Action; Appointing Class Counsel; Notice and
3 Membership in Class; Judgment; Multiple Classes and
4 Subclasses.

5 (1) (A) When a person sues or is sued as a
6 representative of a class, the court must - at an
7 early practicable time - determine by order
8 whether to certify the action as a class action.

9 (B) An order certifying a class action must
10 define the class and the class claims, issues, or
11 defenses, and must appoint class counsel under Rule
12 23(g).

13 (C) An order under Rule 23(c)(1) may be
14 altered or amended before final judgment.

15 (2) (A) For any class certified under Rule 23(b)(1)
16 or (2), the court may direct appropriate notice to the
17 class.

18 (B) For any class certified under Rule 23(b)(3),
19 the court must direct to class members the best
20 notice practicable under the circumstances,
21 including individual notice to all members who can
22 be identified through reasonable effort. The notice
23 must concisely and clearly state in plain, easily
24 understood language:
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25 0 the nature of the action,

26 • the definition of the class certified,

27 • the class claims, issues, or defenses,

28 * that a class member may enter an

29 appearance through counsel if the

30 member so desires,

31 that the court will exclude from the

32 class any member who requests

33 exclusion, stating when and how

34 members may elect to be excluded,
35 and

36 the binding effect of a class

37 judgment on class members under

38 Rule 23(c)(3).

39

Committee Note

1 Subdivision (c). Subdivision (c) is amended in several respects.

2 The requirement that the court determine whether to certify a class "as

3 soon as practicable after commencement of an action" is replaced by

4 requiring determination "at an early practicable time." The notice
5 provisions are substantially revised.

6 Paragraph (1). Subdivision (c)(1)(A) is changed to require that

7 the determination whether to certify a class be made "at an early
8 practicable time." The "as soon as practicable" exaction neither
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9 reflects prevailing practice nor captures the many valid reasons that
10 may justify deferring the initial certification decision. See Willging,
11 Hooper & Niemic, Empirical Study of Class Actions in Four Federal
12 District Courts: Final Report to the Advisory Committee on Civil
13 Rules 26-26 (Federal Judicial Center 1996).

14 Time may be needed to gather information necessary to make
15 the certification decision. Although an evaluation of the probable
16 outcome on the merits is not properly part of the certification
17 decision, discovery in aid of the certification decision often includes
18 information required to identify the nature of the issues that actually
19 will be presented at trial. In this sense it is appropriate to conduct
20 controlled discovery into the "merits," limited to those aspects
21 relevant to making the certification decision on an informed basis.
22 Active judicial supervision may be required to achieve the most
23 effective balance that expedites an informed certification
24 determination without forcing an artificial and ultimately wasteful
25 division between "certification discovery" and "merits discovery." A
26 critical need is to determine how the case will be tried. An increasing
27 number of courts require a party requesting class certification to
28 present a "trial plan" that describes the issues likely to be presented
29 at trial and tests whether they are susceptible of class-wide proof. See
30 Manual For Complex Litigation Third, § 21.213, p. 44; § 30.11, p.
31 214; § 30.12, p. 215.

32 Other considerations may affect the timing of the certification
33 decision. The party opposing the class may prefer to win dismissal
34 or summary judgment as to the individual plaintiffs without
35 certification and without binding the class that might have been
36 certified. Time may be needed to explore designation of class
37 counsel under Rule 23(g), recognizing that in many cases the need to
38 progress toward the certification determination may require
39 designation of interim counsel under Rule 23(g)(2)(A).
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40 Although many circumstances may justify deferring the

41 certification decision, active management may be necessary to ensure

42 that the certification decision is not unjustifiably delayed.

43 Subdivision (c)(1)(C) reflects two amendments. The provision

44 that a class certification "may be conditional" is deleted. A court that

45 is not satisfied that the requirements of Rule 23 have been met should

46 refuse certification until they have been met. The provision that

47 permits alteration or amendment of an order granting or denying class

48 certification is amended to set the cut-off point at final judgment

49 rather than "the decision on the merits." This change avoids the

50 possible ambiguity in referring to "the decision on the merits."

51 Following a determination of liability, for example, proceedings to

52 define the remedy may demonstrate the need to amend the class

53 definition or subdivide the class. In this setting the final judgment

54 concept is pragmatic. It is not the same as the concept used for appeal

55 purposes, but it should be flexible, particularly in protracted

56 litigation.

57 The authority to amend an order under Rule 23(c)(1) before final

58 judgment does not restore the practice of "one-way intervention" that
59 was rejected by the 1966 revision of Rule 23. A determination of

60 liability after certification, however, may show a need to amend the

61 class definition. Decertification may be warranted after further

62 proceedings.

63 Paragraph (2). The first change made in Rule 23(c)(2) is to call

64 attention to the court's authority - already established in part by

65 Rule 23(d)(2) - to direct notice of certification to a Rule 23(b)(1) or

66 (b)(2) class. The present rule expressly requires notice only in actions

67 certified under Rule 23(b)(3). Members of classes certified under

68 Rules 23(b)(1) or (b)(2) have interests that may deserve protection by

69 notice.
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70 The authority to direct notice to class members in a (b)(1) or

71 (b)(2) class action should be exercised with care. For several reasons,
72 there may be less need for notice than in a (b)(3) class action. There
73 is no right to request exclusion from a (b)(1) or (b)(2) class. The

74 characteristics of the class may reduce the need for formal notice.
75 The cost of providing notice, moreover, could easily cripple actions
76 that do not seek damages. The court may decide not to direct notice
77 after balancing the risk that notice costs may deter the pursuit of class
78 relief against the benefits of notice.

79 When the court does direct certification notice in a (b)(1) or
80 (b)(2) class action, the discretion and flexibility established by
81 subdivision (c)(2)(A) extend to the method of giving notice. Notice
82 facilitates the opportunity to participate. Notice calculated to reach
83 a significant number of class members often will protect the interests
84 of all. Informal methods may prove effective. A simple posting in a
85 place visited by many class members, directing attention to a source
86 of more detailed information, may suffice. The court should consider
87 the costs of notice in relation to the probable reach of inexpensive
88 methods.

89 If a Rule 23(b)(3) class is certified in conjunction with a (b)(2)
90 class, the (c)(2)(B) notice requirements must be satisfied as to the
91 (b)(3) class.

92 The direction that class-certification notice be couched in plain,
93 easily understood language is a reminder of the need to work
94 unremittingly at the difficult task of communicating with class
95 members. It is difficult to provide information about most class
96 actions that is both accurate and easily understood by class members
97 who are not themselves lawyers. Factual uncertainty, legal
98 complexity, and the complication of class-action procedure raise the
99 barriers high. The Federal Judicial Center has created illustrative
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100 clear-notice forms that provide a helpful starting point for actions

similar to those described in the forms.

RULE 23(e): REVIEW OF SETTLEMENT

Rule 23. Class Actions

1 (e) Settlement, Voluntary Dismissal, or Compromise.

2 (1) (A) The court must approve any settlement,
3 voluntary dismissal, or compromise of the claims,

4 issues, or defenses of a certified class.

5 (B) The court must direct notice in a

6 reasonable manner to all class members who

7 would be bound by a proposed settlement,

8 voluntary dismissal, or compromise.

9 (C) The court may approve a settlement,

10 voluntary dismissal, or compromise that would

11 bind class members only after a hearing and on

12 finding that the settlement, voluntary dismissal, or

13 compromise is fair, reasonable, and adequate.

14 (2) The parties seeking approval of a settlement,
15 voluntary dismissal, or compromise under Rule 23(e)(1)

16 must file a statement identifying any agreement made in

17 connection with the proposed settlement, voluntary

18 dismissal, or compromise.
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19 (3) In an action previously certified as a class

20 action under Rule 23(b)(3), the court may direct that the

21 Rule 23(e)(1)(B) notice state terms that afford a new

22 opportunity to request exclusion to individual class

23 members who did not request exclusion during an earlier

24 period for requesting exclusion.

25 (4) (A) Any class member may object to a

26 proposed settlement, voluntary dismissal, or

27 compromise that requires court approval under

28 Rule 23(e)(1)(A).

29 (B) An objection made under Rule

30 23(e)(4)(A) may be withdrawn only with the

court's approval.

Committee Note

1 Subdivision (e). Subdivision (e) is amended to strengthen the

2 process of reviewing proposed class-action settlements. Settlement

3 may be a desirable means of resolving a class action. But court

4 review and approval are essential to assure adequate representation of

5 class members who have not participated in shaping the settlement.

6 Paragraph (1). Subdivision (e)(1)(A) expressly recognizes the

7 power of a class representative to settle class claims, issues, or

8 defenses.

9 Rule 23(e)(1)(A) resolves the ambiguity in former Rule 23(e)'s

10 reference to dismissal or compromise of "a class action." That

11 language could be - and at times was - read to require court
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41 The court must make findings that support the conclusion that
42 the settlement is fair, reasonable, and adequate. The findings must be
43 set out in sufficient detail to explain to class members and the
44 appellate court the factors that bear on applying the standard.

45 Settlement review also may provide an occasion to review the
46 cogency of the initial class definition. The terms of the settlement
47 themselves, or objections, may reveal divergent interests of class
48 members and demonstrate the need to redefine the class or to
49 designate subclasses.

50 Paragraph (2). Subdivision (e)(2) requires parties seeking
51 approval of a settlement, voluntary dismissal, or compromise under
52 Rule 23(e)(1) to file a statement identifying any agreement made in
53 connection with the settlement. This provision does not change the
54 basic requirement that the parties disclose all terms of the settlement
55 or compromise that the court must approve under Rule 23(e)(1). It
56 aims instead at related undertakings that, although seemingly
57 separate, may have influenced the terms of the settlement by trading
58 away possible advantages for the class in return for advantages for
59 others. Doubts should be resolved in favor of identification.

60 Further inquiry into the agreements identified by the parties
61 should not become the occasion for discovery by the parties or
62 objectors. The court may direct the parties to provide to the court or
63 other parties a summary or copy of the full terms of any agreement
64 identified by the parties. The court also may direct the parties to
65 provide a summary or copy of any agreement not identified by the
66 parties that the court considers relevant to its review of a proposed
67 settlement. In exercising discretion under this rule, the court may act
68 in steps, calling first for a summary of any agreement that may have
69 affected the settlement and then for a complete version if the
70 summary does not provide an adequate basis for review. A direction
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71 to disclose a summary or copy of an agreement may raise concerns of
72 confidentiality. Some agreements may include information that
73 merits protection against general disclosure. And the court must
74 provide an opportunity to claim work-product or other protections.

75 Paragraph (3). Subdivision (e)(3) authorizes the court to permit
76 class members to elect exclusion from a class certified under Rule
77 23(b)(3) after settlement terms are announced. An agreement by the
78 parties themselves to permit class members to elect exclusion at this
79 point by the settlement agreement may be one factor supporting
80 approval of the settlement. Often there is an opportunity to opt out at
81 this point because the class is certified and settlement is reached in
82 circumstances that lead to simultaneous notice of certification and
83 notice of settlement. In these cases, the basic opportunity to elect
84 exclusion applies without further complication. In some cases,
85 particularly if settlement appears imminent at the time of certification,
86 it may be possible to achieve equivalent protection by deferring notice
87 and the opportunity to elect exclusion until actual settlement terms
88 are known. This approach avoids the cost and potential confusion of
89 providing two notices and makes the single notice more meaningful.
90 But notice should not be delayed unduly after certification in the hope
91 of settlement.

92 Paragraph (3) creates a new opportunity to elect exclusion for
93 cases that settle after a certification decision if the earlier opportunity
94 to elect exclusion provided with the certification notice has expired
95 by the time of the settlement notice. A decision to remain in the class
96 is likely to be more carefully considered and is better informed when
97 settlement terms are known.

98 The class embraced by a proposed settlement may be defined to
99 include members who were not included in an earlier definition and

100 who have not had the earlier opportunity to request exclusion that was
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101 available to other class members. The new members must be allowed
102 an opportunity to request exclusion. The need to afford some class
103 members this first opportunity to request exclusion may weigh in
104 favor of extending a new exclusion opportunity to other class
105 members.

106 The opportunity to request exclusion from a proposed settlement
107 is limited to members of a (b)(3) class. Exclusion may be requested
108 only by individual class members; no class member may purport to
109 opt out other class members by way of another class action.

110 The decision whether to allow a new opportunity to elect
111 exclusion is confided to the court's discretion. The decision whether
112 to permit a new opportunity to opt out should turn on the court's level
113 of confidence in the extent of the information available to evaluate
114 the fairness, reasonableness, and adequacy of the settlement. Some
115 circumstances may present particularly strong evidence that the
116 settlement is reasonable. The facts and law may have been well
117 developed in earlier litigation, or through extensive pretrial
118 preparation in the class action itself. The settlement may be reached
119 at trial, or even after trial. Parallel enforcement efforts by public
120 agencies may provide extensive information. Other circumstances as
121 well may enhance the court's confidence that a new opt-out
122 opportunity is not needed.

123 The terms set for permitting a new opportunity to elect exclusion
124 from the proposed settlement of a Rule 23(b)(3) class action may
125 address concerns of potential misuse. The court might direct, for
126 example, that class members who elect exclusion are bound by
127 rulings on the merits made before the settlement was proposed for
128 approval. Still other terms or conditions may be appropriate.
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129 Paragraph (4). Subdivision (e)(4) confirms the right of class
130 members to object to a proposed settlement, voluntary dismissal, or
131 compromise. The right is defined in relation to a disposition that,
132 because it would bind the class, requires court approval under
133 subdivision (e)(1)(C).

134 Subdivision (e)(4)(B) requires court approval for withdrawal of
135 objections made under subdivision (e)(4)(A). Review follows
136 automatically if the objections are withdrawn on terms that lead to
137 modification of the settlement with the class. Review also is required
138 if the objector formally withdraws the objections. If the objector
139 simply abandons pursuit of the objection, the court may inquire into
140 the circumstances.

141 Approval under paragraph (4)(B) may be given or denied with
142 little need for further inquiry if the objection and the disposition go
143 only to a protest that the individual treatment afforded the objector
144 under the proposed settlement is unfair because of factors that
145 distinguish the objector from other class members. Different
146 considerations may apply if the objector has protested that the
147 proposed settlement is not fair, reasonable, or adequate on grounds
148 that apply generally to a class or subclass. Such objections, which
149 purport to represent class-wide interests, may augment the
150 opportunity for obstruction or delay. If such objections are
151 surrendered on terms that do not affect the class settlement or the
152 objector's participation in the class settlement, the court often can
153 approve withdrawal of the objections without elaborate inquiry.

154 Once an objector appeals, control of the proceeding lies in the
155 court of appeals. The court of appeals may undertake review and
156 approval of a settlement with the objector, perhaps as part of appeal
157 settlement procedures, or may remand to the district court to take
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158 advantage of the district court's familiarity with the action and
settlement.

RULE 23(g): CLASS COUNSEL

Rule 23. Class Actions

I (g) Class Counsel.

2 (1) Appointing Class Counsel.

3 (A) Unless a statute provides otherwise, a court
4 that certifies a class must appoint class counsel.

5 (B) An attorney appointed to serve as class
6 counsel must fairly and adequately represent the
7 interests of the class.

8 (C) In appointing class counsel, the court

9 (i) must consider:

10 0 the work counsel has done in
11 identifying or investigating
12 potential claims in the action,

13 0 counsel's experience in handling
14 class actions, other complex
15 litigation, and claims of the type
16 asserted in the action,
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17 0 counsel's knowledge of the
18 applicable law,

19 0 the resources counsel will commit
20 to representing the class;

21 (ii) may consider any other matter
22 pertinent to counsel's ability to fairly and
23 adequately represent the interests of the class;

24 (iii) may direct potential class counsel
25 to provide information on any subject
26 pertinent to the appointment and to propose
27 terms for attorney fees and nontaxable costs;
28 and

29 (iv) may make further orders in
30 connection with the appointment.

31 (2) Appointment Procedure.

32 (A) The court may designate interim counsel
33 to act on behalf of the putative class before
34 determining whether to certify the action as a class
35 action.

36 (B) When there is one applicant for
37 appointment as class counsel, the court may
38 appoint that applicant only if the applicant is
39 adequate under Rules 23(g)(1)(B) and (C). If more
40 than one adequate applicant seeks appointment as
41 class counsel, the court must appoint the applicant
42 best able to represent the interests of the class.
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43 (C) The order appointing class counsel may
44 include provisions about the award of attorney fees
45 or nontaxable costs under Rule 23(h).

46

Committee Note

I Subdivision (g). Subdivision (g) is new. It responds to the
2 reality that the selection and activity of class counsel are often
3 critically important to the successful handling of a class action. Until
4 now, courts have scrutinized proposed class counsel as well as the
5 class representative under Rule 23(a)(4). This experience has
6 recognized the importance of judicial evaluation of the proposed
7 lawyer for the class, and this new subdivision builds on that
8 experience rather than introducing an entirely new element into the
9 class certification process. Rule 23(a)(4) will continue to call for

10 scrutiny of the proposed class representative, while this subdivision
11 will guide the court in assessing proposed class counsel as part of the
12 certification decision. This subdivision recognizes the importance of
13 class counsel, states the obligation to represent the interests of the
14 class, and provides a framework for selection of class counsel. The
15 procedure and standards for appointment vary depending on whether
16 there are multiple applicants to be class counsel. The new
17 subdivision also provides a method by which the court may make
18 directions from the outset about the potential fee award to class
19 counsel in the event the action is successful.

20 Paragraph (1) sets out the basic requirement that class counsel
21 be appointed if a class is certified and articulates the obligation of
22 class counsel to represent the interests of the class, as opposed to the
23 potentially conflicting interests of individual class members. It also

May 20, 2002



Report of the Civil Rules Advisory Committee
Page -108-

24 sets out the factors the court should consider in assessing proposed
25 class counsel.

26 Paragraph (1)(A) requires that the court appoint class counsel to
27 represent the class. Class counsel must be appointed for all classes,
28 including each subclass that the court certifies to represent divergent
29 interests.

30 Paragraph (1)(A) does not apply if "a statute provides
31 otherwise." This recognizes that provisions of the Private Securities
32 Litigation Reform Act of 1995, Pub. L. No. 104-67, 109 Stat. 737
33 (1995) (codified in various sections of 15 U.S.C.), contain directives
34 that bear on selection of a lead plaintiff and the retention of counsel.
35 This subdivision does not purport to supersede or to affect the
36 interpretation of those provisions, or any similar provisions of other
37 legislation.

38 Paragraph I(B) recognizes that the primary responsibility of
39 class counsel, resulting from appointment as class counsel, is to
40 represent the best interests of the class. The rule thus establishes the
41 obligation of class counsel, an obligation that may be different from
42 the customary obligations of counsel to individual clients.
43 Appointment as class counsel means that the primary obligation of
44 counsel is to the class rather than to any individual members of it.
45 The class representatives do not have an unfettered right to "fire"
46 class counsel. In the same vein, the class representatives cannot
47 command class counsel to accept or reject a settlement proposal. To
48 the contrary, class counsel must determine whether seeking the court's
49 approval of a settlement would be in the best interests of the class as
50 a whole.

51 Paragraph (1)(C) articulates the basic responsibility of the court
52 to appoint class counsel who will provide the adequate representation
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53 called for by paragraph (1)(B). It identifies criteria that must be
54 considered and invites the court to consider any other pertinent
55 matters. Although couched in terms of the court's duty, the listing
56 also informs counsel seeking appointment about the topics that
57 should be addressed in an application for appointment or in the
58 motion for class certification.

59 The court may direct potential class counsel to provide
60 additional information about the topics mentioned in paragraph (1)(C)
61 or about any other relevant topic. For example, the court may direct
62 applicants to inform the court concerning any agreements about a
63 prospective award of attorney fees or nontaxable costs, as such
64 agreements may sometimes be significant in the selection of class
65 counsel. The court might also direct that potential class counsel
66 indicate how parallel litigation might be coordinated or consolidated
67 with the action before the court.

68 The court may also direct counsel to propose terms for a
69 potential award of attorney fees and nontaxable costs. Attorney fee
70 awards are an important feature of class action practice, and attention
71 to this subject from the outset may often be a productive technique.
72 Paragraph (2)(C) therefore authorizes the court to provide directions
73 about attorney fees and costs when appointing class counsel. Because
74 there will be numerous class actions in which this information is not
75 likely to be useful, the court need not consider it in all class actions.

76 Some information relevant to class counsel appointment may
77 involve matters that include adversary preparation in a way that
78 should be shielded from disclosure to other parties. An appropriate
79 protective order may be necessary to preserve confidentiality.

80 In evaluating prospective class counsel, the court should weigh
81 all pertinent factors. No single factor should necessarily be
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82 determinative in a given case. For example, the resources counsel
83 will commit to the case must be appropriate to its needs, but the court
84 should be careful not to limit consideration to lawyers with the
85 greatest resources.

86 If, after review of all applicants, the court concludes that none
87 would be satisfactory class counsel, it may deny class certification,
88 reject all applications, recommend that an application be modified,
89 invite new applications, or make any other appropriate order
90 regarding selection and appointment of class counsel.

91 Paragraph (2). This paragraph sets out the procedure that should
92 be followed in appointing class counsel. Although it affords
93 substantial flexibility, it provides the framework for appointment of
94 class counsel in all class actions. For counsel who filed the action,
95 the materials submitted in support of the motion for class certification
96 may suffice to justify appointment so long as the information
97 described in paragraph (g)(1)(C) is included. If there are other
98 applicants, they ordinarily would file a formal application detailing
99 their suitability for the position.

100 In a plaintiff class action the court usually would appoint as
101 class counsel only an attorney or attorneys who have sought
102 appointment. Different considerations may apply in defendant class
103 actions.

104 The rule states that the court should appoint "class counsel." In
105 many instances, the applicant will be an individual attorney. In other
106 cases, however, an entire firm, or perhaps numerous attorneys who
107 are not otherwise affiliated but are collaborating on the action will
108 apply. No rule of thumb exists to determine when such arrangements
109 are appropriate; the court should be alert to the need for adequate
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110 staffing of the case, but also to the risk of overstaffing or an ungainly
111 counsel structure.

112 Paragraph (2)(A) authorizes the court to designate interim
113 counsel during the pre-certification period if necessary to protect the
114 interests of the putative class. Rule 23(c)(1)(B) directs that the order
115 certifying the class include appointment of class counsel. Before
116 class certification, however, it will usually be important for an
117 attorney to take action to prepare for the certification decision. The
118 amendment to Rule 23(c)(1) recognizes that some discovery is often
119 necessary for that determination. It also may be important to make or
120 respond to motions before certification. Settlement may be discussed
121 before certification. Ordinarily, such work is handled by the lawyer
122 who filed the action. In some cases, however, there may be rivalry or
123 uncertainty that makes formal designation of interim counsel
124 appropriate. Rule 23(g)(2)(A) authorizes the court to designate
125 interim counsel to act on behalf of the putative class before the
126 certification decision is made. Failure to make the formal designation
127 does not prevent the attorney who filed the action from proceeding in
128 it. Whether or not formally designated interim counsel, an attorney
129 who acts on behalf of the class before certification must act in the
130 best interests of the class as a whole. For example, an attorney who
131 negotiates apre-certification settlement must seek a settlement is fair,
132 reasonable, and adequate for the class.

133 Rule 23(c)(1) provides that the court should decide whether to
134 certify the class "at an early practicable time," and directs that class
135 counsel should be appointed in the order certifying the class. In some
136 cases, it may be appropriate for the court to allow a reasonable period
137 after commencement of the action for filing applications to serve as
138 class counsel. The primary ground for deferring appointment would
139 be that there is reason to anticipate competing applications to serve
140 as class counsel. Examples might include instances in which more
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141 than one class action has been filed, or in which other attorneys have
142 filed individual actions on behalf of putative class members. The
143 purpose of facilitating competing applications in such a case is to
144 afford the best possible representation for the class. Another possible
145 reason for deferring appointment would be that the initial applicant
146 was found inadequate, but it seems appropriate to permit additional
147 applications rather than deny class certification.

148 Paragraph (2)(B) states the basic standard the court should use
149 in deciding whether to certify the class and appoint class counsel in
150 the single applicant situation -- that the applicant be able to provide
151 the representation called for by paragraph (1)(B) in light of the factors
152 identified in paragraph (1)(C).

153 If there are multiple adequate applicants, paragraph (2)(B)
154 directs the court to select the class counsel best able to represent the
155 interests of the class. This decision should also be made using the
156 factors outlined in paragraph (1)(C), but in the multiple applicant
157 situation the court is to go beyond scrutinizing the adequacy of
158 counsel and make a comparison of the strengths of the various
159 applicants. As with the decision whether to appoint the sole applicant
160 for the position, no single factor should be dispositive in selecting
161 class counsel in cases in which there are multiple applicants. The fact
162 that a given attorney filed the instant action, for example, might not
163 weigh heavily in the decision if that lawyer had not done significant
164 work identifying or investigating claims. Depending on the nature of
165 the case, one important consideration might be the applicant's
166 relationship with the proposed class representative.

167 Paragraph (2)(C) builds on the appointment process by
168 authorizing the court to include provisions regarding attorney fees in
169 the order appointing class counsel. Courts may find it desirable to
170 adopt guidelines for fees or nontaxable costs, or to direct class
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171 counsel to report to the court at regular intervals on the efforts
172 undertaken in the action, to facilitate the court's later determination
173 of a reasonable attorney fee.
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Rule 23(h): Attorney Fees

Rule 23. Class Actions

2 (h) Attorney Fees Award. In an action certified as a
3 class action, the court may award reasonable attorney fees and
4 nontaxable costs authorized by law or by agreement of the
5 parties as follows:

6 (1) Motion for Award of Attorney Fees. A
7 claim for an award of attorney fees and nontaxable costs
8 must be made by motion under Rule 54(d)(2), subject to
9 the provisions of this subdivision, at a time set by the

10 court. Notice of the motion must be served on all parties
11 and, for motions by class counsel, directed to class
12 members in a reasonable manner.

13 (2) Objections to Motion. A class member, or a
14 party from whom payment is sought, may object to the
15 motion.

16 (3) Hearing and Findings. The court may hold
17 a hearing and must find the facts and state its
18 conclusions of law on the motion under Rule 52(a).

19 (4) Reference to Special Master or Magistrate
20 Judge. The court may refer issues related to the amount
21 of the award to a special master or to a magistrate judge
22 as provided in Rule 54(d)(2)(D).
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58 U.S.C. §§ 77z-l(a)(6); 78u-4(a)(6) (fee award should not exceed a

59 "reasonable percentage of the amount of any damages and

60 prejudgment interest actually paid to the class"). For a percentage

61 approach to fee measurement, results achieved is the basic starting

62 point.

63 In many instances, the court may need to proceed with care in

64 assessing the value conferred on class members. Settlement regimes

65 that provide for future payments, for example, may not result in

66 significant actual payments to class members. In this connection, the

67 court may need to scrutinize the manner and operation of any

68 applicable claims procedure. In some cases, it may be appropriate to

69 defer some portion of the fee award until actual payouts to class

70 members are known. Settlements involving nonmonetary provisions
71 for class members also deserve careful scrutiny to ensure that these

72 provisions have actual value to the class. On occasion the court's

73 Rule 23(e) review will provide a solid basis for this sort of evaluation,
74 but in any event it is also important to assessing the fee award for the

75 class.

76 At the same time, it is important to recognize that in some class

77 actions the monetary relief obtained is not the sole determinant of an

78 appropriate attorney fees award. Cf. Blanchard v. Bergeron, 489 U.S.

79 87, 95 (1989) (cautioning in an individual case against an

80 "undesirable emphasis" on "the importance of the recovery of

81 damages in civil rights litigation" that might "shortchange efforts to
82 seek effective injunctive or declaratory relief").

83 Any directions or orders made by the court in connection with
84 appointing class counsel under Rule 23(g) should weigh heavily in
85 making a fee award under this subdivision.
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86 Courts have also given weight to agreements among the parties

87 regarding the fee motion, and to agreements between class counsel

88 and others about the fees claimed by the motion. Rule 54(d)(2)(B)

89 provides: "If directed by the court, the motion shall also disclose the

90 terms of any agreement with respect to fees to be paid for the services

91 for which claim is made." The agreement by a settling party not to

92 oppose a fee application up to a certain amount, for example, is

93 worthy of consideration, but the court remains responsible to

94 determine a reasonable fee. "Side agreements" regarding fees provide

95 at least perspective pertinent to an appropriate fee award.

96 In addition, courts may take account of the fees charged by class

97 counsel or other attorneys for representing individual claimants or

98 objectors in the case. In determining a fee for class counsel, the

99 court's objective is to ensure an overall fee that is fair for counsel and

100 equitable within the class. In some circumstances individual fee

101 agreements between class counsel and class members might have

102 provisions inconsistent with those goals, and the court might

103 determine that adjustments in the class fee award were necessary as

104 a result.

105 Finally, it is important to scrutinize separately the application for

106 an award covering nontaxable costs. If costs were addressed in the

107 order appointing class counsel, those directives should be a

108 presumptive starting point in determining what is an appropriate

109 award.

110 Paragraph (1). Any claim for an award of attorney fees must be

111 sought by motion under Rule 54(d)(2), which invokes the provisions

112 for timing of appeal in Rule 58 and Appellate Rule 4. Owing to the

113 distinctive features of class action fee motions, however, the

114 provisions of this subdivision control disposition of fee motions in
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115 class actions, while Rule 54(d)(2) applies to matters not addressed in

116 this subdivision.

117 The court should direct when the fee motion must be filed. For

118 motions by class counsel in cases subject to court review of a

119 proposed settlement under Rule 23(e), it would be important to

120 require the filing of at least the initial motion in time for inclusion of

121 information about the motion in the notice to the class about the

122 proposed settlement that is required by Rule 23(e). In cases litigated

123 to judgment, the court might also order class counsel's motion to be

124 filed promptly so that notice to the class under this subdivision (h)

125 can be given.

126 Besides service of the motion on all parties, notice of class

127 counsel's motion for attorney fees must be "directed to the class in a

128 reasonable manner." Because members of the class have an interest

129 in the arrangements for payment of class counsel whether that

130 payment comes from the class fund or is made directly by another

131 party, notice is required in all instances. In cases in which settlement

132 approval is contemplated under Rule 23(e), notice of class counsel's

133 fee motion should be combined with notice of the proposed

134 settlement, and the provision regarding notice to the class is parallel

135 to the requirements for notice under Rule 23(e). In adjudicated class

136 actions, the court may calibrate the notice to avoid undue expense.

137 Paragraph (2). A class member and any party from whom

138 payment is sought may object to the fee motion. Other parties -- for

139 example, nonsettling defendants -- may not object because they lack

140 a sufficient interest in the amount the court awards. The rule does not

141 specify a time limit for making an objection. In setting the date

142 objections are due, the court should provide sufficient time after the

143 full fee motion is on file to enable potential objectors to examine the

144 motion. If a class member wishes to preserve the right to appeal
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145 should an objection be rejected, it may be necessary for the class

146 member to seek to intervene in addition to objecting.

147 The court may allow an objector discovery relevant to the

148 objections. In determining whether to allow discovery, the court

149 should weigh the need for the information against the cost and delay

150 that would attend discovery. See Rule 26(b)(2). One factor in

151 determining whether to authorize discovery is the completeness of the

152 material submitted in support of the fee motion, which depends in

153 part on the fee measurement standard applicable to the case. If the

154 motion provides thorough information, the burden should be on the

155 objector to justify discovery to obtain further information.

156 Paragraph (3). Whether or not there are formal objections, the

157 court must determine whether a fee award is justified and, if so, set

158 a reasonable fee. The rule does not require a formal hearing in all

159 cases. The form and extent of a hearing depend on the circumstances

160 of the case. The rule does require findings and conclusions under

161 Rule 52(a).

162 Paragraph (4). By incorporating Rule 54(d)(2), this provision

163 gives the court broad authority to obtain assistance in determining the

164 appropriate amount to award. In deciding whether to direct

165 submission of such questions to a special master or magistrate judge,

166 the court should give appropriate consideration to the cost and delay

that such a process might entail.
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Changes Made After Publication and Comment

Rule 23(c)(1)(B) is changed to incorporate the counsel-
appointment provisions of Rule 23(g). The statement of the method
and time for requesting exclusion from a (b)(3) class has been moved
to the notice of certification provision in Rule 23(c)(2)(B).

Rule 23(c)(1)(C) is changed by deleting all references to
"conditional" certification.

Rule 23(c)(2)(A) is changed by deleting the requirement that
class members be notified of certification of a (b)(1) or (b)(2) class.
The new version provides only that the court may direct appropriate
notice to the class.

Rule 23(c)(2)(B) is revised to require that the notice of class
certification define the certified class in terms identical to the terms
used in (c)(1)(B), and to incorporate the statement transferred from
(c)(1)(B) on "when and how members may elect to be excluded."

Rule 23(e)(1) is revised to delete the requirement that the parties
must win court approval for a precertification dismissal or settlement.

Rule 23(e)(2) is revised to change the provision that the court
may direct the parties to file a copy or summary of any agreement or
understanding made in connection with a proposed settlement. The
new provision directs the parties to a proposed settlement to identify
any agreement made in connection with the settlement.
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Rule 23(e)(3) is proposed in a restyled form of the second

version proposed for publication.

Rule 23(e)(4)(B) is restyled.

Rule 23(g)(1)(C) is a transposition of criteria for appointing

class counsel that was published as Rule 23(g)(2)(B). The criteria are

rearranged, and expanded to include consideration of experience in

handling claims of the type asserted in the action and of counsel's

knowledge of the applicable law.

Rule 23(g)(2)(A) is a new provision for designation of interim

counsel to act on behalf of a putative class before a certification

determination is made.

Rule 23(g)(2)(B) is revised to point up the differences between

appointment of class counsel when there is only one applicant and

when there are competing applicants. When there is only one

applicant the court must determine that the applicant is able to fairly

and adequately represent class interests. When there is more than one

applicant the court must appoint the applicant best able to represent
class interests.

Rule 23(h) is changed to require that notice of an attorney-fee
motion by class counsel be "directed to class members," rather than
"given to all class members."
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Recommendation

The Committee recommends adoption, with revisions, of the

amendments of Rules 23(c) and (e), and of the new Rules 23(g) and

(h), published in August 2001.

The Committee's work with Rule 23 now spans more than a

decade. Although the work has been continuous, substantially

seamless, and frequently intense, it is convenient to mark off periods

of changing directions.

The first phase, completed rather quickly, undertook a top-to-

bottom revision of all of Rule 23. The draft - in large part the work

of Judge Sam Pointer - was a remarkable undertaking. It was put

aside not for want of quality but out of concern that the Enabling Act

process could not assimilate such dramatic change in any manageable

period of time. Even the law professors who commented on less

ambitious later drafts argued that the process cannot work as intended

when too many new ideas are presented for consideration and action.

The second phase was embodied in amendments published for

comment in 1996. This phase focused on the criteria for certifying a

class under Rule 23(b)(3) and proposed a rule for certifying

settlement classes. The voluminous, clear, and conflicting advice

provided on these proposals is preserved in the four-volume Working

Papers published at the end of the process. The only amendment that

emerged from this process was addition of a new Rule 23(f)

establishing court of appeals discretion to permit an interlocutory

appeal from an order granting or denying class certification. Rule

23(f) appears to be working well, enabling courts of appeals to

resolve many uncertainties about certification and to establish a

greater uniformity of practice.
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A third phase involved a close look at mass-tort litigation,

working in large part through the ad hoc Working Group on Mass

Torts. The Report of the Advisory Committee and the Working

Group, published on February 15, 1999, raises issues that continue to

command a place on the Committee's agenda. Some of those issues

may require legislative solutions. Recommendations with respect to

consideration of legislation dealing with overlapping, duplicating, and

competing class actions are advanced in Part I B of the present report.

Other issues may be more susceptible to solutions by court rules. The

Committee continues to study settlement classes, "futures" claims,

and the possibility of adopting an opt-in class rule.

The present recommendations grow out of a more modest phase

of the Committee's work. There is no attempt to change the criteria

for class certification. The focus instead is on the process for

applying current certification criteria, review of proposed settlements,

appointment of class counsel, and making fee awards. These

proposals do not raise sensitive issues about the role of class actions
in compensating claimants whose claims do not support individual

litigation or about public enforcement values. They are not calculated

to alter the present balance between classes and class adversaries.

The purpose is to improve the administration of Rule 23.

Rule 23(c) deals with the time for determining whether to certify

a class, the contents of a certification order, and notice of

certification. The Committee recommends adoption of Rule 23(c) as
published, with some revisions.

The proposal to amend the present requirement that a class-

certification determination be made "as soon as practicable" has been

pursued for many years. The version published in 2001 departed

slightly from the version published in 1996. It now requires that the

certification determination be made "at an early practicable time."
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There was extensive comment on this proposal, focusing on the

extent of discovery that should be permitted before the certification

determination. There is a clear tension between the desire to avoid

precertification discovery that exhausts all subjects of discovery on

the merits and the need in some cases to engage in discovery that

supports an informed certification determination. This tension is

addressed in the Committee Note. After considering the many

concerns expressed in testimony and comments, the Committee

recommends publication of the Rule 23(c)(1)(A) as published.

Rule 23(c)(1)(B) defines the contents of a certification order.

Two changes of the published rule are proposed. First, the counsel-

appointment provisions of Rule 23(g) are incorporated, calling

attention to the need to appoint class counsel. Second, the direction

that the order state when and how members can elect exclusion from

a Rule 23(b)(3) class is eliminated in response to comments

suggesting that this statement cannot effectively be made until a

certification notice is prepared after the certification order.

Rule 23(c)(1)(C) as published changed the present rule that a

class certification "may be conditional" to a statement that a

certification "is conditional." This version reflected the common

practice that treats this provision as an essentially redundant

expression of the rule that a certification order can be altered or

amended. Comments expressed fear that emphasis on the conditional

nature of a certification order will encourage some courts to grant

certification without searching inquiry, relying on later developments

to determine whether certification is in fact appropriate. There also

was a reminder that the original purpose of the present provision was

to enable a court to place conditions on certification - the example

in the Committee Note was a certification conditioned on the

appearance of class representatives who would be more adequate than
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present representatives. The Committee recommends deletion of any

reference to the "conditional" nature of certification.

A change is recommended for Rule 23(c)(2)(A). The published

version required certification notice in all forms of class actions. For

(b)(1) and (2) classes, notice was to be "calculated to reach a

reasonable number of class members." Many comments expressed

strong resistance to any requirement of notice in (b)(1) and (2)

classes. Most of the resistance arose from fear that many civil rights

actions cannot bear the costs of even modest notice efforts, and would

not be filed. The Committee considered several alternative

formulations that would require notice but seek to address this

concern. In the end, it concluded that there is no satisfactory rule

language that would both require notice and ensure that worthy

actions would not be stopped at the door. The Committee

recommends that (c)(2)(A) be changed to provide simply that the

court may direct appropriate notice to a (b)(1) or (2) class. The

Committee Note is changed to direct attention to the balance between

notice costs and benefits, and to suggest that low-cost means of notice

be considered.

Rule 23(c)(2)(B) is recommended substantially as published.

Minor changes are made to the provisions defining items that must be
included in a certification notice. The notice must include the

definition of the certified class, and must state when and how

members may elect to be excluded from a (b)(3) class.

Rule 23(e). Rule 23(e) governs the requirement that a court approve

settlement of a class action. Grave concerns have been expressed in

recent years about the importance of searching review. One recent

statement is provided in The Rand Institute for Civil Justice report,
Hensler et al., Class Action Dilemmas: Pursuing Public Goals for
Private Gain. The Rule 23(e) revisions are designed to emphasize
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and strengthen the review procedure, and also to add a new provision

that authorizes the court to order a new opportunity to request

exclusion from a Rule 23(b)(3) class that settles after the first

opportunity to request exclusion has expired.

Rule 23(e)(1) states the requirement of court approval, directs

notice to the class of a proposed settlement, and states the familiar

"fair, reasonable, and adequate" standard for approval. One change

is recommended from the published version. The published version

adopted the rule, drawn by some cases from the ambiguity of present

Rule 23(e), that a court must approve a voluntary dismissal,
withdrawal, or settlement made before a determination whether to

certify a class. The approval requirement reflected two primary

concerns. Absent class members may rely on a pending class action

to toll the statute of limitations. Class allegations may be added to

draw attention to a case, to increase the pressure to settle, or to

support forum shopping opportunities. It was hoped that the approval

requirement would protect reliance and deter misuse. The comments,

however, reflected the uncertainties expressed in the Committee
Note. Many observers stated that reliance by absent class members

seldom occurs, if indeed it ever occurs. As to the desire to deter
misuse of class allegations, the problem is what effective response

can be made. A court cannot effectively coerce continued litigation

when all parties have agreed not to litigate further, and it may be

unseemly to charge the court with searching out new representatives
for the putative class. The Committee recommends changes in Rule

23(e)(1) that require court approval only for a settlement of the

claims, issues, or defenses of a certified class.

Rule 23(e)(2) addresses the problem of "side agreements" that

may have affected the negotiation of settlement terms but that do not

define the terms presented to the court for approval. As published,
Rule 23(e)(2) provided that the court may direct the parties to file a
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copy or summary of any agreement or understanding made in

connection with the proposed settlement. Many comments urged that

filing should be made mandatory, pointing out that the court has little

means to learn of side agreements and that the parties have every

incentive not to file these agreements. The Committee recommends

that Rule 23(e)(2) be modified to direct that the parties must identify

any agreement made in connection with the proposed settlement. The

reference to an "understanding" is deleted as too vague to enforce as

a mandatory subject of identification. The Committee Note is revised

substantially to reflect these changes.

Rule 23(e)(3) creates a new option that allows a court to provide

a new opportunity to elect exclusion from a (b)(3) class if a settlement

is proposed after expiration of the original time for electing exclusion.
This proposal reflects concern that inertia and a lack of understanding

may cause many class members to ignore the original exclusion

opportunity, while the identification of proposed binding settlement

terms may encourage a more thoughtful response. It also provides an

opportunity to gain information that the court can use in evaluating

the proposed settlement. Two alternative versions were published for

comment. The first was a "stronger" version, directing that notice of

the proposed settlement afford a new opportunity to elect exclusion
unless the court finds good cause to deny the opportunity. The

second version was more neutral, providing simply that the court may

direct that the notice of settlement include the second opportunity.
Many comments addressed both versions of the proposal. A cross-

section of the bar supplied both support and opposition for the
principle of a further opportunity to opt out. The common

observation that the proposal may make it more difficult to reach a

settlement agreement was divided between the view that the result

will be better terms for class members and the view that good

settlements may be defeated by a settlement opt-out opportunity. The
Committee recommends adoption of the second version in restyled
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form. It suffices to establish a discretionary authority to permit a

settlement exclusion, relying on case-by-case determinations whether

all of the surrounding circumstances suggest the need for this

opportunity.

Rule 23(e)(4) expressly recognizes the right of a class member

to object to a proposed settlement and requires that the court approve

withdrawal of an objection. The Committee recommends adoption

of the proposal as published, with a restyled version of the provision

on withdrawal.

Rule 23(g). Rule 23(g) is new. For the first time, it provides an

express procedural format for appointing class counsel. Until now,

the adequacy of class counsel has been considered as part of the Rule

23(a)(4) determination whether the named class representatives will

fairly and adequately protect the interests of the class. The role

played by counsel is important, and often central, to class

representation. Comments on Rule 23(g) commonly recognized the

value of establishing explicit directions on appointment of class

counsel. Differences were expressed on some of the details, as

described below. The Committee recommends adoption of Rule

23(g) with the changes noted.

Criteria for appointing class counsel were originally published

as Rule 23(g)(2)(B). They are relocated to become Rule 23(g)(1)(C),

placing them at the beginning of the rule. The "bullet" factor looking

to the work counsel has done in identifying or investigating potential

claims is placed first in the list as a likely starting point. Concern that

consideration of counsel's experience in class actions and complex
litigation might contribute to entrenchment of a small specialized bar
led to the addition of two new considerations: experience in handling

claims of the type asserted in the action (recognizing that counsel who

have litigated individual actions of this type may provide better
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representation than counsel who specialize in class litigation

generally), and knowledge of the applicable law. It is hoped that

these new considerations will facilitate appointment of good attorneys

who will expand the ranks of class-action counsel.

New Rule 23(g)(2)(A) reflects many comments on an issue that

was reflected in the published Committee Note but not in the

published rule. There must be a lawyer who can act on behalf of a

proposed class before the certification decision is made. If nothing

else, some lawyer must present the case for certification. In addition,
motions to dismiss or for summary judgment are common, and

discovery may be needed to support the certification determination.

Ordinarily these needs are addressed by the lawyer who filed the

action. In some cases, however, there may be rivalry or uncertainty.
Rule 23(g)(2)(A) authorizes the court to designate interim counsel to

act on behalf of the putative class before the certification decision is

made.

The published proposal generated many comments on the role

of competition among lawyers in making an appointment of class

counsel. The comments were fueled by two aspects of the published
proposal. The provision that was published as Rule 23(g)(2)(A)

provided that the court may allow a reasonable period after

commencement of the action for applications by attorneys seeking

appointment as class counsel. The Committee Note included

reflections on the occasional reliance on "auctions" to solicit
competing proposals for appointment. Although these proposals were
meant to be neutral on the value of the auction process, they were
read by many observers as an encouragement of competition in

general and of auctions in particular. The comments frequently
stressed the observation that in most class actions, it is difficult to

find even one lawyer to represent the class. Competition is not a

realistic possibility. Doubts also were expressed about the value of
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auctions to secure the most effective class representation. These

comments are reflected in the proposed revisions of Rule 23(g)(2).

The subparagraph published as 23(g)(2)(A) is deleted. A new Rule

23(g)(2)(B) emphasizes the distinction between cases in which there

is only one applicant for appointment as class counsel and cases in

which there is more than one qualified applicant. When there is only

one applicant, the court's responsibility is the familiar responsibility

to ensure that counsel will fairly and adequately represent the interests

of the class. When there is more than one applicant, the court is

directed to appoint the applicant who is best able to represent class

interests. The Committee Note is revised to reflect these changes,

and to describe the circumstances in which a court may reasonably

anticipate that there will be more than one applicant.

With these changes, the Committee recommends adoption of

Rule 23(g).

Rule 23(h). Rule 23(h) also is new. The topic, the award of attorney

fees in a class action, is not new. Rule 23(h) does not seek either to

change well-established fee-award practices or to resolve identifiable

disputes in current practice. Most particularly, it does not take sides

in the debate between the "percentage" and "lodestar" methods of

calculating fees. Instead, it seeks to establish a uniform procedural

format for making fee awards.

The comments included some expressions of concern about the

possible cost of notice to the class of an attorney-fee motion by class
counsel. Although this concern is addressed in the Note, paragraph

(1) was changed to remove the direction that notice be addressed to
"all" class members, and to provide that notice be "directed," rather

than "given," to class members. Two commas were added to

paragraph (2) for clarification.
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Summary of Comments & Testimony: 2001 Rule 23(c)(1)

At an Early Practicable Time

Conference: In 1997 the Standing Committee rejected the "when practicable" proposal. It was

concerned that this would lead to delay, and reinstate "one-way intervention." It also was concerned

that the parties need to know the stakes of the litigation. But to apply the certification criteria, the

judge "needs to know what the substance" of the dispute is. The pleadings alone do not reveal

enough in many cases. The premise of the proposal is that it is proper to take the time needed to

uncover the substance of the dispute, "but not to indulge discovery on the merits or decision on the

merits." The proposal simply confirms practices that have emerged over many years. If this were

the only change to be made in Rule 23, probably it would not be worth it. But if Rule 23 is to be

changed in other ways, "this change is probably a good one."

Conference: From a plaintiff's perspective, the proposal makes no difference. "As soon as

practicable" gives all needed flexibility, and courts understand that. The Note says the purpose is

to preserve current practice. But there is a risk of unintended consequences. More precertification

activity will be encouraged. It is a mistake to fine-tune the rules, to make them into a "Code." Rule

23(c)(1) works now.

Conference: The "at an early practicable time" proposal is a close call, but "I favor it." There has

been a substantial change in practice in the last few years, in response to appellate demands that a

record be made to support the certification determination. The FJC study documents the change.

One reason to revise the rule is to support publication of the Committee Note. In most cases, at least

some discovery is needed to support the certification determination. "The question is now much

discovery - there should be an adequate record, but no more discovery than needed for that." The

Note properly encourages trial courts to play an active role in determining how much discovery is

needed. The change also may drive out lingering vestiges of practice that allow certification on the

pleadings with minimal or no discovery. It will discourage local rules that require a determination

within a stated period; often the stated period expires before disclosure or discovery can even begin.

It also will encourage courts to understand that they can rule on 12(b)(6) and summary-judgment

motions before the certification determination.

Conference: The proposal reflects present practice. In 1976 there was de minimis discovery to

support a certification determination, or none at all. There has been progressive movement; in some

cases, it may carry too far into discovery on the merits. The Committee Note helps. The proposed

language is indeed "fastidious." And it is a good thing that the Note refers to trial plans; if they are

kept brief, they are a good thing.

May 20, 2002







Report of the Civil Rules Advisory Committee
Page -135-

merits after certification often requires the producing party to go through the same documents twice,
and produce the same witnesses for multiple depositions.)

Mary Alexander, Esq., S-F Testimony pp 58 f: For ATLA. The change to at an early practical time
"will provide an opportunity for extensive precertification discovery and litigation that could be used
to delay crucial certification." Although the change seems modest, we are concerned that it will
make the situation "even worse," that defendants will use the new language to convince courts to do
further discovery and make plaintiffs more desperate to settle. Discovery, even if it is said to be on
class certification only, "is much more open for abuse on the part of the litigants." Keep the present
language. The danger is that discovery will be so extensive "that you are really litigating the case
prior to certification," and that this will be done to delay the case. (In response to a question: ATLA
does not have a position on dismissing causes of action before certification.) (In response to another
question: we have often seen defendants resisting discovery, but this too is done to delay things.
What we need is judicial oversight of discovery; it has to be taken on a case-by-case basis. (In
response to yet another question: there is a need to develop sufficient information so the court is able
to determine whether a proposed class is unfair to individual class members because it homogenizes
claims that should not be homogenized. Individual rights and also defendant rights need to be
protected, but that should not mean undue delay just for discovery on the certification question.)
ATLA would be happy to look into the question whether it would be desirable to provide for
bifurcated discovery, with a first wave limited to certification issues, in return for a prompt
certification determination. We will examine the proposed Note language again to see how well it
expresses the need for balance, but we are concerned that the change of Rule language will be used
inappropriately to persuade the court that this discovery has to be done.

John Beisner, Esq., D.C. Hearing Written Statement: The change to "at an early practicable time"
is appropriate. Appellate courts are stressing the need for an adequate record to support a
certification determination. "[T]ime must be allowed to permit development of this record. But the
Note may inadvertently encourage too much discovery before determination of the certification issue.
The Note should stress the need for active trial-court involvement in establishing discovery
parameters by demanding a showing that discovery is needed to resolve the certification issue. And
the Note should state that first priority should be given to resolution of any initial motions to dismiss
the class claims.

Prof. Judith Resnik, D.C. Hearing Written Statement, 01-CV-044: It is suggested that the text and
Note show a sotto voce version of the "just ain't worth it" proposal that was abandoned years ago.
"By softening the mandate for quick certification and acknowledging the possibility of discovery,
the proposed delay invites litigants and judges to consider the merits."

Victor E. Schwartz, Esq., for American Tort Reform Assn. & American Legislative Exchange
Council, D.C. Hearing and Written Statement, 01-CV-031: The change has an important purpose,
"to allow a court to gather full and complete information before making a decision as to whether to
certify a class." This will remind federal judges of the extraordinary importance of the certification
decision. But the amendment will expand the gulf between federal practice and practice in some
state courts, where some judges have even certified classes before the defendant has been served.
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Thomas Y. Allman, Esq., D.C. Hearing 104 ff: Improvident certification "is our greatest single
concern. * * * I really like the comment that the early review of a trial plan should be part of the
manageability review of the trial court. My experience in both State and Federal Court has been that
many courts prefer to delay the unpleasant thinking about the consequences of certification and
simply focus on the contentious allegations of liability. There will be a tension in discovery, as
plaintiffs demand discovery that bears on certification information and as defendants resist the same
discovery by arguing that it goes to the merits. But that is true of every class-action certification,
"and we've always been able to work out an accommodation." Further, "we should have a skeptical
review when it comes to boilerplate allegations." (His written statement adds that improvident class
certification is "brutally coercive." Trial courts tend to focus on the inflammatory allegations
without thinking about the need to address the individualized issues. When the individual issues
problems appear after certification, the response may be to resort to statistical models on causation
and damages issues. The Note should say that the court should look beyond boilerplate allegations;
see Szabo v. Bridgeport Machines, Inc., 7th Cir.2001,249 F.3d 672, certiorari denied 122 S.Ct. 348.)

Lewis H. Goldfarb, Esq., D.C. Hearing Written Statement 01-CV-019: "This small change is very
important." Plaintiff lawyers benefit from the coercive effects of fast certification. Discovery in aid
of the certification decision "is critical to a fair resolution of this often case-dispositive issue." The
Note suggests "a fair delineation" of the discovery balance. It also should note that the pendency of
related litigation, or a government investigation, is reason to defer a certification determination.

Patrick Lysaught, Esq., for Defense Research Institute, 01-CV-033, 01-CV-034, pp 4-8: Opposes the
change. The certification decision is critical; it determines the stakes, the structure of trial, the
methods of proof, and the scope and timing of discovery and motion practice. Nothing should be
done to foster delay in the certification decision. The Rule and Note seem to reflect a proper
approach to balancing the need for discovery on certification issues with the need for prompt
decision, but implementation of the Rule may not achieve this. Delay is unfair for another reason:
it prolongs the tolling of limitations periods. Prompt decision also is entwined with the need to
reduce competing class actions. One of the reasons for rejecting the 1996 proposal was the belief
that all Rule 23 proposals should be considered in a single package. The Advisory Committee has
indicated that it is working toward rules to address the overlapping class-action problem. Action on
the timing of certification should be deferred until proposals are ready to address overlapping class
actions directly.

Michael Nelson, Esq., D.C. Hearing 166-167: It is important for the Note to describe the importance
of maintaining a close watch on merits discovery. (His written statement, 01-CV-021, is more
detailed. The Note should stress that discovery should be limited to matters necessary to decide
certification - the parties should be required to justify discovery in these terms. The Note also
should state that in most cases priority should be given to motions to dismiss, perhaps avoiding the
need for any discovery. And the Note should observe that the existence of parallel actions may be
a reason to accelerate, not defer, a certification determination.)

Stephanie A. Middleton, Esq., D.C. Hearing Written Statement 01-CV-032: The change "will
provide a district court with more flexibility."
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American Ins. Assn., D.C. Hearing Written Statement 01-CV-022: Agrees with certification at an
early practicable time, but cautions that courts should closely monitor discovery to ensure a close
nexus with certification issues.

Peter J. Ausili, Esq., E.D.N.Y. Committee on Civil Litigation, D.C. Hearing 204: The proposed
change might not have any significant practical effect; some committee members felt it might
encourage delay. (01-CV-056 is similar.)

Walter J. Andrews, Esq., D.C. Hearing 281-282: The changed language is appropriate. There should
be an efficient and complete record related to certification issues before the certification
determination. The benefits accrue, however, only if the court actively limits discovery to
developing a complete record on certification. The court must be a gatekeeper to deter wasteful and
costly discovery.

Bruce Alexander, Esq., D.C. Hearing 310 ff. and Written Statement, 01-CV-041: Generally endorses
(c)(1)(A). But the note about merits discovery should be clarified to recognize that good case
management may require discovery that supports summary judgment on the individual claims before
reaching the certification issue. There is no need to force discovery on certification issues when the
case can be dispatched early by this simple means.

Professor Charles Silver, 01-CV-048: (1) There should be more guidance about the trial plan. There
is a risk that a defendant will raise all sorts of issues to oppose certification that would not in fact
be raised after certification - examples are counterclaims against class members (which never
should be permitted in any event), or affirmative defenses. The court should not be required to
resolve at this stage issues that may never need to be resolved, such as choice of law. A happy
medium is the goal, a trial plan that ensures that parties and court have identified the major issues
that are certain to be litigated. (2) The comment should state that it is proper to certify on fewer than
all claims or legal theories, and that a decision to request such certification does not show the
inadequacy of representation or create a risk that class members will be precluded from individual
litigation of theories or claims not included in the class action. (3) Any mention in the Note of
maturing litigation invites the mistake of focusing on cases actually tried. The Note should require
a party who argues from the maturity of litigation "to present evidence including the entire claim
market," settlements as well as adjudicated judgments. And it should be stated clearly that there is
no maturity requirement, particularly with respect to small claims. (4) The comment that the court
may not try the merits first and then certify a class is wrong. This is frequently done by "amending
up." "There is nothing wrong with it, as long as the defendant is given the opportunity of having
certification decided first." For that matter, there is no reason to allow the defendant to veto
certification after decision on the merits. This is no more than an argument against nonmutual issue
preclusion. The argument that the defendant would have litigated more vigorously if the stakes had
been defined to be the class claim is no more persuasive here than with respect to nonmutual
preclusion. Indeed, "a class action need not be a million-dollar slugfest and should not be when it
is possible to keep costs low. In a perfect class action, every claim is identical to that of the named
plaintiff."

Court Advisory Comm., S.D.Ga., 01-CV-053: This will not materially alter practice.
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Committee on Federal Civ. P., Amer. Coll. Trial Lawyers, 01-CV-055: The new form "is only
slightly clearer (although definitely more accurate) * * * ." The change is an improvement. The
Committee should think about adding part of the Note to the Rule text: a certification determination
should be made promptly after submission of sufficient information to permit a well-informed
determination.

Federal Magistrate Judges Assn., 01-CV-057: This change is consistent with better practice; the Note
clearly states that the change is not intended to permit undue delay.

Exxon Mobil Corp., 01-CV-059: Supports the change. But the Note should stress that the court
should require the parties to justify the need for any certification-related discovery. The Note also
should state more clearly that a motion to dismiss class claims should be considered before taking
up the certification issue.

Bruce S. Harrison, Esq., D.C. Hearing Written Statement 01-CV-060: The Note to (c)(1)(A) should
state that the pendency of competing state class actions is a ground not to defer a certification
decision but to accelerate it.

National Assn. of Consumer Advocates, 01-CV-062: The rule effects a slight change of wording.
The Note "is grossly inappropriate and overlong." "It is essentially a practice guide and practitioners
will point to it as precedent. Even this seemingly innocuous rule change, therefore, becomes a
platform for a specific theory and position on class action certification, rather than a clarification of
what the rule is."

Allen D. Black, Esq., 01-CV-064: This change should not be made. Courts apply "as soon as
practicable" with all needed flexibility. Discovery is allowed before the certification decision -
"often too much in my view." In a few rare cases, courts have deferred class certification
proceedings, where unusual facts warrant, until completion of all or a substantial amount of merits
discovery. There is no evidence of abuse. Any beneficial effects to be served can be accomplished
by adding language to the Note or to the Manual for Complex Litigation.

Equal Employment Advisory Council, 01-CV-065: Supports the proposal "to remove any residual
sense of urgency * * * and to make it clear that motions to dismiss and for summary judgment may
be entertained by the trial court prior to certification."

Alliance of American Insurers, 01-CV-068: Supports the change.

ABA Sections of Antitrust Law and Litigation, 01-CV-069: Supports the concept and Committee
Note, but suggests more explicit changes to direct courts to do what the Note advises. Courts need
flexibility in timing the certification decision to accommodate appointment of counsel, dispositive
motions, and development of a record to support the certification decision. At the same time, the
parties are entitled to an early decision that defines the scope and stakes of the litigation. "In whole,
the commentary of the proposed Note is guidance that is much needed by district courts today." But
"some district courts view such Notes in the same light as legislative history, giving it little or no
weight." The Rule language does not seem to supersede local district rules that require early filing
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of certification motions. More detailed instructions to district courts might be included in the Rule
itself, "such as by requiring entry of a scheduling order for pre-certification proceedings that would
deal on a case-by-case basis with the timing of the certification briefing and decision in the context
of the sequence of other proceedings." It might be desirable to look to Rule 16(b). And there should
be some method, similar to the discovery conference in Rule 26(f), to enlist the parties in advising
the court on framing the pre-certification scheduling order. (The discussion of scheduling orders
also is directed to the Rule 23(g) provisions for appointing class counsel. If an appointment
procedure is adopted, "it should occur first and quickly, so that plaintiff's counsel - who
presumptively will be class counsel if the class is certified - is appointed as the advocate for the
putative class in the remainder of the certification proceedings.")

Association of the Bar of the City of New York, 01-CV-07 1: "The slight change in wording, on its
face, would not seem to suggest any significant change in result." The Federal Courts Committee is
opposed to non-substantive amendments of this nature. Stability in the rules is important. The Note,
however, undertakes to talk at length about discovery, trial plans, and consideration of parallel
actions. Notes should not be used in this way to import the Committee's views of best practice into
the jurisprudence.

National Treasury Employees Union, 01-CV-078: Opposes the change. The current approach is not
flawed. "The change is likely to lead to excessive discovery prior to class certification." Defendants
will flood plaintiffs with excessive discovery requests; there is no sufficient limit on the scope and
degree of pre-certification discovery requests. "Another concern is that pre-certification discovery
could lead to a premature examination into the merits," jeopardizing the long-standing rule that
certification should be decided without reference to the merits.

Washington Legal Foundation, 01-CV-082: "[I]t makes sense to remind federal judges that they
should not render a class certification decision until they are in a position to make an informed
decision * * *."

Mehri & Skalet, PLLC, 01-CV-083: "The potential concerns here lie not with the nuances of the
wording of the Rule, but rather with the larger issue of whether courts are appropriately managing
class certification discovery." The firm's experience with employment-discrimination, consumer-
protection, and other class litigation shows that "delays in moving for certification frequently arise
because defendants contest the discovery necessary to determine whether Rule 23's elements are
satisfied." Discovery often is necessary, but "must not provide an excuse for defendants to drag out
discovery disputes with an eye toward lengthy delays of the class certification decision." District
judges should be instructed to manage discovery "with the goal of an informed, but expeditious
resolution of the class certification issue." A case management plan aimed at this is desirable; an
example order is attached. And the Note suggestion for consideration of summaryjudgment motions
against named plaintiffs "should be tempered by acknowledgement that the class claims exist
independently of the individual claims." Dismissal of the claims of a named representative does not
preclude certification if new representatives can be found.

Mortgage Bankers Assn., 01-CV-087: Supports and encourages the change. But the Note should
make clear that courts should manage pre-certification discovery "so that initially the parties focus
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on that material necessary to fairly and efficiently prosecute motions relating to class certification."
Phasing discovery can be quite effective. There is no need for unfettered class-wide merits discovery
before a certification decision is made.

State Bar of California Committee on Federal Courts, 01-CV-089: Supports the change. It "gives
courts some flexibility in allowing discovery on issues that may further illuminate issues bearing on
certification." And the Note states that it is not intended to encourage or permit extensive discovery
unrelated to certification.

Committee on Rules of Practice, W.D.Mi., 01-CV-090: The Rule language is relatively
noncontroversial. The Note suggests a "cookie cutter" approach in which for all class actions,
discovery is artificially bifurcated between certification issues and merits issues. This will protract
litigation and discourage early settlement negotiations by emboldening defendants to provoke delay.
The Note should be revised to leave control of discovery in the district court.

Lawyers' Committee for Civil Rights Under Law, 01-CV-091: (For 18 civil rights, public interest
organizations, and bar associations; joined by law firms, practitioners, and professors.) "As soon as
practicable" should be retained. Of course certification is not practicable until plaintiffs have fully
sufficient responses to discovery regarding the identity of the class and class certification issues; in
civil rights cases, in particular, almost all of this information is possessed by the party opposing the
class. The FJC Empirical Study shows that present practice works well. Motions to dismiss or for
summary judgment are often decided before a certification determination is made. The present
priority on prompt certification helps to move civil rights actions toward conclusion. Delay is
particularly important in the many actions seeking injunctive relief to protect against losses that
cannot be compensated with money. The proposed Committee Note, moreover, suggests that delay
may be appropriate to consider appointment of class counsel or in light of overlapping classes; that
invites too much delay. "The proposed wholesale changes to Rule 23 dictate a 'one size fits all,'
micro-management approach to class actions that is simply inappropriate to most civil fights class
actions."

NASCAT and Committee to Support the Antitrust Laws, 01-CV-093: The current draft reiterates that
consideration of the merits is not properly part of the certification decision, and that the change is
not intended to support unnecessary delay. These revisions "adequately address our concerns" on
these accounts. But the Note also suggests that it is possible to have controlled discovery on the
merits, limited to aspects that support a certification determination. This is helpful as a suggestion
to control precertification discovery. But it also suggestions a bifurcation of discovery that is rarely
appropriate. There seldom is a bright line between merits and certification discovery. Artificial
distinctions can defeat discovery of information needed for a certification decision, and lead to
unnecessary delays and inefficient discovery. Flexible deadlines provide a better method.

David J. Piell, Student, 01-CV-094: "At an early practicable time" does not suggest that the court
give any urgency to the certification decision. The incentive for delay lies with defendants, not class
counsel. Defendants will argue that the changed language justifies further delay, no matter what the
Note says. Precertification discovery should focus on the Rule 23(a) factors; "[g]oing much beyond
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this requires delving into the merits." The suggestion that this change dovetails with the process for
appointing counsel under 23(g) simply points to the flawed provisions of 23(g).

Steven P. Gregory, Esq., 01-CV-096: The change "may indicate to some courts that they should or
at least may delay their certification decisions deeply into the litigation of the case * * *. All parties
* * * are benefited in any class action by an early determination regarding certification."

Prof. Howard M. Erichson, 01-CV-097: (c)(1)(A) makes perfect sense and codifies best practice.

Other (c)(1)

Conference: (c)(1)(C) carries forward the present statement that a certification determination is
conditional. "The word should be deleted. Certification is supposed to be 'for keeps."' (This view
was repeated later.)

Conference: Appointment of class counsel is tied to certification; the class-counsel rule should be
added to subdivision (c).

Michael J. Stortz, Statement for S-F Hearing: Proposed Rule 23(c)(1 )(B) requires the order certifying
a class to "define the class and the class claims, issues, or defenses." Proposed Rule 23(c)(1)(A)(i)
requires the notice to the class to describe "the claims, issues, or defenses with respect to which the
class has been certified." The language should be made parallel. The order should describe the
claims, issues, or defenses; the notice should set forth the class definition.

Barry R. Himmelstein, Esq., S.F. Hearing 19: It is not practicable to require that the certification
order set an opt-out deadline. The court should be free to enter this order later. (His written
statement amplifies: an opt-out date cannot be set until you know when notice is to be accomplished.
Typically notice plans are not worked out among the parties until certification has actually been
ordered.)

Mary Alexander, Esq., S-F Hearing 64: For ATLA. Supports requiring certification orders to define
the class and identify class claims, issues, and defenses. Takes no position on (c)(1)(C) provisions
for amending the certification order.

John Beisner, Esq., D.C. Hearing 15-16 (and written statement): (1) The (c)(1)(B) provisions should
be made more pointed. Rule 23(f) appeals already are working to improve class-action
jurisprudence. But appellate courts are finding that it is difficult to "figur[e] out what the District
Court intended to treat on a class basis * * * I would urge that the proposed rule be clarified to
specify that a District Court indicate which elements of the class claims and defenses thereto it
intended to try on a class basis, thereby indicating by omission what elements of those claims would
be left to be adjudicated on an individual basis." The Note should state that one purpose is to
facilitate appellate review. (2) It is troubling to refer to certification orders as conditional - this
may revive the discredited view that a court should err on the side of granting certification on the
theory that it can be unwound later. The Note should refer to cases like Isaacs v. Sprint Corp., 7th
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Cir. 2001, to stress that rigorous application of Rule 23 criteria remains important. The Note also
might underscore even more emphatically the proposition that the authority to amend the order at
any time before final judgment does not open the door to granting class certification after
determining the merits in an individual action.

Victor E. Schwartz, for American Tort Reform Assn. and American Legislative Exchange Council.
D.C. Hearing and Written Statement 01 -CV-03 1: The requirement that the order define the class and
identify class claims, issues, and defenses will clarify the issues for the parties and an appellate court.
But it will expand the gulf between federal practice and the practice in some state courts.

Thomas Y. Allman, Esq., D.C. Hearing 106: The reference to the conditional nature of certification
in (c)(1)(B) is good. But "you should not avoid the consequences of dealing with certification by
calling it conditional." (His written statement adds that the Note should stress that actual, not
presumed conformance with Rule 23 is essential. See General Tel. Co. v. Falcon, 1982, 457 U.S.
147, 160.)

Brian Wolfman, Esq., D.C. Hearing Written Statement 01-CV-043: (c)(1)(B) should be clarified by
referring to the claims, etc., "with respect to which the class has been certified."

Michael Nelson, Esq., D.C. Hearing Written Statement 01-CV-021: It is proper to require that the
certification order define the class and the class claims, issues, or defense. This facilitates appellate
review. The Note should amplify the need for a clear statement of the matters to be adjudicated on
a class basis. The notice requirements should parallel the order requirements, so that the notice
defines the class, etc.

Walter J. Andrews, Esq., D.C. Hearing 281-282: (1) The statement that certification is conditional
may encourage courts to err on the side of granting class status. That should be discouraged. But
it is proper to recognize the need to modify class definition at the remedy stage. The Note should
emphasize that plaintiffs must establish ultimately that the requirements for certification are met.
(2) The order certifying a class should not only define the class but also define the elements of each
class claim or issue that are certified for class treatment, making clear what issues plaintiffs will be
required to prove individually. That will reduce uncertainty and increase the likelihood of
settlement.

Bruce Alexander, Esq., D.C. Hearing Written Statement, 01-CV-041: The Note should emphasize
that the conditional nature of certification does not relax the standards for certification.

Court Advisory Comm., S.D.Ga., 01-CV-053: Spelling out requirements for the certification order
will generate disputes; there is no need for the specification.

Comm. on Civil Litigation, E.D.N.Y., 01-CV-056: (1) It is impractical to require that the
certification order specify the class claims, issues, or defenses; often they are not then known. And
this will frustrate litigants: at certification, defendants often prefer a narrow class definition, but at
settlement they prefer a broad definition. This tilts the balance against certification. And the order

May 20, 2002



Report of the Civil Rules Advisory Committee
Page -143-

need not state the mechanics of opting out. (2) Courts have consistently held certification orders are
conditional. There is no need to change.

Federal Magistrate Judges Assn., 01-CV-057: The change from "decision on the merits" to "final
judgment" "would eliminate the ambiguity associated with determining when 'the decision on the
merits' has occurred."

Allen D. Black, Esq., 01-CV-064: In general it is good to provide guidance in the Rule as to the
contents of the certification order. But: (1) Need every order define the class claims, issues, or
defenses? Ordinarily the order certifies a class for all claims asserted in the complaint; repetition
in the order is superfluous. It is useful to spell this out in the order only if the class is certified as to
fewer than all claims or issues; this might be said in the rule, or the rule might be left silent. (2)
Stating "when" class members may request exclusion is difficult because at the time of the order it
is difficult to know precisely when notice will go out. The class list must be compiled, disputes
about wording must be resolved, and circumstances may change (as a settlement may be reached).
The most that can be said is that exclusion must be requested within a reasonable time in response
to the class notice; that need not be in the rule.

Alliance of American Insurers, 01-CV-068: Supports the requirement that the order define the class
and the class claims, issues or defenses. Also supports the requirement that the notice state when
and how class members can opt out. The changes "would bring more specificity to class certification
orders." But recommends revision of the (c)(1)(C) provision for amending a certification order -
it should state that the order can be amended at any time up to final judgment in the trial court. This
change will make it clear that the parties cannot amend the class definition "throughout the appeals
process."

Peter J. Ausili, Esq., E.D.N.Y. Committee on Civil Litigation, D.C.Hearing 205: It is impractical to
insist that the certification order identify the class issues. The definition should be in terms of the
transaction or occurrence in order to bring in claim preclusion. A defendant, for example, may argue
for narrowly defined class issues at certification time, and then seek a broad definition on settlement.

Professor Charles Silver, 01-CV-048: The Note on the conditional nature of certification should
address Rule 23(f): if a judge recertifies after an initial conditional certification, is there a second
appeal opportunity? "One appeal is enough."

ABA Antitrust Law and Liti gation Sections, 01-CV-069: (1) Supports (c)(1)(B)'s requirement that
the certification order state when and how class members can elect exclusion. This embodies the
better practice now followed. (2) Is concerned about the change in (c)(1)(C) that allows amendment
of a certification order at any time before "final judgment." They are not aware of any case in which
the present rule language has prevented necessary modifications based on developments in the
litigation. The hypothetical of changes during the remedial phase has not seemed to be a real
problem. There is a risk, despite the Note, that using the "final judgment" phrase will generate
ambiguity because of the long association with appeal concepts. There may be no real-world reason
to modify the present language. In addition, the amendments may seem to endorse the view that a
court can conditionally certify a class without strict compliance with Rule 23 requirements. If there

May 20, 2002



Report of the Civil Rules Advisory Committee
Page -144-

really is a need to modify the present Rule, the Note should "make it clear that the change is not a
basis for failing rigorously to apply the requisites of Rule 23 when class certification is first
considered."

National Treasury Employees Union, 01-CV-078: Allowing amendment of the class definition at any
time up to final judgment "would be a good change, because class definitions sometimes can be
imprecise when crafted at an early stage in the litigation."

Mehrie & Skalet, PLLC, 01-CV-083: The substitution of "final judgment" makes it even more
important that the Notes clarify that the certification decision does not turn on the merits of the
dispute.

State Bar of California Committee on Federal Courts, 01-CV-089: Supports the provisions giving
specific guidance on the content of the class-certification order. Also supports the amendment that
refers to "final judgment," eliminating a possible ambiguity in the present reference to decision on
the merits.

Committee on Rules of Practice, W.D.Mi., 01-CV-090: It is a mistake to require the certification
order to definitively detail issues, claims, and defenses. The issues and claims evolve. And the
requirement will complicate the certification decision by burdening both parties with the burden of
defining issues and claims at an early stage where they cannot be definitively identified. Only a
general statement of claims should be required.

Lawyers' Committee for Civil Rights Under Law, 01-CV-091: (For 18 civil rights, public interest
organizations, and bar associations; joined by law firms, practitioners, and professors.) The present
provision that certification "may be" conditional reflects the 1966 Committee Note statement that
a court may rule that a class action may be maintained only if representation is improved through
intervention of additional parties of a stated type, or for similar reasons. To make every certification
conditional is to encourage constant relitigation of the certification issues, and even to invite "the
unscrupulous to attempt to manipulate factors affecting class certification after the initial
determination." There is a further special problem for civil rights cases. Plaintiffs and defendant
may be able to agree on injunctive relief, while remaining far apart on monetary relief; they should
have the flexibility to achieve interim injunctive relief, without fear that the injunction will be
subject to later reconsideration because the certification was only conditional. And the provision
permitting alteration up to "final judgment" does not define the ambiguous meaning of final
judgment. And if a certification determination is always conditional, can it ever be suitable for Rule
23(f) appeal?

David J. Piell, Student, 01-CV-094: It should be made clear that (c)(1)(B) does not require
immediate notice to the class. Often it may be wise to defer notice - settlement negotiations, for
example, may begin in earnest only after the certification determination. It is unnecessarily costly
and confusing to have an initial notice, followed perhaps promptly by a second settlement notice.
The costs of an unnecessary certification notice, further, will impede settlement as plaintiffs seek to
recover the costs from the settlement fund.
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Prof. Howard M. Erichson, 01-CV-097: (c)(1)(B) provisions for the content of a certification order
make perfect sense and codify sound practice.

Summary of Comments: Rule 23(c)(2) 2001

(b)(1), (2) Notice

Conference: Notice can be given now. The proposal for notice to a "reasonable number" of class
members "is odd."

Conference: Notice in (b)(1) and (2) classes is to be applauded. But it is troubling to suggest that
individual notice is not required; we should demand that. Still, notice need not be "as extensive" as
in (b)(3) classes. It should be made clear that the defendant can be made to pay for the notice, or to
include it in regular mailings to class members.

Conference: Notice to (b)(1) and (2) classes "should be meaningful."

Conference: The Committee Note, p. 49, says that notice supports an opportunity for (b)(1) and (2)
class members to challenge the certification decision. "This should not be what you have in mind.
Change it."

Mary Alexander, Esq., S-F Testimony 64: Notice is expensive, time-consuming, but necessary to
protect the rights of individual litigants. Some notice processes are shaped so that class members
do not even realize the notice describes a civil action in which their rights may be taken away.
ATLA supports the plain language provision. It takes no position on (C)(2)(A)(ii) or (iii).

James M. Finberg, Esq., S-F Testimony 97 ff: Actions for declaratory and injunctive relief are often
- perhaps almost always - brought by public-interest groups that have limited economic resources.
Notice can be very expensive; the cost will deter many meritorious cases. As an example, consider
the class action in California to challenge Proposition 187 that would limit health, education, and
welfare benefits to immigrants. It is a very large class; it would be difficult to notify that class at the
certification stage. The Notes recognize the burdens and suggest that courts look at the issue, but
the language of the Rule is mandatory. There is no option to refuse to order any notice. It also says
that notice must be calculated to reach a reasonable number of class members. But that could be so
costly as to defeat the action. Perhaps the rule should say "shall consider directing," and also should
allow the court to decide who must pay for the cost of notice as an initial matter. (His written
statement, 01-CV-07, says the presumption should be that the defendant pay the notice costs.)
Remember that Rule 23(e) requires notice of settlement. The settlement notice will give an
opportunity to members of a (b)(1) or (b)(2) class to appear and challenge the settlement; at that
stage, the burden of payment will be on the defendant, and will not deter filing. (In response to a
question: There were several Proposition 187 cases. The one that went to judgment did not settle;
so deferring notice to settlement would not work. The class won that one. Notice before settlement
or judgment would support monitoring by class members, but is it worth the cost of deterring
meritorious actions? (In response to another question: some notice, such as posting on the internet,
is relatively inexpensive, but the rule seems to demand more by requiring notice to a reasonable
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number of class members. Many members of the Proposition 187 class do not have access to

computers; many do not speak English. Reaching even a high percentage of the class, though less

than a majority, would be extraordinarily expensive.) The rule should be modified to give the court

discretion to have minimal notice, or even no notice, in some cases.

James C. Sturdevant, Esq., S-F Testimony 117 ff: For Consumer Attorneys of California (p. 127).

Began practice in public interest cases on behalf of people with entitlements under federal and state

programs; they were mostly (b)(1) or (b)(2) classes. Since then, has tried consumer protection and

employment class actions as (b)(3) actions. Mandatory notice in (b)(1) and (b)(2) classes will

eliminate a number of cases, including "cases that are brought on a daily basis by public interest

organizations challenging policies and practices of governmental agencies, both state and federal,
which violated federal law or a mixture of state and federal law." One recent case against AT&T

challenged an arbitration provision in a new agreement required by the detariffing of the

telecommunications industry. The class included AT&T's California long-distance customers, some
7,000,000 to 9,000,000 persons. The case was filed on July 30; trial began November 13; evidence

has been completed. Adding any form of notice cost to this action seeking predominantly injunctive
or declaratory relief would have added tens or hundreds of thousands of dollars, perhaps even

millions, to the cost, depending on the form of notice selected. Individualized notice would have

cost at least $5,000,000. Publication might have been $30,000 to $60,000. Internet notice might be
of some assistance, but only 40% to 45% of American households have internet connections, and
of them notice would go only to those who were plugged into the particular website. There is no opt-
out opportunity to protect. The determinations required to be made under Rule 23(a) to certify the
class are protection enough for class members. Most of these true public interest cases "do not settle
* * * until there is some certainty as to how the liability hammer is going to fall."

Jocelyn D. Larkin, Esq., S-F Testimony 139 ff: For The Impact Fund, which maintains its own class-
action practice, and provides both grants and training to lawyers to bring other class actions. The
focus is on civil-rights actions, particularly employment discrimination actions. The number of civil-
rights class actions declined greatly between 1979 and 1989, and has essentially held steady since

then despite significant enhancements of the civil rights statutes. (Her written statement, 01-CV-
012, observes that one reason that class actions are less effective is that some courts have come to

analyze civil rights class actions as if they were personal injury mass-tort classes; one court even
drew an analogy to a tobacco class action.) In employment discrimination litigation against mid-sized

companies, with classes of 100 to 800 members, class actions are important. One reason for this
importance is that individual class members are reluctant to invite retaliation by filing suit; the
anonymity of the class is important. The mandatory notice provision for (b)(2) actions "will deter
the filing of many worthy civil rights class actions." The number one problem faced by civil-rights
practitioners is resources. The clients cannot afford to advance the costs of notice. Our grants
average $10,000; typically there is no other resource to pay for litigation costs. These may be small
cases involving public benefits, environmental justice, criminal justice, voting rights, as well as the
smaller employers. $10,000 is not adequate for deposition costs and experts. "Adding a big ticket

cost like notice is simply going to mean they don't bring those cases." (In response to a question
whether low-cost notice would satisfy the rule as proposed - whether, for example, notice to
employees posted at the job site, or notice to a class of homeless persons posted at various places,
would do: Where people are centralized, as in employment, perhaps that will do. But the more
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worrisome cases are those that involve people who have applied for ajob and are turned away; only

fairly expensive notice can find them. Or a case in which a local public agency stopped taking

applications from disabled people for public housing: notice to reach them would have to be fairly

broad. Or, in response to a question, a class involving all blacks and hispanics in the City of New

York who were allegedly stopped on the basis of racial profiling.) The Carlisle case also is troubling

- it says that nothing in Rule 23 suggests that notice requirements may be tailored to fit the

pocketbooks of particular plaintiffs.

In addition to cost, we must consider the practical reality: what is the benefit of notice? There

is no right to opt out. The Committee envisions class members being able to monitor class

representatives and class counsel, but "I must respectfully suggest that that's just not a reality. Class

members in civil rights cases don't have the interest, the time, the resources or the capacity to

monitor the progress of a class action or hire their own attorneys to do it. And that's not to suggest

for a moment that class counsel should not be closely monitored in these cases. Judicial scrutiny of

adequate representation is absolutely critical." And the representatives often do have an interest in

monitoring their class counsel. In one recent example, the representatives in a gender discrimination

case came to the Impact Fund because their lawyers had negotiated a settlement that they thought

was wrong. We agreed, and were able to substitute in as class counsel. (Her written statement adds

the observation that in civil rights litigation notice may be both expensive and ineffective: "the

typical civil rights class member does not read the Wall Street Journal." Non-English speaking class

members also pose a problem.)

So: "Don't change the rule because changing the rule will effectively close the door or may

effectively close the courthouse doors to the least powerful members of our society."

(Her written supplement, 01-CV-012, adds that internet notice may not be much help: the

"digital divide" is real. The poor, and members of minority groups of all income levels, have

distinctively low access to the Internet. She adds other examples of diffuse classes whose members

are hard to identify - people told by the hotel there are no available accessible rooms, or unable to

attend a theater that is not accessible.)

John Beisner, Esq., D.C. Hearing Written Statement, 01-CV-027: (1) The success of a rule directing

plain language and specifying elements of class notice will depend on additional specific guidance.

The Federal Judicial Center forms are guides. But it might be desirable to add a limited collection

of notice forms to the Appendix of Forms that accompanies the Rules. (2) Requiring notice in (b)(1)

and (2) classes appears on balance to be a positive change. It would "halt" the strategy of

transforming damages classes into these forms. The Note should make clear that the change is not

intended to broaden use of (b)(2) classes; there is a circuit split on the extent to which damages

claims may be added to a (b)(2) class, and the Note should state that the rule change is not intended

to address this split. The Note, further, should state more clearly that the notice obligations are less

onerous than in (b)(3) classes. And it is very troubling to suggest that a defendant can be required

to use its own public communications mechanisms to assist in providing notice to the putative class.
The notice burden lies with the purported class representatives. To require a defendant to include

a class notice in a regular mailing, for example, raises due process issues because it requires the

defendant to pay for prosecuting litigation against itself even though no merits determination has
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Prof. Owen M. Fiss, D.C. Hearing 40-57: Proposes a two-notice regime. The first notice would go

out prior to certification "to test for the adequacy of representation." This notice would be tested by

the general formula of Mullane v. Central Hanover Bank & Trust: the best notice practicable under

the circumstances. The second notice would go out after certification but before trial, to "seek to

operationalize the right to opt out." The right to opt out should not be limited to (b)(3) classes. Rule

23 rests on "interest representation," and "any individual should have the right to disavow that

representation." But the opt-out right might be limited to circumstances in which "the interest of the

individual members of the class is of a sufficient magnitude and particularity to make opting out just

and appropriate." Once the opt-out right is generalized, if perhaps limited, there is no remaining

need to maintain the distinctions between (b)(1), (2), and (3) classes. Predominance and superiority

should be required for all classes. The cost of notice in civil rights cases is a concern, but "we're

also deeply committed to procedural justice." The cost of notice before certification need not be

crippling. And there is more of a role for individual actions to vindicate civil rights than Mr. Lee's

testimony suggests. An individual student, for example, is entitled to education in a desegregated

school system as a matter of an individual remedy. Settlement, moreover, is a very special event;

it should be limited to class members who choose to opt into the class. (In response to questions:

Perhaps it is possible to discard opt-in, and even eliminate opt-out, when class members have

identical and de minimis individual stakes; Eisen v. Carlisle & Jacquelin may be an illustration. That

will require more thought.)

The written statement, prepared with John Bronsteen, 01-CV-023, amplifies several points.

(1) The provision for the best notice practicable under the circumstances might include a check-list

of factors: cost; the importance of reaching every class member - which will vary with the size of

interest and the variation of interest among members; and the consequences for "maintainability of

the class action." If expensive notice would likely cripple a class action to redress claims that could

not be brought as separate individual suits, the judge should seek to avoid such stringent notice. (2)

The right to opt out might be denied if a class member seeks to abuse the privilege - "for example,

if all class members' interests are absolutely identical and all stand to benefit if the remedy sought

is granted - say an injunction to end discrimination or institute an accelerated promotion policy -

but some seek to opt out solely for the purpose of preserving their claim for a 'second bite at the

apple' if the plaintiff class loses." (3) Notice of the right to opt out seems to be limited: "the judge

should ascertain where [sic - whether?] there is a reasonable likelihood that a significant number of

people will opt out, as when individual stakes are high and interests are heterogeneous."

Professor Judith Resnik, D.C. Hearing 58 ff.: There remains room for both mandatory and opt-out

classes. But the distinction should not be drawn at the beginning of the action. There is no need to

determine at the beginning whether the remedy will be injunctive, declaratory, or damages. The

distinction should be drawn only when remedies are actually on the table. That may be when

certification and settlement are proposed simultaneously, but even that line is not so bright: there

may be "adjudications along the way and the settlement is being shaped there." Sampling notice

should be considered. The notice proposal stems from a worry about monitoring. A class may

include people with different views about the remedy, so monitoring is important. But monitoring

does not require that the courthouse door be closed by the costs of individual notice. Initial sampling
notice suffices. At the remedy stage, if it is decided that an injunction or limited "pie" require that

the action be made mandatory, "at that point you need better notice." Who pays is now part of the
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negotiation. In some cases, defendants are interested in "group-based processing. In addition, courts

have an interest in class adjudication - "We want fewer of these cases and we need to resolve them

en masse." The courts might absorb some of the notice costs. And costs can be reduced "using

court-based data accessing capacities and e-mail and the like * * *." Even recognizing that not

everyone is a computer user, this can help. (Her written statement provides similar suggestions. The

notice draft retains the distinctions among (b)(1), (2), and (3) classes. The certification question

should be divorced from the opportunity to request exclusion. The certification test should be

addressed in Rule 23(a) to establish a "uniform standard of both the need and desirability of class

certification." It should not be required that a class action be superior; it should be enough that it is

a useful way to proceed, "suitable to the claims presented." Purposes could be "to facilitate access

and quality representation for small claimants, or to buffer against disparate outcomes for classes of

similarly situated plaintiffs, or to create enforcement rights in a wide set of claimants." Present

subdivision (b) would be replaced by provisions on appointment and compensation of class counsel.)

Norman J. Chachkin, Esq., NAACP Legal Defense & Educational Fund, D.C. Hearing: The

problems of (b)(2) class actions are not illuminated by the Advisory Committee's extensive study
- supported by the FJC and RAND - of mass-tort and consumer class actions. In (b)(2) civil

rights action there is no lack of communication between unnamed class members and class counsel.

Some of the communication involves class members who wish to add to the class litigation

individual problems that they are encountering with the defendant. But any attorney serious about

representing a (b)(2) class must be in communication with, and accessible to, class members. Most

of these actions result in settlement. It is difficult to present the pros and cons of a settlement to class

members unless there has been effective communication with class counsel before the settlement is

proposed. All of the current proposals should be recommitted for further study to the extent that they

involve (b)(1) and (2) classes. The advice in the Note that the costs of class notice should not defeat

a "worthy" class is merely advisory. There is, moreover, a great deal of latitude for the individual

judge to weigh the costs and advantages of notice; this "could even permit personal or ideological

opinions to affect procedural decisions." The (b)(2) class was added in 1966 to emphasize the

suitability of class actions in civil rights and race discrimination claims; that is still a valid,

necessary, and worthy purpose. In the real world, we cannot achieve as much reform and

enforcement of constitutional and statutory rights through individual actions as we achieve through

class actions. Inadequate representation can be cured by decertification when it becomes apparent,

or by collateral attack. Rule 24 establishes a right to intervene on showing inadequate representation.

A further problem is that notice is to be given only after the certification decision. Once notice is

given, the class certification issues will have to be revisited. The resulting problems of

manageability will be worsened by the provision that allows a class member to appear through
counsel without satisfying Rule 24 intervention standards. Most of the Rule 24 cases involving

attempted intervention "involve disagreements with the litigation judgment of class counsel, and

almost without exception, although there are some few exceptions, District Courts have determined

that that disagreement doesn't affect the substantial substantive interests of absent class members

and it doesn't justify complicating the litigation by allowing individuals to intervene." So, p. 103,
"a mere disagreement over whether you should file a summary judgment motion this week or take
another deposition is not the sort of thing that meets the Rule 24 requirements." The notion of

permitting exclusion from a (b)(2) class also is puzzling: if a class action were brought to

desegregate a public school, could a class member ask "'to continue to go to school in the system
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that's operated in violation of the United States Constitution."' The Committee also should not

attempt to address the ongoing development of decisional law on the extent to which damages can

be sought incident to a (b)(2) class, as in Title VII actions. If the costs of notice were substantially

lower, notice would not be as much of an issue. But the important time for notice is the time of

settlement: that is when class members have the most important contribution to evaluating the

adequacy of representation. Finally, courts hear from class members in (b)(2) actions. They get lots

of letters that they put in the file and send to counsel to be dealt with as counsel wish. "There's not

a lack of initiative being taken, in my experience, by unnamed class members who are dissatisfied

with what's happened."

The written statement, 01-CV-051, adds more. The FJC Study shows the median cost of class

notice in four districts was $36,000; in two districts it was $75,000 and $100,000. There is no

experience to suggest that class members have often attempted to relitigate the certification issues;

in any event, notice prior to certification would be needed to support such efforts. There has been

some challenge to adequacy of representation, but that is relatively infrequent and commonly

involves mere disagreements about litigation strategy. (Pages 12-13 illustrate cases denying

intervention; the parenthetical descriptions suggest strong reasons for granting intervention in at least

several.) "In the class context class counsel's responsibility is to the class, and is not mechanically

dependent upon the desires of the named plaintiffs." Indeed, "'class counsel is entitled to be free

from harassment by class members. All of his judgments cannot be challenged in court."' Defense

counsel will take advantage of a right to appear by encouraging disruptive class members to

participate and undermine the class proceeding. On the other hand, defendants too may suffer if

class members who appear contribute in such a way as to be entitled to attorney-fee awards.

Brian Wolfman, D.C. Hearing and Written Comment: Notice in (b)(1) and (2) classes is desirable,

although cost is a problem. It should be directed to "a reasonable number of class members

comprising a fair cross-section of the class." Notice to only a reasonable number may not suffice

if there are divergent interests. If there are formal subclasses, notice should go to a fair cross-section

of each subclass. This seems to be similar to what others have called "sampling" notice. The Note

should state that opt-out rights are due when some of the relief is damages: "Due process, and

possibly Rule 23 as currently written, demands that result."

Leslie Brueckner, Esq., D.C. Hearing 146-155: Has just won a state-wide (b)(2) class action to defeat

a mandatory arbitration clause that had been inserted in a consumer contract by a long-distance

provider. It is likely that anticipating the cost of giving notice to the class would have prevented

filing the action. The alternative of writing protections into the rule so that the judge must consider

whether notice costs are inimical to bringing the action are "too little, too late." If there is a chance

that significant notice costs will be imposed, lawyers will not file. Although the power is there now

in (d)(2), it is used so rarely that practitioners do not anticipate being required to fund notice costs.
The deterrent effect will be increased by the proposal to require notice of attorney-fee applications.

Although there would be no added notice cost in cases that settle, civil rights cases often are litigated

to judgment, and then there would be the cost of an additional notice not required for any other

purpose. Sampling notice would be an improvement, but even that would exert a substantial chilling

effect. What sample would suffice? In what form would notice be given? "[I]t's simply too

uncertain and will have a huge negative impact on civil rights cases." Reforms in this area might be
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justified, but further study is needed. The RAND study has not looked at this issue. (Her written

statement, 01-CV-020, urges withdrawal of any notice requirement. Notice is required in (b)(3)

actions to preserve opt-out rights. (b)(1) and (2) classes are analogous to interpleader or quasi-in-

rem actions in which circumstances dictate the need for unitary disposition regardless of class-

member consent. The Note does not provide sufficient protection. It quotes the Mullane case

statement that notice reasonably certain to reach most of those interested in objecting suffices. It

states that notice to all identifiable class members is required when there is no substantial burden.

This is too much. There is no showing of abuses in this area, and the homogeneity of interests in

(b)(1) and (2) classes is sufficiently strong to be adequate safeguard.)

Peter J. Ausili, E.D.N.Y. Civil Litigation Committee, D.C. Hearing 206: Mandatory notice should

not be required in (b)(2) actions; it may be unduly expensive, and thwart some meritorious class

actions. (The written statement, 01-CV-056, adds that notice to the class is appropriate in (b)(1)

actions.)

Ira Rheingold, Esq., (National Assn. of Consumer Advocates), D.C. Hearing 261 ff.: Notice should

not be required for non-damage classes. The reason is cost. Consumer class actions often do not

make a lot of money. They present the same problems as civil rights actions: the anticipated cost

of notice will have a chilling effect. If notice is needed in a (b)(2) action, courts now have the

authority to order it. (This theme is repeated in the written statement, 01-CV-062. Many advocates

conduct good, beneficial actions under (b)(2) and are not getting rich but are helping many people.

Imagine a case in which 10,000 people nationwide are injured to the extent of $5 each, a typical

consumer class action; the cost of notice could exceed the potential recovery.)

PatrickLysaught, Esq., forDefense Research Institute, 01-CV-033, 01-CV-034,046,047: Generally

this is a positive proposal. But the Note should make two things clear: this is not intended to foster

increased use of (b)(2) classes for claims that seek damages, and it is not intended to reduce the

notice requirements for (b)(3) classes. The Note, further, seems to endorse a requirement that the

defendant use its usual communications methods to reach a plaintiff class. This is a bad idea as

presented. It implies that the defendant may be made to bear the cost of notice; it is not likely to be

effective notice, because it will not attract attention in the same way as a separate formal notice; and

it may cause class members to give greater credence to what seem to be the defendant's self-

accusations of wrong conduct. On the other hand, it may be sensible to require that a company make

available to the class a regular means of communication used by the company to reach class

members.

Walter J. Andrews, Esq., D.C. Hearing Statement, 01-CV-036: It is a positive change to require

notice in (b)(1) and (2) class actions. But the Note should stress that the notice requirement is not

intended to broaden the use of (b)(2) classes. And the Note reference to use of a defendant's regular

communications is a problem. Even if the issues of cost are addressed, the Note should emphasize

that notice is the plaintiffs' burden and that use of the defendant's resources is discouraged.

Professor Charles Silver, 01-CV-048: "The inability to opt out of a mandatory class action makes

monitoring more important in these cases than in opt out class actions. All of the conflicts that

inhere in (b)(3) class actions also inhere in (b)(1) and (b)(2) class actions." They are more dangerous

May 20, 2002



Report of the Civil Rules Advisory Committee
Page -153-

because exclusion is not possible. "Only monitoring is possible, and monitoring cannot occur

without good notice. Consequently, courts should be especially careful in mandatory class actions

to see that all persons with sizeable interests receive notice and an opportunity to participate." But

the discussion of notice to fewer than all class members makes a point that should be extended to

(b)(3). The present (b)(3) requirement of individual notice is wrong, and "the Supreme Court

compounded the error in Eisen." Due process is a functional standard; individual notice is required

only for class members with large claims, important interests, and relevant information. The

cheapest possible notice should be provided all other class members. Newspaper publication never

should be required; internet publication is much cheaper.

Exxon Mobil Corp., 01-CV-059: Supports mandatory notice. But the Note should state that the

burden of notice is on class representatives. The defendant should not be saddled with the burden

simply because it uses mass mailings in its business; due process and First Amendment implications

must be considered.

Allen D. Black, Esq., 01-CV-064: It is a good idea to require modest notice in (b)(1) and (2) actions.

But the Note ventures on dangerous ground when it invites challenges to the certification,

encouraging relitigation of the certification question. That sentence should be deleted.

Equal Employment Advisory Council, 01-CV-065: The Council is an association of employers that,

collectively, employ more than 20,000,000 workers in the United States. It opposes notice in (b)(1)

and (b)(2) actions. There is no right to request exclusion to require notice. Notice will not help class

members, but "is likely only to confuse and frustrate them." The class representative is responsible

for representing and communicating with the class; if the representative fails, certification is not

appropriate. Notice, further, will enlarge the size of the class as "individuals who never before

thought they were victims of employment discrimination may recast their experiences to make

themselves part of the class." The provision that describes a right to enter an appearance through

counsel will only further complicate the litigation. Even a matter as simple as a request for an

extension of time requires, in many courts, consultation with counsel for opposing parties: many

lawyers representing many class members will increase the difficulty of simple procedural steps.

Many lawyers also will expand the number of parties that can file discovery requests and motions.

The Note proposal that a defendant might be required to include notice in a regular communication

with class members puts an unfair added burden on the defendant - it is likely to put the burden of

cost and notice in defendants in all cases, since defendants do regularly communicate with their

employees.

Alliance of American Insurers, 01-CV-068: Supports notice in (b)(1) and (2) class actions.

ABA Antitrust Law and Litigation Sections, 01-CV-069: "In most instances," requiring notice in

(b)(1) and (2) classes "serves the salutary purpose of giving such class members the opportunity to

monitor class proceedings." But there is a tension, recognized in the Note, arising from recognition

that notice costs may deter some plaintiffs from filing actions seeking only injunctive relief,

particularly civil rights actions. It would help to include a safety valve giving "the district judge

discretion to vary the form and content of the notice * * * to comport with the special needs of a

particular case." The Note suggests that notice could be included in a regular communication.
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Ordinarily it is the defendant who regularly communicates with class members - examples are an

employer or a credit-card company. The Note is ambiguous on who should bear the costs. The Note

should be modified by deleting the reference to regular communications or by clarifying them.

Association of the Bar of the City of New York, 01-CV-071: Mandatory notice will reduce the

number of class actions, especially in such fields as civil rights, consumer, and environmental cases,

because of the prohibitive cost of notice. Courts have authority to order notice under present (d)(2).

The requirement for notice of settlement makes it in the interest of class counsel to keep class

members informed.

Civil Division, U.S. Department of Justice, 01-CV-073: There is no advantage in notice to class

members who cannot request exclusion. The district court has authority under (d)(2) to direct notice

in appropriate circumstances. Notice will be costly, and may generate confusion. In addition, it may

invite filing individual actions - prisoner litigation is an example. Matters will be complicated still

more if the separate litigation is filed in a different district and is not subject to control by the class-

action court.

National Assn. of Protection & Advocacy Systems, 01-CV-077: (An association of state protection

& advocacy systems for persons with disabilities.) The protection & advocacy systems file most of

their class-action enforcement actions under (b)(2). ADA Title IEl, for example, provides for

declaratory and injunctive relief but not damages. There is no right to exclusion, so no need for

notice. The provision "will deter the filing of worthy disability-based civil rights cases by resource-

strapped civil rights practitioners. * * * Similarly, the P&A systems have limited resources to fund

potential class action litigation." Increased costs will deter filing or strenuous prosecution of worthy

civil rights actions.

National Assn. of Treasury Employees, 01-CV-078: "This section ignores the significant differences

between b(3) and b(l) and b(2) cases. The Supreme Court underscored this difference in Eisen,

where it noted that subdivision (c)(2) does not apply to (b)(2) classes. There is no right to opt out.

The apparent purpose of the notice proposal is to encourage class members to monitor the progress

of class actions. But requiring notice often will mean that there is no action to monitor, as notice

costs will preclude nonprofit groups from filing. Class counsel already serves the monitoring role,

as do the named plaintiffs. "The judge, of course, has the ultimate monitoring responsibility," as

shown by the requirement that a settlement be approved. Rule 23(d)(2) already gives sufficient

notice authority.

David H. Williams, Esq., 01-CV-079: Writes from experience with (b)(2) classes challenging

improper deprivations of government benefits, most often Medicaid assistance. The costs of notice

are significant since no funds are being recovered for the class. The only practical ability to monitor

the progress of the action is given by the ability to appear through counsel; that is rarely a viable

option. "A more practical monitoring tool might be giving class members a means to contact class

counsel." Class notices will not often do this, since the proposed rule does not require the relevant
information. "Confused and anxious class members can be counted on to call court staff." Notice,

further, will promote reliance on the class action, including reliance by persons who are not within

the class and who should be pursuing relief by alternative means. It creates the need for further
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notice if the case is involuntarily dismissed, to protect members who relied; and since only
"reasonable" notice is required, there is no way to determine which class members may have relied.

Finally, there is a danger that a notice requirement will make emergency relief unavailable: a class

must be certified to support interlocutory relief on a class-wide basis. An immediate 23(f) appeal

of the certification order may "overload[] what must be accomplished to grant the emergency relief."

Mehri & Skalet, PLLC, 01-CV-083: (1) Drawing from extensive employment discrimination and

consumer protection class-action experience, agrees with the testimony opposing the change "and

we strongly agree that no good can come of it." The informed judgment of the district court under

Rule 23(d)(2) suffices. An excellent example of wise judicial discretion is found in the cases that

require notice and opt-out rights in "hybrid" (b)(2) classes that include significant damages elements.

It is illogical to respond to the problems of mass-tort cases by adopting a notice requirement that will

severely damage (b)(2) classes. A better approach is to strengthen the methods of communication

with the class throughout the litigation. (2) It is wrong to permit a class member to enter an

appearance at the certification stage. The defendant could exploit this procedure to defeat

certification. "Further, the broader interests of the class may be easily sabotaged by [a] small group

of individuals with antagonistic goals." The problem is akin to the problem of standing to appeal;

class members have been required to intervene to achieve appeal standing, for fear "that individuals

with interests adverse to the class, or with non-typical claims, will interfere with or complicate the

litigation." The purpose of the class action is to render manageable litigation that involves numerous

members of a homogeneous class. Those individuals who seek to appear most likely "are trying to

place their individual interests ahead of the class." They present the same risks as the risks presented

by some objectors.

Prof. Susan P. Koniak, 01-CV-086: (These comments offer a very broad spectrum of issues that are

summarized here because they are brought to bear on the question of mandatory notice in (b)(1) and

(b)(2) class actions.)

There is ajustified public crisis of confidence in class-action procedure. The proposals do not

adequately protect the interests of absent class members. Class members need protection from class

counsel; from the defendant and its lawyers; and from the overworked judges "who do not function

as adequate fiduciaries for absentees." "The instances in which class representation is now permitted

do not match any principled justification for disposing of the rights of individuals without their

explicit consent." Every reasonable effort to notify those individuals should be required.

The "efficient" functioning of the judicial system is not alone justification for class procedure.

The principled purpose underlying (b)(3) classes was that small claims otherwise would receive no
hearing; it is proper to protect against loss of the deterrent function of the law. But transferring

(b)(3), and later (1) and (2), to mass torts is not principled. The acceptance of "side deals" as in Ortiz

and Amchem in the lower courts illustrates the unfairness of the procedure.

"[T]he lines between the (b) categories are so ephemeral that until those categories get fixed
it is simply unjust to tie important procedural rights to these categories." It is vitally important to

clearly understand categories that determine important procedural rights, but that we do not

understand. Plaintiffs' and defendants' lawyers alike benefit from the uncertainty: the defendants
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can bargain for a "locked-in" class, and by paying more for global peace create an incentive for class

counsel to go along. "[T]here is presently no theory that adequately explains why absentees in the

(b)(1) and (2) categories are due so much less process than absentees in (b)(3) classes. That makes

Rule 23 arbitrary." Rule 23 should "include a strong presumption that absent class members in any

(b) category receive the best practicable notice and a right to opt-out." A district court must provide

a clear justification for deviating from the presumption, and there should be de novo appellate

review.

The Ninth Circuit decision in Epstein v. MCA, 1999, 179 F.3d 641, creates great doubts about

the freedom of class members to remain aloof from a class action that does not provide adequate

representation. It seems to preclude collateral attack so long as a class member could have made an

objection in the class action. "This Committee should make clear that Epstein does not preclude a

collateral attack in one federal court on the adequacy of representation provided absentees in an

earlier class action in state or federal court, and at a minimum in the latter situation, i.e., two federal

court proceedings. * * * If you do not believe it is important that absentees retain the right to right

to remain absent, I believe Rule 23 should be amended to require that all absentees receive individual

notice to inform them that they will be bound with no recourse, if they fail to travel across the

country (if need be) to monitor what is happening and to ensure that the representation they receive

is adequate."

Lawyers' Committee for Civil Rights Under Law, 01-CV-091: (For 18 civil rights, public interest

organizations, and bar associations; joined by law firms, practitioners, and professors.) (1) The FJC

Empirical Study of class actions contradicts anecdotes and other unsupported assertions regarding

class-action practice. A number of the problems addressed by the proposed amendments are not

problems at all, or are not problems with class-action practice generally. The perceived problems

do not appear in civil rights actions, and the proposed solutions would have untoward effects. For

the 12-month period ending September 30, 2000, 273 civil rights class actions were filed in federal

courts, 11.4% of all federal-court class actions. Together with securities class actions, nearly 40%

of class actions fall into circumstances that the FJC study described as routine, easy, and well-

established applications of Rule 23. It is a mistake to restructure practice in ways that affect these

successful experiences. The economics of civil rights class-action practice are an important

consideration. There is no economic competition among lawyers for these cases; it is all too difficult

to recruit lawyers. Statutory fee awards tend to award compensation that would be fair for a case

without any risk; there is a risk, and the awards are correspondingly inadequate to entice
representation. (The report attaches a report by Professor Stewart J. Schwab analyzing

Administrative Office Data that show the low success rates in federal-court civil rights actions.)

Requiring notice at the time of certification will greatly increase the costs of bringing these actions

- in some cases without extensive discovery or expert witness costs, the cost of notice will match

or exceed the cost of litigation. No real need or interest is served by notice. In school desegregation,

employment or housing discrimination, voting rights, and other cases, class members receive notice

of the litigation as members of the community involved: "The drafters of the 1966 Amendments
understood that this would be the case * * * " Mandatory notice after certification cannot serve a

constructive purpose. The suggestion that it supports an opportunity to challenge certification invites

relitigation without benefit. "The factors determining (b)(2) class certification depend on the claims

asserted, the conduct of the defendant, and objective characteristics of affected class members, not

May 20, 2002



Report of the Civil Rules Advisory Committee

Page -157-

the subjective views of individual class members." The party opposing the class, moreover, can be

expected to raise whatever issues counsel against class certification, including conflicts among class

members. Rule 23(d)(2) provides authority for directing notice in "the rare case" where class

members cannot be expected to be aware of the action or there is some particular reason. (2)

23(c)(2)(A)(i) subtly adds a further new requirement for (b)(2) classes by providing notice of the

right of a class member to enter an appearance through counsel. This contradicts the intervention

provisions of Rule 24 and is "logically flawed. It is not the notice currently supplied to (b)(3) classes

that gives rise to the right to individually appear through counsel, but the right to opt-out of the class.

Members of (b)(3) classes that do not opt-out have no such right in the absence of appropriate

grounds for intervention under Rule 24, and logic provides no basis to afford that right to members

of (b)(2) classes." This amendment could result in (b)(2) actions "becoming no more than

cumulative individual actions with multiple counsel acting on behalf of multiple individuals." If

substantial interests are not represented, Rule 24 intervention provides protection.

NASCAT and Committee To Support the Antitrust Laws, 01-CV-093: Generally support notice in

(b)(1) and (2) classes, but room should be made to accommodate plaintiffs who cannot afford notice.

The court should have discretion to balance the benefit of notice against the cost and the ability of

plaintiffs to pay, "permitting the court in exceptional circumstances to wholly dispense with notice."

Prof. Howard M. Erichson, 01-CV-097: At least some notice should be required in (b)(1) and (2)

class actions. In some cases "a reasonable number" may be very few class members when greater

notice would be cost-prohibitive. Indeed, there should be greater flexibility to dispense with notice

to all identifiable class members in (b)(3) classes, as contemplated in earlier Advisory Committee

proposals. The Note might address the timing of notice: in (b)(1) and (2) classes, notice is most

important at the settlement or remedy phase, when it is more realistic to expect class-member

participation. Monitoring of the action's progress up to that time is likely to be rare.

Association of Trial Lawyers of America, 01-CV-098: Generally, ATLA favors as much

communication as possible by attorneys with all class members throughout the pendency of a class

action. But the cost of notice could force counsel to abandon class actions. "Depending on the type

and extent of the notice directed, the cost of the notice could easily exceed a proper award of

damages and/or legal fees." This result might make it more expensive to pursue a class action than

to enforce rights through individual actions. Defendants could use a notice requirement to avoid the

court's consideration of the merits. "We can only suggest that, if class action defendants are truly

concerned about the adequacy of communications between the plaintiff class and its attorneys, they

might pay for such notice themselves, especially when they know that their liability is clear." At a

minimum, it should be "much clearer that in (b)(1) and (b)(2) actions it is not necessary to provide

notice in the same ways and to the same extent as in (b)(3) actions. Notice by the most economical

means should be the standard, and the rule should be structured in such a way that class action

defendants cannot use it aggressively to induce plaintiffs to abandon legitimate cases."

Todd B. Hilsee, D.C. Hearing 238-241: The "reasonable number" term is vague. How many is that?

Should it be measured as reaching a particular percentage of the class, given the ability of

communications professionals to determine what percentage of a class will be reached by various

methods of notice? But it is difficult to be precise; what is reasonable depends on the circumstances.
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It would be foolish to spend $3,000,000 to give notice of a $3,000,000 settlement. But a "reasonable

number" is not a useful phrase.

Bruce Alexander, Esq., D.C. Hearing 310 ff. and Written Statement, 01-CV-041: Notice to members

of a (b)(1) or (b)(2) class is a good thing. But the Note on including notice with a defendant's

regular communications to the class is not. Communicating with the class is the responsibility of

class counsel. Sadly, many class counsel do not want to have anything to do with communicating

with their clients - they do not want their name, address, or phone numbers on any communication

lest class members call for an explanation of what is going on. Even the simple addition of a
"stuffer" increases costs. But other burdens are far greater. Recipients will conclude that a notice

mailed out by the defendant is a sign that the defendant is liable or has admitted liability. Sending

notice will be further complicated because it is not likely that the class definition will coincide

completely with any established mailing list. Mistakes will occur in attempting to focus the class

communication. Moreover, inquiries about the notice will naturally be made to the defendant. The

defendant will have to establish special systems to respond to the inquiries, including training people

who can respond appropriately. "There is simply no good substitute for a separate mailing with

separate controls, properly targeted, with a separate return address and with a separate number to call

or place to write with inquiries."

Bruce S. Harrison, Esq., D.C. Hearing 335-338: In response to a question, observed that notice to

class members has never been a problem in over 50 employment class actions he has litigated.

Notice was given; plaintiffs' counsel did not object to providing notice. The cases were all money

damages cases.

Keith L. Fisher, Esq., State of Wisconsin Investment Bd., 01-CV-066: "Because class members in

these cases do not have the right to protect their individual interests by opting out, their ability to

monitor the cases is all the more important." The notice requirement should be no less demanding

than the requirement in a (b)(3) class. "This is not to say that district judges cannot balance the cost

of providing notice with the benefits, and require a lesser manner of notice in those instances where

providing individual notice is not economically feasible."

Other Notice

Conference: There should be automatic review of the notice plan in a nonadversarial setting as part

of the case-management plan.

Conference: To be effective, notice should be directed individually to class members as a letter from

the court.

Conference: No one will argue with a "plain language" requirement. "Almost every notice is

unintelligible to the ordinary person." Lawyers, anxious to protect themselves, draft impenetrable

language. Plain language is achieved only when the judge writes the notice. The Rule might focus

on encouraging the judge to write the notice, or else to appoint someone - preferably not a lawyer

- to write it.
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Conference: We should consider imposing notice costs on defendants in (b)(3) class actions. And

we should consider softening the requirement of notice to every individual (b)(3) class member; in

some small-claims classes, representative notice is enough. (A panel member noted that the

Advisory Committee had abandoned this idea in face of the difficulty of deciding which class

members would get notice.)

Barry R. Himmelstein, Esq., S.F. Hearing 15, 19-: It is not practical to require that the order granting

certification also direct appropriate notice to the class, (c)(2)(A)(i). That is practical when the parties

have worked out a settlement and agreed on notice before certification. But if there is a contested

certification the defendants are not willing to work with the plaintiffs on notice until certification is

granted. Publication often is important. The AARP publication is very effective, but it has a two-

month advance booking requirement. It is proper to require that notice be covered by a court order,

but not practical to require that the order issue at the time certification is granted.

James M. Finberg, Written Statement for S-F Hearing: The FJC notices appear to attach opt-out

forms, objection forms, and claim forms to the notice. Only claim forms should be attached. My

practice is to contact people who have opted out; in the overwhelming majority of instances, they

did not understand what they were doing; they did not understand that by opting out they lost the

right to participate in the settlement. They are misled to believe that they must complete the opt-out

form to be able to participate in the settlement. The same is true for the objection form. The sample

notice forms also are too long. Class members will feel overwhelmed and will not try to read the

notice. In addition, it costs more to print and mail a long form. The maximum length should be four

printed pages. (The written statement 01-CV-07, is similar.)

Brian Wolfman, D.C. Hearing Written Statement 01-CV-043: The notice provision refers to a right

to appear through counsel. It should say "with or without counsel," so that objectors know they can

object without having to retain a lawyer. The Notice also should include an opt-out form; parties

often do not use them, and courts have not demanded them. Instead, the parties craft procedures that

make it onerous to opt out. And the notice should not be drafted in terms that discourage opt outs,

as often happens when the parties draft the notice to explain the disadvantages of opting out without

noting the advantages. "[A]n easy-to-use form is the best means for insuring that class members can

exercise their opt-out rights if they wish to do so." Rule 23(c)(1)(A)(i) should include, p 3, lines 36-

37, this phrase: "including an explanation of the consequences of exclusion on members of the

class."

Michael Nelson, Esq., D.C. Hearing Written Statement 01-CV-021: The notice should state the class

definition, issues, and defenses in the same terms as the certification order.

Stephanie A. Middleton, Esq., D.C. Hearing Written Statement 01-CV-032: The Note seems to

endorse requiring the defendant to assist in providing notice to the putative class "and to pay for the

prosecution of the litigation against itself when no determination of the merits has been made." This

is troubling.

Alliance of American Insurers, 01-CV-068: Approves plain language and the added categories of

information specified for notices. This information is typically found in class notices.
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Peter J. Ausili, Esq., E.D.N.Y. Civil Litigation Committee, D.C. hearing 206: The list of factors to
be put in the notice may discourage inclusion of other information that should be there. The notice
should indicate the relief sought, identify the opposing parties including class representatives and
class counsel, provide the names and addresses of class counsel, and describe succinctly the
substance of the action and the parties' positions. (The written statement, 01-CV-056, adds that
including the class claims, issues, and defenses is not appropriate - it is too early to know them at
the time of notice. If there is to be a definition, it should be in terms of transaction or occurrence to
assure that claim preclusion fully applies.)

Todd B. Hilsee, D.C. Hearing 219-241: Plain language alone is not enough. Notice must satisfy
three criteria: (1) It must get to the class. "Net reach" and "frequency of exposure" analyses by
communications professionals can determine this for various methods of notice. It is difficult to
speak in general terms about the possibility of reaching a large percentage of class members by low-
cost means such as press releases and internet notices. Something like an ad in USA Today does not
reach many people - our figures show a maximum opportunity to reach 3% of a target audience.
(2) The notice must be noticed. (3) The notice must be read and understood - this is the part
addressed by the plain language requirement. As to being noticed, the Rule might require notice
"designed to be noticed." Prominent headlines, appropriate envelope call-outs, and other inviting
and well-known design features are important. Even the sample summary notice developed by the
FJC will not work as a model for publication: parties will struggle to include too much information,
and then present it all in small type in the back pages to save money. "The main message, who is
affected, and why it is important to them must be the first item that draws their attention." It is useful
to mention the court, as on the envelope, because that lends credibility. There also is a risk that
notices may be designed not to be noticed: a party wants to minimize negative publicity, or to reduce
class participation - even plaintiffs may want to avoid a costly campaign or the potential for
handling responses or opt-outs. The idea of "sampling notice" is relevant only if you have names
and addresses; even then, it is difficult because experience does not yet enable us to determine
whether many or very few of those who actually get notice will respond to it. So too, an opt-in
system is difficult because there is no way to determine whether those who do not opt in are in fact
not interested in participating. It is important to use notice professionals, not lawyers. And the
notice must not look like advertising - Postal Service statistics show that 87% of mail that is
perceived as advertising is not read. (His written statement, 01-CV-030, suggests that the FJC
sample notices are too long and complicated; the color-coded forms are too much for anything but
very big cases. He has been working with the FJC to help improve the samples.)

Court Advisory Comm., S.D.Ga., 01-CV-053: The courts already approve notices to the class.
Rather than spell out notice items, the rule should read: "The notice shall contain such information
to class members as the court determines is necessary to describe the action, its consequences for the
class, and the right of a class member to participate in or be excluded from the case."

Bruce S. Harrison, Esq., D.C. Hearing Written Statement 01-CV-060: (c)(2)(A) should require that
the notice advise potential class members of the existence and status of any competing class actions.

Prof. Susan P. Koniak, 01-CV-086: The notice description of the right to appear in a class action
should not refer to "counsel as if counsel were necessary to appear as an objector or supporter of the
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class action litigation or settlement." There is a particular problem that a pro se objector may not
understand that an appearance may waive some jurisdictional objections: "the notice must explain
in plain English that showing up may cost you and explain what that cost is. Not an easy task in
plain English, although possible." It would be better to adopt a rule that any appearance is "special,"
"so that any objections to thejurisdiction of that court are not deemed waived because the spider told
the fly to come into his web."

Plain Language

Conference: This adds nothing. Plain language is sought now.

Jocelyn D. Larkin, Esq., S-F Testimony 146: For The Impact Fund. The notice language change is
welcome.

ABA Antitrust Law and Litigation Sections, 01-CV-069: "[T]he laudable goal of easy-to-understand
notices should be reinforced by inclusion of this requirement in the rule."

Victor E. Schwartz, Esq., for American Tort Reform Assn. and American Legislative Exchange
Council, D.C. Hearing and Written Statement, 01-CV-031: Plain language is "probably more
important to lay people than any other proposal you have here." But there should be more direction
as to notice elements. The notice should inform class members of "what do they get"?; what class
lawyers will get if the action is successful; and any costs or burdens on class members. It also should
describe any counterclaim or notice of intent to assert a counterclaim against class members, and the
address of counsel to whom class members may direct inquiries.

David Snyder, Esq., and Kenneth A. Stoller, Esq., D.C. Hearing 174: Agree with plain language in
class-action notices. (The same statement is made in the Written Statement, 01-CV-022.)

David E. Romine, Esq., D.C. Hearing 243: Endorses the plain language requirement.

Ira Rheingold, Esq. (National Assn. of Consumer Advocates), D.C. Hearing 266: Plain language is
extremely important. But Mr. Hilsee's testimony suggests that the proposal may need a little more
work. (The written statement, 01-CV-062, expands on this: the FJC sample forms are long. They
should not become the standard, but "should be the exception." Items that should be included in a
short introductory statement that prefaces the body of a more detailed notice are detailed in the
NACA Guidelines, 176 F.R.D. at 400-401.)

Patrick Lysaught, Esq., for Defense Research Institute, 01-CV-033. 034, 046, 047: Plain language
is good. The success of the rule will depend on the clarity of the sample notices being prepared by
the FJC. Because the second opt-out provision of proposed (e)(3) should be rejected, the items
included in the notice should include a statement that class members who do not opt out of a (b)(3)
class will be bound by any settlement negotiated by counsel and approved by the court as fair,
reasonable, and adequate.
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Conference: Why require approval of dismissal or withdrawal before certification? And why require
notice if a class is not certified: who gets the notice? And an attempt to list factors is a problem; the
list tends to be treated as describing the only factors to be considered, but is not likely to be
complete.

Conference: It is good to express present good practice in an expanded rule. This is a useful guide
to judges and lawyers.

Conference: Notice of pre-certification dismissal, if any, should be simple.

Conference: The Note should refer to the need to consider subclasses at the time of settlement
review.

Conference: Notice and opt-out exist because unscrupulous class and defense counsel sell valid
claims down the river. Small claimants do not need individual notice.

Conference: Settlement is an area where both plaintiffs and defendants have agreed for years that
Rule 23 could be amended. We need assurances of fairness in the nonadversary setting of settlement
review. One possibility is to appoint an objector, but consideration of that approach caused real
consternation. Trial and summary judgment are different from settlement; they were presented by
adversaries and decided by the court.

Conference: Settlement classes are always adversarial: someone always appears from the class as
an objector, or a member of the plaintiffs' bar appears, or a co-defendant objects. "The day-to-day
problem is the sweetheart settlement that no one objects to."

Conference: That observation applies only in mass torts. The FJC study showed that 90% of the
settlements reviewed were approved without objections and without change. "Class settlements are
fundamentally different from individual actions, where settlement is favored."

Conference: Why give notice of a pre-certification dismissal that does not bind the class? A
defendant who wants such notice should pay for it.

Conference: There is no authority to do anything before certification; a defendant should not be
forced to pay for notice of a pre-certification dismissal because the plaintiff brought a bad case.

Conference: There is confusion about dismissal of individual claims without notice. Why mention
notice in connection with voluntary settlement? The Note can be greatly condensed; but the listed
factors "are a good start," and it is better to have them in the Note than in the Rule.

Conference: We do not want the judge to be a fiduciary for the class, "part of the strategy that causes
the defendant to pay money." Page 54 of the Note refers to seeking out other class representatives
when the original representative seeks to settle before certification; the present lawyers, or other
lawyers, may seek another representative, but the judge should not be involved. Page 68 is similar
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in suggesting that the court might seek some means to replace a defaulting objector; at most, the
court should set a defined period for other objectors to appear. Generally, the Notes should be
shorter. But the factors for reviewing and approving a settlement are good and well stated. Citing
cases helps.

Conference: Proposed 23(e)(1)(C) speaks only of "finding" the settlement is fair, reasonable, and
adequate; the Note, p. 55, requires detailed findings. The detailed findings requirement should be
stated in the Rule. The settlement-review factors properly belong in the Note, but factor (I) needs
"some tweaking": it should say explicitly that it looks to results for other claimants who press similar
claims. The Note observes, p. 65, that an objector should seek intervention in order to support the
opportunity to appeal. It would be better to adopt an explicit rule provision - similar to a draft
considered by the Advisory Committee - that would support class-member appeal without
intervention. Class members often act pro se; such refinements on objection procedure as the need
to seek intervention in order to protect appeal rights are inappropriate. And the p. 67 reference to
Rule 11 sanctions against objectors "comes across as a threat"; we should be hospitable to objectors.

Conference: The "fairness" of a settlement is not defined. Should it be the greatest good for the
greatest number of class members, even though the settlement may be ruinous for some? The Note,
and perhaps the Rule text, should incorporate a test of nondiscrimination. The "trick" of imposing
a lien on the defendant's assets only for the benefit of those who remain in the class is subordination
of one group to another, and unfair.

Conference: The Note list of settlement-review factors should expand to include the effect of the
settlement on pending litigation.

Conference: The first sentence on Note p. 55 says that notice may be given to the class of a
disposition made before certification; it is not possible to give notice to a class that does not exist.

Conference: The settlement-review proposal seems about right.

Conference: The Note focuses on the need for findings; this should be in the Rule.

Michael J. Stortz, Written Statement for S.F. Hearing: It is proper to confirm the rule that a putative
class representative does not have a right to dismiss prior to certification; requiring approval may
deter forum shopping through filing multiple actions and dismissal of those that develop
unfavorably. But the Note overstates the prospect that class members may rely on the filing.
Reliance is plausible only with the actions that warrant news coverage and class members
sophisticated enough to understand the significance of certification. It would be improper to
establish a presumption that notice of pre-certification dismissal be provided class members. As to
tolling the statute of limitations, a denial of certification also terminates the tolling, but there is no
requirement that notice be provided when certification is denied. The Note sentence stating that the
court may direct notice of dismissal to alert class members should be deleted.
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Barry R. Himmelstein, Esq., S.F. Hearing 19- The requirement that the court approve pre-
certification "withdrawal" of part of a class claim may interfere with the right to amend the complaint
as a matter of course under Civil Rule 15(a). Class actions often are complicated actions, made more
complicated by interlocking state and federal cases, choice-of-law rules, MDLs, fast-developing fact
situations, and even continuing legal research. After filing it may prove wise to eliminate a
particular theory. A RICO theory, for example, may seem to jeopardize certification if a court
applies an individual reliance requirement; rather than run this risk, it may be wise to withdraw that
theory by amending the complaint. It may advance the class position, not harm it, to withdraw a
theory that may prevent certification. "It is best to bypass marginal theories if their presence would
spoil the use of an aggregation device that on the whole is favorable to the holders of small claims.
So a class action complaint is very much a work in progress." Generally there is a motion to dismiss;
that does not cut off the right to amend. An answer will come months later, after a ruling on the
motion. "A lot happens before then. And plaintiffs' lawyers of various jurisdictions who have been
pursuing various theories come together and, hopefully, try and put together the best combined work
product for their clients." We should not have to explain the reasons for changing theories "and have
to explain our strategy and legal theories to the defendants." Clarification of the Rule and Note
would help. Court approval should be required if class action allegations are amended out entirely,
but not for one amendment as a matter of right. We need a bright-line rule. That means that the rule
should not distinguish between a minor amendment and a major amendments such as one that
drastically narrows the class definition. If there are side-deals going on, the defendant will want total
withdrawal of class allegations because settlement with any class claims remaining will require
judicial scrutiny. Proposed Rule 23(e)(2) requires that information about side deals be available to
the judge. "The judge will find out about it sooner or later and if you try to pull something, *** you
will be held accountable."

John P. Frank, Esq., 01-CV-03; again in S-F Hearing 92 ff: (The specific focus is on settlement
review, but the underlying theme is broader:) Administrative Office Reports show 2,393 class
actions in federal courts for the year 2000. The proposed Rule 23 revisions add many "decision
points" that will each demand more time and attention from the judge: withdrawal of a claim
demands approval; notices of settlement must be evaluated; there must be a determination whether
a settlement is reasonable and adequate; proposals for exclusions from the class must be reviewed;
if an objection is withdrawn, the court must determine whether the objector has been undesirably
bought off; and so on. It is often suggested that Congress should have a serious judicial impact
statement before acting on legislation that adds significant burdens to the federal courts. The
Committee should have before it some substantial basis for evaluating the impact of these proposals.
"Such an analysis may suggest to you that the time has come to consider that class actions ought to
be moved out of the court system entirely, put either into existing administrative agencies or creating
new ones."

Lawrence M. Berkowitz, Esq., 01-CV-05: The problem with requiring court approval of every
precertification settlement or dismissal of class claims "would be that plaintiffs would file class
actions in order to gain settlement leverage for their individual claims. On the other hand,
defendants are encouraged to simply 'buy off' a class representative and/or his or her attorney in
order to avoid a class action. There ought to be some adverse consequences in the Rule to prevent
these actions by plaintiffs or defendants or their counsel."

May 20, 2002



Report of the Civil Rules Advisory Committee
Page -167-

Mary Alexander, Esq., S-F Hearing 65: ATLA generally supports the concept of judicial
involvement and scrutiny. Although often exaggerated in debate, there are some problems and
abuses in class actions, "and many of these involve settlements and the settlement process." ATLA
also supports (e)(1)(B) requiring notice of a settlement that would bind class members.

Jocelyn D. Larkin, Esq., S-F Hearing 146: For The Impact Fund. The settlement review and other
proposals are welcome.

John Beisner, Esq., D.C. Hearing Written Statement: (1) (e)(1)(A) does not change current law, but
the Note implies an intent to crack down on named-plaintiff-only settlements. All too often a named
plaintiff adds a class allegation simply to draw attention, without any intention to pursue class
claims. The Note should recognize the need to resolve such cases on a named-plaintiff-only basis.
It may be difficult to articulate this proposition, but if it is not stated indisputably nuisance class
actions will loom larger. (2) The Note to (e)(1)(B) should be clearer about the circumstances that
mightjustify notice to the class of a pre-certification dismissal: only if irregularities are spotted, such
as collusive agreements to dismiss, should notice be required. (3) The (e)(1)(C) hearing requirement
is consistent with current practice and should be adopted. The requirement that the court make
findings is important. The factors described in the Note "track existing law on class settlement
reviews and appear to reflect appropriate lines of inquiry."

Prof. Judith Resnik, D.C. Hearing p 63: In the course of discussing court appointment of class
counsel, observes that some cases characterize the court as fiduciary for the class at the time of
settlement. "There, I think the language is a little loose and you might not really want to use the
word 'fiduciary."'

Thomas Y. Allman, Esq., D.C. Hearing 110: Rule 23(e) "is an excellent rule." Professor Fiss is
wrong to insist that a settlement is simply a contract. The involvement of the district court makes the
judgment ajudgment. Amchem has not impeded the ability to settle. "Where you have a settlement,
manageability drops out and the question is, is it fair and adequate * * *." (His written statement
adds that active participation by the district court is essential to allay lingering suspicions about the
collusive nature of national class-action settlements, particularly when there are competing plaintiff
groups and a defendant eager to settle. When a settlement does not bind the class, however, it is
unnecessary, even futile, to require formal notice to putative class members or to require a full
hearing.)

Brian Wolfman, Esq., D.C. Hearing 120: Notice of the settlement should be individualized notice,
particularly when there is a claim procedure or some other procedure that will extinguish class
members' rights for failure to become involved. There have been cases of publication notice at the
settlement stage "with an enormous adverse effect on class members."

Mr. Wolfman's written statement, 01-CV-043, adds many further observations. (1) Generally
supports proposed (e). (2) The introductory paragraph of the Note should drop the confusing
reference to settlements presented to the court as a settlement class but found to meet the
requirements for certification for trial. There is no need to mention that here. (3) Why does
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(e)(1)(A) refer to "withdrawal"? The Note should clarify this. (4) The Note discussion of payments
to a representative to stave off the class action seems to encourage the buy-off by observing that it
would be wrong to force continued class proceedings with an unwilling representative and a
defendant eager to buy out. The reference to seeking another representative suggests a process that
would make a buy-out unlikely unless there is an understanding that plaintiffs and their lawyers will
go away. An agreement by a lawyer to restrict future practice in this way runs into Model Rule
5.6(b). Rule 23(e) "should prohibit [this type of conduct] as part of the process in which the court
reviews the propriety of dismissal of a putative class action." The "plaintiff should not be allowed
to do an about-face for personal gain, leveraged only by his or her class allegations." (5) Notice in
a reasonable manner to those who would be bound by a settlement does not refer to "withdrawal";
the Note should explain that this is because a withdrawal does not bind the class. (6) The line
between notice and no notice is not properly drawn. Dismissal of "all" class claims does not bind
the class. If class members have not known of an action before withdrawn, there is no reliance and
no need for notice. But if there is reliance, notice should be required even if there is no preclusive
effect - this can happen when class members have been notified or have otherwise learned of the
class allegations and have reason to believe their interests are being represented. (7) (e)(1)(B) raises
and does not answer an important question of settlement notice. To require "reasonable notice"
overlooks the need for "best practicable" notice, no matter what type of notice occurred earlier at
certification. "Because settlement is the point at which absentees' rights are extinguished, that often
will be the point where notice to the class is most valuable." This is particularly important when the
notice is the means used to "register" class members or to receive their claims "and thus actually
furnish them the relief that the settlement provides." It makes no difference whether the class is a
(b)(1), (2), or (3) class. (e)(1)(B) "should state that when the settlement notice would effectively
dis[sic for ex]tinguish the substantial property interests of the absentees, the notice requirements of
proposed Rule 23(C)(1)(A)(iii) apply." "Reasonable manner" is not understood in this sense. (8)
(e)(1)(C) codifies existing practice; it is a useful reminder. The Note list of factors "will be useful
to courts, particularly those that do not often consider class action settlements." Two of the factors
should be clarified. (H) refers to claims by other classes and subclasses - if it is intended to refer
to claims in separate actions, it should say so. (I) refers to results achieved for other claimants; if
it is intended, as it seems, to refer to results achieved outside the class action, it should say so. And
the Note reference to the need to make findings should be brought into the Rule - it might be wise
to refer explicitly to Civil Rule 52. (9) Later, in discussing 23(h)(3), states that the Note should
stress the importance of combining into one hearing consideration of the fairness of a proposed
settlement and attorney fees: "the fee determination cannot be made separately because it is a critical
consideration in the court's overall fairness and adequacy of representation determinations."

Lewis H. Goldfarb, D.C. Hearing 138-140: The Committee Note at p. 54 speaks to court approval
of pre-certification dispositions in terms that imply that class members can be bound be a disposition
reached before class certification. That cannot be. This language will lend impetus to the incentives
of lawyers to piggyback on government investigations. One client had resolved a government
investigation and begun "giving redress to owners" when class actions were filed and the class
lawyers asked the court to give them 25% out of the class redress "and to put their names in the
notices that the government had already approved to be sent out in order to get a piece of the action."
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Michael Nelson, Esq., D.C. Hearing 165-166: Something should be done to control voluntary
dismissals before certification. (This statement is tied to concern that plaintiffs' lawyers may
repeatedly file, decide that the court is unfavorable, and dismiss for the purpose of filing the same
action in another court.) (His written statement, 01-CV-021,states explicitly that requiring approval
of pre-certification dismissal may deter forum shopping. But the Note overstates the possible impact
on class members. Unless there has been substantial news coverage, it is unlikely that putative class
members will rely on the filing to toll the statute of limitations. We do not require notice when a
court refuses to certify a class, an event that ends the tolling; there is no more reason to require notice
when the plaintiff voluntarily dismisses and the court approves the dismissal.)

David E. Romine, Esq., D.C. Hearing 242 ff.: The RAND study included five federal-court class
actions; it concluded that the settlement reviews in four of them were strong and effective. The
study's conclusion that there is a need for better settlement review draws more from the state-court
class actions included in the study. The FJC study also seems to suggest that federal settlement
review is adequate. Settlement rates for class actions were approximately the same as for other
actions; the majority of class-action settlements were preceded by some ruling on the merits such
as a motion to dismiss. The problem in federal courts is a matter of public relations and public
education. It would be a mistake to add further settlement review requirements. These would
impose costs of delay; the procedural requirements will take time. Monetary costs also result,
because lawyers will spend time on the review.

Patrick Lysaught, Esq., for Defense Research Institute, 01 -CV-033, 034,046,047: (1) (e)(1)(A) does
not provide any criteria for evaluating a pre-certification settlement or withdrawal. The action may
have been filed with class allegations only to enhance the ability to extract an unjustified settlement;
it may have been filed in good faith, but the class allegations are later withdrawn because they prove
insupportable. There should be further guidance to help the courts in identifying and assessing
abuses. (2) (e)(1)(B) makes it clear, in line with the better present view, that pre-certification
dismissal does not require notice to the class. DRI supports this. (3) (e)(1)(C) for the most part
adopts the best current practice. The requirement of detailed findings is a critical step in the process
and important for appellate review. The 19 factors for review are generally consistent with current
law, but the Note should state more clearly that these factors are not exclusive and that the
importance of each factor depends on a case-specific analysis.

Bruce Alexander, Esq., D.C. Hearing Written Statement 01-CV-041: The Notes to (e)(1) should
encourage courts to grant a voluntary dismissal expeditiously if the class has not been certified; the
only check should be a determination that there is no material prejudice to putative class members.

Professor Charles Silver, 01-CV-048: (1) The comment that notice should be "reasonable" is
important, if reasonableness is measured by the size of claim, likelihood that an individual possesses
valuable information, and likelihood that an individual has interests in common with others. (2)
There is no need for notice when a class action is "involuntarily dismissed on the merits." (3) The
suggestion that class members may rely on a class action, and deserve notice of dismissal is
unpersuasive. "Knowledge of class actions is extraordinarily limited, even after notice is sent." A
class member who wants protection can file an individual action and abate. If dismissal occurs after
certification, class members are aware of the action and aware that they can enter an appearance.
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(4) Settlements involving non-cash relief should be discouraged. It might be required that the court
insist on a cash offer as well. The cash-relief package would be used to measure fees. Class counsel
could then argue for approval of the in-kind relief package as worth more to the class - perhaps
because of tax advantages - but would have a heavy burden of proof.

Court Advisory Comm., S.D.Ga., 01-CV-053: (Refers to 23(d), seeming to mean (e)(1)(A):)
Voluntary dismissal should be permitted as provided in Rule 41(a)(1). "We do not favor a mandate
that notice to an alleged but yet uncertified class must be given * * *."

Comm. on Civil Litigation, E.D.N.Y., 01-CV-056: Current Rule 23(e) is sufficient; there is no need
to change. The Notes suggest changes of meaning not found in the rule text - this is not a proper
approach to rule making. "The Committee particularly objects to the laundry list of factors" that bear
on settlement review.

Federal Magistrate Judges Assn., 01-CV-057: The non-exclusive list of settlement-review factors
in the Committee Note "presents important guidance to the court and counsel * * *."

Exxon Mobil Corp., 01-CV-059: Supports mandatory notice of settlement after class certification.
But the Note should say that notice is required of pre-certification dismissal only in exceptional
circumstances. Individuals may file class allegations for tactical reasons - "perhaps to get a higher
level of attention from the management of a corporate defendant." These actions usually are
resolved at an early stage before any steps are taken toward certification. The potential cost of notice
might interfere with such prompt disposition. And the concern that class members "may have
relied" is too broad, "since rarely will the court know that no class member has deferred litigation
in reliance upon the class action."

National Assn. of Consumer Advocates, 01-CV-062: Makes several observations in the course of
describing the virtues of consumer class actions. In describing successful actions, it is noted that in
some of them the final settlement followed an initial settlement that was rejected by the trial judge
- "current provisions for reviewing class action settlements will work if the trial court applies
them." The NACA has adopted guidelines for honest and effective conduct of class actions, see 176
F.R.D. 375. In recent years there has been "a steady and marked increase in the sophistication and
oversight with which courts - both federal and state - approach class actions, including issues
concerning class action certification and evaluation of class action resolutions and settlements." The
courts are developing a more sophisticated jurisprudence and do not need guidance from amended
rules. Courts may adhere too closely to the rules, with an adverse effect on continuing development
of jurisprudence based on experience. The laundry list of factors in the Note to (e)(1)(C) is an
example of the risk of excessive rules commentary.

Allen D. Black, Esq., 01-CV-064: (1) The Rule should require that settlement be fair, reasonable and
adequate "to members of the class." Too often settlements are opposed as not fair to persons other
than class members, often non-settling defendants but at times complete strangers to the litigation.
The Note should reflect this rule change. (2) "Overall, the tone of the Committee Note strikes me
as unduly hostile to class action settlements." It should say that settlements are favored in the law.
The statement on p. 61 that a settlement does not carry the same reassurance of justice as an
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adjudicated resolution "is particularly egregious." (3) In addressing notice of dismissal prior to
certification, the Note should mention issues of cost and other practical considerations - for
example, a class list may not be readily available.

Equal Employment Advisory Council, 01-CV-065: (These comments reflect a misreading of the
(e)(1) proposal, and may reflect a need to clarify the rule or Note.) (e)(1)(A) requires notice of
dismissal to all class members even though the case was never certified as a class action. This is not
appropriate. It would prolong even nonmeritorious litigation. And it drastically reduces the
incentive to settle with individual class members. There is no reason to fear reliance by putative
class members; in a (b)(1) or (b)(2) class, indeed, the only source of reliance would be the proposal
that notice be provided to class members - that proposal itself is a bad idea.

Keith L. Fisher, Esq., State of Wisconsin Investment Bd., 01-CV-066: (1) The comments on (c)(2)
include lengthy suggestions for information that should be included in settlement notices, including
the procedural posture of the case, whether there have been substantive rulings, the evidence bearing
on key allegations, the defendants' ability to pay including insurance coverage, whether individual
defendants will contribute to the settlement, whether the defendant has adopted changes of policy
to prevent future wrongdoing, the risks of not settling, an explanation that attorney fees will reduce
net recovery, the terms of attorney fees, the number of firms sharing the fees, the work performed
by each firm for the class, the factors that account for varying allocations to class members, and
when payments are likely to be distributed. (2) The (e)(1)(C) standard for approval is an important
step toward heightened judicial scrutiny. The requirement of detailed findings also is important:
"Encouraging judges to address these findings will deter inadequate settlements * * *."

Alliance of American Insurers, 01-CV-068: Supports changes that require approval of settlement or
withdrawal of class claims; require notice of a proposed settlement that would bind the class; require
settlements be fair, reasonable, and adequate; and require hearings on settlement.

ABA Antitrust Law and Litigation Sections, 01-CV-069: (1) "[T]hese proposals for settlement
review are a welcome clarification of what is, and is not, required in the murky world of pre-
certification settlements and dismissals." But the Note reference to notice of a precertification
dismissal should be deleted. There may be inherent power to order notice, but the Note may create
confusion as to the purpose of the amendment. (2) As to settlements that would bind a class, the rule
incorporates existing best practices. The most important purpose is to set forth in detail what courts
must do. Not all courts may be as experienced as those that routinely proceed in the manner directed
by the Rule. "We strongly support this incorporation of best practices into the Rule." The Note
provides "ample comfort that the factors enumerated * * * are but examples * * *."

Association of the Bar of the City of New York, 01-CV-071: Attaches a September 19, 2000 letter
suggesting that a draft rule that included a list of factors to consider in reviewing a settlement would
only exacerbate the effects of attempting to codify best practices. Courts are likely to take the list
as exclusive, no matter what the Rule says.
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Civil Division, U.S. Department of Justice, 01-CV-073: "The Department does not take a position
on the proposed provisions concerning court approval of the dismissal or withdrawal of class claims
or issues."

National Treasury Employees Union, 01-CV-078: The Note refers to the number and force of
objections. Confusion about settlement terms or about important court rulings may lead to many
forceful objections that lack substance. The court should focus on "the quality and substance" of the
objections.

Mehri & Skalet, PLLC, 01-CV-083: A number of the 23(e) changes "are an appropriate codification
of existing law," such as formalizing the "fair, reasonable, and adequate" standard and requiring a
hearing.

Beverly C. Moore, Esq., 01-CV-084: (1) The amendment does not deal with coupon settlements.
Coupon settlements are receding; apparently defense proponents "and their willing plaintiff counsel
fee recipients, have been 'shamed' out of this device, but only to some degree." The rule ought to
require a "final accounting" of how many cash dollars actually flow to class members. (2) It should
be required that the settlement notice inform class members of the relationship between the
settlement amount and the amount that could reasonably be expected at trial. PSLRA notices are
required to state this, but the notices show only that both parties cannot agree to what these figures
are. The Note should urge that specific estimates, or informed guesstimates, be provided. (3) The
Note proposes a list of settlement-review factors that is both over- and under-inclusive. Maturity
is not a review factor, but a certification superiority factor. The very novelty of a case may militate
in favor of settlement - who is to know what will happen on the merits? There are too many
factors, and they repeat. The main factor is the comparison of settlement benefits to likely trial
results. Too many judges will feel compelled to make meaningless pro forma specific findings as
to each factor. And the Note should say that a settlement is less than fair and adequate if it has a
claim procedure requiring class members to provide information the defendant already has, or if
damage checks could be mailed without any claim procedure. (4) Approval of pre-certification
dismissal is most needed when the defendant buys off the plaintiff. The court should be authorized
to condition approval "on the plaintiff giving notice to at least a sample of class members, inviting
the substitution of new representative plaintiffs."

Federal Trade Commission, 01-CV-085: Supports (e)(1)(C), "believing that close judicial scrutiny
is the most effective means of protecting the interests of injured class members. But the rule should
be changed to direct specific assessment of the realistic value of "coupon" settlements. The Note
should list factors that bear on the value, including the history of coupon redemption rates in similar
cases, whether the defendants will track redemption data, whether all class members will be entitled
to use coupons, whether redemption is easy, what time and product restrictions limit redemption,
whether coupons must be issued until a minimum redemption level is reached, whether coupons
benefit the defendant by bonus sales more than they benefit the class, whether there are significant
restrictions on transfer, how the face value of the coupon relates to the purchase price of the product,
and how coupons are distributed.
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Prof. Susan P. Koniak, 01-CV-086: (1) Notice at the time of settlement should be a matter of right,
directed to all class members, not shaped in the court's discretion. (2) The notice must include
information on what others in and out of the class are getting from the class settlement or any side
deal. This will further the purposes attempted to be served by Model Rule of Professional
Responsibility 1.8(g), which requires a lawyer who simultaneously settles the claims of two or more
clients to inform each client of what each is getting. (3) The decision in Matsushita Electrical Indus.
Co. v. Epstein, 516 U.S. 367, has been interpreted by the Ninth Circuit in a way that permits counsel
to bring a class action on one claim (violation of state fiduciary responsibility law) "with the intent
of settling a different set of claims - claims that would have prevented certification entirely or
under the subsection of (b) that counsel desired to use." There is a risk that this approach will be
generalized. "Rule 23 should make clear that it is improper for a court to approve a class action
settlement that releases claims that have not been certified as appropriate for class action treatment,
even if the class receives notice that the claims will be released."

Committee on Rules, W.D.Mi., 01-CV-090: To require approval of precertification settlement
"undermines the objective of eliminating improvident certifications * * *." It often happens that
soon after filing it becomes apparent that certification is not appropriate, for want of numerosity or
failure to satisfy some other requirement. In turn, that realization often results in "a quiet and prompt
resolution of what was initially pleaded as a class action." The amendment creates a disincentive
to prompt resolution and burdens the court with added work merely because the initial complaint
included class allegations.

NASCAT and Committee To Support the Antitrust Laws, 01-CV-093: (1) The requirement that the
court approve withdrawal of class claims may thwart the policy of Rule 15(a). The right to freely
amend to withdraw some class claims will be burdened, and counsel may be required to disclose
confidential thought processes. To the extent that the plaintiff must make a record of reasons to drop
a claim, there may be untoward difficulty if further discovery shows reason to reinstate the claim.
Defendants, on the other hand, will not have to seek permission to amend the answer. Plaintiffs will
be left with an incentive to stick with the original claims, imposing unnecessary work on them and
on defendants as well. The January 2002 drafting suggestions propose additions to the Note to
address this problem. They represent progress, but remain vague: what is a "central part" of a claim?
The footnote states that concern is directed toward amendments that leave only an insignificant class
claim, or one that manifestly could not be certified. The better approach is to limit the rule to
complete withdrawal of all class claims, and note that the court has inherent power to control
attempts to skirt the rule. (2) Notice of voluntary pre-certification dismissal should be directed only
in an unusual case in which putative class members may have relied. Unless there was notice of the
class action, reliance is unlikely. So it is suggested in the January 2002 footnotes, and they are
supported. Today courts ask about the time that elapsed from filing and whether the filing attracted
media attention; that is good practice.

David J. Piell, Student, 01-CV-094: Several of the Note criteria for evaluating a settlement cause
concern. The court will find it difficult to be impartial with respect to (B) and (E) - for example,
it has an interest in avoiding lengthy trial proceedings. The cost of trial is not an appropriate
consideration where there will be fee shifting. The extent of participation in settlement negotiations
by court or a court-appointed officer is also a problem: if the judge is involved, objective review is
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unlikely; even if it is a court-appointed officer, the judge is under pressure to accept the officer's
recommendation. Factor (G) calls for findings similar to those required by Ortiz to approve a
limited-fund class - that is a lot of work for something that is only one factor. The standard should
be simpler: what do similar cases settle for absent class treatment? Could a class member recover
more in individual litigation, after paying fees? How many class members have opted out of the
settlement, and what percentage of the class are they? How much effort is required to participate in
the settlement - some claims administrators have an incentive to prolong the proceedings,
especially if affiliated with the bank that holds the settlement fund.

Prof. Howard M. Erichson, 01-CV-097: Requiring approval of pre-certification settlements or
dismissals should be adopted. This wisely resolves an issue that has caused confusion.

Side Agreements

Conference: It is a mistake to require disclosure of side agreements. Side agreements "often fuel
settlement." They will not remain secret. Judges will look into the deals. "But you need empirical
evidence that these deals are promoting unjust settlements."

Conference: Side agreements should be disclosed, and should be disclosed early. This is particularly
important when the agreements deal with fees, or effect settlements outside the class settlement.

Conference: Individual premiums incidental to settlement "are a real problem."

Conference: Some lead plaintiffs now ask attorneys to indemnify them against liability for costs.
There may be a simple money buy-out of an objector. The Note should make clear that these are
examples of side agreements.

Mary Alexander, Esq., S-F Hearing 65: ATLA is less concerned than some about so-called side
agreements. "We wonder just how practical or appropriate it is for federal judges to try to police
such agreements unless there really are serious allegations of wrongdoing and meritorious
dissatisfaction by class members."

John Beisner, Esq., D.C. Hearing Written Statement: In concept, disclosure is laudable. But
definition of what must be disclosed is critical. The Note should state that the intent is to "get on
the table directly related undertakings." As one example, a defendant may be engaged in
simultaneous negotiations with named plaintiffs in private class actions, with federal regulators, and
with state attorneys general. Need all of these arrangements be disclosed? Or a defendant may be
negotiating with class counsel on other matters - individual actions, or other class actions: critics
of a settlement may argue that all of the negotiations are interrelated and should have been disclosed.
"The Note also should address the ramifications of the failure to disclose these other agreements on
a settlement that has been approved."
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Prof. Owen M. Fiss, with John Bronsteen, D.C. Hearing Written Statement, 01-CV-023: "[T]he
proposal that the court may (why not 'must'?) require disclosure of any agreement or understanding"

would help.

Prof. Judith Resnik, D.C. Hearing Written Statement, 01-CV-044: Full disclosure of "side
agreements of all kinds" should be required.

Brian Wolfman, Esq., D.C. Hearing 120-122, 126-129: There should be mandatory disclosure of all
side deals. How much are class representatives getting? How have lawyers agreed to split the fees
- are there arrangements that will bloat the fees to pay off people who otherwise have no interest
in the case? "And what additional deals does the defendant have with the lawyers or with class
members inside or outside the case"? There is no justification for secrecy. In addition, objectors'
deals should be subject to disclosure and approval "even when a settlement is pending on appeal."
The suggestion that disclosure should be limited to directly related agreements is difficult to
understand. If there are agreements between the defendant and class members "that truly have
nothing to do with the rights asserted in the complaint or released in the settlement," there would be
no point in disclosure. But if the agreement is related in any manner to the class action, it potentially
impinges on class interests and should be disclosed. Confidentiality should be a concern only with
respect to trade secrets or other items that would be subject to protection in discovery. Summaries
might be appropriate if the agreements are very long, but that is "not my experience. My experience
in doing these cases is that there are agreements to pay certain members outside the class, to pay
certain counsel to go away." Absentees should be informed of these agreements.

(The written statement, 01-CV-043, says expressly that side-agreement filing should be
mandatory. And the full agreement, not a summary, should be filed. "Based on our experience
representing objectors, there is no way to know which settlements may be masking relevant side-
agreements unless the parties disclose them." So it was only after the Amchem settlement was
rejected that the settling parties disclosed that defendants had agreed to pay "what turned out to be
millions of dollars of class counsel's costs in litigating the fairness of the settlement, even in the
event that the settlement was not approved." This agreement was collusive. There is no
countervailing benefit to non-disclosure. The proposal calls for agreements to be filed: this means,
properly, that they will be available to everyone, including class members. It also means that they
must be served; the Note should reiterate the service requirement. If there is work-product material
in the agreement - a not likely event - there should be full disclosure to the court, even if publicly-
filed versions are purged of the work-product. "[C]onfidentiality should never be granted for side-
deals involving payments to similarly-situated plaintiffs" (as in Amchem and Ortiz), "incentive"
payments for named plaintiffs, and other arrangements that may trade away class benefits. But
confidentiality may be proper as to a settlement condition that allows a party to withdraw if a limit
of numbers or value of opt-outs is exceeded- the numbers maybe protected until the opt-out period
expires, but the condition itself should be disclosed.)

Leslie Brueckner, Esq., D.C. Hearing Written Statement, 01-CV-020: Parties should be required to
disclose: the rule should provide they must file a copy of any agreement made in connection with
a proposed settlement. The court, for example, should know of the extent to which a defendant has
agreed to settle an inventory of class counsel's individual cases in exchange for an agreement to file
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and settle a class action. The Note seems to give complete freedom, speaking of considerations that
should guide counsel in disclosing agreements. "The difficulty here is that counsel for the settling
parties have every incentive not to disclose the existence of related agreements * * *."

Walter J. Andrews, Esq., D.C. Hearing 282-284, 285-291: The filing requirement should not include
confidential insurance agreements between insurers and their policy holders; Rule 23(e)(2) should
exempt all underlying insurance agreements. These agreements may resolve many different sorts
of issues between insurer and insured: whether or not there is a duty to defend; who will choose or
direct counsel; what is the amount or applicability of insurance, deductibles, or self-insured
retentions; whether there are multiple occurrences (a very common subject of dispute). The insured
tells the insurer that settlement is possible, and they work out an agreement as to what the insurer
is willing to contribute, subject to a reservation of rights. Although it might be useful for the court
to know what assets are realistically available for settlement, there is a risk of abuse: "once that gets
out, then the plaintiffs are going to believe that there's an even more attractive target to go after *
* *." It would be some help to provide for disclosure in camera or under seal, at least if the
information actually remains protected. (The written statement, 01-CV-036, adds that apart from
that problem, the rule does not address the question whether failure to disclose a side agreement may
be grounds for upsetting the settlement after it has been approved and reduced to judgment.)

Leslie Brueckner, Esq., D.C. Hearing 156-157: Disclosure of side deals is important, but the proposal
lacks teeth. There is no affirmative obligation to disclose. "[T]hose agreements most likely to
influence the court's thinking regarding a proposed settlement are those least likely to be disclosed
to the court." There should be mandatory disclosure.

American Ins. Assn., D.C. Hearing Written Statement 01-CV-022: Insurance agreements should be
exempted from the scope of "related undertakings," to preserve the confidential relationship between
insurers and policyholders.

Bruce Alexander, Esq., D.C. Hearing Written Statement 01-CV-041: A few words should be added:
"any agreement or understanding among any of their parties or their counsel made in connection with
the proposed settlement * * *." [There is no further explanation.]

Patrick Lysaught, Esq., for Defense Research Institute, 01-CV-033, 034, 046, 047: The proposal
seems to be designed to ensure a record of the complete agreement. Such disclosures should be
automatic. But disclosures should be expressly limited to "matters directly related to the class
settlement at issue." There may, for example, be overlapping actions pending simultaneously; the
defendant may be negotiating separate settlements in each action, and the terms of each settlement
may indirectly affect the terms of other settlements, but there is no reason to require disclosure of
the indirectly related matters. To the contrary, there is no reason to create a device that enables
counsel in other actions to obtain leverage or information used in separate settlement negotiations.

Professor Charles Silver, 01-CV-048: The comment on agreements to divide fees, as the attorney-
appointment and fee provisions, "reflects an unwarranted preference for regulation over private
arrangements." The fee should be set up front; the court should not care how, given this incentive,
counsel maximizes the value of representation by working with other lawyers. The comment about
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accepted conventions that may tie agreements made after settlement to settlements needs to be

clarified.

Federal Magistrate Judges Assn., 01-CV-057: Proposed (e)(2) "will correct the problems associated

with 'side agreements,' which are often not disclosed to the court, but are part and parcel of the

overall settlement."

Allen D. Black, Esq., 01-CV-064: (1) The Note reference to "complete" copies or summaries of

agreements is puzzling: I had read "summary" in the black letter to refer to oral agreements, and
"copies" to require complete copies of any written agreement. (2) on p 59, third line from the

bottom, the reference should be to counsel who have "litigated" class actions; "[v]ery few counsel

have actually tried a class action." (3) p. 62 of the Note makes an important point that a class

member may not purport to opt out a whole class of other class members; somewhere the Note

should make the same point with respect to litigation class opt outs.

Equal Employment Advisory Council, 01-CV-065: "The proposed subsection is so broad that it is

incomprehensible." It would seem to apply to a contract setting forth defense counsel fees, "or a

document setting forth remedial measures the defendant company undertakes after a lawsuit is filed.

Agreements or understandings like these do not relate to the terms of the settlement agreement * *

*." Such documents, further, are likely to contain confidential information.

Keith L. Johnson, Esq., State of Wisconsin Investment Bd., 01-CV-066: Endorses (e)(2).

Nondisclosure may be appropriate for "blow provisions" - the agreement that defendants can avoid

the settlement if an excessive number of class members opt out; and "an agreement on valuation of
other pending insurance claims as part of the settlement."

Alliance of American Insurers, 01-CV-068: Supports the (e)(2) provision that a court may direct the
parties to file, etc.

ABA Antitrust Law And Litigation Sections, 01-CV-069: "We suggest that the language be revised
or clarified to require, if the court so directs, disclosure of any side agreements involving objectors,
insurance carriers and others who, although not technically parties, may nonetheless be subject to
the court's jurisdiction or under the control of a party." (There is no further explanation.)

National Assn. of Protection & Advocacy Systems, 01-CV-077: (e)(2) filing should be made
mandatory. "The permissive nature of the proposed rule opens it to abuse because of possible
collusion between settling parties' counsel."

Beverly C. Moore, Jr., 01-CV-084: The (e)(4) requirement that withdrawal of an objection be

approved serves the same purpose as the (e)(2) side-agreement provision, and should be included
in it. "A concern arises only if the objector receives something in return for the withdrawal." Even
then, there is no problem if the payment is not at the expense of the class but is merits-based;
disclosure is all that is needed. The element of real concern often is a fee payment to some

competing group of class counsel who have brought a similar case in some state court; there even
are cases where competing counsel first filed the competing case after the settlement was announced.
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Settling counsel have no choice but to pay, in order to avoid the protracted delays that result from

objections. "Surely this needs to be disclosed as a 'side agreement' - and disapproved by the

settling court." The recent practice of awarding fees in a lump sum to lead class counsel, to be

allocated by lead counsel as seems fit, increases the need for disclosure. "The 'side agreement'

disclosures most likely to be sought by settling defendants or objectors are how the total fees are to

be divided among class counsel * * *. This will become fodder for more 'scandal.' * * * Critics will

claim to have found instances of 'you scratch my back in this case, and I'll scratch your back in

another."

Federal Trade Commission, 01-CV-085: Active judicial oversight requires that the court be fully

informed as to the context of any settlement. For that reason, the FTC supports (e)(2).

Prof. Susan P. Koniak, 01-CV-086: (1) The unfairness of mass-tort class actions is shown by the
"side deals" approved by lower courts in Amchem and Ortiz: in Ortiz, one-third of those injured were
left outside the class and provided much better deals. And courts routinely allow selective extension

of opt-out deadlines so the settling parties can "get rid of annoying objectors who might otherwise
cause trouble at the fairness hearing or on appeal." (2) (e)(2) should mandate that settling parties

disclose "all agreements, formal and informal, between them that were made contemporaneously
with the settlement or dismissal of a class action. Moreover, the rule should provide strong and
mandatory sanctions for failing to disclose such deals." The urge to cheat is great. (3) In addition,
the settling parties should be required to disclose material facts about the settlement negotiation, the
settlement itself, and the relationships among class counsel, the defendants, and objectors; the
sanctions for failure to disclose such facts should be discretionary because the scope of the disclosure

obligation is mushy. (4) "Disclosure to the court is not enough. The absent class deserves to know
of any conflicting interests of its counsel." The class should have access to the content of the deals,
the actual terms, not just a summary. An exception could be made that requires disclosure only of
the existence of an agreement that allows the defendant to withdraw if an opt-out threshold is
reached, without disclosing the threshold itself.

David J. Piell, Student, 01-CV-094: This is a welcome addition, but does not go far enough. What
is the sanction for failure to disclose? Can the judgment be reopened? Can class members who
opted out because the settlement was inadequate choose to come back in when an enhanced
settlement results? Guidance should be provided, including a statement whether it is proper to deny
any sanction if the failure to disclose resulted from a good-faith belief that the agreement was not
"in connection with" the settlement.

Objections

Conference: The requirement of approval to withdraw objections is new, and is good; some
objections are made "for not meritorious reasons."

Barry Himmelstein, Esq., Written Statement for S-F Hearing: The Committee Note appears "overly
solicitous of objectors." "[M]ost objectors are relatively ill-informed about the merits of a proposed
settlement. * * * When class counsel are forced to defend the settlement by highlighting the genuine
weaknesses in the case, they are accused of selling out the class." The suggestion that the parties
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might provide objectors access to discovery materials might help bridge the information gap, but the

result is likely to be delay and waste. The objectors "want to be paid for their duplicative efforts."

It makes little sense to invite duplication. "Allowing objectors to invest substantial attorney time in

performing a seemingly legitimate task virtually guarantees that their objections will be pursued

tenaciously, regardless of their merits, delaying by months or years the final resolution of the

litigation and distributions to the class."

Michael J. Stortz, Esq., Written Statement for S-F Hearing: The Note observes that discovery in

parallel litigation may provide information to support objections. But the objector may take

advantage of discovery in the settlement class proceeding to further objectives in an overlapping

state-court class action. It should be confirmed that a federal court that provides discovery to an

objector has authority to limit the objector's pursuit of similar discovery in parallel state-court

proceedings.

Mary Alexander, Esq., S-F Testimony 66: For ATLA. Supports the objection provisions. (e)(4)(B)

"judicial scrutiny of withdrawn objections would provide some protection against the possibility of

collusion."

John Beisner, Esq., D.C. Hearing Written Statement: (1) (e)(4)(A) "appears to confirm current

procedure." But the Note is troubling to the extent that it tends to encourage settlement challenges
and to urge support for challengers. The Note might state "that courts should make inquiry about
whether objections and/or discovery are being used to secure unwarranted leverage by counsel or

certain class members for personal benefit." (2) (e)(4)(B) "appears to be appropriate, confirming
current practice (albeit a practice that is not invoked in all cases)."

Prof. Judith Resnik, D.C. Hearing Written Statement, 01-CV-044: The rule should go further "by
making discovery presumptively available * * *." In addition, the goal of making information
available to the judge to assess a settlement supports "paying the fees of responsible objectors."

Norman J. Chachkin, D.C. Hearing Written Statement 01-CV-051: The Note should make clear the
requirement that a class member win intervention in the district court in order to support appeal from
an order rejecting an objection. That is the general rule, and is correct; free appeal could result in

an avalanche. If intervention is denied, the class member can appeal the denial.

Thomas Y. Allman, Esq., D.C. Hearing Written Statement, 01-CV-026: Itis wise to require approval
for the withdrawal of objections, but for a reason not expressed in the Note. Approval will support
involvement of the district court in the review process. There is a need for aggressive court
involvement as to all objections that have been made.

Brian Wolfman, Esq., D.C. Hearing 121-125, 130-131: Objectors' deals should be disclosed even

when reached on appeal. Objectors must be provided substantial procedural support; unfortunately
the proposed rule does not do that. Objectors should be provided access to all settlement documents.
Settling parties should be required to file and serve the full justification for the settlement prior to
the objection debate - now, they often hold back evidentiary support for the settlement until after
the objecting date, and indeed until right before the fairness hearing. The rule should require that
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objectors be given a stated ample time to file. (The written statement, 01-CV-043, brings these

together: Often settling parties submit the settlement for preliminary approval without any notice to

interested parties, and with only a bare-bones joint memorandum. Class members are given notice

and only a few weeks to respond. Class counsel commonly refuse to provide information to

objectors on a timely basis. "The game is 'hide the ball."' Objectors should be afforded a minimum
of 45 days to object after settlement proponents file full supporting materials.) The rule should

establish a right to take discovery, even about the settlement terms. But discovery into the

negotiation process is not appropriate in most circumstances. The requirement in many circuits that

an objector intervene in order to establish a right to appeal should be deleted; the Supreme Court has

taken up the issue (Devlin v. Scardelletti, 01-417), but if it adheres to the intervention requirement
the rule should be changed. The intervention requirement is inapposite: the class member is a party
in the sense of being bound by res judicata, and is not seeking to participate in trial. And this is a
trap for the unwary, particularly for the pro se objector, without establishing any but paperwork
benefits. It is possible that this is a question for the Appellate Rules; the Advisory Committees may
want to work that out between themselves. The Note, finally, refers to Rule 11 sanctions; that should
be deleted entirely, for it will chill participation by objectors.

The written statement, 01-CV-043, (1) disagrees with the Note statement that the need to
support objectors may be reduced when there is an opportunity to opt out of the settlement. The right
to adequate representation is independent of an opt-out opportunity. (2) "Finally, we are dismayed
about the way in which the Committee Note discusses the use of objections to exert improper
influence in class action settlements." The problem of exerting improper "hold-up" strategic pressure
can be addressed by requiring full disclosure of all deals with objectors and approval by the court.
That approach does not disarm objectors. (3) The Note also seems to give credence to complaints
about "professional objectors"; this suggestion is unfounded. There is nothing wrong with a lawyer
making a living by representing objectors - the only private practitioner we know of who frequently
appears has made meritorious objections in many cases. This reference should be deleted. (e)(4)(B)
states the proper approach. (4) Objectors and everyone else are subject to Rule 11. Objectors are
no more prone to violate Rule 11 than anyone else; indeed close-to-the-line conduct appears more
often among settling parties and their counsel. (5) The (e)(4)(B) requirement that the court approve
any deal with an objector "must be strengthened to have its desired effect." The rule should
explicitly require that all withdrawals and related agreements be submitted on the record, so that
class members can comment. (6) The Note suggests that there is little need for concern if an objector
settles on terms that reflect factors distinguishing the objector from class members. It should say that
this situation will be very rare, lest the extortion flourish. The settlement itself should fairly resolve
differences among class members who are not similarly situated. And in (b)(3) cases, the right to
opt out affords protection. (7) "Finally * * * the failure of * * * (e)(4)(B) to apply to appellate

proceedings is a serious error, which could render it nearly meaningless." The Duhaime case cited
in the Note involved a buy-off on appeal. There is no rule requiring disclosure to the court of
appeals, so no basis for the Note's suggestion that the court of appeals could look into the deal.

Appendix C to the written statement is a November 23, 1999 letter to Hon. Anthony J. Scirica
and Hon. Paul V. Niemeyer. The letter urges adoption of provisions requiring disclosure of - and
court approval for - all "side agreements." "In our experience, the practice of paying objectors to
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Patrick Lysaught, Esq., for Defense Research Institute, 01-CV-033, 034, 046, 047: (1) As to
(e)(4)(A), the Note should make it clear that a strong preliminary showing must be made to justify
discovery into the negotiation process. It also should make it clear that there must be a prima facie
showing of a good-faith basis for objecting before allowing "new" discovery that goes beyond access
to discovery materials already produced in this or related litigation. And guidelines should be
provided for the court and objectors as to the "proper bases and criteria for asserting appropriate
objections." Although objections should be encouraged, not discouraged, it is important "to ferret
out in a cogent, rational and understandable way unfounded objections at an early stage." (2) As to
(e)(4)(B), the Rule does not - and cannot - deal effectively with potential objectors who are
bought off before any objection is filed, nor with objectors who simply fail to pursue an objection
once made. Again, there is no guidance as to what constitutes a proper objection. The Note should
provide guidance as to what is a proper basis for objection and what kind of prima facie supporting
evidence is sufficient. It might be better to require automatic disclosure by all parties to a class
settlement, including class members, as to any premium derived through separate negotiations that
is different from the benefits provided other class members.

Professor Charles Silver, 01-CV-048: The Note paragraph on discovery by objectors "is highly
dangerous and should be deleted." A class member with a large claim has a sufficient incentive to
review all the discovery or take new discovery, but such a person can self-protect by opting out. A
class member with a small claim who demands to see extensive discovery documents and to depose
everyone "is acting irrationally and probably is an extortion artist." The suggestion that discovery
might be tied to a showing of collusion "is objectionable because all settlements are collusive." And
the note on objector fees is dangerous, especially in referring to changes in the settlement that benefit
the class. "The standard extortionist tactic is to threaten to appeal unless class counsel cuts the fee
and to request a portion of the fee reduction as compensation." At most, an objector should win a
fee only for wringing extra dollars out of the defendant, and even that is dangerous because it will
lead defendants to hold back in the initial settlement agreement.

Court Advisory Comm., S.D.Ga., 01-CV-053: It is unnecessary to require court approval to withdraw
an objection. The court is free to inquire as to any accommodation that may have been made with
the objector, and to determine whether any action was taken to the prejudice of the class.

Allen D. Black, Esq., 01-CV-064: "Strategy" is a good thing. The Note should not refer to"strategic" objectors; it should point out directly "that an objection may have practical or 'blackmail'
force far beyond its merits, if any."

ABA Antitrust Law and Litigation Sections. 01-CV-69: "We favor these proposals."

Association of the Bar of the City of New York, 01-CV-071: Attaches a September 19, 2000 letter
that urges deletion of a draft rule provision providing that mandatory discovery be available to
objectors. There is a growing entrepreneurial use of objections by professional objectors.
Mandatory discovery is "a tool far in excess of what they already possess and well beyond the course
of prudence."
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Joseph L.S. St.Amant, Esq., 01-CV-075: (This comment is summarized more extensively with the
general comments.) The Note to 23(e) should discuss application of the rule - if it is to have any
or not- to cases on appeal. "The most pressing problem is whether appeals from decisions denying
certification can be settled on an individual basis without court approval."

National Assn. of Protection & Advocacy Systems, 01-CV-077: The Committee Note may chill
desirable objections by saying that courts should be vigilant to avoid encouraging unfounded
objections and that Rule 11 sanctions are available. "The very mention of Rule 11 will likely chill
the willingness of class members to lodge objections ** " "P&As consider it part of their federal
mandate to protect the rights of persons with disabilities to challenge the adequacy of proposed
nationwide class action settlements." Many settlements "routinely fail to include provisions
representative of the various classes or types of disabilities."

National Treasury Employees Union, 01-CV-078: "Requiring court approval for withdrawal of all
objections seems excessively rigid." The purpose seems to be to monitor changes in the settlement;
that can be served by requiring approval only when withdrawal is conditioned on modification of
the settlement.

Mehri & Skalet, PLLC, 01-CV-083: "We agree with the discussion in the proposed Notes regarding
objectors, including the problem of objectors acting to obstruct beneficial relief to the class. Weparticularly agree with the requirement that an objector purporting to act on behalf of the class be
held to the same fiduciary standard as a class representative."

Beverly C. Moore, Jr.. Esq., 01 -CV-083: "As long as an objector is a member of the class and thus
has standing, he should be allowed to object and appeal." Legitimate objectors face real problems.
Even plaintiffs' counsel object to objector discovery. The filing of settlement papers and fee
petitions is orchestrated so that there is not adequate time to object. The problems said to be posed
by professional objectors are not impressive. Class counsel in competing class actions are a frequent
source of objections; their objections often are legitimate challenges to a low-ball settlement, but too
often are rejected.

Prof. Susan P. Koniak, 01-CV-086: (1) It has been suggested that an absent class member can be
precluded from collateral attack on a class-action settlement and judgment if another class member
objected. "The idea that 'objectors' who are not required to meet any of Rule 23(a)'s requirements
are somehow able to bind other absentees should be clearly and firmly rejected in the advisory
committee's notes." (2) "The fairness hearing is now an unregulated arena." Do settlers have a right
to discovery? To be served with all relevant documents in the case, including side deals? Can anobjector call witnesses? Cross-examine witnesses? Must testimony or affidavits be presented to
support an objection? How do pro se objectors participate? "Perhaps the Rule need not address all
these questions." (3) Some objectors appear only to "get[] a payment from the settling parties to goaway. Those payments should be outlawed." And objectors should have to explain any withdrawal
of objections. Side deals should have to be disclosed, both at the trial stage and at the appellate
stage. But the Committee Note should not refer to objectors who are out for personal gain.
Objectors are no more likely to abuse the process than professional class-action lawyers or defense
counsel. And any reference to Rule 11 sanctions should be removed from the Note. Rule 11
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sanctions are less deserved for objecting counsel than for others: "No other group of lawyers are
expected to operate with no procedural rules to help them get the information they need to function
properly and no rules to delineate when, how and to what extent they are entitled to participate or
to complain about not being allowed to participate." (4) The Committee Note recognizes the
important contributions of objectors. "But nice words are no substitute for procedure." Rule 23
should establish "some framework for the procedure to be followed in fairness hearings with
particular attention to the participation of objectors."

NASCAT and Committee To Support the Antitrust Laws, 01-CV-093: The published proposal is
better than earlier draft rules that spoke to discovery for objectors. But the Note states that an
objector can obtain discovery by showing reason to doubt the reasonableness of a proposed
settlement. Skillful counsel often can do that. An objector should be required to show "both a strong
reasonable basis to doubt the reasonableness of a proposed settlement and that such doubt cannot
be resolved on the record before the court." The same showing should be required to have access
to discovery already had in the litigation. The Note suggests that the parties may provide such
access; this expression may be read to recommend that discovery materials be provided in the
ordinary course. But routine access to discovery in the class action may impose cost and delay,
particularly in complex cases with hundreds of thousands of pages of documents. There also may
be serious confidentiality concerns. This suggestion should be deleted from the Note.

David J. Peill, Student, 01-CV-094: Why have different standards for discovery in connection with
the reasonableness of settlement terms and discovery into the settlement-negotiation process? What
is a "strong preliminary showing"? If the court has enough information to determine whether the
settlement is fair, reasonable, and adequate, it should have enough information so that there is no
need for discovery by objectors. And the reference to Rule 11 sanctions in the Note should not be
at the expense of inherent court powers that "are more effective in dealing with abusive objectors."

Steven P. Gregory, Esq., 01-CV-096: The Note sets too low a standard for discovery by an objector.
Objections, even frivolous objections, can cause unnecessary delay in awarding benefits to class
members. "A better approach might be to require a 'compelling reason' rather than simply a
'reason.

Settlement Classes

Conference: The proposals fail to address settlement classes

Conference: Express provision should be made for settlement classes. "They are useful for the end
game." Asbestos litigation will go on for another 20 years because the settlement-class effort was
scuttled by the courts.

Conference: The Committee Note to draft 23(e) assumes the certification of settlement classes.
"They cannot be done any longer."
Conference: It is amazing that overlapping class proposals have been considered, even in a tentative

way, without also including a settlement-class proposal.
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Conference: There should be a settlement-class proposal.

Conference: Some members of Congress view Rule 23 as an end-run around Congress. The
settlement class "is an entire agency. Amchem was dead on."

Conference: Amchem is consistent with smaller, cohesive settlement class. "They're here, they
exist. They're tough to draft." It remains difficult to understand what Amchem meant in saying that
settlement can be taken into account.

Conference: The problem with the settlement class is that it cannot be tried, so there is no constraint
arising from the alternative prospect of litigation.

Conference: Judges cannot solve all problems. Settlement classes "overstrain" the Enabling Act.
"We used to take seriously the ideas of self-government and jury trial in civil cases. Settlement
classes disregard these ideas."

Conference: The Rule 23(e) Committee Notes imply that there is such a thing as a settlement class;''not everyone agrees."

MaryE. Alexander, Esq., Statement for S-F: ATLA policy expresses deep concern over adjudication
of the rights of future claimants through settlement-only classes.

James M. Finberg, S-F Hearing 103-104. 106-107: Ortiz is based on due process; it applies to state
courts equally with federal courts. There should not be any difference in the ability to settle whether
the action is in state court or federal. Probably there are more objections to settlements now than
formerly. It is clear that a class can settle claims that are in the exclusive jurisdiction of another
court, so global settlements can still be reached in state or federal courts. There is more attention
paid to sub-classing and making sure there is a representative who would have standing to allege the
claim of each category of persons involved. But I do not work with cases that involve future
damages; they may present greater difficulties.

Anna Richo, Esq., S-F Hearing 138-139: Rule 23 should be amended to require opt-in for trial of
individual cases, or better to eliminate class certification for trial purposes for any personal injury
claim, with the exception of claims arising out of mass disasters. Certification of a dispersed mass
tort class for settlement, on the other hand, would be desirable. There should be a separate mass-tort
settlement class rule.

John Beisner, Esq.., D.C. Hearing Written Statement: pp. 15-18 suggest creation of a distinct
certification standard for proposed settlement classes. The proposal is presented as modest: there
is no need to address futures claims, nor to revisit "limited fund" classes. One benefit would be to
stop the tendency of some courts to cite settlement class certifications as precedent for certification
of a litigation class, even though "the level of debate is quite different." The preoccupation with
class certification prerequisites is distracting attention from the primary line of investigation, which
should be whether the proposed settlement is fair to all purported class members, whether there is
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a risk of collusion, or a risk that some individuals will gain benefits at the expense of other class
members. One source of the problem is that the provisions of Rule 23(a) and (b) are designed to
protect defendants as well as plaintiff class members. Commonality, typicality, predominance, and
superiority protect defendants against attempts to rely on class-wide proof when the law requires
individualized proofs of claim or defense. A settlement is different because the defendant has agreed
to a conditional surrender of the right to insist on individual proofs of defense or individual proofs
of injury and damages. When individualized proofs are required, a litigation class should not be
certified. The variability of plaintiffs' damages should not be subsumed into a litigation class -
although, perversely, it may be - but when there is a settlement, the inquiry should be whether the
proposed settlement presents "a fair approach to dealing with the fact that the fair value of the
unnamed class members' claims may vary significantly?" The rule should require that the settlement
class have sufficient unity to make it fair to bind absent class members. But the predominance test
should be qualified, looking to ensure that class members are afforded due process, "taking full
account of the fact that as part of the proposed settlement, the defendants are waiving the due process
protections that they would be afforded under a non-settlement class certification analysis."

Committee on Fed. Civ. P., Amer. Coll. Trial Lawyers, 01-CV-055: Considers (e)(1) salutary, and"would welcome the opportunity to review a proposal that addresses settlement classes separately."
Is "open to the prospect of allowing settlement classes that do not necessarily satisfy all of the criteria
of litigating classes."

Summary of Comments & Testimony: Rule 23(e)(3) 2001

Conference: The stronger alternative is better.

Conference: It would be better to provide that a (b)(3) class member always can opt out of a
settlement.

Conference: Knowledge of a settlement provides a better basis for deciding whether to opt out. But
we should not allow opt-out from every (b)(3) settlement. The first alternative, which presumes
there should be an opt-out, will come to require opt-out. The second alternative, cast in neutral
terms, is better. It would be still better to address the issue only in the Note. Notice is expensive;
if it is delivered by TV and national print media, it can cost ten million dollars or more. "The class
action is an attorney vehicle; the idea that people worry about it is a dream." What is important is
notice to lawyers, not class members. Opt-out campaigns "are political wars." Propaganda is
unfurled on all sides. The fen-phen settlement has opt-out opportunities "every time you turned
around," but few defendants can afford to settle on terms that offer so low a level of peace.

Conference: Before settlement, it's "a pig in a poke." The ordinary class member does not have
enough information to determine whether to request exclusion. A reasonable opt-out decision can
be made only when the terms of settlement are known. It would be better to allow the opportunity
in all cases.
Conference: The first alternative is better. It does have an escape clause. The class may have had

notice of proposed settlement terms during the original opt-out period, even though there was not
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yet a formal submission for approval. But this first alternative "maximizes consumer choice" in
more general cases. Notice could be more modest. It is better to have this in the text of the rule, for
the benefit of judges who are "new to class actions."

Conference: The first alternative is dangerously close to one-way intervention. The "good cause"
test for denying opt-out is very vague; to the extent that it turns on the fairness of the settlement, the
court should approve only a fair settlement in any event. If settlement terms afford an opportunity
to opt out, that is one factor to consider in favor of approval; that is as far as this should go. And the
Note should say clearly that informative notice is far more important at the time of settlement than
at the beginning of the action.

Conference: The diet drugs litigation allowed four opt-out events for each class member. "At least
one informed opt-out should be allowed; usually it is sufficient to provide this at the time of
settlement."

Conference: The time of the opt-out is important. In a mass tort, probably it is sufficient to provide
an opt out when the aggregate settlement terms are known. That is not likely to be a problem that
seriously impedes settlement. It would be possible to defer the opt-out until the individual class
member knows what he is going to get under the settlement, but that is probably wrong. It would
destroy most mass-tort settlements if latent-injury class members were allowed to decide to opt out
"23 years later" when injury becomes manifest.

Conference: The back-end opt-out may be important in mass torts; indeed it may be that a class is
certifiable only if a back-end opt-out is provided. The diet drug settlement was done under pressure
that improved the settlement because of the higher legal standards that flowed from the Amchem
decision. But that is not what 23(e)(3) proposes. (It was rejoined that it is dangerous to think of opt-
out only in mass-tort terms.)

Conference: The settlement opt-out would apply to antitrust and securities classes. There is a history
of successful settlements in these areas without opt-outs. It is a mistake to write a general rule that
applies to all types of class actions. Indeed it might make sense to deny any opt-out opportunity at
any time from a class that deals with small claims that would not support individual litigation.

Conference: These considerations support the second alternative as the better option. Settlement opt-
out makes sense only in some cases. One problem is that the money spent on notice comes out of
actual class relief. The Committee Note should describe "levels of notice." In some cases, it should
suffice to publish notice in the manner generally used for legal notices. Often the "mass buy" on
television and in newspapers of general circulation is not warranted. Notice to attorneys should be
provided.

Conference: What needs to be fixed? Mass-tort classes negotiate opt-outs; it is proper for the Note
to treat this as a factor bearing on fairness. There may be an issue in a small fraction of cases where
the notice is published early and the opt-out period expires.
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Conference: The problem of early notice and expiration of the opt-out period could be solved by
deferring the first notice and opt-out period until there is a settlement agreement.

Conference: The need for fairness to class members is adequately protected by judicial review.

Conference: When the class is heterogeneous, it is not possible to shape a settlement that is fair to
all class members. Notice at the time of class certification will be used to lock class members in.
There is no problem in securities litigation because for years the practice has been to seek
certification at the same time as a settlement is presented. If certification and settlement are
separated, the expensive notice should be deferred to the time of settlement.

Conference: People should not be asked to decide whether to request exclusion until they know what
they are going to get, at least in personal-injury cases. Notice at the time of the "aggregate
agreement" is not enough. The total available in the Agent Orange settlement sounded like a lot at
the time, but an intelligent opt-out choice could not be made on the basis of knowing that alone.

Conference: Multiple opt-outs often are negotiated in mass tort settlements, and such terms may
indeed be required. But there is no need for a rule to accomplish this. But for securities and antitrust
cases, a settlement opt out turns the rule on its head. Class members are told at the time ofcertification that they will be bound unless they opt out. If you allow an opt out on settlement, why
not also after granting a motion to dismiss for failure to state a claim, or after granting summary
judgment? Indeed, why not after trial? The settlement opt out interferes with negotiation
settlements. Adequate protection can be found in the negotiation process.

Conference: The settlement opt out became increasingly attractive to the Advisory Committee as it
struggled with proposals to enhance support for objectors. The settlement opt out is a lot better than
fueling objections to every settlement. But the Note should be revised to make it clear that
settlements are favored; as presently drafted, it seems to have a hostile tone.

Conference: From the defendant's perspective, there is a tension between the ability to settle and a
class member's ability to base an opt-out decision on meaningful information. A defendant can
negotiate a "walk-away," but knows that if the settlement sticks there will be some opt-outs who
must be compensated and who will treat the settlement terms as the floor for bargaining. The second
alternative is more flexible and thus more sensible, but it too will make settlement more difficult.

Conference: Concern about notice costs is a red herring. Notice of settlement is required today. The
settlement opt out simply requires that one more item be included in the notice. The first alternative
is better; indeed, it might be better to adopt an even stronger presumption in favor of opt out. The
defendant's path to global peace is made more difficult, but informed choice by class members is
more important.

Conference: But the notice will be more complex and thus more expensive if it includes a settlement
opt out.
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Conference: If we are precluding substantial damage claims we should have good notice.

Conference: The "pig-in-a-poke" problem is most significant with small-claims classes. Class
members have no stake at the beginning. The opt-out could lead to better recovery in another class;
even apart from that, a 20% or 40% opt-out rate would tell the court something. The opt out is
useful.

Conference: Why do we need the first opt out, if the limitations period is extended to the second opt
out ?

Conference: The second notice may be more effective. The IOLTA cases say that clients have a
property interest in pennies; so class members have a property interest in small claims. Those who
want global peace have an interest in effective notice. This helps ensure that settlement is adequate
for the absentees. The first alternative, favoring the opt out, "is a big improvement."

Conference: The idea of a court-appointed objector "is horrible. Any alternative is better." The best
approach is to list an opt-out alternative provided by the settlement itself as a factor favoring
fairness. The next-best approach is the second settlement opt-out alternative.

Conference: The only real choice is between the two settlement opt-out alternatives. The court-
appointed objector system would degenerate into a "judge's buddy" system or a civil-service
bureaucracy. "Market forces are better." Perhaps the first alternative should be softened: a
settlement opt out is required "unless the court finds that a second opportunity is not required on the
facts of the case." This would be stronger, and better, than the second alternative.

Conference: The parties should be fully informed in connection with settlement, but opt out does not
follow. Defendants should be able to achieve global peace. Is unfairness to class members so great
an evil as to require the opt out? "I do not know the answer."

Conference: (Several views in a single dialogue:) A back-end opt out is not likely to be provided in
securities or antitrust cases, but can a mass-tort settlement be approved without one? The risk of
latent injury is a real problem. But if injury is apparent at the time of settlement, an informed initial
opportunity to opt out after settlement terms are known suffices. Asbestos should not be used as an
example for all cases. In many cases "the biological clock ticks faster" - it will be two years, or
four, to identify all "downstream claims. Defendants can deal with this kind of "extended global
peace." The back-end opt out can be worked out. In a large heterogeneous mass tort, the back-end
opt out "can address the constitutional needs." But if the class is more cohesive, settlement without
a back-end opt out may be appropriate. It would be a mistake to require a back-end opt out in all
mass torts; if the disease affects a finite population and its progression is known, back-end opt out
may not be needed.

Conference: Settlement opt out may cause more problems than it is worth.
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Conference: The settlement opt out might be reduced to a factor considered in evaluating fairness,
but perhaps a compromise version could be retained in the Rule.

Conference: It does not make sense to go forward with the settlement opt-out.

Conference: Settlement opt-out is a bad idea; "it almost gets into the substance of the settlement."

Conference: The settlement opt-out is a good idea. It legitimates the decision. Rule 23(b)(3) was
written for small-stakes cases. If it is used for cases that involve significant individual claims, class
members should know what is at stake before being asked to decide whether to opt out. There
should not be an absolute right to opt out. "But a willing seller is needed."

Michael J. Stortz, Esq., Statement for S.F Hearing: The second alternative "properly takes a neutral
position, leaving the issue of a second opt-out to the trial court's discretion." The first alternative
"does not take into account the myriad circumstances in which a settlement on behalf of the class
may be reached. Practice under the new Rule 23(e) should be permitted to develop * * *."

Barry R. Himmelstein, Esq., S.F. Hearing 24-: Either alternative is suitable. "I prefer to leave things
to judicial discretion when there is a choice." Settlements can be done with a settlement opt out, but
the more usual occurrence is that settlement and certification occur at the same time so the first opt-
out opportunity remains available. The second opt-out opportunity is "just fine. I like to give people
the option to stay in or get out. I'm not trying to hold them in against their will. Relatively few
people generally do opt out unless they have serious personal injuries and I have questions about
whether class certification is appropriate for those kinds of claims anyway."

Mary E. Alexander. Esq., S-F Hearing 65-: ATLA supports Alternative 2 settlement opt outs. The
opt out can be difficult for practitioners on both sides, but "litigants' choice is most more to [her
written statement, 01-CV-016, says "paramount to"] administrative convenience and the
management of the litigation." (Her written statement notes concern that class-action settlements do
not afford class members "real choice as to whether to accept a settlement.")

Gerson Smoger, Esq., S-F Hearing 91: For ATLA. It is terribly unfair to have the only opportunity
occur before settlement of a (b)(3) class. "Nobody attends to it. Nobody looks at it." Most people
do not understand what the notice means, and there is no reward even in seeking out your local
lawyer for an explanation. Often I have people come to me after the class is closed and a settlement
is effectuated, "and now they have no choice and they disagree with the settlement. They want to
have their day in court. They want to be able to choose their own lawyer, but they are foreclosed."
We support Alternative 2. And we must be careful to protect the small-claim class "because those
are the essence of the purpose of this system."

Anna Richo, Esq., S-F Hearing 138: The opt-out option on settlement is appropriate.
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Jocelyn D. Larkin, Esq., S-F Hearing 146: The Impact Fund welcomes a number of the proposals,
including "the option for second notices and opt-out. These are already part of our practice for the
post part. We understand them."

Alfred W. Cortese, Jr., Esq.., S-F Hearing 163 ff: It would be better to have opt in for trial, the way
it was before we had opt-out settlements. We should be weaned from settling these cases because
they just get worse and worse. Amchem and Ortiz have not made a difference: "If you put enough
money on the table, somebody is going to find a way" to settle. The second opt out, however, is the
more benign of these proposals.

John Beisner, Esq., D.C. Hearing Written Statement: "[T]here are valid arguments on both sides of
the debate regarding the merits of this amendment." If it is to be adopted, the second alternative is
better.

Prof. Owen M. Fiss, D.C. Hearing 46-57: Settlement is troubling. The representational relationship
does not rest on actual consent. Settlement is a contract. "People do not enter contracts by simply
not responding to a notice. People are not bound by contracts simply because a number of people,
even same members of the class, have entered a contract." Settlement should bind only class
members who opt into the class. The practical consequences would be to "put a lot of settlements
offthe board." But "the requirements for procedural justice gives us no alternative." The alternative
proposed in (e)(3) should be made mandatory, and should apply to all forms of class actions. (In
response to questions, suggested that it might be possible to allow settlement without the opt-in limit,
and perhaps even without allowing opt out, if the interests of class members are "so identical and so
de minimis" as to justify binding them.)

His written statement, with John Bronsteen, adds: "If settlements were confined to those who
opt in, then plaintiffs would lose their incentive to bring class lawsuits that are unlikely to prevail
at trial."

Prof. Judith Resnik, D.C. Hearing Written Statement 01-CV-044: "[I]t is at settlement that the
question of the remedy becomes clear, and it is at settlement that the decision need be made about
whether to permit opt outs."

Thomas Y. Allman, Esq., D.C. Hearing 113-114: Agrees with Professor Fiss. It is not clear that an
opt-in regime for settlements would destroy the ability to settle, but assuming it would, "[t]hat would
be a good result." The suggestion should, however, extend to trial as well: a class should include
only those who opt in. (His written statement finds the second alternative formulation of (e)(3)
"more appropriate." A settlement opt out is not needed if settlement is reached after trial on the
merits; it is sound if settlement is reached before there has been significant discovery on the merits.)

Brian Wolfman, Esq., D.C. Hearing 116 ff: We need pay more attention to the characteristics that
distinguish class actions from bipolar litigation. Clients cannot be expected to monitor the work of
class lawyers, and lawyers' interests are not naturally aligned with class-member interests. Expanded
opt-out rights enhance members' abilities to monitor their lawyers' work. In addition, the prospect
of opt outs will encourage the parties to negotiate a settlement more favorable to class members.
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Notification at the certification stage is not much help. But notice at the time of settlement can work.
(The written statement, 01-CV-043, strongly agrees with Alternative 1. Notice of settlement is
required in any event, so notice cost objections are reduced on that score. This is not the occasion
to reconsider the question whether individual notice should be required for all class members when
individual claims are small.)

Lewis H. Goldfarb, Esq., D.C. Hearing 134: The Committee should consider opt-in rules for the
classes where there are no real plaintiffs involved in the litigation. Abuses through such actions areIla serious problem for industry."

Prof. Ian Gallacher, D.C. Hearing 141-146: All (b)(3) classes should be converted to opt in. This
is better seen as a joinder device than as a tool of social policy. In practice, virtually all of these
actions require a plaintiff to opt in by mailing materials to indicate participation in a class remedy,
or by using a coupon that has been mailed out. There is no showing that it is too difficult for holders
of small claims to bring suit. There are many more lawyers available today than in 1966, and they
are ready and capable of bringing small claims in small claims courts. More importantly, the fact
that people do not bring small claims does not show an incapacity to act; we often see that people
decline to participate in class-action judgments even when little effort is required. Nor need we
worry about one-way intervention; setting a time limit to intervene is sufficient. (His written
statement, 01-CV-037, adds that the reasons for adopting an opt-out rule in 1966 were"uncomfortably paternalistic" and seem to transcend Enabling Act boundaries by making it easier
for "one group to assert claims." It is asserted by plaintiffs that (b)(3) classes are a tool of social
policy to enforce ethical behavior by business. Rule 23's function as a joinder rule is undermined
by the opt-out approach. Opt-in classes under the FLSA, or the 100-member signature requirement
for Magnusson-Moss Act classes, show that opt in is not necessary. Class members may be harmed
by opt out, being bound by inadequate judgments. Opt in also avoids the problems that arise from
tolling state statutes of limitations for non-federal claims.)

Leslie Brueckner, Esq., D.C. Hearing 160-161: Wholeheartedly endorses the second opt out,
whichever provision is adopted. Notice costs are no deterrent - there must be notice of the
settlement anyway. And there is not likely to be a significant deterrent to settlement: defendants
continually tell us that there is a hydraulic pressure to settle. The incentives to settle are sufficient.
(The Written statement, 01-CV-020, is more forceful. The First Alternative is better, but there
should be an unconditional right to opt out of a settlement; there should be no "good cause"
exception. The Note links the good-cause determination to the adequacy of the settlement. The
court's appraisal of the settlement should not override the preference of class members to pursue
individual relief; there are due process concerns about forcing an individual to accept a settlement.
The opt out will not increase notice costs; notice of the settlement must be given in any event.
Finally, the Note suggests that an opt-out opportunity may reduce the need to provide procedural
support for objectors. This language should be deleted. Objectors are important, indeed often
crucial to settlement review.)

Michael Nelson, Esq., D.C. Hearing Written Statement 01-CV-021: Prefers the second alternative.
The first "fails to account for the many circumstances under which settlement may take place."
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David Snyder, Esq., and Kenneth A. Stoller, Esq., D.C. Hearing 174: Prefer the second alternative.
The written statement, 01-CV-022, "finds merits in the competing arguments" whether there should
be any second opt out. If there is, it is uncertain which alternative will provide maximum protection
to both plaintiffs and defendants. As a general matter, insurers require the earliest possible sense of
class size in order to establish appropriate claim reserves.

Robert Scott, Esq., Lawyers for Civil Justice. D.C. Hearing Written Statement 01-CV-038: (b)(3)
should be converted to opt-in procedure, or to require that the class lawyer obtain written
authorization from each putative class member before filing an class action. "The sorry experience
with class actions since 1966, particularly in the last ten years, has amply demonstrated the need for
this Committee to urge Congress to return the legal system to the resolution of justiciable disputes
among real parties in interest who care enough to affirmatively elect to be included in the litigation."
In addition, there should be a mechanism for opt-out settlements "by creating a settlement device or
'bill of peace' to allow defendants to invoke a court process for consolidating all litigation and
settling all claims."

Stephanie A. Middleton, Esq., D.C. Hearing Written Statement 01-CV-032: The second opt out is
troubling "because it interferes with a defendant's ability to 'buy peace'and a plaintiff who does not'opt out' in the beginning should have to live with the decisions made by his attorneys."

Peter J. Ausili, Esq.., E.D.N.Y. Civil Justice Committee. D.C. Hearing 209: The second opt out has
little value. A small claim provides little incentive to opt out. A person with a large claim should
investigate and determine whether to opt out at the first opportunity. In addition, the rule does not
address the preclusive effect of rulings made after expiration of the initial opt out period and the time
of the later opt out. (The written statement, 01-CV-056, adds that a settlement opt out would "simply
shift the balance of power away from the class representative and to objectors.")

Walter J. Andrews, Esq., D.C. Hearing 284-286: The possibility of opt-outs makes settlement more
difficult. Plaintiffs should not have a second opportunity to opt out: this allows them to litigate once,
and then a second time if not satisfied with the class-action resolution. This will have a particularly
adverse impact on insurers by "introduc[ing] an expensive level of volatility and unpredictability into
the establishment of reserves" for class actions.

Bruce Alexander, Esq., D.C. Hearing 310 ff. and Written Statement. 01-CV-041: A second opt out
"breeds laziness and free rider issues." It encourages class counsel to communicate even less with
class members. The unintended effect will be even less interest by the litigants in the litigation.
Class members who do not opt out at the first opportunity can protect their interests by objecting tothe settlement. It would be a good idea to substitute an opt-in system for the present opt-out system.
With an opt-in class, you know what is really at stake. Experience shows that many class members,
when they find out about the class, resent it - they find the supposed benefits undesirable, or find
the process obnoxious.

Hon. William Alsup, 01-CV-04: "I wholeheartedly support the proposed Rule 23 revisions. I vote
for the 'good cause' version of the settlement opt-out provision."
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Linda A. Willett, Esq., 01-CV-028: The underlying structural defects of Rule 23 should be dealt with
by requiring "that the default mechanism of all 23(b)(3) class actions be 'opt-in' and that a statutory
mechanism be created that would allow for strictly regulated 'opt-out' settlements."

Patrick Lysaught, Esq., for Defense Research Institute, 01 -CV-033, 034,046,047: Strongly opposes;
the second alternative is less harmful if any is to be adopted. Limiting the second opt out to (b)(3)
classes "undermines the philosophical underpinnings allegedly supporting the need for a second opt-
out." Just as members of a (b)(1) or (b)(2) class, members of a (b)(3) class are protected by the
opportunities to object to class definition, class representation, and the terms of settlement. So too
they are protected by the requirement of court approval after careful judicial inquiry. The second opt
out could be the death knell of settlement. Those who opt out will treat the settlement as the starting
point for individual negotiations. This procedure is unfair: it allows class members deliberately to
remain in the class, examine the terms of the settlement, and then choose to opt out to gain the
advantages of the settlement as leverage for their own claims.

Professor Charles Silver, 01-CV-048: The p 64 comment that class members may not understand
the terms of settlement should be dealt with by making easy education possible, as a website or
phone bank; encouraging objections is not desirable, particularly when a small-claims class is likely
to generate only strategic objections.

Sheila Carmody, Esq., 01-CV-050: It is not unfair to require persons who claim to have been injured
to take an affirmative step. The Committee should recommend "that the default mechanism of
23(b)(3) actions be opt-in."

Court Advisory Comm., S.D.Ga., 01-CV-053: Favors alternative two; flexibility is preferred.

Committee on Fed. Civ.P., Amer. Coll. Trial Lawyers, 01-CV-055: prefers Alternative 2. Apresumption, subject to defeat for good cause, is not needed. The proximity of prior notice, the size
of the settlement, or other circumstances may make a second notice not desirable. There is no need
to litigate "good cause." But in other circumstances a second notice may be desirable - "for
example, the parties may urge a second notice to minimize the number of objectors."

Federal Magistrate Judges Assn., 01-CV-057: Supports Alternative 1. it is "preferable to Alternative
2 which is more permissive by its terms and fails to provide the court with the discrete guidelines
furnished by Alternative 1."

Exxon Mobil Corp., 01-CV-059: Opposes (e)(3). It will seriously erode one of the few benefits of
(b)(3) class litigation: "resolution of the claims on a broad class-wide basis." After expiration of thefirst opt-out period, the defendant will know who has opted out and can estimate its potential
exposure outside the class action. If a settlement opt out is permitted, unnecessary uncertainty is
created. Nor is there any reason to give class members a second opportunity to opt out. It is easy
to envision opt-outs organized by counsel who were unsuccessful in seeking appointment as class
counsel; the result may be unfair bargaining advantages for the settlement opt-outs, or settlements
that are unfair to them in individual proceedings because class-court approval is not required. But
if there is to be an (e)(3), the second alternative is preferred.
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Allen D. Black, Esq.., 01-CV-064: On p 63 it is pretentious to speak of a decision "confided" to the
judge. Say "committed" or "entrusted."

Equal Employment Advisory Council, 01-CV-065: Association members employ more than
20,000,000 workers in the United States. The second opt-out proposal is addressed in terms that
seem to say that the purpose of the first opportunity to request exclusion is to afford a binding choice
whether to remain in the class and accept the outcome. A second notice serves no purpose, unless
in special circumstances such as fraud or a natural disaster it is reasonable to believe that class
members never got the first notice.

Keith L. Johnson, Esq., State of Wisconsin Investment Bd., 01-CV-066: The first alternative is
better. The settlement opt out is important; at the time of the first opportunity, class members
"usually do not have enough information * * * to know whether the class representative and class
counsel will pursue the case to a satisfactory conclusion." The mere existence of a right to opt out
will deter inadequate settlements. The second alternative is inferior because the parties - who
commonly draft a proposed approval order - will draft an order that does not allow opt out. "[I]n
order to encourage a practice that the parties will usually disfavor, the rule should not merely be
neutral on this issue."

Alliance of American Insurers, 01-CV-068: Opposes the second opt out because it "necessarily
increases the cost of class action litigation and also serves to prolong the litigation." If anything is
to be done, Alternative 2 is better "since it is more neutral * * * and does not express a preference
for a second opt-out opportunity."

ABA Antitrust Law and Litigation Sections, 01-CV-69: Opposes both alternatives. Begins by
recognizing that this proposal has generated a split of opinion, and that the split does not divide
along plaintiff-defendant lines. The purpose to advance informed opt-out decisions and enhance
fairness is laudable. But "the proposal ignores both the theory and policy of class representation as
well as significant problems * * *." The Note recognizes that a settlement opt out is not likely to
have real value to class members whose small claims do not support individual litigation. As to
theory, representation extends to all phases of the litigation, including settlement. The initial notice
should make it clear that settlement is one possible outcome. There is no distinction between
resolution by settlement and resolution by judgment for purposes of a second opt out. A settlement
out out "demeans the meaningfulness of the first opt-out right as an exercise of the class member's
free will." Further, the efficacy of class actions will be undermined. Class members with larger
individual claims frequently are represented by counsel, who will seek to take a free ride on the
efforts of class counsel in discovery and motion practice, and then opt out; if they cannot opt out,
they will have an incentive to object vigorously to an inadequate settlement, enhancing the settlement
for all class members. Allowing an opt out, on the other hand, may drive down the value of the class
settlement in the expectation "that large individual purchasers will more often than not opt out once
the class sets the settlement floor." Finally, the amendment fails to address the issue-preclusion
effects of rulings made between the initial class certification and the exercise of the second opt out.
Alternative 2 may "lead to the expedient of ordering a second opt-out opportunity as a makeshift
solution to a questionably adequate settlement." Nor is even Alternative 2 necessary to support
negotiation of settlements on terms that authorize opt outs. The recent diet drugs settlement allowed
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a different form of opt out, to be exercised in the future on the basis of changes in a class member's
physical condition; that illustrates that power is there now.

Association of the Bar of the City of New York, 01-CV-071: This amendment does little to alter
current practice. Today it is common to find class notices sent out contemporaneously with
settlement notices; most class members have an opportunity to opt out after settlement terms are
known. Alternative 2 is the better choice; it allows for case-by-case analysis. The good cause
requirement in Alternative I will generate needless litigation.

Civil Division, U.S. Department of Justice, 01-CV-073: Does not support a second opt-out. This
would diminish a defendant's incentive to seek peace through settlement; litigating to judgment
would give preclusion. "[E]ffective negotiations can only proceed based on a reasonable expectation
that the composition of the class will not change prior to entry and approval of the settlement." The
fact that settlements often are negotiated before class certification is not relevant, because in that
setting the defendant has no reasonable expectation as to which class members would be bound by
the settlement. Once the opt-out period has expired, on the other hand, "the settling defendant has
a valid expectation that all members of the class are bound." The possibility of negotiating terms
that allow the defendant to withdraw if the number of opt-outs exceeds a stated threshold is not much
help; it may be difficult to reach such an agreement. It also will be difficult for class counsel to
negotiate a settlement in face of the potential for sizeable opt-outs. But if an opt out is adopted, the
second alternative is better. It would be still better to require the proponent of an opt out to show
good cause.

Prof. Martin H. Redish, forLawyers forCivil Justice, 01-CV-074: Urges abandonment of the opt-out
provision for (b)(3) classes, in favor of establishing an opt-in procedure. The core of the argument
is that legislatures - both Congress and state legislatures - make conscious choices about
enforcement mechanisms when establishing rights. Public enforcement means may be chosen.
Private enforcement means may be chosen. The choice has a great impact on the substantive right
underlying the remedy. A choice of private enforcement is politically more attractive: it is presented
as a means of providing compensation to individuals who believe that compensation is sufficiently
important to justify litigating to win compensation. "Under a purely private, incentive-based
remedial model * * * the legislature's primary goal must be assumed to be compensatory, rather than
behavior-changing, since pursuant to this framework, government exercises no control over the
decisions of private victims to sue ** ' The advancement of the public interest is subordinate to
the primary goal of victim compensation. But the (b)(3) opt-out model, because of inertia,
transforms the private remedy into a "bounty hunter" model. The bounty-hunter model relies on the
economic incentives of attorneys, not victims, "without regard to the goal of vindicating individual
plaintiffs' rights." The effect is illustrated by the numerous "coupon" settlements. The result is
similar in many ways to a "purely public-regarding enforcement mechanism," akin to a qui tam
action. As a matter of legislative policy, the bounty-hunter model may at times be attractive. But
it should not be accomplished by rulemaking. Whether or not this pervasive effect on substantive
rights violates the Enabling Act, there is a tension that should be addressed by moving to an opt-in
model. The opt-out model relies on a paternalistic view that may have been acceptable in 1966, but
that is incompatible with fundamental notions of liberal democratic theory as we now understand
it. It is highly unlikely that those who wrote the 1966 rule "ever envisioned the dramatically negative
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practical consequences to which that process has today given rise." And there is a tension with due
process: the effect is to destroy an individual right because "another unrelated litigant has had the
opportunity to litigate the same claim." The constructive consent reflected by failure to opt out is
not sufficient to waive the constitutional right to be heard.

Special Committee on Federal Practice, Illinois Bar Assn., 01-CV-076: "A reasoned determination
of the fairness of a class action settlement will take into account many factors." (Examples are given,
substantially parallel to the examples in the Committee Note.) "Alternative 1, providing for a
presumption in favor of an opt-out opportunity, increases the probability for an individual member
to assess the relevance of these factors * * *. The court * * * will unlikely possess the specific
knowledge of the nature and extent of the individual circumstance of a member." Adoption of
Alternative 1 "may also be a driving force for the settlement to be more inclusive, attending to the
issues that may relate to certain subclasses of the class." Notice cost is not an issue since there must
in any event be notice of the settlement. The overriding principle is that a class member should be
able to review a settlement with personal counsel, preserving the right to seek individual redress if
that seems better.

National Assn. of Protection & Advocacy Systems, 01-CV-077: Prefers the first alternative as "most
protective of class members' interests." But the Committee should eliminate Note language that an
opportunity to request exclusion may reduce the need to provide procedural support to objectors.
Objectors often play a pivotal role in the settlement review process; member protection and advocacy
systems have increasingly found that not only must they bring class actions, but they also must object
to settlements that, focusing on only some types of disability, fail to provide adequate protection for
persons with other disabilities.

Washington Legal Foundation, 01-CV-082: Supports the second alternative. A settlement opt out
may be valuable, particularly where facts relevant to the opt-out decision come to light only after
expiration of the initial opt-out opportunity. But there is no reason to create a presumption in favor
of opt out. Opt out is desirable if a proposed settlement "creates a significant hardship for individual
class members." But ordinarily the opportunity to object provides sufficient protection.

Mehri & Skalet, PLLC, 01-CV-083: The need for a settlement opt out "is certainly open to question,
given the inherent power of the court to provide opt-out rights in appropriate cases or circumstances
where opt-out rights are not specified." Exercise of this power is shown in some (b)(2) cases.

Prof. Susan P. Koniak, 01-CV-086: Rule 23 should provide "every absent class member * * * a right
to opt-out of the settlement contract. Surely, there is no reason not to guarantee this to all (b)(3)
class members and given that the categories of (b) are so porous, it is only fair that similar opt-out
rights at the time of settlement be the default rule for all absent class members."

State Bar of California Committee on Federal Courts, 01-CV-089: Supports the first alternative.
Class members may not have had the incentive to opt out before settlement terms are known. The
first alternative "creates a stronger incentive for courts to review settlement terms carefully. In order
to make a 'good cause' determination, a court will likely scrutinize settlement terms to assess
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whether they are fair to all class members. If the court is at all uncertain about terms, the court will
likely permit the opt-out * * *."

Committee on Rules, W.D.Mi., 01-CV-090: A settlement opt out undermines the class-action goal
of judicial efficiency. The defendant "can ride the hope" that so many class members will opt out
as to destroy the class by defeating numerosity. This hope may further encourage unsanctioned and
improper communications by the defendant with class members. And "the amendment all but
eviscerates the 'objection' process." A dissatisfied class member will exit, not object, depriving
other class members of the benefit of the objections that would have been made were exit not
possible.

David J. Piell, Student, 01-CV-094: The Note refers to classes certified for settlement. Amchem,
and see Hanlon v. Chrysler, 9th Cir. 1998, 150 F.3d 1011, make it clear that settlement classes cannot
be certified. But Alternative 1 is superior. The right to opt out is essential once a settlement is
proposed - that is the point of tolling the statute of limitations once a class action is filed. Class
members should not be forced to guess whether counsel will adequately represent the class in
settlement.

Robin F. Zwerling, Esq., 01-CV-095: (e)(3) must be amended or clarified to reflect the problem of
sequential settlements with different defendants. The problem is illustrated by an action now
pending on appeal in the 2d Circuit. Members of the class in an alleged $700 million ponzi scheme
initiated parallel individual litigation but failed to opt out of the class. The class settled with an
insurance company; the individual plaintiffs participated in distribution of that settlement. The class
then settled with another defendant, an auditor. The individual plaintiffs objected to the settlement
and sought to opt out of the class; the district court, invoking its original ruling that a plaintiff must
opt out for all purposes or remain in the class for all purposes, refused to permit exclusion. It
explained that a plaintiff should not be permitted to remain in the class as to defendants against
whom her claims are relatively weak, while opting out to pursue relatively stronger claims against
other defendants. That ruling is on appeal; the settling defendant has said that it will back out of the
settlement if exclusion is allowed, arguing failure of an assumed condition precedent by material
change in the class from whom it sought peace. To address this problem, the Committee should (1)
adopt Alternative 2; (2) make it explicit that there is only one subsequent opportunity to opt out of
a settlement, limited to the first settlement reached; and (3) make it explicit that selective opt-outs
as to only one defendant are not permissible.

Prof. Howard M. Erichson, 01-CV-097: Alternative 1 is better. There are some risks in the
settlement opt out, including the risk that a lawyer with a large number of individual clients will
threaten to opt them out to win leverage to benefit them at the expense of other class members.
Defense interests are likely to oppose this provision because it gives plaintiffs another bargaining
chip. "But the benefits strongly outweigh the risks." The opt-out opportunity protects against
collusive or inadequate settlements that protect defendants and enrich class counsel at the expense
of the class.
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Proposed Rules 2 3(g) and (h)

Rule 23(g) -- in general

Conference: This is an extremely important and useful provision. It underscores the fiduciary
obligation of counsel to the class, and the fiduciary obligation of the court to make sure that counsel
discharge that duty.

Conference: Is there a danger here of emphasizing the judge's investment in the counsel selected?
Will that affect the judge's attitude toward other things?

Conference: Maybe it would be better to have two judges involved, one to select counsel and the
other to handle the case. At least, having somebody other than the assigned judge screen counsel
for quality could be desirable.

Conference: Regarding the Committee Note, I have a real question whether it serves a purpose.
Lawyers cannot find these notes. What real effect or value do they have? Is the Note as binding as
the Rule?

Conference: West puts the Note right in the pamphlets with the rules. Justice Scalia's attitude
toward this sort of material is not true of all judges. At the least, the Note serves an educational
function.

Conference: As a judge, I look at the Notes all the time.

Conference: The Enabling Act authorizes adoption of rules, and says nothing about notes. A Note
cannot be adopted or changed without a simultaneous amendment to the Rule, and even if one tried
to change a Note without changing a Rule it would require going through the entire Enabling Act
process.

Conference: The Rule 23(g) notion that the judge picks the class lawyer reflects what many judges
do; it is important to say it in the rule. The actors who are not much regulated are the judges. The
premise of Rule 2 3(g) is that there is not much client control. But the rule does not require a hearing
or findings. There are other settings in which judges pick lawyers. For example, judges appoint
counsel from a list or panel for impecunious criminal defendants. But the initial selection of eligible
lawyers is not left up to individual judges.

Conference: The CJA approach raises difficulties. For one thing, these people generally have not
been paid adequately. It would be a mistake to get the government into this.

Joseph Grundfest, S.F. Hg. (pp. 30-45) & 01-CV-009: I rise in favor of the appointment competition
which tends to work very well in various aspects of our economy. What is needed is a market check
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to achieve the benefits of competition in selection of counsel. An auction is only one method for

doing so. Proposed Rule 23(g) recognizes that competition for appointment may be useful, and "has

the far, far better of the argument" than the recent draft Third Circuit report. The "benchmark" of

25 to 30 percent simply is not relevant. It came from 19th century individual cases, and does not

work here. "You are still paying a 19th century price given everything else that's happened in the

world since then for a particular item?" Law firms are quite willing to work for much less than that

amount, and there is no ground for saying that their results are "totally inferior." If I were writing

the rules, I would be more aggressive than this proposal, particularly urging the use of market check

mechanisms in selection and compensation of counsel. I think this approach applies across the

board, even if that seems a bit "imperialistic." At least, this could be applied in consumer fraud

actions, mass tort cases, and the like. But perhaps it would not work in civil rights cases. In any

event, it would be important to limit consideration to "qualified counsel," so there should be a two-

step process by which selection is done, looking first to quality screening and then to selection from

among those left using market mechanisms.

Mary Alexander, S.F. Hg. (pp. 55-73) & 01-CV-016 (president-elect of ATLA, presenting its

position): ATLA is wary of the notion of federal courts appointing class counsel. Litigants are

entitled to retain their own counsel, and they should not have that right extinguished by a court order

that effectively replaces their counsel with one or more attorneys they don't know. Absent evidence

of unfitness that would justify limiting an attorney's right to practice, a litigant's choice of counsel

should be left alone. It would also be wrong if this lawyer were selected by something like an

auction method, giving the clients the lowest bidder in place of the lawyer they have selected. ATLA
does support having judicial oversight, but is concerned about the low bidder phenomenon. Thus,

having the judge scrutinize the background and experience of the lawyer is fine.

Gerson Smoger, S.F. Hg. (pp. 73-91): There is a risk of cronyism, or apparent cronyism, in having

the judges appoint the lawyers. The ones that are likely chosen are lawyers familiar to the particular

judge that has the power to make the appointment. Once the judge makes such a selection, it will
be hard not to feel invested in the attorney's efforts (pp. 90-91).

John Frank, S.F. Hg. (pp. 92-97): The problem with these changes is that they introduce too many

new decision points. Those, in turn, afford opportunities for counsel to wrangle, and then require
judges to resolve the wrangling. I am not persuaded that the additional effort and cost that will result

is justified by the advantages of the proposed amendments. A better solution to the problems of the

contemporary class action would be to move the (b)(3) class action out of the court system altogether
and into some sort of administrative agency.

James Finberg, S.F. Hg. (pp. 104-05): Agrees with Prof. Grundfest that in securities litigation
market forces can be extremely useful, in part because there is a good supply of qualified counsel

there. In fact, in those cases classes have benefitted from getting a larger share of the payouts due

to competition. In employment discrimination cases, however, these dynamics don't apply, and
market forces don't work as well.

James Sturdevant, S.F. Hg. (pp. 120-29): The language of 23(g) is troubling in that it seems to
encourage judges to foster competition for appointment as class counsel. In particular, the focus on
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the resources counsel will commit to the action seems to point in that direction. Where other firms

have notice of the filing of a case, this may encourage the judge to invite other counsel to come in

or to allow some sort of bidding process.

John Beisner, D.C. Hg. (pp. 7-21) & 01-CV-027: Clearly the provision on appointment of class

counsel is appropriate to the extent that it confirms the authority of courts to deal with situations in

which multiple counsel are attempting to represent the same classes. The need is less pronounced,
however, where multiple counsel are not vying for the position of lead counsel, and the question is

merely whether some other counsel should be brought in to replace the lawyers who initially filed

the suit. Conceptually, the idea that the court would select plaintiffs' counsel in every case is

troubling, and it might create an appearance that the court has a vested interest in ensuring that the

selected plaintiffs' counsel succeed. The basic problem is that the process seems to contemplate that

"trial courts would routinely recruit and select class counsel, possibly long after the question whether

a certifiable class even exists has been resolved." I am not in favor of having a court that basically

has one class action before it with one counsel or group of counsel undertaking efforts to go out and

find other counsel to handle the litigation.

Judith Resnik, D.C. Hg. (pp. 58-75) & 01-CV-044: "I agree with the Committee's decision to
recognize the central role that judges now play in shaping the market of lawyering for aggregate

litigation." But who rides herd on the judges as they perform this task? If one looks for precedents
for the judge as employer, the ones that occur to me ar the hiring of magistrate judges, attorneys
appointed under the CJA, and the selection of members for the committees in bankruptcy. These
examples, particularly the bankruptcy one, illustrate the high potential risk of apparent or actual

patronage activities by judges. Given the public criticism we've seen of the large sums paid lawyers
in class actions, judges are at risk of having antagonism about these matters rub off on them.

Victor Schwartz, D.C. Hg. (pp. 76-63) & 01-CV-031: The adoption of Rule 23(g) might widen the

gulf between how class actions are addressed in federal courts and the way in which they are handled
in some state courts. State court rules don't usually give the judge this important power. And a few
state court judges who have this power have not used it to help assure that class counsel are

appointed on the basis of both merit and fair and open market competition.

Brian Wolfman (Public Citizen), D.C. Hg. (pp. 116-32) & 01-CV-043: Rule 23(g)(1) restates

nearly-universal practice without any significant modification. Rule 23(g)(2), however, goes beyond
current practice and seems unwise to us. The "real meat of the Rule" is in the Note, and the

committee might want to ask whether it wishes to promulgate a rule principally to inform the courts
and the litigants of the views set out in the Note. We believe that some of the points in the Note

should be incorporated in the rule.

Peter Ausili (E.D.N.Y. Comm. on Civ. Lit.), D.C. Hg. (pp. 203-18): The Committee was concerned
about utilizing a bidding process and putting the judge in that particular role. It felt that it was early
and unwise at this time for the court to adopt essentially a competitive bidding procedure for
selection of the client's counsel.
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David Romine, D.C. Hg. (pp. 242-62) & 01-CV--49: The amendment adds procedural steps to class

actions that require findings and increase the occasions forjudicial activity. This is a cost that should

be taken into account.

Ira Rheingold (Exec. Director, Nat. Assoc. of Consumer Advocates), D.C. Hg. (pp. 262-76) & 01-

CV-062: NACA considers Rule 23(g) probably the most problematic of the proposed rule changes.

Although we welcome anything that ensures that consumers obtain competent and able class counsel,
we are concerned that the proposal appears unnecessary and unlikely to improve things. In effect,
the rule moves toward the idea of auction or having judges choose the attorney. This will have a

chilling effect on having cases brought. It will be "virtually a wide open invitation to law firms who

have nothing to do with the development of the case to step forward and claim to be more

appropriate counsel by virtue of prior experience." The protection that litigation provides to

consumers is due largely to the new theories developed by creative lawyers, but the new rule will

discourage such attorneys from pursuing their theories because somebody else may commandeer the

case. There could be a "feeding frenzy" and it will lead to "cherry picking." The proposal would be

all right if there are genuinely competing counsel, but if there is just one lawyer and nobody else has

come forward, the court should only analyze the adequacy of that lawyer and not look to a

competitive situation.

Walter Andrews, D.C. Hg. (pp. 276-93) & 01-CV-036: The appointment rule is a good idea, but

only when there is genuine competition for the position. Otherwise, it may have a negative effect

on case management and efficiency and seems unnecessary.

Hon. William Alsup (N.D. Cal.), 01-CV-004: Having worked hard on at least six class actions over

the last 26 months of my tenure as a district judge, I wholeheartedly support the proposed Rule 23
revisions.

American Insurance Association, 01-CV-022: AIA finds merit in the competing arguments as to

whether courts should encourage a competitive appointment process for all class actions (which
might ensure more reasonable fee arrangements), or only for potential conflict situations (e.g.,

existing competition for leadership among multiple counsel to represent the same classes).

Regardless of which proposal is adopted, AIA believes that the amendments should provide guidance

as to how counsel "vacancies" will be advertised, and how the costs will be borne.

Patrick Lysaught (Defense Research Inst.) 01-CV-033, 01-CV-034,01-CV-046,01-CV-047: The

proposed rule makes sense in that it is inconceivable that a class can exist, discovery can be pursued,

the matter tried, a settlement negotiated, and the objectives of the case generally pursued unless and

until there is an attorney or law firm appointed to represent the interest of the class members.

Prof. Charles Silver, 01-CV-048: I am strongly opposed to any effort to foster competition for class
counsel, for there really is no analogue in the private market. Rule 23 should instead attempt to

promote a referral market in class actions by encouraging deficient lawyers to transfer cases to better
lawyers. Fee-sharing arrangements, or other agreements that foster this sort of activity, should be

promoted.
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David Hudson, Chair, Court Advisory Committee, U.S. Dist. Ct., S.D. Ga., 01-CV-053: The

Committee opposes the proposed rule that would mandate the trial court to appoint class counsel in

every case. There is no need to mandate court involvement in the relationship between the named

plaintiffs and their counsel who file the case. The proper role for the court is as now provided in

Rule 23(a)(4) to satisfy itself that "the representative party will fairly and adequately protect the

interest of the class." Courts already take into account the factors listed in the proposed rule. The

proposed rule is an invitation for ancillary proceedings between groups of lawyers seeking the trial

court's appointment, and an apparently unnecessary restriction on the discretion of the court under

current Rule 23(a)(4).

Gregory Joseph, Amer. Coll. of Trial Lawyers Comm. on Federal Civil Procedure, 01-CV-055: We

are aware that the proposed amendment to Rule 23(g) is consistent with the use of auctions, and

express no view on the auction mechanism but do agree that Rule 23 should be broad enough to

encompass it.

Edwin Wesely, Chair, Comm. on Civil Lit., E.D.N.Y., 01-CV-056: The Committee opposes this

provision. Unlike most of the Rule 23 changes, this would effect significant changes in class action
practice and represents a definite tilt toward selection of class counsel through competitive bidding.

The Committee believes that approach is unwise for several reasons. It is premature for the drafters

to endorse the activist bidding model embraced by Judge Kaplan in In re Auction House Antitrust

Litig., 197 F.R.D. 71 (S.D.N.Y.. 2000). The bidding model could create conflicts of interest for the

court by thrusting upon it an inappropriate mixture of roles -- neutral arbiter on the one hand and

litigation strategist on the other hand.

Federal Magistrate Judges Assoc. Standing Rules Committee, 01-CV-057: The FMJA Rules
Committee supports the proposed changes to Rule 23.

David Rubenstein, President, Virginia Project for Social Policy and Law, Inc., 01 -CV-063: Opposes

the Rule 23(g) proposal. It is totally unworkable to have the court appoint counsel, for no attorney
or firm will go to the trouble to develop a class action if there is a significant chance that the court
will not appoint him or her class counsel. Worthy cases involving possible injuries to the public

therefore will not be developed or filed. The present rule, which allows the court to decline to certify
the class if it has doubts about counsel's adequacy, is sufficient. In addition, because class counsel
may not have a preexisting relationship with the class plaintiffs, this proposal interferes with the

attorney-client relationship. The class plaintiffs may even disapprove of the court's choice, and this
would jeopardize the ability of the class action "team" (lawyers and plaintiffs) to work best in

combination for the protection of the class. Moreover, the court will be in the business of "bidding"
cases in seeking the appointment of class counsel. This will put the court in the position of

evaluating the abilities of one attorney or firm against another. The court will have to consider the
merits of the case and other difficulties in its litigation, before any motion to certify is filed, based
on "bids" submitted by some firms who have not been connected with the filing of the action. By
selecting the firm appointed as class counsel, the court is not only certifying that counsel is adequate,
as required under the current rule, but also that it is best suited to handle the case, even though the
court cannot fully understand the case at this early stage of the litigation. The court should not
interfere with the work of putative class action attorneys, or with their relations with their clients,
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and should not be in a position of asserting that one firm is best to handle a case without a full

review of the claims and assessment of the case.

Allen Black, 01-CV-064: In general, I support an amendment to address the appointment of class

counsel in Rule 23. I also support the notion that price should be one among many factors

considered by the court in appointing class counsel (and not the primary factor).

Thomas Moreland, A.B.C.N.Y. Federal Courts Committee, 01-CV-071: We believe that this

proposed rule would unnecessarily interfere with the attorney-client relationship. Counsel who had

no role in the investigation or initiation of the case could seek to impose themselves upon a

representative plaintiff or class simply because they have prior experience in handling class actions

and the ability to devote significant resources to the case. This procedure can therefore go beyond

any current rule. In most cases, selection of counsel should be made in the first instance by the

plaintiff who has developed a relationship with counsel. There is nothing more central to the

adversary process than this relationship.

Robert McCallum, Jr., U.S. Dep't of Justice, 01-CV-073: The Department supports the Committee's

conclusion that the amended Rule should describe the role of class counsel and procedures for
resolving attorney fee awards.

Washington Legal Foundation, 01-CV-082: WLF has no objections to Rule 23(g). It might actually
represent a slight improvement in the way federal class actions are litigated.

ABA Sections of Antitrust Law and of Litigation, 01-CV-069: The provisions concerning
appointment of counsel are the most controversial amendments proposed for Rule 23. Nonetheless,
on balance we believe that the district courts must have a role in the appointment of counsel for a

putative class, and that the rules should provide guidance on how district courts are to perform that
role. We agree that the courts owe a duty to the members of the classes that they have created to

police this atypical attorney-client relationship to ensure that class counsel "fairly and adequately
represent the interests of the class." For this reason, we support the proposal to add Rule 23(g)(1).

But we have not reached consensus on Rule 23(g)(2). We note the apparent emphasis on the

proposed terms for cost and attorney fee awards in the procedure for selecting counsel. The Note
predicts that information about costs and fees will "frequently" be useful to the court. We are

concerned that district courts may read the proposed rule and Note together as endorsing auctions
as the preferred or only method for selecting class counsel. But the best analysis of the auction

process -- the Third Circuit Task Force report -- recommends that bidding should be not be used in
the typical case.

Alliance of American Insurers, 01-CV-068: The Alliance supports adoption of Rule 23(g) because
it might cause competing plaintiffs' counsel to fight matters out between themselves and the judge,

rather than putting defendants in the middle.

Nat. Ass'n of Protection & Advocacy Systems, 01-CV-077: NAPAS strenuously objects to the
attorney appointment rule. The proposed rule creates an application process which invites

competition in every single class action. Although this may have merit in some areas such as
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product liability or securities, it invites disaster in the context of civil rights class action litigation.

Except for a few notable large Title VII employment discrimination class actions, civil rights

litigation is generally brought by small practitioners, legal service organizations or public interest

law firms. In a competitive process, such small firms will undoubtedly lose out to larger firms which

generally will have available more extensive resources to commit to the case. This will lead to

something like ambulance chasing and cause a "radical change." Unscrupulous counsel in search

of a share of the damages pot need only wait in the wings to learn of the class action, and then file

an application to serve as class counsel. Theoretically, the courts could scrutinize such applications,

but this would not improve the quality of class counsel in class actions.

National Treasury Employees Union, 01-CV-078: The rule seeks to promote competitive

applications, particularly in proposed Rule 26(b)(2)(A). This would subject counsel to a pure

bidding process that will sometimes lead to selection of poor class counsel based on the lowest bid

rather than on more dispositive factors. The most important and necessary aspect is that counsel be

able to fairly and adequately protect the interests of the class. Appointment of class counsel based

on the lowest bid will not always foster this purpose, as appointed counsel could then have an

incentive to settle the case as quickly as possible, perhaps on less favorable terms than could

otherwise be obtained. Having the judge approve the fee award adequately protects against

excessive fees.

David Williams, 01-CV-079: Requiring that the courts always appoint class counsel may be an

unwise nationwide experiment. Courts can already choose class counsel when there are multiple

counsel pursuing the same or parallel actions. The amendment would go beyond that and require
that the court always appoint class counsel. It is suggested that various counsel should bid for the

case, but there are no objective criteria for determining the winning bids, or other procedures to

dilute the judge's personal preferences. This may create an appearance of patronage. Also, the rule
should require that the order appointing class counsel include provision for the compensation of the

filing attorneys if they are not appointed class counsel. Otherwise, they are expected to undertake
the substantial work of investigating and filing the suit without any provision for payment.

Mehri & Skalet, 01-CV-083: The Committee may be acting appropriately in codifying existing law,

but it is creating serious potential problems when it seeks to go beyond current law and practice. The
rule's proposed requirement that class counsel fairly and adequately represent the class, and criteria

for selection of counsel, are appropriate codifications of the implicit authority courts have to protect

the interests of the class. The Note also provides a sound explanation of the role of class counsel and

class counsel's relationship to class members. The problem comes in the Committee's apparent

enthusiasm for, and encouragement of, competition for class counsel, and the use of competitive
bidding. When one attorney puts time and money into developing a case, another could often offer

a cheaper "rate" because he or she would be able to avoid these up front costs.

Federal Trade Commission, 01-CV-085: Rule 23(g)(2) recognizes the possibility of competition for
class counsel. The Commission supports this provision and believes that competition should be

encouraged whenever appropriate. Competition enhances the incentives of class counsel to obtain
the best possible outcome for injured class members, and is also likely to encourage class counsel
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to offer more favorable fee arrangements. We recommend that reference to use of a competitive

application process be moved from the Note to a similar exhortation in the text of the rule.

W.D. Mich. Committee on Rules of Practice, 01-CV-090: "[T]he introduction of a class counsel

appointment process for all class actions equates the appointment of the counsel to a barnyard
auction that invites a parade of horribles and in the process will further erode the integrity of the

legal profession in the eyes of the public to be served." The current method of choosing the class

lawyer is not broken, and the amendment proposes instead a "best bid" concept that will reflect

poorly on a profession already under fire. It creates an auctioneer atmosphere and lets the judge

exercise his discretion to choose among the lawyers in appointing class counsel. This could lead to

arbitrary appointments that will produce yet another topic for appellate review. It will also interfere
with the ability of the victimized class representative to select counsel of his or her choice, subject

only to a determination by the court that counsel is suitable to represent the other members of the

class. The result will be to deter lawyers who are not "big players" in class action practice from

offering representation to victimized plaintiffs.

Lawyers' Committee for Civil Rights Under Law (and 16 other groups), 01-CV-091: This proposal
for having the court appoint class counsel in every case is unwarranted and will have the inevitable
effect of deterring attorneys from considering the investigation and commencement of class actions
where that substantial investment of time and resources could be forfeited to a late arriving
contestant for the position of class counsel. (Note that, at p. 19, the statement also observes that
"[c]ivil rights enforcement cases do not, for the most part, present an economically appetizing
opportunity for lawyers," and cites "the general absence of economic competition among lawyers for
the opportunity to prosecute civil rights class actions.") This proposal will intrude into the attorney-
client relationship and create additional proceedings that will delay certification and the resolution
of the merits. The reference to consideration of fees in connection with appointment introduces the
suggestion that it could be made on the basis of the "lowest bidder," a result that will surely be
sought by defendants in fee-shifting cases. The existing standards under Rule 23(a)(4) that look to
the qualification of counsel in determining adequacy of representation are sufficient.

Nat. Assoc. of Securities & Commer. Law Attys & Comm. to Support the Antitrust Laws, O1-CV-
093: This proposal seeks to graft onto the rest of class actions jurisprudence a practice that is
fundamentally at odds with the "empowered plaintiff" model Congress embraced in the PSLRA.
Indeed, the proposal does not even refer to the plaintiff, let alone assign him or her any role in
retention of counsel or management of the litigation. The Note also says that attorneys who have
not even filed a case on behalf of any plaintiff may make an application to be appointed lead counsel,
and that class counsel should report to the court, not the class representative. This can be seen as
a radical departure from the traditional role and responsibilities of the court. It is dubious whether
judges should be making such judgments for the class, as opposed to protecting against bad decisions
on such matters. Rather than risking distorting the separate roles played by the court and other
fiduciaries, it might be better to find out if a rule can be designed for all class actions that would
focus on the attributes of the plaintiff. Leaving things to the judge invites favoritism by the court,
for judges may in some instances tend to favor firms with which they are familiar. By asking the
judge to attend to such things as whether there is overstaffing, the rule asks the judge to become
involved in strategic decisions commonly made by plaintiffs and their counsel. This invites "the type

May 20, 2002



Report of the Civil Rules Advisory Committee
Page -207-

of bureaucratic micro-management of markets that have given command economies a bad name."

Although the Note is silent on the merits of attorney auctions, given the structure of the proposed

rule the issue whether those would be a healthy development cannot be so neatly sidestepped.

David Piell, 01-CV-094: Proposed Rule 23(g) is making a rule out of something judges can already

do. While the bidding system has worked for some of the judges who have tried it, inclusion in the

rule, optional as it may be, will no doubt increase the pressure on judges to use that approach.

Nowhere in the rule or comments does it state how the instigating attorney is to be compensated for

investigation expenses and other costs incurred up to the point where other class counsel is selected.

The solution to this problem -- having successful counsel pay reasonable fees and expenses after

winning the bidding process -- is also problematic for it would create additional champerty.

Steven Gregory, 01-CV-096: Rule 23(g) would serve to enhance the reputations of, and enrich, large
national class-action law firms while chilling the ability of smaller law firms to file and prosecute

class action cases. It would thereby reduce the pool of qualified, experienced, and competent class

counsel in the U.S. "It shocks me that such a radical change in Rule 23 would be considered by the

committee as it runs directly counter to the egalitarian spirit of government in the United States."
Moreover, the rule could leave the plaintiff represented by a lawyer who is a stranger.

Prof. Howard Erichson, 01-CV-097: This is "a modest package of proposals." But I worry that this
proposal assumes a certain model of class litigation, typical of securities, mass torts, and other high-

stakes litigation, in which the potential rewards generate duplicative or overlapping class actions
with plenty of interested lawyers. Faced with multiple firms seeking to represent essentially the

same class, a court naturally must appoint lead counsel for the class. Surely there are class actions
in which the monetary stakes are not so high, for example in civil rights or other areas of public
interest litigation. If a single class action is filed by a class representative and his or her lawyer or
public interest organization, rather than competing class actions filed by multiple firms, the court's
role should be to assess the adequacy of both the class representative and class counsel in deciding
whether to certify the class. I do not see the advantage of codifying judicial appointment of counsel
as part of basic class action procedure applicable whether or not there are competing class actions.
I worry that proposed Rule 23(g) would encourage courts to seek counsel applications even in cases
where justice would be better served with a simple determination of adequacy. My objection is not

to the word "appoint" but rather to the implicit expectation that in every class action judges will take

open applications for the role of class counsel. The rule could instead require a court to appoint class
counsel in every case, so long as it makes clear that in the non-multiple class action scenario the
appointment process should generally be limited to an assessment of counsel's adequacy under Rule
23(a)(4).

Assoc. of Trial Lawyers of America, 01-CV-098: ATLA supports healthy competition in legal
services, but it is important that a small group of law firms not come to dominate class action
practice in the federal courts. The rule poses dangers. Overly aggressive competition for class
counsel appointment can work to the detriment of the class. Lawyers may seek to "poach" cases
initially investigated, researched and filed by other attorneys. Something like that can happen today,
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but the rule would seem to encourage it. There is also a risk of collusion; the defendant may
encourage more tractable lawyers to apply for the class counsel position. A third danger is
favoritism; lawyers who frequently handle class actions could seek to develop relationships with
judges which would position them to receive appointments for which they were not well-suited.
Auctions, in particular, pose considerable risks.

Rule 23(g)(1)(A)

Conference: The exclusion of cases in which a statute provides otherwise is not needed. There is
no conflict between Rule 23 and the PSLRA. Under the statute, the lead plaintiff nominates class
counsel, but appointment is by the court and consistent with the requirements of Rule 23. If there
is a difference between the statute and the proposed amendment to the rule, it is that the rule provides
a different time line in (2)(A).

Conference: The Note uses the term "lead counsel" for designations before class certification. In
some ways, the Note seems to refer to "temporary" or "interim" class counsel, which is not exactly
the same. So with "liaison counsel," another term used in the Note. It is important to be careful
about terms. Perhaps the term "class counsel" should be defined more precisely in the Note.

Conference: There is an interrelation between the Manual for Complex Litigation and this proposed
rule. Nothing in the Manual really defines lead or liaison counsel. Practitioners know what these
terms mean.

Conference: Counsel may also organize using an "executive committee," and courts will usually
accept a lot of leeway in describing leadership arrangements. This is important; the politics of the
class-action bar are involved.

Conference: For these purposes, lead and liaison counsel are just subsets of class counsel, perhaps
with different responsibilities. There is often a blending of types of cases, with MDL cases,
individual mass tort claims, and class actions all gathered together.

Conference: Another term that has been used to cover all these situations is "common benefit
lawyer."

Conference: The court's role is less important when there is a potentially "empowered plaintiff" to
take real responsibility for the selection of counsel. The PSLRA learning is that entities like
institutional investors can be trusted to do a good job. But that would not be true in mass tort cases.

Conference: This question of "empowered plaintiff" focuses in part on the exclusion in the rule for
cases in which a statute directs otherwise. Ant-itrust, intellectual property, and other types of cases
hold potential for action by an empowered plaintiff. But in consumer and mass tort cases, that would
not be so. This is where the factor of client input can be considered.
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Conference: In the real world, you could say there are sophisticated players out there in many areas.
For example, there are consumer groups. I don't believe that an injured plaintiff has to choose class
counsel. Leave it to the judge. Even in the securities class action situation, what really happens is
that attorneys hustle state attorneys general and pension funds. With consumers, one could round
up thousands of them to aggregate the largest group and get the lead position.

Norman Chachkin (NAACP), D.C. Hg. (pp. 84-104) &0I-CV-051: For civil rights and employment
discrimination suits, this additional step is unnecessary and creates a disincentive to pursue class
discovery and the risk of inappropriate interference by the court (and possibly defense counsel) with
the selection of plaintiffs' counsel.

Brian Wolfman (Public Citizen), D.C. Hg. (pp. 116-32) & 01-CV-043: Because Rule 23(g)(1) really
adds little to current practice, we question the need for it. The Note, however, says that class counsel
must be appointed for each subclass when the court subclasses. That should be in the rule itself;
unfortunately, courts do not routinely appoint separate sub-class counsel, and when they do they
don't insist that counsel for the different sub-classes be truly independent of each other.

Rule 23(g)(1)(B)

Conference: There are state rules of professional responsibility that address questions of proper fees,
fiduciary duties to clients, and selection of counsel. Rule 23(g) may depart from some of these rules
in some ways. There is a sense in which the rule creates a separate track for class counsel.

Conference: The invocation of a duty to the class as a whole is sufficient to draw attention to the
need to scrutinize the arrangements made by class counsel.

Conference: The discussion of the relationship with ordinary professional responsibility directives
is a bit troubling. It is not clear what should be done about conflicts of interest.

Conference: The draft rule does not address conflicts of interest. The Note is not clear, and perhaps
the Committee should figure out whether it means to tolerate conflicts of interest that would
otherwise require disqualification.

Conference: The Note statement is important and should be retained. It provides a good discussion,
and the cases discussed show why analysis of conflicts cannot be exactly the same in class actions
as in other cases.

Conference: It is dangerous to say, as the Note does, that individual class members cannot insist on
the "complete fealty" of class counsel. The Note should say instead that the duty is owed to the
entire class, not to individual class members.

Mary Alexander, S.F. Hg. (pp. 55-73) & 01-CV-016 (president-elect of ATLA, presenting its
position): We support the notion that class action counsel must adequately and fairly represent the
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interests of the class, but emphasize that individual interests are paramount. The federal courts

should not, however, intrude into the area of attorney discipline, which belongs with the state court.

Brian Wolfman (Public Citizen), D.C. Hg. (pp. 116-32) & 01-CV-043: Here again, the rule itself

states a noncontroversial and accepted proposition, so that there seems no reason to adopt it. The

key point is the Note, which explains that counsel's duties run to the class as a whole, not to the class

representatives. The observation that the class representative cannot approve or disapprove a

settlement should be in the rule, along perhaps with the statement that the representative cannot

"fire" class counsel.

Leslie Brueckner (TLPJ), D.C. Hg. (pp. 148-61) & 01-CV-020: TLPJ has no objection to Rule

23(g)(1), which merely codifies the courts' current authority to appoint class counsel at the time of

class certification and class counsel's existing obligation to fairly and adequately represent the

interests of the class.

Prof. Charles Silver, 01-CV-048: This relies on a dangerous fiction. A class has no interest apart

from the interests of individual class members. I do not see the point of pretending otherwise. If

what is meant is that class counsel should pursue the shared interest in maximizing claim values,

than the Note should say that. The lawyer cannot represent the "best interests of the class." All that

should be done is to make the point that the usual conflict of interest rules do not apply to class

counsel, who must instead be governed by due process principles that allow many trade-offs.

Allen Black, 01-CV-064: The discussion starting at the bottom of page 72 and going over page 73

of the Note concerning the relationship between class counsel and absent class members is very

important, and should be kept in the Note as the revision process goes forward.

Keith Johnson, Chief Legal Counsel, St. of Wis. Invest. Bd., 01-CV-066: Establishing an explicit

standard that class counsel must fairly and adequately represent the class is a positive step. SWIB

strongly supports this provision, which will underscore the fiduciary obligations that class counsel
owe to the class.

David Williams, 01-CV-079: The proposed rule sets an improperly low floor as to the obligation

of class counsel. It echoes the standard for judging whether a class action settlement is within the

bounds of reasonableness. Shouldn't representation of a class be better than merely "fair and

adequate"?

Rule 23(g)(2)(A)

Conference: The question of timing seems key, but there is really no problem. You can have class
counsel before class certification. You can also have the court appoint, or the court designate, lead

counsel during that pre-certification period. The key point is that there must be somebody

recognized as authorized to do the job that needs to be done before certification. The court should

appoint lead or liaison counsel as soon as possible, but usually that can be resolved by agreement of
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the attorneys and the court need not tarry long over the question. Perhaps it would be best to
recognize a position of "interim class counsel."

Conference: The rule should include the statement on page 74 of the Note that counsel appointed
as lead counsel before class certification has preliminary authority to act for the class, even if not to
bind the class.

Jocelyn Larkin (the Impact Fund), S.F. Hg. (pp. 139-56) & 01-CV-012: Under the proposed rule,
the lawyer who files the case cannot act on behalf of the class without an order from the court. This
will invite defendants to communicate improperly with class members because they are not
represented by counsel, and will cause a three to six-month delay before counsel can start doing class
certification discovery.

John Beisner, D.C. Hg. (pp. 7-21) & 01-CV-027: If this amendment is adopted, the rule needs to
be clearer on the timing question, with more precise guidance about when counsel appointments
should be made. Either the appointment should occur near the outset of the litigation or it should
occur at the time the class is certified. The appointment should not be made in the middle of the
class certification process.

Brian Wolfman (Public Citizen), D.C. Hg. (pp. 116-32) & 01-CV-043: The Note says that ordinarily
the court "should" allow a reasonable time for applications. This is odd. Since the rule is entirely
discretionary, it is peculiar for the Note to adopt a tone of command. Then the Note says this normal
attitude should not prevail when there is already a settlement at the time the case is settled. If
competition is the goal, this seems backward. If there is ever a case where it makes sense to allow
competing counsel to try to show that they can get better results, the one in which the lawyers who
filed the case have already made a deal with the defendants seems to be the prototype. The
suggestion that auctions may be advisable is too open-ended and premature. Auctions make sense
only in a relatively few cases; usually the lawyers don't know enough to bid intelligently. Moreover,
the Committee should give weight to the Third Circuit Task Force report on the advisability of
auctions.

David Romine, D.C. Hg. (pp. 242-62) & 01-CV-49: Appointment of class counsel should be done
much earlier than the time of class certification because you need class counsel to represent the class
at the time they're getting the discovery to put together the class certification motion. In the MDL
setting, this has worked under various titles -- lead counsel, class counsel, liaison counsel -- and
everybody knows what's going on. Something like that is necessary so that person or firm can
coordinate the discovery that's needed for certification. Once that is done, moreover, there should
not be a two-step approach in which the question of appointment of class counsel is reopened later.
The initial appointment should be final.

Ira Rheingold (Exec. Director, Nat. Assoc. of Consumer Advocates), D.C. Hg. (pp. 262-76): There
is a danger in moving toward formalizing the way in which the selection of class counsel is done at
an early point. Usually as things are done now the lead attorney is called putative class counsel or
lead counsel, and the case simply moves forward.
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Walter Andrews, D.C. Hg. (pp. 276-93) & 01-CV-036: The provision on appointment of counsel
is a good idea, but the appointment should be done only at the time of class certification. To appoint
class counsel at the outset of the litigation or during the limited certification discovery period would
unnecessarily impose on defendants the burden of dealing with and responding to shifting
certification theories and discovery requests. This is consistent with good case management
practices. There should be no problem with defendants saying that discovery is limited to the named
plaintiff until the case is certified unless counsel are designated "class counsel." Usually courts are
pretty open about formal recognition of the plaintiffs' lawyer during the pre-certification situation.

Patrick Lysaught (Defense Research Inst.) 01-CV-033, 01-CV-034,01-CV-046,01-CV-047: It is
important to recognize the need to designate a lawyer to act on behalf of the class before certification
is decided. Class certification is a critical part of the process, and it more often than not makes sense
to appoint counsel to manage the issues on behalf of the proposed class as lead counsel or
"conditional class counsel." It should be made clear that the rule does not mean that class counsel
is to be selected only after certification of the class. In most cases, appointment for some purposes
needs to be made so that discovery and other precertification issues can be managed. A two-step
process for appointment may be the best approach, and the Note should more clearly reflect this
administrative need.

Prof. Charles Silver, 01-CV-048: "I strongly dissent from this proposal to 'allow a reasonable period
after the commencement of the action for attorneys seeking appointment as class counsel to apply.'
Anything this proposal might accomplish could be handled better by encouraging attorneys to refer
class actions to better lawyers or to bring better lawyers into these cases."

Allen Black, 01-CV-064: As a practical matter, class or lead counsel must be appointed well before
class certification in order to coordinate strategy, discovery, briefing, and argument of the class
certification motion. That can be the most important aspect of the litigation from the perspective of
the class. One way to make this clear is to add the following to Rule 23(g)(2)(A): "As soon as
practicable after the commencement of an action pleaded as a class action, the court shall appoint
class counsel to manage the litigation on behalf of the putative class." If that were done, the Note
should explain that "as soon as practicable" is intended to allow sufficient time (a) to see what other
similar or overlapping actions may be filed, and for action by the JPML if appropriate, and (b) to
allow attorneys seeking appointment as class counsel to apply. Another way to deal with the
problem would be to say in Rule 23(g)(2)(A) that the court should deal with the appointment of class
counsel at an early conference under Rule 16. I do not like the example given at p. 76 of the Note
about when the court should not defer appointment of class counsel for time for competing
applicants. In my view, the circumstances described -- where one plaintiffs lawyer has negotiated
a settlement so quickly as to have something in place prior to the counsel appointment process -- is
inherently suspicious as a possibly sweetheart deal. In that sort of situation, the court should want
to get the views of competing counsel before acting.

Thomas Moreland, A.B.C.N.Y. Federal Courts Committee, 01-CV-071: Many of the factors
enumerated in the proposed rule already are factors which the courts must consider in deciding
motions for class certification. But the proposed rule contemplates that courts must evaluate some
of these issues prior to the motion for class certification. For example, the requirement that the court
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entertain applications to be class counsel within "a reasonable period after the commencement of the

action" certainly would mandate selection of class counsel prior to the filing of a motion for class

certification. Accordingly, the court would be forced to determine who appropriate class counsel

is before any discovery on certification. Such a procedure would deny the court a full record and

could foreclose an argument by defense counsel that class certification should be denied due to the

inadequacy of class counsel.

ABA Sections of Antitrust Law and of Litigation, 01-CV-069: The proposed rule is inappropriately

silent on the timing of the appointment procedure. The Note compounds the problem, implying

that the appointment should occur at certification. Counsel competing to be class counsel cannot be

expected to cooperate in the class certification proceedings. The language in the Note about interim

designation of lead counsel seems destined to add another layer of delay in an already complex

process. Modification of this provision, perhaps as part of an expansion of Rule 23(c)(1) to require

a pre-certification scheduling order, is necessary to clarify that if an appointment procedure is

deemed appropriate, then it should occur first and quickly so that plaintiff counsel is appointed to

handle the case. In the civil rights arena particularly, class action practitioners on the plaintiff side

express well-founded concerns about the inevitable delay that will result from the application

procedure, even when there are no competing applications. These practitioners correctly point out

that in all but the largest civil rights cases, the issue typically is too few lawyers seeking to become

class counsel, not too many of them. There is also a significant chance that satellite litigation over

counsel appointment will exacerbate the delay and divert resources that would benefit the class more

if instead devoted to prosecuting the case. The proposed Note indicating that the appointment of

counsel would ordinarily be subject to an appeal under Rule 23(f) heightens these practitioners'

concerns. We suggest that the rule give the district court discretion to dispense with the application

procedure altogether in appropriate cases. As the Note is now written, it appears to limit the

occasions on which a district court should forgo the application process to cases in which a proposed
settlement has been negotiated prior to the filing of the action. We believe that an application

procedure is unnecessary in cases in which it is unlikely that there would be competing applicants

to serve as putative class counsel, such as civil rights cases seeking primarily injunctive and

declaratory relief. The urgency of the relief sought should also be a factor in determining whether

to dispense with the application process to avoid delaying the progress of the action.

David Piell, 01-CV-094: There are severe timing problems. The Note says that usually the court

should defer selecting class counsel until there is time to apply, but adds that this need not be done

if the parties have already reached a settlement. That is the worst time to protect against
competition. "Defendants never settle for a reasonable amount prior to filing of the action, let alone

certification of a class." Moreover, accepting applications for the class counsel position during the
pendency of the class certification motion would be a waste of the court's time since we don't know

then whether the class will be certified. Potential applicants then have no idea of the class's size and

other requirements, and they will accordingly be prone to place bids high enough to prevent them
from losing money in all but the rarest of cases.

Rule 23(g)(2)(B)
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Conference: There is nothing wrong with the specified criteria, and they do provide guidance. But

the list might be too confining. For example, it might also include absence of conflicts, the existence

of side agreements, the relationships counsel have with class members and possible conflicts that

could result from those. For instance, the problem of "play to pay" may be important when potential

lead plaintiffs hold political office. Because no list can do it all, it probably would be better to make

a more general statement in the rule saying that the court should ensure that class counsel can fairly

and adequately represent the class.

Conference: I'm opposed to specificity. This is like the Sentencing Guidelines. The class is like a

ward of the court, and the rule should not confine judges.

Conference: The attempt to identify specific factors may unduly emphasize those factors. There

should be room for the law to grow. The factors that are important depend partly on the type of case

that is involved. Focusing on fee arrangements and experience are more important in some areas

than others. "Client empowerment" is also important.

Conference: The draft has advantages. Not all judges have lots of class-action experience, and an

essentially standardless rule would not provide assistance or guidance to them. Perhaps it would be

better to add more factors, such as the "expertise" of the applicant, the absence of conflicts, and fee

arrangements.

Conference: An appellate court judge asked whether the draft rule is written to be enforced by

appellate courts. The authorization to consider whatever other topics seem important provides

authority that would be hard to police on appeal. The more specific the rule, the more it might be

invoked on appeal. It is not clear if the relationship between appointment and class certification

would support an appeal of the appointment issue alone, and it does not seem likely that the courts

of appeals will be eager to review orders appointing class counsel.

Conference: Regarding the choice between the Rule and the Note for given topics, it is troubling

that sometimes courts don't fully explain their selection of class counsel. Perhaps the Rule should

require findings, and the Note should mention the types of topics that might be addressed in findings.

Conference: The last sentence on p. 80 says that the district court should ensure that there is an

adequate record of the basis for the selection of class counsel. That should be moved into the rule.

Conference: If there is concern about putting a wedge between client and counsel, is that different
from the determination under Rule 23(a)(4) that a given proposed class representative is not

satisfactory because counsel has drawbacks? Won't that also drive a wedge between counsel and

client? Is the amendment meant to divide the inquiry, so that (a)(4) looks at the client and (g) the

attorney? Then does this magnify the risk of this sort of wedge?
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Conference: Regarding consortiums of counsel, the question looks to the same issue whether the

objective is to select "adequate" counsel or "the best" attorneys. If some lawyer is selected, why

should that lawyer be forbidden to farm out work in a responsible way? It is impracticable to rule

out the possibility of consortium activity. Requiring that each lawyer be individually appointed

creates risks. Even ruling a consortium out may simply push the arrangement under ground, as the

lawyers "make deals" anyway.

Conference: Often there will be chaos on the plaintiffs' side unless there is a consortium. The

plaintiffs' bar has become much more sophisticated at working out these issues, and so have judges.

There never is a real problem of involving too many lawyers, because the judge can control it later

by rationing attorney fees. The newcomer or "little guy" therefore gets a chance.

Conference: In the real world, the consortium issue never presents a problem. There is plenty in the

Manual for Complex Litigation to provide direction for the court on these matters.

Conference: Side agreements are an important factor, but it should not be in the rule as a mandatory

criterion. Caselaw will adequately cover these issues.

Conference: There is a need to encourage lawyers who have clients to take them to lawyers who are

best able to represent them. It is important to ensure therefore that the class is represented by good

lawyers, who can bear the risk of investing heavily in developing a case that may fizzle out.

Conference: This attorney's experience from the defense side with over 200 class actions in the last

two years alone has failed to show even one in which a client sought out class-action counsel. There

are two worlds of class actions. One involves claims with real clients who actually oversee the

litigation. But matters are different in the other world, from which these 200 cases were drawn.

These cases are developed by lawyers, sometimes working in teams. They may even have a

syndicate agreement. He has seen one that designated two lawyer members of the group as

responsible for hiring clients. Part of the problem in this world is that there is no real client.

Conference: The requirement of making findings and conclusions should apply both in Rule 23(g)

and Rule 23(h) (which does have such a requirement).

Barry Himmelstein, S.F. Hg. (pp.15-30) & 01-CV-008: In assessing the resources that proposed

class counsel will commit to the action, it is important to appreciate that the economics are vastly

different for plaintiff and defense lawyers. Often defendants are represented by several law firms
that have hundreds of lawyers each, billing monthly and being paid regularly. Our firm, at 64

lawyers, is one of the largest plaintiffs' class action firms in the nation, but as a defense firm it would

be considered small. The court should be on the alert to whether the firm seeking appointment has

committed too much to the suit. "A firm that must commit too much of its resources to a single case
in order to staff it properly cannot afford not to settle it -- a fact not lost on defense counsel."

Counsel should therefore be free to associate other counsel. Flexibility is important, and even if a

single firm is appointed after competition for the position the court should not necessarily look
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askance at cooperation among those who formerly competed for the position. The Note is not
insensitive to these concerns, but could stand to be amplified on these points.

Mary Alexander, S.F. Hg. (pp. 55-73) & 01-CV-016 (president-elect of ATLA, presenting its
position): The selection of the attorney for the class should not be influenced by the fee-related
matters alluded to in proposed 23(b)(2)(B) and (C). The critical thing is that parties are represented
by lawyers whom they know and trust.

James Finberg, S.F. Hg. (pp. 104-05): In employment discrimination cases, the amount of pre-filing
work that is involved means that lawyers will insist on more security that they will indeed have a role
in the case than in securities litigation. For example, in the Home Depot gender discrimination case
on which he worked, his firm sent legal assistants to hundreds of stores to take counts of what gender
workers were and what positions they held. They also interviewed hundreds of witnesses before
filing the case. Throwing that type of case open to auction might discourage people from putting that
type of investment up front. That is particularly significant because there are fewer qualified firms
for that sort of case than in the securities area, so there is simply less of a market.

James Sturdevant, S.F. Hg. (pp. 120-29): The appointment criteria could deter the filing of
statewide or nationwide consumer class actions by small firms, particularly those without
"overwhelming resources to handle cases." The problem is that at some stage the judge will inquire
into the resources and, possibly, invite some sort of bidding process. Then a relative handful of firms
in the country will bid, and they will get the cases. Small firms, individual practitioners, and public
interest organizations will not have the same incentive to spend the time needed to develop these
cases. Judges now inquire into the things listed in proposed (g), and the process already works well
without an amendment. The problem comes from the mandatory requirement for the court to
consider the resources the attorneys will commit to the case. This requirement can cause serious
difficulties in certain types of cases. The current treatment under Rule 23(a)(4) is sufficient. Using
the word "must" in proposed (g)(2)(B) creates something different that can cause a problem.

Jocelyn Larkin (the Impact Fund), S.F. Hg. (pp. 139-56) & 01-Cv-012: Based on her experience at
the Impact Fund talking to civil rights lawyers from across the country, adequate resources is the
number one problem faced by civil rights practitioners. The Fund makes grants that average about
$10,000 to support this litigation, but that does not remove the concern. There is no other
organization that does the same sort of thing as the Fund. Often those who apply for grants are trying
to scrape together $100,000 needed to cover deposition costs and experts. Mr. Sturdevant covered
points that concern her. From her standpoint, the current system, keyed to (a)(4), works fine. The
proposed rule invites competition and creates the risk that somebody new will step up and claim the
fruits of years and years of labor. Even more important, it will threaten to disrupt attorney-client
relationships that have developed over years. The trust between clients and lawyers is critical in
these cases, for civil rights plaintiffs will not sue unless they really trust their lawyers. In one recent
gender discrimination case, for example, a group of class representatives came to the Fund because
the lawyers had negotiated what they thought was a bad settlement. The Fund agreed and was able
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to substitute in as class counsel. The class representatives there had a very strong interest in what
was going on in the litigation and let the Fund know when the lawyers were not doing a good job.

Bill Lann Lee, D.C. Hg. (pp. 21-40) & 01-CV-024: Rather than requiring notice of class certification
in (b)(2) class actions, the Committee should reflect on the possibility that the interest in better
informing the class may be advanced through proposed Rule 23(g). The rule authorizes a court to
"consider any other matter pertinent to counsel's ability to fairly and adequately represent the
interests of the class." This might be a place to include in the Note discussion of the issue of
communications with the class, but stressing the need in some cases to ensure possible participation
in the case by class members.

Judith Resnik, D.C. Hg. (pp. 58-75) & 01-CV-044: Not all class actions require displacement of
litigant choice. The way the rule is currently drafted, it totally ignores that there may be an
identifiable plaintiff who has walked into the court with a lawyer, and that no other lawyer is
interested in getting near the case. So there should be a presumption in favor of the attorney-client
relationship at least in cases of that sort. Perhaps a paradigm of that sort of thing occurs when a
public interest organization represents a class concerned about certain matters of common interest.
In that sort of case, scrutiny under the current approach using Rule 23(a)(4) should suffice. More
generally, litigants should be involved in the selection of the lawyer. The "empowered client" model
of the PSLRA may not be a useful transplant in many cases, but thinking about clients is more than
appropriate. The rule should require inquiry into what class members want in the way of a lawyer.
And the question of fees should be built into the selection process.

Norman Chachkin (NAACP), D.C. Hg. (pp. 84-104) & 01-CV-051: There should be deference to
the choice of class counsel made by the class representatives, and also to the work done by counsel
in preparing for class certification. But the rule doesn't give any weight to the established
relationship between counsel who file the suit and the representative plaintiffs. The Note even says
that counsel can't act on behalf of the class until being appointed. This will lead defense counsel to
say that discovery must be limited to the circumstances of the named representatives rather than the
other class members. Defense counsel might also try to prompt other lawyers to come in and seek
to represent the class. "Nor is there anything in the proposed rule that would prevent a district court
from selecting counsel other than the filing counsel because of perceived superior trial or settlement
experience in complex litigation."

Thomas Allman, D.C. Hg. (pp. 104-115) & 01-CV-026: The proposed rule seems flexible enough
to allow for further development of principles to guide appointment. I suggest that one of the criteria
for the selection process would be creativity in coordination with overlapping or competing state-
court class actions.

Brian Wolfman (Public Citizen), D.C. Hg. (pp. 116-32) & 01-CV-043: This rule adds something
by strongly suggesting that the courts should be more active than they are at present in encouraging
bidding for the position of class counsel, either by adoption of a formal bidding process or by
encouraging lawyers to file motions seeking appointment even though they did not file the case
originally. But the provision is too vague. It does not say whether courts should conduct an auction,
or whether the competing lawyers must have class members as clients to qualify. It also does not
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say what happens to lawyers who filed the case if they are not appointed to represent the class.
Unless that point is addressed, it appears that the court may simply "dump" the lawyers who

originally filed the case even though their work might have gotten the case going in important ways.
Accordingly, the rule should provide that the initiating lawyer should be paid a fee if the case settles

or succeeds after judgment. The Note says that the court may consider side agreements regarding
fees, but that is not required. We believe that knowledge of such agreements is critical to an

understanding of whether the class will be adequately represented. The cases are split on whether
such side agreements must be disclosed in all cases. Although there may be reason to keep such

agreements confidential early in the case, at some point (and certainly at the time of settlement), that
information must be made public.

Leslie Brueckner (TLPJ), D.C. Hg. (pp. 148-61) & 01-CV-020: TLPJ objects to the appointment
procedure because it would interfere with attorney-client relations and could result in increasing
monopolization of the class action bar and less innovative litigation by smaller practitioners. The
rule appears to authorize a court to appoint as class counsel any lawyer it chooses, without regard
to whether the lawyer represents any individual clients. There is simply no justification for
auctioning off the role of class counsel to another set of attorneys who had nothing to do with putting
the case together and had no prior relationship with the clients who decided to bring the litigation
in the first place. The mere risk that an auction might occur may be sufficient to deter small
practitioners from taking these cases. Part of her job as a TLPJ staff attorney is to recruit lawyers
from across the country to take cases, and she has experience with how they approach the issue of
cost when deciding whether to take cases. The emphasis on counsel's experience in handling class
actions and the resources committed to the case would work against small or relatively new
practitioners. Even the prospect of litigating the class counsel appointment issue would deter
prospective counsel. If small practitioners are pushed out of the class action field, fewer innovative
actions will be brought. Existing law adequately ensures that the class is properly represented.

David Romine, D.C. Hg. (pp. 242-62) & 01-CV-49: We typically have an attorney-client
relationship with the plaintiff when we file a case, and it's troubling to me that some other law firm
that does not have a relationship with this person could come along and take that away.

Ira Rheingold (Exec. Director, Nat. Assoc. of Consumer Advocates), D.C. Hg. (pp. 262-76): It is
little solace to attorneys contemplating taking innovative consumer litigation to know that one factor
-- and the second one, at that -- is the work the individual put into investigating the claim in this case.

Prof. Charles Silver, 01-CV-048: "There should be no investigation into the 'resources counsel will
commit to representing the class.' Instead, class counsel should have to demonstrate the financial
ability to bear a threshold level of out-of-pocket expenses, e.g., $250,000. Important evidence of this
would be the fact of having spent at least this much in a prior litigation."

Patrick Lysaught (Defense Research Inst.) 01-CV-033, 01-CV-034,01-CV-046,01-CV-047: The
potential downside of this rule is that courts may exclude from consideration as class counsel
attorneys who initiated the proceedings but who do not have the experience, reputation or clout that

May 20, 2002



Report of the Civil Rules Advisory Committee
Page -219-

a small group of plaintiffs class action lawyers seem to possess. That could well lead to domination
of class actions by a limited group of lawyers who, while they may have significant experience in
class actions, did not uncover and initiate the claim. The development work that precedes the filing
of the initial case should be accorded significant weight in selection of counsel for the class.
Appointment should not become either a bidding or beauty contest unrelated to the interests of the
class. The perception and very real possibility that class action litigation will be controlled by a few
national firms who swoop in and offer their experience as class counsel should be avoided. Greater
weight should be accorded to the second factor. The first and third seem to favor the limited group
of prominent plaintiff class action firms. One approach would be to create a presumption that the
attorney who investigated the underlying facts and initiated the class action should be class counsel,
unless there is a showing that this lawyer cannot adequately represent the class.

Gregory Joseph, Amer. Coll. of Trial Lawyers Comm. on Federal Civil Procedure, 01-CV-055: The
Committee generally views this proposal favorably. It is concerned, however, that the appointment
procedure set forth may contemplate receipt by the judge of ex parte submissions by plaintiffs'
counsel that attempt, subtly or otherwise, to spin the merits of the case. Ex parte submissions should
not address the merits, except to the extent that is unavoidable. In that event, the court should be
encouraged to view the merits submissions with appropriate skepticism. We recommend that, as a
matter of principle, only those portions of ex parte submissions that need remain under seal should
remain sealed. In our view, any portions of such submissions that address the merits ordinarily
would not fall in that category.

Allen Black, 01-CV-064: As presently drafted, the proposed rule would eliminate from
consideration any attorney seeking appointment as class counsel who had not previously had
appropriate experience. Because the rule as drafted is mandatory, the court would have no choice
but to refuse to appoint a "first timer" as class counsel. This is bad policy. A lawyer who is an
expert in a substantive field might nevertheless never have handled a class action. If the rule were
to focus on "ability" rather than "experience," this problem would be solved. In addition, I think that
the Note at p. 79 should add something like the following: "A small firm may be able to organize
a consortium of cooperating firms in such a way as to staff the case adequately."

Keith Johnson, Chief Legal Counsel, St. of Wis. Invest. Bd., 01-CV-066: The addition of Rule
23(g)(2)(B) is a positive development. SWIB applauds the authority of courts to direct potential
counsel to propose terms for attorney fees and costs, and the reference in the Note to the risk of
overstaffing and ungainly counsel structure, the recognition in the Note that competing counsel may
join forces to avoid competition rather than to provide needed staffing, the suggestion that the court
may require firms to apply separately for the lead counsel role, and the authority of the court to
include provisions regarding fees in the order appointing counsel. Because fees are so important,
however, we think that considering them should be mandatory rather than optional. In addition, we
think that reference to the problem of "pay to play" -- campaign contributions or other financial
conflicts that might affect a class representative's selection of counsel -- should be given more
specific recognition. The rule and Note do not do enough to recognize the role that the class
representative should play in selecting the class lawyer. Some class representatives will engage in
a process like any other clients to make a responsible selection, and courts should refrain from
unnecessarily interfering with a healthy attorney-client relationship lest they undermine the lead
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plaintiff s ability to work well with and effective manage lead counsel. When the class representative
has made a responsible choice of class counsel, the courts should defer to that choice.

ABA Sections of Antitrust Law and of Litigation, 01-CV-069: Plaintiff lawyers are understandably
concerned about a rule that would permit a court to take a case away from them even though they
have invested considerable time and resources to investigate and develop the case. If too many
plaintiff lawyers had too many cases taken away from them, the private attorney general function
would be seriously undermined. In addition, civil rights practitioners correctly point out that the
factors set forth in proposed Rule 23(g)(2)(B) do not require consideration of the existing attorney-
client relationship between the filing plaintiffs lawyer and the putative class representatives. Often
the named plaintiff is willing to serve as a class representative only because of his or her trust in the
lawyer bringing the action. We urge the Committee to add another factor that must be considered --
the existing attorney-client relationship between the putative class representatives and the lawyer
who filed the action. On the flip side, defense counsel are understandably concerned that the district
judge who delves into the specifics of a case sufficiently to make an informed decision about the
appointment of class counsel inevitably will be invested in his or her choice. Some of the references
in the Note to ongoing monitoring and ex parte and perhaps sealed communications that could occur
between chosen class counsel and the district court are "truly frightening to defendants and their
counsel." We believe that these references in the Notes must be deleted because of the unacceptable
appearance of partiality such communications will create. We also suggest that the Note be modified
to include instead a strong admonition about the need to avoid any actions that might create an
appearance of partiality. In many cases, an application procedure will result in healthy competition
among candidates wanting to serve as class counsel. We agree that fees and costs properly may be
considered during the appointment process in some cases, and recognize that the proposed
amendment provides flexibility for the courts to consider the compensation issue. But we suggest
that the Note make it clear that the fee structure is only one of the many factors to consider in naming
class counsel, and that the primary standard is fair and adequate representation of the class.

Nat. Ass'n of Protection & Advocacy Systems, 01-CV-077: In civil rights actions, it is imperative
that class counsel have a close relationship of trust with both the representative plaintiffs and the
protected class affected by the lawsuit. Only with counsel familiar with the needs of the protected
class can we ensure the drafting of fair and adequate settlements detailing appropriate injunctive
relief necessary to remedy civil rights violations. But the application procedure could mean that the
individuals who retained counsel to file a class action would find themselves represented by someone
entirely different. Counsel competition will deter the small practitioner who, although extremely
knowledgeable in the substantive area of the law, may lack the class action experience or resources
to qualify under the factors enumerated in the proposed rule. The prospect of litigating the class
counsel issue will pose yet another financial barrier that may deter smaller firms from pursuing civil
rights class actions. Under existing law, the court is adequately equipped to scrutinize class counsel.
Creating the proposed selection procedure invites abuse.

National Treasury Employees Union, 01-CV-078: Two additional factors should also be considered.
The first is counsel's relationship to the class. The second is counsel's familiarity with the particular
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subject matter of the litigation. For example, union attorneys should be given special consideration
for representing their members in class actions because they have a strong incentive for securing a
good result for the class given their on-going relationship with the class members.

Mehri & Skalet, 01-CV-083: The proposed rule's criteria for selection of class counsel are
appropriate codifications of the implicit authority courts have used to protect the interests of the
class.

Beverly Moore, 01-CV-084: The most troublesome situation is where some small, young, but
innovative firm has spent much time and money developing a new case, only to find itself ousted by
a larger and wealthier firm with a longer track record. The number of times a firm has previously
been lead or co-lead counsel will give it an experience leg up in the next lead counsel battle. This
will foster an existing trend toward concentration of firms doing this work that could become a
permanent feature of class action practice if "lead counsel" becomes a normal thing.

Lawyers' Committee for Civil Rights Under Law (and 16 other groups), 01-CV-091: It is not proper
that the choice of counsel can be made without respect to the choice or desires of the representative
parties who have taken on the burdens of class litigation, and have sought out and engaged counsel
based on the objectives they seek in the litigation and the type of representation and services they
expect for the class. Substituting a focus on financial arrangements is not proper.

David Piell, 01-CV-094: There are many unanswered questions. For instance, what role do defense
counsel have in advising the court on an applicant's qualifications to be class counsel? What power
does a court have to investigate the qualifications of counsel beyond the representations made to it
by each applicant? These questions need to be answered before any rule is promulgated. Regarding
the factor that looks to counsel's commitment of resources, how can that take account of the
possibility that the court will redefine the class during the litigation? And how is counsel to address
this question? Perhaps counsel should indicate the percentage of office resources that will be
committed, or the number of attorney hours per month. Whatever the answer, this criterion has the
effect of freezing out firms not already wealthy from class action practice. The Note says that the
court can order a consortium of attorneys to file separate applications. This discriminates against
small firms who pool resources to handle these cases. The Committee should consider "the scenario
where the consortium of attorneys attempts to circumvent a court order prohibiting consortium bids
by forming a firm that only handles this case." On the factor looking to work developing this case,
how much weight should the court give to this in selecting counsel? "The Committee needs to
recognize the reality that attorneys are usually the ones deciding to pursue claims as a class. Clients
do not walk into the attorney's office and say 'I want to file a class action, so that I'll have no control
over the litigation, and so that your goal will not be maximizing my recovery but the class's."'

Rule 23(g)(2)(C)

Conference: It is important not to separate the appointment of class counsel from the fee
arrangements, especially in (b)(3) common-fund cases. In most cases for damages, the total recovery
is essentially split somehow between class and counsel. Fee terms are therefore central, and should
be considered and discussed in every case.
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Conference: There is a lot of controversy about whether fees should be made a part of the selection
process or otherwise considered ex ante. The Third Circuit Task Force Draft Report recognizes
some of these tensions. There is room for continuing development; it is too early to bind judges by
a rule. Often the judge will confront problems in trying to compare fee arrangements at the outset.
But in some cases this activity is important to selecting class counsel. This can be discussed in the
Note without putting it into the rule as a mandatory selection criterion.

Conference: Fees should turn on results, not an auction. In an auction, many foolish bids will be
made. Lawyers need to make an in camera presentation to the judge in a bidding process. That can
be unfair to the defendant.

Conference: The selection should not go to the law bidder, and beauty contests can favor those who
can't or don't carry out their impressive representations. There's always somebody who will promise
to do good work for less. Judges can too easily read the permissive "may" in a rule as "must."

Conference: As a federal judge, I have "less confidence in the omniscience of federal judges."
Making bidding the cornerstone or critical is a mistake. This rule is supposed to be universal, and
to apply to class actions that are quite dissimilar to each other. Indeed, many of the considerations
expressed in the Note apply equally to securities fraud actions governed by the PSLRA. The Note
should make it clear that the same factors weigh in approving the lead plaintiffs choice of counsel
under that Act. We should avoid the particulars in the text of the Federal Rules; they belong better
in the Note. Those are helpful to both judges and lawyers.

Conference: I suggest that (C) be made mandatory. In ordinary practice, that is essentially what's
done with individual representation. The lawyer doesn't tell the client that the fee will be worked
out later. Why not do the same in class actions?

Conference: Class counsel have an interest in appointment on terms that set fees in advance. On
the defense side, there are beauty contests as well. Why not recognize that clients can and do
compare lawyers, and often rely heavily on fee terms once those deemed not good enough are
screened out?

Conference: There will be collusion among plaintiff attorneys to avoid beauty contests. Any up-
front fee negotiation must contemplate the possibility of back-end revision depending on how events
play out.

Conference: Regarding the Note material on monitoring of counsel by the court (pp. 79-80), the
Rule and Note are just fine. Periodic reports to the court are possible, but the utility of this activity
may vary widely from case to case. Being more specific here would be futile.

Conference: I would distinguish monitoring fees and monitoring lawyering activity. Clearly the
PSLRA contemplates monitoring but that is usually to be done by the empowered lead plaintiff.
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Conference: Why is the court monitoring only plaintiffs lawyers? Who is monitoring defendant's
lawyers? That often drives what plaintiff counsel must do. A sufficient measure of judicial
oversight should result from the monitoring that is implicit in Rule 16 supervision of the case, and
that applies to all the players.

Conference: Fee setting after the fact is very difficult; it takes a lot of time. We should regulate it
in advance to reduce the amount of time required later. We do not want an impression of lawyers
fixing fees. For better or worse, "judges are not identified with money." We need the insulation of
a rule that gives more guidance: (1) Class action appointment should be in one rule. (2) This rule
should cover class-action counsel, and also common-benefit attorneys, lead counsel, and any attorney
who confers benefits on the class. (3) Some information about fees should be included in the
appointment process to make the after-the-fact chore easier. The judge could require counsel to use
computer data-basing whenever fees will be calculated using a lodestar. (4) A schedule for expenses
could be set, perhaps by the A.O. as a general matter, regulating such things as fees for copying,
hotel charges, and the like. (5) The text of the rule should take account of client concerns; the judge
should be described as a fiduciary for the class.

Barry Himmelstein, S.F. Hg. (pp. 15-30) & 01-CV-008: The qualitative aspect of selecting class
counsel is really more important than the percentage fee that's awarded. With different lawyers you
can end up with a wildly different result; one will get a $100 million settlement, and the other a $25
million settlement. Once a percentage is set at the beginning, however, the court should simply
award it at the end, and if the plaintiffs' lawyers get a lot of money that is fine.

Joseph Grundfest, S.F. Hg. (pp. 30-45) & 01-CV-009: Recent experiences in which lead plaintiffs
negotiate rates, or in which judges have used auctions, show that the rate that actually obtains is well
below the "normal" 30% figure that we hear about. At the end of the case, the courts have an
incentive to clear their dockets and not to inquire too deeply into a matter to which no objection has
been raised. The best thing would be to have competition at the outset and determine a percentage
fee at that point. The court would retain authority to alter the fee at the end, but that authority should
not be used very often. The "benchmark" is outdated, and "it's very important to break the back of
the benchmark." Maybe, after we have more experience, we will come to a new benchmark. Even
if the case "hits gold instead of bedrock," the strong presumption should be against changing the fee
later.

James Sturdevant, S.F. Hg. (pp. 120-29): If in a consumer case, the firm that filed the case responds
to a request from the court to forecast or estimate fees by saying that it cannot confidently do so, that
might prompt a bidding situation. That would be undesirable and a deterrent to firms to take cases
in the first instance.

Judith Resnik, D.C. Hg. (pp. 58-75) & 01-CV-044: If the court is to function as a surrogate client,
it is odd that consideration of fee arrangements at the appointment stage is not mandatory. At least,
arrangements could be considered for recording of the costs and hours from the outset that would
facilitate the task of later reviewing them, should that become necessary. The A.O. could develop
schedules of appropriate charges for various kinds of expenses that could be implemented from the
outset. Perhaps the schedules that apply to judges when they travel would be a good starting point.
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The same sort of thing could be done for photocopy costs and the like. In addition, the rule should

take on assessing litigants for ongoing costs and the question of when lawyers are paid, and the

assumption that the lawyers are paid in full, possibly before the class collects most of what it is to

receive, should be examined.

Prof. Charles Silver, 01-CV-048: "The proposal to set fees early is excellent. I have argued for this

in published works and have convinced five Texas state court judges to do this." The object when

setting fees should be to mimic the market. Rather than simply having judges "direct counsel to

propose terms," the Note should give concrete guidance as to the evidence needed to show that
requested terms are reasonable. This should include empirical studies of fees paid in similar cases
pursuant to fee agreements."

Rule 23(h) -- in general

Conference: This is a valuable tool. In a sense, the rule is a vehicle for the Note. It recognizes that
there may be fee awards to lawyers other than class counsel, including an unsuccessful rival for
appointment as class counsel or an objector to a settlement or attorney fee motion. This simple rule
will allow the Note material to become part of the federal jurisprudence. All judges will have the
Note, and it will promote uniformity. At the same time, some of the Notes are too long, and there
is a risk in citing cases.

Conference: The draft is a "great step forward." It is important to have a rule. For new
practitioners, and even for established practitioners, the rules should reflect where we are now in
practice, and provide a foundation for the next few years of growth.

Conference: It is appropriate to address fee awards in the rule because the fee decision is the most
important decision the judge makes in most class actions. Federal courts in general are moving
toward appropriate resolutions, but state courts are not. The federal rules can help state courts, and
slow the present rush of counsel to file in state courts "for clear sailing on fees."

Conference: I have "no objection to having a rule like this in general." Indeed, I was surprised to
discover that Rule 23 does not already include such provisions. Courts generally know what to do,
but codification is o.k. The abuses that have been seen, particularly in state courts, are being
addressed. But the rule should not include language that will interfere with victims' access to the
courts. Free access to court remedies "is one of the things that make our country great." This rule
has aspects in the Note that don't adequately acknowledge the risks associated with taking cases like
these. The comment in the Note on page 88 that the risks borne by class counsel are "often
considered" is not strong enough. They should always be relevant. Why does the rule say that the
court "may" award a reasonable fee? It should say that the court "must" do so. The language about
a "windfall" for counsel is unjustified. The client can have a windfall if the lawyer is underpaid.
Certainly anything less than 15% is a windfall to the client.
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Conference: Rule 23(h) serves a real need. The defendant does not care what the class lawyer gets.
It wants a package that achieves maximum res judicata, and is focused on the overall cost of that
package. The judge should focus on what the package is worth to the class and to society. Maybe
some claims present high risk, but that's because the lawyers make up claims out of whole cloth.
Even then, the risk of complete loss is minimized by lawyers who file 20 or 30 actions. In this
context, it is proper to say that the court "may," not "must," award a reasonable fee.

Conference: These comments show how difficult the Committee's task really is. There is no one
size that fits all class actions, and each of the foregoing perspectives is legitimate to some extent, and
in regard to some class actions. The current draft "is unexceptionable." It does a necessary job in
a straightforward form. The references in the Note to equity are troubling, however; the length of
the chancellor's foot should not make a difference. The reality is that it is "just not possible" for the
judge to determine the adequacy of a fee request in retrospect; that is one of the things that has driven
the exploration of auction methods. Rule 23(h) is well-crafted, although the Note might be shortened
a bit. One difficulty is the suggestion at pp. 83-84 of the Note that an award may be made for
benefits conferred on the class by an unsuccessful rival for appointment as class counsel. The
unsuccessful applicant knowingly ran a risk, and it is rare for an unsuccessful applicant to contribute
to a successful result. Finally, it is a fiction to think that the one-third percentage fee is the norm.
That share is drawn from ancient origins in representation of individual plaintiffs in personal-injury
litigation. There is no reason to suppose that it should apply in the quite different setting of
contemporary class actions.

Conference: It is difficult to know what percentage is appropriate, and particularly when there is
important equitable relief. A lodestar analysis may not suffice, however, when there is significant
risk, for that should be compensated. But the lodestar should not be used if it encourages elaborate
structural relief that is in fact worth little to the class.

Conference: The Supreme Court has ruled that on occasion the attorney fee can exceed the dollar
amount recovered; "you cannot commodify value." There is a social utility to enforcing the law.

Conference: The RAND study found cases in which injunctive relief was assigned a dollar value
after a presentation. In one case, fees were based in large part on the value of the injunction obtained
in the case.

Conference: In injunction cases, the defendant does not provide adversariness on attorney fees. The
incentives are the same as in damages actions; the defendant trades off agreement on fees for a less
effective and less costly injunction. Also, the market referent here is misleading. There is actually
no market; it was created by litigation. The basic question is to get a proper assessment of the real
risks confronted by the attorney.

Conference: The argument that the judge has a "fiduciary" duty to the class is troubling. The judge
who manages a class action is not a fiduciary, but ajudge. The proposed Note does not suggest such
a duty of thejudge, and it should not. The judge's duty is to be ajudge -- to try to assure that counsel
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fulfills the fiduciary role. Fees create a conflict between counsel and the class, and the judge has a

judicial responsibility, not a fiduciary responsibility, to determine a reasonable fee.

Conference: "Fiduciary" is not the right term. But the judge does have an obligation to see that the

fee is fair.

Barry Himmelstein, S.F. Hg. (pp. 15-30) & 01-CV-008: The Note (see p. 89) should not say that,
if the judge concludes in hindsight that this was a very strong case, therefore there was a low risk of

failure and the attorneys should not be paid well for their effort and risk. If the fee is measured by
the lodestar method, there should nonetheless be the possibility of enhancement, although in that sort
of case a percentage approach could be employed without concern about enhancement. Lawyers
who take big risks, as our firm does, should be rewarded. "If the partners in my firm aren't making
more than the partners in a big defense firm, something is wrong because they are not taking these
chances." Multipliers serve to compensate for delays in payment, as well as risks of nonpayment.
They are needed.

Mary Alexander, S.F. Hg. (pp. 55-73) & 01-CV-016 (president-elect of ATLA, presenting its
position): We support the judicial review of attorney fees as a means of assuring that each class
members receives value for the work performed. Hardly anyone can object to the concept that fees

should be reasonable, or the court's inherent authority over fees.

John Beisner, D.C. Hg. (pp. 7-21) & 01-CV-027: The amendment appears to confirm current best
practices. As presently drafted, however, it could effect some unintended changes. The Note
stresses that the rule does not undertake to create any new grounds for an award of attorney fees, but

it should be more emphatic on this point. The Note should stress that it is not intended to effect any
change in attorney fee availability or amounts, perhaps by referencing recent decisions against
awards.

Victor Schwartz, D.C. Hg. (pp. 76-63 & 01-CV-031: I favor the proposal to ensure that there's more
scrutiny of attorney fees. There have been too many situations in which the class members got little
or nothing and the attorneys got a great deal. There is little doubt, however, that the adopting of this
rule will provide further incentives for some plaintiffs' lawyers with interstate class actions to do
everything possible to keep their cases in state courts. They will want to avoid this rule.

Norman Chachkin (NAACP), D.C. Hg. (pp. 84-104) & 01-CV-051: There is no good reason for a
rule such as this in civil rights and employment discrimination cases, for in those cases the fee is
awarded under a fee-shifting statute pursuant to the lodestar approach. But the adoption of a rule
suggests that there should be a change in practice, and there is no reason for one.

Brian Wolfman (Public Citizen), D.C. Hg. (pp. 116-32) & 01-CV-043: Although proposed Rule
23(h) largely codifies current practice, we believe that it will benefit class members, particularly if
modified as we suggest. At the outset, we think that the phrase "or by agreement of the parties"
should be deleted as unnecessary and potentially misleading. One of the exceptions to the American
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Rule is that there can be a fee award if the parties so agree, so saying that an award is "authorized

by law" is sufficient. If the rule remains as currently written, courts may infer that the contractual

basis for an award is entitled to special deference, and that they should simply award the amount the

parties agreed to without further inquiry. We have seen class counsel argue that, where there is a fee

agreement with the defendant, there is no basis for the court to scrutinize the fees. Courts have

rejected such arguments, but the arguments persist. The Note says that all agreements are subject

to scrutiny, but that "weight" can be given to a defendant's agreement not to challenge a fee up to a

certain sum. Because the defendant is normally indifferent to the amount of the fee, no weight

should be given to its indifference. Similarly, counsel's agreement on fees with the named plaintiff

should not matter. Whether or not the named plaintiff has agreed to a one-third fee has no bearing

on the proper fee for class counsel. (A different situation is presented under the PSLRA, which

operates on a congressional assumption of an "empowered plaintiff.") The long discussion of fee

determination principles in the Note is untethered to any provision in the rule; unless the principles

are themselves to be included in the rule, they should perhaps be removed from the Note. For

example, the Note says that the fee award should be tied to the actual relief provided to class

members. If that is the Committee's position, it should be in the rule, as it is incorporated into the

PSLRA. Similarly, the rule could direct that a portion of the payment to counsel be held back

pending completion of the claims procedure to ensure attention to the fairness and efficacy of that

procedure. On coupons, the disapproval of coupons for which there is no secondary market should

be made stronger. Perhaps the focus, at least in percentage fee terms, should be on the value of the

coupons actually redeemed or used. That would deter counsel from accepting a settlement in which

coupons of minimal value are put up by defendant.

Hon. William Alsup (N.D. Cal.), 01-CV-004: Having worked hard on at least six class actions over

the last 26 months of my tenure as a district judge, I wholeheartedly support the proposed Rule 23

revisions.

American Insurance Association, 01-CV-022: AIA agrees with the proposal for requiring motions

for attorney fee awards and permitting objections and hearings. These practices should result in
more clearly justified fee requests.

Patrick Lysaught (Defense Research Inst.) 01-CV-033, 01-CV-034,01-CV-046,01-CV-047: DRI

supports the proposed addition of Rule 23(h), but only if it is made clear that the rule does not

expand the availability of attorney fees and that it is not intended to overturn appellate decisions

taking a hard line on when such fees may be recovered. The Note should be expanded to recognize
those decisions.

Prof. Charles Silver, 01-CV-048: The Committee has "wimped out" on the fee formula. "Everyone
knows that the lodestar method is an inferior fee formula and should be abandoned in cases where

the percentage method can be applied .... [I]t violates the Due Process Clause to use the lodestar

when the percentage approach is available." The Committee should help the lodestar into its grave.
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The percentage approach should be endorsed and followed. Once the fee is set, it should be enforced

even if the recovery is unusually large. Re-bargaining the fee on the back end should never occur.

Also, using the word "reasonable" in Rule 23 is dubious because when Congress has used it in fee-

shifting statutes it has been taken to mean use of the lodestar. If this word is used, "there must be

an express disavowal of any intention of following Congress' lead. I would simply strike the word."

David Hudson, Chair, Court Advisory Committee, U.S. Dist. Ct., S.D. Ga., 01-CV-053: It is the

experience of this Committee that all class action cases in which attorney fees are awarded required

without exception notice to the class, a hearing, and approval by the court. In the event the Rules

Committee is aware of some practice in federal court where this is not required, then perhaps

addressing these requirements in the proposed new rule is warranted.

Gregory Joseph, Amer. Coll. of Trial Lawyers Comm. on Federal Civil Procedure, 01-CV-055: The

Committee believes that the proposed amendment to Rule 23(h) is sound. We note that the

introductory language refers to an award of fees pursuant to "agreement of the parties." Since any

award of fees must be "authorized by law," the disjunctive reference could be deleted as superfluous.

Otherwise, the right to object might be construed as permitting the party to renege on an agreement

to pay a certain fee, or at least not to object to an award up to a certain amount.

Edwin Wesely, Chair, Comm. on Civil Lit., E.D.N.Y., 01-CV-056: The Committee acknowledges
that the courts have a special obligation in reviewing and administering fee requests. However, this

text, to the extent it embraces the lodestar and percentage of recovery methods for awarding fees,
is largely a restatement of present practice and hence unnecessary. To the extent the rules authorizes

fee awards based solely on competitive bidding, the Committee is uncomfortable. The Note appears

substantive. There should not be an attempt to effect procedural changes through the Note rather
than the rules themselves.

Federal Magistrate Judges Assoc. Standing Rules Committee, 01-CV-057: The FMJA Rules

Committee supports the proposed changes to Rule 23.

Allen Black, 01-CV-064: I support the notion of including within Rule 23 a provision dealing with

the award of attorney fees. But the rule should say that the court "shall" award a reasonable fee, not

just that it "may" do so. The rule as drafted seems to leave it within the court's discretion not to

award a reasonable fee. "We have seen a number of appellate decisions reversing such actions by

district courts." In addition, I would add the following regarding coupon settlements: "If the class
is made up of distributors who buy products from the defendants routinely on an on-going basis, the

coupons may be of real value to the class." On p. 88, the second full paragraph says that a significant
risk of non-recovery has "sometimes" been important in determining the fee. I think it would be

fairer to say that the risk factor has "almost always" been important.

Jeffrey Norris, President, Equal Employment Advisory Council, 01-CV-065: EEAC supports the

increased judicial supervision over attorney fee awards and costs to counsel. Although the proposed
rule does not establish any new rules for awarding attorney fees and costs, its inclusion in the class
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action rule reinforces the significant role the court has in overseeing such awards. One thing that

should be emphasized is focusing on the actual benefits to the class resulting from settlements.

Agreements that call for future payments or coupons or other nonmonetary benefits may not actually

result in significant actual benefits to class members.

Robert McCallum, Jr., U.S. Dep't of Justice, 01-CV-073: The Department supports the Committee's

conclusion that the amended Rule should describe the role of class counsel and procedures for

resolving attorney fee awards.

Washington Legal Foundation, 01-CV-082: WLF supports each of the specific provisions of

proposed Rule 23(h). It applauds the notion that notice of the fee request must accompany any notice

of a proposed settlement. The rule will increase significantly the likelihood that class members will

learn of the requested fee and thus be in a position to object if they so desire.

ABA Sections of Antitrust Law and of Litigation, 01-CV-069: We support the proposed

amendment, and believe its adoption will be an important step toward improving public confidence

in the judicial process with respect to class actions. The Committee chose the right course in not

attempting by rule to resolve the current circuit court split between the percentage-of-the-fund
method and the lodestar method for determining class action attorney fees. There is too often a

perception under current practice in settled class actions that the court accepts the agreement of the

parties regarding the amount of class counsel's fee without examining whether the fee is

commensurate with the benefit provided to the class. Whether or not that perception is accurate, we

believe a rule amendment mandating careful judicial scrutiny of all fee applications in class actions

will lead to greater public confidence in the judicial process, and also prevent some of the perceived

abuses. Although no measuring system is perfect, the Note sets out appropriate factors for the

district court to consider and gives the district court sufficient leeway to fashion fair and equitable

awards. We agree with the Committee on the "singular importance of judicial review of fee awards
to the healthy operation of the class action process." The straightforward provisions of proposed

Rule 23(h) appear well designed to facilitate such judicial review.

Federal Trade Commission, 01-CV-085: The Commission supports the inclusion of this provision
in Rule 23 and believes that requiring formal findings of fact and conclusions of law, as well as the

overall encouragement of close judicial scrutiny of fee petitions, will ensure that appropriate fees are

awarded. We urge the Committee to consider including language in the Note specifically pointing
to the existence of previous or parallel government actions as a factor to be considered in assessing
the reasonableness of a fee request. In light of the substantial work often undertaken by the

government in prosecuting a case, some courts have already held that the existence of a related
government action is a factor that may properly be considered in reducing class counsel's fee. The

existence of government involvement also bears on other factors considered, such as the level of risk
shouldered by counsel. In two recent class actions that built on FTC enforcement actions, the

Commission opposed class counsel's fee petitions as unreasonably high.

Prof. Susan Koniak, 01-CV-086: Currently, courts often measure the attorney's fee in light of a fund

designated for the class that will not, in large measure, actually be paid to the class members. After

a claims procedure of some sort, much of the money actually returns to the defendant's coffers.

May 20, 2002



Report of the Civil Rules Advisory Committee
Page -230-

When the settlement provides that defendant gets back money not claimed by the class, class

counsel's fees should be calculated by the amount actually received by the class, not the illusory

larger "recovery." The fact this would delay the award to counsel is not important; why shouldn't

the lawyers wait for their money until the class members get theirs? The alternative of relying on

expert forecasts on the level of claiming activity should be discouraged in the rule.

Lawyers' Committee for Civil Rights Under Law (and 16 other groups), 01-CV-091: This rule is

unnecessary in light of the provisions of Rule 54(d)(2). The only substantial addition it makes

appears to be the requirement that notice of the fee motion be given. That is not a good change.

Although the proposed rule appears only to establish a procedure for the determination of fees and

costs, the note speaks more directly to the substantive standards regarding determinations of the

merits of fee applications. The Note should not be used for expressions of substantive legal

standards, and it should be deleted.

David Piell, 01-CV-094: The introduction of Rule 23(h) at the same time as Rule 23(g) seems to

obliterate the latter. Why should the court bother with the task of bidding for class counsel, and what
meaning does the bid have, if at the conclusion the court is going to reevaluate the value of counsel's

work and determine the appropriate fee using hindsight? The Note is problematic on fee

measurement. The lodestar should not be used as a cross-check on the percentage measurement.
The only reason for using the lodestar is to avoid an unreasonably low fee for counsel. An individual

plaintiff could not opt for hourly billing after seeing what the percentage approach will yield for

counsel, and neither should a class get that option. "While to the lay observer, class counsel's fee
award is excessive, the average person does not understand that class litigation takes years of work,
that class counsel has to advance all the costs of litigation, and that often multiple competing class
actions against the same defendant(s) on the same issue will be occurring. The result of this last
consideration being that class counsel can have the misfortune of losing their investment in the class
action because another firm was willing to settle for less."

Prof. Howard Erichson, 01-CV-097: The provisions on attorneys' fees are appropriate, and it makes
sense to include them in Rule 23. Perhaps the Note should emphasize the problems created by the
use of the lodestar rather than percentage fees, particularly is encouragement of overstaffing with
unwieldy conglomerations of lawyers.

Rule 23(h)(1)

Conference: The principal problem now is that there is no adequate basis for objectors to know the
basis of the fee application in time to object. The time periods for disclosure and objecting often
make informed objections impossible. The net recovery by the class is important. The amount
requested should be in the notice to the class. The application should be available to class members
for at least 30 days. A lot of money is involved, and the application may present complex issues.

Often an objector has to fight counsel to get the documents. Any side deals should be disclosed in
the fee application.
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Conference: An aggressive attitude toward disclosure and scrutiny of side agreements is not

warranted. In a Wall Street firm, the "rainmaker" lawyer shares in the profits, even without doing

the main legal work, as a recognition of the importance of the job of getting the legal work. So here,
the lawyer who initially gets the case may take it to a class-action firm. That firm cannot know at

the outset how much time the case will take, or the risks involved. Some things are quite

independent of the rational disposition of the case. For example, if the defendant simply has cash-

flow problems, it may not be able to settle at the time. Substantive law may change, making the case

harder to win.

Conference: There is no real problem with disclosure of side agreements. Often these are buy-off

deals with objectors. None of the possibly valid fee-sharing issues suggested by an analogy to the
rainmaker in a law firm applies there.

Conference: Side agreements are a problem. If the total fee is to a consortium and is reasonable,
perhaps the court need not be concerned with the division within the group. There may be some

"hard stuff" going on within the consortium, but the judge would be well advised to stay out of it.

Conference: If the fee basis is the lodestar, the judge should know about the side agreements. Even
if a percentage fee is used, that need exists if the lodestar is used as a cross-check.

Conference: There are concerns about the nature of the notice of the fee motion to the class

members, and the cost that will result from having to give this notice.

Victor Schwartz, D.C. Hg. (pp. 76-63) & 01-CV-031: It is of paramount importance to notify the

class members about fee hearings so that they may be informed before the class attorneys' fees are
set in cement.

Brian Wolfman (Public Citizen), D.C. Hg. (pp. 116-32) & 01-CV-043: We agree with the thrust of

this subsection because it explicitly requires that fees be sought by motion and that the class
members be notified. We find the reference to Rule 54(d)(2) a bit curious, since we almost never

see that rule invoked except in statutory fee-shifting cases. In any event, Rule 54(d)(2) cannot apply
to class actions in all respects. For example, the 14-day deadline serves no purpose in the class

action context. In order to avoid possible confusion, the rule should say that the time limit of Rule
54(d)(2)(B) does not apply. In addition, the Committee should explain why the rule incorporates
Rule 54(d)(2). Regarding notice, we think that the full motion for fees should be served on all

absentees who have entered an appearance through counsel or otherwise. In our experience, class
counsel often resist providing this information to potential objectors.

Leslie Brueckner (TLPJ), D.C. Hg. (pp. 148-61) & 01-CV-020: TLPJ urges the Committee to

eliminate the requirement that notice be given to the class with regard to the attorney fee motion.
We have no problem with the requirement that the motion be served on the parties. But the
provision could be read to require that all class members must be served with a copy of the motion.
The motions are often not filed with the court until some time after the notice of proposed settlement
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is given to the class, and a separate notice would therefore be required, although there would usually

not be too much problem when the notice can be included with the Rule 23(e) notice to the class.

But having a potentially double round of notice would be undesirable. This could have a huge

negative impact on civil rights cases and consumer cases. In litigated cases, this would require an

additional notice, but if the cost of giving notice were itself a recoverable cost that would remove

some of the possible deterrent effect of having to give the notice since it would only be required

when the case was won and a fee award almost certain. But to take comfort in that, the witness

would want the rule to say that the costs of giving notice to the class would be taxable as costs.

Moreover, the requirement of notice actually is harmful to the class if the cost of giving notice must

be deducted from the recovery for the class.

Allen Black, 01-CV-064: I am not sure why Rule 23(h)(1) is drafted so as to import explicitly all

the procedural and other baggage of Rule 54(d), only to disclaim applicability of some of the

baggage in the very next words of the rule. These proceedings strike me as sufficiently different

from Rule 54(d) proceedings to be treated without reference to that rule.

Keith Johnson, Chief Legal Counsel, St. of Wis. Invest. Bd., 01-CV-066: SWIB strongly supports

Rule 23(h)(1) in its entirety. All of the items covered by the proposed rule are critical to obtaining

fair fee awards. Given the conflicting interests of class counsel and class members when it comes

to fee awards, these processes are of the utmost importance to ensure that fee awards are fair and are

considered in light of full scrutiny by class members. Indeed, the proposed rule does not go far

enough. Most settlement notices do not provide meaningful information about fee awards, but only

provide the maximum amount the parties have agreed to submit to the court without opposition from

the defendant. Class members can be protected from excessive fee awards only by meaningful

disclosure. Information about the proposed fee award and about counsel's effort to earn it is critical

to class members' ability to assess fee petitions. In many cases, counsel's detailed submissions to

the court regarding fees are not made until after the deadline for class members to opt out or to

object. Thus, they cannot obtain timely information that would indicate whether the fee award is

justified. The rule and Note do not address this. We urge the Committee to review the rule and

require that the papers in support of the fee award be filed at least ten days before the deadline for

objections and opting out.

Washington Legal Foundation, 01-CV-082: WLF recommends that the rule provide for notice of

the motion at least 60 days in advance of the proposed hearing. WLF's experience is that the norm
is to provide very little advance notice of fee hearings. Mandatory 60-day advance notice should

eliminate this problem yet will impose minimal hardship on the attorneys seeking a fee award.

ABA Sections of Antitrust Law and of Litigation, 01-CV-069: The provisions regarding notice and

the right to object bolster the rule's function in raising public confidence regarding the award of class

action attorney fees. Particularly when class actions are settled, class counsel and the defendant are

not adversaries with respect to the fee application. The requirement of notice will facilitate the

adversary process by providing class members with the information they need to determine whether

they believe the fee sought is reasonable in terms of the benefit obtained for them.
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Alliance of American Insurers, 01-CV-068: The Alliance opposes the requirement that notice be

provided to class members regarding attorney fee motions by class counsel because this would result

in greater administrative expenses in defending class action litigation. It is unclear whether the

notice envisioned would be part of the settlement notice or whether it would be a separate notice.

It is unclear what, if any, benefit would be derived by disclosing counsel fees to the class members.

The Alliance believes that a thorough and comprehensive examination of counsel fees by the court

would achieve the goal of protecting class members. An acceptable alternative, however, would be

for the proceedings regarding fee awards to take place after settlement, with any expenses associated

with the required notice borne by the plaintiffs.

National Treasury Employees Union, 01-CV-078: The proposed rule regarding notice of the fee

motion does not recognize that attorney fees may be provided for in the settlement agreement itself.

The motion for approval of the settlement should be deemed to satisfy the notice requirement.

Requiring a separate notice for the fee motion is wasteful.

David Williams, 01-CV-079: The amendment's premise -- that class members always have an

interest in the fee arrangements -- is incorrect. That interest may exist when payment is from a

common fund, but it does not always exist. Yet the notice requirement is premised on class

members' supposed universal interest in the fee award. Cases in which the class members do not

have any such interest include (a) those in which judgment has already been obtained in favor of the

class and class counsel are to be paid under a fee-shifting statute, (b) cases that settle, with fee issues

reserved for later, separate treatment, and (c) cases in which the fee methodology has already been

pre-determined under new Rule 23(g). If the parties are capable of settling these fee claims, why

require the court to determine the fee? Notices to the class in such instances will create more

confusion than benefit.

W.D. Mich. Committee on Rules of Practice, 01-CV-090: The amendments in this area are simply

unnecessary. Details about the nature of the attorney fees being sought can be incorporated in the

notices sent to class members under the other provisions of Rule 23. Introducing an entirely separate

notice procedure for approving attorney fees creates delay and redundancy that is both expensive and

inefficient.

Lawyers' Committee for Civil Rights Under Law (and 16 other groups), 01-CV-091): The

mandatory notice to the class regarding the fee motion imposes yet another unnecessary and

unjustified burden in civil rights class actions. Most civil rights class actions are maintained under

federal statutes that provide forjudicial awards of fees to prevailing plaintiffs from the adverse party.

As a consequence, the fees don't diminish the recovery for the class and notice to class members

would serve no purpose. To the extent that attorney fees are included in a proposed settlement, the

interests of class members in the fee amount are adequately served through notice of the proposed

settlement and the opportunity to object to it. But attorney fee proceedings in civil rights class

actions often occur after the approval of the settlement, and requiring a notice then serves no

legitimate interest.

Rule 23(h)(2)
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Conference: There should be an opportunity for discovery for objectors. The rule has evolved from

a draft that required a hearing to the present proposal that only permits a hearing. It would be better

to say something to the effect that the court "shall ordinarily" have a hearing. It is too easy to shovel

these issues under the rug without a hearing.

Conference: In one case in the RAND study, after objectors appeared to oppose the amount agreed

to be paid the lawyers, much more of the benefits of the deal were shifted from the class attorneys

to the class.

Conference: Why should class members get to object when the fee is not coming out of a common

fund? That would seem none of their business.

Barry Himmelstein, S.F. Hg. (pp. 15-30) & 01-CV-008: On the question whether discovery should

be available to those who object to fees, it makes sense to say (as the Note does) that the

completeness of the fee motion is a factor to be considered in deciding whether to order discovery.

But that determination should be made with regard to the method of determining fees that the court

will be employing. If it is the percentage method, that would have a great bearing on whether

discovery would be authorized. Even if the lodestar were used as a cross-check in such a case, the

level of detail that would be needed for that cross-check purpose would not be as great as would be

needed if the lodestar were the main method of setting the fee.

Brian Wolfman (Public Citizen), D.C. Hg. (pp. 116-32) & 01-CV-043: This provision is a positive
addition to the rule because it underscores that all class members have an interest in any fee request,
whether made by class counsel or the objector's counsel, or whether the fee is nominally "separate"
from the relief to be accorded the class in a settlement. The Note raises some concerns. Regarding
pro se objectors, who often are not familiar with technical procedures, it should say that their
objections must be accepted even if they are submitted in an informal format, and that class counsel
are responsible for seeing that they are filed. We suggest the following language: "For these

purposes, an objector represented by counsel would ordinarily have to file a formal objection with

the clerk of court, rather than by letter to counsel or the court. For objectors not represented by
counsel, those less formal means will suffice." We also agree that the need for discovery depends

largely on how fully fee-seeking counsel have been in disclosing relevant information. Fee-sharing
arrangements among counsel, "clear sailing" arrangements with the defendant, and arrangements for

payments to named plaintiffs should be disclosed in all cases, however.

Gregory Joseph, Amer. Coll. of Trial Lawyers Comm. on Federal Civil Procedure, 01-CV-055: The
opportunity for a party from whom payment is sought to object might invite improper behavior in

cases in which a party has agreed not to object, or at least not to object up to a certain amount. Could

the permissive "may" in subpart (2) trump the agreement even though the rule itself says that an
award can be premised on an "agreement of the parties"?

Prof. Charles Silver, 01-CV-048: "Fee objections are pointless. When fees are handled right to start
with, their only purpose is to enrich strategic objectors who threaten to 'hold up' settlements by
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appealing unless they are paid to disappear." The Committee should not carve an objector's rights

to fees in stone. The standard extortionist tactic is to threaten to appeal unless class counsel cuts the

fee and to request a portion of the fee reduction as compensation. That should never be sufficient

to justify fees for objectors. They should only be compensating for wringing more from defendants.

Keith Johnson, Chief Legal Counsel, St. of Wis. Invest. Bd., 01-CV-066: SWIB applauds the

Committee's recognition that it may be appropriate to award fees to counsel whose work produced

a beneficial result for the class, including attorneys who represented objectors that improved the

settlement or reduced the fee award. Only by making it possible for objectors to recover the costs

of their efforts can we overcome the strong disincentive for class members to speak up in opposition

to excessive fees or inadequate settlements.

Washington Legal Foundation, 01-CV-082: WLF sees no reason to require class members to seek

to intervene in order to preserve the right to appeal a fee award. Unless class members are allowed

to appeal fee awards, there may be nobody to appeal unjust fee awards.

ABA Sections of Antitrust Law and of Litigation, 01-CV-069: The right to object bolsters the rule's

function in raising public confidence. It will help present the issue to the court in the adversary

context our justice system has typically regarded as optimal. By the time a settlement is proposed,
class counsel and the defendant are not really adversaries on the fee application.

Alliance of American Insurers, 01-CV-068: The Alliance supports the provision allowing objections
by any class member or party from whom payment is sought.

National Treasury Employees Union, 01-CV-078: Providing a right to object to the fee motion
separate from the right to object to the terms of a proposed settlement does not seem warranted in
all cases.

Rule 23(h)(3)

Conference: The rule requires findings on the fee motion, but not a hearing. We should use this rule
to impose more regulation on district judges as they shop for, and as they pay, class counsel.

Brian Wolfman (Public Citizen), D.C. HR. (pp. 116-32) & 01-CV-043: We support this provision.
Although a hearing need not be held in every case, the court should hold a hearing at least in cases
where a fee objection has been filed. The Note should stress the importance in the Rule 23(e)

settlement context of combining into one hearing the court's consideration of the overall settlement
and the fee request.

David Romine, D.C. Hg. (pp. 242-62) & 01-CV-49: This provision will burden courts. This is the
only motion for which courts must make findings. That is an undue burden.
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Keith Johnson, Chief Legal Counsel, St. of Wis. Invest. Bd., 01-CV-066: SWIB strongly supports

the proposal to require that courts make findings in connection with the award of attorney fees, and

supports inclusion in the Note of factors that courts should consider in assessing the reasonableness

of fee awards.

ABA Sections of Antitrust Law and of Litigation, 01-CV-069: The requirement of specific findings

on the reasonableness of the fee will provide for effective appellate review. Perhaps more

importantly, such findings will provide a public education function in class action cases, which often

are followed closely in the media. In those cases in which large fee awards relative to the benefit

to individual class members are appropriate, written findings from the court awarding the fee will

help to educate the public regarding why such a fee is appropriate in that particular case.

Alliance of American Insurers, 01-CV-068: The Alliance supports the requirement for findings

under Rule 52(a) and for a hearing on the fee motion.

Rule 23(h)(4)

Conference: The Rule 23(h)(4) provision for reference to a special master is too broad. It refers to

issues related to the amount of the award. It would be better to refer to the need for an accounting

or a difficult computation, as the proposed Rule 53 revision at page 120 of the publication does.

Brian Wolfman (Public Citizen), D.C. Hg. (pp. 116-32) & 01-CV-043: We oppose this provision

concerning reference of the fee amount determination to magistrate judges or special masters.

Except for the most mundane issues, it is important for the judge who handled the case to be fully

involved in this activity. In settled cases, in particular, the determination of a proper fee is intimately

tied to the assessment of the settlement.

Rule 23 2001 Proposals: General Comments

Conference: There is a lot of sensible stuff here. But Rule 23 should be amended only if there is a

real need. Caution is indicated even though there are no "hot-button" issues. Rule 23(b)(3) is the

source of the difficulties. Perhaps the time has come to abandon it.

Conference: With a couple of exceptions, the Committee should go forward. The proposals are

good. It is useful to codify good practice; not all judges are as adept as the best in managing class

actions. The Notes are too long; the attorney-fee Note includes material that should be in the

Manual. "A Note should explain the reason for the Rule." Lists of factors should not be included

in the Rules; they should be set out in Notes, or not at all. Amendments of themselves will not have

destabilizing effects; the Evidence Rules have codified Daubert, and it has worked.

Conference: The group that recreated Rule 23 in 1966 did not know what powers they were

unleashing. "It has become a de facto political institution." The proposals are not remarkable, but
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remarkable proposals cannot be put through the rulemaking process. Rule 23 affects many interests,

so much so that it is difficult to get disinterested advice from the people with the greatest experience.

It is wise to be cautious about engraving current practices in Rule 23. "Rule 23 has a very

sophisticated set of followers. That should be taken into account. The Notes are intelligent,

complete, but longer than needed after the present process is worked through." The lists of factors

seem to work pretty well. But there are some inconsistencies.

Conference: Both Notes and Rules have grown longer over the years. The earlier attitude was to be

sparse, to give direction and describe intent. It is useful to describe the purpose of a Rule, but to

leave out advice on how to exercise the power conferred. Notes now are attempting to become

legislative history.

Conference: The proposals would not change much. They are largely "instructive" to lawyers, trial

judges, and appellate judges. The Notes are too long and sometimes contradict themselves or

something in the accompanying Rule.

Conference: There is no need to cover everything in Rule 23. Most of this is useful in guiding the

district judge. The factors in the Notes will help judges. Case management will be improved. The

Notes to the 1993 Rule 26 amendments are a good model; they are not short, but they are a good

source of guidance. The draft Rule 23 Notes are too much text, and too much resource about the

law. The law may change.

Conference: Rule 23 should be amended to address the problem of discovery from "absent" class

members.

Conference: Consideration should be directed to the Department of Justice proposal prepared more

than 20 years ago with Dan Meador that would establish authority for the Department to pursue
important "consumer" actions.

Michael J. Stortz, Esq., Written Statement for S-F Hearing: The Note on Rule 23(e) suggests that

the development of scientific knowledge bears on the maturity of the substantive issues and the

review of a settlement. It should be noted that the development of scientific knowledge also is

relevant to certification of a class.

Mary Alexander, Esq., S-F Hearing pp 55 f: For ATLA. Class actions can be an important means

of deterring wrong conduct and providing compensation for small-scale damages claims. But it is

important to protect also the right to dedicated legal counsel, trial by jury, and the right of an

individual plaintiff to control litigation of an individual claim. There should be meaningful opt-out

rights. We must be vigilant to prevent erosion of individual class members' rights.

John Frank, Esq., S-F Hearing pp. 92 ff: I dissented from the adoption of Rule 23(b)(3) in 1966. It

should be repealed and replaced by administrative agencies appropriate to the subject matter. It

simply produces a commercial transaction, blessed by the courts, in which defendants buy res

judicata from the plaintiff for a considerable sum of money. The published proposals produce a
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number of decision points. Each will require time. Anything that adds time to the judicial process

must be evaluated to ensure that the gain is worth the cost.

Anna Richo, Esq., S-F Hearing 139: As Chief Judge Posner has quoted Judge Friendly, "settlements

induced by a small probability of an immense judgment in a class action" are "blackmail

settlements."

Alfred W. Cortese, Jr., Esq., S-F Hearing 156 ff, 01 -CV-0 15: "What has happened in the class action

area is that we have a burdensome, expensive, ineffective method of transferring wealth from one

segment of the economy, the wealth creators, the target defendants that I generally represent, to

another segment of the economy and very little of that wealth ends up with the alleged victims.

That's a very serious problem and it's a much deeper and much more serious problem than is even

addressed, as many of the Committee members know, in the proposed amendments." John Frank's

recommended surgery may, at this late date, be too bold, but it reflects a feeling at both ends of the

political and philosophical spectrum that we need to do something about class actions one way or

another. The pending amendments are a start. "I would urge you not to stop there."

It is unfair to have a class that includes a wide range of injury or damages among individual

class members. Fundamental fairness, due process, and the right to jury trial are involved. The opt-

out (b)(3) class shifts the burden of inertia to class members and weighs in favor of inclusion in the

class. Opt-in classes would be better.

Defendant classes are "really truly legalized blackmail." Individual defendants are precluded

from raising individual defenses. Individual causation liability disappears in the crush to get a result.

Prof. Judith Resnik, D.C. Hearing Written Statement, 01-CV-044: The first several pages of the

statement, through text at note 18, trace the transformation of Rule 23 since 1966, concluding that

the distinctions between (b)(1), (2), and (3) classes "no longer fit the practice. The larger lesson is

that writing rules that assume the durability of categorization is ill-advised." Much of the focus is

on the role of the court in designating class counsel. But there are other themes. Among them is that

the Advisory Committee should establish "a catalogue of * * * desirable revisions that other

institutions have authority to initiate." Examples are reconsideration of "the common law preclusion

rule and the implicit standard on adequacy of representation" created by the outcome of the

Matsushita litigation, Epstein v. MCA, Inc., 9th Cir. 1999, 179 F.3d 641; and the 1979 Department

of Justice proposal that the Department be authorized to bring small-dollar-value claims on behalf

of injured individuals.

David Snyder, Esq., and Kenneth A. Stoller, Esq., D.C. Hearing 173: The most important rule to

be made would provide "an absolute as of right appeal, immediate appeal on a class certification and

a mandatory stay of proceedings pending the final resolution of the appeal." The written statement,

01-CV-022, adds that merits discovery should be stayed pending appeal. Immediate appeal will help

prevent settlements that result from the need to prevent extortionate litigation and discovery

expenses.
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National Assn. of Consumer Advocates, 01-CV-062: The Notes are much too long. "Frankly, the

commentary appears to those of us in the advocacy community to be a backdoor effort to accomplish

many biased and pro-business restrictions on good class actions that could never see the light of day

if they were in the actual proposed rule changes. This is dishonest and damaging and must be

corrected."

Joseph L.S. St.Amant, Esq., 01-CV-075: Raises a number of issues that tie to several of the

proposals, but are more general. As a Fifth Circuit Appellate Conference Attorney, he is concerned

about a number of issues that affect appeals. He recognizes that some of these issues may arise at

the borders between the Civil Rules and the Appellate Rules. The questions begin with a pre-

certification dismissal: how far does counsel's obligation to the putative class include a duty to

appeal? What if the dismissal results from voluntary settlement of the representative plaintiff's

claims? Is there always a duty to appeal denial of certification - and is it acceptable to take money

for the individual client not to appeal in this setting? Settlement after a notice of appeal has been

filed raises different questions. If a class has been certified, it seems to be understood that court

approval is required, and that remand to the district court is appropriate. But if certification has been

denied, there seldom is a reason for supervision of settlement by the court of appeals, yet it might

be better to adopt a rule that the initial filing of class allegations creates a need for district-court

supervision of settlement at any stage.

Association of the Bar of the City of New York, 01 -CV-07 1: There is a statement the reflects other

comments not separately noted. The Committee Notes "go far beyond the particular rule changes

they purport to elucidate. Instead of explaining the amendments and the reasons for their enactment,

the Notes purport to take jurisprudential positions on the way class actions should be conducted and

resolved. Because of their breadth, the Notes - more than the rule amendments themselves - are

likely to be cited by parties as precedent to support their positions." Examples are found in the notes

to (c)(1)(A) (discovery in connection with certification) and (e)(1)(C) (factors for reviewing

settlement). "Because the Notes carry weight with the courts, it is important * * * that their content

and scope be limited to explaining the purpose of the amendments proposed, and not be used to

import into jurisprudence the Committee's views of best practice."

Federal Trade Commission, 01-CV-085: The FTC has substantial experience with class actions that

parallel, or follow on, FTC enforcement investigations and actions. These private actions may affect

the FTC's ability to obtain appropriate relief, at times yielding remedies that the FTC cannot get

under its own authority. The FTC has worked with class counsel to ensure that the parallel actions

would, together, provide appropriate relief. Private actions also may threaten to settle on terms -

including attorney fees - that do not afford adequate consumer relief; the FTC may seek to

intervene. Rule 23 should be revised to require the parties to provide notices of two sorts. First, the

parties should be required to inform the court of any previous or pending action conducted by the

government of which they are aware and that relates to the same conduct. This notice makes the

court aware of the full context of the case, and will facilitate the court's understanding of the issues,

review of any settlement, and award of attorney fees. Second, the parties should give notice of the

class action to any government agency that they know to be conducting, or to have conducted, an

action or investigation that relates to substantially the same conduct. Notice to the agency will

enable the agency to seek intervention when appropriate, and to provide the court with relevant
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information. One district court, further, has held that the FTC is precluded by the res judicata effects

of a class-action judgment from seeking additional relief on behalf of class members; the FTC should

know of this danger. On the other hand, the FTC may be able to settle its own action on terms that

integrate with the class action.

Lawyers' Committee for Civil Rights Under Law, 01-CV-091: (For 18 civil rights, public interest

organizations, and bar associations; joined by law firms, practitioners, and professors.) Raises

several questions that are not addressed by the published proposals: (1) Rule 23 should be amended

to make clear the propriety of certifying civil rights class actions for compensatory and punitive

damages. Some courts refuse (b)(2) certification for classes that seek significant damages awards,

and others refuse (b)(3) certification because common questions do not predominate, or because

class treatment is not superior in seeking to establish a pattern or practice of discrimination. "Such

misguided interpretations of Rule 23 turn expanded civil rights remedies [the addition of damages

relief] against the victims of discrimination * * *." It should be made clear that Rule 23 permits

certification of civil rights actions that seek both equitable and damages relief. (2) Rule 23 should

be amended to state that prior to certification unnamed class members are "represented" for purposes

of the Model Rule 4.2 prohibition on communications by counsel opposing the class with class

members. Present practice, launched by cases seeking to restrict communications by class counsel

with class members, authorizes limitations on communications only when there is a clear record and

specific findings that weigh the potential abuse against the rights of the parties and then seeks to

limit speech as little as possible. Protection of class members from communications from opposing

counsel is critical, "particularly regarding waiver or compromise of their claims. * * * Both courts

and commentators have recognized that putative class members should not be required to evaluate

waivers or releases without the assistance of counsel." The Rule 4.2 approach will provide

protection even when class counsel is not aware of the communications and not in a position to seek

control. Class counsel will continue to be able to communicate with class members, and counsel for

different proposed representative class plaintiffs also will remain free to communicate with class

members. This approach would not establish an attorney-client relationship with class members for

any other purpose. (3) The 2000 discovery amendments threaten to make it more difficult to pursue

civil rights litigation. The 2001 proposed Rule 23 amendments "add entire new proceedings, require

new decisions and new notices, authorize new appearances, and encourage the relitigation of

certification decisions, mandating a much greater direct involvement of judges * * *." But judges,

burdened with the new responsibilities for managing discovery, have no time for added Rule 23

responsibilities. The result will be further delay in the prompt disposition of class actions. Delay

is particularly undesirable in actions that seek injunctive relief. (4) There is an alarming trend toward

displacing employment discrimination litigation by arbitration. The character of arbitration

proceedings that may preclude resort to class actions remains to be resolved. It is important that

Rule 23 establish clear, functional standards for federal civil rights claims, "[flor it is against these

standards that arbitration regimes will be measured to determine whether a mandatory arbitration

agreement affects only a change in forum, or will affect substantive rights." (5) The Advisory

Committee should devise means to achieve "earlier and fuller input from the civil rights community

regarding the agenda, problems, and proposals to be considered by the Advisory Committee."

Prof. Howard M. Erichson, 01-CV-097: The current (b)(1), (2), and (3) typology should be

preserved. (b)(1) and (2) "essentially replicate Rule 19 compulsory joinder in cases where the
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necessary parties are so numerous that actual joinder would be impracticable." Properly - narrowly
- construed, they define situations with a class of necessary parties. The language of (b)(2)

overemphasizes remedy, and might be changed to make it clear that not every action demanding

primarily injunctive or declaratory relief need be a mandatory class action. Medical monitoring

actions are an example of classes that might be treated as opt-out.

Summary of Comments & Testimony: 2001 Rule 23 - Mass Torts

Conference: The proposals fail to address mass torts.

Conference: There is a real problem with fitting mass torts into Rule 23. Perhaps they deserve a

separate rule.

Conference: Discussion of mass-tort classes has included consideration of opt-in classes. What

might such a rule be? Another participant suggested that a mass-torts rule that "does not involve a

class" might be useful. Perhaps it would be useful to revive consideration of the first Advisory

Committee drafts that collapsed the (b) categories, permitted opt-in classes, allowed denial of opt-out

from any type of class, would permit ajudge to condition the right to opt-out on specified preclusion

consequences, and so on.

Conference: Mass torts are different from securities, antitrust, or consumer class actions. Different

rules are needed. We are trying too hard to fit disparate forms of litigation into a single procedural

bottle. "There are sufficient needs of judicial economy to justify work on a mass-torts rule."

Conference: One approach might be to establish a procedure that facilitates "judicial management

of individual settlements." This would not be a class action, but a process to establish a method for

settlement or resolution that does not depend on counsel alone in the way that class settlements do.

Professor Owen M. Fiss, John Bronsteen, Written Statement for D.C. Hearing, 01-CV-023: In

discussing the Ortiz decision, states that the class action "rests on too attenuated a concept of

representation" to serve the need to represent all claimants to a limited fund. "[T]he interests of all

the potential claimants in the limited fund are likely to be in competition with one another," so "the

named plaintiff is not likely to be an adequate representative of the interests of the unnamed
members of the class."

Washington Legal Foundation, 01-CV-082: "Mass torts are routinely being certified as Rule 23(b)(3)

class actions, despite the clear admonition in the Advisory Committee Notes." The Committee
should "take up the question of the appropriateness of class certification in cases in which issues
surrounding liability and damages quite clearly vary considerably from class member to class

member. Certification in such cases often renders them essentially untriable; class certification

generally is sought as a means of imposing irresistible settlement pressure * * *. The fact that
federal courts are more than occasionally granting certification in such cases is an [sic] strong
indication that Rule 23 needs to be amended to make clear that certification is virtually never

appropriate in such cases." Cases not suitable for certification include personal injury claims and
employment discrimination claims.
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General Practice

Prof. Owen M. Fiss, John Bronsteen, Written Statement for D.C. Hearing, 01-CV-023: Defendant
class actions should be abolished. They involve the most suspect form of representation - the
plaintiff appoints the defendants' representative. They do not involve the need to make a suit
economically viable when harm is dispersed among many. They are extremely rare. "Clarity of
purpose would be served by eliminating any pretense that they are authorized by Rule 23."

Bruce Alexander, Esq., D.C. Hearing 310 ff. and Written Statement, 01-CV-041: (1) If class
certification is denied, there should not be a stay pending appeal; if certification is granted, ordinarily
there should be a stay pending appeal. (2) A new phenomenon is presented by class actions
advancing claims on behalf of people who have filed individual bankruptcy proceedings. An
illustration is provided by a class claiming that sending notices to customers while in bankruptcy
violates the automatic stay. Another illustration involves the question whether it is permissible to
claim an attorney fee for preparing a proof of claim in a Chapter 13 proceeding. These situations do
not call for class treatment. The class members already are involved in litigation before a court, and
often have lawyers; the theory that a class is needed to represent people who otherwise do not have
access to court is inapplicable.

Summary of Comments & Testimony: 2001 Rule 23 - Mass Torts

Conference: The proposals fail to address mass torts.

Conference: There is a real problem with fitting mass torts into Rule 23. Perhaps they deserve a
separate rule.

Conference: Discussion of mass-tort classes has included consideration of opt-in classes. What
might such a rule be? Another participant suggested that a mass-torts rule that "does not involve a
class" might be useful. Perhaps it would be useful to revive consideration of the first Advisory
Committee drafts that collapsed the (b) categories, permitted opt-in classes, allowed denial of opt-out
from any type of class, would permit ajudge to condition the right to opt-out on specified preclusion
consequences, and so on.

Conference: Mass torts are different from securities, antitrust, or consumer class actions. Different
rules are needed. We are trying too hard to fit disparate forms of litigation into a single procedural
bottle. "There are sufficient needs of judicial economy to justify work on a mass-torts rule."

Conference: One approach might be to establish a procedure that facilitates "judicial management
of individual settlements." This would not be a class action, but a process to establish a method for
settlement or resolution that does not depend on counsel alone in the way that class settlements do.

Professor Owen M. Fiss, John Bronsteen, Written Statement for D.C. Hearing, 01-CV-023: In
discussing the Ortiz decision, states that the class action "rests on too attenuated a concept of
representation" to serve the need to represent all claimants to a limited fund. "[T]he interests of all
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the potential claimants in the limited fund are likely to be in competition with one another," so "the
named plaintiff is not likely to be an adequate representative of the interests of the unnamed
members of the class."

Washington Legal Foundation, 01-CV-082: "Mass torts are routinely being certified as Rule 23(b)(3)
class actions, despite the clear admonition in the Advisory Committee Notes." The Committee
should "take up the question of the appropriateness of class certification in cases in which issues
surrounding liability and damages quite clearly vary considerably from class member to class
member. Certification in such cases often renders them essentially untriable; class certification
generally is sought as a means of imposing irresistible settlement pressure * * *. The fact that
federal courts are more than occasionally granting certification in such cases is an [sic] strong
indication that Rule 23 needs to be amended to make clear that certification is virtually never
appropriate in such cases." Cases not suitable for certification include personal injury claims and
employment discrimination claims.

General Practice

Prof. Owen M. Fiss, John Bronsteen, Written Statement for D.C. Hearing, 01-CV-023: Defendant
class actions should be abolished. They involve the most suspect form of representation - the
plaintiff appoints the defendants' representative. They do not involve the need to make a suit
economically viable when harm is dispersed among many. They are extremely rare. "Clarity of
purpose would be served by eliminating any pretense that they are authorized by Rule 23."

Bruce Alexander, Esq., D.C. Hearing 310 ff. and Written Statement, 01-CV-041: (1) If class
certification is denied, there should not be a stay pending appeal; if certification is granted, ordinarily
there should be a stay pending appeal. (2) A new phenomenon is presented by class actions
advancing claims on behalf of people who have filed individual bankruptcy proceedings. An
illustration is provided by a class claiming that sending notices to customers while in bankruptcy
violates the automatic stay. Another illustration involves the question whether it is permissible to
claim an attorney fee for preparing a proof of claim in a Chapter 13 proceeding. These situations do
not call for class treatment. The class members already are involved in litigation before a court, and
often have lawyers; the theory that a class is needed to represent people who otherwise do not have
access to court is inapplicable.
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Overstrike- Underline Version

PROPOSED AMENDMENTS TO THE FEDERAL

RULES OF CIVIL PROCEDURE*

Rule 23. Class Actions

1 (c) Determiningation by Order Whether to Certify
2 a Class Action to-Be Maintained; Appointing Class
3 Counsel; Notice and Membership in Class; Judgment;
4 Actins, CuiIduLtd Partially as Cla •..IClai Actqion Multiple

5 Classes and Subclasses.

6 (1) (A) As ..... practicable .ft.. ,-t
7 commenuement of a, actioni broughta aa clan
8 cu.tioii, the couurt haii dete•inue by ourde whethei

9 it is tU be so maintained. Anl mler ulndle this
10 stl YviiOll may b• cnUIItUIIal, anldnlay bl ailLd•.•J

I ramendd bfor t he~l decisio~n--- on...• thL finei-its.

12 When a person sues or is sued as a representative

* New matter is underlined; omitted matter is lined through.
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13 of a class, the court must - at an early practicable
14 time - determine by order whether to certify the
15 action as a class action.

16 (B) An order certifying a class action must
17 define the class and the class claims, issues, or
18 defenses, and must appoint class counsel under
19 Rule 23(g). When a Hass is crtified ind...er R.

2 1 . ... .. .. .1 ..... t -be 1r 1 ...... l_

22 (LI An order under this subdivi , Rule
23 23(c)(1) may-be • candi-iu,, ,d may be altered or
24 amended before the dec1isio " on te.met final
25 judgment.

26 (2) (A)l W• en . ..... ... 2 of a.... . .
27 a.tiu1, unider Rule 23. th-. ....... must dit-ect
28 a a tie to the , las. For any class
29 certified under Rule 23(b)(1) or (2), the court
30 may direct appropriate notice to the class.

31 (B) For any class certified under subdivision
32 Rule 23(b)(3), the court sh-aH must direct to class
33 the members of the- class the best notice practicable
34 under the circumstances, including individual
35 notice to all members who can be identified
36 through reasonable effort. The notice must
37 concisely and clearly deseribe state in plain, easily
38 understood language:

39 the nature of the action,
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40 the definition of the class
41 certified,

42 0 the class claims, issues, or
43 defenses wvith • e....t. to Which tile-

45 thc-ri-ghtnof that a class member to
46 may enter an appearance through
47 counsel if the member so desires,

48 • that the court will exclude from
49 the class any member who
50 requests exclusion, the -ight-t
51 -e .....t be excluded f-'-- 1  a th--
52 clas ctified. a"n-- Rule 23
53 (b*3t stating when and how
54 members may elect to be
55 excluded, and

56 the binding effect of a class
57 judgment on class members under
58 Rule 23(c)(3).

59l (H For anly class certifiedA uInder, lRUic.- -3'

60 (b)(1) uo (2), the COurt miust dlte
61 uiotice by ibca$s calculated to ea• !

62 resnal ntim1 ber of cls 111 r11 bery.

63 fl(ftUin i any claslt• k Io 111a lltlall~g 1d
64 %L%.thfie~d un1 der sndvso Rule
65 2a(b)(3 L u t Uhe L shall lmust dir•ct t
66 class the i.e..b.. s of the class the. , _
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67 ....... ..... Frac __al, under tire.

68 e11 .IIimtanIs, 11• • c ludin individlU

69 .11 mem.... . .th ca....... be. . . . .
70 idenified through reI1 naU la ffo rt-
71 The notice shall advi- " member
72 that (A) teL court ,ili ... lud- thL

74 requets by a specified date, (B) th•
75 judgmInIIt, wlith•I• favuiableUor nUt, mill
76 .n...d all mem..bers who do not • e.uest
77 Ie-uIAjion and (C) =Ly miebeU I l•U
78 does not request ex.lt..... m.ay, if the
79 iIIUi be .deUait , uII alll appearance

throutgh-eoullsel

Committee Note

1 Subdivision (c). Subdivision (c) is amended in several respects.
2 The requirement that the court determine whether to certify a class "as
3 soon as practicable after commencement of an action" is replaced by
4 requiring determination "at an early practicable time." The notice
5 provisions are substantially revised. Noticu nuo.w is ,.Ali.ily . .quired
6 in (b)(1) and (b)(2) classes.

7 Paragraph (1). Subdivision (c)(1)(A) is changed to require that
8 the determination whether to certify a class be made "at an early
9 practicable time." The "as soon as practicable" exaction neither

10 reflects prevailing practice nor captures the many valid reasons that
11 may justify deferring the initial certification decision. See Willging,
12 Hooper & Niemic, Empirical Study of Class Actions in Four Federal
13 District Courts: Final Report to the Advisory Committee on Civil

May 20, 2002



Report of the Civil Rules Advisory Committee
Page -248-

14 Rules 26-26 (Federal Judicial Center 1996). The. Federal judicial
15 Ce11ter study showed mianiy cssin which it wvas doubtful whte
16 deterinijationi of th class-ac~tioni question1 wvas made assona
17 practicable afteriii 1 IiiiieitWe t of the actioni. This rti-lt _0 .t-lId

18 i..~ i districts with loc.ai rules. requiringz determinIationi within "n
19.~a~k~ specfiedperid. Ths seeming.•klyll~f tarldy cerificaion•XLLI decisionsll oftenI

20 are in fact miade as soon as practicable, foi practicability itsif is a
21 PI-agllatl • pllyt, permittini• coLnsideration of all the factori that
22 miiay support deferral of the etificatio decisn. if the as sooin as
23 NeaatiabI" phras is applied to require detei117111athoI at an early

24 ... . tim., it dos no har. But the "as soon. as pacticable"
25 exaction mlay divert attentionI fIIIn the many practical 1r•asons that

26 ay defertinl6 the initial certifieation deiin The period
27 i1 mnllediatg. ff IlI 0 1 1 filing niay lllf•ti t f11 epAJloratlI of
28 settlemen1 allt opoitnlltles, althIgu•h I .-tt.eLnin,iI di•cusl• on soild niot
29 b.come1 th toc Ocasiofi fr_ ueerin the activitiesneedueu to prepamre foi
30 the certification d..eter.min.ation.. The party opposing the Lelas may
31 p1~ mre to win di•missal lo1 sumnay j udgme1nt as to the individual
32 plaintiffs .. tho.t e... ifi.tion and without bin.ding the. Ja-- that
33 nmight have beenI certified. Ti1111e may be n to explore
34 desig.ation of .. as _,ounel. tinder Rule 23(g).

35 Time a+s may be needed for d•y to support to gather
36 information necessary to make the certification decision. Although
37 an evaluation of the probable outcome on the merits is not properly
38 part of the certification decision, discovery in aid of the certification
39 decision often includes information required to identify the nature of
40 the issues that actually will be presented at trial. In this sense it is
41 appropriate to conduct controlled discovery into the "merits" limited
42 to those aspects relevant to making the certification decision on an
43 informed basis. Active judicial supervision may be required to
44 achieve the most effective balance that expedites an informed
45 certification determination without forcing an artificial and ultimately
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46 wasteful division between "certification discovery" and "merits
47 discovery." of the diute.. A uuat miust utindrtaiid the natureof the
48 disputes.. thatw be presee . ..d onteriits-in ...... to evaluate th1... e
49 presence of common issues; to know whether the .... i.. or defenses
50 of th-e class .. ... .......tati.. ar typical of clas claims or ........ to
51 mIIIasIt.re the ability of cas repri•l• entativ e ad.equately to lrepreseIlt th.•

52 class; to assess pot.tial o.. fl... of interest within a proposed clas-
53 and paIti.Ularly to deteirinei for purpioe of a (b)(3) class wlIethi
54 commo quetion p1•eudomnate and whether a clas action is sUpL1-r
55 to other.. m-e..thods of adjudication. The, most A critical need is to
56 determine how the case will be tried. Some An increasing number
57 of courts now require a party requesting class certification to present
58 a "trial plan" that describes the issues that likely wi- to be presented
59 at trial and tests whether they are susceptible of class-wide proof.;
60 a de•irablk - and at timesIIIllLJ al -i ndIispenIab Such tri

61 plan_ that often requires b.tteI_ knowledg o.f the facts and availab. .
62 lviLIInLe thanI•anl be gleaInd f 1 the, pleadinig and ar•uI• nelt alun.

63 Wise n1a-ag•s -nt of the discovery needed to support for the
64 LcerificatinUll de-isiulIo - that it may be most efficeILnt to f1011
65 the disoverIy so as to Ireduce wa.Lfful JipliLatioII if the class is

66 ..... or if the litigation... continius ...desite .a f..al to certify a
67 cla•ss See Manual For Complex Litigation Third, § 21.213, p. 44; §
68 30.11, p. 214; § 30.12, p. 215.

69 Quite. different reaso..... for d the d whether to
70 ctify a class appear if related litigatiuii is applraching imaturity.
71 A-tua DLv•IUpImenlts in Uther cass may lrovide invaluable
72 inIfoUrIatiUn belaing on thle dLI• iabillty of class plU-Lcedinl aOil
73 elas dLfinitiUll. 1f the iLatLd litigatiUII invUlves an Uvolver! ll UI

74 competing clas, ind•ed, there may be uo ,' .ling .reas•n, s to- d -•fe to
75 it. I4 la tdlAiti inI aI lllallln relativelly erly sat 1 l9tage, oIII the
76 other hand, the p that duplicating, - - ' .lapp g
77 competing classes Imay rsult in conflicting or disruptive
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78 dev elopments na... a re.ason. to expedite t-he determi -nation
79 --h-the to cetify a cla-s.

80 Other considerations may affect the timing of the certification
81 decision. The party opposing the class may prefer to win dismissal
82 or summary judgment as to the individual plaintiffs without
83 certification and without binding the class that might have been
84 certified. Time may be needed to explore designation of counsel
85 under Rule 23(2), recognizing that in many cases the need to progress
86 toward the certification determination may require designation of
87 interim class counsel under Rule 23(g)(2)(A).--The--perio
88 immediatelyaty llwing filhng may support free eAxploatiUo o
89 SettLeImIIIt opporunitie, although sttlement IIIdIIi l..shol nott

90 bec.omeL the. c.casion.l fuo dIefe.ri. 111 t Ie ati vitie II Ide.d to prLearle fo

91 the•r Ultificationu11 d•A llllllation.

92 Although many circumstances may justify deferring the
93 certification decision, active management may be necessary to ensure
94 that the certification decision is not unjustifiably delayed-beyond-the
95 needs that justify d.a.y. Thls a. .. nd. .nt .are The ru 1 e is not
96 1intendd to eIUUlLa gU orl Axett a dilatUIy ap1Urae1i tU the

98 sio1 fiji loIUI-d-ayid justLL. icI.elas mII.,imbie, of•en nLld pI• im•
99 rlief, and olderly JelatiUnships betwee th llIO action and possible

100 lidividnal or other parallkl ac.,tiU II.IUIn .L edy ylulidhli in thI

101 l ass action. Tt palty uoppsUing a proposed cJass alo is entitled tu
102 a prom.pt d-t.e.inatio. n of the .. of the .litigation, se Ph.. -
103 .. .... . ....... ... .... 1lto a ....... W m rr ....ca Fu d 2r f 4•I l"."d f 32

104 (2d, C-. 2000). Th, , uobjectf R .u.. 23(,)()(A) is to ensure that the
105 pa etiesat w.ith.... .ras able dis-patch to -athe- and ... ..... t inform.atio
106 ... ou...p.i.t a w.ll-iifoi .. d determination whethe. to c..tify
107 a class, anid that the curut mnake the deteiinination promptly afte.-

108 2002 ....................... subm..... .
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109 Subdivisiuii (e)()(B) i] qulire that the order e.rlityling a (b)(3)
110 clas, nut the llnotiuu alone, stae whei and houw class lmle.•ll l u.t

111 out. it does not address the q.uestions. that may arise under Rule 2 3 (e)
112 when the notice o f certification is comnbined with a no-tic Off

113 sett. en..nt.

114 Subdivision (c)(1)(C). reflects two amendments. The provision
115 that a class certification "may be conditional" is deleted. A court that
116 is not satisfied that the requirements of Rule 23 have been met should
117 refuse certification until they have been met. The provision that
118 whieh permits alteration or amendment of an order granting or
119 denying class certification; is amended to set the cut-off point at final
120 judgment rather than "the decision on the merits." This change
121 avoids wny the possible ambiguity in referring to "the decision on the
122 merits." Following a determination of liability, for example,
123 proceedings to define the remedy may demonstrate the need to amend
124 the class definition or subdivide the class. The det.er.min.ationu 0i.
125 liability might seem a dueuisin on the inettit, but it iis ot a final
126 j-d--ient that should prevent fui-.e .ons.ideratio. of the class
127 ,,,ifiatiu,, ,•addefi,,itiu. In this setting the final judgment concept
128 is pragmatic. It is not the same as the concept used for appeal
129 purposes, but it should be flexible ini the same way as the coiicept
130 usud in defining appalability, particularly in protracted institutional
131 refoirm-litigation. For exaiiiple, proceedings to•, rceuif a u•,i,,jiu
132 dere in.. prora te inttto a reor -i o -'- -" -- -". . ....

133 several adjustmeits hin ,Hi class dde,,,fiton afte, iaility is
134 determined. may g6i-mlate several . ceasioins f-ot fial judgmnuit
135 appeal, anld likewise imay d•lmonstrate the neeud tu adjust tlhe class

136 d-fi-.tio..

137 The authority to amend an order under Rule 23 (c)(1) before final
138 judgment does not restore the practice of "one-way intervention" that
139 was rejected by the 1966 revision of Rule 23. A court muay no.t decide
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140 t.. m.....t. first an.d then ceti.fy a -l-- It is .........appro riate to
141 celtify a clas after a deterlinatiuon that sefis favorable to th class

142 than it would be to cWetify a class for the purpos of binding. class
143 ....... b... by an adverse jndgn.n.t previo..ly rende..red without the
144 P1utttituis that flow friuo clas celtifiLatiui, A determination of
145 liability after certification, however, may show the a need to amend
146 the class definition. fni extietiL uI-IUSIal ... 11.1...... I.,.
147 dDecertification may be warranted after further proceedings. show
148 ta thle Llass is not adequateLy repreeLnted ri that it is not proper to
149 ainatain a Ha•s def•111t.ll that substantially trresl iL thL definitolllt

150 mlaitainel..•d up to the timIe of OulhIlI til t!l iIeI miI.

151 Paragraph (2). The first change made in Rule 23(c)(2) is to
152 require call attention to the court's authority - already established in
153 part by Rule 23(d)(2) - to direct notice of certification to a Rule
154 23(b)(1) or (b)(2) class. in, Rul 23(b)(,, ) and (b)(2) -- as a.tiu.... The
155 present rule expressly requires notice only in actions certified under
156 Rule 23(b)(3). Members of classes certified under Rules 23(b)(1) or
157 (b)(2) cannoiI-t iequest exiuirll, . t have interests that Should-be . may
158 deserve protectioned by notice. These, int.....t. often can be
159 protected withnt requiring the exacting efforts to . ffL.. individual
160 inotice to id-ntifia• L class memnbers that stein. f1t 1. . the. 1 tzht to -lc t

161 .... i.... f...om a (b)(3) Hass.

162 The authority to direct notice to class members in a (b)(1) or
163 (b)(2) class action should be exercised with care. For several reasons,
164 there may be less need for notice than in a (b)(3) class action. There
165 is no right to request exclusion from a (b)(1) or (b)(2) class. The
166 characteristics of the class may reduce the need for formal notice.
167 The cost of providing notice, moreover, could easily cripple actions
168 that do not seek damages. The court may decide not to direct notice
169 after balancing the risk that notice costs may deter the pursuit of class
170 relief against the benefits of notice.
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171 When the court does direct certification notice in a (b)(1) or
172 (b)(2) class action, the discretion and flexibility established by
173 subdivision (c)(2)(A) extend to the method of giving notice.
174 Individual notice, when feasible, is required in a (b)(3) class action to
175 support the opportunity to request exclusion. If the class is certified
176 under (b)(1) or (b)(2), notice facilitates the opportunity to participate.
177 Notice calculated to reach a significant number of class members
178 often will protect the interests of all. Informal methods may prove
179 effective. A simple posting in a place visited by many class
180 members, directing attention to a source of more detailed information,
181 may suffice. The court should consider the costs of notice in relation
182 to the probable reach of inexpensive methods.

183 If a Rule 23(b)(3) class is certified in coniunction with a (b)(2)
184 class, the (c)(2)(BA7)f-ii-) notice requirements must be satisfied as to
185 the (b)(3) class.

186 The direction that class-certification notice be couched in plain,
187 easily understood language is added-a a reminder of the need to work
188 unremittingly at the difficult task of communicating with class
189 members. It is virtually imposile difficult to provide information
190 about most class actions that is both accurate and easily understood
191 by class members who are not themselves lawyers. Factual
192 uncertainty, legal complexity, and the complication of class-action
193 procedure itsef raise the barriers high. in some fiiay cases, it it a
194 pr ov u•sul to provide the ba•,rir may be I HUU. Iy p.-vidung
195 ain iltudUoLuly summiiaiy that biIUfly expre s tu iIU mot salieunt
196 poin.ts, l•aving, full ethei, boy of the notice. The Federal
197 Judicial Center has undertaken-tt- created illustrative clear-notice
198 forms that provide a helpful starting point for actions similar to those
199 described in the forms. Eveun with these il.....ativ. .. id..,,
200 iu lity tu fll in' the blanks" w~ith cleai laiguage for anly
201 pal arliull uase remaisil challeiigin. The challenige will be iiiuiuased
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202 in. case involving classes that . . ..i...tic .not only in Eng.lih but
203 also in anouther fanguag because significant nubr of inibr are-

204 more. likely to understand notie in a difflerKeInt lllf 1 Iua11.

205 Extensio. f . the........ iitc r... n Rule 23(b)(. ) and (b)(2)
206 classe justifie applyiIn toh thois3e 1lll as welll as tu (b)(3) classL.,
207 the right to .....t.. an appearance through.... .. c... Mm1 bes of (b)(.)
208 and (b)(2) cl UiUKmay in fact have greater 111 of HIIi rtight sinc
209 they lack the~ protective altemllatii, exc~ii~ l.~~usionl.

210 Sndvso (1 .)(2)(A)(ii) nl{ue iit c. ~aiculah.d to reachI a
211 re...asable uir...be of .n.mb... of a Ruh, 23(b)(. ) or (b)(2) e-as,.
212 The 1... n..a of no.tice desi... e t....o.. -... a reason...able. 1 _bo..., ,f .la
213 me~mbersi, shotld be determinend by the circums~tances of e.ac..h cae
214 See f•KJUl IK v. aentflll toVIVY Jl,3k & in •.I., 339 U.S. 306,
215 319 (1950). "[N]0 tice reasonably certain to reach nmost of those
216 in 1terestd in obetn is likely to safeguard the initerest of all** .
217 Notic afffirds anl opportuniity to protect class initerests. Aftho0 0 gh
218 noti.e is s..ent after .. tifi.ati.., clas m e m be. t ... o..til... to have an.

219 initerest in the. prerequisites and s~tandards for certification, the. Hass
220 definition, anid the adequacy of represenitation. Notice. supports the
221 oppouIIlity to challenge the certification onII KIh giounds. Notice
222 also .. r , -t . .pom.unity to mn-i-tor th c Ii . . ... ... -* "- .... fo. l i

223 of class representati ves and class counsel tuV enuteu that the
224 prudictions of adeqKjuate represenmtatio n Umad at tn.e thl-n of

225 certifiuationK ar fulfilled. These , oaljusify nKotice to all idetifiable
226 Hass m ... ..ibes w _hen , .i..u..ta..... .. . .i .dividual noticewith..... .out
227 sWbstaitiai buidui. if a party addresUse reuKalar uoinulaiuatioans to

228 class 1 memb.... fom other ... for ,xanyI, It I..ay be easy to
229 include. theilas n otice with a routineu distribution. But w~hen
230 individual .oti.... --- -_ be 1 ....... .......r intrus e, the reasons fbi

232 notice to each Ulass meuImber1 ven when many i.•dividual class
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233 ,Telr em .... be identified .Pulse noie pehp supfm~td
234 by dirct IIutice to a igifIfiaiIt n1 umIber • f class i.nelliib, 1I, wll oftm
235 s-- fn determining the ... ans. a. d extent of io.tie, the ..1 _tt..
236 should attemnpt to eitsure that notice costs do iitt defeat a class actimii
237 worth of.. cer.............. Th ...... .. 1 . . .. .'b ....r costs may be

238 patiAulaly, L hi actions that s leek y declaratoui
239 ii'jue ierelief.

240 If a RtzL, 23(b)(3) Llass is cetified 1•ii with a (b)(2)
241 class, the (c)(2)(A)() ioitie iuquii t ist be•,atisfied as to the
242 ()3 as

RULE 23(e): REVIEW OF SETTLEMENT

Rule 23. Class Actions

2 (e) Settlement. Voluntary Dismissal, or Compromise-,
3 an~d WitVdriwal. A~ CHMS- a=tiuI shaif nuot be dismissed ot
4 .nluI~d wvithout th approval ofth couut, g=d i iotiAe oUI

5 th proposed d~isiisaf or Luompluni~n.s shall be gi ven to all
6 mem11bers of the elasS ill Stu~h M1aI1l~e as the con directs.

7 (1) (A) A is uoti whou i i is sti as
8 of a .... may settle.. . .. . . .. ... ,-9 2 3(em, w11 OSElL E

10 class Actions o d b
II court's anpui-val. The court must approve any
12 settlement, voluntary dismissal, or Compromise of
13 the claims, issues, or defenses of a certified class.
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14 (B) The court must direct notice in a
15 reasonable manner to all class members who
16 would be bound by a proposed settlement,
17 voluntary dismissal, or compromise.

18 (C) The court may approve a settlement,
19 voluntary dismissal, or compromise that would
20 bind class members only after a hearing and on
21 finding that the settlement, voluntary dismissal, or
22 compromise is fair, reasonable, and adequate.

23 (2) The coit may direct the parties seeking
24 approval of a settlement, voluntary dismissal, or
25 compromise, or withIdavval under Rule 23(e)(1) must to
26 file a statement identifying a cony or- a sMMay of any
27 agreement or understandiirg made in connection with the
28 proposed settlement, voluntary dismissal, or
29 compromise.

30 (3) IA 71. 7tice 1 11 1 T .. ... : . .... t .. 1_
31Il (31,11ie asU a, class wtl une Rul 23(b)(

32 ___eii)_B notice must state Jtrms onwich ik- '•i.

33.1 1 1 l l.r l n*a 1r•. l n l l I 1

34lthe ti, may for CoUUd 1t•o, an

35 Ity U * , , 1 1 1c)x lt-llg 1 clber U al

36 .... ' ... .... .. .. -" elect 1 x.. .. .. .. .

37 (3) fA•te-atiVe 21 In an action previously certified
38 as a class action under Rule 23(b)(3), the court may
39 direct that the Rule 23(e)(1)(B) notice may state terms
40 that afford a new opportunity to request exclusion to
41 individual class members who did not request
42 exclusion during an earlier period for requestin2
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43 exclusion a seucod furh t oppoitv n u uuity to elect
44 exclusio ...... t e ........ .. .

45 (4) (A) Any class member may object to a
46 proposed settlement, voluntary dismissal, or
47 compromise that requires court approval under
48 Rule 23(e)(1)(Ae).

49 (B) An objection made under Rule
50 23(e)(4)(A) may be withdrawn only with the
51 court's approval. An -b= ... im-ay wvithdraw.
52 ojeuuio made unde 1 4 Tu o n'll- y wit!
53 the Court's a 1M-oal

54

Committee Note

1 Subdivision (e). Subdivision (e) is amended to strengthen the
2 process of reviewing proposed class-action settlements. it-applies--t
3 all classes, whethrL c.•rtifid UIIly fUI sttleme~1 lt, ctified as an
4 adjudicativeH..,s, and thn se.ttl.• do, ,,presented to the court as a
5 h1ettkie.AUlt class but t iI I II U th.. l LfumetI.Ce atiUIn

6 f•i trial as well. Settlement may be a desirable means of resolving a
7 class action. But court review and approval are essential to assure
8 adequate representation of class members who have not participated
9 in shaping the settlement.

10 Paragraph (1). Subdivision (e)(1)(A) expressly recognizes the
11 power of a class representative to settle class claims, issues, or
12 defenses ...... The reference to ..... ..ttlet is adde.d as a .in..i
13 C-u .ial to themo 1 de11n eye thani "•oUmpoIIi. The requiireimet Ut

14 court 20,a2002• is made ei for p.io o
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15 dismiss.al, to assure judicial super.vision ove c-lass actio

16 prcIKlb¢II[ •a~ 1L e•la an tol protectII theV interit of class• acinpoeue

17 The e langag introduces a distincioin between voluntary

18 disisl•a• and a uL1Ur-uI•rdId diinissal that has been IrUcogiLzd in

19 th cas e..l aeo lut 1ai Ir af 11 is a Lntrisi eleeLnt of an involuiitary

20 dismissa l. in.volun.tary disissal oft1 e results f1 o 1 . n.n.n.. y

21 judgIment or a mItioI to diss1 s11 f1 o failure to state a•lailml upun

22 which ,li.f can_ be grante...d. it may lu.ult f.... other . ir.....tanc. ,
23 sU a as d•uuveI•y allsntioln. The ditinctinL I is UIful as well in

24 dukiniiiiiiiin the ned for notiie.Lu as addrues.d by paragraph 1(B).

25 Thu court-apprlva¥l rleuiremenit is mlade explicit for volulntary

26 pre-uitificatiuII disiiIssaiI to protect memeIIiiirs of the deIeKibed class
27 and alsu tu pirtcut the integrity of elas-actiini p•uocudui. If a pre
28 cer tification settIliitent or withdr a wal of class allegations appears~

29 tu in•duu a pi ,•.nun. paid not unly as compensation for settling

30 individual representatives' clai.., but also to avid the threat .o
31 clas litigatuion the curt may s asurances that the clas
32 actin allegatiuns were nut asserted, oI wi1thdrUawn, soll for

33 t .at. -- and that the i..its of absent class mem.be
34 areL not nau1,t judiced. Because Whe~n special circLumtancesL

35 suggest that las members. m..ay have .. ly.ed on the ela- action. to

36 protect their interests, the court may diret cosLideI ,whe•i•.•la I a ul
37 reasonable form onf notice of the dismissal is warr anted to alert
38 class membe•,, that they can no iUnIIr rely un the clas action to toll
39 stattite of, limitations or other ,• * .,t~ "t . ... th irinter-ests. As a,;

40 altuinativ e, the ullr may pruvide all upportunity Ifo uthuI clas

41 represIntatives tU appear si1milar tu the uppuilunity that Uften is

42 pIUvidUd when the ilailn• uf individual Hlass IesbecomtaU buugnIK

43 moot. Special difficultieu may arise if a .sttleme.nt appeais to include
44 a "luIIII paid niut only as cuompensation F• u suttling individual

45 IrprieIstati ves' claims but alo to avoid the threat of class litigation.

46 A pIK-certifiati.n settlemIent does not bind clas membe1•s1 , and th•
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78 Subdivision (e)(1)(B) carries forward the notice requirement of
79 present Rule 23(e), but makes it ..ia.datoy only for sttlement,
80 -voluntary dismiss.al, or c.pi1.is... ... of the. c, . laiii , .
81 dene. • otic 1e i requir when the settlement binds the class
82 through claim or issue preclusion; notice is not required when the
83 settlement binds only the individual class representatives. Notice of
84 a settlement binding on the class is required either when the
85 settlement follows class certification or when the decisions on
86 certification and settlement proceed simultaneously. both-when -the

88 dei uIIon on certif ll tiun and setti•eILnt poc im1ultanlOtly -

89 the .test is whethe th.... .tt.....t ito bind the ,-,--- not , . .y the
90 in-di vidual cla i-spi-rebtatis thr Ia- and i. u.-pre-....ion
91 eff ct.o.....i~ ta Th ...... may ..... .tc to .. ... .. .. ........ .. . .. . ofthe

92 prposd class of a dispsUitioII miade beflore a certificatiuon di,,
93 and may w to d. .o if ,_ial ............. s w the i.
94 tU supo that uther c.lass meIIgmbe L ,z nay have r•.ed uon thI penmding
95 acti n to d efer th eir o wn. . l "i"igatiu.. T h e cou rt may .. ... _.I

96 Ninti*, alU may be UIde,,ed if there is an invUluntaly di1,missa. aftie

97 Iitifiatiun, alllioighl s orders ar e uniusual.; UOli, IkJ•I yaorU
98 w.u.d be c..ncern that the cla, representati ve. may n.t h.ave provided
99 ade.quate rp... .... ...tat .i.

100 Reasonable settlement notice may require individual notice in
101 the manner required by Rule 23(c)(2)(B) for certification notice to a
102 Rule 23(b)(3) class. Individual notice is appropriate, for example, if
103 class members are required to take action - such as filing claims -
104 to participate in the judgment, or if the court orders a settlement opt-
105 out opportunity under Rule 23(e)(3).
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106 Subdivision (e)(1)(C) confirms and mandates the already
107 common practice of holding hearings as part of the process of
108 approving settlement, voluntary dismissal, or compromise that would
109 bind members of a class. The factors to be, cons.idered in. de.......ii....
110 whet...her t appirove a settlemen...t are..ple, and should not be

III presented simlllIy by stipulation of thea parties:

112 Subdivision (e)(1)(C) also states the standard for approving a
113 proposed settlement that would bind class members. The settlement
114 must be fair, reasonable, and adequate. A helpful review of many
115 factors that may deserve consideration is provided by In re:
116 Prudential Ins. Co. America Sales Practice Litigation Agent Actions,
117 148 F.3d 283, 316-324 (3d Cir. 1998). Further guidance can be found
118 in the Manual for Complex Litigation.

119 The courtfurther must make findings that support the
120 conclusion that the settlement is fair, reasonable, and adequate meets
121 this-standard. The findings must be set out in sufficient detail to
122 explain to class members and the appellate court the factors that bear
123 on applying the standard . "The d...... c...t ni..t show.. that it has
124 ......... thes faet__ co p e e s l to.. .. . .. ,u ..... a.. , . .. ...... .. ... ,. .. ..... .
125 .... , F.. ... . . ... ..... 213,F.3d 454,458
126 (9t"- e-- 2000).

127 The se ei l , yaudad apsIuviI1d a agattL 1,tfeeit may

128 be easily app..d in some cass.. A ......... that accords al lr
129 nearly ail of the 1regquted relief, for exAampl, is lfgiyk tu fall shot,
130 Uoly if thee is god reasuon to Lfear that the iquet was significantly
131 in-adequate. in" .t.i.. cases, howev..,
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132 R. ......... ... las.-a tioi.. .. . . .. .. '......tt 1 .. . ...... will t b....
133 easy. N! n•,ttn.,i, ,•an be .v.. aa....d only after c•.. ide.ing a. hot
134 of factors that reflet the substance of the te1 s agreed upon, te
135 kno.wldge base available to the parties and to the .u. to appraise.
136 te stLr•,nLgt f theL'' a•'a• psUitinUI, and tI'e 'ti utuL, aIId iLaturL Uftile

137 ,ULtiajUIn prUcess. A hlpful lrevilw of lany facLtor that ilay
138 .LGLIVY LUIIdLIU,1u yluvidUd bf IlL it. , ,dtlL~ul lL.O. %u.4U

139 A1 gmcr S 4 I PLactir EfLttUIg Aii 11t ALtivUi, 148 F.3d 283,
140 316-324 (3d .II. 1998). Any list of thles factUrmust beL inUoplelte.

141 Rcen.t decisions, .i.ul. always, be n..i..t.d, anid guidaneL a
142 be f6tind i the• Man-al for Complx Litigat-io. The exanmples
143 provided here are oniy iliutistative, sonte ex~amples of factors that
144 imay be iimportanit ini some cases but irrelevan~t in othets. Matters
145 excluded omitted. fi. .L.. 1... . may, in a particular case, be

146 nu.. imiiyuiamt thani any mmatter offered as ani examlple.

147 A niUnibIi of varial•nII IIfluecI sILc tthUI ent
148 .va.i-atioi.Appli.ati.n of these fa;to. .will be ilfln....d by
149 variable that I.•O not listLd. OIne dimLImeinll invo lves thL Inatuir of tile

150 snbstantive c lass m~ el ' . I o defenses. Allutlie involves the~
151 natur o f the llass, whLthe ..ma.dat .y or .pt-out. An 1othe 1.. involv

152 thL IijA of individual i..,aimsi. -aA Hass inlvolving ulidy sinali clailns

153 may-be te ,ouiy soL y f,.1 relief•, a also, posde,, . llttl
154 rik that thle settlemnt tOlrni v1ill eause saRifi of r1ecoverie that

155 a.uant to i .d .vidual c...las members, a by invimin a mix Of
156 iagm and small n11 d ividual Ilahns I.maylL i lr ilicti U n 1''11U-,

157 a class invol ving mmaniy elim that are in1 dividually imporftant, as o
158 exampe a muas-torts perlsonua -IIa -illlly clUas, 1n1wI LIIL ,,ial care.

159 Still o~ther dimen~sions of difference will emeigle.

160 Amung the facton that may b•at- on review of a settlement are

161 these.
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162 (A) a comparison of the proposed settlemeniut with the probable
163 uutcorle of a tuial oni the neuriL of liability and damiages as to
164 the ula- s issues,m- defens o- . f the class an-d individual clas
165 member.s;

166 (B-) the p..bab.L time., duration. , and cs of th.a.,

167 (C) th. probability that th... cas claim, isu-e, . defens
168 could be mIlalItailed thIongh t•ia o.n a class basia!•,

169 (D) the m.aturity of the unde1rlying h-ub-ta1-t v. IU-S as.

170 me.asured by the i..fuij...t... .a ........ .... ..ined t ..... h
171 adjudicating. individual , d.ev.l.. -. nit of scientific
172 knowledge, and otheI faurt that beat on the ability to assess the
173 probable .utc.nh. of a trialon the .i..... of liability, and
174 individual damage s1 as elaimnl, asues, or defenss of the
175 .. a.. and individual .. a.. . n.. ibei ..

176 (E) the eAtent of participatiou in the settlement negotiati•ns by
177 clas immuibers Uo class I-epausutativub, a judge, a naaitratu
178 j-- .d , or a spui. . ni.....

179 (F) the n.i.ibe. and f.... of objctions. b• class mem..bers

180 (6) the probabl• . resourc, and ability of the parties to pay,
181 colfe1t, or en.forc thue sttlemeI.nt com.pared with enforceme..nt Of
182 the puobabuc judgmnunt puditeud undm •- (A),

1830 the effiect of tHiesttlement on other pedi.n.. actios,
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184 (,.) the existence and probabl ... t.ii.. of .i_.ilar . .aini. by
185 other classes an.d su--la ...

186 (1) the~ cmaison~ betweeni the~ results, ac~hieved fo itidividua
187 c~lass or subc.lass mem11 beis by the~ settlementiuoriCOn aId
188 the. rsiful achieved - orlikely to be achie~ved - for other~
189 Claimants , .j.- .Ia c__ ..._q_.•ais,,

191 are accorded the righlt to opt ont of reqttet exclusionI front1 the.

193 s,

194 (Ki) the. 1masV1ableness of aniy proivisions~ fo, attorne~y fes-

195 ineffidiI1g agremnt vvuii 1 th repc to the. di visioni offe aniorrg

196 attorne~ys and tIhe terims of any agreeent affc~ting the fee to
197 be~ chargeLd fori representing6 individual Llai1ia11ts Orobetos

198 (L) wlhe..thr the pr.. oced u+ re++II for pI+ceinIu inidividual llainin

199 ander the... sttlee..nt is fair and . .as..abi.,

200 (tlf) whether anlthe-- ourt has rejLected a substantially - ii1fla

201 sltilnLt for at ial ilass; and

202 (N) the appairnt inttinii fairness of the settlemen1 t tens

203 Apart from1 ths factors ,-saettlement review also may provide
204 an occasion to review the cogency of the initial class definition. The
205 terms of the settlement themselves, or objections, mayreveal anieffri• t
206 to homIognizle confllli.g divergent interests of class members and
207 with th demonstrate the need to redefine the class or to designate

208 subcasse .Re einto ..... the ...... or the. reo nto of...... .... su--- l-as--

209 is likely to require reevd settlemen1t negotiations~, but that prospect
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210 huldn iotut 1 idete re igitioini of the nee..d for adequate L -ei- s -d$tationI
211 f .. i. i ites.. . ts. Th , lesson is e. .t...h, d by the., d .. i.i... i..
212 01 ..... F-b- bu_ .d..c., 527 U.S. 8f .5.(f999), aiidAntrhe. ,P, d..,
213 Ic. v. O'zU1, 521 U.S. 591 (H197).

214 Paragraph (2). Subdivision (e)(2) requires parties seeking
215 approval of a settlement, voluntary dismissal, or compromise under
216 Rule 23(e)(1) to file a statement identifying anthlrljstheL couAt to
217 direct that settlement propone.nut• file copies or sui soaai- f any
218 agreement or understanding made in connection with the settlement.
219 This provision does not change the basic requirement that the parties
220 disclose all terms of the settlement or compromise that the court must
221 approve under Rule 23(e)(1) muttbe fied. It aims instead at related
222 undertakings that, although seemingly separate, may have
223 influenced the terms of the settlement by trading away possible
224 advantages for the class in return for advantages for others.
225 Doubts should be resolved in favor of identification. eCas
226 settlements at times.. have. bee.... a.......n..ied by separate agreeme.ts
227 or un~derstan1dings that jin-vulyL stih miatters as resoitt1 ion of elii

229 applications~, division of fee amng cn nsel the fi-eedun to btin~g
230 rl~ated ac~tions~ in tile future, discovery euuoltl1 sti tli OtherA
231 m lattkei. The reference to "agreemntsll-,o l unlelrslld l.sadle il

232 UnllLctioll th" th Ipruopsd settlIeIn11t is nIcessarily Uope-elnded.

233 An -agreemnto11t unde rsadd3 3,1neetd1-h n-l nt bL ll n apliit part of th-
234 setleen1Lt negotiatioln to be LnllllClted to the ettl•m•1nl,Ilt ag1reement.

235 Explicit agreements1 or tinspoken Understandiugs miay be reached that

1-•Ja1-•u~ Q%,iia al'c nte ir-_ fi......... .. n, i.ns

236 or 1nsnot understan fdinIg t.atl ac1comuay dulunent. P1-3[•rthnr-L

2 3 8 . . . . . . . . . -

239 in substa•tive arIas that have gen,1er.ate.d f..u.nt class ac.tions, or 1

240 litigatioun involviung eounsel that have trid i~tigated other class
241 ............. itheetiay be accepted con..ven-tions. that tie. agreei-Lints
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242 .. a..hd aft•_• the ......... agirieemient to the ........ t. The.
243 func.tional co. nc n i s...... t.. atth..i..... . . . . pait. . ... a.. ...... t.ayl. a....
244 - ..... the.. t........ of the sttle.. men... .t by t. i away p ,i _
245 ad-vata ges f t... .. las i• re... turn. for. advanitag..e for oth.e.s. This
246 functional -" ..... ..... m.... ... i d guide.' .ounsel. ,o the. tfli... parties.. in.

248 the-3ct llc.,rlll the existeniIce aII IofaIetln that tiltluru m1ay
249 wish t.......... i to. Doubts should b IV d-x ..... y.n

250 a umeeniunits tlt• nlm beciaiasl-. l, connite to i-v-i, The san t e

251 conceii will guide theco.,u3.rt ini dAet••mIning what agrleemCeint ShOayL
252 be reveaiead anid whetheri to reqLuhire filf 1 1 g complete copies or only
253 .. i... apies. Fl.... will ena.. ibl•--• h L 'our to I....vi...w the a.m.. as"...
254 pat of the) IILIttlmllLlkn, -eLjUiss. nI Os li•e i IIunIIsitIm
255 be deisiirable to include a b f summmary of a pa.it.l.a.ly s.alient
256 msepat-at agrem enmimt in1 the nouti~ce sen~t to class mmiimbetsl.

257 Further inquiry into the agreements identified by the parties
258 should not become the occasion for discovery by the parties or
259 objectors. The court may direct the parties to provide to the court or
260 other parties a summary or copy of the full terms of any agreement
261 identified by the parties. The court also may direct the parties to
262 provide a summary or copy of any agreement not identified by the
263 parties that the court considers relevant to its review of a proposed
264 settlement. In exercising discretion under this rule, the court may
265 act in steps, calfini2 first for a summary of any agreement that
266 may have affected the settlement and then for a complete version
267 if the summary does not provide an adequate basis for review. A
268 direction to disclose a summary or copy of an agreement may raise
269 concers of confidentiality. Some agreements may include
270 information that merits protection against general disclosure. And the
271 court must provide an opportunity to claim work-product or
272 other protections.
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273 The c n1 direct t . ..... t• an-
274 agreement ....... by_ t.e parties une .... 23(c)(2), The cotir12 7 5 -' . . . . J . . . . . . . .. . . . .. . ..2 5also mlay direct the narties to prouvide a copy or ............ of any.. ,_
276 aci.-.nt t.. court considers relevant to its rview o.

277 settleme.n.. t. The dir ection. to f ... ...... i.aui..... .of a.. . .....
278 or u..derstan.dings made i...n co.......tio .th a propo.d se.....tt.I•e-" ,A
279 should HUIiideI the need foI• u UIII lmeastire of cUIfidenltiality. -

280 direction 1 ... ... ..... .. .... ..... . ....£ ....... . So m e

281 agreements miay inluude iunfinatiuo invol•e woUk-produt Uo related

282 initerets that niay deser ve i•uit pouteetion agaiinst general

283 di....los...... ... ...... O n - f....... ........ d relat s to . i. f. .
284 .pt-. .t agreemen..ts. A d-•fndant who ...... .. t .a 3t.L......t in
285 .ir...in.tance. that perm.it e..ass meb... .to opt out of the clas m.ay
286 o.. ..diti ... ii . ten.. .t 'on .a inii.t on. the number or... value .... o .. ..
287 it is I.lAeJIII eIIL to rLeval the exiI s itLnc Ue LhI a IgrIemt to th

288 LtUlt, bL ut otU lllo make publil tIh thlellhod of cI -llslsllbIl. opt-ouLt

289 that .. i. : t..l. tie. dfe-ndant to bac. k out of the agreCment. This
290 arLIsL ll f the fear that I •lowlld lf theU fUil baUIl-ut

292 to, opt out. Areemen•tsr~t betwe, a fiability inisure-r and a defenduan,,

293 may nre1elt Alstinlt~t [ j ]ýIl . O 1 2*llUr1taTlll• ot1 UrýIIinUtIIce

294 . .. . .. . 1l to compensate Hass1n... ... . ..... . .. -1 1

295 reason.able. neL. ss, of th. s..tt... . Bare. i. . t......ifi.. .ti.n of t...h2 9 6 g . . . . . . . . .1 . . . . . .. .1. .• . . . . . .J29 i-reiements may no~t poide~l• die illlOlnlatill theW ccU~tltelc•s-.

297 Unrest ricted a to the......... I I .t ot1e i-
298 hand, m . . . .. .. 1 of ..... ..... .. ....... ....... .1hese'

299 and -te 1eeds for c....... h: can be addressed by "I court.

300 .... 2--,)(.i does not~ p.ci.y sanctions for fafu-- to 2e, ,
301 all agi-c m eit . . .tin............ c n ected wit th- ..... . .. .. ...
302 --"" .... sanctions...... :---'-- .... to

303 .... i.. f th . . .. .. ... J or .............. not ..... ben
304 .......... . on te o
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305 Paragraph (3). Subdivision (e)(3) authorizes the court to permit
306 class members creates an oppoiiitunity to elect exclusion from a class
307 certified under Rule 23(b)(3) after settlement terms are announced.
308 An agreement by the parties themselves to permit class members to
309 elect exclusion at this point by the settlement agreement may be one
310 factor supporting approval of the settlement. Often there is an
311 opportunity to opt out at this point because the class is certified and
312 settlement is reached in circumstances that lead to simultaneous
313 notice of certification and notice of settlement. In these cases, the
314 basic Rul-e23(b)(3) opportunity to elect exclusion applies without
315 further complication. In some cases, particularly if settlement appears
316 imminent at the time of certification, it may be possible to achieve
317 equivalent protection by deferring notice and the opportunity to elect
318 exclusion until actual settlement terms are known. This approach
319 avoids the cost and potential confusion of providing two notices and
320 makes the single notice more meaningful. But notice should not be
321 delayed unduly after certification in the hope of settlement. Paragraph
322 (3) crlatle a secollnd iopprtunity to eleLt IALxLIoiIUII ases in1 Whikh

323 there has been an. earier opportunity to ...t exclu..ion that has
324 e.xp.ire.d by... t" - of the.. sttleme.t notie.

325 Paragraph (3) creates a new T-hisseeond opportunity to elect
326 exclusion for cases that settle after a certification decision if the
327 earlier opportunity to elect exclusion provided with the certification
328 notice has expired by the time of the settlement notice. .h.s-se..._
329 orpoi-tunity to elec exclusio ' .... .-ed e ..... ii- e c force of ..... n... . -t • ...

330 anld ignorancell that mllay ulldelllle the Value. •f a pe-settl.,,
331 opprtunity t, olect xclusionjU . A decision to remain in the class is
332 apt likely to be more carefully considered and is better informed when
333 settlement terms are known.

334 The class embraced by a proposed settlement may be defined to
335 include members who were not included in an earlier definition and
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336 who have not had the earlier opportunity to request exclusion that was
337 available to other class members. The new members must be allowed
338 an opportunity to request exclusion. The need to afford some class
339 members this first opportunity to request exclusion may weigh in
340 favor of extending a new exclusion opportunity to other class
341 members.

342 The seond ...... u.... to elect e..i.. io. also recogni... th-

344 tho- g a. . coi-' . ........ .... an ....... .... .. ...... ...... .. .... ...... .. - -

345 between court-•UoIIfiIn•Ud •,epesnltati v dasb an . KaL advLAay. cNa

346 matter how, rfu-- a cout iint- ... th inqfiry inuto the ter-,-ms o
347 a proposud settL~lelel, te, 1, a Llas-aetioI settleme~nt oft•n does
348 not provide the cotirt with..e , am type o,•tr,,. ........ of information

349 as to tHi f..i.t..., re.ason-ableness, and adequacy. of the . utLI...ic
350 for class . i.n.i.b. tHit Hie couU t .btaii .- a. adj.ndicated
351 r eslution. A ..ttk 1.. t can. lack the assti... c. ofj ustice that an
352 adjudicatd resolution p carry the sani reassurance f
353 justice as an adjudicat....... A settlemen..t, moreov, may
354 ---e - Hie greatest . ... be ei .. ... ......... ...... - ... .. .la-s
355 ..... ber b i .tl. . .... g indviua .. l.. that have
356 distictivly different values, a t members w.ho would
357 far .... ..- in -" in a .. .....- itigation1

358 Objectos may pLrovide imnportant supp•yt foi the eout'U inqguiry

359 of a proposed settlement, but atteirpts to e.,ioumage and
360 suppott objctors imay prove difficult. An oppoltumity to elet

361 ... a..... afte the terms.. ofaproposed settlement are known provides
362 is a vafluab, prot.ctioun against improvident settlement that i not
363 provided by an ealiU olIty to ect e ttu, gnild that is not

364 rfiably providU ed the oppou-tUity to object. The oppoitullity to opt

365 out of a.propos.d settleme..n..t mi.ay aff-od .. n......otintmoum.t...di -•dal
366 Has me.m.bers when thee is little realistic alternativ to class
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367 litigatiuo, other than by prloviding an ill%,%,,IliV tu i- ohtiate
368 settle.nlt that - buy enoua1aging elas mebmbers to rernain in the
369 class - is more likely to wini appoval. in sI•me settinigs hoever,-

370 a sufficient itiumbe of c members may opt out to suppoi t a
371 snecesi c lass atioin. The prIUtei is eltitt ni ngfaliifl as tu The

372 decision of mo....t clasm,..b... to . "-ua-i i the class after they
373 know .th. terms of Hi• . ... t..int ii.ay provide a . .. i.t added
374 assurance that the sttlement is rasoabl. "--i asur n
375 he paltIektUarIy valuabkl f elal members1 1 whous have individual

376 1iahn -that will uypUi-t litigatiuon by individual aLtioln, o bi
377 aggregation uon suon uolthe basis, inludig aouthe..r clas actioni-; in

378 suLh actions, the d.isioniof rauot Hass. memb.ritu, itremain in the
379 clas iimay privid added asuia.Jlal that the settlkeint is irasonable.
380 The settlement ae.iL.i.nt c.an. be negotiated on is that 1 i.t..t
381 against the risk that a party will bc.Uine bounud by a-1 agreement
382 h-at e not affui d an effctive rsutin of class . laiii. by
383 allowting any party to withdraw fro.n the agreeiiment if a specified
384 ... il.bL. . of c mem... be.• ...... uest e ciUt.. .. ...... ... The . .tiated right to
385 withdraw protects the class adversary against bein. bound to am
386 settlenOit that dIoe not dli• e i thav•1reoy iitially bargained for, and
387 that may merely 1.t the tVhi.esUId Irecveiy tllIat all subsequent

388 ettlieIIIt deliallnd will seek to exed.

389 The opportunity to request exclusion from a proposed settlement
390 is limited to members of a (b)(3) class. Exclusion may be requested
391 only by individual class members; no class member may purport to
392 opt out other class members by way of another class action. Members
393 Uf a (b)(1) or (b)(2) class lmay sek1 piu onIII by oeti tu

394 ceriicaI•tUion, thek deflinitionl of l the1Hass, ori tIhe teini-s of tIIe Sttiliient.

395 l i"tCi7aHi VV !. AlthouIh thL uoppUftuility tio elet A.,lusI li UJil

396 the c•1as aftei settliemet Lrii air aolllliun•ed should apply to miiot
397 settlements, paragraph. (3) allows the court to deny this oppo ity
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398 if there has been an. ,arfir opportunity to elect exclus.ion and there.is
399 good causu nout tU allow a sUIicod oUppftunity. Because the settleme1t
400 upt-out is a valUiablu pirteUtIui f.U olass iLnLibe.rsII , the court should

401 bU especially cUnfident - to the extent possibleon prelimnary
402 review and bUfriu heaing objuuectiou - about thu quality of the

403 settlemkent bU•for denying the secUnd Upt-uut upoUIlunity. Faith in

404 the quality and .. ti.ve of class representatives and counsel is not
405 a-luf-neen h. But thu i ,nIrsVtancs miay provideu pariuulaily It ,u' -
406 evidulluu thUt tU1% 0uttflelret iS iuasonable. The facts and law miay
407 havU bIIe wUll devuloped in earlli• litigatiun, or througlh extensivU

408 prLtLial prIparatioUn in the clas autiUon islef. The settlIeIInt mLlay be
409 IraclhId at trial, UI evenI after trial. Palallel nIIfoirUIIement Iffubiis by
410 p- ,bliu .. ...... ... .. ay provide e•. tens.ive iif ..iiati. n. Su.u,
411 ........ ta ..... m ..ay provide strongreassurances of .. a..nab.n. that

412 justfy denial of an Upp•ltunity tou elet eAxuiu3II. Dueiial of this

413 Upio.tuIIity may inLlasl the proIpect that the settlemenIt will beuucom

414 lffeetive, eutablishingL final dispsUitinll of thU class ulaiill.]

415 2Alenrr•-tive-2: The decision whether to allow a seeond new
416 opportunity to elect exclusion is confided to the court's discretion.
417 The decision whether to permit a seeond new opportunity to opt out
418 should turn on the court's level of confidence in the extent of the
419 information available to evaluate the fairness, reasonableness, and
420 adequacy of the settlement. Some circumstances may present
421 particularly strong evidence that the settlement is reasonable. The
422 facts and law may have been well developed in earlier litigation, or
423 through extensive pretrial preparation in the class action itself. The
424 settlement may be reached at trial, or even after trial. Parallel
425 enforcement efforts by public agencies may provide extensive
426 information. Thu pre-settle•n1I~ut activity of class meriieuiiib U evei

427 class i-epiuemtati Ves mimay suggest that any walalrrnud UbjectionUs will
428 be--made- Other circumstances as well may enhance the court's
429 confidence that a seeond new opt-out opportunity is not needed.J
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430 Ali OPPuftaiiity to Jlct eAxlusiUn after SettlemeJt teini amC
431 knownt, Ithe initial uopoullllity ui a secodJ opportuiity, miay
432 reduce the ne to provide...'J ... d.i.al supportto rely. upon objector
433 to.. "al -fi- ciiu--- "- ........ )posed .tte...it. -las mem...bers
434 who fi nd the settiement ii-attracti-ve can ptiotct thc1t- own interets by
435 opting uout of the clas. Yet this oppoutunity do nt 1Iea1 that
436 o r become ~ uiit. mt oay be difficult tuoK et tha thats

438 pati~larly in cae of miuch cmlexIJLity. If inost lassmemibers have
439 Hual aini, iiiuiouver and lack mninga~iFu1 altrntie to pursue
440 teithe~ decision to elect eAJUcuI 1uI a synmbuli protest thani
441 a 1 n.gaIii f! puisfit of afternativ. remeidies.

442 The terms set for permitting a new seeon opportunity to elect
443 exclusion from the proposed settlement of a Rule 23(b)(3) class
444 action may address concerns of potential misuse. The court might
445 direct, for example, that class members who elect exclusion are
446 bound by rulings on the merits made before the settlement was
447 proposed for approval. Ot'p .... ' . ... ' n eoO
448 ter tha a cls *11t hoot o lxlsnwl o
449 in 1n ote els aeinoisfn .1nsai ýteSm

450 andete19t -mentms. Still other terms or
451 conditions may be appropriate.

452 Paragraph (4). Subdivision (e)(4) confirms the right of class
453 members to object to a proposed settlement, voluntary dismissal, or
454 compromise. The right is defined in relation to a disposition that,
455 because it would bind the class, requires court approval under
456 subdivision (e)(1)(C). The coir ha 1ieet whte trvd
457 ...... 1 . .. , . t an f... t ... , would... . n t bind
458 thl - la•, i11 ui1ii11 apploval only -v1 1 1 a11 ia ynui teutlrll IsIO. o
459 subdivisi.on1- (.)(.)(A), t-e Lurt retains the autiulity to heat- f1--
460 Thembers of a asse that migpht benefit faoe opptintund pytoelecdin
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461 and tu allow a new clas r1epresentative to putirst, Jas ctLtifiLation.

462 Objection, may bc .. ade as an individul i.. att-, arguing that the
463 objecting c.lass mebe should nout be ineftiued in the cls definiition
464 -- :. .. :" -tile to .... terms different tha the. ' e n afforded. other• class...,
465 ....mbe... .. in i id al ....... obje tion -f mos in v ta l com -'- ... .. .' ...-.... .. ... -

466 individual cla-• -'e.. bers. , but Unl..s a num-.be of clas -..... be--
467 raie objections Ithy arI nUt lllby to pmuvidl IIt.I infoImation
468 about th.... ov.. .. il " a.... abunc.. ...... f the settlemen.. .t unless ther. are..
469 .a....ndividual object•rs. . Obj"-....Aion. als I..ay be m.ade in -terms
470 that ¥ffLLtiveIy Irlf uI .a intelrets, tUl objectUo thelI is acting in a
471 rle akin tu the oLk played by a Luuft-aopiuvud class ri-e i.sntativL.

472 C3 Such- clas-based objections may be........y.... .. a..vailab to
473 p r ide. stro- pros,,.et t•,e, mot ,ffc~ , i, adve.,say ,hafl•,oo, tothe
474 reasonableness, of the s.,ttl..., it. - t... pates w.ho have presented
475 the agrcmi•emcnt fbi approval may be , a-d-put to un.derstan.d thLe
476 pos failing of ftheir own guod-fait, uff.-o. it sLnU l.flik that
477 i c pLtiL a IO11111v3 nyo bjeltrI will amgui iIn tLeI that seni1tu invole u
478 U-~k both individual and class interests.

479 A casso mne i¥ b y may appear and objc- t without seLLkin
480 inter ventionl. MAany coutirt of appeals, however, have adopted a riuk
481 that reuniC ~tndimi to appeaf only if the objector has oo
482 hitei ventiun in the district court. See, e.g., fit it! BY7 Nvinr

483 H, I I A1t. 5I g.115 F.3d 456(7th C3l. 1997).
484 An ojc•r•hZo wishes tU preserve the uppoultlnity to appual is wUll

485 advised to see.k inter ven.tion.

486 r I, .... o... .bjcto played by o c..... mi.ay jt.st.f-y
487 stibstan-ia pmuu al suppot t. The patties to the settlemnilt
488 ag-uuJcinut mlmay wt-ovit p to the rtiti of all disoaveay in the
489 5as action as a •---- --- f fa-i-itati.. appaia.. of the strengths of'the
490 class positions~ on HIM inerits. If settlemeunt is reached earfy in thic
491 plllln Olf th 01 Il-nti -- ever, thIUe Imay be .itt.. d ---ve£-
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492 DiLoveI 111 -- anJd eVenII the actuai dispositioi•s of - paralle
493 litigation may provide altkiiatii.L -Umi•Wof iniforUmationl, but may
494 not. if an objector shows reason. to doubt the reasoablelnes of the
495 proposd seLttL•IemeIt, the court may atllUfo discovery rlesollably
496 necessary to support thL objections. Disovery into ttLeetlement497 neotaio..oes.holdb.aloe.oevr..yi. teojco

498 makes a stronu pielimlnary •howing of collusi1on or othU. inlp.oUým

499 blhaviou. An uojecto who wins Lhanglles i11 the settlemnlllt that
500 b1enefit the Jas 1 may . en..titld to attorney fes ei.ther. uLldm a

502 The need to suiport objeLtors Umay be reduced . h.. . class
503 mtattt opt out of the •lssI after s1UI-IIt
504 t mn arst.m . tu TU itul ty to opt ouut may atiui bwie.atts
505 11s 11tt.emet occurs be.fore the[ fitt oppouitUity to elect exclsioll fioIII

506 a (b)(3) Ilass, 01 may arise when a se.ond oppoutumtity to opt out is

507 aff-or..d under Ruk. 23(c)(3).

508 9H. i I....... .o.. that is played by some objecto 1s play in
509 some. cases tut be balanced againslt the risk that objections are miade
510 for Stiat. i, pui.oss. .a ..-a.tio .practitioners. often. assert that a
511 group of "pIofi . on.a1 obj1 ctors" has emer.ged, app.a.i... to Prnt

512 o.btions-. for strategic pu.pos... uiela•- to a•iy de.s to Witt
513 significa• t im.provements in. the settlement. An objc.tin mayb
514 ill-founde, yet eAxet a powiful strategic force. . itigatioof f an

515 objLcionI can be costly, and evell a weLk objectionl 111ay llave a
516 potntial illllluence byonId •hat iL nliits l woUfdjstify111 lht of thL
517 in-here.t difficultie that "o review anid app.ova. of a .a..
518 settlemelt. Both Iintial •UlilatioIU and appLal can delay
519 imple...men.tation of t -- settl nt for .month, 01 even year. , denying
520 the benlefits of recovery to class mnelnems. Delayed tefif miay b
521 paiularly s iI i llcase ,inolving larg financ ial l" . 0i 1 orl sLver

522 IIII a injuries. It IaI not been possible to lU afI UI k language that
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523 distinguishes the ii.tive, for .bje.tiI1., o that bala,- es . .waid. f•i
524 solid _ . . .u o 1 1u wmt sa11cti~1is fon ...ith... _ . . ...

UJ sactioslfo tinoundd objections. eUmI ts

525 should be viglaiit tu avoid p, actics that may eincotiage unf.u.•ided

527 UbjiLtions" that are p of t pr.... .ess, pl -- k. . ... ve LIwIen they
528 fai,. Bt lttl.... h•uld be..... __., to reward an obj n .. i.u. d not be
529 rewarded inerely beas it steed in vvinniiii somen. change in the
530 UU..ttlement, UI•ointiI• 1hanges should nUt beuIme theU Uoaion foU onII
531 t-h- basis of i.ig-if.f. t O..IL ....... l.ia... . Hie ...... ttlement.
532 We awars that miadl oln sUlh groundi- t,,p,,nt , ,. ,

534 apply to objectors, and cou..t should not hesitat ....e to invoke Rule if
535 in !appiui cases.

536 Subdivision (e)(4)(B) requires court approval for withdrawal of
537 objections made under subdivision (e)(4)(A). Review follows
538 automatically if the objections are withdrawn on terms that lead to
539 modification of the settlement with the class. Review also is required
540 if the objector formally withdraws the objections. If the objector
541 simply abandons p2ursuit of the objection, the court may inquire into
542 the circumstances. A diffi.u.t unce.tainty is ......... at...d f th. o
543 having objected, simnply, refrains ftmum pnrsfing the objections further1 .
544 An obeco should not be tequired to pnrste objections after
545 onJtaudin. that the potential advantage does not justiify the efi.
546 Revie..w and approval shottid be required if the objector surrendered
547 the .... ....... in .tu.n for ben s'• . .that would not be available to the
548 appytor under the settl•, ment terms available to other clas m lmm bli- I.
549 The curd iviay in ()4Brquire wsuh bnufirt havpr bena aforowded ano
550 objcutorm whi e m to heave aebandond the onbjetions. An tbjledto
551 wifh recive a belnfit should be treaw d as t thdeawins the objection
552 and may reain the beneit only f thee court appmrve.
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553 Approval under paragraph (4)(B) may be given or denied with

554 little need for further inquiry if the objection and the disposition go

555 only to a protest that the individual treatment afforded the objector

556 under the proposed settlement is unfair because of factors that

557 distinguish the objector from other class members. Greater

558 difficulties arise Different considerations may apply if the objector
559 has protested that the proposed settlement is not fair, reasonable, or
560 adequate on grounds that apply generally to a class or subclass.as-to
561 the--eass. Such objections, which purport to represent class-wide
562 interests, may augment the opportunity for obstruction or delay.-arid
563 purport to repese t , t clas intie-ets. TheL bj , iy .be If such
564 objections are surrendered on terms that do not affect the class
565 settlement or the objector's participation in the class settlement, the
566 court often can approve withdrawal of the objections without
567 elaborate inqui . fn some i•u•iuationl, uauziual Liructnntae.es the court

568 may fear that uther putential objctors have r•id Uon the, objectons

569 al.ady.. ad- an. d seek some.. meai. ns. . .provide an . ppor. .ii.. n ... 1-
570 to apm l to ripla.. tlle defaultiIng uobjectuo. Iii moIIUt e.ell•Ummtanllce,
571 ho ev r ...... .. . ... .. .. C Ou, .... ... alo an ...... .. ......band .. .the

572 Ubi.-timi, l. all uujetot shoul b .UIIi to abandon the objc~tions, and

573 the LcUIrt c~anl apprUve withldrawal O tL uLLtUll Llo.•o• w tlaboratl

574

575 Q. ite di .... problems. arise if - ttli...n. t of an . . -- --

576 prvie the objector aloneL teryns that are more~ favorable than1 the
577 timnlsl genrally available to •theI 1cla 1sLmmbLI. AnI illutr1ationL Ut

578 the pr.... sL p ..... d by D1... tuu.. r. DW... I-.M. k•" M ai. .LIf- m..

579 .o., H .3 F.3d 1 (. . t .. . 1999). The differen.t t nimm. . mi.ay .. f.. . t
580 dLml isl t Jilintiuons bLtw LIIth. oljector'UIs pUostion amid thL psUitioUnI

581 of other class memLbers, anid lmake tip for ani imper~fection in the cls

582 or snblas definition that II. mp7d all togLther. Diffellre lint lrl,

583 however, may reflect thL strategic vait. that objections cat, have. So

584 lonlg as anI objLctUl is objelti• l oli behalf f ,the clas, it is al.pUpILI
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585 tu ii- on te uojtecto a fiduciary duty tu thew class siiirla to the
586 dut ....... d by a...al...d clas representati ve. The bj-elt may....t
587 eize for private advan.tage the . .. t.at.i. power o'f objecg.. The
588 cOntt •hould appioV termsl lOt, favolable tha.. thUol applilablL to
589 othel ............. ly on.. a showing f a •.asonable t..ati-..hip
590 to fact o law that .... the o pition fiont the
59 1 .. .... of othe .... , .. .. .. ..

592 Once an objector appeals, control of the proceeding lies in the
593 court of appeals. The court of appeals may undertake review and
594 approval of a settlement with the objector, perhaps as part of appeal
595 settlement procedures, or may remand to the district court to take
596 advantage of the district court's familiarity with the action and

settlement.

RULE 23(g): CLASS COUNSEL

Rule 23. Class Actions

2 tgo Class Counsel.

3 (1) Appointing Class Counsel.

4 (A) Unless a statute provides otherwise, a
5 court that certifies a class must appoint class
6 counsel.

7 (B) An attorney appointed to serve as class
8 counsel must fairly and adequately represent the
9 interests of the class.
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10 (C) In appointing class counsel, the court

11 (i) must consider:

12 the work counsel has done in
13 identifying or investigating
14 potential claims in the action,

15 counsel's experience in handling
16 class actions, other complex
17 litigation, and claims of the type
18 asserted in the action,

19 • counsel's knowledge of the
20 applicable law,

21 the resources counsel will commit
22 to representing the class;

23 (ii) may consider any other matter
24 pertinent to counsel's ability to fairly
25 and adequately represent the interests of
26 the class,

27 (iii) may direct potential class
28 counsel to provide information on any
29 subject pertinent to the appointment and
30 to propose terms for attorney fees and
31 nontaxable costs; and

32 (iv) may make further orders in
33 connection with the appointment.
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34 (2) Appointment Procedure.

35 (A) The court may designate interim counsel
36 to act on behalf of the putative class before
37 determining whether to certify the action as a class
38 action.

39 (B) When there is one applicant for
40 appointment as class counsel, the court may
41 appoint that applicant only if the applicant is
42 adequate under Rules 23(g)(1)(B) and (C). If more
43 than one adequate applicant seeks appointment as
44 class counsel, the court must appoint the applicant
45 best able to represent the interests of the class.

46 (C) The order appointing class counsel may
47 include provisions about the award of attorney fees
48 or nontaxable costs under Rule 23(h).

49

Committee Note

I Subdivision (g). Subdivision (g) is new. It responds to the
2 reality that the selection and activity of class counsel are often
3 critically important to the successful handling of a class action. Until
4 now, courts have scrutinized proposed class counsel as well as the
5 class representative under Rule 23(a)(4). This experience has
6 recognized the importance of judicial evaluation of the proposed
7 lawyer for the class, and this new subdivision builds on that
8 experience rather than introducing an entirely new element into the
9 class certification process. Rule 23(a)(4) will continue to call for

10 scrutiny of the proposed class representative, while this subdivision
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11 will guide the court in assessing proposed class counsel as part of the
12 certification decision. This subdivision recognizes the importance of
13 class counsel, states the obligation to represent the interests of the
14 class, and provides a framework for selection of class counsel. The
15 procedure and standards for appointment vary depending on whether
16 there are multiple applicants to be class counsel. The new
17 subdivision also provides a method by which the court may make
18 directions from the outset about the potential fee award to class
19 counsel in the event the action is successful.

20 Paragraph (1) sets out the basic requirement that class counsel
21 be appointed if a class is certified and articulates the obligation of
22 class counsel to represent the interests of the class, as opposed to the
23 potentially conflicting interests of individual class members. It also
24 sets out the factors the court should consider in assessing proposed
25 class counsel.

26 Paragraph (1)(A) requires that the court appoint class counsel to
27 represent the class. Class counsel must be appointed for all classes,
28 including each subclass that the court certifies to represent divergent
29 interests.

30 Paragraph (1)(A) does not apply if "a statute provides
31 otherwise." This recognizes that provisions of the Private Securities
32 Litigation Reform Act of 1995, Pub. L. No. 104-67, 109 Stat. 737
33 (1995) (codified in various sections of 15 U.S.C.), contain directives
34 that bear on selection of a lead plaintiff and the retention of counsel.
35 This subdivision does not purport to supersede or to affect the
36 interpretation of those provisions, or any similar provisions of other
37 legislation.

38 Paragraph I(B) recognizes that the primary responsibility of
39 class counsel, resulting from appointment as class counsel, is to
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40 represent the best interests of the class. The rule thus establishes the
41 obligation of class counsel, an obligation that may be different from
42 the customary obligations of counsel to individual clients.

43 Appointment as class counsel means that the primary obligation of
44 counsel is to the class rather than to any individual members of it.
45 The class representatives do not have an unfettered right to "fire"
46 class counsel. In the same vein, the class representatives cannot
47 command class counsel to accept or reject a settlement proposal. To
48 the contrary, class counsel must determine whether seeking the court's
49 approval of a settlement would be in the best interests of the class as
50 a whole.

51 Paragraph (1)(C) articulates the basic responsibility of the court
52 to appoint class counsel who will provide the adequate representation
53 called for by paragraph (1)(B). It identifies criteria that must be
54 considered and invites the court to consider any other pertinent
55 matters. Although couched in terms of the court's duty, the listing
56 also informs counsel seeking appointment about the topics that
57 should be addressed in an application for appointment or in the
58 motion for class certification.

59 The court may direct potential class counsel to provide
60 additional information about the topics mentioned in paragraph
61 (1)(C)or about any other relevant topic. For example, the court may
62 direct applicants to inform the court concerning any agreements about
63 a prospective award of attorney fees or nontaxable costs, as such
64 agreements may sometimes be significant in the selection of class
65 counsel. The court might also direct that potential class counsel
66 indicate how parallel litigation might be coordinated or consolidated
67 with the action before the court.
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68 The court may also direct counsel to propose terms for a
69 potential award of attorney fees and nontaxable costs. Attorney fee
70 awards are an important feature of class action practice, and attention
71 to this subject from the outset may often be a productive technique.
72 Paragraph (2)(C) therefore authorizes the court to provide directions
73 about attorney fees and costs when appointing class counsel. Because
74 there will be numerous class actions in which this information is not
75 likely to be useful, the court need not consider it in all class actions.

76 Some information relevant to class counsel appointment may
77 involve matters that include adversary preparation in a way that
78 should be shielded from disclosure to other parties. An appropriate
79 protective order may be necessary to preserve confidentiality.

80 In evaluating prospective class counsel, the court should weigh
81 all pertinent factors. No single factor should necessarily be
82 determinative in a given case. For example, the resources counsel
83 will commit to the case must be appropriate to its needs, but the court
84 should be careful not to limit consideration to lawyers with the
85 greatest resources.

86 If, after review of all applicants, the court concludes that none
87 would be satisfactory class counsel, it may deny class certification,
88 reject all applications, recommend that an application be modified,
89 invite new applications, or make any other appropriate order
90 regarding selection and appointment of class counsel.

91 Paragraph (2). This paragraph sets out the procedure that should
92 be followed in appointing class counsel. Although it affords
93 substantial flexibility, it provides the framework for appointment of
94 class counsel in all class actions. For counsel who filed the action,
95 the materials submitted in support of the motion for class certification
96 may suffice to justify appointment so long as the information
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97 described in paragraph (g)(1)(C) is included. If there are other
98 applicants, they ordinarily would file a formal application detailing
99 their suitability for the position.

100 In a plaintiff class action the court usually would appoint as
101 class counsel only an attorney or attorneys who have sought
102 appointment. Different considerations may apply in defendant class
103 actions.

104 The rule states that the court should appoint "class counsel." In
105 many instances, the applicant will be an individual attorney. In other
106 cases, however, an entire firm, or perhaps numerous attorneys who
107 are not otherwise affiliated but are collaborating on the action will
108 apply. No rule of thumb exists to determine when such arrangements
109 are appropriate; the court should be alert to the need for adequate
110 staffing of the case, but also to the risk of overstaffing or an ungainly
111 counsel structure.

112 Paragraph (2)(A) authorizes the court to designate interim
113 counsel during the pre-certification period if necessary to protect the
114 interests of the putative class. Rule 23(c)(1)(B) directs that the order
115 certifying the class include appointment of class counsel. Before
116 class certification, however, it will usually be important for an
117 attorney to take action to prepare for the certification decision. The
118 amendment to Rule 23(c)(1) recognizes that some discovery is often
119 necessary for that determination. It also may be important to make or
120 respond to motions before certification. Settlement maybe discussed
121 before certification. Ordinarily, such work is handled by the lawyer
122 who filed the action. In some cases, however, there may be rivalry or
123 uncertainty that makes formal designation of interim counsel
124 appropriate. Rule 23(g)(2)(A) authorizes the court to designate
125 interim counsel to act on behalf of the putative class before the
126 certification decision is made. Failure to make the formal designation

May 20, 2002



Report of the Civil Rules Advisory Committee
Page -284-

127 does not prevent the attorney who filed the action from proceeding in
128 it. Whether or not formally designated interim counsel, an attorney
129 who acts on behalf of the class before certification must act in the
130 best interests of the class as a whole. For example, an attorney who
131 negotiates a pre-certification settlement must seek a settlement is fair,
132 reasonable, and adequate for the class.

133 Rule 23(c)(1) provides that the court should decide whether to
134 certify the class "at an early practicable time," and directs that class
135 counsel should be appointed in the order certifying the class. In some
136 cases, it may be appropriate for the court to allow a reasonable period
137 after commencement of the action for filing applications to serve as
138 class counsel. The primary ground for deferring appointment would
139 be that there is reason to anticipate competing applications to serve
140 as class counsel. Examples might include instances in which more
141 than one class action has been filed, or in which other attorneys have
142 filed individual actions on behalf of putative class members. The
143 purpose of facilitating competing applications in such a case is to
144 afford the best possible representation for the class. Another possible
145 reason for deferring appointment would be that the initial applicant
146 was found inadequate, but it seems appropriate to permit additional
147 applications rather than deny class certification.

148 Paragraph (2)(B) states the basic standard the court should use
149 in deciding whether to certify the class and appoint class counsel in
150 the single applicant situation - that the applicant be able to provide
151 the representation called for by paragraph (1)(B) in light of the factors
152 identified in paragraph (1)(C).

153 If there are multiple adequate applicants, paragraph (2)(B)
154 directs the court to select the class counsel best able to represent the
155 interests of the class. This decision should also be made using the
156 factors outlined in paragraph (1)(C), but in the multiple applicant
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157 situation the court is to go beyond scrutinizing the adequacy of
158 counsel and make a comparison of the strengths of the various
159 applicants. As with the decision whether to appoint the sole applicant
160 for the position, no single factor should be dispositive in selecting
161 class counsel in cases in which there are multiple applicants. The fact
162 that a given attorney filed the instant action, for example, might not
163 weigh heavily in the decision if that lawyer had not done significant
164 work identifying or investigating claims. Depending on the nature of
165 the case, one important consideration might be the applicant's
166 relationship with the proposed class representative.

167 Paragraph (2)(C) builds on the appointment process by
168 authorizing the court to include provisions regarding attorney fees in
169 the order appointing class counsel. Courts may find it desirable to
170 adopt guidelines for fees or nontaxable costs, or to direct class
171 counsel to report to the court at regular intervals on the efforts
172 undertaken in the action, to facilitate the court's later determination
173 of a reasonable attorney fee.
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RULE 23(h):ATTORNEY FEES AWARD

Rule 23. Class Actions

2 (h) Attorney Fees Award. In an action certified as a
3 class action, the court may award reasonable attorney fees and
4 nontaxable costs authorized by law or by agreement of the
5 parties as follows:

6 (1) Motion for Award of Attorney Fees. A
7 claim for an award of attorney fees and nontaxable costs
8 must be made by motion under Rule 54(d)(2), subject to
9 the provisions of this subdivision, at a time set by the

10 court. Notice of the motion must be served on all parties
11 and, for motions by class counsel, directed to class
12 members in a reasonable manner.

13 (2) Objections to Motion. A class member, or a
14 party from whom payment is sought, may object to the
15 motion.

16 (3) Hearing and Findings. The court may hold
17 a hearing and must find the facts and state its
18 conclusions of law on the motion under Rule 52(a).

19 (4) Reference to Special Master or Magistrate
20 Judge. The court may refer issues related to the amount
21 of the award to a special master or to a magistrate judge
22 as provided in Rule 54(d)(2)(D).
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Committee Note

1 Subdivision (h). Subdivision (h) is new. Fee awards are a
2 powerful influence on the way attorneys initiate, develop, and
3 conclude class actions. Class action attorney fee awards have
4 heretofore been handled, along with all other attorney fee awards,
5 under Rule 54(d)(2), but that rule is not addressed to the particular
6 concerns of class actions. This subdivision is designed to work in
7 tandem with new subdivision (g) on appointment of class counsel,
8 which may afford an opportunity for the court to provide an early
9 framework for an eventual fee award, or for monitoring the work of

10 class counsel during the pendency of the action.

11 Subdivision (h) applies to "an action certified as a class action."
12 This includes cases in which there is a simultaneous proposal for
13 class certification and settlement even though technically the class
14 may not be certified unless the court approves the settlement pursuant
15 to review under Rule 23(e). When a settlement is proposed for Rule
16 23(e) approval, either after certification or with a request for
17 certification, notice to class members about class counsel's fee motion
18 would ordinarily accompany the notice to the class about the
19 settlement proposal itself.

20 This subdivision does not undertake to create new grounds for
21 an award of attorney fees or nontaxable costs. Instead, it applies
22 when such awards are authorized by law or by agreement of the
23 parties. Against that background, it provides a format for all awards
24 of attorney fees and nontaxable costs in connection with a class
25 action, not only the award to class counsel. In some situations, there
26 may be a basis for making an award to other counsel whose work
27 produced a beneficial result for the class, such as attorneys who acted
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28 for the class before certification but were not appointed class counsel,
29 or attorneys who represented objectors to a proposed settlement under
30 Rule 23(e) or to the fee motion of class counsel. Other situations in
31 which fee awards are authorized by law or by agreement of the parties
32 may exist.

33 This subdivision authorizes an award of "reasonable" attorney
34 fees and nontaxable costs. This is the customary term for
35 measurement of fee awards in cases in which counsel may obtain an
36 award of fees under the "common fund" theory that applies in many
37 class actions, and is used in many fee-shifting statutes. Depending on
38 the circumstances, courts have approached the determination of what
39 is reasonable in different ways. In particular, there is some variation
40 among courts about whether in "common fund" cases the court should
41 use the lodestar or a percentage method of determining what fee is
42 reasonable. The rule does not attempt to resolve the question
43 whether the lodestar or percentage approach should be viewed as
44 preferable.

45 Active judicial involvement in measuring fee awards is
46 singularly important to the proper operation of the class-action
47 process. Continued reliance on caselaw development of fee-award
48 measures does not diminish the court's responsibility. In a class
49 action, the district court must ensure that the amount and mode of
50 payment of attorney fees are fair and proper whether the fees come
51 from a common fund or are otherwise paid. Even in the absence of
52 objections, the court bears this responsibility.

53 Courts discharging this responsibility have looked to a variety
54 of factors.

55
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56 One fundamental focus is the result actually achieved for class
57 members, a basic consideration in any case in which fees are sought
58 on the basis of a benefit achieved for class members. The Private
59 Securities Litigation Reform Act of 1995 explicitly makes this factor
60 a cap for a fee award in actions to which it applies. See 15 U.S.C. §§
61 77z-l(a)(6); 78u-4(a)(6) (fee award should not exceed a "reasonable
62 percentage of the amount of any damages and prejudgment interest
63 actually paid to the class"). For a percentage approach to fee
64 measurement, results achieved is the basic starting point.

65 In many instances, the court may need to proceed with care in
66 assessing the value conferred on class members. Settlement regimes
67 that provide for future payments, for example, may not result in
68 significant actual payments to class members. In this connection, the
69 court may need to scrutinize the manner and operation of any
70 applicable claims procedure. In some cases, it may be appropriate to
71 defer some portion of the fee award until actual payouts to class
72 members are known. Settlements involving nonmonetary provisions
73 for class members also deserve careful scrutiny to ensure that these
74 provisions have actual value to the class. On occasion the court's Rule
75 23(e) review will provide a solid basis for this sort of evaluation, but
76 in any event it is also important to assessing the fee award for the
77 class.

78 At the same time, it is important to recognize that in some class
79 actions the monetary relief obtained is not the sole determinant of an
80 appropriate attorney fees award. Cf Blanchardv. Bergeron, 489 U.S.
81 87, 95 (1989) (cautioning in an individual case against an
82 "undesirable emphasis" on "the importance of the recovery of
83 damages in civil rights litigation" that might "shortchange efforts to
84 seek effective injunctive or declaratory relief").

85
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86 Any directions or orders made by the court in connection with
87 appointing class counsel under Rule 23(g) should weigh heavily in
88 making a fee award under this subdivision.

89 Courts have also given weight to agreements among the parties
90 regarding the fee motion, and to agreements between class counsel
91 and others about the fees claimed by the motion. Rule 54(d)(2)(B)
92 provides: "If directed by the court, the motion shall also disclose the
93 terms of any agreement with respect to fees to be paid for the services
94 for which claim is made." The agreement by a settling party not to
95 oppose a fee application up to a certain amount, for example, is
96 worthy of consideration, but the court remains responsible to
97 determine a reasonable fee. "Side agreements" regarding fees provide
98 at least perspective pertinent to an appropriate fee award.

99 In addition, courts may take account of the fees charged by class
100 counsel or other attorneys for representing individual claimants or
101 objectors in the case. In determining a fee for class counsel, the
102 court's objective is to ensure an overall fee that is fair for counsel and
103 equitable within the class. In some circumstances individual fee
104 agreements between class counsel and class members might have
105 provisions inconsistent with those goals, and the court might
106 determine that adjustments in the class fee award were necessary as
107 a result.

108 Finally, it is important to scrutinize separately the application for
109 an award covering nontaxable costs. If costs were addressed in the
110 order appointing class counsel, those directives should be a
111 presumptive starting point in determining what is an appropriate
112 award.

113 Paragraph (1). Any claim for an award of attorney fees must be
114 sought by motion under Rule 54(d)(2), which invokes the provisions
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115 for timing of appeal in Rule 58 and Appellate Rule 4. Owing to the
116 distinctive features of class action fee motions, however, the
117 provisions of this subdivision control disposition of fee motions in
118 class actions, while Rule 54(d)(2) applies to matters not addressed in
119 this subdivision.

120 The court should direct when the fee motion must be filed. For
121 motions by class counsel in cases subject to court review of a
122 proposed settlement under Rule 23(e), it would be important to
123 require the filing of at least the initial motion in time for inclusion of
124 information about the motion in the notice to the class about the
125 proposed settlement that is required by Rule 23(e). In cases litigated
126 to judgment, the court might also order class counsel's motion to be
127 filed promptly so that notice to the class under this subdivision (h)
128 can be given.

129 Besides service of the motion on all parties, notice of class
130 counsel's motion for attorney fees must be "directed to the class in a
131 reasonable manner." Because members of the class have an interest
132 in the arrangements for payment of class counsel whether that
133 payment comes from the class fund or is made directly by another
134 party, notice is required in all instances. In cases in which settlement
135 approval is contemplated under Rule 23(e), notice of class counsel's
136 fee motion should be combined with notice of the proposed
137 settlement, and the provision regarding notice to the class is parallel
138 to the requirements for notice under Rule 23(e). In adjudicated class
139 actions, the court may calibrate the notice to avoid undue expense.

140 Paragraph (2). A class member and any party from whom
141 payment is sought may object to the fee motion. Other parties - for
142 example, nonsettling defendants - may not object because they lack
143 a sufficient interest in the amount the court awards. The rule does not
144 specify a time limit for making an objection. In setting the date
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145 objections are due, the court should provide sufficient time after the
146 full fee motion is on file to enable potential objectors to examine the
147 motion. If a class member wishes to preserve the right to appeal
148 should an objection be rejected, it may be necessary for the class
149 member to seek to intervene in addition to objecting.'

150 The court may allow an objector discovery relevant to the
151 objections. In determining whether to allow discovery, the court
152 should weigh the need for the information against the cost and delay
153 that would attend discovery. See Rule 26(b)(2). One factor in
154 determining whether to authorize discovery is the completeness of the
155 material submitted in support of the fee motion, which depends in
156 part on the fee measurement standard applicable to the case. If the
157 motion provides thorough information, the burden should be on the
158 objector to justify discovery to obtain further information.

159 Paragraph (3). Whether or not there are formal objections, the
160 court must determine whether a fee award is justified and, if so, set
161 a reasonable fee. The rule does not require a formal hearing in all
162 cases. The form and extent of a hearing depend on the circumstances
163 of the case. The rule does require

164 Paragraph (4). By incorporating Rule 54(d)(2), this provision
165 gives the court broad authority to obtain assistance in determining the
166 appropriate amount to award. In deciding whether to direct
167 submission of such questions to a special master or magistrate judge,
168 the court should give appropriate consideration to the cost and delay
169 that such a process might entail.

This sentence may need to be revisited after the Supreme Court decides Devlin v.
Scardelletti, No. 01-417, 122 S.Ct. 663 (cert. granted, Dec. 10, 2001, in Scardelletti v. Debarr,
265 F.3d 195 (4th Cir. 2001)).
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B. Resolution Recommended For Adoption

OVERLAPPING, DUPLICATING, AND CONFLICTING CLASSES: LEGISLATION

The Standing Committee will recall that Professor Cooper prepared several proposed rule
amendments that addressed some of the severe difficulties posed by repetitive and overlapping class
actions. These proposals provided for preclusion of further class-certification attempts following
denial of certification; precluded attempts to persuade another court to approve a class-action
settlement that had been rejected by one court; and provided the federal court with broad authority
and discretion to bar class members from pursuing overlapping class-action litigation in other courts.
Although the Civil Rules Committee initially forwarded the proposals to the Standing Committee
for formal publication, it was agreed that the proposals were best circulated to the public informally
under the title "Call for Informal Comment: Overlapping Class Actions." The Reporter's Call for
Comment was published in September 2001, approximately at the same time as the formal rule
amendments. We have received a wealth of informal comment and testimony addressed to the
Reporter's Call for Comment. In addition, one day of the conference at the University of Chicago
Law School was devoted to the Call for Comment and the problem of overlapping class actions.

The Advisory Committee unanimously adopted the following memorandum on the problem
of overlapping class actions. The last three pages make findings and recommendations concerning
the problem. In sum, the Advisory Committee is of the view that the Reporter's proposed rules
amendments test the limits of authority under the Rules Enabling Act. The Committee believes that
a legislative solution is more appropriate and recommends that some form of minimal diversity
legislation be enacted by Congress to permit large, multi-state class actions to be brought in - or
removed to - federal court. By bringing the actions to federal court, a degree of consolidation is
possible that would avoid or alleviate some of the most severe problems that are engendered by
repetitive and overlapping class actions. Providing a federal forum would also further the important
principle that in a federal system, no one state's courts should make decisions that are binding
nationwide even as to class members who were not injured in the forum state. Current practice
permits forum shopping on a national scale that brings thejudicial system into disrepute and that has
the potential to damage the interests of class members and defendants alike.

We do not ask that any particular formulation or legislative proposal be supported. Nor do we
suggest that all class actions should be removable to federal court. Our focus is on those state class
actions in which the interests of no single state predominate. These class actions are appropriately
litigated in federal court. The Advisory Committee requests that the Standing Committee "support
the concept of minimal diversity for large, multi-state class actions, in which the interests of no one
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MEMORANDUM TO THE CIVIL RULES ADVISORY COMMITTEE

SUBJECT: Perspectives on Rule 23 Including the Problem of Overlapping Classes

Over the last ten years, the Advisory Committee on the Civil Rules has undertaken an

intensive consideration and review of Rule 23, the class action rule. This ongoing review by the

Committee is the first review of Rule 23 following the thorough reworking of the Rule in the

1966 amendments. But in the now almost 40 years since that time, Rule 23 has figured

prominently in the explosive growth of large scale group litigation in federal and state courts, and

has both shaped and - in its interpretation and application - been shaped by revolutionary

developments in modem complex litigation. The drafters of the 1966 amendments knew that

after some appropriate period of time it would be important to reconsider what they had done.

We are well underway in that process even as we must take account of continuing rapid changes

in Rule 23 practice.

A historical perspective may be helpful in placing our current efforts in context and

considering our future course.



I. A Brief History of Rule 23

The class action has its ultimate roots in the English Court of Chancery and the bill of

peace. It was a practical rule ofjoinder where joinder was otherwise impractical. The American

courts adopted the procedure in the 1 9 th and early 2 0 th centuries. Federal Equity Rule 48, in place

from 1842 to 1912, provided for a class action, but, significantly, also provided that the "decree

shall be without prejudice to the rights and claims of all the absent parties." In 1938, Rule 23 was

included in the new Federal Rules of Civil Procedure. The Rule was adopted with little fanfare

or discussion. It divided class actions into three categories: the "true," the "hybrid," and the

"spurious." These categories, with their infelicitous names and formalistic attributes, proved

difficult to apply. After almost 30 years of experience, the Advisory Committee entirely rewrote

the Rule in 1966, and it is that Rule that we still use today.

The 1966 Rule kept a three-part structure but the structure became functional: (b)(1)

classes for situations in which necessary parties under Rule 19(a) were too numerous to be

joined, including claims involving a common fund, (b)(2) classes for claims involving common

injunctive relief, particularly intended for civil rights litigation, and, finally, (b)(3) class actions

for damage based on predominant common issues. The 1966 rule provided new procedural

protections, for example, by requiring notice to (b)(3) class members of certification, and, for all

classes, notice of a proposed settlement. It provided that class members could be bound if they

did not affirmatively opt out of (b)(3) damage class actions. In adopting the "opt out" approach,

the Committee apparently had in mind small claim, consumer class actions in which no one class

member would have a sufficient interest to litigate an individual claim and in which the forces of

inertia might be greater than a potential class member's desire to participate, given the small
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stakes involved. The 1966 Rule also clarified that any judgment would bind the members of the

class in all certified class actions.

It is not entirely clear what the Committee of 1966 expected. Professor Arthur Miller,

who was involved with the work of the Committee at that time, tells us that "Nothing was in the

Committee's mind... Nothing was going on. There were a few antitrust cases, a few securities

cases. The civil rights legislation was then putative.... And the rule was not thought of as

having the kind of application that it now has." But, as Professor Miller went on to explain, the

Rule, perhaps by serendipity, caught the wave of "the most incredible upheaval in federal

substantive law in the history of the nation between 1963 and 1983, coupled with judicially-

created doctrines of ancillary and pendent jurisdiction."

An esteemed member of the 1966 Committee, John Frank, corroborates Professor

Miller's recollection. According to Mr. Frank, the Committee of 1966 was operating in "a world

to which the litigation explosion had not yet come. The problems which became overwhelming

in the 80's were not anticipated in the 60's. The Restatement (Second) of Torts and the

development of products liability law [were] still in the offing. The basic idea of a big case with

plaintiffs unified as to liability but disparate as to damages was the Grand Canyon airplane crash.

A few giant other cases were discussed but ... were expected to be too big for the new rule."

It is probably fair to say that the 1966 Committee was most interested in facilitating civil

rights class actions for injunctive relief under (b)(2), and in this respect the Committee's

intentions were fully realized. But it is also fair to say that the Committee did not foresee the

scale or range of litigation that was unleashed by the opt out damage class action in (b)(3).

Certainly, the Committee then had no expectation that the Rule would be used in the context of
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dispersed mass torts, a concept that the Committee could not have been familiar with. The

Committee did know about mass accidents, but considered that "A 'mass accident' resulting in

injuries to numerous persons is ordinarily not appropriate for a class action because of the

likelihood that significant questions, not only of damages but of liability and defenses of liability,

would be present, affecting the individuals in different ways." So much for the persuasive power

of Committee notes!

According to the then Reporter of the Committee, Harvard Professor Benjamin Kaplan,

"It will take a generation or so before we can fully appreciate the scope, the virtues, and the vices

of the new Rule 23." In 1991, well past a generation in the world of civil litigation, the Judicial

Conference asked the Committee to begin a reconsideration of the Rule in light of the upheaval

in modem civil litigation since adoption of the Rule.

II. The Advisory Committee Begins its Reconsideration of Rule 23

There have been several phases in the Committee's work although many continuing

themes. At the beginning, the Committee developed a comprehensive re-draft of the Rule. In

1992, Judge Pointer, Chair of the Committee, relying on a 1986 proposal from the Litigation

Section of the ABA, prepared a revision that did away with the three part (b)(1), (b)(2), and

(b)(3) classification, provided for opt-in classes at the court's discretion, and provided that

exclusion from the class could be conditioned upon a prohibition against institution or

maintenance of a separate action. Notice was made more flexible such that sampling notice

might be permitted depending on the circumstances. This far-reaching draft was presented to the

Standing Committee but then withdrawn on the Standing Committee's advice that further

consideration would be required before such a sweeping proposal could be published for public
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comment. In the years since that time, we have engaged in that further consideration and can

now appreciate how prescient and sophisticated that first effort was.

The Committee then began the painstaking and careful inquiry into class action practice

in which we are still engaged. The new Chair of the Committee, Judge Higginbotham, pioneered

the investigatory model that the Committee continues to use to good effect whenever it considers

a complex issue. The model combines multiple informal opportunities for involvement by

judges, interested academics, members of the bar, and bar organizations, with targeted empirical

work. Thus, the Committee was educated at several class action and mass tort conferences,

drawing together academic experts and experienced practitioners. The Federal Judicial Center

undertook an empirical study of federal class actions. See Willging, Hooper & Niemic,

Empirical Study of Class Actions in Four Federal District Courts: Final Report to the Advisory

Committee on Civil Rules (1996). The Reporter circulated a variety of proposals informally to

gather guidance from members of the bar. Eventually, several different proposals were published

resulting in extraordinarily helpful comment from practitioners and others.

The Committee first turned to the all important certification decision in (b)(3) class

actions. The Committee was concerned that the certification decision was the critical issue in

class action litigation, and yet the rule included no provision for interlocutory appeal. The

Committee was also concerned that the Rule's certification criteria were too loose, leading to

improvident certification of actions that were more appropriately handled on an individual basis.

The Committee was told repeatedly that class actions were rarely tried and that once the class

was certified, defendants were placed under overwhelming pressure to settle. In this portion of

its inquiry, the Committee considered a variety of additional certification factors such as the
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probable success on the merits of the class claims and whether the public interest in, and the

private benefits of, the probable relief to individual class members justified the burdens of the

litigation. From this work, one significant amendment emerged: Rule 23(f) providing that a

court of appeals may, in its discretion, entertain an appeal from an order of a district court

granting or denying class action certification. This provision has apparently had its intended

effect of developing the case law on certification thereby providing greater guidance to district

judges on the certification decision. In addition, the testimony on the various additional

certification criteria provided the Committee with a wealth of new information about class action

practice

The possible tightening of certification criteria required the Committee to consider

whether litigation classes should be subject to more exacting standards than settlement classes.

The Committee's attention was drawn to the question because of the Third Circuit decision in

Georgine/Amchem holding that settlement classes must be certified as if they were litigation

classes. Because of the importance of settlement to class action litigation, the Committee

considered whether a class action might be certified for settlement even if the class could not be

certified for trial. A proposed (b)(4) was circulated for public comment in 1996 at the same time

as the additional (b)(3) certification criteria. Proposed (b)(4) provided for certification where

"the parties to a settlement request certification under subdivision (b)(3) for purposes of

settlement even though the requirements of subdivision (b)(3) might not be met for purposes of

trial." All of the 23(a) requirements would still apply, however.

The response to this proposal was as copious and thoughtful as the response to the new

certification criteria. Opponents of the change warned the Committee that class action
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settlements were already prone to unfairness to class members and that this proposal would

exacerbate the situation by permitting class counsel to negotiate from a position of weakness,

knowing that unless there was a settlement, the class could not be certified for trial. This

controversial topic was put aside when the Supreme Court granted certiorari in Amchem. The

result of Amchem has been to permit a certain flexibility in the certification of settlement classes.

However, some continue to advise the Committee that there is need for still greater flexibility for

settlement classes.

The Committee then entered the present phase of our inquiry. At this point the

Committee not only had the comments from the hearings on the proposed amendments, but also

the benefit of the RAND Institute for Civil Justice's case study of ten class actions eventually

published in 2000 as Class Action Dilemmas.: Pursuing Public Goals for Private Gain. In

addition, in 1998, on the recommendation of Judge Niemeyer, the Chief Justice authorized the

formation of an ad hoc working group to study mass torts that would bring together

representatives of several Judicial Conference committees under the leadership of the Civil Rules

Committee. The Working Group was given one year to study the problems associated with mass

tort litigation and to submit a report. Judge Niemeyer designated Judge Scirica as chair of the

Working Group. The papers and report of the Working Group provided additional information

about the operation of Rule 23 in the context of mass torts and illuminated many of the problems,

including the problems associated with multiple, overlapping class actions. See Report on Mass

Tort Litigation (1999). The Committee was also assisted by appointment of a sub-committee,

chaired by Judge Rosenthal, and appointment of a special reporter, Professor Richard Marcus, to

support Professor Cooper.
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Building on the RAND study, the hearings on the settlement class proposal, and the

report of the Working Group on Mass Torts, the Committee determined to provide better judicial

supervision of settlements and of class counsel. Proposed new 23(e) requires disclosure of all

settlement terms, a fairness hearing, and findings by the court. The court may permit class

members who believe that the settlement is unfair to exclude themselves from the settlement.

Proposed new Rule 23(g) and (h) provide the court a framework for appointing, monitoring, and

compensating class counsel. Notice and the timing of the certification decision also receive

attention in the new proposals.

III. Unfinished Business

As this history may demonstrate, the Committee has reason to be both humble, given the

complexity and magnitude of the issues, but also proud of its work over the past ten years. It has

done much to enhance judicial supervision of the class action process and provide new tools for

judicial review, at both the trial and appellate levels.

There are several areas that may yet deserve additional attention and that have not

received definitive answers from the Committee. Each has proven controversial and difficult.

The first is whether the Rule should incorporate a separate standard for settlement classes. This

is a familiar topic. We may wish to reconsider this issue in light of case law under Amchem as

well as the new proposal on settlement review, including the permission to class members to

exclude themselves from settlement upon review of the terms. There may be need for further

empirical work in this area. Second, the unique questions surrounding the settlement of future

claims in mass tort cases may also merit continued study. Third, we may wish to reconsider the

opt in/ opt out question. The 1966 Committee adopted an "opt out" provision but did not foresee
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the consequences of doing so. The Committee's 1992 draft, giving the court discretion to certify

the class as an opt in or opt out class action, might provide a starting point. Alternatively, we

might reasonably conclude that further study of this question is likely to generate more

controversy than any clear consensus for change.

Finally, we should complete the substantial inquiry already begun into the difficult

problem of overlapping and competing state and federal class actions. Certain aspects, the more

modest ones, may be amenable to rule making. The more fundamental issues do not seem so

amenable, at least not without specific legislative authorization. At the January meeting the

Committee expressed a unanimous consensus that the problems created by overlapping class

actions are worthy of congressional attention and that some form of minimal diversity legislation

might provide an appropriate answer to some of the problems. The remainder of this

memorandum is addressed to this issue.

IV. Overlapping Class Actions

The Committee has been told repeatedly in a variety of forums, by both defense and

plaintiff counsel, and without contradiction, that as Rule 23 is reformed to enhance judicial

supervision of class counsel, the deliberateness of the certification decision, and the judicial

review of settlements, an ever growing number of cases will be filed in those state courts where

this kind of supervision is perceived to be less demanding. This results often in multiple filings

of multi-state diversity class actions in both federal and state courts. Yet this result is precisely

the outcome that the class action device was designed to prevent. The purpose of the class action

device is to eliminate repetitive litigation, promote judicial efficiency, permit small claims to find

a forum, and achieve uniform results in similar cases. But as our Reporter has noted,
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"duplicative class litigation is destructive of just these goals .... Multiple filings can threaten

appropriate judicial supervision, damage the interests of class members, hurt conscientious class

counsel, impose undue burdens of multiple litigation on defendants, and needlessly increase

judicial workloads."

The problems generated by overlapping, duplicative, and competing class actions have

commanded the attention of many observers. According to the American Law Institute's 1994

Complex Litigation Project, the problems caused by multiple class actions are so pressing that

"[w]e are in urgent need of procedural reform to meet the exigencies of the complex litigation

problem." "Repeated relitigation of the common issues in a complex case unduly expends the

resources of attorney and client, burdens already overcrowded dockets, delays recompense for

those in need, results in disparate treatment for persons harmed by essentially identical or similar

conduct, and contributes to the negative image many people have of the legal system." American

Law Institute, Complex Litigation: Statutory Recommendations and Analysis (1984-1994) at 9.

Although the Federal Judicial Center's study focused on class-action dispositions in only four

federal districts over a period of two years, it found several illustrations of unresolved duplicating

filings, pp. 14-16, 23-24, 78-79, 163-164 (Tables 5-7). The RAND study confirmed the

seriousness of the problem. Part of this project involved intense study of ten class actions. In

four of the ten, class counsel filed parallel actions in other courts. In five of the ten, other groups

of plaintiffs' attorneys filed competing actions in other jurisdictions. Only two of the ten cases

did not experience either type of additional filings. More recent information suggests that the

frequency and number of overlapping class-action filings are growing.
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Legislative proposals to deal with overlapping actions have been pursued for several

years. In March 1988 the Judicial Conference approved in principle creation of minimal-

diversity federal jurisdiction to consolidate multiple litigation in state and federal courts

involving personal injury and property damage arising out of a "single event." This position was

confirmed in March 2001 when the Judicial Conference supported H.R. 860, the "Multidistrict,

Multiparty, Multiforum Trial Jurisdiction Act of 2001 ." The 1990 Report of the Federal Courts

Study Committee recommended, pp. 44-45, that Congress "should create a special federal

diversity jurisdiction, based on the minimal diversity authority conferred by Article III, to make

possible the consolidation of major multi-party, multi-forum litigation." Congress has

considered many bills that would provide easier access to federal courts by initial filing or by

removal from state courts. In 2002 the House of Representatives passed one of these bills, H.R.

2341.

One specific source of the concerns reflected in these legislative proposals has arisen

from state-court filings on behalf of classes that include plaintiffs from other states. Many of

these actions seek - and frequently win - certification of nationwide classes. Membership in

these classes may overlap with classes sought - or actually certified - in other courts, state or

federal. Pretrial preparations may overlap and duplicate, proliferating expense and forcing delay

now in one proceeding, now in another, as coordination is worked through. Settlement

negotiations in one action may be played off against negotiations in another, raising the fear of a

"reverse auction" in which class representatives in one court accept terms less favorable to the

class in return for reaping the rewards that flow to successful class counsel. Moreover, the

certification of nationwide or multi-state class actions in one state court poses a threat to the
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proper allocation of decisionmaking in a federal system. Individual state courts may properly

apply the policy choices of the residents of that state to those residents. But local authorities

ought not impose those local choices upon other states and certainly not on a nationwide basis.

After studying these proposals and the underlying problems, the Civil Rules Advisory

Committee authorized its Reporter to issue a "Call for Informal Comment: Overlapping Class

Actions" in September 2001. The call for comment included draft amendments of the class-

action rule that might reduce the incidence of forum shopping and settlement shopping.'

Responses to the call for comment were provided in tandem with reactions to the

proposed amendments of Civil Rule 23 that were published for comment in August 2001. The

most concerted responses were provided in major segments of the class-action conference

sponsored by the Advisory Committee at the University of Chicago Law School in October 2001.

Many additional responses were provided in the written comments and oral testimony at hearings

in San Francisco (November 2001) and Washington, D.C. (January 2002). Although this process

does not match any model of rigorous social-science research, it provided repeated evidence of

actual experiences that must not be allowed to continue. This evidence is outlined in the

1 The call for comment included three sets of possible rule amendments. The first set

attempted to end the relitigation of the same class certification issues by providing that a federal
court that refuses to certify a class because it does not meet the standards of Rule 23(a)(1) or (2) or
23(b)(1),(2), or (3) "may direct that no other court may certify a substantially similar class." The
second set of proposals sought to reduce "settlement shopping," in which counsel may take the same
settlement disapproved by one court into another court for approval. The proposal provided that "A
refusal to approve a settlement... on behalf of a [certified] class ... precludes any other court from
approving substantially the same settlement." The third set of proposals addressed the potential
clash between multiple, overlapping cases and provided that a federal court could "enter an order
directed to any member of the... class that prohibits filing or pursuing a class action in any other
court."
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summaries of comments and testimony prepared for the Advisory Committee. The question is

not whether something should be done, but what should be done and by whom.

One means of doing something about the problems created by overlapping class actions

might be through new provisions in the Civil Rules. Some relatively modest provisions might fit

comfortably within the authority of the Rules Enabling Act, 28 U.S.C. § 2072. Rule 23, for

example, might address the effect one federal court should give to the refusal by another federal

court to certify a class action or to approve a class-action settlement. Modest provisions,

however, would provide no more than modest benefits - there is no general feeling that federal

courts have experienced particular difficulties in working through overlapping actions in

different federal courts. The Judicial Panel on Multidistrict Litigation works well within the

federal system to achieve coordination and consolidation. Provisions that might address

overlapping class actions in state courts, on the other hand, are not likely to be seen as modest.

Serious objections were made to the illustrative drafts in the informal call for comments. Both

Enabling Act limits and Anti-Injunction Act limits were invoked. There may be room to adopt

valid rules provisions in the face of these objections, but to do so might test the limits of

rulemaking authority thus inviting litigation over the rules themselves.

In light of these constraints on rulemaking, and because of the sensitive issues of

jurisdiction and federalism implicated by overlapping class actions, Congress would seem the

appropriate body to deal with the question. There is a secure basis in the Article III authorization

of diversity jurisdiction to consider various approaches to consolidating overlapping class actions

by bringing them into federal court. One approach, exemplified in several of the bills that have

been before Congress, would establish minimal diversity jurisdiction in federal court for class
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actions of a certain size or scope. This approach may embody some elements of discretion;

several recent bills bring discretion into the very definition of jurisdiction in an attempt to

maintain state-court authority over actions that involve primarily the interests of a single state.

Another approach would be to rely on case-specific determinations whether a particular litigation

pattern is better brought into federal-court control. This approach could be implemented by

authorizing the Judicial Panel on Multidistrict Litigation to determine whether a particular set of

litigations should be removed to federal court. The potential advantage of this approach would

be that it could prove more flexible over time, enabling the federal court system to respond to

actual problems as they arise and to stay on the sidelines when the problems are effectively

resolved in the state courts. Yet another approach would be to authorize individual federal courts

to coordinate federal litigation with overlapping state-court actions, by enjoining state-court

actions, if necessary, when the state-court actions threaten to disrupt litigation filed under one of

the present subject-matter jurisdiction statutes. While this approach may have the apparent

advantage of leaving federal jurisdiction where it is, it also has the obvious disadvantage of

potential conflict and tension between the court systems.

Careful study will suggest still other approaches. Many of the possible approaches are

likely to provide the occasion for adapting present class-action procedures or developing new

ones. The rules committees, acting through the Enabling Act process, can make important

contributions. The nature of these contributions will depend on the nature of the underlying

legislation; some forms of legislation may present such particular opportunities that supplemental

rules-enabling authority should be included in the legislation.
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Any proposal to add to federal subject-matter jurisdiction must be considered with great

care. But the problems that persist with respect to overlapping and competing class actions are

precisely the problems of multistate coordination that can claim high priority in allocating work

to the federal courts. It is very difficult for any single state court to fairly resolve these problems,

and nearly as difficult for state courts to act together in shifting ad hoc arrangements for

cooperation. The apparent need is for a single, authoritative tribunal that can definitively resolve

those problems that have eluded resolution and that affect litigation that is nationwide or multi-

state in scope.

V. Minimal Diversity as a Possible Partial Solution

Having delved deeply into this topic, the Committee is in a position now to make the

following findings and recommendations to the Standing Committee on the Rules of Practice and

Procedure and the Committee on Federal-State Jurisdiction concerning the problems posed by

overlapping class actions:

1. Beginning in 1991, the Advisory Committee on Civil Rules has undertaken a

searching review of class action practice under Rule 23. This review has involved several

conferences, close consultation with judges, members of the bar and bar organizations,

publication for comment of several proposals, consideration of extensive testimony and

comments on the published proposals, review of empirical studies, and creation of the Working

Group on Mass Torts and adoption of its report;

2. On the basis of this extensive inquiry, the Advisory Committee finds that overlapping

and duplicative class actions in federal and state court create serious problems that: (a) threaten

the resolution and settlement of such actions on terms that are fair to class members, (b) defeat
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appropriate judicial supervision, (c) waste judicial resources, (d) lead to forum shopping, (e)

burden litigants with the expenses and burdens of multiple litigation of the same issues, and (f)

place conscientious class counsel at a potential disadvantage;

3. The Advisory Committee has given close consideration to several rule amendments

that might address the problems of multi-state class actions but concludes that these proposals

test the limits of the Committee's authority under the Rules Enabling Act;

4. Large nationwide and multi-state class actions, involving class members from multiple

states who have been injured in multiple states, are the kind of national litigation consistent with

the purposes of diversity jurisdiction and appropriate to jurisdiction in federal court. Federal

jurisdiction protects the interests of all states outside the forum state, including the many states

that draw back from the choice-of-law problems that inhere in nationwide and multi-state

classes;

5. With respect to multi-state class actions, the Advisory Committee agrees with the

recommendation of the Federal Courts Study Committee that Congress eliminate the complete

diversity requirement in complex, multi-state cases to make consolidation possible;

6. Minimal diversity legislation could be crafted to bring cases of nationwide scope or

effect into federal court without unduly burdening the federal courts or invading state control of

in-state class actions;

7. Minimal diversity legislation could resolve or avoid some of the problems posed by

conflicting and duplicative class actions;
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8. The federal and state judicial systems, class members, other parties to the litigation,

and conscientious class counsel will benefit from the efficient supervision of these multi-forum,

multi-state class actions in one federal forum;

9. For these reasons the Advisory Committee on the Federal Rules of Civil Procedure

respectfully recommends to the Standing Committee on the Rules of Practice and Procedure and

to the Committee on Federal-State Jurisdiction that they support the concept of minimal diversity

for large, multi-state class actions, in which the interests of no one state are paramount, with

appropriate limitations or threshold requirements so that the federal courts are not unduly

burdened and the states' jurisdiction over in-state class actions is left undisturbed.
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Summary of Comments & Testimony: Overlapping Classes

Michael J. Stortz, Esq., S.F. hearing 5-: Represents a drug company that has been the target of

dozens of class actions upon withdrawal of a drug from the market. Many seek medical monitoring
- some for statewide classes, some for national classes. They are pending in half a dozen state

courts. The federal MDLjudge has about 30 class actions. Plaintiff counsel have been racing to see

who can go first in getting a favorable class decision. Many of the state actions cannot be removed.

One drug store in Mississippi has been made defendant in many class actions to prevent removal.

"You can't do two medical monitoring programs," but that is the risk of multiple actions. And the

litigation risks are that "the state courts proceed on their own schedule without regard to anything

that is happening in the federal MDL." Federal courts are attempting to corral these problems. It

would help to provide some guidelines through articulated rules. Minimal diversity jurisdiction also

would help. If there is doubt about the ability to act by rule, legislative proposals would be welcome.

"There is a real problem out there. It's not scattered. It's not rare. It's very common." As

defendant, we argue that an MDL court has in rem jurisdiction to prevent some of these abuses by

injunction. Despite the anti-injunction act, "judges have created and crafted solutions, given the

pragmatic crisis they face."

There is a further problem with duplicative, overlapping discovery. The same company

officials are being noticed for depositions in different jurisdictions - there may be demands to

produce the same person for depositions in different places at the same time. Judges attempt to

coordinate, but "it's very much a liquid promise that, unfortunately," dissolves. Plaintiff counsel get

what they can in the MDL proceeding, and then try state proceedings to get what was not available

in the MDL proceeding. MDL judges are anxious to accomplish coordination.

(His written statement, 01-CV-01 1, observes that at times overlapping classes are filed by the

same group of counsel in an effort to obtain the most favorable forum. More common are filings by

different groups of plaintiffs' attorneys.)

(His written statement also suggests that the proposals to strengthen review of settlement will

be frustrated unless federal courts are given authority to limit and control parallel state-court
proceedings.)

Jacqueline M. Jauregui, Esq., S-F Hearing p 45 ff: Her finn has been defending a medical device

litigation. In the first six months of 2001 53 class actions were filed involving the same product; 35

of them alleged nationwide classes, while 18 alleged a single-state or Canadian class. 36 were

initially filed in federal court or were removed; they are now in MDL proceedings. There were 17

cases that could not be removed - or, if removed, were dismissed and then refiled in state court

with an additional and local defendant to defeat removal. These events involve a prodigious waste

of judicial and public resources, and of the defendant's resources as well. Other people in the
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product-liability arena tell me that this is a not uncommon series of events. Forjust this one device,
the cases in federal court involve 1.5% of a year's class-action filings. Half a dozen similar events
a year would mount up to 10% of the class-action filings. Minimal diversity legislation would go
a long way toward supporting MDL processes for these cases. There may be a reluctance to support
expanded diversity jurisdiction, but that is the only way to unravel this knot. Outside the mass torts
context, another client provided another example. Oklahoma state courts, through the state supreme
court, denied certification of a class. Two weeks later the same law firm challenged the same
practice on behalf of a different named plaintiff in a federal court class action. A different client in
the insurance field says that the average cost of discovery and briefing before decision of a
certification motion is one million dollars. The client in the Oklahoma litigation reflected and agreed
that her costs in this stage run from $750,000 to one million dollars. Going through that process
twice or more often is wasteful. The not-published certification-preclusion draft Rule 23(c)(1)(D)
would be a superb tool to diminish the waste.

When we have been confronted with competing class actions in different courts, it has tended
to be a competition among lawyers each of whom wishes to represent a nationwide class.
Coordination, when it has occurred, has been the result of informal efforts of defense counsel. In
financial services and insurance litigation, there has not been any sign of informal efforts of the
judges to cooperate among themselves. Coordination among judges might be a good thing, "but I
don't know whether in a state court setting judges would be willing to do that."

Gerson Smoger, Esq., S-F Hearing 73 f: For ATLA. ATLA is "rather strongly opposed to the
preclusion proposals." There has been limited study and limited ability to get empirical evidence
on the problem of dual classes, apart from "the high profile examples that we all hear about." The
proposals are designed to affect only a minority of filings, but if adopted in general terms will affect
all state-court class actions. The proposals seem to be simply a matter of telling judges to do their
jobs. "This is legislation over * * * the state judicial systems." This is a matter for state legislatures,
and perhaps for Congress; it is not a matter for the rulemaking process. Class actions commonly are
justified for reasons that bear either on efficiency or on providing a forum for small claims.

As to forum-shopping on certification, once one court has denied certification the defendant
will describe that decision to any other judge asked to certify the same class. Then it is a question
for the second judge. If the job is not being done right, the answer lies in judicial education and in
cooperation among the judges.

Settlement shopping is done by the defendant, by the person who is being asked to pay money.
If the defendant does not want to settle, there is no settlement to shop. Again, it is a question for the
judiciary. In response to a question whether a court should be able to enjoin a defendant from
settling in another court while a class claim remains pending in the first court: The settlement might
change, the procedures might change. It may not be the same cause of action. And the parties may
dismiss the federal action after the court refuses to approve a settlement. Once an action is
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dismissed, how does the court exercise continuing control? Who enforces the injunction - the

judge who issued it? But if the action remains pending in the first court after the settlement is

rejected and another court is preparing to approve the same settlement, "that's very problematic."

Overall, these problems - the 37 class actions - seem to arise "where there are high stakes and

very bad acts." When there are 37 classes, "a lot of it gets sorted out realistically fairly shortly on."

The sorting process occurs in the plaintiffs' bar; there is a self-policing. The problem of overlapping
classes is for the most part being resolved within the system. "You couldn't say that in certain

situations it's not a problem," but the tools exist to resolve it. Resolution of the actions depends on
the defendant. There is some attempt to try to have resolution even if there are multiple state and

federal actions. It is not always settlement: very few go to trial. Once the first trial or second trial

is lost on a classwide basis, plaintiffs become unwilling to put more resources into a classwide trial.
A second trial will happen only if it appears that the earlier trial or trials were not well managed; the
risk, cost, and time required deter multiple attempts.

In response to a question whether it is fair to allow multiple opportunities for certification?
How many times do we have to win before we lose on certification? Is it fair that when certification
is finally ordered, it's the whole ball game? There are many types of class actions. In a mass-tort
class action, certification is not the ball game. "The ball game is the reality of the existence of the
large torts." In a small-claim consumer class action, certification is necessary for effectuation of the
action. The discovery has been done for the first certification attempt, the issues have been explored,
so the duplication in successive certification attempts is reduced. So in the example earlier this
morning: after Oklahoma courts have denied certification, a federal judge certainly has power to
certify a class, but certainly will be influenced by what the state courts did. And there may be a new
federal element added when the new action is filed in federal court; if the law changes, there is a new
certification issue. The reality is that the multiple filings are there, but most of the federal filings will
get consolidated in MDL proceedings. A lot of the state filings will sit back "and not have activity."
A few state filings will have activity, but you will never have more than five full "trials" on
certification, and usually it is fewer than two. It is not a matter for judicial power to decide whether
to enjoin state-court cases once the federal cases are consolidated for MDL proceedings; that is a
legislative judgment. But the system is working itself out well without legislation. Informal
conversations are taking place among judges. If there is a federal MDL proceeding, the federal judge
will be talking to the state judges. Informal mechanisms also exist within the plaintiffs' bar, because
there is a coalescence of the plaintiffs' bar. There is some agreement as to who takes what roles.
When there are multiple defendants, the same thing happens on the defense side. These things "have
to happen because * * * everyone needs the efficiency. The plaintiffs don't need thousands of
hearings to attend."

(His written statement, 01-CV-017, adds several points. It is not surprising that these proposals
have the enthusiastic support of multinational corporations. But there is not sufficient problem to
warrant new rules. The federal courts do not need more cases - and defendants, if given the

opportunity, will remove virtually every class action. Class actions that involve state law belong in
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state courts. The draft proposals depart so drastically from basic federalism as to be unconstitutional.
None of the alternative proposals can disguise the impact. The idea of revising the statutes to
authorize rules that the statutes now forbid is surprising, absent any "paramount, urgent basis for
doing so.")

Jack B. McGowan, Jr., Esq., S-F Hearing 107 ff: Has defended pharmaceutical, medical-device, and
product-liability cases. The breast implant litigation provides an example of overlapping classes.
One client had 34 federal class actions around the country, three Canadian class actions, and at last
one state-court class action that was limited to a statewide class. There were also 17,000 individual
actions around the country. It cannot be said that these numbers reflect the merits of the claims: it
has been fairly well established that there is no causal link between the implants and autoimmune
disease. In another case involving phenylpropanolamine, there were two virtually identical class
actions filed in California courts, alleging violation of state unfair competition statutes and seeking
statewide class certification. "One obviously copied the other." The class actions and individual
actions are being coordinated before a single state judge. (California has a consolidation procedure
similar to federal MDL proceedings; there has been active coordination. In the breast implant
litigation, California Judge O'Neill was very active in coordinating with the federal MDL court.)
There are, however, likely to be federal actions as well. The state judge is likely to seek active
coordination with the federal judge. In California latex glove litigation, the state judge is having
conversations with the federal judge in Philadelphia who has the MDL proceeding. But for all the
efforts at coordination, state judges oftentimes try to push the litigation faster than the pace of the
MDL proceedings. That happened with the California breast implant cases; we tried cases; "they
were never tried in the MDL." The cost of parallel proceedings "is phenomenal." There have been
numerous class actions around the country in the diet drug litigation. Some seek statewide classes,
while others seek national classes. Some have been dismissed because the state involved does not
recognize medical monitoring relief. In other states medical monitoring classes were certified. (In
response to a question based on the earlier testimony that multiple filings get sorted out: "Maybe they
are sorted out at great expense." So it was in the diet drug litigation. It does not make sense to have
more than one nationwide class. "We only have one group of all the people. And it just makes no
sense.") It may be that the rulemaking process lacks power to address these problems. But then
legislation should be considered. Congress should address a problem that "is costing hundreds and
hundreds and hundreds of millions of dollars. I'm just talking about three or four clients." The class
actions often come first "because there is a major interest on the part of class action lawyers, personal
injury lawyers around the country to be there first, to get on the committee, to be a player in the
decisions around the country - not only in state courts, but in federal courts - to participate in that
activity."

The written statement submitted for the San Francisco hearing, 01-CV-010, added two points.
First was an account of a state-court class action involving laser eye surgery: when the defendant
filed a motion to compel arbitration, a second class action was filed that named an additional
defendant who could not invoke an arbitration agreement. The sole purpose seemed to be to defeat
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the arbitration demand. Second was the observation that mass-tort litigation often is launched by
the filing of multiple class actions in different jurisdictions. Commonly there is no coordination or
control of discovery, leading to inconsistent rulings that escalate the cost of litigating. And there
may be inconsistent rulings on class certification.

Anna Richo, Esq., S-F Hearing 129 ff.: Vice-President for Law, Biosciences Division, Baxter
Healthcare. Baxter never made breast implants, but inherited litigation based on the activities of a
division of an acquired company. It was named in class actions filed in ten state courts - mostly
nationwide classes, four federal courts, and four courts in Canada. Some sought worldwide classes.
None of the state actions was certified, but Baxter had to contest certification in each one. The
federal actions were consolidated. Baxter had to settle some 6,500 suits for people who opted out.
The litigation was bet-the-company for Baxter and several other defendants. The science that
exonerated the defendants came too late for some companies. Baxter did defend individual actions
on the merits; it won consecutively over 20 cases, but the cost was $1,000,000 to $2,000,000 a case.
Publicly-traded companies cannot afford to defend themselves one-by-one. And the class action is
a lever for settlement.

In the HIV Factor Concentrate litigation, Baxter was sued in class actions in three state courts
and five federal courts. The federal actions were consolidated, but no class was certified for trial in
any court. These experiences with multiple class actions brought simultaneously in state and federal
courts has shown that the MDL procedure is an effective mechanism for federal courts. But
competing multistate, multiparty actions in state courts should be removed to federal court whenever
possible. Baxter strongly supports the proposed Class Action Fairness Act.

The Reporter's Call for Comment is a thoughtful attempt to address the problems. Multiple
overlapping class actions have overreached the original goal of providing access to courts for
similarly situated claimants. The abuses have ignored the clients and enriched the attorneys. They
ignore due process and single recovery. "They have presented inconsistent and uncertain results and
have contributed to the financial crisis in which corporate America, the insurance industry, and the
American consuming public find themselves."

Another illustration is provided by five separate class actions in four different state courts
seeking damages for children inoculated with childhood DPT vaccine containing Thiomerosol. The
National Childhood Vaccine Injury Compensation Act of 1986 provides an administrative remedy
and precludes injury claims for more than $1,000 outside the statutory claims process. In an effort
to circumvent this limit, some of the plaintiffs' attorneys are seeking to represent national classes
of persons with claimed damages of less than $1,000 each. These de minimis claims, when
aggregated, could once again threaten to cripple the industry. The certification preclusion proposal,
draft Rule 23(c)(1)(D), and the settlement preclusion proposal, draft Rule 23(e)(5), are clearly wise.
"Each side will have one opportunity to make its best case on the issuing of class certification or
class settlement. The informed well-reasoned decision of the court * * * will have the final word
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on the subject." Forum shopping will be ended. Judicial resources will be preserved. The Enabling

Act gives authority to adopt these rules; in any event, the Advisory Committee should recommend

them to Congress.

Alfred W. Cortese, Jr., Esq., S-F Hearing 156 ff, 01-CV-015: The problem of overlapping

duplicative class actions has become worse. The preclusion rules in the call for comment are within

the power of the Committee to adopt to "protect Federal judges' Article Ill powers and jurisdiction.

I think that is the essence of federalism. * * * The federal courts were created to provide protection

to out-of-state residents and to provide protection against the extension of state law to other states

to the detriment of other state residents." But these are very controversial issues. They involve

exceedingly important policy choices. They have a substantial impact on substantive rights. Perhaps

these changes ought to be left to Congress. If the Committee decides it is better for Congress, the

Committee has the responsibility to participate in the process in whatever way it can "to ensure,

frankly, that Congress gets it right." The letter transmitting the Mass Torts Working Group Report

to the Chief Justice observed that the best chance of success lies in the lead of the Third Branch
"with a sensitive interaction with Congress." If not rulemaking, then the Committee should develop

a package of legislative recommendations.

Minimal diversity legislation "should rightly be a very high priority for this Committee." The

Judicial Conference is presently on record opposing such legislation. That should be worked out,
"so that nationwide class actions are tried or handled in nationwide courts, federal courts." Dealing

with overlapping classes will (1) avoid the waste of duplicative litigation; (2) prevent use of

overlapping actions for interim strategic effects, the need to win 50 separate certification hearings

until there is res judicata; and (3) to minimize forum shopping. Sequential forum shopping is much

more invidious in class actions than in individual actions.

Even with minimum diversity legislation, the preclusion rules would serve a purpose because

there will be a certain number of competing state class actions that are limited by a state's

boundaries.

John Beisner, Esq., D.C. Hearing 7-16, and written statement (01-CV-27): Class Action Watch has

reported a study of 50 federal MDL proceedings that involved class actions. The research has been

completed as to 35. There are competing state-court class actions with respect to more than half, and

the number of competing state-court actions tends to increase as the federal MDL proceeding

continues. Many of the federal proceedings that do not encounter competing state-court actions
involve subjects that cannot be litigated in state court, as with securities actions. The Committee

should consider carefully adopting rules that operate only within the federal courts, such as the

proposal that a federal court cannot certify a class after another federal court has refused to certify

substantially the same class. Although in present circumstances that would leave the plaintiffs free
to migrate to state court, adoption of minimal diversity class-action jurisdiction would bring the

actions back to federal court. It is hard to find empirical data, but I have had personal experience
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with attempts to persuade another federal court to certify a class that has been denied certification

by an earlier federal court. The Advisory Committee should express support for the pending

minimal diversity bills. The added burden on the federal courts may not be as great as some fear,

since even now federal courts commonly have to deal with some part of multiple actions and devote

time to efforts to coordinate them. In present circumstances, it is easier to establish federal

jurisdiction of a slip-and-fall action than a multistate class action. "The interstate class actions

involve more people, more dollars, and more interstate commerce issues than any other sort of

lawsuit that's out there, yet, by and large, they're being excluded from our Federal Court system."

(The Vol. 3, No. 1 issue of Class Action Watch made available at the hearing by an unidentified

member of the audience reports a different survey sent to 75 Fortune 500 companies, with 24

responses. The 24 respondents reported 465 sets of multiple filings in an I 1-year period. The

median number of actions filed in a single "set" was 24.)

The written statement adds that class actions have become "universal venue" suits - a

nationwide class can be filed anywhere an attorney can find a representative plaintiff. Increasingly,

class actions have become a state-court phenomenon, so much so that the marginalization of federal

courts makes it a real question whether much can be accomplished by improving federal practice.

Overlapping and competing class actions are "destroying the legitimacy of the class action device,"

spawning "an endless litigation cycle." There is a risk of settlement bidding, and races to the bottom.

The written statement is supplemented by a copy of an article by Mr. Beisner and Jessica

Davidson Miller, "They're Making a Federal Case Out of It... In State Court," Civil Justice Report

No. 3, September 2001, The Manhattan Institute Center for Legal Policy. The article reports findings

of the County Court Research Project, detailing experience with nationwide class actions in state trial

courts that have attracted particularly high numbers of such actions. A wealth of detailed evidence

is provided.

Victor E. Schwartz, Esq., for American Tort Reform Assn. and American Legislative Exchange

Council, D.C. Hearing and Written Statement, 01-CV-031: The published proposals will augment

the incentives for plaintiffs to divert massive class actions to state courts. It is common practice to

recruit a representative plaintiff from the state of a defendant's principal place of business. Or the

plaintiff may sue a local manager, agent, or retailer to defeat diversity- an example is an action that

involved the sale of 120,000 [or 140,000] vehicles in which the plaintiffs added as defendant a

salesperson who had sold 14. The "fraudulent joinder" doctrine has had little effect. Its weakness

is exacerbated by the rule that bars removal on the basis of diversity jurisdiction after more than one

year. The best solution would be minimum diversity legislation for class actions. But until then,

Civil Rules provisions could help. A rule could encourage "the highest degree of scrutiny consistent
with existing law in determining whether either plaintiffs or particular defendants in removal actions

are nominal or real." If a local retailer or distributor is named in a class action against a large
manufacturer, the judge "should conduct a hearing to determine whether the plaintiffs' counsel truly

intends to enforce a judgment against that local defendant." Sanctions similar to Rule 11 sanctions
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could be adopted for enforcement. Steps should be taken to ensure that when there has been an

MDL consolidation, later-filed cases are retained in federal courts rather than remanded to state

courts so that they may be considered for the consolidation. And the Committee should consider
"whether it has the authority to promulgate a rule addressing the procedural opportunities to

fraudulently destroy diversity which are created by the one-year removal requirement." If the

Committee concludes that it lacks power, it should recommend legislative amendments to Congress

establishing a longer period for removal.

Thomas Y. Allman, Esq., D.C. Hearing 105-110, 111-113: Plaintiffs have a seemingly unending

ability to sue in several states successively. It is astonishing to learn that a defendant can win by

defeating class certification in several states, and then lose: "how many times do I have to win before

the class doesn't have to be certified"? The certification preclusion proposal is good; if it requires

amendment of the Rules Enabling Act, that should be done. Another approach would be to

encourage the states to enact similar, parallel, or reciprocal rules; but there is reason to be concerned

that not all states will go along - particularly the states that are more likely to permit improvident

certification. Settlement preclusion also would be good; it is improper for a court to approve a

settlement that another court has refused to approve. "There are courts that are willing to do this."

Defendants should refuse to participate in seeking approval by another court after a rejection. The

one personal experience worked out that way - our agreement to submit the same settlement to a

second court was conditioned on approval of the federal court that refused approval. The federal

court "did have a problem with it" and we stayed in federal court. A rules amendment would help;

it would help even if it addressed only federal courts, not state courts. Federal courts should be

encouraged to make maximum use of the power they have under the anti-injunction act; the current

"knee and hip litigation" is an illustration. We should focus on what is a national class action,

looking to citizenship of class members, the amount in controversy, and the nature of the

controversy. The best remedy would be to support minimal diversity jurisdiction for national class

actions. Together with MDL procedures, concentration of these actions in federal court would be

a big help. (His written statement suggests that Rule 23 might provide that a person who seeks to

represent a class commit to not seeking certification by another court; he recognizes the difficulty

that other representatives could be found. The obvious solution is to authorize federal courts to

enjoin state-court certification proceedings. Minimal-diversity jurisdiction is still better.)

Lewis H. Goldfarb, Esq., D.C. Hearing 132-140: Overlapping class actions are a serious problem.

It is important to distinguish the circumstances that give rise to them. They may arise because

competing lawyers choose to file actions "all over the country." But they also may arise as a

calculated strategy of a common group of lawyers. A "joint venture and fee agreement" is provided

with the written statement. This agreement establishes strategies among cooperating lawyers that

include filing multiple state class actions "in order to coerce settlement. That is the kind of situation

that I'm used to dealing with and that many others are used to dealing with." Another illustration

is provided by the many cases filed involving every pharmaceutical product that includes PPA. "No

one, no lawyer should be able to march into court on behalf of millions of clients and ask a judge
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down in Plaquemine in Louisiana to decide that some pharmaceutical ingredient is harmful. I mean,
that's ajob for the FDA." The same is true for vehicle components. (His written statement, 01-CV-
019, adds that "[t]he proliferation of such lawyer generated class actions is one of the many
unfortunate by-products of the tobacco settlement - plaintiffs' lawyers, believing their own press,
now see their clients as the public at large, and believe that the public is somehow served by
whatever settlement they can extract from a deep pocket defendant, regardless of who gets the
payoff." One client had 25 nearly identical state-court class actions filed against it in a 2-month
period. Another was sued in six, and threatened with 30 more - it took more than a year to get
them dismissed, at considerable cost and after suffering substantial adverse publicity. The
overlapping class proposals are creative and effective solutions, but they will have no impact at all
when the cases are all filed in state courts, and they will take years to implement. The Committee
should endorse minimal-diversity class-action jurisdiction bills.)

Prof. Ian Gallacher, D.C. Hearing 141: Asks the committee to support the legislation pending in
Congress.

Michael Nelson, Esq., D.C. Hearing 161 f: One of his clients is defending a number of state-court
class actions. In each, the complaint disclaims any recovery greater than $75,000 for any class
member. Plaintiffs clearly are trying to avoid federal court. The discovery in these cases "is
astronomical." One judge has ordered discovery of 80,000 e-mails from one corporate defendant.
Minimum diversity legislation would go a long way to address these issues. "The preclusion rule
* * * would also help." And something should be done to regulate voluntary dismissal. A client has
encountered this dilemma: A class action was started by a firm, and remains pending. A lawyer left
that firm and started an identical class action at a new firm in one state; it was voluntarily dismissed
after motions to dismiss were filed. The action was then filed in a second state, again alleging a
nationwide class. The law of that state was changed and that action was dismissed. A new action
was brought in yet another state. Something should be done to stop this. (His written statement, 01-
CV-02 1, observes that the effectiveness of federal class-action rules depends on establishing federal
court authority to manage and control overlapping state and federal actions. Overlapping actions
increase the plaintiffs' opportunity to achieve certification in at least one forum: the defendant can
never win, and the millions of dollars in costs to defend each action create pressure to settle to buy
peace "at a premium to avoid potentially catastrophic results in any one forum." The Committee
should go further than the proposed amendments to take every opportunity to remedy the problems
created by overlapping class actions.)

David Snyder, Esq., and Kenneth A. Stoller, Esq., D.C. Hearing 167 ff.: Representing the American
Insurance Association, notes the perspective of insurers: They are "the financial managers of the civil
justice system, * * * a pass-through mechanism between plaintiffs and defendants." Insurers,
increasingly, are also defendants in class actions. Insurers also work with public-interest groups to
bring about safer workplaces, safer products, cleaner air, and so on. From these perspectives, the
most important reform is to address the problems that arise from decision by state courts of class
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actions with nationwide significance. The state courts are not equipped to do that. Federal courts
should be restored to their "appropriate and constitutional role in the class action situation." An
example is provided by an action in a Washington State Court asserting "diminished value" claims
on behalf of a class that includes residents in 27 different states. The National Association of
Insurance Commissioners joined in an unsuccessful attempt to win review of the certification. They
urged that the effect of the class certification is to apply Washington law extraterritorially to all these
states, depriving state regulators and legislators of the power to regulate within their own states.
(The written statement, 01-CV-022, urges the Advisory Committee to "implement, or at least
support," minimal diversity reforms. Federal jurisdiction is particularly appropriate when the legal
issues are subject to litigation and adjudication in many states, the law varies significantly across
state lines, and the industry involved is heavily regulated by state systems.)

Robert Scott, Esq., for Lawyers for Civil Justice, D.C. Hearing 175 ff.: The proposed rules changes
do not go far enough. The plaintiffs' bar now routinely seeks class certification of product liability
claims, creating "bet the company" cases. The mere fact of aggregation is enough to coerce
settlements. These multi-million dollar transfers have significant long-term implications for the
economy and for society. The race for certification leads to overlapping actions in state and federal
courts, "trampling on the due process rights of the defendant." The class representative claims to
represent unknown numbers of people, most of whom do not even know of the class action, probably
would not seek to vindicate the claimed rights, and in many cases would object to being thrust into
a court proceeding without their knowledge or consent. The opt-out change in 1966 was wrong.
Federal-court oversight is increasingly important: "It is not uncommon to observe overlapping
putative class actions in Federal and State Courts by the same or different groups of plaintiffs'
counsel." First, the Advisory Committee should support minimal diversity legislation. A preclusion
rule also should address "the problem of multiple conflicting, overlapping, and competing class
actions because of the increasing frequency of competing and overlapping parallel suits." The
present system leads to waste and inefficiency. It also leads to inconsistent rulings both on
substantive matters and on discovery. Coordination is attempted in some cases, on an informal basis,
but when it works it is only after great expenditures of money, time, and other resources. (The
written statement, 01-CV-038, adds that a rule or statute should bar mass tort actions on a
consolidated or class-action basis "because such trials result in the deprivation of both plaintiffs' and
defendants' due process rights.")

Stephanie A. Middleton, Esq., D.C. Hearing 184 ff.: The better federal courts become in the fair
processing of class actions, the more irrelevant they become. Plaintiffs go to state courts and frame
actions that cannot be removed. Overlapping, competing, copycat class actions require defendants
to submit to coercive settlements. Most state courts are very good, but it takes only one or two state
courts to be open to abusive class actions to allow the abuses to continue. State courts also lack the
resources available to federal courts. One current area involves the managed care industry. There
is a federal MDL proceeding in which the judge is carefully considering all motions to dismiss, for
discovery, and so on. Meanwhile, state courts have certified parallel class actions, heavy discovery
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proceeds, and the cases are headed for state-court trials. The first the industry learned of these
actions was not by filing, but by a story in the Wall Street Journal; the Journal was told by the
lawyers that they were going to force settlement by driving down the defendants' stock prices. There
are abuses, "and there are some very sophisticated, very well financed, very good attorneys who do
know how to force settlements." We cannot explain to our clients how we can be sure that we are
buying peace, what class actions are about, how we can budget for them. The Advisory Committee
should support minimal diversity jurisdiction. In response to a question, the federal MDL
proceeding is a bit unwieldy, but the judge is considering every motion; the problem is that there are
unremovable actions in about 20 state courts. (Her written statement, 01-CV-032, urges adoption
of a preclusion rule to "enforce a denial of certification" by barring attempts to obtain certification
of any substantially similar class no matter who might appear as representative. A preclusion rule
precludes serial forum shopping, but leaves plaintiffs free to use other procedural devices. In
response to a question at the hearing, she observed that a preclusion rule that operates only among
federal courts would not address the real problems, which arise from state proceedings. The written
statement also offers examples of cases in which state courts seek to fix the law of a single state on
all states through nationwide class actions. She further observes that there is a drug store in
Jefferson County, Mississippi, that has been made defendant in many actions - commonly to be
dropped after expiration of the time allowed to remove a diversity action.)

David E. Romine, Esq., D.C. Hearing 256-257: The proposal to give preclusive effect to a federal
court's refusal to certify a class has good and troubling aspects. Description of a case in which the
federal court enjoined a competing state class action seemed an appropriate step. But states are
entitled to have their own procedures, and it is not clear that a federal court should be able to say that
a state court cannot certify a state class action.

Walter J. Andrews, Esq., D.C. Hearing 276-280: Class-action practice raises the costs of insurance
more than any other litigation activity. Competing and overlapping class actions multiply expense
with motions practice, discovery, certification, scheduling, and other pretrial procedures occurring
simultaneously on multiple tracks. The likelihood of inconsistent decisions impairs the proper
consideration of claims and defenses. There may be outright forum shopping. Alternatively,
multiple actions may be filed for strategic purposes. "[R]eforming this practice is perhaps the most
fundamental problem with the present class action practice * * *." Plaintiffs have unfair
opportunities to relitigate endlessly the certification question, and to impose unmanageable discovery
demands.

Judith Mintel, Esq., State Farm Mut. Auto. Ins. Co., D.C. Hearing 294-301 and Written Statement,
01-CV-040: State Farm is defending a large number of class actions; 90% of them are in state court.
They have experienced "drive-by" certification ordered before service of process. State court actions
often involve major policies pursued across the country. One example is the use of crash parts not
made by original equipment manufacturers. Many states have concluded that it is desirable to use
these parts to reduce costs and insurance premiums, to promote international trade, and avoid
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monopoly pricing in an area that involves tens of millions of people and billions of dollars. After
winning or settling 19 actions, a court in Southern Illinois entered a $1,800,000,000 judgment for
a nationwide class finding the practice unlawful. Diminished value cases are coming next. "[W]hat
I'm seeing in these cases, these are federal questions * * *." It would help to have a rule that denial
of class certification by a federal court precludes certification of the same class by a state court. (Her
written statement supports minimal diversity jurisdiction bills. It also provides much greater detail
about the multiple overlapping state-court class actions encountered in the non-OEM crash parts and
diminished value cases. Following the Illinois judgment in the crash-parts case, State Farm "no
longer issues repair estimates using non-OEM parts." There is also a detailed statement that some
state courts persist in certifying nationwide classes to apply their own law to outlaw practices that
are in fact lawful in some or many of the states included in the class.)

Sheila Carmody, Esq., D.C. Hearing 301-310, and Written Statement, 01-CV-050: There is a
problem with overlapping class actions so severe as to require action. Minimal diversity jurisdiction
is desirable. Preclusion rules also are desirable. "I have cases, substantially similar cases in Arizona,
Florida, Maryland, Washington, Illinois, Louisiana." The enormous costs of defending include a cost
no one has yet mentioned - not just document searches, but document retention. One particular
case is an illustration of the origins of these actions. Deposing the class representative in our action,
we were led to his deposition in another action in which he also represented a nationwide class. In
that deposition he stated that he had told counsel he did not want to be representative in the present
action, but they kept calling and finally he agreed. He repeatedly stated that he was thinking about
dropping the present action, and that he did not bother to open communications from class counsel.
But the case continues. (Her written statement offers examples of two other cases in which class
representatives stated that they had not been injured by the practices complained of in the class
action. She adds that nationwide class actions are being filed in state courts to avoid MDL
consolidations in federal courts. The testimony of some that the problems are being worked out
informally "is not supported by the countless simultaneous class actions that are being litigated even
during this Comment period." The Committee should consider supporting minimal diversity
legislation. There also is a problem with "sequential forum shopping" in which a denial of
certification in one court is followed by filing in another court. The Committee should support a rule
change or legislation that establishes preclusion on the certification issue.

Bruce Alexander, Esq., D.C. Hearing 310 ff and Written Statement, 01-CV-041: Minimal diversity
is good. One example is a series of eight successive litigations; seven were filed by the same firm,
six of them within three days and in six different jurisdictions. The plaintiffs lost all of the
certifications, but the defendant had to litigate the issue every time. It also would be useful to have
a rule that once a federal judge has denied certification, no court can certify. But the alternative
approach that would preclude a lawyer from making successive attempts to achieve certification
should be rejected - it is in all practical respects a regulation of the practice of law. There is
another problem not yet mentioned. Class action counsel will have a local practitioner file an action
that includes a small federal claim with small state claims; after the time to remove has passed, the
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complaint is amended to add class allegations. This strategy should not be allowed to defeat
removal. The remedy is to provide that addition of class allegations starts a new period for removal.

Bruce S. Harrison, Esq., D.C. Hearing 327 ff. and Written Statement, 01-CV-060: After years of
employment discrimination class actions in federal court, it looks as if the focus will shift to state
courts. One example is presented by an opt-in action in federal court under the Fair Labor Standards
Act that is duplicated by an opt-out class action pending in a Washington state court. If the state
action proceeds, it will be a race to judgment. It is not at all clear that judgment in the state action
will be good for class members, because the state law sets a much higher standard for liquidated
damages than the standard set by federal law. There is a risk that the rights of employees will be lost
in the shuffle. There is a further problem of what law to apply in the Washington court: the class
includes members from states with differing laws, including five states that do not even have fair
labor standards laws - will the court apply its own law? Will it group claims according to
similarities of state laws? The class action fairness acts should be passed by Congress. The Rules
Committee should study amendments, as to the Anti-Injunction Act, that would give federal courts
power to prevent competing class actions in state courts.

Linda A. Willett, Esq.., 01-CV-028: The Reporter's Call for Comment and testimony of McCowan
and Richo in San Francisco "more than adequately set forth the enormous problems created by
duplicative class actions and strengthen our belief that the filing of competing suits is an egregious
abuse of the intended purpose of class action litigation." The remarkable work of coordinating
federal and state actions in the breast implant litigation serves to show how difficult the enterprise
is. The coordination came "only after a number of chaotic years during which corporate defendants
were forced to pay exorbitant settlements in order to avoid the substantial economic threats posed
by competing class actions, endure the often unfair treatment in state courts as out-of-state parties,
fell victim to the inconsistent, or absent, application of Daubert standards to scientific evidence, and
literally spent thousands of valuable work hours and millions of dollars attending the often repetitive
discovery coming from all fronts." Plaintiffs' counsel have learned from the eventual tour de force
accomplished by Judge Pointer in effecting substantial coordination with state courts; they now
"strive to file their overlapping actions in courts that history has demonstrated are less apt to
cooperate with federal court efforts to coordinate litigation." Similar problems are looming in the
growing number of class actions filed against manufacturers of products containing
phenylpropanolamine. (These actions are described at length. Plaintiffs' attorneys "appear to intend
to move at warp speed to the end game - settle now - using the threat of overlapping class actions
to convince defendants they should pay now or suffer. That may be effective, but it is not fair!")
The draft proposals dealing with overlapping class actions and preclusion would be a modest
improvement. The Advisory Committee has authority to adopt such proposals. But if it decides not
to adopt them, it should recommend a comprehensive package of meaningful rule and legislative
proposals. The Advisory Committee should support minimal diversity jurisdiction legislation. But
even with such legislation, preclusion rules will be necessary because "individual competing state
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class actions would continue to cause waste and inefficiency, in terrorem strategic effects, and unfair,
sequential forum shopping."

Donald J. Lough, Esq., 01-CV-029: Details the experiences of Ford Motor Company. "Overlapping
class actions are one of the biggest legal problems confronting Ford today * * *." "In the past ten
years, average annual class action filings against Fort have increased by 1,600%." There are three
types of overlapping classes: concerted, competing, and copycat. (1) "Concerted class actions are
multiple cases in multiple courts alleging essentially the same class claims by the same lawyers. *
* * Concerted class actions are the preferred method of forum shopping in class actions." Several

examples are offered of concerted filings against Ford. "No legitimate purpose is served when a
single lawyer or a group of lawyers acting in concert file multiple cases seeking the same relief for

the same people." (2) "Competing class actions allege essentially the same class claims by plaintiffs'
lawyers who are not working together. In these cases, rival counsel race to the courthouse to be the
first to obtain class certification or a settlement." Among the examples is "[a]n eruption of
competing class actions immediately follow[ing] a joint announcement * * * of a recall of 6.5
million tires * * *. More than 100 class actions were filed, mostly in state courts, by nearly 100 law
firms. In the most egregious case, one plaintiffs' lawyer anxious to get a lead on his rivals literally
'sued first and asked questions later' - the day after the recall announcement, he filed a form
complaint with hundreds of blanks where the names of the parties, the products and the liability
theories were to be inserted." [94 of the actions have been consolidated in federal MDL proceedings;
7 "remain trapped in state courts" because they were remanded before the MDL consolidation. The
federal judge has achieved an unprecedented level of cooperation between the state and federal
courts.] Competing actions follow a common pattern: "competing class actions filed in quick
succession following publicity about a recall, termination of a product or a government
investigation." "The interests of consumers and judicial efficiency are not served when dozens of
different law firms purport to represent the same class of plaintiffs. Certainly, public confidence in
class actions and the legal profession is diminished by the spectacle of feeding frenzies among
contingency fee lawyers competing to control cases." (3) "Copycat class actions are filed after a
decision by one court on class certification or the merits. Copycat cases are filed for three reasons:
to end-run a prior denial of class certification, to capitalize on a class certification order entered by
another court or to interfere with a potential settlement." Examples are given. As to solutions:
"Overlapping class actions are filed predominately in state courts because plaintiffs' lawyers avoid
federal court in favor of state courts with lax class certification standards." The Advisory Committee
should support minimum-diversity legislation. The Committee also should adopt a rule that denial
of class certification by a federal court precludes all federal courts from certifying substantially the
same class. Courts should be empowered to impose sanctions on counsel who without good cause
attempt to relitigate a federal court's denial of certification, or who unreasonably and vexatiously
multiply class actions by filing overlapping cases. And proposed Rule 23(g)(1) on appointing class

counsel should require appointment of class counsel at the outset of the case to discourage "piling
on" by multiple filings.
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Patrick Lysaught, for Defense Research Institute, 01-CV-033, 034, 046, 047: The second section,
32-56, responds to the Reporter's Call for Comment. It pursues many themes. (1) First is a
statement that the problem of overlapping class actions is severe. The problem arises because
counsel can derive economic benefit from a class action, leading to competing filings in an attempt
to gain control of the litigation. Few courts would countenance multiple filings by a single plaintiff,
whether represented by one counsel or many; "[u]nfortunately, in class action litigation, this is the
rule, rather than the exception." Examples are provided. In the Fen-Phen litigation, 58 class actions
were filed in federal court and 75 in state courts; when Baycol was withdrawn from the market, 56
class actions were filed in federal courts, and 64 in state courts; when Rezulin was withdrawn, 64
class actions were filed in federal courts, and 24 in state courts; in litigation involving an "orthopedic
medical device," 37 class actions were filed in federal courts, and 18 in state courts. A Federalists
Society survey provides further information. (2) Due process requires that an attorney who seeks
to represent a class vigorously pursue the best interests of class members. "Filing of multiple and
competing class actions generally demonstrates that such is not the real goal." Defendants face
potentially enormous and completely unnecessary costs. The deliberate effort of federal MDL courts
to provide due process "often permits judges in state court the opportunity to proceed far more
'expeditiously.' * * * There are genuine reasons for concern about maintaining and securing due
process because state courts often lack the resources to appropriately address the issues and
sometimes do not neutrally apply the law." Defendants face the incredible due process dilemma that
they have to relitigate the same defense "over and over until eventually a loss occurs in some court.
Resulting pressures on the companies' resources and its stock prices are enormous." (3) What is
needed is a mechanism that enables a single federal court to take control of all class-action litigation
that arises from the same transaction or occurrence and involves the same claims. That will require
ready removal of state actions to federal court. At present, cooperation between federal and state
courts "is the exception, not the rule." (4) It may be difficult to win adoption of either form of the
Rule 23(g) draft on competing class actions, but it is worthwhile. The purpose is to maintain the
authority of a federal class-action court and the integrity of federal class-action procedure. The first
alternative allows regulation of competing litigation in any form; this is necessary to reach state
procedure that involves massive joinder without class procedures, as in Mississippi's "all for one"
proceedings. The second alternative, which allows control only of state-court class actions, would
be less effective. The provisions in (g)(2) and (3) that authorize deference to state courts, or
coordination with them, are useful, but "much more could be done to provide helpful insight."
"Virtually all class actions, unless strictly limited to citizens of the forum state, should be supervised
by a federal court. Although state courts have many outstanding judges, simply put, seldom do they
have the same level of resources available to federal court judges." (5) "[R]elitigation of the same
class action issues once a court * * * has denied class certification is virtually never appropriate."
Unless denial of certification has res judicata effect, failure to meet the requirements of Rule 23 in
one proceeding becomes meaningless. A rule such as proposed 23(c)(1)(D) "should be unnecessary,
but that is not the case." The rule should not depend on the court's determination to issue a
preclusion order; preclusion should be automatic. It would be very helpful to provide detailed
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guidance on the reasons that defeat preclusion - whether a later class involves substantially similar
claims, issues or defenses, or whether a difference of law or change of fact creates a new certification
issue. It is proper to bind absent class members - only the issues actually addressed are precluded,
and class members remain free to pursue individual actions or substantially different class actions.
To be sure, creative state legislatures or courts may seek to lower the bars to certification, thus
defeating preclusion, but the effort is worthwhile. The alternative that would add a factor to Rule
23(b)(3), inviting the court to consider as part of the superiority determination whether any other
court has refused to certify a substantially similar class, is reasonable. But it should be made clear
that preclusion applies only if the due process rights of the parties were protected by a state court
denial of certification, and that there must have been written findings of fact and conclusions of law
so that the federal court can determine whether the reasons for denying certification still apply. (6)
Settlement finality will reduce the practice of settlement shopping. This is eminently fair. The
exceptions that allow approval of a substantially different settlement, or approval of substantially
the same settlement in face of changed circumstances, are important and "make good sense." But
there must be clear guidelines, preferably in the Note or at least in developing case law, to establish
what is meant by "'substantially the same,' or not." And if a new court concludes that a second
settlement is not substantially the same, it should be made clear that the first court has power to
enjoin approval of the settlement. And in any event, appeal should be permitted from the
determination whether the settlement was substantially the same. Changed circumstances may relate
to the development of the litigation from infancy to maturity. Changes in the defendant's financial
condition are relevant. So are changes in the strength of the liability issues. The alternative, which
would add a provision to (e)(1)(C) prohibiting approval of a settlement rejected by another court, is
preferable because it is a stronger admonition. [Reporter caution: this comment may reflect a
misleading suggestion in the call for comment. The (e)(1)(C) alternative affects only approval by
a federal court; it leaves state courts free to approve a settlement rejected by a federal court.] (7) The
Rule 54(b) analogy rule that would allow entry of final judgment refusing to certify a class or to
approve a settlement "is the best of the various alternate approaches." It is best because it goes
beyond issue preclusion. Class members are bound. There is no need to worry about confusions of
the right to appeal: there should be a right to appeal a certification decision. (8) The alternative that
would preclude a lawyer from directly or indirectly seeking a second certification decision is not
likely to be much help. It will be difficult to stop indirect participation. And this approach is no help
when competing class actions are filed by different lawyers.

Part III, pp 57-62, reviews again the problems caused by multiple class-action filings. The
perspective again is that the increasing control of class actions by federal courts, and particularly the
unwillingness to use class actions to address mass torts, has led to filings in state courts that have
proved friendly to plaintiffs and hostile to defendants. The Advisory Committee should support
minimum diversity jurisdiction; to avoid occasional wrangling, it would be better to set the same
$75,000 amount-in-controversy threshold as is used in § 1332 for ordinary diversity jurisdiction. In
the alternative, federal removal jurisdiction could be established to reach: "(a) any class action or
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consolidated proceeding; (b) pursued on behalf of citizens of more than one state; and (c) that
ARISES from a transaction or occurrence implicating interstate commerce * * *."

Alan B. Morrison, Esq., 01-CV-042: Makes points in three parts. (1) It is important to distinguish
simultaneous from consecutive class actions. Simultaneous actions create problems of coordination
in discovery and timing of certification motions, and most importantly problems of defining which
court has ultimate authority. Consecutive actions involve second attempts by those who have failed
in certification or settlement; there are not as many of these. The evidence that must be gathered to
identify and assess the problems is different for these two different situations. (2) Action in either
area involves potential intrusions on state-court power, and on the freedom of litigants to choose a
forum. Proposals such as minimum-diversity jurisdiction have been extremely controversial, and
so far have failed in Congress. "[T]his is an area in which the rulemakers should be reluctant to tread
because it is more political than procedural." Congress has not considered legislation focused on the
consecutive actions. (3) The models in the Call for Comments have limits. The certification
preclusion model depends on interpretation of what is a substantially similar class, and what changes
of law or fact may justify reconsideration of the same class certification. If a federal court decides
these questions, it must act by injunction; that is intrusive. If the second court decides, as usual with
res judicata, the limit on the second court may be ineffective. The alternative models fare little
better. An attempt to treat denial of certification as a final judgment does not square preclusion of
absent class members with due process: no class has been certified, so how can they be bound?
Lawyer preclusion intrudes on regulation of lawyer activities, a matter left to the states; litigation of
"indirect" involvement "would, at best, create a lengthy digression from the main case." The
proposals dealing with federal-court control of state-court actions encounter the difficulty that a court
has no personal jurisdiction over absent class members until a class has been certified and an
opportunity to opt out has been given. Once a person opts out, moreover, there is nothing to prevent
an individual action, and no apparent basis for barring the opt-outs from filing an independent class
action.

Exxon Mobil Corp., 01-CV-059: Class action practice, designed to eliminate repetitive litigation,
to promote judicial efficiency, and achieve uniform results has developed into a practice that
"perverts each of these original goals." Exxon Mobil has "seen an increase in competing class
actions filed against it in different state courts." These actions are used "to avoid federal jurisdiction,
consolidation, and oversight * * *." The most effective means of addressing these problems require
legislative action, including the pending minimal diversity legislation. The Judicial Conference
should support this legislation.

ABA Antitrust Law and Litigation Sections, 01-CV-069: "[W]e strongly favor the Advisory
Committee's continued efforts to address these issues. Overlapping and competing class actions
continue to be a problem for practitioners * *
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Association of the Bar of the City of New York, 01-CV-071: Attaches a June 1, 2001 letter

addressing the rules proposals that later were circulated with the Reporter's Call for Comment. The

proposals seem better fit for legislation than rulemaking. Concern about Enabling Act limits is an

impediment that suggests Congress should address these issues. The preclusion proposal, moreover,

raises other questions: what is a "substantially similar" class? How long would the preclusion last?

Civil Division, U.S. Department of Justice, 01-CV-073: The Committee should continue to review

Rule 23 amendments "to clarify or enhance the authority of district courts to issue orders concerning

duplicative or overlapping class actions." The problems that were identified in the Committee's

April 2001 draft "merit further examination."

Prof. Martin A. Redish for Lawyers for Civil Justice, 01-CV-074: The problems addressed by the

overlapping class proposals "are extremely serious ones." The problems asserted by many are

overstated. "[I]t is essential that the Federal Rules provide for a mechanism to prevent the

inescapable and severe harms that flow from the problem of overlapping class actions." Permitting

another court to certify a class that a federal court has refused to certify "enables plaintiffs' lawyers

to use the class action device as a means of legalized blackmail. * * * [D]efendants are effectively

forced to 'buy' litigation peace." The resulting forum shopping is much worse than the single
federal-state choice that animates Erie doctrine. It is necessary to extend preclusion beyond the
particular representative who failed to win certification. Class members remain free to bring
individual actions. In any event, in most class actions it is the attorney, not the named plaintiff, who
is the real party in interest. The proposed preclusion rules, moreover, include rules that run in both
directions - refusal by a state court binds federal courts, and refusal by a federal court binds other

federal courts as well as state courts. Such preclusion is far less invasive than an injunction to
protect a federal judgment. But empowering a federal court to enjoin an overlapping class action
is itself proper federalism; the in-aid-of-jurisdiction exception in § 2283 "clearly authorizes such
relief." This interpretation brings that exception in line with the relitigation exception. Section 2072
permits adoption of such a rule; Rule 13(a) already has the effect of precluding litigation in state

court on a claim that ought to have been asserted as a compulsory counterclaim in federal court.

The Committee should support minimal diversity legislation, "fulfilling its role as an important
partner in the fashioning of modern federal procedure." Anecdotes about the abuse of class actions
in state courts show that "concerns about prejudice towards out-of-state interests go considerably
beyond the purely theoretical." Indeed, established doctrine rests on a form of minimal diversity -
only the citizenship of the named class representatives is considered in determining whether there
is diversity jurisdiction.

Denise P. Brennan, Esq., 01-CV-080: Concurs in the statement filed by Bruce Alexander; see above.
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Beverly C. Moore, Jr., Esq., 01-CV-083: "The impetus for many of these Rule 23 'reforms' ***
comes from large corporate defendants who are frustrated that clever plaintiffs' counsel can forum
shop to find a judge somewhere who will certify a class, meaning that such defendants cannot
consistently rely upon federal judges disproportionately appointed by Republican presidents to deny
class certification." "This is very selective forum shopping," aimed at a small number of local courts,
often courts with only a single judge so the plaintiff knows who will get the case. It is to the
Committee's credit that it decided that it could not adopt minimal diversity proposals under the
Enabling Act. The certification proposal in the Rule 23(c)(1)(D) draft "is unnecessary because forum
shopping for a pro-class action federal judge has not been a particular problem." If a class
certification is not final, why should a denial be final? And federal courts generally give great
deference to a prior class denial by another federal court - there is no need for res judicata. More
importantly, a new class counsel may be able to "fix" the cause of denial; the fix may not lie in a
change of fact or law, but a different crafting of the same facts and law. An injunction against
related class actions, as the draft Rule 23(g) would permit, also is unnecessary; federal courts address
these problems through J.P.M.L. tag-along rules and § 1404 transfer.

Mortgage Bankers Assn., 01-CV-087: Understanding that there are legitimate issues of Enabling Act
Authority, immediate reforms are needed to address multiple class actions. Most MBA members
have mass consumer bases, and are heavily regulated by both federal and state law. That supports
multiple class actions. In the last several years "over 200 materially identical class actions
challenging lender-paid compensation to mortgage brokers under the Real Estate Settlement
Procedures Act * * * have been filed all over the country." There is naked judge-shopping. In at
least seven instances a single lender has been sued on three or more occasions, each suit challenging
the exact same practice on behalf of a putative nationwide class. Even when the actions are in
federal court, MDL processes do not always work: several members have failed to achieve
consolidation of parallel actions, while another has won consolidation in seemingly identical
circumstances. And MDL processes cannot work when the fillings are sequential, not simultaneous
- members have had the experience of defeating class certification, "only to have the same
plaintiff's counsel or copycat counsel file the identical lawsuit with a new named plaintiff in some
other federal jurisdiction." Comity, resjudicata, and collateral estoppel principles have not stopped
the practice.

J.C. Powell, Esq., 01-CV-088: Centralizing mass-tort litigation will harm people. In fen-phen, the
lawyers involved in the federal MDL proceeding failed to produce damning documents regarding
the bias of the key witness. The information "was finally obtained after the compliance with state
laws regarding discovery." "The use of many eyeballs watching inspecting matters is important."

Lawyers' Committee for Civil Rights Under Law, 01-CV-091: (For 18 civil rights, public interest
organizations, and bar associations; joined by law firms, practitioners, and professors.) Legislation
such as the "Class Action Fairness Act" would have astounding and disastrous consequences for
class-action practice in federal courts. The federal caseload would be expanded by hundreds of
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complex cases that do not involve federal law. Rule 23 amendments such as those proposed now

would further complicate class-action practice, and are clearly inconsistent with legislation that
would enormously increase the volume of federal-court class litigation.

Association of Trial Lawyers of America, 01-CV-098: Has in the past commented extensively on

the drafts presented most recently in the Reporter's Call for Comments. "[I]t is our understanding
that those proposals will not be pursued further. Accordingly, we will have no more comment on
them at this time."

Chicago Conference: October Minutes Summary

Panel 5: Overlapping and Duplicative Classes:
The Extent and Nature of the Problems

Panel 5 was moderated by Professor James E. Pfander. Jeffrey J. Greenbaum, Esq., and
Professor Deborah Hensler were presenters. Panel members included Fred Baron, Esq.; Elizabeth
Cabraser, Esq.; William R. Jentes, Esq.; John M. Newman, Jr., Esq.; David W. Ogden, Esq.; and Lee
A. Schutzman, Esq.

The panel was presented a set of questions: How often are overlapping and duplicating class
actions filed? What function do they serve? Are they filed by the same lawyers, or do they result
from races of competing lawyers? Can we identify subject-matters that typically account for this
phenomenon? What eventually happens - do most of the actions simply fade away?

Professor Hensler began by suggesting that only a subjective answer can be given to the
question whether there is a problem, and if so what is the problem. It is hard to agree. The RAND
study began by interviewing some 70 lawyers on plaintiff and defense sides, including house
counsel. What defendants call duplicating class actions, plaintiffs call competing class actions.
Defendants complain of costs; plaintiffs talk of the race to the bottom as defendants settle with the
greediest attorneys. Defendants offered lists of cases demonstrating duplication; plaintiffs described
the deals made by competing attorneys. One plaintiff, for example, described being told by a
defendant: "you don't understand how the game is played; I'll make the same deal with someone
else."

Professor Hensler then described the in-depth study often cases, including six consumer classes
and four mass-tort classes involving personal and property damages. Cases were selected from these
areas because they seemed to be the areas generating problems; securities actions were in a state of
flux at the time of the study, and were excluded for that reason. In four of these ten cases, the
plaintiff attorneys who resolved the case filed in other courts, at times many other courts. In five,
other attorneys filed in other courts. In only two were there no competing class actions; each of these
two were cases involving localized harm and restricted classes. In at least one case, the judges got
drawn into a competition to win the race to judgment: it became necessary to mediate between the
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judges. This is not close to being a scientific sample, but the course of these cases was consistent

with what the lawyers said in interviews. The lawyers who filed in other courts did it to preserve the

chance to win certification if certification should be denied by the preferred court, or else to block

others from filing parallel actions.

When other groups of attorneys filed parallel actions, operating independently, they often asked

for compensation to withdraw their actions. The payments did not become part of the public record.

The attorneys who took payment often asked for changes that improved class results, but this was

not true in all cases. The presence of these csaes, often at different stages of development, affected

the strategies of plaintiff counsel, and especially affected defendants who sought to negotiate in the

most favorable case.

From the judicial perspective, competing actions increase public costs. But the costs are a "tiny

fraction" of the total costs. From the defendant's perspective there are additional costs, but the

defendants interviewed were not willing to say how much.

When settlement followed the joining of forces by plaintiffs, the plaintiff fee award was driven

up because there were more attorneys claiming fees. This may be in part a cost imposed on

defendants. But in reality, plaintiffs and defendants negotiate the total to be paid by the defendant;

the fees come out of the plaintiff pot. It is not clear whether the total payment offsets this.

The more important consequences of parallel filings are these: First, there are increased

opportunities for collusion between plaintiff and defendant attorneys. This is a particular risk in
"consumer" classes where there is no client monitoring the attorneys. Many state judges have never

seen a class action, and their instinct is to cheer, not to review, a settlement. Second, parallel

findings provide a means for plaintiffs and defendants whose deal does not pass scrutiny to take the
deal to anotherjudge for approval. These consequences support the efforts to provide closer scrutiny
of settlements and of fee deals.

Attorney Greenbaum began his presentation by observing that the "current crisis" is overlapping

and competing classes. "The multi-headed hydra is with us; cut off one head and two more grow

back." Yes, there is a problem; it is described, among other places, in a recent article by Wasserman
in the Boston University Law Review. Courts also recognize the problem. And practitioners face

it every day. Why has it developed?

Class actions are lawyer driven. They can be very lucrative. It is easier to copy an idea than

to invent a new one. Lawyers who file an independent and parallel action may hope to wrest control

of the litigation from those who filed first.

In a different phenomenon, the same lawyers may file in several courts, looking for

certification, more rapid discovery, or other advantages deriving from the ability to choose among
actions as one or another seems to develop more favorably. The Matsushita decision, by

empowering state courts to dispose by settlement of exclusively federal claims, encourages such
behavior.
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There are three types of parallel filings: (1) Plaintiffs bring separate actions against each
company in an industry - the plaintiffs and courts duplicate, but not the defendants. (2) The same
lawyers sue in multiple courts for the same plaintiffs against the same defendants. (3) Different
groups of lawyers bring multiple actions. These suits may be successive as well as simultaneous.

One problem is the tremendous cost of duplicating effort. Coordination of discovery is often
worked out, but not always; the more actions that are filed by different attorneys, the more likely it
is that at least one will involve an unreasonable attorney.

Another problem is that there is a lack of preclusion. Dismissal of one action for failure to state
a claim, for example, does not preclude pursuit of a similar action. A denial of certification by one
court does not preclude certification by another.

And of course there is a great pressure to settle, augmented by the burdens and risks of parallel
actions.

An illustration is provided by litigation growing out of tax anticipation loans. The litigation
generated twenty-two class actions, in the state and federal courts of eleven different states. For a
period of ten years, the defendants had "great success"; none of the actions went to judgment. But
finally a Texas court certified a class, and the case settled.

It is important to establish preclusion on the certification issue. One refusal to certify simply
leads to another effort in a different court. And differences among state certification standards
confuse the matter. Further confusion arises from "different levels of scholarship" among different
judges. The plaintiffs eventually will find the most lenient forum. Even if you settle or win,
preclusion questions remain - who is in the class? Was there adequate representation?

A plaintiff may find it easier to wreck the class by farming opt-outs when there are parallel
actions pending.

The presence of competing actions forces a defendant to hold back money from any settlement,
harming the plaintiff class.

And plaintiff lawyers complain that other plaintiff lawyers steal their cases.

The reverse auction is often discussed. "I have not seen it in practice, but there is an odor when
the newest case is the one that settles."

From the court's perspective there is a burden, and they suffer from the perception that lawyers
escape judicial supervision by going from one court to another. The result undermines the very
purpose of class actions.

Panel discussion began with the observation that there was no apparent tension between the
perspectives of academic Hensler and lawyer Greenbaum. They present ajoint perception: they give
an unqualified "yes" to answer the question whether overlapping class actions in state and federal
courts are a sufficiently serious problem to justify Rule 23 amendments. In addition to the cases they
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describe, Judge Rosenthal's memorandum to the Advisory Committee last April described another

seven disputes that gave rise to parallel class actions, only two of which involved mass torts. A

survey of litigation partners in this panel member's large firm turned up six more examples, only one

of which involved a mass tort. "You will hear other examples."

The Manhattan Institute released a study in September 2001 that concentrated on Madison

County, Illinois. The county population is some 250,000 people. Yet it is second only to Los

Angeles County and Cook County in class-action filings in the last three years. Eighty-one percent

of them were for putative national classes on claims that had no real nexus to Madison County. Why

should this be? Madison County has a long history as a hotbed for plaintiffs. It began years ago as

a favorable forum for FELA plaintiffs. Now they have found a much more fruitful project. One

illustration is a class action involving Sears tire balancing, in an attempt to use the Illinois statute for

consumers in all states.

The next panel member identified himself as an expert who litigates mass torts. By definition

mass torts involve much duplication; victims file individual claims, as they have a right to do. That

is his perspective on Rule 23. From that perspective, the question is whether there is a need to revise

Rule 23. What are the perceived abuses? The principal abuse is collusion - when a mass tort
occurs, the defendant wants global peace. There would be no problem if it were not for this
propensity of defendants. They do not like Rule 23, except when they want to use it. Class actions
should not be certified for mass torts. It is consumer cases that drive the problems. The proposals

on overlapping classes must be dramatically offensive to state-court judges. We cannot by
rulemaking solve the problems that arise from plaintiffs' quest for favorable courts. These proposals

are not within the ambit of the Enabling Act; they cannot be done. Accordingly there is no need to
worry about how they should be done.

A third panel member, speaking from a defense perspective, agreed that the desire to change

Rule 23 is substantially driven by consumer claims. The 1998 Securities legislation is a model that

deserves consideration. Some state claims have been excluded or federalized. State courts have
been told this is a national problem to be addressed on a national basis. The 1995 PSLRA caused
a migration to state courts; the 1998 SLUSA responded by limiting the role of state courts. The
problem of overlapping class actions is real. In the most recent experience, the evils were

demonstrated by a network of lawyers who undertook to file coordinated actions in each state,
framing the actions in an effort to defeat removal. If successful, this tactic would eliminate any
overlap between federal and state actions. The problem is fairness, not duplication. You have to win

every point in every jurisdiction. Discovery, confidentiality, privilege are all at risk every time a
state court rules: disclosure in any one action effects disclosure in all. Any focus on certification or

settlement comes too late; fairness problems arise before that. And voluntary judicial cooperation
is not a sufficient answer. Even as among federal courts, voluntary cooperation is no substitute for
MDL processes. Under present procedures, appointment of a master to facilitate coordination is

essential; the master's task, however, requires colossal effort.
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The fourth panel member spoke from a plaintiff's perspective, based on experience in federal

and state courts and in many different subject-matter fields. Unless we abolish state laws, we will

have class actions in state courts. The Federal Rules cannot prevent that. Result-oriented

rulemaking is a weak approach. The judge in federal court who does not wish to manage a class

should not be able to prevent an able and willing judge from managing the same class. Nationwide

business enterprise, moreover, generates nationwide classes. It would be futile to tell the

manufacturer of a defective product that it should be sold only in the state where it is made.

Overlapping classes arise in other fields for similar reasons. Antitrust actions may be filed in several

states, for example, because state laws - unlike federal law - often permit suit by indirect

purchasers. Plaintiffs, further, often seek statewide classes in state courts as an alternative to the

national class that federal courts now discourage. To have the first court - a federal court - direct

that there should be no class action in any court "will lead to no litigation, or to many chaotic

individual actions." The concept of adding to Rule 23(b)(3) a factor to consider denial of class

certification by another court as illuminating the predominance and superiority inquiry is fine; courts

do this now, as they should, but a reminder does no harm. Another good idea is an express reminder

to judges that it is proper to talk together across court lines; when this happens, coordination works

out. But this works only if lawyers tell the judges that there are multiple actions. Defendants know

of overlapping actions more often than plaintiffs do, but often do not raise the subject because they

fear that plaintiff lawyers will coordinate their work and develop a stronger case. Many problems

would be solved if defendants provided this information, and this duty should be recognized as a

matter of professional responsibility. Finally, "preclusion is not the answer to collusion," but rather

will exacerbate it.

The fifth panel member spoke from a defense perspective. Corporate counsel see a lot of

consumer-type actions. And there are hybrids that involve products that have gone wrong, or that

might go wrong. For the most part, mass torts are not certifiable. Overlapping classes have been

around for at least 25 years. In 1975, the engine-interchange litigation generated many parallel

actions, but these actions were "brought incidentally as a result of publicity." There was a different

attitude - people believed such actions should be in federal court. This view continued through the

1980s. In the 1990s the phenomenon changed. It is a problem for the system. Rule 23 is a powerful

tool. One class now pending against his client involves 40,000,000 people. Beginning with the GM

pickup trial, lawyers have brought multiple actions as a weapon to coerce settlement. They often

pick state courts in remote rural counties, hundreds of miles from the nearest airport. Legislation

will be an important part of any package approaching these problems.

The final panel member spoke both from government experience defending class actions and

from experience in private practice. The problem is a consequence of federalism. The United States

as litigant has an advantage because actions against it come to federal court. Rule 23 is something

that government litigants find valuable to resolve problems, to get a fair result. Typical actions are

brought on behalf of federal employees. Rule 23 avoids a proliferation of litigation. This result

should not be cut back. When cases can proceed in any of 50 state-court systems, "you lose ajudge

vested with control of the situation." The incentives seem to be to gain advantage: the plaintiffs get
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the litigation was still pending. The parties agreed to a settlement that substantially enhanced the
terms that had been rejected in the Third Circuit. The settlement was supported by the parties who

had objected to the federal settlement. "Amchem findings" were made on remand in the state court.

"There was no quick deal." But as soon as the settlement was signed, a dispute arose over its

meaning; the question whether it requires the opportunity to develop a secondary market for sale of

class members' rebate coupons has become a stumbling block. It was further noted that the litigation

wound up in a small parish in Louisiana because there were more than 40 cases. Some state judges
like class actions. The defendant view is that this was a power-play by plaintiffs. After some

protest, the certification hearing was extended, but even then was held only three weeks after filing.

The hearing was perfunctory, and followed by immediate certification.

Panel 6: Federal/State Issues

The moderator for Panel 6 was Professor Francis McGovern. Panel members included John
H. Beisner, Esq.; Judge Marina Corodemus; Paul D. Rheingold, Esq.; Joseph P. Rice, Esq.; Professor
Thomas D. Rowe, Jr.; and Chief Justice Randall T. Shepard. The subject was the "unpublished"
proposals that would address overlapping, duplicating, competitive class actions.

The moderator observed that this is the "real world" panel. Discussion might begin by starting
with "the bottom line," in the manner of reverse trifurcation. The strongest form of the unpublished
proposals addressing parallel class actions, a potential "Rule 23(g)," would allow federal courts to
seize control, excluding state litigation. This proposal might, as a practical matter, move mass torts
to federal court. It could eliminate state class actions that do not conform to federal practice. Using
a scale on which extreme approval is a 1 and extreme disapproval is a 10, how would each panel
member vote?

The first panel member, representing a defense perspective, voted I with respect to the need
for action. All of the proposals together rate a 3; there is a concern whether they are "doable." The
need is to clarify which court deals with which class action.

A plaintiff-perspective lawyer voted 10. The next panel member abstained. Two more voted
4. The final member, again taking a plaintiff perspective, voted "10 twice": this cannot be done by
rule, and should not be done by any means.

The panel was then asked to consider what is "unique": personal injury actions, medical
monitoring, consumer fraud, antitrust, securities, in these terms: (1) It could be argued that we have
federalism in all cases; class actions simply involve amplification of the amounts at stake. (2) An
arguable concern of many people is that class members are not truly represented by the named
representatives: class members lack knowledge, the process is not democratic, class members have
no control. (3) We are not any longer talking about personal injury cases involving significant
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present injury: the actions are for consumer fraud, medical monitoring, and the like, based on state
law. A state national class works because opt-outs will not defeat it.

The first panel response was that what is unique about competing class actions is that they are
"universal venue" cases: they can be filed in any state or federal court, nationwide. So this is

different from individual plaintiff personal-injury cases. Second, the federalism issues are quite
different: "This is reverse federalism." The Roto-Rooter case is an example: venue is set in Madison
County, Illinois, for a nationwide class claiming a violation because the defendant's house-call
employees are not all licensed plumbers. Venue was established on the basis of a set-up by plaintiffs
who arranged for one visit to a customer in Madison County by an employee sent from Missouri.
The attempt is to enable an Illinois judge to export the Illinois statute to govern events in all states.

Another panel member observed that this may not, does not, apply to mass torts. There are no
dueling federal classes; they are swept together under § 1407. Nor has there even been a state class
for actual injury; perhaps there have been for medical monitoring. The Advisory Committee has
thought about developing an independent mass-tort rule. "One size Rule 23 does not fit all." A
"Rule 23A" for mass torts would help.

The next panel member spoke to experience in New Jersey. The state courts have had
centralized handling from the time of the early asbestos cases. The tendency has been to select the
same county for coordinated proceedings. Judges in that county have built up expertise, and have
two special masters for assistance. At present tobacco cases are pending there. Certification has
been turned down in seven cases; they have been handled as individual actions. State courts can
handle these cases. There are many manufacturers in New Jersey. The documents and individuals
with knowledge are there. State courts can and do cooperate with federal courts. There have been
some great experiences with particular federal judges. Not as much experience has developed with
consumer-fraud actions, but when they arise there is an attempt to cooperate. One reason why
plaintiffs go to state courts is because the Lexecon decision prevents trial in an MDL court.

The following panel member asked what is different about overlapping classes? First, the
relationship between the lawyer and client is different from the relationship that courts normally rely
on. This has serious consequences - ordinarily the lawyer in a class action has a greater financial
stake than the client does. There is a much greater need for judicial oversight, even of settlements.
(It may be noted that state courts often have to review and approve settlements of actions involving
minors - there is a danger that even parents as representatives may not do the right thing.) Second,
class actions are "different in the rules of engagement." Ajudge's first experience with a class action
is quite different from the same judge's second experience. In my state, there is a special assignment
system, and intensive training for the specialized judges who handle these cases. The difference
between these specialized judges and federal judges "is not troubling."

Yet another panel member observed that the constitutional authorization for nationwide classes
in state courts is part of the uniqueness. The Lexecon decision can be overruled by statute, although
not by rule. The Advisory Committee has been reluctant to take up the suggestion to develop a
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specialized mass torts rule because that seems to address a particular substantive area, rubbing

against Enabling Act sensitivities. Special mass tort rules, however, are readily within the reach of

Congress; the PSLRA is an illustration of a parallel effort. Finally, bringing state actions into federal

MDL proceedings for pretrial handling would address the problem of continually relitigating the

same issues, such as privilege, in many state courts. One useful approach is to think about creating

new procedural rules within the framework of legislation.

The next panel member observed that he generally does not resort to class actions in mass torts.

Rule 23 is a tool to resolve existing mass torts; problems arise when it is used to create mass torts.

We are trying to make too much of Rule 23. One rule cannot be asked to cover consumer fraud,
human rights, securities, and other fields. The overlapping class proposals are "biting off much more

than § 2072 permits." To be sure, there are problems with duplicating class actions in mass torts.
The MDL process does not fix the problems; it creates them. Many state actions are filed because
the lawyers know a consortium will file a number of federal actions to provoke MDL proceedings
that will be controlled by the federal attorney consortium. "MDL is a defense tactic." In one current
set of actions, there is an MDL order that stops discovery in state actions, even though discovery has
not even begun in the MDL proceeding.

An audience member asked about the seeming sensitivity to substance-specific rules: Rule 9(b)
requires special pleading for fraud and mistake, so why not others? A panel member responded that
we should be troubled by Rule 9(b).

The panel was then asked to consider the hypothesis that voluntary cooperation can work: the
obstacles are "communication, education, and turkeys [referring to those who refuse to cooperate in
sensible working arrangements]." Assume a personal injury drug case that involves present injuries,
"known future injuries," and medical monitoring. MDL proceedings take more time than many state
actions; how does a state judge deal with this?

One panel member stated that a state judge has developed a standard "MDL letter." The letter
tells the MDL judge "who I am, what experience I have." It is supported by a web page with all the
judge's opinions and orders, and also a hyperlink to the MDL judge. After that the state judge tries
to contact the MDL judge to find whether committees have been formed, and whether this will be
a cooperative venture. "As communication improves, liaison will get better."

The panel was asked what should happen if the MDL judge asks other courts to defer for a
while?

A panelist, speaking from the plaintiff perspective, stated that he tries to persuade the state
judge to proceed. Cooperation with the MDL judge takes time, and forces state attorneys to pay a
tax for work by MDL counsel that the state attorneys do not want.

A second panelist, also speaking from the plaintiff perspective, said that communication among
judges is proper if the purpose is to move the case along. It is not proper if the purpose is to delay
proceedings and then to settle all claims.
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A third panelist, speaking from a defense perspective, said that coordination has worked well
on pure discovery issues in mass torts. These cases will not all be before one court.

The panel then was asked to suppose that there is "an outlier court consistently misbehaving":
how do you deal with it on a voluntary basis? (Identification of these courts now proceeds not by
states, but by specific counties in different states.)

The first panel response was that the outlier judge is the big risk to the role of state courts as
viable contributors to resolving these large-scale actions. A variety of tools can be used by state
appellate courts to deal with an outlier judge. Writs can be used "to rein in the judge who goes
beyond the pale. Some of our law has been generated in this way. State supreme courts should not
be oblivious to these risks." Such extraordinary intervention seems difficult to accomplish under
standard precedent, but "new day makes new law." So one state case involved a judge on the brink
of retirement "who got taken to the cleaners"; it took three appellate opinions, but eventually the
problems were worked out with a better judge. In this field, a more managerial attitude is in order
for state courts.

It was observed that an on-line education program is being developed to help state judges.

An audience member asked what is done about "outlier judges on the defense side"? A panel
member suggested: "Change venue. Go someplace else." The audience member agreed: there are
not that many judges who are favorable to plaintiffs, or even that many who take a balanced
approach.

Another panel member suggested that the preclusion approach "will exacerbate forum
shopping." Plaintiffs will try harder to get certification from a favorable court before it is denied by
a hostile court.

The panel was asked to consider funding and appointment of counsel: should there be an
override to compensate lead counsel for their work? Should lead counsel be permitted to sell the
fruits of discovery?

The first panel response was that this is a big problem between state and federal courts.
Following the Manual for Complex Litigation, interim appointments are properly made in a state
action. For the most part, lawyer committees come to the state court already formed. New Jersey
discovery is open: you can see it on paying the costs of copies. Assessments are not good. In a
recent case that overlapped with a federal action, the question was worked out by permitting
discovery to go on in the state action, on terms that avoided assessing lawyers for discovery work
they do not use.

Another panel member asserted that multiple state filings are not used to defeat MDL
proceedings. A different panel member responded that he has handled a number of cases where this
has happened, but the MDL can invite cooperation and discovery. The first panel member observed
that in the fen-phen litigation he had been forced to pay an assessment of 9% of the recovery -
nearly 30% of his fee - for discovery he did not want.
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The panel was asked whether this problem can be solved by the composition of the plaintiffs'

committee. A panel member responded yes, but added that the problem is that MDL committees

include lawyers who have no individual clients. They should not be on the committee. (But if all

MDL cases are different, it's different.) This response was met by the observation that the problem

with MDL proceedings is that there is no way to pay anyone. A solution is needed.

The panel was then asked to consider state certification of national classes.

A defense perspective was offered: in a pure class action, someone has to decide who is in

charge of deciding whether it is to be a class action. If it is to be a class action, someone has to be

in charge of managing it. There is no way to cooperate in managing two parallel classes. We need

to eliminate competing classes. It is not persuasive to argue that different states may have different

certification standards. When denial rests, for example, on the lack of predominating common

issues, "it is close to a due process ruling. This should not be reconsidered" in another court.

The question was reframed: a state judge has to decide the cases presented. If a national class

is filed, what do you do? talk to a federal judge?

A panel member replied that there is no one answer for all cases. Lawyers are very creative.
"I have not been presented a national class" in state court. When there is overlap, "I pick up the

phone." Coordinated discovery is possible, more so as communication is improved. In one recent

case, a single Daubert hearing was held with one presentation that several courts could then use as
the basis for each making their own particular rulings.

Another panel member said that in mass torts there is no problem of state courts certifying
nationwide classes.

The final advice was that it helps to disaggregate the problem. The Advisory Committee should

do this. It is important to understand what kinds of class actions present problems. Securities
actions, for example, do not.

Panel 7: Rule-Based Approaches to the Problems and Issues

The moderator for Panel 7 was Professor Steven B. Burbank. The panelists included Professors

Daniel J. Meltzer, Linda S. Mullenix, Martin H. Redish, and David L. Shapiro, and Judge Diane P.
Wood.

The discussion was opened with the question whether amending the Federal Rules is a feasible

approach to duplicating actions. Discussion should assume that the case has been made for change
by some vehicle; the question is what vehicle is appropriate.

The first statement was that the conclusions advanced by the Reporter "do not warrant

confidence." The legislative history of 1934 and 1988 shows that Congress intended to protect the
allocation of power between the Supreme Court and Congress; protection of state interests was not

a concern. The Supreme Court has labored under its own mistaken view that Congress meant to
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protect state interests. "The politics have changed since 1965" when Hanna v. Plumer was decided,
as shown in the legislative history of Enabling Act amendments in 1988. These problems should
be acknowledged. The memorandum supporting the nonpublished amendments suggests that the
Enabling Act delegates to the Supreme Court all the power that Congress has to make procedural
rules for federal courts. This is a "tendentious reading" of Supreme Court opinions, and the
legislative record is clear that Congress did not want this. In like fashion, the memoranda seek to
narrowly confine more recent decisions. The most important of these recent decisions is the Semtek
case. The Semtek decision is not distinctive in the way the Reporter suggests; the Court was aware
that "rules of preclusion are out of bounds." The original advisory committee refused to write
preclusion into Rule 23; in 1946 a later advisory committee took preclusion out of Rule 14; the
transcript of the oral argument in the Semtek decision shows that Justice Scalia believes that
preclusion is outside § 2072. Attention also should be paid to the Grupo Mexicano case. Neither
can a court rule define injunctive powers; the Committee Note to Rule 65 says that § 2283 is not
superseded. Supersession of § 2283 is a bad idea.

A panel member asked about the broad interpretation of § 2072 repeated in the Burlington
Northern decision? And what of Rule 13(a), which has preclusion consequences, or Rule 15(c)
which affects limitations defenses by allowing relation back?

The response was that Rule 15(c) relation back "is a state-law problem"; Rule 15(c) is invalid
for federal law purposes as well as state law. And Rule 13(a) does not itself state a rule of
preclusion; preclusion arises from federal common law.

The question was pressed: if we think that Rule 15(c) is valid, should we reject the argued
approach to § 2072? The response was no.

The first member began the formal panel presentations by observing that he had written an
article urging the view that the class itself should be seen as the party and the client. Many of the
nonpublished proposals are consistent with these views. Given enthusiasm with Rule 23, and the
need for more supervision, it is distressing to be concerned with the certification-preclusion and
settlement-preclusion drafts and the Enabling Act, etc. The certification-preclusion draft does not
refer directly to preclusion, but the direction not to certify may exceed the Enabling Act even if the
Supreme Court has all the power of Congress. Some rights may be enforceable only through a class
action. A federal court can refuse to enforce rights this way; it should not be able to tell state courts
not to enforce state rights this way. In any event, the policy and politics issues should be addressed
by Congress. There is, further, a constitutional problem: binding a class by preclusion is accepted.
Refusal to certify may not include a finding that there is adequate representation - and the finding
should be subject to attack. Besides, if the federal court says there is not a class, does not the bottom
fall out of any foundation for preclusion? The member of the nonclass is a stranger to the litigation.
The settlement-preclusion draft does not present a constitutional problem, but the Enabling Act
problem is magnified: a state court may have a very different standard of what is fair and adequate.
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The second panel member addressed the "lawyer preclusion" alternative draft that would bar
a lawyer who had failed to win class certification from seeking certification in any other court,
without barring an independent lawyer from seeking certification of the same class. Some
background was offered first. First, overlapping classes present a problem that should be addressed
by federal courts. They generate inefficiency, waste, and burdens of the sort we seek to avoid by
other procedural devices such as supplemental jurisdiction, compulsory counterclaims, and
nonmutual preclusion. They also encourage forum shopping, not the accepted choice for a single
preferred forum but an invidious sequential forum shopping. And they magnify the in terrorem
impact of litigation procedure by the impact of endless class actions; a defendant may win twenty
class actions, but then lose everything in the twenty-first action pursuing the same claims. Competing
classes also create a reverse-auction problem when they are filed by competing groups of lawyers
rather than a coordinated group of friendly lawyers. Second is the question whether rules of
procedure should be used to address these problems. The Enabling Act "is plenty broad enough."
Burlington Northern gave a thinking person's version of the Sibbach test; a regulation of procedure
can have an incidental impact on substantive rights. This is no strait-jacket on the rules process.
Within this framework, the lawyer preclusion draft is paradoxically both the most revolutionary and
the most narrow of the several alternatives. It is narrow because it recognizes the lawyer as the real
party in interest, avoiding any need for concern about precluding the interests of the class itself. But
it is a dramatic departure from private rights theory. And it may not be the most effective device.

Another panel member asked the lawyer-preclusion presenter about the effects of the Semtek
decision on the understanding of Enabling Act power. The response was that the Semtek opinion
"has some troubling off-hand dictum, introduced by 'arguably."' The opinion should be read as it
is presented - it is a construction of Rule 41(b).

The third panel member addressed the nonpublished Rule 23(g), which in various alternatives
would authorize a federal court to enjoin a member of a proposed or certified federal class from
proceeding in state court. One alternative would allow an injunction against individual state-court
actions; the more restricted alternative would allow an injunction only against state-court class
actions, and even then might exempt actions limited to a statewide class. Rather to her surprise, she
concluded that the Enabling Act does not permit this approach. Over the years, it has seemed that
the Advisory Committee has authority to do pretty much whatever it thinks wise. But this runs up
against Enabling Act limits. Why? There is a problem with overlapping classes; there is a problem
with reverse-auction settlements; and there are even duplicating mass-tort class actions. But the
attempt to codify an exception to the Anti-Injunction Act by court rule transgresses the Enabling Act;
this point was made in the Committee Note to the original Rule 65. Congress will not like this
attempted supersession. No case supports this approach either directly or by analogy. It is a stretch
to suggest that because Rule 23 is procedural, we can do this to support the procedural goals of Rule
23. Nor is the idea of creating a procedural construct - the class - enough. There is a need to do
this, but it cannot be done by rulemaking. That is so even though courts have made inroads on the
Anti-Injunction Act by issuing injunctions designed to protect settlements. The argument that an
Enabling Act rule fits within the Anti-Injunction Act exception for injunctions authorized by act of
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congress "is intriguing but too arcane." The better approach is to amend the Anti-Injunction Act to
authorize these injunctions; the alternative of amending the Enabling Act to authorize the Rules
Committees to do this also might work. Potentially workable legislative solutions include expanding
the MDL process or removal. The chief impediment to legislation is political. A lawyer panel
member this morning said he would oppose such legislation. Why borrow trouble?

The next panel member said that Professor McGovern is right: we should disaggregate in an
effort to define which overlapping classes cause problems. For federal courts, the MDL process
works. If a federal-question case is filed in state court, it can be removed. So the problem arises
when some plaintiffs go to state court on state-law claims, while other plaintiffs take parallel claims
to federal court, or - perhaps - when all plaintiffs go to state courts, but file duplicating and
overlapping actions. "The state-law claims are the problem." The fact that the problem arises from
state-law claims "should be a red flag." How far should a court rule, or a statute, tell state courts not
to enforce state law as they wish? Another problem is the scope of state law: commonly the problem
is stretching the law of one state out to the rest of the country. The choice-of-law aspects of the
Shutts decision "may deserve more development." One part of the overlapping-class drafts suggests
deference: the federal court can decide not to certify a class because another court has refused. There
is no problem with that approach. And it would happen, although the federal court would need to
know why certification was refused. If denial rested on a lack of adequate representation, further
consideration in another action is proper. That of itself would be a significant change: as Rule 23
stands, a representative who satisfies its criteria is entitled to certification. A different proposal
would adopt a "quasi-Rule 54(b) approach." This is surprising; it sweeps the new Rule 23(f) appeal
procedure off the table for these cases. Allowing immediate appeal only from a denial of
certification is unbalanced, and would lead to many interlocutory appeals. We should give the Rule
23(f) process a chance to develop. Finally, these approaches are "tinkering at the edges." The more
fundamental proposals "are stopped by the Enabling Act and federalism."

This panel member was asked to respond to the observation that the Rule 54(b) analogy is
relied on to establish preclusion, not to support appeal. The response was that "this is not clear."
Nor can the judgment court determine the preclusion effect of its own judgment.

Another panel member asked about the risk of sweetheart settlement in state court for a national
class: the defendant in such a case does not want to remove. Would it be desirable to adopt
minimum-diversity removal, including removal by any class member? The response was "I am not
in favor of bringing more state-law cases into federal court by minimum diversity."

A different panel member observed that the decision of the judgment court to describe its
dismissal as "with" or "without" prejudice has an enormous impact on preclusion. The response was
that a second court may well say that the representative plaintiff before it seeking class certification
was not a plaintiff in the first court, so there is nothing to support preclusion.

The final panel member addressed the legislative proposals advanced as alternatives to the
"adventuresome" proposals for rule amendments. The alternatives include amendment of the
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Enabling Act, of the Anti-Injunction Act, and of the full faith and credit act. Of the three, the

Enabling Act approach should be preferred. "It is hard to be confident of the quality of Congress's

work." Nor can drafting a statute anticipate all problems; it will be easier to change a rule of

procedure to accommodate unanticipated problems than to change a statute. Should Congress amend

the Enabling Act to authorize rulemaking in this area, moreover, political concerns would be

reduced. Congress can take an open-ended approach in the Enabling Act. The Enabling Act

proposal sketched here would be improved, however, if it incorporated the language set out in the

alternative Anti-Injunction Act proposal: it should refer not simply to the ability of a federal court
to proceed with a class action, but instead to the ability of a federal court to proceed effectively with

a class action. Another possibility would be to combine the two approaches, amending the Anti-
Injunction Act to authorize injunctions subject to refinements to be provided by the rules of

procedure. Apart from these possibilities, "minimal diversity removal may not happen." If such a

removal statute were adopted, it would concentrate suits in federal court and reduce the problems

of different state class-action standards. But this approach still does not address collusive
settlements, since neither plaintiff nor defendant will remove when they like the deal; only the broad
proposal to permit removal by any member of a plaintiff class, or by any defendant, would address
that weakness. Even then, removal by individual class members faces limits of knowledge and
incentive. "Exclusive federal jurisdiction is a bit much." So if a federal court denies certification,

there still could be a second action; as an earlier panel member observed, it may be that due process
requires a second chance.
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Honorable Michael J. Melloy
United States Circuit Judge
Chair, Committee on the Administration of the Bankruptcy System
304 Federal Buildinig and United States Courthouse
101 First Street. S.Z.
Cedar Rapids, Iowa 52407-4410

Dear Judge Meloy:

You have asked for comment by the Advisory Committee on the Federal Rules of Civil
Procedure on the June 20, 2001 report by the Subcommittee on Mass Torts. The Subcomirnttec
was appointed by you to re, iew the mass tort recommendations of the National Bankruptcy
Review Commission. In preparation flor the. March 2002 meeting of the committee chairs with an
intrest in mass torts, I provided you and the other chairs with a paper by Professor Cooper
reviewing some aspccts of the National Bankruptcy Review Comnmission's proposal. At the
meeting you discussed several options for the Bankruptcy Committee concerning the
Subcommittee report ranging from approval of the report and recommendation of action to the
Judicial Conference to disapproval of the report.

As you know, the Advisory Committee on Civil Rules has been studying Rule 23, the
class action rule, for the past ten years. The Mass Tort Working Group, including
repiesentatives from several interested Judicial Conference Committees, was an important
contributor to this Rule 23 study. We have had the benefit of empirical work by the Federal
Judicial Center, (Willging, Ilooper & Niemic, Empirical Study of Class Actions in Four Federal
District Courts: Final Report to the Advisory Committee on Civil Ruids (1996)) and the RAND
Institute for Civil Justice (Closs Action Dilemmas: Pursuing Public Goals for Private Gain
(2000)), We have also held several corferenccs on class actions, including, most recently, the
two day conference at the University of Chicago Law School in October, 2001. Finally, we have
had the benefit of extensive informal comment and formal testimony on various proposed rulc
amendments.
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The future claims representation device, proposed by the Commission, is a form of class
actiov under a different name and with a different procedure for designating the representative.

hi an area as complex and important as class actions, the Civil Rules Committee has hesitated to

act without a full record combining multiple opportunities for public comment, empirical work,
arc the exchange of views by thoughtful experts, scholars, practitioners, andjudges. Without

study of this kind, the Committee is unable to endorse the recommendations of the National
Bankruptcy Review Commission. Moreover, we would hope that the Bankruptcy Committee
would not ask th-e Judicial Conference to endorse the recommendations without further careful
study of this type,

While we are unable to endorse the recommendations, we do tind Mat the proposed use of
bankruptcy procedures and, perhaps, the bankruptcy courts to resolve potential liability to future
victims of a mass tort merits continued study and consideration. The Subcommittee report is a
helpful first step that identifies several of'the many issues that must be addressed in greater

depth, on the basis of more extensive inquiry, There should be further study of whether there is

any reliable means of predicting the number and severity of future injuries and claims, since the
recommendations depend on reliable estimations of future claims. There should also be study of

the jurisdictional consequences of the recommendations, and, in particular, whether the proposal
would take into the bankruptcy system, friom the state and federal trial courts, both present and
future claims against companies that are not actually insolvent. If this were the consequence, it is
possible that all mass tort cases would be resolved in the bankruptcy courts, a momentous change
in our system that would raise questions both of federalism and of Article II fimits on Article I
COW11S,

We would be pleased to assist you in any further consideration of the recommendations
that you and the Committee on the Administration of the Bankruptcy System might wish to
undertake. I am grateful for the opportunity to provide comment and thank you and the
Subcommittee for your joint efforts in this important area.

Sill,{ely,

cc: lion. Anthony T Scirica
Hion. William Terrell Hodges
Hon. John W. Lungstrurn
Hon. Frederick P. Stamp
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II Information Items

The Committee agenda includes several items that will be addressed at the October meeting.
A brief identification of several of these items follows.

The Committee has not yet concluded its study of Rule 23. Although it is not likely that further
changes will be proposed immediately, a number of subjects have been deferred pending
developments in practice. The Federal Judicial Center is studying class-action settlements in the
periods leading up to and following the Amchem and Ortiz decisions. Settlement classes, and
settlment more generally, have been the subject of long consideration and will be studied again. The
challenging problems presented by the desire to protect "futures" claimants and to resolve their
claims, if that can be done, also are on the agenda. And several comments on the Rule 23 proposals
published last August reminded the Committee that it may be time to take up again the postponed
inquiry into opt-in classes.

The Discovery Subcommittee continues to study the questions raised by discovery of computer-
based information. These questions are generating great interest among practitioners. The Federal
Judicial Center is actively involved in studying the problems and is working with the Advisory
Committee. Texas has adopted a specific rule for such discovery, and some federal courts are
adopting local rules. It remains uncertain whether the discovery rules should be amended. Specific
proposals may not be developed for some time.

The Appellate Rules Committee has requested that the Civil Rules Committee take the lead in
considering the method of calculating the additional 3-day period allowed to respond when a paper
is served by mail, electronic, or similar means. Surprisingly enough, there are at least four possible
methods of calculation, and the courts have not agreed on a choice between the two plausible
methods. A draft rule has been prepared for discussion.

The Third Circuit has recommended that the Committee restore to its calendar at least one small
part of an earlier study considering possible changes in the provisions of Rule 15(c)(3) that govern
the relation back of amendments adding or changing defendants. The specific question raised by the
Third Circuit deals with a plaintiff who, at the time of filing an action, knows that it is not possible
to identify by name an intended defendant. Several courts have ruled that knowing ignorance is not
a "mistake" that can be corrected by relation back. This question can be addressed by a simple
amendment. Other issues should be considered at the same time, however; the question is not an
easy one.

The Appellate Rules were recently revised to expand the provisions that implement 28 U.S.C.
§ 2403. This statute requires notice to the Attorney General when the constitutionality of a federal
statute is challenged, and notice to the state attorney general when the constitutionality of a state
statute is challenged. Civil Rule 24(c) establishes analogous provisions. One of the suggestions
made by the comments on Appellate Rule 44 was that the Civil Rules should be changed. The
Department of Justice has confirmed that there are a troubling number of actions in which the
required notice is not provided. It may be that if any change is to be made, the best approach will
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be to retrieve these provisions from the relative obscurity of Rule 24(c), adopting a new and
separately numbered rule. A draft rule has been prepared and revisions have been suggested by the
Department of Justice. A consolidated version will be developed.

Substantial revisions of the summary judgment Rule, Rule 56, were approved by the Standing
Committee more than a decade ago. They were rejected by the Judicial Conference. Many local
rules seek to improve the sketchy procedures provided by Rule 56. Whether or not a second attempt
should be made to capture in Rule 56 the summary-judgment test that has grown out of the 1986
Supreme Court decisions, it is possible to make substantial improvements in the procedure for
seeking and resisting summary judgment. A draft Rule 56(c) has been prepared on the basis of the
earlier attempt.

The Appellate Rules Committee has referred to the Civil Rules Committee a proposal by the
Solicitor General that a new rule be adopted to spell out the procedures adopted by most courts to
address a Rule 60 motion to vacate a judgment that is pending on appeal. A draft Rule 62.1 on
"indicative rulings" has been prepared.

The Department of Justice believes that the time has come to separate civil forfeiture
procedures out from Admiralty Rules A through F. Because many forfeiture statutes invoke in rem
admiralty procedures, it has seemed best to retain forfeiture procedure in the Supplemental Rules.
Several successive drafts have sharpened a proposed new Admiralty Rule G. The Maritime Law
Association has concluded that the method of separation reflected in the most recent draft is, subject
to one remaining question, appropriate to protect the interests of admiralty procedure. Further
comment will be sought over the summer, with an eye to presenting a draft rule to the Committee
in October.

Finally, the Committee understands that it must return to the project to restyle all of the Civil
Rules. After volunteering to be the bellwether of the style enterprise, the Committee suspended
work on the style project in 1994. The complete restyled set prepared by Bryan Garner and revised
by Judge Sam Pointer, together with the changes adopted by the Committee in its consideration of
a few rules, will provide the starting point. The Standing Committee Style Committee will review
these materials for conformity to current conventions. This Committee will take up the subject at
the October meeting, considering first the many difficult choices that must be made as to the manner
of proceeding.
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Re: Overlapping Class Actions

The Standing Committee will recall that Professor Cooper prepared several

proposed rule amendments that addressed some of the severe difficulties posed by

repetitive and overlapping class actions. These proposals provided for preclusion

of further class certification litigation once certification was denied, a similar

provision relating to settlements that had been disapproved, and a provision
providing the federal court with broad authority and discretion to bar class

members from pursuing overlapping class action litigation in other courts.

Although the Civil Rules Committee initially forwarded the proposals to the

Standing Committee for formal publication, it was agreed that the proposals were

best circulated to the public informally under the title, "Call for Informal
Comment: Overlapping Class Actions." The Reporter's Call for Comment was

published in September 2001, approximately at the same time as the formal rule

amendments. We have received a wealth of informal comment and testimony

addressed to the Reporter's Call for Comment. In addition, one day of the

conference at the University of Chicago Law School was devoted to the Call for

Comment and the problem of overlapping class actions.

The Advisory Committee unanimously adopted the attached memorandum
on the problem of overlapping class actions. The last three pages make findings
and recommendations concerning the problem. In sum, the Advisory Committee
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is of the view that the Reporter's proposed rules amendments test the limits of
authority under the Rules Enabling Act. The Committee believes that a legislative
solution is more appropriate and recommends that some form of minimal diversity
legislation be enacted by Congress to permit large, multi-state class actions to be
brought in, or removed to, federal court. By bringing the actions to federal court,
a degree of consolidation is possible that would avoid or alleviate some of the
most severe problems that are engendered by repetitive and overlapping class
actions. There is the further important principle that in a federal system, no one
state's courts should make decisions that are binding nationwide even as to class
members who were not injured in the forum state. Current practice permits forum
shopping on a national scale that brings the judicial system into disrepute and that
has the potential to damage the interests of class members and defendants alike.

We do not ask that any particular formulation or legislative proposal be
supported. Nor do we suggest that all class actions should be removable to federal
court. Our focus is on those state class actions in which the interests of no single
state predominate. These class actions are appropriately litigated in federal court.
The Advisory Committee requests that the Standing Committee "support the
concept of minimal diversity for large, multi-state class actions, in which the
interests of no one state are paramount, with appropriate limitations or threshold
requirements so that the federal courts are not unduly burdened and the state's
jurisdiction over in-state class actions is left undisturbed."
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MEMORANDUM TO THE CIVIL RULES ADVISORY COMMITTEE

SUBJECT: Perspectives on Rule 23 Including the Problem of Overlapping Classes

Over the last ten years, the Advisory Committee on the Civil Rules has undertaken an

intensive consideration and review of Rule 23, the class action rule. This ongoing review by the

Committee is the first review of Rule 23 following the thorough reworking of the Rule in the

1966 amendments. But in the now almost 40 years since that time, Rule 23 has figured

prominently in the explosive growth of large scale group litigation in federal and state courts, and

has both shaped and - in its interpretation and application - been shaped by revolutionary

developments in modem complex litigation. The drafters of the 1966 amendments knew that

after some appropriate period of time it would be important to reconsider what they had done.

We are well underway in that process even as we must take account of continuing rapid changes

in Rule 23 practice.

A historical perspective may be helpful in placing our current efforts in context and

considering our future course.



I. A Brief History of Rule 23

The class action has its ultimate roots in the English Court of Chancery and the bill of

peace. It was a practical rule ofjoinder where joinder was otherwise impractical. The American

courts adopted the procedure in the 1 9 th and early 2 0 th centuries. Federal Equity Rule 48, in place

from 1842 to 1912, provided for a class action, but, significantly, also provided that the "decree

shall be without prejudice to the rights and claims of all the absent parties." In 1938, Rule 23 was

included in the new Federal Rules of Civil Procedure. The Rule was adopted with little fanfare

or discussion. It divided class actions into three categories: the "true," the "hybrid," and the

"spurious." These categories, with their infelicitous names and formalistic attributes, proved

difficult to apply. After almost 30 years of experience, the Advisory Committee entirely rewrote

the Rule in 1966, and it is that Rule that we still use today.

The 1966 Rule kept a three-part structure but the structure became functional: (b)(1)

classes for situations in which necessary parties under Rule 19(a) were too numerous to be

joined, including claims involving a common fund, (b)(2) classes for claims involving common

injunctive relief, particularly intended for civil rights litigation, and, finally, (b)(3) class actions

for damage based on predominant common issues. The 1966 rule provided new procedural

protections, for example, by requiring notice to (b)(3) class members of certification, and, for all

classes, notice of a proposed settlement. It provided that class members could be bound if they

did not affirmatively opt out of (b)(3) damage class actions. In adopting the "opt out" approach,

the Committee apparently had in mind small claim, consumer class actions in which no one class

member would have a sufficient interest to litigate an individual claim and in which the forces of

inertia might be greater than a potential class member's desire to participate, given the small
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stakes involved. The 1966 Rule also clarified that any judgment would bind the members of the

class in all certified class actions.

It is not entirely clear what the Committee of 1966 expected. Professor Arthur Miller,

who was involved with the work of the Committee at that time, tells us that "Nothing was in the

Committee's mind... Nothing was going on. There were a few antitrust cases, a few securities

cases. The civil rights legislation was then putative .... And the rule was not thought of as

having the kind of application that it now has." But, as Professor Miller went on to explain, the

Rule, perhaps by serendipity, caught the wave of "the most incredible upheaval in federal

substantive law in the history of the nation between 1963 and 1983, coupled with judicially-

created doctrines of ancillary and pendent jurisdiction."

An esteemed member of the 1966 Committee, John Frank, corroborates Professor

Miller's recollection. According to Mr. Frank, the Committee of 1966 was operating in "a world

to which the litigation explosion had not yet come. The problems which became overwhelming

in the 80's were not anticipated in the 60's. The Restatement (Second) of Torts and the

development of products liability law [were] still in the offing. The basic idea of a big case with

plaintiffs unified as to liability but disparate as to damages was the Grand Canyon airplane crash.

A few giant other cases were discussed but ... were expected to be too big for the new rule."

It is probably fair to say that the 1966 Committee was most interested in facilitating civil

rights class actions for injunctive relief under (b)(2), and in this respect the Committee's

intentions were fully realized. But it is also fair to say that the Committee did not foresee the

scale or range of litigation that was unleashed by the opt out damage class action in (b)(3).

Certainly, the Committee then had no expectation that the Rule would be used in the context of
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dispersed mass torts, a concept that the Committee could not have been familiar with. The

Committee did know about mass accidents, but considered that "A 'mass accident' resulting in

injuries to numerous persons is ordinarily not appropriate for a class action because of the

likelihood that significant questions, not only of damages but of liability and defenses of liability,

would be present, affecting the individuals in different ways." So much for the persuasive power

of Committee notes!

According to the then Reporter of the Committee, Harvard Professor Benjamin Kaplan,

"It will take a generation or so before we can fully appreciate the scope, the virtues, and the vices

of the new Rule 23." In 1991, well past a generation in the world of civil litigation, the Judicial

Conference asked the Committee to begin a reconsideration of the Rule in light of the upheaval

in modern civil litigation since adoption of the Rule.

II. The Advisory Committee Begins its Reconsideration of Rule 23

There have been several phases in the Committee's work although many continuing

themes. At the beginning, the Committee developed a comprehensive re-draft of the Rule. In

1992, Judge Pointer, Chair of the Committee, relying on a 1986 proposal from the Litigation

Section of the ABA, prepared a revision that did away with the three part (b)(1), (b)(2), and

(b)(3) classification, provided for opt-in classes at the court's discretion, and provided that

exclusion from the class could be conditioned upon a prohibition against institution or

maintenance of a separate action. Notice was made more flexible such that sampling notice

might be permitted depending on the circumstances. This far-reaching draft was presented to the

Standing Committee but then withdrawn on the Standing Committee's advice that further

consideration would be required before such a sweeping proposal could be published for public
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comment. In the years since that time, we have engaged in that further consideration and can

now appreciate how prescient and sophisticated that first effort was.

The Committee then began the painstaking and careful inquiry into class action practice

in which we are still engaged. The new Chair of the Committee, Judge Higginbotham, pioneered

the investigatory model that the Committee continues to use to good effect whenever it considers

a complex issue. The model combines multiple informal opportunities for involvement by

judges, interested academics, members of the bar, and bar organizations, with targeted empirical

work. Thus, the Committee was educated at several class action and mass tort conferences,

drawing together academic experts and experienced practitioners. The Federal Judicial Center

undertook an empirical study of federal class actions. See Willging, Hooper & Niemic,

Empirical Study of Class Actions in Four Federal District Courts. Final Report to the Advisory

Committee on Civil Rules (1996). The Reporter circulated a variety of proposals informally to

gather guidance from members of the bar. Eventually, several different proposals were published

resulting in extraordinarily helpful comment from practitioners and others.

The Committee first turned to the all important certification decision in (b)(3) class

actions. The Committee was concerned that the certification decision was the critical issue in

class action litigation, and yet the rule included no provision for interlocutory appeal. The

Committee was also concerned that the Rule's certification criteria were too loose, leading to

improvident certification of actions that were more appropriately handled on an individual basis.

The Committee was told repeatedly that class actions were rarely tried and that once the class

was certified, defendants were placed under overwhelming pressure to settle. In this portion of

its inquiry, the Committee considered a variety of additional certification factors such as the
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probable success on the merits of the class claims and whether the public interest in, and the

private benefits of, the probable relief to individual class members justified the burdens of the

litigation. From this work, one significant amendment emerged: Rule 23(f) providing that a

court of appeals may, in its discretion, entertain an appeal from an order of a district court

granting or denying class action certification. This provision has apparently had its intended

effect of developing the case law on certification thereby providing greater guidance to district

judges on the certification decision. In addition, the testimony on the various additional

certification criteria provided the Committee with a wealth of new information about class action

practice

The possible tightening of certification criteria required the Committee to consider

whether litigation classes should be subject to more exacting standards than settlement classes.

The Committee's attention was drawn to the question because of the Third Circuit decision in

Georgine/Amchem holding that settlement classes must be certified as if they were litigation

classes. Because of the importance of settlement to class action litigation, the Committee

considered whether a class action might be certified for settlement even if the class could not be

certified for trial. A proposed (b)(4) was circulated for public comment in 1996 at the same time

as the additional (b)(3) certification criteria. Proposed (b)(4) provided for certification where

"the parties to a settlement request certification under subdivision (b)(3) for purposes of

settlement even though the requirements of subdivision (b)(3) might not be met for purposes of

trial." All of the 23(a) requirements would still apply, however.

The response to this proposal was as copious and thoughtful as the response to the new

certification criteria. Opponents of the change warned the Committee that class action
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settlements were already prone to unfairness to class members and that this proposal would

exacerbate the situation by permitting class counsel to negotiate from a position of weakness,

knowing that unless there was a settlement, the class could not be certified for trial. This

controversial topic was put aside when the Supreme Court granted certiorari in Amchem. The

result of Amchem has been to permit a certain flexibility in the certification of settlement classes.

However, some continue to advise the Committee that there is need for still greater flexibility for

settlement classes.

The Committee then entered the present phase of our inquiry. At this point the

Committee not only had the comments from the hearings on the proposed amendments, but also

the benefit of the RAND Institute for Civil Justice's case study of ten class actions eventually

published in 2000 as Class Action Dilemmas. Pursuing Public Goals for Private Gain. In

addition, in 1998, on the recommendation of Judge Niemeyer, the Chief Justice authorized the

formation of an ad hoc working group to study mass torts that would bring together

representatives of several Judicial Conference committees under the leadership of the Civil Rules

Committee. The Working Group was given one year to study the problems associated with mass

tort litigation and to submit a report. Judge Niemeyer designated Judge Scirica as chair of the

Working Group. The papers and report of the Working Group provided additional information

about the operation of Rule 23 in the context of mass torts and illuminated many of the problems,

including the problems associated with multiple, overlapping class actions. See Report on Mass

Tort Litigation (1999). The Committee was also assisted by appointment of a sub-committee,

chaired by Judge Rosenthal, and appointment of a special reporter, Professor Richard Marcus, to

support Professor Cooper.
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Building on the RAND study, the hearings on the settlement class proposal, and the

report of the Working Group on Mass Torts, the Committee determined to provide better judicial

supervision of settlements and of class counsel. Proposed new 23(e) requires disclosure of all

settlement terms, a fairness hearing, and findings by the court. The court may permit class

members who believe that the settlement is unfair to exclude themselves from the settlement.

Proposed new Rule 23(g) and (h) provide the court a framework for appointing, monitoring, and

compensating class counsel. Notice and the timing of the certification decision also receive

attention in the new proposals.

III. Unfinished Business

As this history may demonstrate, the Committee has reason to be both humble, given the

complexity and magnitude of the issues, but also proud of its work over the past ten years. It has

done much to enhance judicial supervision of the class action process and provide new tools for

judicial review, at both the trial and appellate levels.

There are several areas that may yet deserve additional attention and that have not

received definitive answers from the Committee. Each has proven controversial and difficult.

The first is whether the Rule should incorporate a separate standard for settlement classes. This

is a familiar topic. We may wish to reconsider this issue in light of case law under Amchem as

well as the new proposal on settlement review, including the permission to class members to

exclude themselves from settlement upon review of the terms. There may be need for further

empirical work in this area. Second, the unique questions surrounding the settlement of future

claims in mass tort cases may also merit continued study. Third, we may wish to reconsider the

opt in/ opt out question. The 1966 Committee adopted an "opt out" provision but did not foresee
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the consequences of doing so. The Committee's 1992 draft, giving the court discretion to certify

the class as an opt in or opt out class action, might provide a starting point. Alternatively, we

might reasonably conclude that further study of this question is likely to generate more

controversy than any clear consensus for change.

Finally, we should complete the substantial inquiry already begun into the difficult

problem of overlapping and competing state and federal class actions. Certain aspects, the more

modest ones, may be amenable to rule making. The more fundamental issues do not seem so

amenable, at least not without specific legislative authorization. At the January meeting the

Committee expressed a unanimous consensus that the problems created by overlapping class

actions are worthy of congressional attention and that some form of minimal diversity legislation

might provide an appropriate answer to some of the problems. The remainder of this

memorandum is addressed to this issue.

IV. Overlapping Class Actions

The Committee has been told repeatedly in a variety of forums, by both defense and

plaintiff counsel, and without contradiction, that as Rule 23 is reformed to enhance judicial

supervision of class counsel, the deliberateness of the certification decision, and the judicial

review of settlements, an ever growing number of cases will be filed in those state courts where

this kind of supervision is perceived to be less demanding. This results often in multiple filings

of multi-state diversity class actions in both federal and state courts. Yet this result is precisely

the outcome that the class action device was designed to prevent. The purpose of the class action

device is to eliminate repetitive litigation, promote judicial efficiency, permit small claims to find

a forum, and achieve uniform results in similar cases. But as our Reporter has noted,
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"duplicative class litigation is destructive of just these goals .... Multiple filings can threaten

appropriate judicial supervision, damage the interests of class members, hurt conscientious class

counsel, impose undue burdens of multiple litigation on defendants, and needlessly increase

judicial workloads."

The problems generated by overlapping, duplicative, and competing class actions have

commanded the attention of many observers. According to the American Law Institute's 1994

Complex Litigation Project, the problems caused by multiple class actions are so pressing that

"[w]e are in urgent need of procedural reform to meet the exigencies of the complex litigation

problem." "Repeated relitigation of the common issues in a complex case unduly expends the

resources of attorney and client, burdens already overcrowded dockets, delays recompense for

those in need, results in disparate treatment for persons harmed by essentially identical or similar

conduct, and contributes to the negative image many people have of the legal system." American

Law Institute, Complex Litigation: Statutory Recommendations and Analysis (1984-1994) at 9.

Although the Federal Judicial Center's study focused on class-action dispositions in only four

federal districts over a period of two years, it found several illustrations of unresolved duplicating

filings, pp. 14-16, 23-24, 78-79, 163-164 (Tables 5-7). The RAND study confirmed the

seriousness of the problem. Part of this project involved intense study of ten class actions. In

four of the ten, class counsel filed parallel actions in other courts. In five of the ten, other groups

of plaintiffs' attorneys filed competing actions in other jurisdictions. Only two of the ten cases

did not experience either type of additional filings. More recent information suggests that the

frequency and number of overlapping class-action filings are growing.
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Legislative proposals to deal with overlapping actions have been pursued for several

years. In March 1988 the Judicial Conference approved in principle creation of minimal-

diversity federal jurisdiction to consolidate multiple litigation in state and federal courts

involving personal injury and property damage arising out of a "single event." This position was

confirmed in March 2001 when the Judicial Conference supported H.R. 860, the "Multidistrict,

Multiparty, Multiforum Trial Jurisdiction Act of 2001 ." The 1990 Report of the Federal Courts

Study Committee recommended, pp. 44-45, that Congress "should create a special federal

diversity jurisdiction, based on the minimal diversity authority conferred by Article III, to make

possible the consolidation of major multi-party, multi-forum litigation." Congress has

considered many bills that would provide easier access to federal courts by initial filing or by

removal from state courts. In 2002 the House of Representatives passed one of these bills, H.R.

2341.

One specific source of the concerns reflected in these legislative proposals has arisen

from state-court filings on behalf of classes that include plaintiffs from other states. Many of

these actions seek - and frequently win - certification of nationwide classes. Membership in

these classes may overlap with classes sought - or actually certified - in other courts, state or

federal. Pretrial preparations may overlap and duplicate, proliferating expense and forcing delay

now in one proceeding, now in another, as coordination is worked through. Settlement

negotiations in one action may be played off against negotiations in another, raising the fear of a

"reverse auction" in which class representatives in one court accept terms less favorable to the

class in return for reaping the rewards that flow to successful class counsel. Moreover, the

certification of nationwide or multi-state class actions in one state court poses a threat to the
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proper allocation of decisionmaking in a federal system. Individual state courts may properly

apply the policy choices of the residents of that state to those residents. But local authorities

ought not impose those local choices upon other states and certainly not on a nationwide basis.

After studying these proposals and the underlying problems, the Civil Rules Advisory

Committee authorized its Reporter to issue a "Call for Informal Comment: Overlapping Class

Actions" in September 2001. The call for comment included draft amendments of the class-

action rule that might reduce the incidence of forum shopping and settlement shopping.'

Responses to the call for comment were provided in tandem with reactions to the

proposed amendments of Civil Rule 23 that were published for comment in August 2001. The

most concerted responses were provided in major segments of the class-action conference

sponsored by the Advisory Committee at the University of Chicago Law School in October 2001.

Many additional responses were provided in the written comments and oral testimony at hearings

in San Francisco (November 2001) and Washington, D.C. (January 2002). Although this process

does not match any model of rigorous social-science research, it provided repeated evidence of

actual experiences that must not be allowed to continue. This evidence is outlined in the

I The call for comment included three sets of possible rule amendments. The first set
attempted to end the relitigation of the same class certification issues by providing that a federal
court that refuses to certify a class because it does not meet the standards of Rule 23(a)(1) or (2) or
23(b)(1),(2), or (3) "may direct that no other court may certify a substantially similar class." The
second set of proposals sought to reduce "settlement shopping," in which counsel may take the same
settlement disapproved by one court into another court for approval. The proposal provided that "A
refusal to approve a settlement ... on behalf of a [certified] class ... precludes any other court from
approving substantially the same settlement." The third set of proposals addressed the potential
clash between multiple, overlapping cases and provided that a federal court could "enter an order
directed to any member of the.., class that prohibits filing or pursuing a class action in any other
court."
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summaries of comments and testimony prepared for the Advisory Committee. The question is

not whether something should be done, but what should be done and by whom.

One means of doing something about the problems created by overlapping class actions

might be through new provisions in the Civil Rules. Some relatively modest provisions might fit

comfortably within the authority of the Rules Enabling Act, 28 U.S.C. § 2072. Rule 23, for

example, might address the effect one federal court should give to the refusal by another federal

court to certify a class action or to approve a class-action settlement. Modest provisions,

however, would provide no more than modest benefits - there is no general feeling that federal

courts have experienced particular difficulties in working through overlapping actions in

different federal courts. The Judicial Panel on Multidistrict Litigation works well within the

federal system to achieve coordination and consolidation. Provisions that might address

overlapping class actions in state courts, on the other hand, are not likely to be seen as modest.

Serious objections were made to the illustrative drafts in the informal call for comments. Both

Enabling Act limits and Anti-Injunction Act limits were invoked. There may be room to adopt

valid rules provisions in the face of these objections, but to do so might test the limits of

rulemaking authority thus inviting litigation over the rules themselves.

In light of these constraints on rulemaking, and because of the sensitive issues of

jurisdiction and federalism implicated by overlapping class actions, Congress would seem the

appropriate body to deal with the question. There is a secure basis in the Article III authorization

of diversity jurisdiction to consider various approaches to consolidating overlapping class actions

by bringing them into federal court. One approach, exemplified in several of the bills that have

been before Congress, would establish minimal diversity jurisdiction in federal court for class

13



actions of a certain size or scope. This approach may embody some elements of discretion;

several recent bills bring discretion into the very definition of jurisdiction in an attempt to

maintain state-court authority over actions that involve primarily the interests of a single state.

Another approach would be to rely on case-specific determinations whether a particular litigation

pattern is better brought into federal-court control. This approach could be implemented by

authorizing the Judicial Panel on Multidistrict Litigation to determine whether a particular set of

litigations should be removed to federal court. The potential advantage of this approach would

be that it could prove more flexible over time, enabling the federal court system to respond to

actual problems as they arise and to stay on the sidelines when the problems are effectively

resolved in the state courts. Yet another approach would be to authorize individual federal courts

to coordinate federal litigation with overlapping state-court actions, by enjoining state-court

actions, if necessary, when the state-court actions threaten to disrupt litigation filed under one of

the present subject-matter jurisdiction statutes. While this approach may have the apparent

advantage of leaving federal jurisdiction where it is, it also has the obvious disadvantage of

potential conflict and tension between the court systems.

Careful study will suggest still other approaches. Many of the possible approaches are

likely to provide the occasion for adapting present class-action procedures or developing new

ones. The rules committees, acting through the Enabling Act process, can make important

contributions. The nature of these contributions will depend on the nature of the underlying

legislation; some forms of legislation may present such particular opportunities that supplemental

rules-enabling authority should be included in the legislation.
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Any proposal to add to federal subject-matter jurisdiction must be considered with great

care. But the problems that persist with respect to overlapping and competing class actions are

precisely the problems of multistate coordination that can claim high priority in allocating work

to the federal courts. It is very difficult for any single state court to fairly resolve these problems,

and nearly as difficult for state courts to act together in shifting ad hoc arrangements for

cooperation. The apparent need is for a single, authoritative tribunal that can definitively resolve

those problems that have eluded resolution and that affect litigation that is nationwide or multi-

state in scope.

V. Minimal Diversity as a Possible Partial Solution

Having delved deeply into this topic, the Committee is in a position now to make the

following findings and recommendations to the Standing Committee on the Rules of Practice and

Procedure and the Committee on Federal-State Jurisdiction concerning the problems posed by

overlapping class actions:

1. Beginning in 1991, the Advisory Committee on Civil Rules has undertaken a

searching review of class action practice under Rule 23. This review has involved several

conferences, close consultation with judges, members of the bar and bar organizations,

publication for comment of several proposals, consideration of extensive testimony and

comments on the published proposals, review of empirical studies, and creation of the Working

Group on Mass Torts and adoption of its report;

2. On the basis of this extensive inquiry, the Advisory Committee finds that overlapping

and duplicative class actions in federal and state court create serious problems that: (a) threaten

the resolution and settlement of such actions on terms that are fair to class members, (b) defeat
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appropriate judicial supervision, (c) waste judicial resources, (d) lead to forum shopping, (e)

burden litigants with the expenses and burdens of multiple litigation of the same issues, and (f)

place conscientious class counsel at a potential disadvantage;

3. The Advisory Committee has given close consideration to several rule amendments

that might address the problems of multi-state class actions but concludes that these proposals

test the limits of the Committee's authority under the Rules Enabling Act;

4. Large nationwide and multi-state class actions, involving class members from multiple

states who have been injured in multiple states, are the kind of national litigation consistent with

the purposes of diversity jurisdiction and appropriate to jurisdiction in federal court. Federal

jurisdiction protects the interests of all states outside the forum state, including the many states

that draw back from the choice-of-law problems that inhere in nationwide and multi-state

classes;

5. With respect to multi-state class actions, the Advisory Committee agrees with the

recommendation of the Federal Courts Study Committee that Congress eliminate the complete

diversity requirement in complex, multi-state cases to make consolidation possible;

6. Minimal diversity legislation could be crafted to bring cases of nationwide scope or

effect into federal court without unduly burdening the federal courts or invading state control of

in-state class actions;

7. Minimal diversity legislation could resolve or avoid some of the problems posed by

conflicting and duplicative class actions;
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8. The federal and state judicial systems, class members, other parties to the litigation,

and conscientious class counsel will benefit from the efficient supervision of these multi-forum,

multi-state class actions in one federal forum;

9. For these reasons the Advisory Committee on the Federal Rules of Civil Procedure

respectfully recommends to the Standing Committee on the Rules of Practice and Procedure and

to the Committee on Federal-State Jurisdiction that they support the concept of minimal diversity

for large, multi-state class actions, in which the interests of no one state are paramount, with

appropriate limitations or threshold requirements so that the federal courts are not unduly

burdened and the states' jurisdiction over in-state class actions is left undisturbed.
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DRAFT MINUTES

CIVIL RULES ADVISORY COMMITTEE

May 6-7, 2002

1 The Civil Rules Advisory Committee met on May 6 and 7, 2002, at the Park Hyatt Hotel in
2 San Francisco. The meeting was attended by Judge David F. Levi, Chair; Sheila Birnbaum, Esq.;
3 Justice Nathan L. Hecht; Dean John C. Jeffries, Jr.; Mark 0. Kasanin, Esq.; Judge Paul J. Kelly, Jr.;
4 Judge Richard H. Kyle; Professor Myles V. Lynk; Hon. Robert D. McCallum, Jr.; Judge H. Brent
5 McKnight; Judge Lee H. Rosenthal; Judge Thomas B. Russell; Judge Shira Ann Scheindlin; and
6 Andrew M Scherffius, Esq. Professor Edward H. Cooper was present as Reporter, and Professor
7 Richard L. Marcus was present as Special Reporter. Judge Anthony J. Scirica, Chair, Judge Sidney
8 A. Fitzwater, and Professor Daniel R. Coquillette, Reporter, represented the Standing Committee.
9 Judge Bernice B. Donald attended as liaison from the Bankruptcy Rules Committee. Peter G.

10 McCabe, John K. Rabiej, and James Ishida represented the Administrative Office. Thomas E.
11 Willging represented the Federal Judicial Center. Ted Hirt, Esq., Department of Justice, was present.
12 Observers included John Beisner; Alfred W. Cortese, Jr.; Jonathan W. Cuneo (NASCAT); Peter
13 Freeman (ABA); Jeffrey Greenbaum (ABA); Elizabeth Guarnieri; Marcia Rabiteau; Ira Schochet;
14 and Sol Schreiber.

15 Judge Levi opened the meeting by observing that although the agenda book was thick with
16 several long projects, many of the items on the agenda had become familiar by long study over the
17 years. Most committee members have participated in the process from the beginning of these
18 projects to the present conclusions. The long-drawn-out committee process has been vindicated.
19 Public comments, both in writing and at the hearings, have been very useful. The committee
20 recognizes its debt of gratitude to the many lawyers, judges, and others who have helped to improve
21 the proposed rules. The committee also has done good work. Judge Rosenthal in particular has
22 devoted enormous effort to Rule 23 for many years. The Reporters have done a marvelous job in
23 synthesizing the public comment and in preparing the rule language and notes for the Committee's
24 consideration. And the support provided by John Rabiej has been extremely important.

25 Many successive drafts of the agenda materials have culminated in proposals of
26 extraordinarily high quality. The reporters have had to struggle with the multiple functions of the
27 Committee Notes. When first published, the Notes have been used to explain why the Committee
28 believes the proposed changes are desirable. But as the process matures, the Notes have shifted to
29 the reduced role of explaining what the committee has done as a guide to future application. The
30 Notes for these rules proposals reflect a dramatic pruning process in response to these concerns.

31 January 2002 Minutes

32 The committee approved the minutes for the January 2002 meeting.

33 Rule 51

34 Only one change was proposed in the text of Rule 51 as published. Some comments, and
35 particularly the comments by the Department of Justice, suggested that the plain error provision of
36 Rule 51 (d)(3) might go too far. As published, Rule 51 (d) provided that a party "may assign as error"
37 three categories of instruction mistakes. The third, (d)(3), was "a plain error in or omission from the
38 instructions." The "plain error" term was borrowed from Criminal Rule 52(b), a general plain-error
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39 provision that applies to a wide variety of errors in addition to instruction errors. But Criminal Rule
40 52(b) does not establish a right to assign a plain error. Instead, by providing that a plain error may
41 be "noticed," it recognizes judicial discretion. As a general matter, the Standing Committee prefers
42 that different sets of rules adopt the same approach to similar problems unless a good reason can be
43 shown for differences. There is little apparent reason to believe that plain-error review should be
44 more readily available in a civil action than in a criminal prosecution. Adoption of the Criminal
45 Rule approach was approved accordingly. Two additional changes in the plain-error provision were
46 suggested as well. The first was to delete "or omission from," on the theory that a "plain error in the
47 instructions" embraces wrongs both of omission and commission. This change was approved. The
48 second was to adopt the expression of the newly restyled Criminal Rules by substituting "consider"
49 for "notice." This change too was approved.

50 As thus amended and redesignated as Rule 51 (d)(2), the plain error provision recommended
51 to the Standing Committee for adoption reads: "A court may consider a plain error in the instructions
52 affecting substantial rights that has not been preserved as required by Rule 51(d)(1)(A) or (B)."

53 Two additions were proposed for the Rule 51 Committee Note. The first adds three
54 sentences on "scope," stating that Rule 51 governs instructions on the law that governs the jury's
55 verdict. Other instructions, such as preliminary instructions to a venire or cautionary instructions
56 in immediate response to events at trial, fall outside Rule 51. This addition was discussed briefly
57 by asking whether it was useful to give examples of instructions that fall outside Rule 51. The
58 conclusion was that the examples are useful, and that it was clear that they were only examples, not
59 a complete list. The second Note addition is a brief description of Supreme Court decisions that
60 explain the plain-error approach taken in criminal cases. Both changes were approved.

61 A substantially reduced version of the published Committee Note was presented as an
62 illustration of the ways in which justifications and helpful practice comments can be stripped away,
63 leaving only explanations of the changes made in the rule. The proposed deletions were reviewed
64 in order, and approved for deletion.

65 The committee voted to recommend that the Standing Committee recommend adoption of
66 Rule 51 as revised.

67 Rule 53

68 Judge Scheindlin presented the report of the Rule 53 Subcommittee. She observed that
69 although the public comments and testimony on the proposed Rule 53 did not match in volume the
70 comments on Rule 23, the comments were very helpful. They led the Subcommittee, meeting by
71 telephone, to suggest ten changes in the rule as published. In order of the Rule 53 subdivisions, these
72 are to: (1) add to subdivision (a)(1)(C) an express preference to "pretrial and post-trial" matters; (2)
73 make a small style change in (a)(2); (3) add several specific matters to the (b)(2) provisions that
74 address the contents of the order appointing a master; (4) provide an opportunity to be heard before
75 the appointment order is amended; (5) clarify the (b)(4) effective-date provision; (6) raise the
76 question whether the court "must" afford an opportunity to be heard before acting on a master's
77 report; (7) recommend a new (g)(3) provision that increases the court's responsibility of de novo
78 review of the facts; (8) change the (g)(4) provision for review of conclusions of law to parallel the
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79 changes on fact review; (9) adopt the tentatively published (g)(5) provision for reviewing matters
80 of discretion; and (10) delete entirely subdivision (i), which deals with appointment of magistrate
81 judges to serve as masters.

82 These changes, and other possible changes that were considered but not recommended, were
83 discussed one-by-one.

84 Rule 53(a)(1)(C), as published, authorizes appointment of a master to "address matters that
85 cannot be addressed effectively and timely by an available district judge or magistrate judge of the
86 district." Some of the comments expressed concern that this general provision might be read to
87 supersede the limits that Rule 51 (a)(1)(B), drawing from longstanding doctrine, imposes on reference
88 to a master for trial. This interpretation was not intended. Instead, (C) was intended to establish a
89 standard to control the uses of masters for pretrial and post-trial purposes that have grown up since
90 Rule 53 was adopted. The standard is different from the trial-master standard, and must be kept
91 clearly separate. The distinction is emphasized by adding an explicit reference to these uses, so that
92 (C) will read: "address pretrial and post-trial matters * This proposed change was accepted
93 without further discussion.

94 A separate question was addressed to (a)(1)(C). Suppose a master is appointed to address
95 defined matters on a showing that no available district judge or magistrate judge can address those
96 matters effectively and timely, but later developments in the court's docket make it possible for a
97 judge to address those matters? It was agreed that the time for applying the (a)(1)(C) standard is the
98 time of the initial appointment; the appointment need not be subject to the disruption of continual
99 reexamination of this criterion.

100 Rule 53(a)(2) addresses grounds for disqualification. As published, it referred to disclosure
101 of "a" potential "ground" for disqualification. A style improvement was suggested, making the rule
102 refer to disclosure of "the potential grounds for disqualification." The style change was accepted
103 without further debate. The appropriateness of permitting the parties to consent to appointment of
104 a master who would be disqualified without party consent was discussed. The parties cannot consent
105 to continued service by a judge who is disqualified; why should party consent be accepted as to a
106 master? Two responses were given. A master is not ajudge; all parties may prefer the appointment
107 of a particular person who is particularly well qualified to discharge the master's duties, and in such
108 circumstances the need to protect the open assurance that there is no basis for disqualification
109 appears in a different light. In addition, one reason for refusing to accept party consent to continued
110 service by ajudge who otherwise should be disqualified is concern that lawyers who expect to appear
111 before the same judge in other matters may feel pressure to consent. That concern is much reduced
112 with respect to a master.

113 Rule 53(a)(3) was addressed by several comments. As published, it provides that a master
114 must not during the period of the appointment appear as an attorney before the judge who made the
115 appointment. The comments suggested that this disqualification will impose an undue hardship,
116 particularly on lawyers in small firms. The subcommittee considered these comments, but concluded
117 that the provision should remain as published.
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118 Discussion of the disqualification as attorney began with the observation that the

119 disqualification may deprive the court of the opportunity to appoint a good lawyer as master. There

120 is no disqualification from appearing in other cases before a judge who has appointed a lawyer to

121 conduct a trial or appeal; why should appointment as master be any different? The immediate

122 response was that a master is functioning not in the adversary process, as an appointed lawyer does,

123 but as an adjunct of the court.

124 One approach might be to mollify the rule by excepting cases that are active at the time of

125 the appointment as master. Another might be to seek the consent of the parties in other cases in

126 which the master appears as lawyer, but that would be an invitation to withhold consent as a means

127 of disqualifying a feared adversary. Concern also was expressed that if the master is not disqualified,

128 a party in another case with the master as attorney might seek to disqualify the appointing judge.

129 It was protested that the disqualification will be particularly costly in a small bar with few

130 lawyers. In the western states, for example, masters are regularly appointed in water-rights cases.

131 A master may be involved as lawyer in twenty other cases - and there is only one judge handling
132 them all.

133 The appearance of impropriety was brought back to the discussion, asking whether it is

134 proper for the same person to act simultaneously as a court adjunct and also as an adversary

135 representative before the court. Perhaps the concerns about depleting the pool available for

136 appointment could be addressed by adding a qualification that permits an attorney-master to appear

137 before the appointing judge in exceptional circumstances.

138 The question was renewed: what do we lose by deleting the disqualification? It remains
139 possible for the judge to impose disqualification in making the initial appointment.

140 It was suggested that the (b)(2)(B) limit on ex parte communications between master and

141 judge may reduce the fears of parties in other litigation that a master-attorney has a special entree
142 with the judge.

143 The interest of the states in regulating attorney conduct was noted. The problem of

144 simultaneously working as a judge's master and appearing before the judge in unrelated litigation

145 is likely to be seen as presenting a problem of conflicting interests, a matter traditionally regulated

146 by state disciplinary authorities. States likewise regulate the appearance of impropriety, a concept

147 with a long and detailed history. A federal judge cannot, by appointment, immunize a master from

148 regulation by state authorities.

149 A different analogy is provided by magistratejudges. Judicial Conference conflict-of-interest

150 rules for part-time magistrate judges provide that a part-time magistrate judge may appear in any
151 civil action in any court, and may appear as counsel in a criminal action in any state court but not in

152 any court of the United States. A partner or associate of a part-time magistrate judge may appear as

153 counsel in any federal court other than in the district in which the part-time magistrate judge serves,

154 so long as the magistrate judge has not been involved in the criminal proceeding in connection with

155 official duties.
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156 Noting that the rule does not require disqualification of the master's firm - and that the Note
157 observes that this question is left to the discretion of the appointing judge - it was asked why the
158 appearance is different for other lawyers in the master's firm. It was suggested that screening
159 mechanisms can be used within the firm. But it was noted that the firm is likely to make it known
160 - perhaps on its web page - that one of its lawyers is master for a named judge. And some clients
161 are likely to find this an inducement to retain the firm. On the other hand, disqualification of the
162 entire firm would make it impossible for any lawyer in a firm with many lawyers to accept
163 appointment as a master.

164 The question of screening within the firm was carried further. Many states accept the use of
165 ethics screens to avoid extending disqualification from an individual lawyer to an entire firm. But
166 other states do not. Discussions of possible federal rules of attorney conduct have repeatedly
167 explored the question whether a federal rule, or a federal court order, can immunize a lawyer from
168 state discipline. The question has proved very difficult. Simply attempting to provide an answer in
169 Rule 53 will not guarantee the result. Perhaps the risk of conflict with state requirements, or
170 confusion, means that (a)(3) should be deleted.

171 In addition to state rules, most federal courts have local rules that include conflict-of-interest
172 provisions. Adoption of an express Rule 53 provision would override many of these rules.

173 It was suggested that perhaps (a)(3) should be revised to state that the court may, in
174 appointing a master, order that the master be disqualified. But there is no need to say that in the rule;
175 the judge can impose that term as a condition of appointment. Indeed, a judge would be expected
176 to screen a lawyer before appointment as master, at least asking how many cases the lawyer has
177 before the judge. But the parties may recommend the master, and the judge may be lulled by the
178 parties' recommendation to avoid further inquiry.

179 A counter-suggestion was that it would be better to establish a presumption of
180 disqualification, subject to exceptions.

181 This discussion prompted the suggestion that it is proper to write a rule that does not attempt
182 to solve every possible problem. Retaining the (a)(3) disqualification provision may create a
183 problem. Big firms and small firms both may find that a lawyer cannot practicably serve as master,
184 although for different reasons. Big states with big bars may avoid problems that will be encountered
185 in smaller states with small bars. The duration of an appointment may be unpredictable when it is
186 made, making it more difficult to foresee what problems a disqualification provision will generate.

187 An observer stated that in twenty-four years of serving as a master in many cases, the judge
188 always asks whether there is a conflict. Both the master and judge always assume that the master
189 will not appear before the judge. But the matter is not addressed in the order of appointment. At the
190 same time, it is always assumed that the master's firm can appear before the judge so long as there
191 is an ethical wall - the Note language suggesting the judge has discretion to disqualify the entire
192 firm should be abandoned.

193 The Federal Judicial Center study of masters did not come across any case in which the
194 disqualification question was addressed.
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195 It was suggested that it might be better to address the disqualification question only in the

196 Note, perhaps by suggesting that the question is one that may be addressed by disciplinary rules.

197 The response was made that disqualification does belong in the rule. Rule 53 has spoken

198 only to trial masters. The revision is designed to bring Rule 53 to bear on the many appointments

199 for non-trial duties. All master appointments should be brought into the rule. The disqualification

200 issue is important. That it is difficult does not justify leaving it out of the rule.

201 Another suggestion was that the disqualification problem may not be as severe as it seems:

202 in a multi-judge district, the master can avoid disqualification by having other cases reassigned to

203 other judges. Yet reassignment may not be a panacea; the master's client may prefer the judge

204 originally assigned, creating a conflict for the master. And the court itself may not allow

205 reassignment.

206 The discussion of disqualification was summarized by suggesting four alternatives: carry

207 forward the disqualification provision as published in (a)(3); modify the provision by permitting

208 defeat of the disqualification in exceptional circumstances; modify the provision still further, to say

209 only that the court may order disqualification; or delete the provision entirely.

210 A motion to delete (a)(3) passed by voice vote, with dissents. Mark Kasanin abstained

211 because he is a member of the Maritime Law Association practice and procedure committee that was
212 one of the groups raising the issue.

213 The Note is to be revised to describe the question, alluding to the overtones of state
214 disciplinary interests.

215 Rule 53(b)(2) sets out matters that must be included in the order appointing a master. The

216 Department of Justice suggested several additions to this provision, reflecting their frequent

217 experience with masters. The Subcommittee decided to recommend adoption of several of these

218 additions.

219 One change was recommended in (b)(2)(A), adding specification of any investigating or
220 enforcement duties. This change was approved, with a style change to read "any investigation or
221 enforcement duties."

222 (b)(2)(B), addressing ex parte communications between master and the parties or court,
223 would be changed by adding this: "limiting ex parte communications with the court to administrative

224 matters unless there is good cause to permit ex parte communications on other matters." It was
225 asked how the limit on ex parte communications with the court will work. The order will tell the

226 parties what the rules are. The judge adopts the limit in the appointing order, or decides not to adopt

227 the limit so that ex parte communications are not limited to administrative matters. And the order
228 can be amended.

229 Ex parte communications with the parties are treated differently - some master functions
230 with respect to mediation or settlement require ex parte communication. But an observer noted that

231 in many years of experience as a master, he has followed the practice of never talking to either side
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232 without the permission of all parties. He suggested that the rule should adopt this standard, with an
233 exception for settlement masters or enforcement masters.

234 It was asked why have a "good cause" restraint on permitting ex parte communications with
235 the court on non-administrative matters? Why not just leave it to the court, abandoning the
236 suggested new language? A response was that appointment of a master is an exceptional event; the
237 rule should state the normal expectation. A further response was that in settlement or mediation, the
238 parties may prefer that the court not hear from the master. And if the master believes there would
239 be a benefit in ex parte communications with the court, the master can raise the question. But it was
240 responded that it is difficult to understand what circumstances might establish good cause - as a
241 matter of ethics, for example, a master should not communicate with the court on settlement matters.
242 In rebuttal, it was urged that there are many different master functions. In a mass-tort case, for
243 example, the master may be appointed for functions that require constant communication with the
244 court; in one current action the master consults with the court daily.

245 Further discussion was followed by adoption of a motion to change the wording of (b)(2)(B):
246 "the circumstances - if any - in which the master may communicate ex parte with the court or a
247 party, limiting ex parte communications with the court to administrative matters unless the court in
248 its discretion permits ex parte communications on other matters."

249 (b)(2)(C), proposed after much discussion of what Rule 53 might say about the record of
250 proceedings before a master, simply states that the order appointing a master must state the nature
251 of the materials to be preserved as the record. The Department of Justice suggested that the rule
252 should be made more specific, addressing the manner in which the record is made, including an
253 obligation to create a record. The difficulty, however, is that masters perform many functions; it may
254 be difficult or even counter-productive to require a record of settlement or mediation work, or of
255 enforcement-investigation work. We do not want to require every master to preserve a record of
256 everything done as master. The key may be whether the master is to engage in fact-finding, but even
257 that may be difficult to draft. But even then there is a risk that a direction to preserve identified
258 categories of material may lead a master to disregard other material that should be retained.

259 The problem of making a record remains difficult. It was agreed to add a filing requirement
260 in (C), to parallel the method-of-filing addition to (D) that was discussed in tandem. The order must
261 state "the nature of the materials to be preserved and filed as the record * * *." It may be difficult
262 to know what materials should be filed at the time the appointment is made, but the core requirement
263 is clear: a master should make and file a complete record of everything that is to be considered in
264 making or recommending findings of fact on the basis of evidence. The order can be amended to
265 respond to needs that emerge as the master proceeds to discharge the appointed duties.

266 It was asked whether the (b)(2)(D) requirement that the order state the standards for
267 reviewing the master's order and recommendations could be used to supersede the standards of
268 review set out in (g)(3) and (4). It would be possible to ensure against this possibility by expressly
269 incorporating (g)(3) and (4), so that the appointing order must state "the standards under Rule
270 53(g)(3) and (4) for reviewing the master's orders and recommendations." But it was concluded that
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271 the intent is sufficiently clear on the face of the rule; a sentence will be added to the Committee Note,
272 however, to make the point.

273 Subdivision (b)(3) provides that the order appointing a master may be amended at any time
274 after notice to the parties. Two changes were considered; one is recommended for adoption. The
275 public comments suggested that if the master is appointed by consent of the parties under Rule
276 53(a)(1)(A), consent of all the parties should be required to amend the order. Although this
277 suggestion seems attractive on first approach, it dissolves on closer examination. The most
278 compelling problem is that the court must have power to cancel the appointment if the master's
279 duties are not being performed well, or if the court concludes that the court itself should discharge
280 those duties. Other problems can emerge as well - the need to adjust the terms of compensation,
281 for example, might be thwarted by the veto of one interested party. That change is not
282 recommended. But a second change is recommended: the rule should expressly provide an
283 opportunity to be heard on a proposed amendment. This change was adopted. Later discussion led
284 to one more change: subdivision (b)(4), dealing with entry of the appointing order, was moved ahead
285 of (b)(3) because entry logically comes before amendment. What was published as (b)(3) will
286 become (b)(4), renumbering what was (b)(4) as (b)(3).

287 The "effective date" provision published as Rule 53(b)(4) was awkwardly drafted. Further
288 reflection led to a recommendation that it be changed to a paragraph on "Entry of order." Brief
289 discussion led to approval of this draft: "The court may enter the order appointing a master only after
290 the master has filed an affidavit disclosing whether there is any ground for disqualification under 28
291 U.S.C. § 455 and, if a ground for disqualification is disclosed, after the parties have consented with
292 the court's approval to waive the disqualification."

293 Action on a master's order, report, or recommendations is covered by subdivision (g). (g)(1),
294 as published, said that the court "may" afford an opportunity to be heard. The committee approved
295 the subcommittee recommendation that "may" be changed to "must." As with other hearing
296 requirements in the rules, a "hearing" does not require live argument. When there is no occasion to
297 take witness testimony, the court can afford a hearing by written submissions only.

298 It was asked whether it is wise to include in (g)(1) authority for the court to take evidence in
299 acting on a master's report. This authority appears in present Rule 53(e)(2). Given all that masters
300 may be asked to do, it seems wise to preserve the authority - the alternative of remanding to the
301 master to take any "new" evidence may be cumbersome, and the court may prefer to hear again the
302 same testimony that was presented to the master. The opportunity to take evidence may be
303 particularly useful when the court provides de novo review, as recommended by proposed revisions
304 of Rule 53(g)(3).

305 It was pointed out that subdivision (g)(2) is captioned "Time," but in fact is the basic
306 provision for objections. It was agreed that a new caption must be found. One possibility is "Time
307 for Objections."

308 Fact review was addressed by publishing two versions of Rule 53(g)(3). The first version
309 called for de novo review unless the appointing order directed review for clear error, or unless the
310 parties stipulate with the court's consent that the master's findings will be final. Present Rule
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311 53(e)(2) establishes clear-error review in nonjury cases, and (e)(4) permits the parties to stipulate for
312 finality. The first version retained these as options, but established a preference for de novo review.
313 Version 2 sought to parallel the distinctions made on review of a magistrate judge by providing a
314 preference for de novo review as to "all substantive fact issues," but a preference for clear-error
315 review of "non-substantive fact findings or recommended findings." Both versions reflected the
316 growing concern expressed by several courts of appeals that Article HI courts should not - and
317 perhaps may not - surrender factfinding responsibilities to a non-Article III court adjunct.

318 The subcommittee proposed a new version that would require de novo review of all fact
319 issues unless the parties stipulate with the court's consent that review will be for clear error or that
320 the findings of a master appointed with party consent under 53(a)(1)(A) or for pretrial or post-trial
321 duties under 53(a)(1)(C) will be final. The requirement of party consent to depart from de novo
322 review would reduce the Article III concerns. Even then, it is not clear that the Article III problem
323 is solved. The problem is particularly acute with respect to a trial master who makes or recommends
324 findings on the merits of the claims or defenses in the action. But the parties cannot control the
325 standard of review simply by their stipulation - the court must consent to the stipulation. There is
326 a long tradition of reliance on special masters, and Rule 53 has provided for clear-error review unless
327 the parties stipulate to finality. These traditions may satisfy the demands of Article III. The LaBuy
328 decision, however, may reflect an evolving trend that will reach beyond the justification for
329 appointing a master to the standards of review. A confident answer cannot be given until the Article
330 III courts determine just how far Article Ill limits master practice. It should be remembered that the
331 project to rewrite Rule 53 is motivated by the desire to bring pretrial and post-trial masters into the
332 rule for the first time. Present Rule 53 governs only trial masters. There is no clear reason yet to
333 write a rule that rejects any use of trial masters, abandoning everything that has been in Rule 53 up
334 to now. For the present, it seems better to continue to permit appointment of trial masters subject
335 to the several new restrictions embodied in the rule: a presumption for de novo review that can be
336 overcome only on stipulation of all parties and with the court's consent, abolition of masters in jury
337 trials absent party consent, and a paring back that deletes the right of the parties to stipulate to
338 finality for a trial master's findings unless the initial appointment was made by consent of the parties.

339 It was asked what value there is in having a master if all findings have to be reviewed de
340 novo. One answer is that many masters will be appointed for pretrial and post-trial duties that do
341 not lead to review of everything the master does. Even when review is sought, the parties may
342 stipulate to clear-error review in these settings more readily than they would stipulate if finality were
343 permitted for a trial master. And if the initial appointment is by party consent, stipulations for clear-
344 error review or finality are likely to be made. De novo review is most likely to be provided for a trial
345 master. Courts will not always be asked to decide every issue de novo.

346 The next question was whether the de novo review provision will require that the court
347 review every fact finding even though no one objects. It was responded that in a vast number of
348 cases nothing is done because there is no objection. But the court should remain free to act in the
349 absence of objections. The process of resolving some objections, moreover, may lead the court to
350 review and determine related fact findings that have not been the subject of objections. Still, it needs
351 to be decided whether the district judge is required to act in the absence of objections. The Article
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352 III question does not extend to requiring decision of an issue that no party has asked to have decided.
353 This conclusion seems even more clear when the master is acting on many types of pretrial matters,
354 such as determining the facts surrounding a challenged discovery response.

355 It was asked how a court can make a de novo determination of credibility - clearly a matter
356 of fact - without hearing the witness? It was pointed out that in reviewing findings by a magistrate
357 judge, the court is not required to rehear the witnesses. Section 636(b)(1) provides that when a
358 magistrate judge conducts evidentiary hearings a judge of the court "shall make a de novo
359 determination of those portions of the report or specified proposed findings or recommendations to
360 which objection is made. * * * The judge also may receive further evidence or recommit the matter
361 to the magistrate with instructions." In United States v. Raddatz, 1980, 447 U.S. 667, the Court ruled
362 that de novo determination does not require rehearing the witness through live testimony. The Court,
363 however, cautioned against rejecting a magistrate judge's credibility determination without seeing
364 and hearing the witness, and several lower court decisions suggest that a redetermination of witness
365 credibility requires hearing the witness.

366 These questions were redirected toward the provision for reviewing questions of law. Should
367 the parties be able to consent to finality with respect to questions of law? It was urged that it is a bad
368 idea to "box the judge in on the law." And it was asked when it is expected that the court will
369 consent to a stipulation for finality - when the appointment is made, or when the parties seek to
370 make a stipulation later? The stipulation is likely to be plausible only before findings are made.
371 After findings are made, it is possible that all parties are prepared to make objections but to surrender
372 the objections in return for surrender of all objections. Then the situation is the same as if no
373 objections are made. But should the court be able to withdraw its consent to the finality stipulation
374 after the findings are made? And if the parties stipulate to finality, is the stipulation binding in the
375 court of appeals as well as in the district court? Surely both the district court and the court of appeals
376 should be able to override the stipulation?

377 Several related questions came next: is there any need to provide for reviewing questions of
378 law? Why not make the review provision parallel to the fact-review provision? Why not simply
379 provide that review of law questions is de novo?

380 The question of an obligation to review in the absence of objections recurred. Should ajudge
381 be obliged to review privilege determinations made by a master with respect to 500 documents when
382 objections are made only as to ten? Surely the provision should require de novo review only if an
383 objection is made, giving permission to review de novo if no objection is made without requiring
384 review.

385 It was observed that Rule 53(g) does not attempt to provide guides for distinguishing between
386 matters of law and fact, nor to suggest the complications of "mixed questions." There is a difference
387 between interpreting a statute and applying a rule to a specific fact situation. A party stipulation for
388 finality with respect to issues of law application seems different from a stipulation with respect to
389 more general questions of law. Perhaps some questions of law-application should be analogized to
390 matters of fact for this purpose, at least if we are to distinguish law from fact. The Civil Rules never
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391 have attempted to provide guidance on these questions, however, and it is better not to begin the
392 attempt now.

393 Further consideration of subdivisions (g)(3) and (4) included an alternative approach that
394 would substitute a waiver approach for the stipulation for finality. The waiver would be added as
395 a new final sentence of (g)(2): "But the parties may with the court's consent waive the opportunity
396 to object to a master's findings of fact or conclusions of law." This waiver would be reflected in a
397 revised (g)(3): "If a party has objected under Rule 53(g)(2) the court must decide de novo all issues
398 raised by the objection on which a master has made or recommended findings of fact or conclusions
399 of law, unless the parties have stipulated with the court's consent that the findings will be reviewed
400 for clear error." It would be possible to vary this approach by adding an express recognition that the
401 court can review findings even in the absence of an objection: "The court may - and if a party has
402 objected under Rule 53(g)(2) must - decide de novo * * *."

403 Discussion of this alternative approach led to revision of the new version initially submitted
404 by the subcommittee. The committee approved Rule 53(g)(3) to read: "The court must decide de
405 novo all objections to findings of fact made or recommended by a master unless the parties stipulate
406 with the court's consent that (A) the findings will be reviewed for clear error, or (B) the findings of
407 a master appointed under Rule 53(a)(1)(A) or (C) will be final." The committee approved Rule
408 53(g)(4) to read: "The court must decide de novo all objections to conclusions of law made or
409 recommended by a master." The Committee Note will state that the court may decide questions of
410 fact or law de novo even when no party objects.

411 Rule 53(g)(5) was published in brackets that expressed uncertainty whether it should be
412 adopted. It establishes an abuse-of-discretion standard of review for a master's rulings on a
413 procedural matter unless the appointing order establishes a different standard. Comments endorsed
414 adoption of this provision. Courts should be able to determine what is a matter of "procedure" for
415 this purpose. Adoption, deleting the brackets, was approved.

416 Rule 53(i) was designed to regulate the use of magistrate judges as masters. The version
417 published for comment was shaped by concerns expressed in the Standing Committee. The
418 published version was an awkward reflection of several pressures that push in different directions.
419 There is a strong pressure to have judges act only in their official roles as judges. Stepping outside
420 to perform other public acts is always sensitive, and it becomes even more sensitive when the acts
421 are directly related to litigation before the judge's own court. This consideration would lead to
422 prohibiting any role for a magistrate judge as master: if the task is one that can be performed as
423 magistrate judge, it should be performed by acting as magistrate judge. If the task is one that cannot
424 be performed as magistratejudge, a magistratejudge should not be appointed to perform it as master.
425 This pressure is offset by others. One offsetting pressure arises from 28 U.S.C.A. § 636(b)(2), which
426 provides both that ajudge may designate a magistrate judge to serve as a special master pursuant to
427 the Federal Rules of Civil Procedure and also that on consent of the parties a magistrate judge can
428 be appointed to serve as special master in any civil case "without regard to the provisions of rule
429 53(b) * * *." This statute seems to favor appointment of magistrate judges, perhaps in part because
430 the parties would not become responsible for the master's compensation. The force of this statute
431 is reduced, however, by its position in the history of § 636: it was adopted before later amendments
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432 that considerably expanded the range of duties that can be assigned to a magistrate judge acting as
433 magistrate judge. A second offsetting pressure arises from specific statutory provisions for special
434 masters. Title VII of the Civil Rights Act of 1964 provides for assigning cases to a magistrate judge
435 as special master, and some judges have found this a useful resource for these cases. Yet a third
436 offsetting pressure arises from the concern that at times it may be better to assign a public judicial
437 officer to perform some of the roles that may be assigned to a master and that cannot be assigned to
438 a magistrate judge acting as magistrate judge. Hence the second sentence of the published proposal:
439 "Unless authorized by a statute other than 28 U.S.C. § 636(b)(2), a court may appoint a magistrate
440 judge as master only for duties that cannot be performed in the capacity of magistratejudge and only
441 in exceptional circumstances."

442 Rule 53(i) elicited strong and cogent negative comments. It was opposed by the Committee
443 on Administration of the Magistrate Judges System and by the Federal Magistrate Judges
444 Association. These comments reflected the severe tensions at work in this area. The committee
445 concluded that it is better to delete all of 53(i). These questions are better left to further evolution
446 of practice under the relevant statutes.

447 Deletion of Rule 53(i) led to discussion of the subcommittee proposal to adopt a new Rule
448 53(h)(4) that would absorb the final sentence of Rule 53(i) as published: "A magistrate judge is not
449 eligible for compensation under Rule 53(h)." It was pointed out that there is no need for this
450 provision, and that including it in Rule 53 might create a confusing implication. In April 1976, 1976
451 Conf. Rept. pp. 19-20, the Judicial Conference adopted a policy that precludes even a part-time
452 magistratejudge from accepting fees for services performed as a special master, "whether or not such
453 service is rendered in the magistrate judge's official capacity." The committee agreed to delete
454 newly proposed 53(h)(4).

455 Further discussion of Rule 53 led to the question whether a master can be appointed to
456 conduct "Markman" hearings on the interpretation of patent claims under the pretrial provisions of
457 (a)(1)(C), or whether the appointment must meet the trial-master standards of (a)(1)(B). The
458 Committee Note suggests that this task blurs the divide between trial and pretrial functions. The
459 Markman case ruled that interpretation of patent claims presents a question of law to be decided by
460 the court, not a fact question for the jury. Review of the master will be de novo as a matter of law
461 under Rule 53(g)(4). Experience suggests that an expert master may be able to help resolve the
462 matter both more effectively and more timely, meeting the standards for appointment as a pretrial
463 master. The Federal Circuit has approved and even praised the use of masters in this setting. If the
464 expense seems disproportionate to the needs and stakes of the case, party objections to a reference
465 are likely to block the reference. It was agreed that the Committee Note should be expanded slightly
466 to reflect this discussion.

467 The subcommittee did not have an opportunity to make recommendations on a substantially
468 shortened Committee Note that resulted from deletions proposed by the reporter. Discussion led to
469 restoration of a few of the deletions and approval of the Note as thus shortened. It was observed that
470 reduction of the lengthy Note was a good thing.
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471 Finally, a few changes not recommended were discussed briefly. The Department of Justice
472 proposed that Rule 53(c) be amended by adding an express provision that a master can enter a
473 protective discovery order under Rule 26(c). The subcommittee concluded that confusion might
474 arise from singling out this one specific issue from the many other orders that a master might enter.
475 The subcommittee also reconsidered, in light of comments, two issues that had regularly been
476 considered in the course of preparing Rule 53 for publication. One issue goes to the liability of a
477 master for malfeasance; early drafts included a provision for a bond to ensure an effective remedy,
478 but this provision was deleted. One reason for deletion was fear that these issues approach matters
479 of substantive liability. A second issue goes to appeal. The opportunities for interlocutory review
480 of an order appointing a master are slim. Many other important pretrial orders also are ordinarily
481 not appealable, however, and the subcommittee concluded that there is no reason to accord special
482 treatment to master appointments. There is nothing like the years of experience and frustration that
483 led to adoption of the class-certification appeal provisions in Rule 23(0. Finally, several comments
484 expressed fear that appointment of masters might be unduly encouraged by deletion of the provision
485 in present Rule 53(b) that "reference to a master shall be the exception and not the rule." The
486 Committee Note twice says that deletion of this phrase is not intended to weaken the strictures
487 against appointing trial masters, the only subject covered by present Rule 53. The "exceptional
488 condition" term is retained, and does all the needed work. Locating "the exception and not the rule"
489 within a revised Rule 53 that covers pretrial and post-trial masters, and also masters appointed by
490 consent, would of itself create problems. There was no suggestion that any of these items be added
491 to Rule 53.

492 The revisions of Rule 53 approved by the committee, and the reduction of the Committee
493 Note, were approved for recommendation to the Standing Committee.

494 Rule 23(c)

495 Judge Rosenthal introduced the report of the Rule 23 Subcommittee. The first matter for
496 attention will be to finish action on the proposals published in August 2001 in light of the public
497 comments and testimony. The published proposals are deliberately narrow, although not
498 unimportant. They focus on process. They provide guidance from the time of the certification
499 decision to the end-point of acting on attorney fees. The Committee Notes published with these
500 proposals may be shortened; much-improved versions are included in the materials. They describe
501 what the amendments do. Further suggestions for refinement will be welcomed.

502 The second matter for attention is to consider what other Rule 23 topics might be approached.
503 Earlier proposals to sharpen the criteria for class certification have been put aside for the foreseeable
504 future. We chose not yet to address settlement classes, but to wait for Amchem and Ortiz to
505 "percolate" in the lower courts. But the time may have come to think further about a settlement-class
506 rule, and also about the special problems presented by "futures" plaintiffs.

507 Turning to the published proposals, the first amendment - Rule 23(c)(1)(A) - changes the
508 time for certification from "as soon as practicable" to "at an early practicable time." This proposal,
509 and the accompanying Note material, provoked extensive comment. The Subcommittee
510 recommends that the published Rule be adopted, but proposes changes in the Committee Note to
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511 further improve the discussion of the relation between discovery and a well-informed certification

512 decision.

513 Changes are proposed for other parts of (c)(1). (c)(1)(B) is changed by adding an express

514 requirement that an order certifying a class appoint class counsel under Rule 23(g). (c)(1)(C) is

515 changed by dropping all reference to a "conditional" class certification; the footnote explains the

516 need to avoid any hint that a tentative class certification is appropriate. The Committee Note is

517 changed to emphasize the ability to change the class definition if trial makes the need apparent. The

518 amendment that changes the cut-off of amendment from "decision on the merits" to "final judgment"

519 is retained.

520 A substantial change is proposed in Rule 23(c)(2). The published proposal would require

521 notice by means calculated to reach a reasonable number of members in a (b)(1) or (b)(2) class.

522 Civil rights plaintiffs protested that notice costs would cripple worthwhile class actions, to the point
523 of deterring filing. Others argued that notice is desirable as a matter of principle. In place of the

524 requirement, revised (c)(1)(A) would provide simply that the court may direct appropriate notice to

525 a (b)(1) or (2) class. This authority exists, at least in part, under present Rule 23(d)(2), but this

526 express provision will serve both as a reminder and as an encouragement. The revised Committee
527 Note will emphasize the need to consider the cost of notice and the opportunity to devise forms of
528 notice that are inexpensive. This proposal is meant to strike a fair balance between the competing
529 concerns. As to (c)(2)(B), the Committee Note discussion of plain language is improved. Other

530 technical changes are proposed as well.

531 A number of changes are proposed for the settlement-review provisions of Rule 23(e). As
532 published, (e)(1) made explicit the requirement that many courts have read into the ambiguous notice
533 provision in present Rule 23(e): notice must be directed to a proposed class even if the action is

534 settled or dismissed before a decision whether to certify the class. The public comments raised
535 several questions about notice in these circumstances. Many comments agreed that it is rare to find
536 that absent class members have relied on the filing and consequent tolling of limitations periods; few
537 class-action filings generate much publicity. There is room for concern that class-action allegations
538 may be added to a complaint to draw attention to the case or to exert settlement pressure, but there
539 is little that a court can practicably do to address this concern when the only parties before it agree
540 to terminate the litigation on terms that do not affect the class. There also is room for concern that
541 a number of actions may be filed in different courts, using pre-certification dismissals as a means
542 of forum shopping. Again, however, there are few practical remedies. In addition to the infrequent
543 benefits, a notice requirement poses distinct problems. One obvious problem is cost. A second
544 problem may be the means of notice: general notice addressed to the class described in the complaint
545 may not do much good, but without extensive discovery it may be difficult to identify the persons
546 who would get more individualized notice. Notice costs are an obvious concern. Some of the
547 comments added concern that limitations on the opportunity to "withdraw" class claims would
548 interfere with the right to amend a complaint under Rule 15(a). Pre-certification developments can
549 demonstrate the value of withdrawing some theories that may impede certification, for example, and
550 it would intrude on adversary preparation to require a justification for the withdrawal.
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551 Faced with these concerns, the subcommittee advises that it would be better to delete any
552 requirement that the court approve pre-certification dismissal. Subdivision (e)(1) should be amended
553 to apply the court-approval requirement only to dismissal of the claims, issues, or defenses of a
554 certified class. Notice is still required for all class members who would be bound by a settlement.

555 Early drafts of proposed Rule 23(e) included a lengthy list of factors to guide the court's
556 determination whether a proposed settlement is fair, reasonable, and adequate. Doubts about the
557 wisdom of including such a "laundry list" in the rule led to displacing the list from the rule text to
558 the Committee Note. There is less risk that a list in the Note will be mistaken as an exclusive list
559 of considerations, and less risk that the list will become a check-off form applied by rote in
560 reviewing all settlements. Comments on the published Note, however, expressed the same
561 reservations even about including the list in the Note. Deletion of the list is among the
562 recommended Note changes.

563 A second major change is proposed for the Rule 23(e)(2) provision on "side agreements."
564 The published rule would authorize the court to direct the parties to file a copy or summary of any
565 agreement or understanding made in connection with the proposed settlement. Many comments
566 suggested that a filing requirement should be imposed on the parties. The Subcommittee proposes
567 to amend the rule to require parties seeking approval of a settlement to file a statement identifying
568 any agreement or understanding made in connection with the settlement. The Committee Note
569 would be changed to describe the court's authority to require that copies be filed, and to direct filing
570 of summaries or copies of agreements not identified by the parties.

571 The change in Rule 23(e)(2) that requires the parties to identify agreements adds to the load
572 that must be carried by the description of the agreements as those "made in connection with the
573 proposed settlement." This phrase is not precise. It would be good to draft a more precise
574 description if one can be devised, but repeated efforts have failed. The difficulty is to find a phrase
575 that encourages filing of the important related agreements, but does not create a "trap for the wary"
576 by language that includes too much on retrospective inquiry.

577 Rule 23(e)(3) published alternative versions ofa discretionary "settlement opt-out" provision.
578 The first provided that notice of settlement of a (b)(3) class action must include a fight to opt out of
579 the settlement if an earlier opt-out opportunity had expired, unless the second opportunity is
580 excluded "for good cause." The second alternative was less directive, simply providing that the
581 notice settlement may state terms that afford a second opportunity to request exclusion. The
582 Subcommittee recommends adoption of the second alternative. It is more discretionary with the trial
583 court. Even this discretionary provision may provide great benefits to the court and to class
584 members. The court will be able to use this opportunity to gain information about the quality of the
585 settlement. The opportunities for abuse of the second opt-out to disrupt a good settlement, however,
586 will be reduced.

587 Comments on the Rule 23(e)(4) provisions for making and withdrawing objections reflected
588 the long-running disagreements the committee has encountered. Plaintiffs and defendants commonly
589 unite in challenging the value of objections to settlements that have been hammered out between the
590 parties. Objectors commonly unite in challenging the quality of many settlements. These comments
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591 have not shown persuasive reasons to change the published rule. But the Note language can be
592 revised. The object is to achieve a Note statement that reflects the distinction between personal and
593 class-wide objections. The Note reminds the court that it can inquire into an unexplained
594 withdrawal. There was concern that the published Note encouraged too much discovery for
595 objectors; the Note is revised to emphasize the need for court control of discovery.

596 The attorney-appointment provisions in Rule 23(g) are new. Most of the comments agreed
597 that it is good to include an express appointment provision in Rule 23. It is important to define the
598 responsibilities of class counsel, and to define the procedure for appointment. The comments,
599 however, suggested that Rule 23(g), and particularly the Committee Note, reflected an intent that the
600 court stir up competition for appointment as class counsel even in cases with only one applicant.
601 The Note should be revised to show that there is no intent to favor competition when there is none,
602 that when there is only one applicant the court's responsibility is the present responsibility to assure
603 adequate representation. In no-competition cases, Rule 23(g) simply shifts the focus on counsel
604 competence from Rule 24(a)(4) to Rule 23(g), separating it from the focus on the adequacy of the
605 class representative. When there are rival applicants, on the other hand, the rule directs the court to
606 look beyond mere adequacy to select the attorney best able to represent class interests.

607 The counsel-appointment criteria in Rule 23(g)(1)(C) raised concern that the rule would
608 further entrench an already entrenched class-action bar. The subcommittee recommends addressing
609 this concern by adding an emphasis on knowledge and experience in the law as a relevant factor
610 independent of experience with complex litigation. Similar refinements are recommended for the
611 role of counsel's ability to devote resources to the litigation: resources, although important, are not
612 to be determinative.

613 A further change is recommended for Rule 23(g)(2) by making express provision for
614 designation of interim class counsel.

615 Rule 23(g)(I)(C)(iii) and 23(g)(2)(C) provide a bridge to the attorney-fee provisions of Rule
616 23(h) by establishing a foundation to consider fee terms during the appointment stage.

617 Rule 23(h) is recommended for adoption with only small style changes. The express
618 incorporation of Rule 54(d)(2) was again considered, but the incorporation remains important
619 because of the nexus among Rule 54(d)(2), Rule 58, and Appellate Rule 4. Notice to class members
620 of an attorney fee application is limited to "a reasonable manner" because of concerns about adding
621 another large cost item. Note language is recommended that stresses the importance of allowing an
622 adequate time for objectors to examine the materials that support a fee application before the
623 objection deadline expires. The Note also emphasizes the need to consider benefits actually
624 achieved for class members in setting fees. The focus can be on amounts actually distributed, the
625 value of coupons, or the non-cash value of specific relief.

626 Other recommended changes in the Committee Note would delete discussion of risks borne
627 by counsel, and delete much of the discussion of agreements about fees, "inventory" lawyers, the
628 individual clients of class counsel, and the like. The details seemed to generate risks of over-
629 statement or confusion.
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630 Open discussion followed this introduction.

631 Beginning with Rule 23(c)(1), it was asked whether it is desirable to eliminate the provision
632 for "conditional" certification. The original purpose of this provision was to allow a court to rule
633 that a class is certified subject to fulfillment of stated conditions, such as a condition that a more
634 adequate representative be found. There is reason to doubt the wisdom of what seems to be a
635 premature certification in such circumstances; the effort to foresee the future effects of the dramatic
636 changes made in 1966 may have failed on this score as well as with respect to the growth of (b)(3)
637 class actions. More importantly, this original intent seems to have been lost in practice. Instead, the
638 invitation to conditional certification seems to be read all too often as an invitation to certify now
639 in the face of uncertainty, reasoning that a tentative certification can be undone later. Tentative
640 certification exerts great pressure, even if it is expressed as tentative. It is better to defer the
641 certification decision until the court is clear that certification is - or is not - appropriate. The
642 value of conditional certification is further reduced by the continuing express provision that an order
643 determining whether to certify a class may be amended before final judgment.

644 Another comment noted that conditional certification can be misused. It may be used to
645 encourage settlement in an action that cannot be tried; one purpose may be to avoid choice-of-law
646 problems that would defeat a class trial. Making a certification "conditional" accomplishes nothing.
647 State courts frequently make use of this device, and it is misused.

648 Discussion asked whether "conditional" certification makes sense when it is not clear whether
649 individual or class issues will "predominate" in a (b)(3) class. A related question was whether a
650 provisional certification for purposes of reviewing a proposed settlement remains available, and what
651 its effect may be. A provisional certification for settlement review, for example, may indicate that
652 the action has proceeded to a point that deserves protection by injunction against rival litigation that
653 might undo the settlement. The response was that care should be taken in certifying a class without
654 at least a good sense that certification requirements are satisfied, a matter addressed also in
655 connection with the time-of-certification provision. A provisional certification for settlement review,
656 however, should be viewed as a certification that deserves protection by whatever means would be
657 available to protect a proposed settlement in a class that had been certified before the settlement was
658 reached and proposed to the court for approval.

659 The frequency of decertification was addressed by Mr. Willging, who noted that the FJC
660 study of class actions in four courts for two years found that a decertification question was raised 23
661 times out of 402 actual cases. In 9 of the 23 cases the certification was affirmed; in 3 it was reversed
662 or modified; and in the remaining cases there was no action on the question.

663 It was suggested that a "conditional" certification is eligible for appeal under Rule 23(f).

664 This discussion concluded by the committee's decision to delete conditional certification
665 from Rule 23(c)(1)(C).

666 Discussion of Rule 23(c)(1)(B) led back to (c)(1)(A). The question was how can a court
667 define the class claims, issues, or defenses at the time of certification? The Note discussion of
668 (c)(1)(A) suggests "controlled" discovery that will inform the certification decision. The Note
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669 further suggests that some courts require trial plans that describe the issues that will be tried on a
670 class basis and the issues that will be tried on an individual basis; it was suggested that perhaps it
671 should say that "many" courts require trial plans. The public comments provided much information
672 about the need to be able to illuminate the certification decision through discovery. They also
673 suggested the fear that pre-certification discovery will generate many disputes as proponents of
674 certification seek unlimited discovery on the merits while opponents argue that all discovery requests
675 are improper because they address the merits rather than certification issues. The experience of some
676 committee members reflects these perspectives, reporting extensive arguments about the scope of
677 pre-certification discovery. The Committee Note seeks to address these comments by stating the
678 importance of active discovery management by the court.

679 The problem of certification discovery was put in perspective by the comment that this is not
680 an issue in many classes. Matters pertinent to the certification decision can be found out quickly in
681 employment, securities, and other cases. The trial plan, and questions of class-wide proof, are a
682 problem in mass torts. The Note, as revised, does the best that can be done with these problems.
683 The Note follows the direction that is emerging in the cases, including decisions by the 3d and 7th
684 Circuits in 2001 that recognize the need for some merits discovery to inform the certification
685 decision. Arguments can still be made whether the emphasis on "controlled" discovery into the
686 merits are too much offset by the implication that it can be artificial and wasteful to attempt fine
687 distinctions between certification discovery and merits discovery. But the Note seems in all to strike
688 the right balance, recognizing that what is most important is effective case-by-case control.

689 Discussion moved to the Committee Note commenting on the (c)(2)(B) requirement that
690 notice of certification must be in plain, easily understood language. The Note refers to the need to
691 consider whether class members are more likely to understand notice in a language other than
692 English. But any large class is likely to include some members who are more fluent in other
693 languages. This level of detail seems better left to the Manual on Complex Litigation. The
694 committee determined to delete the proposed new Note sentence on other languages.

695 The text of Rule 23(c)(2)(B), with the revisions proposed by the Subcommittee, was
696 approved without further comment.

697 Rule 23(e)

698 Discussion of Rule 23(e) began with a reminder that the Subcommittee proposes to limit the
699 requirement of court approval to settlements of the claims, issues, or defenses "of a certified class."
700 The history is that some courts read present Rule 23(e) to require approval of pre-certification
701 dismissal. Rule 23(e)(1)(A) as published made that requirement explicit. The Committee Note,
702 however, reflected the committee's uncertainty as to what remedies might be applied in lieu of
703 approving dismissal. Notice to members of the alleged class might protect reliance on the pending
704 action to toll limitations periods. Other methods might be devised to check forum-shopping.

705 The Subcommittee proposes new Note language that would reflect elimination of the
706 requirement of court approval for pre-certification dismissal. Other new language, however, would
707 suggest that the court can impose terms that protect potential class members who may have relied
708 on the class filing or that prevent abuse of class-action procedure. This language was challenged as
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709 very open. It was noted that these problems will appear only in a very small number of cases. "The
710 rare case will be reliance, or forum-selecting that goes beyond the pale." The Note language is
711 intentionally open, but not empty.

712 The Note language may not be empty, but it was observed that it has no foundation in the rule
713 once the approval requirement is removed. There also may be a conflict with the right to amend
714 under Rule 15(a), which seems to permit amendment once as a matter of course to delete class
715 allegations before a responsive pleading is filed.

716 It was asked as a counter what is the bearing of Rule 41(a)(1), which opens the description
717 of the plaintiff's right to dismiss by "Subject to the provisions of Rule 23(e)." It was noted that this
718 qualification still has meaning under revised 23(a)(1), since court approval still is required for
719 voluntary dismissal after a class is certified. Whether the meaning of 41(a)(1) is changed depends
720 on whether present Rule 23(e) is interpreted to require approval of a pre-certification dismissal.

721 A committee member recalled directing notice of a pre-certification dismissal: if it can be
722 done under the present rule, it can be done under the new rule without facing these problems in the
723 Note. The Manual for Complex Litigation advises that if there is abuse of the class process, the
724 court can protect the class by giving notice that would allow others to come in to represent the class.
725 There also may be inherent power to protect the class. And the authority to regulate related case
726 filings may support measures to address forum-shopping concerns.

727 A motion to delete the two proposed new sentences that describe terms exacted for pre-
728 certification dismissal was adopted.

729 The Subcommittee recommends changes in the Committee Note to respond to comments that
730 thought the published Note was hostile to settlements. There was no intent to reflect hostility, and
731 new language has been added to reflect the need to balance the values achieved by settlement against
732 the need for care to ensure that the general value of settlement is not vitiated by a particular
733 inadequate settlement.

734 The Rule 23(e)(1)(B) provision for notice of a proposed settlement "in a reasonable manner"
735 would be supplemented by new Committee Note language discussing the need for individual notice
736 "in the manner required by Rule 23(c)(2)(B) for certification of a Rule 23(b)(3) class" in some
737 circumstances. It was asked whether this observation should be qualified by referring to individual
738 notice "when practicable." This qualification is part of (c)(2)(B), however, so it is incorporated by
739 that reference.

740 A similar question was addressed to notice if a settlement opt-out opportunity is provided
741 under Rule 23(e)(3). This question will arise only if a (b)(3) class is settled after expiration of the
742 initial opportunity to request exclusion. Rule 23(e)(1)(B) requires notice to the class in a reasonable
743 manner; the court can determine how far the manner of notice should be adjusted to reflect what is
744 practicable to protect the second opt-out.

745 Attention turned to the Subcommittee proposal to revise Rule 23(e)(2) to require the parties
746 to identify any agreement or understanding made in connection with a proposed settlement. The first
747 comment was that a decision must be made as to what agreements are covered. The rule language
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748 is very broad: does it reach an unspoken "understanding"? "A wink and a nod"? The reference to
749 "understanding" is troubling. The Committee Note describes agreements that "bear significantly on
750 the reasonableness of the settlement." That is an appropriate test. But that is a very small problem.
751 What other agreements might be seen to be made in connection with a settlement? An agreement
752 to settle individual cases on terms different from the terms available to class members? An
753 agreement among attorneys on fee division? There is a further problem with oral agreements: we
754 do not want to encourage hidden agreements. But the whole provision is very broad.

755 One possibility would be to add a stronger link to the settlement terms to anchor the duty to
756 identify. The requirement could be limited to agreements "directly related" to the settlement. But
757 some comments thought such rule terms would make it too easy to avoid the requirement. We need
758 a formula that people can understand, but that reaches most of what we need.

759 It was responded that what we need depends on what we are trying to close down.

760 One example of the difficulty is provided by a recent Seventh Circuit case in which the class
761 action that was eventually settled was launched by paying a $100,000 consultation fee to a lawyer
762 who had a client that became the class representative. It is difficult to know whether the referral fee
763 agreement was made in connection with the settlement. There might have been a direct connection,
764 but it may have been no more than the easiest way to initiate the action.

765 The question whether "understanding" is a necessary part of the rule was renewed. It is clear
766 that unwritten agreements should be reached, but so long as they are agreements they are covered
767 by the requirement to identify an agreement. The advice to delete "understanding" was renewed
768 later.

769 Some interpretive help may be found in the Committee Note sentence stating that: "The
770 functional concern is that the seemingly separate agreement may have influenced the terms of the
771 settlement by trading away possible advantages for the class in return for advantages for others." But
772 is that guidance enough?

773 The next suggestion was that the test should be "materiality." What we need is identification
774 of something that brought about the settlement. The materiality suggestion was late renewed: we
775 should require disclosure of "any agreement or understanding material to the settlement." Any
776 agreement that affects the fairness of the settlement terms if material. This wording was resisted,
777 with an alternative suggestion that the rule address an agreement that "may have influenced the terms
778 of the settlement." The "may have influenced" suggests a historical inquiry, but that may be
779 acceptable. A more specific objection was that focus on influencing "the terms of the agreement"
780 may not reach the side agreements without which there would not have been any settlement. Such
781 vital agreements are the ones we most want to know about, but might not be seen to have influenced
782 any specific settlement term.

783 Another alternative formulation was suggested: an agreement that "bears significantly" on
784 the settlement must be identified. But this formula does not escape the "eye of the beholder"
785 problem.
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786 One fear is that any formulation will encourage objectors to seek depositions of the attorneys
787 who negotiated the settlement. None of the alternatives seems to reduce the risk: materiality, bears
788 significantly, made in connection with, simply frame the question in different terms.

789 It was observed that "objectors are bought off every day. You are giving a weapon to the bad
790 objectors." Even if "understanding" is dropped, a problem will remain. The settlement negotiation
791 will be conducted in a manner similar to the practice that attorney fees are not discussed before the
792 settlement terms are agreed upon: "it is in the room. These matters will be put off."

793 The question was posed whether there are in fact agreements that relate to the settlement but
794 are not part of the settlement terms. An answer was that there are, but that they "see the light of day.
795 You cannot eliminate unethical behavior." The proposal goes too far; it will deter good settlements.

796 Another drafting suggestion was to limit the identification requirement to any agreement
797 made in connection with "and as a condition of" settlement.

798 A reminder was provided that the process is designed in two steps: the parties identify
799 agreements, and the court then decides whether to require further disclosure. It was responded that
800 the objectors will demand to see any identified agreement.

801 The next observation was that any clear standard invites people on the borderline to avoid
802 identification. Perhaps it is best to adopt a broad standard, but to encourage the judge not to go too
803 deeply into the next step of requiring further disclosures. "I despair of finding a formula" more
804 effective than "made in connection with." It was further observed that broad wording of the
805 identification requirement may discourage the parties from making the kinds of agreements that we
806 worry about.

807 Further discussion suggested that this proposal is likely to be controversial. It is a mistake
808 to rely on the Note alone; the rule itself should say, as closely as possible, what we want to make
809 happen.

810 The committee was reminded of the process that led to the present suggestion. The "made
811 in connection with" formula was part of the published proposal that simply authorized the court to
812 direct the parties to file a copy or summary of the agreement. That proposal did not address the
813 means by which the court might become aware of the agreements it might wish to examine. The
814 many comments favoring mandatory identification by the parties responded to the understandable
815 concern that ordinarily the court would have no basis for knowing about agreements that do not
816 directly affect the settlement terms that apply to class members. None of the comments helped to
817 sharpen the formula that defines the agreements to be identified by the parties. The value of a
818 precise formula is increased by changing to a party-identification requirement. But the difficulty of
819 drafting a precise formula is not reduced. The Subcommittee recognized the problem and struggled
820 with it, but was unable to find better wording.

821 So the court's need to know of the agreements it might wish to explore must be defined in
822 a way that, to repeat the phrase, is not "a trap for the wary." One way to alleviate uncertainty may
823 be to reinstate the examples of "side agreements" that the Subcommittee would strike from the
824 Committee Note.
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825 Returning to the rule reference to an "understanding," it was noted that the word "agreement"
826 is familiar to the law. It is well developed in the law of contracts. "Understanding," on the other
827 hand, is not well developed. The course of safety is to rely on the well-developed "agreement"
828 concept and to delete the non-technical reference to understanding. To be sure, even the concept of
829 agreement has its ragged edges - the law of conspiracy, both criminal and civil, is sufficient
830 illustration.

831 The "made in connection with" formula was supported as an objective standard. Tests that
832 suggest a response that "I was not influenced by it" are not. But it was responded that "there will be
833 no agreements in connection with the settlement."

834 It was asked whether the rule should specify "oral or written" agreements. A counter-proposal
835 was that the rule might be limited to a copy of any written agreement.

836 The problem continued: the rule should not be so narrow as to be easily circumvented. One
837 approach would be to adopt a broad standard for the requirement that parties identify agreements,
838 but a narrow standard for the court to direct disclosure to others.

839 New Subcommittee language for the Committee Note on agreements made by insurers was
840 addressed. This language was proposed in response to the testimony and comments of insurance
841 companies. An essential part of the process that leads a defendant to settlement is often resolution
842 of an insurer's participation in paying part of the settlement. Insurers fear that agreements they make
843 with their insureds may seem to be made in connection with the settlement, and that identification
844 and eventual disclosure will make it more difficult to reach these agreements. One illustration was
845 an agreement with the insured on how many "occurrences" are involved in the litigation. Other
846 illustrations were complex, drawing from areas of insurance practice that were not fully illuminated
847 by the testimony. The first suggestion was that it is better to say that "information about" insurance
848 coverage may bear on the reasonableness of a settlement than to say that "an understanding of"
849 insurance coverage is relevant. It was noted that the insurance policies themselves are commonly
850 made available; indeed, disclosure often may be required by Rule 26(a)(1)(D). And the court may
851 need to know about agreements that affect how much insurance money is available. The resources
852 available have an important bearing on the reasonableness of a settlement. Simply knowing the
853 policy terms often does not carry far enough. But it was protested that people are not now asking for
854 disclosure of such agreements. The concern for confidentiality may be met, however, if disclosure
855 is made only to the court.

856 The Committee concluded that there is not enough information to support sophisticated
857 understanding of the problems that arise from agreements about an insurer's share of settlement
858 payments. Without a good understanding, it is better not to adopt the suggested new language.

859 Further overnight deliberations by the Subcommittee led to specific proposals. Rule 23(e)(2)
860 would be amended by deleting "or understanding" from the party-identification requirement. The
861 duty to identify would be limited to "any agreement made in connection with the proposed
862 settlement, voluntary dismissal, or compromise." The Committee Note would be revised to read as
863 follows:
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864 Subdivision (e)(2) requires parties seeking approval of a settlement, voluntary
865 dismissal, or compromise under Rule 23(e)(1) to file a statement identifying any
866 agreement made in connection with the settlement. This provision does not change
867 the basic requirement that the parties disclose all terms of the settlement or
868 compromise that the court must approve under Rule 23(e)(1). It aims instead at
869 related undertakings that, although seemingly separate, may have influenced the
870 terms of the settlement by trading away possible advantages for the class in return for
871 advantages for others. Doubts should be resolved in favor of identification.

872 Further inquiry into the agreements identified by the parties should not
873 become the occasion for discovery by the parties or objectors. The court may direct
874 the parties to provide to the court or other parties a summary or copy of the full terms
875 of any agreement identified by the parties. The court also may direct the parties to
876 provide a summary or copy of any agreement not identified by the parties that the
877 court considers relevant to its review of a proposed settlement. A direction to
878 disclose may raise concerns of confidentiality. Some agreements may include
879 information that merits protection against general disclosure.

880 This language makes it clear that the court may direct that a summary or copy be provided
881 to the court only, be provided to the court and parties only, or be made available more generally.

882 It was urged that there should be further work on this language to address confidentiality
883 concerns. The court may examine a summary or copy of an agreement and conclude that the
884 agreement is not relevant to the settlement review. It may be useful to add a statement that the court
885 should provide an opportunity to make claims to work product or other relevant protections.

886 The proposed Note language renewed the question of the court's sources of information
887 about agreements not identified by the parties. This question, however, is less pressing than it was
888 under the published version of (e)(2) that did not require the parties to identify their agreements.

889 The question whether to include examples of side agreements in the Committee Note was
890 renewed. The Subcommittee continued to recommend against providing examples. The Manual for
891 Complex Litigation can provide a more useful, and more easily changed, list.

892 It was urged that the committee consider restoring Committee Note language addressing the
893 concerns that should be considered in determining whether to direct filing of a copy or summary of
894 an agreement identified by the parties. The language would have to be rewritten to avoid the tie to
895 deleted references to "the functional concern" underlying (e)(2) identification requirements. But it
896 may be useful as a further explanation of the value of the filing requirement. It was replied that it
897 adds nothing useful to say the same thing again in the context of court directions to file. But it was
898 protested that something may be added. One example that the Subcommittee would delete from the
899 Committee Note is the "blow out" provision that empowers a defendant to escape a proposed
900 settlement if a specified threshold of opt-outs is exceeded. Practice is to disclose these agreements
901 to the court in camera; the parties to the settlement do not want the class and others to know the
902 terms for fear of encouraging concerted efforts to solicit exclusion requests. It was urged that these
903 matters are better covered by the Manual for Complex litigation; there is no problem that requires
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904 a "solution" by advice in the Committee Note. But it may remain possible to add a clause to the
905 proposed Note language that refers to the value of court directions for further disclosure.

906 A final question was whether the Note should refer to "trading away" advantages for the
907 class. The language was defended on the ground that the settlement negotiation process is very much
908 a trading process, in which many possible alternative packages of terms are explored and winnowed
909 down by trading off provisions for mutual advantage. But it may be possible to substitute some other
910 word. The reporter, Subcommittee chair, and committee chair were left free to decide whether to
911 say "relinquish" or something similar in place of "trading away."

912 The changes in Rule 23(e)(2) and the Committee Note language proposed by the
913 Subcommittee were approved.

914 Rule 23(e)(3), creating a "settlement opt-out," was published in alternative versions. The
915 Subcommittee recommends adoption of the second version, which provides in neutral terms that the
916 court may provide a second opportunity to opt out of a (b)(3) class settlement if the original
917 opportunity expired before settlement terms were announced. This version was favored by many of
918 the comments, although other comments favored the first version that provided a second opt-out
919 opportunity unless good cause is shown to deny the opportunity.

920 The committee voted to recommend adoption of the second version. Discussion then turned
921 to the Committee Note.

922 The first question noted that several comments opposed any settlement opt-out, and
923 suggested that perhaps these comments reflect experience in specific subject-matters. Perhaps the
924 Note could suggest that there are classes of cases that are not suited to the settlement opt-out. It was
925 decided that it would be too difficult to establish support for identifying what those cases might be.

926 A second question addressed the Subcommittee proposal to add Note language saying that
927 an agreement among the parties to settlement terms that permit exclusion may be a factor weighing
928 in favor of settlement. The language is a brief summary of many longer passages recommended for
929 deletion. It was concluded that this sentence should be retained.

930 A third question addressed Committee Note language stating that the settlement opt-out
931 reduces the influence of inertia and ignorance that apply at the time of the first opt-out opportunity.
932 The language seems weak. The committee agreed to delete this language.

933 The next question went to new language addressing the possibility that a court may wish to
934 impose terms to control the effect of a settlement opt-out. Two terms are identified: that a class
935 member who elects exclusion is bound by rulings on the merits made before the settlement, or cannot
936 participate in any other class action pursuing claims arising from the same transactions or
937 occurrences. Such terms dilute the value of the opportunity to opt out, even recognizing that courts
938 will not exact such terms in all cases. A prohibition on joining another class action, for example,
939 may defeat a central purpose for requesting exclusion - the hope that better terms can be got in
940 circumstances that do not reasonably support individual litigation. We should not discourage other
941 class actions when many members of the present class are dissatisfied with the settlement terms. And
942 we should not adopt changes that make it more difficult to bring class actions. It was responded that
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943 today there is no second opportunity to opt out after settlement terms are known; it is proper to
944 suggest discretion to impose limits that avoid a "free ride." But it was protested that this Note
945 language does not interpret anything in the text of Rule 23(e)(3). The stakes are not high; it is not
946 quite right to say cautionary things about administration of this new device.

947 The discussion of terms limiting the effect of a settlement opt-out was defended on the
948 ground that the Note attempts to address objections to the settlement opt-out provision. And the
949 Note is a help in resolving uncertainties as to the consequences, particularly with respect to issue
950 preclusion. The question of "opt-out farmers," however, may be distinct.

951 A motion was approved to delete the Note sentence suggesting that the court might condition
952 exclusion on the term that a class member who opts for exclusion may not participate in another
953 class action pursuing claims arising from the same underlying transaction or occurrence.

954 Rule 23(e)(4) recognizes the right of any class member to object to a proposed settlement and
955 provides that an objection may be withdrawn only with the court's approval. Discussion began with
956 the question whether a class member must intervene to object. It was agreed that intervention is not
957 necessary to support an objection in the trial court. The distinctive question whether intervention
958 is needed to support standing to appeal is now pending in the Supreme Court and is not referred to
959 in the revised Committee Note.

960 Objection was made to suggested Committee Note language stating that the court has
961 discretion whether to provide procedural support to an objector. This sentence distills a much
962 lengthier discussion in the published Note. There were objections that the published Note went too
963 far in encouraging support for objectors, but concern remains that the rule and Note should not
964 discourage support for objectors. But shortening the statement may be even more dangerous, leaving
965 an open-ended invitation to expand support for objectors beyond present levels. "We don't need it;
966 it is dangerous." The committee voted to reject the proposed new sentence.

967 It was suggested that as published, Rule 23(e)(4)(B) seems to apply to any objector, whether
968 or not a class member. It was agreed that (B) should be restyled: "An objection made under Rule
969 23(e)(4)(A) may be withdrawn only with the court's approval." Since (A) applies only to an
970 objection by a class member, the ambiguity is removed.

971 The committee voted to adopt 23(e) as revised during the discussion.

972 Rule 23(g)

973 Rule 23(g) brings appointment of class counsel into Rule 23 for the first time. It was
974 introduced without further summary.

975 The first question expressed concern with the appearance of unfairness that may arise when
976 the trial judge who is to hear the case gives time so competing applications can be made and then
977 makes the appointment. It would be better to have a different judge make the appointment. The
978 class adversary will fear that the judge who selects the lawyer will be too much impressed by the
979 lawyer. The provision allowing a reasonable period to apply for appointment "may lead to an
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980 internet solicitation by the court." The rule, moreover, seems tilted toward the experienced lawyer,
981 at the expense of the neophyte who actually "discovered the pollution" and filed the action.

982 A prompt reaction was that although it has been suggested that appointment of class counsel
983 might be assigned to a magistrate judge, it is better to have the appointment made by the judge
984 responsible for the class action.

985 A second reaction is that the problem of appearances arises when there is more than one
986 applicant for appointment. These circumstances occur now, and the court is involved now.
987 Adopting express provisions in Rule 23(g) reduces the appearance of unfairness by establishing a
988 regular, transparent process that is guided by explicit criteria and bounded by the standard calling
989 for appointment of the attorney best able to represent the class.

990 The problem of entrenching already entrenched class-action specialists is recognized in
991 proposed additions to the list of appointment criteria and also in new Note provisions.

992 It was suggested that the Note discussion of Rule 23(g)(2)(B) "does not seem to track the
993 rule." As published, (g)(2)(B) allows a reasonable period for applications by attorneys seeking to
994 represent the class even when there are no present competitors. It seems to invite the delay. "I just
995 don't like appointing counsel who did not file." It was responded that such appointments occur now
996 when there are parallel actions. And new language suggested for the Committee Note says that the
997 primary ground for deferring appointment would be that there is reason to anticipate competing
998 applications. Examples are provided - there are multiple class actions, or individual actions are
999 pending on behalf of putative class members. It was suggested that these illustrations should be

1000 incorporated in the rule itself. This suggestion was resisted on the ground that these are but
1001 illustrations, and it is difficult to draft suitable rule language that does not fall short or go too far.

1002 The Subcommittee concluded that this discussion points to reconsideration of some of the
1003 Note language addressing the process for selecting among several applications. The Note can be
1004 made to flow better, and to distinguish more clearly between situations with only one applicant for
1005 class counsel and situations with rival applicants. The account must include recognition that it may
1006 be better to allow time for new applicants when the only present applicant will not provide adequate
1007 representation for the class. This concern makes it appropriate to discuss deferring decision even
1008 when there is only one applicant. But the Note should be reviewed further to ensure that it does not
1009 encourage over-use of delay to wait for competing applications.

1010 The revised Note discussion was applauded as excellent. A friendly amendment was
1011 proposed in this spirit. The first paragraph of the revised Note includes a sentence stating that the
1012 procedure and standards for appointment vary depending on whether there are multiple applicants
1013 to be class counsel. It would help to add to Rule 23(g)(2)(C) an express statement of the court's duty
1014 when there is only one applicant. A model might be found in the later Note statement that when
1015 there is only one applicant, the court's task is limited to ensuring that the applicant is adequate under
1016 the criteria specified in Rule 23(g)(1)(C). The rule does not now state that the court must assure that
1017 counsel is adequate; (2)(C) is the best place to say it.
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1018 This approach was supported by observing that it is better to state the adequate representation
1019 requirement in the rule rather than resolve a possible ambiguity in the Note.

1020 A beginning draft was suggested: "If there is one applicant for appointment as class counsel
1021 the court must assure * * *." This amendment was moved for adoption.

1022 Adoption of the amendment was resisted on the ground that there is no need for it. The
1023 "must assure" language, further, may imply that the court has a continuing obligation to supervise
1024 class counsel. An alternative draft might be: "If there is one applicant for appointment as class
1025 counsel, the court must ensure that the applicant is adequate under Rule 23(c)(1)(B)."

1026 This approach was supported with the observation that there is no ambiguity in the published
1027 draft, but that the addition will "get everyone quickly and easily attuned to it." Committee members
1028 who have worked intensely with these problems "can connect the dots," but it is not so easy for those
1029 who come to the question afresh.

1030 It was protested that even as reduced, the proposed language still seems to emphasize the
1031 court's "duty to qualify counsel."

1032 An alternative was suggested for (C): "If more than one qualified applicant ** **" This
1033 addition was adopted. It was also agreed to include in Rule 23(g)(2)(B) a statement of the standard
1034 the court should use to determine whether to appoint the only applicant. The Subcommittee was
1035 charged with drafting this provision.

1036 A motion was made to delete all of 23(g)(2)(B), eliminating any express reference in the rule
1037 to allowing a reasonable period for applications for appointment as class counsel. The motion was
1038 opposed on the ground that (B) simply describes what happens. A response was that there is no need
1039 to advertise what happens. A further response was that a good illustration is provided by the recent
1040 Seventh Circuit decision in the tax-refund-anticipation-loan case. The class action was filed after
1041 many other actions had been filed, and in face of a class action in a state court that was nearing trial.
1042 The fact that the attorneys filing the present action could provide adequate representation does not
1043 ensure that they can provide the most effective representation for the class in these circumstances,
1044 and there is good reason to anticipate that if the court delays the certification decision other counsel
1045 may apply. The Note can help, but "there is a place for this in the Rule."

1046 The committee voted to delete Rule 23(g)(2)(B). The Committee Note can be revised to
1047 express the thought expressed by (B).

1048 Attention turned to Rule 23(g)(2)(A), proposed by the Subcommittee. This subparagraph
1049 expressly recognizes the court's authority to designate interim class counsel before determining
1050 whether to certify a class. How can counsel be designated to act for a class that does not yet exist?
1051 It was urged by many voices that commonly there is much that must be done on behalf of a proposed
1052 class before a certification decision can be made. Motions are made and must be responded to.
1053 Discovery often is appropriate or necessary. The conceptual concern that a class has not yet come
1054 into recognized existence can be met by adding a few words: "The court may designate interim
1055 counsel, to act on behalf of the putative class, before determining whether to certify the action as a
1056 class action." This change was approved by the committee.
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1057 It was observed that Rule 23(g) generally does a brilliant job of regulating attorney conduct
1058 without regulating attorney conduct. Duties are placed on the court and the parties, not directly on
1059 the attorneys. The one exception is the direct command of Rule 23(g)(1)(B) that class counsel must
1060 fairly and adequately represent the interests of the class. State rules of professional responsibility
1061 and many local district rules regulate the general duty to represent a client. They also address the
1062 division of fealty owed as between class and class representative as clients. The Committee Note
1063 expressly says that the obligation of class counsel may be different from the obligation that has been
1064 adopted by most state and local rules. This intrusion on state and local-rule regulation could be
1065 avoided by reframing the rule: "The court must ensure that class counsel fairly and adequately
1066 represents the interests of the class."

1067 This concern was met by recalling that many comments from class counsel welcomed Rule
1068 23(g)(1)(B). They now explain to class representative clients that the decision to frame an action
1069 as a class action imposes on counsel a professional obligation to the class that must be reconciled
1070 with the obligation to the representative client, and that the obligation to the representative client
1071 changes accordingly. But it was responded that the source of this practice now is in state rules of
1072 professional responsibility. 23 (g)(1)(B) changes that, and imposes the obligation "top-down" in the
1073 federal system. It was rejoined that this consequence already flows from Rule 23(a)(4), which
1074 establishes requirements of adequate representation by class counsel through the requirement that
1075 the representative provide adequate representation for the class.

1076 No motion was made to amend the Rule 23(g)(1)(B) statement.

1077 It was asked whether designation of interim class counsel is now the norm. It was agreed that
1078 the Note could say that the rule authorizes designation when needed.

1079 It was observed that "everyone who files will seek to be designated as a head-start in the race
1080 for appointment as class counsel." It was agreed in response that the Note could be revised to
1081 describe designation of interim class counsel not "in order" to protect class interests but "if
1082 necessary" to protect class interests.

1083 Attention was directed next to Rule 23(g)(1)(C)(iii), which provides that the court may direct
1084 potential class counsel to propose terms for attorney fees and nontaxable costs. It was urged that this
1085 provision should be deleted. The Committee Note discusses many other examples of information
1086 that applicants might be directed to provide. The explicit reference to fees provides a hint that we
1087 are ready to go back to low bidding and auctions. The response was that there were many comments
1088 and much testimony on the direction to provide fee information. We were repeatedly encouraged
1089 to get the court involved in regulating attorney fees at the beginning of the action, not to facilitate
1090 bidding but to avoid later difficulties. It helps to start thinking about these issues early. The Note
1091 explicitly says that there will be numerous class actions in which information about fees and costs
1092 is not likely to be useful. But fee information is a distinct concern in many class actions. The
1093 Federal Courts Study Committee thought that early guidelines are important. (iii) is not an
1094 expression that either favors or disfavors auctions.

1095 The provision for information about fees and nontaxable costs was questioned from a
1096 different perspective by asking whether we should view the court as a consumer of the legal services
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1097 provided by class counsel. It was agreed that it does not help to view the court as consumer, but the
1098 fee topic is important nonetheless.

1099 A motion to strike the reference in 23(g)(1)(C)(iii) to proposing terms for attorney fees and
1100 nontaxable costs failed.

1101 Turning back to Rule 23(g)(1)(C)(i), it was agreed that the third "bullet," focusing on the
1102 work counsel has done in identifying or investigating potential claims in the case, should be moved
1103 up to become the first item in the list. This is a logical first point in the appointment inquiry.

1104 Further discussion led to agreement that an evaluation of counsel's "experience" should
1105 include not only frequency and duration of involvement, but also the rate of success and failure.

1106 The Committee Note on Rule 23(g)(1)(B) was discussed next, pointing to the statement that
1107 the class representative cannot command class counsel to accept or reject a settlement proposal. It
1108 was observed that we are separating counsel appointment from its present roots in Rule 23(a)(4).
1109 This is a further attenuation of the relationship between the representative and class counsel. The
1110 separation may reflect reality. But this is a fundamental policy question. The Private Securities
1111 Litigation Reform Act adopts the representative-as-client approach. Rule 23(g) assigns to the court
1112 responsibility for selecting who will be attorney for one side of the case.

1113 The response was that in many actions it is class counsel, not the class representative, who
1114 is the "main actor." The bond between attorney and representative as client may seem attenuated.
1115 There are cases in which the court looks to class counsel. The role of class representative has caused
1116 difficulties. An example is the representative who refuses settlement unless there is a large
1117 individual payoff for the representative. The Note has been stripped of case citations, but the cases
1118 confirm the Note statement. The problem cannot be made to go away by ignoring it in the Note. The
1119 Private Securities Litigation Act is a break with this tradition. The class action continues to be one
1120 on behalf of other people. Outside securities litigation, it is not the class representative's position
1121 to replace class counsel. It is proper to be concerned about the separation between class
1122 representative and class counsel. Some of the comments and testimony reflected the importance of
1123 maintaining real attorney-client relationships forged between class representative and class counsel,
1124 and the Note has been changed to reflect this concern. But Rule 23(g) is intended to adopt, in a
1125 modest way, the best practice, to bring to it standards, discipline, regularity.

1126 The committee was reminded that by putting a duty on the attorney to represent the interests
1127 of the class Rule 23(g)(1)(B) is invoking disciplinary rules. Enforcement will be not only through
1128 the court in the class action but also by state orders suspending or disbarring lawyers who fail the
1129 duty.

1130 The committee agreed that it was useful to have had this discussion, and that nothing need
1131 be changed.

1132 Rule 23(h)

1133 Rule 23(h) is proposed in the same mode as Rule 23(g), as a clear restatement of present good
1134 practices.
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1135 A specific drafting question was asked of Rule 23(h)(2): "A class member or a party from

1136 whom payment is sought may object to the motion." In a common-fund award case, it could be

1137 argued that a class member is a party from whom payment is sought. It was agreed to clarify the

1138 separation by adding commas - "A class member, or a party from whom payment is sought, may

1139 * * * "

1140 It was observed that disciplinary rules commonly regulate the reasonableness of attorney fees.

1141 Rule 23(h) avoids the risk of trespassing on these rules by putting the obligation to determine

1142 reasonableness on the court.

1143 In a reprise of a discussion that was addressed to the Rule 23(e) Note, it was observed that

1144 the Committee Note cites a specific case. There is a view, shared by some Standing Committee

1145 members, that it is unwise to cite specific cases. Even a case that is an exemplary statement of

1146 current wisdom may pass into oblivion, or even be overruled. The advantages of invoking a good

1147 judicial discussion should not lead to frequent citation. It was agreed that if possible the Note should

1148 paraphrase, rather than cite, specific decisions.

1149 It was suggested that it is not useful to refer in the Note to the importance of judicial

1150 involvement with fee awards "to the healthy operation" of class actions. It was agreed that "healthy"

1151 would be replaced by "proper."

1152 It was asked why Rule 23(h)(1) sets specific notice requirements for a fee motion by class

1153 counsel - will there be fee motions by others? The answer is that indeed there may be fee motions

1154 by others. A person who acted to represent a putative class in the interim before appointment of

1155 class counsel, for example, may be awarded fees even though someone else was appointed as class

1156 counsel. Notice to the class of motions by persons not appointed as class counsel might be useful,

1157 but the timing of such motions often may make it impossible to combine notice of the fee application

1158 with another notice that must go out for independent reasons. Separate notice is expensive. An

1159 application by class counsel, on the other hand, can be described in the Rule 23(e) notice of

1160 settlement review. But if the class claims are adjudicated rather than settled, separate notice "in a

1161 reasonable manner" is required. These matters are discussed in the Committee Note.

1162 A motion to adopt Rule 23(h) was approved. With the revisions discussed at this meeting,

1163 the committee recommends to the Standing Committee that Rules 23(c), (e), (g), and (h) be

1164 recommended for adoption.

1165 Minimal Diversity Jurisdiction

1166 Judge Levi introduced discussion of a memorandum describing the need to consider minimal

1167 diversity or similar legislation that might reduce problems that arise from overlapping, duplicating,

1168 and competing class actions. These problems have been described to the Committee for many years.

1169 Most of the problems arise from class actions filed in state courts; the systems for transfer of related

1170 cases among federal courts seem to reduce to manageable proportions the problems that might arise

1171 from multiple federal filings. A year ago this committee concluded that the remaining problems are

1172 so serious as to warrant adoption of Rule 23 provisions. The proposed provisions would test the

1173 limits of Enabling Act authority, however, and also would raise questions under the anti-injunction
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1174 act. Rather than ask the Standing Committee to approve publication of the proposals, it was decided

1175 in the end to seek comment by more informal means. The Reporter circulated a Call for Informal

1176 Comment. Many responses were made in the course of the hearings and written comments on the

1177 published Rule 23 proposals. These comments showed that the problems that the Committee has

1178 heard about over the last ten years persist. The problems are so important as to justify continuing

1179 work toward an answer.

1180 At the January 2002 meeting the committee considered the many comments already in hand

1181 and concluded that it is better to support legislative solutions before devoting any more effort to

1182 contentious court rule proposals. It asked for a draft resolution on possible legislation. The

1183 memorandum in support of a resolution concludes with a set of findings and recommendations. It

1184 aims at the broad concept of legislation, without attempting to endorse any particular bill or even a

1185 particular legislative approach.

1186 The first question addressed Item 6 in the findings and recommendations. Item 6 says that

1187 legislation addressing these problems can be adopted without imposing undue burdens on federal

1188 courts. Is it proper to make this assertion? There have been many suggestions that a substantial

1189 number of cases might be drawn into the federal courts by legislation adopted to regulate state-court

1190 class actions. It was responded that the burden that might result from carefully designed legislation

1191 is not undue. Of course it is difficult to predict with certainty what the burden will be, apart from

1192 the confident prediction that the burden will depend on the particular solutions adopted. But it must

1193 be remembered that legislation can be helpful - indeed most helpful - without drawing all class

1194 actions from state courts into federal courts. The Judicial Conference Executive Committee

1195 expressed opposition in 1999 to proposed bills that seemed likely to bring all class actions to federal

1196 courts. That position need not extend to more carefully designed legislation.

1197 Another committee member said that the memorandum presents an elegant, balanced, and

1198 thoughtful summary of the problems. It does not weigh in on any side of the debate. It only urges

1199 the importance of further study. It remains important to determine who the audience will be: is it

1200 to be only the Standing Committee? Does the memorandum become a public document? Is it crafted

1201 so Congress will understand the importance of the points being made?

1202 It is clear that the memorandum can be addressed to the Standing Committee. There is

1203 reason to believe that the Standing Committee will pursue the topic within the Judicial Conference.

1204 Other Judicial Conference committees have an interest in these problems. The Federal-State

1205 Jurisdiction Committee has considered the questions raised by minimal diversity class-action bills

1206 for some years now. The Court Administration and Case Management Committee also may be

1207 interested. It will be important to follow the ordinary processes of communication among the

1208 committees.

1209 Further expressions of support led to adoption of the memorandum as the committee's

1210 statement.

1211 Other Class-Action Questions
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1212 The committee was asked what Rule 23 topics might remain to be addressed. No other topic

1213 has been developed to a point that would justify a present vote committing the committee to further

1214 work, but any directions to help prepare for the October meeting would be helpful. Settlement

1215 classes remain a matter of active interest. The problems of future claims also remain, as witnessed

1216 by the report of the mass torts subcommittee of the Bankruptcy Administration Committee. Opt-in

1217 class proposals were suggested by several of the witnesses and comments addressed to the August

1218 2001 proposals. It would help to offer suggestions to the Subcommittee of any other subjects it

1219 should address.

1220 Bankruptcy Committee Mass-Torts Report

1221 The Committee on the Administration of the Bankruptcy System appointed a Subcommittee

1222 on Mass Torts to consider the proposals of the National Bankruptcy Review Commission that the

1223 bankruptcy statutes be amended to establish a system to handle "mass future claims" in bankruptcy.

1224 Judge Rosenthal acted as this committee's liaison to the subcommittee.

1225 Judge Rosenthal introduced the subcommittee report by acknowledging that it is incomplete.

1226 Some of the areas of less-than-complete analysis are reflected in the reporter's memorandum

1227 summarizing the report. The report was a group effort to point to problems that are apparent on not

1228 very searching review of the Commission recommendations.

1229 The problem of identifying mass future claims so that a representative can be appointed is

1230 real. The hope was to achieve a final resolution of future claims in bankruptcy courts. It is an

1231 ambitious and interesting set of proposals. The Amchem and Ortiz decisions mean that Rule 23 is

1232 not now a realistic response to mass future claims. So many have been searching for a solution.

1233 That the proposals are interesting does not disguise the fact that they present many problems.

1234 The most fundamental problems arise from the relationship between Article HI courts and the

1235 bankruptcy courts; due process; and federalism. None of the reports goes as far as necessary to reach

1236 final answers to these problems.

1237 The subcommittee's conclusion that the Commission proposals "are an important step in the

1238 right direction" is sound if it is understood to mean that the inquiry must be continued. The

1239 recommendation would be premature if it were read as a more enthusiastic affirmation of the

1240 Commission proposals.

1241 The Commission definition of mass future claims is open-ended. The subcommittee report

1242 recommends that it be made more specific. But a workable degree of specificity might create a

1243 procedure that cannot be useful - there may be no useful circumstances in which it is possible to

1244 estimate with confidence the number of future victims and the severity and value of their injuries.

1245 These and other problems are identified, but are not explored at the level of detail that provides a

1246 basis to guess whether solutions are possible.

1247 It seems reasonable to endorse careful further study, but not to endorse adoption of the

1248 Commission recommendations. It would be premature to take the subcommittee report to the

1249 Judicial Conference. Further study by the Bankruptcy Committee would be appropriate. Or, if the

May 16, 2002



Draft Minutes
Civil Rules Advisory Committee, May 6-7, 2002

page -33-

1250 task of exploring the remaining problems to a practical conclusion seems onerous, it also would be

1251 appropriate to put aside the Commission recommendations.

1252 Further discussion noted that the Commission recommendations allow a "defendant" to take

1253 all matters into the bankruptcy courts, apparently making the bankruptcy courts into courts of general

1254 jurisdiction. Although the proposal is interesting, it requires study in the years-long level of detail

1255 that has characterized this committee's study of class actions.

1256 It was noted that future claims are addressed "every day" by bankruptcy courts that deal with

1257 asbestos claims. Some of the companies going into bankruptcy say they are not insolvent because

1258 they view the claims as fraudulent. These asbestos cases are governed by a specific provision in the

1259 bankruptcy statute. It is worthwhile to keep working on these problems to see whether a more

1260 general bankruptcy statute can be adopted for other defendants.

1261 The committee concluded that it is not able to endorse the Commission recommendations

1262 as an approach to the complicated and important problems generated by anticipated mass future tort

1263 claims. The proposals are important, but further investigation and study are needed. The ongoing

1264 experience with asbestos may help. Judge Levi will transmit this conclusion to the Bankruptcy

1265 Administration Committee.

1266 Electronic Discovery

1267 Professor Lynk stated that since the January meeting the Discovery Subcommittee has met

1268 by conference call. He and Professor Marcus have continued to work together. Although in January

1269 the Subcommittee expected that it would now be seeking authorization to draft specific proposals

1270 for consideration at the October meeting, more work remains to be done before specific proposals

1271 may be feasible. "There is a lot of heat" in the world of practice, but there is little light to illuminate

1272 the nature of the problems of the rules approaches that might prove helpful.

1273 Professor Marcus noted the preliminary report from the Federal Judicial Center in the agenda

1274 materials. The report is in preliminary form; there is time to ask for a different approach if that

1275 might be more helpful. The FJC has pursued many inquiries. What remains now is to complete a

1276 set of ten specific case studies. The work to date, however, has not suggested any particularly clear

1277 line of inquiry or rulemaking. If better questions should be asked, it is important to describe them

1278 now.

1279 There are many approaches that could be taken to drafting new rules, but many people have

1280 expressed doubts whether changing the rules can do much to ameliorate the problems encountered

1281 in practice. There is great interest in the problems, but not much enthusiasm for any particular

1282 solutions. And the problems continue to present a series of moving targets.

1283 It was noted that the FJC study seeks to identify problems that rules changes might address,

1284 but offers few rule suggestions. Rule 37 requires an order before sanctions can be imposed. The

1285 rules do not adequately address spoliation. Discovery of computer-based information may raise such

1286 distinctive spoliation problems that we need a new and distinctive rule for them.
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1287 It was agreed that the preservation-spoliation problem has been a longstanding concern.

1288 Businesses desperately want clear and reliable guidelines for record preservation policies. And even

1289 at that, they may not appreciate how truly great their problems are.

1290 Another set of new problems presented by discovery of computer-based information relate

1291 to third-party protection. Email, for example, is now used for purposes that would not have

1292 generated any form of communication a few years ago. Some companies permit use of company

1293 email facilities for personal messages. Outsiders seeking discovery of the company email records

1294 gain access to much personal information that is completely irrelevant to any litigation or the

1295 purposes of discovery. We need to explore whether there are ways to get information of the

1296 discovery to the affected individuals, and ways to protect their privacy interests.

1297 Another set of problems that may prove distinctively different with discovery of computer-

1298 based information relate to cost sharing. The problem of who should pay arises in every case. This

1299 is particularly important with discovery from nonparties. Practice for the moment seems to have

1300 developed no more acceptance of cost bearing between the parties than has developed with other

1301 modes of discovery. As to discovery from nonparties, however, it seems to be accepted that the

1302 requesting party should bear the costs of responding. But a different view was expressed that cost

1303 shifting among parties may be gaining more acceptance because of the great costs that can arise from

1304 extraordinary recovery efforts.

1305 Still another set of problems arise from the choice between responding in electronic form or

1306 in hard copy.

1307 The cost of preserving back-up tapes can be another special problem. One committee

1308 member has a client that is spending $1,000,000 a month to preserve back-up tapes.

1309 One extreme possibility is that the use of electronic technology will be severely restricted if

1310 companies come to fear discovery.

1311 Texas has adopted specific court rules for discovery of electronic information. But so far

1312 there are no available cases to show how the rules are working.

1313 Two final observations were that special masters may be particularly useful in sorting through

1314 problems arising from discovery of computer-based information and that the committee may be

1315 driven to creating laboratory experiments that test the effects of different possible rules.

1316 Federal Judicial Center Report

1317 Mr. Willging described work in progress on Rule 23. A preliminary presentation was mailed

1318 out before this meeting. "Very preliminary" data have been compiled on filings and on overlapping

1319 actions. One purpose of presenting the preliminary report is to learn whether it would be helpful to

1320 present the data in different forms.

1321 Even in this preliminary stage, there are some intriguing results. The raw filings data change

1322 a lot when account is taken of consolidation and similar efforts. But such empirical work will be

1323 most effective if it can be focused on the questions that interest the committee.
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1324 The same observation is true of the next step, which will inquire into the motives that guide

1325 attorneys as they choose between federal and state courts. A draft questionnaire is included in the

1326 materials: can it be better focused? The questionnaire will go to both plaintiff and defendant

1327 lawyers, seeing comparison of federal courts with state courts in a number of dimensions.

1328 Discussion confirmed that it is good to ask about the effect on forum selection of choice-of-

1329 law approaches, and about the effect of approaches to objectors.

1330 It was suggested that many lawyers seek state courts to avoid the restrictions that the Daubert

1331 rules place on use of expert witnesses in federal courts.

1332 Another factor to explore is the complexity of pretrial procedures. Many lawyers perceive

1333 federal pretrial practice to be more complex than the practice in state courts.

1334 One of the motives for undertaking this study is to determine whether certification standards

1335 for settlement classes in federal courts are encouraging plaintiffs to file in state courts rather than

1336 federal courts.

1337 Mr. Willging also noted that Todd Hillsee, who testified on the class-action notice provisions

1338 at the January hearing, has provided the Federal Judicial Center with draft short-form notices.

1339 Reactions of the committee to these forms would be useful.

1340 Other Items

1341 The relation-back provisions of Rule 15(c)(3) will be on the October agenda for discussion.

1342 A simple revision has been suggested by the opinion in Singletary v. Pennsylvania Department of

1343 Corrections, 3d Cir.2001, 266 F.3d 186. The suggestion is attractive. The specific problem is that

1344 a plaintiff who knows that it is impossible to identify an intended defendant is given less effective

1345 relief than a plaintiff who mistakenly believes that the proper defendant has been properly named.

1346 But in approaching it the committee must consider a series of questions. Perhaps the first question

1347 is how frequently the committee should act to correct interpretations of the rules that seem wrong.

1348 It is not wise, and perhaps would not be possible, to react whenever a court seems to give a wrong

1349 answer. Even when a number of courts have concurred in a seemingly wrong answer, the question

1350 may not be so important as to deserve a rule amendment. Continual amendment to provide specific

1351 answers to ever more specific questions could produce rules that are too complex and too rigid to

1352 survive. A second question is whether this specific question should be addressed without also

1353 reviewing other aspects of Rule 15(c)(3) that seem unsatisfactory. There are good reasons to

1354 question the way the rule is presently drafted. A third question, specific to Rule 15(c), is whether

1355 it is wise to continually revisit a rule that presents significant Enabling Act questions. One main

1356 function of Rule 15(c)(2) and (3) is to allow claims that would be barred by limitations in the state

1357 courts that provide the law governing the claim. Acting to expand this incursion into the realms of

1358 state law may be inappropriate.

1359 The Appellate Rules Committee has urged revision of Rule 6(e) to correct an ambiguity about

1360 the effect of the provision that when service is made by mail or other defined means "3 days shall

1361 be added to the prescribed period" for responding. This committee can take the lead by proposing

1362 an answer at the fall meeting. It will remain to be determined whether the Appellate Rules
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1363 Committee will wish to publish a parallel provision for the Appellate Rules at the same time, or will

1364 prefer to await comments on a published Rule 6(e) revision.

1365 Judge Jane J. Boyle has urged that some Judicial Conference committee should consider the

1366 problems that arise from the interplay between Rule 54(d) and the increasingly antique cost

1367 provisions in 28 U.S.C. § 1920. The problem is that some courts have felt unable to adjust

1368 provisions that address the costs of preparing papers for application to video and other modern

1369 media. The committee concluded that the problem is better addressed through statutory revision than

1370 through rules amendments. The question of taxable costs has a sufficiently substantive element that

1371 it would be better not to take it on through the Enabling Act if other approaches are possible. The

1372 topic is recommended for consideration by the appropriate Judicial Conference committee.

1373 There may be a problem of notice to the Attorney General when the constitutionality of a

1374 federal statute is required. Notice is required by statute, and Rule 24(c) regulates the manner of

1375 notice. But Rule 24(c) does not work as well as it might. This problem was raised during the

1376 process of amending the Appellate Rules provisions that address these issues. The Department of

1377 Justice has confirmed that failures of the notice process are sufficiently frequent to justify

1378 consideration of new rule provisions. This topic will be placed on the fall agenda.

1379 One of two consent calendar items, 02-CV-A, was brought on for discussion. The committee

1380 is requested to do something about a district court practice that requires advance permission to file

1381 new actions after an individual litigant has been identified as a vexatious litigant. The committee

1382 concluded that this specific problem is not of the character that justifies adoption of a general

1383 national rule. This item is removed from the agenda without further action. The recommendation

1384 to remove the other consent calendar item from the agenda was approved for want of any motion to

1385 remove it from the consent calendar.

1386 It was noted that progress is being made with development of a new Admiralty Rule G to

1387 govern civil forfeiture practice. The Maritime Law Association has approved the approach taken

1388 in current drafts. It is hoped that a draft will be ready to circulate for informal comments over the

1389 summer, and to place on the agenda for the fall meeting.

1390 Next Meeting

The next meeting was set for October 3 and 4 in Santa Fe, New Mexico.

Respectfully submitted

Edward H. Cooper, Reporter
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