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MONDAY MORNING SESSION
Februsry 2, 1948

Tha meeting of the Advisory Committes on Rules

-

for Civil Proosdure to consider the Propoged Rule to Govern
Condemnation Cagses 1n the District Courts of the Unlted States

convened in Room 147-B, Supreme Court of the United States

Standard Building
Cleveland

Building, Wseshington, D. C., at ten-ten o'eclock, Mr. Willlem

D. Mltehell, Chalrmen of the Committee, presiding.

105 W, Adams Street
Chicago

The following membsrs of the Committes were present:
william D. Mitchell, Chairman ’

Charles ¥. Clark
Armistead M, Doble
Robert G. Dodge

Sam M. Driver

Hente M. Lemann
Janmes ¥W. Moors
Edmund M., Morgan
John Carlisle Pryor
Edson R, Sunderland

Also present:

The MASTER REPORTING COMPANY, .Inc.
Law Stenography » Conventions e General Reporting

Lelend L. Tolman, Btaff
CHAIRMAN MITCHELL: The meating ~111 come to ordewr,

My thought is that the real polnt about thils thing

National Press Building
Washington

le having the question of the tribunal for the nward of comnenw

g sation and the question of what havnens in cases of condemnation
é% under a state statute settled firét. If we can settle those
iz questions, the rest of 1% 15‘3ust a matter of éeta11, and 1t

~ w11l 811 f1t in together. |

L . :
I as¥ed the TVA and the Department of Justice peonle
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to be here at two o'elock. I thought we would 1llke to discuss
this thing ourselﬁes this morning and, 1if the éommittee hasﬂ't
any objectlions, suppose we tackle this question of tribunal
and try to get this out of the way and then we wi&l start rule
by rule and do tha pabtehing that is necegsary.

Are thers any other suggestions?

i see thers is a letter from the TVA that Ur.
MeCsarthy, thelr Assistant General Counsel, who was heré this
morning, addressed to me on October 28th, which I néver saw.
T eannot find 1t anywhere ln my files nor 1s it mimeographed
co far ss T know. I had put thls thing un to them a month or
80 before that. |

There sre a great many provisions in the'Federal
atatutes that ecall for a snecially constituted three-judge
court, such as in labor cases and in other types of cases.

T asked: Iz 1t competent by a rule of procedure to abollish the

three-judge district court and vrovide that the case might be

tried by.one?

| 1 ralsed the question that it was not only a matter ;
of congresslional policy‘establisneé when they did that, cértain%
ly as regerds labor cases, but it is #180 a questlon of Juris-
diction. I questioned whether 1% could be touched by a rule.
Certalnly we wouldn't ramble around in the rules abolishing
the three-judge court in labor injunction cases. We would

get promptly spanked by the Court itself probably.
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Ha showad me 2 cony of %hia lattar this mafniag,
witlen, ag 1 gay, he teld me nad been writien to mé in snawvey to
ny rutting them on the svob asbout 1t, They reasch~d the con-
clusion that this wag o mather of Jurisdietlon and that they
beliaved thet it cculdn't be allsred by rule.

If you remember, the letters that we recelved from
the )ndges who szat in TVA cases all overwvhelmingly coneurved
in the opinion that the three-judge provision of the TVA
*égﬁa@tisﬂ was bad. There was trouble in g@ttiﬁg the three
Judges together, snd tnat sort of thiﬂg.‘

TVA wanted sverything else to stand. (their ama#igsion
aystem as dlstingulshed from the jury), but they were 2117 1ng |
to abollish the thres-judge court.

In the artiele of Yalter Armstrong viublished in the

Fadersl Rules Servige he quotes a lot of these TVA Judges who
are opnoged to the TVA gyaten. Tﬁ@ point they make apgaingt it
18 the three-judpge systen. W¥Walter 1s not acauraté in saying
theyvgﬁg apalingt the TVA gyatem. Moat of them are apgalnet the
thressjudge system,

I raqeiv@ﬁ a letier Trom every judge who sat in TVA
eases, The conssnsus of ovinlon among them was that tmgrﬁhr%aa
juéga courts were not vary good, but they do helleve in ﬁﬁ%l
commiaslion system not only for the TVA but Ffor all condemna-
tion eases,

JUDGE DOBLE: ¥e hove had s numbay of eases hafore
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our Jourt from western Worth Carolina. I think the TVA syatem

hag worked very well., I think the begt thing tc-ée lag leave

1t alone but abollian the regulremsnt for the three Judges.
CHATRMAN MITCOHELL: 1 am in 2 frame of mind whevre I

think I would bhe willing to join in a rgﬁcrt thet the three-

juﬂge gystem ought é@ be sbollished, bhut 1% ought to be done

by Congress. I am sfrald to try it Ey a rule, There are go

many imelleabions thet would follow 1f we tampered with the

“threc-judge clause.

JUDGE DOBIE: There nre = géaé number of those
enses that é&me before ug with questions of whathsy this land
nad any value for hyéraglgetfie ﬁuf@oses before the Goveranmani
etenmed in, 1 must confess that on a lot of the gquastlons
involved those commlissioners, if they anpoint good men, and
they usually do, can grannls better with 1t than the ordinary
run-of -the-mill jJury. )

JUDGE CLARE: The Juéigigl Gouncil has bheen working
on sbolishing the three-judge system as a whole. They had
quite sxtensive committee venorts and, as a mstter of faot,
mo-t Jjudges would agree. Wouldn't you agree thet 1% 1s Juat
somnthing we should not do anything on now? It wnulén‘t do
any good now? |

JUDGE DOBIE: I am on thst committee and we are
anzloug to abolish the thrse~judge aystem Iin connsetion with

tha review of orders of the ICC. About four-rifths of them
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are motor cases. The Commigsion grants certificates of econ-
venience and necessity and the rivals try to fight 1t out.
There 1s no questlon of law involved; 1t is Just a question of
faclilities &nd what 1s begt for the community. WYWe cannot

touch the orders of the Commlssion. I sat in ten of those
cases and I don't thin& in one of them 414 we reverse. We want
them to go to the Cirecult Goﬁrt of Apneals. You must remamber
that we have only three judges iﬁ the whole elrecuit and thaf'
fiés thinpg un.

JUDGE CLARK} We had 2 long trial in New York on
the Sherman Antitrust ﬁct which'required three Judges. Judge
Hand »nresided. It took them qulis s while to work 1t out.
Thet is on 1ts way to the Supreme Court.

CHAIRMAN MITCHELL: Whet was the title of the case?

JUDGE CLARK: It was United States v. Paramount

Plotures, I think, with s lot of comvanies involved in 1it.
1t just disrupts our bugsiness tremendously. We had to have
three judges listening to long testimony. In the ICC cases

they nut in the record before them.

JUDGE DOBIE: I hesrd evidence 1n one case. That
was a question of estoprel. The problem was that the motor
bus peonle had waited too long and had not done anything, while
these peonle had obtained their buses and had spent a lot of’
money. |

JUDGE CLARK: Then there was another case over which
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Judge Gue Hand nresided which required three judges, the
Peorlia Rallrosd reorganizstion.

MR. DODGE: If they reduce the three-judge court
to & single—judge court, what do they make the function of the
single judge? He certainly isn't going to try the case de novo,
is he? :

JUDGE CLABX: JudgesDoble would know more sbout 1t.

Is & review such as ié made in the ICC cases comparable to that

\”:made wlth respect to other sgenclies 1like the Federal Trade

Commission whieh go direetly from the ag ney to the Gircuit
Court of Amneals? |
MR. DODGE: Why not meke. it 1ike s master's report?
JUDGE CLARK: :You don't need to do it that way.
Yau can nroceeé on the basis of the reeord that they nut b@fore
you. _ )
MR. LEMANN: Qow does the Labor Board go?
JUDGE CLARK: VThat goes to the CCA., Cases from
the Labor Board, the Tax Court, the Federal Trade Commission, .
the Civll Aeronautics Board, the Federal Power Commission an&

all those go directly to the GGA
MR, LEMANN: That 1s quite snalogous to thls very

problemn.

JUDGE CLARK: I might add that the case involving
the sn@rman Antitrust Act was part of an exneditad preceﬁure.

Why shnuldn't 1% go like any other trial in the
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Distriet Court?

MR, LEMANN:  Are sults for treble damages tried by
a Jupy ﬁgry often? I was surprlsed to hoar you say it was
triad by three Judges. Caffey sat in the Aluminum case for
years alone. Then 1% wae &%ﬂé&léé'ﬁﬂ tha QSA from him,

JUDGE CLARK: It was appealed to the Supreme Court.

MR, LEMANN: They i?amgf@rr@é 1t bgsause they eould
not st & quorum. |
S The Sherman Antltrust Act enses have nothing to do
with us here. Are they heard by three guégés?-

.JE§§E'§Q§IE: Some ara heanrd by t%regajuﬁgg courte.
The dlssolution cases are hesrd by the thres-judge courts,

JUDGE CLARY. : That wag an exnediting court, hecsuse
the epeesl want dlrectly to the Buprems Court. The case evér
whieh Judwe Gus Hand presided, that I mentioned hefore, goas
dlreotly to the Surreme C@uét. /

The raaéan I brought 1t up was that, 17 the throee
Judge court was abollshed hers, 1% would Tit in with a wider
movanant that thes thres-judge court, ﬁﬁﬂ%@?%fruéﬁf&lﬂ@8$ 1t haed
ag an exoedliing mstter, has outlived 1t now. |

ME. LEMANN: It hasn't & usefulness as an axpaditing
mabtter in condemnstlon csses because you 2%111 po to the GOA
and they start out, in effact, &1? sﬁwr agalin,

JUDGE DOBIE: Undar the TVA Aot, when & case comes

to the Cirecult Court of Anneals from the thrse-judge court, we

et
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go into the whole thing de novo.
MR. LEMANN: Thet is what the statute provides.

| CHATRMAN WITCHELL: VWhat power has the Supreme Court
in this ensbling act to pass a rule governing Dlstricet Courts
of the United States to subscribe that hereafter the CCA can-
not hear them de ncvo-but must declde the case on the record
below. We would then have a rule that hits the powers of the
Gircuit Court of Appeals. We hit thset sldewise in a way, be-
ééﬁse in preseribing rulesg for the Distriet Court we have sald
the Distriet Court shall not set aside the findings that have
been made uniesé they are clearly erroneous, and of course that
ig carried up to the CCA. But, when)we come to pass & rule
in which we agsume to say that the CGCA shall do thié and not
do that, wé are going beyond anything we have ever done before.
We haven't nurported to pass a rule that directed to regulate
the practice 1n the CCA. We have sldestenped that.

I remember years ago the Revnorter dug up some statutes
which seemed %o give some kind of an authorlity to the Court to
regulate the vractice in the CCA, previéing 1t d1dn't set aside
a statute; but I dgn‘t think we ought to nass anyxrule, or ﬁry
to prescribe a rule, that sets asiée an act of Goagress‘that
says the CCA can hear the case de novo. 1 doubt 1f the Supreme
Court would svnrove 1t. |

MR. PRYOR: Do I understand the quéstien to be, Mr.

Mitchell, whether or not the Supreme Court under this enabling
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lerislstion ren change the Jjurlsdiction from whars Congraas
hes vlaeed 1%, whether they ecan do 1% by rule?

CHATRHMAN MITCHELL: That 1s the polnt and the queg-
tion 1g whethsr this business of prequlring o thrasa-judge dlatriet
court in the TVA condemnstlon casges 1s na?»a gu=gblion of juris-
“iletlon,

The TVA, in rasnonse to my putting them on thz grot

shoub 1t, came back with an opinlon in which they say that 1%

i%.g‘ﬁuestien of jurisdletion. My instinet 1s to put in our

rarort the objectlions thet are so gensral to thls Thres-judpe

‘huginess in the TVA situation and gay that, as a matter of

esution,we have not dealt with that, but we recommend thet an
sot of Congrasss be nasszed that at least knoeks §ut the threg-
judge raogquirement in any condemnstion ecase, and let Congress
have a whaek at 1t., If you yeach that conalusion, of couwge
you have dsalt withthe only serious objeetion to the TVA systenm
thet hag bean raié@é by tn@'?va lawyars and the TVA jJudges
and you wlll have gone far snough. |
PROFESSOR MORGAMN: . If 1%t works well there, why
wouldn't 1t work well with one judge evepywhare? '
CHATRMAN KITCHELL: Thers ls one ludpe everywhers,
PROPESSOR MORGAN: I know, but surpese we recommend
thet for the TVA, raduce the trisl ftribunal %o one Judge, why
zshouldn't that same progess bé used again in condemnatlon

cagas to avold &1l this waste of jury trials?
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CHATRMAN MITCHELL: Of sourse, I have had a great

deal of trouble in reaching my own conclusion s to what the

rignt gystem 1s, because I have had so 1ittle exnerience in
condemnation cases. I never had trouble in reaching & conclu-
slon about cases I have fought fthrough the courts. But thet
is the thing I am relying on, other people's judgments asbout 1it,
anté the consensus of onlnion seems to be, the overwhelming wgight
of oplnlon, that a2 commission instead of =& jJjury ies a better
sfétem.

The TVA wants 1t and I think they have convinced
me that a eommigsien gystem, with avveal to a judge 1instead of
a jury, 1s the thing in those alasses‘of condemnation cases
where great areas of simllser classes of vroperty are beling con-
demned.

They stress the need for uniformity. If you have
Juries in those cases, the Coulee Dam cases, you get one owner
getting twice as much as another, If yod have a commission
that takes in the whole area, there ls some uniformity about
1t. 1If he once reaches a dsclsion as to what the fellow 1s
entitled to for that plot of land, all the owners are apt to
accent 1t and feel that 1t is not worth litigating.

That three-judge nrovision in the TVA Act was intended
to fortify that view, because, 1f you got three judpges from an
area confirming a general standard, 1t was pretty hard to

upset 1t.




Standard Building

105 W. Adams Street

The MASTER REPORTING COMPANY, Inc.
« Conventions o General Reporting

Nationa! Press Building
{.aw Stenography

51 Madison Avenue

Cleveland

Chicago

Washington

New York

11

I think myself if what was involved was only a single
city bléck to be used for a post office bullding, I wouldn't
oblect to the jury system; but it is impossible for us by rule
to try to divide condemnation cases into classes, one clasgs
where there are blg sreas and another class where there is one
plece of pronsrty, and say commission in aﬁe case and jury in
the other.

Seth Richardson was my assistant attorney geﬂerai
iﬁaﬁhe Landg Division and you have seen his letter. He got
rut of the serviee in 1933 when ths TVA Act was.passed and he
wag very close to Norris and Borah and those fellows, a group
of pr@greésive Republicans, vho were in favor of these big
government irrigation and water nower nrojescts. They-went to
him and he drew the TVA Aet and incornorsted that provision.

Seth worked under me for four yesars in tﬁe Lands
Divigion and he had charge of all the condemnations that the
Government had for one thing or another--not any blg projects
but individual tracts that they condemned.

Acoording to his point of view, those four years
resulted in many bitter experiences with the jury system, and
I ean remember that he used to come into my office time and A
again and yell his head off becsuse some jury had gotten togeth-
ar with some wltnesses and soaked the Government three or four
t imes more than the land was worth. He éidn‘tllike it. So

he cut out the jury and made it a commisgsion in the TVA Aect
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-which he drew st Norrls' request. Then he wanted to get a

uniform sveluation for dbig aress and he therefore vut in the
thres judges instesd of ons.

The TVA erowd ara‘quite «111ing to abolisn the
threﬁ~jgdgs dlatrlet court, if we geot out a gystem that oro=
serves the commission system for them, %ith apneal to a one-
Judge dlstriet court instaad of a three, They would be rulte

gatiafied with that arrangement, They would weloome & DYoo~

 ‘ag§u?g1 mile establishing the system whiloh they are living

under now snd under which they have 1ittle or ne trouble,

That simplifies the nrocedure in other regpsets and
makes 1t general throughout the United Btabes, and they 1llke
1%, |

Now thgy-aoma baek with an opinion stabing that it
is & Jurisdletlonal provislon whleh calls for the thres<ludge
court and they dontt think & vroeedursl ruls ecan chanpe 1%,

PROPESSOR MORGAN: Are there cases where a siﬁgie
judge had trled a case that ought to be tried by thres judges
where 1t was held that the single Jjudge did not have Jurig-
Aletion?

CHAIRMAN MITCHELL: There are ln the other three-
Judpe cases slthough not in the TVA cases bacause they nsver
have tried any before & single juégg‘

PROFESSOR MORGAN: T mean in thege other coses.

CHATRMAN MITCOHELL: Oh, yes.
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PROFPESSOR MORGAN: Do they »nut it on the basgls of
Jurisdiction or ilrregularity?

CHATRMAN MITCHELL: They do it on the basis of
jurisdiction and 1% works botn ways. If a three-judge sits
in a case where there‘isn’t any jurisdiepion for a three-judge
court, they vacate the judgment. I had one exnsrience of that

kind myself 1ﬁvolving/the regulations on Scoteh whiskey,

whether the custo& authorities were right in barring imported

Scoteh whiskey with a labsl on it of 100 per cent Secotch

wintlskey, whlch you have seen so often, where it 1s a blend,as |
most Scotoh whlékey i1s, of nure graln alcgohol and Scoteh whiskey.
The British, you know, call al@nhol‘whiékey,,sé when a Seotoh :
dlatlliler distills Scoteh whiskey in Scotland and has some
barley malt and mixes it wlth pure graln alcohol in = néﬁented
2t111, they are both Scoteh whiskey and thellabel reads 100
par cent Scotch‘whlskey.' The custom authorities nass i%t, al-
though our statﬁtes sey that the regulation about blends
sannlies Lo both domestic and imported whiskey. If you nut
pure grain slcohol into 1t, you have to astate the neutral
snirits, as they call 1t. You will notlece that all Amerlcan
whlgkles that are not straight wﬁiskey (1f they have aléohol
poured inte them, 1f they are blended, as it ls called) have
to have a 65 ner cent grain neutral aniritg label on the bottle.
The people in the lower Digstriet Court who had the

case tried to ralse a constitutional question about this.
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Thore wasn't any true constitutional qu@atien involved in the
case, However, they asked for » three-judge court to hear 1t
below. The setion was Tor enloining a Federal agency and they
clolmed 1% had to have a three-judge court bsesuse there was

& aamgtitutieagllgu@sﬁipa involved, The three-judge court
thought there wgé @nmﬁgﬁ«ef an argument sbout the constitutlonal
qeation ﬁ% make s plaugible‘auestien and thay took 3ur1%ﬂisﬁien.

It went to the Supreme Conrt and they ascked me ée
avgue 1%. 1 sald the constitutlonal questlon was so Flimsy
that I 417n't think the Suprems Court waes going to gay there was
a substantial eonstitutional questlon involved., 1 saitd that
I would Ao the best I eould for them, |

Yo got inte the Buprems Court and the guestion of
conztitutionality come un, I hedn't argued the constitutlonal
quegtion in my brief., I stabed to the Court thet I thousht
they were wrong aboul the ccnﬁtitatiﬂnalzgugstieﬁ, but 1 =ald
the thrse-judge lowar caurz'%hougbt thet 1t was at least sube
stantisl encugh to glve them Jurisdiction as s three-judpe
court and 1t wasn't for me to say that 1t was limay anﬂigvgryw
thing elze., ¥e got into qulie an argument about 1it.

The solleitor genersl sgainst me in the case vleaded
with the Géﬁrﬁ to take jurisdlcticn and that they should not
throw ug out on ths ground of the absence of a constlitutionsl
quastion, I wses frank in =xpressing my eﬂigiaﬁ on 1t.

Juztice MeHReynolde looked at me after o whlle and
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seid, #Now, Mr. Mitehell, if there isn't any substantial Federsl
constitutional question in this cage, what shall we do with
this thing?"

1 sald, "Hr. Justice, if that 1s the view, you
ghould vaecate the Judgment below and remsnd the ecsase witﬁ
ingtructlons to have 1t heard before a one-judge dlstrict
court with anpeal to the SCA;ﬂ

I sat ﬁpwn. There wasn't any use talking any more.

That was what they di14. They treated it as a Jurls-
dletlional question. They treated thils three-judge court as
a2 jurisdictional matter and sald the district court had no
Jurisdlietion to have a three-judge court and no Jjurisdiction
to anneal to the Sunreme Court.

I can't get qulte away from the theﬁght in my own
mind that establishing a three-judge court to hear a varticular
type of case 1s a jurisdietional vproblem and that we cannot
monkey with 1it. |

PUOFESSOR MORGAN: The only case I ran into they
dodged that noint as to whether it was a Jurigdictional ques-
tion or not.

CHATRMAN MITCHELL: How 14 that come up?

PROFESSOR MORGAN: Where they claimed they should
have a three-judge court instead of a one-~judge court, that 1t
would laek Jurlsdietion, and the eourt worked 1t asround that

1t was » case for a one-judge court anyhow.
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CHATRMAN MITCHELL:; I think they have held two judges
won't do even 1T they both agree, ’

PROFESSOR MORGAN: I hadn't looked the thing up.

JUDGE DOBIE: There are aqulte a number of guestlons,
and Hoore will bear me out, which have been brought to the

Supreme Court az to what one jJjudge can do, I presided over a

three~judge court in the Pere Marguette case., Vhen they‘wantsd

a sbtay one Judge could not granﬁ'that. The whole court had to

act on it, and at least two Judges had to concur in 1t.

I have sent for my book. I know there are a number
of casges that have gone into that problem, The statute is not
clear as to what one judge can do and what the whole court
can do, They treat it as a gﬁestion of Jurisdietion. In the
case of the granting of a stay they thraw it out for lack of
Jurisdiection.

CHAIRMAN MITCHELL: Ought we not reach the concluslon
that %h%rsafe course for us is to assume that 1t 1s a Jjurisdic-
tlonal questlon and, as far as the three-judge feature of the
GQRﬂ%mﬂaﬁiOﬁs by IVA are concerned, state that wé won't bamper
with 1t and that the @revailing opinion of the Jjudges who tried
the TVA cases is in favor of one judge.

JUDGE DOBIE: Some of them are very long caées. We
had one case where the Judges sat for six weeks and tThat ls

pretty hard In a smaller community where you 4o not have very '

. many Judges., If you take three district judges out of commlssion
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for =iz weeks, 1%t il¢ oulte a hardship., And they don't want
to 81t on %ﬁﬁﬁ panerally elther, It 1g haprd to get them o
8it,

OHATRFAN MITOHELL: The VA arowd whe have sxrerlencs
giﬁ@ that work fael that, 1f it is cut from a thres-judge courd
to o one=judge court, 1% won'y ?abs$w§ti§*3”injure thely operse
tions, If they fesl that way and the judpes are zll g%%iﬁ%?
it and 4% 18 the maln cnune of delay in the IVA systenm, why
ﬁhealﬁﬁ‘ﬁ W %eaamhang that Congress do that and drop 1% as
Tar as o rule ip concerned on the grﬁuﬁé that it ig probably
a Jurisdiotional mabtter and we don't think i$ in- egfg to try
1t by rule?

JUDGE DOBIE; %g had o great deal of experience with
ean&agﬁaziaé spaes in tﬁi% war, becange the %@@éwnmsﬁa put a
grest nany ol these eamps in Virginla snd Morth Carclina on
aocount of ellimate, ¥e had a great nurber of sondemnation
cases as o vesult, A pgreat number dld not go wp on avpeal, but
85111 we had quite a few. |

When we dleposed of them, we found 1t made - preat
deal of éiffar%nee who %ns-Juége wag, Judge Chestnul in
ﬁazﬁi@aﬁg égsnaae& of them very efficlently. 3@&@ of @ﬁs
younger juﬁgea in ?ﬁ@ lowsr part of th% Girﬁuit; bacause %héy
dld not have Chestnut's experlence, haﬁ quite a time,

ﬂﬁAIﬁﬁﬁﬁ HITOHELLy Eﬁ better éﬁ% paga any regsclubtion

riyht now bheoause we hove to henr the TVA paople sb a%@ ofolea:
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and in deference to the faet that we haven't heard from thenm
on that point, let's lay i1t over until two.
However, now we have the question of whether we
should try to impose a Jjury instead of a commissioner,
 JUDGE DOBIE: 1If you keep the commissioner, how would
you express the function of the single ﬁistrict Judge? Certalin-
1y notb in'ﬁhe game manner as prescribed by statute now for the
three juéges.
© OHAIRHAN MITCHELL: If we did that, it would be done
b5‘saying~nothing about 1t with respect to the specific TVA
siﬁuaﬁiéﬂ" We would say that wherever Congress has sstablished
and provided a tribungl to hesr condemnation cases, that sort
of tribunai should be used, That leaves the TVA with a commisge
slon to start with and then, 1f Congress wants to cut down the
court from the three-judge court to the one~judge court, they
can do it.
| That would p?&serve the system iln the District of
Columbla where théy have a five-man Jury. It isg really a
commigsion although they eall 1t a Jury. That jury fixes the
award, with appeal to a judge. They are really commissioners.
They can look at the property and do things that a commission
can do and resort to their own knowledge about land valuess.
That would leave sverything as it 1s as far as the
Federal «tatutes are concerned,
JUDGE DOBIE: I undsrs%and in the District of Columbig

a great many of them are really local situations, They do not
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Pistrict of Columbla,

CHAINYAN HITCHELL: That 1le richd,. It would prenevve
the Blotrict of Golumbls system, both for condemnatlion by the
Federal Government dirsetly and also municipal condemnatlions,

The next question you have to desclide ls whether opr

not, where Congress hasn't vaessed a stabube and has not

fa m\7

(S e
seribed the tribunal, our rules should say that in such enses
%h% tribunal shall be that established hy the ﬁéﬁgﬁi%%ﬁi%ﬁﬁl
1;@% ol the state, which is the vresent aysten, Or sghall we
state the rule %o be, where Congress hug not presoribed the
tribunal, that in all cases thore be a commiaglon or jury, a

comalasion with appesl to = Jury or a commission with an

to o judge, or a Jury triasl at the beginning,

Yhere ls where the Department of Justice steps in and
saye they want Jury trlals all the time. All these Federal
Judges Irom whom 1 heard in the TVA carses, a grest majority of
thei, went out of thelr way fo ansver guestlons that I did not
aek with reference tor YWhare Congress had not preseribsad the
aystam, deo ggu prefer a Jury or commission? ih%g volunteered
by o great nargin that they felt the commiselon syesten was
betier than the Jury system, They dildn't 1like Jurles,

Judge Learned Uand ocagme in Just a fev daye ago with

an opinion in which he states he dossn't 1ike commlacions and

wante Jurlies,
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Take a case like these grest operatlonz of the Paders
sl Government which 1% 18 now s@ﬁémetiﬁg/im condenning graoad
sreas for wabter power and irrigation and ons thing or another,
In some of thosge cases Congress has nobt prescrlbed s systenm.
That is a conformdliy provositlion that wa&%ﬂ faraa the Federal
Government to bave every single owner get a Jury trial in a
great wa%%r power project tiéﬁ sovers two or thrse states. And
you are haok to the same thing that the VA hasviﬁ itse si%§&~
ton. | |

. JUDGE CLARK:; There 18 one thing that ought to be
added, namely, that Judge Hand's opinion is not »rinmsrily for
the Jury. In faet, he talked to me and I think he nute it into
his letter, Hs thinks the distrliet Judge ought to do 1%,

GHAIRBAN MITCHELLg iﬁ the fi?et ingtance?

JUDGE CLARK: Yes, but not the commission.

OHAIRMAN MITOHELL: He doesn't wanit z nmaster or
referes to hear 1t.

JUDGE CLABRK: That 1g risht,

CHAIRMAN MITOMELL: He ls unique in asking that a
condemnation case be hesrd by a dlstriet Jjudge in the Tirst
ingtanes,

JUDGE CLARK:; The éistrie% Judge 1s 1lkely to have

masters appointed anyway in the esces they don't like, That

“is ohvious,

CHAIRMAN BHITOMELL: There you are., You have to

abolish the master rule in the condemnation esse Lo sarry oub
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The mester rule doss curry the provislon
thet the master ie %o be dlssonvaped, I dontt now how effeo=
1% ds, Our rule provides that o mesier shall ? orointed

in an sxtraordlnery case. Home Suprene ﬁ1§$% cuses have u
oattes where a mastsy was aprolntad,
CHAIRMAN HITOHELL:  ¥With all due grest respeet Top

Hand, I should feel wery dublous about our Saking a elant

Dlishing g rule for dlgtriet Judpss t@ ba the only tris?
§&£ 1 4o sondemation naz %@, “ﬁigh, 28 fay ag I know, 8 not
dene in any Jurdsdietion, I don't know of sny Jurledietion in
which in eondemation sases the dlstrict Judes or o lower couwrd
Judge eits in the Tivst lnsetanoce,
In all sbate laws sbout sondemnation that I hove goy

knowledpe of at all theve is ;r@%igigﬁ for a jury telal ov a

commisaion in the firsd instance, It ls o aﬁmﬁiggiﬁﬁ with

Lo the Jury. Sometloes 1% 1g a commlesion wilth

Judges, Pometlimes 1% is g Jury withoud a comnlsclon,

Do any of you know aﬂ? area in which they have svep

demnation practices by whieh a trisl Judge s
and only tribungl to pase on valus? I don't lmow of any,
e PRYORD I trled sueh o cage, but it was by walver

*

of the jury by the Goverament and the landowners,

KITOHELLs  What is your gyoter in Towa?

PRYOR: It in rathdr a cunbersome systen., With
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the exzeeption of a few rallroad eondemnation cases that 1 have
handled for the rallroade, most of my experience has been for
aat@rways in whlau we represented lsndowners, partieularly the
Burlington Land and Timber Company which owned gulte s numbey
of islands that would be flooded ase a aonggquence of this
worl on channelizing %ﬁé Ei@giggiggi River,

The oages were tried in Iowa or in Illiﬂgig, depend -
in? on the 1&s»tisn of the leland in the river. Thie ls an
illugﬁ@&ti@g of the ﬁﬁgiﬁabiliﬁg of unlfornity with resvsct
%o condemnation rules.

In Towa we have set up what we eall a %ﬁ%ri 1 's jurey
of six men, They vle%lthe property and make an award., Then
there lg an apreal to the dletrlet court, Of course thé
Federsl court has to follow the state procedure., Thsre 1z then
& brial to a Jury. |

CHAIRMAN HITOHMELL: A pegular Jury?

HH, PRYOR: A regular Jury in the Federsal aé&rﬁ.

In Iliinsis, of eourse there is no sheriff's Jjury,
You go rigﬁ% Into the distriet court and try the case before
the Judge and Jury,

CHATRMAN MITOHELL: You have brought up a situatlon
in whieh the Department of Justice has a pretiy good case,

Ag Tar ae the conformlty systen ié coneerned, 1f there is no
Federal zistute, @%_ahguiﬁ say in that ease the fribungl %&éal&

be that Lixed by the state law. There are so many etate laws
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that have a commission and then trial by Jury, and they are
dead gel spalnet twe trlsls of that kind, E&gg gay 1t s
expensive and unnecessary. There should be elther s commiselon
in the Tirst instance or a Jury in the flret 1netance,

MR, PAYOR: 1 apwee with that, |

CHATRMAN MITOHELLy I think thelr case ig gésﬁ on

that, ;
MR, PRYOR: I am rather strongly of the opinion that

there should be a Jury trial, but 1t should be in the Aletriet

court, not one following an award by s conmlssion,

JUDGE QLARK: There 1o s diffleulty about the comnins
sion %ﬁ%ﬁ may be inherent in %éat'ﬁ§gﬁgm; We have had 4t in
Hew York, This is what Juige Hand had in mind,

The New York Dtabte systenm 1s to appelnt commigslons
and 1% 1is a matter of patronage. We have had that in the
Federal cases., We have had the greatest recovds we ever saw.
They met aévﬁany times as they could. They %éﬂi@ moet to lay
out a prosedure and then adjourn, They would Just pile up the
stulf, And under the state prootice the commisslonts findings
are protLy final,

Jaﬁg%}ﬁ&nﬁ was gltting iﬁ a case just recently involes
iﬁ§>§é$ Brooklyn Navy Yard and they wanted to make certaln
changen, They found eertaln errors that one of the commissionsg
in the dletriet ocourt had done., The queatlon @ég wvhether thay

should reecongtlitute this tribunsl, One of the conmliseionaers had
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died. They remanded it and directed the dlstrict court to

“hear 1% anew.

The Connecticut experience 1s perhaps interesting,
because they had a bad scandal involving the Highway Department.
That Wgsﬂ*ﬁ tﬁe fault of the court, but, .as a result of that,
they now have a syétém where the case‘gaas to the Superior

Gourt and the Buperior Court refers 1t to a referes. The

‘referee 1s a retired jJjudge of the Superior Court, Now they
4§1gays agsaign 1t to a psrﬁisular retired Superior Court Judge.

. He does all the work,

PThat works pretty well. It certalnly keeps down the
allowances. ' |

¥R. DODGE: Isn't there a regular trial by a Jury?

JUDGE GLARK: No -jury. The referee acts practically
as a master., On the confirmation of his report the Superior
Court jJjudge never hears the evidence,

80, when I speak of their having a referee, 1t is
yr&etically a reference to a master who does not get any pay.
He gets his state referee's salary. |

¥R, DODGE: Sometimes The jurles will ecut down the
findings of the single Jjudge. 1 have had that more than once.

MR, LEMANN: What was the sad case you referred to
in regard to your ancestral home that yoﬁr prother was inﬁalveﬁ >
in? '

JUDGE CLARK: That was a case where they went to the
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reiired Jjudge of the Superlor Court who inersased the award

by two and a half times. Then 1t went to the Superlor Court

? Judge who declined to gward interest.  Then 1t was taken to the

Supreme Court and got interest awarded, So he fihally got
three times what the state had deposited, and he 8till feels
he was put upon.

Of course, as I say, under the local procedure the
state has had title ever since they filed a notice. |

N OHAIRMAN MITCHELL: The trouble in my mind now is

this: Everybody connected with the TVA, Judges and lawyers
and all the rest of them in a great blg enterprlse like that
where they are anxlous to get uniformity in award, prevent dis-
erimination and set a sﬁaaﬁarﬁ on ail cages in litigation, makes
a strong case for the commission system in that kind of an
enterprise, We sayt If there is no Feaaralrstatate, the rule
shall state that i1t shall be tried in the first instance without
a Jury. Then there are a great many other enterprises on &
large seale that have all the Peasoﬁs that the TVA have back
of them for not getting a spotty result with a jury where we
forces jury.

Isn't there a big enﬁér@rise starting in Missourl
now? .

JUDGE CLARK: I don't think 1t has gone through,
There 1s a great deal of talk about the Missouri Valley Authority,
but that etill has not gone through.
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GHAIRHAN HITCHELLY > Aa Tor 2 jury in that kind of
cage; 1 sgree that o Jury worke all right vhere there 48 a
single blook bseing teken or somethlng 1ike that, but not vhers

ot avea ls belng condemned,

JUDGE CLARK: I suppose, Mr, Pryor, you knou movs
abewl that Hisgowrl Valley thing, I that went through, that
would aover several states,

MR, PHYOR: Yes, When I sald I was in favor of o

Jury trial, I recognige the forse of what you say sbout the dew

glrablility of ar?iving 2% égmg@éat wniforn results with velfors=
enee o the same charaetey of property in a large area, 1
éa§‘§ ges how by rule you ocan dray a iiﬁ% hatween the %g@
elagses, and AT we oan't draw the line, I would lst the desision
go in faver of the Jury %@igi.>&1%ggg %gﬁ%;ﬁi&glﬁha elagn of
cagas that you Q%ﬁti%ﬂ%i such 28 the TVA and wheve Congrass
has provided Tor a commisaion,

CHAIHMAY HITCHELL: Conld we provide that, 17 thare
ls no §§§$§§S?3 congressional act én the subjeet, there be a
cholca, the narties being able to choouss the ja&g or %ﬁ%'gsma
miselon,or the Judge oan? Olve hinm diveretion to say whether
1t will be heard by a jury or commlssion, depending upon -the
ﬁ&tﬁ?%,ﬁ§ ha Qﬁﬁ%?@?@f%ﬁ; Then we don't have to make %ﬁ@
agfiﬁiﬁgég in here. He moreg approprlately desoribes the
tribunal when considsrling the nature Gf’%ﬁé‘gﬁﬁéfﬁfi$§;

HR, PRYORs  There ecould be a walver of Jury undey the
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present rules. There was such a waivér in the case I mentioned,

CHAIRMAN MITCHELL: I know the troubvle ieg that, if
you get a blg area asnd g l@t.af vroperty owners, all owning |
the same kind of p§é§erty, and the owner of the vroperty thinks
he can gamble with the Jjury, he won't walve. He will stick to
the jury. If it can be done, 1t might be all right tokleavs
1t to the judge. |

MR, LEMANN: Page 15 of our draft here says:

"Another élte?native, not stated in the draft, would
be to provide that the tribunal should be a commission with
review by the distriet jJudge, but with power to tHe court in
its diseretlon to order a Jury trial on apvlication of @ither
party.” |

CHATIRMAN MITCHELL: I put that in there,

MR, LEMANN: Isn't that what you are talking about?

CHAIRMAN MITCHELL: I put that in the notes to ralse
the point. That ig the same thing I am talking about now.

JUDGE DOBIE: Have you ever had any of these condem-
nation cases, Honte? |

¥R, LEMANK: Ho, My office had one rscently tried
to & Jury that involved Government condemnatlon. The Jury

declded for the Government., My impression is that Juries in

 wartime, 1f the proverty is taken for war ases; are likely to

take the Government's point of view; in peacetime the reverse

is the ease,




B

105 W. Adams Street

" 51 Madison Avenue

Standard Building

The MASTER REPORTING COMPANY, inc.

_ National Press Building

Cleveland

Law Stenography ¢ Conventions ¢ General Reporting Chicago

Washington

New York

MR, DODGE: I don't know about that., I tried s 1ot
of canes iﬁ the atalte in ﬁﬁéﬁ@&%i@n with the é@%ﬁég@léﬁ%ﬁ '
wabker takings, ﬁetrﬁgéiiﬁgﬁ'éawﬁﬁaga; 1 don't think I aﬁﬁzé
ne%é any lneonglstency ﬁ@%ﬁgéﬁ Jury findings, We Aid figﬁ that
Juries desling with what the publie ehonld pay a?a-eftgg nore
congervative than o single commdgsloner before whom §§$@$ were

sried by agreement with o right %o arpeal $o the Jury, 1

remenber many times where a Jupy out a commlssloner's award

Can haelf.

Our experience was that the Jury trial, which lis

always o mabter of right in Massachusetts, was a pretty satle-

Tagiory gag of de-ing with %hesé'aag@s, gron in the large-ares
pronosition,

CHAIRMAN NITCHELL: Of oourse, there is one feuturo
you have %o bear in mind, If your l@éal g%?%?ﬁmﬁﬁt, giﬁg o
atate wos oondemning, the people who are clilzens of the
atube, %@a taxpayers, and so on, are s little moTe séréfgl aboulb
grgﬁ%iﬂﬁ exhorblitant awsrds, but they are so well educated nov
to golng down o Washlngton and grabbing a blg pless of ﬁa&%g;
thet the dlsposition of the Jury is to soak the Federal Governe
ment ae distingulshed from the losal government, That 1s orebly
well developed. At least thub wae Seth Richardson's experience

vhen he told me about the jury awards,

B, PRYOR: ‘Thers was a cage I particlpated in a

yesp or two ago whers we gobt a verdiet of B176,000 from the
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Judge, Then we went o the Gireuld Court of Appeals and were
reverasd aﬂﬁ we Lrisd it the second Time with = Jury., 7The.
verdiet then went down to §100,000, 1 think this ean he sald
from the standpoint of the landownere: #Whille in the blg.
projests there might h@ gsome elmllarily with respect to all
these varlous propsrtles, there are no two vleces of land
sxactly alike, and he has the right to have it determined in
the ordinary way by & Jury trial.

Of conrse every vleoe of land 1s unloue, That was

the reason for the doetrine of %m&eifia performance, 1% seens

to me thal something san be sgid from that ﬁt%ﬂéﬁaiﬁ%.

HINOHELL: Ia 1t feagible in a scondemnation

CHATRMAL
case lnvolving o great ares To have one Jjury make one hundred
awards to one hundred Aifferent landowners who own th@ rrouerty
of the sane ?ai%? 11 nature? The commisslon osn wander around
and %ry to resch a falr average in a greatl avres, but, If yeu
have o Jury that 1s golng to make awards to one hundred iiff‘%@nt
property owners,in the sane procedure can you have one Jupry fopr
all of then?

/

M. PRYOR: ¥ith the Ggﬁfiuwiﬁﬂ there is @ivzyg the

‘chance of belnp more or less hand plekad,

PROFEISOR SUNDERLAND: &y, Chalrman, 1f we should
provide for a commleslon system in states where they do not have

alaslon systen, will 1t be necescary te have some addiblons

ilelation o provide Tfor making payment for those somnlsslon
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feoa®

CHALRMAN HITCHELL: You have pub your finger on soung~
thing else. I was just about to ask the ggégtiﬂﬂ a8 Lo whethsy
we oan ;r&?i&é'a syeten that calla for a dralt on the Federal
T%e&gafy to nay for a tribunal that does not esxist., WYe connot
do that. | '

PROPESBOR BUNDESLAND:  In the TVA the statute provides
tor the sayment of the commlgsloner fees in a state that does
not use the commlssloner system, I don't believe there would
be legislation on which you could charge for the commlasloner,

7 CHATRMAN MITCHELL: You would asaume that the sourt
would pesese the cost of the tribunal on the property. You
souldn't sssess 1t agalnst the Government, We provide for
masbers and we don't pay anything about thelr comvensation,

PROFESHOR SUNDERLAKD: If we usge that term "master,”
d @ﬁﬁﬁ%?»if we gren't getiing in under the géﬁ@?&l provigion
for o master under %the general ralé.- Byt I supposs thg%'wﬁalé
be charged agalnst ﬁn@ nariles,

FRe LEMANN:  Who vpaye the eogt? Doesn't the Covarns
ment pay the scost? |

PROFESSOR MORGAN: We have a rule with reference %o
that. | |

JUDCE CLARK: We have sugmested a provision on that,
Somebody who wrote In ralsed a aquestlon about costs and I think

that 1e sowething we have to consider, In our last bunch of
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suggestions we out in something sbout sa,gg.

Ho, there are no costs in any sondennse
tion eeres under any system., Dossn't 1t teke an authority to
oay 117 |
FROFESBOR MOORE: The condemnor,
PROFESHOR EUR&AJ‘ The comment says that generally

epeaking they do pay the costs of the sommlssioner, and 80 on

P3

and so forih,

. B, DODGEs That is the TVA,

| MR, LEMANN: A% least theoretically the econcert ig that
it %@uié be pald not by the landowner bub by the eondemning
anthority, as Mr, Sundsrland pointed out,

Of courss that might put a considerable burden of
exparience upon the condemming authority. It is interesting %o
me how the Deparbment of 5§ﬁﬁi&§ hag reversed itself on this
guestion of a Jury ftrial. )

CHAIRMAN MITOHELL: They did what?

WHe LEMANHD  The Lands Division has reversed 1teslf
on thils aueetlon of a Jury trial., Originally they dldn't favor
a regulrensnt for g Jury trisl; now they urge a jury trial.

CHAIRMAN MITCHELL: fThey have %lwg;g agksd Tor a Jury
trial since we have been working on 1t,

e LEMANM: T just got this recently, .

HAIRBAN MITCHELL: They triad to get two bille through

Congress for a Jury trial yeare ago. In Seth Richardson's day
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they Aldn't want a Jury trial because they had gotten bud
results, How they want o Jury %?ial,

¥R, Liﬁéﬁﬁ; I read somewhers th ey originally dldan's
want 1%, but now they do want 1t. Also 1% should be noted
agalin here thalt %Qiﬁé they have had bills presented %o provide
for jury $riale in all casgss, but they ﬁavé baan defesnted,
srhang S%@aéﬁé they dldn't except VA,

CHALREAN MITOHELL: I read the Qunprsselonal Hegord

ofi-those bills., I vesd 1t several vears ago, e, Pryor may

be Ilnterested In that, Twlee the Department of Justice sinee

1833, andar *n Roosevelt Administratlon, tried to get bills

through Congress ?FQViﬁﬁﬂ? for Jury trisls in all condemnation
caned, /

The department 41d not like the conformlty ayotem,
beeange 1t resulted in pany cages in o trial by commiselon ‘
anfl then a Strial by Jury de ﬁ@ve, meaning double expense, They
were beaten both times. ‘

Some of the congresanmen gafereviéaﬂﬁlg confuged ghoud
what was golng on and I am not sure that they voted vary ine
telllimently, 1 read all the debate.

5@%& bille were bsaten in ﬁanﬁrasﬂ by a point of view

hat the conformity sys%gﬁ ought to apply. The state Qggﬁgg
ought %o be followed, That dominant sentiment in Congress
that defeated the bills was the view that @ﬁ%ﬂ you are taking

property from a cltizen of a partlenlar state, they thought the
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Bind of tribunal hs phould zet befops his

>ropersy iz tal

n ought e be agcording to stats law,
o 1t didn't nake any Aifference whether a oor reeasnan
came from a jury stote or a somolsslon state, all of then

clubbsd together to say that the atate

7;$ﬂ th:t was the reason for the overwhelming result.

if you want %o =atisfy Congresa, nrovide that whore-

_everFederal ostatute provides the eystem, thot ghonld nravnlly

where 1t do eon't, resort to a eonformlty syetem and the staote
law should prevall. It would leave ther Just where they are
%@ﬁayc‘ “hat le @h@?% they arve taﬁag and we could satlafy Cone
eregn and satisfy the TVA, and the ﬁf’g thi ﬂ? wa wonldn'y
satisfy wonld then be the Teelirgs of the Lande Division of the
ﬁ@@%?%i%ﬁgg nﬁl@g they have changed their views now. Yo will

find this oat this ulterncon,

HRL, LEMANY % wouldn't satiefy Me. Armstrong,
g CHATHRHAN HITCHELL: No, He makes uniformity suech a
Tetioh that, even though 1t works %aéiy; he wante the same
kind of sondemnatlon yfﬁﬁ@%ﬂ?% in every kiﬁé of condenmnation,
fi, PRYOR: vWhat le the upshot of thag?
CHATRMAN ¢

VITOHAELLS  This Conmittes wonld do thisi

Hvery state of the Unlon has all kinda of different rules sbout

the form of the tribunal and fornm of comolaint and ﬁa%arg of

service, and we yould eatablish a wniforn sy%ﬁgﬁ for evapyy

government scency and every sondemnation ease, uniform in every




105 W. Adams Street  Standard Building
Chicago Cleveland

= General Reporting

The MASTER REPORTING GOMPANY, Inc.

Law Stenography = Conventions

National Press Building
Washington

51 Madison Avenue
New York

respeet except for the tribunal.

Mi. PRYOR: It seems to me there is Jjust as much
re&sg§ for uniformity in that as for anything else.

JUDGE DOBIE: It is bad for a Cirvcuit Court of
Appeals such as ours which covers five states, Maryland, West
Virginia, Virginia aﬁd-the two Carolinas, if you have the con-
formity system., That is very bad. The declsions are not
glea?.

- There is another polnt., I don't know whether 1t was
the war that had something to do with it. Probably it did.
wé-had a great many cases during the war. In most of the
cases that came before us the a@peal‘was by the landowner who
claimed ma*ij, he a1d not get enough, rather than by the Govern-
ment who claimed he got too mueh.ﬁ Pour out of five were.

One of the reasons for that was this land generally was pretty
poor stuff,

CHAIRMAN MITCHELL: Worn-out plantation land.

JUDGE DOBIE: These fellows hopped up and showed they
cou;d grow pecans and showed the uses they eoﬁl& put them to.
The jury usually was falr and we sustained them pretty often.

JUDGE CLARK: Even the states are not uniform them-
selves, Thére are all sorts of different procedures in a
single shate, |

JUDGE DOBIE: Different kinds of'eandemnatiens;

JUDGE CLARK: The question 1s: Which state law shanl&‘
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be taken? In my little state bthere are at least two general
syateme if not nore.

CHALRPAN MITCHELL: Different asz to tribunal as well
as to practice?
| JUDGE CLARK: Yes, sir. The older system was the
0ld commlesgion consisting of whomever tﬁ% Judge appointed.

The practlies was to Include one lawyer, one real estate man

and one man who didn't know anything. That was in the law that

h gp§1iaé gengvgily‘te ﬁaﬂigipalitiésg and so on,

Then they developed the old highway system with state
refevees,

' @h&t adds to the complicatliong, What state practlee
are you going to follow? '

Monte, on the question of costs, if you look at all
the material put before you (I am sorry some of it 1s so labe),
in the sectlon that has the abstracts of the sugrestlions Tfron
Hr, Hoore and myself, dated Jgnqéry 28, 1948, on the last
page is the abstract from the Lgnds Siviéien which tells what
they do as to costs. |

These things are etlll coming in, I have had Just
handed to me another report ff@mﬂéalifarniag I thirk I better
have it dlstributed to you sé that you wlll see it, You already
hév& %@fé?@ you a report of the Cslifornia Bar Associastion,
SBouthern Division., I am golng to give you the ﬁerthern'ﬁivigien*s

report., There apparently is s aplit versonallty out there,
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You have both reports now., They are apnarently in
favor of the jury.

CHAIRMAN MITCHELL: How do they feel about the
present system?

JUDGE CLARK: I haven't been. able to establish yet
the things they agree and dlssgree on, There are certaln
dlsagresements, |

CHAIRMAN MITCHELL: Where we hsve the conformity

. system and where Congress has not preseribed a tribunal and

the state law provides for a commission, I notsd down the ques-
tiont Who pays Tor the commisslon under the system today?
PROFESSOR MOORE: The Government, That 1s what they
gay in their manual.
'JUDGE CLARK: You understand what we are referring
to when we say manual? We have a great compilation from the
Department of Justice, which is a book in itself, and they
call 1t the Lands Division's manual and that 18 where the quo-

tation ig from.

HR. PRYOR: We have some differences in procedure

In Iowa with respect to condemnation, On condsimation for g

publie utility, such as a water wvorks plant, the tribunal cori-
sists of three state distriet judges a?;siﬂtaﬁ by the Chief

Justice. But generally speaking it is a jury ﬁrial after haviong
been passed on by the commission, |

CHATRMAN MITCHELL: We couldn't then resgort to the
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conformity system. We Just sald that, 1f we take the provisions
of the state law, we have to take the tribunal that the sitate
statute provides for in the sort of condemnation cases we are
talking about, if we can find 1t in the state law.: 1t is
hard to £ind 1t when you are condemning for a Federal agency
that wants a tract for its purpose.

PROFESSOR SUﬂDEBLAED: In this Rule 53 on masters

the pfovision is thaﬁggom§en8atian shall be fixed by the court

 3@Q shall be charged uvon such of the parties or pald out of

any fund or subject matter of the action, which is in the custody
and control of the court as the court may direct,®
Does the court make an order that the United States
shall pay? Is that the practlice in cases involving this
proceeding? ‘
JUDGE CLARK: As I remember our records, there iasn't
any order on that, Tﬁe United Btates goes =head and pays.
PROFESSOR SUNDERLAKD: They would have to do that
1f you established a commleslon system. They would have to
go ahead and pay.
' CHAIRMAN MITCHELL: If they do that already, we are
not making an additional draft on the Treasury.
PROFESSOR SUNDERLAND: = That would be the guestion,
whether they are doing that already.- ‘
CHAIRMAN MITCHELL: I have a questlon to ask the

Department of Justlce man about that this afternoon. We
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cannct make s provision here that ealls for an aporoprlation

hy Congress,

oy

490R SINDERLAND:  There must be general legls-

£y VT
PHOE

e
Loy

lation on the point that the coste of the jury shall be paid
by the Government, 7

JUDGE DOBIE: Are there any statlebies as to come
@ar&tiﬁ% coets of the commission or Jury system? The Lande
@%G@l@iﬁﬁﬁ have somethlng aboul théﬁ. I was ﬁhiﬂkiﬁgktﬁﬁg
Gongress may obJect to saddling any more $§§$nssa on the
Government, particularly in-connection with the use of ssﬁ*‘
mi%%i@ﬂs. I wonder Af there is any material avallable showing
the differvence betwesn the coest of the commissionsrs snd the
cont of using the Jury. |

The commisgsloners &QQE&&& larger fses, but can 1%
be accounted for more gﬁéaifiﬁ&llé?

JUDGE OLARK: %hat was one protest the Department
of Justiee made, that the sommlgsloners were ?aﬁy ez?aﬁsivé
and that they d1d not aot expedlticusly, |

CHAIRMAY MITCOHELL: I think the TVA places a 1llml%
per dlem thalt the commissloners get.

MR, PRYOR: And the number of days,

‘ CHAIRMAN HITCHELL: I don't lnow %&éﬁﬁ@?-ﬁheg,liﬁi%
tha‘ggﬁbar of days. _

Wi. PRYOR: ‘I think that is the difference that

Judre Olark ralses, the tendency of a commissioner to kill time
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on 1%,
JUDGE DOBIE:  In practically sll of these ecases the
Government orevalls to the extent that they get the land,
They ought to pay ths costs,
- PROFESSOR BUNDERLAND:  They are sure to ozrevall on
that polint, |
JUDGE DOBIE:  The ﬁuﬁfeﬁe Couvrt has held rig@i along

where you have three judges and one Judge doss what three

§ﬁ@g$a ought to do, the astlon is vold,

CHAIRMAN HITCHELL: The» had the case whare ithere
was a three-judge court and two sat and sgreed,

MR, DUDGE:;  Did they apgree to go on with the two?

CHAIRMAN MITCHELL: Therguﬁﬁes did,. |

UDGE DOBIE: T don't think the consent of the

k‘;_t

partles made any difference.

YR, DUDGE:  Then Judge Cox in ithe Northern District
of Mlssleslppl is wrong when he says that oan be done?

JUDGE DOBIE: The ﬁnpréme Court has sald tﬁat, ir
that judge was there, he might advance reasong that wonld have
cauged them to deelde the other way.

i, LEHMANNS I was wondering whethey we ought %o
lay down some Tundamenial §ra§sgitians and sgee how we address
Qarseivas to them, Perhaps we could take é@mﬁ alraw voles,

I thought of tws, If we agf@‘makiﬂg the law, would we, with@u%

regard to what exiets, say Jury or commisgion? I gather certaln

-
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meumbsrs would favor the jury and others would Tavor the QO
mission sysiem, OLurht we not 10 ses vhere we stund on thal
proposition?

“hen, a&a&h&%fﬁﬁaﬂa&gﬁﬁgl proposition would he

whether we are poing to do whot you say Senpress wante %o

do. If we don't do that, ths vule may be shipwrecked eventnally.

That may not be controlling.

OHATREAN ¥ITOHELL: That is not sontrolliing., Ve

‘have never been shipwrscked yet, bub we Aem!t want to start in

noYe

T

LEHHANT 1% is o very persuasive sonplderation,

IT we take the pegord voint Tiret and we go on the nonsghivwurenlk

ides, we would allopt eonformlty, because what was true befove
with these other two bllle Is probably 95111 true for the
TeaBons you gave, :

Sﬁ%i@%%ﬁ MITCHELLY I wonder whers the atate low in
the svea where the aotlon is pending has ﬁiffg?e&t kinde of
proeadures for dliferent kinds of condemations {as we pointed
out here in lows, for instance, water commlsoicner's sondemuse

tion having one prosedure snd maybe the rallrvosd Tor o right

having another), whleh do we plek when we are under
the conformlty system?

i lﬁ%ﬁﬁﬁ: 1f you are undepr iﬁglag&fayaitg syaben,
vou otiok %o conforsdty. You cgnnot subdivide conformlty.

CHALRVAN MIVCHELL: I know, but maybe the Goveranent
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eenéamnation i1e not a rallway condemnatlion or a water powsr con-
Aemnation but e fort eondemnatlon and there 1z no state statute
that wrovides any nrocedure st 21l because the state
1 not condemning sny ferts.

MR, LE%A@N: I should éu&aa%a;thaﬁ in most states

there would he sams(staxut% that would apply to the taking for

atate governmental ourposes, There must be something., There

cantt be & vacuun,

MR. PRYOR: %e have a general condemnatlon statute
that avpnlies generally to condemnation by the state, the Federal
Govarnment or rallrosd, but this other that I mentioned 1s an

excentlion.

- CHAIRMAN MITCHELL: I ser. Then wa would be no worse

of f than by =tating conformity. Today the department has the

same nroblam,

¥R, LEHANN: Yeg,
PROFESBOR MORGAN: Under the pragent gystem, do you
have to have genarate condemnstion vrocesdings Lf the 1lsnd lles

in more than one stote?

CHAIRMAN MITCHELL: fThere is no statute that sives

the Federal court Jurisdletlon to condemn land outside of 1t

'district.

PROFESB0R MORGAN: Outslde the d1strlet, Even TVA?
CHAIRMAN MITCHELL: Tow about that? Dong the TVA

statute plve power to a court in a sinple nrocaeding to condenmn
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12nd in more than one state?

JUDGE DOBIE: No, the Federsl digtriet cuts across
two stateag.
PROFESSOR MOORE: If the land is in two districts,

I think the sult may be brought in either one.
PROFESSOR SUNDERLAND: There are a good many states

that 8o not have & general statute. If they have a general

_statute, 1t 1s limited to certain types of 1iltigation and there

£§~no provision for litigation or condemnation by the United
States. '

In Michigan there is no general statute at all.

MR. PRYOR: At the present time, how does the Govern-
ment condemn?

PROFESSOR SUNDERLAND: There 18 no general statute
in Michigen. There is no sveclal method for the United States
Government. I don't know what they do.

HMiassouri hss a general meﬁhoé apnlicable to corpora-~

tlons and no specisl method applicable %to the United States.

‘There are & half dozen states like that.

JUDGE CLARK: I% is my impression that they go by
analogy as much as they can, but it may be 2 straln to do 1it.
I think that you are qulte right,ln many states it 1s hard %o
work out an analogy in the state procedure.
PROFESSOR SUNDERLAND: There is no close analogy and

/

they have to take arblitrarlly some one method.
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JUDGE CLARK: Yes. Ian't that what hepnenea?
MR. MOORE: I think so.
¥R, LEMANN: Is the Lands Division of the Department
of Justlice going to be here sl two o'eloek, and the TVA?
| CHATRMAN MITCHELL: Yes, they wlll be both here.
MH, L$§A§§: They 6an answear some of the quastlons
wa are asklag,
‘ ‘ CHATRMAN MITCHELL: I am Jotting these down. I have
éégmagtien to ask the Department of Justlee people: Who pays
for the commission and why? - When the land 1s in two different
stateg; whst happens? WYhere there 18 no gsneral_@tatute a8
in ﬁiehigan and no speeclal ﬁrovtsien‘as to Federal condamnation,
what haprens?
I don't think & atate would have any power to pass
a gtatute to relate to the ?eéaral Government.
PROFESSOR SUNDYRLAND: A great many of them do.
¥R, PRYOR: In Iowa they follow the general statute.
The questlon of commissloner's costs 1ls covered by the gaaﬁation
from the manusl of the Lands Divlalon.
JUDGE DOBIE: Let's hear from the Government neople
on those guestions. |
MR, LEMANN: I imagine that every state (sven
Miehigan) must‘hgve some general condemning statute that wwould
apnly to gévernmental condemnatlon, |

PROFREASOR SUNDERLAED: It doesn't have 1%,
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HMR. LEMANN: How doesg the City Qf’Detrolt expropriate
land for its uses?

PROFESSOR SUNDERLAND: They have speclal statutes
for cgurthouses; gechools, rights-of-way, rallwsys, canals, and
so forth. We have seventeen mathods andiye are in the posit;on
of treating them as ail speclal methods. The United States 1s
not among the seventeen. | |

MR. LEMANN: Haven't you got a grab-all one?

PROFESSOR SUNDERLAND: No, we have no grab-all
method. |

| @ﬁ. LEMANN: I should tﬁink every once in a while
you would find one that does not fall into the seventeen cate-
gories, then you nave to pass a new statutbe.

PROPESSOR SUNDERLAND: Even the law school at Ann
Arbor, after they condemned land for a law school bullding,
found they had done 1t under the wrong statute.

MR. LEMANN: Tf the Government wanted to exproprlate
lands in Michigan for a levee, you have no method fér levess,
have you? |

PROFESSOR SUNDERLAND: ©No, we don't have.

MR. LEMANN: So if you can't find a statute for
éhaﬁ, you couldn't do that.

Our most recent extensive governmental projeet was
the spillway above New Orlsans, whlch cost millions of dollars

and took a good deal of land. I am quite sure 1%t was done under
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local statutes under the Conformity Aet., The snillusy wes a
aculiasr thing.
In HMichigan you couldn't do 1% beesuse they didn't
have = =tatute on 1t.
MR, PRYOHR: Deoss sach of the seventeen olassassg
“rovide o vrocedure?. /
PROFESSOR SUNDERLAND: Ev%fy ona of tham, and there

18 no nrovision Tor the Unlted States Governmont, and thers is

.no general method.

MR. LEMANN: I don't think any of the lecal ﬁtgtg%@a'
asreelally refar o the Unlted Stataes.
PROFESSOR SUNDERLAND: A nurber of tham mentlion the
United States snd glve & method for the Hnitnﬁ Statesn.
 JUDGE DOBIE: It is 1lke the old song, every 1ittle

“oondemnation has s method all its own.

¥R, DODGY: Don't we have two ‘westlons? (1) Shall
we orovide that where the Paderal statutes provide a definite
procedure, that shall %ejf 1lowed? (?) what method shall we
ébﬁl? for other cases whére the Paderal @@atut@ maraly shys
thot the state nractice éball be followed, which we wouldn't
hesitate to overrule? 3&531’&9 arevide’a uniform m%ﬁhcﬁ, and
what shall that method be? |

Those are the two fundamental suastions, aren't they?

VR, LEMANN:I Haven't you the preliminary question

vhethsr thay are golng to stie¥ to the conformity rule? IFf you
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ars goling to gtiek to the conformity rule, that almost ends
the story very lsrenly.

CHATHMAR MITCHELL: OFf eourse, there ig o nsw problen
brought up by this dlscussion this morning’ pointling out thst
the conformity rule hes all kinds of differences because of
this situstlon in stetes whers they havaka partienlar practlce
for eseh kind of condemnation and none of them it the Federal
Government., |

MR. LEMANN: You will get some 1ight on that from
thé Lands Division., There lsn't anything but the conformity
rule todsy excent in the TVA situstion,

CHAIRMAN MITCHYLL: Exeent where vrovided otherwise
by Fadeprsl statutes, 7

MR, LEMANN: Elther e sneclsl Federal stetute or
the stete law, So they have to find out what the state law
ia. | |

| CHATRMAN MITCHELL: I was ln such & stete of mental

confuslon about what I thought was the right thing thaﬁ_ I 818
not want %o suggest ons way or znother on the conformity rule
business or anything else until I heard what the Lands Division
and the TVA can add in snawering these guestions thet we can't
answer,

JUDGE DOBIE: %e might very wall hsve eanférmity
2g to the mathod of fixing the damages and nanconferity about

notlice and comnlaint and things of that kind.,
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CHATRYMAN MITCHELL: Exsect$ly. Our vrorosition starts
out =ith the agsum~tlon that aag far az the proeedure ls con-
cernad other than the nature of the tribunal, we willl have s«
uniform system in every ¥Federsl court. 1If ?é dién't do that,
wa better not do anything. »

JUDGE DOBIE: 1 am in favor of that.
CHATRMAN MITCHELL: The Committes has always felt

that way. The real question 1s whether we willl have the

'aaifsfﬁiﬁy abgolute in ragard to the tribunal and whether we

cgon Ao 1%,

MR, LEMANN: What dn you say in the flrat pert eof
your asbatemant?

OHATRMAN WMITCHELL: 7T sald we alwvays vroeasad on the
&sgéﬁétian that we would have g uniform nractice in all Federsl
conflemnations under Paderal power, with the posslible exeertlon
that the constitutlon of the tribunal that settles the dsmuges
mirht differ., That iz the rolint Qhere we shall have deparviture
from uniformity. Thst 1z our maln vreblem.

MR, DODGE: Uniformity would result everywhere
axcent in the TVA and in the Distriet of Columbia.

CHATRMAN MITOHELL: Wo, uniformity would be in the
TVA as well ag in the Digtriet as far as the procedure is con-
earnad, |

HR, DOREE: I meant as to th@‘genﬁtitu%ion of the

teribunal,
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CHATIRMAN MITCHELL: That 1= true 1 they are the
only Federal statubes ﬁregaribing.tha tribunsl. I don't now.

¥R, DODGE: Thoze are the only two called to our
atteantlon in these notes.

CHAIRFAN MITCHELL: T don't Ynow anything but the

TVA anél the Qigtriét of COolumbilsa where the nature of the

tribunel 1g fixzed by an asot of Congrass.
JUDGE DOBIE: The Lands peonle sould tell us that

" xind of thing.

CHATHMAN MITCHELL: We are suprosed to huve exanined
all the ?§ﬁe?a1 statutas on the question of condemnution oure
salves,

JUDGE CLARK: You look at pape 50 whsve we have
aﬁéaﬂéaé there spms whlah élﬁ.net‘come within any lins. Take
the Atomie Energy Act. This'is in our first hig book of sug-
gestione, That may be a 1itﬁ1é airrerent @belag; whether
thers moy not bs eventually ecertain other aects that we oupht
to aeccent,

CUAIRMAN MITCHELL: What we are Intercsted in 1s
whether there are other acts which provide & triban&l on fif%ng
d&mqgas other than the TVA anﬁ tha Distriet of Columbla.

PRGFE&SOR MOORE: I don't think thersa are,

¥R, Lﬁﬁﬁﬂﬁ: IgAﬁheravsama reference to existing
stebutes on . nage 23 of the namphlet éigsributing»tha rule?

Mhare are a great varisty of acts of Congracs
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authorizing the exercise of the vower of eminent domailn by the
United States and its officers and ageneies.' These gtatutes
%or the most part do not snecify the exact procedure %o be
followed, but where procedure is vrescribed, 1t 1ls by no means
uniform . . v ,

HThe following are examples of acts in which a more
or less comnlete code of proéeéure ig set forth in connection
with the taking . . .* | ‘7
- Then they 1lst the TVA and the District of Columbia.
We don't say these are the only ones,

CHATRMAN MITCHELL: I supposed that we had examined
81l the Federal statutes on coﬁdemnatioﬂ and knew of every one
of them, whether any of them other than the Distriet and the
TVA state whether s tribunal shell fix the comnensation.

¥R. DODGE: There is one, ths Atomic Energy Uommisf
slon. ‘ |

PROFPESSOR MORGAN: That 1s the one the Chairman
talked sbout. ‘

MR. DODGE: That provides for a Patent Compensation
Bosrd and an award with review by the Court of Appesals in the

District of Columbia.

JUDGE CLARK: That deales with inventions and discover-

ies: “the Atomic Energy Commlssion 1s‘autheri§@é td.purchase,«

k9

or take, requisition or condemn, and make Just compensatlion for,

any inventlion ordiscovery, natent or natent application ugseful
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in the produstion of figalaﬂgble maberial or stomle anergy ob
iﬁg utilizetlon. Subsectlon (e) provides for a patent come
nensatlion board to ﬁet%rminé and grant compensatlon svards aend
royaltles, and »rovides for review of such awarss in the Court
of Apnezls for the Distrlct of Columbla,”

MR, LEEA%&:J Thet 1s » uniques éhing. You wouldn't
condamn o patent or patsmt;&ggré.

MR, PRYOR: Thls rule wouldn't cover condemn:tion
va?.ﬁaﬁ%nﬁs.

CHATRMAN MITCHELL: I am not so sure.

JUDGE CLARK: T don't think 1t is 1limited to land,
Ag we have drswn 1%, 1% certalnly lsn't 1imlted. |

| CHATIRMAN EI?@H&LL: I nad a genersl impression ln

my mind from the old days down here with regpeet to petents

that the Government went ahend and could elther 1tself, or

authorize o contractor to, use an inventlon, glving the nyonarty

ovner the right to sus in the Court of Clalms apainst the
Govarnment and pelleving the contractor from 1labllilty, 2he

gtituting the Government, That was the old syste-.

50

The Governmant 4ldn't take over the pabtent, becouse

1t 4idn't nasd 1% exeant Tor government purnosnss, and was willlng

anough for & men to hold a patent on a device or lnventlon ac
Pay g outsifers are conearned, but as far as the CGovernment
%&alagnae?neﬁ, ingtasd of eondamaing the whols natent or con-

damning the use by the Covernment, 1t simnly went sheand under

R
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that lew and uged the devies and suthorlzed the contractor to
uze 1t and the law nrasaribed that in that ease 1t would be
an noeblon in the Court of Claime apainzt the Government and not
azainat the aontractor,

JUDGE DOBIE: Just for damages.

CHATAMAN MITCHPLL: For damnges for such use that
the Govarnment had mede--sort of a royalty vropesition.

MR, PRYOR: Ts that o regulation in the natent law?

CHATRMAN MITCHELL: I don't know that 1t is in %hé
natant law propsr, but 1t is in the ﬁtéﬁﬂﬁ@% that authorized
the Governmant to use any patents 1f neesssgary and authorlzed
the ge§@rnm@nt contractor to do so. They 4idn't heve %o have
a llesnse, but they Just Infringsd and then they preserlibed the
contractor would be immune and the Government would be 1lsble
in the Court of Clsims for such Infringement or use, the reason-
able value thereof--sither the Government or the contraetor for
the Governmant. That was the systen,

We must look out for thet, becsuse, 1T this statute
arnlles, as I think 1t does, %o &ll kinds of nroverty-- i
am not sure how 1t 1lg m@r&@&; |

JUDGE DOBIE: would tné Government ever questlon the
valldity of the natent there?

CHATRMAN MITCHFELL: It could. It'ils o question of
the rules, I have a dilm recollactlon of thls thing. It 1g

fiftesn yaars ago.
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JUDGE DOBIE: It 1g the game as in any other infrin
ment, but they wouldntt grant an Injunetion ageinst 1%,

CHATRMAY MITCHELL: We have & rule hare deseribing
the practice.

JUDGE CLARK: There are statutes that go pretty
fér. Loox at the end of that seetlon on page 57, the one for

the requisition of aircraft design that was passed in 1926.

- Thet contemplates "no e?nﬂamﬁatian'nraaaeﬂiﬁgg'iﬂ the distriet

é%urt; but, on the eontrary, a taking without such nrocsedings
and an offer of comnensation, with a right in the owner %o
reject 1t snd sue in the Court of Claimg for ecomvensation.”

CHAIRMAN MITCHELL: My nersonsl gusas 1z that we

“oueht to have this rule drawn so 1t doesn't amly to things

1like that.
JUDGE CLARK: We should. We shouldn't interfere
with the Atomie Energy Aet. o |
CHATRMAN MITCHELL: I don't thind we should unset
the astatutes.

¥R, LEMANN: Would you ineclude in your questions

to ask the Denartment of Justice whether they have condemnstions

other than lend?l o
A ?ﬁ@?ﬁéﬁeﬁ %Gﬁﬁﬁﬂﬁ There 1g nothing in the rule
with regneect to nersonal nproparty. 7
MR. LEMANN: Lingiﬁ In the rule says “nroparty®?.
CHATRMAN MITCHELL: The rule is vepue.. It says

52

ge-
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"one or more senarate nleces of vronerty'. That doesn't sound
1iks & »natent rignht.

YR, LEMANN: ﬁin@ 5 says "pronerty", which would

inelude g natent. I think we hsve to 1imit the lanpuage.

CHATRMAN MITCHYLL: T think we ought to make a note
to 1imit the ruls--~

MR. DODGE: w-real nroperty.

CHATRMAN MITGHFLL: No, it might be nersonal.

MR, LEMANN: We can agk the Demartment of Justice,

JUDGE CLARK: If you get into a agu~stion of tangible
and Intangible nronerty, that 1is nsﬁitoc pood,

WR. LEMANN: Do you have a note %o agk them about
lands in more than one dlatriet? |

CHAIRMAN MITCH®LL: I have lands in two states, 1
111 2lso say two dlstrieta. »

MR. DODGE: Will you as¥ them what other astatubes
there are cresting the tribunal?

MR. LEMANN; Do you mean Faderal statutes?

FR. DODGE: We have apnsrently at the most four here,
and aslso the laat oné that Juége Clark reaferred to.

CHAIRMAN HITCHELL: Whet stetutes other thén the
Distriet of Columbla and the TVA? What are the othors?

MR, DODGE: The Atomie ¥nerpy Aect.

CHATRMAN YITCHELL: That fﬂlat@s to natent rights,

MR, PRYOH: Yeg.

e,
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MR, LEFMANN: Alroraft design, to whieh they refer
on nege 52,

FR, DOBGE: Thet astabllehes the Court of Claims
ag the tribungl.

CHATRMAN PITCHELL: It 1s not & condemnation pro-
ceeding., 1 don't remember any condsmnation procesdines for
aequlring vatents. We 4ldn't have to condemn them. We Just
used them and the Court held thet thls nrovision sending him
té the Court of Clalms and forbidding him to aue-theveanzr&ctor
was constitutional.

I think the question of vgliéity aame up under the
nrovision of the law that exempted the contractor from a patent
infringement sult and in whiech the Government stepred in and
snld, "ye gugrantee‘tng nayment of damapes,®

Of courss the owner couldn't sue the sontractor and
the Government hed consented to sue for damages in the Court
of Clalims,

I rﬁmembﬁr‘th@re wag an oninion by Agrociate Juatice
White, Thls is 811 rretty vague,

MR. LEMANN: One of the sltesrnatives we have here
makes ftwo exesptions to the uniformity rule. One is Federal
statutes which nrovide for trihbunsls and the other iz a PrO-
canading under the authority of = loeﬁl,léw, s non-Federal
authorlty under a state statute.

CHALRMAN MITCHELL: Maybe we oupht to talk about that
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a little Dbit.
I am assuming th:t the Commititee would like to go

into the Supreme Court st twelve o'clock. There are some
interesting cases on the docket. We can then come back here
at two olclock. |

Let's tal% about this business for five or ten

minutes, thig rare case where a condemnation under a state

Yaw in which the Government 1s interested is instituted under

gtate authority and then reaches a Federal court because of
diversity of ecitlzenshlp or maybe beocause of a Federal Constitu-
tion question.

As you know, Judge Donworth was very strong for
having that follow the state practice procedure. I was hqpeful
that Judge Driver would be here because there are some of those
situstions that have arisen in the Federal courts in the West.

Judge Donworth has talked about a big one. |

¥hat are we golng to do about that? Are we goling
to provide that, 1f it started under state statute, then it
1g removed to the Federal court, we shall switch to the Federal
gystem or atick to the state system?

There are other cases where the constitutional
provisions of the state where the authority is gfanteﬁ or
limited require that there be a jury trial, or something like

that.
MR, PRYOR: That is the maln question, whether or
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not you have = jury trisl in accordancs with stoate nractice,
an® that depends on what you deelde wag econtrolling.

MR, DODGY: Ye have thres drafts of rossible ruleﬁ\
on bthat noint on napges 8 to 11,

PROFESBOR MONGAN:  Page 8 ocovers the fTribunal and

nage 11 covars the vroecedure.

CHATRMAN WITCHYELL: Rule 38 (a). You ses, this only

Apals with the tribunal,

- PROFESBOR MORGAN;  Pape 11 deanls with procedurs.

CHATRMAN MITCHELL: Judge Donworth's polint wss theb
under the flrst alternstive on page 11, where the ecndemnation
was under the state vower of domsin, in some stabtes the state
law would sattach a conditlon tTo the granting of authority,
which conditlion affectad o substantial right of the 1itligant,
ineluding the queation of a trial by Jury.

Ona of the »rodblemag lg: Are we golng to switeh
nrocedures when we start In the state court and then swlteh
to the Fadersal sourt?

PROFESSOR MORGAN: That would ba terrible.

MR, DODGE: What wag your guestlon?

CHATRMAN ?;TCRELL: If you gtartasd a ODnﬁemﬂ:tiﬁn
anse, a non-Faderal é@ndamﬂﬁtimn caze in a state court under
the stete nower of aminent domaln énﬁ the case wan switiched
to the Pefers)l court after the casa started, woul? you awiteh

to the FPadaral »roeesdure? T am t2lking sbout tha general
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practinre, Or would you follow the stalbe vractles right through
to the and?

FROFESSOR VORGAN:T 1 don't see why you should have
sny Alffarsnt case alfter re@gval than you have in other -n-
movals, You vroceed just the same as 1f the case was bepun
in the ?géargl dlatriet court,

JUDGE DOBIE: I don't asne any &ifference. I don't

“see sny resson for having a dlfference in the proceduve whare

fhé case waa started in the Federsl courts or comes there by
resson of ramovel., Thet 1 what we have in ths rule,

MR, DODGY: But you won't affect the substantial
rights of the nartiss. .

MR, LEMANN: If you eseccapt the fribunal, 1t nipght
he hard to £11 1t into the Federal court, although they de
1t 11t in under the eonformity rule today.

| CUATRMAN MITCHELL: I have been under the ilmprassion

that, If & corroration was organized under the laws of the
State of Weshington, a condemnation sult condemnlhg o plsece of
land in ¥Washington thet belonesd to a eltizen of New York--

HMH. PRYOR: That is true of any state law., The

atate ean't deny the right to remove 1f the proper jurlsdisctional

fastures sre oresent, even though the stutute provides that the
anenl shall be to the state dlstrict court or to the ccunty
acourt.

PROFESSOR SUNDERLAND: Or AT the state statute
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nrovides for the nartleulasr caart you havse to po into.

¥R, DODGE; %hﬁt’waa that?

PROFESSOR SUNDERLAND: Fven 17 the astatute that
ereates the right vreseribas the navtieular eourt of the
state that that right should be enforeed, that wouldnit rrew
clude removal {o the ?sé@rﬁl>oour%.w

¥H. DODGE: You may be vight, but I have nover aeen

.. sueh o case,

JUDGE DOBIE: In Wisconsin in the Whitoomb oage,
they brought sult agalnst o nonresident énﬁ thay hald 1t eculd
be removed to a Federal eourt, If a gtata eroates a right,

1% eannot 1im1it the gourt to which feu mast resort for that
rigﬁt. If 1% le o state right and the conditions preseribed
by the Federal statutes obbtaln, then you can remove 1%.

MR, PRYOR: The sesme 1s true with refarencs to

‘aprenls for dralnage assessments. Even though the state

gbstutes prescribe thet the spn-eel must be talen to o dlstrict
court of the dletriet, whore the owner is an out-of-thoestote
corporatlion, 1% eon be removed,

[The meeting adjournsd st elsven Pifty-five o'ecloak. ]
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VONDAY AFTERNOON SESSION
February 2, 1948
The meeting reconvened at two-twenty o'clock,
Chelirman Mitehell ovreslding.

[The following joined the meeting at this point:]

Landg Division, Department of Justlice:
A. Devitt Vanech ’

J, Bdward ¥Williazmse

Robert R, HMacleod

Tennegsee Valley Authorlity:

Joseph C. Swidler
¢. J. MeCarthy

CHAIRMAN MITCHELL: We will agk the Department of
Justice peovle to tal¥ to us first, if you will find seats
in the rear, anywhere that is comfortable.

The Committee is intgrested‘at the outset in trying
to settle this questlion aﬁaut\the nature of the tribunal to
awsrd compensation. As far as the general run of the vprocedure
ig concerned, you vnrobably won't have any very difficult prob-
lam. The vproblem can probably be worked out there. We are
st11) at sea as to what sort of tribunal should we settle on.

We have the attitude thst heretofore the Dapartﬁant
of Justice has exnressed its favor of the jury to settle com~-
penastion and no commission, and the TVA doesn't want a Jury
and wants the commission. All the Federasl judges who sat 1in

TVA cases criticirze that act alone on the ground that it provides
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for =2 three-judge dtetrict court and the thres judges are hard

to get and take time snd delay vroceedings. They-wanted one.
Our Committee hes been dlscussing this question.

I think that we fesl 1t ls unsafe %to procesd on the azssumption

that by 2 proesdurs you ean abolish the sreclsally consztituted

three-judge court. Ye can do 1t Iin this cace in the TVA, but

we eannot do it 1n la2bor injunction casges and half & Aozen

~other things. Everybody would see red around the neighborhood

1f we tried 1t.

Thers are plenty of aguthoritises from which we éan-
reasch the oconclusion that it 1s a Jgrigﬁietional matter. The
aourts have regulired that a threse-judge court have Jurlsdietion
over certain econtroversles where the single-judge court does
not heve 1%.

I have a céss vefore me which was handed down in
1946 in whieh a three-judge court was required. One of the
Judges became slek and two sat and agreed snd rendered judg-
ment. They held 1t was vold for want of Jurisdiection.

JUDGE DOBIE: Doesn't the Tennesse Valley Act give
exnress orovision?

MR, VANECH: They have theilr own spnseiasl legislation.

JUDGE DOBIE: It 13 perfectly nroper %o provide
for greéeeﬁing with one judge.

¥R. MoCARTHY: Yes, 1t 1s provided for in the aot.

MR. DODGE: What would ba the effeet of the parties
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Cagrealng to proceed with ones or twol

B, WMeCARTHY: The atztute suxrressly nermits 1%,
CHATHMAN MITCHELL: T anm teying to outline to you
what we are interected in right now. ¥s thousht 11 would he
better to talk out this question of tribunal and after we
gat that in order in our minds, then the other »nisenss would it

in without muoh trouble. Ye had » lot of guestlons ralsed this

~_morning that I coulén't answer and we want the Department of

Justlee to a1l us shout those things.

Tiraet, whén\yea ara cﬂné@mnﬁﬁg a nlace of nronerty
and you get under a conformity system of the stalte law (tners
heling no Fedsral statute »resoribing the practlee end tribunal)
and the astsfe law calls for commlasgloners, whé pays bthe salavies
of the conmigalonera?

7. VANECH: We do, sir.

p

CHATRHAN MITCHELL: This Committees has slweys shled

=y

away from sny provision of law thot caused o draft on the

Treasury beyond thst now required, Do you do 1% becsuse you
think 1t ie the falr thing to do or because there 18 o law
requirl m"’ 187

MR, VANECH: We do it]hee%ﬁga under the mechsnilos
of the law the United States attorney or the ﬁtﬁﬂrﬁay‘h&ﬁﬁliﬁg
the csse engeges the commlsgloners under a court order and nays
50 n day and in some states $100 a day.

CHAIRMAN WITGHELL: Who fixes thet?
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HR. VANECH: Just recently we had a case whers we
agread with the commiesloners for a fee of 150 a dzy and after
they had finished 1t amounted te twenty days or $1000. The
sourt glpgned an order then glving easch commissioner #2500, whieh
wags £1500 over and above our contract nries.

¥e obJected to that and worked out a compromise.

Standard Building
Cleveland

CHATRMAN MITCHELL: You are tslking now about who

fixes the thing. You are proceading on the ﬁhasry that there

105'W, Adams Street
Chicago

18 no law at a1l that flxes 1t. Does the state law fix 1%, or
what? -

MR, VANECH: It is not set ror‘&ny partienlar Juris-
dietion. In the past 1t hss been, bt in some of the states
it 1s Just flexible.  ¥We have tried to get the commisaloners
to sgres to scocept $50 o day,yet in the ease in polint the court
pave them #1500 more than we apgreed to pay them.

CHAIRMAN MITCHELL: What A1d the state law provide

The MASTER REPORTING COMPANY, Inc.
Law Stenography ¢ Conventions ¢ General Reporting

for commissioners in that case?
¥R. VANECH: To be fixed by the court.

CHATRMAN MITCHELL: How about: your authority to

National Press Building
Washington

apend that money? Do you have an spnwropriation in advanoce

. for 1t?

=

58 MR, VANECH: Yes, we Just have that in the appropria-
2 2 ’

L o

§ tlons for versonnel, services and other expenses in connection

with the oparation of the Lands Divislon.

CHAIRMAN MITCHELL: ¥ou make sn estimate for your
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budget every year for that sort of thing?

¥R, VANECH: Yes, sir.

¥A. DODGE: Dons the atatute nrovide that you shsll
nay the eommissloners? |

MR, VANECH: Mo, sir. ,

JUDGE DOBIF: Have you ever worked out (I don't

kﬂﬂw‘%ﬁﬁtﬁa? 1t would bhe rractiosl, but you have some general

~ideas that would be useful) any comparison of sxpenses between

the jury system and the commlssionsr system? I should say
commligsionars are more expansive.

MR, VANECH: Vapy much more exvensive. As a matter

Vi

- of f&cﬁ;#ws prafer the Jury system and prefer to do away with

the comnmigglonars., ¥a fael ag though that expeﬁitég the whole
ﬁroéagéiﬂg. |

JUDGE DOBIE: The Jury ls faster, lsn't 1t?

MR, VANECHD Yes, slr. ¥Yhore you have the cﬁmmis;
alonera, you somatimaes go back to the eeur% anyway and 1% 18
juszt a delsy in vrocedurs; however, where you have the jury
aystem, you have the onse trlal andl 1t 1z over with., Yo have
to nay interest during the time tnére‘is a delay.

| JUDGE DOBIE: Wheress unésr the commlssloners aystam

yau have the commissioners and thénran arnaal to the eéur% and
than‘yau g0 un. | |

MR, VANECH: Yes, sir.

JUDGE DOBIE: Do you all prefsr the Jury system?
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MR, VANRCH: Yes, sir,

I might say $hie, that in the Lends Divislon of the
Bevartment (and I nove with me Wy, ¥illisms and Mp, MecLeod,
whe sre nrobably the two best sxperts in the country in this
particulsy fleld) we arse all of the oninlon that Tthe Jury ays-
tam would ba the %ggt‘way $o handle these enseg; h@gavéy, we

have ne objaetilon to the TVA gnecial lepislation 1f thes TVA

~wents o 4o 1% in thelr own getun,

It eertainly le & 1it%le bit harder for ug when we
go into that area. They ecan afford to go out aﬂ@lggy a 11%%1e
b1t move for 1znd, poasibly on She arsstlon of good will with
the nelzhbors down Lhers, whers we have ta,gaﬂin and try to
gat 1t Tor the rock-bottom dollar by the aprralsels thal are
made, Thay have anpralsals, too, but I think they can be a
1ittle moye lenlent than we can.

JUDGE DOBIE: Do you think that there 1g muoch gaszi»
fileatlion Tor ﬁh@ TVA systsnm ss spalnot the Jury system? Ve
tave had seversl of those eases. I am on the Fourth Clroult
Court of Apnesals, éaxaﬁimes thoy cover a wlde aress of very
dtversifled land and they »robably would be more 41ffleult for
o Jury then for exvert commissioners. Is thers &n?@&iﬂg in

tost argunant?

¥R, MaeLTOD: %e have condemned lands in that sane
pope--not 88 large an area but in the same locality. Some of

our ensas have gone to your Court.
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JUDGE DOBIE: That 1s right, and you think the jury
system worked pretty well on bthose cases?

MR. HaclLEOD: Yes.

CHAIRMAN HMITCHELL: wWhat were they for?

%34 MaelEOD: A variety of purposes. During the war
we took a lot of land for campsg down there. We took the Osk
Ridge property for the atomic bombs.

CHATRMAN MITCHELL: There is no such area as involved
iﬁ-the water power and irrigation projects.

MR. MseLEOD: Not as regards the entlre project, but
we have Very lsrge aress. e have now on the Sastannah River
30,000 acres which we are tak;ng in & orogram for the davelep»'
ment df the S&Qanﬁah Riverafer hydroelectrie power, flood con-

H

trol and river imwﬁévement;

The suggestlion has been madse in thét cage by the
Judge that we walve a jury and have a commlgsion apvolinted.
That 1sn't the immediate loeality, but we are nretiy close to
some of the TVA projests right in that area.

Ye have in Alabama large areas which are right in the
TVA area. _ _ 7

MR. DODGE: Who made the proposition that there be
a walver of jury?

MR, MacLEOD: The Judge suggested that. My personal
view was that 1 could not recommend 1t to the department.

JUDGE CLARK: I wanted to as® that, too. Wnile the
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Jury vrocefurs ls fundamental, 4o you have trials by single
Judges and walver of Jury? |
HR, MaclLEOD: In some caszes; but very seldom,
JUDGE CLARK: Thet 1s what would happen ordinearily.
If a Jury was walved, 1€ would go to the single Judge.

MR. MacLEOD: That 1z correct, sir.

PROFFSSOR SUNDERLAND: Is 1% your nracties to joln

many nereals with different ownershin in the same proessding?

MA. MaoLEOD: Yes, 1t 1s.

PROFESSOR SUNDERLAND: Do you find that that iz eon-
fusing to the Jjurilas?

MR, MaeLEOD: No, sir.

CHATRMAN MITCHELL: .Be you have one Jjury covering
30, 000 aeres with hundreds of owners to éass on it?

MR, EacLEGﬁ:, Ve would not ordinarily bacause in
30,000 acres with a number of owners we would have a grest
number who would settle. They would be eliminated. Ue have
had thirty snd forty tracts «with one Jury and there was no
confusion vhstever in faking tham up one right after the othar.
It is a very common ﬁractice.

MR. DODGE: Do Juries ééal'f&irly by the United
Staten?

MR, MaeLEOD: Yss, and with the owners, I hone, sir.

JUDOE DOBIE: Sevaral cases came before our Gourt

in connection with way nrolects and iﬁ.a majority of the cacses
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thet came before us it was the owner who was ehj%@ﬁiﬂg'ﬁﬁﬁ no%
the Unlted States, whleh would rather indioate that the Jurles
had been vretty falr by the United States and 4lén't have the
tendency of booming the nriees in order to beneflt the neovle
who live therve. |

WA, VANECH: Oup eyparience hsg been thet the Jjurles

naﬁs Leen most falr ae far as the Government and private 1itl-

- gants ars concerned,

- PHOFESSOR MORGAN: Yould you prafar to try your casges

hefore a single Judge or a Jjury?

MR, VANECH: It all devende.

PROPESSOR VORGAN: On the judge?

YR. VANECH: Wo, 1% depands on the type of onse.

PROVESSBOR MORGAN: Take thls case of 30,000 acres
where he sald he %oulén't recommend subatituting agmmigaiaﬁerg
for s jury, would you recommend substituting the judge for n
Jury?

¥R, MaeLFOD: No, I would not, =ir. That is my
nrargonal view, |

PROFESSOR MORGAN: You would rsther try 1t before

a jury with thirty~Tive tractas af‘lané than before & single

Judge.

KR, MacLEOD: Yes, In that nartieulsr case I nmen-
tionad there sre three vower comanles 1nvelved whiech own mogt

of the land, There w11l be a large number of yrivate ownershlps
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later in the »nroject.

I personslly would prefer to try the case before a
Jury rather than a judge.

PROFESSOR MORGAN: In the matter of time consumed,
does it take you much longer before a Jury than before a judge?

MR. MacLEOD: In that particular case I would say

that, with all resneet to the ecourt, it would ~robably take us

longer with the judge, becsuse the Judge would not make any

éﬁlings on the evidence. The judge would hear the evidence
and then rule, whereas with the Jjury he would, no doublt, execlude
a great deal of evidences, so that 1t wculé probably teke longer.

MR. WILLIAMS: It 1s a bit d1fficult to get a good
record for appeal purposes for cases hot tried before a jury.

PROFESSOR SUNDERLAND: How much do you save in the way
of labor and effort by Jolning different tracts over bringing a
separate procesding for each ownership?

MR. MacLEOD: That gould'depeﬁé entirely on the case,
gir. I couldn't estimate.

PROFESSOR SUNDERLAND: Do you think there 1s a very
considerable saving in joining?

MR. MacLEOD: There ls no question about it., We
have had cases with 300 and 400 tracté.

PROFESSOR SUNDERLAND: With different ownerships?

MR, MacLEOD: With different ownerships. There is

just & tremendcus saving in the physlieal work of prevaring
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napers for 300 or 4Q0 separste cases compared to doing 1t all
in one oase with mimrogranhed desorintions snd mimeogranrhed
11lste of nartles. You can mimeogravh your conles of notice
sinee they are all the same. The saving in Just physleal work
is tremendous,

MR. VANECH: Then you heve a money saving, too, on
publlieation, | |

JUDGE DRIVER: Isn't 1t true that you have to con-

“demn on oceaglon land in town gsltes where you have 1lterally

hundreds of tracts of small valus that would requlire geparate
plesdings 1f you nsd to geparate them?

MR, VANECH: That 1s right.

MR, MaoLFOD: Ye had made a vractice of comhining
traote without any objeotion or dAiffioculty excent that in
Oregon the court requlres us to break down the trects when we
make demosits, I think that 1s the only nlaee in the countery
where that ls required and'we have had no di1fficulty in any
place else in the country.

PROFESBOR MORGAN: Whare you try these large nmmbérs
of tracts bhefore a jury, do you get a senarate verdict for
aneh traet?

¥R, HacLEOD: Yes, sir,

PROFESSOR MORGAN: Do you get 1t at the end of all
the evidence or do you put in all the evidence on Traect A and

get & findlng of valus there and then proceed to the next traot,
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or do you submit the whole business and then have separate
flnaings‘for each tract? | |

MH. MacLEOD: That depands entirely on the type of
case and the type of land and the ruling of the court. The
general practice ls for the court to require whatever will do
substantial justice and equity to the parties. Generally we
gstart with one traet at a time. _ |
| PROFESSOR MORGAN: One traet at a time. Then you
don't throw all the evidence to the jury at one time.

MR. MaoLEOD: No. If the evidence is simple, it
may be thrown in together. |

PROFESSOR SUNDERLAND: 1In effect you have separate
trials.

MR, MaeiEGD: Yes. |

MR. DODGE: You wouldn't faver a provision that there
should be a commissloner with dlsecretionary power in the court
to order a2 jJjury trial on the application of elither party?

MR. VANECH: We would rather not have that. We
would rather have a Jury trisl in the first inatance.

CHATRMAN MITCHFLL: Your principsl trouble with
commissioners is that thelr sllowances have been too big?

MR. VANECH: it 18 quite an expense--expert witnesses
and exnenses therewith.-Mr, Chairman.

CHAIRMAN MITCHELL: If you kent the jury sitting on

one cagse with fifty different owners and separate trials day after
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day aﬁé waalk after week, have you eﬁgr stonped to compube the
Jjury milesge and per dlem for the commissioner snd eompare the
thing? |

MR, ?Aﬁgéﬁz Wa feol that after you have accomnlished
thet, you have accompllshed something. Under your commlesgloner
aystem 1t 1ls Just a pfalimia&rg and you have to start in all
ovar agaln, |

CHATRMAN MITCHELL: You start in 211 over again‘
4if.ygu nrovide for g Jury trial on anveal from the eommisgloner,

bhut sunvose you go from the commission Just to _the court withe

out a trizl de novo and have immediaste affirmance or dlsaporoval

on the record, _ |

YR, VA%@CH: In a great many'ef thess cases 1% has
bean our $X§efiance that where the commissloners are invelved
they‘have an interast in delsying the case and stretehing 1t
out, and in the long run it eoats the Government more money.
It may be a 1ittle more expensive in the situation you just
cited Lo use the Jury, but we feesl that we have eliminated
cortaln expenses that are not necessary by having the commis-
slonersg ellimincted,

PAOFES30R MORGAN: Do you get a result more aulekly
from a jury than from a aammissien&r?‘

MR, VANECH: Yas,

FROFESBOR MORGAN: These commlissions postoone and

nostoone so 1t takes forever and a day %o get the case finslly
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MR, VANECH: You +111 find thsd zome of these com-

migsioners nrobebly will sit for a few bours s day and then

21t agaln for a few hours on another day.

JUDGE DOBIE: And charge you by the day rather than
by the hour. |

MR. VANECH: Yes,

\ ¥R. DODGE: Then reaerve a declislon and walb untii

they can get together, ‘

WR, VANECH: They willl meot & few times to conslder
1t and then we are paying fér the sdditlongl exganses;

JUDGE DORIE: Thaet 1s the sort of sltustion we have
had where New York lew flrms want to charge £30 an héur when
a lot of ﬁha‘@ark was dons by the law clerks snd they wouldn't
anecify what was done by the law ciarks and what was done by
the nartners.

¥R, MaeLROD: We have a case now vending in New
Jersey. We understend that eounsel renresenting the landowners
12 veecaiving a fee of #400 a day. Thet ls the rumor. That cane
15 being tried to commissloners. I don't ¥now the counsel
raprazenting the landowners, 1 don't know » thing about 1%,
tut esrtainly thers ls an incentive there for counsel Lo tske a
grent deal of time hafore those ecmmissionars.

Theres slso ls an lnecentive to the commissloners who

wlll receive hlgh fees, as they do In NHew Jarsey, %o go on day
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after day. In that particuléé case we know that, unless the
commigsioners sxe=ed in eonsclentliousness and abillty anything
we have ever had in the State of New Jersey before, we are
golng to a jury trial. It is Just a positive fact that one side
or the other is going to askt for & jury trial and we willl get
1t a8 of right and if will be a trial de novo.

CHATRMAN MITCHELL: That 1s an objeotion to the

 commisgion »nlus a Jury.

MR. MacLEOD: That 1g correct.

CHATRMAN MITCHELL: Just take the commisslon case
alone with asvveal to a judge.

MR, Macl®OD: Our experiénee 1s exactly the same
with the eoémissionars without & right to 2 triel de novo by
a jury. |

We just hed a case that was reversed and sent back
to the court. It was tried to commigsioners in New York.
That case dragged on for days. The commissloners took it under
advigement. They convened and congidered it for days. That
ils the cagse you mentlioned, Mr. Vansch, where the fees were
£2500 apiece. |

CHAIRMAN MITCHELL: Suppose you had a rule that
forbade the court to allow more than $25 for an eight-hour day
for commissioners. Your trouble is that you don't have any
eontrél.

MR. MacLEOD: We consider we do have complete control
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over 1%,

CHATRVMAN HMITCHELL: You weye just sommlaining about
a %2500 gllowancs,

VR, MacLEOD: We are in thls position. It hag been
held time and time agaln that costs cannot be assessed agalinet
the United States, Thé$§ commisgionars' fees are vayable from

the funds that are avnropriated to the Department of Jusitlee

“gné are under the control of the Attorney Genersl and Azsistant

gﬁt@rﬂgy General. However, wve have to try our cases In the
courts,

CHATRMAN MITCHELL: Your noint is that, 1f you sre
st%hgy about fees, you get & bad result Prom the commissioners,

MR, MacLEOD: We have Aiffioultles with the courts
because they don't know thelr fees whlle they are seting., ?héi?
feas sre flxed afterwards gsnerally.

CHATRMAN MITCHELL: Suppose you ere not responsible
at all, Ths rule would atete a 1lmit and thst was %o be for
an slght-hour day. WYhy would you get any bad repctlion ag far
28 t&ﬂ result is acneerned with the court or with the commlse-
alonera, 1f they are held down in that way? L

MR. VANECH: 1In that conngotion we have to take into
conzideration that in some of these cases whare you do get real
exnerts in thiz fleld, 1f vou held them down to some 1imit like
that, T am afreld 1% would be hard to get these outstanding

man whom we have to have somebtimes 1n soms of these blg cases,
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I am not ecomplaining too much about the time they
put in. I wouldn't mind 1if they would just do the job and do
1t expeditiously and not drag it out. I think that 1s what
you mean by the eight-hour day. ‘

If we tried to do that, I feel certain we wouldntt
be able to get these expert apvralsers we sometimes need in
complicated cases,

MR, LEgANH: These are not appralsers.

MR. VANECH: Commissioners.

MR. LEMANN: They hear the testlmony of the apprals-
ers.

MR. VANECH: Yes.

CHAIRMAN MITCHELL: What does the TVA pay- for com-
mlssioners? | |

MR. SWIDLER: We vay %15 a day, fixed by law.

CHAIRMAN MITCHELL: Do you succeed in-getting compe-
tent men at $15 a day?

MR, SWIDLER: Yes, sir. The fee 1s not enough to
make the job a political plum. The judges take pride in thelr
appointments. There is some prestige attached to serving as
commlissioner and we secure on the whole very competenﬁ com-
missions. |

TVA has no part in the selection of the commiésioners.’
They'are gelected by tg@ court.

PROFESSOE SUNDERLAND: Are they standing commissioners
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who serve for a considerable period?
HR, SWIDLER: Yes, slr; they are atanding commlg-

slonars for thes whole condemnation program in a pariloulsy sres.

FROFESS0R SUNDERLAND: How many would there be of those

standing commlsslonars at one time? ,

MR, SWIDLER: There would probably be standing com-
misgloners in sach court 1in theh wa were condemning land,

| CUATRMAN MITGHFLL: Three men in esch court?

MR, SWIDLER: Yes, sir.

CHATRMAN MITCHELL: No alternates?

YR, SWIDLER: No, sir; 1f one man cannot serve for
any rrason, a substitute is s§palntéé.

JUDGE DORIE: Doesn't the court confer with you bee
fore srpolnting those men?

MR, SWIDLER: Not ordinarily.

JUDGE DOBIE: You don't have anything to do with
1t at a11? '

‘MR, SWIDLER: UNo, sir,

JUDGE DOBIE: Does 1t eonfer with the landowners?

MR. BWIDLER: Mo, gié. Prequently the cases have
not a1l heen f1lad at the time they are ap-ointed. At the
time tha flrst case la filed we submit ordera in blank for the
court to f111 in the names and make the arpolntmenta,

CHAIRMAN MITCHELL: What happens in the Digtriet of

Columbla when you have a government condemnation with this so-
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called five-man Jury law? Are they pieke&vby the judges here?

M. MacLEOD: The District of Columbin?

CHAIRMAN MITCHELL: Yes.

MR. MacLEOD: They areldr&wn from & special frese-
holders? pansl and the regular vractice with most of the lawyers
who represent‘iando%n@rs is that there 1 an agreement among
those lawyers (there are a group of lawyers who r@pr939n§
landowners )-- | |

JQBGE DOBIE: Sneecialista?’

MR. ﬁaeLEOD: Yes, they are gspecialista. Thay have
e spseclal Jjury panel that 18 made up of freeholders and there
will be aﬂywhera from twenty to thirty on that panel. Almost
invariaebly government coungel and the landowner's counsel will
get topether and by sgresment aérike of f the names except five
and those flve willl then act, |

CHAIRMAN MITCHELL: How much do they get pald?

¥R, MacLEOD: Ten dollars a day.

CHAIRMAN MITCHELL: Is that a 1imit by law?

MR. MacLEOD: That is by law. The difficulty we
have with this snecial jury in the Distriect is the time factor.
The case is tried in court and then there 18 no sctlon talken
until &'transcript has been vrepared. That may take a varying
time, Just denending on whether the reporter is busy and how
long the trial was. éounsellwill then meat and correet the

transerint, whieh also takes time. The transerint is then
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delivered to the forsman, They will consider 1t. We have st
timas endeavorad to have the court fix the time for the jJury
to make thelr retﬁ?n.

CHATRMAN MITCHELL: Dossg the Judge vreslide st the
hearing of svidenca by thé commisslon?

MR EagLEﬁﬁ: Progides at the trial; yes., The couris

have not yobt made any ruling in any ocase as to the time that

_ the verdiet shall be determined. ‘When the commissioners have

nflaalzy crrived st thelr verdilet, they notlfy ths elerk of The

court and a roturn iz made., In the ordinary case involving no
unugual features, a trial would probably take three days, it
would n»robably be slx wesks or tge‘ﬁgnths before there wase a
verdiet,

I parsonglly feel that those five-men commlsglons
could arrive st Just as falr and consldered a verdiet if not
g hetter verdiet if they 414 not aégourn and meat by thenselves
out of control of the erurt, 1T they did not have to arrange
thelr own gsrganai affairs so they can get together to discussy
the svidencs, Ingagme casaes the jury will ovass the transerint
around %o each one of the five ;urera to be rend and studled,
whnich 1s time consuning, |
: 1 personglly don't see why in the Dlstrlet that ques.
tlon of value ghould not be declded In the same way asg any
gimilar guestion of value in any other csse %ﬁ&ra it mipht

aviese. I don't see why the fact thaet 1t 1z a condemnation cese
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involving a $1000 plece of vroperty should ceuse some special
procedure to be established when the game factusl issue would
be decided in other typss of cases by a regular common law jury

of twelve.

MR. PRYOR: In the District does the prescribed

Standard Building
Cleveland

procedure contemplate a trial at any point along the line
before a reguler petit jury of twelve?

MR. MaecLEOD: I beg your pardon.

105 W. Adams Street
Chicago

MR. PRYOR: - Does your procedure in the}Diatrict at
ahy point along the line contemplate a trial by a regular jury?

MR. MacLEOD:  No, just by ths special Jjury of five.

» General Reporting

CHAIRMAN MITCHELL: Are they real estate men by

requirement?

» Conveniions

¥R, MacLEOD:  The only requirement is that they shall

be freeholders. As a matter of faet (how 1% occurs I don't

Law Stenography

Ynow), generally they are businessmen around town and are not

The MASTER REPORTING COMPANY, Inc.

necessarily real estate men but generally a higher type of
buslinessmen in the elty. We have high-grade condemnatlon jurors.

MR. PRYOR: Who gelects the members of the panel?

National Press Building
Washington

MR. MacLEOD: The Jury Commissioner.
CHAIRMAN MITCHELL: That is provided for by law?

FR. MacLEOD: That is correet.

51 Madison Avenue
" NewYork

"MR. DODGE: It is called a }Jury of five?
MH. MacLEOD: That 1is correct, _
¥R. DODGE: Apart from the ob}ections you have raised,
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does the Depertment of Justice object to that form of procedure
in the Distriet of Columbla? |

MR. MacLEOD: I am spesking from memory and am subjeoct
to corresetion. Mr. Hiiliams knows more about that than I do.

We have recommended the regular jury trigl to include the

MR. WILLIAMS: That is corrsot.

MR, DODGE: Ordinary jury of twelve?

MR. MacLEOD: Yes, sir.

_ MR. WILLIAMS: We would prefer to have the evidence
go to the evaluating body under the.sumerv;sien of the court.
We would much prefer that rather than, as happens in the
commissloners, where ons ia avnointed chalrman and he rules on
the evidence.

Under the sltuation you wers disoussing, Mr. Chalrman,
the revort when filed would go to the court for consideration.
Uvon heprjng of excentions filed, the court would affirm or
if 1% rejected the declslon, 1t would go back to:the commis-
sloners for a further hesring. That necesgsarily has to be so.

If the court is given the authorityAto reduce or
increase the amount of award, you might as well have your trisl
to the court in the first instance. |

We find on apneal 1t 1s very difficult under normal
cireumstances to reverses s Judgment based upon tﬁe findings

of & commission where that commission arrived at the facts,
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CHALIRMAN MITCHELL: You would have more trouble
reversing the Tindings of a Jury,

FR, ¥aeLilD:  HNet in perfecting the record.

MR, ?Aﬁzﬂﬁz The record is in bg%t@?.ghgp@.

MR, Eéﬁ&gz Dogsn't ths Judge rreside at the trial
to a five-man Jury?

R, MacLBEOR: At the trial but not in the hesrings

. to conelder thelr wverdiet, They do that themsslves,

CHAIRFAN HITCOHELI.:  The only differensce is that iﬁl
an ordinary Jury trilal they go off in a room by themselves and
the Judge 1s not there, but they have to sit there untll they
pet through, Under thle systen tﬁ%yrsa& %ak@ thalr time, ALL
you need 1¢ g time 1imdlt by law or rule gs“tﬂ when the renort
'shaalﬁ come in,

MR, PaoLBOD: When you have s jury that has heard
the evidenos and then immedlately considers the e%i&ene@ and
arrives at a verdlot, they have sverything that harvensd in the
trial in mind, They remember the witnesses, They remsnber
them not as names; they ?amémber them ag ;g?é@ﬂg. They see
them, They are tectifylng before then,

With the Dlstrict syatemzit is generally two wesks or
a month belfore they are presented with the transeript. Almost
anyone taking a transoript knows that 1t Just ien't the same
reading a %raﬁscriptian blaek and white ase considering what the

wltness has sald on the stand, the demeanor of the witness, andee
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JUDGE DOBIE: And he forms lmpressions at the time
the testinony 1ls glvene

M, HMaeLBOD: That is corrvsoct,

JUDGE DOBIE: “hevress, 1T he gete 1t gtale afberwards,
he has forgotten those lmpressions.

i, MaocLEOD: That is right.,

CHAIRMAN MITCHELL: How does the TVA commlsslon

- do its work?

MR, SWIDLER: The tra&geri@t 1g ordinarily not made
up é3§@§$ in the case of appeal and deolelons sre handed down
promptly after the conclusion ef_tﬁe hearing,

GHAIRMAN MITQHELL: What séﬁtrsl have gaa? Why is
1t that the District of @miambia commissioners wander aronnd
Tor five or six weeks and the TVA commlesioners make p%aggz’
declelons? Ve are tryilng to get at the esnuses of these things,

MR, BWIDLER: I don't know all the veasons. In oup
letters to the courts advising them of the need for apreinting
a commlaslon we do make the sugpestion tﬁgt one member be a
lawyer, and thus Lar every Judge haz ascented that reconmendas
tlon and has &??@iﬁtéﬁ one member who wag a lawyer--not nove,
The lawyers have bsen able men and the errors in the admiszsion
of evidence are probably not in execess of those whish would
oseur in a trial to the oourt dlreectly.

Hi, PRYOR: There 18 one thing I don't understand

about the Dlstriet of Columbla sltustion, If the Judge vresides
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at the haaring before the compigsionsre, how does 1t happen
that the ehalrman of the commlselion hae anything to do with
the ralings on evidenee?

I, HacLBEOD: T beg your pardon, I dldn't hesar your
ouestion,

Wi, PRYOR: Ag I understand the stabement a while

ago, the commlssion aproints a chalrman ard the chalrman rules

- on the evlidence,

MR, WILLIAMS: I wasn't referring to the Distriet of
Columbla practlce. I was referring to the commlsslon systen
generally.

Hit, HMaeLEOD: I don't want to volunteer statements
here, but with reference to the Jury trial my own personal view
after a 1ot of experienae @igh 1t 123 that ve are taking what
we conalder to be the mont universal method of deternmining
compensation, There are some thirty-gssven states wherse ultl-
mately we have a trisl by Jury. So in our view that 1g the
vreferred method, Ye are following what 1o the statuiory
procedure in some thirty-geven states, |

0f those sﬂaﬁe§ twenty-seven have é 6®ﬁmi§9iﬁﬁ%? BY e
tem a8 well, wlith a rigﬁé to a trial by Jury de novo, Our
gxperlence has besen that the compisaionsr aystem iﬁj%a%%& inte
the Jjury trlal method ie merely a useless sten, If there is
any resl controversy, ons side or the other is going %o ask for
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MITCHELL: That ls an obleetlon %o having
bothr the sommlssion and the Jury., Let's forget about that for
a while and think about one or the other,

Wity MacLHEODY My noint is that in thirty-seven states
or thereaboute the leglslatures have seen. Tit to provide fov
a Jury frial for the é%ﬁ%?ﬁiﬁ&ﬁiﬁﬂ of this issue and in only

seven or elght states do you have only commieslonsrs--only Four

etntes, I believe, Ho our recommendstion 1lg in line with what

is the majority opinion of the states,

Another phase of 1t is this: The lssue of value in
a condemablon case 1g no different than the lesue of value
in shy other case, In those other cases we follow the usual
method and hgve Jjury trials. I personsliy cannot see why there
sho:ld be any diastinetlion, when we have a sagﬁ»ﬁﬁ whileh the
Unlted Btates is lnvolved and we ave spending tﬁ@ ?ééplﬁ‘@
moneay, as to why the psople should not decide how much ghall be
pald Tor property being condemned, After all, the Jury spends
the noney of the genersl public and 1t is the genseral publie
that 1t reprasents,

WMH, DODGE: Does the fivee-man Jury ﬁa?e t0 be unani-
mous in the Districet?

R, MgoLBOD: Yes, unanlmous,

M, DUODGE: How about the twelveenan Jury?

R, HaocliOD: 3nanimcus.'

FROFESBO0R BUNDERLAND: %What is the essential ﬂiffar*

ence In the funotlon and operation between a commission and g
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Jury?  Does the commission go off by i%gglf and operate as &
maater would, Saking testloony before 1t not in . the oregenae
of the Judpe, whereas the Jury pebe all the evidence in the
precence of the Juadge?

i, HaeLBEOD:  That 1z right, and the court rules on

~the evidences,

JUDGE DOBIE:  Yhe court speede 1t up, %oo, dossn's

1g?

DHAJRMAN WITOHELL: The only big operation we know
- / , ‘ )
anything about ' where lavrpge areas are lnvbilved lg the i,

sy

the Unlted 9tates had s number of othep blg enterprises, the
Coules ng, the Hoover Dam, and I ﬁg@;@gé othap Q@é?ﬁﬁi@ﬂﬁ;
that are on a parellel in a way with the Wa, inwvolving pgrest
areas of land gher@ you deslre wnifornity in swards, Certainly
you don't want a Jury giving ons man twles as muoh a8 the
fellow next door recelvad,

Hag the Department of Justice eonducted those 6one
demnatlon croveedings Ffor those other blg power and ilrripation

vrojecta’

HooLEOD:  Yes, sir,

éﬁaiﬁhﬁﬁ PIUCHELL  Ape they aeomparable in aiwve with
the 1V4 operation?

M, VANECH: To a large extent,

Mie HaoLBOD3  We had projects alonp the Kiaalaslinod
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River for the cannelizaticn of the river from 5%, Paul to just
above ©%, Louls. We took lands in connectlion with those @Tegeeté
in Minnesota, Wisconsin, Iowa, Illinois and Migsourl. ﬁe had
five different condemnation procedures, In Hinnesota I ﬁhing
we had a six-man commlssion.,

MR, WILLIAMS8: Three; six in Iowa.

¥R, MacLEOD: With a right of trial by Jjury., In

. Wisconsin we had a three-man commlgslon with a right to trial

gﬁ-jury.

CHAIRMAN KITCHELL: You mean appeal to a trial by
Jury.

MR. MacLEOD: As of right,

In I1linols we had the jury alone, In Iowa we had
a six-msn commlssion, In Missoﬁri we had a three-man commlge
glon with & right to a trial by jury.

I think that project would compare in extent and

quantlty of land, amounts of money invelved and the complexity

- of the factual and legal questlons with the TVA,

MR, WILLIAMS: We had tremendously large projects

during the war, of course. Ons example was Camp Stewart in

Georgia whlch consisted of 550,0UO acres, Another example was
the Hanford projeet in the State ofIWashington, in your dlatrict,
Judge Driver, involving probably 500,000 acres.

CHATRMAN ﬁITCHELL: How was that tried? By a Jury?

MR, WILLIAMS: By a jury.
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~ CHAIRMAN MITCHELL: D1d you have one Jury handling
the whole thing?

MR, WILLIAMS: They came on as contested cases and
they were set down for trial as each case came up.

CHAIRMAN MITCHELL: Was there more than one owner
involved? '

MR. WILLIAMS: Yeé. The tracts would average from
150 to 350 acres. |

| CHATRMAN MITCHELL: You dldn't get any uniform result
with different Juéieg;dealing wlth the same sort of situation,
d1d you?

MR, WILLIAMS: I think so. I don't think 1t was too
much out of line. We have the Garrison Dam projeet in North
Dakota, probably 500,000 acres, the Central Valley ?rejeet in
California, the great Bonneville Dam in Oregon. Those were
tremendous reservolr areas. Some of them go into many districts,
You might have a different type of Jjury in different dlstricts,
gt11ll we think 1t is all right. |

MR. VANECH: If the S5t. Lawrence waterway gets any
place, it will be a big one. ‘

JUDGE DOBIE: It will be a buster, won't 1t7?

MR, MacLEOD: Depending upon the tlme and the con-
ditlons, there ie a great uniformity of Vérdiets.\ It depends
to a great extent on the area of the country. |

For examglé, I can say that unless there was something
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very unusual in Haryland our werdicts would run from & to 18
per cent over the Govercment Psgatimony. 1 diseusesd at one
iia@laith Judpe Chestnut the uniformity of verdiets, e told
me at one tlme he and the asslgtant gﬂig%ﬁ States attorney had
a formuls for working out what the Jury werdliet would be and
that was almost gan%f&llg trus.,

Yor Anstance, on éam@ 5%%&&?%, which sonslsted of
SB0,000 sores, thers was a rrext deal of uniformity of verdlets,
‘Of couree that 1s not always true. @e‘havg some verdiets on
particular tracis which will go up for one reason or another,

ﬁﬁ&iﬁﬁﬁ%‘é&TﬁggLLf In that ease did you have %o
Tight the thing out penerally or a1a you settle a large portion
of 1t without litigation?

MR, HMacohiOD: In Camp Stewart we 444 settle not less
than 80 per cent. _

MR, DODGE: Ie there any notable difference in tendency
between commlesioners and Jurles to Tavor one party or the

othepr?

it

Mty MooLEOD: Are you distingulshing between comnise—
sloneres and Jjurlies? |

MR, DODGE: Do you get better verdicts from the Jury
than you do from the comnlesloners from the polnt of view of
the Government?

MR, HaeLROD: I would say with aémmiégicngrg vou wounld

zet more compromise awardse, where they arrvive at some CTigure
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in betwesn all the evalustlons testified to by the experts.
CHAIRVN MITOHELL: Isn't everything a compronlse
wlth twelve men on the Jury and a vnaninous verdlot?
. Hite HaooLBOD: 1% 18, but the Jurles are inclined %o
take one sat of Tipures or the other, Also, they are insirusted
not to é@%ﬁ?ﬁ & @uaﬁiﬁﬁt verdiet,

JUDGE DOBIE: Each man pute down what he thinks and

they divide 1% by twelve,

D1d you not find Judge Chestnut very sx@éaiti@ag and
a very Ifine Judge?

JR, MaoLEOD: In ny a;inian in condemation eases he

is the finest Judge you can find on zhs beneh, snd svery lande

owner gets gﬁatiee,;m his court, at least in ny experience,.

| GHATRMAN MITOHELL: I have wrltten every judge that
ever sat In a TVA case and asked his views on this point and
28 far ag the TVA is a@g&éyneé& about the anI% @bjes%ioﬁ to the
syatem that ls qulte general among the judges ig the n@@%gqity
‘of having the thyeeajaﬂgs distriet court iaai@gﬁ of having
the one-judge dletrict esuf%¢ it you elimin&ﬁ@ that in the
TVA system, you wgulﬁ have %ﬁ*ﬁéf e@ft of the Judges who daali
with thoss thingg not only iﬂ'fﬁ?ﬁf of the commisslon system
and violently opposed %o the jury system, but they volunteered
the information that they believed in the commlasion ayatenm
in cases other than the TVA cases,

I was in the Dpepariment Tor four years and I saw the
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regults of the eonformity system where Jurlies were uged, I
remerber o this day how the Assistant Attorney General in charge of
the Lande Divislon, Seth Hichardson, shouted higﬁh@aﬁ of f be=
cans gufiés soaked the Federal Government, Itjgag h@-whg drew
the TVA Act. He was out of the Department, but Senator Norris
wasg iatgﬁestea in thsvﬁ?é and he and another friend he haé

in the fenate appealed to him to draw up the TVA practice in

condemntlon cases and there 1t la. He wiped out the jury and

eubstituted the commlsslon and provided for this three-judge
ssﬁ?t; Hip idea wase that, 1f three judg@s~egtablignsé a sord
of standard for an arsa, the rest of the people would just
about accept that in settlement, Thé VA people have héé s;lgﬁ~
ald results, |

I wrote Seth Hichardson who usadvté be head of the

Lande Division and who wrote the VA law and handled condemna~

tion cases for four years in thaDepartment'aad hig idea was that

1t was a question of whose ox was gored, For the four years he
was there, from his ezperianee (maybslthsy'wgr@ﬁ‘t an good
trial lawyers as you fellows ars), they ware Just au%éag@é
at the way Juries would soak the Federal @averﬁésnt; They
seened %o feel that, if the state ér city was Géﬁﬁsmniﬁg in

thelr own community, that was something elee; but they é@ulé

rald the Federal Tre&garg down here in ¥aehilngton for the benefi%f.

of the landowners in thelir territofy, and they wers willing to
do 1t, ' .
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Ui course, At iz hard Tor us to realize what & 4Alf-
forence of ey %@i%ﬁe@ there L1 in that sort of thing,
M, VANEGH: I think the tvrend has changed sineeé

then, Zhere have been mors dealings with the Paderal Governneny

on the part of the §§§§1% of the varlous atabtes

Qﬁﬁlﬁﬁéﬁ HBITGHELL:. They avre ?ﬁ§i§glﬁé§$:%a§§$ to
the igﬁ@?u% éavarﬂmenﬁ*

i, PRYOR: There are nore people ?ggiag %azﬁg;_%ﬁég

M, VANECHS: They ave getting %o know the Federal
Governmens.

R, MacLBOD3 I don't lknow whether My, Rlohardson
mentl ned the experlence of the Department of Justles in the
Disgtries of Golunbla. |

CHATRMAN MITOHELI: He dldn't ﬁaygran awful lot of
1t in the Distriet,

MR, MacLEOD: fome years 20, b?iﬂ? o 1829, %3%

Disgtriet had » purely comnlesionsy gyzt%m of thres commigalioners,

- who opsrated generslly an commiaesioners now &éayéts th?&@ shout

the country. They sat and heurd evidence and considered 1%
themeelvesn and, Af you aidn'y ke thelr award, you went ﬁ%\
the court, | | |
MR, Glasery, who was under Mr, Richardson and who was
sensiderad an oubebanding ﬁgn&eﬁﬁaﬁiaﬁ lawyer in the Distrlot,
instlgnted the movement to ohange the Distplet act to provide

for the five-nan jury which would sitnhefsré the court so that
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the court eould rule on the evidence., His reasons were that
the commissioners, as they do now in our c¢cases where we have

a commigeglon, will tzke all the evidence there is and go on
day after day and let the Government or the landowners offer
evidence that is totally immaterial and i?yelevanﬁ, with great
ex@ense’ana great losé of Time and also, of course; of some

influencé to the commissioners by e@nsi&ering inadnisslble

"evidenée. I velieve uﬁ@er Mr., Richardson Hr, Glassry drafted

the present District condemnation act, which provides for the
Judge to sit and rule on the admissibility of the evidence at
the time.

That 1s only indieative of‘my versonal objection to
ﬁhé purely commissgioner system where the commlasioners sit
out of the presence of the court with no ruling, and the experl~
ence in the Eistfict led to the change in the law to provide
Tor this five-man jury system,

MR. VANECH: In connection with fixing the fees of
comnissloners, I didn't clarify my reason for saying #2656 a

day. It depends upon the type of property you are taking. For

exampls; we are requested to take over an offlice bullding; say;

for the Veterans Administration. You wouldn't get very good
commissioners to sit who would understand that type of work
for $26 a day. That is why if there was some breaxdown between
busliness property and vacant property and other commercial

property, so the fees could be fixed in keeping with the type
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of ;@ﬁ?%%%g that wonld be taken, I would be willing on thay
%@é@e; however, I am afrald to Just 1isit then outrighi,
| CHALRYMAN VMITCOHELL: Vhat is the Distriet law on

feee Tor comnlosloners?

MR, bgeLBEOD: The Distyriet of Colunbia?

CHAIHMAN WITOHELLD Yes,

ﬁﬁ; HaoLBODY  Ten dollars » ﬁg?;

PROFEBGOR MORGAN: Thet le Tor the gpecial Jury,

CHAIRMAN MITCHELL: They ave specially chosen people
who would not work for £10 a day.

Hiis LEMANN:  What kind of peopls do the TVA pet for

MRy BWIDLERS  One lawyer, ueually a real estute man
and Tarmers usually who are well versed in land valuss,

¥R, LEMANNY They are in ar?ﬁral commund ty. They
could probably get a better man for §1B a day than you would 1
the Ci%y of Washington,
How many days do they usually sit?
Ve HeCARTHY: That would depend of course on the

complexnity of the sase, I would say that the average case is

94

n

tried in one to two dsys. I don't believe the total commiseion

fea on any oase rung over thres days, That is the laength of
ouY average oase,
e LEMANN: Do they make a transeript of the oroe

ceadlinga?
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MR, MeCARTHY: They make a record, but it isn't then
typed up until there ig’aﬁ apoeal. The commisslon mests Jjust
1ike a court, They meet in the Federal couriroom, The attor-
ney is always the chalrman, He passes on the evidence. Th%y.
hear proof in strict compllance with the laws of evidence.

They decids the cases Trequently thait day, almost always in
a Week, | |

MR, LEMANN: When you go to the dietriet court on
apreal 1% is heard de nove by the three judges? They don't
paj ahy attention Lo that reaé?&,yeu make>&g a new record, or
am I wrong?
| HR, HcCARTHY: The ﬁtaﬁute‘says de novo, but astually
the case ls heard upon the record before the commission, All
the distriet courts in which the TVA operates have made such
a rule with the exception of Virginia. I don't think they have
masde such a rule as yet, The district courts all have standing
orders which require each party on an appeal from an award of
the commlssion to show ¢suse why they should introduce addi~
tlonal proof, and in elght trlals out of ten 1t is sxcluded,

I éenft believe we have had more than four or five eéseg in
%hiehtaééitianal propf has been taken by the court, |

PROFESSOR MORGAN: It 1s rsally an equity appeal
rather than a trial de novo. - |

¥R, MeCARTHY: 7The court passes on it pretty much the

way the Clreoult Court of Appeals would, except that 1t has
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creater freedom in permiiting evidence,
PROFESAOR MORGANS  That is not my 1dea of a trial
de novo, |
| MR, HMacLEoB: Wesn't that raleed in the Parson onse
sndt the Fourth Olreult Court of Appeals spoke on that?
JUDGE DOBIE: We deeldsd we sould go into 1t de novo.

MR, LEHAMNE In the appellate court the siatute sayse

”ﬁyﬁu are not bound by the findinge of the commission or the

diatriot sourt,; but 1% ﬁgﬁaﬁ’% say you shall Sry 1t de novo,

The distrist court is supposed to try it de nove. The appellatbe
court s free o dleregard either the commiseloner's renery or
the revort of the district court in the awerding of §$ﬁ§§ﬁu&§i§3.
Thay @ﬁﬁ-igﬁé?% the ?@?ﬁi§¥ of either tribvunsl, I %éalﬁ think
thet the diatrlet court would try 1% é%ﬁae?g, hut in vractice
aprarently even the dlesrlet court oouldn't try 1t de nove, as

1 underatand it,

OHATRMAN MITCHELLL Do the words “de novo" appear in
the etatute?

Hh, HoCARTHY: Yes, I% saye: "On the hsaring befove
the dlstrict ﬁaurt sugh juég% gl @73 pase de novo on the roe
osedinge had before the soumieslon, ﬁ%? review the Tindings
and may review additional evidence,” |

CHALRMAN MITOHELL: That means they can recelve the
reeord made before the ecommisslon and add %o 1% A they want to.

Mil. LEMANNG 4 dossn't say ﬁry de novo; 1% says

foass de novo®,
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de novo,

rreater fresdon in permitiing evidence,

PROFESSOR BORGAN:  That 1s not my idea of a trial

MR, MaoLBODy Wasn't that raleed in the Parson onse
sod the Fourth Clreult Oourt of Appeals spoke on that?
JUDGE DOBIE: We deslded we tould go into 1% de novo,

M, LEEAMNT In the appellate court the sitatuts says

you are not bound by the Tindinge of the commlssion or the

éig%@ié% sourt, but 1t dosen't smay you ghall try 1% de nove,

The dietriet court is supposed to try 1t de novo. The apoellabe
court is fres t0 dlsrepard sither the commiasionertse renort o
the venort of the dlstrict court in the awarding of Qaﬁggagaﬁiéé.
Thaey ﬁ%ﬁ.igﬁ®§§ the v@?ﬁigi of either tribunsl, I %éalé think
thot the dlatriet court would try it ﬁ%qﬁﬁﬁﬁ; bt in nrasobice
apnarently even the éigtﬁis% court aouldn’t try it de novo, asg

I underotand 1%,

CHAIBFAN BITOHELLg Do the words "de novo” appaar in
the statube?

M, HoCGARTHY: Yes., IY saysty "On the hearing befove
the distriet court, such jgégé phall pase de novo on the proe
cepdinge had befors the a&&m&gﬁiaé, ﬁé& review tﬁg Tindinge
and may review additional evidence,” |

CHALRMAN MITOHELLRY  That means they can reseive the
record nade bafore the commlsslion and add %o 4% 4F they want to.

MR LEMANNE 1% ﬁ@%&ﬁ’%_ﬁay'ﬁﬁg ﬁ% novo; 1t says

tnses de novoe",
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Lloportant thing to the %igants and to the Government, Many
of these people have thelr 1ife's savings tled up and we Tesl
that this should be presented in esuch o way to a court that
hey oan be propsrly protected, that records can be nmade, that
the rules of evidence oan be passed ﬁ?éﬁ by the Judgs vho is
sompghent %o pass on %h@é@'

In that way, we fesl that, although 1% cosis the

- Government more money, 1f 1t does that, Juntloe prevaila, We

are not out to take these people and knoek them over the head,
and take thely ?rag%%%y awa¥, That 1ant the eight thing and
1% ien't the prover thing o do. |
Yhere, as in the last war, the Governnent had to
go inte a blg orogran of taking peoplels property overnlght, the
Amerdean people have showed thelr patriotism by giving then
up, In many omses there were bulldozers at the back door before
they had a chanoe to relooate thempelves, |
It we are golng to do that (and we have to move in fésté,

we aan deposlt the money and take pogeession, ag was done

~during the war., They could deaw out from the devnosit the danownnt

put on Bhe property by the appraléer for the Government. They
have the right of appeal,

e

Ha should ses to gz>§agz the whole proosdure is ivon-

elad in that 1t proteots the pights of the indlviduals as well

as the Government., The only way %o do that is $o have 1t done

through chennele that people who are working on this nartleoular




Standard Building

The MASTER REPORTING COMPANY, Inc. 105 W. Adams Street

National Press Building

51 Madison Avenue

Chicago Cleveland

Law Stenography ¢ Conventions » General Reporting

Washington

New York

°8

progedure may have a @ﬁénﬁﬁ to pass on the legal guestions,

That i1s why in a Jury trial wlth the Judge nassing on the

| gusstlons, you have established g record that is falr %o sll

sonoerned,

MA, LEMANY: How many condemnation procesdings did

you hsve in 19477 How many were instituted?

HH, VANECH: I would say 15,000 to 20,000.

Wi, HekBOD: Tf&éﬁs.

1R, LEMANN: Not that many separate procesdinss, but
thousandg of prosesdings, | |

MR, WILLIAMS: The average ls ten traete per prooceed-
ing.

MA, HaoLEOD: There are something like 285 river
improvemsnt and flood control projects belng ﬁsrrigé on by the
War Department at the preset time, We will have a great deal
of econdsmnation in sach one of those vrojeets. A great deal
of that Q@rk will go iﬁﬁ@ a great number of traects.

MR, LE%&%%& Is the TVA likely to decline more in
condemnstion cases? | |

¥H, BWIDLER: I waulﬁa*t‘say g0, slr. We are not
yet in the bulk of condemnations thst will be necessary in
aannea%i@n with the two dams which are now under econstruection,
and the volume of condemnation cases for transmission~line
purposes will orobably remaln stable, 1f 1%t does not in faot

inerease,




Standard Building

105 W. Adams Street

National Press Building

51 Wadison Avenue

The MASTER REPORTING COMPANY, Inc.

« Conventions ¢ General Reporting Chicago Clevelénd

Law Stenography

Washington

New York

99

I think it will have apreared to the Commlttee, if

I may say so, that ths<§epartmaﬁt of Justice and the TVA are

not talking about the same kXind of a @@mﬁigsion oroceeding,

The experience of the Department with s commlssion proceeding
apparently has not been very hapoy; but tgey have had no
experience with the TVA commission procedure. Thelr proceeding
has been under the Conformity Aet with the commlssions established
~undexr varlous state laws, _

.‘ Ours 1s one specifleally designed for a Federal

agency and has features which are .quite dlstinetive and which

do not present any of the major objections to which the Depart-

ment of Justice refers.

CHAIRMAN MITOHELL: wWhat are the_éistinct;ve features

of the TVA commission as compared with the general use of the

commisgion?

MR, BWIDLER: Well, the first one ig that there is

~ho appeal from the commission $o a jury. In most of the states

apparently, as I gathered from the statements which were just
made by the representatives of the Department of Justice, the
cominlsslon proceeding is a wasted effort beeause elther party
may, and one almest always does, exercise the right of apveal,
and then the whole case must be tried again before a Jury.

In the seseond place, under our procée&ing all of the
evidence must be put in before the commission because the sour e

requlre a showlng of necessity before permitting the introduction
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of additlonzl evidence, so that there ls importance and dignity
in the proceedinge of the eommiésicn.‘

Another feature 1g that the commlssion 18 notb
apvolnted for single cases but is sprointed for the whole
proceeding in the area, so that they acguire a dégree of Gom=
petence which comﬁiésioﬂﬁ acting in isalaﬁeé cases would not
be likely to obtailn,

Horsover, the statute provides that the commissloners

*must not be drawn from the area in which the property i1s located,

g0 that the commisslons, although usually consisting of men
generally well wverged in resl greperty-valuesg exclude the wen
who have an interect in awards beiﬁg either high or low,

CHAIRMAN MITCHELL: How does that work? Isg the
United Sﬁates dlstriet court under your gystem limited to in-
cluding no more than land in that distriet in 1te proceedings?
It cannot have lands iﬁ two distriets or two states hefore a
gingle distriet court?

Hit. SWIDLER: That is right, sir.

CHAIRMAN MITCHELL: If you have a larger ares then
ﬁha digtrict that is belng é@ndemned, you cannot go outside
the dist ict to select the commissioners? |

BR. SYWIDLER:- None would be selected who live in the
regervolr area, for example, so ﬁhare‘isn't the pressure of
cne's nelghbors being involved in the condemngtion,

HR. LEMANN: You have standing commissionera?
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LEMANN:  How many such groups do you have %oday?

Hgl? o dozan,

DODGEY  How freguently does the IVA appeal to the

thres=judge court from the conmisslons?

CIE, SWIDLER: Very, very rarely. What would you say?

tR, MoGARTHY: I would say there ave appesid in

. possibly & o 10 per cent of the cases and that the appeals

were about soually divided,

CHATRMAN MITOHELL: Between the Government and the

property owners,
1, HeGARTHY: Yes,

M, LEMANNS  They usually =top in the dletriet court?

YR, MeCARTHY: Almost alwaye, slr.

SWIDLERY There have besn only a dozen opges

EEEY
ATy .
:;;ﬁ é
SN

that went to the CCGA ig élld

Mie HaoLEOD:  With all respect to Me, Swidler, 1f I
nay say oo, there is nothing unusual about a Federal stutute
ovoviding Tor a conmissloner system. 1In the Misslesippl flood
eéﬁ%@al leglislation they oriplinally provided fa& s commissloner
syeten, a sonmisslon of three men, That was amended about two
veare @ggrﬁg provide Tor the determlnation af value 40 a&agyégééas
with the gitabe procedure, arolying speeifleally with respeet
Lo the deternination of conpensation and the Conformlty Aot

with respeot to the Hississlppd Tlood conirol prolect.
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JUDGE CLARK:  Who asked for that change? Did you?
i, HaeLBOD:; We did not,

MR, WILLIAKD: It was orineipally ag o vesult of the
objeetlong of the 8iate of Missouril and others thot we are not
entitled to a Jury tzﬁ.&l.

M, HaoLBEOD: Congrsse eliminated the three-man oome
migelon and made us ssﬁfaég ﬁa the ﬁiﬁﬁ@gﬁi atate 1&%;

OHATR®BAN . MIT xiig;g’i% “fen't that what you have in the
5*%4 Bion that arose when Congress best you down on the o
bllls that were introdused a couple of years ago, vhere no
matter what the system was in the state, Jury or commisslon,
all the congressmen olubbed topesther and sald %hej %aﬂﬁ%@ 0
have o nformlty with the atalte law?

I we provided for a Jury system in all eases sush
a8 you want ug to 4o, vou %Qﬁj@ run up againest the sams situa-
$ion in the House, 1 vead ali the debates on those two bills,
Thelr views are reflected in the Misslssippl cese sarins that
the syetss ought ﬁa be whilchever g pregoribed by state lay.
Congress would dlesporove any such attemnt on the ground thai
we were not uslng the conformity ggst&m ng to these compensa~
tlon Lribunale,

I read all the debates in Congrems on those two bills
and without a doubt the bulk of the conpgressmen were of the
opinion that the sonformity sygﬁaﬁ'aagﬁt to ?révail and every-

body who spoke on the subjeot sald, "I want the system that ny
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agalingt the bill,

i, HMaeLZOD:  The revnorte you recelved from the bar
generally iniisaﬁ% the same view,

JUDGE CLARE: You have had them all,

MR, ﬁg@&%@ﬁé ?h%y‘gsna?ally fav@é thelr loeal
syaten,

HR. VARECH: They are Jealous of their own systen.

CHR. LEMANE:  Exeept Mr. Armstrong who saye that we
are poliroons unless we adopt a uniform system for everybody.

VR, ﬁagLﬁﬁﬁi I can't see the distinetion that Fr.
Ywidler endeavors to make, His @?iﬂéip&l gaint wad that %héga
finﬁiﬁgé of thelr commlssions were not appealable to the Jury.
We have that experlence in four stabtes and we had 1t under the
HMisslesippl Tlood confrol lggisiatiﬁﬂ prior to the amendment.
We follow the regulsr rule in selecting jurors which are ime
paneled, And the Judges invariably follew the rule that they
want and we want Jurors and comeissloners from the srea rather
than from soms other area who may bes totally unfamiliar with
the land in that area.

e feel the better informed whabtever body is that is
determining the compensatlon, the falrer and more equitable |
will they be in their determinations.

Outslde éf that one distinetion that the commlesioners

under the T¥A must not be from the area, I see no aifference
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than the proceedings we have had with the sommiseloner sy ohen,

M, LEMAHN: How ﬁéﬁy other etatutes besldes the
Hlesleklppd Blver Llmprovement statute are there that you can
think of setting up a speelal system? '

MR, MaoLBOD: Pederal?

Wi, LEMANGT Yes.

%%Q MaolioDs ﬁ&ﬁ%‘éﬁﬁsyt the Distriet,

e LAMANNS That was one of the gquestions we were

égiﬁaziag this morning: How many other Federal statutes are

there that set up speclal tribunals,other than the TVA and the
Dis trlet of ﬁ@lambié? |
| MR, WILLIAME: You do have a-g?@éééa?% in the

Distrist using commisslioners, |

CHAIRMAN MITOHELL: They use the Piveeman syoben,

HR. HaoLBEOD: That ls vight, |

CHAIRMAN BIPOHSLL:  In aﬂéiﬁiéé you have the Federal
statutes that epeclfy the tribunal, like IVA, the Distrlet of
Columbla and the Missiesipl Blver flood control,

Hte MaeLEOD: That was amended.,

GHAIRMAN MITOHELL: But it was Pixed by Foderal
stabute, ; . |

HR. DODGE: There are a lot of the Pedersl statutes
that say you should follow the loeal practice. There 1o one
of then in Mleslesippd. | '

e HpoLEOD: Yen,
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GHAIRMAN MITCHELL: In the original g%atute they

vrovided for s commigslion and not a Jury.

‘}3; & }/ifﬁaLEﬁZ} ’é ‘2{:8 $ &
The same as in the TVA, froem

conmlasion to jJudge, Is tﬁése any other that orovide fop

compleslona?

MR, HacLBOD: Do you know of any obher?

MR, WILLIAMS: Ho,

JUDGE CLARE: There are new ones liks the Atonle
Bnergy é@ﬁé which deals with paténte, and so forth,
Hh, VANECQH: We ﬁanél@ that in the Department for
ther,

H

JUDGE CLARK:  That has a speelal $tribunal or patent

comrengation board. -

MR, WILLIAMA: Not for iﬁe'aﬁgaigitigﬂ of raal
Batnie,

- JURGE CLARK: wu? rule on the surface would deal
with @???vthiﬁg, and, i not, 1t should deal with @Vgrvﬁﬁiﬁgg

Wi, WILLIANS: 88 to real property 1% shodld é&&l
wlth everything., |

The rule payel 3?35@@?&3 for publiec use®,

CHAXRMAN WMITOHELL: Do you conduot condemnatlon pro-
ceedings in the Department ﬁéﬁag on personal property oy the
Government's uss? |

i, VANECH:2 &%&35&@1&3.
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CHAIRMAN MITCHELL: That 1sn't personal proverty.
I am talking ebout machinery and natents and rights of that
kind.

MR. VANECH: Not in the Lands Division.

CHATRMAN EITCﬂELL: Is the law on paﬁents abéut'what
1t used to be, that the Governmenﬁ could meke use of the'patents
without o license and authorize its use by a contractor without

a license and then forbid the patentee from sulng the contractor,

Erequirﬁng him to bring a suit in the Court of Claims to regover

the reasonable value for the use the Governﬁent'@ut the patent
to? , _ .

MR. VANECH: I haven't been in that field, but there
has been some change with regard to propertles that are held
by the Alien Prapertg Custodian.

CHAIRMAN MITCHELL: The t1tle to those pstents are
in the CGovernment, but I am talking about an American citizen,
not an allen enemy. The law used to be, as I knew 1t, that the
Governmsnt d1d not have to condem and thgre was no procedurs |
for condemning a patent and taking title to the patent. They
used the invention and also contracted wlth the contractor so
he could use the invention and prohiblited the vatent owner from
suing the contractor, or enjolned him, and relegated tne,patent
owneyr to sulng in ﬁhe Court of Claims for damages. |

Is there any difference in that today?

MR, VANECH: I wouldn't know. That 1s handled in the
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Cleims Divislon exeluslvely. That ig a spseial fiazld,

CHAIRMAN MITCHELL: If there was a condemnstlon stabute,
wouldn't you know about 1t?

M. VANECH: Yes. WYe deszl only with the land,

MR, MaeLBOD: Ky, Cralrmen, with respset to your
gquastion sbout machlinery--

CHAIRMAN MITCHELL: I am not telking about fixtures.

MR, HaoLEOD: You ugﬁally tal¥ about machinery
affixed to the resl sstate.

| | MR, LEMANN: Can you glve us csses wheore you tried to

ret through Congress snenial nroecedures, as in the Eissi%gi@mi
proleect, and Conpress voted them down?

MR, VANECH: FPor example, the Columbla River Valley

Authority. They wanted to handle the 1ltigation with resnsot

1te own »nrolects,in aconnecetion with roal sstate out thors.
VR, LEMANN: That was voted down?

HR. VANECH: what really happened wasz thot we wore

- not eonsultad about 18, It had nassed the Senazte. Ye recom-

mended a vaﬁc; The parties who sponsored the bill sald they
vould tsalkte the sectlon and inﬁrgﬁuee new legislation if the
Presldent wouldn't veto the bill., That was done and 1t alimi-
nated the nacessity of a veto.

MR, LEMANN: That leglslation went through- with é

orovision for the aprlieation of the Conformity Aet in the
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Columbia River prolect?

MR, VANECH: Thot wee mainly the handling of different
nroblems in connection with the Columblas River authority.

MR, LEMANN: THow do you handle 1t when you sexpropriste
pronarty there? Do you proceed under the laws of the atate?

MR, VANECH: Yes. |

MR, WILLIAMS: The Bonneville attorneye wanted to

. represent themselves, It had nothing to de with procedurss.

¥R, LEMANN: Op tribunals fixlng values?

¥R, WILLIAMB: No, sir.

MR, LEMANN: Have you had other instanees whore you
tried to get statutes through to se% up srecial tribunsls and
Congrasg voted them down?

MR, WILLIA¥S: The general billl to establish the jury
trial system throughout the United States, gettling away from
the Conformity Act.

MR, LEMANN: Thst was triled twice, wasn't 1t7 |

CHAIRMAN MITCHELL: Yes, there were two bllls,

| MR, HaelLEOD: A 111l was offered and not azetad upon
in one angress and then introduaced in the next Congress and
votad down. E |

CHATRWAN MITCHELL: You want us to adopt & rule that
srovides for all the eases you have to dsal with, that a Jury
ahsll be uged notwithstanding the state law might provide for

& commiagion,
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ME. VANECH: That is right.

CHATIRMAN MITCHELL: 1In the face of the fact that
Congress twlce refused to pass that kind of law and in the
Mississlipnl csgse has changed from the commission system and
gone back to the conformlity system, what chance do we have of
being overruled by the Congress? |

MR. WILLIAMS: We suggest elther party, if he so desire
shall have & Jury upon filing a demand for it in the usuél way.

They can bé tried by the court unless the parties desire a Jury.

CHATIRMAN MITCHELL: I am talking about a commission.
You want us to exclude by rule the use of commissions. You
don't like commisslons and you want the rule to provide for a
Jury trlal unless the partles walve a jury and try 1t to a
juége.

That pfapesition hag been put un to Congress twice
and beaten, and in one case where they provided for a commis-
slon system,not a jury, in Mississippl, that desire for a
conformity system has induced Congress to pass a law changing
the Mississippl system and make the tribunal that whieh is
presocrlbed by loecal Misslissippl law, as I understand your state-

ment.

MR. VANECH: Mr. Chairman, we feel the recommendation
we made 1s the fairesﬁ‘to'the Government and the nronerty
owners,

CHATIRMAN MITCHELL: What is that recommendation?
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FRo VANECH: That the matter be handled by the jury
system and we do away @ith‘tn@ commisalon sysbem,

CHAIRMAN MITCHELL: I know you do. How gré we geing
to override the record in Congresse and gamble on getting by?

MR. VANECH: I think 1f they have proner hearings
on thls, we can point out that it is the only falr way o deal
with »roperty owners., Then they have competent peonle nassing
uron the evidence and dealling wlth the 1itigation and you got
g%&y from a lot of thagse dllatory tacties that T feel has made
many of the people of the country a 1ittle dispgusted with the
time and red tape 1t takes to ﬁut through a ﬁroeéeding. It 1s
no fault of the cgurf bacause tﬁe commisgionars have to have
time to ecnsider 1%, _

CHAIRMAN MITCHFELL: You are gatisflsd, if you refused
to follow the conformity system whilech Congress seems ta‘gaﬂti
and prescribed s Jury trisl in all cases as the initial and

final body to pass on values, you could persuade Congress to

shlft 1ts vosltlon, which obviously is in favor of the conformity

system, @8 far as the tribunal 1ls concerned, and I think you
are counting on that pretty strongly in view of the &rgﬁmahts
you are going to have in the Eguse; I d4idn't see any argument
in the Senate, |

MR, DODGE: Don't we have Jury trisle ln thirty-seven

states?
MR, MaoLEOD: Yea, =2lr.
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MR, PRYOR: If Congress wants to conform to the system
that 1s repregentative of thirty-seven gt&tes, they would be
getfing 1t by voting for a jury trial.

JUDGE DRIVER: Congress might vléw a proposed rule
differenﬁiy thasn a bill introduced in Congress. The burden
of proof 1s the other way. ‘

MR, WILLIAMS: Partiocularly 1f it had the supnortiof,
this Committee. , |
e JUDGE CLARK: Do you recall, Mr. Vaneoh, the four
states that hsd some other aystem?

i MR. VANECH: Michigan, Oregon, New Jersey and New
York. | '

PROFESSOR SUNDERLAND: Michlgan has both kinds.

MR. MacLEOD: New Hampshire.

JUDGE CLARK: How 4o you declide what to conform to?
Thefe are varlious nproeedures in some states. _

Mr. Sunderland, who comes from Michigan, was tmmg

us about the number there. 1In our own state, Connectliocut, there

are two réeognized npractices. One 1s the full commission of

three and the other, whleh 1s particularly being followed now
in hlghwey cases, is the court whiéh refers 1t to a state
referee,:a retired Judge as a2 master. How do you decide what
to conform to?

MR, WILLIAMS;: If they have a general statute, we

eonform to a general statute.
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JUDGE DOBIE: Suppose they don't have a genersl
CHALRMAN MITCHELL: Michigan doesn't have a general

statute., Thay have & dozen different statutes. .

Bl

&

VB, WILLIAME: It 1s fixsd by the Federal Court 1n

Hiehlgen and they use the commission gyabenm,

MR. HacLEOD: Miehlgsen is 1llustrative of whet we run

" into in regard to the genersl vractlee. In the Western District

wé‘ag% commigsloners under a rule of the Court, with a right %o
a trisl by Jury on demend, In the Bastern Distrlet we can go
Sireetly to & Jury. Ve have no commlssloners in the Eastern
Dictrlet.
MR, WILLIAMS: That 1s true in Virginla, too.

MR. LEMANN: Did you say there were thirty-seven
gtotes that »rovide for jury trials?

¥R, WILLIAMS: Yes, slr; elthar ln the flrst instance
or upon reguest. |

PROFESSOR MORGAN: I was inteoraested in the Misgslsaslppl
vroject whers you hod four stetes, three of whom had commission-
ers with arveal to & Jury and Missourl haed commlssloners alone.

What wug your s¥perience in that situstlon wlth reference to

ansed, and so fortﬁ, contrasting Mligsovrl with ¥iseonsin or

with Minnegota?

MR, WILLIAME: We had the game staff of attorneys

nandling that onrojeet. They preferred the I1linols system of
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s direect Jury trial in the first instance. You try a case once
and for all and you are through gith it.

PROFESSOR MORGAN: They tnougéght? that was better than
the Missouri system of commissioﬁgrs with apneal to the court?

MR, VANECH: ITowa has six ceémissieﬁers.

MR, HILLIAES: The attorneys preferrsd the Illinols
practice. |

MR, MacLEOD: And none of them_were I1linois lawyers.

CHATIRMAN MITCHELL: Whaet about the burden on the
courts in having jury trisls in all these cases where thers
are meny scores of property involved?

MR, WILLIAMS: The vast éajority of those cases are
settled. On occasions where an agreement has beesn reached and
the tiﬁle is bad we have to run it through the court and proof
1t up. We can vroof 1t up before a jury faster than we can
before a comnissioner and get pretty much ef’a directed verdlct.

CHAIRMAN MITCHELL: How about a contested case?

MR. WILLIAMS: If it amounts to anythlng at all in
thirty-seven of our states, 1t will get to the Jury anywa&.
One varty or the other will oftentimes not put up his case
before the commisslion, ssving 1tkf0r the jury trial and not
wlshing%@)revaal it.

; CHAIRMAN MITCHELL: Agaln you are arguing against
both the commission and Jury. I haven't heard anybody on the

Committee favor that. But here was your Missourl situation,
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wiileh Tor some time was a matlter of ocommlgglion nlus a judge,
and you had other Jurisdletione in whieh you had a Jury system
slone, or d1d you have commission and Jupy?

MR, WILLIAMZ: The Illinols voractice 1s & Jury in
the firet Inactance.

CUATRMAN MITCHELL: Between the two, how mueh of the
time of the Foderal court in the last stsle you mentioned,
I11linols, waes taken up with Jury trials? |

These Judges down 1in the Bouth say that, 1f you »ut
the TVA on a Jury sysbem, you wlll hsve the Federal court
loaded down wilth Jjury csses., Everybody willl be appesling bhe-
ceurce they will want to ganble on a Jury verdlet,

¥R, WILLIAMS: I don't know. I think ¥p. MeCarthy
gald they filed 157 cases last xear.

VR, MeCARTHY: Last yeor we dldn't f1lle so many,
posslibly 100,

MR, WILLIAM3: Thelr experience in ﬁettling cages 1s
Just as good, 1f not batter, than ours. So they had 10 cases
to o to trial én in that distriet cqurt, which wiil not
hurden that court. 7

CHATRMAN WITCHELL: You don't auite see my v»oinb.
That 1g the merit they claim for the eomﬂisalén aystem., Thay
have no jury, They say (gpd the Judges down thare agree) that,
1 you provide Tor a Jjury and not a commission and they have %o

call juries into thase osses, they wlll be swamned with jury.
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trials in the TVA aress. What do you have to say about that?
"MR. Ma.cLEOD: Throughout the war we took various areas
of lands in all states. Our experience has been slmost universal
thét in those staﬁes wﬁ@rerthey héve a ghort, clean-cut proced-
ure for condemnation with the Jjury trial and where the courts
will require us and the landowners to ovrosecute the cases with

diligence, we dispose of a far greater number of tracts and

cases in less time than 'in the states where we have a commission

aystem.

The nlaces where we dilspose of our work with the
greatest rapldity are in the gtates where the case goes on the
regul:r eivil calender snd when the case is valled, 1t 1ls set
for trial. If there 1s one tract or fifty tracts or a hundred
tracts, the case 1g set for trial, unless someone shows some
varticular resson why one or two tr&cté;should be set agside and
tried some other time. ' |

The case comes on for trisl and the cases are called
by nuamber serlatim and they are disposed of. The result almost
universslly 1s that after the trial on four or five or six
tracts, it ls very clear, unless there is so@othing most wun-
usual, that the verdlcts are gaing to run along a certain per-
centage or avefage over the government testimony, or a certaln
nercentage below the 1&nﬁ§wners‘testimony. At that time we

settle out the'great majority of the remaining tracts in the

cage,
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CHATRMAN %ITGQELL:' Are those casas where you uze
ona jury snd the jury returns = verdiet on one tract srter
snother before it goes on to the next one?

FR. MaoLBOD: That is correet.

We have dlsposed of aa many as forty trects in five
days in the Distrlot Court of Maryland, Of those we have
asctually tried nlne trants. We saettlad twénty-one after the

verdiets wore returned on those nine. The others we took formal

verdlets with no evldsnce agalinst the Government. That is

ganarally true, Thsat 1g what lavarlably hapnens in the aposd
of aisgasing}condeﬁnatinn cases, just like 1n‘aﬁhér‘@ag@3.
If the eourts wlll give us a spselal term of two or three waeks,
wa can disnose of fiftaen té twanty casaes in fwo to three weeks,

MR, LEMANN: T don't think I quite see thet that
meaets Mr, Mlitchell's statement of the TVA polnt. You have
demeonstrated by your answer that you move more raridly by the
use of the Jury, but hiz »oint in repgard to TVA 1is th%ﬁ you
wouldn't settle as many csses out of eourt 1T you had o Jury
apnlled in the TVA situation, because the landowners,,without
regsrd to the time taken for the dispesition, would be inelined
to think they would get a betier award from a jury tnaﬁ they
now get from the ecommiassioners.

Wasn't that your question?

CHATRMAN MIPCHELL: Yes, but 1t was on the assumptlon

thaet thare wasn't one Jury which would nasgs on all the cases,.
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Thay are meking a case whers fhey have ons lawsult iévgzving
avary nlace of land in that dlstriet thet 13 polng to be con-
damned, and, as I understand them, they impansl a Jury not

for aseh nartieuiar treet or two grouns of tracts, but one . jury
for the whole business. So the jury sterts 1n and hears ssoh
case in turn. They hé&r the evidence on Smiﬁn and raturn é
vordiot for Smith and then they would go slong for several

wankg trying casges one after another. Breoause the same Jupy

‘g uged, thore la a uniformity in the result schleved there.

MR, LEMAMN:  Mlght not Smlth and Jones concelvably
hove z feeling that, 1f they could get 2 Jury to pass on Lhem
and all thalr &sgaciéﬁas and frienfs, that jury would é@ %@ﬁt@r
for them than the commlisslon would? I underztood that %o be
the noint.

MR, MacLEOD: Our experlence lg to the contrary on
tnese.ggaﬁle who want tq'tgke a ehance. The commissloner's
hearing 18 very informsl. A lot of owners will not aell until
after the comﬁissﬁenar*g award, betause they f@el they have
another blte to take bafore the Jury. Tt -1s the finality of

the actlon elthor with the TVA or with the jury thet daternines

“when you rrve golng to get settlement. They settle on the court-

house stens.
WR, SWIDLER: Do you want the TVA rerresentative to
comment -z to these noints ag they come up?

CHAIRMAN MITCHELL: Yes, we want you here all togethor
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80 you aen éontrégt these situstlions,

MR, SWIDLER: May I ask the Depnartment of Justice
one question? Of the two systems now 1n effect under acts of
Congress, you favor changing the District of Columble system
and you would be cogtant to hsve TVA as 1t is.

MR, VANECH: We don't object to the TVA doing what they
do, but we don't want that asystem to apply for us. |

MR, SWIDLER: But you favor a change in the District
of Columbla?

MR, VANECGH: We favor that all condemnstion cases

should be by s jury systam. That ig fairer to the Government

znd the praperty owners. Your records are in much better shape
and that lg the system used in thlrty-seven states. ‘

CHATRMAN MITCHELL: Ye might out 1n & provision that
wheraver Congress hag sgea%fiaally}éstablisﬁ%é a tribunel that
should be followed and, 1f there lsn't an Federal act on the
aubjset, have a Jury trial. That 1s one way of do;ﬂg it.

You wouldn't be very comfortable sbout sticking s clause
in that everybody ghould have a Jury trial excent the‘?vgs
mentioning them by name. -There ere a lot of other enterbr&ses
around the country bringing eaﬁésmn&timﬁ procesdings whieh it
would be hard to differsntilate from TVA, |

There‘isn’t much excuse for pleking out that one
agoney. HWe might plek out all the sgenclies that resemble them

and vut them in a clags. Or we might say where Congress has
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vreseribed a tribunal that should be followad. That ineludes

Eth% YA and the Distriet of Columbia., 1% 1lsn't feaslble to

nut in & clause that T?é{is dlfferent from any other apeney.
MR, LEMANN: That 1s the only existing one.
CHATRMAN MITCHELL: You told me about the Mlsslsslpnl
system, |
MR, LEMANN: Thst has been changed. }
| _ CHATRMAN WITCHELL: The Mississlppl 1s now in oonform-
iffbu' Phat lsn't the TVA system. There 1ls an ageney that 18

1n the same olass ss the TVA and we allow one system for the

TYA and snother for thenm.

MR, LEMANN: The TVA has s speeclel tribunal nrovided
in'thg-staﬁgta and there ls no other statute thatl sets up a
Foderal ﬁrlbun&l axcept in the Digtriet éf’ﬁalugbia.

MR, VANECH: If there s a statute, you will follow
the statute; oﬁher%lsa, have a Jury trial.

MR, LE&A&N: Is th-re any other statute other than
TYA snd the Distrlot of Columbla whioh provides a tribunal,

8 gﬁ@eial éﬁtheﬁ, fop fixing the valuation of the property?

MR, WILLIAMS: The Lower ﬁissﬁssigni Flood Gantrei
Aet whieh wae have been disecussing esteblishes the nrceeéurgi
thaat 12 in accordance with the stéta statutes. |

JUDGE DOBIE: That 1s conformity. TVA is the only
one that gpecifies what the tritbunal should be.

PROFESSOR SUNDERLAND: And the Distriot of Colunbia.
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JUDGE CLARK: Thet ls for real property.
¥R, LEMANN: Yes, slr.

JUDGE CLARK: Ia 1t sgreed that we should 1imit 1%

to reel proverty?

MR, LEMANN: We hsven't come %o that.

MR,

nronarty.

VANECH: ¥We want %o 1imit our testimeﬁy to real |

JUDGE CLABRK: Atomie Energy 1s one nlace that desls

wiih,p&tents.
MR,
MR,
¥H.
¥R,

MR,

VANRCH: We handle the Atomle Fnergy land prograns.
?RYOE: Hot the patsnt programs?

VANECH: RNo, but the 1§né progyrans.

TODGE: You handle the loway Higslssippl prégram?

VANECGH: Yes, sir.

JUDGE DOBIE: Has thers been any avpreclable aaﬁrgprla-’

tion of the patents In that sltuatlon?

MR. VANECH: We haven't done any.

JUDGE DOBIE: I serlously doubt whether there has

been. I might ses @& case where a man gebts up & machine pun

whieh everybody says lg magnlficent and he has a patent in

connnetlon with thet machine gun. Of course the Governnent

wenléﬁit healtaste a second to grab the wilkingig&tant for that

and compensate them. T den't bellsve thet hanvens once in a

coonts age,

e
Y

S

VANECGH: Very rarely.
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JUDGE GLARE: You would know whether there ls any
other condemnation procedure, even though you don't handle 1%.

MA. VANECH: Yes, sir,

JUDGE CLARK: You can take it nretty olesrly that
we have the ground before us, .

MR, VANECH: Thet is correet.

HR, MaeLEOD: gg‘haﬁﬁlg all of 1% sxeepnt TVA,

MR, VANECH: Ye handle it for all the agenclea,

JUDGE DOBIE: A1l renl estate asn&émngtisn for the

United States goes through you?

HR. VANECH: Yes, slr, with ths exception of the TVA,
HATHMAN #ITCHRLL: Do~s the Atomis Energy Act nrovide
for condemnatlon of lend for thelr purposes secording to the
conformity systam?

MR, VANECH: Gonformity Aect,

CHATRMAN MITCHELL: - o there 18 ancther easse where
you have to buek Congress if you srs golng to have your jury
nrocanding gé in under 2 nonconformity system. There you have
another example where Congress hss refussd to vrovide a Jury
aystem, |

¥R, MaeLEOD: My, Chalvman, the general nractice of
Congress in asuthorizling Pedersl apencles to acqulirs landg and
the Jeglelatlive preetliece iz to grant the authorlty to scgulve
lands by purchase and econdemnatlon and then vrovide thet the

condemnstlon ﬁreéadure shall be 1n accordance with the general
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condemnation statute of August 1, 1888, which 1is ﬁhe general
conformity statute. Thsat 1s just a catech-all. That is on
the books for that ournose, éo whenever they give the power
of condemnation they always put in that the. procedurse shall
be 1n accordance with that act.
PROFESSOR SUNDERLAND: That 1s Just an easy way out.
¥R. Macl.EOD: Thaﬁ iag right.

CHAIRMAN MITCHELL: But I can't get my polnt over

that Congress has sald time anﬁ time agailn that they won't

provide a Jury system, that they want the conformity systemy

I don't see how you can agay, or anybody can say, that 1t 1s going
to be an easy thing to take a rule that provides for a jury
system and doessn't say, o follow the state practice and get it
pagsed by Congress. You tried 1t twlece and fa1}8d and they

have gone to the conformity=system in the Mississippi situatién :

and 1n the Atomic Energy Commission. And they seem to be

sticking to that. ‘

MR. VANECH: May I say this: I think one of the
menmbers of the Committee stated it very weil this afterhoon.
I think 1f 1t 1s »nut before Congress in the way of a rule, that
the reaction would be altogether different than to try to get
avecial leglelation through. They will know that this Committee
has considered 1t and #batevar they recommend would be to the
best interest of the peovle of the country.

If there were hearings on that, the mere fact that
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thirty-seven states have adonted thils proesdure would indleste
thgt\tﬁia i3 the falrast procsdurs to the property ownar snd
to the statbes,

While we have had gome difflculby in tThe past, I think
t he racent progran th&t hag Just been concluded gné whilech 1s
continulng in snother fiel&, whleh arose oul af ?erlﬁ Wer I1

hos madle these people reallize for tha first timﬁ ih their liveg

- that the Govarnment should have a ﬁafinita ﬂraéeéure in a

1and program sueh as we heve gons through and we are going
through now for the Veterans Administration for hospltal fseill-
t1es, and so forth. |

while theore hog been soms ép@@%iﬁieﬁ in the past, 1
think the membars of Congresg would be very felr.minded when
wa ean polnt out to them that this la not a nrocedure to rall-
road thinge through but is a procedure that wlll better proteoct
the rights of all concern~d, the nronapty owners and the Federal
Government itself. I don't think thal can be sald about the
commligsloner syatem, You all ¥now the mechsnice of the thing
bhetter than 1 do and how you have to select these people, and
you have experienced how long we have been delayed wlth red
tane to get things through, 8omg€imes we are no further ahead
than if we dldn't hsve 1%,

JUDGE DOBIE: You knew better than we do ebout the
nractiesl application of these systems. ‘ o

MR, PRYOR:; If thie rule provides for a jury trial,



/

Standard Building

The MASTER REPORTING COMPANY, Inc. 105 W. Adams Street

National Press Building

51 Madison Avenue

Chicago Cleveland

Law Stenography  Conventions o General Reporting

Washington

New York

124

that +1311 be vroviding Tor conformity with state vractlce in
thirty-ssven ststes.

VR, VANECH: That is right. Ye want uniformity and
simplielty.

MR, DODGE: And 1% +111 go before the Congress with
t he backing of tha ﬁﬁprams Court of the United States inst-ad
of the way 1% went besfore them before.

CHAIRMAN MITCHELL: 1In these thirty-seven ststes

:éeaa the loeal law nrovide for a Jury trisl without s eem@issien?

MR, ?Aﬁgﬁﬁz Some with and some without.
CHAIRMAN MITCHELL: Then you don't have thlrty-seven
cases that nrovide for a jury withaﬁt a ecmmisslon;
KR, DODGE: You have thirty-seven states whére you
have a comnulsory right to a Jury trial.
GHAIREAH MITCHELL: Preceded by a commission hesring.
MR. PRYOR: You won't find anybody in s state with
a commlasion preceding the jnry trial in a &istriét court
defending that situatlon.
JUDGE CLARK: How many of those thirty-seven would
have the eombination?
MR, VANECH: Twenty would have the eomﬁinaﬁion.
JUDGE CLARK: Twenty would have the kind of esnfermity’
none of us 11lke. That is the thing nobody defended, |
¥R. DODGE: I don't recall in the comments we have

hed from the bar any c¢lamoring for conformity. Has there been
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¥R. LEMANN: Very few, if any.

JUDGE CLARK: I don't think they put it in those
worde. They either want one system or the other. Some people
wané the jury; some want the commission. There isn't much

of conformity per se recited in that language.

CHAIRMAN MITGHELL: If you adopt ironclad rules

~for Jurles and not commigsioners, you do not have thirty-seven

states in back of you; you have seventeen. And twenty out of
those thirﬁy_seven have both. |

I don't know, maybe reading the debates in Congress
made an undue impression on me, but ﬁhey Just ﬁidn't want any
Federal statute regulating the question of the tribunal. They

want thelr own system, whatever it is--two bodles or one or

PROFESSOR MORGAN: May I suggestaif our rules had ﬁa

be anpnroved by Congress, we would never have them apnroved.
MR, ¥acLEOD: Isn't the entire apirit of the Federal

rules to simplify and make dlrect your judlelisl procedure?

You provide, for example, that the reference to a master shall

be the exception and not the rule,‘while in some districts 1ﬁ

the past 1t was the rule and not the exceptlon. You expressly

provide that that shall be the excevtion and not the rule.

The eommigslioners are no more than three masters sltting together

and in the thirty-seven states you ultimately have a right to




Standard Building

The MASTER REPORTING COMPANY, Inc. 105 W, Adams Street

National Press Building

51 Madison Avenue

Chicago Cleveland

« General Reporting

Law Stenography » Conventions

Washington

New York

126

a trial by Jury and you are golng to get to that jury trial
anywsy., Wouldn't you be elimlinubing in ﬁhg:tw@nzy‘gtatsg the
intermediste step thsat 1z of no great adventage to any 1itlgant?

MR, VANECH: Congress slrasdy indleated how they felt
about 1% when they did away with the state law in six states
and provided a saaaratg ayaten fTor thng?A. Therefors, this
wvouldn't be any more. |

I might say, Mp, Chalrman, 1f there ware any hearings
oh thls, wa could back up our stend. Judge Driver will tell
you the same thing. Our Unlted Sta%es sttorneys throlghout the
country who have workad on these programs during ﬁh@ w&?A%?@
known to most of the membars of the House and Senate and could
testify on that scors, |

JUDGE DOBIE: They had something to do with their
confirmatlion and selectlon. ’ |

MR, VANECH: They would be sble %o point out to them
the valus of uniformity and simplicity in this »rocedure,

YR, LEMAEN: You had hearlngs in connsctlon with ot
lrast one of thege bille whieh was defesnted, becsuse I hsve in
my file & pamphlet of the hearings. Do you reeall thém?

MR, WILLIAMB: Yes, I raé&l} themn,

MR, LEMANN: Who appeared on behalf of the bills, the
Attorney Genaral and members of your staff?

MR, WILLIAM3: The Attorney Genecral recommended 1ts

anactnent,
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MR, LEMANN: D14 he testify?
MR, WILLIAM3: No, excent by his letter.
MR, LEMANN: Di1d you testify?
¥R, WILLIAWS: Yes,
MR, LEMANN: And other membars of the staff?
MR, WILLIAMS: Yes, sir.
MR, LEMANN: Was there oprositlon that testified?
BR, WILLIAMS: Yes, |
MR, LEMANN: Yho were they?

¥R, WILLIAMS: Prineipally the same group. I belleve
the billa went up together on the jury trisl snd slszo thils
other bill to satablish a new procsdure in the handling of con-
demnation proceedings. That waﬁ‘cpnos@é by the tltle comranles
and by some inguprance comnanies and by others who thought that
by that method there would be a question ralsed as to whether
due process had been carrisd out, wheathsr or not adeguate
notiee would be given. That bill was dafeated and T don't
believae sver gobt out of committee, but the two bills ware more
or less related and the game ohjectians-%ent to the Jury bill
a8 to the other.

I don't helleve I read the dlacuzsion at the hesrings.
o dlacussed that st the last hearing bafore‘%ais Committen,
I am antiafled that the merits of the Jury trisl bHilll were not
bafore the Congress. They weres talking about the deelaration-

of-taking set and the failure to make deposits and that éert
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of thing, which had nothing to do with the merits of the bill.

I have talked to re§résentatives of the title com-
nanies and T know they have no objeetion at all to establishing
o, nrocedurs of uniformity and simnlicity, calling for one method
of eﬁaluatiﬂg oroverty. They have no objectlon to that.

MR. LEMANN: How long ago were these unsuccessful
attempta? | |

MR. WILLIAM3: I believe three or four years ago;

MR, LEMANN: There were two bills at differént times,
ons threelér four years sgo and the é%ner-e&rlier.

MR. WILLIAMS: Yes. One dled in one Congress on the
Jury question, and then 1t was relntfeduc?d in the next Gangréss,
and I Just don't reeall right now. %

MR. LEMANN: WMay I ask this other question that was

‘brought up this morning? Supnose s majority of the Committee

felt thet we would be inviting disaster to junk conformity
and therefore we had to preserve conformity as to the tribunal
fixing the comnensation award, would 1t be worth while to
procesd with the balance of this rule in the evént of tbat
provision? Would there be enough gained by the other provisions?
¥R, WILLIAM3: You might galn by the establishment
of uniform lengths of time in which published notices are to
be given to peopls and there might be some other advantages,

MR. VANECH: We would bevbreaking the ice for the

future. Anything we got into operation would be a recognition
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of that sltuation.

MR, LEMANN: I% would simplify your burdens if you
nad simnle nrocadures. It must be 2 hardshin on you to look
un the loeal vrractlice in each case.

¥R, WILLIAMS: It 19.' We feel our condemnetion cases
should be under the Fedsral rules, ag-any other lawsuit.,. VYe
would 1ike to see the Federal courts establlsh a nracties that
iz uniform, We don't have 1% now. Thé Pederal courts do ﬁat
cémgly gtrietly with the gtatg laws. - Under the law they are
admonished to eom~ly with the state »nrovisions aé near as they
asn, whieh Gosan't amnarently mean as near as may 5@ ﬁassible.

80 thare is a variation in the Federal courts on
the matter of glv}ﬁg notloe and thé general handling of the cases.
The Pederal éaurta pretty much dletate the manner in which cases
are to be conducted, |

HR, LEMANN: If we preserved conformity lﬁ this class
of onges, would 1t be the.only kind of ocase in which the
Fedaral ecourt would have to look to the sﬁaye law for procedurse
sinee the sdontion of the Clvll and Criminal Fules?

JUDGE DOBIE: You are speaking on procedure of course.

MR, LYHANN: Just on procsdure.

PROFESS0R EGGRE: It would look to state law ss to
when an attachment and other vprovizional remedies would anply.

¥R, LEMANN: We have aflonted o gan@rai nrovislion on

evidence that 1s rathsr liberalizing in effect, Would thatb
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apply to condemnation nroeeedings 1T we pressrve conformity?
CHATRMAN MITCHELL: When you say conformity, the
only digeussion we nave hed 1ls with respeet to ths tribunal.
We all apree that, 1f we have a nrocecdure for conducting the
nleading, serviee and handling of the eondemnsbtlon ocase, 1t

i1s going to be uniform. The only thing tnat le¢ open 1s the

" question whether we shall hsve an lron-clad rule that in every

condemnation case, regardless of state law, 1t shall be a com-

- misglon or a Jjury or a jﬁég@ or whatnot.

That 1s the only argument. That 1le thé only nhage we
are dlseussing. |

MR: LEMANN: In many of these states thet provide
for Jurles lg there é provision, as in the Diztriet of Columbia
and as In my state, that the members of the jury must be fr@en
holders or nronerty owners? ' |

¥R, WILLIAMZ: I belleve most of the statutes do have
some guch reguirem%n%.

MR, VANECH: It 1g the exeeptlon and not the rule,

MR, WILLIAVS: These new rules are now anpllicable %o
anpesls in 21l condemnatlon ceses, regardless of conformity
statutes, so we have a uniformity as to narts of the ﬁr@eéaéing
and not a8 to the initial parts of it. ¥We would like to sse a
uniform Federal national nrocedure. We tﬁin& it would be
dealrable from all stand»oints.

MR. MacLEOD: Is there any resson in prineiple why
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when the Federsl Government lg condemning the man'e land on
one side of the B%yanngh River thet he should have s more
cumbaraone préssﬁuf@ than the same individusl 1f he owns land
right across the river In é@argi&. Under the two aystens
there 1z quite a difference, although they both have g jury

t?i&le
On one side of the river South Carollina eminent

~eoungel heve concluded that they had to bring an'inganetien :

aféegﬁur@ agalnst the Federal Gsﬁarnmenﬁ; in Georgla thay
merely brought a motlon to dlsmiss, |
I don't ses why there should be that laeck of uniformity
in Federsl condemnatlon nrocadures. |
| JUDGE DOBIE: 1% seems to me that tﬁa altuation in
Mlehlgan and Virginialgh@?s you have two different procsdures
in two Alfferent narts of the state tong that,
MR, MacL¥OD: In New York étate you use cummiﬁgian@rg
and a judge in.the one dlstrict and the Judges in anothnr,
JUDGE DORIE: I think thet is silly. I belleve you
ccﬁlﬂ pat 1t through Soﬁ%regaa
JUDGE CLARK: gsu.uae & jaégé in ona distriet,
'ﬂﬁ. HaecLEOD: in New York City.
JUDGE CLARK: Vhich distriet?
MR, MaoLEOD: Tha Southern Eia%ﬁiaﬁ, the olity 1tself.
Thers 1s & gt%ﬁs procadural at&tuﬁe for the elty

1tself which provides for the determination by the Juﬁga'aaﬁ
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we use‘tﬁat syetém thore, Just outslde af_tﬁe ety limits we
uée the thrae-conmlesioner aystem,

JUDGE CLARK: Under the World Wsr Veterans Act, the
aoqulizitlion of vaterans hﬁéﬁitalg, znd so on, %hﬁr@’la Provi-
slon for the condemnatlon of parsonal wroperty, toe, snd you
hendle that, don't yeu§

MH, MueLEOD: That 12 only lands. :

JUDGE CLARK: Don't you eondemn for vaterans h@g%%?gls?

MR, MaocLEOD: Oh, yess; sltes and 1easehoids,

JUDGE CLARK: Iﬁgw ﬁé you geperate that? - The stgﬁg%e‘
ﬂreviﬁ&s that the Adminlstrator 'may aaquiya by condsmns %igni'
or @ﬁ \erwlge any hssﬁltais, f&czllties and 1n31£@nta1 “ﬁféﬁﬁality
1ﬁclgdxng'Vﬁuicles, 1;V%§taek, furniture, squipment and acces-
sarieé’.“ ' ' |

HHL, wiLLIA%84 I aan‘t beliave the power Qf esnﬁgmng» |
tilon is glven ag to the latter artﬁelea.

JUDGE CLARK: Yas., I an taking an shstraet we have
on thig situatlon: | ‘ |

‘ The World War Veterans Rslier'ﬁét « « o Drovides that
Ehé &émiﬁistrator of Veterans Affalra may acquire by condemmnae
tion Grvaﬁhﬁ?wisa any hosplials, f&éili%iaa &ﬁé 1n¢i&entgl
'@%ﬁ%anaiityincin&ipg‘?ﬁhiélgs,~11v%gtaag,-farniturs,'equigﬁgnt
ant aoccessorles'.” o |
ﬁg'has 1t in quotes here. Mr. ﬁaarggmadalthatﬁr

ahatraet.




Standard Building
Cleveland

105 W, Adams Street
Chicago

Law Stenography = Conventions ¢ Generai Reporting

The MASTER REPORTING COMPANY, inc.

National Press Building
Washington

51 Madison Avenue
New York

133

wn. VANECH: They scquire thelr lsnds and leassholds
andl things through the Department of Juztice. I don't know
what thelr crocedure is 1n regard to personal vroperty. It
is ﬁf@hg&l§ a0 snall thet 1t h&sn’t‘cem@ un., It we restrict
1% sé ?@%1 nroperty, I am généaring what 1% w111 do Yo thab.
| 1he Nitrates Ast ... . authorizes the President o
aﬁ?@h&%@ or acoulire by emnﬁ&mmaﬁian'ncﬁ only real sstate hul
‘materiala, minerals and processes, pabented or sth@rwiggf;“

The TVA hsg used that power in TVA v, Ashwander.

¥R, SWIDLER: Thet wae olted in the Aghwandrp cace
a8 o pert of the leglslative nlstory of the Wilson Eém«ﬁﬂ%élé‘
Sehoals nroject. Ye have not usad the canﬁaﬁﬁ&tian powar in
the 1986 aet to sequire any property whether real or personal.

JUDGE DOBIE: Do you know of any écnéem&a@ian%(ssughﬁ
to ba mafde of personal vproverty for the TVA under any gtsbute?

R, SBWIDLER: No, slr.

Jﬁﬁ%ﬁ DOBIE: I mean of personal property.

MR, SWIDLER: No, sir; I do not.

JUDGE DOBIE: 1 belleve 1t happens once in a coon's

¥R, BWIDLER: 1% has not happened at all at TVA,

¥R, VANECH: Judpe Clark volnts out in connsetion with

the Sscond War Powers Aet that we had that authority in con~-

neetion with personal property. A& lot of 1T was personal proeperty

whieh wag tied into thes realty.
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MR, MpcLEOD: Tne Second Var Powers Aet nrovided for
the sondemnation of real @?Q@@?ﬁy, any int%régt therain, L0
pebhor with personal nrroverty th@feéﬁ arviﬁ conneactlon thers-
4th, snd in some camoes we took noraonal pronerty, bubt only
wvhen 1t was on the land and ugad in connection therewith.

The personal vroperty feature of the war powers legislation
was the reguisitioning éét‘

CHAIRMAN ﬁiﬁGEELL; §%&$ wps a requlsition aﬁé ault
in the Court of Clalms. |

WA, VANECH: Yes, slr.

CHATRMAN MITCHELL: Would you be kind enough In the
Department tomorrow to teke up &éﬁ £ind out whather there g
any stotute on the books that provides for the condemnatlion of
peraonal properiy alcna?‘ T am quite elear in ny own mind
that this rule, ss we have 1t here, a8 we have drawn 1%, had
in mind nothing but raal @ﬁﬁ&tef"

“For insbance: ‘'vroperty, designsted by quantity,
1ot, psreel, or tract®, That doesn't sound like parsonal
proparty. If wa are golng to 1limlt 1t to real eostate, we
cught to say so In the rules. Ye want to know whether we w&gﬁ
to do that or not, p

It thers é?s any statutes on the books far an
ordinapry eondemnation procesding to get title to pergonal
pronerty gé an aéjuﬁet to reslty, we oupght %o know abhout 1%.

JUDGE DOBIR: The guestlon came up whether on lands
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¥R, HacLBEOD: The Seeond War Powers Act nrovided for |
the sondemnetlon of real pronerty, any inﬁ%régﬁ thersin, %o-
gothoer with personal nroverty tbereéﬁ @rria connsctlion thore-
with, snd in some cagea we took nersonal provsrty, bub only
when 1t wes on the land and used in connection therawith.
The p@?sgéaz @?eyayty.f%aﬁura of the war npowers lepglelation
was the regulsitioning &éb.

SQ&IE&A%,EI?CQELL: Thet was a requisitlon and sult

iﬁrthe Court of Claims.

WR. VANECH: Yes, sir. ,

CHATRMAN MITCHELL: Would you be kind enough in the
Department tomorrow to take up and £ind out whether there la
any statubte on the booke that provides for the condemnation of
paraonal nroperty slone? 1 am gquite oleer in my own mind
that this rule, as we have 1t here, as we have drawn 1%, hed
in mind nothing hut reai eatate. | |

For JAnstance: '"property, deglgnated by quantity,
lot, parecel, or tract?, Thaet doesn't asound like personal
nroperty, If we are golng to limlt it to real estate, we

ought to say so in the rules, Ye want to know whether we want

to do that or not.

If thare ére any statutes on the books for an
ordinary ecndemnation nrocesding to gat titl%vﬁa pergonal
pronerty sz an aﬂgahet to reslty, we ought %o know about 1i%.

JUDGE DORIE: The yuestlon came up whether on lands
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in two states you bring two separate procesdings.
MR, VANECH: Thst 1s right.
PROVESZOR MOOHE: Bubt 17 the tract ls in two distriets,

although in one gtats, you can dring 1t in one action.

R, VAMNECH: Yesn,
JUDGE CLARK: %hen you snsweraed the Chalrman's ques-

t1lon, I wondar 1f you might not want to consider thease lnstances

that I have spoven of: The Nitpstes Act, the World War Vaoterans
. ’ N N

Relief Aet, the Helium Gag Act. Do you have snything %o do

with that?  The Ssecretary of the Interior may "acquire bg
rurehase, lease or condemnation lands or lnterests tharin or
ggtignﬁ thepeon; to construet or &éguir@‘plﬁnﬁs and other
faéilitiea! and 'to mequire' patents or rights therein®, Then
there 1s the coadennatlon tltle af the Seecond War Powers Act
which I supposs are tﬁyaugh now, 50 U.8.0. 8ections 171 to

172. ,
Andther 1a the reguisition of alveraft design. That

-parmite the "faking of proparty . ... with o right in the ounapy

ts‘rajéas fan offer of agmgsmgaﬁien] and sue in the Court of
Mlaims for comnensatton,” ,

MR, VARECH: %e have no objectlon.

MR, WILLIAMB: We have no objeectlon to those, of
course, | .

JUDGE CLARK: Suppose we eliminated any refersnce

to personsl vroperty and limited to real property and you had
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2 eagg whore you wore azked to &@@fggriate'gersanél nNronerty.
¥R, WILLIAM3: There would be a leglslative suthoriza-
tion to eondemn 1%,  In secordance with these ?alsé we would do
it.
: JUDGE CLARK: The World War Veterans Rellef Aét does
gré%;ég Toxr egn&amngﬁicn of yarsanél nroperty.

MR, VANECH: Thet 1e handled by the Veterans Adminis-

:t?@ﬁiéﬂ 1tgelf,

PROFEHSZ0R MOORE: There hasn't been a ocsse on 1%,
ER; VANECH: It glves them the power to take auto-
mobiles in conneebtlen wiiﬁ.ﬁlégblﬁé’V@ﬁ@?aﬁﬁg I thigk %§$y<
have bésﬁ able %a wefk it out in masﬁ gages by ngg@t%gtian.
| JUDGE CLARK: Tf we started to define proparty,
porhaps you might hslo us by saying how you define 1%, Ve had
éa.aggagggian 58 ta,%é@ﬁﬁiffgrgﬁ@s‘hatge@n inﬁangiblé and tang;ble
nroperty. | ; ", . | »
CHATRMAN MITCHELL: Did you have something you wanted
to say? | A
| MR, SWIDLBER: I have b@an.aaéumnlaﬁing a fow eéﬁ&&ﬂts,
Ef. Chalrman; 1f this 1g the &?grépriatsitime to make %ﬂag; I
would 1ike to submit them. ;
One of the aifferences between our commisslon rroce-

‘dure and the othars that have b@sn.refsrreé to 1 ﬁ@ntiensﬁ

‘when you fllsoussed the question of the matter of costs. One

)af the »rineinal objectians,tn'ﬁba samalaglaﬁ proocedurs has been -
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that 1t 1is expensive. It 1s not =2xpensive under our vrocedure.
JUDGE DOBIE: Chiefly because you speclify the compen-
gation of the commissioners.
MR. SWIDLER: Because we specify the compsnsation -

and because the procedurass are expeditious and the gaving is

Standard Building
Cleveland

not only in the dlsbursements that we make for costs but alsc
in the number of attorneys that are required to handle the work.

We now have only the equivalent of three man-years, which 1is

105 W. Adams Street
Chicago

devoted to condemnatlon work; under a jury system I am satisfied
we would need additionsl lawyers, and perhaps several of them

in order to handle the work.

» General Reporting

S0 far as results are concerned, the point the Chair-
man made, we think, is a very good one. Right now we settle
97 per cent of our cases without going to condemnation. The

percentage that was mentlioned for the Department of Justice

The MASTER REPORTING COMPANY, Inc,

Law Stenography » Conventions

condemnstions, whileh of course are under a variety of vrocedures,
none of thelr 8electlion, 1s about 80 per cent. We are satls-

fied that we would not better that percentage of 80 per cent

Washington

in settlements 1f we were compelled to go to a Jjury systen

National Press Building

and that instead of having the same number of trials, we would

have verhaps seven or eight times as many.

New York

Then another moint I want to make is this: Right

51 Madison Avenue

now we file a separate sult for each tract. The volume of
work we would handle and the way we hagdle 1t makes that per-

factly feasible, and it is eminently satlsfactory to the landlords.
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The Depertment of Justlee gats some degrae of uniformity
arparently by f1ling omnilbus guita and the Jjury, having a gres t
many tracts invelved in » aznglg cage, aechleves anparvently some

dagrea of