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WEDNESDAY MORNING SESSION
March 9, 19556
The Advisory Committee on Rules for Civil Procedure
for the United States District Courts convened at 10:10 a.m.
in the Vest c@nzerenge Room, United SBtates sngrege éanxt
Building, Washington, D. €., William D, Mitchell, Chairman of

the Committee, presiding.

Committee Members present:

William D. Mitchell, Chairman
Charles E., Clark, Reporter
ieland L, Tolman, seeretary
Robert G. Dodge

Sam M. Driver

Monte M, lemann

James William Moore

Edmund M, Morgan

Maynard B, Pirsig

John C, Pryor

Algo grasent:

Charles Alan Wright, Assistant
to the Baperter

_ JUDGE CLARK: Mr. Chairman, I should like to suggest
that you might want to have these documents before yeus' of
course you want to have oux 1ittié green book, the draft of
amendments. I should think then you would Se helped to have

Professor Wright's draft of commentas which was sent to you by

leland under date of February 28. Then I suggest, since I




shall follow that order pretty divectly, that you sﬁenld have
before you my comments on the comments and suggestions which I
had to send in two different timﬁé. The firast is my letter of
March 1, I don®t know what date lsland send it out, I think
he sent it out on March 3. And second, I completed that under
my date of March 5 and that has been distributed this morning.

To bring you up to date, let me supplement that by
ﬁgying this: The book of summary by Mr., Wright eovéfsé aﬁaut
Séé lettexs which haé been received up to February 1ll. SBince
that time there have come in approximately 120 letters, I have
looked those over I think pretty thoroughly as they came in,
except for one batch which has just now been éiﬁtrsbuteé, dated
Maxrch 8, Of course Mr. Wright has not been able t§ sumnarize
‘th,céé . |

I am not sure what we had better do. ¥He could get a
sumary of some of the late ones denﬁAéarhSpﬁ’at uiébt or some
other time., I am inclined to think, however, that it would not
be worth while to try to do that for this meeting. He knows a
~ good many of them and so do I, and I think we shall have to go -
ahead the best we can do as to them, Whether it is desirable
for him to supmarize them and send thﬁﬁ to you later, I don®t
kEnow, That would be somewhat for your later information and
perhaps somewhat for the recoyd so everybody would know they
had been aanﬁiéaréd; Possibly on that we can see as we go algng

whether you would like him to cover that or not.




I may suggest that I do not believe these 120 late
letters much change the geoneral picture, with a single excep-
tion which I want to speak of ip a moment. They do represent
the other side of the vote on Rules 33 and 34. Ve were getting
8 very heavy vote, 1 think one might say from the NACCA. We are
now getting the heavy countervalling vote from other opposing
groups, How many, I don't know, but we may have still more.

I notice, for example, in the Insurance Counsel®s
Jeuiaal for January the faithful there were summoned to wéite
the Advisory Committee at once iﬁ opposition, and hence we may
have some of that going forward. ' |

I said there was one éxeaptién, and that of course
is this document from the Department of Justice, which I saw
for the first time about five ainﬁtaﬁrage. I am sorry that
thay could not have put in their recommendation before, because
I was looking forward to that, but here it is. There is a
covering letter from Assistant Attorney General J. lee Rankin,
of the Office of legal Counsel, in which he states that they
have haé‘sﬁggestienﬁ from all U, 8, Attorneys and then they
have consolidated them in the Department. They have done a
great deal of work. He starts out Ey saying:

| "By and large, the proposed ansnémsnta}azé regarded
as much needed and desirable improvements. In the in-
gstancés where we have indicated concern with the change,

the objection has been that the amendment failed to take




into account special problems which the Govermment faces,
Ve have also suggested savara; non~controversial amend-
ments in addition to those which the Committee proposes
and which for the most part are also designed to meet the
unique problems of Govermment litigation.”

Then he goes on to make further suggestions,

If you will look at this quite detailed document which
“’wgg prepared in the office of the Department -~ I understand you
didn®t get it, Mr. Tolman; until -~

MR, TOLMAN: It came this morning about ten minutes
before I came down here, ’

_SHDQE QL&R&z -« you will notice that beginning on
pagevﬁé of this substantial éaquﬁeat -

CHAXRMAN MITCHELL: It is & hell of a note to dump
this stuff on us the morning that we arrive hgf@. it would
seem that the Departwent of Justice could handle things
differently.

o JUDGE CLARK: You will note that b&giﬁning at page 24
and continuing o page 31 are the Department?s own suggestions;
of which there is a very voluminous one argiﬁs trial by Jury
iu,aanﬁsﬁnatian cases; Rule 714,

I have been looking at all of it hastily, including
the part which discusses our amendments, and they have important
ideas. Some of them at least, perhaps all of them, are helpful.

‘We shall have to take some note of them. I don®t know just how




to approach it. I will consider them as fast as I c¢an and
Professor Wright will also, but I guess there is nothing to do
but to go ahead. Possibly I may be able to cateh up on them

a little tonight. I am soryy that we have not had them before
ug longer,

Before we start on the specific rules, I do think it
appropriate to suggest my own reaction, which is as I have
thought right along, that these were good and degsirable rules
and I am more convinced of that than ever, I think they have
stood up pretty well under probably the most severe barrage
of discussion we have ever had, I think thié has been mo#e
inclusive and more extensive than comments which we have had
in the past,

On the whole I feel somewhat better about the comments
than I did when I sent a communication to the Committee two or
tﬁree weeks ago, At that time I thought these propaganda move-
ments, pro and con, loomed so large as to make it seem as
though there was not too much worth while, but underneath and
around there is quite a good deal of informed comment. I think
the total effect is to show a very considerable interest and,
on the whole, to be helpful, As I say, I thionk they are good
amendments. I have given you my comments suggesting changes
here and theré, but in general I shanldllike,ta go ahead with
the details as we go forward,

PROFESSOR MOORE: Mr. Reporter, may 1 speak to one




preliminary matter, please? That has to do with when these
amendments will become effective, If they are to become
effective this year, the Court has to submit them to Congress
on May 1. A third of this month, March, has passed. This is
not critical ﬁf any member of the Committee at all., This com-
ment has come in late. But I think it is a little unfair to
the Court to send up & number of amendments in such time that
it has only 8 week or two weeks to act on them. The Reporter
wiii have something of a job to revise the amendments in the
light of this meeting., 1 don®t see how he can very well get
a draft to the Court before, I should think, the middle of
April,

I think we ought to make it c¢lear to the Court that
we are not asking them to put these émenémants into effact this
year, We have studied these now for pearly two years. I don't
think it is fair to the Court finally to turé over to them
our proposal and give the Court approximately two weeks or
three weeks during a session of the Court in which to pasg on
them,

| ﬂR, LEMANN: 1 should think it would be impossible
for the Court to pass on them in that length of time, and I
think they probably would resent it. We know that some members
of the Court élrﬁaﬁy feel that this is a burden which they
ought not to be called upon to carry as far as any real

‘examination of the rules is concerned. They think it is




- dmpossible for them to do it, cousidering their other duties,
I1f we threw this wass of material at them to be looked at in
two or ithree weeks, with all the other thiugs they have to do,
1 should think we would be asking them to do the impossible,
unless they were going to act only as ra§har stamps., They

usy be only rubber stamps, but it would uot be & good idea for
them oy for the preieﬁsien‘tﬁ think that.

; Unless ths Reporter has some géoé reason to the
contrary, I should think it almost unarguable, What do you
think about it, Er, Reporter?

JUDGE CLARK: Certainly I have no desira, for nmy
part, to press them unduly., I héve been parfeetiy'ready to
take fhe time, I am frank to say that I thiunk we might stand
a better chance with some of the members éf the Supreme Court
who may have question if we gave then more tiﬁa, and therefore
so far as X am conceraned I shall raise no ijeétion. 1 suppose
generally a great many of you, as weli as varioas-éeapie around
the country, would like té aée this reéisisa come to a head.

1 think that is a position with which I sympathize. It is a
job which has been pending a whﬁe, and it would be good to
have it done. Often we have been'wiss ﬁat to wait,

I remember in 1936 we thought we could not do it but
we went ahead and I think it waé guite wise thea. Tharé nay be
generally some reason for acting and eamplating the job, Jjust

as there is for a court to make a decision, but at the present




tine it has been difficult apnd all I can say is what I have
said, that I shall not push it. X am afraid that unless the
Supreme Court studies these amendments, it will not appreciate
Jjust how good they arve,
CHAIRMAN MITCHELL: Suppose we made a report to the

Court -- whether heﬁoée or after tﬁe lst of May depeunds on the
Reporter's convenience and whether he can accomplish the job
in that time -- we could submit & statement with the veport
that we think they ought to have ample tiwe to examine thex
smendments and that there is no pressing need for promulgating
them this year. The added time before they could be adopted
vwould not disturb us one way or the other, and let them take
the added time without feeling that they are being pushed by us,

’ We have a fairly good case for being late in sub-
mitting the amendments because it is obvious that the method
we adopted to disseminate the amenémeﬁts has ﬁot_workad. That
may be partly due to the attitude of the West Publishing
Company, which had always taken amn active part in éistributing
them. They balked because the book they published on the
rules had not been cited in the notes to their satisfaction.
Ve thonght there might be something to that so we asked them
to prepare a set of rules to supplement the notes. That brought
in 8 flood of additions, requiring extensions of time to put
then in, |

The suggestions from the profession operated the same

P




way.

My idea would be to go ahead and get this thing up
regardless of the 1st of May, without any idea that the Court
would really attempt to decide on them prior to that time, and
let it be known in our report to the Court that we cannot
expect them to do it and that we don't see any great harm in
letting the thing slide over another year, It is regrettable,
of course, but I don’t think we are to blame for it and the
Court is not to blame, let it go that way,

PROFESSOR MOORE: Generally the amendments would not
be delayed too long. Under the rule-making statute the Court
could submit them to Congress at the beginning of the next
segsion and they would go into effect 90 days thereafter, Sa,
‘the rules would become effective about the lst of April of
next year instead of the lst of August of this year. I don't
think that delay is bad at all. |

JUDGE DRIVER: One unfortunate consequence of their
- being too long before the Supreme Court might be a continua-
tion of the propaganda battle in the Court., The Court is
easily misled by a well-directed, persuasive letter, as they
were by Judge Paul's letter on the condemnation rule. They
haven't the background of information that we have and they
don*t know what we have been doing. They can be very much
influenced by propaganda letters without thatzbaekground.

- ¥ .don®t know how that can be avoided, but there is more chance
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of it if they have it under consideration for a long period of
tine,

CHAIRMAN MITCHELL: I think the situation is compli-
cated a little by the rumblings we hear that the Court doesn®t
like this rule-making business anyway and i8 not very sympa-
thetic with it. The Court is entirely differently constituted
than it was when this work started, and I think we have to take
~ that into account.

| JUDGE CLARK: Do you want to take a definite position
now? Of course we can have that in mind and consider it again
before we adjourn.

CHAIRMAN M:TEHELL=~ I think that would be a good
thingrfe do., I think we all have in mind the same idea which
has been expressed heve, that it is unfair té the Court to
erowd them on the thing and it won't work, They don%t have
to be crowded, there is no good reason why théy should be, and
we ought to express that idea in our report in such a way that
they won't feel that we are trying to push them or anything of
that kind. We can do that in our report. We can let the
Reporter go right ahead and get his‘ﬁcrk done, even though he |
runs beyond May 1 in doing it.

MR, LEMANN: If we have nany suggesﬁians for changes
heve, @ither in our own draft or in the new suggestions, I
suppose 1t will go back to the Committee for consideration by

mail. I doubt very much that it would be physically possible
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to get it done with our staff by May 1. Wouldn®t it be best
just to adjourn this discussion anyhow until the end of our
meeting?

CHAIRMAN MITCHELL: I should think so. We will know
8 little better then how we can do it.

JUDGE CLARK: All right, ayé there any further sug-
gestions now? If not, I think we should turn to Rule 4(e),
which is the one for service of process, designed mainly to
hit two situations. One is the case which is possible in a
state court, of & suit started by attachment or garnishment
of property within the state, clearly within the power of the
court, The other is wmore particularly to take cararei these
now piaetically universal statutes for 5arviee of motorists
who, according to the scheme of the asuai legislation, are
held because of driving-en the highways of the particular state
to constitute some officer of the state, say the secretary of
state or his agent, ié acocept pracasé. I think this amendment
‘WaAs gfﬁt%& well received.

Professor Wright, do you want to say something on

: i the late letters?

- PROFESSOR WRIGHT: The recent comments on this back

a up the same picture that we had in my aﬁam&ry, that of very

n',strung.fﬁvak for it. We have gotten eleven more comments on
- it, ten of them favorable.

Perhaps the most interesting is that of the Department




of Justieerwhieh‘says that it strongly favors this amendment,
It says it would greatly ease the job of the goverument in
collecting emall claims,

There are perhaps two things which bhave come in since
'my sunmary was prepared which should be mentioned. One is the
question of how much you have to conform to the state procedure
in detail, Our amendment says that you make service in the
state manner, and in the summary I notice some questions which
Judgé Graven and Judge Riley and certain other people raised

about this., The Department of Justice raised the same question.

They say that it might be preferable to have a uniform federal

rule prescoribing exactly the procedure for service on non-

residents in in rem actions. They particularly say that now
where the government takes advantage of such procedures as
this it is sometimes requived to put up seeur;ty for costs or
fees, If we adopt the amendment in its present form, they
would like to have some language added that the government
would not have to put up these cost funds,

On the othexr hand, we have a letter from Mr. Varpum,
of Grand Rapids, Michigan, who says he was using the garnish-
ment there under Rule 64, which also looks to the state §r0~
cedure, that under Michigan procedure you c¢annot amend éhe
nbtise of garnishment. It is very clear, apparently, in

Michigan law, but the federal judge held that once the service

of the garnishment process had been made pursuant ta_&icﬁigan



law, theveafteyr the federal rules applled and you caulé amend

by virtue of Rule 4(e) which allows you to amend. Mr. Varnuﬁ
thinks if you should conform with state procedure you should con-
form in all details and not have the liberalizing federal pro-
cedure come in.

The other thing in 4(e) which has received it seems
t0 ne aigaifisaﬁﬁ aomgsntis'the article in the Catholic
University Luw Review which I think was sent out to all members
of the Committee. I didn't get to read it until sometime
after nidnight last night, and it may be that some members
of the Committee didn't get a chance to see it. Summarizing
the three points which it makes:

It is a study of the use in federal courts of these
non-resident motorist stetutes, It makes three points. First,
it says that Rule 4(d)(7) either in its present form or under
the proposed amendment is limited by Rule 4(f), which pre-
seribes the territorial limits of service. So the note writa?
here agrees with the view that Judge Goodrich has taken, that
you can never use 4(d)(7) in order to serve outside the state
on a ﬁoaérﬁaiéeat motorist because Rule 4{@? says you ¢an only

‘serve within the state.

The second point it makes I think reflects perhaps
inadequate r@ﬁe#reh ou the part of the writer. It believes
‘that to peémit axtraterritorial gservice in the non-resident

‘motorist actions would violate the enabling act under which
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this Committee functions, in that it would alter the sub-
gtantive rights of litigants,

The third point which is made is that the draftsman~
ship of the existing rule and éi the proposed amendment is bad,
that there is ambiguity and duplication, and there is some
proposal here by the note writer to combine these points,

JUDGE CLARK: Let me comment on that, too, 1f I may,
You spoke of Judge Goodrich., You meant Judge Maris.

| PROFESSOR WRIGHT: Judge Maris.

JUDGE CLARK: 1In one of the cases which went to the
Supreme Court, Judge Maris held that the provision as to
sexvice of process could not be used in the case of a non-
resident motorist, That was not sé held., They didn't have
to decide on it, in the Bupreme Court consideration of éhiﬁ,
which by majerity(vgte did uphold federal requigeﬁants of venue
in those motorist statutes,

let me say as to this article I thought'if was a
very poor job. The young man, who is apparently a student,
obviously worked very hard, but he started with very definite
prejudices and it seemed to me that he raised problems about
the existing rules which were not there. He has gone on the
thesis that there is an ambiguity between Rule 4(e), for
service of process generally, prescribing how it may be made,
and Rule 4(f) a#s to the extent of thé service of process. It

seens to me that there is no ambiguity at all, It is perfectly
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clear what ve were planning to do from the beg}ﬁai&g, and it
is quite nevessary, too, because the manner of service is
different from where you can serve, The federal rule was
quite clear originally that personal service in the district
was necessary, Then our Rule 4(f) advanced that to include the
limits of the state. Now also there are various statutes
which advance it still move,

’ It seems to me that all that is premised on tﬁe
writer's view which is in opposition to the rationale taken in
the states and eventually supported by the federal courts and
the SBupreme Court in upholding the motorist statutes, because
he épaaks generally about extraterritorial service of process,
but of course the thesis upon which those statutes were sus-
tained wéﬁ that there was aena; that is, that there had been
consent and a designation of an agent,

You may say that is a strained concept, that it may
be a bit of a fiction, and so on, but the law goes by fiction
and it has grown in that event., That is all done and settled,
and that is the thesis.

Therefore, his fundamental concept I think is in-
correct, that there is an ambiguity between the service of
process rule and 4(f). I don't gee the diff iculties raised,

His eventual suggestion is not to do anything on
the ground that he thinks that this ume of federal jurisdiction

- 18 of doubtful validity. He does make an alternative suggestion




which is all in the way of expanding Rule 4(f) and making it
all-inclusive, on the theory that that is removing the am-
biguity that he is supposied to have found.

MR, PRYOR: Rule 4(e), isn®t it?

JUDGE CL&RK: I thought he wanted to put it in 4(f).

‘MR, PRYOR: On page 1.

JUDGE CLARK: Either way, He wishes to put it all
together, which I don't think is desirable because I think the
natters are separate just as we have separated them. I think
his combining them is based on this wrong premise.

MR. LEMANN: Under the proposed amendment to 4(e),
a8 I understand it, theve is very little Qﬁjaatian to the
suggestion that you ought to be permitted to initiate a pro-
ceeding by aitaehmgnﬁ. The only abjéetieﬁ is perhags one of
detail as to following the state statute.

MR, PRYOR: 1In that eoaneﬁtiea, Judge Riley‘reaammsadad
the approval of 4(e). His only suggestion was a slight change
in‘ths other section.

MR. LEMANN: Suppose we stick to 4(e) for the time
being. That would open the federal aegrt to attachment pro-
ceedings based on non-residence, and algo to the non-resident
motorist cases. Those are the aﬁi& two classes of cases that
I recall seeing referred to. Am I right about that?

JUDGE CLARK: Yes, I think so.

MR, LEMANN: I have not had an opportunity to read the
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comments of this gentleman, but he is particularly opposed to
the enlargement of the federal court?s right to proceed in a
non-yesident motorist case. A4s I understand, we don't propose
or think we have suthoyity to change venue, isn't that correct?
8o if we adopted this, the limitations of venue would still
exist, The suit would have to be brought in either the district
of the plaintiff's residence or the district of the defendant's
'xgsidenea. But what would happen would be that the ylaintiff'
could go into the federal court in the district of the
plaintiff?s residence and he could get the defendant in under
4(e) if the state statute so provides. Is that correot?

JUDGE CLARK: That is earréct, yes,

MR, PRYOR: His point, I tﬁink, was that the rule
would not affect the subﬁtanfiv& rights of the parties, isn't
‘that right?

PROFESSOR WRIGHT: Yes.

MR. LEMARN: He says that, but of course in & sense
ev§ry procedural matter affects rights,

MR. PRYOR: Of course. I don"t agree with him,

MR, LEMANN: I hardly think hé gould support that
contention, do you?

MR. PRYOR: No, I don®t,

MR. LEMANN: I should think the first thing to
:considgr, if everybody is pretty well agreed on the attaﬁhmentr

-thing, is whether there is any reason to limit this to the
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attachmeut situation, Y suppose we could limit it to the
attachment situation and exclude the uon-rvesident motorist. 1Is
there any sound basis to do that?

PROFESSOR MOORE: I should think it more important the
other way, to clear up the service in the non-resident motorist
cases, because in a n#mber of gourts today, service is made in
federal court in non«resident motorist cases pursuant to
state law and 1t has been sustained.

: On the attachwent, if we still include that, it seems
to me one oy two technical matters will have to be taken care
of, One is on the time to defend, and the éeeané is the
posaibility of reopening a default judgment where the defendant
bas not been personally notified, because in some states in
quasi in rem suits; Just as in your in rem suits in the foderal
court, if the defendant i2 not personally notified he can
comé in within a certain time and reopen it.

JUDGE DRIVER: Most of the state statutes give a
1eﬁgar time than 20 days, do they not, Professor Moore? It is
60 days in our casie.

DEAN MORGAN: They give an automatic right within a
certain time to come in, and then wifh 8 good showing a still
longer time, don¥t they?

PROFESSOR MOORE: They vary a lot,

DEAN MORGAN: I know, Some of them say you ﬁai& a

-year to come in, and you can appear a year afterward,
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MR, LEMANN: Do these statutes provide for service
on the secretary of state or some state official who is ve-
quired to follow the summons? Perhaps you don't know where
this person is,

PROFESBOR MOORE: In the non-resident motorist cases
they usnaily do, baeaésa .-

MR, LEMANN: They have the license number and can
| ‘trace it.

PROVESSOR MOORE: -~ as a result of an accident there
has been a report made,

MR, LEMANN: You have to find out who the fellow is
or you couldn®t sue him, De4yau sue through the saerétary of
state or do you make service by publiﬁatieh uhder these state
statutes?

PROFESSOR MOORE: Most of the non-resident motorist
statutes require éégviee upon the secretary of state or the
conmiss ioner of motor vahieles; goupled with eiéhar actual
aaéviea auiaiée upon the defendant oxr sending it b& fagistarad
nail or perhaps even fhraugb ordinary mail; They hﬁyé two,
gservice on the secretary of state or the eammissieﬁer of
motér vehicles, and then some sort of actual p&rﬁaﬁﬁl notifica-~
tion upon the dﬁfandantg

DEAN MORGAN: Not by publication?

PROFESSOR MOORE: That is right.

DEAN MORGAN: I have never seen one which provides




20

for service by publication.

MR, LEMANN: If vwe try to spell this out, ve will
have to go into some detail, but ve would get uniformity. The
simplest thing to meet the state statutes is what we have done,
and that is. objected to as not being consistent and uniform.
But we have some other situations where we have preserved
gonformity instead ei'unifarmity. Do you think we ought to
try to provide a uniform method in this gituation? |

PROFESSOR MOORE: The non-resident motorist or the
attachment?

MR, LEMANN: Both.

PROFESSOR

MOORE: On the attachment, X believe I
tend to leave it alone, not to provide for eriginai quasi in
rem jurisdicetion, because I think you would have to provide
an additional time to come in and defend and an additional
provision somewhere, perhaps in Rule 60, to reopen the judgment.
I don*t think the quasi in rem jurisdiotion is important
enough for that.

MR, LEMANN: You would not permit it, then? You
would just leave that out of this samendment entirely?

PROFESSOR MOORE: I would paréanaily, yes. The
United States has its own statutes which permit it to attach
in delinguent pcstasstsr cases, and so on.

MR, LEMANN: They seem to say here that they thionk

' this is a very good change for them. That is what X noted in




21

their comment.

JUDGE DRIVER: 1 think perhaps what they have in
mind is the security they get on all thaserlenéing agencies,
They get chattel mortgages and obligations such as that, small
claims,

MR, ﬁEKARKQ Can't they proceed under the statute
whioch permits you to proceed against the property in rem where
you bave a lien?

| JUDGE DRIVER: They oan under state statutes, but
what they want is this, |
MR, LEMANN: Is there a federal statute?

VJBDGE DRIVER: X don't thiok so. 4s to most of the
lending agencies, I don¥t think they have any statute,

MR, LEMANN: I thought that statute applied to me,
for example, fto any person; that if I had a mortgage on a
piece of property of a non-resident, I 3auld'praaéed -

JUDGE DRIVER: Under state law, yes.

MR, LEMANN: I thought the federal statute permitted
that,

JﬁﬂéE DRIVER: No. It could on removal,

JUDGE CLARK: I should think it better to retreat from

including the attachment and garnishment situation. There

j : ﬁi%é’afi}?tia view that that was already covered.
It is & diiestion which is confused and in doubt.

You will notice among other things that Professor
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Joiner of Michigan wrats in and said that he thought that part
wag already covered, and he recommended the amendment quitaku
strongly because it clarifies the matter, He said -~ and
this is on page 6 of Mr, Wright's summary -- he believes that
cases holding that the federal courts do not already have
such power are wrongly decided and that "if the case were
squarely presented and forcibly argued, the same result would
" be reached without such an smendatory rule.® But he finds the
authorities to the contrary sufficiently numerous that he
thinks the amendment wise.

| On the matter of epeaing any default, I should wonder
if we really needed anything more precise than we already have
in the rule on defaults, There is a general admonition about
opening defaults in Rule 58(c), setting aside a default for good
cause shaﬁn.

PRO¥VESSOR MOORE: I am not talking about setting aside

the default but setting aside the default judgment, which
Rule 55(¢) says throws you over to Rule 60(b), on setting
aside a default Judgment. 1In 60(b) we have a provision that
60(b) doesn't limit the power of the court to set aside a
judgment where the defendant was not actually personally
notified as provided in 28 U.8.C. 1655, which is the in rem
 federal statute.
carsaspaad;ngiy, if we are going to open default

judgments in quasi in vem suits, it seems to me we need some
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comparable provision in 60(b).

| JUDGE CLARK: If it is felt necessary, it would be
very easy to expand the reference in 60(b). That is stated
as a non-limiting pravisiaﬁ, anyway. I am not sure how neces-
sary that would be, but that would be & simple matter which
gould be taken up in comnection with 60(b).

MR, ?RYBﬁ: On the question of non-resident motorist
:‘ggsas, it seems to me the rule ag we propose it is all right.
;xrém guite sure that the statute in Iowa providing for service
en'the'sEQretayy of stéte, which was recently amended, provides
for service on the head of the motor vehicle department, the
supariﬁtﬁnéenﬁ of the public safety department. I think it
might be éifferant in different states, but we have covéred
it herE‘wha#-we say "if service is made or the party is brought
before the eaaﬁt under the circumstances and iﬁ the manner
prescribed in the state statute or rule.”

I would not want to specify in'%hé rule how the
service should be made, because it might be different in
diif@rentvstatﬁa, and it should hé different, |

| JUDGE CLARK: Xt would seem that the questions here
presented are: First, whether we want to:adopt this rule in
its general form covering both theﬁs'majar items; mecond,
whether we ﬁaatfta:feiiﬁw the order of the rule here stated
or perhaps make a little rearrangement of it as is suggested

‘on that same page of the summary; and third, whether we want




to take steps either te'aﬁphasize'thé state procedure or to
emphasize the federal procedure after jurisdiction is acquired.

In my comment I suggested the latter, that is, that
it be clear that after jurisdiction was acquired, these rules
apply a8 to the time for answer, and so on., That may not be
the most desirable. Possibly it may be more desirable to
follow the state statutes throughout and not have that much
uniformity. But it seems to me that is the quesition which
comes after the initial decision.

CHAXRMAN nlﬁéﬂEkﬁz Is this subject going to drag
us into the problem as to diversity of citizenship? I think
Justice Frankfurter wrote an opinion not long ago in which
he dspla?ed the tendency in personal injury or other litiga-
ti@n of that sﬁﬁ -

MR, LEMANN: That is an old pagsion of his, very old,
iagg bafore he ﬁent on the Court, deploring the divarsiﬁy of
citizenship basis, |

CHATRMAN MITCHELL: He had 1t in the opinion, and in
8 note on the opinion he added a reference to ﬁamehiﬁg‘ﬁhiék
happéﬁed when I was Attorney General. X felt the diversity qf
,eitizaﬁship éuze was passe to some extent and was déssging thé ]
ieé&?ai courts into a nass of'litigatian that they ngﬁt not
to haadlé, My remedy for it was‘garfaetéd in a bill X prepeéaﬁ
to the Senate, and Justice Frankfurter referred to the hﬁariags

‘an'fhat bill which I had sent to Senator Norris., Senator Norris
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- wanted to abaiish completely diversity of citizeunship in

federal jurisdietian,'aad my proposal was merely to provide
that for diversity purposes a corporation should be considered
a citizen of a state where it was doing business with respect
to all business transacted in that astate, which limited the
diversity of jurisdiction véry cansiéarébly,

Is this prap@éal of ours going to enlarge it?

MR, LEMANN: I don't think it will affeot it. It
would simply emphasize Justice Frankfurter’s loang-standing
objection to diversity of citizenship. I think he would
pretty nearly agree with Norris, but he certainly thinks it
has already been carried too far, I don't know whether we
could carpry it further by opening the federal courts to non-
resident motorist cases, and thereby additionally offend him,
‘when they can®t get in today. I guess that is true, isn't it,
Professor Moore? |

MR, PRYOR: They are already open to that,

MR, LEMANN: They are not open, as I understand it,
without this ruia. This rule will open them more, as I under-
stand -it,

CHAYRMAN MITCHELL: That is what I thought.

MR, LEMANN: This rule would open them more, and to
that extent would irritate Justice Frankfurter. His outburst -- :
‘1-also was favored with a copy of his opinion, which I thought

was written with great saltiness -- was provoked by the
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situation, the results of the Louisiana divect action statute
against an insurance company in an automobile accident. The
result is you couldn®t sue me, for example, in the federal
oourt in Louisiana if you were a lLouislana ¢itizen, but you
can sue my insurer, which is usually a foreign insurance com-
‘pany. That means clogging up the federal courts with that
many more damage suits. He concurred in the opinion that the
louisiana statute is valid, but he took the occasion to express
himsalf.aggin with vigar on his original position.

| I guess he would feel that this was going further
in opening the door of the federal court,

DEAN MORGAN: I don't suppose it would iﬁ the
motorist case, would it, because if the plaintiff wanted to,
he could always bfing it in a state court and then the
defendant, if he wanted to, could remove it to the federal
court,

MR, PRYOR: That is done in a number of instances.

DEAN MORGAN: It could be brought in the plaintiff's
district. Then for aesvaaianea of witnesses, and so forth, |
under 1404(a) of the Code, it could be removed wherever the
witnesses atea

MR, LEMANN: 8till in the federal court,

DEAK‘HQBﬁAEz Yos, still in the federal court.

MR. LEMANN: With us, many plaintiffs prefer to

- proceed in the federal gourt and not leave it to the defendant.
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This would permit him to get in there. That is what I had in
mind., I think Mr. Mitchell is right.

JUDGE CLARE: This rule does not in terms, of course,
do anything to diversity of citizenship. It leaves it as it is,
It possibly may have tha efisct of bringing somewhat more cases
in the federal court. I don't know how we c¢an be sure about
that, |

Really, in one sense I think that is the reason for
thé rule, because now there are a great many of these aceident
gages in the federal aéurts. I suppose that is one of the
worst loads the federal courts have to carry. But all the
courts have to carry them., That is the load everywhere., 1In
New York City, in the Bouthern District, for example, the
Jury calendar covering this type of case is four years behind,
Justice Peck of the state'eeurt announced with some pride that,
with the efficient work of the state judges, they have it down
to three yeays in the state courts, He says now litigants are
going in to the fedexal eaurts to get delay, or vice versa,
depending upon whether they want the delay or not,

I don't believe now that Justice Frankfurter could
really succeed in getting diversity jurisdiction wiped out
in view of the problem of the congested docket, which haa
grown to be terrifie. But if, as is the case, we have all
these automobile accident cases in the federal courts now,

it soems to me a bit questionable whether this smallish part,
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so to speak, should be carved out, Xf the general accident
case comes in to federal court freely within the limits of
federal jurisdiction, I should think from the gtandpoint of
‘general fairvess, this ought to, faa. The attempt to exclude
it within somewhat narrow limits raises problems of confusion
in the disposition af‘thase cases,

So I say, even though this probably will increase
the burden a little, it is a burden we have to accept under
the gensral situation, It seems to me the general trend would
reduire that this go along with the reet, because this form
of action i8 now 80 general around the country.

Would you like to take up the matters in the order
1 suggested; thét ia, first decide én the general yule, whether
you want to approve an amendment covering these matters, and
then take up the details I have suggested?

Does anyone want to move that the amendment to
Rule 4(e) be approved in substance, the further details to be
considevred after we have passed the main motion? All those
in favor say "aye"; those opposed.

PROFESSOR MOORE: No.

JUDGE CLARK: The motion is oarried.

MR, LEMANN: Do you wish to offer a substitute,
Professor Moore, just to test the Committee’s reaction? |
You want ?e accept 4(e) in part for the non-resident motorist

- case but not for the foreign attachment cases, is that right,
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or do you want te'junk it entirely?

PROFESSOR MOORE: I think I would junk it entirely.
1 agree with what Judge Clavk said about the general desir-
ability of allowing these non-resident motorist cases to be
brought in the federal court just as any other if diversity
exists, but actually §hay are being brought in Iowa, for
instance, and in the case which the Judge cites, Giffin v.
Ensign, from Pennsylvania, Judge Maris said they couldn®t and
thé gorvice was bei&g made under 4(d)(7). X would be inclined
not to arouse Justice Frankfurther's ire, and just let it alone.

As for the quasi in ram,rx dea*t.saevauy grgat}naed
for providing for original quasi in'rﬁm'juriadietion, If it
be just a default case, the plaintiff can get his default in .
the state court. If it is to be contested, the plaintiff is
usually & local citizen and he would be suing in his own court,
and the defendant can remove if he wants to,

My view is that this just isn®t sufficiently
important to put it in here, We would havw_alsa to take up
another point ox two about the time to defend and for vreopening
the default judgment.

| JUDGE DRIVER: Mr. Reporter, it seems to me, in view
of what Professor xaoéa said, that it is desirable to try to
get uniformity and to try to avoid or head off, if ve can, the
conflict between Jurisdiction as to whether the action should

- be brought originally in federal court in these non-resident
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motorist cases, It seems to me definitely unfailr to allow

federal jurisdiction at the instance of one party and not of
the othexr. In both quasi in rem and the non-resident motorist
cases, you have a choice of forum on the part of the defendant

only, as to whether it shall be in state or federal court.

1 see nothing fair about that. I think if the defendant has

fhe right to remove these cases to federal court, the plaintiff
should have the right to bring them there in the first place,
giving both parties the choice of forum.

MR. LEMANN: It occurs to me it might also be pointed
out to Justice ¥Frankfurter that perhaps ané way to get rid of
this diversity jurtsdiatian%is to make it increasingly a
burden, and the greater the burden becomes, maybe ultimﬁte1y<
the'better chance he and his followers might have to get it
abrogataé.’ Logically I should not think there was much reason
to exclude the federal courts from this jurisdiction.

CHAIRMAN MITCHELL: I just wonder whether you were
stirriag up the animus unnecessarily. He patted me on the back
for trying to qualify the diversity jurisdiction by special
statutory incorporation. In his opinion he mentioned me by namé
and patted me on the back and he wrote on the og;gian, “Deayr
Bill: You were right in 1930 and you are still right.” He
will think I am wrong this time. |

JUDGE CLARK: I had the honor of supporting the then

Attorney General, and I was glad to do it and would do it
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again, Let me suggest that I don't believe we can do very
much if we are going to make our decision because we are afrald
of what somebody will do. I don't believe we can count on

the éistinguisheé gentleman whon we are discussing to vote

the otheyr way when vwe want him to. It seems to me that that
basis is & very uncertain one. He does not belleve in rule-
making by the Supreme Court.

v_ I should think, if we were going to try to prophesy,
that this therefore will have little to do either way in that
regard,

MR, LEMANN: It would just twist his tail a little
bit more.

JUDGE CLARK: That may be. I don't believe we can
properly make our smendments in the light of what somebody
is poing to do to us or to them. I hope we don't go on that
basis too much, because I am afraid that would be paralyzing
all of our work.

I wonder if there is any more comment. I would put
it that the vote would be in favor, %iﬁh Professor Moore
dissenting. Is there anything further?

let's go, then, to details.

X suggest two matters to consider. First, I thiunk
the proposal of Professor Joiner of Michigan on page 6 of the
summary, to reverse the order, is desirable, and I will take

that up first. Then I want to take up next after that the




question of whether we follow state forms or federal forms. Ve
have not come to that yet,

Turning to the suggestion of reversing the order, on
page 6 of Professor Wright's summary, if ve were to reverse,
Professor Joiner thinks that would be desirable because that
makes it ¢learer tha§ there are these two parits to the provision.
Hence, this would take away any possibility that the provision
" _relating to attacbment and garnishment may modify all the rest.
R&v&rsing the order makes it clear. 8o on page 6 of Professor
Wright'%s summary you have this wording:

“Whenever a statute or rule of court of the state

in which the district court is held provides for notice
to suah’a party to appear and respond or to defend in an
action by reason of the attaehméat or garnishment of his
property located within the state, or for service of a
summons, or of a notice, or of an order in lieu of |
summons upon a party not an inhabitant of or ieunﬁ
within the»state, it shall also be sufficient if ser?iea
is made or the party is brought before the cgurﬁ under
the c¢ircumstances and in the ﬁannez presicribed in tha'
state statute or rule.”

This, you see, puts the clause dealing with the
attachment or garuishment default before the clause dealing
with the notice,.

MR, LE&ABH: May I ask what you gain by repeating the




a3

. words "or of" in the seventh or eighth line, and whether you

couldn®t simply make it vead, "or for service of a summons,
notice, or order in lieu of summons™?

JUDGE CLARK: What do you think of that, Professor
Wright? |

MR. LEMANN: It makes it less ¢lumsy, eliminates
repetition of the vwords “or of" in twe»plaaas, and eliminates
sama connas ,

| JUDGE CLARK: I should think that was all right. It

would shorten it somewhat,

MR, LEMANN: Xt doesn‘t change it,

JUDGE CLARK: How about the general suggestion? Do
‘you want to approve it or not?

UR. TOLMAN: I move the adoption of that provision,

PROFESSOR MOORE: May I'ask a question for informa-
tion. BSome judges in Yowa pointed up the fact that the notice
out there was signed by the attorney. Does that mean that the
notice under this is to be signed by the plaintiff®s atfeﬁnay?

JUDGE CLARK: That is over on page 7, ?ha reference
to what the Iowa judges saild appears on the next page of the
summary. As it now stands, you would have to follow the state
practice quite definitely.

| PROFESSOR MOORE: And for the time, also?
JUDGE CLARK: On that I was going to suggest that it

- be the federal time, but I am not sure that will be taken up.




34

I think that comes up in connection with the farﬁhar step that
we may want to take about this. I had suggested adding at the
end:

“When service is thus made or the party thus brought
before the court, further pleadings shall be as provided
by these rules and he shall be so informed in any notice
to defend vhich may be given him.,"

I will add that I don®t think that is a necessary
way of doing it. I think there it is a choice whether you
follow the state ferm‘thranghaut and get a good deal of dis-
uniZormity, or whether you try to do what I was suggesting here
and follow the federal rules once the state statute has been
appzxéd to get jurisdiction.

JUDGE DRIVER: I think the way it is suggested that
it be worded on page 6 of the summary, which you just read,
what you say therve is that the party shall be brought before
thereourt in the manner provided by the state statute., He is
ﬁot eanﬁtruaiivsly brought before the court until the 60 days
have expived, I should think, if the state gives him 60 days.
You can't bring him before the court in 20 days if the statute
gives him 60 days to appear. So the way this is worded, I
think the state time would apply. That might be questionable,
but that is the way I would rule on it, certainly, if I wers
doing it, |

MR. LEMANN: It ought not to be left obscure,
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JUDGE DRIVER: That is correct,

MR, LEMANN: Then they will be coming back with an
amendment shortly to clear up the obscurity.

MR, PRYOR: Judge Clark, what do you think of the
proposed suggestion with reference to Rule 4(b) on page 7 of
‘the summary, the suggéatiaa made by the Iowa federal .jtx%igas?
That deals with the question you are discussing right now, it
geems to me.

| MR, LEMANN: That would remove the obscurity. |

JUDGE CLARK: Do you all have that last point which
Mr, Prxyor is bringing up? The suggestion was made by the Iowa
judges that the following language should be added to Rule 4(b):

"Where uﬁdsr Rule 4(e) service of a summons or of a

notice is mada.uaéer a state statute or state rule of
court, fhe gsummons or notice may be in the form required
by such statute or rule and the time for the defendant
to defend or respond shall be as provided in such statute
or rule." |

MR. PRYOR: I think that clears up the confusion there.
Rule 4(b) is the one which requires that the summons be signed
by the clexk, and this would bring into play the Iowa provedure
in 8 case of that kind.

JUDGE CLARK: I take it that the general or at least
the vocal expression of view here is to ieliew the state

:procedufﬂ in this regard. 1 certainly don't object to that.
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All vight, Mr. Pryor.

MR, PRYOR: I move the approval of the suggested
addition to Rule 4(b) on page 7 of the summary.

JUDGE CLARK: That is the one X read, which definite-
ly provides that waazg the service is made under 4(e), it shall
follow the state form. Do you want me to read it again? It |
appears on page 7 of the summary. Is there any further discus-
“mion on that?

| JUDGE DRIVER: Before you proceed, Juége Clark, X
think what Mr. Lemenn had in mind was that in raising owr hands
the record should show how many voted in favor or how aéag
against. It is going to take & lot of time to name eaéa éne
every time. X don't thionk %hst is necessary. If anyone wishes
the regord to sbow how he votes, he can request it. Otherwise,

simply show the number, and that will save some time.

JUDGE CLARK: All right,

Mr. Pryor has moved that the material read be added
to Rule 4(b). All those in favor will ralse their hands.
Seven. All those opposed. It is carried.

I take it that actilon approves this rule and that
we do not need any further vote, or do we? Unless there is
further question, we will take it that this particular amendment
is approved.

MR, TOLMAN: Judge Clark, I notice & suggestion from

.\ the Department of Justice which seems to me to have some merit,
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that the "Requirements of sta