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3 PUESDAY MORNING SHE3ION
£1 : ' S -
| May 18, 1943
The meeting reconvensd at 9:1R0 a. m., Chalrman

Hitchell presiding. u
\ CPHE CHADRMANT  Shall we proesed? The next is

1370 Optario Street
Cleveland

Rule 13, and the Heporter's recommendation ig one recommenda-

tion on page 36 of hir report, the bottom of the page, in

wﬁigh he makes the recommendation about sntering Judgment on

Hew York

51 Madison Ave.

coparate lssues, counterclalms. Will you take that up, ¥re

Haporter? : ' ' s
JUNEE CLARKY Tﬁgt regomnendation really becones |

tmportant in conneetion with Rule 5i(bj}, although I think

perhaps you ean see 1t peparately. As & practlcal maétsr,

the guestion of entry of Judgment which might seem slmple 1s

one that I think in practice, in our court af leamst, has made

Lew Stenpgraghy ® Convewtions © Generel Renorting

The MASTER REPORTING COMPANY, Inc.

g3 nuch minor difficulty as any. It seems as though we were
having trouble all the while over the final Judgment rule.
¥aybe it 18 inherent in the nature of things. |

We also esn't get Judgment really entered by the

540 No. Michigan Ave,
Chicego

Matriet Unurt clerk, Mr. Folmer, who i3 & supreme court in
himself, who says that your Fule 58 len't legel snyway and he

doesn't follow 15. I think one of the real qusstions for

tional Press Bidg.

Washington

oongideration by the Committee is to ses 1f we cen't help out
practically. I don't belleve I had better try to go into it

at the moment., It comes up partieularly in connection with
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G and HE,

THE CHAIRMAN: Is thet the matter I corresponded wlth
you about?

JUDGE CLARK: Yes. Thet ian't the whole guestlon. I
mean, that is one aspeet of it, an important aspect of 1%, but
I think there are other aspects of it, too.

THE QHA:RMA&: I suggest that the éraper way to do le
to enter the Judgment on one issue, that you ineldentally
heid another untried lssue, that the Judgment lg premature and
thet the District Court oughtn't to have entered 1%, and the
way te handle 1t is to turn itrhacx and have them review the
Judement. It came up in connection with this propositlon. it
you had two claims in an action, one was trled in advance of
the other, that were totally independent snd unrelated, thaf
was all right and 1f Judgment on the one 1seue was then
appeslable, it was appealed, although the other hadn't been
tried, But some ssses arose where separate clalms were triled
and litigated snd the court entered Jjudgment and then 1t devel-

opod that that was res judicata on some lssue in an untried

olaim, snd that is wherp the mess came, wasn't 187

JUDGE CLARK: Yes. |

THIE CHAIRMAN: ‘There isn't anything you can do about
that except Yo tell the District Judge he was too premature
about hié_judgmﬁnt,

JUDGE CLARK: I think we can't settle the guestion
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absolutely. 1 think theve 19 mlways the posslbility of trouble

there. But I heve the feeling as I go over these cases thad

the District Judges never thought about the mabtter. It ssems
to me over and over sgain that he 15 anked to decide one par-
gigular question and he deesluss 1%, and ﬁh@h h§ doesn't think
about whether 1t 18 &yy%él&blﬁ or not, and then counsel rrosent
to him some oyder wnieﬁ he probably signs without readlng very
much, snd then the opp soaing counael 1s raced with the guestion,
is 1t aprealable or not, and then weuslly he says, "It n't
gave for ms not o appesl.”

He appedls and then 1t comes before our court, and
we ought to be mpchines mnd s0 om, buk somshow we don't seem
1o be., I have tried to be nore meohaniesl about thls, 1 guess,
than my colleagues, hut my colleagues say while they are here
we ought to try to declde 1¢ basoause in this partlcular case
11 is going Yo help out. Pnat 15 She way the pregsure Comes,
and I have dissented gulte a good deal in some of theue OAsen.
It happens at the woment we have 2 0ase that I think I esn
spenk of here. We haven't deeclded it yet, but it involves
this very kind of lasue.

AHE CHATRMANG What is the preclse point tb@ﬁ is
being nadel
| JUDGY, OLARK: Perhape I ought to say thls. I an
getting a 11%tle shead of the pore. Most of what 1 am

talking sbout 1s lmportant in connsction with gl o)y
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perheps we had better poetpone 1t all.

PHE GH&IEEMM All right.

JUDGT CLARK: But I was golng to say, 'thls is simply
to meke sure that thls rule 1s tiled up with 5H(b).

JURGE DOBIE: In other words, yoﬁ Just expressly
tied this up with 54(b) when, wivthout the clause that you want
to add there, they would have to go to SM(b) anyway.

JUDGE GLAEX: Thay aughé to tle it up withég% an
express statoment. |

JURGE DoRIE:  Yesw.

JUDGH CLARK: But there 1z one case involving a
diemieral, where the Seventh Circuit held that a counterclaim
must be considersd dlsmissed in the final Judgment . without
locking at 548(b), beéauge they sald that the dlsmissal rule
entirely governed., That le the JoPferson Electric e&ss,'and
there 1= » case where they 4idn't connasct the two. WYhat thils
does Le simply supply a 11ttle insurance that all these rules
whiech are interconnscted will ssy so on the surface. That ls
81l this does at this polnt. Hverything elike I was saying 1s
a 1ittle premature.

Jungr noBiks I cen't see any cbjection te it

THY CHAIRMAN: I don't understand 1%, myself,

JUDGE DOBIV: I do think that all the way thr@ugh
here where two rules are involved, it 1e an awfully good thing

to eall attantion of the board and the court to 1t,
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JUBGR CLARKS You sen, all we say here 1s the part

" that is uhderlined.

oHn CHATRIAN: I kpow. But I Just don't get 1t.
We are now on Hule 1%, aren't we?

CJUDIE CLARKS  Yes, at the bgﬁﬁsmléf the paae.

THR CHATAMAN: What is the section that you are going
to smend, 13(b)? |

| JUDGE CLARK: 13(1), the separate trial.

THE CHAIDUAN: It doesn't say what segtlon you aé@
amending. It says that the rule should resd, but what ﬁart sf
the rule?

JUDGE CLARK: The part that we would insert is
underlined and the present rule is sverything without the part
that iz underlined.

JuUDGw DORIN:  Just add the words, "in aceordence
with the srovisions of the terms of Rule 58(0),* to that 13{4).

SRHATOR PEPPER: That 1s right.

THT CHATREMAN: I sa@;

JUDGE DorIn: I move that the smendment be adopted.

ARNATOR PEPPER: I second 1%.

THT CHATIRMANT Any objaction?

MR, &Eﬁﬁﬁﬁ: I thiﬁk it Just brings ur the question
of how far we are golng to meke amendments to polish up.

Hy own Te=ling le that we should try %o keep as few améné@

ments sg possible and that we ean't possibly prevent all the
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mistelies thet District Judges may nmake.

JUDGE DORIE: X think 1% is guite lmportant, Honte,
that whare these two rulesg work togethoy, ths attention of
the ootz and Tawyere be oplled %o the two. 1 am sbeolutely
in acgord with you that we ought not %o Kéé§ tinkering, but
I do think 4% is guite important that whare Stwo rules work
togethierr, 1% 45 wall %o eall attention to it.

ML, LEWANN: It 1s golng to be m natter of depres
08 ﬁﬁ go along beeause I Teal thas perheps alwmost al)l of ths
Reporter's supgestions ars good and @ug&% %o be adopted AT
wa sould disregard generally the dlainclination to make a lod
of changes., There i -h&?ﬁlﬁ anything that 1z preponed
hers that ﬁaulé 't be an lmprovement and wouldn't be a sign-
pogt to the lawyers and the Juwlges: If we want to put up

wseful

sipnposts, 1 think we probably sheuld sdopt all of
them, exeept 1t 1z a matser of depres and unlgés thﬁy are
important, my personal faeoling has been to say, don't change
it.

THE ﬁﬁézﬁﬁAﬁz That 12 why T was lngulzitive about
the purpose of 1%, to know whether 1t was reslly z very useful
amendment or nol. Hy undersianding of the siltustion and she
problom that the Peecond Clreult hes had s §§i$& Juat ag I
steted 3%t You havée mere than one olalm ilnvolved in the
onse and the cour?t separately tries one of the oclainms and

decldes 1t. Then under 5W(b), for Judgment st various stapges,



137G Ontario Street

The MASTER REPCGRTING COMPANY, Inc. 51 Madisen Ave.

540 No. Michigan Ave,

National Press Bldg.

Cleveland

Law Stenography @ Conventions @ General Reporting New York

Chicago

Washingion

a2

he enters Jjudgment at onoce on the ¢laim he has declded, that
is 2 final Judgment, and the man has %o a@?éal from 1t. He :
can't welt until the other lssues are tried before he ocan
appeal. It has to be tried and deolded within three mONLHS .
S0 he tekes an sppeal on that Judgment on that separate lssue,
Then 1t develops that these different claims, one tried and
the others not, have issues in common, and ohe Judgment, &al-
though nominally only one claim, has the effect of adjudlicatling
s determinating lesue in one of the other csses,

The court in the Second Circuit got into a snarl
about that and I had some correspondence with the Beporter
sbout 1t, informally, and my suggestion was that 54(b) might

well have provided that whore thet situatlon exlsts, where

“there i1s @ common issue, the Rules should provide that the

entering of o separate Judgment on one of those clalms should
be withheld until the oﬁﬁﬁr claims with the common lssue were
decided. Otherwise, you had a resg Juéieata'mn'lt, and 1f
the common issue was there, what ought to happen is that the
lower court ought not to have entered the Judgment. Maybe the
rule required him to, and the real amendment ought to be in.
5&Sb) and it should provide that where ons lssue

1s determinated snd one Judgment on one clalm involves
adjudication of s vital 1ssue in  one of the others,
this separate judgment business ought to be wlthheld so the

whole case csn go up on one appeal. That iz my unﬁarst&nding
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pletely, bsosuse

i

5f your real problem, lsn't 1t¥
JURGE CLARK: Yss. You will see when we got to
58{b} that we heve provided--practicslly, there lg one way of
reliel. We there suggest that no final Judguwent be antered
unless the Bistriet Judge, in writing, éiéﬁ&ﬁs that 1t be

shitersd. I hope that will help. I am afraid it won't cone

ot

think DMetriet Judges won't pay nmuch atten-
tion %o 1%, even a8t that, and vwhen counsel Ining around
something for them %o sign, they will probably do 1t. EBut at
least we ars golng %o try to make them consclous of the
sroblen 17 we esn.

THE CHAIRMAN: In view of that ststement of mine
that we want to mmend 5B{b), 1f we ean, so as to prevent
the separate Judgment being entered immedlabtely Ain the cases
such as I have desoribed, 1t does ssem Lo me approprlate
thet this Rule 13{1) be amended. It says, "He shall enter
Judpment on separate olalm.” It night wel) contain this
clause, "in aocordance with S4(b)," becsuse we will put s
e¢lause in 54{b) that he shouldn't enter the separate Judgment
untll he has determined sll the glalme and tried the others,

1t seems o nme, even though I sympathize with your

ides, we won'i get the thing worked out right unless we make
2 speeial reference here to 54{b), because 54{b) will have
that red fleg in it, don't you seel

HR, LEMANNT I would have thought under 5H(b) as 1%
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stands he shouldn't have entered separate judgment in the
cage deseribed 17 he d14n't have %0,

THIE CHAIRMAN: That i1z the poslition I took in that
corraapondanpe,

ﬁﬁ,rLﬁﬂsﬁﬂs He Just made s mictake, and 1 say, we
een't stop the mistakes,

THE CHAIRMAN: You osn Aif you put an express clause
in 5%(b) that 17 thers is & common Llesus, he shell withhold
the Judement on one eolalm until he hag trled the others,
hagosusae then you have ssparate appesls, and when you get wp
on the sscond appeal you havs found 1% has already been
adjudleated in the first Judgmant and there ls nothing te re-
visw, don't you seel?

JUDGE CLARK: Of course, Monte, I have féunﬁ from
experience 1t isn't =o easy to =1t up on &igh and try to

correct mlstakes as cuch. I mean, that requires a degree of

hard-bolledneas that I guess Judges don't now have, and sctual-

ly, what you have s a éﬂﬁﬁl@ﬁ% record, a complete everything
before you, and if you ave going to tell them, "No, we won's
tell you what is in our mind,* well, I heve stuek to it, but
I Juet say, why shouldn't we deglde 1tV It in all here and
1t will help the parties out--and in tﬁe_immeﬁiaﬁ@'eaga it
willl, I msan, they have, ﬁh@%ﬁ@lves; all the way up.

Mit, LEMARNt Couldn't you decide that cese that

the Distriet Judge was wrong in rendering seperate Judgment on
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the elalm that had & common isguse éith the other elaln?

THE CBAIRMANSG  That ie what I suggested, but
Aule 54 doesn't say ¢0, and 1t was natural for the judge to
do wﬁ&ﬁrhe 43d. That 33 the polint, axactly.

h MR. LEMANN: I don't think we ought to stop long on
it. All these things ars mattars of degrer. Nobady oan be
sure where to draw the line,

JUDGE OLARK: There is the adaltional point: As I
g&ﬁ; the Seventh Clreoult Just separatsd the se onsea,  You wlll
find the Soventh Circult cases, 1f you are interested, we
athted at some length over on 81, and peges 110 and 111 quote
the case. Unfortunately, the cltations got omltted and we
picked up the eltetion to Hule BY, The oltatlon is Jerferson
lectrie Company v. Sola, 122 P, (24) 124, |

THE CHAIRMAN: I don't underctand there 1s Bny mopre
in thls then of entering Judgment on one separate elainm
when he raally determines snother one untried.

M, DODOE:  That minor goinﬁ of & misteken use
of the werd "#1ing" in (a).

JUDGE QLARK: That is Paragraph 1. I was coming back
to thet. That isn's on this polnt nér@; Hr. Chalirnan.

JUDGE DORIE: I renew my motion so that digposition
can be made of 4%, I move the amendment be adopted,

BEHATOR PEPPER: T sscond it,

THE OHAIRMAN: I there any further discussion?

;
3
1
z‘
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A1L in favor zav "Ava." (Opposed. Carrled,

JUINE CLARK: Paragrsph 1 up above that.

TR GEAIRHAN:  What sedtion of Rule 13 does that
apply to, (a)? /

Juray cLARK:  {a). The use of the word "ry1ing”
1n subdivision (2) mppears inadvertent and should be changed
to "aerving” =0 as to correspond with subdlvision {2}, VYoree
over, the Pulng gederally make service of nlgaﬁiﬁ?s {other
théﬁ the complaint) the 1mﬁ@r*§ﬁf matter, snd not flling.

nuAY HORGAN:  [id you note RButledge's opinion %o

o

he n7fect that this is ambiguous, "which at the time of
sarving the pleading the plesder hes ageinst any opposing
PAFEY o o 5 o

"' pleading shdll ectate as » counterolain not the
auhjﬁﬁt of s vonding setlon, which gt thr time of sarving

N N : "y et gy W
the pleading the plender has pgalinst any opposing oarty.’

That holds in the case where the insurancs c@égang
hrought an aa%inﬁ to ganeel s poliey snd then Lhe banellelary
the very n&z% day brought an 2etlon To recover on the poliey,
and the insuranee sompany was tnateting that That wan 8
cam§u1g§rg segﬁtﬁrgigiﬂ and muet be connideared as o comﬁuiégry

gounterelain rathor than sz an indﬂp@négnh motion.

How, ono ~T the guestlions, & fuba&sﬂnaﬁ guastion,
was Wiether or not that would be 2 ;vnper subjeot of & couniere

alalm beenuss et the time the answer wag put into the Tlraet
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sotion by the bensflcisry, the other action was pending,

‘1t wes the subject of & pending aotlon atl the time the counter-

clalm pleaéing'gag served, not at the time when the original
olaim was served.  You zee, 17 this means what 1t says=, the
defendant oan always prevent a gompuluory eounterclaln by
bringing an independent action before he serves his answar.
Rutledge held thie wasn't necessarily a counterclaim.  The
two ecases wers gonsolidated for trial, and the waln guestlion
in the aetlon, as you probably rsm@mbgrg was right to trial by
Jury on the fraud gquestion,

JUDGT CLARK: I suppose one's natursl reactlon
probably is wrong sbout anything like thle, It doss zeem to
me, thoughe-snd I will venture 1%, however--that thet seens
rather 8 strange construotion.

DEAN HORGAN: X don't thirnk 1% is sirange. .

JUDGE CLARK: " ... .. shall state as a counter-
¢laim any olaim, not the subject of s pending actlon’,

PEAN MOBOAN:  "which at the time of @ﬁ?ﬁing the
pleading the pleader has ag&ingt eny opposing party.”

_ JUNOT OLARK: You are dnfining ‘bending setlon as
of the time of filing the pleading,’ and I maintaln that 1s &
strange construotion of "pending action.' I don't belleve
"ponding actlon” meane anything but pending at the tine the
present actlon is,. - |

- DEAY ﬁ@ﬁ&ﬁﬁi But 1t doesn's say that. It says,




1370 Ontario Street

The MASTER REPORTING COMPANY, Inc. 51 Madison Ave.

" 540 No. Michigan Ave.

National Press Bldg.

13

Cleveland

New York

taw Stenography ® Conventions ® General Reporting

Chicago

Washington

276

“whieh at the time of gé?ving the plemding the pleader has . ?

‘Dopsn't pleading and pleader refer to the sams persont

[\

JUDOT CLARK: Thet ia true, but the pending sction is
2till pending aeﬁign. It isn't an sction which doesn't start
until the snswer ls filed. It 15 an sction which is pending
with thle zetion.

DEAN MORGAN: Oh, not the subject of a §ﬂnding aetlon
which the pleader has at the time of serving his pleadling.
?su‘éean pending at the time -

JUDGE CLARK {Interposing): Pending with the present
netion. It seenms to me that is the natural thlng. It you are
golng to @hange_it, how would you change 1t7 Hot the sub ject
of sn sotion which pends at the time this action pends.

BEAN MORQAN: It doesn't say s0.

SONATOR PEPPFR; HMr, Chalrman, may I inquire of the
Reporter whet Lz the need for the words "at the time of
filing the plzaading®? Wouldn't the ambigulty be removed if
1t read, "not the subject of s gending aotlon which the ploader
hae?

JUNGE CLARK: The reason for puttlng those words in
wae to get rid of some restrictlions thet some gourts hed
nade. OSoma of thom said that you must always have your
counterclain in sxistence and m&ture at the beginning of the
aotion, and theve éeeﬁea,n@ reason for that L7 1t wee zomething

which arose ocul of the sane natter that was sued on and that
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simply came to maturity thereafter. |

SEHATOR PEPPEIG:  You acconplizh that purpose if you
say, "which the pleader has," which necedgsarily means at the
time that he pleads, lrrespective of the tlme when the clalm
has~arié@n. |

JUDGE CLARK: Well, all I oan a2ay is that quite
often in the Bules we tried to negative ms we went slong con-
struetions that had been made that we thought improper;. and
this 1= one place that we were éefini%aly.nggativing & COofi-
struetion the! didn't seem desirable,

THE CHAIRMAN: Heve ls a émse where the party ie .
raquired by the Rules to set up a cartain kind of claim in
his pleading, snd 1t aeemsz to me particularly appropriate that
1t must be a elain whieﬁ he has &t the time he prepares thet
pleading. |

SEHATOR PEPPER: That is 1t.

JUDGE DOBIE: ¥t dossn'y have to be pleaded at
that time,

| MHE CHAIRMAN: %o, why say at the time he serves
17 | |

DEAN MORGAN: At any rate, if the Distriet of
Columbia Court of Appesls thinks it 1@7gmbiguau$ and that
this §artiauzar.eage might well e determined on that basis,
i1t zesms to mo we can't say 1t is not ambiguous,

THE CHAIRMAN: I am o little dumb about it. Wy
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thoughts were running 3eméwhat aWRY .
JUDBE CLARK: I still say it izn't ambipguous.
THY CHAIRMAN: Would you mind telling me precisely,
again, what the court eald was ambiguous about that?
DEAN MORQAN: Wnat the court saié was that " gsancnng”
was modified by “at the time the pleading was served,"”
"e o « the subject of a pending action, which at the time
of gerving the pleading the pleader has ageinst any opposing
party . . JMe="the sublect of a pending aection.”
e PONWORTH:  Isn't the word "filing” instead
of "cerving"® Hy copy seys "filing." B
| DEAN MORGAN: It Goes, but they chenged 1t %o
"serving," Judge.
JUDLE DONWORTH: 1 beg your pardofe
DEAN MORGAN: "As ageinst any opposing partyfg
THE CHAIPHMANG I don't understand 1t yet. "A
pleoading shall state as & counterclaim any clalm, not the
subjeet of a pending actlon, which a8t the tinme of serving
the plesding . . 0 |
IEAN MORGAN:  Pending when®
THY CHAIRMAN:D  Well, the word Pwhich" nakes 1t
perfeotly plain to me «- |
DEAN MORGAN {Interposing): That ic neans claim.
THE CHAIRMAN! -« thet ”panéing action which at the

time" doesn't mean pénding action.
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DEAN MORGANt At the Sime the answer ils served, ls

XY

MR« LEMANN:  The "whieh" refers %o claim, separated
by comma. The "which" grgude limgta& “olaimf"

THT CHAIRMAN: It doesn't at all refer to the subject
of a pending sction, I wouldn't think as a natber of Nnglish.

DEAN MORGAN: I think that is right.

THE Qﬁélﬁﬁ&ﬁs I =zhould think-iﬁ mustn't be pending
2t the fine the pleading ls served. T&at 1s what 1% neans.

Wis LEMANH: That is what I would think, |

DEAN MORGAN: It must be pending at the time the
pleading la_sg?véévwis that wiat you say?

MR, LEMANN:  Not pending.

DEAN MORGAN: That s exactly what happens, you
seo, The defendant wants to get out of pleading thisg
counteraleinm 2a a counterciaims He wants to bring snother
setion. He wants to bring 1% fﬁ? lasy th&n $3,000 s0 as . to
atey oud of & Federsl court, so ag soon ss the claim lp served
ont him in the main setlon, he starta an aotion in the state
court,

THY CHAIREAR: That 1s right, and he defeats this
regulrensnt., | |

DEAN MORGAN: Then he gets out of ‘the conpul zory
counterclain stetute. Is 1Y your understanding that he ocan

do that?
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THY CHAIRHIAN:  That is my way of interpreting the

rule,
SRAR BORGAH:  That iz exactly what Rutledge sald

242

might be, end ¥r. Glark says thet it doesn't even bear that kingd

of interpretation.

JUDGE CLARK: I don't think it does, with all due
aeferenee, but still, when a great judge saye to the contrary,
that ends 1%, I suppose..

\ DUAR MORGAN:  He conceded that it was amblguous,
but he soid that was one ressonable interpretation.

KB, LEMAHN: Mpr. Dodge doesn't think thers le any
doubt sbout 1t.. I would heve sgreed with the Justice, znd so
would the Chalrman, eo 1t doesn't rest on the opinion of &
groeat Judge slone,.

THE CHAIRMAN: In other worde, I think 1t iz plain
under this ruls that before he served his pleading in whilch
he would otherwize be compelled to put in this compulsory
eounterelaim, he oan defeat the rule and not be reqguired to
serve 1f before the date.comes a»sheri he has 'to gerve the pleading,
ne startsz a pending sction under anothar gait( i think that
12 as plaln as éaylﬁght undesr géig rule.

JUDGE CLARK: I uugt be wrong.

DEAN MORGAN: 1 dian't thick 1t was as plaln as day-
1ight, but I thought it was a raasonable interpretation.

JUDGY CLARK$ I thought that it wes crepusculum,
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but 1 think 1t certainly ought %0 be changed, then, because

©thet $z esrtainly not the intent of ths Bulee., Then & think

you have to say %Which is not the subjeet of sn asction which
ls oending with the current sction.”

THE CHATAMAN: "Hot pending when ‘the ourrent aetion
1z begun." Is that what you mean?

JURAE CLARK: Yes,

DEAN MORGAN: Yes, that is what he neane--"not
thﬁ'éubjeet of an asﬁiaﬂ_§@n&ing.a

JUDGE DOBIF: You have a seeming anbigulty. A%
the same time Lt is & good thing to iraﬁ it out and make 1%
0 olsar that even a United Btates (ircult Judge can understand
it, |

JUDGR CLARK: I would generally agree with you, but
I am afrald the task ié impossible.

JUDGE DOBIE: Probably so.

THE CHAIRHAN: What 1z the objeetlon, instead of
saying, "pending,” to say, "pending at the time this cuit
is begun,” inetead of “"panding at the time of the servies of
the pleading."

Hit, LIMANN: What ;gush% objeation 1f a fellow
treat thislrﬁlﬁ in this way? Yhat ie terrible about 1ts-I.
Just ask far‘infarm&tiaﬂé—if4 he does get into a state anuét

with a sult under $#3,000, if he likes the stete court better

. and doesn't 1ike the Pederal court, snd the other party sues
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a8y

him in the Feders) court, and he says, "I would 1ike %o have

- this matter adjudicated in o stete cours"?

JUDGE CLARK: May 1 suggeat --

THE Gﬂgiﬁﬁﬂﬁ (Interposing): It arises out of the
satts transactlon, you see, and there is a‘éesirabiiiﬁy of
having 8 single lawsult,

JUDGE DOBIE: You have two actlons in two separste
courts, which iz bad,

| JUBGE OLARK: If Monte's suggestlon s correet, you
ought to take the whole thing out. I don't see any merit,
then, In putting & restriction at %higatigé;

M. LEMANN: I think that iz right, and L think we
had better change the rule, 1f you want Lo do an.

THE CHAIRMANI Make it read, "not the subjeet of an
actlon pending at the tlme this one iec begun.,® Th&ﬁ‘iﬁ what
you mean, lasn't 1t?

MR, LEMANN: Yesn,

THE OHAIRMAN: Is that your ideat

DEAN MORGAN: Yes, I think that ie what wes meant,
but I think we didn't phrase 1t properly.

JUDGE CLARK: *Not the subject of an sotion which is
pending," and we mesn pending, |

P, LEMANN:  “"Hot the subjeet of an action brought
before the inetitutlon of the sult," 1s what you nean.

THE CHALRMAN:D  Yea.-
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DEAR MOWGANS  That is right.

JULGE CLARKSY Well, we have to say we don't use the
word gﬁais.ﬁ We have to make 1t, I should think, "not the
sublect of an action which is pending at the time of the
inetitution of this action.” |

THYE CBAIPMANG That 1s what you mesn.  You will have
to phrase 1t differently.

DEAN MORGAN: I think you ean ghrase 1%, Bill,

THY CHAIRMAN:G The gquestion 1s, first, on substitut-
ing "serving® for "filing." That 1s sgreed to, sz I understand
1t. Filling may not teke place uniil long afterwards, or not
at all. All in favor of subztituting ﬁservlng“ for "riling®
cay "Aye." Opposed. Carried.

Ths pext motion is the substitution to olear up the
question of when 1%t shall be pending, to change the rule so
that 1% means "not the subjeet of an action which is pending
8t the time thils action ie brought." The Reporter will have
to frame that later.

Jﬁﬁﬂ% LONYORTH:  If the seecond suggestion thet you
are nov¥ making ;revails, that nulllifies our sotion 1n the
amendment we have just aﬁmpt@&.

DEAN MORGAH:  Neo,

JUDGE DONWORTH: Yes, becauge if the eritical time
1s the commencement of the Tirst aetiaﬁ, then thls time o7

geprving or filing is lemateriml,
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THE CHAIRMAN: That may not be smo because the action

“in the other court may have bsen pending at the time this

sult was brought, but it may have been settled.and dismissed.

JUDGE CLARK: ‘There are two dates involved heres
one, the date of the psnding setion, and the other is the date
when the elaln matures, “he date when the clain matures is
8%i1l importent. |

LHEAN MORGAN: That 1s %o take care, Judge, of &
@ﬁuﬁﬁﬁfclﬁim whieh arigses after the ﬁrigiﬂal action wasg
brought. He has = counterclaim that arose after the original
action wag brought,

THY CHAIBMANG That is iIn B very abnermel situstion,
len't 1%, arising out of the same transaction?

DEAN ﬁ&ﬁéﬁﬁ: It might be an additlonal breach of
warranty. |

PROFESSOR CHERRY: He could have a contract cage.

DEAN MORGAN: In a contract case you eould have 1%,
and a bresch of warranty that doesn't arise until afier the
original setion ia brought.

Wi, DODGE: It is soncelvable,

EAN MORGAN: Yes, .

THE CHAIRMANG Then naybe we ought %o say "not
panding when the suit began. "or- at' the tine of the service
of the ;1@aﬂing ~=make 1% hoth,

PROFESS0R Gﬁ%ﬁﬁzz Ko, y@u don't need that, do you?
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SENATOR PEPPYR: One i3 negative and the other is

- affiranative,

PROFESAOR Qﬁgﬁﬁiz If he hasn't brought suit before
this ls brought, snd 1f 1% hag matured a%t the time he filles,
he has to use 1%t as a counterclaim., That éaalﬁ cover all
cases, would it not? |

THE 'CHAIRMAN: Let me put this case to you: Supposs
 he has a counﬁgfelaim arleing out of the ssme transaction
which he hes ot the time this sult was brought, and he brings
an Independent sult on 1% so that there is a vending action
at the time this metion 1s brought, but before he serves his
pleading he dismisses that sgparate sult and when he serves his
pleeding he haen't got a pending aetion but he atill has the
compulzory counterclaim. 8o I say that 1t ought not %o
be pending--"which ls not pending either at the tims of the
actlon or at the time of the servies of the pleading," and
then you have 1%, _

JUDGE CLARK: I ﬁhinﬁ you have to éaver both. I
think that is true. Thie will do 1t, I think. It isn't the
most graceful wording, but it 1s 211 I think of at the
moment: "Any Qlalm-nnt the sublect of an motion pending

while the present setion iz pending and which . . " I think

that does 1% 811, verhaps not too gracsfully., "Any olsim not

%he subjleet of en sotlon pending while the prasent sotion is

pending snd which at the time of serving of the pleading,”
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and so forth.

THE CHAIRMANS ‘i'éaﬂ'ﬁ think 1% does because 1t may
be pending wile' the pressnt actlon le pending hut be dlsnligsed
baefore the pleading 1z served. { |

AERATOR PEPPEAS May I inquire whether anybody can
concelive of & pleading stating & counterclalm which the
pleader has net got agsinst the opposlng party, becauwss 1 1t
1sn’t possible for a ylgaﬁér to atate s clsin that he has not
got, 1% 19ﬂ;§ neeessary to 1imit the raguirement to cases
where he hag it. Why sre there two timea?' Why isn't the
only thing we are eénaﬁrneﬁ with the existence of & counter-
elain not the subject of an action panding when the aotion
in quesntion was brought, end when you have no such psnding
actisn, then the pleading must state the counterclalim;
and of gourse Lf he hasn't got a counterclaim, he can't
state 1%,

| THE CHATAMAN: My ldes would be to regast the
ruls and aay «=

SERATOR PEPPYR (Interposing): Am I not right about
that, Hr, Reporter, that 1t ts supsrfluous %o state that the
plaader muat state a counter clalm that he has at the tinme
he pleads? VWhy not Just say he must sta%e a counterclaim
which was not the subleot of the sult pending when the sult
in question was begun?

JUDGE QLARK: Well, you sre in overy way'righ%
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excert one, You are logleslly right and you are grammatically
right, but unfortunsteoly, you ars not practically right. The
rengon I say that 1z that the gourts are foolish and they
ralae these guestlons. a

TENATOR PEPPER: But what we ~= |

JUDSE CLARK (Interpesingl)! What would you do with
¥y, Yorgen's cane of & later breach of warranty? We wanted

to include 1t under the Uodes. The eourt sald, "Ho, 1t wasn't

2 breach at the tims the actlon was brought,” and ws are trying

to hit that osze. We are trylng to be sure to negative that
caze, HWe did negative that oase hore, 1 think, without any
doubt. IT we take thet out now we are in somewhat worse

posltion than before becauge 1t would be thought then, I

suppoze, thet we dscided thal negativing that Gase was not

wlse.

DEAN HORGAN: Do you think that ie trus, Charlie,
when we have {e) in?

JUDGE CLABK: Haybe, I don't know.

HR. LEMANN: Would thic accompliszh the change
that we were orlginelly dlscussings that the Iirst three lines
read as followst "A pleading shelli state aw a counterclsin
any cleim not the subjeet of an acgtion pending ot ths time
of iling the plesding, which at that time the pleader has,"
eto.?

JUDAR GLARK: OF course, that allows it %o go into
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‘any proviaslon --

2490
the state court, whick I should think is undesirable 1f w» have

PHE CHAIRMAN {(Interpozing); That allows you to bring
sult in the state court after this aetion is brought but
before your pleading in At ls nerved. ‘ :

CENATOR PYPPER: Hey I inquire agaln, because 1 guess
I anm etupld about 1%, but 1t seens clear to me. Hay I inguire
&g&iﬁ what the sltuatlon would be Af you left out the words,
“ut ihﬂ time of filing the pleading,” and then fooused upon the
proposition that the eounterclsim that we are talking about
ia the .one Whieh was not ths subject of & sult pending when
the setion in gusstion was begun,” and the requirement w&r@-

that the pleader heving a counterclaim must, when he pleads,

set 1%t up? How, 1f thie adiitional breach of warranty has
ogourred, he must set it up under the rule, ,

THY OHAIRMAN: Even though he has a sult pending in &
stato court?.

SMNATOR PEPPER:  No, no. If there ls no sult at
all. If there ia a sult at all panding slsewhere at the time
this actlon iz brought, I understand that (a) doesn' t apply.
If there 1s no aectlon pending in the state céurs, then this
section doss apply. |

THE CHAIRMAN: There 13 only one hole in that,
Zenator. You say that if the countaereclaim isn't pending in

an independant sult at the time this action 1eg brought.
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Suppose at the moment this sult iz brought and before the

pleader having that ecounterclalim is ragulired %o plesd hie
zge, he Jumps into the stste courd with s 2ult en hls counter-
claln and 1% is pending, not when the sull was brought but
when his pleading e sepvedt

SENATOR PYPPERY  Then thils ruls applies ﬁngﬁ requires
him to et up the counterclalm, booause -- |

HE Qﬁﬁiﬁﬁsﬁ (Interposing): Ho, s¥eouss ne. As you
stanted the rule, you said expressly, "not pending when this
s:lt 1z brought.”

OENATOR PEPPER! My understending ls that the
Heporter is desirous of naving thiz zo phrased that the tent
of whather the counterolsim that you ars talking about e to
be made the sublect of setlon whileh 1s the instant aoction, le
one which was not the zubjest of eny other indepsndent aetion
2t the time the instant action wes brought., If I am wrong in
that, the rest 1 have %~ say fellg, but ien't thet tho casel

THE CHAIRMANG I ralged the polnt in complisnos wilth
the striet language you stated, thet there mlight have been no
pending actlon af the tinme this sult was brought on the counter-
glalim, hut batween the tilme this 2ult was brought and the
date when the fellow having the counterclsim was required to
plend, he Jumped in%e the afate court and got his clain
pending. |

SUHATOR PEPPER:  If that happens, Hr. CGhalrwmn, the
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~casge falls squarely within this rule and the pleadsr, when he

pleads, héving that other counterclalm, whether he has brought

" @ subreguent suit or not, must plead 1t under this rule,.

THE CHAIRMAN: I am afrald I don'y apgree witi you
wien you word the rule so that the tesy ié whether his counter-
elalm le pending when this sult is brought.

DENATOR PEPPERT  That iz only whethsr you need take
ascount of the countercleim at all., If it ls the subjeot of
a8 géit that is pending when the instant setion iz brought,
then we forget 1t. There 1lg no disposition to 4lsplace &
Jurisdietion of another court which is already attached, but
the juriedlotion of this court of the counterclainm attaék&a
the instant the counterclalim comes into exiastenge 1f 1% 1s not
the subjeot of an snetlon in another court, and it is in that
egnﬁiggéﬁay that the rule requires the pleader to zst 1% wp.

JUDGE CLARE: OF course, 1 hava-anasﬁer ob jection,
the same ons I stated before. 1 think, Senator, you ﬁéait
take 1Into consideration the history, which is in goneral that
at common law you sre not supposed to bring in anything except
thet whioh has matured at the date of suit. In equity, the
theory was, you go up to date of trial, but st common law you
d4ic not,

SENATON PEPPER: I know,

JUDEE CLARK: Therefore, courts have construed that

having a counterolslm in the light of that common law rule,
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andé saying 1t means having s counterclalm when the rights of

the peritles are Pixed, e.g., when the setlon was brought, and

1t wes Deecause that was lmported In snd Lecause we wanbted

to negative 1t thet we put this in, I you don't put it in,

you don'y negative 1t. That 1s zbout the long and short of it.
MR, LEMANN:D I would 1ike %o wske snother try on an

emendment.  Make the Tirst three lines read this wayt "4

pleopding shall state ss a oounterciasim any cleim not the subjaet

AT sn setlon pending at the time of the serving of the comw
plaint which at the time of 7iling the pleading the plesder

has.” As I understand 1%, the general rule will be that you
must “ile 2 gounterclalm growlng out of the same transaction
aned there will be only one exeeption to 1%, namsly, 17 you

heve an actlon sending at the time of the serviee of the

o

somglaint,

PROFEESOR CHENRY: Filing of the complaint,

o

¥R, LEMANN: Or f1ling of the complaint. I don't
know whiﬁﬁe |

MR, IORETY  You have ?tb countervialin,

Mo LUMRNNT I hed 1t "filing.”  Hr. Dodge changed
1t to "serving” nnd you change 1t back to "filing.”

arey

tyen thourh you brought a sult in

anothsr court between, you think in thet case you would have
to flle a counterclainm under that languagel _ *

THE GHATHMANG Mo, you wouldn's.
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AR LEMANN: I dlan't oatoh that.
Hite DODURS  What would becone of & sult which
you brought betwsen complelnt snd answery . |
JUnNGE EBIE:  Afger serving the eomplaint?
MR, DODGES  Yea, |
HR, ;Eﬁéﬁﬁz You %0&1& have to flle it because, as I

2eld, the general rule 1s that you must 7ile the eounter-

glain whers 1t ErOWs Out of the usnme transsction. You have

only one exception. Unless you can bring yoursel? within that
eXxception you have to file ﬁ'ecunﬁarclﬁim.

SENATOR PEPPER: That 1s olear enough.

¥Re DOPGE!  Isn't the confusnion whore he has brought
already snother action between complaint and answer?

SENATOR FEPPER: I don't sse that thet makes any
eonfusion, | ‘

JULCE DOBIE: I don't think he ought to be pormitted
to do that. I think thet is what the Reporter wants %o avold,

FiRa LEMANIN: Your point iz, if he briggg himsels
within the &geeg51an, if he has an soticn which he dia bring
befors the service of the esﬁplaiﬁt, .. he has therefore
brought himeelf within that exeeption, snd y»t he mlght dizmissg
1t afterwarde. I think that mlght be possible, He hag
brought himsel? wlthin the exoeption. I would 88y you gould
at lesst argue, having brought himaelf wilthin thsf@xeegtian,

he 18 entitled to stend within the exception. You reply, "Well,
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he got hlmsolf within the exgeptlion but when he dismissed his
sudt, he ought then to begome réwﬁﬁﬁjaetﬁﬁ to 1t. Is~that the
polint?

THE CHAIRWMAN: That iz the point, and Morgan canlled
attention to the fact that eounterclalms in contract and
warranty cases might arise between the date of the sult snd
the dates of the §1eading..‘z suggested that that wasn't
‘?fgbaélgs but he ﬁgys 1t might wzll ocour. |

“ JUDGE CLARK: Could I make another suggeation?

THE CHAIRMAN: Yes.. |

JULGE QLAME: Prgf@asér Hoore has been working on
thise Thiz now would strike out the words,"not the gubéé%%
of o pending actlon," whare they occecur, and thsn st the very
end after the word “Jurdsdietion," sdd thie! "Provided the
pleader may, but nsed néﬁ, pleed & eounterclaim which was the
subject of & ponding section at the time the present mction
was instituted,”

YR LEMANNG  “Present action" ls bad language, I
think.. |

THE CHAIRMAN: Thet 42 2 detail. .

MR, LEMANM: I think the best thing to do, 17 we
know what we want, la to adept a motlon saying what shell be
sllowed snd what shall not be, ond leave the wording of it
to more eoriticel study.

THE CHAIRMAN: Let's accept that suggestion made




1370 Ontario Street
Cleveland

51 Madison Ave.
New York

The MASTER REPORTING COMPARNY, tnc
Law Stenography ® Conventions ¢ General Reporting

540 No. Michigan Ave.
Chicago

National Press Bldg.
Washington

along thet line, with the understanding that -
MR. LEMANN (Interposing): Hay we heoar 1t apaint
JUDGE DOBIC: Let's see 1f I understand Mr. Lenann,
17 =0, I am in sgreement with him, Here i3 & complalnt tﬁaﬁ
is served on me. ALf I have a clalm, then, :wﬁkch is the

zubjsct of compulsory counterelaim, 1 can't, lnstead of putiing

that in my anewer, but befors 1 flle the snswer, rush oul

gﬁa §11e an Aindependent sult,
| M. LEMANN: That iz the prisasry purpose of the

change, ao I uﬁﬁeﬁgzanﬁ‘it.

JUDGE DOBIN:  Well, any amendment thal encompasges
that objeet, I am in favor of.

MH, Lé;é%%: The only complication 1 can see has
peen brought in by this jdea of dismissal, I would like %0
4o 8 1ittle thinking aloud about thet and see how you can
shut the dooyr complately. Supposs §§§ puit 1s brought agsinst
me in the Pedersl court and at thet time, the time the sult
1w Piled, I have pending in the stpte court a clainm growing
sut of tha same transaction; we are all sgreed thab I shouldn's
be compelled to abandon my state court sult. That, I
understand, would be within the exception, and 1 needn't
gounterclain, then, in the Federal court. I would be within
the sxeeption. Now, 1t lg =ald, #Well, suzposs you ﬁiﬁﬁiga
that sult in the state court before you File your ploeading

in the Federal sourt; you then ought to have loat your
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exception, and you ought to plead & counterclaln.”

suppose L don't dismiss 1t until after L #1led my

answer in the Pederal court; ars you going to say then that

1 nave evaded the Rules? 1a thet = falr inguiry?
| Junes poBIN: X would say no, thal you don't require

dsemizanl of & stabe sull bubt you do forbld the pringing of

a&ﬁiaﬁrin e state court after vhe complaint ls served on You.

SENATOR PEPFEFt Hay I etate what 1 understand

Mp. Moore's supgestion to bed that (a) should read thusi iy

pleading ahall state ns A counterclaln any cinin which at the

time of serving the plending, the plonder has ngainst any

cas out of the sene transsection or

ocpurrence that is the subject matier of the opposing

party's claim and does not requlrs for Lts adjudlication the

presence 0f third parties of whom the court eannot acquire

juricdioetlon, provided that 3T at the tlrme the actlon was

wrought the pleader nad n counterclalm whieh was the aub jaet
af a eult pending in snother court, he may st his option seld

1t up in the sction thab we esll the instant sotion,”

Tsn't that 163 ‘

JuneE CLARK: That is the glst of it.

SEHATOR PEPFER: I dlan't mesn the language; but 1%
t1g to strike oud 1y the body of the s@atiﬁn the pefarsnce
ﬁa'ﬁh§ §§n§gﬁay;§f the othar ﬂetiﬁn-&nﬂ relegate the provision

with reaspact % the pendency oF apnosher action to 2 proviso

d
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and nnke the proviso read In sueh setion that 1t is optional

but not compulsary with the pleader, Is that porragt, MNr,

Hoore?

PROFRER0R MOORET Yesn,

JUBGYE DOBIZ:. I will sgres $o E&ét and Lleave the
precioe wording of 1t to the Reporter,

TEHATOR PUPPERG It meems to me a very senaible
augeaatinn,

JUUGE DOBIE: I make that motlen, Senater, L7 I may
steal your ldea, Just to gst At before the EPOU,.

SERATOR PEPPRR: 7 will eecond 4t.

THE CRAIRMANY  Any further discussion? That eliminates
the requirement that he shall plead his countorclalm 47 4
arote betwesn the date the sult wae brought and the date he
serves, doesn't 1t% We are dolng that with our eyes Open.

ALL in favor of At say "Aye.' Oppossd., Carried.

JUDGE DONWORTH:  Mr, Chatrmen, I on sorry o agk
rermlssion to go baek 0 & matter that wan dis sposed of Just
as 1 arrived here, but I should liks to got some information
from the Peporter, I refer to the point that judgment nay
be withheld whers thers are opposing claime, provided the
undetsrninad natiors -

THE CHATRMAN {Intorposing)t We didn't sottle that,
That comes up under Rule 54,

JUDGE DOWYORTHS  Then I ocan withhold my comment?
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ST GHAIRMAN: Thst part of it, yes, will be
dealt with under Rule 5%, 211 we did about this rule was
simply to say that ssparate Judgment shgll be antered as
provided in 5%, =nd we left that question for censidersilon
uncer Rule Sk,

JUDGE OLARK: Judge Donworsh, this is guite lmpor-
tant, and 4f you ' want to lock shead you will find
diccussion ot pages 185 %o 181 and a reae&mgnﬁaﬁisﬁ_saﬁgerﬂing_
5% at the foot of 150,

Junar DORWORTH: T wanted to ack the Raporter 1T he
had in mindg s recent decision, I think, of the Hupreme Court
to this effoett Where an inszurance company brought a sult
?gr'egnﬁ%ziaﬁisﬁ of a polisy and the defendant anewered
by sehting up s counterclaim to recover on the polley, the
Metriet Oourt ordered that the equlitsble issues arlsing on
the first conplaint be tried first, and the Sugireme Court
declded thet that was squivalent to the granting ol an in-
Junction under the old statute which cays thet when an
interlocutory injunction is granted, an asppeal lles dlrectly
without walting for further proceedings. You have that iﬁ
mind?

JUDEE CLARK: Judge Donworth, I think we can say
that we hove shed s tear over that declslon almost every
fifteen pages of our minutes., I think 1t is the nost un-

fortunste and undesireble declsion. 1 “don't think 1t gulte
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affsats this current thing, bulb I thin: what 1% does l2 S0 2By,

in effeot, thet we believe Lhatl 1aw and equity spe still

separate things. |

Yes, I kmow 3% all right. I wrote and congreatulated
Arthur Vanderbllt for baving cucaseded in winning & poor:
sult.

JUDGE DONWORTH: Let me Just finish my shoughbe.
I¢ trere i the §§€u&tian that we heve been talking ebout,
1en't 1t proper for the gourt, when 1t decides the ogulisble
tgsuee on the sult for sancellation, ﬁa pre-judge and
determine the other matier, snd mugt 1t hold ite Judgment
in the cancellation sult simply besause the defendent lafer
on L& polng te be heard perhsps on the other natter?

Hy point ls, 1T, iphorently, the determination of .
the Tirst issue doss bar the second igsus, 1% ought to bar
1t and you ~houwldn't be compelled %o hold open.

i CHATAWAN: We will bear thei in mind, but as I

61 befors, that hacn't been deanlt with end 1T comes up
under 54(b), "Judgment st Varlous Ttages,” and we will take it
up and bave 1% in rind.

Junon DOBIS:  Certelnly, 1f that cencelled the
policy, that proetieelly disposes of the claim under it.

eur GHAIRMANG T think we ought %o atlek %o the
arder of the rulss here unless wWe BPe making one amendment

thet neeessarily affecta another sule later on, =nd we haven't
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done that in thle case.

Anything more on 1%, Mr. Bsporter?

JUnar CLARK: I think we have cgoversd averything.

THT CMATHMAN: Does anybody on the commlttee have
any further suggestions on 137 If not, we will pags Lo
Rule 18, "Third Party Fractice.”

JUDGE CLARK: On that, we have made a substantial

supgestion, and 1% 1z one I ghould think perhape the commlttes

wﬁuiﬁ want to eangiéar with some cars. It is our impression,
on the whole, from the omses thet the attempt to foree &
defendant on the plaintiff--that in pﬁfh&;s a 1ittle
metephoriocal but that le¢ the general ldes-~hasn't been very
sugesssful and that 1t has produced more croblems than
varhaps 1t has solved, snd nome of thé preblens are serlous
and really may affeet the rule peonerally. I am referring
now to quootions of jurisdietion. 1 think there ie danger
that the ecourt, while retraating from some of the problems
we put hers, may harm the msjor part of the rule. So wa bring
up junt & guestion that we perhaps may be rﬁﬁraéﬁlﬁg.

I think ¥r. Dodpge originally sugpested thls in
connection with ¥y, Pitz-Henry Smith in sdmniralty. At any
rate, that is the idea. It doesn’t ssem %o us to work out
very wall; I xnow I hsve had zome oasesn, and we don't think
there is very much you ean do if a plaintif? won't accept

8 new party.
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THE CHAIRMAN: And doesn't went to sue his.

JUDGE CLARK: Yes.

DEAN HORGANT You shink that is a matter of sub-
stange o eam?gﬁ him, if he dvesn't make him 8 party?

JUDGE CLARK: That is what we héid in this Hew EOPE
gass, this Thompson v. Cranston.

DEAN HORGANY Yes, I am afraid 1t is sububancs.

THY GHAIRMAN: You have strisken out the words, "or
to the plalntiff," on page 39 of your report as your proposed
amendment, and you have added the clause, "and may assert any
olainm which he may have msserted In an orlginal aeﬁicn.“

JUDGE CLARKS VWhat we heve done--l think this 1s a
good way to pud 11 The original defendsnt cen bring in
only & party ageinat whom he is golng to make zome clelm.
After he bhas brought him in, the plaintiff then has tho option
of making a clalm, LT he haz any, sgainst the party brought in.
But that 1sn't s oondition of bringing hinm in. All the eompul-
gion there-canbeon the part of she origlnal defendant is to
pring in qamebgﬁ&lt@ answer to him,

PHE CHAIPHMAN: That sounds raa%@nahle.' The only
guestion, then, is whether your éménﬁ&an;g have the desired
effect; lon't 487

JUDGE CLARK: Well, of course, in my mind I think
that 18 true., HMaybs Hpr, Dodge wants to say a word for the

original supggestlon,
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THT GHAINMAN:D  Yhat I mean 13 whether the wording
a8 you nave 1t carrlies out your purpose ag far ss the Rules
gan earry 1t out, That is our rroblem, .

JUDGE CLARK: I think probably it might be n matter
of poliey, Tiret., I don't know whather the conmittes 1z
agraeed on the polioy.

THT CGHAIRMANY Haasn't your court held that vou oan't

*ﬂh

"sndant on a pleintifse?

JUDGY CLARK: Abs@luﬁaly,

THE OHATRMAN: That you esn't foree a new defendant
on & plaintiff when the ﬁ%f@néaaﬁ brings hin in &s a2 ¢lainm
againet thils man?

JUDGR CLARK: That 1a whet we held. We d3d it,
saying we had to follow New Yark 13@.4 Hew York has held unﬁar
thelr Jolnt centribution statute thet there 1:n't any Joint
contribution unless thers lg & Joint Judgment, and they
have 2leo held to the eorollary of that, thet you can't get
& Joint Judgrent unless the plaintlff wents to get & Joint
Judgment. %o thers really in no econtribution unless the
plaintlf? bas orgenized the case in such 2 way ss to get 1t

In our particular oage, that Brown =2nd Cranaton
gaue, of course Eﬂag.ﬁﬁﬁZﬁn‘t do 3t beeause Brown was the
9a35ﬁng@r;iﬁ the oar driven by a relative of hilsg, and there
were two cmaers, In one omse Thompaon was the exsculor and

the third party wanted to bring in & sult sgainst Thompson
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as an indlvidual., OFf course, they weren't going to sue enoh
oths=r there unless they wers forced to.

0OFf course, there ls anothsr problem there. In that
case we decided ths lstue on the basle only of the Hew York
contribution statute which sald that the New York csﬁtrﬁéﬁﬁiﬁﬂ

statute wes nueh that you couldn't require contribution 5%;@

ant 1t was the plaintlfif's option., That was state law and we

- hed to follow it. I might say Judge Augustus Hand, who wrote

“the aselsion, sald he thought 1t wag an swful situation. He

kept the case for a Qﬂuﬁiﬂ of monthg. I was on it with him.
I oeild If he could szes any way of improving the Hew York .
gltuastion, I would go along with him, The result was very
unszatisfactory, but he declded 1t was too much for us under
the NHew York law.

That sounds 1lilke what might be termed substantive
law, but also nots there ig & Jurisdictional guesti-n there
that is not éasy. 7The trisl court held in that case, ns an
addl tlonal ground, that, there belng no dlversity of Cltizen-

ship between Thompson as executor and Thompson himsel?, thay

both living in Pennsylvanle, that there would be no eclainm.

DEAN HMORGAN: I know thet lg a very troublesonme
questlon on Jurlsdicetlon.

MR, LEMANN: This is n case where the defendant
says, "You heven't any cleim against me, but you have & con-
plaint against X.* A

THY CHAIRHMAN: Yes.
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DERE HORGAND  Both agrinat me snd X, but no Contribu-
Lisn betvesn us,

Hite LEMANM: Let ne BO out and bring in snd hola L

JUNGE CLARK:  You coulld have your sltuation, but the
sltuaiion bafore ue wasn'y quite that. The defendant sald, "I
may be Glable, but X also is ilable, and I want hin hers
wOrking with me, |

THE CHAIRMANI By 3 aaven't any oleim agalinet X,

JUDGE GLARK: He wanted to say he did havey that la,
he tried so 88y  that aﬁﬁ@r the Hew York atatute, he hag
contribution, but the New Tork ﬁﬁur% had ssld that thers wasn't
eontribution uﬁﬁii after  judgment. .

THE CHAIRMANG That s what I say; he hasn't any
elaie,

UBAEN MORGAN:  He wants to gat it 2o thape will be a
eleldn, booauss 419 there 1s a joint Judgment ageingt them hefﬁill
et oontribusion andar the New Yok statute. I want s Jolnt
tort feasor in hersjunder suah eiroumstances 17 I get a
Judgment then zh%ré'ig contribution batween Jolnt Judgment.

| M. LUMANN: Leaving New York aside andg lga?iﬁg &ﬁiﬁ%.
the ;@su}iﬁrity ol Hew Tork, isn't thas vhat the rule on that
second phaee intended to poErmitt
- DEAN MORGAN:  Yes,
MRe LEMANNY  PLAINGIFE sues defendant and defendant

says, "Well, I deny 1iability, but if I am Liable, X 4s
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oqually liable and I want him to share.” Instead of saying,

as he night have snid, "I 1 am ligble, I want X not nersly to
shiare DUt to exonerate me end pay ne," he saye, "k went X not
to take 1T all, but to pay part of 1s.t Isn't that oxactly
what we, in drawlng this rule, would hg?@lnaé in minal

THE CHATRMAN: T understand the trouble in that cese
was that under she New York rule his olaim agsinst Xe-the
ﬁé?ﬁﬁéﬁﬁ%;ﬁ clalm spsinst X--dldn't exlet when he brought him
in., 1% ﬁﬁiy existed and arose after the Judgment wae entered
agaiaég the defendant by the plaintiff. One of the quirks
about 1% was that at the time ho brought in this X, the
defendant brought him in ms a third party. The defendant
didn't then have any elelm againszt X, It wes 1ﬁ antleoipation
thet he would have ons thet he brought him in. That was the
theory, wa:n't 1t?

Jungy: CLARK: Yesn.

HH. LTMANNT We wouldn't want to chenge the rule %o
avels tha® kind of onse coming up, perhaps, in o state wheve
the Hew York rule didn't sxist,

JUDGE CLAMK: Yes, but I don't think this wowld.
Fenmeylvanle, ag I understand 1%, allows acnﬁributian more
freely and there heve been some Federsl deolslons there, But
I should suppose that under the shangs we have suggested,
thnt would =%i1) apply. Here one defendant is cued. He wants

to bring in asnother defendant and he says, "I am entitled
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to contrlbusion,” so he hez a o¢lalm in his own favor. He dossn't
then =ay anything, and wouldn't be allowed under this version

to say anything sbout the plalntdff's olsim sgainat him. It

= Just his own aounterolaim for econtribution. I thinv that
would be mll right, it_w@alé be cever@d.;

DEAN HOHGAN: What Monte is saying ls ﬁh&@IWe intended
originally to bring in anybody who wee lisble $1§ncr to thﬁ
defendant or llable tﬁ the plaintiff, didn's we?

JUDGE CLARK:  Yes.

DEAN MORGAN: We intonded Just what we have hsre,
end now we heve two questions arising. One is Jurisdictional,
and the nther as tn whether we haven't got into substantive
law.,

_ HRe TOLMAN: Mr, Chalrman, mey & eall your attention
to another feature of this proposed way of meeting this situa-
tlon? This rule esme to uz from the sdmirslty practice. An
aumiralty lewyer suggssted 4t to usz, ?hlé rule ms 1t 4a

now, to the plalntif?, has been in f&?ée In sdmiralty for n
huandred yeare, If you ﬁaka this amendment ﬂtriking out tn@
words, "“to the p}ain?iff,” than you obliterate this ;ayg

of sltuation: Here 1s 2 sult, for- iﬁgtgnee; personal injury,
brought by the plaintiff agalnst A, A says, "I em not th@
peroon who conmitted the tort, X i¢ the man. I want him
brought in here because he 12 the man who iz liable to the

plaintiff." And I don't think thet these cases that present
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this trouble have ari%@n in that type of situation. I think
this amendment should n@t take away that simple form of renedy
neeting a situation. X think we should take care in that
sltuation, becnuse 1t ceems to me 1t 18 a very importent
short-cut to Justice, It is not only in a tort, It i: in a
contract. The question migﬁt arlse ln a contraoct, "I an nog

the man who nade that contract. B 1s the nman who m&é& that

“rgaﬁﬁraat. Bring hin in, He 1s liable to the plaintirse,®

JUDGE 208Ir: I night arise, mightn't 1t, Hajor,

in 2 sult where & suit was brought agalnst X, for example,
and X might say, "Yes, 1 signed that but I‘ﬁigneﬁ as agent of
the eorporation snd the liavility 15 on the ecrpordtien and nog
the agent" ¥

| THE CHAIRVAN: ?he‘traublé with your suggestion seems
to me thist You oite the admiralty practice. Of course, the
Federal courts have Jurisdietion in admliralty cagses and they
don't need any diversity of eltizenship, and ho queation of
Jurisdiction arises, The trouble is in these cases that aren't

admlralty, there is a very serious jurisdietional question.

I you bring in a third party against whom the third party
plaintiff has no claim at all and say, "Here, the plaintiff
must go after the third party," and we will 8ay that there ig
no diversity of cltlzenship between the plaintif? and the

=
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thlrd party =t all, in an action in an admirsliy ocase gau have
this very asrious guestion of Jurisdietion, and in admiralty
you are not confronted with that, and one of the difficulties
about this thing is that vou ars Toreing two people in to a
Federal ocourt %o try an issue between th@&tin uhich thuare are
no Tedersl guestiohs involved and thers is no diversity of
citizﬁﬁshi§g
JUDOE DOBIN: And 4f thet defeats the Jurisdietion,
Genersl, that woulé work s very great hardship on the plaine
tiff. I brought a sult, say, againat Morgan in whioh the
Feders! Dlstriet Court has complets Jayigﬁiesian, How Earg&n
somes end brings in snother Virginian., If that does defeat the
Juricdietion then he has thrown me out of the court in which
I wae quite propesly, Prankly, I don't think 1t ought to
deateat the Jurisdiotion.
MR, LUMANN: It would only shvow out tha sult
of the plaintiff sgainet the second Virginian., It wouldn's
throw out the wuit against Horgan. He couldn't rorce the
plaintif? antirely out of court.
In 1istaning to the Cheirman, 1% has occurred to
me that one e¢onsideration, one argument, might be, "Well, ir
Ay the third party.brought in, wae s cltizen of the LY
stete as the plalntifs, the court would not be able to
entertain the sult of the plalntifrf against X, but that might

net alwayes happen, snd that might ret in itaelfl be s resson
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for abandoning the rule. I think at least the argument to
that effeet could be nade,

Ya realize and sey we cen't change Jurisdietlon, All
that would heppen in the cass the Ghairm&n‘$§§§ﬁg@g,ar in the
caze Judpe Doble supposed, would be, In ﬁh&% partlenlar 0RNEQ w~

THE QHAIRMAN (Interpesingl: I puess you are right,

¥R, LEMAEE: - ¢lalm againest X would go out, snd in
the otheyr casss 1t Qﬁalén‘t‘ The way 1% could work, we would
be leaving 1% to work, That would be the argument,

DEAN HORGANI  The other question 1ls one Qflﬁuhﬁﬁﬁnﬁﬁc
Juppose thatl theve s a requisite dlverslty and you try %o
comprl the plaintiff to stete hie olalm ageingt thls second
Dersong you say the common lew rule is thet he hes aright
to chooge which of the Joint tort feasors he will sue. YWe are
ehanging it now by this rule snd eaying he must sue oo many
of the joint tort fessors as the orlginal defendant in the
gui% brings in., We did that'in this came, in the original,
practieally, haocanss 17 hg‘ﬁién's, ha wouldn't have any action
left, Isn't that right?

1P, LUMANN: Couldn't the plainsiff eay, "I don's
want to sue X, Af my elalm 1s apsinet X; as far ag X le
goneerned, I like X; hs is my eon op ny brother or my rlend;

I don't want to sue X"%
BEAN WORGANT ALl right,

MR, LEMANN: "As far as ¥ iz concernad, you osn
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jugt count X out. I don'y %ant X." But that mlght be a
sircumstanes that the court would take into aceount, ﬁerhags,
in detsrmining whether the original defendant wag liable.
Maybe they w@uiﬁ'anﬁ maybe thay wouldn't. After all, 1% would
be & guestion of fact. ALl the defendant is saylng is, "I am
not responalibla.”

JUnGr CLARK: Of enurse, he oan éay that, and that ia

‘an anaswer to Major Tolman. He osn say thet without bringing

anybooy in. He can always say, 'This ten't my contract; X -
41¢ 1%," without saying to the plaintiff, "You have to sue X."
He can say, in effsct, "That is your funersl.” |

Now may 1 suggest this: This 1s really the real
reazon Tor the suggestion. I frankly can't see any case where
that actually works. I have looked over this and on the
oases asctually put up to us, I Just don't =ee that we ocen
maks 1% work. Of oourse, you may say, "Well, all right, it is
there =nd there may arlss zome unknoun case we haven't
thought of ," and so on. But the difficulty is, 1t is an
invitation snd we have to astruggle over 1t. It is a very
natural invitation. Any defendant 1s goilng to say, "Well, thils
1z marvelous, I will get comebody in nnd then I will try to
unloed on him," and therefore, you have had them trylng it
right along--this Brown and Uranston case where they even
trisd to get certiorarli out of 1t, they were so sure they could
got somsthing out of 1t, whereas 1t dicn't seem to us they had

any chanes at 2ll, really.
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Hit. DODGE!  Doesn't our rule as 11 stands leave it
optional with the plaintiff whether to exercise suit apainst
the third party, and the courts have held generally tﬁaﬁ ne need
not exerclse that right at all? | "

JUDAE CLARK: You say generally. I think thay have
held universally. Thet 1s, 1% ceems to me that as Lhe rul &
stends,all it does s eﬁﬁzag@.

M. DODGED  As you say ¢ somewhere, you tender a gaa-
¢1bls defendant snd the plaintiff mey accept him as such or not.

DEAN MORGAN: You leave 1t with him. With your new
suggestion, do you allow the defendant to be brought in and
ﬁ%ﬁéé?éd?

JUDGRE CLARK: Well, you msy say that there is #u kind
of implled tender. That le, the plaintiff can olaim against
him when he is in; that 1=, the defendant can't ask any
bringing in except on his own hook, s0 to speak. But after
he le in, then the plaintiff mey make the olaim if he wishes.

THE CHAIRHMAN: As I understand the situation, the
quastlon ls really one of substantive law. It isn't & matter
of substantive law right in that c¢ase to declde whom he will
sue znd whom he won't.,  Under this ru3@ it works 3@1? way, if
1t works at alli The plaintlf? hasn't hed the idea that he
wants to sus X, but the rule works so that the defendant goes
and brings X in anéexhibiﬁs him to %he plaintirfrf, énﬁ the
plalntiff, while he ﬁiﬁn;% want to sue him in the first place,
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anys, "Well, I guess &0 long &8 he ig.ﬁgr@, maybe I will tackle
glm,“ and Lf he doesn't teke that position then ¥ poes oub.
1zn't that Just what heppefs? -

up, LEManNM: He ﬂ@eaaiﬁ have to iake him, That is
the snower, At seems to ne. |

?Eﬁ CHATRANY  When you actually bring hinm in, you
gsort of urge the plaiﬁtiff o play along, and somatimes yéu
hope he will, snd that 15 about all there Lo to the rule.

wn, LUMANH: It seems to me that 1o the answer %o
the argument that 1t affocte the substantive rights of tho
plaintiff, It doesn't fores 1% on him.

 oEAM HORGAN: Tsn't 4t useloss, when 1t doesn't
foree it on him? |

wi, LYMANNI  That is the whole polint; 1 think 1%
comnes cown fo thet. It is a useleoss thing. Ave thare any
cases in which it hae bappened snd the glginﬁiff has selid,
"Well, 1 aw awfully glad you brought this fellow X in®"7 1
never thought of that,

e CHAIRMAN:G  Your point 18, instesd of bringing
him in by an impleader provision, defendant ought to walk over
to the plaintiff's office and make the suggession informelly
and try to urge the plaintiff to bring in the other defendant,

vP, LPHMANH:  That w&sﬁ*ﬁ my sugpestion becsuse at
the moment I am inﬁiiﬁeﬁ to think the rule doesn'ty do eny

herm and it may not do any good, but the jurisdictional
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argument doesn'y worry me because 1 say it that happens, that
is out, ana I say the srgument about interfering with
substantive rights tdoeen'yt bothar me beecause you ean 't roreae
him on the “?azn?iff B0, the only f@;nt really left, to my
thinking, 1« whether 1% amounts te anything practionlly,

| JUDGE OLARKS  Of course, T will o 2gree with almost
all that Honse eBys exeept the one woint whiah sesme t0 ne to
‘be iﬂf@?ﬁ&nﬁ I think 1t does » great desl of harm., I think
J;o st * motion in ¢eurt ie harmful, This le, frankly, Jjuat
& trouble-bresder. It holds out an inducement to defendants
which Just 1sn't 80, but they are a%ng Lo try all they onn 0
40 1t. I think the Chalrman'g guggestion of calling up the_
Plaintiffts ofrice or the counsel and saying, "Way don't yoy
bring him in?" ig a good one. OFf ecourse you ecan do that.
And in a way when hm tries to sign him in even under the rule
s changed, his 4s making an offer. The only thing,.ag the
rule now stands, 1t seems fo glve something very definite,
and 1t deesntt,

HR. DODGE: T think the emendment proposed 1s a very
good one and I move 1tg adoption,

JUDGE DOBIE: I would 1ike to make one obeervation
there, thgt that thing sbout Toreing him in on the plaintisy
may sometimes be wvapry 1n;arﬁanﬁ I had this cage in 5%. Louls,
?hﬁy were palinting a ﬁign o o8 cublie street 4in front of a

blg tlepartment store. The sign painter Tell off the ladder
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and hurt my olient on the street very padly. There wasn't

any guagﬁian vhat the sign painters were 1inble but they daiantt
have sny money. The genartnent store é&a net very veopular in
at, Loule. It was owned by people who were not public~spirited
and werc not propular. 8o 1 tried the Pes 1ps§ logultur
dogtrine againet the depariment store. 1 1laft out the painters
.ntirely. I was perfectly sure in my own mind, 1f I had brought

eult mpminet both of them, they would have glven ne Judgment

ageinst the palnter who had no money, and would have given a

oo

vory small one, and would have let the ﬁeﬁﬁrzmﬁnt store off.
T pecovered againat the departnent store and 1% want to the
8w, Louis Court of Appeals and stuck.

oRE OHAIMMANZ  Wes thet with the palnter in¥

Junew poBin: 1 didn ¢ want that palnter in there,

THE CHATRNAN: D14 the department ﬁﬁe?é pome undsy
this rule?

| Jupes DoRIV:  This was in the state court out there,
They tried to do somethlng bub under the practice there thay
gouldn't. That was very viﬁa& to my case to Xesp Lhose
painters out, I kept them out and got a $3,000 Judgment, I
am sstlefied $f the painters had been in there, they would
heve given judgment against the palinters who were liable,
and not ageinst the department store whlch was nob 1isble.
| THE Gﬁ&lﬁﬁ&%; Phere neans to be something to the

point that all thls rule Goes i to allow the defendant to
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tender a new party sg ] %aﬁg&t Tor the plaintisr.
§§ ’ JUBOE poBIR: e allow the plalntify fopr Judgment,
THE CHAIRMAM: Our fathod of tendering is astualliy o
SECVe gumaons on X ang %@iﬂg'him in snd tender him that WaY .

1% seemy to me 19 Fou @ra golng to nake a tendere-ang that 1o

1370 Ontario Street
Clevelang

11 1% 1s whors the defendent himsele basn'g any olain agaings

Heult 19 Just ag eifeative to B8O and tender hin by & letger op

§§ ‘tolephons neassom,  This maghlnery fop iﬁﬁﬁﬁréﬂg’héﬁ %&?Qﬁgﬁ

S

fz sotually belnging hinm in ana oflering hin to the plaingify as
5 g an aotual Gefondant, then having the cours tender hin ang

§§ having him acoepted, ang going %&raﬁg@ the pipmarols or Gla~

o B

§§ mlselagy hin agnin 1e Just what the Reporter seys 1t lo-=it i
= §

an 1dle proceeding that Sumbers up the ouse and 1sn't effestive
shd heen't been effeotive, It BEons %0 ne theve 1s Beod groung

Tor saying that thst Fignarels of making a tendep that way in-

The MASTER REPORT
Law Stenography ® Convent

stesd of by walking ever to the Plaintiff 'y office and asking

him %0 sue the Gther people, isn'y worih muah,

g M. TOLNANG ¥ should 1ike to ool one queation mere,
g Take s oase where there ia a Paal Joint 1&ghalgty, Were Huyo

Hen slgn a note, and thers 1s no Jurlsdietions) @Lrieul 4y,
Tnig shange wily 88y that a defendant who i3 one of %%ﬁ Joing
i

defendants cannot compel the “ther joint Gefencant to & made

National Press Bldg.
Washington

& party t6 the atlon. It seens to ms 1% guts thot wut,
JULGR CLARE: I am afrald the Major &g qul e wrong

e | about that, 7Thne quRstlon of indispensable partles 1o sovereq

i;
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in 19, and of courae thila doegnty shange the rule of indlig.
penzable parsies, wWa 8t1l) have 1t in Aule 15. I dontt xnow
what the dafandans ean asgogsarily tell the plalntif? under
Rule 19 ﬁﬁ% to aontinue hils gass, dui he van Bay, "You eaﬁ‘%
Keep golng unless you eover 44," and then undar Rale 21, The
"HieJeinder ang Non-Jeinder of Parsles,® the sourt Gan sgnnon

anyone in if 1% wante ¥¢. It seems to me that end of 1% iag

eonpletely aoversd,

M, TOLMAN: T wae only talking about the rlght to
'aémpﬁz his to he brought in,

JUDGR OLAHK: I ayiht add, t00, as I wag #golng o say,
that while not the acst important matier, the questions of
protedure hors wepe rather troublesome. On he matter of ten-.
tering a new defendant, what do you 4¢ next? We have had Giag
Bp Lwo or three timern, Is it w to the elaintif? to move Lo
dlamlag?  wWhat havpens wvhen the man ccmes Ant May the men
swnmoned in himaele oy, "Hers, I want to ¢ oub lmmedlatelyhy
We have had that spae W, and the plaindiff hag duat done
nothing. The éfigin&l defendant says, "Why, we donty Envw what
the nleintife ig golng $0 do.® The man an¥g, "Well, 1 wmni to
g2 out, beosuae the PLaintif?f has done #othing.®

THE OHAIRMAN: And he moves for no agtion for new
PAPEY and wekes motion for disalosal under Hule 12(b)(6} on
the ground that the oomnlalnt doesnt't astate 8 elaly sgsinet

him, beonuse he tan's #ven mentioned,

{
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CJUDGE OLARK: Yes, that i3 4%, I suppose you oowld
iron out a vroseduwrs. i.ﬁag'% suppose thls 1s imporiant, 1§
reslly 41 does show @ 11ttle weakness. Wioes Job ia 1%, bhen,
to do anything about the matleor? |

THE CHAIRKAN:  You have %o get sn order from the couwrt-
cempalling the plaintiff %o amend hls eomplaini snd name the
defendant as & negligent porson,

M, LEKANNG How many oasges have aPlasen under this
r&ié vhars the defondent has brought in somecne who 43 nog
lieble over %o the defendant, but sim pLY says that the man is
lichle %0 the plaintiff, "I am not 1isble, but % is." How
many such caces have there been?

' JUDGE OLARK: T ean remember qulte & fow onses., I
ghould say thet is used gqulte a good deal. I don't know thut I
san glve you any real etatisticsl informstion, but I really
think that Ls quite usaful,

THE CHAZUMAN: I have rend gulte a lot of cases in the
bl-monthly reports from the Depsrtment of Justice.

MR, LEWA&ANN: We are n@% ﬁalking apout the croegs-glalnm

of the defendant, but omses vhere the defendant has aald, "I

L am ot 2% all llable, X is lishle. Being in K. Go away. Let

me alone.  We are not talking of the csses that the rule was
chiefly lntended te cover, vhere the defendant says, “IF I am
1izble, X is liable to me," but the olase of oansse that we have

been reslly arguing sbout,




1370 Ontarip Street

The MASTER REPGRTING COMPANY, Inc. 51 Madisan Ave,

540 No, Michigan Ave.

National Press Bldg.

Clevetand

New York

Law Stenpgraphy ® Conventions ¢ General Reporting

Chicago

Washington

JUDGE OLARK: I have the feeling those are the onaes
we have dlsoussed here. What .ao you gay about that?

PROFEBBOR MOORE! I don't know of many oases where
the defeondant tried T say that he gimsalf waan'g liable at all,
but e third person wis, I think thers wes one in the Pletrict
¢f ¥olumblis,

THE UHATRMAN: The gquestion wue how neny cases thove
é?g where the ﬁ§§ﬁﬂé&ﬂ$ tris@ to being in & third party who
the dalendant olsaimed was lisble to the ?@fﬁﬁﬁ&ﬁg where thape
wasn 't any olaim by Q@f@ﬁﬁ&ﬁ% againgt the thirgd party, hese
Bases where 1% iz optional to the plaintiff shether he will
want o sue the third party or not. Thare srs gults & Lot ef
Eh@g%,

PRUFESOOR HOCRE:  That would ineluds all the New Xork
Gased, Hr. dbalrman. The defendant never has & olals ey

gainet that third oerson until the Joint Judgment szminst both

the defendant snd the third DETAON,

M. DODUE:T 4 1ot of sases avre oited on page 38 where
At has been held that the olsintifs need not ascept the third-
party defendant as & defendant 6 him, Have theve been any
ether sases under this rule sraept et olsss of cages?

JUBGRE OLARK: I don't think thers have been S0Y .
There are soma mope craeg olted in the sugﬁlﬁm@ng,@n page 24,
but they are the only eases I know of, I npeak of a nase fronm

Pennsylvania, but there there was centribution, you see, Thors
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i3 & good sontribution statute, I know of no cage where the
POUrt has held thst Fou can foree & man on & claintdiff, Tuers
isn't eny, 1o thers?

M, LEHANY Avparently, Hr. Ulark, there 1a oly one
2288 that 12 of ths simeamgurg sl tuatlen that we have basen
talking obous, ‘The pvagﬁs@& fmendnent would not nave much
prationl soope. I am Just teying %o get 1t in ay hesd 1 %
am rlght aboug thﬁt‘ You would st111 be bringing in this thleg

a?ty uder the rulse as amended in praotieally 2Very ¢nse wisre

he has been brought in under the reported oases upy to this date,

PROPUSBOR MOOU: T sonveysd tne wPong lopression then,
Beocauss in all the Hew York oasss involving negllizenve, the
defendant would not by entlitled to bring ln a thirg party, X,
uidar the rule ag wa propose 1o amend 3%, X ig 1isble to the
Blaintiff 47 the PLAINBLIEL wants to aas ort a olalm, bui the
defendant himsel? has ne olalm at gl against ¥.

THE ORAIRMAN: There are quite a Lot of ozgea that say
you csn't do that in Haw York,

PROPESSOR Moo 1 think all of the Hew York csoes
88y vyou can't,

THE OHALRMAN, There 1o mere than cne Base,

Hi. LEMANN: But the anendnen ¢ wouldn't preolude you
from teyilng to do 1t in Lovlsiana ang %asﬁgshuaﬁttg, whore thepe
18 & different rule of sontributien,

THE CHAIRMAN: No, bocauss it says Lf X 48 or nay be
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1isble to the dsfendant. That aﬁti%ép&#éa 1iability where
thers is a jolat tort feasor contribution ruls.

M, popaE:; I senew my motion that the amendument Wo
ndopted. _

WR, LIEMANN: Yhioch smendument?

R, DODGE: The amendment suggested by the Heporier.

BEAN HORGAN:  There are some other thlngs in the
attenauen 6.

W LEMANN: Whioh I think we cught %o talk sbout,
why not chsage youwr motleon and exy thab wo approve the ellnina-
Bton from the pule of the pright to bring in & perscn whe may
be 1i6bLe o the plalntiff but ageinst wica ths ﬁaf@&é&&% would
have no clala?

DUAH MORGAN: Yes. I willl seoond thsat.

PR, DODGEs I soeept that amendment.

THE GHALRMAN: Thaet is supposed to be the purpose of
the amended rule as drawn.

BEAN MORGAN: Yo, but we have sone doubls about aome
parts of 11

M, LEMANN:  There sre some parts here that M. Horgen
snd I think will go Darther,

mE GHATAMAN: Let's take the prinoiple, theu, end not
the form. 'The sotion i to amend the rule 80 that the third

party cen't be brought in unless the defendant who brlngs hin

in hed or mey have a Glalm agsinst him aydaelng out of the suls.
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411 in Taver say "aye"; opposed, Carried.

dow what 1o your point about the form of the amendment?

DEAN MUAGAN:T My first one is in the brackets. "Tae
thlrd-par ty defendant may assert any defenses which the third-
party plaintiff hseg to the plaiﬁtiff*s alaém.ﬂ It 1a suggeated
that that be taken out., I don't guite see ithat, beovause 1T the
thlrd-parsy delfendand is 1isble over %6 the thivd-party plein-
ﬁifig the orlginal é%f@nﬁ%ﬁt sapPrtainly ought to be alliowed to
agg@%% the defenses that that party hsa,

JULGE OLARK: I% la for your sonsideradion. You see
ﬁ&%.?eggﬁﬁ wa did 1%, The footnole sexplains,

DEAN HORGAR: T don't bellieve there is anything o
that. fovtnote. |

JUDHE OLARK: Well, all right.

Mit, LEMANN: That is the great privilegs that a sourt
always has--there iz nothing to 1t.

THE CHAIRMAN: How sbout Sthat part in brackets thore,
Hr, Horvpgan?

DEAH %ﬁﬁéﬁﬁ; Thnt may be substantive law. I think 1t
negegsarily fellows.

THE CHAIRMAN: Do you want to leave 1% in the amendment?

DESN MORGAN: I @on'*t cars anything sbout that one yayr
or the other, ss far ps that g&éﬁ.

THE OHAIAMAN: Then you would suggesy In the draft of

The amendment on page 39 that the olause now in brackeis there,
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the sentence whioh vesds, "The Bhird-party defendant may usserd
sny deferses whieh the thirdepspty plalntif? has %o the plain-
tiffte 2lain®, shouwld be left in the rule?

DEAN MORGAN: I fesl very strongly that 45 true, and
I don't sge why he shoulan't make hisg é@féésga and counior-
elaims spd oross-~claims fgeinst the pladntiff elther when he
is brought in,

THE GHAIRMAN: What amondment is thot?

PRAN MORGAK: Thet 1s striking cut "the plaintige?
in the brackets right sbove that,

Wi, LEMANHS Before you got to that, lsat't there a
pelnt aboult the ssoond sentense bracketed in the middle of PaEE
39%  Could we etlol to thet befops we Gome to the counteralsim?

DEAN MORGAN: I aee.

i, LEHANN: TIn the footnote the Heporter ssys he

wants to take cut the seeond sentence in the brasketed material

-in the niddle of the page because "1% ney or nay not stute the

vorrsot rule of res judicsta". Then he woes on to azy, "in s
pargloulsr osce now thst the thivd-party defendant 18 not exe
titied an or rlght to present defenses whish {he third-par by
elaintire has %o the plaintif?'s olaim®, Ip wa atopt youpr
amendment, we will glve him bhat right and we wlll then é$§§?%§
the Bepurterts grounds for that ssoond sentence in the brasketed

Hat %@E’i@l s

PEAN BCRGAN: I think the sesond sentenos follows a8 &
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matter of subsiantlve law.

HH, LEMANN: I should Bhink a6, I thought you wers a
1ittle confusad at the moment. |

DEM BCRGAH: It 1o & mabter of substantlve lnw, and
I would just as soon leave L% out. |

PLOFERIM QHERRY:  IT 1¥ were new mabier, yes, but
would you want Lo leave 1% out now when it has been in the rile?

DEAH HEORGBAN: My polnt 48 that I don't care sbout 1%
one %gy o the olhep.

PROFESSCR QHERRY: Lesve in all the matter that is
bracke ted?

THE GHAIRMAN: I3 dosan't scund vevry goeod for us 1o

‘have & clause in here defining the substantive rights of the

partiea.

DEAY HORGAN:  That ie what I wus afraid of.

THE OHATHMAN: Zven though we had 11 in before, I
don't llke the looks of 1t.

PROFESSOR OHERBY: I don't elther, but I don’t lLike
the locks of striking it out now.

THE CHAIRMAM: We ean malke s nole 50 the amendment and
say we struck 1t out meraly because we thoupht 1% wus a anatber
of swbstantive law and that 1t had better be onltted.

R, LEMANH: That we thought 1% was right and s correet
statenent of substantive law, but thet we had no business stat-

ing 1%,
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THE CHAIRMAN: Thot 4o the way fo handle 1. e will

| take the anendments up ons by ons,

The first suggeation Mr, Morgan hes 18 the ons I Juat
made, thst "The thirdeparty defendant ney ssgert any dsfenses
which the thivd-party plaintiff hae to the plaintiffte olain”
be lgfﬁﬁia instead of siricken from the rule. Is there any
more disoussion on that?

» JUDGE OLARK: Might I Just comuent 2 LAt%le on 147 I
don't know that I am zolng to be very strenvoun about 34, I
think you want $o sonslder thet alsc with this esriler one,
beoausy the two ave wmuch slike, thst ie, the one Just above 1%,
?@iﬁh is thet "the perscn so gerved, hovreinafter enlled the
third-party defendant, shall make his defenses ag provided in
Rule 12 and his sounterelaims ond oross-olalme ageinst? {we
have steicken ocut "the plalntdfe, ® but M, Horgan's suggention
lg to leave that in) "the eladntiff.? e weve Wwylng to pre-
vent sonfusion in the ruwle. It may be that I an just ol
fashioned, but I think 1%t & 1ittle odd that this men snay nake
& 0laim and ayeﬁswalaim agalnet the plalntif? when the plaintder
hasn't soospted hinm as a party. The ides was that we aién't
belleove there was much in this tendering of a party e the
PLEinEiff, but what we ars saying here ls that sven though you
can't tender the party t0 the nlalntiff, vet the pariy can hold
the plalntiff all sround in the Gase, I should think thet with

an avtlve thipd-party defendant, the PLaLnBLPT would soon get
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in 5 hnole where he would have to take hlm ovep.

THE JHAIRMAN: hy are thozs two oonnedted--the one
that My, Horgen Tirot wentloned whioh merely glves the thire-
party cefendant a pight o assert his defenses, and the one
you are Ltsliing about whloh glves hls cvunderelalms and ervss-
sleins sgeinst the plalntliffy 3 con't bhink they are connediad.

DEAS MOLOAN: Mo, I aeon’t think they sre Sogether.

JUDEE CLARK: Do you went $0 say anythlng about thils,

s aF e g
M, HOore¥

whlah onsv

JULGE (LARK:  Either one op é@tﬁ.

THE CHALAMAN: Take the one that Me. Horgsn mnade.
Letts pin 1% duwn o that snd then go douwn $o the obher one and
ses wvhether we azree to that or nod. It 18 0 lesve 1in the
santence, “The hlrdg-party defendant maey ﬁ%&%ﬁﬁ any delenases
Qﬂ&@h.%ﬁg thica= arty plaintdliff hus ¢ Lthe pledntilf's elain,”
That mesng that tbe thilrvd-pariy defendant ls brought in buoesuse
the defendant hag & olain sprinet the Chlird pavity. He ia
pfroperly in the ozge heosnve bthe defendant brings blo ln and
has or may bave & clelm agrinst him. vhen he 1s in, be san
apsert any dsfensea.

M, LAMANH: It sesns o me you would bs bound 0 say
that the defendant bhsen't eny eladm sgalnst saybody. The
plaintliff hissell way neglligent.

TR

THE CHAIRMAN: The right i nscessarily involved. The
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defendant hasn't any olasim sgainegt the third party for contrl-

“hution 1f the plaintif? hasn't any good s8lalm against el they

of then,

i, LEMAHNH! I don't see how you could deprive him of
that pight 4f you bring his in thﬁ gase, |

THY CHAIAMAN: It 1ls part of his defense t¢ the defend-
ant,

) Wi, LEMANH: He 48 2t the mercy of the orincipal
defendante handling of that part of the case.
| PROFEBOCH MOORE: We didn't thinlt he was. Haturally,

if the third-party defendant 1=z, say, sn inpurance aompany ,
if the d=fendlant under the ordinary nolivy would not let the
insurance company take over hls defense, I sunpose he mipght
very »ell lese his olaim over against the i§§§§§ﬂaﬁ.56&§&ﬁy
ap & matter of substantive law., We thought thet the defendant
ghould be allowed to ocondust hle own lawsult the way he wanted
te, subjest to the frot that Lf he failad to conduet 1% the
way he should under substantive law, which would gilve him ﬁh@
right of contribution or exopneratlion over, he would lose 1%

MR, LEMANN: It wouldn't prevant the dofendant from
condusting his lawsult in the first inetance. He sould go
shead and du all he eould te knoek out ths plalatl?f, and then
when he stopped and sald, "That 19 all I oan ﬁ&,grtna% would
permlt the third-party defendant to come in and make any addl-

tional showing that he wanted $e. I don't see why we should
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leave the fhird-party defendant protected only by the rule

which you have referred to, wiloh is a rule of insurance law.
1f you heul this fellew into the sase, i1t seems to me he ought
to get his chanoe o be heard. Lt might not always be an
insurange sase, I am éeﬁﬁériﬁg whe ther every case would be an
insurance soupsny oase. It night be some othey vass,

DEAH MOLGAN: I wenld Just say that the insurance ¢om~
yéﬁy i another lawsult.

PAOFRSSOR MOGRE: Aven't you In effect making this
third-party defendant, as a practiesl matter, an original de-
fendant 1f you aliow him o aseert the defenses wiich the |
original defendant may have bul deeon't care to put forward?

Mil, DODUE: Isn't that essentlal? One of his grounds
of froedom firom 1ilabllity i1s that he is not 1isble to the third-
party plainitifp hgﬁaaéa he 1s under nc 1iability to the firat
wlalntiff,

PRUFESE(R MOORE: He ocan asszert that in dafense éf’tﬁ@
tuded-party defondant's olaim over 1f the thivd-party plaintirfe
hagn't pregented all the defenses that he should heve,

LEAN HORGAM: ALl you sve saying 18 thet he sould
forse the wriginsl defendant to make the defence. Why should
you take thut roungsbout way of doing 187 |

THE CHAIRMAN: ii geamg to me that that la s very prac-
tical situation. If the insurance compsny that you speak of

(which 1 & speeial ocase and doesn't sover the whole field) and
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the originsl defendsnt, the insured, arec ¢ooperating tegether
there ls no argument about it at all; they will get together.
It nay be that the dsfendant will follow the insurance com-
pany's desires and nut up sertain é@fenses That 1is all right.
Bug 1f they are at sword's points with eaeh other and the in-
Burance company is in the case, 1%t seems to me it has as much
right to conduct an independent sattack on the plaintiff's case
as any other party. It geems %o me that the insurance sase is
just one particular type, and under & lot ef ceonditicns and
policies the insurance eompany wouldn't be liable if the de-
fencdant didn't do thus and so. I don't think we ought to make
a rale Just to £1% an insurance company in a polliocy case.

What ig the harn, Hr. Hoore, of les wing the thirde-
party defendant, if 1%t is an insurance sompany, with the Liberty
of attéaking‘éireetly the plaintiff's case if he wants to?

PROFESSOR MOORE: There are sone mechanics thers. I
8uppose that le¢-an inoldental matter. The plaintiff hasg no
pleading againsﬁ thls third-party defendant. What does this
third-party gefendant do? He can't serve an answer on the
plalntiff very well, can he?

DEAN MORGAN: Suppose the defendant is a eity ang 1t k
brings in a contractor which it clainms 1a primarily responsible
for the matter. Do you think that the contractor ought not to
be allowed to make the defenses that the Lty would make but

dldn't because 1t didn't have proper notice ang a few othep




o
o
2

=

&
o

=
jcd

£
=

S
o

=~

w

=

51 Madison Ave,

The MASTER REPORTING COMPANY, fnc.
@ Conventions ® General Reporting

Law Stenography

540 No. Michigan Ave.

Nationa! Press Bidg,

.
o
=
s
]
=
=2
(&3

New York

Chicago

Washington

things at the tlme or meybe d1an't want to wae?

THEL CHATAMAN; Fur thermore, Nr, Hoore, this rale ag
Teoorded says "eertain defensaes,® That deesnts necassarily
mean pleadinge. 1% sives hinm & right to be heard in ocourte-

DEaAN ﬁ&ﬁ%ﬁﬁ»{ln%grpgaxﬂglz or é%&?ﬁ@;

THE CHAIRMAN: --t0 srgue %o the Jury, to take sn
appsal, o te do anything of that kindg.
_‘ JUDGE GLARK:  Supposs $hat the third-purty defendant
fii%g an answer %6 the §1§in§1f?’gAéeﬁ§1aiﬁ§, and the slaintify
gays, "I don't Xnow thia fallow &ﬁ-all,ﬁ and ob isatg ﬁm hisg
arguing o the Jury, Hs aays, "I don't hold anything &g&iﬁﬁt
thls defendsnt, He iz an interloper as fsr as I am aanseya@ﬁg
I cbjeot te nis appearlng before the Jupy B

DEAN MORGAN:  Owr whole theory ls that he 18 not an
interloper; he 1a a party to the astion, Ycou can't make a
Plaintiff make him a defendant s as to state a ¢lalm asgainet
hlm, but eertalaly he is in for the purpess of destroying the
Pleintiff's olaim againat the eriginal defendant. That is whnt
he 15 in there for,

MR, LEMANN: You san't deny him that right unless you

cwant te take cut your third-party prastice, If you think he is

an interlopar, abrogate youwr rule. |
JUDGE OLanK: 1 bhought that the theory was thet we

were making e change on it and that you soulan't foroe hBis on
the plalntige.
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DEAN MORGAN: You aren't,

JUDGE CLABRKY Here you are foreing him on him as fapr
a8 the jury is soncerned. o .

DEAN MCRQGAN:T No, You ean't foree the plaintiff to
take hin. That 1s what you are ssying. i _

JURGE GLARK: But he has to take on a thres-cornered
battle.

DEAN HORQAN: GQertainly he has to--not a three-cornered
battle.

JUDGE QLARK: Two cornered.

DEAN MORGAN: It isn't & three-cornered battle at all.
He is Just protesting the defendant's rights; the origlinal
defendant himsslf ie not., You can't sepsrate these questions;
¢therwise you might Just as well have two lawsulis, |

PROFPESHOR HOCRE: How 1s the third-party defendant
golng o set up, say, sn affirmative defense that the defendant
hasn't ratsed without pleading.

DEAN MCHGAN: By an answer, Af he wants t¢. You have
t0 allow him t0 come in there.

Hi., LEMANH: Tell me, has this problem that you ave

putting been raised by any of the cases? There must be quite a

nuwmber of cases briaging In a third-party defendant. sren's

thers quite a number of cases? Has 1t given any trouble? Has

anybody radsed the argument after your suggestion? Are there

any ecases in whioh the third pavrty has gsid, "I wand to show
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the plaintif? is not entitled to recover," and the point hase

" bsen discussed as we are discussing At here?

PROFEHBOR HOORE: I don't know of any.

MR, LEMAHN: The rule has yorked gll right, apparently.
Why should we change 1%? I¢ seems to ne té be entirely uﬁjust
to haul me Intoc a case at the instanoe of the prinsipal defend-
ant snd tell me that I can't do snything to show that the de-
fendant has no olalm against anybedy and put me at the m%?ég of
the éx‘igma}, defandant on that question.

THE CHAIRMAN: Mr, Moore's objection is largely a mat-
ter of mechanies., He wonders how the third-party defendant oan
agasert defenseaew

DEAN MORGAN (Interposing): We say he can assert thenm.
He can do it by an answer.

THE OHAIRMAN: w-unless the third-party defendant pute
in a pleading, and he makes the further point that the original
complaint len't 2 ocmplaint against the third-party defendsnt

and why should he be answering a complaint that is against an-

. other felleow? My answer to that is that I think he ocan put in

an answer to the somplaint against the ﬁ&?enéantlsna agaert a
defense that relleves him of 1liability, as well as the other
defendant, even though there hasa't been any eomplaint in whieh
the éhiré»pa#ty defendant is named as a defendant. 1 don't see
any diffieunl ty about the mechanlios of 1%,

MR, DODGE: It seems perfectly obvicus, the issue
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being ths 1iability of the new dsfendant to the orlginsl de-

1f§négn%, that one element which destyroys that 1iability is non-

11:bility of the original defendant to the plaintif?. He
doesn't set up any defenses of hls own ae agalnset the plaintiff
directly, but he must be sllowed to et up ﬁis defense that

the §laintiff hay no olalm against the defendant and therefore
thet the original defendant has no olaim sgainet him.

; i, LEMANN: Wouldn't he put th&t all in bis anawer
to the couplalnt of the origlnal ﬁ%f%ﬁé&ﬁﬁ againet him%  Sup-
pose I were brought in as & third-narty cefendant. I think I
would put 2n_m§'§n%ge? apd say, 9Well, the plaintiff has no
rights t¢ begln with, beosuse he was gullty of contributory
negligence” or "There was nc negligence on anyone's part, It
wed an unaveldable acoldent.® I think I would plemd it a1l in
my andwer as a third-party defendant.

Wi, DODGE: The answer being simply to the original
defendant., "I am noct 1lable tc you.t

Wi, LEMANMN: I give him 21) the notloe he cught to
have as to what the defenses are that would be urged. I don't
gee any trouble wlth the mechanies of that. |

THE CHAIRMAN: He would certainly have a right to be
heard before the jury or the eouwrt and 1o arpgue as t¢ vhether
the defenzea thet he sald the defendant has %0 the plalntiff
are good, OCthorwise he would have t0 21t quietly and let the

dgefendant argue the case to the Jury alone. I am leoking
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beyond the mere gquestion of pleadings and looking at the right

to be heard all through the cape on requests Lo charge, excen-
tions to the sharge, snd whatnot--anything.

PROFLSSOR CHERAY: To oapry out your ldea atili further,
Mr., Chaivmen, Af the original. defendant hasn't pleaded those
things, he ean't argue to the jJury, can hey even AT he wanbs to?

PHE CHAIRMAN: That 1 1%,

; Eﬁéﬁ MERGAN:  whal Hp. Moore would say, it seems 10 me,

Af he iz geing to be loglesl about i%; 4o that he san't afgue
that %o the jury on the auestion a8 %o whether they should find
against the oripinal defendant, but that he has %0 argue it to
the Jjury as to whether they should find in faver of the thlrd-
party dafendant as sgalnet the ordiglinael defendant.

PROFEAZCR CHERRY: And whatl & mess that makesi

LEAN MORGAN: Yem, Just 1ike 2 1ot of things we have
now in evidense that are so¢ absurd.

PROFRGBOR MOCUHE: If you allow this thlrd-party de-

fendant to sssert these defenses cubt of 8 pleading or 1o put

~in evidenoe at the triwml to defeat the plaintiffts originsl

elaim, aren't you in faot, though, actually making the @1@1%&1??
deal with him 28 a party to the acotion, which a moment age you
declded you weren't going to do? |

DEAN MORGAN: No, né; not at all., He iz in the action.
He can't be dlaregarded by sny party to the action. The plsaln-

t4£f can't be aompelled to state a olalm againet him if be
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dooan't want to. Take tho case that you suggestsd of relatives.
Suppo.e you have the rizhl of sontrlibution, and a relative of
the plalnBiff is the driver of the oapr. The mothey sues the
dangnter, and the insarancs Sopany %&ﬁ%éfgﬁ maks the defense.
Let's suoposs the insurance company wanls o make lhe deofensa
and the daughter says, "o, I an not going %o slloyw 1t

JUDGE OLARK: O cocurse, that shows what you are up to.
Tou are ahaﬂgiﬂ% the substantive law of insurance.

DEAN MOAGAN:  Al1 right, but that 1s simply because of
the ;r@?igi§n in the Insurance policy that the lnsurance eompany
fhall have the right to conduet the astion.

FROFESSOR MOMRE:  If the defendant dowsn’t let the $a-
aurance oompany oome in and Lake over the defense, woulén't the

danghter loss her right of recovery over agsinst the insursnce

conpany?
- THE CHAIRMAN: Hot neoasaarily.
DEAN MORGAN: Thers would be a questlon of feot sbout
that, ‘

THE CHAIRMAN: I oan think of nany oases vhere the in-
surance ouupany through some action of ite own has welved op
108t its right to taks over the defense of the sase., After
that has hag@@ﬁeﬁ, the defendsnt ccmes in and interpleads with
the lneurance aompeny, waloh 1s brought into the oase but
hasn't control of the defenge because the right has been walved

and lest. That 1s guite frequently a¢ in insurance casas, It
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i3 in the oas8 then asné its best bet %o save i%s own 11&@11&%3
ever to the &é?@néaﬂt iz te defest the olalndiff in itz olain
rgalnat the defendent, and 1t cught 0 be allowsd to ba heard
to defeat pladntiff's olain &g&iﬁst the defendant, =hich 12 a
hecaasary route $¢ save its oun liability; and o say that it
ean't be heard or to ralse any defense that the defendant vught
%0 have asserted and hasn'§ in order to save its own 13abllisy
18 Lo deny At a day 1ﬁ aourt,

- I can gse your polnk to the sxtent of thinking of de-
fenze 1n pleading éaa &1l that sort of thing, I don't think
that @eﬁlﬁ'ﬁetﬁar the evurt very much on this. I Juss can't
filsconnect the right of the thirvé-party defendant, even 17 1¢
18 an insurance eompany, $0 go right to She Jury snd tals an
a0tive part in the trial all the way along 10 ssve its o
skirts by stiaoking the plailntiff's elaim against the defendant,.
That iz the nub of the thing., Yot Af we strike this al%usa»eﬁs,'
1t seenms to me that the iasuéanae~sam§any souldn’t do mush mncre
than let the oase #6 as the original defendunt pute it uv.

JUDGE DONWCRTH: Isn't the subjeot allied to that of
intervention? If a wan wants %o intervene in a case and he has
an interest in defeating the alasim of the plaintiff, he csn get
in and he ocan set up his regacne for wanting to defeat the claim
of the plaintiff., If the aourt grants him the right to inter-
vene, the plaintiff i1s helpless, The intervencr is thers de-

fendlng. Isn't the same principle applicable here?
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THE OHATRMAN: I should think no.

M, DODGE: In most sases I should think 1% would be
the new defandant's only defense, probably,

JURGHE GLARK: It isg a1l right, I guess, 1f you sll
want 1% in, My Teelinpg ie that while I §réb§blg weuldn't put
1% dn, I don't belleve 1% wlll make mueh differsnce., 1 think
that most of this e 8 11ttle unreal. The worst thing the
indurance company is golng 0 try to 40 18 o stey as Ted sumy
irﬁm‘it a8 poeasible., Usuelly they wlll ask for éeg&?aﬁs triala.
I don't feel strongly; if you are all comforted by iV, go ahead.

THE COBAIRHAN: The question is on Mr. Horgan's motlon
to leave in the olsuse now brasgketed, t0 lesave 1n ths rule the
eclsuge, "The third-psrty defendant may assert any defenses
witieh the third-party plalntiff hes to the plaintiff's olala.”
Ave you ready for 1%? ALl in Tavor of leaving that sentenee in,
say "oye®; oppossd. Carvied,

Now we pgo back %o the bracket four lines above, whore
the words "the plaintdlff" are stricken out, That has o do
with allowlng this thlrdeparty defendent to assert ocunter-
¢lalms and oross-olalms sgalnat the plalntiff. It sesms %o nme
it is a different matter,

DEAN MORGAN: That is very ﬂiffer%a?.

THE CHAIRMAN: 4are you satiefied to leave that bﬁaak@ﬁ

there snd atrike out "the plalntiff s

DEAN MORCGAH: As long a8 1t Lo as compulsory as "ahell®
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T aon't want to make ths motion, I should be glad $¢ have 1t

‘imgy meke his counterclaims and oross~olaims agelnst the plala-

TLfe. "

B, LAMANE: That "ahall® silsply means fhat LY he hos
sny he hag to put them in or shut up, a¢ that really ls nog
hurting the plalatiff partiouvlarly. 1t 1s done to protect the
plaintlff, to further the idea of gelting =211 the litigation
through in the ssme procedqurs, 1 suppose the "ghall® would

@&rtisalaﬁly apvly to sompulgsory counterolaims and oroessg-vlalng,

Cwouldén't 1t? ¥Yom are not taking it ocut exaspt as agalnst the

plalntiff, ?eu are golng to lesve 1% in as against the orlginal
defendant.

THE CHAIRMAH: Tagainst the third-party »lalntilf, e
any other party’.

MR, LEMAHNN: and agsinst any obther pardy. I think ii
is at least upen Lo gquestion whether you siould delete the
referensg $¢ the plalatiff. |

Wi, POCLHGE: I think you phould delate 4% broause you

~apre not talklang about 1isbility as between the plalntiff and

the third-party defendant, but only as bstween the two defend-
snts. The 11-bility ss betuesn the plaintiflf and the defendant
18 not 4% lssue.

THE CHAIRMAN: It seems to me that 1T you are going o
atrike cut the words "or $0 the plaintiff” in line five, youa

negepgarily strike them out in this oase because you svre
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eliminating the idea that the third-party defendant 1z 1lable

cGirectly to the plelintiff, but he isn't because you have doneg

that elresdy in line five. If he isn't liable élreatly Lo the
plalntiff, then %the third-narty defendant cught not o be
allewsd %0 put in counterclaims and oross-claine @gainét the
orfiginal »lalntiff, who hasn't any olais agsinst him. I may be
wrong about that, but I can't quite visualize %ha.ﬁﬁ;rﬁoga?ty
defendant's being brought into the sase and setting up countare
gzﬁéﬂﬁ sgaingt the plaintiff vhen cur ruls as amended assumes
that the third-party defendant isn't llable $0 the plalntiff.
They ave not oross~claims or sountorclaims; they are originel
elaims. » |

$it. LEMANN: I wad thinking of a counterclaim growing

out of the same transaction that the third-party defendant

might have sgainst the plaintiff, wileh would be one way of

extingulshing his 11lability to the plaintif?f, I think ny
answer would be that that might glve the origlnal defendent &
free ride on & sounterclaim that belonged to the third-pariy
defendant. I can see that coauplication, The thlrd-party de-
fendand gight have s counteralaim,

THE CHALIRMAN: It 14 & hard thing for me to visuallze
all thoge gltustiong, but I san't quite get'ié into my hesd if
the originsl plaintiff hasn't any olaln against the third-party
dgefendant (and that is cur rule when we have stricken out "opr

to the plaintiff" in line five), how the third-party defendant
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gan assert a counteralalnm oy eross-clalm.

M, LEMANN: Buppose there is a contraol olsim agalnsg
the originnl defendant, and the original defendant spys--

THR CHAIRMAN (Interposingl): It isn't a counterclsim.

Mit, LEMANN: 9®IFf there is a alaim’égaiﬁat me, I have a
elaim over agslnst the thirc-psrty defendant, X."

THE GHAIRMAN: Thet len't a ecunterolais.

MR, LEMANN: Ho,

THE GHAIRMAN: And it isn't a cross-elain,

R, LEMANN: No, that 15 right, not up %0 this moment,
We have brought in tids third-pearty defendant. Ye are letting
that etay in the rule. The third-party defendant oan be brought
in in that situatlon. Wheﬁ the.thiré«p&rzy defendant comes in
in that situation, under our amended rule he may say, "well, I
am net liable to the eriggnal defendant,* or he may say, "Thls
pladntiff hasn't get any olaim at all sgainst anybody" (we have
Just been talking sbout that), or he may say, "wWell, I have a

ceunterolalm agalnet thie plaintiff out of this transaction,

~and I should 1lke to assert it in this proceeding. Neot only has

the orlginal plaintiff noe olalm againat anybedy, but he in fact
owes me some money,"

M, pODEE: The rights as ageinet him on the part of
the origlnal yiaintiff are not in iosue in the oase.

THE CHAIRMAN: What I object %0 is the use of the word

Yoountercleln. A gounter le & counter, and the word "eounteprw
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slatm® 1z approorlate cnly where you have a elaln against me
and then I counter with a olalm against you. The rule down to
that »0int eliminates the ldaes, doasn't 1%, that there is any
olaim by the »nlalntiff agsinst the third-party defendant. e
may assert any slaim ﬁhgz he hes »oainst the original plalntiff
arising out of the same trgnﬁasﬁi@a—«%h&t is one thing--bul bow
san you osll it a sounteralain?

Wi, LEMANN: That 1ls a matter of terminclogy, but .
ﬁ@ﬁgé makes a further point that ought not te ve in the case at
all, that is, that you ocught to have some 1iqit to the idea of

aettling all controverales 1in one ault, Az I suggested, 1%

. woald g@f&iﬁfthe defendant perhaps 1¢ geﬁ s fres ride on a

counterclaim or clalms that belonged $0 the thiré-party defend-

ant, whleh the orlglnal defendant had no interest in.

UEAN MCRGAN: 1t ocertelnly weuld, right in acoord with
cur joinder statute. Therse is no doubl about that.

PHE OHATHMAN: I would sugzest that maybe the practlesl
golution of i1t would be that the third-purty defendant can't

uasert clalms apalnst the plalntiff becnuse the plaiﬂtiff

hasn't any and doesn't assert any agerinat him, thed 211 the

third-party defendant has to do is ﬁ@ bring a geparate sull
ageilnst the »lalntlff in the cene gourt sn¢ then ask to have
them consolldated, 1f the ccurt has Jurisdiotion.

PROFESSOR HOGRE; We felt we had covered that, Mr.

Mitonell. You nctlce that he'may assert any olaim whiloh he
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might heve asserted 1ln an originel motion.® That ls to be added.

we had the same view that you have, that ainoce this third-oarty

cefendsnt 18 not an adverse party as agalnst the original plain-
i, 1% is inscouprate to speak of a eeunterelai&.

TRE CHAIRMAN: The words “or aay eth@r party ag pro-
vided in Rule 13" might save 1%, too, Honte, 1T any oase arcose
in whiech he ¢id have a proper olalnm., Why aon't the words Yor
e@ﬁap party" inelude the plaintiff as woll as the words "any
other party? |

Wi, LEMANH: I am eontent thot the bracketed wOPras,
"the plaintiff," be taken out. That is in line ten.

SHE, GHAIRMANG In other words, if you strike cut the
words Ythe plalntdiff,? the words "or any other party" include
the plaintiff and would glve hinm the riéh% t0 assert any olalng
against that origingl plaintiff as provided in Hule 13, which
18 a1l we wanted %o do0 anyway. '

Iz there any objecticn, then, to atriking oul the words
"the olalnbtiff,” in line 97 If not, that deletion will stand,

How we have the third proposition, the second sentence
1n the brackets below the underlining, whieh states & rule of
substantive law which cught not to have been in in the first
place. My suggestion, as the Beporter has indlested, was that
we atrike 3t out sng then have him append a note saylng 1t ig
strioken ocut not to ohange the law but because 1t 1s substantive

1ay snd we ought not te say anythlng about 1%, What is youwe
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Wi, DODGEs I move that 1t be stricken oub.

.se The metion wes ropularly seovnded ,..

THE CHAIRMAH: A1 in fTavor say ﬁgga“é onpouad.
Garried. I8 there snything else on Kule Iﬁ%

JUDGE GLARK: At the bottom there ls ancther brackeb.
Dossn't that cuse out snyhowt I should think thet mekes 1% In
1ine with whut we have done earlier, ‘

DEAH nOAdaNs  Yes, ,

‘ THE CHAIRMAN: Is there any objection to the Heporter's
deletlon of the words "or to the third-party »laintif® 4own
in ths lsst sentsnce of the proposed rule?

JUpGE DOAIE: I wmove 1t be deleted.

THE CQUAIRMAN: I there is no objeotlon, that will be
deleted.

JUDGE OLARK: Do we sssume th:at we have inserted the
underiined materisl? That is in, 18 187

JUDGE DOBIE: Yes.

DHAN HORGAR:  Thet should atay in.

JUDGE OLARE: ALl right. We Just wanted t0 be sure
sbout 1t.

THE CHAIRMAR: It 1s understoed that the underlined
elause on page 39 18 to be Aunserted in the rule as new matter.

Now we go to Bule 15.

JUDUE CLABK: You wlll see that thls ls & suggestion
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to sarpry ocut what we think is logiosl in Rule 15(b), "Amend-

‘ments to Uonform to the Evidensce,® and we suggest the insertion

of the words underlined. | ;

"ihen lssuss not ralsed by the pleadings are tried
by express or lmplled congent of the gartiéé of by order or
direetlion of the court, they shall be treated la all respeots as
if they had been ralsed in the pleadings.®

Hotloe %hé gomma, *This would provids for the situa-
tiﬁﬁ‘ghﬁra upon objection to the presentation of evidence as
not within the pleadings, the trial Judigs overrules the o jeo-
tlon and orders the evidensce admlbtted. As the rule now stands,
such an order could bhe grounds for a reversal by the ayg@llata
evurt,® and so forth,

When the matter comes before the trial court and an
cbhjeotion is made that 1t iz not within the plesdlings, should
the trial court alwsys be forced to say, "Well, I thiank it is
within the plsadings, but lat'a be safe and have an amendment"?
That seems a 1ittls foollsh, really, practically. That 1s the
only way you would be gafe 17 39& took this rule literally.
1f he gays, %1% ls clesrly within the pleadings; objeetlon
overraled; svidence admitted," then unless the appellate court
sgrees with him completely, they scught to reverse: whereas Lf
1t has all been gone into, it seems & little Pfoollsh o do it.

. DEAN EG&@@%: You are asguming, of eourse, that the

racord ghows that the isaue is aetually trisd out.,
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JUDGE GLARK: Oh, yes; that 1s what this is based on.

JUDGE DOBIE: Does that take away ithe right of appeal
in scape thet order op direcstion of the court might be highly
impropery |

THE CHAIRMAN: I should think not.

JUDGE DOBIN: Iﬁ cther words, the éireéﬁi@ﬁ of the
scurt enlarges the issues, and let's assume that that is 1n-a
§grt1@ula? eage where that 1z a highly lmproper and very objec-
%iﬁﬂabls thing, that the Jjudge's faet_glipp@é, a8 Judlolal feet
sometines will, Does that preclude taking that up on appeal?

JUDGH CLARK: Of course, I suppose we presupnose a
mattor thet 1e¢ smendable to begin with, that it is a matter
that the pleadér (that is the plalntiff normally) could have
brought in, and 1§ 1% a question of whether o not he has
brought 1t in, Therefore, it presupposes a slituation where 1t
Never would be highly objectionable.

ME CHAIRMAN: Let me ask you this, Charlie. I sas
your polnt. There isn't express or implied eonsent to the
trial of the lssue, bessuse that wouldn't regquire you %o nake
strenucus objJeetlion to 1t¢7

JUDGE CLARK: That is it exaotly, =nd yet they go
ahend and try it.

THE CHAIRMAN: When thoey get to the Court of Appeals,
the court will say, "If it was properly triable, the ccurt was
right,® and Just treat the oasg ag 1f the pleading had been
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smended nocordingly.

JUDGE gLARK: That is right.

THE CHAIRMANG I sm wonderiag if we should tinker with
tide rule unless there sre mstual decislions that have oreated
sny tronble sbout 16. Do you Enow of §3§ trouble.

JUDGE GLARK: We. 1 rather think that She sppellate
sourt would de the Jjob, That ls true.

THE éﬁaxgﬁéﬁs ITen't 1t a case, then, whers we 08
antlelpating trouble thut hasn't really arlsen, in whioh the
amnallate court has & ?egéy menns of faklng eare of 1eY Ien'g
it Just one of ihose §m§ﬁéﬁaﬁt$ whish guﬁi mean saother amend-
ment withont any speclal trouble that we are tryling 6o awrg@t‘?

JUDGE OLARK: I think that ls tene. We put 1t in the
olase of smendments reconmended for o¢larity rather than for
&ﬁwlu‘té ohange .

TR CHALIAMAN: I think, a@ in Doeble's remarks, when
4t 1 duns by the dirsotion of the court, you would huve %o
gay o "propsr direction”, becseuse the point wnder this rule is
that % should be trested as Af 1t were in the pleadings. If
1t were trated as in the pleadings, you gertalnly ooculdn't
apglon BYYOPr in appeal.

JUCGK DOBIR: If you sre she Judge and you say, "I
dirsat that this be done," anﬁrl aay, "That is all wrong; 1
gon't know whother I want 4t in this or not,® and you aay, "I

den't aare what you wen$: it is in," then 1t would be trented
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Just 28 1f I had done 1%, I don't think the appellate court

" would reverse a cass like hat unless thers had been a vary

groas abuge of dlseretion. I am in favor of glving the trial
Judges the widest measure of disoretion. I think the only gues-
tion le the one you raise, General, %hathaf or not in eage#
1lke that,that haven't glven ﬁ?@gblé but where 1% makes some-
thing & 11i1ttle easler, 1% is worth whila taking 1t into the
rnlei I sericusly doubt it here,

DEAN HCHGAN: 1 have seen cages--in faect, I have been
in them--whers the trial Judge made me Wy an igsue thal was
elearly outslide the pleadinge and there wasn't asny question

about 1%, but my objestions were insdmissible under the plead-

Angs, and he sald, "Overruled.® Then after it was all over,

he ordered an amendment t0 conform %o the proof; which of oourse
cleaned me out of any exception, and there was no questlon aboub
that. | |

Whet I hed in miné, Sharlie, was suppose 1 hadn't been
astually prepared o try that, you see. ¥Would 1t cuvme down
then 10 & question of whether he ought to have granted me a
eontinuance or something of that sopt?

THE QHAIRMAN: - 1t would be within the diseretion of
the court.

DEAN MORGAN: That ie what I should suppose 1% would
come down o in every ovne of thess cases where I have been dom-

pellied to go on when I was not prepared.
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JUDGE OLARK: I suopose that always should be ralsed.

DESN MCRGAN: The objeotor @é;g;ht properly to raiss it,

Jﬁ&&% CLARK: Bust taking the case that you put, whers
the trial Judge later on, after 1t is over, orders an anenduent,
could he do 1t under our Rules ag they 854na?

DEAN MORGAN: I don't koow,

THE &ﬁgl&ﬁéﬁ: It etrikes me that, no troudble of sny

' &3n§ having arlgen, this amendment is the t?@% that we ought

ﬁ@t 10 make,

SENATOR LOFPIN: I think, M, Chalrman, it i2 rather a
change in substance, not simply a elarification,

THE CHAIRMAN: Your point is that the historieal iden
is that 1f the partises consent to try an lgsue, it cught %o be
trested in the pleadings., I an going beyond that and gaying
1t is troated as Af in the pleadings even if there is no ausnd-
ment. '

ﬁﬁﬁﬁféﬁ LOFTIN: I think that might be the aons trus-
tion put upon 4t by sn a§§el;at@ gourt.

JUUGE DONWORTH:  Haven't we a rule against reversing
for non-prejudioial erropr?

JUDGE DCBIE: SBurely,

MR, DODGE: That 18 where that belongs.

THE CHAIRMAN: I think the thing will be taken oare of
by that,

JUDGE bawim: To pring 1t to an isswue, I move that the
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SENAPO LOPTIN:G  Second.

THE GHAIRMAN:  A01 ia Pavoy of letting the rule stand
ag la, say "aye." Uarrieé,

In %h@ré nething further wger Rai@ 157 Hule 16,
"Pre-Trisl Provedure,®

JULGE CLARK:  We are ralsing the question whether it
would be desirable o put in & clsuse (6), "The granting of a
sunmury Judgment for a1l or part of the reliep sought, "

THE OHAJRMAN: On a preetriel hearing?

JUDGE CLARK: Yesa.

Wi, DODGE: Without any affidavits? Just en the oral
atatements of counsel about the oase?

Jﬁ&ﬁ% OLARK: On that, of course Lf the sumnary judge
ment 1c to be granted, Lt would have to be in acoordance with
the condltlions of granting aunmary Judgments., You wouldn't
grent a summary Jucgment to talke away Jjury trial, and so on,
but the gquestion is one of settling the ilssues at the time.
What would you do if you were a:gu&gs at a pre-trial hesring
and 1t eppeared that there was o certsin part of the msitar
that was thoroughly settled in the adaigseions and discussicn
of sounsel? Wiuldn't you teke that out of the case scmehow?

THE CHAIRMAN: Yes, but the whole theory of the pre«
trial hesring is to get cut the things that are anipalataé_%y

censent of both aldes. Now you want $o make it #0 that 42 a
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man goss into a pre-trial prosedurs he is in danger of having

C Judgment rendered agalnst him sunmsTily thal he dossa't consent

Ho. 1t seems %0 me that the pre-trisl procedurs is %&sgé wholly

on the ldea that the a@gﬁg san'y 2liminate ony lsaue wiless
there iz consant. |

JULGE DOBIE: It would be bad to do anything to scarve
them, General. I am frank $0 say thet Gown in ocur Clroult we
arg atrong for §h£$>§$@»$ﬁial thing., We have had 1% up at ouwr
%@aférsnga@, and & 1ot of ue hove made spesches on 1%, I |
cluttorsd up the record with sasveral, snd Judge Parker d¢id the
same thing. It has worked well, and some of the lawyors down
there have been & 1ittle afraid of 1t. Southern 1&@@@?5 are
nope oonservative than northern lawyers--snd lezler. They
den't like to Lesrn & new practiee. We have them indocetrinated,
and we are helping to show them that this is gém&thiﬁg fine,
that 1%t i1s for thelr good as well ss ours, I hesitate to put
aaything in there thet may scsre them. Then they aay be s&yin§;
"If you 20 5 this gﬁewﬁﬁiﬁlre@nfer@aae,‘gha% ala F@éééﬁl Jud e
may smack you with a summary jSudgment,®

THE CHAIRMAN: I¢ would mean he ﬁ@ﬁlé-hﬂﬁﬁ t6 ¢ in
prepared $0 fight, wheress as the pre-trlal procedure is
formulated now, he lsn't golng to get omught on anything that
he doesn't agree to. I think that is quite a different propo-
sitlon. | | |

DEAN HORGAN: I heard one Horth Carclina Judpe rég&?t
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at cne of the oconfersnves of the Third Civewit that he haa
‘eliminated all the jury sages but two by pre~trial confersnce,
and one of them was & Jury case thet hed been trled one time
before and thers had been a éigag@%@mﬁﬁﬁ. B0 & think &7 he is
an azasple, t@@ﬁﬁaﬂ%hé&?éuit cossn't need éﬂy snoduragenen &,

THE CHALRMAN: Isn't At true, CGharlie, that the whole
prre-trial %hﬁ@?g is that & men can't be held to aaythiag he
duesn't adml¥, snd now you are interpolating a procedure by
wﬁiﬁﬁiﬁhé pro-frlal procedure is converied into gomething 8lse?
it he coasn't adnlt 14, he would be hit by a gunmary Jjudgsent
procedure that he strenuvusly objects to.

JUDOE OLARK: I think, ss a matier of fact, that tho
courts t0 a certaln extent would be doing thls anyhow., I Gon't
gee how they oan avold 1t. In one sense whah yeu say is trus.
Yhe judge asks the counsel , "Are you golng to contest suoh snd
aueh lasuest" snd there he says he has to tome olean and Bay
what be s golng %o do. aArter hs has ssis %&ﬁt,-wﬁa% is the
legal effeod of what da left? I know ﬁhét Judge Heosoowlty
asked me & whille ago sbout a case of his. It wes Jurdisdletion,
1t is true, but neverthelesa I think 1% vresents the idea. The
partles made cortaln admissions ag to the fascts, wpen whioch the
Judge concluded there was no Jurisdiotion ana properly entered
& Judpment at the nre-irial hearing. o

THE CHAIRMAN: I think 1t would be ﬁekﬁér 0 leave the

pre-frisl progedure sa it 48 ana have the gourt make an order




1370 Ontario Street
Cleveland

‘51 Madison Ave.
New York

The MASTER REPORTING COMPANY, Inc
Law Stenography ® Conventions ® General Reporting

540 No. Michigan Ave.
Chiicago

National Press Bidg.
Washington

333

at one f e oconferences of the Third Civewit that he haa
“eliminated all tihe Jury cases but two by pre-trial confersnce,
and one of them wae a Jury oase thet hed been tried cne time
before and thers had %é@ﬁ a éi%&g@éﬁ&@&%, éﬁ I Tthink if he is
g axanple, tnagﬁa?%hﬁiyeuiﬁ coesntt need &ay eRooUragensn B,

THE GBALRMAN: Isn't 4% true, %hg?iié; that the whtle
pra-trial %ﬁ@@?? is that & man san't be held o ﬁaything he
doesn't admli, »nd noy you are interpolating a procedurs by
‘ﬁhiaﬁ the pre-%rial procedure is converted into something elee?

" he doesn't adalt 1%, he would be hit by & sunmary Juﬁgﬁﬁﬁﬁ
procedure that he strenuvusly objeots to.

JUDUE CLARK: 1 think, so a wmatier of fact, that the
courts 0 a certaln extent would be doing tils sayhow, I don't
gee how they ¢sn avold 1%, In one sense whal you ssy is true,
The Judge asks the counsel, "Are you golng to contest sush snd
sush lseues?" and there he seys he has to come olesn and gay
wiet he le golng to do. after he has sald that, what 1s the
legel elveont of what s Yeft? I kacw ﬁhaﬁ Judge Hosoowlisy
asked me 8 whille sgoe about a case of his., It wes Jurlsdietion,
1% is frue, but nevertheless I think 1% presents the idea, The

parties made certsin admissions as to the fascts, uwpon which the

Judge ooneluded there was no Jurisdletion and properly snteved

& judpgment at the wre-trlal hearing.
THE CHAIRMAN: I think 1t would be better to lesve the

pre-trial procedure &s 4t 48 and have the sourt make an orcer
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reoiting the sdmissions of both sides. Then when he goea 1nto

" eourt in the regular way, he has a chance 1o prepare and 30

fight out there the guestion whether these admisslonas require
that Judgment be entered forthwith ngelnst him. That ls the
plase t0 d¢ 1%, snd he shonld have to ae p§ép@?§é o fight
that battle before he guves into a pre-trlal prosadure.

JUDGE DOBIE: ©f course, sometimes the Juige aay de
gomething that virtually amount2 to it. 1 remember I had one

case of a poor, mountain boy who got drunk and lald doyn in the

- middle of a road snd got run over by three hearses. In the

vre-trial conference we went inte that in some detall, 1 sald,
fwell, I am golng to try this oase solely on the d@@triﬂ§>ﬁf
1ast olear chenoce. Nothing slse is in the oase," The lawyers
went cut and settled 1t. One of the hearses took hls body
baek, incidentally. (Laushter)

THE CHAIRMAN: It was a fortunste colnoidence %o have
81l that servics. That is what I oall aﬁré&aai

what L8 your ylaaaurs about amending thie pre-trial
rule to alleg the aourt to enter suamary Judpment at & pre-
trial hesring?

JUDGE DCBIE: I am open-minded, but I am very dublous,

I should be very glad to hear from any of these gentlemen. As

I sald, our experlenoce with pre-trial prastice down ouwr wﬁg
started ln slowly, but now wr find 4t La working superbly. 1
think 4t is one of the woet megnificent thinge An the Rules.
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M, DODGE: I move that the rule stand as written,

SEHATOR LOPTIN:  fscond.

THE CHAIRMAN: ALl in favor of not putting in the
clauag sllowlng summery jJudgment in a ??é*ﬁ?i&l hearing say
Raye®: opposed, Qaéﬁieéﬁ | ; |

iau heve a further suggesiion here, Hr. Reporter.
Fellure o attend a pre-trlal hesring may bs & basls for dis-
nissal or defaul . »E%vg you ever had & sase where a lawyer
refusad %o atiend one when %ﬁ% Judge has ordered 1t%

JUDGE CLARE: I don't hnow ﬁf any. Pe you remenber |
whe made this suggestlon to ue (te Professor Moore)? This came
from the FPederal RHules %erv&éé gdlitore,

JUDGE DOBIN: I should 1ike to ﬁay‘@ae thing on that.
I don't know vhether his fallure te attend would be fadlwre
wlithout propsyr ghorlng. 'That i@, should there %e pProper @3%&%@
or scmething of thaet kind? There 18 o 11ttle reason ié our
part of the world for putting & 11ttle pressure on them to
attend. Ia the blg oitles, where they Just take a atrestesr op
taxd, I ocan see that there might not bs, but in the Westorn
District of Virginis the District Court meets in seven places,
%ﬁﬁ soma of them don't Iike to come to one of those plases %o

pre=trlal hecring where 1t is necgusarily held, when the trial
iz golng %0 be held in anothsr glaéa. I an very strongly in
favor of any yule that isn't unduly hard that will put a little
presasure on them.
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THE (HAIRMAN: Do you have any experisnce where laowe
yers have deslined to attend?

SUDGE DOBIE: I have never had one, no, but X Know
some of the lawyers have kiecked on 1%, and I know one or Iwo
came in very relustantly, ohlefly dus to shézr ignoranss oF
what wes going te¢ be done there. In the case of one of them
it was due %o his ignorengse of what & kind-hearted Judge I am.
He adnitted that, |

THE CHAIRMAR: 1% strikes me that AP you haven't had
any trouble with the rule, and 12 ao one Xnows of a aslngle in-
stanoe where the lavyer has had the courage to refuse o go,

1% is one of those amendments thait we aighs ferget;

HR. DODAE: Paortioularly as 16 48 largely coverad by
B1({b), the first sentence. '

JUDGE DOBIE: (D) and %5(a) give the jJudge the right
to do that, don't they? That ia certalaly an order of the
sourd,

THE OHAIAMAH: Yon can walve that at them if they get
balky down in your fesrritory.

JUDGE DOBIE: I am inelined to think probably it 1s
batter to loave that whole thing as 4t 18, but I am open-ninded,
1f the Heporter has anything to say.

LDEAR HCRGAN: Some of tﬁ% literature with reference to
the Detrelt prooesdure, where this more or less originated, I

think suggested that in order to mske 1t effective thgg had
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¢ provide for dlsmisessl for fallure to appear. Iszn't that
Pigh$’

PROPESSOR SUNDEALAND: Yes, they did. I nevor worked
vapy well until they had the coupuloory éuies;

JUDGE pOBIN:  There ip no eh;aséiaa $0 & looal rule
where 1% dossn't work well, 1s thore?

THE CHAIRMAN: fThis ruls says, "The oourt in its dis-
$§§ti§ﬁ may es%ahléﬁh by Pule a pro-frial ealendar®, If he
nekes a rule that iz authorlizsd by these Rules reguiring lawyers
10 appesr, plainly 1% would oome under Rule BL{b), ithe rule
thet Mr. Dodge roferrved %o,

JUDGE QLARK:  11(b) ought to hit the »laintdfy, and
¥5(a) cught to hit the defendant, | |

BEHATOR LOPTIN: It seems to me under #1({b) the sourt
eould dlasmiss,

JUDEE DORIE:;  Te bring 1t to 2 hesd, Hr, Cbalrman, I
aove that ths rule bs allowed 0 atend a8 4a and lecve this to
the lceal rules. You needn’t put %éat in. dJugt lesve it se
it ia,

THE OHATRHAN: Any further discussiont A1) in favor
of not pubting in & compulsory provision in the §?@uﬁri§l riles
say "aye.® It 1a carried.

PAOFRSSOR SUNDERLAND: - Would 4% be worth while to sda
ancther item to the effect that proof may be designated by
affidavit? The parties night be willing to agree to ﬁhé‘ den



1370 Ontario Street
Cleveland

51 Madison Ave.
New York

The MASTER REPORTING COMPANY, !nc
Law Stenography ® Cosventions ® General Reporting

540 No. Michigan Ave.
Chicago

National Press Bidg.
Washington

they wouldn't agree absolubtely $0 the truth of facta, They
night say, "If such and such affidavits will be filed, I will
ascept then, but 1 don't Xnow enough about this® or "I won't
adalt the truth of the faot itselsf, " They sre doing s good
desl along the line of gubagiﬁatiag~affiéavxgs for more elabor-
ate proof in England, and 1t night be a uasful thing.

THE CHAIRMAN: I think 1%t 1s covered by aubdivislion
(5} of the pre-trial rule. It says "for a confevence %o con-
siéer (6) Yueh other matters as may ald in the dlsposition of
the actlion.® |

PROFESBOR SUNDERLAND: Everything will come under
that. Even sumuary judgment will come under that.

THE GHAIRMAN: Yes. Under that the parties eould
atipulate that 3352&&3 evidence may be taken by affidavit ine
stead of by depesition, and plainiy that would be in (&),
wouldn't 17

PROFEGBOR DUNDERLAND: I think 86, but I thought we
might oall thelr attention to it. Of ocourse, we oould have (&)
alone, and nothing else, and 1t would inelude sverything.
wenldn't 1% be an adventaze %o call their attention to that

artloular way of eaving timeY

THE OHAIRMAN: wWell, there may be & hundred other waye
of saving time that we won't mention.

JUDGE DOBIE: 1 think thet would coour 10 almoat any

Judge. I know I had one cage in which there was a queation, and
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1% was sald, *If the president will make an «ffidavis, I will

" take that W

PROFEQUOR SUNDERLAND: It is a very useful thing,

CJUDGE LOBIE: Yes, 1t is. That ﬁ;ﬁ gome up. ‘That
man waid, "I den't know this, but I know that president and
Enow that he is not & llar. I7 he will make an affidavit that
that 1 the faet, I will take 1t and that will go inte the oage
g adnitted.™ I belleve that oould be left. I think all the
Judgas wlll testify that that h&s'aerkaﬁ nagnlificently. Ve
have had ene or two somewhat oonservative Judges who were a
little afrald of 1t, but I %hink we are getting them sround,
Cur experience hae been very, very hapvey with thls rule, and
I know Judge Parker is wildly enthusiastic about it, ¥Ye have
urged Jjudieial sounell ageln and agein and pre-teial oalendars,
We have dons everything we cen te get the Distriot Judges to
use thils rule as much as they oan,

THE CHAIRMAN: This matter of putting proo? in the
form of affldavits iz plainly within the'terms of subdivlision
(6). I con't see why we should piek cut just cne thing and
stlek that up in front of them when thers may be fifty others
which are equally within it. If there iz no motion on that,
#8 will pass on o Rule 17

JUDGE CLARK: In Rule 17 on (a), "Real Party in
Intereat,? we ralse question about gertain cnases but haven't

any suggestion of &nytﬁiﬂg'ta be done about 1t. You may note
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that later on I raise the guestion whether 1t would be deair-

-~ able for us to make & report as such, which might be outside

of amendments. That ig, is ouwr funotion limited only te anend-
ments or ig our funetion perhaps somewhat a survey of procedure?
1t seeng to me that there may be ocscasion at some time for ug
£0 make & faperﬁ on the state of Pederal procedurs, 1 have
reised that question later in connection with the appendix.
I just throw thet out now,

| As far as the (a) aection here le oongserned, all we
are doing is t¢ ralse doubt sbout these cages, I den't bellieve
there 1s anything we could deo to aﬁaﬁga the ruls. ¥e say, "1t
is belleved that no ochange in Rule 17(a) would be helpful in
view of the principle enuncisted in Rule 82.°

JUDGE DOBIR: Rule 66, then. |

_ JUDGE OLARE: Thet is the next question on (b). It
gets to 66. I am talking about (&) here,

THE CHAIRMAN: I suppose that when we prepsre oup
tentative report whioh, after at least inspeetion by the Cowrt,
will be authorized to be dlstributed to the bench and bar so
that they can take a whaok at this thing bsfors we make a
final report, ae we did before, we should have a very carefully
drawn set of notes, and wﬁ@néver we make asmendments we owght
t¢ expluin ?@ry.@grefuily Just why we did 1t and wha$: the
purpose of 4% ie. Then with respect to qulte a number of the

rules wvhere sone controversies exliasted or zmendments have been
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suggested but we haven't made eny, I think we ought to put &

.note in under that rule, esrefully drawn, stabting Just what

the situatlon is and what the sases have held and our reansonsg
for thinking the rule cught to stand as 1t is, beosuse that is
golng to have a very importent effeet, I think, on the lawyers
and jJudges wno read this tsaﬁasi?e report, They wlll know
that we have considered it and that we had our reasons for
not éhangiﬁg it. Yhether we want $0 go beyond that and make
any general report dossn't seem to me $0 . be gquite cvur problenm
now, D¢ you think so? 7

JUDAE OLARK: No,

THE CHAIRMAN: That will fit‘she blll as you see 1t7

JUDGE QLARK: I think what you suggested is falrly
ineluslve anyway.

THE CHAIRMAM: You haven't any amendment $o suguest
to 17{(a}, have you?

JUDGE GLARK: A8 to Rule 17(b), that is lmportant but

would ocome up more direotly, we think, in connecticn with 66,

We have msace s delinite suggestion in the pecelver rule,
THE CHAIRMAN: Let's pass to 66, then, if that is
where 1t is golng $¢ oome up.

JUDGE CLARK: I should think 80, if everybody is

sgreed. You oan Just postpone it, and when you get t¢ 66 y§g~ '

will see our suggestion on page 179, with discussion,

THE CHAIRMAN: The recommendation is that 17(b) should

389
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not be ohanged and that any change that iz made should be nade
“in 66, Wy pot just lay 1% aside until we resch 667 Has any-
body in the Commitiee any rectmuended ameudments %o 17(a) or
(v)? Have you any recommendation for any other amendment to
Rule 177 | L |
JUDGE OLABE: I think thait covers 1% all., We have »ud
In a 1lttle pefarvence o %h@\gﬁﬁgﬁisﬁ of Jurisdietion and venue

of uninoorporatesd assoelatlons and have asald that we doa's

tﬁ;n% there is anything we cen 4o, Thers 1g a declsion by ay
sollengues that L d4idn't parsiaipste in, which I ;ﬁiﬁg has bsan
rather helpfui. It 48 clbed on page 43, But there is no
regomrendation that we ghould do anything here,

VEAY MORGAN:  vhat pape s 1192

JUDEE GLARK:  Page 43 of the original oomment.

THE CHaInMaN: Of the Reporter's report.

LRAN MORGAN: Have you any oitation on that?

JUDGE OLARK: The Sperry Produots case on pags 43,
rommenty 11,

DEAN MCRGAR: I belleve certiorari was denled in that.

THE OHATRMAN: There are no suggestions for amendment

sayway, 80 we will paes on to Rule 1%, "Jolnder of Ulaims and
Remedles.” Have you any suggested amendment to that ruley |
Take {(a). |

JUDGE OLARK:  As to Comment I, there again we called

attention $¢ certaln problems which are real §reblems, and that
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is the queatlon of Jurlscletion when you have a claim arising

seut of the same transaction whioh s baned on 8 aon-Fadersl

matter. I puass thers lan't anything we can 40 aboud 13, It
e somsthing that causes real 4AFflcul ty.

THR CHALRMAM: It L8 a mabber of jﬁrisﬁia%ién, and we
van't sefhle 1t one way or another, It 1s for the Court to
aay whether the rule enlarges of dossa’t enlarge the jurisdlo-
ﬁi@ﬁ.

© JUDGS OLARK:  That hae worrled our thought a mcod Gesl.

SIDGE D03IR: 1% has worrled a 1ot of sourte besause
that esuse of actlon ds in thers, t0o. I don't belleve we can
“o anything sbout that,

THE OHAIRMAN: Gomment IX. I8 that the same sort of
thing?

JUDGE OLARK: HNojp Comment XI S8 a 11ttle daifferent.
Professor So0tt thinks thers 43 an ineonalstency betwesn Hules
18(a) and 13{a), this one and the sume transasilon section of
the cvunterclalm rule,

JEAH HOUGAN: He wondere why, 17 you have to put in a
sounterdlals arieing out of the same transaction, you cught not
t¢ have to joln actions arlsing vut of that?

JUDGE CLARK: Yes, thet 38 hile goneral point, thal 49
we are strenucus in Rule 13{2), the compulsory sounterolaim
one, we ought to be strenous here snd muke Tls aompul nory,

THE CHAIREAN: 1o there & single court decision that
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has developed any trouble on 1%%

DEAR HOLGAN: No,

JUDGE OLARK: No; anad we made an anawer, suoh as 1% is,
on page 45, In faot, the rezaon we put this in 1s that ye
tried to notice oriticisn of the Rules wﬂe&gv%r 1% appeared,
espeolally from distinpgulshed professors.

PROFESHOR SUNDERLAND: 1Is there any vesgon that the
sama princlple shouldn't apply?

) JUDGE OLARK: Yea, but we should think 1t did.

PROPESSCR SUNDERLANDS Your sugeestlon is that with
your definltion of "eause of astion," you have susch o broad
definition that wherever other things arise out of the sane
transaotion they necessarily constitute one and the same caune
of aotion, ’

JUDGE QLARE: That 48 it.

PROFESSOR SUNDERLAND: But the ncurts don't gustaln
that, do they? |

JUDGE OLARK: OF course, they don't alwaye thorcughly
sustaln us. They do every little while. The oase I ‘mave you
Yesterday on the aepsrate statement of elalms, the CUriginal
Ballet Ausse oase, of course was on the aeparste stabtement bui
1t was a 11it6ie difPerent thing. There they did suetain.

PROFESSCR SUNDERLAND: But the books are Jast full of
cases whers they hold that there are two or wore causes of fo-

tion aridsing out of the same trangaotion sxactly. There are
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hundrads and hundreds of then,

DEAR MOAGANT Partioularly on the res Jjudicata or
gplitting causes question.

PROFEBSOR SUNDERLAND:  Yes, E

JUDGY DONWCRTH: Does the szpression "cause of aciion
cdour in our Rules?

JUDGE CLARK: HNe, 1t doss not. ©OFf course, a3 you say,
there has always been a eonflict on this prineipls. There is
no doubt about that. Do you think that by changing the rule
here we san de much nore?

PROPESEOR SUNDERLAND:  If you make a condition that Af
it aroge out of the same transsotion or the same coeurrencs,
they should all be Jolned, and put a penalty on 4f they aren't,
I think you would get ayay from the technicsalitisa of the tepr:
foause of astlon,® and 1t would be & very praetical ruls which
would work very sasily.

JUDGE DONWOATH: You favor introdusing thed expression
into the éalas? V

PROFESSCR SBUNDERLAND: ~ The same as we have for compule
sory oounterslaim, the same transaction or coourrence., Ien't
that the langusge you uge?

JUDGE DOBIE: We don't use the term “osuse of aotion®
anywhere in the Rules, |

PROPESICR SUNDERLAND: No, ne,

JUDUE OLARK: I guppose spescifiocally what 1t would
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mean would be adding to Aule 148(a) something like thig some-
where: "The plalntiff must include in his complaint 8ll olaims
arising out of the same transaction or ocourrence,”

DEAN MORGAN: That is what 1t would amount to.

JUDET DOBIE: Soott is in fava?;@f that, 18 he?

PROFESSCR SUNDERLAND: Yes, he is,

JUBGE QLARK: 1 take 1t so.

MR, LEMANN: He saye 1t 1 "sonevhiat ourlous® that we
ééﬁ’% 80 requirs. Personally, I den't think we should out 44
cut Just because Professor Beott was a wonderful man and re-
marked in the ecourse of writing a law revisw a&ti#l% that this
is & rather ourious inconsistency between oup g@sitieﬂg of the
plalintdf? and defendant. I think his aemmansrié poerfectly .
correct and does great oredit to his study of the Bules snd
his acuteness of ocbaervation, and Lf we were régritiﬁg the
rule I woeuld remove it, but I think 4t is one of the thinge
that we amust reeoncile oursslves not to do,

DEAN MORGAN: If Judge Clark iz right, though, and
thers is a great deal of oconfliot as to whether a peraon mekes
& clalm and gets & gnégmenﬁ ang ig §h§§§§¥ barred from any
other olaim erising out of thet transaction. It is an impopr-
tant thing in substence, not Just of foru.

MR, LEMANN: On whet basis ham 1% given mny trouble?
He had battles over cause of sotion.

PEAN BCRGaNS I know Lt.
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BR. LEMANN: I renember those.

DEAN MORGAN: He hasg oontended for years thet all the
g?éug of operative faels that osn be handled should be a single
elaln. He wants you to use the same definition for savse of
actlon in splitting, I believe, don't ysu,aﬁharliﬁg ag in the
other caasent

JUDRGE CLARE: Yes,

M DEAN MORGAN: 1If you are going to do that, 1% is a
?ﬁry‘iﬁpgftﬁﬁt thing for the lawyer 3$0 know whether he haa to
agsert all the elalms in one actlon or be barred.. |

Mil, LEMANH: It ia the point of the Reporter's view
of 1% that the plalntiff may lose some rights under the rule
4% L% now gtands that the bar may not realize, but in four |
years the bar has had no reported osse showing any misfortune
about 1%. I am asking. |

JUDGE DOBIX: I think 1t ic & matter of practise. The
lawyer 1s inelined to.do it. I don't think thers would be many
cases wvhere I have twb clalms against you, Honte, that erise
out of the ganme t#ansaatiaﬂ, where there would be any great
advantage in my asgerting one and leaving the other ocut,

Hile LEMANN: It hardly would happen.

JURDGE B(BIE: I den't think it would often haspen; I
doubt seriocusly that it‘wealﬁ. I think 1% would cause move
trouble than it would eliminate in actual practice.

MA. LEMANN: My thought is Shat it havdly ever happens
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end why should we now go out Of our way $¢ change this? This

i one change, among others, that we sould forege. It La very

diffleult to deny yourself the nrivilege of changing something.

JUDGE CLARE: 1% is, of eourge, It must be sald that
there ie some doubl now, and 1f we put ;ﬁ %ﬁ express provision
we might lesaen the doubt, That lg, I would be inoclined, if |
you want to 6sll 1t 80, to be as hard-bolled about res Judicata
ag.g?aut geparate statement, and 8¢ on. This dowsn't say elther
way; thet 1a, the court oan be either hard-boiled sbout this or
not. ’Theye ig nothing in the rule that pushes hin @ﬂ@.ﬁﬁy-é?'
snother. If we put something in the rule (if we are going to
put anyshing in the rule, I would certainly went topush him as
I have stated), then thers would be some additlonsl olarifics-
tion, that is true,

THE GHAIRMAN: As I try to understand what the contro-
veray ls aboute-see 1f I am right--Rule 13 deals with scunter-

alaims and 13{a) reguires hin to jein,§%ﬂ¥§éaﬁﬁé?¢laim, sYory-

thing arlslng out of the same kind of trsneaction; whea you

get to Aule 18(a), Joinder of clalms by the plaintiff, yuu
don't compel him to Join every olalm arising out of the smme
transactlion--you permlt him o do 1%, but you don't requirs him
$0 do it. Is that 1t%

JULGE CLARK: 7That is Professor Scott's point, and
of ocurse involved in that l2 a construotion of what & al%hmr

is, and he is construlng a clainm rgthgr narrowly. I I were
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doing 4%, I would ccnstrue & olalm more broadly. MNeveritheless,

" as Lt now stonde there is nothing here that says & sourt oan't

construs & oiain gigae? way, broadly or narrowly.

¥R, DODGE: Thers ig & need fop sompulsion in the o288
of & oounterolaim which doesn't sxist hers., In nineby-nine
giman out of & hundred, st leset, there ls fallure o join all
the olaims he has arising wt of the same transaetion,

JUDGE DOBIE: Of course, in cennection with the oocunter-
elaim we have made 1% very broad and have given the delendant
a whole 1ot of righte., We have sllminsbed all the distlinotion
vetween the old setup snd recoupment, and we have elininated a
Lot of restrictlions of the code. 1% seems $o me that there 18
a good deal of reason there for saying, “We have done all that
for you. How you have te seb up all the eanntarg}aima that
arige out of the same transsction and clean them wp. You bring
that into litigation,? |

But here you may have two sbsolutely sepsrate elaime.
You mey have a olaim againet me for fees as & lawyer, On the
slde, as & lawyer, [ may fix sutomobiles., Another time I fix
your autoneblle, and you have another elaim. I don't think
there i the same compulelocn that if I 1itigate ana_ef Phoas
elaing, I necessarily must litigate the other. I am inclined
to leswve 1% as 1% is.

PHE CHALAMAN: What aetion 4o you wani $0 take on 1H%

JUDGH DEBIE: I move that 1t be left as 1t la.
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DEAN wiRGan: 1 seeond the motion.

THR OHAIRMAN:  Any further discussion? 411 in favop
of leasving Rule 18(a) ag 1t 18 say "aye ay;aséﬁ. Sarried,

1g there anything on 18(b)7 ; |

JUDGE OLAREs I will bring this ag ?%13 is the quesgs-
tion of the stockholders' osult and the rule in Hawes v. Cskland,

%&m% aonments have suggested, a3~z %ﬁiﬁg-ggll shgy ui

ght, that
perhaps under Eaézreaa v, ?éﬁgéiﬁg %h%@% m&y bﬁ doubt &&&nﬁ
that, I %hink the oourts have g@n&r&lly saaﬁa&a@& the rule, as
they might gquite naﬁa@aliyg In our sowd the maltier came up,
ané I was rather amggéé at the development. We sonfirmed a
gase %&aﬁ ia oited.,

THE OHATRMAN: This is Rule 18(b) that you are talking
about? »

JUDOT OGARK: Ne, I got a little off on that.

THE CHAIRMAN: I thoumht ao.

JUDGE DLAREs Nevertheless, thls 18 & kind of corellary
ef that, Thisg is the fraudulent oonveyances thing. You may
have the argument that this is & matter of substantive law. I
suggeasted on thig, as 1 do éigh% aleng, that I den't think we
had betier start amaking changes on

any of thess things until
the Dupreme Court has definitely ralged the guestion. Ve
should follow rather than atitempt to lead the Jupreme Cours
on the Tompkine rulse. |

THY GHARRMAN: T don't see what the point lg. Is 4t
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18{b) that we are falking about?
JUDGE CLARE: At the end of 18(b) we inserisd a pro-
vision recommended by Profeszop Melaughlin, which had been long

pdvocated by people interasgted in sreditorst ri

ghts, and 8o on,
and which same from the wnlform fraudulent sonveyaneing act,

It 12 the laet sentencet "In parsticular, a plaintiff maﬁ state
a elaim for money end & olaim to have set sside a conveyance
f?agéﬁlant as to him, without first heving chtained a Judgment
s&ta%lighing the olailm for monsy.”

THE OHATRMAN: wWhat is wrong with that?

JUpak OLAHK: I think 1% is a1l right, but I think
that consldepable argument may be made in the 1ight of present-
day conocepts that that is a rule of aubataniive law,

JUDGE DOSIE: I haven't hesrd any complalnt sbout 1%,
have you? :

JUDGP GLARK: 1 aién't think I had heard any ocuplaind
«bunb contributory neglipgence until the Supreme Court raleed 1.

THE CHALRMAR: I don't think we ougbt 1o assume that
that is substantive law.

JUDGE DOBIE: The Suprens Géurt has slready passed on
thia onge.

THE OHAISMAN: Wait until the Supreme Court says it la.

JUDGE DOBIE: The Supreme Court passed on this ruls
onge.

M1, LEBANN: I think we might have a rule of order op
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prooedurs that wvhersver the Reporter does not himself proncse

Ca rule o amendment, we nlght follow his laadershin, I doa't

know that we would all be agressble to that,

THD CHAIREAMN: In a proper casa, ‘

M. LEMANN: I think 4t would oreate & strong pre-
sumption that 4 change should not be made wvhare the Reporter
doces not hinegelf present 1%, _

JUDGE CLARK: It i1s the sole function of the Houce
te introdues revenue-making mensures.

M, LEMANN: I wouldn't make 1t as a definlie oonslue
slon, but Juet s general presumpiion vhers ha doesn't recommend
& change.

THE CHATRMAN: You notice 1 an sliding over the Rules
protiy feat where he dossn't suggest anything,

JUDGE QLARK: I don't want to make & change here. I
think this 18 2 matter the Uommittee might well be thinking
about, and when wo get to the Hawes v. Oskland rule, you may
want Yo think back on this,

THE OHAIRMAN: Notwithutanding Erie v. Toupkins, I am
Tar from coavinced thet that last sgentence in 18(b) is a rule
of substantive law,

CJULGE CLARK: I would argue strenuously with the pro-
cedure--but I argue with a good many things 1ln the procedurs,

JUDGE DEBIE: I think 1% is a rule of procedurs, snd
I think it 42 ons of @haa@-kgys you had e have to get into the
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equity door, ¥e have ghivem oul & 1ot of keys hat didn't exiet

pefors, and § think they are fine keys. 1 am for them. I om
¥

JUDOR CGLARE: Y thoughi you gald the dupreme Gourd
peaaed on this. i

JUDOE DURIE: ?heg zporoved 1t as we put 1% in there.
They didan't make an objeoation o 1%, _

JULSE OLARK: That ia a good perineliple o g0 ont

JUDGE DOBIN: I nove 1% bz loft as lu.

JUDSE OLARK: I agree wlth thab,

TUE QHAIANAN: Thers sre soms Distriet Gourt decislons,
you pay, that hold that the pule is vold beocausa 1t is & aud-
stentive law provision? Thars apre some oagses ¢lbed down here.

JODGE OLARK:Y What 4o you say aboul thal?

MR, LEMANN; They are lLisbility sases, not fraudwlent
eonveyancs gases. Page 45,

UEAN HORGAN: That is Joinder on separate bondas.

WA, LEMANH: Separste bonds.

DEAN HORGAN: Thet ls net the asane Xind.

THE GHALRMAN: The thecey is that there have baen aome
Distriot Gourt decislons on other sﬁaﬁég of fact whish alghi
ba argued as the prineiple to maks fhis vold. Is that right?

PROFESSOR BOCRE:  They don't gay 1% la wold,

THES OHAIRMAN: They hate te slap the Buprems CGourt in

the faoe, of gourse.
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I understand youwr plessure 13 to &o nothing to 18(b).
We pags now t¢ Mle 19. You hove aoue definite smendments to
propose thevre. Is there anything on Bule 19{a)?

JUDGE GLARK: The questlon of ralsing the abJestlon.

THE OHAIRMAN: What subdiviaion of Fule 19 4e 1t in,
(e}, (b), o (0)¥

JUDGE QLARK: VWe made the suggestion, and the guestion
came up yesterday whethor 1t should not be added to Rule 12(b).

‘ THE OHAIRMAM: But you have an smendment proposed here.

A, LEMANM: It is a proposed amendment o Rule 12,

JUDGE OLARKSY You romember yesterday He, Hoore, brought
that up, and we referred to 1t & 11ttle, I think. |

Whet 18 the objeatlon te sn indisvensable parity? Sone
sourta rather talk of 1t as though it vere an cbjection of
Jurisdiotion, If 4t 12 an objection of Jurisdletion, of course
1% is already covered by what s in 12(b), ¥y friends, MNesavs,
Plke and Fisoher, sald 1t wasn't Jurisdiction, snd perhaps in
one sonse 1t le not. If£ A% lsn't Juwrlsdioetion, then we gpecify
seversl forms of objeetion. Cught we not Tor complotensss o
put 1% In?

M, LEMANN:G In 129

JUBGE OLARK: In 12(b). I wil) esay that as a loglsal
matter, yes, but there is Just ene heaitation I have, I think
that indispensabls partles ars rather few as the casen are, and

maybe we are worrying a g£ood deal sbout something that isn't
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80 very lup@rtant now. HNevertheless, there is that logioal
omlsslon, and I bring 1t to your attentlon. There 1% ia.

THE CHAIRHAN: How narrow 1s the rule as 3t olands?

If there is a fallure Yo Join an indispensable party, how do
you reise the voint as the rule stands?

JUDGE CLABE: There 48 no way expresaly specified.

THE CHAIRMAN:. I kmow, but how would you do 1v

JUDGE DONWCRTH: It would have to be by anawer,

ME, DODGE: Yeu would have %0 set it up 1n your snswer.
Yhere 1s no provision for a preliminary h@éring on that.

THE CHAIRMAN: At the option of the sourt, you put it
in your answer.

JUDGE QLARK: It hasg been réxsga under Hule 12(o),
whioh 18 moticn for Judgment.

JUDGE DCBIE; You souldn't 4o 4% by a motlon %0 dlsmigs
very well, oould you?

JUDGE COLARK: It is not specified in RAule 12(b). Tnls
ls Mr. MNoore's baby. He says to be logloal, you ought to aéé it
in Bule 12(b). |

DEAN HMORGAN: 21 doesn't oover 1%, coes 119

JUDGE CLARK: Not in 80 many words. I think you might
deduse a theory from 21 to cover 1t, yes.

DEAN WORGAN: By motlon,

THE CHAIRMAN: 1Isn't 1t the kind of objestion, anyway,
that had better go into the answer? The sourt would hardly
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want to pass on it until he knows gome thing &bout the Tasta of

the oane,

M, LEMANH: I den't know. I think if you are a party,
you want o oall attention to 46 right st the beginning., “Hepe
is an indiepensable party who cught to be E@@gi“ He oould tell
that from veading the complaint., Particularly as we are chang-
ing Rulo 12 anyhow, I should think thet there s no objection to
putting this in Bule 12. We have alreedy voted to rewrits Rule
L2, |

JUDGE DONWORTH: VWon't 4% often happen that the indis-
pﬁﬂﬁaﬁiii%? ﬁgy%ﬂéa on facts not appearing in the complaing,
in whioh event naturally L1t would De in the answer?

Hit, LEMANH: That aight happen. Of cowrse, if we put
tule in the list Of matbors wnloh nay be presented by motion in
Bule 12, as I unﬁa?atﬁaé 1%, that coesn't prevent anybody from
putting i% in the answer if he wante $o. Is that corpsoi?

JUDGE ULARK: Yes,

THE CHAZRMAN: If you make some motlons and don't put
that in, 1% 1s walved, ien't 147

Hi., LEMANH: well, let's see,

JULRGE CLAHK: Yes, that would be true. That 1s, you
don't have o put this inj you don't need to meke a motion,
but 1f you once start making a motien, ouy theory is that you
have to move to the Limis.

SHE GHAIREAN: I you put 1% in 12,
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Hi, LEMANN: You heve to nove $0 the limit of motions,
but does that exelude you from putting 1t in yowr answer? You
ean't have any more motiong.

| JUDGE GLARK: I underastand that the idea yesterdey was
that you couldn't then put anything in tﬁé BNBYOT. J

K. Eﬁgﬁgs ™hat lsa't right.

- JUBGE CLARK: Xfsyou teke MWr. Hoore's second motign
en 12(h) {I oall 4% Hr, Moore's, tmt I have acoepted it too),
wﬁiéh is Ghe walver one, he has taken that out. That 1s on
this same page, page 47.

*A party walves all defenses and objections ..., exeept
(1) that the dafense of fallure to state a olalm unon yhich re-
11ef oan be gronted, the defense of fallure to Join an Andis-
pensable party seeo’

£ you scosnt that %oo, of course that would cover
your point. |

MR, DODOX: It aight develop at the trial that there
weg &n indlspensable party whose indlspensabllity was noi made
manifeat by the plaading,

JUBGE DOBIE: The judge would have power in that oase,
would he not, to direst that thet poarty be brought in®

JUDGE QLARK: If he eould get Jurisdlotion of hin.

HE. LEBANN: If he hasn't Jjurisdiotion, and if the
perscon ie indlaepensable ac that he can't prooesd without hin

snd he osn't get him in without defesting Jurisdiotion, then
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the osae must be dismlaged.

DEAN HORGAN: s have in Buls 12{(h) "fallure to siute

~m elaim upon which realief can be pranted®. You can alweys umake

$het during the trial, If he is indisepansable you can't got
relief, can you? L

SUDGE OLARE: I ashould think so.

WA, LEMARN: That La what Wp., Hoore hap propossd on
pagh U7 o add to Rule 12(h) now, %0 put in indispensable party.

| DEAN MORGAN: I mean withoud i%.

MR, LEMANN: Why not put 4% In? In other words, sinoce
we sre vewrlting 12, woulén't the sensible thlng now ba (a) 4o
add indispenaable parties to the categery of polnts that ﬁag he
ralead by nobione-
h ﬁﬁaﬁ ARG AN (ingﬁfpeaiﬁg}z That is sli pighd i th moe.

MR, LEMANN: --and (B) $o aéé indispensable partles

to the category of defenzes whioch are net welved in 12(h) by

- fallure to inolude in the motlon? Wouldn't that really put it

in pretty goos shape?

B, DODGE: Yeas.

JUDGE OLARK: That 18 what we have suggested rather
agalnst our general prinoiples, but nevertheless 1t 1z logloal,
That ls, we ave making Héla 12(b) 2 larger thing then ever,
but nevertheless A% is logical the way the vrast of Bule 12(h)
£0e8.

KR, DORGRY  4e long as we are amending Rule 12 anyway,
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I move that these two sdditionel smendments be made to 12(b)

and 12{h).

MR, LEHANN: I geoccnd it.

THE CHAIRMAN: Then you mean 8dding subdivision ﬁﬁﬁ@g?
(6) %o 12(b)% wWould 1t be (7)7 ;

JULGE OLARK: I thisk 1% had better be (6) and let
what 16 now (6) be (7). 7That would be more logical, I should
think., |

Hi, LEMANN: Reverse the order ¢f emumeration.

THE OHAIRMAN: We have decisions ané textbooks which
telk about Rule 12{b)(6). Wow we are going to change the nun-
bers on then?

JUDGE DOBIE: I should rather put 4t as (7) and not
change the numbers unless L% 1s absolutely essentisl.

THE CHAIRMAN: Unless there &xargfaatiaal objeetions,
I don't Like 0 see snything owitched from one rule te another
and from one subdivision %o snother because ¢f that mix-up.

JUDGE DOBIE: I think that is very iuportant, MHr.
Chairman,

JUDGE OLARK: I den't know that 4% makes muoh Giffer-
enoe, does 3%

M. LEMANN; @flgeurae, there will be s number of
peragraph ohanges in Aule 12 as & result of the vote yesterday,
I think, anyhow, but this may be one that oan be avelded, as
you have suggested.
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THE CHAIRMAN: There are no trangnosl ticns.

JUDGY OLARE: ¥e. Hoore omlle wmy atiention f0 this.
In the suggestlon hers 1t is "fallws to joln s netessary oy
indiepensable party'. The additional problem is as o "necss-
gary." According to our olassiflicuation, & hes@gsafy party iﬁ |
one that isn't indlspencable.

DEAN MOUGAN:. That is right; that is what they aay.
You cught %o have hiw, but yow osn go on and glve relief %i%a«
out him.

JURGE DOBIN: That 48 1t.

JULGE CLABK: Thst is 2 18ttle different thing.

DRAK MORGAY

o

That is what I say.

JUDEE OLARK: I wonder why we shouldn't take 1% out of

hers, We don't want 1T in hers, 40 we?

PROPESHER HOGHE: I thought 4t would ba proper o
allow the defendant by motlon before answer o ralse the poing
that a4 neosessary party had not been added, dut at the trial
stage the only party that he ocould obleet ¢ would be the lack
of an indlspensable party.

DEAN MORGAN: I think that is right.

MR, LEMANN: What you would do, then, would be %o put
*necssasry or indispsnsable” in the added snumeration in 12(b),
but in your amendment to 12(h} you would restrict yourself to
"indispenesble."”

FUOVEDOCR MOCRE:  That 1g the way 4t zppesrs heprs on

1‘
:
1
]
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prue U7,

¥i. DODGEs  Hes the defendant any right now €0 move
Tor the addition ¢f & neceassary party?

DEAN MORGAN: Oh, yea.

MR. DODGE: One who is not indiaspensable?

DEAN MORGANt For the sdaition of indispenaable DaP-
ties, yea., BRule 21 says, "Partiss may be dropped or added by
order of the oourt on gggign of any part or of 1%s own iniltia-
tivana% any stage of the actlon...."

Mii, DODGEy Is 1% a ground for dlsalssal?

LEAY MORGAH: Ho.

3, DODGE: These are motions %0 dlsmiss that we are
talking sbous,

PROFESSCR MOORE:  we have 1% a3 a defense in one of
the ofTislal Torms when they wsnt a negessary party.

DEAN MORZAN:  Shoulg g@u'ha?% & dismlssal for fallure
tc add a necessary party if the cowt oan order him in? If he
Ja not indlepensable, I don't think you should have a éismiasal
for that.

JUBGE CLARE: I wonder 1f you should have any vefer-
snee to "nedessary" here,

' Wi, LEMANN: Is A%t a defense?

DEAN MORGAN: Xf the one you want to have ig‘an indis-

vengables party,

MR, LEMANN: Is 2 necesgary psrty a defense?
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Apparently not, acoovding 0 Rule 21. Then it shouldn't be in
Aule 12{b) st all.

DEAN HORGAR:; Ho, 4t ﬁhé&iéﬁ’to

JUDUE DOBIE: I think thst is true, L.eave the "nesea-
gary® ocut and limit 1% tO indispensable ?a@ti@&;

THE CUAIRMAN: Youm defense ag to the necessary party
1s to have a motilcn that the party be Jolned.

DEAN MORGAN: It seema to me that Rule 21 sovers all
neseasary pariies.

PROPESSOR HOORD: Then we ought to changs offiolal
Form -0, becsuce we provide there as the seaond defense ihat
he can raise lask of Joinder of nescessary parties.

THE GHATHMAN: What harm does that do if you ralae the
peint in your answer and the court says, "Well, I will order
nim dn®? |

JUDGE DOBIR: If he won't defeat the jurisaletion, of
CUNT RS, |

THE QHAIRMAR: Yes.

JIDGE DOBIE: Hometlimes you deliberately laave oul a
necessary party vhere it will, and that doeon't defeat the
Judgment, I should just 1like to ssk 4f there is sny plsce in
the Rules where 1t wonld meke any difference AT you used the
teprm "proper® partlies. I always ﬁheught it was a hii%@&@
terninol oy,

JUDGE CLARK: UYae what term?
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JUDGE DUBIE: The teru "proper® party. "Formal,

- peceganry, and indispenaabla® is the real Suprese Jourt ¢lassi~

Flostion.

JUDGE QLARK: Do we use "properh?

PROPRSILR BOMRE: X ﬁﬁn*%rﬁﬁiﬁk 80,

JULUR DOBIE: If we 4o, I should Like o ase it ont
out. IT ie 8 very bad term and hes saused a whole Lot of
Brouble. I know that. I

‘ JUDGE CLARK: I oouldn't be sure without cheoklng 1%
up, but I don't belisve we use 1%.

DEAY HOHGAN: Ne,

JUDGE DOBIE: I congratulate you; then.

THY OHAIRMAN: vhat 1o your pleassure now? Do you wanti
o add subdivision (7) to Rule 12(b) to include the motione-

SUDUE DOBIT (Interposing): Has there been & sevond to
that motdon? |

JULGE GLARE: You are leaving out "asceasery,¥ aren's

you?
JULGE DOBIE: Yes,
JUDGE OLARK: Wasn't that the last Judgment? Very
well.,

JUDGE DOBIE: Have we voled on thaty
THE CEALRMAN: No, we haven't, The propossl, os I
g6% 1%, la, firet, to add to Aule 12(b) a subddvision (7),

"fallure to Join an indlspenssble party®, o werds to thet
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offect, and aleo to amend Rule 12(h), What is the amendment
to 12{h), Hr, MHoore? ‘ |

PROFESOOR HOBE: It 48 printod on page 47, Hre.
Hitohell. )

JUDGE DCRIE: - To make that sn éxéég%i@ﬁ. it iz not
walved. ZIsn't that the ldea?

JUDGE OLARK: That ie right,

} THE OHAIRMAM: 12(h) woulad be amended ég ghown ﬁn‘p&g%

%y éf the report. "4 party walves al) defenses agé objeotions
se.s oxoopt {1) that the defense of failure to gtate & clainm
upen whlch relief can be granted, the defense of fallure to
Join an indlapensable party,® snd so on. The addition to (h)
is. the phrase, "the defense of failure to join an indispensable
party®, |

DEAN MORGAN: You den't want that now, | @.ft@é what we
did before, stating & olaim, and so férﬁh, do yout

JUDGE OLARK: WNo, we changed the form. The form woulgd
be & 1ittle aifferent. I think 1t 49 tho ldea you want,

DEAN MCRGAN: The next guestion im that this allows
you %0 ralse 1% in & later pleading even if you relse 1t in a
motion, 4e i underatood when we got t6 walver befaore, i¥ you
ralee 1t in the motlon, then you can't railse it again until
you get te trial on the merdts, Doss this on page 47 do thet
on Rule 197 "the cbjectlecn .... uay also be made by a later

plending, 1f one ia permitted, or by motion for gaégm@nﬁ on
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the pleadings or at the wWwial on the merlts ...." 1 understeod

‘we were eubiing out the motlion for Jjudgment on the pleadings in

& oese of that kind.

- JUDGE OLARK: T should llke to put thias the same way
thet we put the others, ib
| DA MORGSN: GQuite 8o,

JUDUE OLARK: I wouldn't want £0 be bound by this
laﬁga&gﬁa which has been a 11¢%le Sﬁpéﬁﬁéééé. We are gelng o
bring in a form of Bule 12, We ought to have 1t by toiorrow,
3 think. I should 13ke to 6sat this in the same language.

ODEAN MORGAN:  That is what I was hoplng, rather then
the moition as Ne, ¥itohell put it or the motlon as it is on
page 47, _

THE CHAIRMAN: I am oconfused. é:}.m gf;m@h@ﬁyétaw not
the partloulsr words of the, smendments, but ﬁh%‘§$iﬂﬁi§1% that
we want te have ilneerporsted? I don't believe I eaﬁ do 1%.

Can you atate 4t7

JUDGE OLARK:  That in Hule 12 as redrafted = there be
& provision that the defense of Tallure ﬁﬁrﬁﬁiﬁ_ﬁﬂ indlapensable
party may be raleed st trial. , ‘

TR ﬁﬁéiﬁﬁﬁﬁzi You gun't say any%hiﬁg about 12(b) now,
I wsnt the whole motion. It is all parts of one thing.

gz;zsaa GLARE: I will start over again. That there be
added to %hé mosiong speedflied in Hule 12(b) snolher number,

number (7), "feilure te Join an indigpensable party," snd that
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thers be addsd 6 Rule 12{h} as redrafted a provisicn that the

‘defense of fallure to Join an indlspensable pariy say be ralasd

2t trlal.

THE QHAIRMAN: 811 ia Taver of that motlon say “aye’;
enpoased., Uarried. |

JUDGE GLARK: The next esonuent, Oonment IL, is the only
someont nade by the easae. There is 6o suggestlion theve.

IHE CHALRMANSG Now we are talking sbout whet rule?

JUDGE UhLARK: 19.

THE CHAIRMAN: You have no smendment to propose %o 9.

DEAN MLAGAN: Hr. Howrs, Form 20 was 30 comply with
Rule 1%{c), wasn't 4119

PROPEGHOR MOGRE: Yes, sir.

DEAN HORGAN: "In any pleading in wvhiech relief ls-
asked...." That is right. Tals ls only in which rellef is
asked, isn't L7  fihs plesder aball aet Torth the nsaes,” and
a0 O, |

THE CHAIRMANS  Whlle we ave on the subjeet, d¢ we have
to make any amendment %o the forms at the end of the Bules %o
eomply with wvhat we have ;it;g%; done %o Rule 12% |

DEAR MORGAN: If so, we ought to do it.

PROFVESHOR MORE: I don't think se.

THIE CGHALRMANT You don't think so. ALL right, let's
pass on 1o Bule 20, '“i#sz!zaiaai#a Julnder of Parties." ¥You have

a suggestion for amendment %o Rule R0{a). whet is Lt?
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JUDEE OLARKY  4s o matber of faot, wo hawen't. we
disoussz a suggestion and say that we ave doubtful that it is
netsasary, The sugasaslon iy that nexd to the last gentencs
in 20{s) be aﬁaﬁééé To read: A pleintire op dafendant need
net be iﬁ%%?%&tﬁﬁ in each olals fop ?@ii@% o In obtalning op
dafending amsinet all the relie? éégaaﬁ%ééﬂ

That probably cans from Pike and Pischer, but I %hiﬁ&
that arose prrsloularly becsuss of ane oage et had & song-
what NARE G @émg%?ggggﬁn, e aay, "It Ls cur thought, how-
sver, that snuch n ohange 12 not nesdes. ™e case referrsd o
wes handled sdequately in thst the elaing were not disminaed
but vere separated by the sourg. " Bo we fﬁﬁ@&@@ﬂé'ﬁﬁ Shange,
We osll 1% t¢ your sttention ss n sugpestion that was glven o
ug,

THE GHAIRMAN: Unleas thers ls some objession, we will
PESE Ot

BEAN HORoan (Interposing): Whet @%@uﬁ the wrovisglon
that you sugpested that sll persong mey be Joined, and so
forth, "and if any question of law or Faot oommon o all of
them will arise in the scotiop? should read "¢ likely teo arise
in the sotion®? There yns goms suggestlon from somebody on
that, I remember,

JUDGY OLARK: hat 1o Gomment II. Zsn't thet the
sescnd comment? Isn't that the one you are talking about?

DEAN HCRGANT Coument IT on 20, yea.
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JUGE OLARK:  Thet 1o an aéﬁizi@nai peint. I% is
assumed that on Comment I nothing 19 dons. Is thas Pight?

THE QHAIRMAN: That is right.

JUDGE. GLARK: ALl right, Connrent II. The eritiocisn
ls thet the wopds "will ariash, witlok Mr. Morgan has gast read,
are oo vague and that they chould be deleted singe it 48 im-

possible exactly to prediot what actlons will ardse. It has

‘beeh suggesied, therefore, that %ﬁa.fsiléﬁiég shrase should be

substituted: "Lf a oltuation admits of their arising in the
a@@i@n; any questiona of law or fast agmmaﬂ o 81l of thea
It i85 oontonded that sthin is what the rule really maans,

THE QMAIRMAN: To get %ﬁa resord stralght, we are
balking now, Mr. Reporter, shbout Rule 204a).

JUDGE OLARK: We mo further and aay, "No diffioulsy,

however, has arisen under the vregont language, and we doubt

1P the suggested substitute seoures suffielent added exastl tude
te warrant o change now,®
JUDGE DOBIE: whet 18 the differsnce between that and

#odll arlse"? of fourse, we all know the probabilities,

- DEAN MORGAN: *"likely %o arige”, I shomld hate to
say “admits of there arising®. ‘That would be terrible English,
I don't think there is much differsnte, Judge Doble, It ssens
%o me that 1$:wﬂas‘aﬁy sourd %ﬁﬂl& teke 1t to mean, H%@ any
ouurt ﬁan@.ﬁﬁh@pwise? |

JUDGE GLARK: Mo. Unless I am wreng, thls comes right
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from the Bnglish ruls. ‘
DEAN MOWGAN: fhat ia what 1 Sthough, .
JUDGR CLARK; The English rule uses "will arise."
This suggestion came from a good nan, Professor Atklnson, o

hags been working on the Mizsourl rules; but I think 1% is Just

2 1ittle exaot, perhaps aore oxast than lawyers need to b,

JUOOR DOBIE: I move that At otend as is,

JUDGE DONwORTH: I sevond the motion.

THE OHATRMAM: With no objestion, 1t is so wwdered.
That mesns that Bule 20{a) stands as ia.

e are now on Mule &1, , o

JUDGE CLARK: Bwle 21, Oomuent I sloply agein ralzes
the onestion thet we have slready ccnsidersed snd, 1 suppose,
diapossd of, sa e hoy non-jolnder of i§§i$§§ﬂ$&§1% parties is
ralsed. The nemt guestion, in Comment II, is &s to the effent
of non-joinder of an indisznensable party.

JUDER DOBIE: Haven't wo alpesady ovvered that?

JULGE OLABK: Yes. I think there is nothing to be

¢one, a0 I think there is nothing in Rule 21 that calls fop
any %gggﬁﬁ%iﬁﬁg

THE GHAIRMAN: Then we will pas $0 Bule 22, Interpleader.

Have you any proposed smendment to Rule 227
JUDOE OLARK:  We have nong., Waet wo have done is 10
gucte from Professor Chafeels article, and he wants further re-

forme. That graft you have is the second one. Does he ougpest
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anything more speaifie?

PEAN HORGAN: Yo, I don't think so. Hls whele ques-
$ion wan on the seiviee o provess,

THE CHAIRMAN: Do you want te stete $0 us Just exastly
whot his propossl 18 snd why he makes 1%, 80 we wlll understand
117 |

JUDGE OLARKY I sm not sure that I have 1€ in mind.

DEAT MORGAN: e are 21l right anyhov on his reform
ﬁﬁ%éﬁﬁ@ by our joinder of partics and this lnterpleader we go
beyond the Federsl Interpleader Aot, but, of sourse, under this
we san't change Juriséistion, while they did ohange the smount
involved o 3500, I belisve, in thelr partieular oase, didn’t
they? . »

PROPESBSOR MOORE: Yes.

DEAN MCRGANS Here wa are bound to stick by the $3,000.

JULGE Eﬂgﬁﬁﬁﬁgg How was that ﬁgain; Professor Morgan?

TR OHALIRMAN:  The rest of us don't undevsatand what
thig ig sll about.

LEAN KCRGAN: The Faderal Interpleader Aot hg& & 1imlt
of $500, while our provision is a Timit of §3,000, you see.

JUDEE DONWORTH: I dontt ses thet. I may Yo & 1ittle
dull, but 1% seame to me that 4f the case is under the Federal
Act, the 3500 ast, then we are under that pro tante, snd 1f the
case is not under that sot, then we are under the §3,000.

DEAN MCRGAN:  That is right; that is the @&iat. Juat
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in vo far ap ocur act coinclides with the Federal Interpleader

- Aot, wo have a 3500 limit, but 4in so far as 11 exceeds 1%, we

have a 33,000 limit.

JUDGE DOHWRIH: That is quite pighi.

¥, DOBGE: What is Ghafee's objection?

DEAR HORGAN: HBis objestion to the PFederal Interplesd-
er 40% is that all you can do s to dispose of the pes that is
in the court, snd so forth., He yeuld like t¢ have counter-
@laimg, and ae Torth, dleposed of at the same time., Undser oww
provision, A7 we get a person ln we ocan take care of all that,
as I underatand it., Don't you understand it that way?

PHOFESHOR HOGAEY T should think so.

DRAN MORGAN: With our Joinder of parties and oup
counteroelaing, and so forth, f@é people who are brought in.

JUOGH DOBIE: He doesn't advocate any ohange, doos he?

DEAN MORGAH: Hot in our Rules,

JUDGE OLARK: He wants to change the statute, I bellieve.

PEAN MUHGAN:  He wante to chaage hls statute.

SEHATOR PEPPHR: He says in 80 many words, 1? the gaéa
tation on page 51 le correct, that this is the first of two
artloles "davotad to the special difficulties presented by
the Pederal Interplsader Act,®

UHAE MORGAN: Yos.

SENATCR PEPPERS  In other words, I don't see any

Ceriticissm of our Hules.
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JUDGE DOBIE: I move we psss 14,

THE UHAIREAN: Witﬁ 0o objeetion, 1t iz zo ordered.

Wo will pass 40 Aule 23, Ulass Adetions,

JUUGE CLARK: This ie the Hawes v. Oaklangd rules, and
thers are guestions &b@ﬁi 1%, but I make the ssme suggestion 1
wage belore, that we lesve 1% slone until the Supreme Couri
has gpoken.

DEAN MOLGan: It is a.beaa%ifai atatemsnt. The only
question is how to &3@1# it

THE CHALHMAN: I agree with that ldea, Maybe I know
something mere asbout this than I know about & Lot of other
things in these Aules. Hule 23(b}, whioh we ave talking sbout
now, "Hecondary Action by Shareholders," provides that "In an
aotlion brought to enforse a mecondary eignt on the part ¢f one
or more shaPeholders in an asscolation, inocorporated o wilne
cerotrated, because the ssscelation refuses to enforos rignts
wiileh may properly be ascarted by it, the complaint shall be
verdfied by oath and shall aver'! {this 1¢ the elause involved)
*{1) that the plalatif? was 2 shareholder at the time of the
transastion of whish he complains opr that his share thereafter
devolved on him by operation of Law".

The history of that rule is in the oasse of Hawss v,
Cokland., ThHe Supreme Uourt in an ééﬁiﬁf gase An those days
when 1t theupght 1% had power to sanounste as law substantiva

law in equl ty oases, regardless of the lower court, held that
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a man 4ildn't have any right as & shareholdsr Uo question
sorporate transactiong of that kind unless he was a sharenclder
at the time of the Swranssotion. Thal was & matter of aubstan-
tive law that they announced bslwe %?iarﬁailréﬁé v. Tompkins,

Then, having enncunced that rule of subatantive law,
yapy properly and %aﬂgiatéétly with thelr holding as t0 sub-
staﬁﬁi?@ law, they sdopted an squlty vrule of pleading prooedure
to the effect that, that being substantive lay, in & coaplaint
by %Iéﬁﬁféﬁﬁlﬁ%? in & decvivative sult, the shaveholder must
allege that he was a shareholder in the ftransacstion.

S0 thave 1s a plsin pesord af the decislon announeing
&8 4 substantive law of right, the rigbﬁ of the sharsholder %0
bring sult, the sonditions under which he has the righs,
soupled with 2 procedural rule o ssrry out the substantive law.

| We drew this »uls very vroperly, in the light of Hawes
¥, Oakland and befere the Frle case was decided, on the assuap-
tlon that there wes & Federal rule of substantlve law that
fixed the right.

Now Brle Hailroad v. Tompkine ccmea along, and 1t makes
1t as plain to me as the nose on my face that the question of
the legal right of & siockhelder ¢ bring such & sult ia noy
fa mabber to be dstermined by looal law. I don't think the
gquestion of his vight 0 maintaln the gulit ls & matter of »ro-
sedure at all. So Hawes v, Oskland, as a rule of substantive

Federal law, has gone by the beoard, sad the law today iz that a
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man can't be asked proserly o plead the fact in hia aoaplaing

- that heo wes 8 shavaholder at the time of the transsotion in

theze Juriedlotlons in which the law allows him the right %o
bring the it without belng such a shavebolder, I don't
think there il eny peasotn Pfor argunent about that. There is
aome argument about some of these other provisions zs %o
whether they are substanftivs or procedural, but I den't ses
&ny in that at all,
| I gontt ram@m&sr tat any lewrer has been smart

epough o quick snough to rajse the point that I have Jus g
talked sbous, snd the oourts heve gone on, Even in New York
State the rule 12 that a shareholder may bring sueh & sult even
though he wasn't a sherehclder when the sult was brought, Yet
in the Federsl Oocurts the bar teke 1t for granted--nest of
them--that in the Federsl Tourts they have to sllege and prove
that Tant.

JUDOT DOBIE: We hold thet in & sult sgailnat the
Hztlonal Cash RNeglister Conpany 1ﬁvalving & vapy large sum of
money. There were other polints, but we followed the ruls in
Hawes v. Oskland, ,

THE CHAIRMAN: hat was the lgw’in the local atate?

JULGE DOAIE: The looal law in thst ubate wea the saus
a8 Huwag v, Oakland, 3t is falr to say.

THE GHAIRMAN: That i1s all right. I shall finish in

ong more asntenes,




I toink thet subdivision (1) of this rule cught to be

amendad a0 that that averment thet he wes & ghareholder st the g

tlme of the transaction 18 te be made only when under loesl law
that 12 a eondition sffecting his right to maintain the sult.
I think 1% is inevitable that when this case finally eomes up

1370 Ontario Street
Cleveland

to the Suprens GJourt, they ave gﬁiﬁg %0 held thaet. They can't
congletently and intelligently do anything elss, We are st
miglesding the bar by meking them think that they have got 40

51 Madison Ave.
New York

aiiége and prove that Faet in Jurisdletions where 1% len't a2

looal law., I feel very strongly about that, : o
DENATCR PEPPRR: Mr. Chalvmen, 28 1t possible that you

have overgimplified the problem? I think the diffioculty arises

from %he opening statement in (b) that the astion is brought

"to enfaron 2 secondary right" on the part of the shareholier,

1% ia brought in the exersise of the shareholder's right under

The MASTER REPORTING GOMPANY, inc.
Law Stepography ® Conventions @ Generai Repor.ting

exaspblonal olroumsisneas %0 enforae a cange of actlon thai
belongs t¢ the corporation. He deesn't enforce sny right of
his own. He g an emargency representnllive who sues 0 en~

ferce the csuse of setion which belongs to all the agsocliates,

540 No. Michigan Ave.
Chicago

the normel representstive systen having broken down through the

g fallure of the bosrd of directors o sot., It strikes me that |
£E 1t s not & question of subetentive law at all, It 45 & ques- |
LE. , |
5 tion Of the extent to which procedurally & eourt is golng to |

recognlze representation on the part of the pleintdf? to sue 1

for o greal group of people other than himself.
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You vemember, way back of Hawes v, Oakland, the origin-
ral eacse was Dodge v. YWoolsy, whieh ?@éﬁl%@éiﬁésaah & fioed of
Litigation in the Faderal dourite in representative sults that
Hawes v. Oskland was Qeoided in an effort to stem the current,
Lt was a procedursl guestion. Rule 94 of ﬁ%@ ralé{gaa referred
to, the old equity rule, was adopted purswent to the deeision
in Hawes v, Oalkland., I ean't see that & deoision that a shave-
helder shell bHe permitted o6 bring & sult on & cause of astion
%elaﬂging o the group is any more a question of subsiantive
law than the matters of the esrlier part of Aule 23 having %o
do with olase sctions, IV is & procedural natter, and I don'g
sge that 1t le necescarily %o be regardsd as one of the caces
falling within Frlie Hallrosd v. Toupkins,

THE CHAIAMAH: I would make thils sugsestion. If there
seems $0 be dlisagresment anong us whether 1t is substantive or
p?ﬁ&&éﬁ?&l, I will be gontent iF in cur report to the Supreme
Court we state the origin of this situatiéﬁ pracdileally as I
have stated L1fw-

BENMATOR PEPPER (Interposing): Yes,

THE CHAIMMAN: eewithout arguing wheother it iz sub-
3%%&%1?@:3? progedural, and state that a question has arisen
now under Erie Hazllroad v, Tompkins as to whether 1% is & nmatber
af'ﬁﬁéﬁtaagiﬁe right affeotling the right t¢ bring a sult in a
reproaentative capaclity oy whether 1t isa't, &%ﬁﬁiﬁg that we

think that 4f under Hrie Rallroad v. Tompkins this 1z o be
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treated a8 a netler of pubstantive right wvhich lg deteralined

"By local law, the rule ought 1o be amended as I have suggested,

that A7, on the othor hand, the Gourd thinks Erle Hallrosd v,
Tompiing deesn't 2pply besause 1% la procedursl and not sub-
goan tive, wo resonmend that the rule stand s 4t 8. Let uw
not teke my cplnion or yours as 0 winigh % 43, but let us pud
it squerely up %o them in Juat thad way. Then 1T they cune
%&@; and leave the rule a8 1% is, I will) %?ﬂlﬁgizﬁ B0 you at
th@uﬁazt measting we have, I should like to zee 1% saltibled,
end I don't 1ike to see & malter thet is really diffieculs jJust
brushed &éiée and pur sort of oowering ln & corner walting for
the Supreme Court to announce L. Let's put 4% right wp w
then ané get 4t there in such & »nolnted way thet they oan'd
approve our reconnendaiion one wmy or the other unless they
make up thelr minds vhether they went to treat thle 248 sub-
atantive or procadursl.

JULGE 0LABK: Wr. Chelramsn, I should like to ralse a
guestion about that, bhecause thers are ﬁ@?%ral plaves through
the Hulee where this question avises. Theps are certualn cnes
that we refor 0 later. I am not sure Phat we van forsses all
the places where 1t will arise; bug &t‘a?igss in severasl pluces,
Gﬁé plase 1% arlees, for example, s trial by Jury; how fap
you are going te be governed by the losal law on what 18 on
Lssue teiable by Jury. '

7o go. hask t0 the gquesticn we woere Just considering
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under 18(b), 1t 1s my opinion that the provislons in the
Frawdulent Conveyancing act is Just as mush substantive as this,

They are sonaitions pragedent to the right of the plaintis? to

PUP B ueme

THE CHALRMAN (Interposing): But, Me, Olark, let me
call your attention to the faot, as I remenber 1%, that when
we proposed that rule about bringing & euid in a fravdulent
a@nvay&nsg oase, we acocmpanled owr renort to the Supreme Court
wit& & nots expressly calling thelr attenticn to the faot that
an argument had been made that the thing wae a matter of sub-
stantive law and that the 3@&&1%@%@;‘&&@@?&?, thought 1t was
prGoedural. We put it rlght up to them, We never did put this
thing up %o them because Erie Ballroad hadn't been desided then,
and there wag no onessicn %o do 1. I think that we ought to
Put 1% wo o the §€s§z?%;

JUDGE OLARK: In addition, it peema to me 4t 18 a vary
Seriocus problem whether we ave golng %o vy to onll to the

attentlon of the Court the varicus questions that arise undez

Erie Bullrosd v, Tompking, because there are a £008 nény, and

if we den't, I am not at 11 sure whlch we should plek out.
L don't feel that this 4s slearer than other oases. ?h@re la
a g&a '8lon here oertainly (it is a queation in lots of o ther
enses, and 1% ia doubtful in my ming) of whether we are nog

faced with the lssue of saying every sase yhers the guestion

arises, wilch hag Obvicus difficul tles, or elss of not making
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Tﬁgra seems %o me 0 be an addldtlonal resgon that 1t
way be doubtful in this ease. I supnose this %ngs%i@ﬁ ie Likely
to be on L%s way 0 the Supreme Gourt anyhow, and I think 14 is
reslly rether questlionsble how far ve ghauié help pre~Juige one
glde o the éth@?; A 8 ﬁ%%@@?‘@f fact, this question e

srgned ang hes besn argusd strenuously in the sourts. In the

Filesard osie that was the whole grouwnd of attack, snd we held

that the rule epplied. ,

JUDGE DOBIE: Ia the New York law aifferent?

JULGE GLARK:  The Hew York law ls different, yes.
That is the oase of Pleosrd v. Bperry Gorporation. %hen we
geld we would feollltsie eounsel in evory way %é take the cace
to the Suppene Jeurt, becauss wo thought 4t ought to be settled.
X h&?%ﬁ'% hasrd whather in that case they have attempled 40 o
further or net, but the matbter is in 1AGigation, and I think 4%
ia 8 1i¢tle dangerous for us to pasa an ovinion In thils asns
on mattars that are now pending.

ME, DODGN:  The Girenit Court of Appeale for the
Bixth Girouit did the same thing, dldn't they?

JUDGE OLARKT I think 8o, yes.

vo+ The meeting adjourned at 1100 p. Be o
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PURHDAY AFTERNOCN SEISION
May 1%, 1943 :

Phe meeting reconvensd at 1180 p. e, Qh&iﬁm&ﬁaﬁ
Kiteh ell presiding.

g THE OHALEMAN: The meoting will sone 1o s;rc’lar.,

I have scmething Lo 85¥ sheut this ¢ %@&gnaiaﬁr B sudlb
pusiness that I think will save gme, I think we want %@ BEVE
time., I den't think thers Le any chject to o éiaaaagiﬁg it
further at this %&mai 1 think we want te get through. 'ﬁi
reagon for saying this 15 that from what hiae osourred ﬁﬁ?ﬁg
from the views expressed by the menbars, 1¢ 1s quite plain w0
me noy ﬁhaﬁ we ought not just O %ak@ 1% Tor granted Wat thdae
rule 18 "busted® by Trie =nd we ought not to amend. 1%, that
the most we ought to do in any eyent L8 10 glve a note to the
Suprems Sourt salling attention %o 1t. Also from what han been
sadd, that thlas is 8 progedural matisy, 1 would Join in a note
that recommendsd that the Oowrt lot the rule stand and not Wy
to declde in thelr own bosom OX purte whe ther this is substan-
tive or not, 5Bﬁ_$hﬁ5 they consider the guestion la an ad judi-
cated canse, where they have the benefit of srguments pro and
con and oamn be oure they sre eight,

Phat 18 the way I feel shout 1%5. wWhy not just drop 4%
now and reconsider what kind of note we want, 1# any, when the
thing comes baok to us & géntﬁ or two henoe?

JUDGE DONWORTH: Mr. Chadrman, I ghould like %o make &




1370 Ontario Street
Cleveiand

51 Madison Ave.
Mew York

The MASTER REPORTING COMPANY, Inc
t.aw Stenography ® Conventions Generat Reporting

540 No. Michigan Ave.
Chicago

National Press Bldg.
Washington

f@?’@%é@??&%ﬁéﬁ% Tor the regord, »

T4 gtrikes me thet thers ic a L1t8le aore o 4% than
the aleiinotlon betwsen subsiantive law and prosadural, although
the auestion undoubiedly la very much that. ‘There is a regent
desisien, Mask & Yates W ﬁghegaﬁy éssaaiéie&, declided on ro-
hearing June 1942 by the Third sairoult Qourt of Appesls, re-
ported An 139 ¥.(24) 227, wWithoud taxing up any tine, I
reaognine the prﬁgyiazg of what the Ghalrmen hes sald., I widl
agay that sevtiorarl has been denjfed ln thils ocase, I 1% e
this Por what 1% is worth,

afhe wopss of My, Justioe Frankfurtber in the Tioonlo
Benk esze sre & olain indloation that the rule enunolatsd in
Peyne v. Hook, suprs, (7 wall. pasge 430, 19 LeBd, 260), *The
gqul 'y Jurisdietion conforred on the Pederal Courts ls the sane
thet the High Oonrg of thaneery in Snpland posssssen; Lo s&%j@@%
to neither limitation not reetraint by state lezielation, snd
14 uniform throughout the different states of the tnion,' 1is
the law a0 far nt lesst as the granting of equl table remedles
is ecncarned. The rule of irie R, 0o, v. Tompking belng
determinative of substantive righte, there 18 31111 preserved
to the Federsl Courts a2 uniform basls for prenting equitable
ropedles in oanresn ln %ﬁi@ﬁ aubstantive righte bave srlsen undey
atate law.®

That iz all I wisgh to say.

THE GHAIDMAN: If you are agreeable, we shall forget
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the Irie Rallvoad case ang pasg this thing over now, Have we
Ry Gther procosale wnder Olass Agticna that you went to bring
wp, Mr. Repur tor?

JUDGE OLARK: T $hink there ig nothing thers,

THE CHAZRMAY: Has anybody elze %ag recoumendstion fop
change in Rule 227, Henator Pepper iz not preparad 0 run ths
gantlet; I gee. That is nis pes.

Rule 24, Intervention.

JUDGE OLARE:  on intervention we have had a vory
ferious and well worked ous sritlolam, and we haven't seoapted
1%, but I suspset we ave a 11 %%1e pesjudieed, and I think PEPe
haps 1% neads So be sinsidarad, |

Me. Berger, who 43 in the Government service but ie
apparently oulte a seholarly nevrson ang has written a goog
desl, wrote an artlele en Intervention by Publlo Agenclies in
Private Litization in the Federal Gourts in 50 Yule 1., J. 65,
and he feels that our Pule. on the whols is rathep too narrowly
restricted. In the fivgg place, some of the termg WE uUse P
strict the »ight more than 1t was befors, snd more indefinite
terma are desirable, Seeondly, he ia definitely anwlous fop
wider intervention by governments) agenscles o test the validisy
and the workability of varicus of the statutes which affoot

such agenolasn,
I olght say privagely that I shoule think on the wiole

there 13 & west desl to be enld Tor that, In a private
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1itigation whloh involveg the work of a governmentel spency
there perhaps ought o be nore reason Ior the g@?@?ﬁﬁ&ﬁ%&l
aganey to be allowed. 6o intervens and eaige guestions,

Ve meke two snswers, whiokh mey or may nod ﬁ@'ﬁgifimi@ﬁﬁ.
Cne &5 that we think the wording here is rather. better and more
expliolt than the more indefinite werding that he bas, snd as
To the latter suggentlon it rsther seems $¢ us thas 1% 1# norae
& matier of legialatlon than a matter 40 be coversd in o rule,
I %ﬂiﬁk sines he has esrefully worked 1% out that perhaps you
tupht to give gém@ attention to his draft, He presents a
draft whieh aposars on pages 56 ang 57, Our quotation from
his srgument begins on page 55, His éiaggaaien beging at the

bottom of 55 and says, "The teens tolalm o defense' vrasent

Ttroublesons problems,? % % % "The terme ‘'inadequate vepresenta-

tion' and *hound by the Judgment', and 'adversely gff%ggﬂﬁ by
& dietribution of property in the eustaay ¢f the sourt ...,! |
are equolly troublseome.? © » » *Insdequate reopressntation”
he saye ig twroublesone.

THE GHAIRMAN: His amendment is found on puges 56 and
oy

JULGE OLARK: That is correct.

THE GHATRMAN: To start with, the flrst thing he does
thet T dent't 1ike is o trﬁﬂagﬁge’{h} and {d). He sturts cus
with intervention in a@ﬁisn. I amn't 1ike that., He sterts

cut with permissive intervention. I am opposed to transnosing
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subject matier from one numbered rule to anether unless 1¢ is

. pesessary,

AIDGE GLARK:T  Outalde of the matter of detall, if you
will leosk % the permissive 3n§§§?$ﬁ%isﬁ-e§$; i think the nost
important change he has is in {2). You giil gee that our
original (2) is "when an applicang’s olain or ﬁgféssa sng the
main 2otion have a question 6f law op fact Ln common,t He wanta
50 ehangs 1t to "whenewer fhe pecunlary or other interssts of
%ﬁﬁka§§ziegﬁ% may be injured by the pending setion,” He thinks
that the way the rule ia é?ggs ie teo nsrrow snd that by making
thls "pecuniery or other intersste of the applicant®, *Other
interenta®, I take it, night well be & governmental agency that
is Ainteresied in su%%&iaiﬁg the validlity of regalations, andg
8¢ forth,

DRAN HORGAN: What does he mean by "intevesthy

THE CHATRIAN 1 *other 33%3?§$§§a

DEAR ﬁﬁﬁﬁéﬁ:} Yer. That le what I ﬁh@alé'lika 50 Enow.
Sentinental? Twoticnal®

JUDGE ULARK: That ie what he says. "He desires not
only a apeosifie rule allowing governmen tal ageneles $¢ inter-
vene, bub alse golng bask in the main »ule to the vagaa§§ %u%;
25 he oonplders it, wore liberal test of affeeting ‘the
pecunlary or other interests' of ihe intervenop,?

THE CHAIRMAH: 7 am Sppused to adding further intepr-

ventions by the Government in private litigation, GQengress has
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fione that in encugh cases where the interssts of the United
States are vital., You can hardly get into court newadays with
anything but that the 8FC or the w4 or something g interven-
ing snd $rying o mégg ys%r case up, Halfl the time they haven's
any real interest in it &t all exgupnt sams‘hazy ldea aboul pro-
teeting publioc interest. I don't think the bar would weloomnse
any broader epportunity for the Government to intevwene in
@v@rythiﬁga

" JUDHE DOBIE:  They are doing s lot in ssking us,

General, ac smions ourlege %o be heard and file s brisf. e

den't objest to the filing of a belef so muoh, but 1% lengthens
the tizme. They want to come in snd be heard on almoest abything.

THE CHAIRMAN: Not only that, but they want to inter.
vene, «nd then they have & right to conduet the lisigation, %o
appesl, and to 4o all sorts of things. '

JUDGR OLARK: 1 want to atate hls position as fairly
as I san. I haven't Pfavered 1%, oud, of sowrse, I will say he
has worked 1t out. He spent & good deal of time on it., I you
turn over 30 paze 57, "Iatervention of Aight," you will see
that hds number (2) carries on the samse general ldea. ‘Tyhen-
ever the peouniary or other intersstz of the applicant may be
injured by the gaaﬁing agtion and the applicant hés 1o other
remedy", MNext, and in thet sane provislon, there 1s a new
clause, beginning "wWhenever a party rellss for ground for ra-

lief®. That is a apeocial proviaion he wante to have to scovar
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the o)tuastion as to governmental agenoles. "ghe agenoy shall
be @@?mittaé to intervens®, you ase.

PROTESSCR SUNDERLAKD: I dhink that ls A ganeral
aulsance provision.

JUDES. pOBIR: T am *’agia'z?thﬁ%‘;.

THY OHAIRMAN: I don't know what other intereats there
wonld he. "ossuniary or other intereatsa”. Heputation might
be-one,

R, TOLMAN: Mr. Chairmen, I think we might take note
of the Tsct that yesterday ons of the two @@i#i@ﬂ% hoanded down
dealt with that very subjecl matter, applled a rule of intereat
and defined 1t., I don't think we need to put anybthing in here
on the subjeot., It waa & TVA condemnation oane.,

T OHATRMAN: Intervention 1s a right. What is your
plensure on thls proposal?

JUDGE DUBIE: What does the Reporter regonnend, t0
leave 1% as 1g?

JUDGE OLARK: We have reocmmended one or two slight
changes that appear & llitle later, bub on thie maln point we

will recommend to glve Mr. Berger's suggestions careful son-

>51§$?ati@ﬁ and thene-

DEAN MORGAN {Interposing): Tura it down?
JUDGHE OLARK: Yes.
THE OHAIRMAN: He haa given 4t '‘eonsideratlon, and we

will @do the turning down, I don't mean any alarespest Lo Hy.
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Berger, but I don't think the attitude of tryiug to get the

-Government atlioking ite nose inte any more private 1itigation

ig & very aceeptable one, and I think in other respscets the
araft is open to serlous doubt ap to what Lt mesns. If the
Attorney Usnersl ocane sround and peintad Qﬁ% $o us 2 case whers
they cught to be allownd to intervens, that would be a aiffer-
ent nruposition.

JUDGE CLABE: I¢ 1s only falr o say that he wes not
dmi£g thls ag an offlcdel matter anyway. He wrote a private
artiels and dlsoussed 4t. I don't understand Shet Lt represents
an officlal request of any kind.

THY CHAINMAN: We will just wrditbe him & letier snd
tell hlm that oareful consideration has been glven to 4t snd
that the Comaltiee, not desiring to make aé? nere ohanges than
they should, deolded to let the mztter stand st present.

JUDEE QLARK:  VYery well.

THE CHAINMAN: IF that is acoceplsbhle to the ﬁéﬁzﬁitt@éa

DEAN HMORGAN: Didn't you have scamsthing, Hr. Mitchell?

THE OHAIRMAN: I had one glight cne from my old friend,
the Blaok Tom sase, too. 1 will tell you what happensd thore.
| JUDGE CLANE:  That appesrs on the next page. It is in
here 47 ?ﬁﬁ.%ﬁﬁﬁ to look at i%. Thers 1s & 1ittle one at the
top and there is the one you suzgested.

THE CHAIRMAN: Hore is the point: 2Ma) desls with

intervention of right., I have desoribed te you the oasze broughi
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by some awsrd holders under the Miwed $laims Qommliszion %0 Pe-

Cetraln the Sesretary of the Treasury froam paying the awards

that had bean subssquently rondered e my olient hecause thers
worn 't encugh money to go around. They were $rying %o sonps e
cur awardsg and slalmed onp awards were invalid. You asee, 1t
wag our money, we thought, in the Tressury’s hands, The
TeaasuPy was Juat a stakeholder. We thought the Ireasury ought
not o be enjolned agsinest naying us unless we had a right to
a;?ég? in oourt sné defand owr sward., 50 we movad t0 lntervene.
Then we van up agslnat the question «f whether Lt wes
pernissive or a matter of plght., Clearly 4% wns peralssive.

We aould bhave gotten in undsp that section, but 1t seemed T me

1% wes utterly wrong to leave us in & position vhere 11 was dle-
3 < B

aretionary wlth the court Qﬂétﬂ%f we would be allowed to go
into thie case and defend our right to this fund. Ye were he
only peeoole interested in 1%, The Government had no intercsi.
50 wi read 2ubdivision (3) of Bule 2M{a} and aald the interven-
tion of rlght may be had "when thé aﬁyliaaﬁg 13 80 slituated as
to be adversgely affssted by & distribution of other dlspogition
of propsPty in the custody of the court er of an officer .
thereof.® 1 was imredlately coafronted with the fast that this
money ween't in the custody of the court; 1t wasn't in the
souwrt's hend, It was a2 fund in the Tressury, snd the pule fop
intervention as & matter of right wasn't broad enough to allow

uz as & mather of right te intervens.
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skad o the Reporisr that the rule be smpondsd

a6 Bm $o read: Tadversely alfesoted by & distributlon oF cther

gioposition of property in the oustody of the sourd o an

P PlLoer thersol or subjest to control and Glaposltion by the
pourd.? That would have fitied the oase e%ﬁa%lg, I gon't Enow
Just how you have worded thst, The amendment iad “vhen the
application 18 20 gltuanted an L0 Le adversely atfseted by &
alatribution or othor dignositicn of property ln the oustedy or
aontrol, divsetly or indirectly, of the sourt op of an offiocer
theraol,”

SENATCR PEPPEA: May I inguire, Hr. Ghalrmen, whant
speelfio stntement of thess oases whers interventicn by right
exisbs, 15 oxolusive of other sases? Unless thers Lo one, i%
would have seemed perfeetly olear to ms, 1f I had been Judge
in that casge, thet you were entitled t& intervens as A maliar
of right, Would I have baan handieapped or would my hands have
naen tied by the faoct that the exolusive gtatenment dldan't quite
sover the oase?

THE CHAIRMAN: X should think so. We are stating here
the sondltions under whish you sy interveng as a mattor of
right, and when they are aoh bpoad snough 1o oover & narbioulary
saes, I 4on't think that the sours san make & ruls of lis own
in the partisnlar oase, I have always agsumed that when »8 Say
Yy thesa Rules that ceriain things may ba done wader certaln

ponditions, 1t exoludes the right to do them under other
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sonditiong, I may be wrong abﬁuﬁ that, -

BENATOR PEPPEH:; T dldn't realize that, It ssenas B0
me hat 4% ia 8 pretty dangerous thing to have an affirmative
statoment whioh 15 naeesaarily limitsd by what your imaglnation
gagseata ot the tims you freme 1%, prggaanﬁxwith the nogative
that when a new case cones uy falling »ithin ths same resson,

a defaot of Language aay make At impossible Tor the sourt to
grant relief,

W0 OHATRMANI My undevstanding 1 that that s the
effeet of our Rules. Talk about belag holsted by your own pe-
bard, I will oxplain to you how I was hoeietad on my own nebard
by the 6GU=day rule in this very case. Ths Joke of thet was
that 1 was the man who sat here at éu? Sommittes meeting and
fought Tive years ago for granting the Government Jjudisisl time,
ngainst the protesis of a great many of you who thought the
Sovernment ought $o0 toe the mark along with the other 1i%ipsnts.
Then when I got inte the Black Tom oase, I was holsted by wy
own petard, I myself dvew tuls phrase "in the ouatody of the
opurt? when we went over this rule several yesars age, and then
when I got into the Blaeck Tom csse I Pound I was holeted agsin.
1 83dn't hove a right to get in cours.

MR, DODGR: Did you get a peramissive right?

THE CHAIRHAN: Ch, yes, I @0t & permissive, but I
%?@mﬁl@é'iﬁ my boote when I saw I didn't have a right, you see.

#i, LODGE: The Supreane Sourt a?@sazg $¢ have held that
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thila 1ist Q?_g?@ﬁﬁéﬁlls not exelusive. ee page 58 of the
-memorandun, |

THE CHAINMAN: Even at that, a8 long an we define n
particular case "in the custody of the eours®, i1t weuld be nore
comfortable 1f we made it dosl with the aletributicn of & fung
or the power of dlapositlon or control of the gsourt, even
though 1t 1s not technlcally in the oustody of the ecurt.

Hi. DODGE: It was in the control of the aourt in your
Gase merely becanse there was litigstion ?@ﬁéiﬂgﬂﬁi%h ragard
to i1t%

THE CHAIRMAN: Litlgation to declde who was sntlitled
to Lt. The court wes going to render & Judgment saying whooe

aonay it was,

ME. DCDGE: That put the mensy ia the indirect sontrol
of the court,

THE CHAIRMAN: The Seoretary of #h& Ireasury was a pop-
By to the sult, =na Lf the court declded that this set of award
holders or the other set were entitled te the money, 1% would
have bound everybody: 1% would have asftled Eh& queation ef
Wwho was 6 zet At. ) ,

MR, LEMANN: The only guestion would be how far this
ran inte (2) under permissive intervention, whether you coulg
make a eonvinoing srpument that this partlosular case ghould be
under (a){3) inatead of (b){2). That 1s the only thing I an

wondering about, As far as the hardship 18 eonverneq, you
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might have hardship in a case in (1)(2) Lf the sourt wouldn't
vermit you. OFf course, the trial oourt's deelsion on that, I
take 1%, would be sublost to review in the apnellate court.
Yould thers have boen any more hardehly on you?

THE OHATAMAN: . It might have been in srror LF the
eourt had refused @@?miséivg interventlon, 1f that La what you
mesn.

M, LEMANS: Would thers have been mors hardahip in
gagging you out of that caze than keeplng & man out of intere
vention 1n sases felling within (B)(2)%

PYAR MOBGAN:  Just on a guestion of law and Past, I
shoyld think se, very mush mors.

THE CHAIRMAN: Buppose there had heen a Judsment in
the inited States Courte--and 4t might have gone t0 the Supreme
Court-»Judging that the Heore tary of the Treasury be permanen -
1y enjoined ang resirsined from paying any of that woney to s,
we wonld have been sitting out on the aldelines. I should 1iks
to know Just how you would have gone alter getting that money
under these olreumstanses. In the fsee of that Injunetion andg
the deelision of the Supreme Gourt, for inntanee, that the
Other follow wes entitled to 1%, we would have besn 1n aLffi-
cultlies,

However, thst is another osse that I was dleturved
about at the time. ; nay not have snother one, I am &1%%3@

prejudloed when I have a personsl lnterest in a thing, but
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that is an eyperience I was in. I% 18 aguite plain, I think,

" Bhat the rule Ltself aldn't verzit me to intervene; it dlan't

&8 & matter of righg., Is there a deoleion on page 58 that
#ays that you may intervene 28 5 mabter of right, whether Hule
2i{s) allows 1% or not? :

DRAN MCRGAN: It says 1t is not evolualve.

JULGE (GLARK: Th@ oage bégiﬁa on page 57,

JUDGE DOBIE: Ham any sase arisen sbout th@ nodifioca-
§i@ﬁ of & Judgment slr@&éy entored?

JUBGE CLARK: Thet 1s the oase there,

JUDGE DOBIR:  The Missourl case. They held that the
rule 1a not a eomplete @num@?ati@n, didn't they?

JUDGE OLARK: Yes, and that there could be interven-
tion es & right in oonneotlon with modificatlon of a Judsment.

SENATOR PEPPER: It seems to me, Mr. Chairman, aﬁi@@a
you sonseive of {(a) as being non-exclusive, thers 1s resl need
for some amplification of (b)(2), because if you didn't have
a rilght in y@ar'aaaa to intervens, al thouph you were notentisl-
1y the very owmers ¢f the fund whioh was 1in Litigetien, it is
doubtful whether you could have had permlssive intervention the
way (2) is worded, and 1f you can't have elther iatervention of
right or intervention by psrmission in such & case as yourg,
there 1z something wrong with the Rules,

THE Gﬁﬁiﬂﬁgg, I rather imagine &ubé&?isiﬁn {bi(2)

sav@?eé ug, bscause iﬁ says *when an applicant's 91&1@ oy
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defensa® {that 1s, the applicant for interventlon in the main

aotion! "and the maln action have a queation of law or fast In

common.* In the main setlon, the guestion was whether our
awerds were valid or not.

GENAT R ?Q??Eﬁ; What wa®g that aation?

THE CHATRMAN: An action %o restraln the acretuary of
the Tre:sury from paying our awsrd,

SENATOR PEPPER: Yea, but I mean what was the galn
astion?

THE CBATRMAN:T It wag zn action to reatrain the uscre-
tapry of the Treasury.

DEAN MCRGAN: Ne; your action,

THE OCHAIAMAM: I diadn't have cne. I was sn appllicsnt
for intervention, The wmain aetion in whioh I sought te intors
vens was a sult brought by & prior award to enjein the Seore-
hary from paying my awsrd, and the question involved was whethsr
our awsed was yalid or not. S0, when we made applisation fop
intervention, our olalm involved the questlon of whebher ocup
awards were valid or not. Therefore, we had a plain question
of zaé or faet In common, and plainly wve were entitled te inter-
vene under {(b)(2), |

BEHATCH PEPPER:; I should have supnossd that the maln
antion was the aotion brought by thege other people ¢ restrsin
you, and if that wers the caggw-

THE QHAIRMAR {(Interposing): They didn't bring & sult
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to resteain us,

SEHATOR PEPPER: Teo restrsin the geoeretayry of the
Irezcury from paying you,

THE CHAIRMAN: ‘That was the méaisxi actlion,

SENATOR PEPPER: That was the nsla soetion. Oan it bs
dald that you had & olaim or defense witihin the meaning of (2)7¢
That sounds as 17 thers w&ré sone other setlon peanding in whieh
you had & 6lain ﬁ?régféﬁﬁét ,

| THE GHAISMAN:T We, we had a olsim thet we wanted to
agsert by thle intevrventlon, the right to this money, and we
had a defense to the plalntiff's olalm An the main &aﬁiﬁn, o
wit, his olaim that our awvards were invallé was no good, e
had both clalme and defenses to agaert; and ﬁh@ﬁ invelved the
same guestions of lew and a0t as the plelntiff's olalm in the
main actlon. S0 I woudld say I never hag any doubt that we weprs
entitled to the matter of permisslve intervention ang that we
could be lot in under (b}{2), |

Charlie, forgetting the fact that I sugpesnted thius
amondment, and looking st it from a totally different etand~
peint, how 4o you feel sbout the necesslty for making any amend-
ment to {(a)(3)? |

R, TOLMAN: I think 1% should be ampllified in asocors-
anse with thils suggestion, |

THE OHAIRMAN: The point i® made that even though we

82y you can intervene when the dlepesition of proverty is in
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the suatoedy of the gouwrt that te polng to be affeoted by 1%,
1t still means that we can intervene if 1% len't in the oustody
of the acurt 3F we are 23111 meing to be affectsd by 1t.

JUDEA OLARK: 1 should %ﬁin&'tﬁaé there is a good deal
te be asdd for thia, I think 1% is P%ﬁh@?ﬁﬁ@gi?aﬁl&. Therse s
only one possibility I ﬁéﬁ ase, The direet contrel of the
court iz olear, but the word "indirectly® mskeas 1% 8 1ittle
unelear,

THE Sﬁ&iﬁﬁéﬁz T dilén't sugmest those words "dlreotiy
or indireotly”, I think that 12 sose draft of yours,

JUE QLARE: 1 think 3% ls, yes.

THE (HATRMAN: ‘“ths éi@@ﬁsiéiﬁﬂ of which is subjeet
te the control of the court or of an officer thereof" ia the
way I would word it.

JUDGE GLARK: What do you think of that (to Profesaor

“oore )7 You had better take it dowm, Hthe disvogition of

which 19 subjeect to the oontrol of the sourth,

DEAN MCRGAN: You could say "property which will be
glatributed or otherwige disposed of by the judgment’.

THE GHAIR¥AN: I haven't any partlcular preforence
about phraseclogy. The Adea I want to get aeross le that if
the @@urt>ig entertaining litigetion in whioch At 1s golng o
settle the dignosition of a partioular fund held in trust by
s stakeholier, and hla Judgment A going to have that effent,
then the mere Tmot that it isn't in his judlelal custody in e
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teahnloal sensz ought net to make any diPPerence. That is my
noint.,

Lot's not take too mueh fime with 1%. I don't eava,

DEAN MCRGAN: T wmove that sn anendment to that eflsey
be drafted wnd lnoerled. _ ;i

JURDEE DOBIR: Do you want to leave 1% "direotly op
inﬁir@g%iy“?

- TEE CHAIRMANT No, I didn't put in those words "4irect-
1§<§? indireotly®. I wang something suoh asg I dlotsted, or
dld Mr. Movgen have another sugoestlon? I addn't it in thoss
words “direstly or inglvectly® at all, I Just expressed the
idea to the Beporter, snd he made the deaft. I %ﬁing i sug-
geated that 1t read: “ghea‘ZQ% applicant 18 a0 eltuated as to
be a&vaﬁaéiy affested by a distribution or other dlsnosition
of property in the eustody of, or subjeet to the control of op
dlsposition by the eourt or an officer thepsof,® | |

JULGE DOBIW: How about outting out the words *alrest-
1y or inﬁiygatly“? | ( _

THE CHAIHMAN: I haven't put them in, They sre not in
the rule now, |

JUDGE DOBIE: Mo, but they are in this guggestion on
page 59,

SENATCR LOFTIN: That is the Repurtec's suggestion.

JUDGE DOBIE: Don't you think "directly or Lndlreosl.

1@_Jugt vt in there for csution? Weuldn't “control! inolude
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indirect conteol?

THE GHAIRMAH: ‘i wagn't gquite satisfled with “contrel®,
It is subjleod to the disposition of the eourt. It ie something
& little different, but maybe %ﬁa?e 16 no difforence in meaning,
I don't oare how you word it. I don't eargfwﬁesh@r you adopt
it or noet., Thig 12 an actual experlence that I bad ln cowrt
whero I thought the rule was defegtive. I anm surprlsed ¢ find
%ﬁ%ﬁ it is trus thet #ﬁ&é? the Buprenme Sourt decision it didn't
make any dlfferense anywsay. 1 bad & right even though the
Rulss say I €idn't or don't say I had,

SEHATOR LOPYIN: He. Chalrman, I nove thet the amende-

ment be adopted in prineiple snyway snd that the spescific lang-

‘uage be left %o the Reporter in the Light of the discussion.

THE CHAIRMAM: ALl in favor say Yaye"; cpposed. It
lg csyried.

JUDGE DOBIH:  That inoludes the modiflcation of Judg-
ment alresdy entered.

JUDGE QLK Jucpe Doble's augpestion is that that

alse should inolude the suggestion Just prior to that, whioh

appe- e ay the top of the page.

JUDGE DUBIE: Wnioh is the Migsouri~Ksnsas Plos Line
LERER

THE CHAIRMAN: I don't understand. Is there ancther
amendment to the rle¥ |

JUDGE DOBIE: It 1s sbove that, General. %bound hy s
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Judguent in the aotlon or by & mudlficaticn of a Judgsent al-
resty entered”, I am not al all sure tonat thet isn't Juigment
whers you hand some thing down that modifies anvbher Judgment.

THE GHALRMANG You mean that is puiting in the rule
what the Suprems Uourt has already held ié the Pipe Line oaued

JUDGE DOBIEY That is 146

THE OHAIRHAN: Do you think that L8 neossaayy?

JUUGE ICRIE:s No, I don't, but the CGourt wlght 1ike 1%,

THE OHAIRMAN: What is your pleasure about thaiy

BERATOR LOPTIN: I didn't inolude 1t in my wotlon. 1%
didn't ssem O me 1t was nocessary.

THE OHAIRWAN: It is separabe.

JUDGE DORIE: 1 think "judgment' includes a nediflea-
tion of snother judgment, It ls a Judgment in a way.

THE CHATRMAN: It ie a Judgment in the astion, waether
it mocifies snothey one or does something else.

JUDOE DOBIR: Certainly. ‘hat do you think, Gharlie?
Yould you 1ike Lo sut that in?

JUpok OLARK: I am not very strenucus about it. o
course, hers is ancther case $hat same up, The Distrlsi ﬁéﬁ?t
here thoumhs 1t ocouldn't aest, snd 4% went to the Suprems Couet
spd the Suppreme Uourt did ast.

THE CHALRMAN: The Supreme Court has setiled 1t now,
Yo don't nesd any rule except to @Eﬁliﬁﬁ‘thﬁ gdeslaion oF the

fupreme Court in the Hules.
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JUDGE CLARK: 1 miess thet is so. Zan't thad soy

PROFESSON MOCHE:; Hes.

JUDGE OLANRK: If you ocan é@ﬂ%iéﬁ?-thﬁﬁ thdngs deslided
by the Supreme ﬂméx‘%; are setitled. \

PEAM HORGAH: 1% 48 all right until next Monday.

SENATOR PEPPER: Longer than thate-the 15th of June,
¥r. Bheleman, would %ﬁ% feporter refreah éy recollection of why
we phrased {(b){2Y as we a1d%? You would think that there ought
te be permisslve interventiocn when 1% appesrs 0 the court that
the Judgment in the maln aotlon may edversely affeot the
peaunliary or proprietary intevesis of the spplicant. 1 was
wordlering why we put 1% on ﬁhé ground of 8 gquestlion of law or
Taot coumon té the two,

JUDGE OLAAX: I can snswer that. Whether the rsason
1g adequate or net, the resson we dld 1t was thal we were strive
ing Tor that old devil, conglstensy. The comnon gusstion of
law o Faot, firet, 18 the basiv reason now for Jelnder of
pertizs., Thet appears in the permissive Jolndsr sectlon, Rule
20.

BINATOR PEPPER: Yes,

sﬁﬁﬁﬁ OLARK:  Second ieg the basis of the vlasg sotion
Jeinder, when you get sway from the strlicter cuases. That ape
paard in Hule Eﬁig}{E}.: There 8 & uaﬁmﬁn‘gu@%tiéa of law oy
fact, We made thig, as & kind of légiggl'aéasigﬁenay, thatb

the same genersl ldes affeoted all thess cases., That s why we
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JUDOE CLARK: I guess that is so. Zan't that so?

PROFESSCR MOCRE; Yes.

JULSGE CLABK: If yeu can aﬂﬂﬁié@?-th&ﬁ things deslided
by the Supreme Gourt are setiled, ‘

DEAM MOBGAHD It ls all right aatii.aaz% Honday.

SENATOR PEPPER: Tonger then thate-the 15th of June,
Hr, Chalrman, wogld the Reporter zafrﬁsn éy recollention of why
we phrased (b){2) as ve éié? You would think that there cught
to be permlasive intervention when it appesars $¢ the ccury that
the 3ﬁégm§ﬁﬁ in ths main action mey asdversely affeot the
peounlary o proprietavy lateresis of the applicant., 1 was
wvondering why we put 1% on ﬁhé ground of %>@aﬁﬁti§ﬁ of law op
Paot common %é the two,

JUDGE $§§§gz I can snswer that. Whether the reuson
lg adequate or not, the resaon we dld 1t was that we wers sirive
ing for that old devll, oconsiatenay. The comsmon guestion of
law or faot, PArat, 18 the basls resson now for Jolnder of
parties. That sppesrs In the permissive jolndsr gection, Rule
20,

SENATOR PAPPIR: Yes.

JUDGE OLARK: Secend iz the basis of the slass actlen
Joinder, when you get away from the steicter cases. That ape
poars in Aule 23(a){3). Thors is & ﬁﬁéﬁﬁﬁ.gﬁﬁﬁﬁiﬁ& of law op
fact, We made thig, 23 a kind of 1agiaﬁl'¢%ﬁsi§%eﬁey, tnat

the sams general ildea affected all thess cases. Thut ls why we
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SENATOR PEPPER: I ese. 1L coouwrd o me that there
19 not &6 very astrong analogy betwsen the Leo other ouses, the
joinder oases and the alass sotiona, snd this ene. 1% senns
%o me bthe gyound of intervention hers is é%ﬁ the exlstence of
a somncn question of law or fuat, but that the appilicant oan
antlafy the court ihﬁ% a Juipgment in the main aotion may ad-
yerpely affeot his pecunlary er oroprd bary intevests. It ceema
to me thet 17 that 19 Peally the rationale of the thing, it is
& pidy to eoEpress 1% in terms of & aommen queshion of law o of
fast, beceuse your imagination dceen't grasp all posaible cuses
and you may have & Sase wHers no common éﬁasﬁian of law or fast
existes and yea'wﬁxié be entitled neither under the rights sed-
tion noy wnder the permlssive aeotion, IF we thought of it
pefore, I don't want o bring 1t up agsin,

DEAN HMCRGAN: I den't think we have discunged that be-

fere.

| JUBCE OLARK: I would add, ae our disoussion with
rePerence to Mr, Bergsr indloated & 1ittle, th@gé other and
brosder, LI you will, but a3l lesst vaguer expressions are nod
gquite aﬂé$?§$$6§ by snybody. They ocan mean a1l things te @ll

men., e thought thie was getilag t0 be 5 fleaver ldez, # odn-

‘sept that we were using right along tnst had more content to 1%,

we wepe hoplng, Iin other wordas, that we were telliang the ecurts

more what they eould 4o, tnet 1t was 8 nore workable rule.
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Do you want 0 adé something to thai?

PROPESEOR HOMRE: Ho.

BENATOR PEPPEB: I don't guestlon the point,

DEAE MORGAN: Bon't you think, ¥y, Beporter, that
there ought 10 be permiseive intervention in the kind of sase
the Senator hae desoribed?

JULGE OLARKY X showld say gemerelly, yves. Yhat daid
&@ gay--nesunisry @?>§§$§?i§€&§§ intevesta?

SENATOL PEPPERY  Yes. You are not g party to the
pending Lltlgation. ¥You ask leave $0 intervens. The court
asks, "On wvhat ground?? You say, "I can satisfy the court
that 17 this pendlng csse procesds tou Judgment and the Judgaent
iz unfavorable $0 & position that I would take were I & party
to the reovrd, in my sbeence 1t will alfest injuriocusly a pee
cundary or proprietsry intersst of mine, which I am prepared ¢
indicate.”

JUDGE OLAHK: wWhat 18 8 proprietary intorest?

SERATOR PEPPER: In the ocase I was thinking of, the
digtinotion 1g ususlly made as betwesn money and objlects of
e@ﬁgrahig, such as tangible preperty. I think Mr. Morgan will
tell me whether I am not right in saying we have declavations
against the peouniary or proprietary interssts,

DEAN HORGAH: That 1z rlght.

OEHATOR PEPPER: 8o a3 to cover the peocunlary and

property-hclding interests, I thought 17 thls wers golng to pug
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a elond on a man's peal e88tate, he ocught to be permitted to
intervene, or if L% were going to deplete & fund whieh he would
be entltled %o partlelpate in 4P he were before the aourtg,
like the Chailrman's Black Tom care, in that case he ocught to
be permitted to intervene. |

I am & 1ittle puzzled to know Juet how these words
"questlon of law or faet in common® would anply, ©Ff coures,
Af the sourt says, "We ave going to congtrue those words as
‘%rééély 29 poasible and say that any question ralsed by a olalme
ant ralses a question of law oy of faet whioh the other sage
would lnvolve," then that woulg sover every possible ease; but
1f the court werve to say, "I can't tell now what questicne of
law or fact are going to be involved in the mailn 1itigation,®
1 should very much want %6 be able %o aa? to him, "yell, ip-
respéetive ef‘mhat the §ges§iﬁﬁs of law or faot may be, the
Judgment renderad is geing t0 out me oui of access to s fund
B0 which I have a right," or "It is golng o put a oloud on
the title %o my real estate."

JUDGE QL ARK Senator, 1 trust you vealize that what
you are suggesating is a 14mitation on the rule,

SENATOR PEPPER:T Is 1%7

JUDGE OLARK: Yes, abaolutely, & very strong limita-
tion., BRvery oase you put, 1% would gseem o na, wonuld practic-
2lly oome in {a) anyhow, "Intervention of RBight, " but when you

get to (b), snd 1t 1s something that affects you and youp
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poekethook, 1 opnnet conoelve how & court could ocay Phat some-

“thing in the main olalm t0 which your olalm s goposed ls ned

& common auestlon, But, you see, the ouses thal you ars shut-
ting out are seses whers there is et o siallarity of aetion,
sna yeb 4t wonld be & goud thing 1o have the wan oome in and
get 1% adjudloated hers and not have & seprpate suls. Heve he
can eome in, in the court's discretion, and say,® I have the
same question that I am poing to bring up. Let me ocne in and
we %ﬁll aottle 1t 211 here.”

STNATOR PEPPER: Perhaps you are right on 1%,

DUAN MORGAN: You ave plght about that, I have no
gdoubt that this cught to stay in, but I was Just wondering 1¢
ggér shrageology covered all the cases that the Senator had in
mind. |

%ﬁﬁgfﬁﬁ PEPPER:  That is the only doubt I hed, but I
think 1t is too nebulous to prolong the discussion.

PROFESSON CHERAY: May I ssk the HSenator a gqueation?

£3

Aren't vour oasea cases where your elient would be an indlepens-

able party to the first actlon?
GENATOR PEPPER: They nay be.

PROFEGSOR CHERAY: T think they are, as you lllustrated.

Cf swurse, that polnt would come up on the guestion of whe ther
interventicn were possible or not, and they souldn't go shead
with the sult without you, _

SUNATCR PEPPER: One would have thought that the
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Shalrmants elients would have been indisponsabls.
PROPESUOR QUEBRY: I would have thought that nyself,
SENATOR PEPPER: I sssume that for some reason She

gourt wosa’t resurding them as indlspensable parties, beozuse

in that event he would have aprlied for Jolnder and not for

intervention. I was agsuming that for szome psason, joindey
wasn't svailabls, and Af 1% waen't avallable by way of nmotion
te join, I theught 1% ought teo be available by motion to inter-
?éﬁén“

TEE CHAIRMAN: The point in the Hlack Tom cuse 48 that
we waren'it in thers o sy we were indlepenssble, and unless
the Leoratary of the Yreasuey polnted to ws and pald we wePe
indlagpensable, the polnt wouldn't be ralsed, don't you sea?

SENATCH PEPPER: I think the nmatter has been suffisient-
1y coverad by the Reporter's sxplanstion, and I don't preas the
peint, |

THE OHAIRMAN: On Hule 2B, page 69, the Reporter hag
gome obher aatter that I raleed and he dossn't Hhink 1s nesss-
sary. Helther do 1t, so I withdraw 1%, and we w11l jJuat forget
that., That brings uva up to Ruls 25,

JUDGE CLARK:  Just 8 minute. There i one st the top
of page 60.

THE CHAIRMAN: I overlooksd that.

JUDGE OLARK: I don't know whether the word "plesding

is sufficient, and we want $o pul in the word "motlun?,
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THY CHAIRMAN! Haven't you defined pleading somewhersy

JUDGE OLARK: You way remember that I originally had
1% that & motlon was & pleading, and Mr. Wickersham asked me
where I got that., I sald that is what it wes. He sald, "iou
ean't say that." I asked, "wWhy not?" He sald, "Booause Lt
fan't.”? %o, nowhere do I think we 0all a motion a gl@&é&ﬂg;

DEAN MORGAN: WMo, we don't) we very cavefully dalan's.

JULGE DOBIB: A pleading may be a pleading, a ccmnlaintg,
an éﬁsg@y, snd in gome oasss, a reply. |

JUDGE DCNWORTH: A pleading makes him & party and
glves him standing in court. Then any motionsz that he feels
warranted in msking follows., lsn't that true?

JUNDGE CLAHK: The ices under our progedurs here woes
that h= hsd %o show what ho was after when hé asked to come
in 8¢ the court could s2ee what he was up to. That was the our-
pose of hls attaching 2 pleading here, Gouldn't he Jjust ss
well attaeh ﬁﬁé af our various motionas?

JUDGE DOHYCRTH: I think he ought %o sppesy by plead-
ing and then maske a motlon, like any other party.

THE CHALRMAN: T don't understand 1%, The rule already
says he can make s motion $to intervene. ’*'ﬁ%@ motion shall
state the grounds therefor and shall be accompanied by a plead-
ing setting forth the elalm or cefense Tor whiech intervention
is aought.¥ If themotion to intérvene is 2llowed snd his

pleading is acoepted, what 1s to prevent him from making a
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quite get the 1dea nyself,

ey

motion for summary jJudement, jJust 1ike any other? I don't

JULCE GLARE: That is true, Hest parties can nove

for summary Judgmsnt without filing an answer. An intervencr
here would not he able to. ‘

THE OHAIRMAN: He ocouldn't Qo At under owr exlabing
suanary Judgment rvle uniil his pleading had been answerad, 4

‘ JULGE DOBIB: "The motion ... shall be scaoumpsnlied §
by a pleading or motion...."? Would you say thet the motion
shall be ascompanied by & pleading é?rm@ﬁien?

i, LEHANN: The motlun shall be acoozpanied by a
motion? %

JUDGE OLARE: It is not & Joke.

Hil, LEMAHNN: 1 didn't say it was & Joke.

THE CHAIRMAN: Explalin what you are trylng o 40 here,
Charlie., I don't gqulite get 4t.

JUDGE OLARK: vhen a person intervenes, we reguive
that he show a pleading se that he may appesy in the case,

THE CHAJRMAH: That ls rational. I get that,

JUDGE CLARK: 1 suppose that the simple thing would
be to move for summary Jjudgment instesd of snewerlng or other~
wise. Instead of a formal pleading, why shouldn't he show a
metion for sumnary Judgment? Your suggesticn ie that he could
flle & plesding and then later move for & summary judgment.

I suppess that 1z so. When they angwer now, nost people-<and
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our cisecussion indicated the Uommitiee wanted it ao--move for

pummary Judgment withoud making an answer.

JUDOE DONWOLIH:  Yes, but they are already partles 0
the case. He needs a plesdlng %o make him a party, showing
the grounds of his intervention, it seems ﬁe me.

THE OHAIRMAN: Furthermore, you have overlooked the
fant that his proposed pleading may be a complaint and not an

JUDGE GLARK: 'hat Ls true.

THE CHAIRMAN: IT A% i aléam?lainﬁ, then the other
partiss have a right to answer it before he, as a plaintiif,
may be allowed to make a motion for sunnary Jjudgment under our
exlsting aummary.juagmsaﬁ rule.

JUDUE OLARK: X don't belleve 1t 1s lupertiant encugh
o ohangs,

SEMATOR PEPPER: BHas any a@ér% raigaé that question?
Hag 41t come up in any Judlolal ﬂi%ﬁussiéa?

JUDGE OLARK: No. Haybe they thought they eoculdn't do
1%, #8ll, let A% go.

JUDGE DCBIR: I doubt that 1% ia ilmportant enough.

THYE CHAIRMAK: Let's go to Rule 2%, then.

SENATOR LOPTIN: Mr, Chalrman, I aon't think you ever
put my motion, |

THE CHAIRMAN: vhat was that? I dldn't get 1%,

SFHATOR LOPTIN: It has been some time age., 1t was
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interrusted hy Judze Bobla. He montioned a thought he had in

“wind. I told him that I 416 not intend te Includs that., That

wag about the nodiflastion of a Judgment.

| SESATCR PEPPERL  If I roeall 1%, Senatop, your mosicn
was that amendment be made $o subsesfion (3) or Rule 24{a)
along the lines of the %%a%%ﬁéﬁﬁ made by the Chailr and in
language to be determined by the Reporter,

DRAN BOHOANS ?hﬁ% wag nut,

BENATOR PEPPER:  Warz that earpied?

SENATOR LOFTIN: It newer has Deoen put,

DEAN MLRQAN: Yos, that wswe oarvisd.

THE QHATHRMAN: I w11 submlt 1% again--or the first
time, whilchever 4% s, ALY in favor of that motion aay “aya®;
coposed, It 1s carrled. I cuan't afford %o take sny chances
on not having thet pagsed. {(Laughter)

JUDGE OLARK: Rule 25. I wieh you would turn to the
supplemental matsrlal that I put in, whioh apser-rs on papos 28

to 30, M., Borchard, of Yale, 1s wrlting an avtlele whioh will

&ppear in the noxt nuwsber of the Yale Law Journal, on "challeng-

ing '"Penal! fiatutes by Declarstory Aetion.! He sriticizes

the Supreme Gourt primarily, but 1t comes é&%ﬁ svantually o

a arltielism of the »rovision in 25(¢) on the substitution of a
new offiser, requiring that it-be shown that "the sucocessor of
an offloer =doots or continues oy threatens %0 adept or contlnue

the aotion of his predenessor in enforsing & lawy averved 3o he
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in viclaticon of the Conotifutlon of the United dtates. Un

" order thet you may have in mina his vhole argument, 1t was in

soneral that the ldea developed In some of the Supreme Gourt

&

onges that o eult to enjoln an sotion is & sult not ageinst the
sfate or the povernmental body, but agsiaﬁé the individusl.-
the atiorney general or whutnot, who is only an individual
gﬁ@ngﬁﬁg?fwﬁﬁé that you can’t have a deolsration unless he
makes sone thrests, ﬁ?. Rorehacd says that be thinks that is
& v%#y foclish rule beosuse the legleleture, In effeol, in pass-
ing the statute olaimed %o be unconstitutional has nade all the
threst in the world, snd t¢ say that this officer should be
enabled te thresten to sue or $o make Taces, 80 Lo speak, i
& very uwndesirable rule., He stobtes that gﬁﬁéﬁ&llylﬁnﬁ
oriticizes Fx parie La Prade slong on 28 snd 29, and 17 comes
in on %0, saying that we have sarried "the unfortunate emende-
tion" into the Federal Rules,

| fJust whet is meant by 'asdopts er csontineg or threat-
ens $0 sdopt or ocontinue' le st111l uwnclesr, But 4t wanifests
the winjustified eonception arigin&tingrin Bx parte Young that
the mandatory éffieial duty to enforce a statute impllies a
@gf@@&&i delinquency of the enforceing officer AY the statute
ghould after test prove uneonstitutional. Thias, 1t is enbmli-
ted, is an unfortunsate view of offioial duty, %Qﬁﬁlig.ﬁﬁaaaasﬁ
gary to preserve the guaranties of the 1%th Amendment, &aé

deserving of the earllest possible abrogstion by & new Pules
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Uemaulttes, by the sourt itself, or AT necessary by Conprese,"

SENATOR PEPPER:  wWhat Ring of eéace pregents this gues-
ti&m Hr. Reporser.

JULGE GLARK: Substanilally an injunction, coupled
with & request Tor a deslavatory Jﬁé%ﬁ@ﬂ@lﬁgaiﬁﬁﬁ & piate
efficer, sgalnst the enforcement by & state officer of an acy
¢ldloed o be uneonsiitutionsl., The partleular aspset of L
that oomes up in Rule 25(d) is whers the state offlcer dles and
& néw suscessor somes in.  The ruls says, ig,@ff%et, that you
have to have a new threat by the suscessor. Mr. Borshard
eritlolzes the whole background of the rule, bub as far zs the
rule is concerned, that is the partioular thing he 1s criticin-
ing here,

PROFEBSOR SUNDERLAND: ﬁarig right, isen't he?

JICGE GLARK: Ch, yes, I think he is right. Maybe we
shouldn't auy 4t hers, but 1% does sée&‘t@*begg kind of foollish
ovnoept that when the leglalature has pasaed an aet, 1t then
beoones a matier for the offielal personaliy o Bang faces on
1t. I think it is rather an unjustified snd undignivied rule.
I sUPPOse it goes baok ﬁe the theory that in general you oan'fe-

LEAN MCRGAN (Interposing): You can't sue & state,
Thet is the whole proposition,

JUDGE CLARK: I gpuppose that is 14,

PEAN HORGAN: It i%rﬁé avold the 1lth Amendment. That
is really what it is for, |
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M, LEMANN: We followed the Bupreme Court in this

Crule, is that pight?

UEAN HORGAH: . Yas,

Hil, LEMANH: Cur appument is that the Supreme Court
made some very foolish deolsion and they 6&%&%‘@@ be withdrawm
o overturned by a rule whleh would say their existing deeisions
gre wirong. We put this up to the Suvpreme Court and %&3; Hite
think this rule should be changed beesuse 1t was based wpon a
very foolish deelsion of your predecsassors.' The Suprenme
Jourt then xoes iﬁ%ﬁhﬁ huddle, I suppese, and says, "wWell, what
is tho deelslen of our predecessors to ua when we think 1% is
weong?? It 1@3%3&5 on the Supreme Uourt an oblipgation to re-
view & decislon of thelr own and to have to 86% 1% sslde with-

tat argument except from the Committes and owr note. I Just

Cwendarr, LT I were on the Supreme Gourt, whether I would feel

that this was the sort of thing I wantsd to tackle in this way,
whether 1t wouldn't be better to let 4t eome up. i can't see
that thia dees much harm, I auggéas 1t is foclish 1o aay that
the subatitute must make fsaces. He will umally mske & face.

JUGEE DOBIE: Suppese he won't make a face,

PROFESHCOR CHERAY: He won't oome in and say he dossn't
intend to oarry out a state law. Isn't that why 1t is foolishy

MR, TEMANN: I think 1% is foolish, but I don't think

it is of any importance,

PROFESSCR ORFRHY: I agree with you.
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Wi, LEMANN: I wowld say it is a foolish thing, but
the Suprems CSourt is responaslble for 1%,

JUDGE DEBIE: Haes that Bx parte Young principle come
up ?eeeﬁély before the Court? If I am Attorney Gensral of
Virginia, when the leglelature pagsss a étﬁtaﬁs 1t 4s ay Job
to enforse 1t. It may be uaconstitutlonal. If it is unconsti-

ﬁazi@aai, that is no shisld for me, I am no longsr Attorney

 %§§@?31 Dobie: I am Just plaln, eordlnady, garden-varlaty boble.

¥y whole offielial status drops away when, in my-rel$ as Attorney
deneral, I am enforeing a state stalule, even though unsonstl-
tutional. _

PROFESSCR OHERRY: I take 1t that what Judge Doble
wont & bo know 1s wheother the Supreme Court, as now oonstliuted,
intends to carry out the threats of lis predecassors. I think
we will have t0© aseume that 1t does.

' DLAN WORGAN: I supposs, Charlie, you would like a
note saving, "This isn't the ealy foolish thing that you have
done, Would you like te correct thls one, though?®

JUDGE OLARK: I think that is a good way of putting ii.

JULGE DOBIE: I don't believe 1t is serious,

SENATCR PUPPER: Yeriously, though, Er__éhairmﬁﬁ, the
féet that 1% 45 in here now may be & good resson for leaving 1%,
vut thet sentence beginning “Substitution pursusnt to this
rule", and ending with "in violatlon of the Uonstitution of the

United States", seems to me to be a sorh of exerescence on the
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pute, The ruls reads porfestly and covers all cases Lt you
losve that ouk, "dWhen an offiver ... aies, resigns .... the
astion nay be sontinued and maintained by or agalnet hls suoces-
por, 17 within 6 months alger the BUG 88 BOT takes offloe 4% 1%
satisPactorily shown 10 the sourt dwt there in & substantial
need for so continuing and malntaining 4%." Then: 'Before &
saggtiﬁubigﬂ in &&é@; the party or offioer %o b@ af f@é%ﬁé, Wi
1%&% expressly assenting thereto, shall be glven caveee
netioe ...." '

Thet 1 & good rule in genepal terms, that doean't
cesoend bo pepticulsrs. § don't ses why we sheuld elie one
gese oub of & humdred ﬁﬁg%'ga'migﬁ% ghink ¢f whewre the senitle-
man hos thupbenosed the plalntiff or ctherwlse spltefully
srested hin.

SROPTISGOR SURDEALAND: Isn't that sentence substantlive
Law, anyuay? |

FERATOR PERPEAs; I think 1% is. A3 a patter of pro-.
pedurs, as & matter of pule-making, I think 1t would have besn
petter 1P we hadn't included the gentente.

PROPLASOR SUNDERLAND: I think 1% is pure substantlve
Lav,

GENATER PEDPPER: - IP we strike 4L out now, it will glve
rise %ﬁ.ﬁﬁﬁméﬁﬁc

SROFRGSOR GUERAY:  Yes, end 4 we hodn't inoluded 1%
in the first place and had 1$fs'gt out, the Court would be
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faged with the fav{ that they intended to amend Ex parte Young,
#3. LEMANNGT  The note shows the ovigin of the sentonoce.

He have a spselfin tracing of patvernity which placeas 1t right

on the doordtep of the Father. It says, "With the sesond

sentence Of this subdivision ooupsrs EBx parte La Prade.? If

. we say t¢ them, “Since thinking this over, we have read an

srtlole by Prefessor Borehard whioh says Ex parte La Prade is8
wreng, and we think we should tske 1t out ang yaﬁ should take
1% cut,” I think we are dumping something on them for argument
among themselves, whilch serves nc uszeful purpose that I ocan see,
JUDGE DONWORTH: Isn't the only ground for getting it
in the Federsl Court againat Me, Young (who is Attorney Ceneral
of Minnesota) the fset that he is doing something for whieh in
law there is no Justification? He, as Attorney Usneral of
Minnesota, ig golng 1o try e enforoe an act that is ne éaﬁ.
It is on the statute books, but it is no law, bgéauaa it
vielates the Uonstitution of the United Jtates. Way isn't 1t
entlroly opropsr to say we are not going %o suwe MNr. Young uwniess
he has made 8 threat? If you don't get lnto aourt on that
ground, 1% 18 8 sult ageinet the stﬁﬁﬁ. it seems to me the
sPgumenta that have been »ut forward here would indicste that
you znre sulng the Blate of Hinneaots, whioh you sannoi éé, but
the minute that the officer of the etate wakes s personal
threat, he loses hils zmmunigy because he 1s gelng to violate
the Gonatitution. It seems to me that 1t iz right sg 4% is.
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SEHATCR PEPPER;  OF oourse, Judge, 1f you did strike

~ 1t out; the point that you so clearly make would bs within the

conditional olause at the top of page 3L of the Rules. IF
within & monthe after the gaé&esse? takes office, 1t is antlia-
factorily shown to the court that Attorney Genersl Young pro-
poses $o do vhat the plalntifl fears, in that event there is
substantial need for continuing snd msintaining.

JUGEE DONWORTH: I agree with you.

SERATOR PEPPER: 8o all I meant, that being the gensval
ﬁtﬁtﬁmﬁﬁg.ﬁﬁiéh ia §11m1§31§§i?$; was that there waen't uany
goeod reagon £Or the inslatence as a matter of substantive law
that the new offiger has 40 make a ney threat. But I agree
with My, Lemann that having put 1t in there and the Uourd
having acted upon it or st least its b@iﬁg>i§'aaaﬁré&ae% with
aome action that the Gourt has taken, we had better not monkey
with 1%.

THE QHAIRMAN: Yspeoially ss we are maﬁiﬁg nu othey
change in that rule at all, and 1% is rather a touchy subjest,
anyway. :

SENATOR PEPPER: Yes,

JUDGE DOBIR: I move we leavs 1% ap it 1s.

JUDGE DONWORTH: Hsoond.

THE OHAIRMAN: wWith no objection, 1t is 8¢ erdersd.
Now we aome to Rule 26,

JUDGE CLARK: On these rules on depositions and dis-
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oovery, you will notice that Professor Sunderlanég has nade some

ceuggestions, I ssked him 1% he wouldn't make zoms, snd he

answerad, I wasn't guite sure he ssid he wee golng to, so I
went ahead and %rgyﬁﬁéré and the atenographer and I mads sone.
Thon he came through with his. I think we should £ollow Shem
both. How we should do 4%, I don't know. IF you wish, I think
I can keap track of them both and tell which s which.

For exsmple, on Aule 26 he and we make about the same
saggégtiﬁﬁ in one place, We make some more than he has made.
I7 you wish, I think I ean follew 1% along, and of course he
san Junp in anytime, ¥We can 4o Just as we are doing ﬁ@%*

THE GHAIRMAN: We will settle that as you please. .

PROFEBSOR SUNDERLAND: You go shead.

JURGE CLAHK: If I misés anything you have made, you
bring 1t up, to make sure sbout 4t. |

PROFLOSCR SUNDERLAND: 411 »right.

JUDGE OLARK: The first thing we brought up wae com-
menta from government offliclale who felt burdened by these

fnlew,

THE CHAIRMANT Ars we geing $0 weste any time over the

'quéétieﬁ of whather the Government 18 golng to be subjeet teo

exsmination?
DEAN MCRGAN: It 18 Just t00 bad that 1% bothers
Thurman. It made me weep when I resd that.

JUDGE CLARK: That brings us to Commenf--
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THE QHATRMAN (Interposingl: This idea that the Govern-

‘ment is untouchable and can't be compelled to tell the truth

to 2 oitizen who is suing is reveltlng, I think.

JUDGE DUBIE: Thurman Arnocld is on the bench now, so
he lan'ts intersated; | .

JUDGE CLARK: There Is & Profesgor O'Hellly, from
Bomton, who alse 1s a spoaial &%te&&éy ia the Departusny of
Justiee, He wrltes a lengthy arﬁiglﬁa

SENATCR PEPPERT What 12 the refeveonce?

THE GHAIRMAN: I objeoted to the Government's o¢bjest-
ing to the Indignlty of being ealled upon Lo disclose the
Tacts by having aomebody in the governmant servies sxaminasd.
in my time in the Departuent there used $6 be a leot of lawyers
sPound who had the idea that the Government couldn'y be som-
pellad to dlsclose enything, and when a litigant was suing one
of the Depurimenits snd nesded yslease 0Ff papers and contrac s,

I found these fellows refusing to dicelese. They sald, "Oh, nyi

¥ou oan't ask the Government for anything." I used %o have to

call them in and put them on the coarpet and say, "If this is
a matier of State " and the HSecretary of State or somebody serti-
fies that 1t e agsins$ the publis intersat o have publielty
about 1%, &11'rigﬁ%3 but let's have the Government trsating and
condueting ite 1itigation honestly.® |

If anybody ought to dlseloss Eﬁ@ truth of a case

whether 1t hurt hin or not, 1% is ihe Government ia a suls
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agalnst 1ts omn people. This telk about the Govaernment's noeg
being subjected to our pules ébﬁﬁﬁ interrogetorics and depogi~
ticas before trisl in order to allow a oltizen B¢ dig the
truth out of them iz jJust demned nonsense, 1o my ldes,.

JUDGE OLARK: . I might eay thet after United Statss v,
Bherwoed, whieh wos the Tucker Ast Gr70, I am not s8¢ gurs bug
that the Bupreme Cowrt is g@iaé‘%s by more tender with the
Wovernment than we have swpeeted. I %hink that is another oase
wvhere »e might put in & Pfootnote and ask, "why, oh why, gad you
do thia?" Thot 18 a case thot gays you aan't reguire anybody
t0 be Joinad under the Aules brosuse the Tueker Aot wouldan't
permit 1%, If they tarry on that theory, they may eéventually
say that various ef these rules don't apply.

THE OHAZRMAN: “hat is the Government's Llununity to
udt, and this 1 & osse wheve the Government is & plaintiff
eoming into oourt, |

DEAN MORGAN:  That 18 what he is talking about., They
grab everybody slas's papsrs and then den't want to give any
information,

JUDGE CLARE: I certainly don't want anything done
thers, _ _

DEAN HORGANT I should By neoti

JUDGE GLARK: I am not sure but that you may hear from
1% more in the Puture. I don't think the matter is ended,

THE OHAIRMAN: I sartainly wouldn't opon the door o
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exenpiing the Governuent fronm ﬁny'rulgg unless thers ware some
Cepesial resson that 4% §§ﬁ§1ﬁl§@ Gone,

i, HAMMOND: I think perhaps I ought te say that
these are just two members of the Government who are making
these suggestions, |

DEAS HORGAN: Y¥es, I think so.

JULGE OLARK: To psas 0 the next one, %@giﬂmiﬁg on
page &4 or *éi%;s% supgsstions, you ramenber %;Eni; the present Bule
26(n) provides that depositiecns may be taken "By leave of courst
after Jﬂriﬁéiggiéa haz been obtainsd .... ¢r without such loave
after an answver has been served®, You have to go $0 court up
until the time of answey, I have had several suggeations aak-
ing why that wasn't an unnegessary plece of machinery. Me.
Atkincons, of Eiggaa?i, you w111 see has written in adbout 1%
and sald, "It bas always been the Hissourl practice to peralt
the taking of depoaltions without leave before an answer has.

been served," and so forth, A lesding lawyer in Gonnecfiout

- protested quite wigeroualy about that because he had 2 case

pending in Connectiout and he wanted to get the depositiva of
acmebody whe was about to take ship from Seattle. He tele-

graphed out 40 losal lawyers out thore and asked thom to DY Qe
ceed 6 got hold of the person. (F. H., Wigzins is the man who
ralsed thls objection.) The local laayara'gaié that they had

80 g0 and get poraissios from the Distriet Court in Wash lngton

(I don't inow whether it was Judge Donworth or other dlstingul shed
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mambers of the Sesttle bar), whloch is another qualification.

‘I should have sunpOsed that the Dlstrict Gourt in Conneoctiocut

gould have done 1%, but they gald they had to go %o the Dig-
trict Sowrt in Washington, and by the time they got through
fooling around, the boat had sailed. :

Ye sugugest, therefors, the provislion st the top of
page 6%. There are other ways that you eould phrase this, but
this 15 & way which we thought would be as good as any.

" "asfter the sommencement of the action, any party may
take the testlmony of sny person, ingluding a party, by deposi-
tlon upon oral examination or wriften Interrogatories for the
purpose of éisaa?éry or for use gs avidente in the asectien orp
for both purposes.?

Thet eliminates the restriection, Of gourse, the
opposling party s%i11 has all the rights of a party to go to
gourt and ask for restriction or preventlion of egpressiég, and
g0 on.

MB., LEMANE: You oould 40 the same thing, eouldn't
you, by Jjust teking ocut the firast three lines and the first
three words of the fourth line, saying "After commencement of
astion®, and proceeding from there?

JUDGE CLARK: That is what we have done, haven't we,

substantially?

MR, LEMANN: You have shifted the arrangement.
JUDGE CULARK: I guess we did a 1ittle. We thought we




1370 Ontario Street

51 Madison Ave,

The MASTER REPORTING COMPANY, inc.

540 Mo. Michigan Ave.

National Press Bldg,

Clevelang

Mew York

{aw Stenogranhy ® Conventions © Generz! Reporting

Chicago

Washington

Ll

wore loproving the English somewhat,

THE CHATAMAY: Let s ask you sonething here. Ue are
tallking about Aule 26{(a}, aren't we?

JURGE OLARK:  Yes, right at the beginning.

THR ORAIRMAN: uhore ia enything stated there sboug
serving nobles of the taking of daposition? A8 A% stands hevs,
Bule 26(a) dossa't provide for any notloe to the defendant,
but that was brought sbout by applying $o the sourt for loave,
A man oan file & complaint without any servies of procsess, and
yet he can lmnedlately take depositionsg,

BEAN MORGSN: Ho. He has to have leave of ocourt,

THE QHAINMAN: You are é%yiiing Phat oud, aren't youd

JUDGE OLABK: Yes, ¥ was steiking that out.

THE CHAIRMAN: There isn't any provision aow for any
notice 0 the defendant, whom you yet haven't sepved that you
¢ going e take any depesitions.

SULGE OLARK: Jwst a ninute on that,

JULGE DONWORTH: Rule 70 covers that.

SJUDEE OLARK: The noties ig sll covered by other sesw

tiong.

THE GHAIRMAN: I am wrong, then.

DEAN MORGAN: That 48 Rule 2?@‘§r4 Chalrman.

JULOE OLARK: Rule %0 ¢elle you how you 4o 4%, You
ass, Hule 26, the besis of Lt, is a general grant, & statement

of what you can A0, and s¢ on.
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IHE ﬁﬁgzﬁﬁﬁgz £ was wrong.

JUINED OLARKSY  The method 1g Hule A

JUDGE DONWORTH: I think the reason for this rie was
that 1t was thought the taking of depositions should net be
enoouraged wntil the lacuss were Iramed, bu I think that is &
minor point. I den't think 1% 46 lmportant that 4t be Poisined,

TWh CHAIRNAR: The proposal, then, at the top of page |
65, 49 to amend Bule 26(a), the firet ﬁ@ﬁ%@ﬁ@@; by making 1%
roesd ag Tellews: PAfter the sonmencement of the sotion, any
perty may take the testimony of any person, including & pavdy,
by deposlticn woon Q?ai'%ﬁﬁgiﬁaﬁiéﬁ or wrlitten Interrogatories
for the purpose of dissovery or for use op evidenovs in the age
tion or for hoth purposes.” It elinlnates mevely the Gplioae
tion te¢ the court for leave. what 18 your feeling sbhout thas?

JURGE DONWORTH:  Professor Sunderland; 40 you favor
this shange?

PROVEGOON SUNDERLAND: I think that Lo a good ohange.

THE QHAIRFAN: It has been moved and seconded $hai

]

we make & chasge as I have just sﬁaﬁgé 1%, Any farther dleous
alon? ALYl in favor say Yaye') @g@@%é%; It is sarvied.

Wnat s your nexnt propositlon, Uharlie?

JUDGE OLABK: The next matter for dlscussion is quite
an impertant one, and that is the svops of the sxamination,
The way we hove 1% get uwp in owy notes, Tirst we digouss in some

detall some Of the guesticns that heve srisen.

i
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THE OHAXRMAN: Xa tnls (D), "Bocpe of Tmamination®?

JUDGE QLARK: “hat is 1t, wes,

THE CHAIRMAN: ALl right.

JULGE OLABK: I might say that Gomment XI 4n the
middie of the page will be taken eare of,

THE CHAIBMAN: Yews., I have that.

JUDGH ﬁagﬁﬁz’ This matter ss so Ge0pe 48 & very intep-
esting matter and thers have been acme dlfferences of view,
although on the whole the scurts have acngidered 1t rather
broadly-~and I have, among other things., You wAll find the
eages. On psge 671 "There haﬁébsaa gharp éigagr@égagﬁ in the
desislone és to what extont inqulry way be made intoe the other
party's anee,” and there hag besn aome feeling that you are
going too far, and so on.

Yo meke & sumewhat long story short, we should oupe
selves very muoh hesitale to start making any linltations there.
1 think onoe you start msking limltationa, you are geing to go
mush farther than you peslly think. I don't want o go all
over this. I think this material is intoresting, Thers have
been & 1ot of cases on At, _\

¥hst we come out with is only one suggestion for
change, which, I take 1%, 1= almost like Professor 5@%&%@13&@‘%;
and I will give you both, It ceours way @?ér on 72, e
other pages are all a dlocussich of the ssses, you ses. It

has been considered a goed deal, e say in effest that we




1370 Ontario Street

51 Madison Ave.

fng.

The MASTER REPORTING COMPARY,

540 No. Michigan Ave.

Nationa$ Press Bldg.

Cleveland

taw Stenography @ Conventions ¢ (eneral Reporting New York

Chicago

Washington

By

think it doubéful thet we should put restriction on 4%, SBoae

cpeople think you should restriet 1%, that you shouldn't examlne .

into yorr s oase, snd 80 on, Uoming down to page 72, you
will Tind ouwr suggestion there, snd Frofassor Sunderliand's,
valeh was made Independently bud seems %o aé diracted subaltan~
Plally %o the same end, 1o on page 2 of his notes.

At the snd of 26(b) he suggests that you wdd “and
any information which will Tacilitate the dlacovery of relsvant
maﬁé@?., Hearaay testlmony £or the sole gur?$%@ of dlsoovering
aources of svidence ls not objeeticnable,”

We says "Unless otherwise ordered by the sourt as pro-

vided by Rule 30{b) er {a)," {those are the fimes you can go

B¢ the couwrd to get a limitatlion) "the deponent may be examiaed

regerding any maiter, not privileged, whioh is relavant to the
subjees matter involved in the pending sction, whether o not
1% is admligsible therein, and whether 1% relases to the elaim
or defense of the examlning parsty or to the olaim or defense of
any other party....?

JUDGE DONWORTH: What do you mean by “whether o nof
it i« aémiéai%i%“? Tou m@&ﬂ‘%?&ﬁﬁﬁﬁﬁ plainly inadmlsaible may
be ahown by deposition? |

JIDGE OLARK: You oam get 4t cut and kanow whers 1t is
and what 1% leads te, Judge Roenworth, Pé?hﬁ?ﬁ ;f you ran down
the page after Professor Junderland's statement on page £ with

referentse %0 hesraay evidenne--
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PrE CHALRMAN (Interposing): IV is perfectly pleln, 1
think, wacer the rule a8 it Btands, al though the ¢ouris seen
to huve disagreed sbout it, thei these examinations befors
trisl have twe vurposed. The Tirst is Shat they wnay be Tor
glacovery; they may also be for the purpoue of @%Eéiniﬁg eyie
dente which is competent and aduissible at the trial. Flainly,

ae 1 woulé Look &t 1%, the noties iz wrong, end 1Y you avk &

| guesticn and get information that is heareay, that is propey

dipoovery even though the answer wouldn't be admissible b the
trial boceuss it is heavsey. It puts you on the track of the
Paots, snd I just den't get why any Judge should held that
these devositions are limited 10 stuff thet is aeiually admlas-
ible as asmgét@g% evidence atv the tial.

PRLOFESOOH SUNDERLAND:  Thers have been some vaery strony
Gecisions on the point thst they must be admlssible evidenoce,
thet hearssy cannct be obiained o the ga%g@gﬁ»ﬁf dissovery,
and even in the oszes that have held the other way, they have
used hedging langusge and hsven't come vut quite squavely; they
have been & Little afraid. It seemed to we that 1t would bs
better 1P the rule made that perfecfly olear,

95 CHAIRMAR: I should think eo,

PROFPESSON SUNDEALANDT It would step a 166 of 1itiga-
tion on this sﬁbj@ﬁ%.

DEAN HOOGAH: ¥ think %ﬁ@»%ﬁiy objection I have to Hp.

Sunderiand®s statement, Mr. Chalrman, is that 1t is Too nurrow,
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besause the zame thing would spply to the best evidence rule

" as well s it would to hearsay. S0 I should want that second

gentense changed so thet evidenoe {or was 1% testimony) whileh
would be inadmigsible at the wrial is no ground of objeotion
to testimony sought for the sols purpose af ﬁiaeévgyiﬂg SOUTCos
of adnissible evidence.

PROPESSOR SINMDERLAED:  That would be very satislactory.
Then you could out out the statément sbout whether 1t is ad-
miasible or not,

Mo, LEMAHE: Look at the Heporterts language on page
72. He doemn't 1imit 1% to hearsay.

DEAR WMORGAN:  vhether ér not the evidence ls admiagible.

MR, LEHANN: 'ﬁ@ has in there; “whather or not it in
admissible therein®, on page 72 of the Heporter's materlal.

PEAN HORGAN: what do you mean by "whioh la relevant"?

THE CHATHMAN: That ralses a question.

JUDOE GLARK: “any matber ..,, which is relevant’,

MR, LEMANH: The "which® refers to "matter.”

THE OHAIRMAH: It 183 vhether the evidenece you obiained
is admigsible o not. That is what y@u really mesan,

MA. LEMANN: Thet is snot good, but the thought you
have is there. It is not a8 limited ag He. Sunderland’'s sugges-
tion; it ien't limited to hesrsay. I had an experience recently
that was very treylang, where I was made a witness nyself in a
bitterly oontested sult. My ﬁag§§$ti@n was %&K@ﬁfm&ﬂ%ﬁ%@ég.éf
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pages. I was asked for all kinds of informatd on--what people

. t0ld me this and what this man said, and what the other man saié.

t0 him, and what I had said to my 6lient. The case was such

that I aldn't want to ask the Judge for an order to stop 1t,
I was guing for fraud; the Government was t%yiag‘t@ get the
faots, and I dldn't want anybody to suggest thet I was teying

to econeceal anything. Yet 1t did cover a very wiéa range of

infTormation that ordinarily you wouldn't get ocut of any witiness

for anybody. Of gourse, the trial Judge had an opportunity to

ead 1t all, It was obviously not admissible. On popular

objeetion he exoluded 1%, but 1t resulted in getting out a lot

of statements that orainarily you would never get out of the

mouth of a witness at all. Yet, upon reflection, apart from

this partieular sul$, I think that 1t was all right; 1t ought
to be permitted. They got a1l there was %o get.
MR. DODGE: Was 1t a Federal Court casae?

MR. LEMANN: A Federal Court caso. As to some of the

questions I think I could have apollied to the Judge to say that

they were improper questions. They went intc all sorts of

eollateral matterg--the other lawsuits that ether people I

Tepresent had had, to show that they were bad pseple and had

taken advantage of gtoekholders in other cases,

was perfeetly irrelevant.

all of which

I think I oould have gﬁtteﬁ an order
to stop it and, if I had wasnted te,

Judge

could have gone over to a
in another district in another state (Texas in this cage)
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V%ﬁné argusd 1% bofore bim, Yot with that rory glaring ilnstsnce

- of the fir-resching character of this disoovery proesedurs,

taking » gﬁz.ﬁ%i Judldelsl position in ay own =mind about i, 1
oouldn't asy that there wao anythlng wrong in the Aules. The
hearasy vard of 16 should be vermitted to ’é@@ develoned, and
the Hules provide your proteotion in appealing te¢ the Distriet
Judge, L you sant %o, or e jeeting on the triasl ss to the

admlesibility of 4%, as was done to much of the materisl in

that anse, '

THE CHAIRMAN: Have theres been & conaldersble numbaep
of ospes, other than this ons by Judgs Otds, to the sffeat
that 1 the evidencs derived in the deposition 1s not soapetent
for admiasion at trisl, 1% can't be ingquired ingo?

FROPESSOR AUNDERLANDT  There huve besn guite & geed
HANY essea, .

THE QHAIBMAN: O©Ofls i3 the man who also held that oup
rule whiloh allows ohysiael @xa&imt&.@ﬁ whers a man's ;@hggmgl
sonditlon L9 at isaus, 14 Lluited to the sensidoration of
pargonal injury,

JUDGE OLARK: The sases a% the top of page 56 are
along this line, I "‘s;}zzﬁég..

THY, CHAIRMAN: The senss of the meetlng seems o bhe
that in view of this Yine of deeisions whieh hola that only
sompetont evidenee can be inquived into even for purposes of

diseovery on depositions, we ought o fix the Pule se that that
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line of oases is sgwelched. 1P that is the sentinent of the

wmeating, ths problen 13 one of phraseclogy.

JULGE DUNWATE:  The oroblem le alded a 1ittle by the
provision in Aule %0{e)., I read from Bule 30(e)s "ALL obleg-
tlong aade at the tine of the ézﬁmzagﬁima £ the gqualificstions
ef the offieer takiag the é@?@ﬁgﬁiﬁﬁ, oy $o ths manner of Loke
lag 1%, o %o the evidence presented, or to the condust of any
party, and any other objection %o the proceedings, shall be
ﬁ@téé by the officer upon the deposition. Evldenos objected o
shall bs taken subjeet %o the objeotiona®; whieh indiestes that
aven though the toposing scoungel objeots to a questlion bacause
it relates $0 lmmaterial matters, noverthelass the svidenes
must g0 into the depeslition. )

THE OHAIRMA¥: That 2till lsaves the Judge in & n0s8i-
tion, on spplication, te stop the exemination,

JUDGE DONWCRTH:  Qulte right,

DEAY MORGSN: But what happensa thers in 2 good many eof
thege depopltions is that sounssl Anstruots the wilitness net %o
angwer when the evidentce that he 1s acked for is relevant but
hBlghly obhjsetionable. Then the only remedy for the person tsak-
ing the deposition 18 %o go hefore the udge and get an ovder.
it you ge before & Juige like Juwige Otls, he says, "Ho, you
don't met any order." The counsel wan quite right in ordering
the witness or suggesting to the witness that he shoulad not

snewer, you see. H0e thie provision In the rule for taking the
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evidence Jjust deesn't work in zotuzl depositions,

Hi. LEMANN: Of gowrse, 1t is very far-resching,

TAN MORGAN: That As right; 1% is tremendoualy fare
rasshing, ,

MR, LEMANN: T was very much shooked % the plain
ap#lling out in the proposed suling of the right to ask all
kinds of hearsay questions, because Af you are trying an squity
‘a$a% in open sourt, the Judpe @@ﬁ’g peramlt a withess o answer
E:Y qﬁ@%t&ﬁn sbout hesrsay teotimony; yet by these depositions
you can bring 1% all out, and when the answer 1s all there, 1%
le protéy bard for any Judge to be entlvely uwnaffected by 1%,
oven 1f it iz hesrsay, I think we ou

ot te realize that when
we gpell it out. I think the professlon was rather taken
ahask by that. »

DEAN MCAGAN: Some of them were very much shoeksd by
i%. There 15 no doubt sbout 14, |

MR, LEMANN: X gay 1t is very far-reashing. I don't
know any other way you omsn get all that heareay in offec’ be-
fore the judge. -

THE CHAIRMAN: I think the prinsipsl row thet you
would have gbout the dlscovery is vhether the filess of thelr
investigation of the oase would be dug into by the other side;
things of that kind.

MR, LEMARN: Yes.

THE CHAIRMAN: I thought thst the bar pretty genorally



1370 Ontario Street

The MASTER REFORTING COMPANY, inc. 51 Madisan Ave.

540 No. Michigan Ave.

National Press Bldg.

Cleveland

New York

Law Stenography ® Conventions © General Reporting,

Chicago

Washington

underastocd that this dlescovery busliness really meant vhat 8%
#ald, and that 1? you oould find out what the facis were by
getting some hearsay stuff that put you on the trail, 1t was
squarely within the purpose of the rules. Host of the court de~
elsiong that I have vead explained that r&%&ag fully, but if
there 1s any line of desislons that la like Otis', any consider-
able number of them--

PROFEBSCR SUNDERLAND (Interposing); Thers is guite a
number of them. -

THE CHATRMAN: ~~then I don't see why we shouldn't
amend the rule und expressly state it.

UEAN MORGAN: A number are not reported. Partienlarly
Af you get out awey from your own dletrict snd get before a
Judge that you think is pre judieed &g&iﬁst tha cage to begln
with, he will Just shut ﬁﬁ thege péﬁﬁiéa )

THE OHAIRMAN: None of thede applicagions for sn order
te stop the examlnation is reslly ever reported.

DEAN MORGAN: I think not. - That is Just the points

not an applisation %0 stop, bud an spplication to aompel the

wltness to snower, you see,

THY, OHAIRMAK: Yes. That is what I meant.

LEAN WMORGAN: None of them is reported as far as I
know. Heybp scme of then sve,

SENATOR PEFPER: Ie 1% possible, ¥Mr. Chalrman, the
scurt belng satisifed that this deposition right 1s being
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abused, as 1% obviously was in Monte's vase, vwses the thewy
Ehat 4t 18 not golng to oompel snswers te irrelevant questions
and puts the declision on that ground, but that the real thing
is that the ﬁéu@t 18 using a kind of supervisory hwisdlobion
to prevent abuse? I think we have all had experience with
sages in whioh this §p@ﬁ$§gfa is admirasble and ﬁéi?fﬁig'%ﬁﬁ X
think we have all seen eases, or had them, in whioh theve has
been gross abuse, flshing expeditions, not so much o get
%viééaﬁs 48 to conpel a sottlement of the case by getilng halg
of some materlal wnleh 1t is thoupht that the other parby would
deslre not to aa?é sxploited. In that posture of events, is 1%
o 1s 1t not ﬁaﬁirahla 0 leave the Distriet Judge & 1i4ttle bit
frsg? He may not alwsys be ingenuous in the wreason that e
gives for stopping the examination or refuaing 10 order an
answer, but mayve what he is really dolng i zfylﬁg e keen

the proceeding descent,

PROFESOOR SUNDRRLAND: Our rule on protective order
glves hin all the power in the werld on that. If you change
thiag, 11 will ﬁimply show that thia w@ulé be the normal ﬁiﬁﬁﬁm
tian where there wasg no abuse, but Hﬁé&? cur protective @?é%?
*uie he can shut down on it a$ any time, under the zame Rulssg,

JUDGE DCHWORTH: I notice that the Reporter's sugzes-
tlon on page 72 draws & distinotion between what 1s relevant
and whet is admlissible,

}g}if;éﬁ o1 {}l@g?‘f Tﬁ?t ig’g ?ightu
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JUDGE DONWORTH: His su

geestion is that the evidence

4 3

- be restristed o wvhat is relevant, but he lets 1¢ in Af rele-
vant, aven though not aamissible,

THE CHAIANMAN: That is the way you would 1ike to have
1%, isn't 447 | :

JUDGE DONWOATH: Tentatively. My mind ig¢ not s all
clesr on the subjeot. ‘

THE CHAIRMAN: What I wesnt was thet you don't chiect
te the dlstinction in the amendment.

JUDGE DENWORTH: I am not ob Jeo ting,

BENATOR PEPFERT what i8 fhe éiﬁ%iﬁ@t&&ﬁ? What rele~
vant ovidenos is inadmlissible?

THE CHAIRMAN: I should say that on page 2 of the
Sunderland memo, the &iatins%ias be tween relevancy snd inad-
misslbillity is pretty plain. It was a ecase where "the deponent,
who had obtained his information by ingquiry from others, was
agked what persons were present at the agcldent., It was held
that his information, obtained by hesrsay, eould not be iaguived
inte."  That waa relevant in the sense that it was a matter
involved in the aotion, because 1t led Girestly %o the wit-

Resass, and yet 1t wasn't admissible becaise the information of

-who was present as to that witness had been tbtained seccnd or

third-hand. Ien't that what it waa?
JULGE OLARK: Yes, that is one inatance and I think

perhaps the most natural instance of all on hearsay matter.
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1 supphose there are other inatance.

DEAN MORGAN: I can think of the best evidence rule.

JUDGE OLARK: Yes.

DEAN MERGAN: If a fellow read a‘ﬁeguﬁea% and %ss%ifiéﬁ
w8 to whaet was in the documend, you yeulé ﬁant to trace that
é&@ﬁ%@ﬁ%,‘&ﬂﬁ go Torth.

| PROFESSOR BUNDERLLAND: Gouldn't hearsay be mentioned
by name becsuse that le the ordinary thing? Couldn't you say
thearsay or other insdmisslble avidence" lnstead of merely the
general terwm, #inadmissible evidence!, as you suggast?

SENATER PEPRER: I oenfess I have a sort of unanalyzed:
objsotion to that, like the plLetriot Judge in his handling of
this deposition businesa. i ecat't help feeling that the wee ot
the deposition la available now under ordinary sonditions to
the full extent that 1t is deslrable, I rather suspect that
in ooses where somebody has baen aut off or iz somplalning that
he has been out off, whatever the juége says about 1t, the
renl peagen 1s that it was the kind of case that Honte talked
sbout. I haven't any doubt thet in that case 1f Monte had felt
Pree to go Lo the court and ask for proteotion, he would have
gotten 1t. Isn't that 807

MR, LEMANN: Yes, T %ﬁinm that s so. We eventually
got a rullng in a pre-trial hearing betore the Judge that many
of the matters thet I had been asked about and had freely testi-

filed asbout wors irrelevant and ocouldn't be brought before the
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Jury. There were hundreds of pages of testimony taken, lots

‘of time and temper ussd, but it was ny Judgment not to go o

the Judge in that pertieular osse becsuse of the character of
the oase. There wag nothing wrong with the Rules sbout it;»jﬁa
Professor dunderlend says, the Rules would ﬁavé-givan me Prow
testion Af I hed wanted %o say, " won't angwer this quention
unless the Judges orders me to. Let's go over to-Houston.?

There wase one partigular question vhere some third
ga&ﬁé’w&a mentioned as Helng invelved in an improper transac-
tien, and they asked we for the memoranda of a8ll my interviews
in the oourae of my investigation of my elient's sags, Hueh
of 1t probably wasn't privileged besause 1t waan't & communi-
sation betwesn me and my ollent., I had made a reocord of svery-
body I talked to. ¥hen they found I had, they asked me for all
thege nemoranda. 5o they got ny lanermoat %heug&%a, as-tnay
put 1t. One of them was with reference {0 & percon who had no
conneetion with the 1itization, who was supposed $0 have Deen
invelved in & rather reprehensible transaction. They asked ne
who At was. (It wae a eorperstion.) 1 sald, "Well, I don't
think I cught to answer that because 1t has no bearing on the
sult; 1t doasn’'y affect my olient, sc It is not within the
purvicw of this oonsideration unless the Judge orders me to
apswer. [If you think that you are entitled to that anawer, get
an order from the Judpe and I gill anawer 1%.% They dildn't ask
the juige for 1%.
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JUOGE, GLARK: 1 think, though, the aifficul ty 1s the
éga%ﬁi%@ of ohe gugestlon géﬂ&ﬁﬁ? Pepper had in mind. This 18
a young practloe, and 4t is developing, but, anfortunately, |
thege are binding pregedents, sl in gﬁlﬁ;??int and reporied
by sll the warious %Fité?é. They are in & havrdening p?aaegsﬁ'
The place vhere the eocurt cught to aob, and where & good many
of them ere, is Bule 30(b), whioh, after specifying a long
gtﬁiﬂé of thiagg the sourt can ﬁﬁ, ands with: "or the gourt
may make any other order whieoh Justlce requires %o protect the
paprty or witness from annoyancs, embarrassment, or @?p?%@%iﬁﬁu

o have oited hers & 0886 fpom the Bouthern Distriect
of Hew York where & witness was wnosooperative, a8 the Judge
found, and they eraered that he come down to the ocourt house

and have hls &ep@%iﬁieﬁ taken down there, whlch is a 1little

‘élff@?@ﬁ% kind of thing, | wut I should think 1% was a1l right

snd wlthin the dlisoretlon of the court. On the cther hand,

you hove statements 14ke this, of Judge Otial “ft is inoon-
ceivable, however, that the Supreme Gourt intended %o authorize
such a question 88 this", when we think 1t is just what the
Supreme Court dld intend to sutherlze.

JUDGE pONWORTH: I should 1ike to inguire what posl-
tion our Heporters take on the admissibility of aeaiéan% reporta
made to trangportation companies, and sé on.

PROPESEOR SUNDERLAND! Tt 4sn't privileged, 18 167

JUDGR OLARK: T sheuld say 1% was not privileged; and
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you sould inguire, certainly, at least as to the witneases thut

. they producsd.

JUDGE DOBIE: Can you make him produce a memorandun?
That da before the Supreme Court of Virginia. A lawyer refused
e do that, and Judge Sutton aa;é, "You efther producse that |
nemorandun or I em golng %@ fine you fer oontempt of courtg.?
The man sald, "Fine shead," and he dld, and that 1s before the
Supreme Court of Virginia now in the Virginia Fleoiric Power
0896

DEAN MCORGAN: The Minnesmota Supreme Cours regently
held thet privileged. It was & report made toc the insurance
company by an insursnoe investigator.

HR. LEMANN: On what grounds?

DEAN MORGAN: That it w&é & privileged communication
to the atterney or representative, made for the purpose of
Litigation,

JUDGE DONWORTH: T dldn't understend what you sald the
ruling was., What did you say the ruling waa?

HA. LEMANN: I thought thatprivilege was @al? between
attorney snd elient, ;

UEAN MORGAN: I did, too, until I got that. _

JULGE DONWORTH: They were not allowed to inguire
about 1%, is that 117 '

DEAN MCHGAN: That is what they held in Hinnesota,
because 1t 1s privileged in Minnesota., It wasn't untll this
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. sourt apoke, but 1% ig now.

e QHATIRMAN: There Lo gome relucianss on the @i?%
af the sourt to permit 1% where one party, through hip investi=
%éﬁe? or agent, goes oul and gpends & lot of noney investigating
tha casgse and g@tﬁiﬁg_ail the Taots and %?é?g%hiag togs the?,

and the other Pellow sits tight and aoeant't do anything, After

Cihe full sollscticn of facts 14 duz up st the sxpense of the

octher pavrty, then he goes 1n and aska to zee hle investigation
finaings. They wAll beat it 1f they oan. I have always
pympathized to some axtent with that visw.

ORAN MORGAN:; Thatl wouldn's have ??ét%%t%é Honte.

ﬁﬁ OHAINMAN: Mo, bub the Hinnesoln casce is alonp
that lline.

¥R, LEMANHG My menoranda welo of Anterviews wiih
witnesses, you see. I wap Wying to get to the bottom of &
very complicated ecsse, involving the eourt. I interviewsd &
mreat many people, many of whom teld me what A had told them
what B had told them, all of whioh I put ¢own and all of whieh
they saw. L% took é@ w6 yoaps for me t¢ got an anpwer in the
gag@, snd meenwhile they were tsklng By deponltiona internlttent-
iy. Thgy dug out gverything they could and, inoidentally, go%

a jury verdiot sepinnt ne,

Tum CHAIRMAN: Gentlemen, the matter of exanining

investigators! files and stterners’ files and memoranda iz e

thing: this guestion that we are on i3 anothsr, Let's settle
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that firasts

SGENATCR PRPPER: Would 1% be helpful LT the Hepor ey
posd 0 us the exact language wo are asked %o vote ont

oun GHAIRWAN: He has two proposale pefore nug., One
18 on pags 72 of hils é@?ért. T wlll resd 1% GO you. ﬁﬁﬁl@ég
ctherwise ordsred by the court as provided in Hule (b} or
(d)-- | | |

SERATOR PEPPER (Interpesing)s Thot goes whers?

s GHATRMAN: Page 72 of the Reperter's repert.

SENATOR PEPPER:  Yes, pud the ingertion.

pEAN MORGAN: 26(b). |

JUDGE CLARK: 26(b), I think.

THE CHAIRWANS It s a6{b), starting at the beglaning.
1f you will folleow 26(b), 11@&11 rond the proposed amendnen t.

SENATCR PEPPEA:  Thank you.

Y OHAIRMAN: “"Unless &tha?wiaé ordered by the sours
as provided by Rule 70{b) or (4}, the deponent may be examined
pegarding any naiier, not privileged, whioh is relevant te he
gubjeet matter involved in the pending action, whether of nod
1% is admissible therein, and® (that 18 new) "whether 1% re-
1stes to the elalm or defense of the @x&miﬁing»party or to the
elaim or defense of any @@h@§ PBPEY seve

The roal smepdment iz in the ga?gsa tyhether or not
1t 1o admissible therein”.

JUDGE DOBIB: 1Is that langusge satlafacgory 0o you?
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PROFEDSOR SUNDERLAND: I would add at the snd of that
capagraph, the Tollowing: "and sny information whioh will
facllitate the Qlscavery of relevant matter. Hearsay testimony
for the aols purpose of éléé@veriag souraes of @?&égﬁ@@ is not
ohjostionable,*

M, DODGET  You use the word "relevank® in & different
aenge from his wuse,

DEAN MCROGAN: No,

MR, DORGE: Don't you?

PROFESSOR SUNDRRLAN D1 Ne,

Wi, DORGE: He says relsvant but not admiseible, sand
you uase 1t im the sense whieh a goed many would use 1% in mesn-
Ing admissible,

PROPESSCR BUHDEALAND: tany information whieh will
facllitate the glscovery of sdmissibdle nattep,"

i, DODOE: Ho; you say "information whisch will fa-
eilitate the dlscovery of relevant matter,"

PROPEBSCR SUNDERLAND:  Anything relevent to the sub-
Joot matter, yes. I think 1%t ie the same gense.

HR. LEMANN: Nelther proposal would pernlt inguiry inge
irrelevant nattera,

seaastiong,

JUDGT DOBIE: The question ituels may be irrelevant
(whero have you got those Qoouments, or some thing of that kind),
but the evidence whieh it produces must be relevant.

MR, DODGE:r Anéa admisgible.
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JUDGE DOBIR:y You have an irreslevant anéd ipsdmiseible

Cgquestion asked 1 what 1% eliolts is inadmissible.

Wi, LEMANN: The sngwer may be relovent but not ads-
miagible, ss I understand, |

DEAN MOAGAN: I Mp, Sunderland't etatement ssid "whieh
will disolone any 1§£§rag§i@a wnlioh will facilitete the dis-
sovery of relevant matfer®, I think 1% would be & 11ittle ¢lesrer
thaen the Reporter's éﬁat&mﬁﬁtt )

HH, DONGE: He ls obviously talking about the dlscovery
of aatter that would be admissible.

DEAN HORGAN: No, no.

Hi. DODGE: He goes right on in the next dentencs and
saya, "Hearasy testimony for the scle purposs of discovoring
sourcss of avidencs s not objectionable."

THE OHAIBRAN: de might naks the Hepovrter's snenduent
read this wayt YUnless otherwlse ordered by the court ss pro-
vided by Aule 30(b) ov {d), the deponent may be examined re-
garding any satter, not privileged, whioh iz relevant to ﬁﬁé
suileot maltier invelved in the pending action a?’whiéh willl
faclilitate the ﬁiéa@%gyy of relevant matter, whether or not i%
iz admiselible therein, and whether it velatss to the elainm or
éef@ﬂs@.,.fﬁ ,

DEAN MORGAN: I think you try %o tis too muoh in one
germanie sentence when you 40 that. I should think you might

very wall have é gaparate atatement somewhat like Professor
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Sunderland's statenent,

THE GHAIDMAN: He wents his separate, and he dvssn'i
rat 4% in the same nlace as the Heperter. He é@aﬁs to add 1%
at the end of the entire paragraph.

DEAN MCRGAN: I think thet separate statement might
very wall be at the end of the paragrsph.

THE QHATRMAN: Then I understand you like both pro-
pogala, with possibly some modification of language.

. DRAN MCRGAN: That ie what I should 1like, yes,
CTHE OHALRMAN - You make a motion 88 to ths Heporter's
one Just as you would 1ike 1t to be worded.

DEAN HORGAN: "Unless otherwise ordered by the sourt
ag provided by Bule () or (4), the deponent may be examined
regerding any matter, not privileged, whioch is relevant te §§§
subjest matter Invelved in the asfion or which diseloses any
informntlon that will faellltate the discovery of relevent
ﬁﬁtt@?; whether 4% relates to the @iaémz@r defense of the
exanining pavty or to the claim or defense of any othey
PAPLY oo I would go thet far with him.

JUDGE OLARK: Don't you want t0 aay, "whether adaivg-
ible er.rasst;ﬂ? '

' DEAN MORGAN: MNe; I am golng $o put that in the last
sentonce. Thef at the end insepl that "Testimony that woulé be
inadmissible at the trial ie no ground for objection 1f the

teatimony ia acught for the aole purpése of §3%$§?&§1§§ souraas
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of admisasible evidence.

pum GHATRMAN;  That 1e ponore te.

Jupes pesim:  Thet is & gort of oomblnation of the
Reporter's and aunderland'a, isn't 18?7

RN MORGANY  Yes.

¥R, DODGN: Don't you think the ber ab large would be
sonfused by theas words, tpalovant® and sadnlesible?

DRAH HORGAN: I aen't think 80.

il DODG § mmelevant® ig so often usad in the sense
of sdmissible; #yprelevantt, a8 inadmiesible and Lmins bordal .

PROPESHOR SUNDERLANDS 1 should like to have thet word
dpoarsay’ Pt in.

Junde poRIN: Do you ghjeot o the use of "heunrsay"?
T want to put 1t in thers., I think for purposes of symﬁ$%§y'.
1t may not be thouiht dogirable, but theve sre s many decisions

on that speoific subjeot that 4t might be well to men¥iocn that

& noning.
raN MORGAN: I don't see why. The only ground on
whish you oould keep 1% out would be that 1% was snadninsible.

The minute you say “hearsay and others,® they bogin $0 talk

.gbout oinsden penepls.

PROFESHOR SONDERLAND:  The gtetutes that relate e

- ayidenoce belora sdminisatrative boards provides thet you aan't

reoelve Resrsay.

AR MORGAN: 1 know. They telk sboub NORYORY .
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PROFBEOCR SUNDERLANDY  Yhey sey the rules of svidence

‘will not be observed, but they sey that doesn't allow hesvosy

Lo aome dn.

Beay ROuGal:  They say the teshniosl rules of evidencs
shall not be effective. Hearssy in not %@ﬂ&ﬁigai;

FROFEDSOR SUNDEALAND: They slways gag on hesrasy. It
soems te me AL we put hearsay in, 4% wonld glear up that point,

ORNATCR PEPPIR: May I inquire, M. Chairman, the
sense in vhieh "gole® is used in the proposed amendment, the
A6le purpese of doing thus and 807 Is 4t ever possible to
igclste a sols purpose from vollateral ones? I fanoy in & log
¢f oages that whleh w1l be

advanced under the gulse of gotting
informatlen for use at the trial will really be motivated by
& denire %o get hold of zomebthing that wild rasaiﬁ in foproing
a sottlement of the oase. Is the faot that an lmproper mobive
ig present ineonsistent with the statement that sush and sueh
resul ts follow A7 @ﬂé'&&ig.ﬁﬁﬁiﬁﬂ iz & oroper ong? How are you
geing o é&ff@?@ﬁ%i%tﬁ? |

THE ORAIRMAN: . Horgan, in your proposed amendment
you didn't use the woerd *sole,

DEAN MORGAN: Yes, I did, but you can omit that end
say "Tor the purpege?,

THE CHAZFMAN: Then wo will leave cut the word "sclae®
in Mr. Meorgan'e amendment, Do you want to sot on that proppasl?

JUDGE DOBIE: 1 move 4ts adoption,
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«xs The motion wan regulsrly seconded ...

THE OHAIRMAN: 211 in faver of the motion leet made
by ¥r, Boramn esaid "aye'; opposed, "ne.® It is carried.

Whet Ls your nex$, Mp. Raporier?

JUDGE OLARK: Page 72, under {d), "Use of Depositions,®
We have had & sugpestion that you ney heve an lmpeachment of a
égpéagnt by ﬁﬁif%ﬁﬁﬁgrﬁéiﬁﬁiéﬁ wi thout having laid feundation
for 1. You will notice in owr dlseussion of that, that thet
14 wéas is provided in the new Hebraske Rule, which 18 gonsrally
modelsd on owr Rulees, ¥e ralse the question, however, whether
thet shouldn't be broader than Just the mabter of deposltions

and that 1% should come under evidence generally, 1 think

porhaps Nr. Morgen would Like to ocomment on that.

DRAN MCRGAN: OFf oourse, we tried to mske it broader
then that, 4idn't we, in the prule vhen we first drafted 4t, and
the Supreme Uourt threw 4% oud, ¥We trled to fix that generally
that yvou sould &mg%&ﬁﬁ & parson without having 1aid the founda-
tion, The Supreme Uowrt threw 4t out,

JUDGE dLARK: Ye can always vy sgain on that, I
should think,

THE OHAIRMAN: I don't like the idea of trying to woram
in on them and asccomplish s »urpose that they turned we down on
before, 1T thet is what 1% is golng teo do.

JUDGE OLARE: I spree with that, I ehould rathsr do
it directly than by plesemeal.
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MA. LENANN: I don't think we oupht o 4o 1% here iF
we didn't do it before. We trled 1t in the finsl draft, and
the Court releeted 1%. I don't think we ought e revpen 1i.

LEAN MCRGAN: Yes, on the gensral dueation, bub thls
ig on a speclal oase, you see, _

MR, LEMaEN: I don't see why there should §§~a«$§a@i%l
rule on the deposition, do yout

} DRAN HORGANT Yen, becsuse at the twial you practivcally
alwgfg know sboud the prior contradietory statsment. The
deposltion nay be taken before you know anything about the
prior contradlotory statemens, Then the deposition is offered
st the frisl, and you have no chanoe t0 lay your foundation,
There is a great difference betwsen a deposition or even former
teatimony and the other,

JUDGE DONWORTH: Xsn't the prinoliple of the thing that
the witaness should have an opportunity to olear himpelf on the
natierd

DEAN MORGAN:  That is right, Judge, exoept that if the
party wants 0 get the witness down in advanoe of trial, then
he ought o take the risk of it, E

MR, LEMANN: The Judge's point is that if 1t s &
proopeyr rule o protest the wliitneas by saying--

PEAN HORGAN (Interposing): I% ien't %0 protect the
withess; 1% 18 %o protect the parily against unexpeoted testimony.
That 10 veally what 1t la for, | |
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MR, LEMARN: I thought the idea was to show the mm

‘ the statement before A% wug offered.

CRAN MORGAN: An eral stetement le Just the same, you
gsem., It is & pricr contradiotiry atatement--the cane proposl~
tien. Suppose that the %@tﬁéag hay made a:aﬁﬁﬁéaéiaté?y shate-
ment after he hae glven his déposition. The tlue that ovunte
15 when the deposifion ls read at the teial. That is when it
Pipat hecomes %@ﬁ&iﬁ@ﬁ?; The party doesn't mske the witness
hie cwn, soocrding to our own cases hers, unleas he offers the
tegtimony at the trial.

JUDLE DONWCATH: It 18 $00 Late for the witness 0 ox-
plain.

AN MORGAN: It doesn’t meke sny differents sbout the
witness, We are nod teying %9 profeot the wliness. It is the
party we are Wylng to proteet. I we glve the party the ad-
yantage of haviag a1l this g0 thet he osn bring 1% in, he ought
to take the dlssdvantape: he ought 1ot to be able to throw
that disadvantage on the other party. Very often These denogi-
siens ars taken befove the pariy has had a full cpporiunity to
investignte,

M, LEOMAKN: If you are going to show that the wliness
has made a sontradiotery st&ﬁ@segs, you must have made some
investigation.

DEAN MOBGAN:T  You make that alter %the é@@é&iﬁign s

taken. You esn't make all your investigation before theeo
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depositions are teken. They ¢an be tsken now Just a8 soon as
-the complaint is served. Yow discover the prior cuntradiotory
statenant after the deposition lo tsken, and by this, 1f you
don't have this vule in, you may be helplsas, |
THE GHAIRMAN: Just & minute, You discover the prior
contradlietory statement after the deposition 1s taken. Under
the prosesed amendment, in order to iﬁ?@%@h the witness 40 you
have to onll him back and re-examine him?
DEAN MCBOAN: You don't under the proposed amendment,
THE GHAIRMAN: That is Just s plain effort, lsn't 1%,
to put back in part as to depositions the very proposal that
we put Lo the Jourt and they vejected, saying thal you couldn't
lmpeach & witness whthout laying a foundation by confronting him
with his contradiotory = tstement?
DEAN MORGAN: T don't think so, Mr, Mitchell.
THE UHALRMAN: You haven't confronted him with 1%, and
you are allowed t0 impesch him without confronting him with 1%
becsuae you didn't have the informetion when you examined, hy.
1en't that a partlal sttempt, as far 83 the deposltiocn end of
1t iz ooncerped, to restore precisely whet we tried to do ags to
all caseg--deposl ti@% or sxaminations in court?
$$%£§ MORGAN: If I may say 80, 1%t is fof this pesson:
The testimony is not the testimeny of the party untll he
offers the deposi®ion. 7That is the firat time that you ave

aonfronted with evidencs agailnet you. The party has bsen glven
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the nrivilege of putting 4% in in thls fashion, and ke ought te

take the risks that 26 with 1%. You hsve an analogous osse in

the sase of a dying deslaration., Thers are some courts that
have held that if the sstabe puts in 5 aylng deslarniion, the
defendant can't put in & prior contrediotory statement by the
csolurant besause, forsooth, the defendant had no opportunity
to oonfront him with a prior oontradioetory statement,

THE CHAIAMAN: The proposed amendmend is not atated
%ggégsaig hore, but the ﬁ@h?a%kg Bule lg auoted precisely on
page 72, snd that 18 the idea wp are asked %@ Qat into our rule.
It rosds this way: "Impeachnent of Deponent. Any paridy nay
iaposch any adverse deponsnt by ﬁ§1£L§aﬂ%§ﬁﬁiaﬁi@n whk thout
having 1laid fouwndatlon Tor auoh impeschment at the Wime such
gepositlon was taken,®*

That moang, as 1 underetand 1%, that an a&v&gse
devenent's ovidence is taken: he makes a statement, snd then -
wethor you have a contradictory siatement in your possession
op whother you haven't, at & later dete vhen thal depesition
iz offered In couwrt, the ?itnaaa hingel? being ous of court and
not available, you oan then lmpeach him by your aeatr&&ie%agy
stateonent without ever having confronted him with i%. '

DEAN MORGAN: That is »ight.

THE GHAIRMAN: Lven though you had A% in your posses-
sion when his deposliion was teken?

DEAN MORGAN: That is right.
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rHE GHALMMAN: As far as depositlong ave oonoerned,
why ien't that & plain atiempt to put back vhat ve tried o get?
BEAN MCRGAN: It s in that oase] there 18 no doubd
asbout 1.
rin CHATRMAN: Yes. That is what I am ariving af.
JUDGE DONWORTH: I am afrald thls offers = pramiun Tor

fraud. 1 take ;he depvosition of a wan in Nobragka ToP & oase

t'?@ﬁﬁiﬂg in Seattle, and they know he 12 in Hebraska, Then

Jim Smith comes forward and 9ays, t talked with that witness,

He tOLl MB....," and he says something very, very bad fer the

deponant's ense. nossn't that glve me & sontradietory siate~

ment, ond wouldn't the man be immunse, almost, from detec tion?
pPEAN MORGAN: That i right.

P GHAIRMAN: As this reads, certalnly you sould have
that contradiciory statement wp &énr aleeve when the deposl tlon
was token and not confront hiﬁ wlth it deliberately.

DEAN MORGAN; You oould.

THE OHAIRMAN: Then you eould spring it at the twial
when he wasn't around and the deposition was belng used,

DEAN MORGAN: That 1a right.

e GHAIRMAN: I have the feeling that is fteying W
get broad miles as to &ll cases of impeachment without laylng
a Poundation and without confronting the witness with his
sontradletory statement. The Gourt has turned that down PLatLY,

and I dent't like to try to oreep haosk around the sdge and WY
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0 worm 1t in on 2 dencaltion case,

DEAN MORGAN: And wse that ag a bagls for szitending 1%,

THE CHAIRMAN: It 18 a sort of process of atirlition.

i, LEMANN: what 444 they 4o in Nebrsasket Lig they
restrioct this rule to depseliitlons, or did %§§§ extend 1i%

DEAY MERGM:T  Juast to depositions. |

MR, LEMANN: They dldn't extend 1t to triel genavrally;
they made the distlnetlion you suggest.

DEAN MORGAN: fThet 1s right.

MR, LEMANN:T ©Ff course, ths Commitiesd voted to out oug
this impeachment proposition eltogether, but the Jourt wouildn't
follow us, and the only questlion would bew-

DEAN MORGAN (Interposing): whether they would do 1%
on this spselel casze,

Hi, LEMANY: «~whether there 12 enough argument fop
the Gifference in situations,

THE CHAIRMAN: You certainly wouldn't want %o leave
the Nebraska Ruls going, mllowing you to have the thing o1l the
time and to kesp It up your sgleeve; You wonld &t least have
to change the provieion by allowing 1% in oases where you hadn't
dlsecvered the sontradiotory statement until after the deposi-
tion wae had, That ie plain ¢ncugh. This would never do,

HR, LEMANN: HNot A you turn down the general rule..
Cf ecursze, 1 you had a gensral rule that p@fﬁiﬁt&& you to Lo

peach & witness as we propose without laying a foundatlon, this
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would be all right.

%ﬁE CHATHMANG Oh, yes, You wouldn't need this rule
at gll then.

B DEAN MORGAN: No.

THE CHAIRMAN: The Assue 1s protiy sherply framed
there, =nd this Nebrasks statement, with ¥, Horgsn's explana-
tion, makea it pretty olear. What 4o yor want to do? |

7 JUDGE DONWORTH: - I move that the Hebraska Rule be not
incoroorated.

DEAN MORGAN: Be whai?

M CHAIRMAN: That the Nebragks ldea that we have
nere be not insorperated in the ruls.

DEAN MORGAN: I don't think we need a wmotion on that,
i suppose, %o restrict the Nebrasks Rule.

PROFESSCR SUNDERLAND: You haven't really proposed 1%,
have you? '

JUDEE OLARK:  No, ‘

UBAN MCRGAN: To get a motlon before the house, 1 move
that the Nebraska Rule be ineorporated, with *the” subotituted
tor "such® each tlme. ‘

M, DODGE: With %ké Ghairman's suggestlon?

TEAH Eé&&ﬁﬁ: I shoulé rather have it without sny
limitation.

JUDER DCBIE: Are yim willing to add to that Hebraska

Rule the fact that the men must not have known of the self-
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sontradietory statement at the tlme it waes mace ln the deposi-

“tion?

DEAN MORGAN: I don't think 1% 1s worth while golng
into such inner detail of thad kind on the rule. If you are
going o navrrow 1t $0 that egt@nt,-i ﬁ@ﬁ'ﬁjﬁhiﬁk 1% Ag really
worth whlle.

THE OHAIRHAN: The motion iz that we iﬁﬁa@géﬁaﬁ% the
Hebrasks Rule ag 18. ALl in faver of 4t ralse your hands,
plsasgs

ss¢ Four hands were ralasd ...

THE OHAIRHMAN: fThose Upposed.

s Flve hands were ralsed ...

THE CHAIRMAR: T.oat.

DEAN MORGAH: That astonishes mei

THE CHAIRMAM: That is as bad as that fivé te four
decision in the physical examlnation case,

PROFESHBOR ONERRY: We wore six to five, as I recall 1%,
on the other thing, whish the Jourt turned down. Isn't thal
right? |

THE CQHAIRMAN: 11 have forgoetten how owr Uommittee voted
on that. | |

DEAN MORGAN: With all the lawyers on one side and
the layw teschers on the other, Neo; Beb was with us, and he
wag the only lawyer with us, but that is MHassachusetts practiocs.

THE ﬁﬁAZE§A§§ Mr, Reporter, hﬁv@'yea éﬁything ners
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JUDGE OLARK: Comment II we Just state 1o you gontl -
men, You don't need to take 1t up unless you want to. #n
attorney from North Carolina says that the rule ig too lialted
ag to oxsmination of offleers, dlrestors, aé managing agents,
but we suggest that that was dliseussed wefore.

THE OHAIRMAN: There is only one person that you EKaow
of who hes railsed that suggestion, 18 there?

JUDOE OLARK: Yes. He wants 4% to be ohanged so that
lesser agents or representatives of a eorporation oan be in-
sluded.

e CHATRMAN: And you don't belleve there le anything
to warrant a reversal of our former position?

JUDGHE OLARE:  That ls what we aay.

THE OHALRMAN: Is there any proposal for actlon that
you went $o make on that?

JUOGE DOBIE: I move we leave it as 1t siands.

DUY OMALRMAN: Without objection, 1t le so ordered.

ol g

JUDGE OLARK: FRason, I have oovered all your sugy
tiona on Rule 26, haven't I?

PROFPESSOR OUNDERLAND: I think s0.

THR CHAIRMAN: We pass now to Rule 27.

JUDGE OLARK: On Rule 27 we made nene, but Profeasor
sSunderland has n sugpestion, wvhioh appes¥s 1in his draft at the

bottom of page 3, as & result of a limiting dsclsion by Judge
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Hulbert, that *The ordep nay direct production®, and so on.
Judge Hulbert has held that thers shall be no ingpéﬁﬁiﬁﬁ whieh
comes under Rule 3% for the perpetuation of %@@%meﬁg under
Eﬁlé 27«

JUDGE DORIE: Do you think there s some conflict be-
tween those twod

JUDGE CLARK:  Yss, You see the deolsion he oltes
there. Do you have 187 On page 3?7

| JUDGE DOBIR: Yes. |

JUDGE DONWORTH: Doss he glailm that the language Af
unfortunate and insufficient there? Ie that the fdea? Is 1t
eriticism of the iangaag;s?

PROFESHOR SUNDERTAND: No, He. He Just seys 1t len't
inc¢luded, that this len't strietly discovery, t;h&f;‘ Bule 33«%. |
apnlissto disoovery and that this ilsn't discovery: 1t is
perpotuation of testimony. Therefore, the discovery rule
doesn't apoly.

JULGE REBIE: Is that wording satisfactory to you,
Charlie? |

JUDGE CLARK:  Yesn, I think se. I haven't the deslaion
immedintely in wind, It was auricus, snyway. I should have
thought it an unnecessary decision.

MR, DODGE: Tan't it encugh o leave 1t within the
power of the court moking the ordep? Under 27(s) s oourts has

power to define the scope of the axanination,
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JULGE ULABK: This is one of those ssznes whers the

. oourt seemed to hesitate. The thought coowrred to me origilnally

that there wms no reason for the 1imitation, Dut here & Judge
has made 1. |

THE CHALRMAN: I don't quite get it. Our Rule 3% says
that upon motlon the court may order any party to permit ancther
party to enter upon designated land, and 80 on, for the LUrsose
of inspecting, and so on. That lan't limited %o the use of it
at the trial., Wiy ean't they undertake it expreassly under Hule
343 '

JULGE OLARK: The aatter came up uader Rule 27 o pere
petuate %ﬁgtiﬁényg and they wented %o make ﬁise@ésry by photo-
graphlng documents. The Judge sald, "This ie over under Aule
24 1t Llen't under 27, Thersfore, you ean't 4o it under 27,
althoupgh 27 doez say that depositions may then be taken in
ageordanse with these RBulga,t

MR, DODGE: Isn't the deelslon a wrong one? Should
we Wy to amend the rule merely to correct one. erronecus de-
cigion? |

PROFESHCE SUNDERLAND: This isn't depositions. Oup
rule says é@@&giﬁ;ésg may be taken under the rule, but the
produotion of doouments isn't strietly depositions.

Hi, DUDGE: But you hgve it under Rule 27, whioh iz a
type of deposition. I wonder asbout the saption of Rule 27 vhen
wa got finished,
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wn CHAIRHAN: The troubis 13 that Rule 3 velates

'to parties, snd in 27 you haven't got an aotion; there aven't

any parties. That must be the Juage's point. Is 1%

JUDGE OLARK: I wonder 1P 4t might not cover it 1If we
changed the sentence, "The depositlons may'%hﬁﬁ be taken in
sosordance wlth these rules", to read, "The Depositions may then
be taken and discovery had in ascoordencs with these rules.”
1t 18 & fine dlstinetlon, but I think the feeling is that 3k
iz ﬁigaav&?y and not depositiona. |

THE GHAIRMAN: What line in 27 are we dealing with?

JUDGE OLARK: 27(a)(3), "Order and Ezamination.” 1%
iz the sesond sentenos.

Mr. Sunderland proposes ingerting after the second
sentence that I have just read, his longer statement that "The
sréa? may direot produstion of deeumenta and thinga for 1§$§§§~
tion, sopying, photographing, measuring or surveying ln &éﬁﬂ%@*
ticn wAith the taking of the devposition, in epoordanse with Rule
3h, Af the patition §$;Qé§§%$§§.g | '

I now ask whether it might not be about as effective
and rather broader simply to change the seocond sentends o
pends "The deposltions may then bs taken and dliacovery had ia
seoordanoe with these rules." '

Hit, DODGHE: &e; The power that he now has 1o ép@éify
the sﬁ%é@@t of examination 1s broad enough.

THE OHATRMAN: Vhat is 1%, Judge?
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JUDGE DORIE:Y T doubt 12 the ordlnary lewyer oy

Cepdinary Judge reading Judge Clark's sumuestlon would know

exeotly what he is after. The Professor's anmendment is a
1ittle longer, but 1t s perfeetly clear, snd I think anybody
reading 1% would know 3&3% what he s after,

DEAN RORGAN:T vwhy don't you just saya *The order may

airect the predustion of doowments and things ae provided in

'ﬁule 3P, and just let 1% go 2% that?

JURGE DONWORTH: Thaet is pre%%y‘gaﬁé.,

PROFESGOR SUNDERLAND: That §ill:éﬁ it.

JUDGE DCBIE: I think that is fine.

JUDGE DONWRTH:  That would go at the end of sub-
division (3), would it%

DEAN MORGAN; Wherever Mr., Sunderland hed it.

THE GHALZMAN: It would come in Rule 27(s)(3) follow-
ing the gesond sanfence,

PROFESSOH GUNDERLAND: It ought to be after the first,

THE ﬁﬁézgﬁﬁﬁe The Reporter asks that 1% be put affer
the acoond sentence, which reads, "The depositions nay then
be taken in accordance with these rules.”

JUDGE OLARK: what was the proposal?

DEAN MORGAN: I was Just proposing to abbreviate §?¢‘
Sunderland's gstatenenty by Just saying, “%&a order may &ir&@t
the produstion of doouments and things under Hule 34,1

THE CHAIRMAN: That would properly come after the




1370 Ontarie Street

51 Madison Ave.

The MASTER REPORTING COMPARY, inc.

540 No. Michigan Ave,

National Press Bldg.

Cleveland

Law Stenography % Conventions ¥ Geners! Reporting Maw York

Chicago

Washington -

78

-word Tinterrogatories", bessuse that is wvhat relates to the

_order,

DEAN MORGANS Yesn,

THE GHATRMAN: After the Pirst sentence.

DEAN MORGAN: Following the firat sentonce.

JUDGE DOHWORTH: That last suggestion would interfers
with the continulty of the sentense. "The depositions may then
be taken...." dhat would "then be taken" refer to?

PILOPESBOR SUNDEALARD: Out out the word "then',

JUDGE CLARK:. Hdaon, you don't think Aule 35, "Physieal
and Mental Eramination. of Porsons," ought %o come in here?

THE CHAIRMAN: How far are you going to £0 in perait-
ting a men, when there 13 no lawsult pending and he has & pros-
pective adverssry around somewhere who isn't.yet in aowrt, %o
get orders to exsmine him physieally snd go upon his preperty
and d¢ everything he can think of jJust on the ochsnce that some
day or other he is going to have a lawsuit with him? I think
you are running into very unsafe ground there.

?R@?Eﬁ%@ﬁ SUNDERLAND: A doeument is sﬁﬁethiﬁg that

. you very commonly want to get.

THE CHAIRMAN: But thﬁ.ﬁagé%ter gays you tan have dig-
sovery generally in aoccordance with these Rules. IFf that were
dene~~anything like digging up documents or physioal examins-
tions-«I don't know how far you eould order a man to produce

stuff if there len't & lawsult vending.
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M, LEMANH: X would state to Nr. Dodge and the Ghaip-

man thet I thiok the Judge Just deolded this ocase wrong.

DEAN MCRGAN: do do x,' ,

Mk, LEMANS: I ﬁhiﬂk.ﬁhig is snother ocase where we
could deny ourselves the privilage of making 1% too ?iﬁiﬁ for
everyono. Thia is enaAfaié that we don't have to smend. It
san't hap.en often, The sppellate court may ea&?ééx;is, if is

is appesled.

o

THE CHAIRMNAN: Monte, I am not sure tho Judge was
weong. I you look st Rule 34, ghis 4s what Lt says: #fonon
motlon of any party showing good canse therefor and upon notice
o all other parties, the court may order inspeotion and
photographing." As that rule is worded, fairly construed, 1t
means that a lawsuit is pending, that they are parties, thoi
they make s motion in & lawsult. That 15 where I think Hulbsprg
ig gr&béh&y right.

MR, LEMANN: It 18 not a depoeition proceeding; it is
net a deposition rule. : -

THE QHAIRMAN: 1This 18 a lawsult.

M. LEMANE: You have %o have a party.

DEAN MORGAM: .ﬁeﬁieg te <ther pariies,

B, LEMANN: It ia an expected adverse party.

DEAN MURGAN: You can't glve him & notlce.

Wi, LEMARN: Yes, you 40 give hinm a notice; 27(a) proe

vides Tor notice, You have to glve notive to the axXpec ted
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adverss party., Of sourse, you ocan say that 16 nod a party,

that that 1s an expscled adverse party. 1 think that would be
& good teehmologlesl phrase,

ese BPLSF vocess .. , ,

THE OHAIRMAN: We sre eonslderiag Mr. Bunderland's
saggestion about amending ﬁﬁig 27 a8 to perpetuntion of svi-
denoe by adding some provision to allow in sonnection with that
the produstion of doouments inveatigatien, surveying, and so
forth. I chould like to ask Just what the sircumstanses WEPe
in the cnge Hulbert was scting in. Vas that & osas where the
party was expeoting a lawards to be Bréagﬁ% ~gainat him by the
persen whose lend he wanted fto investigate?

PROFESHOR MOORE: It waon't land, He wented %o bake
& ploture of & boat, Mr. Chalrman, He folt the fellow who
oxned the boat wag golng to sue him.

JUDGE OLARK: He was sulng the owner of the beat, It
was & personal injury oase,

THE GHATRMAN: Why d4d he want to perpetuates the testi-
mony, then¥ He sould have brought sult the next day. Thia
was a deposition taken before actlon was brought., There certain-
1y esuldn't have been any sult pending.

MR, DODGE: He didn't seek to take the depesition of
anybody in this ease, He almply sought an order to maks a
pactograph of the tugboat and slans of 1t.

ME QHATRMANG There wasn't any sult pending, wis there?
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JUDE GLARKt WRo. ©Of couwrse, 4% 1a falr %o Judy

- Hulbert $o asay that he finally ended up by saying that 1% was

quite elear that the vefition  d4ld not cesk to §@r§§§a§§@'
the testlmony of any person within the purview of the rule and
that 1t could not be @aﬁartéiasé andar Raléxﬁ% ginoe %ﬁe#e wag
no sowhon pending. It would have sesmed, therefore, thut the
petitioner should have been able te frame & complaint and
Inatitute an aontlon,

THY CHATRMAN: That s what I thought. The fellow who
wanted the inspeotion was the prospsetive plaintiff. by
couldn't he havae gotten an order to take the deposition under
Rule 27, beoause that 1s allowed only wvhere 1t is olear that
for some Peason or other sult can't be started?

Mit. DODGE: If there is 10 be any amendment, I sugsest
4% might be more appropriate to amend 3 than to amend 27.. Then
you would aover that case.

THE CHAIRHMAN: My peolnt is that this 13 the eﬁly onae
in which 1% has arisen, and the case doean't amount to o thing
beoause all the plaintdlff had to 46 was o bring & sult and get
started right sway. Then he sertalnly would have a@é a right
to proceed under 3. I he dldn't have & sult, 1% wes his own

fault because he waa in that respest not the denfedant, as I

thought probable. I aon't know why we should make an amendment

te it & fallure where the Pfallure was due to the plaintiffts

awn fault, the other party's own fault.
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SERATCOR PEPPER:  Suppose be had been the defendant op
prospective defendant and wanted o perpatuste svidence of the
construction, and o forth, of the tug for the purpose of 3&@@@
ing »t the t?ialrgﬁé% the thing which he was charged with
eouldn't have heppensd for some st@u@%&?a@fe@ mechanlosl resson,
Could he bring & sult or couldn't he?

THE CHAIBMAN: ©Oh, AF thet had been the case the?e
would have been ne srgument sbout it

4 DEAN MCRGAN: He wowld have had an action for deolar-
atory Juigment, wouldn't ﬁé? That 1o all.

SEHATOR PEPPER: If there was a Just lesve for a oon
Eroveray.,

THE OHATRMAN: vhat is youwr pleasure? The propnosal ig
to amend Rule 27(al)(3) by sdding at tﬁ@ end of the first sentence
after the word Yinterregatories’, the provision: "The order
may direct produstion of documents and thinge for inspeetion,
eopying, photographing, measuring or surveying in sonnection
wlth the taking of the deposition, in acecrcance with Rule 3%,
1f the petitioner so requeats.!

JUDGH DOBIB: Mr. Morgan out out *for lnspeotion, " and
g forth, snd made At "The order may dirsct . . production of
dcaum%ﬁt and things in necordance with Rule 34, 1f the peti-
tioner so ragquests.

THE QHATAMAM: Rule 24 ia more than production of
documente and things. It is entwy upon preperty, isan't 147
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JURGE DONWORTH:  Wr. Uhairiman, dont't you think there
“lag something An the point that inserting the words you spaak

ef woeuld be wnfortunate in that 1% would then laply that the

naxt sentence, “The depositlone may then be teken", mesns 1%

de eondl tionad upen %ﬁig other sbtuff being iavﬁlvﬁﬁ?

THE CHAIRMAN: Me. The sourt gaég_ﬁzﬁ may?: it
doesn't say "It shall.® If the amendment seid that the sourt
shall do thus and 80, and ﬁ&%a;zh@ deposltion may be taken,

I would ssoume that you souldn't tak@ the deposition unless the
sourt made tﬁa% order, but 1% 1@ merely §&§$i$siV$.
| JULGE DONWORTH: My suggestion was that the langusge

would oome in better if 13 f@ll@s?ﬁ the gecond sentense, %ﬁﬁ%ﬁg
wlth the words "these rules,®

DEAN MORGAN: I sgree with you,

THE GHATIRMAN: ALL pight, we will tveat the amendmen t
#8 proposed to follow the sentense, "The depositions may then
be taken in sesordance with these rulss,?

JUBGE DOBIRE: Do you think iﬁ e impertant enough to
put that in thers?

PROFESSOR SUNDERLAND: I think that the rula ought to
inelude that privilege, |

JUDGE DOBIE: A1l »ight. I move that that be sdopted.,

JULGE DUNWORTH: Seeond.

THE OHALRMAN: But the motlon 1imits the thing, The

amendument 1an't broad enough te include entry for the purpode




1370 Ontario Sireet

53 Madison Ave.

The MASTER REPORTING COMPARY, Inc.

540 No. Michigan Ave.

National Press Bldg.

Cleveland

New York

Law Stenography ¥ Conventions ® Geaeral Reporting

Chicago

Washington

yah

of photeprapbing; 1% dvesn't include all the privilegss in
‘Rule 3. How would you shorten 1%, Bdale, Just to vemove that
objectlon, ae that Lt is clear that you are allowing 211 the
things thet 3% provides for? |

DEAN MORGANY "Fow any purpose” s?‘”féﬁ all @ﬁ?géﬁéﬁ'
menticned in Ruwle 3W. " Bomething of that sors, if you wish,

THE CHATRMAN: w11l you state it in full so the reaord
wil; Show 487

| DEAN MORGAN: “The order may direot the proaunction of
doounents and things for any purpose stated in Rule 34,4

THE CHAIRMAN: That doesn't ¢o 1t. Ve are not asking
for the predustion of anything wvhen we %ﬁnﬁ 50 go upon a plecs
of land. |

DEAN HMORGAN: That is what he aays here,

THE GHAIRMAN:  vho saye?

DEAR HMORGAM: "The order may direot produciion of dosu-
ments and thinge for ingpection, oopying, ghggégr&@&iﬁg,
measuring or surveyling in connectlon with the taking of the
deposition...."

THE CHALRMAN: The words "for inspeotion, BopFIng,
photogrephing, measwring or surveying” are left ocut? whet 1e
your amendmont?

DEAN MORGAN: I sald "for any purpoéss”; "documents and
thinge for any purpose®. Thnt is what he ssld., ALl these ave

purposes atated in 3@1%,353 for yhich you must produce, Righty
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THY, CHAIRMAN: HNeo, T don't get it

DEAN HMORGAN: I am Just taking Mr, Sunderland's lang-
uage Tor this smendment on page 3.

THE CHATRMAN: I haven't got 1%.

SENATCR LOPTIN: Bule 34 mentions spéaifieally &1l
those things which he refers to.

JUBGE DOBIE:  4s I wnderstand, it 3a, "The order may
direct sroduction of doouments and thinga for any purpose |
mentiéﬁeé in Rule 34, if the petition 8o requeats,”

THE CHAIRMAN: And Rule 34 also provides for entry upon
deslgnated land or other nurpeses,

DEAN HOR@AN: Yesn,

THE CHAIRMAN: I don't oall that a production. or in-
spection,

DEAN MORGAN: No., I think you are right.

THE CHAIRMAN: S0 I say hls motion doesn't cover all
the things that are epecified in 3%, I was trying %o gel him
o give us a shortensd statement that would bring into play all
of the privileges in 34,

DEAN MORGAN: You ecould eay, "The order may diresy
compliance with Rule 34,7

THE CHAIAMAN: That doss 4%, deesn't 1t?  well, st
least the Repnorter has somathling to work on there., All in
Tavor of making the amendment to Rule 2?{&){5) as atated say

"aye®; opposed, "mo." It is carried.
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Cur aoxt vrule im 28%
ol - JULGE OLARK: Yes, I think do. Sonsbody wants $0 have
depealtions taken befors somebody in the same office. Thoy oan

now d¢ that by agresment; they ocan do anything by agreemant,

ég snd I om not swre they should wlthout agreemsat,

o3 THE GHAIRMAN: What 6o you mean by "in the swna
office"™ T don't underatand. |

ég ( DEAN BORGAN: Have the sttorney's sctencprapher imke

gé tﬁeﬁ:

JUDGE OLARE: Yes. "I% has been avggested that Hule
25{@} ghould not be so rigld a8 to sxolude the taking of &
deposlition hefore & notepy whe ls employed in the offiece of a
party or a party's attorney." We say, of sourase, that you can
do 4% now by agreement, that thers is & rule that provides
that the partlies msy atipulate 1%, and we doubt If you would

he able to 4o it unless there ware agreement.

The MASTER REPORTING COMPANY, Inc
Law Stenography ® Conventions @ General Reporting

THE OHAINMAN: YThet acunds reasonsble to me.

é% JULDGE CLABK: Have yeu any suggestions ss to that?

25 PROFESSOR SUNDERLAND: I think that is all right.

’ 1% CHAIRMAN: There is no recommendation.

L JUDGE DOBIE: Rule 29 eovers thet, doesn't 1%, 1f the
ég parties sonsensy?

%i% PROFESSOR SUNDERLAND: Yes, I think that is adequate,

THE CHALRMAN: The next rule, then, 1s 29,
HR, TOLMAN: No ochange is recomnmendad.
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JUNGE GLARE:  That 18 so.

THE OHAIRMAN: Rule 307

JULDGE CLARND  On thls, Tirot we bDrought up that sosg-
body wantad a ro-hearing and the deposiiions cundudted before
a eourt or mester. That ls Comment I, e é§§ MNo.¥ X
shoulan't think we want 6 go baok over that grouad, We oon-
sidared that » grest desl defors, of course. ’

‘ THE GHATRNANT  A11 right, shat ig yowr next matier,

Gomment 137

JUDGE LARK: The vexrt iz & sugpestion by & gentleman
whon irghiﬁ% ta rother Intelligent sbout these tiings.

DEAY MOROMN: Mo agrees with you, does he, Charlie?

JUDGE CLARK:  Heo, not always. At any rate, he sug-
pested that the costs of taking §é§eggtisns be made jazeble
eente IiT the depvgitione are reosived in a%iﬁéaﬁa. That wae
A suggestion be made in un sddress down here, which has been
reprinted. It hee besn held, howsver, that expsnses incwryed
by tho orevalling party in the Zé%i&g of nevgosgary depositions
may be taxed ag seats, and the fees of shenogrephars have bHeen
held tzaable.

URAN MOROGAH:  Thad Ls a sbipulatlon, though,

JUDGHE OLANK: That la true,

THE OHATIRMAN:  Yhat &a&% thisg proposs that we do¥

JUBGE CLARE:  That we provide that the costs of saking

)
3

Ltione be mede Baxable ocste 1f the depositions sye
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Feoeived in svidenes., We think Lt iz being done aubatandially
encugh, anyway. Have you asny Ldeans m@;t that?

PROFESBOR BUBDERLAND: No, I haven't.

JUDGE DORWCATH:  what ors you doing with Me. Hamaond's
point that the pardy who glves the notioe ié:ﬁé tokes the deposl-
tlon may not 1ike 1% and may refuse to have it woliten nup, and
811 that? Are you doing axxysﬁ;ag sbout that?

JUBGE ULARK: Have we anything specific on that (o
Professor HMoore)?

JUDGE DORWCRTH: I don't know that 1t is worth stopning
for. I understend the sitwstion has arisen that the }aamg
taking the deposition doesn't like it and saya, "Ch, 1 don't
want that weitten up," and lete 1t go,

JUDGE DOBIE: Could the othep party use 147

JUDGE DONWORTH:  The other party would have to pay
for having it written up then. '

JUDGE DOBIE: But could he use it under oup Ruleg?

JUDGE DONWIRTH: I presume he eould.

JUDGE DOBIR: For examnle, I take a deposition and 4%
is raethey mfav@m’é&% to me. After %aking 1%, I say, "I don't
bellieve I want to wse 1%," and you say, *I de,¥ You eould
have 1t witten uwp and use it. 4

THE OHAIRMANT You ﬁag;g&zg to be glad to pay the axpenses
under the ciroumstsnoes,

JUDGE DONWORTH: IF you haven't anything on the polat,
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lat's not aelay,

THE GHAIRMAN: ALl right.

JUDGE OLARK: Then the fdea 1o that nothing naed be
spealfied about sosh.

THE OHATRMAN: I think so.

JUDGE OLARK: The law ie evolving.

THY ﬁﬁﬁzgﬁﬁﬁz HUnlegs asomebody makes a ??9%@3&1 hers
&% the meetlng, you don't recommend anything?

JUDGE QLARK: No. Before we paas to (b), Professcr

Sunderland has a sugge

ation with respeet $0 {(a), on his page b.

THE GHAXRMAN: ALl right, lat's teke that up. What is
157 ‘ | | |

JUDGE CLARK: He refeors to some desclsions here. 91t
has been hald that a notice te take a'éagesiﬁian under Hule %40
may not inelude a request for produetion of doouments, and that
for the latter purpose Rule 34 must be used"; much t:ha gane
suggestion, "This seems to sugzpest that no proéunction of doou-
ments is possible in eonnection with Rule %0. This is ineor-
rect. .... It seems desirable to correlate Rule %0 and Rule
45(a) (1) by inserting the following sentence after the firat
sentence of Rule 30(a): '4 gubpoens duces tecun may be used
as provided in Rule W5(a)(1).! _Th@lzgtgsr rule should then be
changed =28 hereinafter suggested.”

MR, LEMANN: That is Just a polishing suggestion., I
applied to the court for a gubposna duces tesum for & deposition,
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&nd nobody had eny doubt of 1%, 10 seemed to me very plain

cunder Aule 45(d), in connestion with the depesition rule, that

I wag entltlsd to the gubpoens duces tecun.

CULCGE DOBIE: This is ancther one of those flags ﬁﬁaﬁ
we pat up thevrse, which I think @Eﬁ'raﬁhéx desivable,

MR, LEMAN:T Rule W5(a), ﬁ%ub?@@na for Teking Leponi-
tlopa®s "4 subhposns conmanding the predustion of documentary
evidente on the taking of a depesition shall not be used with-
out &n opaLr of the esonrt.” Thet ceriainly ssye 1% shall be
used with an order of the eourt. I thiank 1% 1z Just a counsel
0f elocuence to put 1% in 30(a), as suggested.

THE UHATRMANY ZIn what rule 1s the provision thet
glvas you the right %o get an order for the produsiion.

DEAN MCAGAN: 45, |

MR, LEMANN: 45(d). ¥ think Professor Sunderland
pgrees 0 that., He Just says that Lt loocks as 1f somebody
dossn't yot understand 1.

7?&&?@%5&& SUNDERLAND 1 It 4 Just calling attention o
the Tsot tﬁ%ﬁ.ﬁh&ﬁ is availabls,

MR, LEMANN: 1% 1s Just putting a ved flas up here 8o
he ean't overlook 1t. |

PROFESSOR SUNDERLAND: It integrates the rules, I
think what we trled to do when we drew them was 0 get them all
integrated. That integration haan't quite vermeated the pro-
fesslional mind, |
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and nebody had any 4oubt of 4%, It seemed 0 me very plain

cunder Aule U8{d), in conneotion with the deposition rule, thab

I wag entltlad to the gubposna ducss tegws.

SUDGE DOBIE: Thig i snother one of those flags that

w6 put up there, whieh I think are rather Gosirable.,

| MR LEMAN:  Rule B8{g), 35@&@@@ﬁa for Taking Deposi-
tiops"’sy "4 subpoens commanding the produstion of documentavy
evidence on the %aking of a deposition shall not be used with-
out on orasr of the sourt," Thet certainly ssys 1t shall be
used with an order of the eourt. I thiak 4% iz Just a counsel
of eloguence te put 1% in 30(a), as suggested.

THE OHATRMARY In vwhat rule ls the provision thet
glves you the right to get sn order for the produsiion,

DRAN MORGAN: b,

MR, LEMANN: U5{(d). I think Professor Sunderlend
sgreess o that, He Just says that 46 locks as 1f somebody
doenn't yet understand 1%,

PROVESSOR SUNDERLAND: It Le Just oalling attention to
the Tset %ﬁé%,%h&% is avallabis,

ML, LEMANN: I3 ie¢ jJust putting a red flag wp herve 80
he ean't overlook 1t.

PROFESBOR SUNDERLAND: It Antegrates the rules. I
think what w8 tried to do when we drew them was %o zet them all
integrated. That integration hasn't quite pormeated the pro-
fosalional mind. | |
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ML, LEMANE: well, almost,

PROFEGSCR BUNDERLANMD: Pretty well, but not guite. 1
shought this would help integrate the rules and abow that iV is
one aingle asysten that we are working mi. |

MR, LEMANN: I say it &s 811 & matter of Judgnent.
There can be improvement. IT you want o make every iumprovement,
I think this would be one. But I have a self-ssorificisl
ggg?&tg 1P you will observe,

h HE GHAIRMAN: It aimply mesns that the lawyers DG -

tioing the law haven'’t read the Ruleas over: that is all. fow

want {o save them the frouble of reading more %3 patiing 1% in
two difTerent places, se they will cateh 4% in one plsee A7
they dun't get 1t in the other.

SENATOR PEPPEE: Put 3% on & blllbosrd: They won'y
gat 1t in the Buleg, 1f you put 1t there.

THE OMAIRMAN: Rule 45 sertainly desls specifically
with the matter of getting gubpoena duges tecum in a deposition
oase., It Lo as plain as daylight, 1f you Just vead it. If ve
are golng to have these refersuces back and forth, we will have
to go through these Bules and do fifty of them before we have
carpied cut that prineiple. I don't think that is the kind of
amendment that the Chief Justios would 1like.

PROPESSOR UNDERLANL: You see, we have seversl de-
cislons hers which hold that 2 notlce to tuke a ﬁégasitiﬁa under

Rale 30 may not include a request for produstion of dosuments,
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and that for the latter purpose you have to was Buls 34,

e
THG OHAIRMAN:D That iz the lew., In your notige 4o

take a deposition you san ask him $¢ oroduce the deguments, but

1f ho ceesn't produse them, then you heve to make a notion bHee

fore the sourt te get leave 1o have & weld of subnosns _quces

Leoum lseued to coupel him te come in with them.
PROVESSOR SUNDERLANDI - Bub that lsn't under 24,
THE QHALRMAN: It i ouprosely provided in 44,
PRCFESEOR SMIDEALAND:  The suzgeation here was to 756

to 7%, but you don't have to usa a gubposna 4

THE GHATARNAN: You wssn that you want o ohange 3 g0
that when you serve s notiss om the othepy narty 0 éaga a
depesition, you serve en offective notles on hinm Faquiring him
to produse them?

PROFESHCR SUNDIMLAND: Heo. Wy enly suggestion wes
that we put lnte RAule 30 that & gubpoens duces teows way be used
in conneetion with 1%, and make it oleap, |

THEL OHATRHAR: As provided in 45,

PROFESOOR %%EB%R%&%?: Tos.,

THE CHAIRMAR: In other words, 4% &n & statement that
Af you want 1%, you have to--

PROFEDSOR SURDERLAND (Interposing)t Use the iwo rulos
in oonjunction,

Mit, LEMANN: what would U5(e) mesn 4f you can't do 1%
under Ruls 307
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PROFESSCR SUHDERLAND: I don’t Enow.

M, LUOMANNT It wouldn't mean anything,

PAOFRSSOR SUNDERLAND: that ere thess Judges talking
about? I don't know what they are talking aboub.

Mt LEMANN: Was their sttentlon called to 45(d)7
Do the ocazes that you report show 1t% You have twe Distriot
Judged, both in New York: one in the Jouthern Diatriocs, g}ﬁa in
the Eastern Digtriect. They seld geﬁ gonldnd ¢ proosed undey
Rule 3G, apparently. Neoew I ssk, was thelr sttention salled %o
he(d)({r)e

PROFESSOR JUYDERLAND: I don't think se.

MH. LEFANN: It says, "4 subposna conmmanding the pro-
duetion of dooumentary evidence on the taking of a deposition
shall not be used without an ordsr of the court." What @aﬁ
that mesn oxoapt that I can swwmon John Brown {as I d1d) and
that I also get an order of the court directing John Brown
te preduce the doouments I want? It never ocourred to ay
vpponent to gquestion 4t, but maybe I was lusky.

THE CGHAIRMAN: vYhat is ya@r pleasure with the sugges«
tion?

JUDGE OLARK: Here ls the case, It is Matthiess v,
Peter F. Connolly Gompany.

PROFPESSOR SUNDERLAND: 1t simply says you can't gof
preductlion under that rule,

THS CHAIRMAN: He is right about it.
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PAOPUBUCR SUNDEBLANDG He isn't right sbous 1.

THE CHAIRMAN: He is certsialy under Rule 30.

PROFUSSOR BUNDERLAND: Under Rule 30 you ars taking
sn opal deposition. In connestiun with that aral deposition

under %0, you can get a subpoona duoss egum.

THE CHALIWMAN: #here Ls the provision for that?
PROPESBHOR SURBDEALARD: U8,

LOGHATRMM: I3 igﬁ*s under Ruls %0, then, that you

rii,

et ihe %Eﬁﬁ@ﬁﬁ& duses teoum. It is under Rule 45, and the

Judpge is absolutely right in tellling the lawyer there ig neting
in 30 that allews him 0 serve a notioce compelling a man %o
prodnoee papsrs.  You have to go to the court under U5 o do 1t.
He nobilfied the lawyer that 4f he wanted 3o @?@é&@@ snything,
he had to go to b4,

PRLFESICH ﬁﬁgﬁg&g%ﬁﬁe Prom thls report you can'i tell
a great ﬂ@ai about whet was befors the court. I don't think 4t
would do & gﬁ%@ﬁ deal of harn jusg te pags Lt by, _

THE UHAIAMAN: ALl right. Now, Charlie, have you any-
thing more on Rule 709

JUDGE OLARK: Yes. I don't know that I have se much,
but Mw. ﬁﬁaégﬁlané has, On page 78 we made the comment--

THE CHAIRMAN (Interposing): GComment what?

JUDGE GLARK: 'This is (b), Comment I.

IHE CHAIRMAN: Relating to rule what?

JUDGE OLARK: Rule 30(b) and 30{a).
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TIE OHALEMAN: ALl right.

JULGE OdLARE: “Judpe Fraennle G, Gaffey has suggested
that the power of the trlal Judges to stop exanminations before
{rial which apre harsssing 1o a defendant in & strike suit
should be enlarpged." We suggeeted generally that the Rules
were pretby broad, but now Hr, Sundarland, hovever, suggssts
seversl matters that might well be oensldered. Ho I suggest
yoeu turn oveyr o ﬁié page B, He hag %wo or three sugestiong,
You mg;ht take them up, Bdson, and ahead,

PREFESSOR SUNDERLAND: It 15 at the boltom of page U

and on DLgs

I thoupht that expense as & geound for protec-
tive order is not sufficlently streaded and that we might very
w@ii put in at the bottom of (b) the word "expense', sc that
it would read as follews: "or the scurt may make any other
order which justios requires to protest the party or witnees
from expense, annoyande, embarrassmenty, or ap@?@gaiénfﬁ Then
following g&%g with thle sentense: "4 party glving notloe of
deposition upon ors) examination shall not be required to pay,
or geours the gayménﬁ of, travelling expenses of oounsel Tor
any adverse party or fees of guoh sounasl for time oacupisd in
sravelling, exeent on a showing that acompetent lecal sounsel
are not avallable.®

I think theve have been some atrocious rulings on the
expenses ¢f ghipplng soungel around the woerld at the expensse of

the party taking depositiona, It doemn't aeem %0 me that 4t is
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Justitiable, and it piles up expense. I suggest thls as one

ey of redusing gnnocgssary expense,

SUDGE ULARK: You aslao have another suggestion a2g teo

puttling in a roatriotion on Blume,

o

FROPESHON MNDERLARD:  Yes,

THE GHAINNMANY  You passed that by,

PROFLBSOR OINDERLAND: 1 poassd 1% by for the tlas
belng, |

THE CHATNMAN: Tet's take thls one up first and get
rid of 1%,

JUDAE DOBIM: I know OF a ossa where the defendent was
eridered t0 nay the expenses of plaintiff's attorneyes golng %o
the Dahenmas. |

PACYESSOR SUNDERLANE: That iz an 014 habit in Hew
Lork. 1 wen talkiag to & New York lawyrey %hg‘gaiﬁ he todk =
trip te Burepg, and he nlayed shuffleboard all the wey over and
11 the way baock and had a wonderful time at the expense of
the fellew he was golng over to teke the deposltions fov,

THE GEAYRMAN: Belng from New York, { am ocoposad o
the pronessl, |

PROFESBOR SUNNERLAND: I think that lossl rule in Hew
York is atroglous. Y don't know how many other looal ?ﬁié%
like 1% there asre, but 1% seeme %0 me 4% is subversive of the
very purpese of what we are teylng to sogomplish,

M. DODGE:  There ars some oases whers 1t ls all ripght.
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PROFEABGCR JUNDERLAND:  Bub thers ought %0 be a sbowlng,

‘1t ssems $0 me, that you can't do 1% in sny other sdequate way.

TE CHALRMAR: Let me state the proposal, then. The

- fArst proposal is to aunend Rule 70{b) in the next to the lang

Line by insoriing sfter. the word ﬂf?@m“ the word "expensa®,
g0 that 1% veads: Tproteot the party or witaezsz fron expensge-"

DEAN HORGAM (Interposing)s You really mean "undue
expense,” don't youy

- PROFEDSSCOR SUNDERLAND:  Yea.

DEAN MOLGAN: You can't proteet him from expense.

PROPESHBOR SUNDFRLAND: It doesn't meke any difference.
It is all right; "undue sxpense."

THE OHAIRHAN: ALY right, doos the word "undue" apply
alao to "annoyance, embarragsment, or oppression®y

DEAN HMORGAR: Jurely; that is right, certainly.

THE GHAIRMAN: e didn't have 1t before.

DEAN MORGAN: Lordy You have %o emburrsass some of
these people.

MH. LEMANE: "aas justice pequiree.® Don't you think
fug Justice requires® covers 17

JURGE CLARK: Let me see if we oan put somebody else
in whe supports this. Beglaning on page 226, Hr., Natban Heard,
of Boston, wrote in snd cbjested to thig same rule in New York,
He %?egg gquite at some length that he ﬁh@aghz it was impropey.

THE CHAIRMAN: Let me state the guestion a@w-ae ¥e can
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gat 1% in the record and so you van find 1t when you want to

~maks the revision.,. The proposal 8 o ﬁ%@@ﬁ PFule 30(h) by ine

aserting in the next to the laaet line after the word "from!
the words "undue expense"; and also 1o add the following proe
vigion at the end of Rule 30{b), to wit: “A g&?tg giving
notice of depesition upen oral examinaticn shall not bs Pe-
guired %o pry, or segure the payment of, travelling exgaﬁseg
of sounsel for any adverse party or fees of sush eocunsel for
time vocupied in travelling, except on a showing thet conpe tent
looal counsel ars net avallable,® |

Do you want to consider those together? what 1s youp
pleasure with them? |

HR, LEMANM: It ie a 4iffioult thing, I think, to dis-
pose of these looal rules, although the local rules may be &
bad thing and this is & hard thing for the ﬁef@aﬁ&as. Here isg
a plaintdff who gives notioce to take testimony of gomebody
who 18 quit & DLt away. He imooses on the defendant the burden
of poing out there to examine the witness &t his own SEDENSS,
It might be a weapon for oppression in the hands of the plain-
TALT, 1t sesms 40 me. You say "oompetent looal counpel®,
That is rother tough, My liamlted expeviencs has been that it
is protty hard for me to plok up & looal man who doesn't know
fll about the case end have him cross-ezamine a witness, Un-
lesg he has bega in the case and knowa 2 good deal about the

cage, it 1is oretty herd for me to tell that‘fslieg in Boston or
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Ualifornia or even in Miselssippl. 1 have to sducate him in

‘the saze, He night be & vepry competent man, In fsof, 1% ls

pretty easy to find & gonpetent lawysr in almost any town of
5,000 people er more, but thet doesn't mesn, fron my vlew,

conps tent $o orogs-sxanine 2 witness, It mey be & very impor-
tant withess. Yot this amendment would say that,if thers wes

a sompatent lawyer in that plese. As I sald, 1t 18 a ??@tﬁy
1&?g@_ar§§? to say that there isn't & oompelent lawyer in almost
any %é%ﬁ: _ o _

JUDOE DORWERTHY  De you have sueh o logal yule in
L.oulsiana?

MR, LEMANN: No, we don't have that Ney York local
rule, From the mstsrial that the Reporter hay juet referred to
I see that 1t exists la North Carclina and two or three other
dlatriots. '

JUDLE DONWRTH: We nevsr heard of 4t out West. Ve
apgune that 4P we give the other man nctice, he must emplay
sn attorney for that deposlition as well apg £§r any othey zopvice,

Hiie LEMANH: O w111 hémﬁeif appesr,

THE OHAIRMAN: How does the NHew York looal rule read?

MR, LEMANN: I am not arguing particularly for ihe

ile, Judge, =8 much as I am h&s&%&tihg about saylng it musd

nevay he done,

PROFESSOR SUNDERLAND: I wonder Af 4% 48 & prastice

vary %&é@s§r@aé in the cocuntry ocutside of Naw York., If we

T

-
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adopt this amendment, we will simply prevent thig new pule From
coming into operation. If 1% hasn't swme Into operation in
very many places, thst shows that £3 will work all right with-
out permnissien to cherge up these travelling expenses for Law-
yors, and preventlng charging them up g&ﬁh‘ﬁﬁﬁﬁﬁges is a1l
we prohlbit here, |
Mi. DOLBR: There i3 & question whether it should be
prohibited absolutely or on the condition as you have stated.
Hr, Lemann relses the exact point I wone golng to relge. Somo-
times 1%t is perfectly imposaible suff&giantiy £0 instruet & non-
resident lawyer a8 to the detalls of a oompliocated cese and a
perscn who knows all zbout 1% from the boginning has %0 go out,
In some sases (in the state eourts in Maasaohusetts, for
exampls) this ls without sny rule; this is digoretionary with
the cowrt. An applicstion is made for i@&?& to take oral
depesition, aﬂé the eourt iﬁ.aﬁrﬁain_eggag may reguire ag
least a oontribution towsrd the expenses of the counsel whe
kaows about the onse and has o go. There a&é sases where that
is proper,
HR. LEMANN: Does this Hew York rule mean only travel-
ling expenses op aisé payment for his time? ; |
THR ﬁﬁﬁiﬁﬁﬁﬁ; I 3#3% read the rule. It provides for
payment of travelling expenses and feed of counsgel taking the
trip. It is nos i&pasatigg, mandatory; it is a éisareﬁzéﬁary

rule. The cowrt oan impose that or not, as he sees £it, There
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isn't so mush objectlon to the rule, because 1t iz disvretion-
ary and a eareful Judge would net Ampose that unlass thors wis
& Terrlble hardship forced by one party on another. I lmsgine
Trom what Professor Sundeyland says, he thinks the diserstion
hns been shused. Plainly, the rule itself is optional with
the leoal Judge, snd he ought not o require any sush aetion
unless ong party hag served s nobles of taking depositions and
make put the other fellow reslly oub of sourt who ean't afferd
o é%aé 5 lawyer out there,

MR, LEMANN: Thet 18 what I was thinking wight happen.
If you ave vequired %o pay the other fellow's travelling ez~
penses, would the amount you pald be taxed as costs Lf you pro-
valled, so that you woeuld get 1t baecky

THE CHATAMANT It 19 so provided in the looal rule,
thet the amount that you do pay for the other fellow's lLawyer
end ftravelllng erxpsnses ocan be taxed aas gonta 47 you win the
ETE |

¥R, LEMARH: That seens to me o make 1t a pretyy
arguable proposition whether you shoulsd absolutely take awey
the right of a New Xork court te sstablish such & rule, whether
you shonld say that a loeosl Jjudge might never veguire me, if I
want 10 egggiﬁélé %itﬁ@%% in Boston or Galifernls, =t lezst to
put up the aypense in the first instance of Opposing ocounssl's
geing to Boston or Galiforaia to oroszs-axeming that wlitness.

If I agcomplish my cass, I will put 4t wp and get 1t bask, =nd




1370 Ontaric Street

The MASTER REPORTING COMPANY, Inc. 51 Madison Ave.

540 No. Michigan Ave.

National Pres;; Bldg.

Cleveland

Law Stenography @ Conventions ® General Reporting New York

Chicago

Washington

fis

then I win, bucause 1t will bs ftaxed as eogta, If I lest ay
~orze, I have Just had %o pay the expenses of permitting my
afiversary W ovropg-examine this witness,

Any other rule has the objeotion of subjecting the
defendant to this axpense of going to Boaston himself. You say,
"Well, he can get & competent lawyer in Boston.® I say, *therve
are plenty of ecmpetent lawyers in Boston, but 1t might be very
ﬁﬁ?é for ﬁhﬁ@ adequately to orosge-examine." I think you can
argue 4t on both glden, and I am Just a 1&%%1% hesitant about
interfering with the dlserstion of the local sours.

THE GHAIRMAN: - It may work the other way. Suppose the

defendant wants to take the depoaltion againet an impecuniocus

plalntiff, a poor fellew in New York who brought the suit, He

haan't much money, and the case is agalnet & rich eer§é§a$$@ﬁm’.
The Toreman in the factory vhere the scoldent had oocurred
has been transferred to a fastory in (slifcrnia, Then the
defendant can move to take the deposition of this witness in
Calitornia as %o the clroumetances of the accident. @h&t is
not a oomplicated ease, The plaintiff ought to be able to
instruet a loeal lawyer, I guess. Under our practice it never
csourred 1O anybody that 1f the wviitness was in another arsa
and his deposition had to be taken, there was any thousht of
making the psrity who wanted to take the depoaition pay your
lawyerts fee and teavelling expenses. There are some d4ffi-

cultles in educating a local lawyer properly to ervas-examing,
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and &ll that. In thirly years I have never seen that done,
-and nobody heag sver expected 1% 10 be done.

JUDGR BOBIR: I have the feeling that I don't think we
cught t0 put these shaolute prohibitlons in there unless theve
ie »retty grose abuse, I think there is a gsﬁé deal in whavy
Hr, Lenann sayz over there sbout the d4lffioulties éf instruet-
ing looal ocounsel. I knoyw when I wms running for lawyer in
3%, Loula (there 1s stlll some question as to whether I was
glented), I had a sane and had ge taks 2 dspositlion in Norfolk,
Virginia. A lawyer acked me if I would go there féy’gzg@naea
and the munificent sum of $10, and I Jumped at the offer to go
back home. On the other asilde waz one of the best lawyers in
Virzinia, He knew mﬁ?&lﬁbﬁﬁﬁ law on hls little finger than I
wd1l avar know., But he wasn't properly instructed, snd I was,
S0 a rich oorporation won a blg sase by paylng me 310 and
travelling expenses. There might very well be a oanse like
That where the plalntliff iz poor. _

PROFESOCR SUNDIRLAND:  But the merits of the ease were
with you,

JUDGE DOBIR: I thought so,

JULDGE DONWERTH: Xf we adopt this amsndment, I sunpose
we should make 1t plain that if local eocunsel is avallabdle,
then the party taking the deposition must pay the fess of that
looal counsel. That 1s only imolled, not stated.

PRCFRUSOR SUNDERLAND: Yes, This 1s Just & prohibition
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on shipping & lawyer back and forth sand paylng him for his
time while he 1s travelling and for his travelling expenges,
{1, LEMANN: I shoulan't think, Judge Donworth, that
you oould make that distinotion without beoing lnconsisatent
with the ides behind this whole amenduwent. IT you say thers
san't be guite a blt of travelling expenses, I shouldn't think
you would be required to ?ayrth@ e Of the local sompetent

attorney. You don't pay the fee of the principal attoraney.

That i3 all part of the job of defending the case,

THE CHAIRMAN: You see, this rule doesn'’t provide foy
paying fees for taking the depvesition; 1% 1s for the fees of
counsel for thelr time teavelling to snd fro, plus expensges.
But the New York rule, ss I vread 1%, doesn't require the party
te pay for the professionsl work of examining or ercas-exenining
the witnesa,

MR, LEMANN: That would be asnother reason, then, why
Judge Donworth's iaguiry would have $0 be answeraed, I thould
think, in the neguative,

JUDGE DONWRTH: In the negative, 1 think so.

‘ JUDGE OLARK: Here is u omse in the Ninth CGlreult re-
cently where the trial court had ordered the deposlt of the
gum of §1,681,18% so that counsel could go o New York., They
tried to take it up with the Clroult Court of Appeals to get
s mandomus ageingt 4%, The Clroult Court of Appeals refused to

sonsilder it then. 'They sald 1t wns & matter thet oould be
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brought up on appeal,

JUDGE DONWORTH:  Who was the Dlstrioet Judge?

JUDUE OLARK: It dessn't say. Denman is the ohe who
wrote this opinien. It doesn't tell in this report, "iravel
sxpenses and Pees of the opponent's counsel required as &
sonditlon precedent to order undertaking the payment by peii-
tloner of that amount."

ul, LEMANN: Thet le the case referred to on page 228
of your oounsnts.,

JURGE 0L aRE: That is i¢€.

MR, LEMANN: They aimply sald they would deal with 1%
when the merits of the osse came before them, asnd they denied
mandamug becaunss there was no showlng for an extraordinavy wrilt.
Wwoen they got 1t finally, they may have dleallowed 1t

ML, DODOE:  what would you think, Mr. éﬁmﬁaﬁaﬁé, of
changing that last "except® clause of youwrs to "except on 8
plaln showing thut the case cannot be adeguately handled others
wise", or somsthing like that¢? | '

THE CHALPMAN: I was thiakiag that the thing to do
i,.s not to ascotoh this New York rule e&mpiaﬁély,@t o place
gpome restraint on 1t that way, if you do anythlag; excepi un
a showing that competent local counsel are not availsble or a
showing of the difficulties of edueating counsel, and %o avold
undue hardship. I think that word ought to go in. 1 think 1Y
the fellow has pleanty of money $0 make the trdp and pay his
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lawyer, the rule ought not te ba applied at all.

¥, LEMANNG: JIP you pub 4t in thet way, I think you
w111 zive ideas to & 10% of lawyers who heve never heard of
tats How York rule. Juige Donworth asked me 3f we have such &
rule, Ye have no such rule; Judge Donworth has no such rule,
If you vut 1% in the way you suggess, My, Chalrmean, you %&11
have plenty of osses that w»ill come within the provise,

PHI CHATIRMAN: I plesd gpllty. _

MY, LEBANMN: You might bhe making more trouble ﬁﬁéﬁ you
would balieve,

THE CHAIRMAN: Swrely. This implles that 37 thoge
sonditions do exist, thla rule au%herié&s 1t. znggeaé of
saotehing the Hew York rule, we sprecd ths diseans all uver
the aauﬁﬁry; ‘hey will say you ean 4o it under the Fedoral
Rules,

MR, LEMARK: ‘That i» rig&ﬁg

THE CHAIRMAH: I take baok my sugpestion.

JUDGE OLARK: What do you think of Hr. Heard's sugges-
tion that the expenses of oounsel for taking the depositione
should nlso be taxablsz costel

THE CHATRMAN: My personal view Lo that we had better
lsave 1t alene, Honte has Just made a point that hadn't struek
me before, that vhen ¥ou put in this av-called negative prog-
nant, 1t is very pregnant, asnd we then have a FPederael ?&i%«ﬁﬁﬁ%

s losal New York rule--that allows 8ll these expenses o be
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charged up in any case A7 these sonditions existse, and that

et is now o 199&1 #vil in ¥ew ¥ork w111 be 2 nstional ewvwil

under onr &%w Fales, It will start everybody Yo gotbing
allewanges 4n & ssse 1ike that under éﬁ%ﬁ@?&t@ of the Federal
Rules, |

PROVESSOR SUNDERGAND:  Thst would be true uniess cup
exospilon wars 80 tight that 1t woeuldn't do much herm, Othop-
wlee, [ think 1t 1s better to ssy nothing.

THE GRATEMAN: %Let's not sdvertise the ides.

JUDUE BOBIE: My, Ohajrman, I move that we psss 1t.
1 think thers probzbly are scap ﬁbagﬁsagéygs but i'ﬁ&ﬁ‘t helieve
that g;%y ary sufflelent in number to jJusntify é&? outting in a
rule of that kingd. |

JUDGE DONWORTH: I w31l sesond At.

THE CHALRMAN: IXs there any further dlseussion? 411
in faver of the metien to leave the ruile as 4 say "aye,®

PHOPESBOR SUNDERLANDY  Juet 2 monent now., Doss this
exelndie "undue expense® That can go in there, oen's 147

THE GHATRMAN: Y A1) 1imit the motion %0 the nere
question of this travelling expense business.

FROFTE801 SUNDERLARD:  Yes.

TRE CHAIRMAN: ALl those opposed say "no." The oo
posal is Lost, We alep want to vote on the provision putiing
in the words "undue szpenge®,

PROFESSCR SURDEALAND: How would that read, Mr. Chalrman?
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THE CHAIRMAN: The luast pert of Bule 30{b) aow readsi

Mor the court may make sny other ordsyr whioh Juatice roguires

to protact the party or witness Pfrom annoyancs, smbarrassgent,
or é@@?gggiaé.“ As amended, 1% would pead: "reguires to proe
teot the parly ov wi§n§$$7£§ﬁﬁ undue oXpanse, ANNOYENCS, 6N
barassment, or oppression.’ ALl in favor of thay nrencsal say
faye, ’

| | Mil. LEMANN: Hsve we had sny complaint to indloste we
naaé tiala?

PROVESHSOR BUNDERLAND: I don't know that we have., You
see, the sxpense would be quite different in connection with
different nodes of discovery, and expense might be a determin-
ing Taetor, I we are nmeationing annoyanse, embarrassment,
eppreasion, snd that sord ef thing, why not aleo put in 'undne
sxpense™? 7

M, LEMANN: I $hink that is snother detall of impre ve-
ment that we have hsd no demand for, and I don't think we cught
to mske that aort of change.

PAOFESAOR SUNDERLAND: I thought 4% would be a Zood
thing te emphasize %&aﬁ matter of expsnse. That is nmy point,

THE CHAIRMAN: If we haven't had any trouble with 1%,
why 0 we ool with 4t7

SENATCR PEPPER: I move we don't fool with 1,

UEAN WORGAN: e already have fooled with it,

THE CHATRMAN: We haven't had & sompletion of the vote,
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and I alén't deslare the vesults, 20 the motion ls 83l1ll pendlng.

UHEAN MORGAN: Are you g@iﬂg to eall for the nepgative
vobe now? And all those who voted wrong will vote in the
negative? '

9% GHATRMAN: Swrely. 1s there any further aleous-

gion? A1l in favoer of putting the words funidue éx%éﬁﬁ%ﬁ in

there ralss thelr handa,

ese Two hands ware raleed ...

THE GHATIRMAN: Opposed?

+»s 91y hapde wers ralged ...

THE QHAIRMAN: The motlon is lost, Is there anything
elae under Rule 307 |

JUDOE CLARK: Do you want to mention the tine?

PROFEBHOR SUNDERLAND: ?'hg?@tée or three other things
thet will probsbly be knocked out under Mr. Lemann's proposi-
tion,

THE OHALRMAN: vhat page of your veport?

PROPESSOR SUNDEHLAND: This 1a atill (b), in the middle
of that paragraph.

THE OHAIAMAN: Rule 30{b), the niddle of the parégraph.

PROPIUSBOR SUNDERLANL: It reads thers "that the
genosltion shell not be taken, or that 1t may be taken only at

some deslgnated place®, That ought to read: ”ﬁiéarér,gléag
other than that sitated in the notice, or that 1t may be taken
only on wrltben Interrogatories. dnder Bule %1 or Rule 33, or
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ot only interrogatories under Rule 33 shell bs slloued,”

{now 33 aen't inoluded here at all) Mor that sertsin mattors®,

and 80 on., 1

I juat introduce thosy two 1tems: time as w%li as
rlace, and a refepence to Hule 33 as well éa %0 Rule 4L,

THE OHAIRMAN: I8 youy proposed anendmont writlon out
in youp i‘é@fﬁ?%?
o JUCEE CLARK: Yes, I think se.

THE CHAYERMAN: what page iz 1% on?

JUDCE DOBIE: fa% 4, close to the bobtom; next to the
lest paragraph beginning @ﬂ the nege. -

JUDUE DONWORTH: If you wish to take these twe matters
up zeparstely, I move that we insert ths words “time vr" in
{b) after Yonly at some designated”, so that 1% sﬁﬁil readl
"only at some designated time or plase®,

i, DODAE The jSudge baz the power 0 mulke sueh order
a3 to tlme new under the last ¢lause of the paragruph,

PAOFESSCR SUNDEALAND: I think s0. It oan be gone,
But why 40 we sention plage? Thet also oomes umder the last
provision. IT pou are golng %o mentlion plase, I think you
ought 5o meatlon time. 1% Looks as fhough we are exdluding
tina,

HERATOR PEPPER: - won't the notloe speclfy the time?
You spask, do you not, of some place othsr than that deslmmated

in the notloe? Doesn't that indioate that there wnst have been
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both time sand plase in the notice, and that the only thing

“that has changsd is the plaee? The notice must have speeified

& time snd plage,

THE GHAIRMAH: Thet iz Just the polnt, That 1s vhat
he wanta 0 change, t0 glve & tine. t

SERATOR PEPPER;  The only thing thet Lo specified ls
vhere they change the plaaa;

DEAR MORGAN: Could they chonge the time under thet
rule? That is the question,

PROFESSOR JINDEALAND:  There tught %0 be & provision
for ohanging the $ime as well.

JUDGE DOBIN: If they want t0 $uke L% on the lut of
Hovember and 1% 1s utterly inconvenient and ineonglsteny, ibe
Jndge will say, "o, I won't gront it for the lst of Novembey)
I +A11 grant 1% for the 15th.?

PROPTOSOR SUNDERLAND: 2% certalnly ought not to throw
any doubt sbout thot belng proper.

JUDGE DOBIE: Hag that motion besn made?

JUDGE DORWORTH: I make i,

JUDGE DOBIE: I gecond 1%,

PROFPESSOR SUNDELLAND: How did the last line pead?

THE CHAIRMAN: ‘“annoysnoe, smbarprassment, or Oppres-
glon, '

DRAN MCAGAN:  Yexpenas, SnNOyano@...."

JULDGE OLARR:  YSzpense” ig out, "Hxpenge® dldn't get
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in.

JUDGE DONWORTH: You haven't got "insonvenlencs® in
there, snd thls w111 take 1is »lave.

PRAN MOAGSAN:T  Psounlspy aunoyance,

THE GHAZRMAN:  Ths last thrse 1in§§ don't profest the
lawyer 10 he has another enpgegement in cowrt, The lowyer lan'd
weually the witness, Are you ready Ffor the vote? |

SUBGE BOBIE: I second Judge Donwerth'a motion,

JUDGE DONWORYH:  Herely %0 Anserd the words Ytime op?
after "designated.”

JUDGE DOBIR:  Rule 30(bH),

THE CHATRMAN: 4re you ready for. the vote? All in
f&veﬁ of lnserting "tine or' in Bule 0{b) between the worde
"asalgnated® and "place” say "aye®; oppesed, "ne." I shall
aave $0 call for & hond ?G%é. A1l in favor of putting "sine o
in, ralse thelyr hands., 411 ageingt. I osll 4t elx teo five.
Horse than the Bupreme Uourdt It L csrried by one vole,

MR, LEMANN: & notable victory.

DEAN HORGAN: A moral vietory.

THE tHaIRMAK: Go ahead, Mr. Reporter. What have you
next?

- JUDGE OLABK:T Do you want to press the othert He has
one at ﬁh@ end of that: "may be taken unly on wrltben iﬁtﬁﬁk
rogatoriss under Bule %1 or Hule 33",

DEAR  MORGANT There isn't sny other plase for wrltien
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interrogatorisa, ls thers? You don't provide any other placs

‘Popr interrogatorien sroept Rules 3L snd 33, do you?

JUDCE DONWORTH:  Why €0 you need that designatien?
PROPEAOR AUMDYRLAND: Beohuse wo have & Puls on
"Interrogatories %o Parties,” wileh is Bule 33, Then we have a

rule on Alscovery ogeinst withesses op parties on wrdtlen

interrogntories which vesults in a deposition, In our Rule 33,

"Intorrogatories o Partles,” gﬂkg@?&lg get an affidavit, and
ﬁh@ﬁ@'is an ambipgulty there aboul ingerrogatories., You don't
rnow whether you msan lnfeprrogatoclies to deponitions on
writton interrogetories under Bule 31 or vhether you are talk-
ing sbout interrogetorise to pardies under Bule 33. I thought
we wipht juet as well specify both of them thers,

THE OHAIREAR: Has that questlon arisen in sourty

PROFPEDSCR BUNDERLAND: I den't know thst 1t has,

W OHAINHAN: I remember one thing, whloh aay e

sovered later, thet sSome deolsions heve held that 4T you stert

to take a deposition hefore trlal and teke 1%, then you have

walved your right subsegquently to submit -l tten interrogator-
188 to submlt the thing, or viee versan, Haven't thevre been
rulings $0 that oflfest?

PROPUASOR SUNDERLAND: I think thers has been 80me-
thing like that, |

THE CHAIRMAN: You don't deal with that,

PHOFESSON SUNDERLAND: HNo, I den't.
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THE JHMAIRMAN: I remember reuding sone éﬁﬁ%&lﬁﬂ wnioh

‘held that you hef to take one or the other, that you souldn't

uas both., It oscurred tu me there might be caces whers you

submd tted the wel tten interprogatories and the anowers wede ul-

gatlafastory, and then you decided you had Detter take an oral

deptaltlon and you wsnt 8t tﬁﬁ%.

JUDGE ULARK: I think we referred to that a 1itHle
under Bule 3%, page 84,

THE CHAIRMAN: We will resch 3% later, them, will we?

JUPGE CLARK: ¥es.

| THE ORAIRMAN: ALl pight, let's forget 3t now. The

question 4o whether we should insert in Rule 30(b), the same
pasrapraph we have been dealing with, after the words “wpditen

interrogatories®, the phrasst "under Rule 31 or Rule 33.°

what i youwr plessure with that? It ia going e long way, idsa't

ig, te gi?g the souwrt powsr o forbid a ansn t0 take a deposi-

tiocn and to insist on his merely submitiing & wrltten inter-

rogatory, witheub any exaalnation op oross-~szaminaiion?

DEAN NORGAN:  Suppose he wanbed o take the deposi~
tion of & witaesg. Would the courg have power %0 say thet he
must be patisflied with an interrogatory éf & party?

THE QHATRMAN: That 1o what this means,

JUDGE OLARK: I should think g0, yes.

DEAN MORGAH: Of a papgy? Vhen he wants o ake the

deposition of somebody elae, who Ls a witness?

Bl
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CJURGEE GLABK: Boet to a pavty, maybe. I was thinkiag

“thile was one way of saving sxzpense,

PROVISBAOH SUNDERLAND: It would apply only 3¢ deposi-
tiong of the same party. You may elther take the deposition of
that party or submlt inbterrogstories to %&aﬁ party. That would
be the only sase where it would apnly.

THE OHAIRMAN: This rule we are talking sbout len't
1imited to the depositions of parties; 1t may be of other wit-
nesseg. Your amendment would mesn & person other than a parsy.

PROFESHCR BUNDIALAND: here you have teled to mot
the é%@%ai%iéﬂ ¢f & witness the sowrt would hﬁ@éiy make an
order that instead of thet, you would have to teke the depesi-
tion of & party or some other witness,

THE CHAIRMAM: You are giving hin powver %0 meke sush
8n ORder, |

PHOPEDBOR BUNDERLAND: 1 don't belisve 1t means that.

L OBAIRMAW E%a'é@ﬁ*ﬁ'sag 80, The tiﬁlé of (b} is
"Orders for the ?@é%@ﬁ%&@n of Parties and Deponsnts.” It is
pretbty plain that you don't draw any dilstinotion between ?&?é
tles and witnepses, and powver o the ccurt % put an end to
oral depesitions and Lo reguire the gu%m&ﬁs;éﬁ of meve inter-
rogatories is glven hy your amendment.

régﬁﬁg DUNWCRTH: My, Chalrman, your suggestion 12 thatg
this be left as 1t la? |

DEAN MMREAN: T wAll move Mr. Lemsnn's motion. {Laughter)
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JULGE DOBIE: wWhalt was that?

DEAN MORGAR: I move Hpr. Lemann's motion.

MR, LEMANH: He means lesve 1t as 1% 18,

THZ CHAIRMAN: 1Is there any fn@th§? disousgiont All
these in faver of inserting in Rule 30(b) the phrass "under
Rule 31 or Rule 33%, say Yaye"; epposed, "no.' The motion is
1o8t,

Have you anything else under this rulef

JUPGE OLARK: I am not olear. What 18 the rssult on
this? Eeéﬁ it go in now or oome ULV
- THG GHAIAMAN: It doesn't go in. The motion b0 insert
is lost, |

JUDGE OLARR: I went to mentlon & couple of things,
the first under (o), page 78. Judgs Donworth, you were asking
& queztion about what happened when one party refused o printg,
and I couldn't immediately find our discussion. It is here
under {e). Thers is a ¢ase, the ﬁé&ﬁ sage, which says qulte
reasonably that you don't need to have it transeribed unless
the other fellow pays the costs, Plke and Figcher referred 1o
a Maryland rule which ia rather detalled, covering thst. Hr,
Koenigsberger says practically what the Odunm ags@ held, That
is the basokground maberial. | |

We sald that we bellsved of the two supggestions (that
is, the Haryland cne, uhioh appears at the top of 79, and the
Koenigsberger one) the latter has more merlt. We sdd thie:
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*But it merely embodles the raculi in the 0dun cane, and, slnce

» the cowrts, thersfore, sppear %0 be handling the probles ade-

gquately, we recommend no ohange.®

That is our discusalon on &t. I aw gorry I couldn't
find 1t before, when you asked, |

JUDGE DONWORTH:  This comes under the rule in Lemann's
aape, thent?

) JUDGE GLARK: The next ic usder (f) at the botiom of
page ?§f There 1s & considersble number Of looal rules songern-
ing the publication of depositions upon filing, and the sugges-
tion of the editors of the Pederal Rules Levrvios 1z that there
cught to be a uniform rule. "Loosl court rules in a@ma'éiﬁn
triota provide that upon recelving a deposition the olerk, un-
lags othevwise ordered, shall open and fille 1t forthwl th.

Uther rules provide that the deposltlion shall be cpened for
examlnatlon wpon &@?liﬁ&ﬁi&ﬁ of any atiorney in the gause, In
Magsachusetis only 4 papby or attorney can evxamine the depvai-
tion; under ¥Yashington rulg, the deposltion san be 9@@%@& only
on ovaer of couwrt for good eause shown or by stipulation o o
notice to the adverse narty." ’

MH, LEMANN: Hesd the next paragraph.

JUDGE OLARK: "The sbove analysie indicates, however,
that the eourts are dlapesing of the gquestion sstlafactorily o
themselves under the loecal rules, snd 1t is not psroelved how

any princliple of uniformity 1¢ here essential., We belleve that
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the eourts should bs iéft to desl with 1% as thay ses £i%.?

JURQT DOBIR: There i3 nothing vitel there, is therae?
I am frank to say gﬁat whars & thing is aot vigal and is nog
a definite avll, I believe in lattlag %agm &@ as they sse £i%.
I move thab 1t be left as is,

?ﬁgdﬁgéiﬁﬁﬁﬁz I there is no objection, that will be
30 é?ﬁ%?&é. He pass noy to Ruls 3172

@%,«@%msfm ﬁmggl@mﬁwﬁﬁ%%ﬁmwiatﬁm@»
g%ﬁ% s brlafer statement of what a%%&é o us o He the éﬁéaﬁw
tials oF the rule. You %111 find a statement of Rule 31 on
gégﬁ 82, Xt 35 ha opens Phst this rule was & wery imporling looke
ing rule, whleh for some resson op Q%ﬁﬁ?‘h&@ meant very 1ittle
in praotioe. I think perhaps it is set un ag though i% mesnh
& grest deal more sne was much more important then 1t veally
is. It 1s sel up with eome getull, whevess I think really it
in espentlally only one way of dving the general depoasition,
whieh is ?P@%i@@é fer generally. I have given some veasul te
of the Hew York etudy, showing that the wee of 11 13 qudte

small and aulite a geod desal amsller

than the use made of witien
interrogatories before the Rules went into affess, whieh  think
la natural. That 1s, the opral deptaition has t a ﬁanaiéeraﬁl@
extent superseded this provision. .

I suggest Bthat the present Bule %1 is %tovo cumbarsome
and unnecessarily imposing in light of 1te true charaster as s

gd@ful and aumparatively lnexpensive somplement Lo the orol
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deposition methed of Rule 30. In some Pespeots, the ruls by
: 14

“dte exiensive siatewent appesrs to duplicate Bule 20; in other

raapaots, & guery &agrggll ba ralsed as to yhether there ig
gome oonfllet betwesn the provedures provided. In any event,
1% would é%@ﬁ_éﬁgi?abla»tﬁ smphaaize the g@ég@? gubordinats
Qh%f%@ﬁ@? afrﬁhié forn of deposition and to taller the rule
in aocord g&ﬁh its proper vlace. in the discovery scheme, A

leas fﬂ?m&&%bl% and gomplisated statement might also induce

‘greater wie of the rule than now appears,t

9¢ wo suggest that you cover 1t in the three szenfencoes
that follow. o |

JUDGE DONWORTH: Haw this rule bosn oriticized by the
eonrta?

JUDGE CLARK: They have pald very Liftle attention o

1t genarally.

DEAN MORGAN: It iz an unwsual osse where a layyer
will 3ske & deposition on ia%§$@$g§§§§§rghga he ¢an have an

oral examination, oxsspt for Just some foraal mabter or some-

- thing of that sort., I don't believe guum are geing te aprinkle

any sugar on this by shortening 1. ,
JUDGE DONWORTH:  Take sush matters as the date of a

transaction or the delivery of 2 document. Ofteén you osan reach

that very well by interrogatory. ,
JUDGE CLARK: Really, I think thet the ocorreet place
for this rule is as a mlnor subdivision of Rule 30,
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BN MORGAN:  Ye don't want to change the nunbsring.

PROFRSS(R DUNDEALANDY  If thle rule operstes at all,

1% cperates outelde the oourt, with no orders ©f the sourt.

Tou have to have machinery provided in the rule; else no one

would know what 4o de.  The way that rule is shorensd it leaves

out gulte a number of things whith 1t 2eems 40 me would be use~
ful o Znow. Under this roposed anmendment, the opposing
party is not informed who the offissy 1s %%f@?% won the
deposition 1s to be taken. It d0os not provide Tor any retroas
inteprrogatorics. It would pequirs the notice, in sscordanae
with Hule 30, te atate the time snd place of taking the daposi-
%i%n; whlel 48 quite wnecessary, and the time would be diffi-
ault to fiz prier %o the eompletion of the seriss of interrog-
atories. There 18 no provision for gatiing the 1n%sr¢¢gaﬁ@§ig§
inte the hands of the officers. There 18 no provigion Por
sertlfying or malling a deposition as in Rule 30, aut oanly for
taking 4%, snd nc provision for notics that the ﬁ@;%gitiéﬁ has
been Tiled. It seoms to me that the mashinery we provide there
is alnoat necessary @@@Qiﬁgryfk _

THE QHAIRMAN: As o the last sentence of the PrOposed
smepduent, that "The toking of the deposition shall then PrG-
ceed as in Hule 30", I should like to add that ﬁ@thxng of the
kind happens. The rule inm 71 is that the officer shall taks
the responseg, | |

PROPEGUCR BUNDERLAND: Yes,
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THE QHAIRMAH: There %3 no esush provision in 30. The

Tawyer 1o sunnosed to @o A%, In Rule T you don't have any

lawyer, 8o 1% 18 urong to say that "The tuking of the deposl-
tion shall then proceed ec in Bule 30.°

PROFESAOR SUNIERLAND: 14 dosan't seem 6 me that anye

hody would oy wvhet o 4o,

SENATOR PEPPER: 1 sesond ¥y, Lemann's motion,

DEAN MOAUAN: T made 1% for him,

THR GHAIRMAM: Is theve any Turiher diseussion.,

AMGT DOSIN: M¥ay I inouire what the motion 1e%

THE CHAIRMAN: The motlon i3 to leave Rule 31 as is.

JULGE DOBIE: I seoond the motion.

T OHATRMAN: A1l in favor say Yaye”; oppossd. Jarrled.

JUDGR OLARAR: You oan be happy  about 32, . beosuse 1
think nobody L8 worried about 1%, |

THE OHAIRKAN: Hule 32 is passed over. BRule 33,
Interrogateries %o Partisa,”

JUDG OLARKY  Thers 4s & eonalderable anount of dlsouge
slon about 33 one way or the othor, Thene has been sone BULHG8-
tlon, it sesms O me, %ﬁnlxﬁit the rule, and I think on the
whiole it iz a vather ﬁ%é%%l thing. Tou will find that M,
funderliand disousges ¢hisg, &né we do, teo,

I hall first say that after dlseuwssing the verlcus
suggentions and some of the csses on 1t, wo puggest the form of

the rule on page 87. ¥Hr. Sunderland suggests sertaln
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modifisations of the rule. I think some of then are along ihe

Cpeneral divection we follow, butl in general 1t ian't & gsomplete

ravigion, '

THE GHAIDHAN: You don's ﬁﬁﬁ@?iiﬁ@ sny ohanges., Ve
haven't any way of Somparing. Tou Just state what you 40 in
your proposes rewrite of Rule 33{a) thay mexoes changes over the
exiating 33, There ig nothing there $o enable us to check the
ééffé?@ﬁaﬁsg

JUDOR CLARKY I an sorvy thet that Lo true., We should
have underlined the ghanges.

THE OHALRMAN: Just stato precisely what you de, for
the purpose of the revision hepye,

JUDGE ULARE: As I take 1%, the first pavagraph 1z the
present riuls; the first peragraph--I think I sm eorrsot--is
identioal with the present Rule 3%, The additlons begln at
the bottow of the page, and thers 18 & wholly new addlition i
(b)., whst should have bean underlined is the provision begin-
ning "Sush lnterrogstories may relate L0 sny matters whish van
be ingulred into under Hules 26, 3%, 3 to 36, may be in
addition %o or in lieu of the provislons thersof, and tha
angwars may ve used in svidenss o ﬁh& asme oxtent as matbers
éi%@ﬁ%@?ﬁé wnder the sald rales, UOrdors for the protedtion of
tha partiss mey be made ag provided in Rule 30(b),*

That L8 all t0 ralse the prosent lssue. The other sube

dlvislon (D) i an entlrely separale mabter, saywsy. S0 4t is
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modifisations of the rule. I think some of them are alony the

. peneral Girection we Tollow, but in general 11 isn't & domplete

raviaion,

THE Eéziaa?* Xou donts aﬁ&%@iéﬁ@ any ohangesn. Ye
haven't any way of comparlng. Eﬁa-&usﬁ atats vhat you 4o in
yowr proposed reweite of Rule 33(a) that makes ohanges over the
existing 33. .~ There ig nothing there to enable us to oheok the
&Lf?@?@na@sﬁn

JUDOE OLARK: I sn sorry that shat Lo true. We should
huve underlined the shanges,

THY CHAIRMAN:  Just state g?ﬁais%iy what you 4, for
the purpose of the revision hove,

JUDGE JLARK: As I take 1%, the first pavagraph is the
presant Puley the first paragraph--I think I sm oorrest--ic
identical with the present Hule 33. The additlons begln at
the bettom of the page, and thers 4 g wholly new adéition in
(b). Whet should have been underlined is the provision bagin-
ning "Suoh interrogsiories may relate to any matiers which oan

v Angulred lnto under Hules 26, I, 34 to 36, may be in
addltion to o in lleu of the wrovislons thereof, and the
answels gay be used in svidenss 1o ﬁke axng oxtent xs aalbsrs
ﬁi%&&?ﬁ?ﬁﬁ under the 2214 ruies, Orders for the prefegtion of
the partles mey be made ag provided in Bule 30(b),*

That 18 all to ralse the present lssue. The other sub-

dlvielon (b) Ls an entiroly separate matter, saywsy. 5o it is
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that varagraph that is the addition.

THE CHAIRMAN: The firast addltion you make is to make
elsar that even though you have taken an oral depositlon, you
may follow it up by submitting interrogastorlies 1f you find you
haven't covered the ground; or vice versa, 1f you submit
weltten Interrogatories merely and don't get satisfactory reé~
sults, under your first amendment here you could then procesd
te oral depositiona. Some courts have held that you ean't do
hatﬁg that you have to do one or the other. That is your first
pronosal,

JUDGE CLARK: That 1s really the second. That 1s an
lmportant polnt, but 1t is the seeond. The first one iag as o
the peope of the inqulry. There has been oonsiderable dquestion
ag to what the scope of the examination should be here. We
provide that the scope of examination shall; in effect, be as
wide as the dlseovery rules propser, and in hls suggestions on
page 6, Mr. Sunderland also considers that matbter and goes Some=
whst the same way we do, only perhaps not quite as far, He
says, "The interrogatories may relate to any of the matters
mentioned in Rule 26(b) snd shall be answered separately and
Tully in writing under oath." We include not only 26 but aleo
the other rules.

PROFELSSCOR SUNDERLAND: Hule 26(b) 1s the cne that
states the §$§$$;

THE CHAIRMAN: Why do you have %o put in 7L and 34 and




1370 Ontario Street

The MASTER REPORTING COMPANY, Inc. 51 Madison Ave.

540 Ne. Michigan Ave,

National Press Bidg.

Cleveland

Law Stenography ® Conventions ® Genaral Reporting New Yark

Chicago

Washington

Bk

267

DEAN MORGAN: Dosan't 26 take sare of all the things
that ocan b lngulred into¥

FROFEDSOR SUNDERLARD:  That covers sverything relating
o the astpe of the thing. It #sems to me that that ia the
beelo rule and that all the others should relate back to 1% for
2008,

THE CHAIAMAN: Aule 31 doesn't may & thing aboud mat-
Sers of inquiry. 31 is the rule we have Just been eonsidering.
1%t has no place in your amendment,

Bule 3 4z the rule &@&&%_Sﬁ?gﬁiag‘ﬁﬁﬁféﬁﬁgﬁiﬁg upon
real estate, and w1l that eort of thing. |

JULGE CLARKY  Disocovery of doouments is one.

SIHNATOR PEPPUR: Mr. Revorter, what is the meaning of
the phrase, "may be in sdditlon o or in lieu of the »rovisions
thereef™?

JUDGE OLARE: That eovers the polat thet ¥p. Mitehsell
brought up. Some deeisions have held that i you staprt talking
an orsl depositlon, you can't ask these guestiona. |

JENATOR PEPPER: But in lieu of the provisions of
what? You ¢an't have interrogatories in lieu of the provielons
of rules,

MG CHALRMAN: X den't like the phrage, anywey. Let's
settle this question first, whether you want to mske any refer-

ence to 5l. DBees 34 dash 36 mean ineluding 35%
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JUDE dLarg:  Ysas.

THE OHAIRMAR:T 1 wouldn't be sure sbout that, ule
35 iz "Physiloal and Hental Hxmminatlon of Persons,® and you sve
$alking about some interrogateries. Do you want e being dn
phyaioal examination? That desan't seenm ﬁ@é}?@@*i&%‘%, aoes Lt7

PROPESBOR SUNDEALAND: The way we have cur Hulss drawmn,
I think 26{b) covers the whole guestion @f'ﬁeﬁga of discovery.
DEAN HORGAN:T It 12 the only oroviasion on scope,

SROFESHCR DUNDEALAND: That Le the only one that covers
seops. I think all thess others ought to relate baeck to 26(b).

THE QHAIRMAN: That is gﬁy I think the expression ln
the Reporter's amendment which ineludes 31, and 3% to %6,
ought 1o be out, leaving 1% simply "Such interrogateries may
valste To any matter which san be ingquired ino under Rule 26",

JULEE 9L48Ks I guess so. 0OFf cowrse, as ﬁ?u Sunders
land has Just been peinting oud, he heas had to put 34 in soversl
alyvesdy; Bule 34, as to the produetion of documsnta.

PROPESHOR SUNDERIAND:  'That iz in 27. That dossn't
gay anything sbout socpe. There len't any of them that says
saything sbout scope except 26(b).

THY OHAIRMAN: 53%2?;}@%%% wo strike "IL, 3H-36 ocut of
the last line on @&g% Bl

JUDGE CLARK: 411 »right.

THE QHALNMAN: That 1s that. The next thing Lo Taay
be in additlon e or in lieu of the provisions thereof". That
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doesn't sesm to me to be & very apt way of exprsesing 1t. 1

 think you ought to etrike that cut and put & sentence at the

end explaining that you may tske writbten Interrogaiories note
withatanding oral dopositions, snd vioe wverss, or words to
that effect, whioh would wipe out the ﬁ%&iéi%ﬂ% that 17 you
onoe tske a depesition or onee teke an interregatory, you

haven't the other means. What undue hardship 1s there on a

- map 17 his adversery submits a writtea interrogatory, heplag

0 get what he wants, and the £ollow dodges around and doeen's
give 1% @ﬂa 1% doesn't come ont; and then he g&gg; "1
will have $o0 tske an oral depoaslglon,” and goes at that? dome
courts are stopping them from doing that,

PROFESHOR SUNDEALAND: It ehouldn'’t be done.

THE CHAIRMAN: ©Ff couree 1t shouldn't. The ?u&e
would protect agalngt any undus hardship.

SENATOR PEFPER: I move the anproval of the pescamenda-

tion of the Reperter, minus the references to 3L, 34, wand 36,

and with sueh modification ©f the final olause as has hesn sug-
pasted by the Chalr,

JUDGY DONWIRTH: Sesnond,

¥R, LEMANN: what is the real, important evil now thab
is suppoded o coour?

THE GHAIRMAN: The firat thing, the thing that 1o
uppermost in my mind end, I think, the most important thinge-
although 4% clesrs up a 1i6tle of the soope §?§§1@%#*ié the |
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propositlon thal oome eourts have niyw decided, nolvithotanding
“there is no ruls to thet sffeot, that if you submdt o weitten
iﬁ%@?rﬁﬁ bary, you ave barred thersa fter from teking the pame
mon's depositlon. If your ia%er@aga%a?iﬁg, ave falled to PPC=
duoe the goods, you can't take an oral Q@?%ﬁi%&@ﬁn I am noy
sure they havea't held the other wsy.

Eiy LESANT: 1 thought 1% wes Just the other way, and
not in nany sases at that, Page 8%, seotnd paragreph. A g
right? |

M. ¥itohell suggeats What en %ﬁ&%ﬁiﬁ&éim should be
made of the question as t0 wvhsther s party may first take
éé@&%i%&ﬁﬁ% and then resort to witten interrogsatories., The
vule ag 4% now gtaﬁﬁg iz 8i%ond on the @ﬁiﬂtﬁ The aourts to
date, however, have susteined objeetions 1o interrogatories
aprved after the oral deposition of a party had besn taksn.®
Then you oite three casen, all from the Scuthern Distring of
Hew York. Then the soneluding sentenoe; “On the other hand,
an oral axzaminatlon ef a party, after the subsission and answer
of Intorrogstorles, has besn permltted.!

Thare zs>a$-§r§a§1@ whith that. That is right, and the
other 18 wrong, snd all by one eourt, N o

THE GHAIRMAN: Just s minute. You sald, “On the other
hand, an ovral examlastion of a vardy, after the pubmignlon
and answoer of 1&%@@?9@&3@%&@&, has been p@?mi%ﬁ@éiﬁ Then g%_

deeen't work both ways. But those New York cages are the onea

<
4
z
<
]
v
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I smw, and they have held--

MR, LEMANH (Interposing)t ALl cases from one Distelet,

Me, Obajzman: all from the Southern Distriet of New York.

JUDGE OLARK: Mv, &éﬁ&ﬁﬁ is worklng up toward hls
famous motion, He 4s hitting these thinga éé@ﬁ.gi@a@mgggﬁ

ML, LEMANN: That is right.

JUDGE OLARK: I suggest that is not propsr, that this
ruls, unfortunately, is belng limited by the jJudges, This hap-
p@né"%@ be one limitation, but there are other Limitatlons of
a alfférent kind. - There is a limitation on soope; there is a
limitation on numbers. While this one limitatlion may be
oentered in New York, there are otherilimltations apread &1l
over, | | | |

WA, LE%AE%;‘ You don't mean that as to limlitationg on
numbers, becsuge you say in your foobnote on page B7 that you
believe the number of ia%ﬁ%r&%&%@ries éh@ul& not ba limi%@év.
"If & linit. were pregoribed, the use of ABule %% as an lnaxpens-
ive alternstive %o Rule 720 might be 1ost in a partieular ease.”
Then you provide that the Judge oan alwsys 1llmlt  them under yowr
proposed amendment, don't you see®

o JUDGE DOBIE: I understend that by lislt thers he neans
that you don't preseridbe any speoifio nu@heé!

HR, LEMANN: But he dién't mean 0 gay that the sourt
itself couldn'l under thls general privilege of preventing

abuses.
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JUDSE RUBIEY A2 Judge Uhesnub did in the | G UGa~doln
- BRaS,

Wi, LEMANN: fThe court ceuld still 1iabt 14, %é when
you got thyoupgh here, you could il ga&rgélf proveny the
yestrletion of the nuwber of thom, You w@aigufz waRt o de *ri?@
‘the Diatriet Oourt of that poywar, wounld you?

JUDGE CLARE: T don't went to take 1t away santively.
I want to negative some of these 1luitailicns that they have
s%&ﬁéé are ionherent 4n the rule. I want ¢ pub 4% all on the
basle of avoiding heyassment, aﬁﬁayaﬁgg,-&aé the other things,
It seems to me theve ig guite a differsnce,

MR, LEMANN: where is there 2 decision that says the
limitation on number 4s inherent in the rule as 1% noy lo

witten? I wouldn't gse wheve 0 geb 1% oub of the rule as now

wrdtten. dhere is the dealsion that defines it thus?

JUDGE SLARK:  In the Uooa-ols case you will see that
the eourt sald:t  "But in general it nay We obsarved that 31t will
be only the exespitlonsl dame wvhere mocre than fi%teen or Swenty
intervopatorivss asn conveniently and effislently be ga%&iﬁ o,

B, LEMANN:  Then 1% gosa on te say, "If innistencs
1o made ﬁﬁﬁﬁ answersd %W sush a large number of iﬂ%&??ﬁgﬁiﬁfiaﬁ
that th@y beoome unreasonsbly B%g?@gﬁi¥ o vemstious, 1t would
goan appropriate o inposs p%ﬁwi%i%ﬁ, Tat shows that that 7
Judge had An ming hin general power $0 prevensg sbuses, and you

don't propose to tuke thal power away frow him by your smendmentg.
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Was 1% Judge Chesnul whio wiote this opinlon quoted from on page
<857 It seems to we he oould write the sume opinlon after you
heve adopied thie amendment and could reach the same result,
souldin't he? | | |
JUDGE OLARK: I showldn't think 80, Of course, now
you are laying down & prineiple for Puture cases. You are
saying that never osn ¥ou expeot more than fiftesn or twenily
interrogatories.
MR, LEMANN:  Who says tha®?
JUDGE GLARK: In Maryland you have an snswer limit
stated by rule. MHors than thirty &?g,préﬁiéiﬁaéﬁi 1% seems %0
me that the way that should be reached is that you showldn's
have an snewer Limitution of that kind, and the only powor 4is
the power 0 appesl to the oourt,
e, LUMANHY We have 41 now in our amswer Limitation,
haven't we? heres is the angwer llaitation?
THE OHAIRNAN: The Maryland rule limiss Interrogateries
in nuaber.
| A, LEHARH: f1hat 18 a Haryland State rule; that is
not a Federsl rule,
JUDEE GLARK: The §i$tﬁie€ Gourt has sald in genersl
that you ¢an't get more than fifteon or twenty.
HR, LEHANH: That le Just one Judge's G@iﬂi%ﬁ,-%ﬁé that
len'thissdea generslly. He could changs that the next time he

wrote an opinion,
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?E“}‘ff}"”’ OLARK: I adon't think that you shauld spply the
rqostrine that a decisien Is Just weeng and that therefore you
want to olarlfy the rule, but when thers have been so many
geoleions and the general tendenoy s to Limit this rule, 4t
sesms t0 me 1t is a proper functlon then %é)g§§ that Ls the
weony kRind, and #hnt we ought to 4o 4s %o g2t wo %hé aurrent
the other wey,

( ME. LEMANYN: Would you be deing 1%, Dharlie, by this
am@éémﬁn%% I don't think you would., I that is what you want
t0 do, pub in 2 stateoment and led him ssk s bundred interrogs-
tories AF he wants €0; say that no a@é?ﬁ shall inpoge any limit.
I aon't think you would went to €o that, though.

JUDGE OLARE: ©Ff cowrse, 1f you %hink I haven't gone
far enowgh, all »4ght. I think ﬁh@ﬁ wo say that the iﬁﬁswrggam
fories way be s broad as the whole field of discovery, we have
aedd something, That i what we say in the first provigion
here. "Buth interrogatorise may relate o any matiers uvhioh
can be inguired late under HBule 20.Y If ?@u want to put Iin an
sdditionsl provigion that thers shsll be no linmltation on the
numbere, I sm willing te put 1t in, but At would ssem to me
that ie not very necessary.

MR, LEMANN: T wouldn't put 1t in, but 1f you don't
put 4t in, you haven't chanpged the exlsting law,

DEAN MOBGAN: How are you going o meet that cbjeetion

to nusbers of interrogatories? I have heard it oxpreased in a
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“mebl trarily the number of interro

um
S
B

pumbsr of instanoces that the Judge wes going te 1limdt rather

gatories that were t¢ bs pul.
Nowr you want €0 prevent sny arbitrary linitation of numbers

ang provide that any number of interrogatories shall be allowsd
whioh are necesssry 1o develop a ease. Take §§ﬁﬁiaﬁ Chesnut

for sxzemple. If you are golng to have sny more than a bried
aumber 6f‘iﬁﬁ§??$g%$@§i$$, filg Ld=a is that the éﬁgg@?s to these
saterrogatories should simply Sake the place of apselsl fiﬁéiﬁgg'
under your sneelsl verdicet motion, That is the Rind of thing
you should put %o the parties by interrogatories. I you want
anything mere, you @asggé take the depositions of the pariles,
That i hiz theory. Thadt 4s the wway Haryland laswyers explelned
it to me, abt any rate. That s why he 1o 2till inolined o
-fﬁllﬁw the stete praotice and put practieally an arbl trary |
limit on number. 1 you wsnt e stop that and say that you
shall be 1limlted only by the subjeet mabtter, and se forth,

I don't knoy how you would phrase 1%,

THE CHAIMMAN: He has trled to do that by sarying that
the interrogatory oovars the whole field that may be Sovered by
an oral deposition, and 1% has gsome tendeney to do that,

DEAN MORGAN: W11l that do ¢, Lf they d¢o the way they
dig in Mansachusetts, when they have to have thirty, each one
having about fifty subdivislons?

THY, CHAIRMAN: I think the objestion the gourds have

t6 these written interrogatories is & sort of cutgrowth of thely
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ebjeotion %0 demands for bills of partioulars a nlle long.

-hey get angry at thoss. They treat thla thing lo the same

Light., I should think a pardy would rather have a whole 1o0%
of written interrogstoriss submltted to him, even if there were
a hagéﬁgﬁ g two hundred, when he eould st down and siudy and
frame hils answers carefully, than to be dragped %o the witness
atand ond have two hundved gquestions ssked, I don't know why
it is & hardahip on the psreon to whom the interrogatorlies are
§reaéﬂtsﬁ to have a igyggy awaber. The peint is that he is
a@ggﬁ for things that are going to take the time and expensue
of expert scoountents to ge over his books and prepars answers,

That is ancther thing, and that is protected by the order that

C the sourt aan make.

JUDGE DONWORT:  Denator Pspper's pending motion is
thet we approve this much at the bottom of page 87: "Suoh
intervogatories may relsis $0 any matters whioh gan be inguired
inte under Rule 26%"; snd thet the Heparter be requested %o
re~frame the reut of that ?arag?agk 1o empress more clearly ihe
idean that he wishea to raccmmend.

SEMATOR PEPPER:Y 1 am sorry Judge Donwerth remembered
1%, boosuse my exoursion into the domain of libveraliem was some~
thing I was repenting of in the light of the debate, snd I wae
poing to wvithdraw that motlon and return teo fellowship with
Lemann, But I don't think it was geoonded, e0 I don't have to

ask anybody'se permission to withdraw At.
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HERES 3 gi%?@ﬁé%?ﬁ; i seoonded 1%,

SENATOR PEPPERY D14 you seoond AvY

JUDGE DONWORTH: Yas,

JUDGH OLARK: I should like to say agaln I think it is
B great wheteke o leavs this rule withoud $eying te make 4%
elear, The praotive hes been that theve ls a groat desl of
sonfusion sbout the rule, I think perheps more than the Pule
desarves, ﬁg% the ?ﬁl% wag & pew thing and the pariies ik
courts haven't undorstood L%, Both Professor Sunderland and W8,
wWorking ssperately and in different parts of the gountey, have
sume Lo the contlusion thed 1% weuld be well %o elarily this
pelnt, and 1t deeesn't seen o me that Mr, Lesann'es arpumente
apply hers, Thers are o many dscisions, _

MR, &%ﬁéﬁﬁ; That is what I = teylng to get as,
Charile. Even though you dv have a Judge liks Judge Cheenut
whe feels that there is zbuse in & 1ot of interrogatories, 1
don’t Teel you oughl to change 1t Just bocsuse of his astdiude.
Under his general control sgailnst sbuse, he 5%&12 wonuld have
power Lo gay, "Thls iz zbuse,” Af the lawyer on the other side
brings 4t o his sttention. %&&?@ are oo nany interpegatorise,
and I con't think you are going to deprive him of the power to
do 1% or got hig to change his point of view by the change
ﬁhé% you suggeast.

I ask mysel?, "How can you foroe Judge Chesnut lnle
line with what you think he ought o 40" The fArst thing I
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gay iz, "Whet 4o you think ks ouphy to 4of* You poursslf

- wouldn't put down sny east-iron rule as to the nusber of infoer-

rogatories, bsoouse you are not proposing to do thet. 5o I am
net sure Just what you w11l secemplish by this. Really, 12 %
ﬁh$g§ﬁﬁ thia was a subatantial eng ﬁ%g@ﬁaaﬁy improvement, I
wouls be glad te step debating L8--but I am not golng to dle-
cuas 1t faprthep,

JURGE DOBIR: Yhy not yut in Profeagor ﬁanﬁéyléﬁé*g
supggestion?  “They shall net imposs an unreascnable burden of
inveostigation or researsh upon the adverse party.® Domebody
t0ld nme {(maybe 1t wos ‘you, CGharlie) that in the Joen-Jola
Cempsny they have what they oall the "Cocs-Uols hible.® It
has somevhere between thres and four thoussnd canes in 1%
invoiving Cose-Gola, I think one of the interropatories wes
that the ether party should ake each ons of thene znd gtate
whot the faets were and the deoisions were, end 20 on, which
wag perfeatly hideous,

I happen to remember a sase thai éuég@ %&rﬁgéélg € e
clded end in whieh I s8t and heard ths anae, There wag an
utterly unresagsonable nusber afligﬁaxragﬁte?igg in that oass,
214 2 great meny of them weps very, very allly, They had nine
aifferent gounsel, I mot them togather in & ggawﬁyiﬁl econfer-
ande and we pratty well ironed 1% out in an h%ﬁ?!

JUDGR OLABK: Mey I say this? Mr. Lemamn has rathop

centered on one voint undey thia, and 3t ¢ a4 point of some
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importance, 3t is true, but 1t Lsn't the ouly peint. what I
“Erded o 4o wag, I think, a 14%tle nore Than Sdson tried to do.

Fe and 1 were atriving for the saws thing, it i3 %?aé, hat 1

8%11% think this &¢ & Little nore aomplete, hile it may not

absolutely $ell Judge Chesnut what to do {z:a§§ita%% & Little,

I munt confess, $0 161l him absolutely), I certsinly think &t
sets wp 2 trend, whieh is about all that »s should &e, perhaps.

But note that there are ot least four things that thls
suggestion does. Ong l¢ that 13 olarifies the geneprnl seops of
the ouestiong, and thevs has been doubt phout that, It 2lapi-
fi%s 1% by fying 4t up to 26(B). Another is ihat it makes
slesr the polnt Hr, Mitohell hes suguested, that you are nct
linlted by having started w11 the orsl deposition. The third
iz that the answers may be used in evidence to %h@~$$§§ sxtent
as other dissovery sasss., 1h-%t has been a quention, too, The
final one i3 that you get certain protection. ?hg protection
that I gave was the general protestion glven under Hule 70(b).
Edoon has a 11ttle different phrassology. I think we are deal-
ing with the same thing,

ALl those matters have been in dispute, and it dsems
to me that even 1¥ the rule doesn't wholly setile the question
of the number of interrogatories, it does do those four im-
portant things, each cne of some lmporitsncs. Swven 1f we haven't
parhaps got the mlllenium yet, I reslly think that eneh one is
worth %ﬁila# I think Monte i» pulling me o pleces by
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gaparating these,

SERATOL PHRY Judge, what ashall we 407 Shall we

leave cue noblon stending and let them vote on 1B%

DOAN AORGAN: I will move your motion thie time, AT
you dan'd,

JUDGHE DONWORT:  I0 I wepe king ﬁflﬁﬁa world, I would
sertainly ask our Reporter %o reframe this sentense, boonuse [
o't think 4% erpresees olearly what he hee in mind or whni
sy ©f us have dn mind,

JUDGE dLanfr I 211 say that T em quite elear about
He, Mitohell's and Denator Popper's cbjeeBion, the socond one,
that they "may be in addition %o or in Lleu of the provisiony
thereof®, That isn't very woll sypressed. Perhaps 1% should
be "may He in additien t¢ or in liew of the other forms of
clroovory provided in these Aules.® I am golng to changs thet
in any ﬁ?éﬁﬁ; and 1 am willing to reframe the whole businessa
if you wizh L€, |

I ¢ think that wo cught fo eocver certaln things, and
it seoms 1o me the four things I have lndloated are of some
impor tonce hers and should be soversd,

SENATCR PEPPER: On the undersianding thet the Re-
porter wlll oconsider the revwlsion of the lLanguage of his pro-
posed amendment, shall we Let ouwr pesolublion stend and let the
Chairman put 147 - |

JUDGE DONWCRTH:  Wouldn't 4% be betiter to paes this
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particuler amendmsnt 30 Rule 33 until mornlng and go on %o the
noxt subddviagion?

SENATCA PEPPER; I wouldn't aleep a wink tonight of
we 4id that, (Langhter) I think we had better dlspose of 1%
new. I got oo exelved asbout it |

JUDGE DORIE: I belleve 1% i3 a good motion to rofer
1t baok to the Reporter in the 1ight of this dlacussion and
in the 1isht of Profestor BSunderland’'s suggestion, ge-%hgﬁ he
may roeframe the Pale in acme woy that he thinks will do away
with the evils that noy svidently attend the enforosment of
thds rule by the lower Federal Oourta,

THE OUAIRMAN: The only part that he needs tu refranme
12 the slause: "may be in sddltion to or in lieu of the pro-
vislone thereof', The prect is perfestly cleasr, and nc ©bjec-
tion has been made o the wording of 1% here.

| DRAN NONGAN: Mr, Mitohell, may I suggest that he

ghould be esreful sbout the way he frames ths admlasibility of
evidence #1830, becauge these interrogatoriss are to parties,
nd they ave admissions for the most part, and they will be
reselveble for the truth of the matters asserted generally
unless the materiad iz Just f@? the purposs of discovery. In
the ﬁaﬁﬁ.ﬁﬁﬁﬁﬁ we 6zll for admissions, it ls& specifieally
provided that they shell bao ussd in the partiowlar lawsuli
but Qhéil not be ussble slsewhere. o I thlnk you have ﬁé framé

that part of your statoment pretty csrefully, too, Charllie.
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THE GHALRMAN: Hay I aek the Reporter why he leaves in

“the olause: Mand the answePs may be used in evidence to the

same extent as matters dlacoversd unde? the sald pules®™ Do
you not think thet would be ﬂ%ﬁ%ﬁéﬁ?il? inferred? You refer
t0 une ease in Galifornla, Whst holding 61d they make that
causesg frouble?

JULGE OLARK: Do you remember that, MNp. Hoope?

SINATOR PEPPOR: Isn't it‘ra&lly & resolution ef
referonce baock 4o the Heporter for submission of a subseuuent
draft, and can't we make progress by voting on that resciution
and latting him mske his revision in the 1light of this dle~
cusaion? ' |

THE CHAINMAN: If you arve willing 1o approve the pro-
posal here, %ﬁb}%@ﬁ.ﬁﬁ the peinsliple of eash one of the elements
here, =0 that we know what t¢ redrafi, that is true,

SENATOR PEPPER: That ls what the noticn smounts %o,
| THHE CHALRMAN: Are you resdy to vete on that? A1l in
Tavor of approving the subatance of t&a Reporter'ts proposed
amendment Yo Rule 33, which gunmuencee with the words "Suoh
interrogatories may relate® and goes dowm t0 the phrease “Orders
for the protestion of the psrties may be made ss provided in
Aule 30{b)", with the understanding that the Beporter will vew
vise the language, where neoessary, and bring us in an approvaed
dvaft, say “aye™; @@?é%@ég "no.* It seems ¢ ba osrrisd.

¥ou now have subaivision (b), in shioh you want to sdd
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ning sntirely new.

1ome G

JULER OLARE:  That 1z frue, yes.

THE GHAIREAN: what i it Hxplein the purposs of
13, hat is the ovil you are up ageinst, and how 40 jyou pro-
nose 0 Tix 449 |

JUBGE QLAREy I :‘f!éilfﬁiii*h@%”?% to say that thisg lsn't so
much an evil., I% 18 & new 1doa,

THE BHAINMAN: It iz undoubtedly an evlil, then.

JULGE GLARK: I thought this would be infroducing some=
thing that nlght be & 11ttle helpful. Frefessor Bundorland ﬁ&%l
spanking of the lporeacing use of affidavits. Uhis is practle-
ally seking the witness te maks what amounte to an alfldavly,

JUDGE DOBIZ: Thers is nothing in heve beoldes inter-
ropbories 0 witnesses, |

JUDUY CLARKS Tale La new,

JUpoR DOBIN:  The other is interregatories to partles.

JUDGE CLARKy  Yesn.

JIDEE DOBIWT Bo this ie the cnly thing in the Aulea
that spolies to interrogatorles o other than partles.

MA, LEMANK: Rule %1 refere to depgslilonsg of wilnenses,
50 this jJust throws in some new hybrid.

THE OHAXRMAH: This 1$‘te ask to submid inﬁ%@fﬁga%@?w
lag not %o 2 party but 0 an cutslder.

PEAY MOMGANT  That ls rlgat.

THE GHALAMAN: Without oross-exsmination. If he



1370 Ontario Street

The MASTER REPORTING COMPANY, inc. 51 Madison Ave.

540 No. Michigan Ave.

Nationai Press Bldg.

Cigveland

New York

Law Sterography ® Conventions © Genersl Reporiing

Chicago

Washington

5l

enawers them, you osan use them againet the other fellow Just
dike an affidavit.

JUDGE DONWCRTH:  And you can put them 1nto your own
witne us, {

THE CHAIRMAW: Yeus,

JUDGE DONWIRTH: With the fellows you ars in cshicots
wi W,

THE OHAIRMAN: Charlie, ere you suilty or not gullty?

JULHE QLARK: ‘That 1o frue, and 4% iz 2 goed thing.

HE CGHAIEMAN: How g0 you expect 19 be able properly
to use the ex psrfe affidevit of & person not a party te a
case?

JUDGE DOBIE:  without glving notice to the other slde

or anything: ,

THE CHAIRMANT Not a thing,

PROFEAROR BUNDERLAND!  You ean got those affidsviits
now, but they won't 4o you say good,

JULGE OLARK: That is true.

DEAN MORGAN: Thot 48 Just the point, isn't 1%,
Oharlie? | |

JUSEE GLARK: Yes. I want t0 nmoke them do some good,

THE CHATRMAN: He kn&w'iﬁ wag evil. (Lasughber) o

JUDGE DOBIR: The other side can't serve srossg infer-

. Toputoriss or anything.

3

THE CGHAIRMAH: Ho; they don't know anything about 1%,
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JUDGE CLARK: I supgested 2s & footnots we could nug

PROPESSOR QHERRY: I $hink it should be admissible on
eppesl, too, I think your court ghould get some of these.
(Lioughter)

THE CHAIREAN: what 4o you think of that, Mr, Reporter?
Do you wvanti o g¢ on the bloock and be ?&ﬁ@é on?

| JUDGE OLARK: Oh, I con see that a aplrdt of levity
ig involved here on & very serious propossl, and 1t ian't going
to allow 1% to be adopted, I think you had better pass it g&?,'
and I w401 Eriﬁg 1t back ten yesre from now and you will be
ready for it. |

THE CHAIRMAM: It is 1214 on the teble,

DIEAN MORGAN; You con sed vhat is golng to0 hapnen to
wy substdtute for 43, Charlie.

JUDGE CLARK: You have to chip awey 2t the stones.

THE CHAIRMAN: Does that oomplets Rule 337

JUDGE OLARK: Yes; I think so,

THE CHATRMAN: Before we tske up 2 new rule, I wint to
read s letter from the Attorney General, I don't know that &t
iz necesaary for me t0 read 1t. 13'13 & letter slgned May 1%,
which was Saturday, and 1t is @ roguest that we take up at this
neeting and pagé on a2 proposed oondemnation rule., You éaghﬁ
te know (maybe some of you den't know) what has been g@iﬁg Oty

A year op g0 ago, the Depariment of Justice prepared their Adea
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of a vondemnation rule and, you vemember, we sondemned 1%
Pourtosn o nothing besause 1t was pretbty nearly as Long as

the whole Federal Rulsa, I% pPoseeded on the theury that none
of the veguiar Federal prepedure Hules appliad wnless exprossly

ptated. We wented 1t the other way around, et all the Fedaral

 Rules would apply to condemnation onpes unlasy expreasly

gwcented, After - voted on fhat, I wrolte 14%ell, the Assls-

Lant Attorney Genersl, &nd told him wo were unsnimous abhoud

. that, Then I invited him to present snuther draft along our

11&@. ty theory was that there wasn't any use of our trying
to impose & eondemnation rule that the Government had  opposed,
pecauss they are prastically all Q@?@rﬁmgaﬂ sases, Ye souldn't
get 4% through the Court or anybody if we wers fighting w&th‘
the Government about i%. '

Monthe went by, and he dian't produee any drafy. lwr
subsonnl thes--Ha Jor Tolman and Judge Donworth and Judge QL apke-
started after him, and they have been after him tooth and nall
for some long time, Heecantly, wery recently, the Departnend
has gotten out another draft, snd our subeomnlttes has been
negbiiating with the Department on matters in which they were
pot apreed with the Departaent, B0 éa& 4 they oouwld iren
those things out and get & uniform rule that both our gub-
committee and the Department would be %iiliﬁg to take up.

T kept writing the ¥ajor that 1 4idn't want the general & g
mittee troubled with the condemnation rule, and 5%ill we knew



1370 Ontario Strest

§1 Madison Avs.

c

he MASTER REPORTING COMPANY, tn

7

540 Mo. Mishigan Ave.

National Fress Bldg.

Law Stenography ® Conventions © Seneral Reporting

Cleveland

New Yaork

Ghicago

Washington

50k

definitely that we had an asaord, thit there was a propoasl

. emanating from the Department that cur subcommlttee agreed o, ‘

o cng smanting from ocur suboommlttes that the,§e@art§snﬁ agreed
to. S0, up to thie minute (this letter was handed o me Just
today), I have taken the noal tion, %itﬁ@ugfgaﬂaﬂlﬁiag you
sbout 1%, that we hadn't seen any swoh drafe, (there isn's a
maa in this orowd who has seen Lt unless he 1s one on the oube
eonmlttes), and that we couldn't intelligently consider s aon-
dennation rule at thig;mgaﬁiﬁg.mntal w8 had seen the érafg:aaﬁ
had the lelsure %o exanmine 16, I theught that the subcommlties
cught to vy te get in sooord with the Depavtment and when
they had done that, that they should dlsseminate the draft and
le%t us oomalder 1t at our next meeting, whonever that wag--s
nonth or twe hence~-vhen we have to sonsider the RBeporterts
redraft that he is going %o bring to ua. o |

Now the Attorney General oomes in and roopestfully
urges that at this meeting considerstion alse be given to the
condemnation rule, I haven't yet geen 1%, snd I wasg tolg Fou~
terday by the Malor that there were some matiers yet in dispute
to iron out with the Department. My notion sbout 1% 45 thab
thic week we are golng to have to hustle to get through with
our mein- Jobuhere, that 1f the Department rule is agreed o %
by cur subcommlttee, it will be disgeminated among our members |
and then we can eonsider 1t st oup nexys meeting. There is Just¢

58 §o0d a chance of lis belng printed and aletributed t¢ the
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bar Tor suggestions as 1t 1s thet our own other amendmente
cahall be done that way. I don't see how we oan take any othor
view, | | _

I thought I would %911 you what ho sgald sbout 1t

SEHATCR PEPPER: Wr. Chalrman, presunably whet the
Attorney Gemeral is doing, naturally, ie pressing for proupt
&@ﬁiﬁﬁ; but alao, prosumsbly, he 1s not expeoting ns 6 pass
upon this budy of condemmation rules and subult them te the
Court hefore we maks cur general report.

THE CHAIRMAN: He dossn't ask that.

SENATOR PEPFER  If he doesn't sk that, then 1t sooma
%o me our propey response to him 1s that these are being siven
or will be given consideration with the other matters that we
have befors us and that we hope t0 embody our retommendatlons
on all the Rulss, inoluwding the condemnstion rules, I don'g
fee how he ssn expest we to make a sepsrate repert An advance
of the other, and wo oan make jJust as mush progress with the
condamnation »ule by waiting for o discussion untll aftor the
dlessmination of which you spesk,

THE CHAIRMAN: That 1 all right, exgept that 1t does
one thingy It ?eég@etiullg informa the Attorney Genersl that
we osn't acnsider the rule at this meeting, ss he has asked.

SENATOR PEPPER: Don't you suppore 1% le quite
posalble that he thinks of this mesting Just as an laolated
meetlng snd that AL we don't a0t on thenm this time, they will




Bl

go over indefinl tely? | ‘
THE GHAIRMAN: Very likely.
SENATCR PEPPER: If he is assured that whon we
- #epsrate, 1t 1s only %o recess unill we reasgemble at an early
date to paes upon various matters, snd that we will give them
the right-of-way at that time, he will be satiafied, don't yon
think?

1370 Cntario Street
Clevetand

_ THE CGHAIBMAN: He will have to be. I don't see how
there ls any escape from i1t. You ses, the fact is that the

51 Madison Ave.
Mew Yotk

Depertment has been running along for months and months and
monthe withouts produsing any nrogregs, and now, right at the
1ast minute, in the midst of a meeting, they suddenly dump tils
in owr lap and ask ws to consider 3¢ st this meeting. I don't
think we can do that,
DEAN MORGAN: we won't gain eny time now, Mr, Hitohell.
THE GHAIRMAN: I will write him and tell him that asg

The MASTER REPORTING COMPANY, tac.
Law Stenography @ Gonventions © Genera! Reporting

goon &g thig draft is ready, 1t will be dleseminated among the
membors and that 1t wA1l1l be taken wp &t our next meeting, which

Chicago

should be in time to have 1t dealt with this yesr by the Court,

540 No. Miehigan Ave.

That is the boat we ocsn do. Heve it 18 Wednesday, and we
haven't yet seen the draft. |

KR, TOLMAN: Mr. Chalrman, I think I ocught to tell you
what happened tedsy, to bring you up to date. I told the

National Press Bidg.
‘Washingtor

acting head of the Department that 4t wouldn't be possible for

us to act on this ruls at this woek's session, His anxiety in
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vogard to thils matber 1s based on & very resl orisis as far 88
hie offioe i concevmed. ALl that he wants, of course, ia thag
g9 really sveed up the oonsiderstion of his'ru;ﬁ &g nweh as
peasible. I think there 42 no ssrious %ﬁ&ﬁﬁiﬂﬂ\1§f$§ I think
there iz nothing but a very, very few points in whieh the mode
of sxpression hag %o be dhanged. IT a letter goes %o the
Attorney Genewal without some promise that we w1l 20t on 4%
pretiy goon, 4t leaves him in some dlstress. I he knew that
gggé*ag soon as the Department and the Gomnltlies smresd upon
a form of rale, 3% would be dlateibuted snd we would act on 4%
(this is what the head 9ald to me) s0 that when we glve our
other rulsas to the Suprems Gourt in Qotober (he hag o notion of
Covober An bis mind), the condemnation mle can ba submd thed
aleo, he gan suffer his dlstreas for a 1ittle while 1&ng§?;
The distress aviases from the fact éhﬁg-ﬁhgra ig & very lavye
amoun® of money pald into scourts in the condemnation sases,
wirtdeh he san't disposs of %@ﬁ&ﬁ%@ he san't digpose of the aases
under the Conformity A9t, Heo oan't 4o 1t in any reasonahle
time. He thinks that under these Rules, 4%, 1lke all other
éalag# they ap;l? to pending canes, he pan ﬁl@&ﬁ 4p hisz mess, op
he is very hopeful of oleaning 1t up, in short eorder.

THE GHAXREAN: If we assuve hio that 1P we ged his
draft in the very near future, we will des)l with 1%t in time
86 thut the Jourd will have an ooportunlty to present 1% $o

Gongrees on Jaauary let, thet is all he oan esk, bsoause that
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iz 211 we can 40, anywey.

ME, TOLHMAN: 490 4% osn be prosonted. The reanlts
aculd be presented to the Uourt and our amendments could be
progonted 0 the Cowrt in 06 tobar gheg'%hﬁy resonyene, and ihe
Lands Division has definltely come 40 the gonslusion that the
date when all of these amendments go inte offect could be ade
vanued by & joint resolution of Congress, » ' /

MR, HAMMOND: How sbout the mattor which Judge
ﬁﬁﬁ@ﬁ?iﬁ.ﬁénﬁiﬁﬁﬁé tast night wvhen we were talking? He thinks,
I bslleve, that sven after we are %ﬁ?@ag& with the sendemnation
rules mnd after the oowrt has locked at them, they oupght to go
to the bany like the resi of our Rules.

THE QHAXRMAN: X think 5@ is right.

CHR, TOLMAN: But when will our Rules go to the bar?

TAT OHAIEMAN: There ig & problem theve. Te Court
is geing to adjourm, I suppese, the first wesk ln June. The
Reporter has the job of making the final draflt of thése pro-
pogsed smendments, plus hls notes, whioh sre as importent to put
up 0 the Court ss the rest of it. ‘Then thls {Jommi thee has o |
1o0k =% 1% again, 'We cen't have it Just put inte ths UGours
without having these warlous proposals in blaok and white agelin,
We are not going to be sble, of evurse, 0 recelve and vonsldar
the Reporter's naxt report sAnd the deteils In 4t untll after

the Supreme Court has adjournsd. A8 soon a8 we get them from

‘the HReporter, I shall communiocate with you, and I hope that
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we can have & mesting in Junsg, for instance-~the latter part

of June or the early part--1f be osn got his work done in two

or thres weeks., We hold & meeting, say, in June, snd thers we
say these Rules sre all right tentatively for dlstribution to
the bae with the notes. Then I go to the Ohief Justioe {op
bunt him up vherever he is) and say that we should Yike to have
pernission of the Conrt to print andidissenlnoate these Rules fo
the bench and ber, not as ?éu? Hules but as our tentative
a?&ft, the way we 414 before. I don't know just what the
Chief w11 do shout getting that consent. He mey have to
dlstribute coples 0 the Judges around at thelr vacation points
and ask, "Are you willing to heve these at least printed and
handed out?® If he can’t do thad, we ocan't even get them
printed and dletriduted, and g%,?ﬂtﬁ an end to the 1dea of
having thes presented in Congress in Janusvy, booause there is
ne uvse of distributing them unless we give the bar two or three
monthe to consldsr them and to come back with some resolutions.
I hope that the Gouwrt w11 be able to glve ug geﬁmisaieﬂ during
the early summer to print them aﬁé distribute them. The law
yera will be out fishing and one %hiﬁg and another, =nd wo may
not gat thelr suggestions in until maybe late ia October, and
we shall have Yo move prebiy fast to get the final draft ouk
for submission to the Court. They héve te have about & month
or six weeks Yo declde whethar they ﬁixi promul gate then ané
lay thenm bafore Uongress J&nﬂazy 18%, That iz the situatiocn, as
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far as I osn spell 1t out.

BEHATCR PEPPER: Mr. Chalrman, wouldn't it be in line
with what Major Tolman says is the hope of the Depsrtment if
we were to reply to this communleation by daying that we yere
propesing g&?% %Qﬁﬁiﬁ%?&t;ﬁﬁ te this &atéa? and to smbody
our reccmmsndations in owr forthoomlng report to the Court?

It seems Lo me thet is proper, and that ie all we need to aay,
fen't 4t, Major?
MR, TOLMAN: T think 1t i@, yes.

SENATOR PHPPER: Ve make 1% clear then that wo ove
pelng 1o astk.

MR, TOLMAN: I think it would be unfortunate ¢ nen~
ticn the date of January 1st, because they had hope of an
sarlisy dats.

SENATCR PEPPER: Don't say anything about i1t, but Just
say that we were proposing 0 glve careful gonslderation to
this matter and to embody suf recommends tions in cur forthoom-
ing renort to the Jourt,

JUDGE DONWORTH: You mean our fortheoming tentative
rapert. , .

SEMATOR PEPPER: It is a report that we can call &
tentative report, but our fortheoming report ia a report that
we expect €0 make in advance of our request to the Court for
leave to disseminate the maeterlal for the eriticism of the

bensh. and bar.
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THE GHAIRMAN: ¥e ocan sssure hin that we are net golng

e Lenve hils condsmnation rule behind.

GENATOR PHPPER: Thed 18 1%,

TR OHATRMANG That 4F he gets 4% in pretdy peonptly,
wve will see to 4% that it goew along aa qaigkiy‘aa our othey
proodaale 40,

SRNATOR PEPPER: That s i%.

THE OHAIRMAN:  Say nothing about the quiokness thay
wa are golng 0 pet the other work done,

JUDGR OLARK: May X make this suggestion? It ssemsg to
me Lt would bes Just a little bis wifortunate o suggast that he
should be gotbing his rale in. The rale is really before us,
and I think vreally great @%@gﬁ&gg has been made. I have bean
on the subeommittee, and I have the draft here. I don't believe
that we are very far apart as 0 the form. I don's really
think 1t 1g quite falr 10 suggest the rggg§%sihiliay g up %o
him now. I think 4t 43 rather mutaal. We are gatting along
protty well. Haere s a draft that I find protty goed, and
therefers 1t would seem £0 me not fo--

THE QHATRMAN (Inﬁe?pﬁai&g}: Well, I will soften that
W '

- JULGE OLARK:  Yesa. ,

THE OHAIRMAN: What I had in mind i that the Depart-

ment has had more then a year now affer we rejlectsd the

criginal draft, to do something, and 1f they hadn't been prodded
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pretly hard by ocur subcommittes, we wouldn't have had anything
et |

JUBEE COLARK: I think that is all true, but they have
been swlnglag into high sposd now; thsy have done pratby well,
and I wouldn't rmun eslt An the wownd, 80 to speak.

i%%?* CHATRMAH: I w211 soften that.,

HE., ROLTZOPP: May I say » word about that matier, Hpe,
Ghalrman? '

1% had bheen the hope of the Department, in view of the
fast that there is a g§@&% deal of wrgenoy to expeddte conden
natlon proceedings {of vhish theve ave many thousands all over
the country, arising largely out of war activities), that
possibly this Committes sould submit the condempation »ule in
advanoe of 1¢s gensral report o the Cours, and then, if the
Court approved the rules, we could gﬁsai%iy seoure gpedial
legislation 1o meke them effeciive imnediately, without golng
tiweugh the long process of submission required by the 1534
Aot

1% 1o ny vnderstanding that the Lands Division and
your suboomulttee are in sccord now, Thers $&§-§§ semé differ-

enses of phrasetiogy

¢ and on thoss I am quite sure the Lands
DBdvigien g;ll ¥ield to the gentlemen  of your auﬁéeméizﬁa@.‘
There is an urgenoy, because there are thousands of
aeﬁé@mnatiéng procesdings pending,. Thay are subject to the
Conformity Act, the Torty-elght states having verying
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progedures and some gtetes having a nunber of 4ifferent pro-

‘eedures for different kinds of proosedings. That is the altua-

tlon so far as the Department is ooncerned.

THE GHAIRMAN: You wouldn't expeet 0 apply o
Oongress for & Jjoint resclntion te adopt them, You wonld undepr-
sband, of acurss, that the Gourt would have the rule submitted
ang epproved, and then 1t sight bs wp to the 6@&%@%@3, it you
got loglelation, to allow the offective date to0 be advonoced.
You are not proposing Just to get a statute énacted, are you?

Hi. HOLTZOPP: Owr thought was that if the Coursg
adoptad and promulgated the condemnation rules, then with the
Court's permission we ¢ould apply to the Uongress to provide,
notwl thetanding the provisions of the Act of 1934, that these
rules eholl besome effeotive immediately.

. JUDGE DOBIE: You a0 went 8 spesial statute from
Uongreass, then.

., HOLTACFF: Yes, we d0; otherwise these rules
couldn't take affect until the slose of the session of the
Gongress beginning Junuary 1, 1944, which would completely de-
feat our purponss. We believe that Af the Gourt adopted the
rule snd had no objectlon to owr applying for sueh legislation,
we could probably secure 1t, | |

THE CHAIRMAN: You would want the Gourt to promulgate
the rule b@féraﬁJénﬂ&ry 1, to make an order praéalgatiag then

and ordering that they be lald before Uongress January lset.
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Then yé& could step in in November and have the exleting legle-
:lation shanged eo they ﬁﬁala bacome. overative g@ﬁa&f, Is
that 117
MR, HOLTZOPF: FPreoisely. ue will have to Poquest the
ehange in the existing l@gislati@a by the gégs&ga of & spseisl
bill op speelal Joint ygg%l&ﬁ&&a applying %o these partioular

‘rules, to the effect that notwithatanding the general legle-

latlon, these rules shall become effestive immediately. That
w&aréhs thought we had in mind, 1f that was agreeable %o the
Commi ttee and to the Uourt, |

| THE CHAIRMAN: ve will write the Attorney Genepal and
state thet we obviously eouldn't consider them a% this mesting,
that we have never seen them (end we can't do it very well un-

lesgs we have had time to atudy them), that we have ocuwr hands

full with these other problens here, but that we will consider

then at owr next meeting, whioh we sxpect to hold very asoon,
and aspure him that then they will be glven asﬂaiée?atiaﬁ ané
put in such shape that they eéﬁ be reported to the Court in
full. You can iron out the rest of 1t in the Department with
reapest 1o the resolutions and one thing snd another,

MR, HOLTZOFF: “hank you very much,

v+« The meeting adjourned at 6:70 p, @, ...

YAAATID WA =1 v
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