VOLUME %7

PROCEEDINGS OF
U, S. SUPREME COURT ADVISORY COMMITTEE !

ON RULES FOR CIVIL PROCEDURE

Tuesday, November 19, 1935

-

SMITH & HULSE
Shorthand Reporters
1742 K Street, N.W,

Washington,D.C.




Rule 84,

"

¥

"

"

it

Rule

"

n

85.
86.

87.

88.

89.
90.

91,
92.
93.
94.

95.

96.

9?.

98.
99‘

100.

101.

n?l@g'

INDEX TO VOLUME 7.
Testimony and Evidence (continued] Page 1769
Altornate JuUrors = = ~ = = = = = = = = 1786

Juries of Less Than 12 -- Majority _
Verdict = = = = « - - e m e o= owow == 1798

Submission of Interrogatories or i
Issues to the Jury = = -~ = = = = = « -« =1794

Reservation of Decision on Motion

for Directed Verdict = = = - = = =« - « -1839
Instructions to Jury; Objection - - - « -1867
Reference to Master -- Exgeptional,

not Usual - ~ - = ~ = - - - = = - = - «1902
Proceedings before Master - - = = = - - ~1903
rowers of Master - = - - = - = - - e - = 1904
Form of Accounts before Master - -~ - - - 1905
Former Depositions, ete., an be -

used before Master - ~ ~ = -~ = = = = « =1913
Claiments before Master Examinable

by Him = - = « - - - - om o= o= - o= w 1916
Master's PFindings -- Objections -~

Judgment Thereon - - =~ = = = =« = = = « 1919
Appointment and Compensation of -

Masters - = - = = = = = ~ = = = = = - =1945

JUDGMENT AND APPEAL.
Form of Judgment ~ - =~ =« = = = = =« -« « =« 1950

Judgments -- In Favor of and Against
Various Parties and at Various Stageg ~1956

Control over Judgments =-- Motiom for
Rehearing and New Trial ~ - - = - = - 1964

Declaratory Judgments ~ -~ - = = = = = «~ =2018

Judgment for Deficiency in Foreclos-
ures, @fc. = = - = = = = = w - - - - = 2028

4
e




Rule 103.

i}

n

104.
108.

INDEX T0 VOLUME 7 -~ continued.

Costs = = - = = = - = « ~ - - - Page 2031

Pindings by the Court = ~ - = = = = =~ 2041

Appeal

e e - - -

- ve W wm -vh - e e e ”2686

M e Wy W




17R0

z

Budlong

MEETING OF U. S« SUPREME COURT ADVISORY COMMITTEE
ON RULES FOR CIVIL PROCEDURE,
Conference Roon,
U. Se Supreme Court Building,
Washington, D. C.

Tuesday, November 19, 1935,

The Advisory Committee meﬁ at 9:50 o'clock aym., Hon,.
William De Mitchell presiding.

E RULE 8ly, TESTIMONY AND EVIDENCE,
(Continuation of discussion.)

Mr. Mitchells When we adjourned last night we were
discussing a mere matter of form, as to how we would express
this exceptlion matter. I think we have chewed that over
enough. Can we not leave that to the Reporter now, and come
back with the revision and chew it over again at the next
meeting?

Mre Loftin. I make that motion.

Mrs« Dobie, I second the motion. -

Nr. Mitchells It wlll be so understood unless there is
objection.

% Now we come to the last paragraph, dealing with the .
gappellate court. It 1s a sort of a delicate subject to put in

& clause like that, but we are confronted with the questlon of




whether we shall say anything expressly about whaﬁ appellats
courts shall do. We discussed that in a general way at our
first meeting, and adopted the principle that we were to deal
with procedure in the lower courts, and we had no jurisdiction
to deal with the appellate courts; but we gave a liberal

interpretation to what was meant by lower court rules, and

“zi.we included in'them everything that the district courts had,

even though it formed a basis for appeal, to carry the rules
affecting all sorts of practice and proceedings in the disw-
triet court or in anticipation of an appeal so long as they
were in the district court.

That was the principle we adopted. You were not there
(addressing Mr. Sunderland).

Mr. Sunderland, No, but I think that is a sound
principles

Mrs Mitchell, But we did not have the right to go into
the appellate procsdure. When we came back I wrote out a
atatement of the various principles the committee had adopted
and submitted them to ths courts I am sorry I 4id not bring
that oorrespondence with me. I stated the thing rather
slaborately in that‘letter,and got back one stating that the
court was in accord, at least se far as it had goﬁe into the
matter, with the principles we had adopﬁeda I think myself
1t would be unwise to put any statement here that an appellate

gourt shall or shall not do anything.
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the equity rule dids That 18, we are going to draw back from

]
5,
W, #

one of the most important practical subjectsnef_procedure; and
I think it would be rather too bad not to go as far as the
equity rules, at least, have gone.

on not qulte the same subject, but a subject a 1ittle
similar -~ namely, evidence == somewhat the szame difficulty
arises. I have been troubled, myself, as to whether, by
establishing a single action and then definitely running
away, so to apeak, from any réference to evidence, we would
not leave the subject in a worse situation than we found 1%,
because there has besn & considerable approach to uniformity
in the equity system. The danger 1s that we now do away with
the equity system, so to speak, Into our ane civil action, and
we may upset a very desirable trend., I think 1t would be
unwise for us to sit down now énd say "This shéll be the law
of appeals, and this shall be the law of evidence"; but I
wonder if we cannot, where the thing =zsems slmost staring us
in thé face, 80 to spesak, make whatever statement seems to us
appropriate in the limited area we are then touching; and, of
course, if the court thinks we have overstepped the somewhat -
shadowy bound tﬁat there must alwaysrba in this sort of s
field -« that 1s, between matters of appeal and matters of the
district dourt proper, or matters of évidenee and matters of
procedure == 1t can say 80} but‘it would seem to.ms, on the

whole, better %o do that than to draw away back from the

subjects




| desirable system, and r eferring particularly to patent law,

' not exactly the same; I mean, appeals and evidence == I ask

On the matter of evidence == and, of eburse, the two are

you to note the letter of Mn.. Wiles, of the Chicage bar, back
on page 7 of the commentss He wrote éuite a long letter; but
I was rather struck, in reading it, by his expressing the very

the present
fear to which I referred;, that we were going to ups&t; rather

but gensrally to the equity system.

Mres Mitchells What rule oflequity would he have reference
to in the case of evlidence? Will you mention that for me?

Mrs Clarks He did not refer to any specific ruie. He
just wanted no rule which would make a State law of evidence
applicables You will notlce that Judge McDermott suggests
that, but this gentleman did not want that type of rule.

Mrs Dobie, Mres Wiles' letter was limited to patent
cases; was i% not?

Mre Clark. Yes.,

Mre Dobleys He says that the patent lawyers knew 1t, and
it had become falrly well known and pretty well settled, and
if you undid all that you would have to start afresh againe
I understood that was applicable alone to patent cases,

Mre Mitchell: I think the Reporter has a good point in
the last paragraph in Rule 8li. In the first place, the equity
rules which the court has power to enact as applying to all

courts abntainﬂ the rule that a reversal shall not be had for




"*. are adding something in a common-law case that under this

s

an ;ghaterial error in the omission or exclusion of evidence.
Now,~comhng to make unified rules, the statute says they shall
be for the distriet courts, If we leave out any refefénca
to the subject ws are possibly affecting the type of case

| which 1s of equitable cognizance, in which the court, under

powef to make equity rules, deals with appeals, and yet we

statute we have not authority to put in.

I am wondering if there is not a Federal atatute about
immaterial errors on appeal ﬁhaé 1s broad enough to cover both
law and equity, and which will make this sort of thing une
necessary, In other words, we could state right here:

"Nothing herein contained shall modify thé rule 1laid down
in section %0 and so of the statutes" ~e

And thgre you would have this whole thing covered,

Can you point out any Federal statute on the subject?

MreDodges Do you not think we have the power, under
seetion 2 of the Act, to go just as far as the Federal equity
rules go? There 1s no limitation of courts in the second
gsection, and the court is given the power te unite th§ generai
rules prescribed in equity with those in actions at law; and
it seems to me it was meant that the court should go as far as
the equity rules now go.

Mr. Mitchell. I supposed under the power to make

equity rules they had cem@léﬁﬁipewer to control all the




b Olney agrees with that,

- practice and procedure in appellate courts relating to

equitabie casess
Mrs Dodges They are now authorized to unitethose rules
with the rules at lawy ;
Mr. Mitchelle With respect to the district courts.
Mrs+Dodges Noj thofe is no such limitation. As a matter

of stétutory construction, I should think that was true. Judge

Mrs Olney. I have not thought of it before, but the
language of the Act would seem to go that fara

Mr« Donworth. Why is not the suggestion of the Chairman
exactly what we want? We do not want to make a rule and we
do not want to abrogate a rule on this points Why not use
some such languagé a8 that ==

"Nothing contailned in these rules shall be held_to abrogat
this clause" -w

Or something of that kind?

Mr. Mitchells I doubt 1if, on reflection, Mr. Dodge
will stick to his point. Section 1 refers to actions at law,
and 1z limited to distriet courts. Then it says:

"Section 2, The Court may at any‘time unite the general
rules prescribed by it for cases in equity with those in
actions at lawa”

I think the fair inference 1s that it is talking about

the rules of the distrioct courts, because its power in section

]




1 1s limited to the dlstrict courtss

Mrs Dodges Sectlon 1 1s limiteds If you made separate
rules for actions at law of course they would have to be
limited; but by section 2 Congress seems to_me to indicate an
intention not to ﬁavs a residuum of these present equity
rules left floating in the alr, but to authorize the court to
consolidate those rules as they stand with rules for actilons
at lawe

Mrs Mitchells Then 1s it your opinion that you have to
go the whole way or not at all? -- that under this second
gsection the court may make rules for practice and procedure in
all caseé in the circult court of appeals?

Mre«Dodges HNos I would not go as far as that; becsuse
there 13 very little in the equity rules shout appellate
procedurs; but ha e and there, where the matter is closely
involved with the district court, there is a reference to
appellate matters; ahd to that extent I should think it
might be contended that we were authorized to go.

Mrs Olneys Nrs Chairman, when I read this rule it
seemed to me that 1%t was limlited in one sense simply to
appeals; bubt the same principle is applicable to review by
motion for new trial or otherwises Instead of referring to
the appellate court, if we simply say that ==

“Norjudgmant shall be disturbed on review by reason of

the failure to admlt evidence " we




We have gone about as far as we can.
;;g% Mr. Clarks I ought to say that Major‘Tolmgn gave me
&‘suggestion along the line he made earlier, of not disturbe-
ing the judgment; but I must say that personally I would
rather take the squity rule, because I think 1t establishes
an important point with reference to the power of the courts
That is thé reason why I took the equity rule just as 1t wés~~
not that it was the best form of expression, but there is an
expression that the court made in connection with the squity
rules, and if we do not carry 1t over we have not covered the
whole extent of the equity rules.

Mres Olney. If we should use the general expression =e

"No judgment shall be disturbed on review" ==

The language would cover the appellate court as well
as the lower court.

Mrs Clarkes I think 1t would« Your language is rather
broader than the language Major Tolman suggesteds

Mre Olney. And the point I make 1s that the same
principle should apply to a review by motion for new trial,
or anythlng of that sort.

Mr+ Lemann, Have you the language of the statute?

Mre Clarks Yes; it is oppoaite Rule 100, The later
rule here, Rule 100, i1s "motion for new trial", and in that
rule I have incorporatesd theblanguage of the atatute; and on

the lefthand page appears the statute. It 1s 28 U.SaCe, 3914
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. that coevers it, and we do not have to worry about our power

Mrs Mitchells That covers the point. We have a statube

to affect appellate procedure, We can state explicitly here
that no error in the admission or exclusion of svidence shall
be ground for a new trial or for disturbing the judgment unless
the court shall £find that material prejudice would result from
an affirmancs, We can say that ==

"Nothing herein shall affect the provisions of section
28, UeSeCes, 391",

And we have the equlty rule in substance theres

Mrs Wickershama Do we need even that?

Mrs Mitchell. We ﬁa not need to say anything about its

MreWickersham, Noj; it seems to me 1t 1s covered entire~
ly by the statute; is 1t not?

Mre¢ Sunderland, You ought to call attention to 1t. Do’
you not think so? (Addressing Mre. Clark.)

Mre Clark, I certainly do. I think we not only have
the power but we ought to exercilse it, and it will be
unfortunate if we do note.

Mre Mitchells You think you have the power to regulate
the proeedure in appellate courts?

Mre Clark. So far as it really depends on what has
happened in the trial courts I may say that thls question is
going te affeot several sections along here. It comes up,

of course, here; but what are we going to do with the findings
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of the trial court, and the bill of exeeptions, and so on?
Several sections along through here are going to present this
issue. Possibly you would like to look at them all before
you pass on this one.

Mrs Wickershams But thils is a specific mandate to the

- appellate courts This is not a question of preparing the

record for th@ court of appeals, but it is a rule of decision
for the Federal court. You have that ruls of decision in the
statute, Why need you repeat it here?

I go with you as far as extending to the full the power
to control all the proceedings leading up to the argument in
the court of appeala; but when it comes to a rule of dscision
of the court of appeals I do not think we have any right to
touch 16, |

Mra. Sunderlands If we do not say anything, do we in
effeéﬁ drop out the equity rule, which is what Mr. Clark has
incorpératad? |

Mra Wiekersham. - This statute we are talking about
covers both law and squitys

Mrs Sunderland. The atatute 18 common~law cases, 1s 1£ﬁ
not -« cases tried by a jury? Section 391 refers to cases
tried by a jury. |

Mre« Wickershams Well, yes,

Mr;,Sunderland;:. Nowy; on the equitﬁ gide it is handled

by rule,
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}éppeal"s That is the word that was used in equity cases at

'>out specifically the word "appeal', and just say that in any

=,
AR
e
i i
g

Mr. Mitchell. The statute says, "on the hearing of any

the time this statubte was passed.

Mrs Dobies . Then it says =«

"ecertiorari, writ of error, or motion for a new trisl,
in any case, civil or criminal."”

That is broad snough to co#er, I think, both law and
equitye. |

Mre Mitchells I sympathize with the suggestion that we

may mention the statute there; but General Wickersham is

clearly right in saying that if we do not deal with the sub jeot

we do‘nét repeal or modify a statute that relates to 1it.

Mrs Lemann, I understood you only thought it a matter
of emphasis.

Mre Clark, Of course we will not repeal the stétute} and
we will not repeal any statutes, according to the plan here,
unless we note that we have done sos I suggested later that
we do all our aupersed;ng éxgrossly, not by inference, That
is true,

Mre Lemann. Then the only point is one of emphasis; is
it not? I was wondering whether it would console you, and
be approved by the commlittes, to pubt in some language that

would largely use the language of the statute; perhaps leave

cagse ==

' ¥
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"the court shall give judgment after sn examination ef
the entire record, without regard to technical errors,
defects, or sxceptions which do not affect the substantial
rights of the parties.” o

Mrs Clarks That is already in Rule 100.

Mre Olneys Does not that cover this? This 1s just a very
special case, and a comparatively unimpoftant case == unimport
ant instances of errors.

Mre Mitchell. Let me make a auggestiq? heret: Change the
paragraph we have been talking ébeut to reaé\as follows:

"Eyrpor in admission or exclusion of evidence shall not be
ground for a new trial or for disturbing é decree” «w

Mrs Dobie. "Judgment” is better there.

Mr., Mitchelly I do not say anything about "appeal"
hers ==

"inless it clearly appears that material prejudice will
result therefrom” -« |

Mrs Donworth. "Has reéulted".

Mrs Mitchells (continuingz)

"has resulted therefrom, in which event such further
steps may be directed as Justice may reqﬁire‘"

Now we are not saying anything about any court:

"and the provisions of Title 28, Sgstion 391, U.SsCa,
shall remain in full force and effeetgﬁl

Mrs Clark. That is practically Major Tolman's suggestion-

i




2? little different wording, but the same idea.
B Mr. Doble, I think "judgment” is a better word than
"decree" there,

Mre Clarke Yes.

Mrs Mitchellg- I mentioned new triasls, toos

Mres Clark. If the statute 1s referred to later in
Rule 100, it would not need to be referred to here, although
"I suppose it would do no harme. As Rule 100, which deals with
new trials, is now cast, it refers to, and in fac£ it quotes,
the statute.

Mres Mitchell. My point 1s that by changing this, and
making 1t so broad that it applies to appellate courts, if we

have power to make it apply, we go as far as we can without

| purporting to claim the right to affect appsllate procedure,

and we dodge the question in this seetion anyway. We will
meet it in the others as we come to it.

Mre Dobies I second the Chairman'’s motion, and I think
it is germane here, Heye we are dealing with evidence, and it
does not hurt to keep calling the court's aitention to it

Mrs Sunderland. Will you read that again?

Mre Mitchelly I will read it again:

"Error in admission or exclusion of evidence shall not
be ground for a new trial, or for disturbing a judgment,
unless it clearly appears that material prejudice has resulted

in which event such further steps may be directed as Justice
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ﬁ}s——mé.y requizzgi

Mra~8undefland, I think that is very cleverly put.
Mre+ Dobien Then you want a reference to the old
statute, _

Mrs Mitchell. The Dean thinks that had better come in
ailater section, 8o I have omitted thsat.

Mrs Clark. In Bule 100 we slready have that. If it
comes out of Rule 100; we will come back here. Rule 100
is on new trial, anyway.

Mr« Tolmans: I should like to suggesttg;:thia point has
been decided in favor by the United States Supreme Court in
BarberrAsphalt Company v. Standard Company, 275 U.3s, page
376, at page 381, If involves Rule 75(b), about writing
out the record in full or narrative form, which was a rule
couched like this to govern distriet courts onlys The point
wag railsed on the appeal that that rule did not bind the
cireult court of appsals., Mr. Justice Van Devanter said that
it did, that it applied.

Mrs Lemann, What was the page referende there?

Mres Mitchelle 275 U«Ss, Barber Asphalt Company v.
Standard Company, 376, at page 381,

Was a motion}made about that amendment?
Mrs Olney. I move the amendments
Mrs Doble. I second the motion,

(The question being put, the motion was unanimously
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carried,)

Mrs Clark. I suppose it is a wrong note to be suggest-
ing a rule or two on competency of witnesses, We have done
quite a good deal on evidence in the way of depositions, etc.

Mr. Mitchell, Let us reach that when we come to it

MreClarks I have not put in any rules I put a foot notd
in here on thé next page, you will see,

Mr. Mitehsll. I pubt that up to the Court, toos I told
them that 1t was the general sense of the committes or ime
pression of the commititee that ﬁs had complete power over the
practice reapeetihg the medes; manner and method of taking
testimony, but that we could not deal with the ordinary rules
of evidence as ﬁo the competency of witnesses or competency of
evidence; that that would open up the whole subject of rules
of evidence; and I got back an osks on thaty

Mre 01ney¢' There 18 all the difference in the world,; of
course, in the importance of rules of evidence, betwesen a
trial by Jury and a trisl before the courte The rules of
evidence may be veryjimpaftént in a trial by jury, but when a
case 1s tried before the court they are, or ought to be; com§4
paratively unimportants Out in California we have had at
times the most absurd rulings in the way of applying, in trials
before a court, exactly the same rules of svidence in all
thelr strictness as in trials by jury. There 18 a marked dis~

tinction in principle between the two cases. I do not know
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whe ther or not it can be covered, or whether it is worth
while, I just make that point, because that evil has devele

opeds
‘Mre Mitchel. It 1s probably coversd by this fuls,

unless material pre judice has resulted™. When you are

"éealing with the court, the admission of prejudicial evidence

would not affect the legal mind, It might have affected a
jury; so I think it is pretty well covered.

Mre Olney. I think that is probably true.

Mprs Donworths Mre« Chairman, on the question of
exceptions, I understand we are passing this to conslder the
whole question of exceptions together, and it comes up in
different rules. Is that so?

Mres Clark. Nog I do not think so. Later on we take
up objections to the charge to the jurys That is a special
points I Yook it that now I was to struggle with this |
language again,

Mrs Olney, All righty

Mr, Mitchell, A lot of suggestions were made, and
the Reporter can take that clause and consider it in the
1ight of the suggestion, Mr,Cherry has‘made some sugges=
tions that seem helpful alcngvtha line that exceptions need
not Be taken, not really saying whether or not they are
abolished, but jJust that they need not be taken. It is all

a matter of expression, We have &1lnagraeé'en the substance;
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that it 18 not necessary to note them any more,
RULE 85, ALTERNATE JURORS.

Mrs Mitchell, Rule 85, ‘

Mre Clarks There are two or thres rules here with
reference to jurorss The first is this rule for slternate
73%\ Jurors. The rule with feference to jurles of less than
twelve [ take 1t must be limited to agreement, and that is put
in &8 limiteds In this one we did not make thst provision,

Mrs Wickersham, One 1ittle thing, Dean: I notice that
in some of the rules you say an action may be tried "with”

a Jury, and 1n%thera the action may be tried "to" a jury. I
think the phrase ought to be uniform, whichéver is adopted.

Mres Clark. On that point, somebody last night ~- I
think 1t was Major Tolman «~ did not like the expression
"to a Jury", or "to a court", and I suggeated "by" a jury.

Mre Wickershem. I simply make the point that it ought
to 5e uniform. |

Mre Mitchell, That is a matter of form with wﬁich ouﬁ

atyle committee can deal.

Mrs Clark. These are put in here as suggestions of
new practice which haa been rather generally urged.

Mr. Mitchells Have you seen the language of the Federsl

statute in eriminal cases? 1 drew that, and it has bsen used

in the Federal courts, and I was wondering if this rule might
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not conform to it.

Mre Clark, I have seen the statute, but I guess I didr
not look at it specifically.

Mr« Lemann. We ought to have the taxt of it here
opposite this rule.

Mrs Clark, I guess I should have done that, but I did
not call attention to its I am sorry.

Mre Doblie. It might be well to read that.

Mre Mitchells We have a Federal statute which has been
worked out and accespted byC3ongress, and all we have to do is
to strike out "eriminal cases” and put "civil cases" in 1it,
and it 1s safer to take it:

"That whenver, in the opinion of a judge of a court of
the United States about‘to.try a defendant against whom has
been fliled any indictment, fha trial is likély to be a pros
tracted one; the court may cause an entry to that effect
to be made in the minutes of the court, and thersupon,
immediately éfter the jury is impaneled and sworn, the court
may direét the calling of one or two additional Jurors; in ita:
discretion, to be known as alternate jﬁrors@ Such Jurors mﬁsti
be drawn from the same source, and in the same manner, and have
the same qualifications as the jurors already sworn, and be

¢§= Provided" ==

subject to the same examinatlon’ and éﬁéliéi
And here 1s the thing. You have so many challenges in a

civil cases Now, 1if you are going to have some alternate
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jurors,\gou must provide for challenges there, and you have
not done that:

"Provided, That the prosecution shall be entitled to
one, and the defendant to two, peremptory challenges to such
slternate jurorss; Such alternate jurors shall be seated
near, with equal power and facilities for seeing and hearing
the proceedings in the case, and shall take the same oath as
the jurors already selected and must gttand at all times upon
the trial of the ceause in company with the other jurors.”

Thot contemplates that they shall be kept together in
the same ways

"Th@y shall obey the orders of andibe bound by the
admonition of the court upon each adjournmént of the cour%;
but if the regular Jjurors are ordered to be kept in cusatody
during the triai of the cause, such'alternate jurors shall
also be kept in confinement with the other Jurors, and excep},
as hereinafter provided shall be discharged upon the final

submission of the case to the jury., If, before the final -

"submission of the case, & Juror die, or become ill, 80 as to

be unable to perform hls duty, the court may order him to be ol

dizcharged and draw the name of an alternaté, who shall then
take his place in the jury box, and be subject to the same
rules and regulatlions as though he had been selscted as one
of the original jurors."

That may be too much in detail.
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Mre. Wickershame You were dealing with a criminal case,
thoughe.

Mres Mitchell, It calls attention to the fact that you
have to provide for additional perempﬁeries, and that we have
not done.

My« Donworthe What 18 the number of that sectlon,
please?

Mr Miteheila That is Section [17-A of Title 28,

Mr. Dodges, Why do you have to provide for additional
peremptory challenges? He has ﬁhree now, Is not that enough,
whether you have thlirteen jurors or twelve?

Mrs Donworth., What was your question?

Mr;Ibdgeg ‘ The statute provides for three persmptory
challenges., Is not that enough, even if you have one extra
juror?

Mr. Mitchells. You are cubtting down your peremptories
in case an alternate is taken, There is no doubt about that,.

Mr« Donworth, By a fraétian of a man; that is all,

Mpe Dobies There is one point here that I like better
than thisf I do not mean to coriticlize the draftsman, of |
gourses In clvil cases, the alternate Jjuror may replace
a2 jJuror "who for any reason may become unable to perform" his
duties. In criminal cases, you limit it to death and illness
A man may be called away, for example.

Mr« Mitchelle We do not want any letting off of
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Zﬂ:ééy acﬁion, and leave 1t to him to say whether or not it is

1701

Fygégifgble.

Mrs Wickersham, It seems to me there are a good many
details there which you would naturally put in & statute
relating to erimin§1 procedure which are not necessary in e
rule regarding Federal proecedure,

Mra Mitchell, I suggest that Rule 85 be approved in
principle ~= 1t 1s all a matter of form -- and, with the
exception of this motion for one additional peremptory
challenge directed at the alternate, that the rule be approved
subject to revision as %o form later.

Mre Clark, Just a minute; I want to get it clear. Should
I take that statute mainly, or not take 1t?

Mrs Mitchell., It is not iIntended that you should follew
the statute; simply to get out of it any suggestions you can,
in the revision, as to forms

Mre Clark, I ses -~ and add one peremptory challengs.
Is that the idea?

Mre Mitchells For the alternate. That was the motion
made. Is there a second to that?

Mrs Dobieg I second ity

Mre Mitchells All in faver of adding one peremptory
challenge to sach side, to be used only againsf the alternates,
say "aye',

(The question being put, the motion was unanimously




carried.j

Mr., Mitchell. It i3 80 understood, without objection ==
that that section is approved in substance.

Mre Loftin. I make that motion.

Mr. Mitchells It will be so ordered unless there is
_abjections

RULE 86, JURIES OF LESS THAN TWELVE w=-

MAJORITY VERDICT.

Mrs Mitchell. Rule 86,

Mr, Wickershan, This rule authorizes parties to agree
upon a smaller number of Jurors than twelve.

Mr. Clark. Yes., Of course this is limited to agreement,

which 1s all, I take it, we could do nowj but it might hslr

in develeping the practlce.

Mr. Wickershame

Mro Mitchells

I move we approve thate.

Unless there 1s objection, Rule 86 will

be approved.
Mr. Olneys I do not like the expression "a verdict

or finding". You are using there, for the sction of a jury,

a term which i1s really striectly confiﬁed to action by a

court. Every announcement by & jury ié practically a verdict.
Mrs Clark, All right; I think that is a go§d ldea. The

reason we put it in is, you see, that in, I think it is, the

next section we have something we call a findinge
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Mrs Loftin. You t ake it up in the next section., This
will go accerdingly.

Mres Clark. Perhaps you had better read the next section
and come back to this, although I am inclined to think "ver-
dict™ is broad enough to cover what we have in the next
sectlonye

Mrs Olney. We always call those "special verdicta”
where they are on spéciai issues,

Mrs Clarke We have two things in the next one -~ spscial
verdicts, and answers to interrogatories, really.

Mr. Bunderland, I checked that ups That struck me as
wrong; but I checked it up with Bouvier, and I found there
was authority-for'that term as us®ed here, although it seems
to me it is better not to use it. It is certainly proper to
use it in this way.

Mre Olney. The bar looks upon a finding as the finding
of a court.

Mr. Clarke I do not think 1t would do any hurt to take
it out.

Mpe Mitchells I think it 1s a matter of form.

Mre Wickersham., You mesn in Rule 867

Mre Clarks Yess The rsason wavput it in was to cover
the things we nave in the next ruls, 87.

Mr. Mitchelle Let us pass to Rule 87, thens

oAy
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I shall give way to the verdict on the special issues if they

RULE 87, SUBMISSION OF INTERROGATORIES
OR ISSUES TO THE JURY,
Mrs Mitchell. Rule 87.
Mrs Olneye. I have one suggestign in connection with
Rule 87. Thét 13 that in case there are special verdicts ==
that is, a verdictron special issues, or anawers to special

questions ~« and also a general verdict, the general verdict

are inconsistent,

Mrs Donworth. I think the practice differs as to what
would happen in that sort of case. I think very often the
court grants a #aw trial if the jury find for the plaintiff
in a personal injury suit and then make a apecial finding
which really is on some point that is vital. I think the
court ﬁsually grants arnew trials I am not sures I think
the practice varies,

Mre. Clark, That refers to the last sentence. I think‘you
probably all noticed that. I might say we drew this once
making the speclal findings control the general verdicte.
Then we shifted to this forme. I have no particular feeling
either way. |

Mr s Donworth. The court would usuelly send the jury
back, of course, before reading the verdict, which it can
perfectly well do, and ask reconsideration, calling their
sttention to the inconsistency; but I think if they persist

in it, the general tendencﬁ i8 to have a new trials
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Are we not up.égainst that distinetion? Can we make &
special verdict inconsistent with the general verdict settle
the iasue in a law case? I doubt ita‘

Mre Dodge. Is 1%t nécessary to have a general verdict?

Mre Mitchell: In a law case?

 Mre Dodges Yes,
Mres Mitchells It 1s if the parties ask for it.

Mre Dodges It is not in Massachusetts, which has the

| same constitutional requirement of a jury trial.

Mrs Cherry. They do not know anything about general
verdicts in Wisconsinj do they? They have not had any in so
| long that they would not know one if they saw it.

Mre Dodgey, Take an action in a personal injury case:
The judge can submit three questlons to the jury:

"Was the plaintiff in the exercise of due care?”

"Was the defendant negligsnt?"

MIf you anawer those two in the affirmative, what are the

damages?"

He can let it go at that, and then direct a verdict
sccording to thate

Mras Mitchell, I misunderstood your questions I thought
you meand, Can he submit findings for part of the issues?

Mrs Dodge. - Oh, nol

Mrs Mitchells If your request for special findings
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cove;s the whole case, that is a jury trial,
. Mre Dodges No general verdict as a matter of form is
required in a case like that.

Mre Mitchells If the courd submittad every issue of fact
in the form of a specisl question, I should not think a general
verdict would be required.

Mre Dodges It 18 a very wise practice, bscause it
avolda the possibility of inconsistemey with the general
verdict,

Mre Dobies, If I understand you correctly, Mrs Chairman,
your point 1s that the jury brings in a speclal verdict, or
& special finding, and then a general verdict, and there ié
some inconsistency betwsen the two; and the question 1is
whether or not the court can enter a judgment on that situa-
tiona

Mre Mitchell, In a law cases

Mras Dobie, Yes; in a law case, in a case in which a
jury 1s claimable as a matterlof right. I have the same
feeling that you have., I muaﬁ confess I am somewhat buffaloed
by the Supreme Court declsions under the Seventh Amendment,
most of which I disagree with quite heartily; and I should
like, if possible, to keep those questions out as much as we
cane

Mr. Lemann. I am not famillasr with the practice. We

have no such thing as special verdicts. Why 1s 1t common to
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ask for speclal findings and a general verdict?

‘or one party, knows that the atmosphere of the case is against

‘ *, atmosphere against the speclal finding; and he will often, in

PR AT {’%
2 LR P

Mrs Mitchells It is because the defendant, for instance,

him, and a jury out of sympathy ﬂay beat him, but he knows
that they are honest enough if theilr noses are plnned down to

the facts to rendsr a truthful verdicts He is checking the

that type of case, get a general verdict for a person that
they have sympathy with, and a special finding that beats him,

Mre Lemann. Is that germiﬁted in every State?

Mres Mitchell, It is discretionary in most States, even
in & law case, for a court, in addition to submitting the
whole case to the jury, te}ak for special findings«

Mrs Lemsnne It seems to mallike, in a way, a sort of
trap for the jury, I was trying to think why he should not
make up his mind whether he wants to find out what they reslly
think, and make speclal findings which‘would cover the whole
case, He stands on the general verdict@ Why should he be
permitted to say, "I will take a chance on your general vers
dict, but I will set a trap for you to walk into"? |

Mre Mitchell. It is hardly & trap. It is a check against
their judgment -- the accuracy oglthoir consideration of the
facts, |

Mr« Sunderlandg Then tha—question has arisen whether

the attorney, in arguing his case to the jury, can ekplain




31

that trap to them. Some courts hold that he cennot explain
1t; that they have to do it independently.

Mrs Donworth. If they are educated to watch out for itmg

Mre Sunderlagd¢ Then it does not do any goode.

Mrs Donworth. It seems to me that would help them to
reach a consistent conclusion.

Mr. Sunderland, ’Ofdinarily, they would find the general
verdict and then answer the questions to correspond to it
The lawyers explain just how they could do it in order to get
that result.

Mrs Dodges In the last line of the first sentence I
would suggest that after the word "and" there be inserted
"unless the anawers necessarily dispose of the entire case”,
"tb return a general verdict."

Mr, Clark. Is that the sense of the meeting?

Mr. Mitchells You will find a lot of opposition among
plaintiff lawyers against a rule that encourages special
verdicts., They do not like them. They want general verdicts.

Mro. Dodges I think 1t 1s a great mistake to require
a general verdict where the answers do cover the entire case.
1t means nothing except possible inconsistency which has to be
dealt with as a matter of difficulty.

Mp+ Sunderland. The special verdict, if propérly
arranged, is a very useful thingﬁi As‘Mr. Cherry says, the

general verdict 1is obsolete in Wisconsin. It 1s used a great




,;deai now in Michigan. The trouble with a special verdict,
however, is that it 1s the sole basis for‘th;‘judgment; and
{f you leave out anything, inadvertently or otherwise, or if
you state something in the form of & legal conclusion instead
of a fact, then, when it is all over, you find you have no
foundation for your judgment, and the whole thing blows ups

Mre Wickershams That is the reason you want the
general verdlct.,

Mre Sunderland. No; but Wisconsin has a scheme for
avolding that difficulty, and it 1s this: That as to any
fact which is not specifically found in the special verdict,
and attention was not specifically called to its omission at
the trial, the court shall be deemed to have found that fact
in accordance with the judgment,and the parties shall be deemei
to have waived a jury trial in regard thereto.

My« Lemann. That 1s practically the same rule as the
sentence before the last‘in Rule 87, It leaves it to the
judge to decide the issue as if the parties had walved a jury.

Mres Sunderland, No; as a matter of fact he does not
decide it at all, but it is just deemed to have been decided.

Mres Lemsnn, If it has been omitted from the general
findinge.

Mre Sunderland. You cannot ralise the polnt, If it was

not raised at the trial you camnot raise the point afterward;

and the statute says that omission shall be deemed supplied
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Yiby finding of the Judge in accordance with the judgment, and
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the partiss will be deemed to have walved a Jury trial in

regard to its That provides Wighls security against the

inadvertent omisaion of some fact, or the inadvertent improper
statement of a finding by the jury in the form of a legal
conclusion rather than a proper statement of faocts In
other words, it takes out all the risk which inheres in the
use of a special verdict. Since they have had that

statute in Wisconsin they have absolutely abandoned general
verdicts.

MvaWickersham, Does the Wisconsin constitution require
a trial by jury in common-law cases?

Mrs Sunderland. Yes,

Mrs Cherry. Tbis is complete trial by jurys

Mrs Lemann, Iniauch a provision as in the sentence
before the last, why should you be permitted to have those
special findings or special verdicts and a generasl verdict?
Why should we not take one or the other?

Mre Cherrys Mr. Lemann, when you get your special
interrogatories that go with the general verdict, the answers
to which come back with the general'verdict,'there is almost
never an attempt to cover all the issues in the case by
your special interrogatoriess Usually, as the Chairman
suggested, 1t is the defendant, who will say, who is con~-

scious of an atmosphere against hims He picks ouﬁtﬁmgﬁ
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requests f@rgspecial interrogatories those ultimate facts -=
if you want to use that phrase - on which he thinks that
atmosphers would be manifest, and makes those the subject of
the special intarrogatories; You do not attempt, as you do
after a special verdict, as Mrs Sunderland has pointed out,
to cover all that is at issue between the parties,

Mre Lemanh; Do you have these interrogatories in

Wisconsin? Do they have them there?

Mre Cherrys. No, because they do not use the general
verdict at alls. We do in Minnesbta, where we uss the ggneral
verdicte

Mre Wickersham, You have the special interrogatories
there? |

Mrs Cherry. Yes; we have both, but you do not use
special interregabbriea unless you have a general verdict.

Mre Donworth. A good illustration would be something
like thias

There is a negligence case, a personal injury case, The

plaintiff claims negligence on the part of the defendant,

‘Suppose it was a case of an automobile accident, and the

defendant's driver was in'control of the automobiles The
defendant was not there at &113 At the end of the case,

in addition to a gensral verdict, the defendsnt would submit
two interrogatories something like this:

"(1) Was the driver, John Smith, negligent?"
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"(2) If you answer Interrogstory (1) in the affirma=-

.give, state the acts of negligence.,"

You ses, the purpose of that is to put the jury in a
sort of a quandary; to "put them on the spot", so to speak,

That is an 1llustration of what the defendant endeavors
to do, and sometimes very justly, of course.

Mr e OInajg Judge Donworth, I never knew of a case in
which a speclal interrogatory to a Jury was not capable of
being answered "yes" or "no",

Mre Lemann, I was just WOhderﬁ1g about that.

Mrs Olney. I never heard of one,

Mres Lemamn.. D1d you, Judge?

Mrs Donworth., ‘Yba, I remember a case where a friend
of miné was defending a street railway, and one of his
questlions was:

"What representative, employeé, or agent of the defend-
ant was negligent?" |

And the jury put down:

"John Smith".

Mr. Sunderland, Ordinarily, that would be an impreper’”
gquestion to ask.

Mrs Donworth. It is all in the discretion of the judge.

Mre« Sunderlands The statute usually provides that it
shall be a matsrial question of facty You cannot go into

the evidence. It has to be one of the ultimate facts that
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controls the case,

Mrs Dodges TIn Massachusebtta I think the court would
very rarsly submit questions for the jury unless they covered
the whole case. |

Mrs Donworth, I am of the opinlon that in the Federal

court there should always be a general verdict if the parties

“17 insist upon 1t. Of course I have no objection to these

provisions about interrogatoriess I do not think the term
"specisl verdict" is used here; is 1t? But, whether it is

or not, I think only with the consent of the parties should

“the general verdict be dispensed witha

Mrs Dodges I am inclined not to agree with that, Judge,
because, as I sald before, 1f the answers plainly cover the
whole case; 1t accomplishes no good purpose vhatever, énﬁ
simply leads to a possible mistake and difficulty about an
inconsistent general verdict. I do not see any reason ﬁhy
it is required at all if the questions obviously cover the
whole cases |

Mrs Olneye I have never heard of this Wisconsin
procedure before, but it strikes me as an exceedingly good
ones I think, however, it would be impracticable for us to
adopt it here. .It would be golng too far at the present
time., I think we will have to proviéa for s general
verdicts but I do thihk -= and this is the point where I

think I am not in accord with the Chairman «e that where
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8 general verdict 1s rendered, and also there sre special
verdictskon particular questions of fact which destroy the
cause of action, for example, those speclal verdicts should
contrpls They are the ones that reéily find the fact,

We had these special verdicts and general verdicts in
California fqr a great many years, and the general verdict
always gave way to the special verdict.

Mre Mltchell,s In law actions?

Mrs Olney. In law actiogs. The complaint of them was
on the part of personal«injury lawyers, because the special
verdict has a double effect. You may have a jury, just as the
Ghairmanﬂhas sald, that 1s 8o honest that 1ts members will not
bring in a verdlet that they know 1s not true; and if you ask

them, "Was this the fact? What is your verdict in regard to

“that?" they will find 1t, because they will not go right back

on what they know was the actual fact,

Also, 1t serves in many instances to clear up in the
minds of the jury what their.general verdict should be. It
brings o their attention what the important features of the
case are ~-~the features on which thé case should turn == so
that thelir general verdict is apt to be influenced and brought ;
into accord with their special verdict and the real facts of
the case, when otherwlise they might have just returned a
general verdict the other waye

That 1s the way the thing works.




~'Would bes advantageous and proper to have a spescial verdict

‘the Supreme Court writing out the history of the common law,

Mr. Mitchell, I agree with your proposition that it

over the general verdict, I am not disagreeing with you aboutb
that. The qguestion I raise is whether, under the constitu-
tional provision for a jury trial, about which the Federal
courts are so striect, 1t is competent for us to provide that
if there isa é general verdict one way and a special verdict
the other way, thers is a verdict at all, and give the court
the power to choose between two inconsistent findings of a
Jury. 7 |

I am in doubt about that. Dean Doble is.

Mre Dobles That 1s my point exactly; and I should like
to call your attention to this fact: You gentlemen probably
remember it, but sometimes this phraseology gets away from
you a little.

The last part of the Seventh Amendment reads:

"And no fact tried by jury, shall be otherwise rew
examined in any court of the United States, than according to
the rules of the common lawe"

I want to prevent, if we possibly can, the necessity of

and goling back into the Dark Ages, and trying to dig out
whether or not any practice similear to this, or anything like
it, was ever countenanced by the common law.

Mys Olneye The common~law courts, if I remember rightly,
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w“x_ cases of that sort, that I think they usually told the jury,

-subﬁitting special questions to the jury.

I would not be t00 certain about this =~ were constantly

Mrs Mitchell, When they had a general verdict and s
special finding that were ineonsisteni, what did they de? Do
you know whether they always granted a new trial?

Mre Olney. They had such control over the jury, in

in a case of that sort, "You had better go out and find a
general verdict." |

Mps Mitéh&llﬁ That 1s all ?ight. Everybody will agres i
that procedures The court would say, "Here: vyour verdict is
inconsistent, I will not receive it, (o back and give me a
new ones" But I am talking about a case where inconsistent
verdicts he.ve been received and recorded, and the jury dis~
chargeds I agres that the court ought to have power to
send them back.

Mrs Olney. There, probably, is the anawer,

Mrs Cherry, May I call fhe committee's attention to the
fact that one of our members ias referred to as an author on
this subject in the noteg

Mre Clark. There are two of them here -« one member, and
one departed member.

Mrs Cherry., Yes, but one who is here present, I
wonder if Mr. Sunderland will not give us hils views about it.

Mrs Sunderland. At common law, 1f you submitted
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questions to the jury, eand they returned answers along with

the general verdict, and then the jury was discharged, the

only use you could make of those answers, if inconsistent in
the verdict, would be to order a new ﬁriai; but under the
statute; if you héve a situation like that, instead of orders
ing a new trial you can énter a jJjudgment in accordance with

the special questions, even though contrary to the general

“verdicts

Mre ﬁonwortﬁg That 1s ﬁhe Wisconsin atatute?

Mps Sunderland. No3 that is a common statutes They
hsve it in Michigan, and they have had it fof years in
Illinois., It is a falrly common sbatute. It authorizes the
entry of a judgment in accordance with the special gquestions,
contrary to the general verdict,

Mrs Mitchell, That w#a the S8tate construction of your
own constitutionai provision about jury trials.

Mrs Sunderland, Yes; and I would agree with Mr« Dobie
that it might be a very nice queztion whether that can be
done under the Federal Constitution, in view of the very
strict sonatruqtion the Supreme Court has always put upon
the right of trial by jury under the Séventh Amsndment .

Mre Dobles I should like to ask you a question, Mre
Sunderland, because you know so very much more about this
than I dos Is there any warrant or précadent under the

common law practice for the resubmission of the question to
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the jury, or to another Jury, if the Jjudge does not like
their finding? |

Mrs Sunderland. Yes; I think you csn find authorities
to that effeet; but the judge simply uses that as an indlcaw
tion that there has not been s proper briél, and he can order
2 new trial in his disecretion,

Mr. Olney, What I am trying to get at is this: This new
trial simply means additional expense and labor all around.
It ought to be avolded if possible,

Mrs Dobie. That ia it exacﬁly, Judge, and we want to
avoid it if we can.

Mre¢ Olney. Ir th§re 1z this doubt -~ and I give way
immediately to 1t ~» if there is this doubt, why can we not pu
in here some provision that when special verdicts are returned
that are inconsistent with the general verdlct, the court
shall resubmit the matter to the jury, pointing out to them
the inconslstency, and requiring that they render consistent
verdicts? |

Mre Mitchell, That is provided for here in the rule. We
ought to retain that; but then we ought to provide, I think,'”
if possible to do 8o, that 1f a verdict should be received
that is inconsistent, and then the judg e comes to enter
Judgment, if it 1s<an actlon triable by Jury as a matter of
right he must reject the verdict and order a new trisl. If

it is an action not triable as a matter of right by Jury,

]




¥1whera we make it advisory, he may accept the special finding
Efas 2 basis for judgment.

| Mrs Donworth. I think it is s matter of very frequent
occurrence that a verdict 1s informal or obviously wrong. I
am not referring fo special findings; but very often, I
should say == I should say in two or three per cent of the
cases == a verdict comes ih improperly filled out In some
respects. Before the judge receives 1t he looks 1t over, |
and he says, "Gentlemen" == he charges them on the point;
"You may again retire."  Until a verdict comes in that 18
recelved and filed in thg court, the matter is subject to
reconsideration by the sames Jury.

Of course if the court, in that réeharge, commits any
error, that is a matter of subsequent consideration; but any
verdict at which the jury arfives 1s not final as to that
Jury until the verdict is recelved and filed in the court,

It 1s well enough, I think, to continue this clause
here at the endj but I do not think you need to go into
detail on the general question of the informality of the
verdict,

Mre Dodgeys In any case where the answers to three
questions disposed of the case in favor of the defendant,
but the general verdict was for the plaintiff, would not the
judge say, "Gentlemen, you apparently have made a mistake

in this verdict, becauss I have instructed you that if you
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" snswer the first three questions as you have, your verdict

 must be for the defendant., Now, theres is ah Inconsistency

here, and I wish you would retire and correct it."

It seems to me that would happen in every case,

Mrs Sunéerlané; But the purpose of the atatute is
not to give the jury a chance. The purpose of the statute is
to let them put in their independent answers to these quesw
tions, put in thelr gensral verdict, and go home. Then the
Judge looks them over, and if the answers to the special
questions are inconslstent with the general verdict, under
the statute, then he asaumes that the gsnerai verdict is
wrong, the speclal answers are right, and he enters s judgment
in accordance with the special answers.

Mre Olney, Professor Sunderland, in view of the question
as to whether, in the United States court, under the Constitu-
tion, that rule can be adepted‘a@

Mre Wickersham. I should be afraid of that, under the
Seventh Amendment.

Mpr« Sunderland, I should be afraid of 1t, too,

Mrs« Olney, (continuing:)  Why not follow the other
thing, and be done with 1t?

Mre Cherry. MreChairman, may I make a suggestion asboutb
the Seventh Amendment? As I think you yourself pointed out
at our firat meeting in Chicago, we have the unusual

sltuation here that the court to whom we report is the court
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which will make ghe ultimate decision on the bearing of the
Constitution upon any rule adoptede Ir this committee

should be of opinion that, as a matter of policy, l aving out
the C onstitution, the result just discussed is a desirable
one, I should think it could be submitted to the court with no
suggestion as to the question of the constitutlonal provision;
| and then 1f, in the face of that, they decided to adopt the
K»rule, they have by so doing determined that question, I do

- not think we need to give our construction to the Seventh
Amendment on thé baasis of what we think thaj will construe it
to Dbs.

If, as a matter of policy, this committee should think
the answers to speclal interrogatories ought to have the
effect which has been aﬁggested, we can do it, and then call
the attention of the court to the fact that there is the
Seventh Amendment to be considered in comnection with it.

Mrs Mitchell, Is not that a good suggestion?

Mre Olney. Mr+Chalirman, to my mind that is quite
wrong, because the adoption by the oour% of such a rule
with the 1dea that 1t is all right, and 1; not prohibited by |
the Constitution of the United States, is, after all, not a
decision., They must have a case before them, a controversy
involving 1t, beferse éhere can be any decision upon a point of
that sorst.

Mre Mitchell, We agree to that; bub if they think it is
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clear 1t is a fair indication that we are safe in pursuing
the other courses |

Mres Olney. If they think it 18 clear, that is one
thinge

Mr. Mitchelle Well, it is up to them to say whether or
not it is clear, or whether they do not want to commit them=
selves at this:stage‘

Mre Wickersham. But ought we to submit to them a ruié
that we think transcendstgelimitations put upon their powers?

Mr. Mitchell. You can do. it the other way. You can
put the conservative rule in, and state the alternate rule,
and state, if that 1s true, that the commlttee thought as a
matter of policy ﬁhe rule ought to be that a apecial verdict
overruled a general one, but that we were afraid to put it in
because we had doubt about whether that constituted a jury
trial; but if the Court thinks there 1s no doubt about i,
we recommend the adaption of the broader method. We can put in
the conservative one, and state our inclination toward the
adoption of ﬁhe broader ones

Mre Wickersham. But, still, do they not expect us %o
exerclise our best judgment in the first place? If we assume
it is the general consensus of opinion of this committee that
the general verdict would prevall, and that the judge might
not constitutionally say, "Well, it seems to me that this

speclal verdict 1s better than the general verdict; I will
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‘“q_it, In other words, the Court is entitled to our best opinion

| render a Judgment according to the findings on the special
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questions™ -» assume that we thought that would not be ade-
mitted} ought we to submit a rule in accordance with it?

Mr. Mitchelles I% depenaé upon what you think about the
question.

Mre« Wickersham. It depends upon what you think about

about 1it.

Mres Mitchell., If the committee are of opinion ﬁha? it is
wnconstitutional, they ought to say so.

Mrs Dodges Would you have any doubt about this very
simple case:

Suppose the court put §ne question to the Jjury in an
action to recover land:

?Does the land belong to the plaintiffe®

Suppose the court put nothing else to the jury. That
was the only issue. The jury answered that question, "Yes",
and the court directed a verdict for the claimant. Is there
any doubt about the ednstiﬁutionality of that procedure?

Mrs+ Mitchelle. Has he asked for a general verdict?

Mrs Dodgey Nog he has not.

Mre Mitchells Well, noj of course not.

MreDodges  Then 1if he goes beyond thaet, and directs
them, 1f they find for the claimant, that they must reburn

a general verdlct for him, and they do not do 1it, you get
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yourself into a difficulty which would not exist if you had
not asked for the general verdlct == I mean; on the constitu=
tional question.

7 Mrs Mitchells You are raising another'question, Mr.
Dodges and that is‘whether, if you»submit special interroga=
tories that cover the whole case, you are required to call for

a general verdict, too. I agree with you, and I have noted your

point here -~ that the provision requiring a general verdict

is to be appllied if the special Interrogatories do not cover
the whole case. That was your point, and I have noted that
here for the action of the commlttee.

That part of it is all right. We are dealing with the
case where the court submitted « special interrogatories
on some branch of the case, and also called for a genseral
verdicﬁ, in a law case; and gets inconsstent verdicts there:
Can he take the finding and disregard the other, and is that
a jury trial? |

Mre Donworthe I think this discussion is very largely
academis, or may become academic, because I think we should
announce as a matter of policy that we favor a general verdict ,
in every case, with discretionary power on the part of the |
court to submit speclal interrogatories in every case on any-
body's motion, or on the court's ownmotion, but the matter
of drawing up particular 1ssues and'submitting those to the

jury without a general verdict should apply only in case of
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; @gtugi consent . I belleve that a rule having the effect of

L.# Statute that we would submit to the bar of the country, that

4 eaen
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tﬁe judge may do away with the general wverdict without the
matual consent of phe parties, would be a very undesirable
thing to submit to the bar of the country. I think the idea
here éould be met without shocking anybody's sensibilities
by leaving the first sentence as 1t stands; and in the next
~sentsnee, where 1t says "Or, in any action tried with a jury,
the court”, I wouléi;ert by consent of the parties”, "may
submit to the jury", etocs

Then, at the beginning of the next sentence, where it
says "When the statement™, I would say, "In such case" -« that
means in case of consent == followed by the figure (1), so
as to read: |

"In such case (1) when the statement of issues omits
issuss claimed for jﬁry trial, and no objection is made prior
to the submisslon to the Jjury, the parties shall be deemed
to have waived Jury trial of such iésues; and (2) the court
shall enter the appropriate Judgment on such answers or
findings" =

And so forthe

Mri‘Mitchello Why do you insert the clause requiring
the consent of:the parties in the sentence reading:

"0r, in any action %ried with a jury, the court may

submit to the Jury a goneise, written statement of the
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‘several issues to be determined by it" --

And so forth?

My s Donworth. Because the contaxt shows that that was

| intended to dispenss with the general verdict. That 1ls your

intention, is it not, Mre Clark, in the sentence ==

"0r, in any action tried with a jury" =«

To dispense with the general verdict?

Mr. Clark, That is true. Professor Sunderland was
qulte correct when he said.that this combines two proceduress
I did 1t intentlonally because I thought it could be dones I
did have two rules drawn for the purpose of dolng this
gseparately, but I thought we could save space and bring up
both points at once in the same rule. Maybe the t 18 not
eorreet; maybe there should be two rules; but, nevertheless,
I 414 intend to cover two points =~ gpecilal interrogatories
(that 18, answers to questions), and the special verdict on
specialiisaues@ In the case of the interrogatories, we have
the general verdlct; in the case of the speclal verdict, no.

Mpe Dodges  What 18 the difference between & special
verdict and answers to special interrogatories?

Mr+Clark. The speeial,interregatoriea are guestions
propounded along with the general verdicts In the specilal
verdict we have them decide on special issues, whether the
plaintiff was gullty of contributory negligencs, etf.

Mrs Sunderland. Without any general verdict.
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Mrs Clark. Yess
Mrs Sunderland. It covers the whole case.

Mrs Dodges The interrogatories are of the same naturs

E in either case.

Mre Clark. I suppose you could make them run together,

except in deference to the text-writers; they make a dise

~ tinction.

Mrs Lemanne The difference 1s that the interrogatories
only go to part of the case, and the special verdict must
cover the whole case, whereas the interrogatories may only go
to one lssue.

Mrs Sunderland. As againat the general verdiot,

Mrs Donworth, One iséue, or part of an issues

Mrs Olney. Judge Donworth has brought out what seems to
me a very fundamental point of difference. He feels that

the general verdict should always control. I feél just the

| other way about 1t

The great difficulty with Jury trials i1s that there is
not sufficient control of the verdiet of the jury to bring
about a just result. We have had for years out in Californis, |
and in most of the code States, and most of the States of the
Union, for that matter, a provision that the judge shall not
be permitted to charge the Jury upon questions of fact ==
I mean, even to adviae them upon questions of fact «=~ or do

anything more than state the evidence to them, Ther e has been

a feeling t hat the jury should be left entirely to 1tself to
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_after mistrial; we have most atroclious verdicts rendered; and

history of the common-law jury has very largely turned on the

o
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decidefthe:Whole cases The result 1s that we have mistrial
now in California we have gone back and abrogated that rule,
and are permitting‘the Judge to charge the jury properly upon
questions of fact.

Now, the Jury trial will not succeed unless there is a
very considerable measure of control over its verdicts glven
to the Judge; and this device of special verdicts is nothing
more than a bit of machinery for that object, to bring the
Jury right down to the eggénce of the case, and make them
decide upon thats If they decide upon that, and their decision
is inconsistent with the general verdict, the general verdict
should give waye

I am personally opposed to requiring that in svery case
there shall be a general verdict, and that the general verdict
shall govern, no matter what the Jury may find in other
respects.

Mr. Dobie. I agree with Judge Olney there. The whole

methods of control by the courty

In connection with the last sentencé, Mrs Sunderland,
with regard to resubmisslon, I think tﬁat 18 quite all right;
do not you? |

MreSunderland. I have no doubt about that.

Mre Dobies The matter goes away back to the year-




52

'iegitimate. The Jjury brought in & verdict, and Rouberg sent

ond
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Eooks. There was a question as to whether a child was

it béck,,and seid, "How say you he is lawful heir?"” The Jury
sald he was begotten by the same mother, before marriage and
after betrothal, which made him 1llegitimate at common lawa
Under the Redman case, I am satisfied the Supreme Court would
go with us there.

Coming back to what Judge Donworth and Judge Olney have
sald, my own idea is that we ought to do everything we can
that is clearly constitutional to keep the Jjury from bringing
in a defsctive verdlct; and if these special verdicts or
special findings on intsrrogatories, whatever you call them,
are controlling or can be mads coritrolling under additions
to this statute such as you have in Wisconsin, I am very much
in favor of that, without the general verdicte. The only point
I wasg making flrst was that I had grave 6ifficu1ty, under the
Seventh Amendment, when you had a special verdict and a general
verdict on a matter of fact, as tovwhether or not the judge
could overrule the general verdict, and then, in the 1light of
the special verdict, enter a judgment that finally disposed
of the case.

Mres Mitohelle Let me see 1f I can state the question
here so that the committee can get some action on it.

We are dealing here now with general and special verdicts

aftef they are received, assumlng that they ought not to be
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received and the court ought to ask the jury to correct them;
but assuming that you have the verdicts, and the jJury has
been dlscharged, and the general and special verdicts are
insonsistent, there are three alternatives here.

One 1s to maka the general verdict controlling over the
special finding.

The second is to make the special finding controlling

| over the general verdict§

The third one is to say that in cases triable as a
matter of right by a Jury, 1f the verdicts are inconsistent,
the court cannot accept either in a jury trial, but must
grant a new trialsy

There are three aﬁecifie alternatives.

Mr. Donworth. Does any one here advocate the first
ﬁfoposiﬁion?

Mr e Mitchéll@ I thought you édvocated it

Mr« D onworth, Judge Oiney entirely misunderstood
me, Never for a moment have I suggested that.

Mro Mitchells, You have not suggested that the general
verdict should control the speclal one?

Mres Donworﬁh; Noj never,

Mr. Mitchell. Then I can strike that out as a matter
for discussion,

Mrs Clarke. Is there not another alternative, and that
is that you would not have general and special verdicts at

the same time?
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!1nﬁerroga£ories to accompany a general verdicts
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'Mr. Sunderland. He is talking about special

Mr. Lemann. Before we get to the lssue the Chalrman is
formulating, have we not got a preceéingAissue as to what we
are going to permit in the way of speclal verdicts and
interrogatories?

Listening to this dilscussion, I got the ldea that there
were four theoretlcal possibilitiles:

(1) Only a general verdict. I got the impression
that perhaps some one around the table favored that.

(2) A generai verdict plus one of these alternatives;
say, inbterrogatories.

(3) A general verdict plus the other of these alterna
tives, eilther with consent of parties or without the consent
of partlies; and |

() Permit it all, aa»I understand this rule would
undertake to doj permit the court}go any one of these things.

Mre Cherrys Y ur third alternative is out, Mr.

Lemann, I think.

Mre Mitchell. Let me put your three problems up as a
preliminary questione |

The first is to permit only a gemeral verdict.

The second is to permlt only special findings, without
any general verdict, in an effort!to cover every issue by a

special finding.
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~only general; (2) only apecial;~(3) both general and special.

'conjuring up a situation that would scarcely ever arise.

a The third is a discretionary provision to the court to

ask for both == both general and specials

I think those are the three cases.

Mre'Lemann, . Would it not also be possible to provide for
a general verdict with interrogatories, which, as I understand,
would not go to the Wholé case? As I understand Professor
Sunderland, the differenbe between interrogatories and a
special verdict i1s that interrogatories may only go to part
of the case, and the special verdict 1s supposed to go to all.

Mr. Mitchell, That 1s covered by my three cases: (1)

The third does not settle, of ocourse, whether the special
should cover every issue or part of them.

Mre Sunderland;k The case of only a general sand special
together is non-existent. That is, nobody ever has suggested
the practice of having a general verdlct, which>of gourse
disposes of the whole case, and a complete special verdlct
that dispoaes}of th@ whole case; Nobody has ever advocated
thats It is elther a general verdict for the vwhole case or a
special verdict for the whole case, or a general verdict :
checked against special intefrogatories on certain points.

Mre Dobies VWhich do not cover the whole cases

MpeWickersham. MreChairman, 1t does seem to me we are

If a Judge submits special questions to the Jury, and the

-
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jury brings in answers to those questions and a general ver=
dlct, and that is handed to the judge, he will read it, and
he will then say, "Gentlemen, your final conclusion 18 wholly
inconsistént with the answers to theée questions. Now, you
take that back, retire, and do one of two things,"

Mre Mitchell, Well, he often should.

Mrs Sunderland. No, because the statute tells him to do
something else.

Mrs Wickersham. But we are making a statute, so to spedk
Personally, I do not belleve that in a Federal jurisdietion,
under the restrictions of the Seventh Amendment, when a Jury
brings in answers to certain questlons and avgenarai verdict,
the judge can disregard the general verdict and enter a genera
finding or a verdict on the answers to the special questions
which do not cover the whole case.

Mre Mitchell., As to the question whether the judge
sometimes falls to insist that the jury reconsider inconsist-
ent verdicts, I have had many such csases. That inconsistency
may not be obvious at the start, Verdicts are received and
recorded, and the inconsistency discovered laters Where the
parties agree on a sealed verdict, and thérjury in the night
time reach inconsistent verdicts, ~and the foreman hands it
in the next morning, you cannot call them back and remove the

inconsistency; so it 1s a practical question.

1
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Let me submit this question:
A1l those in favor of having only a general verdict,
and no special findings at all submitted, say "aye"s (Wo

responses) Opposed, "no"¢

(A unanimous negative votes)
AIl those in favor of omitting the general verdict

entirely, and having special findings attempting to cover

| every issue, say "aye".

Mre Dodge. That is; omitting the general verdict where
the special findings cover the case.

Mre Mitchelle Yes.

My« Dodge* That ig our practice, and I vote in favor of
it.

Mr.Sunderland. I vote in favor of 1t as optional;
alternative 1f the parties agree. I would question whether
that was within the Federal Constitution, because at common
law the jury could not be forced to render a special verdict.
They could do it 1f they pleased, but they could render a
general verdict.

It seems to me that we ought to provide that if the
parties consent, a special wverdict only shall be rendered;
That is the Wisconsin practice, and that is the Michigan
practice, and that 1s the practice they tried to get in
I1llinois, but the legislature beat them., It is a very good
practice.

Mr. Lemanns Would the partles have to agree to it in
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Wiéccnsih?
g Mf; Sunderland,. Inﬁﬁisconsin.they do not have to agree,
but they can do it.
~Npes Lemann, Your polnt is, by agreement of the parties,
a speclal verdict only covering all issues?

M,.. Sunderland. Yess I should like to have the
Wisconsin safeguard put in == that if anything is inadvertently
omitted and not called to the attention of the court, it shall
be deemed to have been found by the court in accordance with
the judgmant;

Mre«Mitchells Let me change my second pfoposal, then; to
read in this way:

We have rejected the idea that no special verdicts are
ever to be asked fors. We want to leave 1t open to have them.

Now, (2) shall we authorize only special verdicts on all
the 1ssues, without a general verdict, if the parties consent?

Mre Sunderland. That 1s what I should like to see;

Mr. Wickersham. I agree to that.

Mr. Mitchelle Then itiis the sense of the meeting that
(2) can be taken care ofs

Mre¢ Dodges I should vote against the condition fequira
ing the consent of the partiesy

Mre Sunderlahdq Do you think you could force the jury to
render a.spéoial verdict rather than a general verdict at

common law?
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Mrs Dodges Take the land case that I supposed: I

. think the judge could put the question to the jury, "Does the

plaintiff own this land?” It covers the whole casey I do
not see where thefg is any denial of a jury trial.

Mre Lemann, I do not see where thers 1s any difference

between a special verdilct covering all issueg and a general
verdict, |

Mre Olney. Some time I think we shall come to the
point of having a general rule that the court shall submit
matters to the jury for such a Verdief a8 will best serve thé
interests of justice, and require either a special verdict or
a general verdict as it may see fit at the time; but I do not
think we are reédy for that yet,

Mrs Dodges I may be influenced too much by the welle
settled practice with which I am familiar, and which i have
never heard objected to, in a State where jury trial is main-

tained as fully as anywhere in the country.

Mro Wickershen, Mre Dodge, do you mean that in your
praeticé the jury may be asked to pass on certaia.spaéific
Equestions, but they must cover the whole case?

% Mre Dodges Not necessarily. It must be a general ver
dlct if they do not. If they do cover the whole case, there
need not be a general verdict, becausse this 1s a matter of

order by the court. There 18 a general verdict then by order

of the court, after the questions are answered.
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Mre Wickersham. What I meant was this: Suppose the

special findings are inconsilstent with the conclusion in faver

of one party or the other: >What'happens then?

Mr+ Dodges fhe Judge orders a verdiet on the answers.

Mpes Wickershem, He orders a verdict?

Mrs Dodges Yea,

Mp.Wickersham, On what?

Mre Dodges  On the answerss

Mre« Wickersham. But he does not enter a general verdict
which would be ineonais%eﬁt with the answers?

Mrszoégeg Oh, nol He orders a verdict in accordance
with the answers. That becomes the general verdict.

Mre Wickershamn, I wanted to be sure what your practice
wase

Mre Mitchell§ The inconsistent end of it I am going to

| take up later,

Now we have agreed that we reject the idea that only
general verdicts shall be called fors We are up to point (2):
Shall we pro#ide that the court may submit only special
questions covering ﬁhe whole case, without a general verdict,
1f the parties consent?

Mre Lemann. I understood everybody was in favor of that,
but Mrs Dodge did not like the limltation of consent; but
otherwise everybody was in favor of it.

Mrs Mitchells Is that the sense of the meeting?
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f Mr. Wiekersham. I agree to that.
\gl(ﬁo'aissent was expressed.)

Mr. Mitchelle The third question is whether we shall
provide for machinery by which the court may call for a
general,verdiot aﬁd also submit certain special questions to
the jury.

Mre. Dodges Wheﬁher they cover the whole case or not?

Mre Mitchell. Whether they cover the whole case or not,

Mrs Lemanne With the parties! consent, or without it?

Mrs Mitchells Noj; without it, as a matter of discreéion
with the court. They have the power to do ite

Mres Sunderlande Why not let the parties have a right
to put in those questions 1f they want ﬁo?

Mr. Mitchells Every trial then would be encumbered by all
sorts of cross-examlnatlon.

Mre Sunderland. Na; that is not the experience. We have
such a right in Michigan, and it is not used very much.

Mr. Olney. That‘was Just our experiences I have known
of jury triala,whefe counsel for one slde or the other pro-
posed question after question, quastipn'after questlion, and
it was done just to complicate and embarrass the situation.

We met with that very diffioculty.

Mre Dobiag' Was the 1dea there, Judge, to complicate

things, and lay the basis for a possible appeal, or something

of that kind?
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Mrs Olneys Yess just to ball up the whole businesss

Mre Lemann, Is there a certain inconsistency in

saying that the court shall have power, without consent of the

parties, to submlt a particular issue, but has no power,
without the consent of the~partiaa, to submit all the issues?

Mr o Donworth, That is the 1aw'1n_every State now unless

°“Zchanged by speclal statute such as some of these gentlemen

haves

Mras Olneyg In order to bring the matter before the
committee, I move that the Cour?t have the power, in its
discretion, to ask the jury for boﬁh special verdicts or
answers to interrogatorles and a general verdict at the same
times

Mrs Dodges And may, with the consent of the partiles,
omit the general;ﬁérdict if the special answers cover the
whole case.

mrc Mitohel;; You are confusing, ndw, three different
cases, I am trying to split thém;

We have agreed to reject the idea of general verdicts
onlye.

We have agreed that the court may avold the general ver-
dict and call for apeclal verdicts only on special issues
supposed to cover the whole case, if the partles consent,

The third gquestion is, Shall we give the court discrew

tionary~power; whe?a he does call for a general verdict, to

R —




iaék for speclal findings?

L

Mf# Dobies Without consent of the parties?

Mpe Mitchells Without consent of the parties. Now we
are down to (3)s We have settled the first two.

Mre Wickersham., Will you state the last one again,
please? |

Mrs« Mitchell. The last one 18 that the court shall have
power, in hisg discretion, to call foﬁ a general verdict,
and also to submlt special interrogatories on certain factse

MreWickersham. You have not yet considered the question
of what happensa?

Mre Mitchells Nob at all.

Mr« Wickersham. As to that, I am in favor of that.

Mr« Mitchell. Aée we agreed on the third? I think‘we
ares o

Mrs Donworth. Will you kindly state that again?

Mr+ Mitchell, The third is that the court shall have
discretionary power, when 1t calls for a geﬁeral verdict, in
connection with the general verdict to submit to the Jjury
speclal interrogatories or questionss

Mre Donworth. I am fo? thats

(No dis