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Robert G. Bone, Boston University Law School ‘Geofffey P. Miller, New York University Law School

Paul D. Carrington, Duke Law School ‘ Henry P. Monaghan, Columbia Law School

John C. Coffee, Jr., Columbia Law School Jeffrey O'Connell, University of Virginia Law School
Roger C. Cramton, Cornell Law School Deborah L. Rhode, Stanford Law School

William N. Eskridge, Jr., Georgetown Law Center William H. Simon, Stanford Law School
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May 28, 1996

Honorable Alicemarie H. Stotler, Chair

Standing Committee on Rules of Practice and Procedure
c/o John K. Rabiej, Chief, Rules Committee Support Office
Administrative Office of the United States Courts
Washington, D.C. 20544 |

Dear Judge Stotler:

We, the 129 law professors listed at the end of this letter, write to urge the Standing
Committee on Rules of Practice and Procedure to reject two substantial changes to Rule 23
proposed by the Advisory Committee on Civil Rules: subdivision (b) (4), an open-ended
authorization of settlement class actions that may not be suitable for trial; and the addition of
a new factor (F) to subdivision (b)(3) that threatens the viability of small claimant class
actions. !

LSETTLEMENT CLASSES

Subdivision (b) describes the types of actions that may be maintained as ciéés actions
provided that the prerequisites listed in subdivision (a) are met. The current rule lists three
types of maintainable class actions and the proposal adds a fourth type defined as follows:

(4)  the parties to a settlement request certification under subdivision (b)(3) for
purposes of settlement even though the requirements of subdivision (b)(3) .
might not be met for purposes of trial.

This provision is flawed for three reasons: first, it contains no limiting principles,
standards or other guidelines, except for the basic requirements of 23(a), to help trial judges
decide when a settlement class is desirable and what form the class should take; second, it
raises serious constitutional and statutory questions that have not been adequately addressed
by the Advisory Committee; and third, it lends official approval to an extremely
controversial practice, one plagued by serious agency problems and risks of collusion, and
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threatens to make those problems worse by insisting that all settlements in settlement classes
be negotiated before class certification is sought or -approved by a court.

A, m gmn-Ended Nature of (b)(4)

As now drafted proposed subd1v1s1on (b)(4) provides no meamngful guidance
whatsoever. -In effect, it allows the trial judge to certify a global settlement class whenever
the Judge thmks 1t would be a good idea to do so. This is extremely unwise.

The potentlal problems with settlement class actions, especmlly those mvolvmg global
settlements of ‘mass tort cases, have been much debated recently. Many in the judiciary and
academia have elaborated on the serious agency problems that undermine the accountability
of class counsel and create a:substantial risk of collusion between class counsel and -
defendants. Even those of us who believe that there may be benefits from settlement class.

*actions in some circumstances cannot support this proposal. At the least, the rule must limit

the court’s discretion to authorize such settlement classes to those instances where the. risks
of abuse have been minimized. and the potential beneﬁts ]ustlfy the risks that remain.

By allowmg a settlement class when the reqmrements of (b)(3) are not’ satlsﬁed the

-proposed subdivision (b)(4) unhooks the settlement class from (b)(3)’s limits and substitutes

nothing, leaving it constrained only by the relatively weak 23(a) requirements. This open-
ended approach should be rejected.

There are three possible objections‘to'»the argument we have just presented: that Rule

'23(a) alone is a sufficient limit; that the absentee’s right to opt out provides adequate

protection; and that the trial judge has power under the current federal rules to safeguard.
class members. Given the special concerns that settlement classes raise, the limited efficacy
of opt out, and the strong pressure many trial judges feel to resolve mass litigation. -
expeditiously, these responses will not do. :

First, the Rule 23(a) requirements--numerosity, common questions of -law or fact,

- typicality of named representatives claims and adequate representatlon--cannot and should not

alone bear the burden of constraining settlement classes. It is worthwhile mentioning at the
outset that the 23(a) requirements have never been thought sufficient by themselves to justify
representative adjudication. This is, after all, why 23(b) was included. Yet, new subdivision

- (b)(4) contains no-additional restrictions and thus, allows class treatment on the. strength of the
23(a) requirements alone. Including such restrictions in the notes to the rule is not an answer

because material in the notes is not binding on courts and may be ignored as the existence of
mass tort class actions demonstrates.

With few exceptions, 23(a) requirements have traditionally béen construed liberally to
favor class treatment. As a result, 23(a) precedent hardly supports the kind of rigorous and
careful scrutiny of attorney incentives that certification of a settlement class demands.
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Moreover, in the usual class action, the defendant has a powerful incentive to expose .
problems with class counsel. In the settlement-class, defendant’s incentives are exactly the
opposite; the defendant joins with class counsel to urge certification of the class. This means
that court findings under 23(a) are likely to be less reliable, not more. ‘

Second, opt out is hardly a panacea. For one thing, the proposed Rule does not
expressly extend opt-out rights to the new (b)(4) class. Subdivision (c)(2), which is
unchanged, still mandates individual notice and gives an opt-out right only in the (b)(3) class
action. To continue to guarantee an opt-out right for class actions that aggregate individual
claims for trial for purposes of convenience and efficiency, while denying it to claims
aggregated for settlement on the same grounds makes little sense, particularly given the
greater opportunities for collusion in settlement actions. ' Placing an opt-out right in the notes
to this rule is not an adequate response because the express language of (c)(2) suggests no
opt-out is required and, as we have already mentioned, the notes are not binding. - Even if an

opt-out right for (b)(4) actions were guaranteed by the rule, that right would not suffice to
cure the problems with (b)(4). Many ordinary Americans do not understand that they should
read class notices to'decide whether to forego their right to sue.’ ‘Moreover, many among
those who do read the notices have trouble understanding' that action is required to avoid
being part of the court proceeding described. Because the "consent” implied by a class
member’s failtire to-exclude himself from the class is often no more than a.legal fiction, Rule
23 (b) has always limited the kirids of ‘claims that could be treated as class actions. ”

" Finally, it is not wise to leave these important issues to relaﬁvel)}; unconstrained trial
judge discretion. While trial judges have power under the amended Rule to review
settlement classes for conformity with 23(a) and to review. the settlement itself for faimess
and reasonableness under 23(d), they are not likely to exercise that power vigorously without
an explicit directive in the Rule. We have already mentioned the pressure to resolve mass
litigation expeditiously. Many people have argued that trial judges in general are too
strongly inclined to approve settlement classes, especially in mass litigation, and thus not
sufficiently interested in scrutinizing a settlement class closely.

. Controversial normative questions going to the fundamentals of a procedural device
like the class action should be resolved in a uniform and centralized way through the
deliberative process established by the Rules Enabling Act. It is an abdication of rulemaking
responsibility to leave these questions to trial judge discretion and case by case resolution.
Because the settlement class action is such a major innovation, it is imperative that the -
Advisory Committee, the Standing Committee, and the other bodies with a role in the formal
rulemaking process grapple with the fundamental questions that the new device presents.
Subdivision (b)(4) falls way short of this standard. ’ :
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. B. Constitutional'Concems*

t

Whether courts have the power to approve the settlement of a:"matter" that could not
be trled as a dispute between the named parties is an unresolved question of constltutlonal
proportions. .An. argument could be, made that many "actions” within (b)(4)’s purvrew are
not cases" or,’ controversres that may properly be. heard by Artlcle 14 judges, because when
they are; ﬁled”nothmg remams in. drspute between the named representatrves and, the

? defendants An argument could also be made that "'actrons" that, cannot. be; trled as, class
i ses” or J'controversres" that A cle, I Judges may settle,t

h1ch would
seem to. 1mphca all (b)(4) actlonst Proposed Rule 23 (b)(4)

, these problems and, by
invites uqhw:lwganonovertsvtchw thomy "‘WESﬁt“uQ@i‘qt‘??%tyib‘ls“ Moreover,.the.
ionali ! ) untria ‘ ' clalm' for "future

The newf rule ) ay also rarse questlons under the due process guarantee of adequate
representation absent class members Under ,Rule 23 (b)(4) the. only lawyers who could
qualify as,clas .unsel would be. those lawyers who \had succeeded in, stnkmg a deal with .
the defendantr One nsk of. authonzmg class actions;that can be settled,,although not tried,
would be that,}such a, ,regrme vests tdefendants w1th the ab1hty to select class counsel of the1r
choosing in all Rule 23(b)(4) actions and defendants could shop for the lawyer who asked the
least on behalf pf the class. If a settlement class_actton reglme such as that contemplated by
(b)(4), were to produce such a race to the botto m,. it would raise senous constltutlonal
problems, . In any event, (®)(4) is likely to 1ncrease the number of collateral attacks on
settlements b as ed on ,c1a1ms of 1nadequate representatlon wh1ch would 1tse1f undermme many

of the supposedlubeneﬁts to be gamed by the proposed rule.

C. Inviting Collusion Collusion

The serious threat of collusion in class actlon settlements is one acknowledged by
virtually all judges and academic commentators. The proposed rule is, however, silent on
the problem. - Worse, the proposed rule not only fails to suggest any guidelines or. cntena to
limit the collusion problem, it appears to increase the opportunities for collusion, partrcularly
given that it requires that the lawyers approach the court only after a settlement has been
reached and that it prov1des no guidelines for the kinds of claims appropriate for (b)(4)
treatment. .. | ‘ . _— o

As we have mentioned, proposed Rule 23 (b)4) arguably hcenses a reglme under
which plaintiffs’ lawyers are encouraged to compete to sell-out the claims of people in order
to gain the defendant’s acquiescence to a (b)(4) class. The plaintiffs’ lawyers cannot
leverage the defendant into settling by threatening trial: by definition (b)(4) actions need not
be triable. Thus, instead of the best plaintiffs’ lawyers being able to negotiate a settlement
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because the defendant fears opposing those lawyers at trial, we have a srtuarlon in which the
plaintiffs’ lawyers least committed to the class’ interest are most likely to serve as (b)(4)
counsel: lawyers most willing to collude with the defendant in exchange for an award of

~class counsel fees. Class counsel in (b)(4) actions may often be the lawyers most wxllmg to

join with the defendant to help convince a court to ,accept a settlement provxdmg meager

- benefits to class members by arguing that their own clients’ claims are not worth much and

that the meager recovery provided by the.settlement should be valued at some inflated rate.
Given that a court’s fairness judgment is S0 dependent on the joint petition of class counsel
and the defendant and that objectors are rare and have limited information, to encourage such
collusion only undermines. the ability of courts to assess what it is they are bemg asked to-

‘ approve in falmess hearmgs that are rarely true adversary proceedmgs ‘

Moreover, the collus1on that the proposed rule would encourage is not limited to the
collusion engaged in by a few: conscrously corrupt lawyers Upstanding, ‘well-intentioned and
committed members of the bar are.invited to convince themselves that.any settlement of a
®)4) vanety is better than no settlement because walking away from the negotiating table
means ho fées for all one’s efforts. Moreover, the well-intentioned lawyer must walk away
from a bad seftlement with the almost certain knowledge that somewhere there i§'a lawyer
who would accept it and reap the fees. We know of no cases-in which a- class lawyer has
been sanctioned for underselhng a class nor do we expect courts or d1s01p11nary commlttees
to begin- 1mposmg such 'sanctions. ‘The well-intentioned lawyer then must walk away,
although there is a good chance--glven the high rate of court-approval of class settlements--
that the class will end up with the bad deal anyway or one worse. Any well-intentioned
lawyer with all his or her fees riding in the balance is more than capable of convincing'
himself that the bad deal he would strike is more "fair and redsonable” than the'bad deal
some less scrupulous lawyer would strike. Thus, it would take something more like an
impractical saint and not just an ordinarily ethical and well—mtentroned lawyer to forego
settling the kind of open—ended (b)(4) action oontemplated by the new rule

II. SMALL CLAIMS LITIGATION

- New factor (F) in subdivision (b)(3) asks a court, when deciding whether to certify a
(®)(3) class, to consider: "whether the probable relief to individual class members justifies
the costs and burdens of class litigation."

The purpose of this new factor is to exclude class action treatment of small claims
when the relief to individual class members is so slight that somehow the costs of d class
action are not justified. The Standing Committee should reject this change for three reasons:
first, it contains no standards to limit its reach; second, if construed broadly, it risks
overturning decades of well-established precedent authorizing small claimant class actions
under (b)(3); and third, it misunderstands the point of the small claimant class action.
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This new factor could be read to require that the relief to each individual justifies the
burdens and costs of litigation. Read that way, it is difficult to imagine this new factor
cutting in favor of class certification in any case. Even assuming the new factor is'read to
require that the aggregate relief provided to class members must justify the burdens of class
litigation, many small claims actions would not survive this test.  For example,  would a class
action that prov1ded $100 to: 1,000 people justify the burdens and costs of class, litigation? It
is easy to imagine a court decxdmg $100,000 relief was not enough certamly $50. 00 for
1, 000 people would hkely fail this, test. ‘

Proposed Rule 23(b)(3)(F) ignores the 1mportance of detemng wrongful conduct that
injures each individual slightly but in the aggregate costs society a good deal. Rule 23
(b)(3) was: concexved ongmally as a procedural device to facilitate the enforcement of laws
that proh1b1t socially costly behavior that involves small wrongs to-large numbers of people.

- Proposed. Rule. 23(b)(3)(F) would, .operate to defeat those same laws. If wrongs,are too small
to be. handled as| 1nd1v1dual clalms and also too small, according to Rule 23®)(3)(F),.to be
handled as class actlons, 'the result is predlctable what the law. says is wrong would become
acceptable pracucem i That: result is unwise and an inappropriate result to be reached through a
change of; procedural rulcs ' For these reasons, we oppose the adoption of proposed

(b)(3)(F) o ‘

For the foregoing reasons, we urge the Standing Committee to reject the proposed
changes we have discussed. ,

Smcerely,
Anthony V. Alfieri, Miami Paul D. Carrington, Duke
Milner S. Ball, Georgia . Erwin Chemirinsky, Southern California
Stephen R. Barnett, Berkeley . Kevin M. Clermont, Cornell
John A. Beckerman, Cardozo Robert F., Cochran, Pepperdine
Jack M. Beermann, Boston Umvers1ty .John C. Coffee, Columbia
Curtis J. Berger Columbia » George M. Cohen, Virginia
Vivian O. Berger, Columbia David D. Cole, Georgetown
Bernard S. Black, Columbia : Ruth Colker, Pittsburgh

| Robert G. Bone, Boston University Roger C. Cramton, Cornell

| "Joseph F. Brodley, Boston University . James E. Crawford Berkeley
Teresa K. Brostoff, Pittsburgh ' V1v1an Grosswald Curran, Plttsburgh
Stephen M. Bundy, Berkeley Karen Czapanskiy, Maryland
Daniel J. Capra, Fordham Jacques DeLisle, Pennsylvania .
David D. Caron, Berkeley Deborah A. DeMott, Duke -

Academic affiliations are provided for identification purposes only and do not signify
institutional sponsorship of the views expressed herein.
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Martha L. Minow, Harvard

Henry P. Monaghan Columbia
Richard K. Neumann,. Hofstra

* Jeffrey O’Connell, Virginia

Charles Ogletree, Harvard

Kellis E. Parker, Columbia

Daniel G. Partan, Boston University
Andrea L. Peterson, Berkeley

Mark Pettit, Jr., Boston University
Lee A. Pizzimenti, Toledo °

Robert C. Post, Berkeley
Edward A. Purcell, New York Law
Stuart Rabinowitz, Hofstra

Deborah L. Rhode, Stanford
Lauren K. Robel, Indiana
Thomas Ross, Pittsburgh
Faust F. Rossi, Cornell
William Rubenstein, Stanford

Louis S. Rulli, Pennsylvania .

George A. Rutherglen, Virginia

William E. Ryckman, Jr., Boston University
Theordore J. Schneyer, University of Arizona
Richard H. Seeburger, Pittsburgh

Academic affiliations are provided for identification purposes only and do not signify
institutional sponsorship of the views expressed herein.
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Signatories to letter in opposition to Proposed Rule 23 continued

Joel Seligman, University of Arizona
Gene R. Shreve, Indiana

Norman I. Silber, Hofstra

Charles Silver, Texas .

Ronald H. Silverman, Hofstra

William H. Simon, Stanford .

Kenneth W. Simons, Boston University
Anne-Marie Slaughter, Harvard

Mark Spiegel, Boston College

Jeffrey Stempel, Florida State

Jean R. Sternlight, Florida State
Susan P. Sturm, Pennsylvania
Stephen M. Subrin, Northeastern
Clyde W. Summers, Pennsylvania
Nadine Taub, Rutgers-Newark

Carl W. Tobias, Montana
Marshall Tracht, Hofstra
Laurence H. Tribe, Harvard

Jan Vetter, Berkeley

Rhonda S. Wasserman, Pittsburgh

Elliott, J. Weiss, University of Arizona

Maureen Weston, Oklahoma

Lucie Evelyn White, Harvard

Welsh S. White, Pittsburgh
David B. Wilkins, Harvard

Lucy A. Williams, Northeastern -
Charles W. Wolfram, Cornell
Patrick Woolley, Texas

Larry W. Yackle, Boston University
Rebecca E. Zietlow, Toledo

Academic affiliations are prbvided for identification purposes only and do not signify
institutional sponsorship of the views expressed herein.

All those named above have authorized the Steering Committee to list them as signatories to

this letter.
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MEMORANDUM
To: The Honorable Aiibemarie H. Stotler, Chair, Standing Commitéee on Rules of
]\E’mctice and Procedure:
il:rc;m: Steer‘mg4 Comuﬁi.tee to Oppose Proposed Rule 23
Re: Additional Signatories to Letter from Law Professors Dated May 28, 1996.
Iz)ate: May 31, 1996

The following law professors have asked that their names be added as signatories to the letter
sent to you on May 28, 1996 from law professors across the country.

Robert J. Bartow, TempLe Stephen L. Pepper, Denver

JoAn Cho, Berkeley , Jeffrey J. Rachlinski, Cornell

Richard B. Cappalli, Temple David Swank, Oklahoma .

Jo Anne A. Epps, Temple Elizabeth G. Thomburg, Southern Methodist
Amta Faye Hill, Oklahoma William J. Woodward, Jr., Temple

Johathan M. Hyman, Rutgcrs—Newark
Andrew L. Kaufman, Haivard

Judith 1. Maute, Oklahoma

Peter. Murray, Harvard

Lo'pis M. Natali, Jr., Temple

With these additions, a total of 144 law professors have endorsed the May 28, letter. We
hope that the comments of these academics prove useful to the Comrmttee Once again,
thank you for considering our views.

TQTAL P.82
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QO/\ Boston University

School of Law
765 Commonwealth Avenue
Boston, Massachusetts 02215

Faculty Services .
Tel: 617/353-3110 Susan P. Koniak

Fax: 617/353-3077 ) 617-353~3136

May 28, 1996

Honorable Alicemarie H. Stotler, Chair

Standing Committee on Rules of Practice and Procedure

c/o John K. Rabiej, Chief, Rules Committee Support Office
Administrative Office of the Unlted States Courts
Washington, D.C. 20544

Dear Judge Stotler:

I have signed the joint letter to you from over 100 law
professors across the country and am in agreement with the views
expressed therein, but I write separately to address some of the

" arguments, as I now understand them, of those who would have the
Standing Committee send this proposed rule forward rather than
back to the Advisory Committee.

To send the proposed rule out as a method of generating
helpful comments is a flawed approach, which may generate:
expectations that some rule substantially like this draft will
soon be proposed and may end up impeding the kind of thoughtful
redrafting that should take place. As to generatlng helpful
comments, many commentators have already weighed in with detailed
and specific recommendations, for example Judge Schwarzer’ s
writings on this subject. A proposal that reflected some of the
many thoughtful contributions that have already been made might
generate more useful dlalogue, but a rule that makes little use
of the commentary to date is likely to generate only repetition
of what has already been said or doubts about the usefulness of
commentary that seems to provide so little aid to those who draft
the rules.

Before further conversation will be productive, something
other than the broad license contained in the present draft of 23
(b) (4) needs to be on the table. If the Standing Committee were
to send this open-ended draft out for comment, it would suggest
that this open-ended rule is one viable approach Such a message
seems unwarranted, given the proposal’s failure to include
meaningful limits or protections against the many abuses
associated with settlement-class-action practice.

Are those of us who keep harping on abuse, merely crying
wolf? I have heard it argued that the case for abuse is

1
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overstated, that a few visible cases (like’ Georgine--the asbestos
case) have been used by alarm1sts to condemn a practice’ that is
by and large benlgn. The jOlnt letter that I have signed’ sets\
out the reasons to believe that the proposed rule will generate
w1despread collusion 'in settlement class actions, and I~ will.

not repeat those arguments here. I do, however, want to add that
by .. suggestlng that class’ actlon settlements be filed . .
51multaneously with the class’ complalnt and the request for L
certlflcatlon, the new rule makes collusion easier, not harder.y
That is so because it invites settlements made without discovery
and makes court-selection of class counsel and competltlve
blddlng for that p051t10n less likely.

" In addition to the arguments glven in the 301nt letter that
would predlct w1despread collusion in settlement class actlons,
there is anecdotal ev1dence about not-so- v151ble cases that o
:suggests that the v151b1e cases are the’ tip of an abuse 1ceberg
One class action settlement approved by a federal dlstrlct court
1nvolved a pesticide that allegedly caused bladder cancer.”’
Members of the class included many who are not now 51ck but who
may be ‘very 51ck in the future, and who thus had little reason to
pay attention’to the details; of the settlement when it was made
or little incentive to consider the ‘wisdom of opting-out. At
first, there were a number of objectors to this settlement. Then
most, if not all of them, were gone, although it is questionable
whether the changes made to the settlement were substantial. ' The
lawyers for the objectors allegedly made ‘Some’ sort’ of- agréement
with class counsel that resulted in the abandonment of the -
objections. Was this settlement bad as a matter of substance for
the class? 1I.do not know. ' What’s more few’ can make such an
evaluatlon because the opinion approving’ the settlement is not
qubllshed An’ any readily available source and’ recelved no major
press coverage This case was as close to' 1nv151ble as a case
can be, yet it involved, substantial claims. and objectors who
convenlently dlsappeared. Moreover, I have. been informed that
follow1ng thls settlement a very similar settlement was entered
by’ another company that produced the same; chemical under a,
different name, again covering future clalms._ Frankly,‘I am ‘much
more troubled by invisible settlements, such‘as these, than the
visible cases subject to close scrutlny by ithe medla and
academics.

Finally, the argument that most settlements are free of
gross abuse and good for the class members involved is not
supported by the Federal ‘Judicial Center’s own study,”at least it
was not supported by the prellmlnary report of that study, which
is the only copy I have seen. The preliminary" study results: I.
have rev1ewed showed the follow1ng.‘apart from several outller

Price v. Clba -Geigy Corp P C1v11 Actlon 94— 0647—B S
(S.D. Ala’ 1995) ..
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cases, the average fairness hearing lasts about 41 minutes. At
60% of such hearings, the court hears from no objector, so the
presentation is non-adversarial: two competent sets of lawyers
(class counsel and the defendant’s team) explaining how the
settlement is fair and how counsel represented the class in

~ exemplary fashion. Because objecting lawyers generally receive
no fees and problems with class settlements may be ‘difficult for
non-lawyers to discern, it is unreasonable to conclude that the
lack of objections means the settlement is indeed fair or
reasonable or that class counsel did a good job. But without

adversary process how is any court supposed to discern otherwise?

The study suggests courts cannot. The statistics in the
preliminary report show that in one district 100% of all class
settlements are approved with some modifications, which I take it
are generally modifications to the attorney’s fees, not h

substantive ‘changes to the deal, because most cpurts adhéré to

the notion that settlement terms, unlike class counsel fees, are
take-it-or-leave-it propositions for the court system. The high
approval numbers demonstrated by the study suggest that whatever
abuse exists, it is going unchecked by current process, yet: the
new rule does nothing to beef up the process of ' settlement -
review, it assures courts will be less involved in the selection
_ of counsel, and it is silent on the critical question of

' subclassing.

' Three fihal points: the Advisory Committee’s notes do not
make this rule better. They are not binding and thus are =
incapable of fixing the basic flaws in this rule. 1If the notes
on (b) (4) were meant to limit the scope of that rule, those
limits should be in the rule, not in the notes. Second, the
notes state that proposed (b)(4) is intended to resolve the new
disagreement on settlement class actions created by recent .
appellate decisions. The two most prominent recent cases, both
from the Third Circuit, GM Truck and Georgine, are barely dry on
the page. Few judges or academics have had a time to digest the
reasoning of those cases, no less to reach a reasoned judgment
that they deserve to be overruled by a rule change. While it is
true that in Georgine the Court alluded to the fact that a rule
change might be appropriate, it is clear from the context that
any such change should pay close attention to the due process
rights of class members and other serious concerns raised by
class action practice.

Third and finally, if the Standing Committee rejects the
proposed rule, what instructions should it give to the Advisory
Committee? = Two approaches suggest themselves to me. First, the
Standing Committee could instruct the Advisory Committee to leave
both the question of settlement class actions and small claims -
class actions to the common-law-like process that has already
begun and to legislative initiative. If, on the other hand, the
Standing Committee feels some sense of urgency about resolving by

3
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rule the thorny questions presented by settlement class actions,
the Standing Committee should instruct the Advisory Committee to
formulate a rule that includes safeguards against collusion,
'beefs up the review provided by fairness hearings, provides a
clearer role for the court in the selection of class counsel,
elaborates on the standards for. adequate representation under
23(a).and addresses the due process concerns presented by
settlements in which the right to.opt-out is ephemeral for one
reason or another.. . LT Iy s

I understand that the task of rule drafting is difficult and
that the Advisory Committee has struggled with the class action
rule for some time. It is thus with a sense of gratitude and
respect for:all those involved in this process that I 'make these
comments. I:thank you and your colleagues for considering the -
points in this letter. g L

Sincerely,

S

Susan P. Konidk
Professor of Law
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Boston Umversxty h

School of Law ‘
765 Commonwealth Avenue .
Boston, Massachusetts 02215

&

Uain

Tel: 617/353-3110 .
Fax: 617/353-3077

May 29, 1996

Honorable Ahcemarle H. Stotler Chair -

~ Standing Commnttee on Rules of Practice and’ Procedure
" &/o John K. Rabiej, Chief, Rulés Committee Support Office

Administrative Office of the United ‘States Courts "
Washington, D.C. 20544

By Overnight Mail

Dear Judge Stotler:

I am writing in opposition to the proposed revision of Rule 23 that is now pending
before the Standing Committee. I am also a signatory to the joint letter that has been
submitted to you. I thought I would also write separately to state my own views clearly and’
to elaborate on several points not addressed in detail by the joint letter.

At the outset, I would like to make clear that although I oppose this particular

. proposed Rule, I do not oppose settlement class actions per-se. The potential costs of

settlement classes are well known: agency problems can undermine accountability and
facilitate collusion between class counsel and defendants; scheduling of recovery and damage
averaging can force class members with high damages to subsidize those with low damages;
and adverse selection effects can dilute individual recovery in claims resolution facilities. On
the other hand, the potential benefits are considerable as well: transaction-cost savings, more
rapid recovery, and potentially more equitable distribution of a limited fund. Furthermore,
settlement classes are not confined to the highly visible and much publicized cases involving
mass torts or small claims, and their use in other settings may entail lower costs (but also
smaller benefits). And even in the most controversial cases, it might be possible to justify a
settlement class action as an administrative-type solution to an otherwise intractable, large-
scale compensation problem, where there is reason to believe that the affected parties would
have agreed to the same scheme in a suxtable bargammg situation ex ante.

The question is whether this particular proposal is good enough to circulate for public
comment. In my view, it is not. The text of the new (b)(4) is largely empty of content; the
Advisory Committee Note is extremely thin, and in any event cannot substitute for explicit '
limits and guidelines in the text of the rule itself; and the new (b)(3)(F) factor rests on an
implicit and highly problematic assumption that deterrence alone cannot justify small claimant
class actions, an assumption that could end up mangling the small claimant class. Not only is
a proposal this deficient unllkely to elicit helpful input, but it could easily gather momentum

Page 15




‘Honorable Alicemarie H. Stotler
May 29, 1996
Page 2 .

and stand in the way of developing a superior alternative.

The potential costs of settlement classes are so high that it is imperative that an
authorizing Rule be crafted carefully, with guidelines and limitations in the text of the Rule
that help assure settlement classes. are used only when strongly justified and then only in a
form that minimizes the potential costs. Furthermore, settlement classes raise fundamental
normative issues that are not addressed carefully in either the text of this proposed Rule or the
Advisory: Committee Note. These issues include the proper role of individualized versus
aggregative litigation, the proper limits on court involvement in facilitating settlement, and the
appropriate reach of participation norms. I recognize that these are very big issues, but it
seems to me that the formal rulemaking process is the right place to grapple with them.

To be sure, the Advisory Committee Note to (b)(4) provides some guidance. It states
that the (b)(3) factors should be considered, and mentions a few concerns in a general way
and without elaboration. But this falls far short of what is needed. For one thing, the
concerns that the Note mentions should be reformulated as explicit factors in the text of (b)(4)
itself. We all know that general language in a Note is no substitute for express requirements
m the text.

Furthermore, while the Note states that (b)(3) factors are relevant, the text of (b)(4)
itself places no limits whatsoever on the permissible extent of deviation from the (b)(3)
factors. Although ordinarily I am willing to place more faith in trial judges, the stakes in a
class settlement are just too high and the risks too great to leave the decision to practically
unreviewable discretion. As I now understand from conversations with several people, the
Advisory. Committee intends that the (b)(3) . factors be satisfied for settlement, just not |
necessanly for trial. However, the Rule should clanfy what it means for (b)(3) factors to be
satisfied "for settlement, but not for trial:" Moreover, it seems to me that the better approach
is to develop factors specifically designed for settlement class actions rather than to bootstrap
settlement classes into (b)(3) -- and also to state those factors in the text of the rule rather
than just in the Advisory Committee Note. -

In addition, the discussion in the Note does not go far enough. The Note is written in

- a style typical of Committee Notes: it nods .at some problems, describes them in highly

general terms without specifics, adds a few equally general cautions, and in the end provides
little normative guidance and no firm requirements. Such a Note can be a useful interpretive
supplement toa well-crafted rule, but it is not an effective substitute.

Fmally, there are many important normative issues that the Note does not address and
that should be mentioned and discussed. These include, for example, whether and how
approval of a settlement class depends on the reasons for class treatment (including
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Honorable Alicemarie H. Stotler
May 29, 1996
Page 3

distinctions between small claim and large claim litigation); how the availability of alternative
forms of aggregate litigation (including consolidation and smaller sized class actions) should
affect settlement class approval; what degree of adversity between class counsel and the
defendant should be required and how adversity should be evaluated when adversaries come
to court agreeing on the settlement; and whether and how the court should take account of
any dlfferentlal treatment between class members and 51m11arly situated injured partles who
are not members of the class. Moreover, the Note should give explicit guidance on how to
weigh the multiple factors, and also address the use of precautions to safeguard the interests
of absentees, such as the availability of discovery into the genesis of the settlement and the
appointment of a special master or guardian ad litem to protect the interests of the class.

The challenge, of course, is to provide guidance in a way that constrains, yet still
leaves trial judges with enough flexibility to take account of the most salient specifics of
individual cases. The Advisory Committee can do this, I believe, by providing reasons in the
Note for its choice of factors and possibly also by giving some exarnples of how the factors
should be applied. Trial judges would then be able to rely on the reasons and the examples
' by analogy to work out.the implications of Committee intent for particular cases.

I have heard some people argue that this proposal should be circulated, even without
Standing Committee approval (if that is possible), because doing so would credit the Advisory
Committee’s hard work and stimulate conversation and public input. I agree that the
Advisory Committee has worked hard, and I can only assume that the Committee is having
trouble reaching agreement on a new Rule 23. But the answer is not to circulate a deficient
proposal for public comment -- with or without Standmg Committee approval. In my view,
the answer is to work harder.

I believe there are at least two serious risks associated with circulating this proposal.
First, the proposal is not likely toelicit much helpful input. The Advisory Committee
received quite a number of thoughtful comments on its earlier proposed revision and has also
had the benefit of several conferences and much discussion devoted to the class action and the
special problems of settlement classes. What more can the Committee learn by circulating
this proposal? To be sure, lots of people will make comments, but the comments are bound
to be general and abstract since the proposal is too amorphous to focus and frame a useful :
debate.

Second; I fear that any proposal publicly circulated with knowledge that it has passed ‘
the Advisory Committee is more likely to be adopted, whether or not it also receives the ;
approval of the Standing Committee. I am aware of examples to the contrary. However, it i
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Honoruble Alicemarie H. Stotler
May 29, 1996
Page 4

seems to me that this proposed Rule 23 is likely to garner support among divergent interest
groups precisely because it has so little content. If I am right and the proposal gathers
momentum, there will be no room for cons1dermg a more substantive alternative.

This last point is: especrally lmportant given the possibility that the Rand Institute will
do an empmcal study of settlernent ¢lass actions. Although I am not up-to- -date on the
Institute’s current plans -- and 1 recommend that the Committee check with Professor Deborah
Hensler before. decidmg‘ to c1rculate the Rule 23 proposal -- T believe that there is strong
interest in domg ‘stich a study at Rand. The fact is that we desperately need hard data. There
are some good theoretical reasons to worry about settlement ¢lasses and much anecdotal
evidence of concern. But there are substantial benefits too. In the end, we have to weigh the
benefits against the costs, in hght of mstltutto‘ al l1m1ts and avallable alternatlves Reliable
data will help enormously w1th this’ task Th problem s H‘ ever, | that'it" may’ become ’
rmpossxble to use the results of 4 Rand stud { uch a’ study“be completed in the near

|
|

future 1f momentum burlds in support of the‘ current‘: ‘roposal

i
LA

I can certamly understand that the Commrttee m1ght feel some frustration at this pomt
Any revision of Rule 23 is bound to be difficult and controversial. The answer, however, is
not to propose a largely empty rule, but to work harder to reach agreement on something
worthwhile. If, as I assume, the Committee is engaged in a process of reasoned deliberation,
then it should be possrble for a.majority to, coalesce dround a proposal with more content than
this one. After all there was con51derable controversy in 1964 and 1965 over the new (b)(3)
category, but the 1966 Commrttee persevered and eventually reached agreement on a
workable, if not ideal, prov1sron "At worst, the current Comm1ttee will reach a stalemate. In
that event, courts will contmue to deal with settlement class actions under the existing Rule.
This outcome is not optimal -- and- perhaps for those worried about the strict approach of GM
Truck, rather flawed -- but a gradual, common-law-type process of development seems to me
preferable to an open-ended delegation of. power under a toothless Rule.
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Honorable Alicemarie H. Stotler
May 29, 1996
Page 5

Thank you for your consideration.

Sincerely,

Robert G. Bone
Professor of Law

cc: Honorable Patrick Higgonbotham, Chair, Advisory Committee
Professor Edward Cooper, Reporter to the Advisory Committee
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Boston University

School of Law
765 Commonwealth Avenue
Boston, Massachusetts 02215

Faculty Services

STOST | - 06-CY- 176

February 13, 1997

Peter G. McCabe, Secretary

Committee of Rules of Practice and Procedure
Administrative Office of the United States Courts
Washmgton D.C. 20544

OVERNIGHT MAIL
Dear Mr. McCabe;

I write in response to the invitation for comments on the proposed amendments to
Rule 23 of Federal Rules of Civil Procedure, published at 167 F.R.D. 535-566 (1996). 1 join
others in recommending that the current draft be sent back to the Advisory Committee on
Civil Rules for revision. In particular, I believe the addition of subdivision (F) to Rule
23(b)(3) is undesirable. Moreover, although a Rule addressing the special problems of class
action settlement is advisable, I beheve that the proposed 23(b)(4) falls short of the mark for
reasons discussed below. - ,

I have. taught Civil Procedure every year since I began my academic career in 1983. 1
have written a number of articles in the field, including one on the history of the class action
and one reviewing an earlier proposal for revision of Rule 23. I also have a keen 1nterest in
complex litigation and aggregative adjudication, evidenced by an article on nonpdrty
preclusion and another on statistical methods of collective adjudication. I also wrote the
Standmg Committee last May 1996 to recommend agamst pubhshlng the current Rule 23
proposal for comment. :

My opposition to the Rule 23 proposal focuses on new (b)(3)(F) and (b)(4). I approve
- of the authorization for discretionary appeal in 23(f), the amendment to 23(c)(1) relaxing the
requ1rement of early certification, and the alteration to 23(e) clarifying the need for a hearing
with prior notice. I also approve new 23(b)(3)(A) and the modification to 23(b)(3)(B).
Factor (A) usefully codifies one of the important inquiries relevant to certifying a small
claimant class and also reflects the 1mportance of considering the externalities of individual
litigation in large claim situations; that is, the effect of individual suits by some class

members on the ability of others to obtain effective relief. ‘The addition of the maturity factor

to (b)(3)C) is also useful for reasons the Advrsory Committee Note addresses
Before presenting my criticisms of (b)(3)(F) and (b)(4), I wish to thank the Advisory

Committee for struggling with these difficult issues. Many practitioners and academics hold
strong views about the class action, and the resulting divergence of opinion makes the
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Committee’s. task unusually challenging. “But this is exactly the sort of topic that the
Committee should address, for it implicatés fundamental questions about the proper role of the
- judiciary, the proper function of adjudication, and the values of procedural justice. Furnishing
guidance on'such matters s, T believe, the main reason for the Rules Enabling Act process
today. I object to the current proposal because I believe the Committee can and must do.
more. - : :

I. The Scope of My Remarks

.- The Committee has already received a great deal of input on this proposed Rule.
Rather than plough that same ground again, I shall briefly summarize my views on points [
know others have already addressed and devote the bulk of my remarks to points I believe are
at least somewhat new (if anything can possibly be new in this debate). - In addition, writing
at this late date, I have the benefit of reviewing the proposed Rule 23(b)(4) drafted by
Professors Judith Resnik and Jack Coffee and sent to Judge Paul Niemeyer by letter dated
January 8, 1997, and I shall comments on that proposal as well.

1L 23MGYF)

The Advisory Committee Note describes the purpose of new subdivision (b)(3)(F) as a
"retrenchment in"the use of class‘actions to aggregate trivial indivigual claims." 167 FRD. at
563. In my view, however, the proposal is based on an ill-conceived and poortly ‘justified
theory of the small claimant class. The value of a small claimant class action lies not in -
providing individual relief to class members, which for most (though not necessarily all) is
usually too small to make a significant difference.* The' pfincipal value of the small claimant
“class action lies in deterrence of future wrongdoing (and perhaps also in serving corrective:
justice goals). The small claimant class forces the defendant to internalize the costs of a
violation when the wrongdoer causes small harms to a large number of persons. This'is
especially important for those activities, such as securities fraud and antitrust, that tend
systematically to cause small harms. I such cases, the class action can serve as a useful *
supplement to public enforcement. ‘ o

None of this is new to the members of the Committee. It is the conventionally
accepted wisdom about small claimant class actions, and the Committee Note recognizes that
“one’of the most important roles of certification under subdivision (b)(3) has been to facilitate

the enforcement of valid claims for small amounts." 167 F.R.D. at 561.
For this reason, I was surprised to see (b)(3)(F) included in the proposed Rule. ' Why
should a judge focus on "the probable relief to individual class members" when providing
individual relief is not the main point of the ‘small claimant class action and when the relief in
most cases is likely to be extremely small, even trivial, by definition? - ' -

" The Committee Note sheds some light on this question:

Page 21




-3

The prospect of significant benefit to class members combines with the public

values of enforcing legal norms to justify the costs, burdens, and coercive.. N
~.effects of class actions that otherwise satisfy Rule 23 requirements. If probable. ...
. individual.relief is sli ht.. however, the core justification of class"enforc¢mcnt

1. fails. 167 F.RD: at 563 (emphasis added). » ¢

Moreover, the Draft Minutes elaborate further on the theme:

The traditional focus and justification for individual private litigation is
individual remedial benefit ... . Class treatment can provide meaningful
- redress for Wrongs,,that‘othegw‘ise would not be righted, and the value of the
_individual relief can be important. But class actions should not stray far from.
this source of legitimacy. Public enforcement concerns should enter primarily
"when Congress creates explicit private enforcement procedures. Focus should .. -
hold steady on the objective cash value and subjective intrinsic value of the

relief available to actual class members. 167 F.R.D. at 542 (emphasis added).

' Reading these two passages together leads ti;‘ a disturbing conclusion. The new
(L)Y3)(F), it would seem, reflects a particular view of the proper limits of adjudication. On
this view, public enforcement goals are subsidiary to private compensation goals, and the

reason appears to rest on a b lief that private compensation is the main source of

- adjudic,ation?sr"legitimacy;" and. the "core ,justiﬁcaﬁqh%‘ for class enforcement. Without this

anchor courts should certify. classes’ whgréfdetelj‘rthe is the only significant benefit only when
Congress explicitly mandates private e yforcement procedures. See also 167 FR.D. at 540
("The question is in part hether it is wise to ‘rely on private enforcement through Rule 23

rather than specific Congressionally ‘ma‘ndated private enforcement devices").

. As the Committee knows, this view is contﬁovefsial. After all, in most of the small
claimant class actions which have federal jurisdiction, there is an express or implied
authorization from Congress for a private remedy. Moreover, in many of these cases, it is
understood that private suits are a useful supplement to public enforcement. And the small
claimant class action has many of the ordinary earmarks of conventional adjudication: It
redresses a past wrong with a damages remedy and often provides individual class members

 with at least some compensatory relief.

~ Despite all of this, the Committee insists that courts focus on individual relief and
deny certification when that relief is not significant relative to the costs of class treatment. -
But why? What is the "core justification of class enforcement". that requires this threshold
rule? And why is this additional element required for the "legitimacy" of adjudication -- if it

is? Suppose deterrence was the main goal of the particular substantive law at stake in a class
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action case’ and that litigation costs presented a practical obstacle to vindicating that goal for
a set of cases involving systematic imposition of diffuse small harms. If the point of
adjudication is to enforce the substantive law, then why is it not a perfectly "legitimate" use
of adjudication to further deterrence in such a case, and why ‘is it not squarely within the
"core justification" of the class action to lower the cost barrier to vindication of the deterrence
goal?

The Committee has an obligation to answer these questions with reasoned argument.
It is not enough that a majority of the Committee happens to hold a particular view. Our
procedural system cannot be hostage to the personal views of whomever happens to constitute
a Committee majority at a particular time. The Committee must justify its views and in doing
so, it must show how those views fit the key elements of our current system of adjudication.
The Committee, after all, is making a set of procedural rules for Amerz'ca‘n adjudication and
so those rules should fit the main features of that adjudicatory system.> Thus, in the case of
small claimant class actions, the Committee must point to support for its position in current
procedural practice and deal with arguably contrary evidence.? ,

One reading of 23(b)(3)(F), supported by Jolin-Frank’s comments, 167 F.R.D. at 544,
is that it is meant to put the burden on Congress to authorize small claimant class actions for
very small amounts. On this view, the inclusion of subdivision (F) means that courts should
generally deny certification of a (b)(3) class action when the only significant reason is
deterrence and the class action would be quite costly -- unless Congress explicitly authorizes
class enforcement. This approach may have some merit, though the political realities are such
that Congressional action is unlikely. There is a serious line-drawing problem, however.
How is a judge supposed to identify cases in which the only significant reason for class
certification is deterrence? By definition, the small claimant class action involves small
claims, so a judge must decide how "large" a small claim has to be. The risk is that judges
will refuse to certify any small claimant class action unless Congress has approved, which is a
clearly undesirable result unless one accepts the pnvate compensatlon view of adjudication
discussed above. :

! This is not by any means a far-fetched assumption. Indeed, as Committee members are

"aware, some judges and many lawyers who take an economic approach to law believe that most
" legal norms are about changing behavior through deterrence rather than transferring wealth
through compensation. However, one need not go thls far to believe that, say, a private antitrust
claim is prlmanly about deterrence

2 This is not the place to elaborate this theme in detall I hope this cursory reference is
sufficient to convey the basic thought adequately.
3 Such as perhaps the long history of private attorney general practice, the recognized

importance of accomplishing deterrence through adjudlcatlon and the group nature of civil rights
remedies.
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There are portions of the Note and Minutes that suggest that the Committee’s goal is
much more modest -- simply to eliminate class actions for such trivial- amounts that it seems
silly to take up expensive public resources in adjudicating the case. While this position has a
certain common sense appeal, it does not square with a deterrence rationale.* Once
deterrence is accepted as legitimate, it is no longer clear that any amount is too trivial, or that
individual (as opposed to aggregate) relief is relevant at all. This does not mean that all small
claimant class actions should be certified. Far from it. It means that judges should evaluate
the desirability of a.class action not by the amount of individual relief, but by what really
matters -- the: deterrence value of the class action.’

There are problems with small claimant class actions, to be sure, but the (LY3)(EF)
factor is notthe best, or even a terribly sensible, way to address these concerns. If the
problems are serious. enough to .warrant attentlon measures should be adopted that fit the
nature of the problem more closely o

Thus, I recommen‘d that the Committee delete (b)(3)(F). If the Committee decides to
retain the factor, then for the reasons discussed above, the following sentence should be
removed: from the proposed Committee Note: "If probable individual relief is slight, however,

* Indeed, the‘ Committee’s telephone overcharge example reported in the draft Minutes .

illustrates the point. 167 F.R.D. at 542, 547. The Minutes report that at least some Committee
members believed factor (F) would permit a class action for telephone overcharges where
individuals expected 24 cents recovery, provided the class action could be resolved and the
remedy admlmstered at low cost. But why would this be so? Clearly, individual relief in the
amount of 24 cents is vamshlngly small and of no practlcal consequence to anyone. Moreover,
whatever "subjectlve intrinsic value" might mean (as opposed to "objective cash value," see 167
F.R.D. at 542) it is hard to imagine there is any in such a case. The only reason for class
treatment is deterrence, a reason that could well be quite important depending on the facts. If
the Committee is willing to tolerate a class action in this situation, then the Committee must
approve of a deterrence justification for the class action after all. But if this is so, then factor
(F) is misleading insofar as it focuses on individual relief -- especially since none of the other
(b)(3) factors clearly admits deterrence into the balance.

> Factors might include: (1) whether class actions are consistent with the legislative
enforcement scheme, if any (e.g., whether a class action would overdeter, and whether the
legislature contemplated private enforcement through class actions), (2) whether nonadjudicative
enforcement mechanisms exist and whether they are likely to be deployed (e.g. whether an
administrative agency or the attorney general is already in the process of seeking penalties against
the defendant or is likely to correct the condition), (3) the costs and burdens of class treatment,
and (4) the likelihood that the general type of wrongful conduct at issue will be repeated by
others (e.g., there may be less need to use a class remedy for deterrence when public officials
have adopted regulations to deal with future wrongdoing). In fact, judges today consider many
of these factors when deciding whether a class action is superior. :
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the core justification of class enforcement fails." 167 F.R.D. at 563.

L. 23(b)4)

The Committee has received much input on 23(b)(4), the settlement class action
provision. I will try not to repeat those points in detail. My views on 23(b)(4) are close to

those expressed by Professor David L. Shapiro of Harvard Law School in his letter to the
Committee.® | *

I am not opposed to class action séttlements.or:to settlement classes in general. The
potential costs of settlement in the class action setting are well known: agency problems can
undermine accountability and facilitate collusion between class counsel and defendants;
scheduling of recovery and damage averaging can redistribute wealth among class members
(depending on how the entitlements are defined); and adverse selection can dilute individual
recovery in claims resolution facilities. On the other hand, the potential benefits are
considerable as well: transaction cost savings, more rapid recovery, and potentially more
equitable distribution of a limited fund. Furthermore, settlement classes are not confined to
the highly visible and much publicized cases involving mass torts or small claims, and their
use in other settings may entail lower costs (but also potentially smaller benefits). And even
in-the most controversial cases, it might be possible to justify a settlement class action as an
administrative-type solution to an otherwise intractable, large-scale compensation problem,

where there is reason to believe that the affected parties would have agreed to the same
scheme ex ante. ‘

An ideal rule would provide guidance to district court judges on how to balance these
costs and benefits in particular cases and also how 'to design procedures, such as appointment
of guardians, attention to subclassing, and careful review of attorney compensation, that can
reduce costs while still achieving substantial benefits. The Committee’s modest approach is
risky, for the proposed (b)(4) invites more settlement classes without signalling the need for
and without defining suitable constraints. Of course, trial judges must have discretion in this
area, but it is important that their 'discretion be constrained both for good outcomes and for
empowering more expansive appellate review. ' \

As the Note makes clear, the Committee intends the constraints of 23(a) and 23(b)(3)
to apply to settlement classes.” New (b)(4) is meant to authorize district court judges to
consider the fact of settlement when evaluating these requirements. There are two problems

6 1 also agree with Professor Shapiro’s recommendation that the Committee clarify the

matters to be addressed in a fairness hearing, that it revisit the (c)(2) notice requirement for small

claimant class actions, and that it reconsider the opt out requirements for every type of class
action under Rule 23. ' «

”  This should be made much clearer in the text of the Rule itself.

Page 25




Page 26

pE g
L

3
]

7
with this approach. The first is that the Rule does not make clear how much of an effect on
the 23(a) and (b)(3) analysis settlement is permitted to have. . For example, there is no reason
in theory that the prospect of settlement should not entirely eliminate the need to show (b)(3)
predominance. After all, there is no judicial economy gain to be had from trying the case.
Similarly, there is not likely to be much left of the (b)(3) superiority determination as a
practical matter, at least for large claim class actions. When'a settlement appears reasonable
on its face and when class members who know about the case and want individual trials can
opt out, it seems likely that a judge would indulge a strong de facto presumption in favor of
"superiority" without inquiring too closely into all the factors. By the same token, a judge
might well ignore or at least downplay. (a)(3) typicality or (a)(2) common questions when
confronted with a case that will settle. | :

I assume the Committee does not want to authorize such a substantial departure from
the Rule 23 requirements, especially if it views these requirements as imposing meaningful
constraints. But the Committee never explains how far a district court judge is permitted to
go on the ground that a settlement is involved -- and, more importantly, the Committee never
explains why.. :

Even if 23(a) and (b)(3) still impose meaningful constraints, there is a second set of
problems with the Committee’s proposal. The settlement class has its own special features
that warrant additional cons;raints. Others have discussed some of these. For example, some
critics have described how a more indulgent attitude toward settlement classes can weaken the
bargaining position of class representatives and thus reduce recovery for class members. Of
course, the marginal gain from collective adjudication might exceed the marginal loss from
the bargaining disadvantage, but this risk should be considered in certifying a settlement class.
Furthermore, critics have pointed out how (b)(4)’s requirement that parties have concluded a
settlement before: coming to court only exacerbates the agency problems by making it easier
for class attoi':n}e‘ys_and defendants to arrive at settlements that are not optimal for the class.

The proposal drafted by Professors Judith Resnik and Jack Coffee makes an effort to
address these and other concerns. I conclude this letter by discussing their proposal briefly.
The Resnik/Coffee proposal has four important elements: '

1. It requires specific findings on the (b)(3) requirements. This is useful to assure
careful consideration of the factors and to-provide a record for appellate review.
District court judges often make findings today, but it is important for the rule
to make it clear that the practice is mandatory.

2. Proposed 23(b)(4)(B)(iii) extends the requirement of specific findings to such
matters as subclassing, guardians ad litem, special masters and the like. This is
a very desirable addition both because it instructs district court judges to
consider these potential safeguards in each case and because it makes a record
for appellate review. I only recommend that the requirement be applied to
“litigating certifications" under 23(b)(4)(A) as well.
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3. Proposed 23(b)(4)(B)(ii) addresses one of the serious problems with settlement

class actions -- the possibility of wealth transfers from disfavored subgroups to
. favored ones. And it does this in a way that can be implemented by district

court judges -- by requiring the judge to determine whether any subclasses
might do significantly better outside the class action. The judge might have
some difficulty obtaining the information necessary to make this assessment,
especially if all the lawyers have the same incentives to secure certification.
However, the fact that proposed (b)(4) has the judge appoint a plaintiff’s.
steering committee might help somewhat to assure at least some more
cooperative members And perhaps the court could also invite participation by
others. e ‘ e i

4. Proposed 23(b)(4)(C) requires disclosure of information important to assessing
the fairness of a class settlement. This information is critical to any serious
settlement review.

These are all important elements. Nevertheless, I would modify the proposal in two
ways.® First, I would add explicit reference to the potential benefits of class action
settlements.’ I mention some of these benefits in the beginning of this section, such as
transaction cost savings, more rapid recovery, and potentially more equitable distribution of
the remedy. The reference to superiority in current (b)(3) and the factors listed there do not
specifically address the potential benefits of settlement classes in particular. These should be
listed, so judges will know to make specific findings on them as well as on the other factors.

Second, I recommend that the Committee include examples in the Note to illustrate the
application of the factors. Judging from the draft Minutes, the Committee has in mind actual
instances of effective use of class actions for settlement purposes. The Note should discuss
these examples, not just cite to them. The draft Note does discuss some situations near the
beginning, see 167 F.R.D. at 561, but not with the sort of care I have in mind. The
Committee should explain why its examples are good applications of 23(b)(4) and what the
district court judge did in the case that was effective in reducing the potential problems.'

The Committee’s examples should be chosen to illustrate the range of possible applications

® The proposal needs some editing, as the authors admit. I would break up some of the
longer paragraphs into subdivisions to separate and clarify the distinct points. I know this
proliferates the number of sub-sub-subdivisions, and for this reason, it might be better to make
23(b)(4) a separate subsection of Rule 23 -- perhaps 23(g) -- or maybe even a separate rule in
itself devoted to class settlement procedure -- perhaps Rule 23.3.

°  While the proposal covers a lot of the potential dangers, it could be. a bit clearer and more

direct in some places.

19 Although this is more delicate for obvious reasons, the Committee might also consider
including examples of bad applications, with some discussion about what makes them bad.
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and the various reasons for, and potential problems with, settlement classes.

I have in mind here something along the lines of the “Illustratlons" that accompany
commentary in the ALI Restatements -- except that the Committee’s examples would be more
complex and the discussion somewhat more extensive. These examples could serve as
paradigms to help guide the exercise of discretion by -district court Jjudges.  Illustrative
paradigms, it seems to me, strlke a nice-balance between constraint and discretion. They give
normative gu1dance in'a pragmatlcally useful way, while leaving 1at1tude for the trial judge to
adapt procedures to the spec1ﬁcs of the partlcular case. :

sk ok

I hope this letter is helpful to the Committee. I hope too that the Committee does not
give up on the job of improving Rule 23. The task is challenging, not the least because of
the controversy it sparks. However, it is also important -- perhaps even essential. I wish to
join others in thanking the Committee for stimulating the extremely useful discussion that has
taken place. Whatever else happens, this alone is an important benefit of the process.

Robert G. Bone
Professor of Law

Sin
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PAUL D. CARRINGTON
DUKE UNIVERSITY SCHOOL OF LAW.
. Box 90362
DURHAM NC 27708-0362
TEL: 919-613-7040; FAx: 919-613-7231
pdc @facuity.law.duke.edu

May 21, 1996

Memorandum to
The Standing Committee on Rules of
The Judicial Conference of the United ‘States

I urge the Standing Committee to remand-proposed Rule 23(b)(4) to the Civil Rules
Committee to reconsider in light of the text of Section 2072 of Title 28, the consitutitional
principle of separation of powers underlying that legislation, and the public interest in directing
to Congress, and away from the Supreme Court, the political energy of those who would have
their rights substantially affected by the proposal.

I should disclose that, in addition to being a teacher of Civil Procedure for almost four
decades, I was the Reporter for the Advisory Committee on Civil Rules from 1985 to 1992, I
should also disclose that I am chairman of the board of the Private Adjudication Center, Inc., a
subsidiary of Duke University engaged, among other things, in service to the federal courts. A
part of that work has been the provision of ADR services in the Dalkon Shield bankruptcy in the
United States District Court for the Eastern District of Virginia, the design and administration of
an ADR program for the United States District Court for the Middle District of North Carolina,
and sundry other services, often in connection with “mass tort” litigation. We have most recently
undertaken to assist in the Piper Aircraft bankruptcy and the silicon gel breast implant
proceeding. In short, the corporation of which I am co-founder and present head is deeply
involved in matters that are the subject of the proposed rule revision. We might benefit from the
promulgation of the proposed rule in'that we might hope. to be, called upon to. help in the
administration of claims’ facilities created by settlement class actions.’ Whether or:not the
settlement class is legitimated by rule of court, T hope that our Center will be of assistance to
federal courts in the future in handling mass tort * tigation and in diverse other matters.

I am, I believe, fully aware of the problems presently faced by the district courts, and I
share the belief of many judges that mass tort litigation canrot be handled in conventional ways.
The problem of mass tort litigation is, however, too substantive to be a proper subject of a rule of
court. This is a problem to be addressed by Congress, who, so far as I know has not been
seriously importuned to consider it. ! :

T have joined in a letter signed by a number of other scholars and teachers of Professional
Responsibility, Civil Procedure, Constitutional Law, Torts, and Corporations that will in due
course be circulated to your committee. That letter objects to proposed Rule 23(b)(3)(F) and
()(4). I especially approve that letter’s objection on the merits to proposed Rule 23(b)(4), as a
rule that is far too open-ended and vulnerable to abuse. I am less keen on the group letter’s
objections to proposed Rule 23(b)(3)(F), but am frankly uncertain of the effect of that proposal.
The group letter is silent with respect to the proposed addition of subparagraph (f) to Rule 23. I
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support that proposal; it is my perception that the interlocutory review it would permit is often
desirable.

- 1 would not, however, have agreed to sign that letter if my opposition went merely to the
merits of the proposed revision. Particularly at this stage of consideration of the proposed rule, I
would counsel the Standing Committee to exercise caution in challenging the merits of a proposal
that has received earnest consideration by a very able Civil Rules Committee led by a
distinguished Chair and served by an esteemed Reporter, Indeed, during my time as a Reporter, I

observed several occasions when well-intended modifications imposed by the Standing Committee “g
proved to be improvident impulses serving .only to delay and obstruct the process of useful ¢
reform. Especially at this preliminary stage, any doubts the Standing Committee may have about ¢

the merits of a proposed rule should be resolved in favor of withholding its amending hand.

There is, however, an exception to this principle of restraint that I now eamestly
commend to the Committee. It is the duty of the Committee to intercede when an advisory
committee recommends a proposal that, if promulgated, would. exceed the quite limited
rulemaking power of the Supreme Court. Indeed, I importune the Standing Committee to be
cautious in protecting the Court and its rulemaking power from any possible misuse. Misuse
bears a great cost for it harms relations with the other brariches of the government and erodes the
esteem in which the federal ‘courts ‘are held by the profession and by the public. If ther¢ are
legitimate doubts as to whether a ml&e is within the rulemaking power of the Court, it ought not be
recommended by the Judicial Conférence or by the Standing Committee, nor promulgated by the
Court. It would be best to abort consideration of such a rule before harm to public acceptance of
judicial rulemaking is incurred. ; ‘ ‘ ‘ ‘
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It is my belief that proposed.Rule 23(b)(4) cannot withstand sober examination under the
Rules Enabling Act or the constitutional principle underlying that legislation. While the limits of
the rulemaking power are not marked, I perceive this proposal to be clearly outside its bounds. ¢
Accordingly, it should not, in my judgment, be allowed to see the light of day. I would adhere to
that position even if I thought so open-ended a rule were desirable on its merits..

The Court’s power to promulgate rules governing district courts is, of course, derived
from Section 2072(a). ' That statute restricts the Court to making “general rules of practice and
procedure.” To make doubly certain, subdivision (b).of that statute further explicitly forbids the
Court to make rules modifying substantive rights., The principle expressed in the statute rests on

elementary constitutional ‘principles. The lawmaking power of the United States is vested in
Congress; that legislative responsibility includes the power to establish inferior courts to exercise
the judicial power. The Coutt’s constitutional mission is to decide ‘cases brought to it by
disputing parties. Congress could not, if it would, authorize the Court to sit as a legislative house
enacting general laws to govern future cases. . It possesses, and can be given, no roving
commission to effect global peace. Nor would it be in the public interest for 1t to exercise such a
responsibility. if the Constitution and Congress permitted it, for the Court is not a politically
accountable institution and it lacks the means to appraise the political forces generated by
lawmaking that substantially impairs or enlarges the rights and duties of citizens. No better
means could be suggested for diminishing the status of the Coutt than to thrust it into the political

cockpit in which the Congress serves.
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" The text of the statute and of the constitutional principle underlying it are informed by
our experience with judicial rulemaking over the last three decades, and it is important that
judicial rulemakers be mindful of that history; there is a danger that some of it may be unfamiliar

e o 7 N

Page 30"

R SN




TR O TR 1 e gy T L AR et St

CARRINGTON MEMORANDUM RE: F. R. Civ. P. 23(b)(4), MAY 19, 1996: 3

to some members of your Committee. I therefore beg ydur indulgence in presenting a two-page
summary of recent history.

Judicial rulemaking is a nineteenth century idea. Its aim was to remove technical issues

of court routing from the realm of factional politics. Whether rulemaking power could be

conferred on the Supreme Court of the United States was a debatable issue prior to the enactment

of the Rules Enabling Act in 1934. It is now established by our tradition that Congress can

confer such a power on the Court, and its use over the last sixty years has proved beneficial to

courts in pursuit of the aims expressed in Rule 1. But the limits of the authority that can be
conferred on the Court remain unsettled. - :

For the last quarter century, there has been growing mistrust of judicial rulemaking, in
Congress and among the profession. . This mistrust first surfaced in the aftermath of the 1966
- revision of Rule 23. That revisior: had a substantial impact ou substantive rights. In hindsight, it
might have been wise for the committee, and the Court, in 1966, to have drawn paragraph (b)(3)
more narrowly to avoid the risk of altering substantive entitlements, or to suggest its enactment
by Congress in lieu of its promulgation by the Court. Citizens adversely affected by the new
- Rule 23(b)(3) questioned the propriety of the Court’s action creating new substantive rights for,
and imposing new duties or liabilities on, citizens not before it as parties. In the early 1970s,
there was active support for the repeal, or radi¢al modification of the rule, and also active support
- for its extension. The rule was, and remains, one on which political. factions divide; that fact is
itself a signal that it was not well-suited to promulgation by the Court. The debate over the rule
persisted; in the late 1980s, two sections. of the American Bar Association simultaneously made
conflicting recominendations for the revision of the rule; the ‘hierarchy of the. Association
transmitted both drafts to the Civil Rules Committee, which declined to consider either,
reaffirming an earlier action tabling all consideration of the rule. It was then still believed by the
committee that Rule 23 was politically tdo sensitive to permit further consideration by the Court.
The prudent caution of the Civil Rules committee in avoiding Rule 23 for these, many
years was driven in part by an awareness of other dissatisfactions with the Court’s rulemaking.
Dissatisfaction was apparent when the Rules of Evidence promulgated by the Court were
withdrawn by Congress as improperly substantive and then enacted as legislation; in the mid-
1970s. To prevent further excesses by Judicial rulerhakers, Congress began to consider
tightening the rules, enabling legislation. Serious proposals were made to abrogate the: Court’s
power. Interest in those proposals was elevated in the early 1980s by the ﬁc“.onsidjex;a‘ﬁon] given to

amending Rule 68. Prolonged consideration was, given to amendments putting, teeth in that

toothless rule for the purpose of encouraging settlement of pending actions, Critics; not without

reason, argued that the drafts under consideration would not be 'within the power of the Court as

delimited by the Rules Enabling Act. The Civil Rules Committee, in 1985, in response t6 such

criticism, concluded that the matter was one for Congress and tabled further consideration of the
_rule. And the Rule 68 issues have since received attention in Congress. | ‘

Public concern over possible misuse of the rulemaking power did not abate when the
Committee. abandoned consideration of enlarging Rule 68. Congress in 1988, after years of
discussion, at last revised the rules enabling legislation, Those revisions were modest, but
Congressional oversight became steadily more exacting, and factional political interest in the
Civil Rules has continued to grow over the last decade. Many critics saw in the 1983 revision of
Rule 11 an effort to do an end run on Congress with respect to our civil rights laws. The Civil
Justice Reform Act of 1990 was an expression of; the high level of political interest in certain
procedural issues, and that law imposed a deep. bruise onl the institution of rulemaking by the
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Supreme Court. The 1993 revision of Rule 26 was driven by the desire of the Civil Rules
Committee to avoid unnecessary conflict between the Court’s rules and plans being promulgated
under that Act, but that revision, too, was seen by some lawyers, perhaps including the leadership
of the American Bar, as an overreaching by the Committee transformative of the relationship
between lawyers and their clients. The volume of lobbying activity now directed at the
rulemaking process is eloquent testimony that something is amiss. Lobbyists belong in the
- Capitol, not in the-committees of the Judicial Conference or the chambers of the Supreme Court.

‘ It must-be granted that the line between “general rules of practice and procedure” and
substantive law is a shady one. It is not possible to write procedure rules altogether lacking in
substantive .consequences. Thus, we know, for example, that Rules 4 and 15(c) have some
necegsary bearing on the' applicability of statutes of limitations; and that Rule 13(b) has some
necessary bearing on'the law of judgments. But those effects are incidental to-rules governing
events that odciir in. the ‘course of ‘adversary proceedings in court between parties: who have
invoked the court’s jurisdiction.or who have been summoned to defend claims ‘brought against
them, claims ‘that the ‘courts have a'moral and legal duty to decide on the law and'the facts., The
means of service of 4 surimions, the duty to file a counterclaim, or the right to amend a pleading

o

are predominznitly technical mattérs that are special concerns. of the judiciary and do’ not' bear

directly on: the ‘rights’ and duties ‘of citizens in the affairs they ‘conduct ‘ontside: the federal -

courthouse. ' /They. are therefore proper subjects for judicial rulemaking. ' Yet, no one has
stiggested; or would: suggest;ithat the Court is empowered to;‘p‘rﬁom‘u‘ljsc“;at‘@jth“e\1 Restatement of
“both of those

Judgments' oria ‘comprehensive federal statute of limitations, meritorious though'
proposals might be in-stibstarice! - The law of limitations and the law-of judgments ¢ broad

socigl, political, and'-etonornic' consequences; they are not “gencral’ ’Hi,lbsh‘ofi‘n}practiéé‘ and
procedure,” and a‘r@ﬂ‘t"‘pgpﬁé‘fr“ subjects for undemocratic rulemaking;* " " B
' . A e 4 ) - K

oy, b I .
. This'is ieven mote clear with respect to the law governing the making of settlement
agreements and the law of contracts between lawyers and clients. A rule commanding citizens
havitig possible but unasserted claims to explicitly dismiss as their' attorney. a person whom they
did not affirmatively chooseito employ is not a rule of “practice and procedure” within the
meaning ‘of Sgction 2072, nor is it ‘within the constitutional limits of the lawmaking power that
can be Gdn‘fe‘[ﬁfed ‘on.the Coutt. ' The same can be said for a law that forces a ¢itizen having a

possible but ﬂndsSexted‘claim‘ei'ther to object promptly to a suppdsfe&’ settlement of that claim or
else acceptitsiterms. Such laws materially alter the status of 'citizens as winqliw)idhﬁilﬁ responsible

for managing their own affaits. The “scttlement class actiox%”‘i‘s adevu:e ‘:for‘d‘c‘:'h‘it;ving‘jprecisely
thESeacfféctfs;@nd‘is,‘ on‘that dccount, not a rul¢ of p]rocedurc;, but 4 form of contract and a device
' i S

of legalisubstance.

In addition to creating substantive contractual relations and diminishing the autonomy of
citizens, the 'settlement class ‘action effects significant wealth transfers. First, it relieves the
defendant and the court of the transaction costs associated with resolutions of individual claims,
but it does not eliminate those costs. Individual claims must yet be evaluated, s0 the transaction
costs are merely shifted to the claimants to be absorbed from any funds ‘made available to satisfy
their claims. : Second, because the settlement class action necessarily envisions cruder methods of
détermining 'the, merits of individual claims, there is a transfer of wealth from ¢lass members
having strong claims that; would have succeeded if fully-litigated to class members-having, weak
claims that would have failed. Third, there is a material transfer of wealth within the bar, as
leading class iaction lawyers amass large fortunes in short periods at the bar, in part of the
expens¢ of those lawyers who would otherwise present claims of individual clierits. These are
significant substantive consequences, and they are not mere incidents of arrangements the ‘Court
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may have made by rule of court to assure “the just, speedy, and inexpensive determination of
every action.” They are central consequences of the settlement class action and further confirm
the substantive nature of that device.

It is true that Rule 23(b)(3) has some of these same characteristics. That is why it
evoked mistrust of the Court’s rulemaking power in the early 1970s. And (b)(4) goes well
beyond (b)(3) in the degree to which it modifies the substantive rights identified, and in the
distance between the aims of the new provision and those of more conventional rules of practice
and procedure. Rule 23(b)(3) was at least directed to the conduct of proceedings for the purpose
of deciding them on the merits, and it was thought by those who proposed it to have quite narrow
application. Rule 23(¢) was an afterthought to (b)(3) envisioned to have narrow application.

The Civil Rules Committee. recommending (b)(4) has addressed some of the substantive
considerations raiscd by their proposal, but ia the Committee Notes rather than in the text of the
proposed rule. The Notes seem designed to counsel district judges in the exercise of the
otherwise unbounded power conferred upon them by the proposed rule (b)(4). Committee Notes
to procedure rules are, however, as especially unsatlsfactory format for making substantive law.
The likely effect of the Notes ought be appraised in light of the 1966 Committee’s expenence in
proclaiming in its Committee Notes that its Rule 23(b)(3) was not, mtended for use in mass tort
litigation and should not be used in such cases. )

The settlement class action ought be seen as a substantive device comparable to
bankruptcy. It is reasonable to propose. an alternative to bankruptcy for solvent mass tort
defendants. Indeed, I beheve that I favor the creation of such an alternative. It should, however,

' contain many safeguards to protect claimants, safeguards comparable to those that abound in
‘bankruptcy. The bankruptcy laws of the Umted States are not made by rule of court, nor could
they be. A moment’s consideration of the problems of drafting a law to provide the desired
alternative to bankruptcy reveals that many substantive entitlements are put at risk, while others
are necessarily enlarged. This is not a task for judicial rulemakers. Those whose rights are
affected are entitled under the Constitution as well as the Rules Enabling Act to have such laws
considered by duly elected representatlves who are accountable to their constituencies.

The lack of Rule 23(b)(4) has not prevented courts from stamng to fashion a law of
settlement class actions in the conventional way in which, courts make law, i.e., by deciding cases.
That form of lawmaking has its acknowledged demerits and limits; if an altematlve to bankruptcy
for solvent mass tort defendant is required, Congressional action should be much preferred
Congress is organized to perform such tasks as no court or committee of the judiciary is. Rules
of court, however, are not a legitimate substrtute Congress has not commissioned the Court to
enact such a law; it would be quite possibly unconstitutional for it do so; and if the Court were to
undertake such a task, it would improvidently place itself in a crossﬁre of factional politics
without means to welgh the competing interests and mediate amongst them; it would be an
invitation to all manner of lobbyists to begin working the corridors of the Court.

Respectfully submitted,

cc: Hon. Patrick E. Higginbotham %

Prof. Edward H. Cooper
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PAUL D. CARRINGTON
DUKE UNIVERSITY SCHOOL OF Law
Box 90362
DURHAM NC 27708-0362
TEL: 919-613-7040; Fax: 919-613-7231
pdc @faculty.law.duke.edu

December 18, 1996

Advisory Comittee on Civil Rules
Judicial Conference of the United States
Thurgood Marshall Building
Washington DC

Dear friends:

Enclosed please find the text of an article to be published this spring in the Arizona
Law Review. It is an elaboration of the argument that proposed paragraph (b)(4) of Rule
23 is not within the rulemaking power of the Court. Its conclusion, but not its reasoning,
was presented by Professor Cramton at the Philadelphia hearing. If there are members of
the Committee who were not fully persuaded by him, I hope they might take time to
entertain the fully developed argument. In my opinion, the possible benefits of the
proposal under consideration cannot possibly justify the injury to the rulemaking process if
the proposal were to be promulgated by the Court. ~

Given the political energy released by the Committee’s efforts to revise Rule 23, it
might do well to take the advice given the Committee a dozen years ago by Professor
Burbank with respect to Rule 68 and “abandon ship.” On the other hand, the Committees
efforts have brought forth some ideas that, in my judgment, would clearly improve the
rule. I especially commend Judge Schwarzer’s suggestions for improving the process for
approving settlements and the Committee’s proposal with respect to interlocutory review

of class ceniﬁ;ations.

Of course we all sympathize with. the ambition of the committee to solve the
problem of mass torts. Ido not believe that the Committee has yet produced a tolerable
solution to that problem, but when it does, I hope the Committee will wisely address its
recommendation to Congress, and not to the Supreme Court. .

Best wishes.

Sincerely yours,

%M/ Qééﬂwf«x

Page 34

e N SRR

e




P R bt i Lo 2t Al e

" THE CONSTITUTIONAL LIMITS OF JUDICIAL RULEMAKING:

THE INVALIDITY OF PROPOSED RULE 23(b)(4)

Paul D. Carrington®
&

Derek Apanovitch®*

Draft of December 17,l 1996. This article is being prepared for the Arizona Law Review. All

rights reserved. Please do not cite or quote without the pemxissioh of the senior author.

* Chadwick Professor of Law, Duke University; Reporter, Advisory Committee on Civil Rules
of the Judicial Conference of the United States, 1985-92; Chairman of the Board, Private Adjudication
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comments on an earlier draft by Roger Cramton, John Frank, Susan Koniak, and Alan Morrison.
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The Supreme Court of the United States has not been empowered, and cannot
constitutionally be empowered, to promulgate a rule of court authorizing United States District
Courts to certify a class action for the single purpose of approving a settlement of a “mass tort.”.

5
e et

’ ‘ | . ‘ The Rules Enabling Act

e W

The limit to the Court’s authority to make rules of court is implicit in the Constitution and

explicit inthe provision of the Rules Enablmg Act forbidding the Court to promulgate rules 4

modifying or abridging substantive rights.! The Act authorizes the Court only to make rules “of

practice and procedure” for lower federal courts.> Of course, the line between substance and

procedure is shaded.> Of course, many legitimate rules of court have substantive consequences,*

just as much substantive law has procedural implications. And of course there are legal nihilists

‘ who will deny that the line exists at all,’ so free are the Justices to declare their enactments to be
| mere procedure. Yet, there is a difference between substance and procedure that is easily discerned
in most of its applications. . 3

3 s,

There is no settled meaning of the terms “substance” and “procedure” as used in the Act.®

The difference can be stated in the language of Article III. The function of judge-made procedure

- rules is to facilitate the only mission of federal courts, that is to decide cases or controversies. In

the alternative, it might be said that valid rules of practice and procedure facilititate the

enforcement of law by guiding courts in the application of legal texts to facts.” Or, the dxﬁ‘erence

can also be stated in the language of Rule 1 of the Federal Rules of Civil Procedure, i.e., “to.secure

the just, speedy, and inexpensive determination of every action.” In this locution, justice is not

broad social justice among classes, but is just recognition of the merits of individual claims and

defenses. Procedure rules, in short, aim to cause dispositions on the merits, not to redefine those
merits.

Rule 23(b)(4): Procedure or Substance

The Advisory Committee on Civil Rules is presently considering an addition of paragraph
(b)(4) to Rule 23 that would authorize the certification of class actions for the limited purpose of
that common questlons predormnate The pfoposal is intended to legmmate the practlce of
certifying as class actions matters that have already been settled by contracts made between an
alleged tortfeasor and counsel purporting to represent the class of alleged tort victims.  Such
matters cannot be tried as class actions because the rights of individual class members -are t0o
diverse to permit their resolution en masse. *
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By definition, therefore, the proposed rule applies only to matters that will never be the
subject of litigation in a federal court. It has nothing to do with the Article Il mission of deciding
cases or controversies, but is instead a means of promoting ‘and endorsing apparent private
dlSpOSlthDS by lending them the imprimatur of the court. It is indeed questionable whether a
settlement-only class action is a case or controversy at all; ccrtamly some such settlements look
very much like collusive suits tradmonally condemned as frauds on the court’ that federal courts
have long been enjoined from entertaining.'°
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Nor does the proposed rule facilitate civil law enforcement. Indeed the whole purpose of
the proceeding is to avoid the noisome burden of applying law to fact. Settlements achieved by the
means proposed are not bargaining in the shadow of the law because by definition the law will
never be applied by the court, nor will any disputed facts be determined. Stephen Burbank’s
queétion about the 1984 proposal to amend Rule 68 seems even more applicable to paragraph
(b)(4): does it “really regulate . . . the judicial process for enforcing rights and duties” or “Is it not,
rather, designed, precisely to abort that process?”!!

The proposal can in a sense be said to facilitate speedy and inexpensive terminations, but
only in the same sense in which it can be said that the repeal of substantive rights and defenses can
reduce cost and delay in litigation. The proposed rule does nothing to secure “just” determinations
within the meaning of Rule 1, and is therefore not congruent }‘,vith the aims éxpressed in that rule.

_ Itis thus barren of significance as rule of “practice and procedure” within the meaning of the Rules

Enabling Act. -

The present practice of some lower federal courts in certifying mass tort claims for
settlement under Rule 23 cannot be legitimated by a rule of court. The present Rule 23 ddes not
authorize federal courts to lend their imprimatur to the settlement of mass disputes not meeting its
requirements for certification of a class action to be decided on the merits. The 1966 Rules
Committee appended to the present rule a Note explicitly disavowing its applicability to mass
torts.” The Supreme Court promulgated the rule with that understanding. Congress allowed it to
become the national law with that understanding. On the basis of that understanding, Rule 23 was
regarded as a valid exercise of the Court’s rulemaking authority. '

While lacking significance as a rule of practice and procedure, proposed paragraph (b)(4)
is replete with substantive consequences. These are not fully visible because it is the nature of
settlement to sublimate questions of right and duty and to silence further consideration of the merits
or the policies advanced by the agreed result. Tt is possible that the settlement-only class action has
progressed as far as it has for this reason, that judges employing it do not see clearly the rights and
duties affected when all they examine is a proposed settlement. It is what Judge Jack Weinstein
has identified as a substantive law revision hiding behind “procedural camouflage.”" ‘

The attainment of global peace in mass torts is a legislative purpose of formidable
~complexity. The Civil Rules Committee is aware of many of the difficulties but addresses them
only in the proposed Committee Notes. Many critics of the proposal have advanced ideas for its
improvement, but these are so substantive in character that they call attention to the impropriety of

asking the Supreme Court to enact them as a ‘rule of court. 'We count at least ten substantive
consequences confronted by the architects of global peace in mass torts.

First, there are the substantive rights of state governments to enact and enforce their own
laws governing such matters as standards of care, measures of damages, statutes of limitations,
and the law of judgments."* There is no federal law measuring the standard of care in tort; with
rare exception,'® there is no applicable national statute of limitations;' there is no national law of
Judgments other than the full faith and credit clause;'” and there is o federal'law of damages by
which diverse injuries can be measured. Unless the tort victims are all asserting rights governed by
the laws of the same state, an omnibus settlement necessarily overrides differences in state law. A
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federal statutory scheme could be devised'® by which appropriate deference to the sovereignties of
the states can be accommodated, but it would surely require an exercise of the commerce power,
and entail a massive trespass on the Erie principle. Such a law a}u\thon'zing” the use of settlement-
only classes in cases arising in interstate commerce would satisfy Article I of the Constitution, but
might be denoted as a randomized precraption  of state law vulnerable under the Due Process
Clause of the Fifth Amendment.' The relationship of the federal government to the states is a
matter of substance, not mere procedure to be controlled by rule of court. It is Congress, not the
Court, that wields the Commerce Power. ‘ K

. Thestatelaw displaced is much more than the law of torts, but bears on diverse social and
economic relations e:;tttinSic ‘tdjlitigé’tion‘.’ Thus, second, there is the substantive impact of the
proposeQi rule in displacing the states laws of conflict of laws.” That corpus of law regulates
relations ' between states, rather than between the states and federal law, but. it is not' less

substantive on that account. As the Supreme Court affirmed in Phillips Petroleum Co. v. Shutts,”
if the rights of class members are defined by the laws of different states, those differences may not

be disregarded merely because of the existence of aclass action, even one that is sustained by the
predominance ‘of common questions of fact. An order approving a mass tort class action settlement
disregards conﬂu:{:ts of law goyeming the substantive rights and duties being terminated. Indeed,

ed advantages ?f the settlement-only class action is that it enables a court to dispose
millions qf@gtential cases without. noticing the. ‘substéntivg differences amongst

A n
it

To elaborate briefly, an individual class member asserting a substantial individual claim
cannot intelligibly evaluate an offer to settle that claim without making some assumptions about
the controlling law. When a judge undertakes to evaluate a se;tlement in the performance of the
duty imposed by subdivision (€) of the rule,” he or she necessarily makes similar assumptions, but
in gross, rounding off the differences amongst the rights and duties -of the parties. A statute
creating a device to settle many claims at once would prescribe;, or is authorizing the court to
prescribe, answers to the, following substantive questions,  pethaps among others;, what 'is the
applicable standard of care? what harms. are to be compensated? how. is compensation to be

measured? under what circumstances are punitive damages to be taken into, account?’ who pays
the costs of resolution on the merits of issues that must be tried? if there are:rp,tfxltiple causes of the
harms to bq compensated, how is liability to be apportioned among multiple alleged tortfeasors?
what effect with any apportionment have on the rights and duties of other alleged tortfeasors not
joined in the action? All these questions are given one Procrustean answer ;without regard for the
differences in the laws goveming individual members of the class.*

Third, a settlement-only class action necessarily requires establishment of a fictional
contract of employment between members of the class and class.counsel who will be paid from the
proceeds of the settlement of members’ claims. Judge Easterbrook was perhaps understating when
he observed that “a settlement followed by a faimess hearing remains more like a-contract than
like litigation.”® Perhaps such a contract is created through the notice and opt-out procedure, but
this requires an extr.aordipary L/;‘:;:xtension of the concept of mutual assent. Indeed, the usual class
action notice is so uninformative to the average citizen receiving the notice as to make most other
contracts of adhesion look hké carefully negotiated bargains.® Contracts between attorneys and
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their clients are substantive legal relationships and the validity of adhesion cbntracts with regard to

such relations is a matter of utmost substantive-political sensitivity. ¥’

The problem of creating a fictional contract of fiduciary relations exists in some measure
with respect to all class actions. It is, however, much less a problem if it is supposed that the class
action is to be tried, for the duties of trial counsel are well-formed, there is far less risk of a conflict
of interest between the class attomney and the members of the class fictionally designated to be his
or her clients, and it is therefore more reasonable to infer the clients’ assent to the class
representation. Indeed, when there is a trial, the fictional nature of the attorney-client contract is

. generally inconsequential. The conflict of interest problem is muted even in settlement if the

requirements of (b)(1), (2),‘ or (3) are met, but if the class is not identified by the predominance of
common questions, as (b)(4) contemplates, the class lawyer is laden with conflicts of interest. It is
not possible in the absence of predominating common questions for class counsel to negotiate a
settlement equally faithful to all his or her fictional clients. It is therefore unrealistic to infer
assent.

The difference between (b)(3) and (b)(4) in this respect is illuminated by compatison to
Phillips Petroleum Co. v. Shutts.” The Court there noted that most of the members of the class
had something to gain and very little to lose by being included in the class. It was therefore
reasonable to suppose that they assented to the jurisdiction of the court in Kansas. Also, because
of the predominance of common questions, it was also reasonable to suppose that class members
were willing to have the class attorneys represent them. No such supposition can be Justified in the
mass tort situation in which the claims are large and diverse.

We are riow accustomed to contracts of adhesion. They are an acceptable, even a benign
device, so long as their provisions are reasonable, i.e., consistent with the reasonable expectations
of the party whose assent is fictionalized." But they are not enforceable when they go beyond those
reasonable expectations.” The claimants in the Shufts class were royalty owners presumably
possessed of some sophistication; they likely understood the notice they received, and it was
plausible to believe that they would regard the suit as advantageous to themselves. They are in
contrast to the average personal injury victim, who is very unlikely to comprehend a class action
notice. It is beyond the experience or expectation of reasonable citizens that the failure to respond
to what looks like a piece of junk mail constitutes assent to the employment of self-selected counsel
to represent the mail recipient in an action involving serious personal injury or death.* There is no

. reason to believe that a serious personal ‘injury claimant désires to be represented by class

counsel.*! This becomes especially obvious when we consider the nature of the representation that
will be provided by this self-selected attorney. ‘ \

Thus, fourth, the fictional contract created between class members and their lawyer also
radically modifies the powers of the attorney as agent of class member clients. The attorney to
whom the class member-is said to be a client, is no ordinary attorney, because he or she lacks the
normal duties éf fidelity and obedience to the client. It is elementary agency law that a client as

- principal is not bound by the promises of an attorney as agent to settle except on authorized

terms.*? Thus, under conventional law, a litigant is entitled to reject a settlement negotiated without
explicit advanced approval.® Insofar'as subdivision (e) of Rule 23 confers authority implied by
law, it modifies the substantive right of a client to reject settlement. In the (b)(3) situation, the
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predominance of common questions may possibly justify such an implication of authority to settle
subject to the approval of the court. But in the absence of predominating common questions, no
such implication is remotely warranted. It is not a reasonable inference that a class member
intends to confer such extraordinary authority on class counsel in the mass tort situation; such an
unrealistic inference effects a substantial change in the law of agency. |

Moreover, an ordinary lawyer bas a duty to reject a compromise providing generous fees
but modq.‘sf; relief for the i“tzl‘ient.34 Such a duty seéms to be unknown to mass tort class action
- settlements. o ‘ ) o

‘Fiﬁh‘, such fiduciary duties as may be imposed on class counsel are enforced by another
body of tort law; lawyers who betray their clients’ interests expose themselves to liability.” The
risk of betrayal is particularly marked in the (b){(4) class because of the dissimilarity of the claims
being settled. It sééms to be' widely assumed, however, that court approval of a settlement under
subdivision (¢) insulates class counsel from collateral attack by “clients” aggrieved by an apparent
sell-out of their claims by lawyers laden with conflicts of interest.® This assumption may not be
correct if the usual principles of tort law apply” If an analdgy can be made to the law of
provisional remedies, the action of the court granting an attachment or a temporary, restraining

order 'without proper notice and security against abuse of process does not insulate from liability
the party and counsel who persuaded the court so to violate the law.**" Perhaps a mass tort client
aggrieved by'ia class settlement can likewisc maintain a claim “against the ‘class lawyer
notwithstanding coutt approval of the settlement.”® Indeed, the fact of judicial approval might be
said to make the settlement “state action,” and hence actionable under federal civil rights laws. ©
In an appropriate case, it. would seem that the tort law of many states would allow for the recovery
of punitive damages against faithless class counsel. Whatever the answers to the questions thus
posed, they are answers rooted in tort law. If the interface of subdivision (€) and péu‘"'ag;r‘aﬁh‘(b)(tt)
is to have any effect on the tort claims of class members against class counsel, the rule is

substance, not procedure.

Sixth, resolution of monetary claims en masse entails the assignment of monetary values to
the choses in action being compromised. Choses in action are property rights. Subdi\)ision (e) as
applied even in (b)(3) cases assumes that there is a fair valu¢ of a mass of claims that can be
detected by the court and counsel. If, however, there is no standard by which faimess can be
judged,* then the promised protection of subdivision (¢) is a snare and a delusion. ‘

Generally, counsel determining whether a settlement of an pérsohal injury claim is fair
analyzes its merits, i.e., the likelihood of its success and the damages likely to be assessed if the
claim is tried. But even after making that calculation, experienced personal injury lawyers will
differ enormously in the value they assign to their cases, sometimes by a factor of several
multiples.”. There is no value of an individual claim that can be designated as its fair value in
settlement. What is fair is what informed and uncoerced disputants will accept, and fairness has
little meaning other than that.® ‘

In (b)(3) cases, because the common questions of law. and fact predominate, it may be
plausible that class counsel can prudently appraise the value of each of the claim being settled en
masse and that class members might willingly authorize acceptance of a payment so measured.
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When common questions do not predominate, as in proceedings under proposed paragraph (b)(4),
there is no method by which an intelligent judgment can comprehend the settlement value of diverse
claims, however “mature.” Not only class counsel, but the court acting under subdivision (e) can

do no more than take a stab in the dark™ unless it is to inform itself on the merits of each case, a

process that would defeat the purpose of the exercise.

‘ Moreover, the prospect that claims will be valued with little or no regard for the expected
outcome of trial disturbs the ability of individual claimants to settle their disputes with alleged
tortfeasors because settlements are generally the result of predictability associated with the

- prospect of a trial on the merits. Difficult though it often is to foretell the likely results of a trial, it

is always more difficult to foretell the outcome of an informal settlement negotiation conducted
without the prospect that rights will be enforced if no settlement is reached.

In these respects, the guesswork associated with mass tort class action settlement effects a
substantial modification of the property rights of class members. The modification of rights from
those that can be enforced at trial to those that will be measured by weakly founded guesswork
effects a transfer of wealth from class members with clearly meritorious claims to those whose
claims are more dubious. Intangible property rights are thus modified by any law conferring
authority on a court to approve en masse a settlement of personal injury claims.

Seventh, there is the closely related problem of dividing the proceeds of a global settlement
among members of the class. Typically, the defendant will have no desire to participate in that
division. The result is that the cost of defending against false or excessive claims falls on the class.
This transfer of the role of defendant from the putative tortfeasor to the victims as a class has
:conomic consequences in further devaluing the intangible property rights of the victims. It also
1as social and political consequences by turning the claimants away from the alleged wrongdoer
and against one another. \ 1 '

‘ Eighth, the right to individual control and management of one’s own personal injury claim
is itself a substantive right, indeed perhaps a constitutional right*® As the Court not long ago said,
there is a “deep-rooted historic tradition that everyone should have his own day in court.” In this
respect, the substantive entitlement may be denoted jurisprudential. The civility of our law has
long been thought to rest 6p its recognition of individual entitlements and responsibilities, and a

central entitlement has been the right to assert one’s own rights. As Justice Harlan wrote in 1971

American society ... [bases] its machinery for dispute resolution not on custom
or the will of strategically placed individuals, but on the common law model. ... [TJhose
who wrote our original Constitution, in the Fifth Amendment, and later those who drafted
the Fourteenth Amendment, recognized the centrality of our concept of due process ...
[W]ithout due process of law, the State’s monopoly over techniques for binding conflict
resolution could hardly be said to be acceptable, for binding conflict resolution could
hardly be said to be acceptable under our scheme of things.*’ ‘

A legal system that no longer has time for individuals has seriously modified the quality of

justice,”® as Frank Michelman puts it, we depend in some measure on “litigation values™ as the
distinctive mark of our citizenship. Perhaps we cannot afford that luxury in mass tort cases, but
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" surely a law abrogating the right of individuals to be treated as individuals in regard to their
* distinctive personal injuries is a substantive enactment. C o

. Nihth, the ability of the defendant to pay is a significant factor in judging the fairness of
the terms of many scttlements, including many mass torts, asbestos being the obvious example.
That ability to pay is connected to other substantive rights and duties of the debtor. What is

-irivolvéd it ‘many'settlement-only class actions'is thierefore thie creation of a voluntary bankruptcy

process for use by solverit debtors. Indeed, it may be that the primary aim of some mass tort
defendants seeking settlements is to protect the security of corporate management from the hazards
associated with ‘seeking the protection of the bankruptcy court. And one bargaining chit employed
By some miass tort defendants to induce class seftlement may be the thréat to seek the protection of

a bankruptcy court. * Almost the whole ‘range of issues and concerns ‘arising in' bankruptcy are
therefore raised by the concept of the settlement-only class action when applied to 2 defendant of

' questionable solvency.” “The contract and property interests protected by bankruptcy law are not

less »cxposeci to miodification and diminution when those protections hrc‘cnrcumnavxgated by a Rule
23 settlement: Proposed paragaph' (b)(4) éihiply fails to address the vast number of substantive
issues ‘addres§e\d“ by Congress in the Bankruptcy Act’ with which bankruptcy lawyers are
gbnversant. Si“le‘x‘\‘éef‘dée‘s‘ not deprive the such legislation of substantial impact on the nights and
duties it fails to observe: ' - ‘~ o T

" Finally; there is the problem of future plaintiffs, including those yet unborn.”! The present

* proposal disowns that issue, leaving it to case law. But the case law to which the issue is left has

been made to rest in large measure on Rule 23 and the Committee Note attached to the present
_proposal t’,Xpr”&sseé the purpose of facilitating the resolution of the issué regarding future claims.
Courts imposing global peace on future plaintiffs can therefore be expected to rely on paragraph
(b)(4) with even greater ease and justiﬁcatioh than have those who fashioned the settlement-only

ilass action out of the present text of the rule. That the substantive consequences of the rule are .

acknowledged and specified only in the Committee Note does not change the substantive character

of the law it would purport to create. ' To the contrary, the Notes in this instance serve to call
attention to the nature of (b)(4) as a disguise.

" Paragraph (b)(4), and the lower court ‘practice it would purport to legitimate, are not
principles of practice and procedure. They are radical tort reform. Doubtless, a strong case can be
made for radical law reform to deal with the 'social, economic, and political problem of mass torts.
We do not here question the need for reform, but challenge the propriety of effecting such reform

" by rule of court. - -

The Theoretical and Practical Bases of the Rules Enabling Act

" We then retumn to examine the proposition with which we began, that the Court cannot
constitutionally employ its rulemaking power to achieve such substantive aims. As we noted
above, the Court has never enforced the principle limiting its power. As we will shortly report,
responsible officers have sometimes disregarded it. For these reasons, it seems timely to review the
elementary principles of constitutional law and the practical political considerations underlying the
statitory language of the Rules Enabling Act.
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.- The theoretical limits of the Court’s rulemaking power are derived from first principles of
constitutional law so familiar that they are easily overlooked. Those principles are that Article III
judges are to decide cases or controversies, i.€, to enforce the rights and duties of citizens by
applying law to facts. Life tenure is conferred upon-them to assure fearless judicial decisions, but
it also limits the roles they can legitimately perform in a democratic society. Because of their
independence from democratic politics, Article Il courts may perform political. functions only if

. incidental to the Article IIl mission. That a function is socially useful or economically beneficial is

not alone a sufficient reason to employ Article III institutions to perform it. . -

It is implicit in these principles that, as Judge Posner has affirmed, there is no power. in the
federal judiciary to compel individuals to settle their grievances.” Social peace is not the Article
II mission. Dispute resolution is a by-product, not the objective; of their decisions. . It is, we may
hope, a large by-product because for every carefully wrought judicial decision, there may be
hundreds or thousands of matters that are privately resolved “in the shadow of the law.” Private
dispute resolution depends to an important degree on the effectiveness of courts in the performance
of the Article III. mission of rendering accurate judgments in contested cases and controversitag.53

Making law is also an activity incidental to the mission of Article IIl courts. Law is made
when courts decide cases, but life-tenure judges hold no ,commission to enact laws creatmg,
modifiying, or abrogating the rights and duties defining relanonshxps between citizens in a
democratic society. There is an important constitutional and practical political difference between
the making of law bound to and limited by decisions in cases that a court is, called to decide and the

. voluntary articulation of legal texts uttered as commands to coritrol ﬁ.lture conduct and relations.

We accept the former because it is necessary, but not the latter because we:have littlen need of
what Geoffrey Hazard denotes as “undemocratic legislation.”

Procedural leglslatxon by federal judges is therefore constxtutlonally exceptional. It has
been contended by no less an authority than John Henry Wigmore that courts have inherent
authority to utter procedural rules to command future conduct of lawyers and parties in judicial
proceedings.” Such constitutional authority may be appropriate in the schemes of state
governments, especially those in which high judicial office is filled by vote of the people. But no
such power has ever been claimed by or for the dﬁlgnedly elitist. federal courts and where such
power has been conferred by state constitutions, it has always been narrowly confined to the
managemet by the courts.of thclr own internal operations.*

Although there are now perhaps two hundred constltutxons in operatlon around the world,”’
it is doubtful that even one could be found to confer authonty on a judicial institution-to ‘enact
prospective laws creating new contractual relatxcnshlps between citizens, abrogating or diminishing
liabilities owed by some citizens to others in regard to events and relations external to judicial
proceedings, transforming the jurisprudential premises of the legal order, or altering the
relationships between branches or levels of the governmental structure. As we have seen, proposed

paragraph (b)(4) would be an eanctment doing all those things, and would therefore be in violation

\, quite possxbly of every constitution in the world.

There is a practical reason that this is universally so: wherever law is important, it is
important to preserve the independence of the judiciary from direct involvement in the factional
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politics that is an endemic threat to that independence. John Marshall was guilty of hyperbole in
identifying a “dependent judiciary” as “the greatest scourge an angry-heaven ever inflicted upon an

ungrateful and sinning people, %% but his point has been taken wherever constitutions mtended to be
enforced have been wntten l A ;

\A‘

All constltutlons mcludmg our’ own' depend on the self—drsaphne as much as’ the moral

‘ ‘courage of the Judrcrary In'no sphere: of: judicial work is that. drscrphne more timely than in regard

to )udreral rulemakmg " The SupremelCourt promulgating’ rules of court is' necessanly the: judge of
its own work. - If it exceeds its authonty, there is no effectwe authonty available to correct it.

‘e judges rules AsJudge
“ w;  they “must be'. particularly
“l‘respect tosrulés made, pursuant lto the Rulec
‘ el on the commrttees whoiz

i ‘d that the absence of effective correctron for mdrscxplme
 rules’ of. court are’ beyond any aecountmg The .price of
' paid nnmedrately in the formof invalidation by Another body,
{;over timg¢: n‘lq‘}other coin.; It'will be pard primarily i the -erosion of trust: and respect,
i the wrllmgness of crtrzens th ar ‘and 'the} plitical’ branches: of government to’accept the
authonty of a Court seen to trespass on the nght of the peOple to govem themselves Especrally if

ildikeep
does not mean sthat those who mi
i ‘lemakmg‘Wlll not!b

L

precedent deﬁmng the li
Court to drsregard mer
seems most’ convement or
the burden of’ pa)‘“'rng the“pnce‘ In E ‘long run, as they say, we’ll all! be dead. Doubtless there are
occasions .of grave polmcal crisis when any; pubhc officers having ; any power | to relleve the crisis
must act desprte adverse long—tenn consequernices for constrtutronal arrangements. . However
es'r “o suchll‘prgent natronal crisis: Enacting i ‘in*violation of the Court’s
"‘luse xts:rulemakmgl power only for th ¥ umted purposes for whxch it
P A e
ol s‘nl« l‘ l‘llmw‘y’: .e:‘ ' L | o . ' l l
: Moreover the. Colirt and - those who adwse it need to keepl in m1nd that its rulemaking
" process has-been embattled in: redent years In considering the polttrcs of federal judicial
“rulemaking, it.is neceSS:my 0'ask the awful questron “how many dmsrons has the Pope?” The

‘ gratrfym ‘a't the momeng leavmg the natrdn and others who oome later

. answer is very few." In' l1983 the National Assocratron of Process Servers proved: to have more

influence with Congress in,shaping the text of Rule 4 than did the Judicial Conference and its
committees, ™"’ la‘clear sign nal that" the judicial rulemakmg institutions. were not held in the highest

 esteem on- Capitol Hill. {1’

Ihll988 Congress amended the Rules Enablmg Act in expressron of its

i
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dlssatrsfactron with the Court s rulemakmg,‘Ss the House of Rerpesentatlves voted to abolish the

stupersessmn clause,® a sxgmﬁcant feature of the- mlemakmg process.”’ And in 1990, even with the
.“support of the American Bar Assocatlon the Judicial Conference was unable to dissuade Congress
' "‘from enacting the tll-concewed le Justice Reform Act® which grievously disrupted the scheme

put in place by the Court’ rules.% The Congress enactmg that legislation was not far removed

from repealing the Rules Enablmg Act. Judicial rulemakers ‘may well already ‘be, as Linda
7 ‘Mullenix has said, going the way of the Frerich aristocracy.”™ That destiny seems likely, 'and
" “éven warranted, if the Court lll—adwsedly oversteps its role. ‘Ronan Degnan in 1962 cautioned
‘those drafting the Federal Rules, of * Evidence: * common prudence should tell the rulemakers that

k:"‘reachmg for too much may cost them everythmg o

271
’> #

‘Yet another eonsrderatlon ‘of both theoretlcal and’ practlcal srgmﬁcance is that' Amcle m
institutions afe not wellshited to the task of enacting substantive laws. The political branches of

. government have procedures for lawmalqng to which those of the committees of the Judicial
i -Conference of the United States are’'a poor umtatxon . Those procedures are desrgned not only to

4«,‘

inform legrslators about the ments of pendmg legrslatnon but also fo accommodate the de51res and
demands of aﬂ'ected groups or_ interests to. participate in and mﬂuence the process by whrch
. substantlve nghts and dutles a 4 1created, modrﬁed, and abrogated

Axt}cle I mstltutlons are not’ adept at such procedures Indeed, for the ﬁrst half century

" of is e\ustehce ‘the’ fedcral rulemakmg process was doggedly non-partrcrpatory, rulemakers sought
*'to’minimize- publrc exposure of théir deliberations to underscore and preserve! their mdependence

from factional polrtrcs For about a decade, and especially since the 1988 revisions of the Rules

.Enabling: Act, the rulemakers have strrven to fit themselves for participation in pohcymakmg by
\adoptmg procedures resemblmg those ‘employed by " Congressronal committees and ' federal

rtrattve agenc1es when rulemakmg - Their public. meetmgs and heanngs on proposed rules
and the comments they produced have helped rulemakmg comrmttees make better rules. But there

Loy
{

eetstthe eye No ond“‘ hould nustake a comnuttee of th bR drcral Conference of
‘Sta tes fo

J‘lll

pelling
rulemakmg commlttees ‘have generally over the years maintained a steddy ieye o

) “ by

-stated in Rile 1.7 Nevertheless, it cannot be*den'ie“d,that if judges are to cho

The drsablhty of Artrcle L1 Judges for the practrce of democratrc polmcs was recently

1llustrated by the [10[1 of the Iudrcral Conference of the Umted Stat% def‘:j il

*jourt s argument for sustammg the local .rule ‘was agamlto quote Hazard,
monum rltally u convmcmg,”77 its decxsron allowed local district courts to make )unes less

) representatwe more erratic and harder to predrct (and thus an unpedrmentllto settlement) iand also

doubled the: unpact ‘of the pedemptory challenges limited by Act of Ccmgresd ™ 'Had the electorate

Page 45




THE LIMITS OF RULEMAKING, DRAFT OF 12/18/96: 1 1

el "“ﬁ‘mﬂi

‘ X

or even the bar had any influence, it seems unlikely that the halving of the jury would have been ,l

. seriously consxdered No notice was taken by the Court.” or the district judges engaged in halving g‘lli
" the jury that the institution was embedded in the Seventh Amendment because the pegple of the A
United States insisted on moderatmg the power of the life-tenure Judges created in Amcle m.® 3“
1991, the, Court promulgated rules amendments aclmowledgmg what had been done At no time L
., did the Court or its. advisors seriously consxder any views  of, the Jury other than that of the «:

]udxcxary When at last a rulemakmg commmee responded to the popular v1ew and voted to
‘restore the jury to full size,” its recommendanon was reJected with 'no" reasons glven A lesson
taug,ht is that if the federal Judlcxary prefers halved Juries, Junes” wﬂl eontmue 1o, be' ‘halved,
whatever the bar and the peoplc may thmk Such mdlfference ‘“ e ll‘ 'f the govemed is ‘ntxrely
appropnate when judges are dec1dmg cases or contx‘oversxes and is also appropnate when making

rules: of ‘techmca,l” nature servmg» to promote Just, ‘speedy, andwmexpenswe enforccment of rights

i
i
i

e,

iy

QIS (s YN

L d¢n0e3 of the judlClary 1S ah ?ajdvanlagel‘n
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l\ -only of rules proposals, but of other altematives coming from other sources., and the more it will

need to afford participatory opportunities to ever more. diverse groups seeking to help shape that

‘judgmnet.  On several occasions in recent years, the Court has received argument in opposition to

the promulgation of proposed rules. That practice is likely to increase in frequency as a result of
the 1988 amendments to the Rules Enabling Act because the enhanced openness of the process has
brought increased demands for participation. And the Judicial Confereence and its éqmnﬁttees
must inevitably become increasingly redundant.®’ The Court' will come to, conduct its own

. legislative hearings and do its own drafting.

~ In addition, as the Coun’é rules modxfy substantive rights and duties, the: more aggressive

will be the efforts’ of factional interests to establish relationships with' Justices; and ‘the more

concerned the Justices will become. with marshalling public acceptance and support for their
enactments.”® Would the Court enacting new principles of contracts ‘or torts 'accept ex parte

_ communications as Senators and committee members do? Would Iobbyist‘swbe‘ issued badges of
- access to the corridors of the Court? Would they be received in the chambers of individual

Justices? Would Justices allow themselves to go junketing with lobbyists ‘févpring or opposing a

. particular rule of court? Would Justices need at lest one law clerk performing the’ fole of

legislative assistant who is adept at spin-doctoring?. And is it not likely that Justices would seek

. . and perhaps find new means of bringing pressures to bear on ‘fone; aqbtﬁ]gef to sécure legislative

enactments and on Congress to protect their ienactments from unwelcome r‘.ﬁ:visidglon Capitol Hill?
Would they go on speaking tours? Divide into parties? Send their staffs to' work the corridors of
Congress? ‘ o

Finally, at the end of the process making substantive legislation comes a Faustian moment

when the judge-legislator must express a substantive preference for the interests of one faction over

.. another, choosing between labor and capital, or between investors and b’rokers,“?pif ‘cbn‘sumeﬂnjs and
. manufacturers, or’environmentalists and those who use and consume ‘natural resources, and so
. forth. Granted that the Supreme Court reflects in a general way the politics of the presidents who

appoint its members, it presently remains an institution independent of any enduring ties to any of

- the various factions just mentioned. Trust in the Court is 4 precious national treasure. That trust

rests, in large measure on our shared belief that Article II judges dec’:ide;casfes‘;ot controversies on
the merits, without regard for who the parties might be in part because they ha,veinocontiﬁuipg ties
to factions of the sort that democratic legislators nurture. That trust is at nisk when the Court elects
to enact laws favoring one special interest over another. - ‘ 1‘

) - We of course can‘n"ot say that all these imaginary horribles would océur if paragraph (b)(4)
were added to Rule 23, But they are all foreseeable secondary consequences of the Court’s

~ departure from its assigned role. None are likely to occur if the Court sticks in rulemaking to the

narrowly technical task of expressing general principles derived from the values embodied, in the

. constitutional principle of due process of law, technical matters on which its advisory committees

have some plausible claim to competence.
Observing (and Not Observing) the Limits of the Court’s Authbrity

Pa}ragréph (b)(4) is politically controversial, supported by some factions and obposed by
others. That is a solid proof of its substantivity in the pragmatic sense. When large political
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forces are marshaled in support of or in opposition to a proposed amendment to a rule, it is time to
ask why. The answer will generally be because the proposal has important effects extinsic to the
process by which the courts decide cases or controversies in accordance with law. When that
_appears to, be the case, it is time for the Civil Rules Committee and the Judicial Conference to
redirect those factional interests to Capitol Hill, where they belong.

“ Although never articulated, this practical wisdom has in the past guided the behavior of the
Civil Rules Committee. It has never recommended a rule to-which there was stout, principled
opposition by persdns aggrieved by the prospective substantive consequences of the pending
proposal., The one counterexample was the opposition 'of court reporters to the revision of Rule 30
to permit the use. of videotape in recording depositions,” a reform that was incontestably
procedural,in character because it affected no nghts or duties bearing.on relations and events
outside federal judicial proceedings. | ‘

On the other hand, some who should have been sensitive to the pragmatic constitutional
politics, of judicial rulemaking have not been. Like all jurisdictional restraints, the injunction
against substantive legislation by the Court is easily forgotten by those seeking to make what they
believe to ‘be“ good law. For example, Judge Charles Clark, the first Reporter to the Civil Rules
Committee, forgot. The Advisory Committee had to restrain him from including in Civil Rule 3 a
doctrine of limitations law® Limitations law, while it is often characterized as procedural for
some purppses,*91 haslittle to do with the op‘er:itions of the courts. in performing their constitutional

* mission, and it was quite clear that Congress did not intend to confer on the Court. authority to
‘énact limitations law. ‘ :

The 1937 Advisory Committee served by Judge Clark itself forgot the limits of its
commission when it recommended the promulgation of Rule 68 on offers of judgment’ apparently
without considering that it might violate the statutory injunction against substantive rules of court.
It is understandable that the committee overlooked the issue in regard to the original Rule 638
because that rule was so trivial in its effect. Possibly it could have been justified as a procedural
rule implementing Congressional legislation on the taxation of fees;” on the other hand, Rule 68 is
merely an inducement to litigants to withdraw from court and has nothing to do with the internal
operation. of the institutions in deciding cases or controversies. It appears to modify rather than
elaborate the controlling Congressional legislation on fee-shifting.™ Hence, it would seem that

- Rule 68 was from its beginning an invalid rule of court, albeit an almost completely harmless one.

The American Bar Association was the progenitor of the Federal Rules Enabling Act,” yet
it also sometimes forgets that the Act limits the rulemaking power of the Court. During the decade
of the 1980s, the Association recommended three reforms. The first led to the promulgation of

revised Rule 11 in 1983, a rule proving to have significant unintended substantive consequences.”
The second was a revision of Rule 45 to include, among other features, a provision imposing
liability on lawyers who abuse the subpoena power.” That request was fulfilled in the 1991
revision,”® but not without some soul-searching on whether tort law regarding abuse of process
could be included in the Rules. It was concluded that the proposal was sufficiently narrow and
sufficiently pertinent to in-court misconduct of lawyers that it met the test as a procedure rule
within the authority conferred by the Rules Enabling Act. The third was that Rule 64 be: modified
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to enact a federal law of provisional remedies.”” That proposal was promptly tabled by the Civil
Rules Committee as beyond the reach of the Supreme Court’s legislative powers, as it clearly was.

Even the Court itself has not always been attentive to the limits of its powers. It has on
several occasions comforted itself that Congress has an opportunity to review the rules it
promulgates, and has brushed away challenges to particular rules with the casual observation that
Congress would not allow it to promulgate an invalid rule.'® It is true, as we previously noted,
that on occasion Congress has interceded to derail a promulgated rule it disapproved. 1% But the
Court’s idea that Congress has somehow approved rule changes that it does not derail should be
Teappraised by the Court in the light of the events of 1993 regarding the changes made in Rule 26.
Readers will likely recall the brouhaha raised by members of the bar who felt that' fundamental
values were threatened by the disclosure requirements authorized by that amendment.'”  The
United States House of Representatives voted unammously to derail the Committee’s proposal and
substitute one of its own.'”® The House bill was brought before the Senate Judiciary Committee on
the day before adjournment when that committee was acting, under a rule requiring unanimity.
When Senator Metzenbaum objected to the House bill, that killed it. And so Rule 26 became law
as the result of its support by a single Senator, voting against a unammous House; a House that
would have been joined by an almost unanimous Senate if the matter had ever reached the Senate
floor. The final vote was thus one Senator against the world with the One Senator, prevaﬂmg It

would therefore be preposterous to argue that Congress in any degree approved Rule 26. By the

same token, Congress in no useful sense approved the 1983 versxon of Rule ll althoﬂgh the Court
over strong dissent treated Congressional inaction on that rule as an endo:sement of its aqthomy to
promulgate a Rule authorizing an imposition of costs on a party. represented by counsel

The Court has also sometimes been less than fully attentive to the lnmts of its authority in
interpreting the rules it has promulgated. Marek v. Chesny,'® in which the Court re-wrote Rule
68, is an example. The court of appeals there held (rightly in our view) that an interpretation of
Rule 68 to mclude attomeys fees would make the rule pro tanto mvahd as an abndgment of
substantive rights.'® The Court reversed, relying in part on the rule, but also on' ‘the Civil Rights
Act'™ adopted after Rule 68 as the legislative source of the doctrine it applled to sustain a taxation
of fees against a civil rights claimant who had declined a favorable oﬁ‘er of Judgment "% The
result was a zany principle that shifts fees or not according to subtle dxfferences in the language of
diverse federal enactments.'® The issues raised in Marek would better hai/e beeq left entirely for

Congress, where in fact they presently reside.”"® A prudent Civil Rules Commlttec might consider
the repeal of Rule 68.

For another example, in Omni Capital International v. Rudolf Wolff & Co., "' the Court
referred to the rulemakers the issue of whether federal long-arm Junsdlctxon should be extended
over foreign defendants having minimum contacts with the United States, but not with any
individual state. The Court did not consider whether such a rule would be! within the rulemaking
power. This appeared to the rulemakers to be a close question; the Civil Rules Committee would
have preferred for Congress to respond to the legislative need, and drfﬁdently called the attention of
Congress to the uncertain authority with which it proposed Rule 4(k)(2), a provision that became
law in 1993. This was the suggestion of Congressional staff to whom the issue was presented.
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On the other hand, while the Court was on those occasions heedless of the limits of its
rulemaking authority, it has on at least one recent occasion been hypersensitive to an issue of
rulemaking power. In 1991, the Judicial Conference recommended a change in Rule 4 authorizing
service of a requested waiver of formal service of process backed by a provision for shifing the
costs of formal service in cases in which the defendant refused the waiver of service without
justification, thereby incurring needless cost."? One contemplated use of that provision was to
eliminate the sometimes substantial and unnecessary cost of translating a complaint in order
formally to serve it in a foreign country on a multi-national corporation doing substantial business
in the United States. That purpose was clearly within the pale of the rulemaking authority of the
Court. Moreover, the rulémakers. were right that if Toyota, for example, wants a complaint
translated into Japanese,'” it should be no more able to impose that cost on an American plaintiff
injured in America than are General Motors or Ford. | ’

) However, at the last moment, the British Embassy, of all people, objected to this revision

of Rule 4, contending to the Court that it violated the spirit of the Hague Coqvention providing that

a summons ;scrved in a signatory nation must be translated and transmitted through the Central

. Authority of the nation in which service is to be effected.'™ That treaty is silent on the quesfion of
the costs.of the translation.’® Tt was surely no purpose of the Senate in ratifying that Convention
to give foreign defendants the right to impose a needless cost on American plaintiffs, a cost not
incurred by plaintiffs suing the business competitors of those foreign defendants."® Nevertheless,
the ‘Co]‘urt_declined to promulgate the rule as proposed by the Conference, in effect yielding to,
without' ac:(‘:‘epting, the formalistic British contention that the request for a waiver backed by a fee-
shifting provision was tantamount to service by mail in a country forbidding that form of service.
Revised Rule 4 was at last promulgated in 1993," but foreign defendants are exempt from the
cost-shifting provision.""® It is thus one of the xenophilial provisions of our law that may explain
the extraordinary success of foreign litigants in American courts.!'® Perhaps the Court was wise to
remove the rulemaking process from the line of political fire mounted by the British government at
so minor a provision, but the result is an unjust asymmetry in ‘our law that the Court was surely
empowered to correct. : :

Thus, neither the American Bar, nor the Court, nor the Civil Rules Committee nor its
Reporters have been consistently faithful to the limits of judicial rulemaking. But there have been
occasions when attention was given to those limits, and Rule 23 has provided more than its share
of such occasions. The committee recommending the 1938 version of the rule was uncertain of its
validity. After the decision in Erie R R v T ompkins,m the ¢ommittee reconsidered whether its
proposal might be too substantive as a displacement of the state law of judgments.'” It was
concerned that the provision in its rule disallowing a derivative action by a shareholder who was
not a shareholder at the time of the transaction of which he complained. Noting that the proposed
rule was based on longstanding federal equity practice, the Committee concluded that the question
of its validity as a displacement of state law in diversity litigation should be left to the courts.
Implicit is the assumption that the text of the rule would have no bearing on the res judicata effect
of the judgment.

The 1966 revision of Rule 23 created no factional political stir and was not viewed by

those who studied and recommended it as having large social and political consequences. The
reform was part of a general revision of the rules bearing on parties and was animated by concern
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. +for themanagement of civil rights litigation involving injunctions applicable to large numbers of
citizens. Its heart was clause (b)(2) bearing on class actions seeking injunctive or declaratory
relief.' Clause (b)(3) was a re-writing of the former clause (a)(3) covering what was then known
as the spurious class action. The spurious class action was a device useful in cases in which
' numerous claims rested on a common contention, the parties making the claims elected fo join in a

single action, and it was infeasible to conduct the litigation with each of the claimants asserting the
g #*". autonomy customary in conventional adversary litigation.'” It was not a means of adjudicating the
. : rights of any person not joined as a party. = :

‘ The need in 1966 to revise the spurious class action was occasioned in part by the erosion
i of the requiremenit of mutuality as a precondition to what was then known as collateral estoppel
; \ « and now known as issue preclusion."” The development’s relation to Rule 23 was called to public

. attention when a district court in Colorado, after finding for a plaintiff miner who had alleged that
l . the price paid for his minerals by Union Carbide was fixed in violation of the antitrust laws, sent
: out a notice to all other miners working the slopes of the Rocky Mountains that they mlght join in
; the litigation and thus get the benefit of a previous determination that Union Carbide was guilty of
’ : price-fixing. ' The late comers would be required to prove only that they had, ‘like the original
g . plaintiff, sold minerals at an artificially low price. And of course all would receive triple damages.
' ~ While the court of appeals affirmed,'” and the Supreme Court denied certiorari,'™ there weré. those
§ s who regarded this outcome as unjust to the defendant, who would clearly have been unable to use 2

ﬁndmg in 1ts favor to! preclude reassertion-of identical claims by the unjomed mrners i

| A M
Wt

The new clause (b)(3) was recogmzed by the Commrttee as a novel unventron The novel
feature was. the provision for notice, and opt-out in lieu of formal joinder of edch member of the
class.'? Under the amended (b)(3), Umon ‘Carbide could have requested the unjomed miners all be
asked to take a position either in or.out of the action: It was supposed that those who opted out
would not;only be excluded from any Judgment rendered in favor of other members of the class, but
that they ‘would also have no access to issue preclusion as an indirect . means of securmg that

. benefit. m\ A review of the Committee’s deliberations indicates that the Comnuttee would not have
iy recommended ®)(3) had it not hit upon the idea of notxce and opt-out ‘emhodr‘ed m cladse (c)(2)

of the rule. Although (c)(2) reqmres only that the notlce be “the best ‘practlcable under the

»l130} -

! effort, it was clearly understood 'mn 1966 that no class member could ]
- judgment . who was not given actual notice. of the proceedmg and inta lpOSltl
mtellrgently the choice to opt out.

‘dn”‘ to‘ exercrse

13 S h . wl« \f‘ B
It"‘ appears likely that some members of the Committee were moved in part to support the
"new provision-as .a means of enabling a large class of persons, having each experienced modest
- harms resulting from a single misdeed of the defendant, to gain the economies of aggregation.
Over two,decades before, Harry Kalven and Maurice Rosenfield had made a powerful argument
‘that suchjan aggregation should be permitted as a means of de\temng many forms of predatory
conduct, '* Knowing that no single person harmed by their illicit pmctrce could have a claim large
enough to be viable, firms could engage in predation with impunity; aggregative lmgatxon could
dispel that knowledge and impugnity and thus deter predation. While there appears to have been
relatively little discussion of the Kalven and Rosenfield thesis in the Committee, ®)(3) was a

response,'® and class actions to recover money to compensate consumers, investors, or victims of
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environmental .torts have become. common in circumstances in which a single claun would be
ﬁnancxally non-vxable :

L m"IZhe're was opoosiﬁon within the Civil Rules‘ Committee to. the‘reeonunendation of clause
... (®)(3). . The: concemn, expressed was that defendants might prefer to litigate class actions for the
:,;‘:‘ ’pq‘rp‘os 0 ‘gy es Judxcata defenseshassertable agamst individual members of the class too

| response»to t.hJS concem was set forth not in the text of the newn clause but n 1the Adwsory

Committee Notes.'* Those notes emphasized that the rule requires that questions common to the
.. ¢class *predormnate over,the questrons affecnng mdmdual members ,IThxs was. thought to exclude
: e‘rul

1,to ques In t ‘ e
sometnmes m”haec"verha The Supreme Court in 1965 dicta Ioosely equated lts‘ rulemaking
. power thh the ,power of Congress. over the federal courts and: 'suggested that a inile would be valid
V so long, ias 1t could be mtxonaﬂy classxﬁed” as procedural ot Not yet under consxderﬁmon ‘were the
Federal Rn!esuof vad nce that, would Nbe proposed jat the end of ithe decade: and would 1go far to
unravel the“po tical- mvulnerablhty prewously enjoyed-by the mlemakmg processv ; .80 1966
was stlll 1happy time rfOI' federal rulemakers T NN

R o i

‘ But the, unporthnt reason for the absence of eoncem regardmg the vahdrty of the 1966
reform lwas that no, one tfavonng the addrtuon of paragraph (b)(3) envisioned the;uses to which that
text would be put Benajmm ’Kaplan, the Reporter, affirmed that, the new provision. was: “well
 confined.”? lids . Charles ”Alan Wright, predicted , that few cases- would be brought. under that
" provxsxon‘ nﬁ The Corr,umttee was. not indifferent to the issue of'its. authority, but spoke to the
question if explammg 1t§ modrﬁcatrpn of Rule 19.47 Butas, Jong as Rule 23 had no apphcatlon to

. mass torts, there was httle cause to be concerned about its legmmacy |

e
142

o
[

N

«The Comnuttee apparently gave little attention to the settlement of (b)(3) actions.
.Subdmswn ) requmng .court approval of dismissals remained in its 1938 form as a vestige of
tradmonal equity practice apphcable to all class actions and denvatwe suits and was intended to
protect members from an improvident or.corrupt dismissal of their claims, by class counsel.
Assuredly, no one in 1966 considered the possibility of an action being certified as aclass action
for the sole: purpose of approving a settlement under that subdivision, thereby conferring a res
. _]udlcata eﬁ'ect on an essentlally non-Judxmal resolution of the claims of thousands and even millions
of non-pames e . o § -

b
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- To the extent that the effect of paragraph (b)(3) of the 1966 rule was to accommodate the
problem posed by the belated joinder of those miners working the slopes of the Rockies, there
seems to be little: question that it, with the notice and opt-out feature of paragraph (©)(2), was a
rule of ‘procedure within the meaning of the -Rules Enabling Act. Moreover, facilitating the

.~ aggregation of claims for smaller harms, as advocated by Kalven and Rosenfield in order to make

trials economic in cases involving numerous and identical small claims, fit comfortably with the

.- aims of procedural law reform as advanced by the Rules Enabling Act and expressed i in Rule 1,
even though it was known that “the rule would stxck in the throats of establrshment defendants ™

, Morc questlonable however were somme of the uses to whlch the text of the 1966 versron
of Rule 23 was soon put.by lower federal courts. 14 As Charles Alan Wright has said, the rule has

- .been put “in jeopardy” by, “those who embrace it too enthusrastrcally ”‘5°, Illustratrvely, some

courts found authority in the new rule for the creation of somethmg called a “ﬂurd recovery,” i.e.,
one that disconnect the class remedy in a (b)(3) action from any; mdrvrdual entrtlements of class
members. Others found authority for shifting the cost of notice to members of the class. from the
class representative to the. defendant. In due .course, the Court hemmed in some of the more
extravagant mterpretatxons of the new. rule sl Lower courts became miore cautious. 152 i

ar" 2 ! IS

Numerous proposals were; however advanced for the further revision of the 1966 rule.®

~ Prudently recognizing the vulnerability of the rulemaking process, the Civil Rules committee tabled

those proposals, effectlvely referring them to Congress. Yet, the question of revision of Rule 23

. recurred.  In the 1980s, two’ sections of the American Bar ‘Association srrnultaneously advanced
. suggested reforms. of therule; the two proposals wete so at odds that the' ABA House of Delegates

took. no position, on, them, but referred the issue to the Crvrl Rules comnuttee where they were
tabled along with all earlier suggestions: The Committe¢ was at that time unammous in the view
that Rule 23 was too! polmcally freighted to-bear: treatment by the apolmcal process associated
with Article ITI institutions|- And the i issues then posed werg, at»least for; the fost part, less subject
to factxonal polmcal drspute than is the present proposed Rule 2‘3(b)(4) TR

Nevertheless lower federal courts have contmued to extend Rule 23, partrcularly in regard

- to the approval of settlements in class actions not meeting the requrrements of paragraph (b)(3) and

certified for - settlement only 1% Peter Schuck has labeled:, the time “a perrod of .desperate

R (3 :appears, however, that
only a few members of the federal Judrcrary were: the mnovators 16 Possrbly, some have been
animated by the ambmon to-decide cases of relevated unportance Judrth Resnik »reports that “some

- federal judges,are loﬁ'ended’ when asked to think about as: *small’ a problem 1as that of a- smgle
 ‘individual.""*};Whatever the driving force federal | judges have lbeen approving settlements Justrﬁed
. by queshonable mterpretatlons of the téxt of Rule 23- and r‘elymg heavily on the fact that the

present text does not explicitly forbrd the practrce‘15 Thé Umted States Court of Appeals for the

Thrrd Circuit has recently set aside two such approvals 19

VLt l

The Thrrd Crrcurt, n settmg aside the approval of the settlement in Georgme suggested the

R possrbrhty that the absence of legrslatrve authority to impose global peace on mass tort litigation

might be supplied by an amendment to Rule 23.'®  In making that suggestron, the court was
inattentive to the statutory and constltutronal limitations on the rulemaking power
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It seems likely that chronic inattention to the constitutional limits of rulemaking continues
in some measure to reflect the casual words of the Court in Hanna v. Plumer decided in the
halcyon days of 1965. It will be recalled that the Court was there confronted with a challenge. to
Rule 4 based on its apparent conflict with an otherwise applicable state law. The issue was one of
federalism: did Erie: requnrc federal courts to apply a state rule of procedure in a diversity case?
Justice Harlan, concurring, caricatured. the opinion of the Court as one holding that a rule'is valid
if “‘arguably procedural ™ - The dictum was later invoked by the chair and the reporter of-the Civil
Rules Commxttee in:defending the vahdlty of the! proposed: reform of Rule 68. Stephen ‘Burbank
rightly declared this apphcanon of Hanna to be “wrong and wrong—headed ” It is wrong,” he saxd,
“because th‘ ‘1 Court “m Hanna

S Wb Conclusion ' . ,‘ '
Tt [ D Lo ‘ Co

It is not our purpose here to argue the social, political, and economic merits of the
scttlement—only class dction device. We do not doubt the burgeoning’ problem of jmass tort
litigation.'®" We. incline to the belief that a law bearmg some resemblance to Rule 23(b)(4) would
be desirable if it could foreclose or diminishithe need| for individual consideration of large: numbers
of possible tort cases. Global peace is.a good idea. But when and if such a law is made,;it should
be enacted by officers who have been elected by the people, or who are at least more acgountable
to the people than Justices holding office for life. ' We say this not.because we perceive that
Congressmen and the people they represent are wiser than Justices, but because thosé whose
substantive nghts must be modified and re-arranged to resolve mass tort problems expedntnously
ought share in.the responsxblhty for what their leglslators do and ought have the 'mieans. of
correction ‘at hand if they disapprove of the re-arrangement That is-the:essence of, democratic
govemment, and it is what is mewtably lackmg n any federal judicial rulemakmg process.

o W

Imagmably, some source of authority other: than a rule of court: nught be identified for
judicial innovation of the settlement-only class action. In fashioning remedies éase by case, federal
courts may ﬁa.shxon pnncnples of equity entitled to prospective effect through the. familiar process of
-stare decisis.'® |, But as the Court emphasized in Alyeska Pipeline Co.' v. Wilderness Society,'®
that power, t0o, is limited. There is no federal common law of remedies standmg independently of
Congressional legislation and applicable to the enforcement of state-created rights.'® Whether a
settlement—only iclass action could be justified as a new principle of federal equxty seems at best
doubtful,'and we note the possibility only to distinguish that issue from the one|we address. We
limit our contcntlon to the unsuitability of the rulemakmg \power of the Court.

As we have observed, the proposed prowsxon would create contracts, restrict tort remedies,
redefine agency relationships, diminish the value of some intangible property rights while enlarging
others, alter the jurisprudential premises of our legal system, pit claimants against one another,
creates an' alternative to voluntary bankruptcy proceedings, and alter the relationships between
state and federal law, and between Congress and the Court. Meanwhile, it does nothing to advance
the Article III mission of deciding cases or controversies on the law and the facts. Whatever the

Page 54

b o % b

n e

B e o I S VR




U

e g,

e o ey

e i g e =

B N N

RPN

THE LIMITS OF RULEMAK:NG, Dm OF 12/18/96: 20

need for better means to resolve mass torts, the conduct of the federal- courts in approving
settlements in cases not certifiable under paragraph (b)(3) derives no legitimacy from Rule 23 or
from any other rule that might be promulgated by the Supreme Court.

The present Rule 23 was the product of its time; if it overreached the jurisdiction of the
Court under the Rules Enabling Act, it was not knowr at the time, there was no one to object, and
the adverse political consequences to the: Court and its rulemaking process were not present. In the
environment of 1996, the constitutional considerations we have identified stand out. It is now quite
clear what is at stake and it is substance, not procedure. The present Civil Rules Committee ought
now recall the advice of the draftsman of 1966, Benjamin Kaplan, to keep the rulemaking process
clear of public political contests.' If legislation is needed to legltlmate and regulate the
settlement-only class action, there is an institution available to respond to the need. That institution
is not the Supreme Court, but Congress. Congress, too, will be bound by such noisome -
constitutional considerations as those we have identified, and it will be time enough to involve the
Supremie Court when it must decide whether Congress overreached its powers.

. While the Civil Rules Committee, like the rest of us, is free to make proposals to Congress
regarding the mass tort problem, it should not ask the Court to enact its proposals. If it is tempted
to dJsregard this advice, the analogy to the French aristocracy’s doom is worthy of the Committee’s .
attention.'®
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HARVARD LAW SCHOOL

* CAMBRIDGE - MASSACHUSETTS - 02138

May 23, 1996

The Honorable Alicemarie H. Stotler, Chair
Standing Committee on Rules
c/o John K. Rabiej, Chief

Rules Committee Support Office
Administrative Office of the U.S. Courts
Washington, D.C. 20544

Dear Judge Stotler: -

As law professors who have taught and written about Civil
Procedure for many yvears, we are writing to express our concern
over the draft revision of F.R.C.P. 23 that has been submitted to
your Committee for consideration. The proposal, we believe,
suffers from a number of troublesome defects, most notably the
open-ended nature of proposed subsection (b) (4) and the striking
retreat from one of the major benefits of the class action that
is suggested (or perhaps mandated) by proposed subsection
(b) (3) (F) . Our reasons for these concerns are summarized below.

1. The proposal toc add a new subsection (b) (4), giving the
court open-ended discretion to certify a settlement class
whenever the general requirements of subsection (a) and perhaps,
some unspecified portion of subsection (b) (3) are met, .
troublesome on several grounds.

A. The proposal posits the availability of a settlement
class in minimalist terms, with no effort either to spell
out the relevant factors or to set forth (here or elsewhere
in the rule) the limitations and conditions that should
apply in the handling of such cases. The effort to remedy
this deficiency in the Advisory Committee Note raises
questions on several levels. First, there is a general
problem inherent in the drafting of vague or ill-defined
rules or statutes that are accompanied by a legislative
history that attempts to give them a content they would not
otherwise have -- a content that at times seems difficult to
square with the wording of the rule itself. (For example,
in the present instance, what. aspects of (b)(3), if any,
must a (b) (4) class meet? Does the proposed rule guarantee
notice and the right to opt out in a (b) (4) case? What are
the "increased protections" (referred to in the Note) that
are afforded to class members in a (b) (4) class?). Second,
the commentary itself does not deal fully with the many
problems presented by settlement classes, problems that
courts are just beginmning to explore. And third, neither
the proposal nor the commentary addresses the question of
gsettlement classes relating not to subsectlon (b) {(3) but
rather to (b) (2) or (b)(1).
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B. That the notion of the settlement class is one that
' has only begun to make itself felt suggests that more time
ies needed to explore and understand the problems presented
/by such litigation before undertaking a major change in the’
existing rules. Settlement classes may prove to have
significant benefits when properly administered, but
rulemaking at this relatively early stage seems, at best,
premature.

C. The whole field of class actions is one that has
always fallen on the edge of the rulemaking power delegated
to the Supreme Court under the Enabling Act. As Professor
Carrington explains in his letter to the Standing Committee,
any effort to modify Rule 23 in the respects proposed can
only exacerbate the concerns of many that the rulemaking
process has spilled over its bounds to the point where
substantive rights are being profoundly affected, and even
shaped. i

2. One important benefit derived from the 1966 revision of
Rule 23, we believe, was to facilitate group litigation in "small
claims" class actions -- cases that could not be brought
individually, as a practical matter, because the cost would be
prohibitive. Not every such action warrants certification, of
course, and the rulemakers may well wish to provide some guidance
to district judges. But the proposed addition of subsection
(b) (3) (F) does not offer any guidance; rather, it seems driven by
the view that these actions are inherently undesirable. That
view is not one that, in our opinion, is appropriate for a
judicial system that takes justifiable pride in providing equal
access to all who seek vindication of their legal rights --
particularly those arising under acts of Congress.

Moreover, in many instances, the deterrent effect achieved
by the bringing (or potentiality) of a "gmall claims" class
action for damages more than outweighs the costs. There is no
inherent reason why a wrongdoer who causes $50 worth of damage to
each of 10,000 people should be immune from liability while one
who causes $500,000 in damages to one individual is not. Indeed,
the social cost of the harm done may well be greater in the
former case, and dependence on public authorities to remedy or
prevent such a wrong may well be impracticable under present (and
probably long-lasting) fiscal constraints.

Yet proposed subsection (b)(3) (F) (like the Advisory
Committee Note relating to it) appears to ignore the deterrent
and other social values of such litigation and to focus on the
value of relief to each individual as a critical factor. In our
view, this drastic change in the law governing class actions
would constitute a major step in the wrong direction. We urge
that it not be taken.

Page 57




3

Here too, the history of Rule 23 is one that raises a
serious question of authority under the Enabling Act. But to
reverse direction in an area .that has seen significant
development under subsection: (b) (3) during the last three decades
is not to resolve that question, but rather to raise it again in
a new and more insistent context. ‘

* Kk *

If some or all of the concerns expressed here and in other
letters to the Committee are shared by the Committee itself, one
possibility is to attempt to deal with these concerns through
drafting changes at the Standing Committee level. But the
problems addressed by the proposed changes to Rule 23 do not
require such hasty action; rather they deserve further study and
discussion by the Advisory Committee specially established for
that purpose. We therefore urge that the proposal be returned to
the Advisory Committee for further study.

Thank you for your consideration of this letter.

' Sincerely,

hur g ii M‘/
Proi:;z? Law
@g/ a i/
avid L. Shapir
Professor &f Law
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David L. Sl‘xa‘piljot i
Harvard Law School o . EeENiE
- Cambridge, Massacllusetts 02138 o s m -

!

96-CV-/43

Peter G. McCabe, Secretary

Committee onm Rules of Practice and Procedure’
Administrative Office of the United States Courts:
JWashington, D.C. 20544

" Dear Mr. McCabe:

Pursuant to the notice issued by the Committee in August 1996,
T am writing to offer my comments on the changes in Federal Rule of
Civil Procedure 23 that have been submitted for consideration by

-the' Advisory Committee on Civil Rules. Because I believe these

proposalé deal with matters of great importance, and because the
specific. proposals raise a number of serious questions (of both
commission and omission), I urge that the present draft be returned

" to the Advisory Committee for further study in light of the many
- comments and suggestions that have been received.

) My owh qualifications in this area include several decades of
teaching Civil Procedure, as well' as (less frequently) a course in
advanced procedure and complex litigation; service on the Advisory
Committee of the ALT Study of Complex Litigation; and participation
at the appellate level in a number of cases raising issues of class
certification under Rule 23. In addition, over the past few years,
I have taken part in several national conferences on the present
problems and future prospects of class action litigation in state
and federal-courts.

- ' o I

‘ Before turning to the specific propoéals of the Advisory
Committee, I would like to make several general observations about

_the problems I believe they raise. First, theutiming of these
proposals is somewhat awkward because one of the most critical --

the addition of Rule 23 (b) (4) -- relateés to a matter currently

'pending before the ‘Supreme Court.? For that reason alone, it may

be desirable to postpone any action until the Court has interpreted
the present rule.’ :

Second, I believe that, from the very outset, Rule .23 has
raised difficult questions of the relationship between the
rulemaking  power and the limits on that power imposed by the

! amchem Products, Inc. V. Windéor (Supreme Court Docket No.
96-270 ) (the Georgine case). )
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Enabling Act.. Those questlons were to some extent intensified by
the 1966 amendments to the rule, especially the addition of Rule
23 (b) (3), which opened up dramatic new possibilities for aggregate
litigation. And in my view, the highly controversial proposals now
pending -- which would substantially affect the availability of
‘"small claims" class actions and place the Rulemakers'’ 1mpr1matur
on _the use of the class action device to approve and implement pre-
lltlgatlon settlements -- may well constitute the last push needed
to plunge the rule .over the Enabling Act precipice.

This problem has been explored in detail by both Professor
Cramton and Professor Carrington, among others, in their
submissions to. the Commlttee, and I will not rehearse their
arguments here, "I will add only that the consequences these
proposed changes are likely to have on the practical and legal
scope of substantive rights and remedies argue strongly for leaving
these difficult questions for resolution either by federal
leQiSlation‘where that is appropriate, 'or by state authorities
where state law governs under Erle. A b : ‘ '

b . ! A e . -

“Flnally, if the Commlttee believes that rulemaklng ig
approprlate desplte the dlfflcultles raised by the Enabllng Act, I
have a‘number of spec1flc conperns, focu51ng primarily:on (1) the
threat to’ the Wsmall clalms" class action posed by proposed Rule 23
(b)(3)(F), (2)‘ the 1nadequate treatment of "settlement class
actions" wunder’ proposed Rule 23(b)(4), and - (3) the failure to
address, several 51gn1f1cant shortcomlngs in the present rule. The
remalnder of wEhis, letter addresses each .of these concerns
separately wgﬁlﬂ “ . o ' ‘

I
. ‘ D K
The major “conicern ralsed by the proposed changes in Rule
23(b) (3) lies in the addition of new subdivision (F), dealing with

"small claims" class actions -- actions in which few if any members
have a sufficiently substantial claim to be viable as an individual
cause 'of action. But related to that change, in a somewhat

puzzllng way, is the addition of new subdivision (A), which calls
on, courts to consider “the practlcal ablllty of individual class
members to pursue their clalms without certification". As
dlsclosed by the minutes of  the Adv1sory Commlttee, one member
noted that while, subdivision . (F) appeared to place a substantlal
roadblock in the path of small claims cLass actlons, subdivision
(&) Jdooks squarely :in the opp051te dlrectlon -- in emphasizing
thelr value because of the lack of feasible altermatives. Thus a
court faced with both new provisions in a small claims case may
have difficulty accommodating them.

‘Moreover, there is - a problem raised by subdivision (A) that
may have been overlooked because of the greater concerns relating
to subdivision (F). In those cases involving viable individual
claims (e.g., claims of substantial size), subd1v151on (A) appears
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to establish a separate factor ¢utting against certification even

when the provisions of ' (revised) subdivision (B) do not support
such a decision. Take a case, for example, in which a group of

.. people with large individual claims do not have a substantial
"interest in maintaining separate actions within the meaning of
" gubdivision (B). Why should thelr practical ability to pursue
' separate’ actions stand in the way of the more efficient class
~action procedure under the independent provisions of subdivision

(A)? I find nothing in the minutes or Committee Note to answer
this question. Indeed, even in the case of a "small claims"
"action, revised subd1v151on (B) seems fully adequate to focus the

court’s attention on the relevant practlcal questions, and thus new
subdivision (A) seems at best superfluous, and at worst, counter-
productive.

With respect to new subdivision (F), the Advisory Committee

minutes and Note suggest that it is des1gned to encourage courts to
‘deny certification to a plaintiff class if the claim of individual

members is small and the problems of litigation are large. But the
effect of the provision, I submit, would be to achieve massive
overkill because it is phrased entirely without regard to the

considerations favoring the use of the class action device in such

cases. - Virtually by definition, the potential relief to any
‘individual class member in a "small claims" case -- whether it is
‘less than one dollar or more than one hundred dollars -- does not

justify the burden of either individual or class litigation.

The vallie of such litigation, when it has wvalue, is that it

may be the only means, or the best available means, of
internalizing to a wrongdoer the true costs of the wrong -- of
effecting the goal of deterrence of harmful illegal conduct.
Whether a class action is warranted in such a case depends not on
the magnitude of the wrong to any individual, or even on the
complexity of the issues presented, but rather on such issues as
the alternative means of internalizing the costs of the defendant’s

,wrongful activity and the social value of internalizing those costs
~(that is, the need for effective deterrence). The case for a class

action may be far weaker in the case of the defendant who causes a
$100 injury to each of 50 people by conduct that can readily be

' determined to be wrongful than in the case of one who causes a $5

injury to a million people by wrongful conduct that is more
difficult to prove.

. Yet none of this is reflected in proposed subdivision (F). On
the contrary, the minutes of the Advisory Committee discussion
suggest a concern that any reference to the "public interest" in
connection with small claims™ class actions -- most notably, of

,.course, to the value of internalizing to the defendant the cost of

its wrongful conduct -- would trespass on substantive ground in

- possible violation of the Enabllng Act. I find myself at a loss to

understand why, if this is so, it is any less of a substantive
lntru81on specifically to authorize denial of certification to a
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small claims class because it is not warranted by the potential
relief to any individual. The Advisory Committee approach
addresses the public interest by denying its relevance; surely that
is no less substantlve in effect ‘than a dec181on to recognize its
s1gn1f1cance. :

Few would argue that every aggregation of small claims . should
be certified for class action treatment, but the problem is far
more complex than the 81mplist1c language of subdivision (F) would
suggest, and is frelghted with major considerations of substantlve
policy." If any“change in Rule 23 is to go forward, I strongly urge
that 'this aspect of the" proposal be deleted.

III

The problem of the "settlement class" has become perhaps the
most controversial aspect of the class action device in recent
years, and (as noted above) is currently the subject of a split in
the circuits and of a case pending in the Supreme Court. Though
.the certification of settlement classes is not new, the area has
assumed greater importance, as Professor Koniak pointed out in her
testimony, because of the willingness of some courts -- endorsed by
the proposed addition of subdivision (b) (4) -- to certify a class
action for purposes of considering the approval of a settlement
reached before litigation has begun, even though under the present
rule, the same class could not be certified for litigation.

A

Unlike -a number of people who have written to the Committee,
or testified before it, I do not believe that the use of the class
action device in such cases is inherently undesirable or beyond the
scope of the Article III: powergs of a federal court. I should
therefore begln by outlining my reasons for this view. ' J

First, even if a "settlement class" would not be certified as
a "litigating" class under the present Rule, it does not follow
that certification necessarily raises a question under Article IIT.
In some cases -- for example those involving future claimants
(including even the unborn) who have not yet even been exposed to
an injurious product -- such questions of Jjusticiability as

. ripeness and standing may well exist. But the present Rule

23 (b) (3) vests broader discretion in the court to deny
certification -- to determine, for example, that a class action may
be too difficult to administer for litigation purposes, even though
certification in such a case would be wholly consistent with
Article III, and the difficulties of administration may well
diminish when the sole question is whether to approve a settlement.

‘ Moreover, . if there is an actual controversy between
adversaries, and a settlement .is reached before suit is filed that
requires judicial approval in order to become effective, I do not

s
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think it is beyond the power of a federal court to play a role that
only a court can fulfill in such a case. In the case of a
negotiated guilty plea in a criminal case or a consent decree in a
civil case that is agreed to before filing, the court’s role
includes 1mplementatlon of the agreement through sentencing or
supervision; in the case of a settlement class action, the role
consists primarily of evaluating and, if approprlate, approving the
settlement after full opportunity for hearing. This role is
essential if absent members of the class are to be bound.

Second, although the certification of such classes is filled
with hazards, especially with respect to the absent members of the
class -- and some of those hazards exceed the dangers implicit in
almost any other kind of class action -- the benefits of class
action treatment in many such cases may still outwelgh the costs.
Indeed, I believe a recent example of such a case is the class
action brought against certain blood concentrate manufacturers by
victims of hemophilia who claimed to have been infected with the
AIDS virus as a result of blood transfusion.? The Seventh Circuit
in that case held that, for a variety of reasons lncludlng the
difficulties of administration, a litigating class should not be
certified, but after remand to the district court and dismissal of
the original class action, a very substantial settlement was
reached, and at this writing, a settlement class has been certified
for purposes of proceeding under Rule 23(e).

It has been suggested that the hazards of certification in
such cases are enhanced by such factors as (a) the likelihood of a
"reverse auction" in which the prospective defendant shops around
for the most amenable group of plaintiffs and their lawyers, (b)
the danger that lawyers will sacrifice the interests of the class
to the interests of their own cllents who are prosecuting separate
actions, and (c) the strong bargaining position of a defendant who
knows that, if the settlement falls through, the class action
cannot go forward for purposes of litigation.

But these feats may well be overstated. To my knowledge,
there is 1little empirical evidence that the "reverse auction®
problem has been a real one (and indeed, the monitoring of such
cases by other interested lawyers may prevent it from becoming
one) . As suggested below, safeguards can be instituted against
serious conflicts of interest that prejudlce class members. 'And
the defendant’s bargaining position is not all that strong in light
of the risk of such alternatives to one nationwide class action as
dozens of smaller (e.g., statewide) class actions, as well as the
defendant’s nightmare of one-way nonmutual offensive issue
preclusion. Moreover, if the terms of settlement are arrived at

2 The case, involving a number of manufacturers including

Rhone-Poulenc Rorer, was one in which I participated in seeking a
writ of certiorari from the Supreme Court.
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befoe flllng, the likelihood of significant judicial participation
in arranglng those terms is reduced, and the object1v1ty of ‘the
judge in assessing the fairness of the deal is necessarlly
increased. (And the judge’s object1v1ty'may be further enhanced if
judicial rejection of a proposed settlement does not mean that the
class action will continue.to remaln on the docket as an albatross
around the court’s neck. ) ‘ oy

B

For me, then, the problem is not with the very concept of a
settlement class, or even some of the modern ekxtensions of this
concept ‘but rather with the way in which the issues are addressed
in the jproposed rule change. ‘And these difficulties are not just
cosmetic. Even apart from the problems of timing and legitimacy to
which I referred in Part I, the Adv1sory Committee’s approach
raises a range .of dlfflcultles so serious as to call, in my view,
for an 1ntens1ve second look at the Adv1sory Commlttee level. I
will attempt to deal briefly with my major concerns, though there
are others that have been discussed and dealt with in earlier
testlmony and correspondence.

First, the text of the”proposed rule is brief to the point of
being almost entlrely uncommunlcatlve. Some effort to make up for
this gap appears in the accompanylng Note, but it too is cryptic
and at points disturbingly vague or confusing. Moreover, even were
they clear, these notes are not promulgated by the Supreme Court
and do not have the force of the law.

New subdlvlslon (b) (4) 1is far from clear about whether it
contemplates a separate "(b) (4)" certification (which comes into
play only when a "(b)(3)" certification is sought), or whether
certification is contemplated under (b) (3) in such a case, and in
either event, whether any or all of the (b) (3) limitations apply --
including those incorporated in *later subd1v1s1ons of the rule.
The Committee Note purports to fill some of this gap by advising
that certification wunder (b)(3) is contemplated (though not
application of all of its factors) with the attendant limitations.

But surely, if ' this is so, the point could have. been far more

clearly made by 1ncorporat1ng language in (b) (3) along the lines of
that suggested in the Advisory Committee minutes, and rejected for

no evident reason.?

* The language, appearing in the second full paragraph of the
report at 167 F.R.D. 555, would have added to subdivision (b) (3)
the phrase “"provided, however, that if certification is requested
by the parties to a proposed settlement for settlement purposes
only, the settlement may be cons1dered in maklng these findings of
predominance and superiority."

4

Note that this language does not rule out the possibility
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Even more fundamentally, the new rule makes no effort to

.confront the special difficulties that arise when a settlement
" class is certified at the outset of litigation. The Committee Note
 mentions one of these difficulties and recites (without any
. .supporting evidence) that in the event a settlement class is
- certified, "increasel[d]l . . . protections [are] afforded to class
‘members." The Note then goes on, in a brief concluding paragraph,
" .. to refer to such issues as the dangers of conflicts within the

class, and the need for clearer notice to class members.

Even if this commentary were to have the force of law rQ and
it does not ~-- it barely scratches the surface, as many: of the

.eritics of the proposed rule have shown.: The difficulties that

courts must face in dealing with settlement classes lnclude (but
are not limited to): S

- The danger that the court will be asked to certify in
the total absence of adversary proceedings and indeed of
relevant information developed through discovery  and
submission of relevant material from objectors;

- The danger that the lawyers for the class, even if
attempting to act in good faith, may be torn between the
interests of the class as a whole and those of individual
clients (who may have individual suits pending or may
choose to opt out of the class);

- The danger that, in cases where there are dramatic
differences in the applicable law governing different
class members, those differences will be overlooked or
ignored in the settlement, with a resulting transfer of
wealth from those with strong claims to those with weak
or nonexistent claims; and

- The danger that lawyers for the class will be awarded
disproportionately large fees, to the detriment of some
or all class members.

Some of these hazards exist in every class action that reaches

‘the settlement stage, but all seem especially great in the context

of a class action that is settled before it begins. If the Rule is
to address these hazards, it should do so explicitly, perhaps in

-revisions of Rule 23(e), dealing with court consideration of any

dismissal or compromise. Various proposals have been made for the

‘lthat, if the settlement falls through, the class may be certified

for litigation purposes (as proposed (b) (4) seems to doj. .One
difficulty with the language, however, is the casual use of the
word "parties" when the reference -- in the case of a plaintiff
class -- is presumably to the representatives of that class on the
one hand and the defendant(s) on the other.
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expansion of - Rule 23(e) (including recommendations by Judge
Schwarzer and Professor Leubsdorf), and these deserve careful
consideration. Proposals that may be of special relevance to
settlement classes include: (a) authorization.or requirement of the
appointment of an "advocate®: for the absent members of .the class
who, like a.devil’s advocate, is obligated to present torthe court
the - arguments against: settlemenb (in particular cases, advocates
for subclasses»may ‘be'required); (b) limitation or 'even prohibition
of representatlon by class attorneys of clients whoiare maintaining
individual actions on the same or a closely related clalm,,and (c)
11m1tSoon "the aﬁlllty ‘of. ai,judge who has taken' any part’ in the
settlement ‘“egotlatlons to- lplay « any role in determﬂnlng the
acceptablll ¥ of . the settlement under Rule 23(e) s ”.“”‘ S

“w\ I " “\
1 M o b

These 1deas are not advanced in the thought that thls
Committee should discuss and. perhaps adopt them. Rather, they are
suggested as poss1ble startlng p01nts for further cons1deratlon by
the Adv1sory Commlttee % the rulemaklng process igh to continue on
this 1ssue.» o - ‘ ; , P

"oy i

[ . ,
! -

IV

Several'issues raised by the present rule that were discussed
at the Advisory Committee level did not find their way into the
proposal now under consideration. Three of these are mentioned
here. : , S .

First, there is a need (as indicated in Part III) to expand
the specification of matters to be considered in a "fairness"
hearing under Rule 23(e), and this need is not solely dependent on
the decision whether .or not to go forward w1th the authorization of
settlement classes.

Second, and of great importance, there is a need to revisit
the straitjacket imposed on certain "small claims" actions by the
language of present Rule’23(c) (2) and its interpretation in the
Supreme Court’s decision in the Eisen case.® In a case with, say,
1,000,000 class members, none of whom has suffered substantial
damages, but all of.whose whereabouts are knowrn or can be readily
ascertained, it is at least ironic (and at most perverse) that the
action should fail, even if all the prerequisites of Rule 23 are
met, solely because the Rule imposes such'a high cost of notice on
-the plaintiffs. - The- 1rony is that, even in a case in which there
'is little reason to believe. that any significant number cf class
members will wish to opt out or even to participate, and in which
a class action is the only means of charging a defendant with the
cost of wrongdoing, the members of the plaintiff class are
receiving so much due process that it becomes too expensivé for

¢ Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974).
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them to pursue their claims at: all.®

Nothing in the Constitution, as interpreted in the Mullane

- decision® and in the more recent decision in the Shutts .case,’

requires such an outcome. The flexibility that is needed in such
cases, and that is wholly comnsistent with the requirements of .due

2 process, could be achieved simply by revising the first sentence of
~Rule 23(c) (2) to end with the word "circumstances." Such a change

would, for example, permit sampling notice, and. publication, in

: appropriate cases.

Finally, if the Supreme Court clarlfles the nature of the opt—
out requirement in the pending Adams case,® attention needs to be
given to the opt-out question with respect to every type of class
action under Rule 23. Thus, if the Constitution permits a degree
of flexibility on this issue, it may be appropriate to require the
recognition of opt-out rights in some . cases certified- under
23(b) (1), and even 23(b) (2), but not necessarily in every case
arising under 23(b) (3). o

I hope this letter is helpful to the Committee in the
difficult task of deciding. on the future course .of class action
litigation in the federal courts. While I have been critical of
some aspects of the Adv1sory Committee proposal I believe  the
bench and bar owe the Committee a debt of thanks not only for their
dintensive and comprehensive study of these daunting questlons, but
also for precipitating this important debate.

cerely,ﬁ

David L. Shapirq
Professor of Law

N

0w

ce: Professor Edward Cooper
Professor Daniel Cogquillette

> As Professor Gilmore said in his concludlng sentence 1n "The

’ Ages of American Law" 111 (1977), "In Hell, there will nothlng but

law, and due .process will be metlculously observed."

§ Mullane v. Central Hanover‘Bank & Trusg Co., 339'Ufs.‘306

.1 (1950)..

? Phillips Petroleum Co. v. Shutts, 472 U.S. 797 (1985).

’ Adams v. Robertson (Supreme Court Docket No. 95-1873).
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PusLiC CiTiIzEN LITIGATION GROUP

1600 20TH STREET, N.W. 9 6 _Cv_ &
WastingTon, D.C. 20009-1001 ‘

(202) 588-1000

;iifc?/g - C BriAN WOLFMAN

Direct Duar: (202) 588-7730
June 3, 1996

Honorable Alicemarie H. Stotler, Chair

Standing Committee on Rules of Practice and Procedure

c/o John K. Rabiej, Chief, Rules Committee Support Office
Administrative Office of the United States Courts
Washington, D.C. 20544

Re: Proposals Regarding Federal Rule of Civil Procedure 23
Dear Judge Stotler;

These comments are presented on behalf of Public Citizen
Litigation Group, 'a division of Public Citizen, a non-profit
consumer aoncacy organization with appfoximately 100,000 members
nationwide. We urge the Standing Committee to reject the proposal
for amendment of Rule 23 recently set forth by the Advisory
Committee on Civil Rules and feturn it to the Advisory Committee
for further study.

Public Citizen Litigation Group has considerable day-to-day
experience with Rule 23. We sometimes represent plaintiffs in
class actions, but more often we represent absent class members who

object to proposed class action settlements. In the past several

years alone, we have represented objectors in approximately a dozen

nationwide class actions.?

1 see, e.q., Georgine v. Amchem ("Georgine"), F.3d ,

1996 WL 242442 (3d Cir. May 10, 1996); In re General Motors Corp.
Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768 (34 Cir.),
cert. denied, 116 S. Ct. 88 (1995); In re Ford Motor Co. Bronco II

Products Liab. Litiqg., 1995 U.S. Dist. Lexis 3507 (E.D. La. 1995);
Bowling v. Pfizer, 143 F.R.D.-141 (S.D. Ohio 1992).
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Honorable Alicemarie H. Stotler
June 3, 1996 Co '
Page 2

We have:regularly submitted comments to this Committee and its
Advisory Committees on proposed changes to the Civil and Appellate

Rules. Ordinarily, we would withhold comment on proposals of an

-Advisory Committee and await a request by the Standing Committee

for public comment. However, we find the proposals adding new
Rules 23(b)(3)(F) and 23(b)(4) to be so vague and subject to

potential abuse that the Standing Committee should decline to

\publish the Rule for comment and send the proposal back to the

Advisory Committee for further study. We address each proposal in
turn.

(1) Proposed Rule 23(b) (3)(F). '

This proposal directs the court, in deciding whether to
certify a class under Ruléﬁ23(b)(3), to evaluate whether "the

probable relief to individual class members justifies the costs and

_burdens of class litigation." This appears to demand some sort of

cost-benefit evaluation as a pertinent factor in Rule 23(b) (3)'s
superiority analysis. Indeed, the Advisory Committee Note suggests

that, where costs exceed benefits, a class action is not, by

definition, éuperior to individual litigation. The Rule, however,

tells the court virtually nothing about how to gauge "probable
relief," whether the value of the relief should be discounted by

the 1likelihood of obtaining the relief, and, perhaps most

.important, what constitutes the "costs and burdens" of the

litigation.

'

Most troubling from Public Citizen's perspective is that there

Page 69




Honorable Alicemarie H. Stotler

June 3, 1996

Page 3

Cis no~expiicit fecognition——on the "benefit" side of the equation--
of the effect that the litigation might have on the deféndant's
future conduct (or ‘on the conduct of similarly-situated defendants
not before the court). We believe it very problematic for the
‘courts to be dragged into some sort of ill-defined economic/social
analysis in determining class certification. HoWever, if that is
“to be done, something as significant as whether the court may
consider the. effect that the suit might have in furthering the
goals-of the substantive law must be addressed explicitly in the
Rule.

As the Committee Note recognizes, subqivision (b) (3)
historically has permitted certification of small-claims coﬁsumer
‘class actions. In thelarea\of securities law, for instance,
Congress is aware that the only feasible way to maintain many such
~cases is éhfough the class action device, since the size of the
claims will not supbort individ#al litigation. Requiring a cost-
-benefit ‘analysis might well change the‘substantive law, by, in
effect, creating a different cost-benefit calculus than that struck
by Coqgressi At the very least, the Advisory Committee should be
required to set out guidelines or criteria for thg performancé'of
the cost-benefit analysis before debate on.the éule goes forward.

(2) Proposed Rule 23(b) (4).

Under this Rule, a class can be certified if‘"the parties to
a settlément‘request certification under subdivision '(b) (3) for

purposes of settlement even though the requirements of subdivision
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Honorable Alicemarie H. Stotler
June 3, 1996
Page 4

(b) might not be met for purposes of trial." As with proposed Rule

.23(b) (3) (F), this Rule offers no guidance, standards, or criteria

for certifying a settlement class. Taken literally, a court could

_hold that the mere existence of a settlement warrants certification
.as long as the Rule 23(a) criteria are met. Surely, the
standardless certification of settlement classes would be an odd
“and unwelcome development in an era where commentators have decried

_ the complete absence of criteria for settlement approval under Rule

23(e). See, e.g., Schwarzer, Settlement of Mass Tort Class

Actions: Order Out of Chaos, 80 Corn. L. Rev. 837, 843-44 (1995).

, Nor does the Advisory Comnittee Note provide significant guidance.

on the one hand, the Note says that the predominance and
superiority criteria of Rule 23(b) would still have to be met
(although the Rule itself appears to provide otherwise), but then
suggests that "the many differences between settlement and

litigation of class claims or defenses" may serve to meet the

.predominance and superiority criteria. Given the lack of any
- standards in the new Rule (and the apparently contradictory

. position taken in the Note), there simply is not enough clarity to

warrant sending this Rule out for further comment at this time.
Two other aspects of the proposed Rule underscore our concern.

First, the Rule indicates that settlement classes may be certified

-only under subdivision (b)(4) and only for settlements that are
reached prior to the request for certification. The Advisory Note

_supports this interpretation of subdivision (b)(4). Therefore, as
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a bractical matter, subsection (b)(4) will only be avallable to
partles who have negotiated a settlement prior to the flllng of the
complalnt ‘and, - thus, creates a breeding ground for settlement
classes in whlch the defendants have chosen the class counsel
(already" apparent in cases such as Georglne) The Rule should be
structured, we belleve, to encourage the part1c1patlon of class
counsel who are champions of the class; the proposed Rule, we/fear,
will have‘the opposite‘effect: it will encourage defendants to seek
out counsel most likely to accept a settlement favorable tortﬁem.
Seccud,‘thesRule not only fails to provide‘auy standards for
the ceftification of settlement classes, but it sidesteps entirely
the issue of whether a settlement class can settle the claims cf
'futures, " ;;g;, class members whose injuries have not yet become
manifest. . Although we have grave concerns about the use 0of class
actlons to settle future claims under any circumstance, it seems
odd fb: thejRule to ignore this issue at' the same time that it
endorses settlement classes. This problem is exacerbated by the
'Committee Note which appears to reject "some very recent decisions"
that "have stated that a class cannot be certified for settlement
purposes unless the same class would  be certified for trial
purposes." ' The Note for some reason does not cite these "very
recent de0151ons;" presumably, however, the Committee is referrlng

to General Motors and the Georglne "futures" settlement class

action recently rejected by the Third Circuit. The Note is so

vague - on this point that it could be takeén to -endorse the
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Honoraple Alicemarie H. Stotler
~June 3, 1996
Page 6
possibility of a "futures"’eettlement class, since it dieapproves
at least a portion of the reaSoning‘of‘thewThird Circuit opinion in
Georgine. We do not suggest that thé Rule should be amended to
consider the éuestion of settlement classes. However, it would be
‘a mistake to approve the Rule and Note in their current forms 1f
‘for no other reason that whlle purporting to deal with settlement
?classes, vthey fail to provide any guidance on the ‘cr;tlcal
ﬁfﬁtures" queétion. | - » |

' For these additional reasons as well, . the Committee.ehodid
reject the current Rule 23 proposale and send the Rule back to the
Adv1sory Commlttee for further study and con51deratlon 2 ‘

| Slncerely,,

e it

Brlan Wolfman

2 while we have concerns regarding the other proposed changes
to Rule 23, none of them is of 'such significance that it would
require rejection by the Standing Committee at this juncture.
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- DAvID C. VLADECK, DIRECTOR
DIRECT DIAL: (202) 588-772¢

December 2, 1996

The Honorable David F. Levi | 96-CV' ' 37

United States District Judge
2504 United States Courthouse
650 Capitol Mall

Sacramento, California 95814

Dear Judge Levi:

: I enjoyed our brief interchange during the Civil Rules
Advisory Committee hearing on the proposed amendments to Rule 23.
During our discussion, you questioned why the choice of law
problems that often crop up in nationwide class action cases could
not be resolved through some kind of constructive or implied
consent theory. As I understood ydur point, where class members
are notified that a specific state law rule (say California's) will
be employed to resolve class members' claims, unless class members
from other jurisdictions opt out, they should be deemed to have
consented to the application of California law in the settlement.

I have at least two serious reservations about this theory.
First, I have never seen a class action notice that addresses the
choice of law issues, let alone provides class members with
adequate information on which to make an informed choice about
waiving his or her right to insist on the application of whatever
state law would otherwise properly govern the claim. Moreover,
given the complexity of choice of law rules, I find it very
difficult to imagine that a sufficiently detailed notice could be
drafted, especially in light of the substantial due process rights
that surround the choice of 1law question. Indeed, Phillips
Petroleum v. Shutts would require, in my view, that any waiver be
both knowing and explicit. !

Beyond the difficulties in drafting an adequate notice, your
proposal brings to the forefront the conflicts faced by class
counsel in settling a nationwide action where there are significant
variations in state law. Implicit in your suggestion is that, as
a result of the settlement, some class members would sacrifice
strong state law claims (that might well warrant a more substantial
settlement) in part to benefit class members from those states that
have weaker or even non-existent claims (which might yield lower or
no recoveries at all). This is the problem Judge Posner alluded to
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in the Rhone-Polenc decision, in which he expressed grave concerns

- about creating an "Esperanto" of common law that simply homogenizes =
very different common law standards. In my view, class counsel can

avoid this conflict only by categorizing class members on the basis
of the relative strength of the state law claims, perhaps by
creating sub-classes as the Third Circuit suggested would be
appropriate in the Asbestos School District litigation.

I appreciate the forces that motivated your proposal. It

certainly would facilitate settlement and perhaps provide class
claimants some form of justice to disregard substantial variations
in state law that might make a global settlement difficult or

impossible to achieve. But as we read Shutts, fundamental Erie

: principles cannot be disregarded even when it would be expedient to

do so, and we simply do not have erough faith in the notice and. opt
out process to say that they cure all ills. For these reasons, we
would not support the proposal that you have suggested.’ -

Nonetheless, I want to thank you and your colleagues on the
Committee for allowing me and the other commentators to put forth
our concerns about the proposed revisions to Rule 23. I thought
that the dialogue was highly constructive, and I hope that you .and
your colleagues had the same reaction. L o

‘Respectfull ,‘ ‘

David c. Vladeck
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Boston University

School of Law
765 Commonwealth Avenue
Boston, Massachusetts 02215

.

PR
i)

Faculty Services -
Tel: 617/353-3110

Fax: 617/353-3077 | | ‘ | | | June 3; 1996’ ‘ 96-0‘4 00 7

Honorable Alicemarie H. Stotler, Chair

Standirig Committee on Rules of Practice and Procedure
c/o John K. Rabiej; Chief, Rules Committee Support Office
Administrative Office of the United States Courts
Washington, D.C. 20544

Dear Judge Stotler:

I write in support of the proposed Amendment to Rule 23 adding section (b)(4)
and in opposition to the objections to the proposed amendment raised by several of my
acadeic colleagues in their joint letter from the "Steering Committee to Oppose
Proposed Rule 23."

My comments are based on nearly twenty years of teaching and work at Boston
University School of Law and Harvard in the subjects of Constitutional Law, Evidence,
Alternative Dispute Resolution and Mass Torts, and on my direct experience and
involvement in settlement of mass tort lawsuits. Ihave served or currently serve as the
Special Master for several United States District Courts (Northern District of Ohio,
District of Connecticut, and District of Massachusetts) and the Superior Court of the
Commonwealth of Massachusetts in asbestos litigation, and as the Guardian Ad Litem in
the pending class action settlement currently sub judice in the United States Court of
Appeals for the Fifth Circuit, Ahearn v, Fibreboard.

" 'In my opinion, the proposed amendment to Rule 23(b)(4) specifically providing
for the possibility of settlement classes is both a necessary and desirable improvement to
Rule 23. The ultimate effect of the proposed amendment will be to clarify uncertainty
about the legitimacy of settlement classes, increase fairness and efficiency in mass tort
litigation, reduce transaction costs, increasé compensation to deserving plaintiffs,
decrease ruinous exposures and bankruptcy to defendants, and provide a reasonable and
fair tool in appropriate cases for federal courts to reduce the enormous drain on resources

caused by mass product liability litigation.

The necessity for this amendment is made clear by the recent decision of the
United States Court of Appeals for the Third Circuit in Georgine, et al. v. Amchem
Products, et al., reversing and decertifying a conditional class certification by the District

Court in the so-called asbestos personal injury futures litigation against the Center for
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Claims Resolution, a group of former asbestos manufacturers and distributors. In
Georgine, the Third Circuit reaffirmed its earlier decisions that Rule 23 class actions
certified for settlement purposes (but not for trial) must satisfy not only Rule 23(a)'s
numerosity, commonality, typicality, and adequacy of representation requirements. In
Georgine the Court also extended this holding to require that if the class is certified under
Rule 23(b)(3), the settlement class must also satisfy Rule 23(b)(3)'s requirements of
predominance and superiority "as if the case were to be litigated," slip opinion, p. 13, and
that in making this inquiry the Court may not take the fact of settlement into account, Id.
In its opinion, the Court noted, "While the better policy may be to alter the class
certification inquiry to take settlement into account, the current Rule 23 does not permit
such an exception." Id. Perhaps in deference to this "better policy," the Third Circuit
panel expressly invited the Judicial Conference Advisory Committee on Civil Rules and
Congress to reform rules and procedures to enable courts to innovate in the management
of mass torts, while taking due process concerns into account. Id. at 55-56. The proposed
amendment would go a long way achieving the reform discussed by the Third Circuit in
Georgine and recognized by so many other members of the judiciary as urgently needed
to deal with the modern phenomenon of mass tort litigation.. (However, for various other
reasons unrelated to the proposed amendment to Rule 23(b)(4) and not discussed here, the
specific result in Georgine might not be any different even if the proposed amendment
were in effect. Similarly, the result in Ahearn would be unaffected by the proposed
amendment because it does not purport to aﬁ'ect\ classes certified under (b)(1)(b).)

The objections of my academic colleagues on the ad hoc Steering Committee to
the proposed amendment are serious and well-intentioned, but, in my opinion, o
unfortunately reflect a cloistered, unduly conservative, and unrealistic view of mass torts
and the federal courts. It is a view that, in-my experience, is inconsistent with the modemn

- demands placed on courts by mass torts, the ability of federal courts to respond to those

demands with innovative procedures that ensure fairness and efficiency consistent with
furidamental institutional values, and with the societal benefits of settlement as opposed
to the take-no-prisoners, scorched earth litigation warfare fought out in numerous
foxholes that the opponents of the amendment seem to prefer.

The law teachers opposing the amendment criticize it on three grounds. The first
is that the amendment "contains no limiting principles, standards or other guidelines,
except for the basic requirements of 23(a), to help trial judges decide when a settlement
class is desirable . . . ." But the proposed amendment merely makes settlement classes |
possible'in appropriate cases subject to satisfaction of the section (a) requirements, the
section (c)(2) notice and opt out requirements, and the Court's ultimate determination
under Rule 23(e) that the settlement is fair, reasonable, and adequate. Moreover, as the
Advisory Committee Notes accompanying the proposed amendment make crystal clear,
the amendment does not relieve the Court from applying the requirements of section (b)
to the issue of class certification, as the law professors who oppose the amendment state;
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rather the amendment merely states that these requirements need not be met for purposes
of trial, but only for settlement. (The Steering Committee of law professors opposed to
the proposed amendment appear to jump to another faulty conclusion -- that opt out rights
may not exist if (b)(4) is applied. The Rule does not in any way abolish or affect opt'out
rights, and the suggestron that it nnght is a scare tactic specxﬁcally contradrcted by the

Advrsory Commrttee Notes )

The requn:ements that remain unchanged by this amendment, mcludmg the nght N

to opt out, are more than adequate to protect the interests of absent class members.
Moreover no gent : ent has been presented,’ ‘other than "potentral problems Wwith
2 15 o [t” at] have been much‘debated recently," as to why Judges
j falrness and efﬁcrency of a proposed class settlement under all
S, (a), (b), (c) and (e) whlle takmg into account the "
that the class actlon, subject to approval by the court is settled
‘ dence th drstrlct court Judges, as ultnnately

M1 i

: e mnable to ‘make thebe deterrrnnatlons or "are not

‘ment and instead. appraxse the sultablhty of cml‘ass

ontext of a htlgatlon that i is not g01 ‘g t' ‘take lace

their eyes to ‘

certxﬁcatron i
severely dls an 'Alice in WonderlanU " aura to the
l‘ ;‘ !

issue. It's lso the e it of beneﬁcxalresults in those cases that should be

hough théy might notbe ‘be‘s‘”“mi_ed asa
¢ fﬁcult to thmk of many such cases. The proposed amendment

i i

10 recogmze these possrbrlrtles Rule 23 alréady contains
vvhlch courts must take into account when d C

ovant factors that should go into thls depisron.‘ Imposing
o1 guid delmes on courts m makmg these‘gpt?{,m ations i
s, tha ; b determination,
opell | heck on trial
ecrslons in this

“H‘»} \Hltu 11\
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area. Moreover the proposed amendment to (t) perrmttmg an mterlocutory lappeal of
certlﬁcatlon decisions pri vides a, mechamsm for earlier review of drstrlct court
” hich tlghtens the safeguards still further S
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Fmally, I drsagree that 1t is'an abdlcatmn of rulemakmg responsrbrllty to leave
dge, drscretlon and case by case resolution." Indeed, given the

these questrons to tnal judg
' many factors ‘that' rr nst oj‘nsrdéred in assessmg the supenonty ofa class action

settlement co nlpared o othet avallable methods for the fair and efﬁcrent adjudication of

the controversy a re mrement that st111 exists ‘under the proposed amendment and the -

relative novelty Ofthls“

in mass tort cases I believe that it would be premature to
tatrons and crrtena A sounder approach to this i issue at
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this time, as the Advisory Committee noted, is to remove the artificial constraints on
settlement classes imposed by requiring a trial court to pretend the action is being
litigated, gather more evidence with the use of settlement classes under the watchful eyes
of trial and appellate judges, and then, if necessary, add further guidelines derived from ’
experience, not speculation. '

. The second objection by the law teachers opposing the proposed amendment is
. based on Article III "case or controversy" concerns when a class action is simultaneously
certified and settled. This is, of course, a potentially serious issue in the abstract (and, in
some cases, perhaps, in reality), However, in all the cases in which I have been involved, .
there is no way in which any moderately objective observer could doubt the existence of
a concrete dispute with all the requisite adverseness. Settlement does not eliminate the
existence of a dispute between the parties. All it means is that they have tentatively
worked out a way to resolve the dispute short of a fully adjudicated judgment, appeal and
post-judgment skirmishes, To argue that the existence.of a class action settlement
destroys Article I1I jurisdiction overproves the contention to a point of dangerous
absurdilty‘th;at would have profound negative consequences far beyond the class action
context.. ‘ ‘

The related point that actions that cannot (or, more accurately, might better not)
be tried as class actions are not "cases" ot "controversiesf' that can be s;j_tlg_d as class
actions confuses the constitutional requirement of a case or.controversy with the
superiority requirement of Rule 23, which addresses merely some of many methods and
forms of resolution. Article IIT does not require that a case or controversy be triable in
any particular format. Further, there is no reasoq; to expect that cases; including class
actions,\shoxjxld be triable and settleable in the same format. . To require this kind of false
symmetry between trials and settlements ;obscurf:s‘ important differences. between them.

The Stpermg qumnittee's oppositién also questions the,constitqt'iqﬂaility Yof‘ "class
settlements that involve such untriable matters as claims for 'future injury."  With all
respect, this objection appears misplaced. Whether "exposure only" claims (which is a
more accurate label for such claims) are jpsticiable; is primarily a question of whether the
applicable law (state law, in most instances) recognizes a cause of action simply. for
exposure to and ingestion of or impact with a toxic substance. Some jurisdictions do
recognize a cause of action for increased risk of disease or medical monitoring, In those
jurisdictions that do not, the amount of injury required to be established to ni?lge\‘out a
claim for present injury varies tremendously from minimally noticeable cq“ﬂ@ritﬂ@ue
changes to a rather complete medical diagnosis of arecognized disease or injury, or
observable impairment. . Thus, justiciability in these cases!(as well ‘é.ssatls“fa "jllti(j}m‘of the

o Dot K v ' . T ! s e I 0k el el
amount in controversy require