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PROCEEDI NGS

JUDGE ROSENTHAL: Good norning. M nane is Lee
Rosenthal. |I'm Chair of the committee. And on
behal f of the committee, | want to thank all of you
for conming today and for testifying to assist us in
under standi ng the intricacies and the conplexities
of electronic discovery.

Because there are a | arge nunber of you who are
scheduled to testify today--we have 15 this norning
and another 11 this afternoon--it will be necessary
to inmpose time limts. Each of you will be given
15 minutes, and that will have to include
questi ons.

So | would urge you not to repeat your witten
statements--if you have filed them we have read
them-and to pl ease be as specific as possible in
focusing your criticisns, concerns, or points on
the proposed rules. That would be the nost hel pful
to us.

And with that, | think we are scheduled to
begin with M. Smith. And if you could all,

pl ease, as well speak into the mcrophones. |If you
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don't, the people who are behind you will not be
able to hear you.

Good nor ni ng.

MR SMTH  Good norning. M/ name is Todd
Smith. | practice in Chicago. |'mthe president
of the Association of Trial Lawyers of Anerica this
year. ATLA is a 60, 000- nenber association. And by
the way, | brought ny attorney with nme, Ji m Rooks.
Jimis the senior policy research counsel for ATLA.

ATLA represents personal injury plaintiffs,
civil rights plaintiffs, enployment and
environmental litigation plaintiffs, defendants in
crimnal cases, and either side of commercial and
famly litigation. W have filed a witten
statement with the coomittee, and | don't propose
to read that to you. Instead, | want to speak this
morning directly to just three matters that we
mention in the witten statement.

First of all, ATLA nmade an effort, a strong
effort, over the last eight nonths to reach out to
our nenbership to try and learn as nuch as we coul d

fromtheir own experiences with electronic
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di scovery. | described that effort in nmy witten
statenent to you.

Most of the witing that has been done on this
subj ect appears to have focused on najor conpl ex
litigation, much of it businesses suing businesses.
Qur nenbers tend to be involved in what | woul d
call a smaller scale litigation, and we wanted to
know t he extent to which our menbership found
thensel ves involved in these issues, electronic
di scovery, in their practices.

I was a bit surprised, and | think Ji m Rooks
and ATLA was a bit surprised, at the context our
menbers have had, the extent of that in their areas
of practice. W urged themto provide comments to
the conmittee with real-life exanples, their
experiences with e-discovery, to broaden the base
of information available to this conmittee. Based
on what we've seen on the judicial conference Wb
site, it appears that there have been a nunber
of --nore than just a few who have done just that at
our request.

Menbers told us, and they appear to be telling
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the conmittee as well, that they believe the
present federal rules generally work quite well for
all kinds of discovery, even in conplex cases, and
need little, if any, change. They don't believe
that the proposed anendrments woul d i nprove federa
practice. They believe that, if adopted, these
proposals would invite additional discovery abuse,
give corporate litigants procedural and substantive
advant ages beyond those they al ready enjoy, and
continue what we feel is a steady erosion of the
right to discovery.

Secondly, | offer a hypothetical case in the
witten report to show what we think this proposed
rul es changes on how it could have a negative
impact on litigation. The case is in the materials
as famly of Patient Av. Conpany X. It's a
hypot heti cal, but the danger posed by any rul e that
woul d give cover to litigants who want to "cl aw
back" discovered evidence that will actually prove
negl i gence or other wrongdoing is anything but
hypot het i cal

And tal ki ng about cases that don't really exist
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can trivialize the issue. So let nme give an
example of real life. It doesn't exactly involve
el ectroni c discovery, but the proposed rule of
26(b) (5)(B) on recovery of docunents under a claim
of privilege, if we can address that, is not
limted to electronic evidence. It would apply to
paper docunents as well.

Not so long ago, | represented a nedica
mal practice victim W were well into the case,
and we were at a stage where the main question was
whet her the health care provider would be settling
the case or whether we would be going to trial, and
we were going through expert discovery.

One day, | received an item from defense
counsel's office, which ny assistant took to be a
letter to ne. It was, as a result, opened, placed
in ny stack of mail for me to read. It was a
two-page letter, and part way through the second
page, and | realized that the letter was not really
intended for nme at all. It was a letter from
def ense counsel to a representative of the

mal practice insurer who insured one of the
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defendants in the case.

| was amazed at what | saw. It wasn't about
some facts that we hadn't |earned or that we hadn't
di scovered. It was worse than that. The |awer
was telling the insurer that he had consulted with
an expert w tness whom he had used a number of
times before, and he wote that the doctor-expert
had told himthat the provider of care clearly had
not satisfied the standard of care for the nmedica
specialty involved and that there was consi derabl e
exposure in this case.

The lawyer in the letter went on to say that
the doctor told him however, if the case went to
trial, he would still be willing to take the stand
and testify that the standard of care had been net.
In short, | was |looking at a letter that said,
"Don't worry. Qur expert will lie for us."

Now | won't ask you what | shoul d have done
with that letter. 1 don't want to really deal with
that issue directly. W can, if you like, but--and
I won't ask you to put yourself in my shoes, or the

defense | awer's shoes, or the judge's shoes, or
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even the nal practice victims shoes.

Justice matters in situations like this. And
if | get aletter like that, and if the defense
|lawer is allowed to retrieve it, and if | can't
use it torefer to it at trial, is justice really
served in a situation |ike that?

JUDGE ROSENTHAL: M. Smith?

MR SMTH  Yes?

JUDGE ROSENTHAL: Wbul d your concerns about the
provi sion be addressed sonewhat if it was revised
to provide that rather than having the defense
| awyer retrieve the letter, the letter could be
submitted to the court, for the court then to
determine whether it was privileged in the first
place? And if it was deened privileged, if that
privil ege had been forfeited?

MR SMTH | don't believe that woul d renedy
my conpl ete concerns here. | tend to feel that
once information is there and that there should not
be an ability to retrieve this. And because of the
overwhelming liability aspects of this particul ar

exanple, 1'd be very troubled if this were even in
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question as to whether this were usable.

And | guess what Your Honor is suggesting is
that it would go, and a deci sion would then be nade
on that point. | feel a rule of this nature that
conprom ses this sort of a situation is not
advi sabl e.

JUDGE HECHT: M. Snmith--

MR SM TH: Yes?

JUDGE HECHT: --we've heard testinony that it's
quite comopn to have--for counsel to have an
agreement like this in litigation. Do you know
fromyour menbershi p whether they comonly agree to
these sorts of things or not?

MR SMTH. Agree to concerns about waiver?

JUDGE HECHT: This sort of claw back idea? |If
it's conmmon to put that in a pretrial order?

MR SMTH | don't know that--1 can say |
don't know that fromny menbership. | can't tell
you that mnmy nenbers have indicated that. Maybe M.
Rooks can help ne with that?

MR ROOKS: |1've seen several references in it

to letters that I've gotten courtesy copies of, but
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there are only about a half dozen of them | think
the gist of it was that, yes, this is done, if it's
done by agreenent. It's done by agreenent.

It's not done because of a rule, and it isn't
necessary to have a rule to encourage it. |It's
al ready out there. The range of situations in
which it coul d happen, obviously, range fromthe
trivial to the extrenely serious

JUDGE ROSENTHAL: M. Smith, if that kind of
agreenent was in place, would you have resisted,
nonet hel ess, returning the letter because of the
agr eement ?

MR SMTH Well, | was troubled by this letter
a great deal. | suppose I--it's not common to
receive sonething like this, but it's not the only
experience |'ve had.

I was concerned for ny coll eague on the other
side of the bar for the error that had clearly been
made. So | did have concerns there. On the other
hand, | was deeply concerned about the fact of what
I was reading. And ny concern, ultimately, is that

justice be served.
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And if I'mactually seeing in a letter of that
nature that they're going forward with soneone who
is going to present, frankly, a fraud on the court,
with having true feelings that say there was a
viol ation of the standard of care but willing to
testify otherwi se, | think, on balance, that should
wei gh--that should carry the day. And that's what
| believe we're ultimately tal king about is
achi eving justice.

PROFESSOR MARCUS: M. Snith?

MR SMTH  Yes?

PROFESSOR MARCUS: Wen you say "carry the

day," would that not include the possibility, under
what Judge Rosent hal suggested, of a ruling that
under the crime fraud exception to the privil ege,
there is no privilege for this docunent that you
have?

MR SMTH | don't think the crime fraud
exception, in and of itself, would cover what |'m
tal ki ng about. M exanple, perhaps, is as

extraordinary as it gets. In other words,

believe this was a suggestion that a fraud, a lie,
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woul d be provided under sworn testinony to the
court and jury.

But | think--1"mconcerned that we provide
protection at all for relevant information and
evi dence that should be getting to the finder of
facts so they can reach the proper decision based
upon what the truth is. That's nmy concern

PROFESSCR MARCUS: But isn't that what the
privil ege does when it's properly invoked?

MR SMTH. Well, | think to some extent. But
once it's waived and it's out there, what do you do
to the lawer on the other side who now has the
i nformati on and needs to be using that?

JUDGE ROSENTHAL: M. Snith, we have heard a
nunber of people, representing both plaintiffs and
defendants, express in different ways that nost
cases involving electronic information have
di scovery of that information focused on
information that is reasonably accessible. That
is, in nbst cases, there is no attenpt nmade and no
significant litigation over the informtion that

m ght be deleted or fragnented or |egacy or on
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back-up tapes, whatever the case nay be.

Has that been your experience or the experience
of the menbers who responded to your communication?

MR SMTH Wth regard tois it 26(b)(2), not
reasonabl y accessi bl e?

JUDGE ROSENTHAL: Yes, sir.

MR SMTH. Well, we have concerns about that,
and | think the experience has been that the rules
currently operate very well there. The information
is freely exchanged. And | nay be m ssing your
question a bhit.

JUDGE ROSENTHAL: |'msorry. Perhaps it wasn't
clear. M question is whether you received
i nformati on fromyour nenbers about the frequency
with which they go to inaccessible information and
spend the tinme and the noney to get the back-up
tapes restored or the deleted information restored
as opposed to focusing discovery on information

that is active data or reasonably accessi bl e?

MR SMTH | believe there is a frequent
effort. | can't tell you the nature of that.
Again, |I'Il ask M. Rooks to chine in if he can
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But | believe there is frequently, routinely an
effort to pursue information that | don't know
whether it would be called inaccessible. It just
may be nore difficult to obtain. So, JinP

JUDGE ROSENTHAL: |'mnot tal king about just
putting a request in your initial discovery notion
or request for production as a kind of a
boilerplate. [|'mtalking about actually pursuing
back-up i nformation, inaccessible information, even
after you have received the reasonably accessible
information. Did you get any sense from your
menbers' comunications as to how frequent that is?

MR ROOKS: Again, |'ve only seen naybe a hal f
dozen letters. | haven't actually gone through the
log on the Wb site to see who's an ATLA nenber and
who isn't. But the overall sense is that whether
it's accessible or inaccessible, they don't have
all that many fights about it. And because the
rules presently, as they presently are, are working
wel | enough. But | think there are certainly sone
exanpl es of cases in which they have pursued it,

clearly.
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But overall, the picture we get is that this is
a problem-in other words, discovery disputes are a
problemin a very conparatively small nunmber of
cases. So | don't think they fight over accessible
or inaccessible a lot.

JUDGE ROSENTHAL: Thank you.

MR SMTH W are limted in time, and
wanted to get to sonething that | thought the
committee would find quite interesting in materials
that we distributed this norning. And I know you
haven't really had an opportunity to | ook at those
closely. But we've provided three exhibits with my
witten statement, and those exhibits were
circul ated t oday.

Just a few days ago, we di scovered sone
fascinating statenments on the point regarding
routinely--on 26(b)(5)(B) as well as
26(b) (2)--pardon ne, 37(f) and 26(b)(2). | think
they woul d address both of those. And they cane
from peopl e who ought to know about information
technol ogy, 19 senior information technol ogy

professionals. They're well-credential ed, vastly
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experienced professionals who run their
depart nents.

And you'll see that in the materials, it's from
their statenents that we find sone very interesting
information. |It's clear in the statenments in those
exhibits that they are concerned with running the
best information systens they can

It's a group of information technol ogy
prof essi onal s di scussing the retention of e-mail
They aren't focused on destroying crucial evidence
or dodgi ng discovery requests. These people
weren't talking to their conpani es' managenent or
| egal departnents or to the news nedia or the
public. They were talking to each other. So you
can see the conmuni cations and how i mportant, well,
these rules may be to them

We downl oaded t he nessages they sent anpbngst
thensel ves and put themin Exhibit Ato nmy witten
statenent. We brought 100 copies of that today.
Every one of the messages is there in the sane
order in which they were witten. W also

downl oaded the rules for perm ssible use of that
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e-mail list and put that in Exhibit B, which

foll ows inmediately behind Exhibit A W formatted
the messages to nake these easier to read, but we
changed none of the content.

We segregated the information that woul d
i ndi cate who the 19 authors are, who they worked
for, and who owns the e-mail list. Under the
e-mail list rules, that information is not
confidential, but we removed it to a separate
docunent, Exhibit C. And that's just for this
committee, so the identities of these folks are not
di scl osed beyond the committee here, and that woul d
be the commttee' s decision. It's not confidentia
by virtue of the rules, however, on that e-nmail
list.

In Exhibit C, we also produced the entire body
of original rawtraffic on the e-mail list exactly
as it was downl oaded. W had no interest in
publicizing the identities of these folks.

As we | ook through Exhibit A, we can see
conment s that address several issues that had been

rai sed during the deliberations over these rules.
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The need for specific e-mail retention policies is
di scussed here by these IT folks fromdifferent
compani es, the nmost appropriate length of time for
the retention of e-mail nessages or the nost
appropriate size of the storage space allotted to
users, and whether the push for e-mail linits
really conmes fromtechnical people or fromlawers
And you' |l see that discussed in there.

We put the comrents that we thought are nobst
rel evant and informative into bold type for you
We weren't surprised by anything we saw there.
Wth regard to the need for e-mail retention
policies, the authors wote as follows, "Many of us
don't have a retention policy." Again, this
supports the proposition a | ack of storage is
hardly a priority issue

"I know that the type of organizations that,"
the person continues, "I've worked at have not
wanted to establish any for e-nmamil due to the 'once
we lose it, we'll need it' nentality."”

Anot her coment--"I1 really don't understand the

perceived need to clean house every X ticks of the
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clock." Another comrent--"We'd rather our users
focus on their work than constantly worryi ng about
their mail box size."

Anot her coment --"The nonl egal benefits to
forced e-mail retention basically boil down to
speed of the system avail abl e storage space, and
nunber of tapes it takes to back-up the e-nmil
system | would say that unl ess you have a | ega
requirenent to enforce limted retention, you
probably do yourself nore harmthan good by trying
to inplenent this." That's in the one area with
regard to retention.

On the subject of appropriate anmounts of
storage space or tine limts on retention, they
say, "We are at three nonths for sent and trash.”
Anot her one says, "W have a 365-day retention on
e-mail and a 7-day retention on trashed nail."
Anot her says, "W have no limt at all on any
fol ders what soever."

Anot her says, "I personally have 250, 000 stored
e-mai | messages, and they come in handy nore often

than you'd think. Storage space is cheap. And
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ease of work for IT staff should not get in the way
of the organi zation's nission."

Finally, as to the legal, not technol ogical,

i mpetus for retention policies, they wote, "W are
taking a serious | ook at our retention policy for
e-mail. W have a whole staff working group

| ooking at this issue, and legal is involved."

Next, "Qur mailbox policies were initially a
suggestion fromour |egal departnent. They wanted
very strict rules on the keeping of e-mail (one
suggesti on was no nore than three weeks of e-nmail
to be kept). We formed a staff working group and
went to upper managenent with a proposal. W set
these limts based on | egal reasons, not on
techni cal reasons.”

JUDGE ROSENTHAL: M. Smith? M. Smith, |
think that we'll be able to read this.

MR SMTH Yes, I--

JUDGE ROSENTHAL: Perhaps you coul d use your
time to make the point.

MR SMTH  That's the point. The point sinply

is there.
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JUDCE ROSENTHAL: Excuse nme. | think we have a
question first.

MR SMTH. Pardon me. Go right ahead.

MR CICERO One question. |'mFrank Cicero
from Chi cago.

MR SMTH: Yes, Frank. How are you?

JUDGE ROSENTHAL: Can you use the m ke, Frank?

MR CICERO Yes, if | can findit. 1'd like
to go back for just a second to your discussion
about what's been referred to here as the cl aw back
provi sion. Because the exanple you cited, | think,
is an unusual one. |'ve had siml|ar experiences,
but | think there's another inportant consideration
that 1'd li ke your observation on. And that is
that the--1 think much of the inpetus for voluntary
agreenents to return docunents or provide sonething
for inadvertent disclosure or for arule like this
is to expedite discovery.

Plaintiffs--not plaintiffs, parties who want
di scovery regularly want it as quickly as possible.
And in order to avoid having thorough reviews made

that avoid inadvertent discovery, parties nake
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agreenents that say if, inadvertently, things are
produced that are privileged, we'll provide a way
to get it back.

And | think there's an interplay between
tinmeliness or efficiency and expedition and the
problem that we're tal king about here. Do you have
any observations about that as a--providing a need
or at least a reason why your organi zation m ght
think it's a good idea?

MR SMTH | nuch prefer what you descri bed,
Frank. 1In other words, | would prefer that the
parties get together on that kind of issue. And
so, a party, you know, at arms length, they're
deciding this anmpbngst thenselves. | think that's
the better approach, nyself.

I"'mnot offended by people getting together and
maki ng an agreenent of that sort. | don't know if
that hel ps you or not, but that's--

MR CICERO Well, | think, in part--certainly
that's one of the options. But | think, in part,
one of the notivations behind a rule like this is

to help with the expedition of discovery, in case
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parties--well, I'lIl let it end there.

MR SMTH | guess if parties don't reach an
agreenment, then the rule would control it under the
circunstance of this proposed rule, and |I'm not
confortable with that. |If information has cone to
light that bears significantly on the truth that's
going to be presented in the courtroom on justice,
that's what troubles ne.

And if there's been a waiver w thout the kind
of agreenment you're tal king about, |I'mtroubl ed by
that cl aw back.

JUDGE ROSENTHAL: Any ot her questions for M.

Smi t h?
MR SMTH: In conclusion then--well, the |ast
el ement of the material | was just citing briefly,

it does comment clearly that they are trying to
limt the ampbunt of material that would be
avail able in |l egal discovery.

JUDCE ROSENTHAL: Now this is material, if |
understand it correctly, that they're tal ki ng about
that there is no regulatory or statutory

requirenent to keep and that, according to the
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di scussi on you' ve characterized, that there is no

busi ness need or use to retain. |s that correct?
MR SMTH Well, | don't know that there woul d
be no business need or use. It sounds to e |like

there's comments there that indicate that once
you've lost it, that's when you need it again. So
that they find that they do need it, in fact.

But it's clear fromthese coments that the
di scussion, ultimately, is occurring on retention
based upon | egal discovery. And | think the rule,
37(f), that's being proposed does encourage the
destruction rather than the retention. And this is
a clear indication of just that, that what's going
on there is they're discussing this only because of
| egal discovery as opposed to other issues.

JUDGE ROSENTHAL: Thank you, M. Smth.

MR SMTH  ATLA is glad to be with you. W
very much appreciate your efforts. W wish we
coul d support the hard work that's going on on
these rules, but we felt we shoul d address the
probl emrs that we see. But we certainly appreciate

everything the conmttee has done.
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Thank you very nuch.

JUDGE ROSENTHAL: W appreciate your coments.
Thank you very much.

M. Pickle? |Is M. Pickle here?

[ No response. ]

JUDGE ROSENTHAL: |Is Ms. Kuchta? | apol ogize
if I've mspronounced. M. Kuchta, | really struck
out there. | apol ogize.

MR. KUCHTA: Not a problem Thank you very
much for inviting me here, or accepting ny request
to testify.

I"mnot going to read the coments that | have
First, | guess | want to start with and preface
that |"'mnot an attorney. |'mrepresenting nore
froma business and technol ogy perspective. 1In ny
position, | help parties deal with their electronic
di scovery issues. | think it gives nme sonme uni que
insight into the business and technol ogy issues.

In my comments, | specifically state this is
not purely a legal decision or problem This is
actually--there's a three-|legged stool, and

busi ness and technology are really the other
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portions of that |eg.

I wanted to make sure that | expounded upon the
issue that | talked or the exanple | gave you, just
to nmake sure I'mclear. |'mnot going to spend
much tine. But in 2003, ny staff--and there's a
slide in ny comrent that depicts this. But mny
staff had | ooked at things because we saw t he
correl ation between storage space and the cost.

And in 1956, IBM cane out with their conputer.
If you take $100 in 1956 and spent $100 from 1956
t hrough present, today, or through 2003--excuse
me- - and bought storage space, took that space,
printed it to paper--because that's what we all
know and can appreciate, piles of paper--laid those
end to end. In 1956, if you got off the train at
Penn Station in New York, you'd get to the ticket
counter.

In 1980, if you bought the same $100 of storage
space, printed it to paper, laid it end to end,
left the train, you' d get to the post office across
the street. In 1990, you'd get to the Hudson R ver

on the East Side. In 2000, you'd get to Detroit.
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You could lay that paper end to end to Detroit.
And in 2003, you'd get it to New Del hi, India

That is a very big testanent here to understand
t he busi ness and technol ogy i ssues because, if
you'll | ook, everybody tal ks about More's Law of
computing. Well, actually, if you | ook at storage
space, in nmy estimation, technol ogy has out paced
Moore's Law in semconductors in the ability to
save storage space cheaply.

That is a very big, inmportant point because
what it does for businesses is it does not require
themto actively manage their data. And since it
does not, there is not any financial penalties for
them |It's very cheap. They can be very rel axed
on their business records.

I"mnot here to say that this is all their
problem But | think that a | ot of these issues
here lie within the different parties. And | guess
this is probably a perfect tine to say that we all
know t hat el ectronic discovery is expensive.

I could tell you what is going to be com ng

very soon is al nost everybody, all of us consuners,
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have conputers on our desks. The gentlenman spoke
from ATLA about big conmpanies. This is not going
to be just a big conpany problem This is going to
be an issue with every one of us that uses

technol ogy. And we see that in things that happen,
in legal events. People are speaking on Internet
chat rooms, on instant nessaging, through their

Pal m Pi |l ot s.

So, please, the main purpose that | would Iike
to nmake a conment on is understand there are sone
things that needs to be addressed froma | ega
perspective with | egal changes, but let's not
overstep the boundaries--because | have sone very
real concerns

And I'monly going to go out to the next three
to five years--we don't know what technology is
going to be. And there are sone specific rules
that you di scuss about changi ng, you know, what
formats are discoverable. And | have to tell you,
inthree to five years, | can't tell you what's
going to be discoverable as far as formats are

concerned because of the change of technol ogy.
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It's all driven by the consuner.

JUDGE HECHT: M. Kuchta, let nme ask you a
quest i on.

MR KUCHTA: You may.

JUDGE HECHT: Do you foresee the continued use
of back-up tapes as disaster recovery?

MR, KUCHTA: Specifically, it's been predicted
for a very long tinme that back-up tapes woul d be
the deni se and they woul d be soon di scarded.
don't know that | can ever predict that they ever
will. Judge Scheindlin had made the association
bet ween i naccessi bl e and accessi bl e data, the
things that are--that was a very well-thought out
decision at that particular tine.

In my comments, | specifically stated, though,
that has changed. In the 2002-2003 tinmefrane, |
was involved in the Medtronic v. Dr. M chel son
matter. And in that, the initial estimate that |
was privy to was that the discovery was going to
cost $300 million by Medtronic to produce their 100
terabytes of data and reviewit.

At that particular tine, the judge ordered a
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reasonabl e cost of about $4,800 to restore a tape,
search it for information. Today, | can tell you
that is probably under $1,000. And what was

i naccessi bl e yesterday nay becone accessi bl e today.
So it's very difficult to put rules like that in,
and busi ness and technol ogy changes. So | don't
know that tapes will ever go away.

PROFESSCR MARCUS:  Fol | ow-up question. Then if
you were going to have a rule, wouldn't the term
"reasonably accessible" be a fairly good way of
descri bi ng what you shoul d be aski ng under the
conditions that prevail?

MR, KUCHTA: | think that it is. 1 think that
your rules need to be flexible and need to be open
for interpretation. Oherwi se, you'll find
yourself here in two years, three years, sonething
along that nature, and that is the point or one of
the points that | wanted to | eave with you today.

I think that it is.

JUDGE KEI SLER: Excuse nme. Do you think that

the current formul ati on proposed rule is not

sufficiently flexible?

file:///C|/FEB/O211rule.txt (32 of 455) [3/2/05 2:36:44 PM]

32



file://IC|/FEB/0211rule.txt

MR KUCHTA: No, | think that it is, with maybe
sonme minor tweaking. | think that it is.
t hi nk--and that brings up, too, probably the nopst
important point. | think the 9th Crcuit tried to
devel op a nodel. And in ny opinion, only ny
opi nion, when | find that we have very
scorched-earth litigation over electronic discovery
i ssues or a |lot of tension between the parties,
it's because there's not been a |ot of disclosure.

Otentines, as humans, if we lack information
about what is really there, we have to conjecture
and draw up sone idea of what goes on. And
oftentimes, the party that's left with no
information or little information is left to draw a
very negative concl usion when, in fact, it mght
not be a negative conclusion. Sonetines it is, as
the gentleman from ATLA had spoken about. But |
think that early and full disclosure is very nuch
the nane of the gane.

But what | want to identify, though--and this
is comng froma business perspective. | see this

each and every day, and for the practicing
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attorneys, | know you see that. The genera

counsel is governed by, obviously, the CFO CEO
and the paradigmin business, and it's the sane
thing with data storage, don't spend a doll ar today
that you can spend next nonth or next year. You
defer your expenses.

What we see in discovery is that discovery is
pushed off until the very end. It is expensive.
It's very expensive. And so, the parties have a
business and a financial interest to try and defer
that cost, look for some way out, do sone
negotiations. Unfortunately, some people don't
approach it that way.

So what happens is, is you have all this
massi ve anount of data that is collected during
that period of time. 1In the Mchelson matter, |
was brought in 18 nonths after discovery had
happened, and it was at |east a year before we had
gotten sone el ectroni c docunents. And over that
time, there was tens of terabytes of data that were
saved, that we're now privy to this. So that is a

uni que aspect of the justice systemand the
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process, the way it works.

I think the gentleman had asked about, you
know, expediting discovery. And | think expediting
di scovery and disclosure is absolutely the way to
go. Nowlet it be said that I'min favor of
docunent retention policies, and | want to nake
sure | stress that point. That is a very rea
deci sion that a business needs to nmake, and it is a
busi ness deci si on because in Arerica we are not
becom ng a manufacturing comunity, but one based
on ideas. W need access to the infornation.

And the volume of information that we are now
saving is incredible, not froman electronic
di scovery perspective, but to nmanage it.

Cor porations have a pretty good feel that the
i ndi vi dual s who use their data know what's on their
conmputer. But collectively--

JUDGE SCHEI NDLIN:  Could I interrupt you for a
sec?

MR, KUCHTA: Yes, you nmay.

JUDGE SCHEI NDLI N:  Okay. You were talking

bef ore about the accessi bl e/inaccessi bl e divi de.
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MR, KUCHTA: Sure.

JUDGE SCHEI NDLIN:  And | think you said that
you supported that. But when | | ook at your
witten materials at page 4, you said, "I strongly
recomrend that you reconsider the attenpt to
di stingui sh whether data is accessible or
i naccessi ble."

So |'m confused between your witten comments
and your oral coments. Wiich is it? Do you think
that we're doing the right thing in having a
di vide, or do you think we're doing the wong thing
in having that divide?

MR, KUCHTA: Very good question. Thanks for
asking me to clarify it. | think at the time that
you had nade that ruling, it was a very good
decision. | think that |ooking and now havi ng the
hi ndsi ght of it being 20/20, that | think that that
is going to be sonething that is going to be
difficult to attain and keep

JUDGE SCHEI NDLIN:  So you don't think we should
do this two-tier approach, trying to divide between

accessi bl e and i naccessi bl e?
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MR KUCHTA: | think it's going to be very,
very difficult. And | think it may lend itself to
some abuse in what is accessible and what is not
accessi bl e.

So there are two elenents in ny area. One is
that | think that the Iines are becoming bl urred
about what is inaccessible and accessible. And
haven't really applied it to a financial term that
was going to cost or take a great deal of effort to
recover data. | think that is com ng down, the
cost and the time necessary.

JUDGE SCHEINDLIN: So if there is a

distinction, it's about cost. |Is that what you're
sayi ng?
MR. KUCHTA: | really think it's about cost.

JUDGE SCHEI NDLIN:  Okay. That's hel pful

MR KUCHTA: | really think it's about cost.

JUDGE SCHEI NDLI N:  Thank you.

MR, KUCHTA: You bet. [|'Il open it for other
questions because | know that you're very short on
time.

JUDGE ROSENTHAL: Just one question. 1In terns
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of the potential for abuse that you were talking
about, you nentioned a minute ago that you thought
that busi nesses shoul d be encouraged to have
docunent retention and destruction policies that
woul d allow themto nmanage their electronic

i nformati on.

Does that nean that you think that with such
policies, businesses will decide what to keep
readily avail abl e and what to allow to becone
i naccessi bl e based on busi ness needs? Is that the
nodel you're | ooking for?

MR. KUCHTA: Actually, | don't know. | agreed
with everything except for the inaccessible portion
of that. | think that we're going to have to start
discarding information that is clearly not required
by regulatory or legal requirenents and it has no
busi ness nature. W need to destroy that.

I can't tell you how many times when we have
di scovery, and we get the dancing baby spam W
have a lot of junk that we're saving.

JUDGE ROSENTHAL: So you nean really

i naccessi ble. You nmean gone?
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MR, KUCHTA: Really inaccessible. | nmean it's

gone.

JUDGE ROSENTHAL: Ckay.

MR KUCHTA: And | think businesses have that
right, and individuals should have that right as
wel | .

JUDGE SCHEI NDLIN:  And can | get your views
clarified alittle bit on the safe harbor?

MR, KUCHTA: Sure.

JUDGE SCHEI NDLIN: At the end of your written
materials, | think you say you don't think we
should do that. | think you were opposed to it.
Your "recommendation is that the proposed changes
be renoved from consideration" is what you wote.

MR. KUCHTA: M concern is that, in general,
think I would be in favor of it. But | think that
it would be very difficult to define howit could
be applied in a manner that could not be open to
abuse. And when |I'msaying it fromthat
perspective- -

JUDGE SCHEI NDLI N:  Abuse by whonf

MR, KUCHTA: The individuals that are saving
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the data. I1t's a very subjective decision about
what data to save and what data to collect. | see
varied parties that get the same type of subpoena
froma governnent or froma legal matter, they take
different interpretations, and their outcones are
very readily different.

The sane thing with the safe harbor rule. |
think that is going to be open to--the way it's
witten, open to a ot of subjectivity about what
can be saved and how -when our duty is really
required to do that.

I think what |'m proposing, though, is that
conpani es who actively nmanage their data are not
going to have this issue. Their costs for
el ectronic discovery are going to go dowmn. It wll
be very expensive when they nake that first leap to
doing that, but that is really nmy comments.

And | will answer any other questions and, for
the sake of time, give the rest of ny parties
behind ne the opportunity. Does anybody have any
ot her questions?

MR G RARD: | just have one quick one
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JUDGE ROSENTHAL: All right.

MR G RARD: Do you think if you put multiple
data retrieval consultants in a roomthat they
woul d be able to agree on what constitutes
i naccessi bl e informati on as opposed to accessi bl e?

MR KUCHTA: | think that under--

MR G RARD: --answer to that question?

MR KUCHTA: The answer is--1 think that the
answer is yes. | think that it may take a little
bit and that often in a discovery process, it takes
alittle bit. But |I've been privy to nost of the
| arge el ectronic discovery service providers, and
I've worked on many of those, and we can cone up
with sonme very reasonabl e objectives.

Because, ultimately, at the end of the day, if
they're getting paid by businesses, they're being
paid to be reasonable. And | think that is very
definitely something that can happen. Very rarely
do you ever get sonebody that is very unreasonabl e.
And oftentines, it's a lack of ignorance or
i nformati on that they have.

JUDGE ROSENTHAL: Thank you very nuch.
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MR, KUCHTA: You're welcone. Do you have a
question?

JUDGE ROSENTHAL: M. --

MR, KUCHTA: Thank you.

JUDGE ROSENTHAL: | think that's it. Thank
you, Sir.

M. Arenson and M. Cohen, please? Good
nor ni ng.

MR. ARENSON: Good morning. |1'm Geg Arenson
of Kaplan Fox in New York, and this is Adam Cohen
of Weil CGotshal in New York. Adamis also the
co-author of the leading treatise in this area, as
you probably know.

We're both here representing the New York State
Bar Association Commrercial and Federal Litigation
Section. We've submitted a report, which | believe
you al |l have.

JUDGE ROSENTHAL: W do.

MR. ARENSON: We're going to just highlight a
few areas that, hopefully, will provide sone
addi tional insight on the proposed rules, which, in

general, we do endorse.
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I will discuss one aspect of the proposed safe
harbor under Rule 37(f) and al so sone aspects of
the procedure for handling privileged information
that is inadvertently disclosed. Adamwi || discuss
the notion of reasonabl e accessibility and al so the
el ectronically searchable formunder Rule 34(b).

Turning first to the Rule 37(f), safe harbor
That, in part, depends on the routine operation of
an electronic information system under both of the
definitions that are being proposed. W think that
the advisory commttee note to the proposed rule
shoul d provi de nmore gui dance as to what factors nmay
be considered in determning the routine operation
of an el ectronic information system

We suggest that there are really sort of two
factors that go into the determ nation that a court
m ght make. First would be the capabilities of the
system and the second would be the policies that
are place regarding the storage on the system And
in our report, we break that down under the
capabilities sort of to three aspects.

The first is the manner in which the electronic
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i nformati on system which nmeans both the hardware
and the software, and those electronically stored
information. The second is any difficulties in
nmodi fying that systemthat mght alter or destroy
electronically stored information. And then

whet her some portion of the systemis designed to
destroy litigation-related material. And of
course, Evidence Elinmnator is one that cones to
m nd, and that's sort of a negative when you | ook
at it.

Looki ng at the other set of factors, under the
policies, that's what you woul d expect is that you
woul d | ook at the policies regardi ng preservation,
alteration, and destruction of electronically
stored information that's outside the context of
litigation and see what that says if, of course,
they have the policies. And then also what the
policies are once the potential litigation is known
to the conpany or to the individual, if they' ve got
it.

Turning then to the Rule 26(b)(5)(B)--

JUDGE SCHEI NDLIN:  One question. On the 37(f),
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do you support the as-drafted version, or do you
have views on the footnote version?

MR. ARENSON: W have views in the report, and
it's definitely the as-drafted version, Judge
Schei ndl i n.

JUDGE SCHEI NDLIN:  Why is that? Wy do you
not - -

MR, ARENSON: Really two reasons. One is that
we feel that the as-drafted version is a nore
obj ective rule, not a subjective rule. That if you
start | ooking for recklessness and willful ness, you
have to get into the operation of what the person
who lost the information or can't produce it did.

Wth just the negligence standard, really, you
can use a reasonabl e person, what they should have
done. And sone of the routine operation
description that 1've just gone through woul d bear
on that as well.

JUDCE ROSENTHAL: M. Arenson, sone have
suggested that we should consider in the note, or
even perhaps in the rule, adding sone | anguage to

the effect that the culpability ought to be a

file:///C|/FEB/O211rule.txt (45 of 455) [3/2/05 2:36:44 PM]



file://IC|/FEB/0211rule.txt

factor in deciding whether the nore severe
sanctions might be appropriate if the safe harbor
didn't apply. Do you have a view on whether such
| anguage woul d be appropriate or useful ?

MR, ARENSON: Well, first of all, as you
probably know, Judge Rosenthal, there are a variety
of views out there anpbng the courts. And so,
essentially, | hate to say it, this way you' d be
| egi sl ati ng what the view ought to be. | think
that in the 4th Crcuit, there is sort of you take
a |l ook at the culpability, you also take a | ook at
the inportance to the litigation of the materia
that cannot be produced. That, to nme, seens to be
a nore rational standard.

And you have different standards perhaps in the
different circuits and even anong the different
district courts as they apply it to the facts. So
I would not be in favor of this conmittee taking a
position with regard to that. But that's ny
position. | can't say that's necessarily the bar
association's position

JUDGE SCHEI NDLIN:  One nore question. | know

file:///C|/FEB/O211rule.txt (46 of 455) [3/2/05 2:36:44 PM]



file://IC|/FEB/0211rule.txt

you want to nove on to other topics.

MR. ARENSON:. No probl em

JUDGE SCHEI NDLIN:  But on 37(f), this concept
of alitigation hold, do you think this is
sonet hing that really can be inplenented, can be
done right? Have you had experience with it
yourself? Are people confused by it? Can they
really teach it and do it with their clients?

MR ARENSON: | haven't had sufficient
experience. Judge Scheindlin, as you know, | tend
to be on the plaintiff's side rather than the
defendant's side in major cases. And ny experience
has been that the instructions are generally given
out by defense counsel in the cases that | am
involved in. And the question is always the
i mpl ement ati on.

That depends on the system That depends upon
their corporate culture sonetimes. So it's hard to
know. | think it's the right idea. | think it's
the right approach. But | haven't had any
experience where it's really been a probl em

JUDCE SCHEI NDLIN:  Thank you
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JUDGE ROSENTHAL: Thank you. Go ahead, please.

MR, ARENSON: Okay. Turning briefly to
26(b) (5), we have a suggestion that the obligation
of the party that has received the information
after notice not to use, disclose, or disseninate
the information. Pending resolution of the
privilege, claimshould be in the rule and not in
t he notes.

Currently, you' ve got that in the notes. W
think it's really inportant to have that obligation
out there where people can see that that's what
they have to do without reading the notes and where
it's very clear that that's what the person who
receives the inadvertently disclosed information
has to do.

We al so support the concept that once the
noti ce has been given, that there is an obligation
to return, sequester, or destroy the material. But
we do note that nmaybe it doesn't quite apply to al
electronically stored informati on because, as we
all know, deletion doesn't destroy the material

And sequestration, when you think about what
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m ght be on a CD, doesn't nmamke sense because it's
just one of a whole bunch of docunments. And | have
had experience where production of information is
on CDs, and how | would give back one piece of it
and get another CDin place of it. | nean, it's a
| ot of extra work.

And so, therefore, the know edge that you can't
use the information, which we're proposing to put
back into the rule, seens to us to be the better
way to go about this in terns of it. And we don't
have a good solution as to the | anguage. But the
concept is the right one. You just can't use it.

Wth that, unless sonebody's got a question on
this point--there we go. Professor?

PROFESSOR MARCUS: Fol | owi ng up on what you
just said, do you think it would be wise to
consi der providing that the party who receives the
noti ce has the option of seeking a ruling fromthe
court on whether the privilege is properly asserted
with regard to these material s?

MR. ARENSON: | think currently couldn't either

side really nake that notion either way? One to
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demand that the material either not be considered
privileged or that it be produced if it's sort of
inthis--it's inadvertently produced. And of
course, the party that produced it may want to
protect the privilege.

PROFESSOR MARCUS: So you say that's inplicit?

MR ARENSON: | think it's inplicit. But you
are closer to the draftsperson of this rule, and so
you may know that it wasn't meant to be inplicit.

JUDGE SCHEINDLIN: M. Arenson, are you
confortable with the reasonable tine idea, or do
you think there should be a time limt that the
producing party has to act by?

MR ARENSON: |'mconfortable with the
reasonabl e time because in these things, as usual,
it's fact driven. |If you say you have to do it
within 30 days, well, sonebody will do it on the
31st day, and that may or may not have been
reasonabl e, given where we are.

MR. G RARD: | have a quick question, G eg.

MR, ARENSON:  Sure, Dan.

MR. G RARD: Have you had t he experience where
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once the inplications of a docunent becone clear in
the litigation that the privilege claimis
asserted?

MR ARENSON: Well, | can't say | personally
have had that experience, but certainly |I'm aware
that that sort of thing does go on. But that still
doesn't nmean that whatever the privilege is that is
applicable, if it was applicable, shouldn't be
litigated and decided by a court. You may disagree
about that, but | think that's where the proper
resol ution should be.

MR. G RARD: Thank you.

MR, ARENSON: Adam it's your turn

MR COHEN. Well, first of all, | just want to
thank you all for having me here. 1t's a real
honor .

And | would like, before | get into the two
topics that | was going to address, to speak to
this litigation hold issue because it is sonething
that | deal with every day. And yes, the concept
is avalid concept, and it's what people do all the

time. The trick is in the inplenentation. That's
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why we see very sophisticated parties and
sophi sticated law firns being sancti oned.

It seems like every nmonth there is a big
sanctions case with a big conpany or a big | aw
firm 1t's not because they' re bad people. It's
because it's incredibly difficult to inplement a
litigation hold over electronic information
perfectly, and that's why we believe that the safe
har bor makes sense.

I was going to speak about the accessibility
i ssue and al so about the default format issue. And
I have ny notes on a conputer, which | thought
woul d be appropriate, given the subject matter
t oday.

We generally support this distinction of
accessi bl e versus not reasonably accessible. But
we feel that the standard of reasonably accessibl e,
it needs to be explicit in the rule or the notes
that this standard is flexible enough to take into
account all of the factors that a court should be
considering in determ ning whet her sonething is

reasonably accessible. And | think also that there
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needs to be sonme additional clarity on what kind of
description of inaccessible information needs to be
made by the party that's claimng that that exists.

We feel that, you know, it should be clarified
that a court is not nmerely considering the medi um
in which the information is kept. There's, you
know, a |lot of talk about back-up tapes and hard
disks. And | think that regardl ess of the speed at
whi ch peopl e nove away from mediunms like that, it's
inevitable it's going to happen, and that a court
shoul d be considering the frequency with which the
electronically stored information questi on has been
accessed in the past.

I think one can get the inpression fromreading
what's in the rule and the comrent that having
access to the information, period, would turn that
into accessible information, and you know, as an
exanpl e, you may want to access information for the
pur poses of denpnstrating the expenses, the
difficulties involved in accessing that
i nformati on.

You may have accessed a back-up tape in the
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past to recover some inportant e-nail, but it
doesn't seemthat that shouldn't necessarily--

JUDGE SCHEINDLIN: Can | interrupt you? | know
it's a bit rude. But ny question is what nmkes
things inaccessible anyway? |Is it just cost and
burden, or is it anything el se?

MR COHEN: Well, | think, first of all, we
shoul d nove away from sayi ng accessible or
i naccessi bl e and tal k about the reasonably
accessi bl e and not reasonably accessible, and
think it is cost and burden

JUDGE SCHEINDLIN: Is it cost and burden?

MR COHEN: Absolutely. [It's cost and burden

JUDGE SCHEI NDLIN:  Well, if it's cost and
burden--if it's cost and burden, don't we have a
rul e covering cost and burden?

MR COHEN: Well, we do have a rule covering
cost and burden. But we're tal king here about what
needs to be produced in the first instance, |
guess.

JUDGE SCHEI NDLIN:  But | nean courts have a

rul e now to assess whether sonething is unduly
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burdensone or unduly costly. Wat does this add?

MR COHEN: Well, | think what this adds is it
elimnates the uncertainty, you know, that you have
vi ol ated sone kind of discovery obligation when in
response to an initial docunment request, you don't
produce, for exanple, deleted e-mails on a hard
drive.

Now in practice, people are not doing that
anyway. But in this area, this has al ways been one
of these sort of open questions that no one has had
a firmanswer on. And that's what | think this
rul es does.

JUDGE SCHEI NDLIN: At earlier hearings, people
have called it the elephant in the room meaning
you may not produce it, but do you preserve it so
that the court can then rule on it?

MR, COHEN: Absolutely. People do preserve it.
General ly, the uncertainty with the inaccessible
i nformati on has been, for exanple, deleted e-mails
on hard drives. | don't think people are going out
and sayi ng, okay, you're not allowed to use your

conput er anynore because you m ght destroy del eted
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e-mail s.

And then with the other exanple that's in the
notes, you know, not reasonably accessible is
back-up tapes. You know, people have struggled and
are continuing to struggle with what to do about
back-up tapes. It's an easier case, like the
Zubul ake case, where you have a |imted nunber of
key persons and you're able to segregate and
identify certain back-up tapes. I1t's the harder
case where you're dealing with entire departnents
of large corporations and you're not sure of what
your duties to preserve are

JUDGE SCHEI NDLIN:  So you tell your client to
preserve it, even though they don't have to produce
it? This so-called inaccessible--

MR COHEN: Well, first of all, what precisely
you preserve will depend on the particul ar case.

But | totally endorse the notion, and | think in
practice what everyone does, that the preservation
obligation has to be viewed as nmuch broader than
the production obligation and that you're not going

to not preserve information because you have sone
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argunent that you're going to nake |ater, that you
shoul dn't have to produce it because it's not
rel evant or sonething like that.

JUDGE SCHEINDLIN: I'msorry to have a
di al ogue. But then does that nean that you stop
recycling?

MR COHEN: Well, in sone cases, you do
Peopl e absolutely do that. And then they can argue
about, you know, whether and who shoul d bear the
expense of deriving information from back-up tapes.

kay. So ny second point on accessibility was
about how you identify the information that's not
reasonably accessible. You know, | think there's a
certain lack of clarity there in the rule.

Clearly, it's going to be a case-by-case
determination to some extent. But | think it's
i ncunbent on us to point out those areas of |ack of
clarity, and you know, questions arise as to
whether it's sufficient to say sonething like
"back-up tapes" or "deleted information on hard
drives" or whether there is sone nmore specific

identification that's contenpl ated here
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I"mjust going to nove--

PROFESSOR MARCUS: M. Cohen?

MR. COHEN:  Yes?

PROFESSOR MARCUS: What do you do now about
conveying to the other side? You usually represent
def endant s?

MR COHEN. Well, I"'mbasically inIT
litigation. So | tend to work on both sides.

PROFESSOR MARCUS: kay. Well, what is it your
under st andi ng about how peopl e presently
communi cate to the other side what they haven't
exam ned, if they haven't exam ned everything?

MR, COHEN: | n npost cases where there is sort
of a symretrical relationship, both parties have
| arge anobunts of electronic information, the issue
doesn't conme up. Because, you know, both sides,
there is this mutually assured destruction notion
that if you start raising issues |like back-up tapes
and del eted e-mails, you know, what's good for the
goose is good for the gander.

I think in the asymretrical cases, those issues

get raised when the plaintiff doesn't--takes a
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deposition of let's say a 30(b)(6) deposition of an
I T person and di scovers that they haven't received
i nformati on on back-up tapes, or they sinply, you
know, ask about what collection efforts were nade
inaletter, and they get the answer.

There are generally, at least in the cases
have experience with, it's not sonmething that is
di scussed up front in the first instance. One of
the reasons we support the notion of discussing al
of these issues at the initial conference and
bef ore.

JUDGE ROSENTHAL: You'll have to wap up.

MR COHEN: Okay. | think you can see from our
report that on the default format issue, | think
there are lots of problens there that that's going
to create technically. And so, you know, we don't
support the way that that default format is
currently inplemented of those rules.

JUDGE ROSENTHAL: Is your criticismthat there
is a default outlined, if there's no request--if
there is no agreement and no court order, or wth

the way in which the default is described?
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MR COHEN: | think that our position is that,
theoretically, you know, perhaps there is a way to
describe a default format. | don't know what that
is. And the current way it's done is not
sufficient. It seens to ne that if you' re going to
have di scussion at an early conference about format
of production, then why shoul d someone be forced to
produce in a specific format later on if the person
didn't request production in a specific format?

JUDGE ROSENTHAL: |If we did not specify a
default but did give some gui dance as to whether
there should be a limt on the nunber of different
formats in which the same information should be
provi ded, woul d you be confortable with that?

MR. COHEN: You know, it's not something | can
express a position on on behalf of the section
But you know- -

JUDGE ROSENTHAL: |'m asking you then.

MR COHEN: | think, personally, | think, yes,
t hat makes sense.

JUDGE ROSENTHAL: Any ot her questions?

[ No response. ]
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JUDGE ROSENTHAL: We very nuch appreciate your
com ng and for the detail and thought that the
associ ation obviously put into the report.

And for those of you who submitted detail ed
reports, | extend the sanme conplinent and will not
take the tine to say that over and over again.
Thank you.

MR COHEN: Thank you very rmuch.

JUDGE ROSENTHAL: M. Mirillo? Good norning.

MR MJRILLO Good norning. My nane is Joe
Murillo. | amvice president and associ ate genera
counsel of Philip Mrris USA

And | am here to share our perspective. You
wi || not be shocked to hear that it is somewhat of
a defense perspective. W are, indeed, a defendant
of sone note and sone notoriety. But it's
preci sely because of that that we are here. W
wel cone this committee's work. W wel cone the
rules. And what we would |ike to enphasize--and
I"mgoing to very nuch take you up on your offer
that I not follow ny coments. | think they speak

for thensel ves.
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What we want to enphasize is what we have seen
is the need for corporate defendants, particularly
def endants such as us, that have litigation every
day, every year--that produce infornmation
docunents every day, every year, case after case,

t housands upon thousands of cases, nillions upon

m | lions of docunents, gigabytes upon gi gabytes of
data, et cetera, et cetera, ad infinitum-we need
clarity because we need to be proactive. W cannot
wait for the demand to collect docunents.

We col | ect docunents every day. W have a
staff of 58 |l awyers and paralegals in ny group that
do nothing but go with the business, collect their
docunents, understand the data, understand what is
accessi bl e, understand what the business uses every
day to conduct the business of the corporation, and
find ways to be able to crank this information out
as quickly and efficiently as possible. That is
what we try to do.

What we need, please, are clear rules so that
we can go off and do our job and anticipate and be

proactive. That is what we have tried to do for
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the past 7, 8, 10 years. W need sustainability.
That's why we need--we think there needs to be
clarity.

As to formats, we think the clearer you can be
on what the guidelines are, what are our duties?
Do we have the duty to be perfect? |Is that what
we're tal king about? | hope not. Right? But the
more clarity we can get on these crucial points,
the better off we can go off and plan to do our
work, both as a plaintiff and a defendant.

Yes, ma' an?

JUDGE ROSENTHAL: One of the prior speakers,
M. Cohen, raised a skepticismabout whether we
could specify a default formof production that was
good enough to be included in the rules. And by
that, 1, of course, nean what form of production
woul d be among those from which a defendant or
producer could pick if there was no agreenent and
no court order? Do you share his skepticisnP

MR MJURILLO | do not. | think that while
rules need to be witten with the future in mnd,

and | understand comrents and agree with conments
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that | don't think we should be tied to particul ar
formats that lead to inflexible situations. Take
our exanple, for exanple.

We post docunents on a public Web site, which
we are required to do under the nmaster settlenent
agreenment. Every time we produce docunents in a
snoking and health liability case, we are required,
within a specified period of tinme, to post those
docunents in a specified format with specified
obj ective coding, with specified rules and
procedures.

We al so have proactively taken the step, which
| freely admt works to our advantage as well, to
then provide a plaintiffs-only Wb site, whereupon,
at no cost, the sanme type of information for
confidential and trade secret docunents can be nmade
available to litigants.

If I were in the situation where in each case,
each of the 2,000 cases that we have at any given
point, nore or less, we had to run around and
satisfy a request--this one would like TIFF, this

one would like the netadata, this one would |ike
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what ever --we coul d not function.

So we think that whether you tell us what the
format shoul d be, which has the danger of cenenting
you in to the lack of flexibility for the future,
or it is further clarified, right, that the fornmat
is sonmething that is either as we produce it or
have it in the regul ar course of business for
production, or something that is agreed upon in
advance in sonme |ogical fashion, right? W don't
share that skepticism in sum

JUDGE ROSENTHAL: Thank you.

M5. VARNER. M. Mirill o?

MR MJRILLO  Yes, ma' anf

M5. VARNER. You state in your witten coments
that you don't believe that the burden anal ysis
under Rule 26(b)(2) is sufficient to protect
litigants in electronic discovery. Wuld you
el aborate on why that is so?

MR MJRILLG Could you give nme a page?

M5. VARNER. Yes. |It's on page 2. |It's your
first bullet on page 2. "It is insufficient to

rely on a burden anal ysis under Rule 26(b)(2)."
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MR MJIRILLG Right. Really, that goes to the
need for clear rules. W think that there needs to
be a recognition that the way that electronic data
exists is not necessarily the way that the rules
contenpl ated the burden analysis. And | think
gi ven the massive nature of the data and the
options available to litigants in asking or
producing the data calls for the need to have
gui dance

I need guidance in advance as to what about
i naccessibility? Wat about back-up tapes? Wat
about data sources that are recycled not even in a
back-up tape scenario, but every day? W have
accounts payabl e systens that every day turn
thensel ves over. So we think that the concept of
havi ng specific coverage for the types of
electronic records that exist in America today is a
good concept .

And | do not think that it is a situation where
technology will nake these rules irrelevant in sone
future period. | think we have to face the fact

that there are a nyriad of different types of
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informati on that could be available, only an
infinitesimal portion of which are really what you
woul d I'ike us to discover.

JUDGE ROSENTHAL: Are there other questions?

MR MJURILLO  Professor Marcus?

JUDGE ROSENTHAL: Rick, I'msorry.

PROFESSOR MARCUS: | think you said earlier
that your 58 | awers and paral egal s have a
conception of what is and is not accessible, and
you' ve just nentioned clear rules. Do you think
the current proposal on 26(b)(2), to amend it, will
provide a clear rule? And related to that, what is
t he understandi ng of your 58 people on what is and
i s not accessible?

MR MJRILLG Well, that's a good question
What we try to anchor our understanding is superior
know edge of the business. That is one of the
reasons that we chose to take nost of this work
i n-house from outside counsel. And | hasten to add
that behind the 58 people that work for ne, there
are hundreds of outside counsel, many of whom are

represented in roons like this across the country,
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that also work for us and that provide support on
t hese i ssues.

But the point is that we believe--the theory of
our case, if you will, is that the better you
under stand the business that you are supporting,
the records that they are creating, the docunents
that they are generating and how they treat these
things, the better you can support both collection
efforts and really substantive litigation. And
therefore, we try to understand what the business
uses to run the business every day, and that is
what | consider the avail able information to us.

I use the | anguage of inaccessibl e/accessible
because it's the | anguage of the rule. And if |
had nmy druthers, the nore you can do, whether it's
in the notes or otherwise, to clarify that
i naccessi bl e/ accessi bl e shoul d be judged agai nst
the concept of what does the business use in the
regul ar course of its business each day, right, the
happi er | woul d be.

Agai n, because whi chever way you go, | need the

clarity so that | can do this with sone concept of
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sustainability.

PROFESSOR MARCUS: kay. Can | ask one rel ated
question?

JUDGE ROSENTHAL: Yes, please.

PROFESSOR MARCUS: Wen you have deci ded how
much to search to respond to di scovery, how do you
go about acquainting the other side with this
famliarity of the details of your business so that
it understands why you haven't |ooked in other
pl aces?

MR MJRILLG Assumi ng they have not been on
CGoogl e, found our site, and done it on their own,
based on the massive anmpunt of information that
exi sts about every conceivabl e detail of our
business in the public domain at this point, I
woul d say that we try to be as clear as we can in
our answers and objections to witten discovery in
advance or at pretrial conference or at Rule 26
conferences so that people understand what is going
on.

And clearly, if they have foll ow up questions

after they've digested the typically massive anount
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of information nmade available to them if they have
a particular question about a docunent, that "why
don't | see the response to this letter" or "is
there anything that tells nme when this particular
presentation was created," we'll take those
requests under advisement. And if it's available
and not burdensonme, we will conply with that
request.

But the key point I"'mmaking is that there is
not lot left to wonder about how our conpany
operates. And therefore, there is so nuch
informati on out there that we rarely face the
situation that is contenplated with these sort of,
you know, |'Il call them"crine scene
i nvestigation, forensic-type" questions about
met adata and the |ike.

JUDGE SCHEI NDLI N:  You just used the phrase "if
it's avail abl e and not burdensone,” we'll give it
to them But that wouldn't have anything to do
with whet her you access it for business regularly.

In other words, what does that have to do with

producing rel evant information that the other side
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is entitled toinlitigation? So, as long as it's
avai | abl e and not burdensone, you just said, "I'lI
give it," which you didn't tie to business use.

MR MJRILLO Yes, Your Honor, that's a good
gquestion. And | think that one of the things that
I am concerned with, but | think has been
adequately covered in other conments, is | am not
an | T expert by any stretch of the inagination.

But what little | knowis that a little information
i s dangerous.

And there is a big cry between the fanobus
back-up tapes in the fanmbus vault in the fanous
bowel s of sone warehouse, right, and |lots of other
partial, perhaps inconclusive, perhaps sonetines
used, perhaps sometines not used information that
is available in our data systens.

So, in other words, if | were, in fact, in an
enpl oynent case, and there are a series of very
specific questions with respect to one enpl oyee,
right? There are things that we mght be able to

do to dig into the bowels of the hard drives of

enpl oynent records and the like, right, that I'm
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happy to consi der.

My problemis | cannot do that, right, and not
bankrupt the conpany for 2,000 snoking and health
cases just because plaintiffs are trying to get
sone advantage over ne in the discovery process.

JUDGE ROSENTHAL: Thank you very rmuch.

MR MJRILLGC Thank you. Yes?

MR G RARD: As | read your comments, you're
focused on the results of a national standard. In
terns of doing your job, is there anything in the
accessibility/inaccessibility proposal that
enhances things fromyour perspective?

MR MJRILLG | think it is certainly a huge
step in the right direction. As | nentioned to
Prof essor Marcus, the closer we can get to clarity
on the issue of what is accessible, right, and |'ve
seen proposals for different comments that could go
in the notes. Again, fromny perspective, and
think the Sedona Principles lay it out very nicely,
it is things that are used in the regular course of
busi ness, accessed in the regul ar course of

busi ness. That, to nme, needs to be at |east the
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starting point.

JUDGE ROSENTHAL: Thank you, sir.

M. Svetcov and M. Rosen?

MR SVETCOV: Good norning, Judge Rosenthal and
menbers of the conmittee. Thank you for having us.

My nane is Sandy Svetcov. |'ma partner at the
Lerach Coughlin firmin San Francisco. Wth ne is
Henry Rosen, one of ny partners who is in the San
Di ego office of the firm

I"man appellate lawer. He's a trial |awer
And |'ve tried carefully to stay away fromthese
issues. | have ny hands full on the FARA Conmittee
wi th unpublished opinions. But ny firmasked ne to
hel p assenmble the letters that we've subnitted.

And so, if you kind of look at us as a restaurant,
I"'mthe naitre 'd, and he's the chef de cuisine.

I have just a couple of themes that I'd like to
talk about, and then I"'mgoing to turn it over to
Henry because he really knows this stuff and deals
with it daily.

You know, while you're having these hearings

and t hi nki ng about these rules, there are federa
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district judges in 95 districts who are sol ving
t hese probl ens under the existing rules. 1've
heard testimony today about a rule called not

reasonably accessible. The word "reasonably" in

there--1"man appellate | awer--is just another
word for "burden.” And burden is already in the
rul es.

What |' m hearing about the technol ogy and, God

knows, | know |I'm an anachronism |'ve been doing
this for 40 years, and I'Il try to struggle al ong
for a fewnore. | wite ny briefs out in pencil to

start with. Then ny secretary takes over with the
word processor.

But the rules cover this today. And when you
put the word "not reasonably accessible"” in this,
"reasonably" is not going to add clarity, it's
going to add flexibility. And you already have
flexibility in burden. So why are you doing this?
If this commttee folded its tent and went away,
district courts are going to be able to do their
wor k.

JUDGE ROSENTHAL: |s the question whether we
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are able to do our work or whether it can be done
better?

MR. SVETCOV: Well, that's a real question
And the technology, | think, will tell you that
maybe- - maybe the technology will outstrip the
proposal s that you al ready have in place. And
that's a real question because, apparently, the
i ssue was accessibility at one point.

Two years ago, the question was--it's no | onger
a question of accessibility. The stuff is
accessible. It's just how expensive and difficult
it isto get at. That's one thene.

Second theme is the nagistrates filed papers
three or four days ago. | read their papers.
They' re the people who are doing this, and they're
not supporting this. So that raises areally big
red flag for you. Wy are you doing this if the
people in the trenches are not doing this?

Third, on the Appellate Rules Commttee, the
rules are--we set up procedures which are party

neutral. |'mlistening to testinony where

plaintiff's |awers cone in and say "no" and
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defense | awers say "great" and the conpani es say
it's great. There is sonmething wong there. You
need to step back and make sure these are really
party neutral because what |'mhearing is they're
not party neutral. Sonebody wants these very
badl y.

And | think, having been a corporate defense
| awyer for 10 years in a prior life, | know why
they want it. They want words |ike "not reasonably
accessible" as tools for litigation. And is that
what you want--nore battles than you al ready have
in this area? That's crazy.

| read an article in the Federal Bar
Associ ation last month. |It's called "Wy | Hate
Di scovery" by an academi c who used to be a
corporate defense lawer. And he's proposing the
wor st possible idea. He wants a Rule 23(f)

di scretionary appeal for discovery issues. Now
that is the craziest proposal |'ve ever heard of.

JUDGE ROSENTHAL: That would be fun for the
Appel late Rules Committee to consider.

MR SVETCOV: Well, it's actually going to be
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in this--because 23(f) is a civil rule, God bless
you, you're going to have that one, too.

JUDGE ROSENTHAL: You mean 26(f). 23(f), you
may renmenber, that was a couple of years ago

MR SVETCOV: It's the class--1 know. But the
23(f) discretionary appeals in class actions is a
smal |l slice of federal cases conpared to di scovery
in every federal civil case

So, and here's the one that really floors nmne.
In Rule 26(b)(2), if the responding party says not
reasonably accessible--he just has to say it, not
reasonably accessi bl e--now the requesting party has
to file a nmotion. The problemwith that notion is
what do | say in that motion? |Is it--1 guess it's
a motion to please help me, Your Honor. Because
there is no other standard in the rule for what
that notion is supposed to say.

JUDGE ROSENTHAL: Is it your understandi ng that
under current practice, the responding party would
sinply file an objection, saying that this is too
costly, too burdensome to produce? W' re not going

to do it now, or we're not going to do it. And
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then the requesting party files a response, any
nmotion to conpel, saying you need to do it and then
t he- -

MR SVETCOV: O the respondent would file a
nmotion for protective order, carrying an initial
burden. The thing is flipped--it's flipped in
reverse, and it doesn't nake sense to do it that
way.

JUDGE ROSENTHAL: M. Svetcov, is it your
concern that the burden is shift and the party who
files the first notion is changed, or is your
concern that it is addressed in the rules in the
first place?

MR, SVETCOV: Well, | think it's already
addressed in the rules. Under the current rules,
if the proposed, the requested discovery is
burdensone, the responding party has the ability to
make a notion for protective order, and the court
has the ability to resolve the question.

JUDGE ROSENTHAL: So is your concern that it's
already in the rules, and you don't like shifting

t he burden?

file:///C)/FEB/O211rule.txt (78 of 455) [3/2/05 2:36:45 PM]



file://IC|/FEB/0211rule.txt

MR SVETCOV: |'mnot sure there's a burden
shift. |'mconcerned with a notion that has no
content. And you know, as an appellate |awer, |I'm
not wi thout experience in the trial courts. |['ve
tried jury trials. |'ve tried court trials. And
more inportantly, as an appellate | awer, 1've
wat ched over this systemfor 40 years

| was a state and federal prosecutor for 25

years. | was a corporate defense |awer. | worked
in the state legislature in Sacranento. | was a
| awyer in the Navy. | love our legal system And

I don't like it tinkered with unnecessarily, and
that's what |' m seeing here.

And | think |I've said enough. |'ve used ny
time. Unless you have questions, | think M.
Rosen- -

JUDGE HAGY: What is it about "identifies" that
you don't understand? You can't just say it's not
reasonably accessible. It says you have to
identify that which is not reasonably accessible.
And rat her than what you've got now is the

def endant responds, "The request is unduly
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burdensone. However, |'I|l provide the follow ng."
But you don't know what he's not providing.

This requires himto tell you what it is that
he's not providing, to get himto get it, and put
context to a notion.

MR SVETCOV: Well, | take it that the same
obligation exists today to say why it is unduly
burdensonme. And district judges would, it seens to
me, want to know the answer to that question in a
nmotion for a protective order.

JUDGE HAGY: It's really brought about by a
motion to conpel. CGenerally, the burden is on not
the party who is defending, but the party who wants
the additional information. But | think you' ve
got--we'll go to your litigating partner.

MR SVETCOV: That's a great idea.

MR ROSEN: Thanks for letting us testify
today. | wanted to really enphasize the fact that
we are in favor of party neutral rules, and we
believe that the proposed anendnents to 26(f),
which require the meet and confer on the subject of

the conputer e-discovery, is really the way to go.
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And our proposal would be that that woul d be beefed
up.

VWhen | heard that the Federal Rules Committee
was addressing these rules, these proposed changes,
I was very excited when | heard the term

"e-discovery," because it's sonething that |'ve
dealt with for the whole 14 years that |'ve been in
this practice.

I"ve been in this practice in a very exciting
time to see the transition of docunent productions
from paper productions to this electronic. And
was hoping that the proposed rul es woul d address
what | see is the biggest problemw th e-discovery.
And it's exactly that, that there is not adequate
meet and confer on the front end of the cases.

For that reason, we have suggested that this
nmeeti ng about e-discovery should occur within 21
days of filing and not within 21 days of the
schedul i ng conference. The reason for that
suggestion is sinple. |In securities cases, in ny
practice area, and in a ton of other federal cases,

the scheduling conference doesn't happen early
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82
enough.

I have had a lot of case in the District of
Col orado, for exanple, and in that case, you don't
have di scovery until the case is deened at issue
And that doesn't occur until an answer has been
filed.

JUDGE ROSENTHAL: Are you suggesting that as a
requirenent for every case? | nean, securities
cases in which you sue large entities who have
i n-house counsel and staffs of outside | awyers at
the ready may | end thenselves to being able to have
a meani ngful nmeet and confer within 21 days after
getting the conplaint. But there are nany cases in
which that is sinply not the case.

MR. RCSEN: Well, | think that the problens
that |'ve seen every day and the problens that were
identified by Judge Scheindlin would have been
renedi ed had there been an initial nmeeting to
determne sinply is there an e-di scovery issue in
this case?

If there is no e-discovery issue in the case,

then | think that that requirement could be--it
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could be witten in such a way that you don't have
to do it that early.

JUDGE ROSENTHAL: But you're suggesting that in
every single case, within 21 days after the
conplaint is filed, there has to be this exchange
of informtion?

MR. ROSEN: Wen | think that--in order for
there to be a litigation hold, which really is
effective, | think--and that both sides understand
what's going on. Because if you have a sinple,
smal | case where there is only a couple of back-up
tapes at issue, then that's one thing. But if you
do have a very, very large conpany, then you really
do have to give a lot of thought to how the
litigation hold is going to occur. Oherw se, by
the tinme the case is deened at issue, you are going
to lose a | ot of data.

And | think that the rules can be witten with
enough flexibility so that that neet and confer can
occur, and the depth of it can depend on what kind
of case it is.

MR G RARD: Do you currently have information
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about the other side's electronic storage
capabilities before you propound your initial
di scovery request at this point?

MR RCSEN: W have no information. |In every
one of my cases, | send in a very early letter,
asking the other side to identify what steps they
are taking to preserve the electronic record. |
have refined that letter with the help of the
forensic conputer experts that we've hired. And
amflatly given the sane response every tinme, and
that is, "W are conplying with our obligations to
preserve the record."

So we will not find out for a year and a hal f
that certain portions--and | can give you five
different exanples, if you like, of what happens
when you don't have that early neet and confer
when you don't have a neeting of the mnds as to
what is being preserved.

One case, there will be a decision by the
defense | awers to--the responding party | awers to
preserve el ectronic docunments from headquarters,

but they won't preserve themfromthe regiona
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sites. They will then argue, well, this was a
reasonabl e step because the speakers, the

deci sion-nakers in the case were all at
headquarters. But with conplex accounting frauds,
what is happening on the ground at regional |evels
can be very inportant.

Anot her case, a conpany goes into bankruptcy
before the case is deenmed at issue. And in that
case, there is no e-mail server. The e-nmails are
pushed to every individual's hard drive, and by the
time the case was at issue, the hard drives have
all been thrown out. And so, there will be a
four-year period in the case where there is no
e-mail at all.

And | don't think this suggestion applies only
to ny practice. | think that in tons and tons of
conpl ex cases, there would be--justice would be
served, the record would be greatly enhanced by
this early neet and confer. For that reason, we
are very excited to see the proposed changes to
Rule--to the early meet and confer, although we do

think those need to be beefed up
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By the sane tine, we are very, very concerned
about the proposed discussion regardi ng reasonably
accessible, and it's really very sinple. |I'm
surprised | haven't heard nore discussion of it
today. The reason is, is that the notes nmake the
suggestion that what is reasonably accessible isn't
what you all have been tal king about, and that is
what is the cost of that information? But it has
to do with whether or not it's active data. It has
to do with whether it's on a back-up tape that's on
a | egacy system or not.

But | can tell you, in case after case, the
best information that's relevant in that case is
going to be--could be inactive data. | think
there's a reason why--

JUDGE ROSENTHAL: Could be in, space, active
data or--

MR. RCSEN: Could be inactive data, and |']I
gi ve you an exanpl e.

MR, SVETCOV: Ilnactive. One word, no space

JUDGE ROSENTHAL: Thank you.

MR ROSEN: Inactive data. And | think the
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reason is there's a lot of--for exanple, again, to
go back to accounting fraud, it's a huge part of
our practice. Those are backward-| ooking by
nature. A conpany cones forward and restates three
years of financials. Well, the stuff that was
dealt with three years ago is not active anynore,
and it's not on the active people's files. And so,
to get that data, you have to go to back-up tapes

And | think that it really has to be enphasized
that if the commttee is being told still today, in
2005, that it's expensive and difficult to restore
back-up tapes, they are being given that
i nformati on by forensic people who either are not
experienced in this area or just |ike when you go
out to get bids on a house, paint job, or a
renodel, you're going to get a wide variety of
pri ces.

The question came up earlier about whether you
could get a group of forensic experts to agree on
the definition of "reasonably accessible.”" And if
that definition is dictated by cost, the answer is

absolutely not. Because still, to this day, you're
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going to get a disparity in bids in restoring data
froma back-up tape, which is quite shocking. And
the reality is | consulted with a couple of firns
that | use a lot now, and partially because over
the years their prices have dropped drastically.
And they say it's shocking. |If you had asked this
question five, six years ago, restoring back-up
tape is cost 10, 100 tinmes greater than it is

t oday.

JUDGE SCHEI NDLIN: M. Rosen, a question was
asked earlier of one of the |awers who testified,
how often in a case do you really have to go to
this back-up material or to what the notes seemto
inmply is inaccessible? Wat percentage of your
cases do you really find data there that you need
and use in the case?

MR ROSEN. Well, frequently. Al the tine.
Now t here- -

JUDGE SCHEINDLIN: Al the time you go to
restored informati on? Legacy or back-up tape type
i nformation, inactive data?

MR ROSEN: Well, | think the issue of whether
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sonething is on the | egacy systemor not is a
separate question.

JUDGE ROSENTHAL: Well, let's start with that.

JUDGE SCHEI NDLIN:  Well, but |egacy has to be
restored in some way because it's outdated. You've
got to build again.

MR RCSEN. That's right. And our forensic
experts, in order to get our work and to get the
wor k of the producing parties, who, frankly, are
bigger clients than we are, they have had to
devel op the systens to address the ol d | egacy
syst ens.

JUDGE ROSENTHAL: | think the question is
how--in what percentage of your cases, how often--

JUDGE SCHEI NDLIN: Restate it.

JUDGE ROSENTHAL: --do you go to information
that has to be restored before it can be retrieved,
exam ned, and produced?

MR, ROSEN: In cases where if there's a class
period that's four years old, in every single one.
In every single one.

JUDGE SCHEI NDLIN:  Overall in your practice,

file:///C)/FEB/O211rule.txt (89 of 455) [3/2/05 2:36:45 PM]



file://IC|/FEB/0211rule.txt

what? More than 50 percent of the tine, you're
goi ng- -

MR. RCSEN: |If 60 percent of our cases are
accounting frauds, | would say that it's at |east
in 60 percent of the cases.

JUDGE ROSENTHAL: So it varies by subject area.
Is that fair?

MR. RCSEN:. It varies by subject area.

JUDGE SCHEI NDLIN:  And how about cost shifting?
When you' ve had to put the adversary to the expense
of that kind of retrieval, have there been requests
for cost shifting? And if so, how have courts
handl ed t hat ?

MR ROSEN. Well, one of the reasons why we
think the court rules are dealing just fine with
this systemis that, of course, we have to engage
in very lengthy meet and confers on the subject of
who bears the cost and on the subject of whose
burden it is.

And | can tell you the forensic firnms are
really coming along in this area, and a | ot of

times now we are hiring the same firnms. W are
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agreeing to the sane firnms in order to nake it nuch
cheaper. And it really, really does depend on the
facts and circunstances of the case. |f you' ve got
a case where it's nerely--

JUDGE SCHEI NDLIN: Does that nean you're
agreeing to cost shifting? 1Is that what you're
sayi ng?

MR, ROSEN:  No.

JUDGE SCHEI NDLIN:  No?

MR ROSEN. What |'msaying is that whether
costs are shifted depends on the circunstances of
the case. |If you've got a--

JUDCE SCHEI NDLIN:  How often does that occur,
and does it occur because courts order it or
because you agree to pay sonme of the cost? How
does this work?

MR ROSEN: | would say that in--we are w nning
the fight primarily on the issue of if it goes to
the court on who has to pay for shifting. But we
are willing to share the costs on a very, very
frequent basis. The issue of whether the costs get

shifted will depend on whether it's sinply
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restoring sonething froma back-up tape or, in the
nmore extrenme situation, where you have to go to
hard drives and be nore of like a crimna
investigator to find deleted e-mails. That, |
woul d note, is nore of the exception than the rule.
That is not occurring on a frequent basis, in my
experience, actually searching people's--

JUDGE ROSENTHAL: Shira, we have one other
person who wants to ask a question. |'msorry.

MR RCSEN: Sorry. Soneone else has a
question?

JUDGE ROSENTHAL: Judge \al ker?

JUDGE WALKER: | do. | hear you saying that
the outer linmts are probably not cost or burden
because that's changing. | hear you saying even
that business necessity is not the outer limt
because what's useful for litigation may | ong ago
have not been useful for the business.

So, and when we've heard--you probably were
here when we were told that there needs to be sone
sort of definition of an outer limt. What is it?

MR ROSEN:. Well, | think that the rules
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provide for--the unduly burdensone, | think, is the
proper linmt. And | think that it is--

JUDGE WALKER:  That doesn't go to retention

though. If it's not available, then it's never
going to be produced. It can't be produced.
MR ROSEN. Well, | think the issue of

retention is a very interesting subject.

Qoviously, the courts can only pass rul es that
apply to cases once they' ve been filed. You guys
are not pretending to propose rules which are going
to dictate retention policies.

But | think that the issue of a reasonable
litigation hold that occurs once a case has been
filed is sonething that has to be evaluated on a
case-by-case basis. And so, the rules nust be
flexi ble enough to evaluate that.

JUDGE WALKER:  So | shoul d hear your comments
speaking to the litigation hold concept, not to the
fol ks who are wondering how to run their business
on a day-to-day basis?

MR RCSEN: Right. | don't think that--1 nean,

it would be great for nme to be able to say | think
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94
they should retain their records for 10 years.
We're not going to dictate policy or pretend to be
able to influence policy on how | ong peopl e should
hol d docunents.

MR H RT: M. Rosen?

MR. ROSEN:  Yes?

MR HRT: Can | ask you a question? Just
goi ng back to sonething you said earlier, do you
read the | anguage in the note about |egacy systens
and back-up tapes as suggesting that they woul d be
automati cally deened reasonably inaccessible, even
if it weren't costly to retrieve the data?

MR ROSEN. That's the way | read it because of
the comments in conjunction with the idea of active
versus inactive data.

MR H RT: Because | do think--at |east the way
| read it, and |I've actually heard other people say
the sane thing you said, so maybe it's anbi guous.
But | read the first paragraph of the commttee
note on (b)(2) as being very careful to say that
some information stored in back-up tapes or

di saster recovery systens or |egacy data may be
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expensive and costly to retrieve. But not to
suggest as a categorical matter that all such
i nformati on was automatically inaccessible.

MR RCSEN. And | saw that |anguage in the note
as well. But ny nore primary concern was this
notion of active versus inactive. | think that the
gentleman fromPhilip Mrris, who suggested that we
really need clarity and it has to be linmited to
stuff we're using frequently--1 think there's a
reason why that request was nade

And | think that's--to nme, that's one of the
scarier features of this rule and why | believe
peopl e perceive it as really narrowing the scope of
di scovery. And | think that if you read that--the
other thing | think that is sonewhat frightening is
reading that in conjunction with the safe harbor
provision. And that is if reasonably accessible
means only active data and you only search for
active data in response, but during the course of
nor mal busi ness destruction, inactive data is
destroyed, then you're protected by the safe

har bor .

file:///C)/FEB/O211rule.txt (95 of 455) [3/2/05 2:36:45 PM]



file://IC|/FEB/0211rule.txt

And | think the rules need to be nodified or

rewitten to address that concern. | think | m ght
be out of tine, but 1'll take nore questions.
JUDGE ROSENTHAL: | think you are. M.

Kei sl er, last question

JUDGE KEI SLER:  It's not sufficient, to your
m nd, that the naterial on active data says
specifically the fact that the party does not
routinely access the informati on does not
necessarily nmean that access requires substantia
effort or cost? That doesn't deliver all that you
think is necessary to say on that point?

MR ROSEN: No, | don't. | really don't.
Because | think over and over again that the
magi strates and 10 ot her people's responses have
all picked up on that point. And that is the fear
that people are going to use the active versus
i nactive as a dividing |ine.

JUDGE ROSENTHAL: Thank you very nuch, both of
you.

MR. RCSEN: Thank you

JUDGE ROSENTHAL: W appreciate your tine.
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Darnley Stewart, please? M. Stewart. And no
pressure, Ms. Stewart, but we're going to take a
break after your remarks.

[ Laughter.]

MS. STEWART: | want to | et Judge Rosenthal and
all of you know that I'mafraid |'ve been on the
road. | didn't have a chance to get ny remarks to
you beforehand. But | spoke to soneone, and | will
be getting themto you in the next couple of days.
Ckay?

JUDGE ROSENTHAL: Thank you.

M5. STEWART: My name is Darnley Stewart. [|'m
a partner at a firmin New York called Bernstein,
Litowitz, Berger & Grossnman. W're a Lerach
Coughlin "lite," if you will. W do all class
action work, primarily in securities litigation.

| come to this issue, though, with two
different perspectives. As a partner in a firm
with pretty substantial resources, even though
we're not that large, and a firmthat nostly does
securities litigation, but | primarily do

discrimnation work on behalf of plaintiffs. And I
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amthe vice president of the New York affiliate of
the National Enploynent Lawyers Associ ation, which
is the--pretty nmuch the only organization in the
country that is only conprised of people who
primarily do individual enploynent and sone cl ass
action work on behal f of individual enployees.

I want to answer sonething that both Judge
Rosent hal and Judge Schei ndlin asked today as a way
to get into ny remarks. Both of you asked
whet her--and | think when you were talking to M.
Smith from ATLA, whether it was his inpression that
the mpjority of his constituency have to access
i naccessi bl e data at some point, and you asked this
al so of the people fromthe Lerach law firm

And certainly, in our securities practice, that
is true. We--in alnost every single one of our
securities cases, we are seeking and we are getting
what woul d be call ed inaccessible data. Because
you al so have to renenber a | ot of these conpanies
have gone out of business. Try getting active data
fromArthur Andersen. So we are doing that.

On behal f of the people in NELA who are--the
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vast majority of whomare solo practitioners or
smal | firmpractitioners around the country,

don't think they are. And as we move forward in
this newdigital world, it causes ne concern, and
think, thanks to all of your hard work, we have an
opportunity here to maybe do what we've al ways

t hought el ectronic discovery would do, which is to
| evel the playing field. And in that regard,

have a coupl e of ideas and sonme thoughts on the
proposed rul es.

Before | get, though, because it canme up this
morning, | do want to make a coupl e of conments
about the claw back provision because | didn't
intend to address it today, but there were a couple
of things | wanted to raise that cane up in my mnd
during M. Smth's coments.

The remark was made that often there is an
agreenment between the parties, usually when you're

negotiating a confidentiality order, to--that there

will, if there is an inadvertent production of a
privil eged docunent, that there will be a claw back
provision. It will be given back.
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Since |'ve been a plaintiff's |awer, which is
| onger now than | was a defendant's |awer, |'ve
never agreed to that provision. But | had a senior
partner at Covington & Burling recently tell ne
that it is the first tinme that any plaintiff's
| awyer has ever said that to him And | want to
explain to you why that is the case and why |' m not
in favor of the provision

There is a well-devel oped body of law on this
issue. And it has provisions init, and it's
consi stent anobng various jurisdictions, | believe.
I"'monly famliar with two or three because it's
come up in those different jurisdictions, and
certainly 2nd and 3rd Circuit are consistent with
one anot her.

But one of the parts of that test is that the
court will look at whether there is a public
interest to be served by the waiver of the
privilege with respect to that docunent, and that
is why | always will argue that | will not agree to
that provision in an agreenent of confidentiality

order because | like the common |aw rule, and
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think it serves--it's much nore useful. So | just
wanted to say that's why | never agree to that
provision. That's why | would oppose this.

And al so because at tinmes when | have gotten
i nadvertently produced docunents, they have been
simlarly shocking to the one that M. Smth
described this norning. They have reveal ed that
the defendants are not being truthful with the
court, and they often reveal that there has been
over redaction.

So |I've found themto have been very usefu
docunents, and they have hel ped to resol ve cases.
And | have gotten the crine fraud excepti on on one
docunment like that. So | just wanted to say that.

We were tal king about | think soneone used the
word today "asymetrical." And ny concern with the
smal |l solo practitioners, the small firm
practitioners around the country now, | think
they're already behind the eight ball. And | fear,
as we go forward, that they're going to be even
more so. | can exhort themto read the Zubul ake

scriptures. | can exhort them at conferences that
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they can barely afford to pay $350 to attend that
they need to get savvy on these rules.

But | fear that it is an asymretrica
situation, and there are ways that we can hel p out.
I think the first way is in the proposed changes to
Rule 16 and 26(f). | think | agree with ny
col l eagues fromthe Lerach law firm These are
very inmportant and can be very helpful to the
smal l er practitioners who are in an asymetrica
si tuati on.

However, | woul d advocate that they go even
further and incorporate sone of the provisions that
I think have worked out very well in, say, the
District of New Jersey. So | would include in the
proposed | anguage of the rules that there al so be
in the 26(f) planning beyond what formthe
docunent, the data shall be produced in, what
measur es have been taken and will be taken to
preserve discoverable data fromalteration, and the
antici pated scope, cost, and tinme required for
di scl osure or production of data that the parties

cl ai m cannot be produced w t hout undue burden and
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expense.

W have to get into these conversations early.
If we wait for the request and then the
identification, and then we have to bring our
motion, it's going to be too late. And it's very
important, and it's inmportant for, again, the solo
practitioners to see this in the rule and know t hat
this is the kind of information they have to get
into. So it actually will serve a very usefu
pur pose.

I"'malso in favor of the duty to investigate
prior to nmeeting. | think judges probably get very
frustrated with the parties when it's clear that
they've just sort of had a conversation on the
phone. And | think, again, we have an opportunity
here to really change that.

And if there's a duty to investigate and
actually | ook at what your conpany's IT systens are
and cone to the yearly conference with specific
i nformati on about your systens, and even just an
overvi ew of your systens and what dat abases are

involved, it will certainly help the person in the
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asymmetrical situation to know what is there and
what they can ask for

And for situations where it's not asynmmetrical,
and | really don't think I"'min a generally--our
firmis in an asymmetrical situation because we're
good, and we have resources. But even for us, it
will save a lot of tine. It will help us focus our
di scovery requests. It will cut down on the nunber
of 30(b)(6) depositions.

Now we are taking 30(b)(6) depositions at the
begi nning of the case just to find out about
questions of burden and scope and what is there.

If that is already provided to ne, | don't have to
have those depositions. So it will save everybody
a lot of time and noney.

So, at least, the parties should cone to the
initial planning conference with an overvi ew of the
various databases, file directories, and maybe file
| abel s. New Jersey has enacted these types of
provi sions, and nmy understanding is they have been
very successful. | know at |east Judge Hughes has

said that it's really caused the parties to talk

file:///C|/FEB/O211rule.txt (104 of 455) [3/2/05 2:36:45 PM]



file://IC|/FEB/0211rule.txt

105
early and often. So we would be in favor of going
even further.

I want to say just a quick word in this regard
about special nasters. Wth the enactnment of the
changes to Rule 53 in 2003--and | believe Judge
Scheindlin is a forner head of that
subcommittee--they really can take on nany nore
different tasks now and at different stages of the
litigation. And again, I'mgoing to this |leveling
of the playing field.

And | think if there is sonething in the
advi sory conmmittee notes that the judges can--that
encour ages the judges and nmaybe the parties to seek
the assignment of a special master, even to talk at
that early phase about what--if we're tal king about
burden and we're tal ki ng about what's accessi bl e,
what's not accessible, it would be trenmendously
hel pful to have a special nmaster with particul ar
know edge about technology there before it has to
go to the judge, who may or may not--will certainly
not have the know edge base of the judges on this

committee, and it would be very, very hel pful
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And | think | woul d encourage the advisory
conmittee to nmake that available or at |east
encour age judges and parties in the advisory notes
to maybe assign a special nmaster to help with these
particul ar issues.

I want to nmake a qui ck coment about the
changes to Rule 26(b). |It's clear what we're
tal ki ng about i s undue burden and expense. And
certainly, as plaintiff's litigators, we get the
claimall the time. And | understand there's been
comments, well, you're dealing with undue burden
and expense now, what difference does that nake if
they're saying it's unduly burdensonme or it's not
reasonabl y accessi bl e?

And maybe you have a point, but then why do we
need to go there? It gives themyet another kind
of technical termthat they will apply in response
to every single request for electronically
avai l abl e i nformati on, and we know that they will
because they al ways nake the clai mof undue burden
the first instance now.

| have a series of credit discrimnation cases
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under the Equal Credit Cpportunity Act. W've sued
10 different financing conpanies and banks, and in
each of those cases, we--it's a disparate inpact
case, and we have sought transaction data. Ten
times there has been a claimof undue burden. They
cannot--they've even said, "If we are asked to
produce nationwi de data like this, we cannot do
it."

Well, in every single case, they have been abl e
to produce the data. It's been easily anal yzed
and, of course, has denonstrated di sparate inpact.
And that's another concern | have. W have a
phrase "reasonably accessible,” which is
susceptible to a nunber of different
interpretations. And yet, in the notes, there's no
real definition, and the only inference that is
given is whether it can be used in the ordinary
course of business.

And let ne give you an exanple fromone of our
credit discrimnation cases. W requested al
transaction data--and it was about discrimnation

in car financing terns. W had asked for al
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transacti on data goi ng back a | ong period of tine.
well, after 90 days in the car business,
application data, when you go to the dealership, it
falls off the system Mre than that, we |earned
that after a certain point of time, this one
company, they just took--they put themonto
cartridges, and they put themoff in storage
somewher e

Well, those ones that went back to the early
'90s were certainly not used anynore in the
ordi nary course of business. They were never used.
And they told us, "It's inaccessible. They're on
these old cartridges. W' re not going to be able
togive it toyou." In fact, we got it fromthem
They were fairly easily converted. It was not
expensive. So there wasn't undue burden or
expense, but they were inaccessible. And they were
not used in the ordinary course of business.

So | think if we're going to go down this road,
it's just--it's very dangerous to have the only
i nferent be ordinary course of business. And where

we al ready have undue burden and expense, which,
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again, has a well-devel oped body of law, | don't
t hi nk- -

JUDGE SCHEI NDLI N:  When you' ve experienced this
restoration of older data, has anybody asked for
cost shifting, in your experience?

M5. STEWART: You know what? W haven't.
There hasn't been that issue because, honestly,
Judge Scheindlin, it hasn't been that expensive.

In one case, for our expert, we had to buy a
speci al conputer so he could convert the data from
these ol d cartridges.

And so, | guess, would a little solo
practitioner be able to buy a conmputer for their
expert? No, they couldn't even afford an expert in
the first instance. So, but it really was not that
expensi ve.

JUDGE LEVI: But you paid for it.

JUDGE HAGY: But you paid for it

MB. STEWART: We paid for it.

JUDGE HAGY: So it is cost shifting. You just
accepted it.

MS. STEWART: Well, | guess--yes.
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JUDGE ROSENTHAL: But it wasn't very nuch cost.

MS. STEWART: That's right. That nakes it
easy, right? You know, we woul d adhere to the cost
shifting test that's in Zubulake I. | nean, |
think that that's a very fair test, and that's the
one that if cost shifting was going to be
considered, that's what we woul d--that's what we
woul d fol | ow.

JUDGE LEVI: Could | ask one?

JUDGE ROSENTHAL: Sure.

JUDGE LEVI: Then do you seek that cost at the
end of the case if you prevail?

MS. STEWART: Well, it's part of our--you know,
you file a petition with the court and an
application for fees and expenses. So, yes, the
expenses, that woul d be expert expenses.

JUDGE LEVI: That woul d be part of your
expenses. \What if you |l ost the case, and you
hadn't pai d? The other side had paid. Wuld you--

MS. STEWART: God forbid. If we lost the
case- -

JUDGE LEVI: Let's say, you know, instead of
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finding disparate inpact, let's say the conpany was
put to sone expense and denonstrated to a jury that
it was not disparate inpact. So it was not upheld,
and t hey sought costs?

MS. STEWART: So what's your question? |I'm
sorry.

JUDCE LEVI: Wbuld that be fair, and is that
what happens?

M5. STEWART: |f they sought cost from ne?
It's never happened, so--

JUDGE LEVI: You al ways win?

M5. STEWART: Honestly?

[ Laughter.]

M5. STEWART: O it's worked out, nore often
than not .

JUDGE KRAVI TZ: The court would be party
neutral .

JUDGE ROSENTHAL: And if it's worked out, that
is, if the case settles, do these costs just sinply
rest on the party who bore them during the case?

M5. STEWART: Yes. Yes. And if--when we make

our application to the court for our fees and
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expenses, those would be the reasonabl e--the court
woul d have those in front of the court.

I want to just say one nore thing because
know everyone--1 agree with M. Svetcov that for us
to nake an enpty motion, it's nonsensical. And
there is very--there's no reason not to follow the
| anguage, the | anguage from-you can kind of borrow
fromthe | anguage--if we're going to go down this
road, we can borrow fromthe | anguage on privil ege
that the rul e uses.

"When a party withholds electronically stored
i nformati on ot herw se di scoverabl e under these
rules by claimng that such production woul d cause
undue burden/expense, the party shall make the
cl ai m expressly must show that production of the
information will cause undue burden/expense." |
think that nakes a ot nore sense. |t puts the
burden on them

I would also add in the advisory notes, the
advi sory notes really need to nake clear that the
nonproduci ng party will provide very specific

information as to what is being withheld and that
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the requesting party has the ability to test or
sanple the electronically stored information
pursuant to Rule 34.

JUDGE ROSENTHAL: Could | ask you a question
about the first thing you said?

MS. STEWART:  Yes.

JUDGE ROSENTHAL: If a party, indeed, had
the--if a responding party had the burden of
showi ng that it could not provide the information
wi t hout undue burden and expense--

MS. STEWART: | ncurring undue burden and
expense, yes.

JUDGE ROSENTHAL: --then woul d you have a
problemif the burden would then shift to the
requesting party to show that even though there
woul d be significant burden and cost, good cause
nonet hel ess can be shown for the production?

M5. STEWART: | think once they had nade--yes,
once they had nmade their showi ng and we had an
ability to test the data and to probe their
showi ng, and if they were--still won that at the

end of the day, yes.
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Again, it cones to the balancing test, the
proportionality test of the rules and sort of the
bal anci ng test that Judge Scheindlin tal ks about in
Zubul ake I. Right, then we would have to cone
forward and say cone up with--it would probably be
wor ked out at that point whether we would do sone
kind of cost shifting. But we would need to show
for good cause.

JUDGE ROSENTHAL: Al'l right. Frank?

MR CICERO Just one quick question. | passed
on asking this of M. Svetcov, but since you
endorsed his comrents, 1'Il ask it of you. |'m not
clear on why a notion would be an enpty notion. Do
you believe that sinply said a notion to conpel the
party to show why the information is not reasonably
accessible, would that get the attention of the
court sufficiently?

M5. STEWART: Yes. But what's the point of
that? That's what | don't understand. Usually,
when we nake a notion to conpel, we have
affidavits. | mean, it's a meaningful notion. W

know exactly what we're tal king about.
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Here, they've just said one line, which is that
this is not reasonably accessible. | don't know
anyt hi ng about the data. | have no way to nake any
kind of showing at all that | would normally make
on ny opening notion. So--

MR CICERO What I'msaying is wouldn't it be
enough to get the attention of the court w thout
you meking a showing. So that the party woul d have
to come in then and make the showing. |[If they
didn't make--if they just said, well, it's not
reasonably accessible, that's not a show ng.

M5. STEWART: | agree. But that mght not well
happen. But | agree with M. Svetcov that it seens
a wasted effort because | nake a notion based on
not hi ng except soneone el se's representation, and
it doesn't seemlike it's a neani ngful use of
anybody's tine. Yes?

MR G RARD: M. Stewart, is there a point
that, ultimately, in order to get it, you stil
have to show good cause so that the burden then
flips back to the plaintiff after they respond to

t he notion?
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MS. STEWART: No. | only need to show good
cause if it's been deened to be--it's going to
cause undue burden or expense.

MR G RARD: Right. So the sequence is you
file a notion because they've invoked
i naccessibility.

MS. STEWART: Yes.

MR. G RARD: Then they respond and nmaeke their
showi ng. But before you get it, the way the
proposal is witten, you have to then show good
cause, as | read it, so that you end up--it seens
like there's another round of briefing. Her
openi ng brief doesn't have to nake that cause
showi ng.

M5. STEWART: Right. Because | can't. |
literally cannot. So | just think in the first--

JUDGE SCHEI NDLIN: | think what the issue mght
be, that people are concerned about, is wouldn't
you need sone di scovery possibly to contest the
accessibility argument? 1In other words, if the
other side says it's not reasonably accessible, we

woul d say, "Well, before | could challenge that,
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I"mgoing to need to know about your system”

MS. STEWART: Absolutely. And that's why |
said the notes--

JUDGE SCHEI NDLIN:  So you nove into a whole
round of discovery on the accessibility question
bef ore we even pass step one.

MB. STEWART: Right.

JUDGE SCHEINDLIN: Right. That's an issue.

JUDGE ROSENTHAL: | think M. Bernick had the
| ast questi on.

MR BERNICK: Oh. Well, maybe it's just a
revi ew of what people have said so far. But I
mean, technically, at |least ny experience in this
has been that there is discovery because this is a
compl ex area, and people tend to shoot in the dark
on either side.

Ms. STEWART: Right.

MR. BERNICK: So as a practical matter with the
rul e comonpl ace is that the producing party takes
the first step by providing the identification,
which if it's taken seriously is a serious and

i nformative process.
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And to answer Professor Marcus's questi on,
presunme that in that process, the defendant or
produci ng party who knows their information the
best woul d have to provide an identification and
explore what is it they knew or what it is they
didn't know about their own information

MS. STEWART: Well you would hope that it would
be- -

MR. BERNI CK: | nevitably, because they're going
to be scrutinized by the court and tested in a
nmotion practice process, nost responding parties
woul dn't want their credibility to be sacrificed
i medi at el y.

MS. STEWART: |'ve never found defendants have
that much of a probl em

[ Laughter.]

MR. BERNI CK: My experience has been very
different. Wen you're first before the court on
the very initial matter before the case, you don't
want to conpronise your credibility. And this is a
situation where because of the focus that's taking

place in this area, it's a good opportunity to have
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your credibility becone conpronmised if you're not
forthright with the court.

You have an identification process. There wll
then undoubtedly be requests for discovery. |If
there are anbiguities, 30(b)(6) depositions. A
nmotion then can be filed with the benefit of both
the identification and discovery, or the discovery
can take place in connection with the notion. And
what the rules really contenplate is to, in a
sense, force the parties to hash out at the very
begi nni ng what is reasonably accessible, what's not
reasonably accessible, so they can then get on with
life.

Why--isn't that the way that discovery problens
generally are resolved? And all that's really
special here is that there's a recognition that
el ectronic data has becone a big problem It's not
a problemthat anybody's created. It's the fact
that technol ogy has evolved. W're dealing with a
massi ve amount of information that perhaps nobody
really wants to have becone incorporated in the

litigation. | don't understand why it's such a
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blind and usel ess process.

MS. STEWART: | guess, if that's what the rules
contenplate, then ny fear is that's not what they
say. |If they say that it has to be--that the
nonproduci ng party just has to identify it's not
reasonably accessible, and then we have to file our
motion. And | guess if the rules really
contenpl ate that they have to nake a very specific
showing with their reasonable--with their
identification of the reasonable accessibility
i ssue, then maybe we woul d have | ess of a problem
with that aspect. But it definitely should not be
the burden is on us to make our notion to conpel.

JUDGE ROSENTHAL: One | ast question

M5. STEWART: Ckay.

MR, CICEROC. Just one comment on that because
think that the--1 think that the intent of that is
you have to make a choice of who makes the first
move. And the intent was, okay, the party that
says | can't produce it has the obligation, you
make the first nove to make them prove it. And

then you get into the process that M. Bernick
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and- -

MS. STEWART: Well, when | read the transcript
fromthe first day of testinmony in California,
saw t hat sonebody said, well, isn't it always the
case that the defendant just cries "undue burden,"
and then you have to come to court? And the truth
of the matter, again, is 100 percent of the tine
when that objection is made, | say, "Ckay, go ahead
and make your notion for protective order, or |
want to see the data by next Friday." And it's
50-50 whether I'mgoing to have to eventually go to
court.

So maybe as a practical matter you're right.
But we do have a rule, 26(c), that provides that if
they're not going to produce, that they have to
come forward and nake a showing and file their
motion. And | think that should be the sane here.

JUDGE ROSENTHAL: Thank you, Ms. Stewart.

MS. STEWART: kay. Thank you

JUDGE ROSENTHAL: We'I| take a 15-ninute break,
| adi es and gentl enen.

[ Recess. ]
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MR, REDCGRAVE: --tried to submt to the
committee is ny view of what would be, | think,
really mnor additions or amendments to what the
rul es conmittee has pronul gated here.

Overall, | think that this has been a very
compl ex task that's been undertaken with a heroic
anmount of effort on behalf of the advisory
conmmittee, and | think that what you canme out with
was really sonething that parties have tal ked about
in this room You know, they wanted sonething that
is a neutral, and | think that what the conmittee
has done has been true to that standard.

Now are there rough edges that people seemto
take issue with? O course. There are rough
edges, both for people that are traditionally
t hought of as defense bar or people traditionally
thought of as plaintiff's bar

But what |'ve tried to enphasize in ny coments
is the fact that whatever changes are nade, there
has to be a conprehensive | ook at these rules, not
in the perspective of a traditional tort or

traditional enploynent |aw, but how these rules
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apply to everyone, everywhere. How they apply to

i ndividuals in the technol ogy age, where so nmany
peopl e are going to have so nmany conputing devices.
How they apply to | arge corporations and conpl ex
litigation and everything in between.

So | want to make sure that when you see the
totality of my comments, including a red line of
the proposed rule and the committee note, please
understand that I'mtrying to be as hel pful as
can. And in that regard, | don't think there's
necessarily any magi c | anguage for sonme of these.
So what | want to focus nmy comrents on this norning
are three particular aspects of the proposed rule
changes--the privil ege provision, just quickly,
26(b) (5), and then going on to the two-tier ,and
then to the safe harbor

COURT REPORTER: Coul d you re-introduce
yourself for the record, please?

MR, REDGRAVE: Sure. Jonathan Redgrave.

And one final preface before | get there, |
will note, although |I haven't done as much work as

this commttee, | think | have read about 170 of
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the comments in ny spare tinme in the | ast severa
weeks. |'ve read the transcript fromthe San
Franci sco hearing. |'ve not had a chance to see
the Dal |l as one.

Wth respect to the privilege provision, the
cl aw back, | think only m nor changes are necessary
in that provision to accomobdate a nunber of
comrents that have been raised. | think
particularly I want to speak to the fact that | do

not believe that this rule proposal transgresses

the enabling act. | think it is a procedura
proposal. To the extent there's any anbiguity in
that, | believe that can be clarified in the

conmittee note.

I think the substantive provision has been
rai sed here this norning, and | addressed it in ny
comments, that perhaps the note should have a
provi sion whereby the party that's being asked to
sequester it can, instead of sequestering and
returning to the producing party, be able to
provide that to the court for a challenge. So if

we had any of the instances that certain people
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have referenced today, they think a gross abuse of
justice or sonething like that, it's going to be
goi ng strai ght before the court.
And | think that's a good change, and | think
it's sonething that will really stop anyone trying

to abuse a provision like this. Again, it's

procedural only. It's neant as a way to really
give a best practice to all litigants. But it
doesn't change the substantive effect. |If there's
a waiver, there's a waiver. |In different

jurisdictions, that's just going to be dealt with
by the judges as it has been.

But this is a better practice. | think, Judge
Rosent hal , you made a remark in response to a
comrent this norning, it's not just about if it's
isn't broken, don't fix it. Can we nmake the rules
better? And | think all of the testinony over the
past couple of years really go to the fact that the
rules can be made better to address situations
dealing with el ectronic discovery.

JUDGE SCHEI NDLIN:  Can | ask one quick question

on that one? Wen you get that request you're
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supposed to destroy it, return it, or sequester it,
is that sonmething you can do after you've
di ssemnated the thing electronically possibly to
hundreds of people? Wat |engths do you have to go
tototry toretrieve in order to return when you
may have di ssem nated wi dely?

MR, REDCGRAVE: Well, | think the truth is it's
going to be a reasonabl eness standard for that |ike
it is for so many things. That the party that was
asked to give it back, when they're called to
account with the court, they' |l say, "Wll, |
notified the people that I sent it to of the fact
that the request was nade."

Obviously, to the extent they don't contro
those parties, they can't do anything else. And
the reality is, that may play into a court's
determination of a waiver of the privilege.

JUDGE SCHEI NDLIN:  But they have to notify
everybody they can think of that they m ght have
sent - -

MR. REDGRAVE: That's correct. And they may be

able to take other steps. Depending if it's their
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consultant or their expert, there's greater |levels
of control. So it's not a perfect situation, but
it does make the practice better.

Wth respect to the two-tier, |I've nmade a
nunber of comments with respect to the placenent of
the provisions within the rule. | think it's
inmportant that the clarification be nade that even
if data is accessible, of course, the
proportionality standards of 26(b)(2)(i) through
(iii) are applicable to that data. Wat we're
tal ki ng about here is just special considerations
of accessibility.

Now whet her you place it where |I've suggested
towards the beginning of the rule or even if you
took, | believe, the nagistrates judges association
comment that tal ked about perhaps making it as a
subset consideration, | think the concept is what
shoul d be discussed. | think the cormittee is
right inits recomendation that a two-tier system
woul d i nprove the practice

Now | say that, recognizing that there are

going to be rough edges, and | think the parties
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that have testified at prior hearings and this
nmorni ng note that there are situations where it
could be hard to apply. That's true with any rule.
But does it overall make the practice better by
providing a presunptive gui dance for the parties as
to where you should be starting? And | say it
does.

JUDGE SCHEINDLIN: Is it presunptively clear
that you preserve the inaccessible? | realize we
presunptively don't produce it, but do you preserve
it?

MR. REDGRAVE: That will depend on the
situation of the case, Your Honor. Because when
we' re tal king about inaccessible data, it nmay very
wel | be that you know you have a | arge mass of
data. Wether it's on a tape, whether it's on the
old | egacy system you don't know for sure whether
there's data in there that may be responsive or
not .

But you don't go to the ends of the earth--the
duty to preserve is one of reasonabl eness and good

faith, okay? $So in reasonabl eness and good faith,
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do you have sone special belief that in this |egacy
system or on that back-up tape, is there unique
data? It's quite true, you're not going to be able
preserve everything. | think every--

JUDGE SCHEI NDLIN: | guess what |'m aski ng,
have we gi ven enough gui dance in this rul e-making
effort to talk about the second tier in terns of
preservation as opposed to production, or are we
| eavi ng everybody on their own to figure it out?

MR, REDGRAVE: There's two responses to that,
Your Honor. To a certain degree, |'mnot sure you
can address that because a lot of that is really
prelitigation. Secondly, with respect to what you
can address in terns of the litigation, the nore
specificity you try to put into the conmittee note,
the nore problens you may raise for yourself in
terns of "You left this out. You included
somet hing. Wiy did you do that?"

And there is a degree of truth to the fact that
the magi strate judges, district court judges really
do understand how to apply reasonabl eness and good

faith to the determinations. But the inportant
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poi nt about having the two-tier is to give
presunptive guidance to the parties and to the
courts that just like in a case where you're
| ooking at 10 enpl oyees were involved, for
instance. And you go to the enployees to collect
their docurments. What do you have?

You ask themwhat's on their hard drive. You
say, did you use any file space on the servers, the
joint servers within the conpany? Did you share
any docurents on sone distributive device? That's
the only place. You go through that entire
process.

But you don't bring in your forensic analysis,
whether it's with your own in-house IT staff or
with a computer specialist to say, well, we're just
going to skip over the enployee interview and find
out what they really have been using in this case,
to just dig through their conmputer drive and get
ever yt hi ng.

The question is where do you draw |ines? |
mean, this is where it's all conming down to.

Corporations, litigants, they're really confused

file:///C)/FEB/0O211rule.txt (130 of 455) [3/2/05 2:36:45 PM]



file://IC|/FEB/0211rule.txt

131
about where to draw the |ines because they're
trying to do the right thing. And by providing
this presunptive guidance, | think it can provide a
line. But as with any presunption, it is going to
shift, depending on the circumstances.

I think if you |l ook at, for instance, the
things that the Sedona Principles have tried to put
out there, | go around the country tal king about
them as presunptive gui dance because there are
certain circunstances--for instance, we heard this
nmor ni ng maybe in the | abor context--where the
parties will know, really will know that they're
going to have to take sone steps to go back and
find sone data. You know, that's different.

You' re tal ki ng about having a presunptive part
of the rule, though, that can deal with a | ot of
the cases and then give flexible gui dance whereby
you can shift that presunption. So that's where
think it really conmes up.

| did nmake in the conents a suggestion with
respect to the notion practice. | saw a number of

comments where they're just confused that the, you

file:///C|/FEB/0211rule.txt (131 of 455) [3/2/05 2:36:45 PM]



file://IC|/FEB/0211rule.txt

132
know, party nmakes their objection, and they have to
specify. | saw one coment or a nunber of comments
concerned about the | evel of specification
necessary. "W don't need a privilege log."

Well, certainly if you required a privilege
| og-type level of specificity, it mght defeat the
purpose. | suggested that really where we shoul d
focus this on is in the cases where it matters. In
those early nmeet and confers, in the early 26
conference, that's where the parties should be
engaging in that back and forth about what they're
not produci ng.

I think there's a ot of cases out there where
you don't need to have this detailed infornmation or
even--maybe even a general information exchange
because they just get along fine. They'll be able
to understand what they're supposed to do with the
presunption and apply it. It won't becone an
i ssue.

But in the cases where it does, having that
focus in the commttee know as far as what you do

in the neet and confer sessions to exchange that
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information, | think the practice will quickly
enbrace what this comrmittee is saying to practi ce,
to get in there, get in there early. And that goes
back to a coment | nake at the outset of ny
witten comments about the totality.

When you're looking at is this rule proposa
fair, you've got to look at the totality of the
fact that we're going to be forcing litigants to
try and come up front earlier, to get in there with
specificity, get people that know things in the
door. Okay?

And so, | think when you | ook at the overal
scope of it, the two-tier actually does serve a
very good purpose. Wether you define it alittle
bit differently to accommodat e sone of the
comments, again, | think you can. 1'd be concerned
about trying to draw too many distinctions because
you get into trouble when you get into that |eve
of detail on the committee note, much less a rule.

But | think it's a good thing, and | urge the
committee to go forward with a two-tier approach.

Wth--
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JUDGE HAGY: If | may just follow up on Judge
Scheindlin's question? |'msort of surprised. |
assuned that if you identified something as not
reasonably accessible, and therefore |I'm not going
to produce it, that that would carry with it a kind
of a duty to preserve it until the issue was
resol ved, while you indicated it nay not
necessarily be preserved.

Do you think we need to consider specifying
that if you say it's not reasonably accessible, you
will preserve it, although not produce it, unti
the matter is resol ved?

MR. REDGRAVE: | would not favor that in the
rule or in the comrittee note either. The reality
is there's a lot of things that are not accessible
that you could say is it possible? Is it
theoretically possible there's information there?
O course, it's true

However, we don't run out and take depositions
of everyone to preserve their know edge when a
lawsuit is filed or when you know the |lawsuit is

com ng. There have to be reasonabl e neasures or
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reasonabl e bounds with respect to the neasures that
have to be taken to preserve infornmation under the
common | aw duties. It is not an absolute duty. It
is not a strict liability standard as far as
preservation.

So a lot of this discussion really comes down
to that, what is the duty? Wat is the duty to
preserve in the common | aw context? What is the
scope and contour of that? And that is the
interplay that you're seeing here with respect to
these rul es changes. And what you're brushing up
against is are you interfering or are sonehow
nmodi fyi ng or changi ng that?

And | think what's inportant is that the
committee recogni ze that the parties should be
tal king about it. You recognize the fact that it
does have an interplay with respect to what's
actually eventual |y di scoverable and what's
produced. But | don't think you should step out
and change or try to change that law, which is out
there in existence, with respect to what is the

scope of that preservation duty.
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JUDGE HAGY: What do you think would happen if
you said sonething is not reasonably accessible,
and they nove to nmake you show it. And then you
conme in, and they show a need for it, and the judge
bal ances the cost and the benefits and says, "All
right, | want the plaintiff to pay for half of it."
And you say, "Jeez, you know, we destroyed hal f of
that." You woul d be sanctioned, wouldn't you?

MR. REDGRAVE: Wth respect to what the
ultimate peril is, there is peril. And where | go
back to my comment is the fact that if--1 nean,
it's asliding scale. Parties have their duties to
under stand what they need to preserve in that
si tuati on.

And with respect to what they're saying is
i naccessi ble, they may understand that for half of
that stuff that's inaccessible, they knowit's
still in dispute as far as whether or not the other
side is going to seek to have it produced in the
case. They may understand that they may
nevert hel ess need to keep copies of that pending

the determ nation. But there nmay be other things

file:///C|/FEB/O211rule.txt (136 of 455) [3/2/05 2:36:46 PM]



file://IC|/FEB/0211rule.txt

137
that are inaccessible that they really don't
bel i eve they have an obligation to keep, to
preserve, okay? They make that decision at their
peril.

I mean, that's part of the dilemm facing
counsel that are advising corporations, or
entities, and those entities, whether they be
governnent or private. They're facing those
chal | enges, and they do have to make deci sions, and
they do. And then they have to cone into court and
be able to defend themin good faith. And if they
can't, yes, they're in trouble.

Whet her it's sanctions, and the whol e range of
sanctions, depending on what the | evel of the
violation, what it is that's lost. There's an
entire matrix of what the potential consequences
are. But that dilemma is real, and that's what
they have to balance. But that is their duty, and
they've got to fulfill it as they see it.

JUDGE ROSENTHAL: M. Marcus? Professor
Mar cus?

PROFESSOR MARCUS: 1'd like to pursue what you
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sai d about the 26(f) conference and to relate it to
the other things you' ve just said. AmI right in
under st andi ng that your view is that once sonebody
has invoked 26(b)(2), if it's changed the way the
proposal is witten, then the later unavailability
of that information would not be covered by the
saf e harbor proposed 37(f), even though one side
said at that point that the information was
i naccessi bl e?

And | wonder if you think that the approach to
the litigation hold spelled out in 37(f)(1) should
take account of the |level of disclosure in the
26(f) conference concerning conputer systens nmade
by the party who's invoking 37(f)? That nay be too
many questions, but | think they're related to each
ot her.

MR REDCRAVE: (bjection. Conpound.

[ Laught er.]

PROFESSOR MARCUS: | think that applies in this
setting.

JUDGE ROSENTHAL: Overruled. M. Redgrave,

it's overrul ed.
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MR REDCRAVE: As to the first question, |I'm
not sure that was correct as far as how ny
interplay was with 26(b)(2) and 37(f), that if you
have information that's not reasonably accessible
that you can still, even if there is maybe in your
di sclosures in tal king about not reasonably
accessible data, if that is then, if you follow the

ot her provisions of 37(f), if it's destroyed in the

routi ne system operations, can you still benefit
fromthe safe harbor? | think the answer is you
still can benefit fromthe safe harbor.

JUDGE ROSENTHAL: Does that depend on--excuse
me for interrupting--the answer to the first of the
questions? Does that depend on the extent to which
there was a basis for believing that unique
di scoverabl e informati on was on the materi al
identified as inaccessible?

MR, REDGRAVE: Yes.

JUDGE ROSENTHAL: And | tried to underline the
word "uni que" there.

MR REDGRAVE: Yes, it does. Nowif I'm
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followi ng the second part of the question, we're
tal ki ng about Rule 37(f) and whether or not--you're
going to have to refresh nme on the second part of
the questi on.

PROFESSCR MARCUS:  Well, | think that there's
relation--1 thought you enphasi zed your support for
26(f).

MR, REDGRAVE: Yes.

PROFESSOR MARCUS: 26(f) exchange of
i nformati on about these questions. M suggestion
was that it might be that that should relate to the
court's attitude toward sanctions |ater and ask the
question whether this party invoking 37(f) nade a
sufficient disclosure of the operation of its
systens and what woul d be preserved back in the
26(f) conference?

MR REDGRAVE: | believe that there will be an
interrel ati onship when you get to 37 and
inplications there with respect to what the party
did early in the litigation as far as how t hey
di scl osed, how they interacted with respect to the

di scovery and di scl osure obligations, how they went
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about their entire course of discovery.
I mean, right now, we know. Behind any
sanctions order that | see, there's a lot of

history in those cases. And whether you nake that

nmore explicit in the conmittee note or not, | fully
expect the district court judges will |ook and
magi strate judges will ook very carefully at what

the parties did in their early conferences.

And | think it goes both ways, too, that if a
party really thought they needed certain
i nformati on preserved, and they just kind of, for
|l ack of a better term lay in the weeds and they
kind of were trying to play sone gane, towards the
end of the case say, "Aha, you didn't save it."
But there was an opportunity, the other side was
engaged in a discourse at the beginning of the
case, it's going to go the other way. And | think
that will weigh against that party if there was a
| ot of discussion about what needed to be
preserved, and they didn't say they wanted it
pr eserved.

So | think that's where | go back to ny comment
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about seeing everything as a totality. | think
there is interplay there, and whether or not you
need to make it nore specific, | don't know. |
think that's going to be the way it plays out.

JUDGE SCHEI NDLIN: | have one question just
goi ng back to inaccessibility. |Is it anything
other than cost and burden to you? Wen you're
advi sing and trying to decide what's inaccessible,
how are you defining it?

And the reason | ask that is reading a | ot of
the comments, |'mbeing told that technology is
maki ng nore and nore things accessible because it's
cheaper and easier than it was a year ago or five
years before that. So what is the definition to
you, and is it just cost and burden?

MR, REDGRAVE: Two responses. The first one
and the last point you made about technol ogy, |
think it's inmportant that you stick with a concept
li ke accessibility rather than particul ar
technol ogy because technol ogy will change that
sliding scale of accessibility.

Now how do you define it, which is the thornier
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question? That is a question that | think if you
adopt it, people will really, in practice, reach a
definitional stage of a year out or so where they
have a better understandi ng.

But right now, it is not solely--it's like a
subpart of cost and burden. But it's a unique
subpart because it also ties in with the scope
question. Scope of your duty to produce. Scope,
how far do you have to go with respect to
collecting information, collecting data, to produce
it in any given case, okay?

So it's tied with that entire scope concept.

So how far do you have to go? How far does the net

have to be cast? Noww thin that is, wow, [|'m
going to reach a certain point of undue cost. |'m
going to have marginal returns. |'mnot getting

much back for ny noney for the additional search to
talk to the 201st custodi an, the 202nd cust odi an.
I"mnot going to get nuch when | go to the data
systens in Asia, when | knowit's a U S. case.

It's a balancing there with respect to the

scope of duty that then does have a | arge conponent
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in terms of burden and cost. So, and that's why |
went back to ny earlier comment, though. Even if
you do say it's accessible--like Wslaw, |'ve got
access to a tremendous of amount of stuff, but if
you said produce it all, well, just because it's
accessi bl e doesn't nean they don't still have that
burden issue on the proportionality test.

JUDGE ROSENTHAL: | guess to put a point on the
question, if it is a subset of cost and burden and
if there are already factors in the rules requiring
that cost and burden be addressed, why do we need a
two-tier structure specifically for this cost and
burden anal ysi s?

MR. REDGRAVE: Yes. | think that's a great
question. It's been raised in a nunber of the
comments. And | woul d suggest that the inclusion
of this presunptive distinction between accessible
and i naccessible is very val uable.

But as | said, the way in which you do it could

be nodified. |'ve suggested one way where it cones
up, | think, nmore logically in the rule. The
magi strate judges, | think, said if you're going to

file:///C|/FEB/O211rule.txt (144 of 455) [3/2/05 2:36:46 PM]



file://IC|/FEB/0211rule.txt

145
go down this road, maybe it's nore sensible to do
it as part of 26(b)(2)(iii).

In any event, even if you put it there, | think
it still is atwo-tier distinction that is
val uabl e. Maybe that makes nore sense to explain
it down there. But the fact is you're creating,
kind of setting forth in the rule the presunptive
gui dance to the parties that things that are not in
that set of things that are being accessed in the
ordi nary course of business, that are things that
peopl e are going into and going out of, that's
where you should start in the lawsuit. And you
recogni ze there are a nunber of cases you are going
to go beyond that, okay, and | nean, that's really
where we are.

Is it a perfect solution? Absolutely not. |Is
it a better solution than where we are? Yes. |
mean, that's where | think we are. And | think
with sone of the other changes in term nol ogy that
| suggest, we get over some of the hurdles some of
the comments have had with respect to dating

ourselves in ternms of technology. So in terns of
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Rule 26(b)(2), | think the two-tier, you may want
to shift it around, but | think it still is a
val uabl e di stincti on.

In ternms of 37(f), 1've made coments that go
to the culpability standard. And the reason | need
to explain this alittle bit is the way the safe
harbor is drafted right now, it's a very narrow
saf e harbor tal ki ng about this inaccessible data.

I assume we've gone through this preservation
drill at the beginning of the case, and we're
getting to the end or sonewhere down the road in
the case, and we've got the inaccessible data
that's been in the routine course of the operation
of the data systens. It's gone.

For that particular subset of data, | think the
cul pability standards should be higher than just
pure what | think has been bandi ed about as
negligence. | don't know if that's a proper
attribution. But that's where |I'mtal king about in
that particular context because step back for a
second, back to our discussion of the comon | aw

duty of preservation. You' ve got good faith,
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r easonabl eness governing that duty. Once you've
defined the scope of that duty, you | ook at whether
there's been a breach of that duty.

And so, that duty is not an absolute duty to
keep everything. |If that's that standard out there
right now, all you're doing is applying the
standard as it right nowto this inaccessible data.
You're not really changing things. And | question
whet her or not the majority, or whatever you cal
that thing that's in the main text of the proposal,
is really doing very much.

And | think, if we're going to be taking a safe
harbor, we're either going to do one thing and say
this inaccessible stuff, we should have a higher
standard of culpability. O secondly, if you're
going to go forward and | ook nore at the broader
preservation duty, you should recognize that this
reasonabl e and good faith duty, that's applying to

ever yt hi ng.

It's not an absolute duty. You cannot. [If it
was, everyone fails. 1'll serve discovery requests
on anyone sitting at this table, and you'll fail if
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| set you to a standard of absolute perfection to
preserve the things in your BlackBerrys, your cel
phones, your PDAs, your home Ti Vo, whatever it is.
It's just the way in which the world is today with
respect to technol ogy.

And with respect to people who have made
comments as to this is going to sonmehow nake
di scovery harder, if people are going to find
stuff, it just ain't so. There's going to be a |ot
nore i nformation produced in discovery, period.
That's one of the reasons | think the inadvertent
production rule is a very inportant thing. W are
goi ng to have nore and nore docunents produced,
data produced, and we're going to be able to do a
lot of that nore efficiently and cheaper.

But just because those technol ogy innovations
are there that are going to help us, it doesn't at
all change the fact that | think these rules
proposal s are good and are necessary. And | think
we should ook at this as a way in which to
har noni ze that increased technol ogical reliance,

but realize that at the end of the day, we stil
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need tangi ble information for judges and juries to
| ook at.

Ckay, there is a translation process. And in
between are the | awers who actually have to revi ew
the stuff, understand the stuff, advise clients
about what this nmeans in ternms of the clainms and
defenses, okay? It's not just we have this big
pile of information. Poof, now we've got a result.
There is this interaction where humans still have a
huge part to play because in the end that data is
for us. It shouldn't run our Ilives.

So that's really it for nmy corments. | really
didn't cone with anything prepared other than to
try and tal k about those three things. | really
appreciate the intense effort that's gone into
this. There is no perfect |anguage. Please do not
wait for perfect |anguage to arise. It never wll.

Pl ease keep in mind ny comments are trying to
be helpful. 1In terms of specific |anguage
suggest in the rules, | don't think any of ny
suggestions are particularly magic. |'ve made some

particul ar suggestions as far as comittee notes
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that | think would inprove. But | think nmy witten
comment s probably explain pretty much everyt hing
t here.

JUDGE ROSENTHAL: Thank you very much, M.
Redgr ave.

MR. REDGRAVE: Thank you

JUDGE ROSENTHAL: M. Tarricone? Good norning.

MR. TARRI CONE: Good norning, Judge, nenbers of
the committee. Thank you for allowing nme to be
here this norning.

I"d like to start by just telling you the
perspective that | come fromand that | try to
bring to you this norning. |1've spent 26 years
representing individuals in | guess what we've been
calling asymetrical litigation--David versus
Goliath--the individual litigants who have a right
to use the federal courts equally with the
corporations and the corporate interests that
you' ve nostly heard from and who have nostly been
driving this entire process.

And in ny view, this entire process has been

too focused on corporate expedi ency and corporate
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costs and the need for certainty with respect to
preservation standards, and too little focus has
been put on the issue of access to justice for
individual litigants and the essential purpose of
litigation, which is to reveal the truth.

And | think we need to refocus ourselves a
little bit and renmenber that this entire civi
litigation process is to resolve disputes through
an adversarial system of wei ghing and eval uating
evidence with the ultinate goal of determ ning the
truth. And | believe that these rules are
el evati ng expedi ency and issues of cost and
retrieval over the quality of evidence. And
woul d urge that there would be a focus on the
quality of evidence that is given to the fact
finder, regardless of where it is. It may be
i naccessible. But it may be the best evidence of
what happened.

And just as one exanple that | saw in the paper
a few days ago, there were tapes that were
electronically stored at an Enron facility, which

reveal ed the exact reason why there was a power
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shutdown. And this is in a civil case, a civi
litigation between two power conpani es, energy
compani es, one suing Enron. And it had to do with
the shortage, the energy crisis back in 2000 and
2001.

And there is a tape that was electronically
stored, where an Enron enpl oyee says to anot her,
"W want you guys to get a little creative and cone
up with a reason to go down," nmeaning to shut down
the power plant. And indeed, they did. And the
next day, there were huge bl ackouts, and we all
know what happened.

That tape was preserved in that case, that
el ectronic data, because the FBI seized it. W
don't have that benefit in nost litigation

JUDCE ROSENTHAL: M. Tarricone, could | ask
you a question?

MR. TARRI CONE:  Yes.

JUDGE ROSENTHAL: How often in your cases has
it been your experience that you have needed to
restore data fromtapes or any other kind of nedia

that before you could have it retrieved and
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produced? That is, how often do you have to go
to--

MR TARRICONE: | cannot--1 cannot view that as
a particularly conmon problemin ny litigation
However, let ne just give you a scenario.

JUDGE ROSENTHAL: Hang on. Before you do that,
would you mind giving us a little bit of a fuller
picture of the type of litigation you have? So we
get a better of sense of--

MR, TARRICONE: | handl e conpl ex persona
injury litigation--aviation cases, nedica
mal practice, and product liability nmostly. Let me
gi ve you an exanple of a case, a case involving the
crash of a twin-engine airplane. At issue was the
over haul of an engine and, in particular, a fue
control wunit.

Under federal aviation regulations, every nut,
bolt, washer, spring, screw has to be accounted
for, whether it's a new part or a used part that's
put back into the engine. And in this case, four
peopl e were killed when an engine failed on

take-of f and the propellor of the plane woul dn't
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feather. And we were | ooking at why it failed and
why wasn't it feathered.

And the clai mwas against an overhauler, a big
facility, and al so agai nst a fixed-base operator,
another large facility. And we needed to get the
exact records of what happened when they did the
overhaul, which parts were replaced and whi ch ones
weren't. And initially, we were told there were no
such docunents.

JUDGE ROSENTHAL: WAs this electronic record?

MR TARRI CONE: Well, first, we were given
paper. Let ne start by saying it's ny experience
that it is the rare case that conputer-based
information is voluntarily identified and turned
over to plaintiff's counsel in this asymetrica
litigation. It is a very rare case. It usually is
di scovered after depositions and conferences and
nmot i ons.

And in this case, what happened was we get our
initial, you know, nultiple boxes of documents.
There's not a single bit of electronic data that's

produced. We're told that it doesn't exist. W go
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for nine nonths trying to figure out where this
information is. And eventually, we get to one
wi t ness who says, "Ch, that's out in a warehouse.

We have our old conputer system It's out there."

Vell, howdifficult would it be to access that?
He says, "Ch, | can go out there tonorrow and j ust
type in an inquiry and retrieve it." And we went

back to court, and it delayed the process for nine
months. U timately, we got the information

Anot her exanple of a case, and this is one--we
don't usually handl e enpl oynent cases in our
of fice. Soneone cane to the office--

JUDGE ROSENTHAL: |I'msorry. On that first
exanpl e you just gave?

MR. TARRI CONE:  Yes?

JUDCE ROSENTHAL: That was information that did
not need to be restored? He just typed it in, and
it came.

MR TARRICONE: Well, it was--we had been told
by previous wi tnesses, higher ups in the conpany,
that it was their old system that it was a system

that was no longer in use, that it was inactive
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material, all the clainms that we' ve been discussing
here today. Wen, in fact, it was really quite
readily accessible. There was no cost shifting
i ssue, and eventually, we received the information

In the same case, e-mails had to be obtained
fromfive years earlier when the overhaul was done.
And eventual ly, they reveal ed why the wong
propel | or governor was put on the airplane and why
the propellor didn't feather.

Now | represented one famly, a wi dow and five
children. And you know, it's not "Goliath versus
CGoliath" symmetrical litigation, where you have
mutual |y assured destruction if you don't revea
information. |It's nore the effort of stonewalling,
which | think is the real problemin the discovery
process for ordinary Anericans seeking access to
justice, David versus Coliath.

JUDGE HAGY: The way we've drafted it, you
woul dn't have had to wait nine nonths. At |east
this was our intent. You wouldn't have had to wait
nine nmonths to find out there was this information

t hey thought was inaccessi bl e.
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In their first response to you, when you asked
for docunments, they would have had to say, "I'm
responding this, and we have this other
i naccessi bl e information, including naybe what's
out at a warehouse." Wuldn't you have gotten to
it quicker that way?

MR, TARRICONE: In that case, | don't think so
because they didn't disclose that anything existed.

JUDGE HAGY: They didn't know about it, or they
didn't object to it?

MR, TARRICONE: Well, | don't--1 wouldn't
assune they didn't know about it. They didn't
reveal any information about it. W had to
di scover it through the discovery process by taking
20 or 30 depositions at extreme cost. And one of
the things | think this points out is that this
two-tier process, just by creating another tier, it
creates another hurdle. And for an individua
litigant, that neans nore cost.

And it ultimately results in one of two things.
Ei ther the case not being pursued because a | awyer

can't afford to take the case who's not being paid
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$350 an hour with a teamof |awers to access the
i nformati on, or the case goes forward without what
m ght be out come-determ native evidence because
once the case is filed, the litigant, the
individual litigant, can't afford to go through the
process to obtain the information.

And | think one of the problens here is that
when you create this two-tier, it is another
hurdle. And there then beconmes another battle in
the overall war of the case, which | think could be
very drawn out and require additional depositions,
motions, could require hearings, could require
experts. It's just one nore hurdle.

JUDGE HAGY: How is it different fromthe
current proportionality test, where sonebody says,
"I"'mnot going to turn it over. It's too
burdensone." And then you've got to go through it
to show you have a real need for it and it's not
that burdensone. But that's the current test, and
it didn't work in your case

Now we're trying to say, okay, nake them

identify in advance, make themthink "Do | have any
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el ectronic discovery?" Because half the tine,
probably in that case, it never occurred to them
Maybe it did. But now they have to. Right up
front, it's told if you want to protect this stuff,
you better tell us about it and tell us it's
reasonably inaccessible. You go through the same
battle as you do--

MR, TARRICONE: Wth one exception. | don't
think they should be able to unilaterally declare
that it's inaccessible and then put the burden on
the requesting party to file a notion and then go
through this entire discovery process. It's
two-tier. It is one nore burden

JUDGE HAGY: Don't they unilaterally do it now?
Say "l'mnot going to--"

MR TARRICONE: | think it's a nore
difficult--they have to cone in and prove that it's
undul y bur densone.

JUDGE HAGY: Well, maybe it works different.
But in ny court, when sonmebody clainms sonething is
undul y burdensone, and the other party--they're

required to neet and confer about it and then nove
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to conpel if they can't work it out. Same burden

MR. TARRICONE: Well, it often gets resolved
when they nmeet and confer.

JUDGE HAGY: Wouldn't it happen here, too?

MR TARRICONE: | don't think so because here
it sort of shifts the burden. And just having the
category of inaccessibility gives cover to sonebody
that wants to try to secret away information.

JUDGE ROSENTHAL: M. Bernick, | think you had
a question?

MR BERNICK: Yes. |'ve read through a |ot of
commrents, and | think that your coment is saying
the sane thing, which is that litigation is a
search for the truth. | think the comittee agrees
with that proposition.

If you went back to the period of tinme before
there was significant electronic storage of
informati on and just dealt with an ordinary
docunent case, you represent your individual who's
concerned about cost, one of the experiences that |
thi nk people often reported was that big companies

woul d take di scovery requests, and they woul d say,
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"G ve ne everything that you've got regarding the
design of X or Y or Z"

And they woul d take that very seriously, and
they would say, "Well, I'Il tell you what? Wy
don't you pay a visit to our warehouse where we
store all of our documents? We will diligently
show you all of the different segnments of the
war ehouse where all these documents are stored, and
you can tell us what it is that you want."

And the response, of course, is that, "Wll,
that's ridiculous. | don't have the time or
energy, and | don't have the know edge, really, to
be able to conpel where | should go to get what |
really need. You're producing too nuch that's
useful for the litigation."

And ordinarily, |I think the court is generally
synpathetic to that. That is, that you can't
simply open up the keys to the warehouse. You've
got to do nore to be nore focused on what is really
useful for the litigants.

If here we abandoned the idea of

accessibility--you had a conpany that got a
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di scovery request which nanes the naker of a
certain product--we're such great people. W're
now going to give you all of our back-up tapes.
We're going to give you all of our information
Show up, and we'll invite you in. Wuldn't you
have the same conplaint, which is that that's not
really a truth-seeking effort because there's not
been an effort to weed out what's really going to
be useful for the litigation?

Woul dn't you have the sane kind of problemif
peopl e took seriously the idea there shouldn't be
any limtation that set access, which incorporates
not just cost and burden, but also captures,
think, the idea of what's really useful for the
litigation? Wuldn't you have the same problemif
you abandoned the idea of access, that the
i ndividual plaintiff is really di sadvantaged?

MR TARRICONE: 1'd like to start by hoping
that parties act in good faith. So let's start
with that prem se and that there is not going to be
stone-wal I i ng by producing a | ot of unnecessary

i nformati on.
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I've spent many days in warehouses | ooking
t hrough boxes of paper before it was electronically
stored. And | think your question points out
sonething that's inportant for this conmttee to
consider. That electronic data--you know, what
used to fit in an entire warehouse now fits in a
shoe box. And while it may require searching, it
can be done by sorting and with a conputer search
somet i nes, not al ways.

Now this is called a stick drive. It didn't
exi st when | was at that first conference back in
2000. This holds 1 gigabyte of information

JUDCE ROSENTHAL: Several have shown us. Thank
you.

MR. TARRICONE: But it's anmazing. And the new
i Pod has 60 gi gabytes of information

JUDGE ROSENTHAL: Oh, ny daughter showed ne
that one.

[ Laughter.]

MR BERNICK: But it's also true that that may
be searchabl e, word searchable, but npbst of the

material that we're probably tal king about here
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that's controversial was never made to be word
sear chabl e.

MR. TARRI CONE: When this process started back
in the late 1990s, and there was a | ot of concern
about archives going back 10 years fromthen, you
know, we're noving forward. Today, it's 2005
Information fromthe year 2000 will becone |ess
rel evant every year as we nove forward

And the searchability, the search capabilities,
the storage capabilities will continue to advance.

I don't know how anybody can define accessibility
or inaccessibility, and a couple of people today
have comented that, well, we need to have a
definition. 1t can't be defined because it's a
moving target. And that's why | think it's
ill-advised and just creates another hurdl e.

And again, when it's Goliath versus Goliath, it
doesn't matter because of the nutually assured
destruction practice.

JUDGE ROSENTHAL: It's decepti ve.

JUDGE HECHT: One ot her question. You have not

comment ed on the claw back provision, the
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i nadvertent production provision. Is it
commonpl ace in your kind of litigation for the
parties to agree to that sort of thing or not?

MR. TARRICONE: | have never agreed to that.

JUDGE HECHT: Is that on principle, or it just
doesn't come up?

JUDGE ROSENTHAL: Because you don't have that
pr obl em per haps?

MR TARRI CONE: Because it hasn't been raised
all that often. A couple of tinmes it has. | just
haven't agreed to it. And | have had instances
wher e t hings have been inadvertently reveal ed. But
it really hasn't been an issue in ny practice.

JUDGE ROSENTHAL: Have you dealt with the
presence of such agreenments in other cases? That
i s, have you been advi sed of cases in which there
was that kind of agreement in place, and the issue
was the effect of a disclosure on third parties?

MR, TARRICONE: No. | haven't had that
experience. You know, I'd |ike to coment on Rule
37 before | run out of tinme--

JUDGE ROSENTHAL: Briefly, please. Thank you.
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MR TARRICONE: --if | could? | have rea
concerns about the proposed Rule 37. And in ny
view, and this may be a radical view, | think it
exceeds the authority of this commttee because it
abridges the rights of individuals that have been
developed in virtually every jurisdiction in the
concept of spoliation.

And the concept of spoliation and the renedies
that go along with it, which in sone jurisdictions,
it is a separate cause of action. It is a mnority
view But it is a separate cause of action in sone
jurisdictions.

In alnost all jurisdictions, it gives rise at
| east to an inference. It sonmetinmes can result in
di smissal or default or shifting of the burden of
proof, striking of a defense, striking of a claim
And in nost jurisdictions, it focuses on
r easonabl eness.

What Rul e 37 does to abridge that right--well,
it does two things. First, as | read the rule, an
action has to be comenced before there is any

obligation. And the lawin many jurisdictions is
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t hat when one shoul d reasonably antici pate
litigation froman event or occurrence or activity,
there is an obligation to preserve. And this
changes that. And it nay not be the intent of the
conmittee, but | believe that a plain reading of
the rul e changes that.

The second part of it, though, which I think is
the real problem is that this is a de facto
preservation standard. Any routine procedure is
reasonabl e under this rule. 1|n every court where
I'"ve read a decision, reasonabl eness depends on the
particul ar circunmstances. What m ght be reasonabl e
in one conpany night not be reasonable in another
conpany because of the nature of the business.
Wthin the sane conpany, what m ght be reasonable
under one set of circunstances won't be reasonabl e
under another set of circumstances. And |'ll give
you a coupl e of exanples.

The Federal Aviation Adm nistration, the radar
data fromall the radar facilities. They recycle
the tapes every 15 days. Perfectly reasonable,

unl ess a plane crashes. And |'ve had cases where
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pl anes have crashed, and the data hasn't been
preserved because they were relying on their
standard routine procedure of recycling the tapes.

Now under this rule, | can't do anything about
that because it's established that the routine
practice is reasonable. Under existing law, | have
pretty good spoliation claimin nost jurisdictions,
especially if the FAAis [audio gap], which is, you
know, the case |I'mtalking about.

Now anot her exanple, there's a 1st Crcuit
decision, the Blintzer case, where a man is a guest
at a Marriott hotel, has a heart attack. Hs wife
calls the front desk and asks for an anbul ance to
be sent, and it's quite sonmetine before an
anbul ance is sent. A claimis brought against the
hotel a year or so after. There's a three-year
statute of limtations in Massachusetts.

The hotel had a 30-day purging policy. And the
t el ephone | ogs were purged after 30 days, wherein
would Iie the answer as to how rmuch tinme el apsed
between the nman's wife calling the front desk and

the call being made to the anbul ance conpany. And
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in that case, the court said that nmay be your usua
routine. It may be perfectly reasonable, usually.
But in this case, it isn't. You should have
anticipated litigation fromthis, and | think there
was an inference was the renedy there.

But this rule, as it's witten, establishes a
preservation standard. | don't think it is the
role of this conmittee to give certainty to
corporate Anerica with respect to their
preservation standards. |It's a business decision
that each conpany has to nmake on its own, and they
shoul dn't be given cover of this rule. And | dare
say that | believe this rule will encourage the
adoption of preservation standards that are
i ntended to destroy useful information, information
that should see the light of day in litigation

JUDGE ROSENTHAL: Any ot her questions?

MR. TARRICONE: | would just--let nme just give
you one quote. Franklin Del ano Roosevelt.

JUDGE ROSENTHAL: Is it in your witten
mat eri al s?

MR TARRI CONE: No
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JUDGE ROSENTHAL: All right.

[ Laught er.]

MR. TARRICONE: "Rules are not necessarily
sacred, but principles are." And | would ask that
you keep the focus on, again, that truth-seeking
purpose of litigation. That's a principle that we
really shouldn't |ose sight of.

Thank you.

JUDGE ROSENTHAL: Thank you, sir.

M. Kiker?

MR KIKER 1'd like to thank the conmmittee.
I'"'m Dennis Kiker.

In the interest of full disclosure, | do cone
at this froma defense perspective. | represent
excl usi vely manufacturers and al nost exclusively in
product liability cases. So | do have a vi ewpoi nt
on a lot of the rules.

In the interest of tinme, however, |I'mgoing to
limt my discussion to one particular aspect. |'m
willing to take questions, obviously, on any of the
rules. | do endorse the two-tiered provision. |

do endorse the safe harbor provision. And | think
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as M. Redgrave indicated, | think, personally,
that if these rules went into effect today, it
woul d be a great inprovenent and provide a | ot of
clarity for all of the parties. The case |aw would
develop, life would go on, and everybody woul d
survi ve.

But in the interest of inprovenment and naking
sone detailed improvenents, there is one particular
or perhaps two, but one particular area that
concerns ne. M role is as--the title is nationa
di scovery coordinator, which is a fancy title for a

rat her nundane exi stence. M existence revol ves

around Rule 26, 33, 34, and 36. | respond to
di scovery.

When the need cones, | negotiate meet and
confer. | will file notions for protective order

and | will respond to notions to conpel. That's a
big part of ny job. And so, in dealing with that,
one of the issues that came to light to ne, and
it's based upon recent experience is the provision
in Rule 34 regarding the form of production

I think the issue here is we're trying to
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translate a traditionally paper existence into an
el ectronic existence. And under the paper
exi stence, it was very easy. W produced docunents
in the formthey were kept in the ordinary course
of business, or we organi zed them by request
nunber. But we were dealing with pieces of paper,
so it was very easy.

Translating that into the electronic world is a
little bit difficult, and | think that the
presunptive forns that are proposed by the rules,
absent agreenent of the parties, are problematic in
two respects. First, they don't--they aren't
necessarily the best formof production to nmake the
docunent, the information usable to the litigants.
And second, they don't, at least with current
technol ogy--and | think that future technol ogy may
resolve this in some respects, and it nmay
exacerbate it in others. But they nake it
difficult to provide protections for certain types
of information--proprietary information, trade
secret information, which is another big part of my

j ob.
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And so, let ne start at the beginning. The
form of production not being necessarily the best
form of production. The best thing | can do is
give you an exanple. Certain of ny clients
mai ntain product information in a rel ationa
database. If | want to know about the
manuf acturi ng specifications for a particular
product, they will query the database, produce a
report, and |'ve got a conplete detailed
specification of how that product is built.

If I"'mgoing to produce it nowin the formit's
kept in the ordinary course of business, |'ve got
to produce ny proprietary database, together with
all of the information in it and the interface that
all ows you to query that database. My client wll
have a problemw th that.

If I have to produce it in an electronically
searchable form ny options are pretty limted.
can extract a flat file, which is--inport that into
an Excel spreadsheet, and you can play with it and
use it. But it's certainly not as useful as the

specification itself, printed out on a piece of
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paper or converted to a TIFF or PDF image. But the
rules wouldn't allow nme to do that unless the other
parties agreed.

And | wouldn't want to suggest that parties are
di sagreeable, but |I think we do run into the
situation where parties sonmetines aren't assured
they're getting everything they need. So | think
that we need to have a conpronmi se in there that
woul d allow us to produce it in alternate form

The reason that's inportant secondarily is that
electronic information right nowis difficult to

protect. A lot of the information that companies

produce is necessarily confidential. It nay run
fromcustonmer lists. It may run from confidenti al
pricing information. It could be the fornula to
Coke. | don't represent Coca-Cola, so | can say

that. Some of ny clients, though, do have their
own formulas to Coke that we like to preserve. W
have to redact that information. W have to be
abl e to mark docunents as confidential when they're
pr oduced.

And this isn't just a hypothetical concern.
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have one client in the western district of Cklahona
recently in a lawsuit, was produced a docunent by a
plaintiff's expert that was produced under
protective order fromanother one of ny clients in
a different litigation.

W knew where that docunent came from because
it had a Bates number and a confidential banner on
it that identified the source of that document, the
case in which it was produced. And we were able to
go and seek the appropriate renedies to have that
docunent --parties address the wongful disclosure.
El ectroni ¢ docunents are not that easy to protect.

JUDGE ROSENTHAL: May | ask you a question?

MR KIKER  Yes.

JUDGE ROSENTHAL: Is it your advice to us that
we not attenpt to specify any default that woul d
apply if the parties did not agree and the court
did not order?

MR KIKER  Essentially, yes. | think
providing a default is not a bad thing as | ong as
it's understood that there are potential exceptions

in appropriate circunstances. Absolutely.
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JUDGE ROSENTHAL: How woul d you trigger those
exceptions wi thout agreenent or court order?

MR KIKER | think you'd put it in the rule.
The | anguage that | proposed in the rule would
sinmply have that be--it basically state that if
it's practicable, you'd produce it in the formit's
ordinarily kept in the ordinary course of business
or in an electronically searchable form But in
appropriate circunstances, you may produce it in an
alternate form

JUDGE ROSENTHAL: Wt hout specifying that
alternate fornf

MR KIKER  Well, obviously--correct. Wthout
the rule specifying the alternate form
Absol ut el y.

JUDGE SCHEI NDLIN:  But isn't the way we drafted
it, you don't hit the default unless there is no
agreenment or a court order. So if you know you
don't want the default and you can't reach
agreenent, why not go to the court and say, "Here
are ny circunstances. Here is howl'd like to

produce it in this case. | think we should order
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it." Then it will never be in the default with the
court order at your suggestion.

MR KIKER | think I'"'mtrying to save you some
work on having to decide that decision, to nmake
that decision. | think in the nost--

JUDGE SCHEI NDLIN:  Well, that's there, of
course, so that the parties will agree. Nobody
wants to go to court. So it's to encourage themto
agree that the next step is court, and the |ast
step is default. 1Isn't that the way it's drafted?

MR KIKER | think that's absolutely correct,
and | woul d be one who woul d- -

JUDGE SCHEI NDLI N:  You have protection

MR KIKER | would absolutely--1 endorse the
up-front discussion between the parties to try to
resol ve these issues. |It's been ny experience that
the issues are not always resolved. And it seens
to ne that rather than inmediately going to the
default of going to the court that the parties
shoul d be able to produce the docunents.

We know our docunents. W know the best form

that they're produced. |If | produce them a
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specification, and you know, mnmy opposing party
says- -

JUDGE SCHEI NDLI N:  But your goal may not be to
hel p your adversary. That's where the dispute
ari ses. The adversary may have needs as to how
they want the docunents produced, and you nay not
agree with those needs.

MR KIKER Right.

JUDGE SCHEINDLIN:  All I'msaying is you really
can't agree and you don't want the default, you
could ask the court, explaining why in this case
you have to do it a certain way.

MR KIKER  Absolutely. And | agree. And
that's why | prefaced my comments, saying that if
these rules went into effect today, | could do ny
job. 1 could live with it for the nost part. |
woul d Iike to make the system and the process a
little nore seanl ess so that we don't have to
petition the court every tinme there's a
di sagreenment because there are too often too nany
di sagr eenents.

MR H RT: M. Kiker, how often would you get

file:///C|/FEB/O211rule.txt (178 of 455) [3/2/05 2:36:46 PM]

178



file://IC|/FEB/0211rule.txt

179
to the default? | nean, | guess the thing that |
just puzzle over is, given the extraordinary
inmplications for the costs and useful ness of the
information to the requesting party, why woul dn't
any but an extrenely naive counsel specify the form
of production he or she wants in making a request?

MR KIKER M experience has been that, and
think as tine goes on, as nore and nore parties
becone savvy, so to speak, about the forns of
production and the usefulness of it, | think
justifiably in many cases there is a | ot of
reluctance on the part of the Davids of the world
to accept the Goliaths of the world' s statenment as
to here is what's best for you in this case. And
the reaction then is to say "give ne everything."

I nmean, we've all seen the request for
production that enconpasses a whol e page, and they
say "give me every document.” And in this, and you
know, and they want it in every form and that's
typically the opening salvo when you have these
di scussi ons.

And until you have that rapport, until you have
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that level of trust built up anong the parties, |
think it's going to be difficult in the beginning
to come to an agreenent on all these issues.
think it's a worthwhile endeavor, and | think the
parties need to focus on those issues. But the
form of production is one that | think will be
difficult to agree on until that trust is built up

Alot of the tinmes, | deal with | awers that
I"ve never met. And | deal with them once, and
never see them again because it's an extraneous

| awsuit down in Womi ng or Montana or sonebody.

And 1'Il never see this | awer again. He has no
reason to trust ne. | have no reason to trust him

And so, he's going to ask for everything. |I'm
going to try to--1"mgoing to be reasonabl e,

obviously, and 'mgoing to try to give himwhat he
needs. But | see this running into a probl em

MR. H RT: But even in that situation, you
don't get to the default, do you? | nean, the
requesting party requests sonething in 10 different
forns. You say no. That goes to the court. Then

the court decides. But the default is for the
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situation which there is no specification in the
docunent request as to form and |I'mjust
wonderi ng, you know, why any experienced requesting
party counsel would ever just let the thing get to
that point?

MR KIKER Well, | think oftentimes there is
no specificity in the request as to the form
"Provide ne all docunments related to this product.”
Period. Does that specify the forn? Absolutely
not. If I"'mgoing to interpret docunents the way
the rules tell nme, |'ve got to give you everything
in every formthat it exists. And so, now | have
to go to the default or nmke a judgnment call or
petition the court.

JUDGE HAGY: First, talk to the other side.

MR KIKER First, talk to the other side

JUDGE HAGY: And then go to the court.

MR. KIKER And then go to the court. O
produce it in a reasonably usable format. And ny
experience is | give themthe specification, and
they're satisfied. This wouldn't allow nme to give

themthe specification if they didn't express it
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and they didn't trust ne with that. |[|'ve given
themthe piece of paper. They work with it, and
it's okay. O | gave themthe PDF or the TIFF

One other issue | thought, and this is just a
bit of clarification as to the reasonably
accessi bl e requirenent - -

M5. VARNER. M. Kiker, could | interrupt you
just for a nonent?

MR. KIKER Ch, absolutely.

MS5. VARNER. And | ask you a question, given
that you do national discovery. Sone have
suggested that the issue of burden and expense is
al ready adequately addressed in the current rul es,
and we don't need to be drafting new anmendnents.
In your experience and your practice, how often
have you been able to persuade a court to prohibit
docunent di scovery under the existing (b)(2) based
on burden, expense, and proportionality?

MR KIKER  That would vary, depending on the
jurisdiction and the circunstances, as it probably
shoul d. Mdst cases, fairly regularly. | mean, we

go in, and there's a conprom se drawn sonewhere
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bet ween where the plaintiffs would like to be and
where the defendants would like to be. And there
is a conpromi se drawn.

I tend to think, philosophically, that those
who say this is already in the rules, the
two-tiered approach is there inmplicitly in the
rul es because, as several people have coment ed,
al ready have the argunment that it's overly
burdensome, that the cost is too nuch relative to
the value of the data.

I think electronic information is different
enough fromwhat we are all accustoned to in the
worl d of paper that it is worth nmaking that
distinction now Particularly--and | like the
reasonably accessi bl e standard because of its |ack
of definitiveness, because we don't know where the
technology is going to be in five years. W don't
know what is going to be accessible in five years.

But understandi ng and tipping our hat, so to
speak, to the fact that this is different than the
file cabinet and the shreddi ng box and the

dunmpster. | think Mcrosoft drew that anal ogy very
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well in their coments, and | endorse that.

JUDGE SCHEI NDLI N:  But whatever the technol ogy
is, what woul d nake sonet hi ng i naccessi bl e?

MR KIKER |'mglad you ask that question
Because to ne, the issue really isn't the
information. The rules speak to whet her
information is accessible or inaccessible. To ne,
it's the source of the information which nmakes that
dat a i naccessi bl e.

If I know information exists, sonebody drew an
anal ogy a nonent ago of an old conputer system
where the product specifications are on that
system | know the information exists. |It's
relevant. | think the burden there is probably
affirmative to go and get it and produce it in this
case, even if it's relatively inaccessible. To ne,
the issue here is the source of the data.

The sources being back-up tapes are, you know,
for the nost part, not accessible because they're
not used for business purposes. They're not easily
searched for the type of information we want.

JUDGE SCHEI NDLI'N:  But that could change.
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MR KIKER  That will change

JUDGE SCHEI NDLIN:  That's technol ogy. So that
doesn't really define it. \Wat would make
sonet hi ng i naccessi bl e as the technol ogy changes?
What is the definitionis what I'mtrying to get
at? You think it's the source. Wat does that
mean? Is it too expensive, too difficult to
retrieve? What does it nean?

MR KIKER | think it's alittle of all of the
above, and | don't think that the conmittee is well
advised to try to define accessible.

JUDGE SCHEI NDLIN:  But |I'masking you to try to
understand it. Can't it be back-up tape--

MR KIKER What | can tell you today, | can
tell you today for a particular client, and it wll
differ for different clients, what is accessible to
that particular client. For exanple, | have a
client who has | egacy data froman ol d e-nmai
systemthat is there. They can |oad those tapes
onto a miniconputer. They can translate those
tapes. They can install the software, and they can

get it. It's very time consum ng, very expensive
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Is there relevant information on there? Your
guess is as good as mne. That is the consumate
fishing expedition. Does it nake sense to go get
that? 1It's not really reasonably accessible
because the tinme and the burden and the expense of
getting make it so.

The whether or not it's reasonably accessible
depends to ne, in large part, on what the
information is. If the information is inportant
and relevant and | know where it is, is the expense
that - - because it's expensive to get out of there,
does that mmke it inaccessible? 1'mnot sure.
think that's a difficult thing to define. | think
this is one thing that the courts are going to have
to deal with on a case-by-case basis.

JUDGE ROSENTHAL: Are there any other questions
of M. Kiker?

MR. G RARD: Very quickly. | have one. o
ahead.

JUDGE ROSENTHAL: Rick, go ahead.

PROFESSOR MARCUS: | have a question about Rule

34(a), which | don't think you' ve nentioned. 1It's
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pronpted by what you said about electronically
stored i nformati on being different and al so your
reference to the rel ati onal database production
probl em that you nenti oned.

34(a) proposes to nmake explicit and sonewhat
separate the notion of electronically stored
i nformati on sought through discovery. Do you think
that's a hel pful distinction to nake, and do you
think that a relational database is properly
t hought of as a "docunent?"

MR KIKER That's a good question. | do think
that it is an excellent distinction to make, and
do not, for ny part, consider a relational database
to be a docunent. It is too transient. It is too
epheneral, so to speak. The information changes
too actively.

I think a docunment--and that's why | think it's
important to draw these distinctions in the rules,
to recognize that we're really dealing with
information in a conpletely different formthan
traditionally we are used to it. The docunent does

not change. The docunent does not nove in
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| ocation. The docunment can't be cut up into pieces
and used in different ways.

Whereas data, information, electronic
information, the bits and bytes that nmake up that
dat abase can. And so, document doesn't readily
describe what we're dealing with. And the problem
is we know what we're dealing with today. W know
that what we're dealing with today is vastly
different than what we were dealing with 10 years
ago.

Nobody has a vision of what we'll be dealing
with in 10 years, and | think it's tine that the
rul es recognize that this is a different world.
This is a different environment from a business
perspective and froma litigation perspective.

JUDGE ROSENTHAL: M. Grard, |ast question

MR G RARD: Are the requests that you're
getting evolving, are they becom ng nore
sophisticated? As | would guess that a |ot of the
problemis, fromyour perspective, people are
propoundi ng requests that are based on nodels from

the paper era. And |I'd be curious to know if
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you' re seeing any increase in sophistication on the
part of the requesting parties in howthey're
fram ng the request?

MR KIKER  Ch, absolutely. | think you're
begi nning to get a broader understandi ng anong the
bar generally, both sides of the bar. Both in the
terns of the requests and the quality of the
di scussi ons revol ving around the request as to what
we're actually going to produce.

I"ma big advocate of the neet and confer
That's a big part of ny job because we al ways start
here, armlengths apart, and our goal is to get
somewhere into the mddle so that we get the
i nformati on necessary to resolve the |lawsuit.

JUDGE ROSENTHAL: M. Kiker, thank you very
much for your tine.

M. G eenbaun®

MR. GREENBAUM  Good norning, everyone. | want
to start with explaining the capacity in which
address you, and | hope | don't use up ny 15
m nut es.

[ Laughter.]
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JUDCE ROSENTHAL: Do we have to hear about the
House of Del egates?

MR. GREENBAUM |'mhere to express the views
that are set forth in my letter. That letter also
expresses the views of 50 other individuals who
happen to be all the nenbers of the council and the
Federal Practice Task Force of the ABA Section of
Litigation. They include people who are | awers on
the plaintiff side, |lawers on the defense side,
busi ness | awyers who could be on a plaintiff's side
or defense side, depending on the case. A nunber
of federal judges. However, they've not been
approved by the ABA, and they do not reflect ABA
policy.

Wth that disclaimer, let ne start by saying
believe there is a need to act now, and it is
i mportant to devel op uniform national standards.
think the proposals on the table are excellent, and
I"mvery grateful for the opportunity of hoping to
make sone suggestions to try to make them better

Let me start with early discovery planning.

I"min agreement with the views generally
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expressed. It's a good idea to discuss these
i ssues early. | do have sone concerns, and | guess
the common thread of some of ny conmrents is that
nore gui dance i s needed as to sone of these areas,
and one of themis what happens when parties don't
agree on the proper form of discovery?

I"mconcerned that when you start seeing
routine preservation orders being entered in every
case and that there is a danger that we may have
over broad preservation orders that becone very
difficult to conply with and that beconme traps for
the unwary.

And | give as an exanple, wi thout comenting on
the facts of that case because that's a separate
i ssue altogether, the preservation order cited in
the Philip Mrris case, where in Case Managenent |,
which | presune was entered in sonewhat of a
routi ne fashi on--mybe even ex parte, but | assume
not ex parte--but the preservation order was
preserve all docunments containing informati on which
could be potentially relevant to the subject matter

of the litigation
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Now that, to ne, is not helpful. And it's
basically taking a discovery process that's
supposed to be | awyer-driven and now superi nposi ng
a court requirenment before there is any discussion
of the issues in the case, before the parties have
presumably focused on what they want in the case,
and | think the note should explain that that's not
what we're tal king about.

We shoul d not have broad preservation orders
Any preservation order should be carefully tailored
to the specific issues in the case. And it nay not
be able to be issued right off the bat after the
first conference because, at that tinme, both the
parties and the court may not have a sufficient
under st andi ng of not only the technol ogy and the
systens that are available to the parties, but also
of the issues in the case.

If you have--and | think the goal of this is to
refine the issues so that we're dealing with very
ascertai nabl e areas. So, for exanple, in the
Zubul ake case, those whol e series of opinions were

basi cal | y about one di scovery request, which said,
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"Gve ne the e-mails discussing ne anong ny
supervisors." Now that's very--you can deal with
that. But if you have broad request cases that
tal k about practices of conpanies generally, that's
when you start getting into the preservation
difficulties of how do you deal with all of these
i ssues.

| don't think any preservation order should be
done as a matter of ex parte practice. They should
not be generalized. And | do think, unfortunately,
we are going to be seeing an era where people wll
be posturing to try the spoliation case. And
think it's inevitable. | think we will see that
because, in hindsight, the nbst good faith type of
conduct is hard to stand up if you keep taking
deposition upon deposition and follow every trail
If you | ook hard enough, you're probably going to
find some probl em somewhere

And |'ve already been seeing this happening. |
got a letter recently in a very--class action
against a major institution, where we're on a

nmotion to dismss phase, no discoveries really had
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gone forward on either side, and the letter said,
"I amgoing to be seeking electronic information in
this case, and therefore be on notice that you have
an obligation to discontinue all data destruction
and back-up tape recycling policies."

Now | sat with that letter. Maybe other
counsel may have just said, "I'mnot going to even
respond to that." | responded. But | only took
that as an effort to try to set sonething up for
later that if in tw years fromnow, if we get
there, there has been documents that are not there
and they were on back-up tapes, nmaybe inaccessible
tapes, they said, "We'lIl put you on notice at the
begi nning of the case."

I responded thinking, well, if there's a
legitimate i ssue here, naybe they'd go to the
court. They didn't go to the court. And that just
furthered nmy sense that this was really done just
for posturing.

PROFESSOR MARCUS: |'msorry to interrupt. But
it seems to ne the nost pertinent proposal that's

made is the proposal to add to 26(f) a provision
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sayi ng di scuss any issues relating to preserving
di scoverable information. It strikes ne that maybe
that would be desirable in a case |ike the one you
described. | don't see howit would be
undesirable, and |'mnot sure what rule provisions
you have in mind to solve the problemyou're
descri bi ng.

MR. CGREENBAUM | am seeking a little nore
gui dance on what is the default wi thout a
preservation order in place. Let's assune you
have--and what |'m suggestion that unl ess you know
that particular information is going to be rel evant
to a case and is not available in any other--

PROFESSCR MARCUS: |s this a commrent on
37(f)(1)?

MR. GREENBAUM No. This really deals with the
preservation di scussi on and how you defi ne--

JUDGE SCHEINDLIN: 1s really part of your
question is that if it's two-tier and the materia
is inaccessible, do you still have to hold onto it?

MR. GREENBAUM That's correct, and | don't

thi nk you shoul d- -
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JUDGE ROSENTHAL: Can | ask you a question
about that?

MR. GREENBAUM --as a general rule.

JUDGE ROSENTHAL: Can | ask you a question
about that? Because that was exactly the one
question | wanted to ask you, if | may? |
understand the position and the attraction of
having that as a bright Iine, but what do you do
about a situation--and peopl e apparently di sagree
about how frequently this is likely to arise. But
assune with nme, for the purpose of this discussion
that there is a situation present in which you have
a basis for believing, a good basis for
believing--you as the party holding naterial likely
to be sought in discovery--that the only source of
di scoverabl e information, inportant discoverable
information is on inaccessible |ocations?

MR. GREENBAUM |1've built in an exception to
t hat .

JUDGE ROSENTHAL: How do you do that, given the
| anguage you propose?

MR, GREENBAUM | think you--1 haven't worked
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through the wording, but | think unless you have,
you know, good reason to believe that information
is not available in any other source. And again,
we're all talking about good faith. So I think, in
the general case, you would not have an obligation
to preserve that unless you know, and it could be
shown that you know by the nature of the clains,
maybe by the nature of letters that were witten
putting you on notice, by the nature of discussions
that were had.

Qovi ously, if sonmeone says, "Well, | want this
specific tape that has the e-mails about this
particul ar enpl oyee," and you say, "l don't think
that's accessible.” And then they go to court, and
in the neantime, you allow it to be destroyed,
woul dn't want to be sitting in that chair. So,
obviously, there's some conmon sense here, and it's
all going to be tested by good faith.

But | think there should be a bright Iine that
says unl ess you have that situation, that unless
somebody nakes an i ssue about broadening

preservation to i naccessible data, that you should
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not, in the first instance, have to preserve it
without a court order. And once a court order is
in place, obviously, your conduct is going to be
j udged based on how you conply with that court
order.

And in that instance, the court is going to
want to address the issues earlier rather than
later. There are other issues, however, that a
court may need to defer addressing these issues
until nmore information can be had, maybe even
di scovery on the issue.

JUDGE ROSENTHAL: | think M. Bernick had one
nore question before you go on.

MR BERNICK: |'mstruggling a little bit with
this notion of there being a bright-line test.
Even before el ectronic discovery, again, in an
ordi nary case that involved a significant product
or a significant area of business for a conpany,
the litigation is filed.

I know of very few compani es that had seen
litigation that wouldn't take steps to preserve

docunents that mght be relevant to the litigation
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because of the risk of a spoliation claimand
because of, frankly, the obligation to litigate--be
prepared to litigate in good faith with the
evidence that's relevant. So conpani es every day
of the week have to nake these kinds of decisions,
and t hey' ve made t hose ki nds of decisions wthout
there being a bright-line test.

Now this rule, through the sanction | anguage
that's been quoted, attenpts to provi de sone
further guidance for that decision-making. But to
say that there has to be then a bright-line test
that can be followed really says that we can spel
out by rule what should happen in the whol e, al nost
an infinite range of different kinds of
circunstances that a conpany sees.

I would think that, A if you can't have a
di al ogue with the other side so that you coul d
reach agreenment or precipitate the issue, the
conpany then exercises its judgnent in order to act
affirmatively to preserve docunents that are
expected to be relevant. |f they do a good j ob,

the current |anguage that's being proposed for Rule
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37, that does provide themw th protection.

By doing that, by keeping Rule 37 nonspecific,
you give the latitude to the conpanies in a
tailor-made programthat fits their circunstances
But these problens are not novel problenms. They've
al ways exi sted.

MR, CGREENBAUM | am addressing the
differentiation between not accessible data and
accessible data. Obviously, you have a duty to put
inalitigation hold. Oobviously, if there's
i nformati on on your active systens that is rel evant
to the litigation, you nmust preserve it and not
allowit to be recycled and destroyed. |'m not
sayi ng anything that's inconsistent with that.

MR. BERNI CK: But the accessibility |anguage
that is built into Rule 37 to the extent it talks
about preservation of discoverable informtion,

di scover abl e under these rules would include
consi derations of accessibility. So Rule 37, as
read it, interfaces with the two-tiered structure.

Al that | think you would then do in order to

address the issue of accessibility is to build
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accessibility, your judgnent about accessibility,
into the programor into the freeze that you' ve put
in place. |f you' ve done a reasonable job of that,
then again Rule 37 gives you protection

MR GREENBAUM Well, all |I'msaying is that in
Rul e 37, you should add the word "accessibility."

MR BERNICK: But it's already there because it
tal ks about "discoverable.” And under the new
| anguage that would tal k about accessibility as
bei ng a paraneter for discovery, Rule 37 already
i ncorporates the notion of accessibility, at |east
as | read it. | may not read it the right way.

MR GREENBAUM  Weéll, | just don't think it's
cl ear enough because you're always going to be
judged in 20/ 20 hindsight. And what | ooks
reasonabl e at the beginning of the case, two years
| ater, after many depositions may not | ook as
reasonable. And that's why | think there's a need
for alittle greater certainty, and | suggested a
nmodest change to that by just tying it into the
two-tier system

JUDGE SCHEI NDLIN:  Jeff, one quick question
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that we' ve asked--at |east | have--of many of the
peopl e today. But | know you spend a |ot of tine
on this. Were do you draw that |ine of
i naccessible? 1s it about cost and burden, or is
it something different?

MR. CGREENBAUM  Weéll, | think it is about cost
and burden, but | do think you need to go through
the effort. And | think the definition is pretty
good. | think the Sedona Principles are hel pful
I think the definitions that are in the rule now
about tal king about |egacy data and--

JUDGE SCHEI NDLIN:  But why is that
i naccessible? Can't you be nore concrete? 1Is it
anyt hing other than the cost and burden of
retrieving it that hel ps you define sonething as
i naccessi bl e?

MR GREENBAUM | think it is cost and burden
But that being said, | still think the rules are
not sufficient as it is, and we do need that, very
badly need that two-tier approach.

JUDGE SCHEI NDLIN:  Well, what does it add?

W' ve always dealt with cost and burden. Wat is

file:///C|/FEB/0211rule.txt (202 of 455) [3/2/05 2:36:47 PM]



file://IC|/FEB/0211rule.txt

203
it that we're adding if it's all about cost and
bur den?

MR. GREENBAUM Wl |, because | think we have
enough experience now to generalize. Because right
now what you have is the judges in 93 districts and
however many judges there are and then there are
magi strate judges, all naking their own judgnent
sonetines early in a case before, you know, the
i ssues have been devel oped, before a denonstration
of burden and cost can even be done, as to, "Wll,
I think you can do that. Press a button.”

And | think there's enough learning that's
taken place now that says basically back-up
systens, disaster recovery systens that are not
searchabl e, that are not indexed--

JUDGE SCHEI NDLIN:  But that's going to be
sonet hi ng subject to technology. That can't be
fixed.

MR. GREENBAUM It may change over tine. |
agree with that.

JUDGE SCHEI NDLIN:  Correct. So we can't fix

that in the rules as inaccessible.
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MR. GREENBAUM Certainly today, and | think
you can point that out in the rule that this nmay

evol ve over tine. I think cost and burden is a

good part of the test.

JUDGE ROSENTHAL: Last question, | think

MR CICERO Just to anplify that, it seens
inevitable to nme that it will evolve over tine not

only by technol ogy, but also by judicial decisions.

MR, CGREENBAUM  Yes.

MR CICERO Wich, as they do that, if you get

sonet hing from sonebody in one case, you'll be

citing it in the next case and citing--and that

will take into consideration changes in technol ogy.

If we try to define it too much, then we'll be

restricting what the courts can do or will do with

respect to future--

MR. GREENBAUM | think you' ve done a pretty

good job up until now. | mean, | think the rule as

drafted does a pretty good job with it.

Let me nove on to one or two other areas.

tal ked about--there was di scussion of the form of

production and the default. | think the word
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"default" is really a msnoner, and | think it
shoul d be expanded. Right now, the default is only
there if soneone doesn't request a form and it
gi ves the producer a choice.

Under our existing structure of discovery, a
responder has two choices. Right now, you can
produce sonething in the formit's maintained or in
response to a particular request. | think that's a
useful concept, and the responder shoul d al ways
have a choice, knowi ng their systens, of saying
that this is the formwe want to produce it in.

And the other side can show good cause why that's
not what that person needs.

But whether it's electronically searchable, the
formit's maintained, there has to be sone
flexibility built in there so that the producing
party can do sonething consistent with that party's
systens. And therefore, | would be in favor of
taking out the word "default" by taking that choice
and expanding it in all instances and then letting
the requester say, "Well, no, that doesn't work for

me," and then expl ain why.
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Saf e harbor, there's been a big discussion
about the level of culpability, and there is
concern by many that, well, if you have negligent
spoliation, you could have, you know, bet the
conpany case where you get this atom c bonb type of
adverse inference and that it's not hel pful

And nmy conpromi se on that would be to list the
| evel of sanctions that are avail abl e and specify
the level of culpability required for each one
So, for exanple, you want to have a redeposition,
the judge may say that's a reasonabl e renmedy. You
know, | want to call it a sanction to do if, you
know, certain docunents are negligently destroyed.

On the other hand, if it's an adverse inference
or the striking of defenses or clains, you re not
going to want to do that unless there is sone kind
of willfulness. And I think that's what nost
judges are going to do anyway. But if you put that
inarule, you' re going to give people a lot nore
confort that these systens are not going to be
running away fromthem and that if they act in

good faith, there's going to be sone protection
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Thank you.

JUDGE HAGY: Call it sanction guidelines?

MR. GREENBAUM No, | think you can put it
right now, Rule 37 has a listing of the range of
sanctions. And all you would need to say is, you
know, we woul d not expect these sanctions to be
i mposed unless there is sonme type of wllful ness.

JUDGE ROSENTHAL: | think it was a booker joke.
It's only funny to a small group.

[ Laughter.]

JUDGE ROSENTHAL: Thank you, M. G eenbaum

M. Paul ?
MR, PAUL: Thank you, Your Honor. |'m George
Paul. |'ma practitioner in Phoenix, Arizona.

It's a great privilege to be here this norning. |
have with me M. Mke Prounis from New York City,
and al so M ke Faraci from Navi gant Consulting, and
Professor Gary T. Ford, who is our Ph.D. survey
expert.

Qur testinony is like M. Geenbaunis. | need
to make the statenent that it is not endorsed or

approved by the Anerican Bar Association. But we
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are here as a group of people who work together in
the ABA and its Digital Evidence Project, which is
an interdisciplinary working group that's been
wor ki ng on digital evidence issues for sone tine.

And what we decided to do was to conduct, to
the best of our ability, a scientific survey. And
I"mgoing to ask Mke to explain a little bit about
the survey first and the survey popul ation

MR. PROUNI'S: Thank you very much, George

We were | ooki ng--we were searching for the
voi ce of the unorganized rank and file in terns of
i n-house counsel. And as George says, we wanted to
do that in a scientific manner. | just would note
that we coul d have increased our response rate
consi derably by targeting some specific segnents of
the bar, but we opted not to.

In fact, nost of our respondents were not
famliar with the existence or the details of the
proposed anendrments. So we were hoping to give you
a different perspective perhaps.

These respondents, by and |arge, have post 2000

litigation experience, both as defendants and
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plaintiffs. The 65.5 percent of themeither run
| aw departnents or supervise |lawers within | aw
departnents, and the majority have over 21 years
experience in terns of practice experience. The
majority work for billion-dollar plus organizations
spread across the industrial horizon, nostly
manuf acturing, financial services, transport,
communi cations, and utilities.

And 25 percent of those respondents actually
are nenbers of the Fortune 180. So they're $10
billion-plus organizations. But we felt that as
owners of the ESI and as primary buyers of |ega
services and the ones who will be inplenenting
these rules, it would be interesting to hear their
Voi ce.

MR PAUL: This is spelled out and detailed in
our 60-sonething page prelimnary survey report.

So what we did was survey this popul ation not only
about our perceived policies behind these rul es,

but al so about current practices, what is going on?
Are sone of the things that perhaps you' ve been

hearing in hearings anecdotally, are they really
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real, or are they urban nyths, so to speak?

So one of the principal findings that we
focused on was the concept of the neet and confer
session, the prediscovery neeting, because it seens
to ne like this is one of the keystones of these
new rul e anendrments. Predi scovery neetings, neet
and confer neetings were happeni ng about 25 percent
of the tine in cases where peopl e had
electronically stored information. So they're
happeni ng. They're not happening in every case,
but they are happeni ng.

The interesting data, at |east as we perceive
it, and we've laid it out for the entire world to
review, is that in the cases where people are
meeting and conferring and where they are able to
state, "Yes, | know what happened in those
meetings," "l remenber," or "l have that data,"
there is an ability to agree, a very strong ability
to agree, when perhaps sone of the ganesmanship is
dropped and sone of the coll aboration anong
advocat es occurs.

For exanple, over 80 percent of the respondents
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who had neet and confer sessions about
electronically stored information were able to
ei ther agree w thout any assistance of the court or
with sonme assistance of the court, but not
including a court order. Only maybe 17 percent of
the respondents had to have a court intervene.

JUDGE ROSENTHAL: M. Paul, may | ask you a
question, since you very hel pfully have incl uded
the details of the survey and the survey results.
Coul d you summari ze the | essons that you draw from
your survey results for us as we | ook at these
proposed rul es?

MR PAUL: Yes. | think that as far | think
meet and conference sessions are critical to how
these rules are going to work in the future. |If
they're not taken seriously, there is going to be
sonme probl ens because we have such conpl ex
i nformati on systens. And unless people are
actually trying to discuss themw th one another,
there is really not going to be this search for
truth that we've been tal king about.

M ke, what woul d you al so say as an executive
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summary that we would like to give to thenf

MR PROUNIS: Well, in ternms of the form of
production, we found it very interesting that paper
is still winning out. 46.3 percent of the nost
recent experience, they agreed to produce ESI as
paper. | would note that 30 percent indicated they
agreed to produce ESI as native, and a conbi ned 25
percent agreed to produce ESI in a searchable
format. We specified what mght be called a fat
PDF file, which contains both the inmage and the
text.

So the default formats are being used out
there. Again, the last part of this is TIFF, is
38.8 percent of the respondents are producing in
TIFF. And it suggests that people are producing in
multiple formats.

JUDGE ROSENTHAL: The sane information in
multiple formats?

MR PROUNIS: Yes. That's right.

MR PAUL: On privilege waiver, which seens to
be one of the main areas of concern of the

conmittee, what our finding was is that when people
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tal ked about privilege waiver in advance, they were
likely to be able to have an amicable solution to
it. But when it came up in the mddle of a case
bef ore predi scussion, there was a | ess |ikelihood
of people being able to agree. They started
di sagreeing. They started to claimwaiver. Not
very many courts ruled on waiver. Only one court
uphel d the waiver of the attorney-client privilege.

Now one of our nost interesting findings was
about sanctions, because we're tal king about
spoliation sanctions so nmuch. W found that
spoliation sanctions just aren't conming up that
much, at |east as reported by these respondents.
Very, very few said that they had had it requested
against them Very few had requested agai nst
others, and over 90 percent of the people just said
it had never cone up in their case. W only had
one--well, less than 1 percent of the people had
actual | y been sancti oned.

Sonewhat contradictorily, though, when we asked
people did they think that taking action about

sanctions for spoliation of ESI was inportant,
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everyone seened to very nuch believe it was a very
important topic. But their experience did not show
that this was dom nating the recent cases involving
ESI .

Let's talk a little bit about how el ectronic
di scovery has changed data nanagenent costs.

MR PROUNIS: Right. Unlike five years ago,
when | believe an ABA survey suggested that 84
percent of people really did not have an el ectronic
di scovery protocol, 69 percent of the respondents
here suggested that it's very nmuch front and
center. That ESI was influencing their records
managenent policies.

The survey al so suggests that the archives
appear to be grow ng, corporate archives. Even
t hough people are aware that they can legally
reduce the size of their archives, it seems that
nmost peopl e are not doi ng so.

And ny final point in terns of a high-Ileve
summary is that 69.7 percent of the respondents did
not agree when asked if they settled their nost

recent case to avoid the financial cost of
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el ectronic discovery, which | found a bit
surpri sing.

MR PAUL: 1'd like to go back just very, very
briefly on the data nmanagenent. One of our focused
interviews with one of the acknow edged experts in
this area requested us to inquire of this group
into whether there were either electronic or
cost-effective ways to search for privileged
materials. So | don't have to have just a bunch of
associ ates | ooking through a | ot of paper.

And the response was not really. There really
aren't tools available, all right? And again, the
statistics are laid out in tables in Appendix A

And | think two quick final points. Qur report
shows sone real confusion, and we've heard a | ot of
di scussion in testinony this norning about
reasonabl e accessibility. Qur report showed a | ot
of confusion, maybe not surprisingly so, about
reasonabl e accessibility. For exanple--

MR PROUNI'S: Back- up.

MR. PAUL: --information stored on back-up

tapes. Well, alnpbst 60 percent of the respondents,

file:///C|/FEB/O211rule.txt (215 of 455) [3/2/05 2:36:47 PM]



file://IC|/FEB/0211rule.txt

216
and these are people fromlarge, sophisticated
conpanies, felt that's reasonably accessible, okay?
And so, it sort of--again, this is sort of one of
these things that may be contradicting sonme of the
urban nyt hs.

Now i f you ask theminformation stored on
| egacy systens, well, only 7 percent say that's
reasonably accessible. So that's sonething that's
very much in accordance with what you woul d
intuitively think. But then you get, well, how
about a hand-hel d device? Well, gee, people don't
really know about a hand-hel d device. How about a
| aptop? There is not a consensus.

And so, this whole idea of reasonable
accessibility is problematic, not only in regards
to the legal standard that a court mght apply in
determ ning the burdens of proof and the cost of
production, but also just the understanding of the
general |egal comunity about the concept of
reasonabl e accessibility. |It's a problematic issue
for the general popul ace.

JUDGE ROSENTHAL: May | just ask one quick
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question?

MR PAUL: Yes, Your Honor.

JUDGE ROSENTHAL: And it may be in the
expl anation of the procedure you followed. Wen
you asked these questions, did you provide the
survey respondents with a copy of the | anguage
descri bi ng--of the proposed rule and the
acconpanyi ng note?

MR PAUL: No, we--

JUDGE ROSENTHAL: So it was just a question

MR. PAUL: We tried to just use the words
"reasonably accessible."

JUDGE ROSENTHAL:  Ckay.

MR. PAUL: We did not want to give thema
definition because--and we actually, it was a very
conscious decision, did not want this to be a test
on the rules. W did not want people trying to
gi ve uni nformed qui ck responses to rules. W
want ed them engagi ng in broad policies.

JUDGE ROSENTHAL: Ckay. Thank you.

MR PAUL: The final point is that we did ask
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peopl e--we figured nost people will not have been
expert on the rules. Mst people maybe won't even
have heard about the rules. Truthfully, over 30
percent of the general popul ation and anot her 50
percent said, "Well, |'ve heard about rules. |
don't know anyt hi ng about them"

But we wanted to ask them about what the
committee has identified inits materials as the
i ssues, the areas of concern, the places that
you're folding in new procedures into the rules.
And so, we did ask them about that. And although
people hadn't really been familiar with the rules,
they were really quite supportive of action in the
areas that are being addressed. And that's found
on page 10 of our report, and we've given you sone
exanpl es.

That, for exanple, inadvertent production of
privileged materials, a huge mpjority believe that
this needs to be addressed involving ESI. The idea
of reasonabl e accessibility. Al though people can't
really define it, a very strong majority think, you

know, that is sonething that we really need to
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address. Rule makers need to address that.

So | think that the | esson there is that, yes,
there has been a focus on proper areas. Yes, even
peopl e that haven't even studied up on this believe
that these are areas. They do this all day | ong.

A lot of these people have had over 10 cases.
A lot of them had hundreds of cases involving ESI
and sort of the personal testinobny about this is
that the overwhel mi ng conplexity of the information
systens at litigants now is going to demand a
new -sort of a new age of collaboration, | think,
anong advocat es because that's going to be the only
way that they're going to work through all the
various problems that we have been di scussing here
today--as to the meet and confer, a robust meet and
confer process.

JUDGE ROSENTHAL: Thank you very nuch. W
appreciate all of your effort and your com ng here
t oday.

MR PAUL: Thank you

JUDGE ROSENTHAL: Ms. Carter? DeGenova-Carter.

I"'msorry if | only got half of your nane.
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VMB. DeGENOVA- CARTER:  You got it all out,
frankly, and that happens. Good norning.

JUDGE ROSENTHAL: Good nor ni ng.

VB. DeGENOVA- CARTER: | am here today on behal f
of State Farm and we'd like to thank the committee
for allowing us to cone and give our support and
our explanation and comentary on the proposed
amendnent s.

Let me give you a brief idea of what | do every
day. | amcounsel for State Farm | work in the
litigation departnent, and primarily nmy job is to
handl e institutional discovery. W handle the
di scovery that cones in fromall of the different
jurisdictions that would be involving corporate
docunents, requests for corporate information, et
cetera

What |'d like to do today is give you our
support and our rationale for our position, but
al so give you sone practical illustrations of why
we feel the way that we do about the rules. And
we'd like to address three different areas. The

first being the two tiers of discovery, second
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bei ng cost allocation, and third being the safe
har bor rul e.

But before | do that, | wanted to give you a
little bit of brief background about State Farm
Qoviously, we're one of the larger insurers in the
United States. W do business in all 50 states,
the District of Colunbia, and also in three
provinces in Canada. W have over 69, 000
enpl oyees, over 16,000 agents, and approxi mately
156, 000 active e-nmail boxes.

W send and receive over 5 mllion e-mails a
day, and each of the size of those e-mails is
approxi mately 25 kil obytes. W also have all
different kinds of databases and servers.

As an insurance conpany, we handle clainms. The
majority of those are auto and fire claims. And
for the year 2004, we had 12.7 nillion clains that
we handl ed for our policyholders. Unfortunately,
since we handl e so many of those clains, we're al so
a mgj or user of the court system

Last year, we had for just auto suits over

125,000 auto suits in which we were defendi ng our
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policyhol ders in some court of jurisdiction. For
the fire side of the conpany, we had over 18, 000
|l awsuits that we were defending. And then we al so
have at the end of the year 2004 approxi mately
3,000 suits just against the State Farmenterprise.

So we're looking at currently, right now, State
Farmis involved in over 150,000 | awsuits in sone
jurisdiction or another. CObviously, fromthat
standpoint, we're here to support the rul es because
we think that they give us guidance on how to
handl e this new trend of electronic discovery.

G ven the size and the volume of the information
that we handl e, we get requests for electronic
informati on every day. | see them cone across ny
desk as if it's just the normal course of business.

One thing that we are concerned about is that
the rules retain the overall goals of the '93 and
the 2000 armendnents, which really did a good job
focusing on nmaking sure that parties were serving
meritorious relevant discovery. And we want to be
sure that with these anendnents that the parties

are still doing that, and sinply because we have a
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new topic, electronic discovery, we're not opening
the door for parties to have |ess neritorious, very
over broad di scovery.

And on the first topic of the two tiers, State
Farm supports the two tiers. W think that we need
some type of classification to help us handle the
different types of requests for electronic
di scovery that we get. W mght suggest that, as
many here have today, that reasonably accessible be
more further defined or clarified better. And |
know that it's a very difficult concept, trying to
create a definition for this, this beast of
i nformation.

We do have a coupl e of suggestions, and one
m ght be defining it froma user and searcher
perspective. So maybe a suggestion would be active
or online data that is searchable, using the native
application in which it was created. 1In |ayperson
speak, it would be active online information that
is searchable in the manner in which it was
creat ed.

If we don't want to or the commttee doesn't
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want a specific definition, another idea that we
t hought of was maybe a noninclusive list of factors
that you consider, very simlar to Judge
Schei ndl i n"s Zubul ake opi nion, where there is a
list of factors, such as is this infornation
information that's active? Is it online? Is it
easily retrievable? Is it information that can be
retrieved obviously without a | ot of burden and
with mnimal effort and minimal cost?

Now we understand that that's very difficult to
do, but we think that if we have a definition of
accessi bl e versus inaccessible, it will make the
di scovery process clearer for both sides. Right
now, | think that there is an uncertainty wth what
respondi ng parties have to produce and what
requesting parties are entitled to.

Just as an exanple, in the costs that we do
face searching our active system if we had a
request to search one of our servers for e-mail,
and we have 49 different servers that house all of
those 156, 000 mai |l boxes, and they're located in

four different spots all across the country. One
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request to search one server for 10 terns that a
plaintiff gives us, for search and review, costs
$125,000. We've had to do it, and we've done it
because we didn't know-we didn't have gui dance on
whet her this was accessible information, whether it
was i naccessi bl e.

So we thought, okay, it's been asked for. W
had a judge that said, "Okay, plaintiff, give them
the 10 terms that you want searched on the server,"
and we paid for it. And it--

JUDGE SCHEINDLIN: Can | interrupt? | just had
a question about that, given an earlier speaker.

MS. DeGENOVA- CARTER:  Sure.

JUDGE SCHEI NDLIN: Earlier this norning, we
heard that that may be a matter of shopping. D d
you pay an outside vendor that $125, 000, or was
that in-house?

M5. DeGENOVA- CARTER: This was outside at the
time, and it was done probably about a year ago.

JUDGE SCHEI NDLIN:  So, according to the earlier
speaker, you might have been able to buy that

cheaper ?
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MS. DeGENOVA- CARTER:  Well, yes, maybe we coul d
have. But we didn't know. And at the tinme, you
know, we had about 45 days to conplete it.

JUDGE SCHEI NDLIN: | understand. So maybe it
can be bought cheaper. WMaybe the costs will go
down next year?

MS. DeGENOVA- CARTER:  Yes, exactly. And that's
a very good point. The costs very well could go
down next year, and | know a nunber of speakers
have said and State Farm woul d agree with the fact
that we have to be flexible. But | think we can
still give a definition and be flexible. The
definition that we proposed woul d change with
t echnol ogy.

As a new technol ogy becane available, if your
system coul d be searched in that technol ogy, then
your information would be considered to be readily
accessi bl e, and you woul d have burden to produce
that. And you woul d have the burden to pay for
that, and | think nost conpani es woul d probably
find that to be reasonabl e.

JUDGE ROSENTHAL: Pr of essor Marcus?
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PROFESSOR MARCUS: I n the exanpl e you gave
about the judge's order that you search the server
using 10 terns, how would that be handl ed
differently under Rule 26(b)(2) as it has been
proposed?

M5. DeGENOVA- CARTER:  Current--for us, under
Rule 26(b)(2), right now, that informtion would
fall into an accessible category. So it's--

PROFESSOR MARCUS: When you received a Rule 34
request that included that information, what did
you do in response? And then what happened after
that ?

MS. DeGENOVA- CARTER: Right. Sure. oviously,
what we did is we, first off, objected and said
this is very broad. | think the request was for
any and all docunments that you have relating to
this case. So we served our objections on the
ot her party.

And then they cane back and said, okay, now
that you' ve described to us this e-mail systemthat
| described--which we said, "Wait a second. W

can't go search 156,000 mail boxes. Let us know
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either the parties you think that are involved or
give us nore of a definite definition."

And so, that's when they cane up with the idea,
well, we can linmt it to terns that we think would
be operative in this case. And we said, well, we
woul d rather, obviously, have it restricted to the
parties that were involved. But the judge agreed
that 10 terns, they were relevant terns, that we
shoul d search our system for that.

So what we did was we found the servers and the
mai | boxes that would be affected, and we contacted
our vendors who we woul d use, and we had to do a
search for the 10 terms. Then we had to review all
of the information that we found, which actually
cost a lot nore noney than did the search itself.
And that would be one of the reasons that we woul d
suggest, for cost allocation, a presunption in tier
two for inaccessible information that--a
presunpti on of cost shifting for information that's
not reasonably accessi bl e.

Qovi ously, that presunption would be able to be

rebutted by clear and convincing evidence of the
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need or that this information is relevant and is
avai | abl e.

PROFESSOR MARCUS: |'msorry to press you on
this.

MS. DeGENOVA- CARTER: No, that's fine

PROFESSCR MARCUS: But that sounds a lot Iike
what | woul d expect woul d happen under Rule
26(b) (2) as proposed to be changed.

M5. DeGENOVA- CARTER: It is.

PROFESSOR MARCUS: |'mnot clear on why it's
different.
MS. DeGENOVA- CARTER:  Well, it would be

di fferent because | think we have nore guidance,
and potentially, we may not have had to do that
search. If we could classify that this informtion
was either--in this case, it would have been
accessi bl e.

But | think if it was a different exanple, and
it was possibly inaccessible information, then we
have a whol e other area in which we have another
opportunity to pursue, well, maybe we shoul d

be--maybe we shoul d be defining the scope. Maybe

file:///C|/FEB/O211rule.txt (229 of 455) [3/2/05 2:36:47 PM]



file://IC|/FEB/0211rule.txt

230
defendants need to define the scope further

But right now, as it stands, we don't have the
di vi si on between inaccessible and accessi bl e.
Whereas, for your exanple, it would be the sane.

But in other exanples, it could be very different.
PROFESSOR COOPER:  Can | ask one further
question? You got a |lot of responses searching for
10 ternms. You reviewed it. What proportion of the
material that came up was, in fact, responsive to

the request?

MS. DeGENOVA- CARTER:  Very little. | think
that maybe we probably--five or six docunents.

MR CICERO E-nmmils?

MB. DeGENOVA- CARTER  Mmhnmm  And in
actuality, it's because those terns were used
so--these were very common terns, | should say,
also. So they were used in the e-mails. It was
not a case of here is the requesting parties, all
the information that they want in one e-mail. It
was a very limted anmount of information that was
actual |y avail abl e.

JUDGE HAGY: Did you argue the cost in that
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case to the court, that it was unfairly burdensone
because it was going to cost a nillion dollars and
the sanpl e shows you' re not going to get anything
or - -

V5. DeGENOVA- CARTER: W did argue cost, but we
were still ordered to do it. So we conplied

JUDGE HAGY: So now the reasonably accessible
test, why wouldn't the sanme thing happen? O do
you define reasonably accessibl e as bei ng somnet hi ng
other than cost benefit?

MS. DeGENOVA- CARTER: No. For this exanple,
woul d say that it would be the same results because
it's e-mail and it's active. It would be different
if it were back-up tapes or naybe, for exanple,
some of the other systems we have that we do
mai ntain el ectronic informati on and have record
retention guidelines where sonme of that information
is held for a certain nunmber of years.

So |'ve heard a nunber of people here today
say, well--1 think one of Judge Scheindlin's
questions, well, if you're dealing with back-up

tapes, then nmaybe we never get to that point
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because those woul dn't have the rel evant
information on it to begin with. But if you're
handl ing--if you're not just focusing on the
back-up tapes, |arge conpani es have other types of
systens that could be considered to be
i naccessi bl e.

JUDGE ROSENTHAL: Can | ask just one other
question? How often, in your experience, has it
been necessary for you to restore information from
i naccessi bl e sources in order to satisfy discovery
needs?

V5. DeGENOVA- CARTER  Very rarely. Normally,
we can get the information that we need, that even
the other side feels is responsive, fromwhat we
have and consi der accessible fromthe active
i nfornation.

JUDGE ROSENTHAL: Are there other questions of
Ms. DeGenova-Carter? Yes, sir?

MR KESTER: Just quickly. How typical is this
exanmpl e that you gave us in terns of its cost and
in terms of how often such things happen?

VB. DeGENOVA- CARTER: That's probably an
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atypical exanple. Nornally, what we get are
requests for searching certain individual's
mai | boxes, which we do all of the tine. That would
be the nore typical. Search a few mail boxes,
search a few people's conputers.

W don't have very many requests to restore
back-up tapes or to do searches on all of our
servers. | think once we explain and educate the
courts on what our systemis like, then the court
and t he opposing counsel normally will narrow down
their search.

But for example, we do have requests--|I
received this request last nmonth, and this is from
an ongoing case in federal court in a Mdwestern
state. And the request was the parties wanted
exact copies of all of our hard drives on desktop
conmputers, |laptop conputers, notebook conputers,
PDAs, servers, and other electronic nedia rel ated
to this action from Novenber 1, 2002, to August of
2003.

So they pretty nuch wanted everything that we

had, and we actually had to spend the tine to go in
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and explain to themin court through | aborious

motions this is a very broad request. W can't

comply with this. This would take hours and hours

and t housands of dollars.

And we do have the requests. W had anot her

request where we had to search servers, again, for

certain terns. | think the requesting parties

feels if they give the terms that we want, and we

can go and search them that that won't cost a |ot

of nmoney. Again, it still does. And we did this
search in-house. | think we learned fromdoing it
out - house.

But the search was, again, for--10 seens to be
the magi ¢ nunber--10 terns, for exanple, fraud,
defraud, fraudulent, in a bad faith claim W
searched three | egal dommin servers. It took 537
hours and cost us internally $48,811, and that was
for one request in one bad faith case.

JUDGE ROSENTHAL: Any ot her questions?

[ No response. ]

JUDGE ROSENTHAL: Thank you very rmnuch.

Ms. Coukos? Good norning.

file:///C|/FEB/O211rule.txt (234 of 455) [3/2/05 2:36:47 PM]



file://IC|/FEB/0211rule.txt

235

MB. COUKCS: Good norning. Good afternoon, I'm
not quite sure where we are now.

JUDGE ROSENTHAL: Sorry. It's functionally
nor ni ng, before |unch.

M5. COUKCS: |I'Il accept that. M nane is
Panmel a Coukos. |1'ma counsel to the firmof Mehri
& Skal et here in Washington, D.C. W are a snall
plaintiff's firmthat does conplex and class action
litigation in a nunber of areas. M practice area
is primarily enploynment discrimnation cases.

And | want to focus today ny coments
specifically on the reasonably accessi bl e | anguage,
to just respond to sone of the issues that have
come up this norning. Wth respect to the other
i ssues, you already have some witten coments.

And | will be quite frank with the question
that's been asked of a nunber of witnesses. |
don't usually need to go into | egacy data to
litigate ny cases. However, | believe this rule
change is going to have a big inmpact on ny practice
because | don't see the issues as confined to just

restoring information that is in sone kind of
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| egacy system And let ne explain a little bit why
| see that to be the case

In a surprising nunber of ny cases, there is
sone docunent or set of documents which we refer to
t he shorthand of "managenent know edge." It's the
Power Point to the senior executives or the meno to
the CEO or sone internal reporting about how the
conpany believes they're doing on diversity.
Qoviously, this is pretty relevant information to
our cl ai ns.

In the old days, it would be in sonebody's file
cabi net probably, and it woul d be searched for in
response to a discovery request. These days, it
could be anywhere. It could be on a server. |It's
probably in sonmebody's e-nmail box attached to somne
e-mails about this.

And it nmight not be active. You know, it mght
be sort of the equivalent of the file cabinet.

M ght not have been accessed for two, three, or
four years. But it's not that difficult to get to.
And if we look at what's currently in the rule now,

it's relevant. Let's assunme it's not unduly
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burdensone to get to and that there isn't a valid
cost issue because if that were the case, then
those woul d be the objections that woul d be
pr esent ed.

So, as we've been talking this norning, there
is some other thing about it that means not just
that there should be cost shifting or sonething
el se, but that it's not discoverable. That | can't
get it without satisfying a good cause standard,
which, as we all know, is nore than just rel evance.
There's sone kind of really good reason

JUDGE ROSENTHAL: Can | interrupt you for a
second?

M5. COUKOS:  Sure.

JUDGE ROSENTHAL: Your paper proposes as a
substitute for the standard of inaccessible w thout
undue burden or expense. And ny question is this.
You seemto assunme that it all comes down to a
question of cost shifting. But if thereis, let's
just assune that we have your standard in place,
and a party cones in and says the stuff that you

want, requesting party, | cannot give you without
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spending a ton of noney and spending a ton of tine.

So ny first question is not nerely how nmuch of
the cost of restoration is appropriate to share or
al | ocate, but should there be any requirenent to
produce in the first place? Does your standard
adequately convey that there are separate and
di stinct questions, the first being is production
required? The second being, if so, if good cause
is shown, if there is need, then the question is on
what terns should that production occur?

M5. COUKCS: Sure, and | think that those are
separate questions under the existing rule. Those
woul d be separate questions under the rule as
proposed.

And let ne just clarify, the reason | put
forward sone alternate | anguage is not because
really endorse this concept but because, to be
honest, there is a perception that the decision has
basically already been nade that there is going to
be some change along these lines. And if so, you
know, | propose sonme alterations that | think nake

it alittle bit harder for the other side to have
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recourse to this exception

And |' m concerned about both active data, where
there is sonething that's required to get to it,
and al so data that's sort of--that's really
i nactive because it's not used on a daily basis.
And what we've been hearing, | think, froma lot of
people is that's how they want to define accessible
is howis it used in the business? Is it really
bei ng gotten to on a regul ar basis?

And if it's inactive, but not that hard to get
to, then I"'mjust not sure what this rule is adding
that would really be beneficial. And |I'm concerned
that it actually will be a way to constrain a good
fact-finding process.

You know, what we're tal king about is the
potential evidence in a case, the factual narrative
that will deternine whether the clains success or
fail, whether the defense succeed or fail. And you
know, there was sone discussion of what are the
limts? And the limts, | think, are cost and
burden and, frankly, relevance--all of which are

already in the rule that we have
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And to start tal king about how often is it used
on a daily basis, if there is no cost issue and no
burden issue and rel evance is satisfied, then that,
to nme, is cutting back on the fact-finding process
in an inappropriate way. You know, |'ve done
legislative drafting in the early part of mny
career. | never wote sone | anguage wit hout
meani ng to change sonething that was already in
pl ace. And so, that's why you're hearing a | ot of
concerns fromthe plaintiff's bar.

You know, mny |aw professor, |ike many |aw
prof essors on civil procedure, would say sonething
like, well, I'"lIl give you all the substantive | aw.
You give ne all the rules of procedure, and |']I
beat you every tine. And the interplay of
subst ance and procedure here, | think, particularly
on these class action cases, is that | have to show
that ny class action is nmanageable, that there are
commmon i ssues.

If there is a centralized database of
information that isn't that hard to get to that can

be produced to ne that we can use to litigate the

file:///C|/FEB/0O211rule.txt (240 of 455) [3/2/05 2:36:47 PM]



file://IC|/FEB/0211rule.txt

241
case, in sone ways, that concedes sone aspects of
manageability of the case. And | think that's the
reason why we're running into a |l ot of resistance
to producing that information or claimng that it's
really hard to work with, really expensive, and |I'm
just worried about witing into the rule yet
another basis to withhold it.

I think that was the main issue | wanted to
bring forward. | don't if there are any questions.

JUDGE SCHEI NDLIN:  Can | ask a quick question?

M5. COUKGCS:  Sure.

JUDGE SCHEI NDLIN:  If this framework were to
stay, what would you expect a party to do in terns
of designating or identifying that which they say
i s inaccessible? Wat wuld you hope they woul d do
so that you woul d understand their clainf

M5. COUKCOS: Well, | hope that the rule would
be understood and applied to require sonme kind of
good faith determ nation about accessibility before
it's sinply identified--and | explained in ny
witten comments why |'m concerned about that

identifies |language--and to tell ne about why it's
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i naccessi ble. And this happens already.

You know, | have conversations with people
about, "Yes, you know, we converted our database
six years ago, and we still have the old tapes, and
here is what we think is on them" And usually
1"l say, "You know what, | don't think |I need it.
I don't think | need it right now. Let's start
wi th what we have al ready, and you know, maybe it
makes sense to preserve it, and if we have to get
there, we will."

But the nore information that | can get up
front about why it's inaccessible, what the issues
are involved in getting at it and, as | think Ms.
Stewart explained, to test those assertions in a
meani ngful way, the nore likely it is we'll be able
to actually to just resolve it without having to
cone in.

But just to echo another point people have
made, this whole idea that |'ve got to nove to
conpel every single tine, that's really troubling.
That's not anywhere in the current rules or

practice, you know? It's sonetines we nove to
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conpel. Sonetinmes it's frequently a protective
order notion. But again, usually, we have sone
basis of information to proceed.

And you know, as witten, that's not really
necessarily part of the process. And naybe it wll
evol ve through a ot of litigation of this issue,
but it would be nuch better to clarify those
responsibilities up front.

JUDGE ROSENTHAL: Are there other questions?

[ No response. ]

JUDGE ROSENTHAL: Thank you very nuch.

And our |ast witness for the norning session,
M. Nelson? And I'll caution you in a way that |
did one of the earlier witnesses. No pressure, but
you're all that stands between us and | unch.

[ Laughter.]

MR NELSON: |'mmindful of that, Your Honor
I"malso mndful that the afternoon session is
supposed to start pronptly at 1:00 or earlier. So
I will be brief, and | certainly understand if you
all defer questions in light of the lunch period.

Thank you for the opportunity to provide ny
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comments. |I'mwth the Phil adel phia-based |aw firm
of Nelson Levine. | practice in conplex
litigation, defending consumer class actions.

| attended a nunber of conference on this
matter, including the Fordham conference. You may
renmenber me. | was the one with the crutches, if
you renenber the one attorney hobbling around?

JUDGE ROSENTHAL: It |ooks like you' re doing
better.

MR. NELSON:. | have done better, yes.

There's been a |l ot of comentary that there is
no need for rules and the rules we currently have
work well. | don't think there's any need to
rehash it, since it's been covered so well by the
comrittee note and your report as to the need for
sonme ki nd of gui dance.

But | can share with you that a lot of this
gui dance i s necessary not just as we enbrace
litigation, but corporate America needs that
gui dance on how to act on a prospective basis. And
absent that, there is not a uniformor nationa

standard that we all can live by. And that causes
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undue expense, in and of itself, to err on the side
of cauti on.

I amin favor of a two-tier approach with
respect to Rule 26(b). In reality, | see howthis
works is not an enpty notion practice, as has been
suggested, but a respondent will respond that they
have sone di scoverabl e docunents and then wll nost
likely assert that there is the possibility of sone
reasonably inaccessible data just because the
process to go and find that data, in and of itself,
woul d require the exhaustive search we're trying to
avoi d.

If the plaintiff feels after--or the requesting
party feels after having seen what has been
produced and havi ng seen that objection based upon
the reasonably inaccessible aspect to this, then
the plaintiff sinply has to file a notion which
doesn't sound, according to these rules, |ike
there's an awful | ot of grounds to contest, and
then that would go before the court.

I don't see that being a very difficult notion

practice to adhere to, either by the attorneys--
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JUDGE SCHEI NDLIN:  Let me just ask you, though,
to contest your claimof inaccessibility, say
you're the party raising the accessibility.

MR, NELSON:. That's right.

JUDGE SCHEI NDLIN:  Now to contest that, aren't
you goi ng to engage in expensive discovery so that
the requesting party can prove in the end that it's
actual |y accessible? How could they prove it
wi t hout di scovering your entire system and the
difficulties of retrieval and the cost, et cetera?

MR. NELSON: Well, that challenge only cones
out like the red flag in an NFL football gane.

JUDCGE SCHEINDLIN: | don't know what that
nmeans.

MR. NELSON: The requesting party--okay. Well,
it means that you get to contest the referee's
ruling onit, onacall. | don't want to make this
too long. W're just--1'ma Phil adel phia Eagl es
fan suffering fromthe effects of the Super Bow .

Be that as it may, the way | see this working
out is that the reasonably inaccessible data is

defined in very broad scopes, but hopefully with
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enough detail so that sonebody can really
conprehend the inaccessibility of it. At that
point, plaintiff, having read that--or requesting
party, having read that, will buy it or not buy it.
And then, only then, if they don't buy it, then it
moves forward before a hearing before the judge.

JUDGE SCHEI NDLIN: I nvol ving the discovery?

MR NELSON: Involving the discovery.

JUDGE SCHEI NDLIN:  So how nuch woul d you have
to disclose to substantiate the inaccessibility
cl ai n?

MR. NELSON: Well, hopefully, in order to have
made that objection that it was reasonably
i naccessi bl e, you woul d have done a good faith
effort to describe, well, there is sonme | egacy
data, or there's back-up tapes. That there's a
I'ikelihood that there is sonme data there that nmay
conport.

JUDGE SCHEI NDLIN:  Well, that's not enough
Woul dn't you have to show why it's inaccessible?
Not just that it's |legacy data, but there is sone

difficult in getting it to you?
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MR, NELSON. Certainly, and it's going to
depend upon the circunmstances. There's about nine
different circumnmstances that are put in the
proposed comm ttee notes right now that tal k about
the different aspects of inaccessibility. And
woul d submit to you that nost of those are going to
be the grounds for why this data is inaccessible,
but it's going to be determ ned by the
ci rcunst ances.

So, for instance, one of ny clients is a |arge
i nsurance conpany. They buy ot her insurance
compani es routinely. Those insurance conpanies
have conputer systens. They are no | onger
functional. And even the IT people that ran those
systens are no |longer available. And in order to
read into that system they're going to have to buy
technol ogy to reconstruct the ability to read and
then learn what's there. | think that would
certainly qualify as inaccessible data.

The fact that data is routinely destroyed as a
matter of back-up systens to deal with

catastrophes, | think that would certainly get into

file:///C|/FEB/O211rule.txt (248 of 455) [3/2/05 2:36:48 PM]



file://IC|/FEB/0211rule.txt

249
the real m of inaccessible data or reasonably
i naccessi ble data. And | think those kind of
descriptions woul d adequately be laid out in this
position before there's even a contest by the party
that's responding to the discovery request.

But keep in mind there's also going to be sone
docunents produced at the very same tinme. And so,
the requesting party is going to be able to see
what they al ready have, and they're going to be
able to see what the potential is for naybe getting
sonme additional documents or data they don't need.

Wth respect to the identification process,
which you're getting to, | think there is sone
vagueness with that. | respectfully suggest that
that be nodified in some way so that parties aren't
required to produce what is tantanount to the
equi valent of a privilege log. That, in and of
itself, would require an exhaustive revi ew of data
that they normally wouldn't have to review.

Wth respect to the second phase, if despite
the fact the showi ng of inaccessibility, the court

orders the data to be evaluated by the requesting
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party, | respectfully suggest that the cost of that
shoul d be presuned to be the requesting party's.

JUDGE SCHEI NDLIN:  Can we just go back one
step?

MR, NELSON:  Sure.

JUDGE SCHEI NDLIN:  What is your view on the
preservation of the inaccessible?

MR NELSON: Well, that's an interesting
question. But if | can get to that when we dea
with Rule 37, if that's okay, for the sake of
ef ficiency?

Wth respect to the concept that there is going
to be unscrupul ous conpanies putting data into the
i naccessi bl e category, the courts al ways have the
ability to sanction bad faith conduct. And in the
real world, what's going to happen is if a
respondi ng party overplays that card, the sanction
is available, and there's no reason to be worried
about corporate Anerica hiding the ball. | just
don't think that's going to happen. It does happen
fromtime to time, and you fol ks are wonderfully

adept at dealing with it.
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Wth respect to 37, this rule as it's witten,
in ny opinion, is somewhat not workable. There are
two sections of this that grant safe harbor
protection, the first of which says the party took
reasonabl e steps to preserve the information. The
second steps is it results fromthe failure of the
routine operation of the party's systens.

Well, if the systemis designed to have a
routine del etion--not destruction, deletion--then
how can a party take reasonable steps to stop the
routine? 1Isn't what we're really tal ki ng about
here avoi ding the cost of stopping the routine
del etion of data that is generally unnecessary?

And so, fromny perspective, this rule should
be witten, "A court may not inpose sanction under
these rules on a party for failing to provide
electronically stored information del eted or | ost
as a result of the routine operation of the party's
electronic information systemunl ess the party
intentionally or recklessly violated an order
issued in the action requiring the preservation of

the information."
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There's been some tal k about whether or not it
shoul d be a negligence standard or it would be a
reckl ess standard. | echo the sentinents that have
been expressed that, right now, spoliation of
evidence is really about intentional or reckless
conduct. It's not about negligence. There is no
reason to take what is an already conplicated
subj ect and sonehow put negligence as the issue as
opposed to what is already spoliation of evidence
i ntentional and reckl ess.

Wth that, I'll take any questions if you have
any.

JUDGE ROSENTHAL: Are there any questions? Go
ahead, M. Bernick

MR. BERNI CK: |'ve asked a nunber of people,
and | guess |I'munder the same pressures and
operate under the same risks.

JUDGE ROSENTHAL: | didn't even have to say
anyt hi ng.

MR. BERNI CK: But a nunber of people have
comrented on the interface between the proposed

change to Rule 37, the doctrine of spoliation. Al
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that Rule 37 really talks about is Iimtation on
the ability to inpose sanctions under the rules.

So | mean, as you read Rule 37, do you believe that
it really displaces spoliation? And part of that
also is, is spoliation law prelitigation or during
litigation?

You can make an argunent that once you're in
litigation, the standard shoul d be not sinply good
or bad faith, that you have an affirmative
obligation to take steps to preserve evidence. And
then it's nore appropriate that the standard not be
based upon a subjective, but rather on a nore
obj ective test.

MR NELSON: Don't you have affirmative
obligations to take reasonabl e steps, not every
possi bl e step you coul d possibly inmagi ne?

MR, BERNICK: But that's what the rule spells
out, a reasonabl e standard.

MR NELSON: Exactly. So if you violate the
reasonabl eness, which is now a question of
negli gence, aren't you tal king about a higher

i ssue, which is reckless or dishonest conduct? |
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negligent--1 mean not negligent. You can be not

negli gent and satisfy reasonabl e.
MR. BERNI CK: You can be non-negligent--

MR. NELSON: Let ne try to phrase it a

different way. Wth respect to the reasonabl eness

practice, you can be reasonable and still be wong.

You have a right to be wong and still be
reasonabl e.

JUDCE ROSENTHAL: Even us. That's true
That's true

MR. BERNICK: Isn't that appropriate?

MR NELSON: Well, sure. But fromthe

st andpoi nt of spoliation, | think in this

situation, since there's so nuch data and there's

so many potential mistakes, | think it has to be a

reckl essness or a di shonest conduct. W are

tal ki ng about systens that routinely do this as a

matt er of good housekeepi ng.
JUDGE ROSENTHAL: Thank you, sir.

MR. NELSON: Thank you

JUDGE ROSENTHAL: We very nuch appreciate your

file:///C|/FEB/O211rule.txt (254 of 455) [3/2/05 2:36:48 PM]

254



file://IC|/FEB/0211rule.txt

255
time. Forty-five minutes? That's pushing it, but
we do have a lot to get through before the
afternoon. So we will resume in 45 minutes. Thank
you.

[ Recess. ]

file:///C|/FEB/O211rule.txt (255 of 455) [3/2/05 2:36:48 PM]



file://IC|/FEB/0211rule.txt

256
AFTERNOON SESSI ON
[1:47 p.m]

JUDGE ROSENTHAL: We're going to begin with M.
Socha. Good afternoon.

MR, SOCHA: Thank you, Your Honor. Menbers of
the committee, thank you for this opportunity.

I would like to start--there are three points
I"d like to cover, if possible, during the tine
available to me. First is the question of
reasonably accessible. Second is an issue of form
or forns of production. And then, finally, if
there's time, possibly some discussion about the
back-up tapes because we al ways seemto be com ng
back to back-up tapes.

Under reasonably accessible, there have been
questions throughout the day of how one goes about
defining reasonably accessible. | have a npdest
proposal for you here. 1've got a set of five
factors to consider when thinking about whether
electronically stored information truly is
reasonably accessible. |'ve categorized them as

type, form location, ability, and effort.
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For type, the question | think is, is the
informati on of a type that the producing party
routinely and knowi ngly uses or that a reasonabl e
organi zation or entity in the shoes of that person
or organization would routinely and know ngly use?
So an exanple of that would be the text of a word
processi ng docunent. People who are creating word
processi ng docunents work with and expect to see
the text.

The netadata generally is not sonething that
nost users expect to have there. Many of them
don't even know rmuch of the information that
follows al ong hidden with a word processing
docunent. However, if it's soneone who does
routinely use and make use of that information or
an organi zation that does, that changes things. So
first is the type of information.

Second is the form Is the information being
sought in a formthat's consistent with the formor
forns that are routinely and know ngly used by the
respondi ng party or the producing party or, again,

woul d reasonably be used? There, an exanple woul d
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be information from as used earlier, the exanple
of a relational database system an enterprise
dat abase system where nmost of the people in the
organi zation and the key people perhaps in the
organi zation nmake limted use of that data.

They know how to put it in perhaps, using a
limted set of forns or approaches. They know how
to get it out inalimted set of reports. Wat
they don't know i s anything about the other 4,523
tables of information in that systemor how to get
at that or get out of it. And it may well be that
there is not anybody in the organization who, with
the expertise available and the tools available to
that person, can readily get at that infornation.
Yes?

JUDGE ROSENTHAL: Is it your advice to us, M.
Socha, that we put these factors in a rule or that
we draw attention in the notes to these kinds of
considerations or that we use the term"reasonably
accessi bl e" and have the Manual for Conpl ex
Litigation and case law fill in these details?

MR SOCHA: | would leave the rule the way you
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have it formulated now. | would use the term
"reasonably accessible." | would suggest
considering putting | anguage of this type into the
notes to help better explain what is nmeant by
reasonably accessible. And with these five areas,

I have tried very hard to stay away fromtying them
to today's technol ogy and today's technol ogi ca

probl ens because, as you' ve heard over and over,
those are changing, and those will continue to
change.

JUDGE ROSENTHAL: Go ahead.

MR. SOCHA: Putting this in the Manual for
Conpl ex Litigation probably isn't the right place
for it because these factors can apply and these
i ssues apply not just in conplex litigation, but in
| ess conplex litigation as well.

The third factor is location. Were is that
informati on actually stored? |Is it, once again, in
a location that is knowi ngly and routinely used by
the party or that you woul d reasonably expect the
party to knowi ngly and routinely use? O is it

sonmewher e- yes?
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MR CICERO Let nme interrupt you there, if |
may, because | was waiting to see how often the
word "routinely" would come up

MR SOCHA: Quite a bit. But we can take it
out.

MR. CICERO This had conme up earlier in the
day in one formor another, and |I've been puzzling
over that because--

JUDGE ROSENTHAL: Frank, would you talk into
the m crophone?

MR CICERO |I'msorry. 1've been puzzling
over your use of the word "routinely" and others
who have used sinmilar terms. Because it seens to
me that--well, | start to think about, you know,
the ol d days, when you had things stored in salt
m nes and that, or wherever they were. And

probably a lot of the things--the material that was

stored there was not routinely available. It
depends on how you define "routinely." But it was
not routinely available. It wasn't kept for use in

the daily course of business or anything el se, or

it wouldn't have been out there. 1t would have
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been in soneone's office.

But neverthel ess, you routinely had to go
search in those places if you had docunent
requests. Wiat do you nean, is that a necessary
term or is it too restrictive?

MR, SOCHA: It's not a necessary term It may
not even be the best term Here is what | nmeant by
it, and I'mnot sure what others nean by
"routinely,” but here is what | was thinking of. I
was thinking of the type of activity that you
engage in as a matter of course rather than one
where you have to sit back and say, "Ckay, now how
do | do this? How do | take care of this?"

So it's not so nuch a question of frequency,
not that use of routinely. But routinely instead
as an indication of matter of course rather than
exception.

MR CICERO So salt nmines would be routinely
under that definition--

MR, SOCHA: Salt mines could be routinely under
t hat .

MR CICERO --if you send people out there
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fromtinme to time to get stuff?

MR SOCHA: That's right.

JUDGE HECHT: And just to follow up on that,
and it mght be different for different people?

MR SOCHA: It nost certainly will be different
for different people. So, again, it may not be the
best word for this, by any nmeans. But | figured
I'd suggest sonet hing.

Online servers nost |ikely would be an exanpl e
of locations where people routinely go for
information, but | wouldn't ook at this factor in
isolation. 1'd look at it in combination with the
other factors.

Back-up tapes or, rather, disaster recovery
back-up systens--because not all disaster recovery
systens use back-up tapes--may be a location that's
not used on a routine basis to get the information
back. It may be something that's used on a routine
basis just to get information in.

I can go into back-up tapes a little nore now
or come back to that after | get through these,

whi chever you woul d prefer.
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JUDGE ROSENTHAL: | think it mght be hel pfu
if we got these five factors out and then noved on
fromthere.

MR SOCHA: (Okay. Fourth is ability. And the
question there is whether the producing party has
the hardware, the software, and the expertise to
gain access to this informati on or whether they've
got to find soneone or sone organi zation that can
get at this information that they don't, once
again, knowingly and routinely go after

One exanple there is that nost of the conpanies
that | have seen that need to produce el ectronic
files have a pretty good handl e on how to produce
an individual's PST file or the file that's used to
store outl ook e-mail messages and rel ated things.
That's generally a fairly straightforward
proposition, and there is often sonmeone within the
I T departnment of the organizati on or soneone
simlar to that who can get that file, get it to
the attorneys. The attorneys can go through the
review and then get it onto the other side.

If, however, it's a situation--and | think
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these are unusual situations, by the way--where
it's necessary to get a forensically correct copy
of the hard drive of a conmputer, it's generally
going to be unlikely that a conpany is going to
have on staff soneone who has the training, the
experience, and the equi pnent to do that correctly.
They' Il have to turn to outside resources.

Finally is effort. And | haven't heard a | ot
of direct discussion today about effort. But it
seens to ne that the effort required for the
producing party to gain access to and produce the
requested informati on ought to sonehow be
proportionate to the magnitude of the dispute. So
that there shouldn't need to be $125,000 or $125
mllion worth of electronic discovery effort
required to deal with a lawsuit where there is
$50, 000 at i ssue.

JUDGE ROSENTHAL: Is effort cost and burden?

MR SOCCHA: Effort is the closest to cost and
burden. | tried to isolate it, calling it effort
here, instead of cost and burden, because | think

all of these--type, form location, ability, and
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effort--can be considered as cost and burden
factors.

Those were the five factors that | thought
m ght be useful in hel ping explain or describe
what's nmeant by reasonably accessi bl e.

The second point | wanted to cover--unless
there are questions about that--is form of
production. And | think what | want to bring up
here ought to be relatively uncontroversial. |
think it's just one of those things that has
managed to slip through the cracks al ong the way.

The rules, as they are drafted, and the notes,
as they are drafted, right now tal k about a form of
production. And in sone instances, a form of
producti on makes sense. But that's not universally
true.

If I ama producing party and | have
electronically stored information to provide to the
other side. It's relevant. [It's not privileged.

I mght have, as an exanple, e-nail nessages, word
processi ng docunents, spreadsheet files, and

informati on out of a large rel ational database
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system If | had to choose a single form of
production, all that information had to be produced
in the same form-PDF or TIFF or native--1'd be in
trouble, to a certain extent, and the requesting
party probably would be in trouble as well.

If | decided to hand it all over in native
form that would be fine in a way for the e-mail
messages, the word processi ng docunents, and the
spreadsheet files, at |east as far as the
requesting party goes, because they ought to be
able to open and work with those. But if | hand
them over a large Oracl e dat abase, chances are
there is not a single thing they can do with that.

Simlarly, however, if | convert everything to
paper or quasi-paper, PDF or TIFF, that can be
useful for some of the nmaterials, but it poses its
own problem Any single formmnm ght be problematic.

So | suggest revising both the rules and the
notes to say instead and tal k instead about forns,
plural, of production rather than a form singular
And in ny witten materials, |'ve got a suggestion

for |l anguage to consider using in the notes to talk
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about that further. Questions on forns of
producti on?

The third area then that | wanted to address
was back-up tapes because there is so nmuch
di scussi on about back-up tapes. W seemto be
obsessed wi th back-up tapes these days. They are
not going awmay froma long tinme to cone. Yes?

PROFESSOR MARCUS: |'msorry | was slow on the
upt ake there. But regarding form of production,
34(a) as presently proposed to be changed says the
request may specify the formin which
electronically stored information is to be
produced. And then in the absence of that, 34(a)
says a responding party nust produce the
information in a formin which it is ordinarily
mai ntained or in an electronically searchable form

If those two were pluralized, that would
address what you're tal king about?

MR SOCHA: That woul d address what |'mtal king
about. | think it would help as well, though, to
have some comentary in the notes to explain what's

meant by that difference because it would be so
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easy for people to slide right over a plural versus
a singular there. Yes?

JUDGE ROSENTHAL: I n our note, in the |anguage
that says that parties only have to produce in one
form would you suggest that we clarify that to
make it clear that the sane information only need
be produced in one fornf

MR, SCCHA: That nmkes sense. VWhat |'d be
concerned about is disparate types of information
having to be produced all in one form trying to
force everything into a single container

JUDGE ROSENTHAL: Thank you.

MR SOCHA: We seemto be obsessed these days
wi t h back-up tapes, and back-up tapes are not going
to go away for quite some tinme for two reasons.

One, they're not going away in the business world,
the world of people who use back-up tapes. First,
organi zations, especially |large ones, have enornous
investrments in their back-up tape systens. They
have got huge nmachi nes that have robotic arns that
move tapes around, pull them out of one slot, nove

them over, stick theminto another slot. \Very
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conpl ex, very expensive systens.

And they're going to be reluctant to throw
those out, even if there is sonething better
avail able. They're going to wait until the pain of
continuing on with what they have is far greater
than the pain of replacing it all. And for many,
that's not going to happen for sone tine.

Second, the people who nake tapes and tape
back-up systems don't want to see these systens go
away. So they are working very hard to nake them
run faster, to allow nmore information to be stored
on the tapes, and, to the extent they can, to make
it easier to get the information off the tapes.

Third, we're tal king about litigation, and
litigation is |ooking at what happened in the past.
So even if a conpany gets rid of a back-up tape
systemtoday, it's likely for sone period of tine
to still have sone tapes sitting around.

Back-up tapes and systens, |'ve heard people
tal ki ng about these as if they're all the sane, but
they're not. They can differ enormously. 1'l

give two exanples, which I think highlight the
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chal l enges of dealing with them and | think I'm
done with ny time after that, if |'m guessing
correctly.

A sinple systemis a single server that has a
dedi cated tape drive attached to it. And each
ni ght, sonmeone puts a tape into that machine, and
that tape copies the contents of the entire server
That tape then goes offsite for maybe 90 days,
comes back, and is rewitten again. That's the
si nmpl est extrene.

There, if you have a tape and you have a
machine sinmilar to the one you were starting wth,
you can restore the information at sone cost off of
that tape onto the conputer.

At the other extrene, you have the robotic arns
and the silos. The npbst inportant thing, though,
is you' ve got what's called a nmany-to-nany
rel ati onship. On the one hand, you've got nany,
many back-up tapes being created each night. On
the ot her hand, you have many, many servers where
that information is comng from And there's a

conputer systemor a series of conputer systens in
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bet ween that nmake these two things work.

Any one tape could have information on it from
multiple--3, 5 10, 15, nore--different servers.
Any one server can have information on nmultiple
different tapes. |It's designed that way to all ow
the organi zations to get as rmuch information copied
of f those conputers in as short a tinme as possible
and get them on the tapes.

Everyone who uses those systenms and has had to
restore information fromthemrecogni zes that the
systens are not designed to allow information to
flow easily the other direction. It can be a very
arduous process. And even the best of absolute
di saster recovery scenarios call for 48 hours for a
massi ve restore of a system which, by the way,
doesn't tell you, for litigation purposes, anything
about what's on those tapes.

So there's a huge range of conplexity with
back-up tape systens.

JUDGE ROSENTHAL: Are there questions?

M5. VARNER. Could you address M. Rosen's

comment this norning that it's not very expensive
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to deal with back-up tapes? | don't know if you
were here this norning.

MR, SOCHA: | was.

MS. VARNER: But we had a comment that that
cost had been driven way down, and it was that you
could find vendors who could do it quite cheaply.

MR SOCHA: If you are tal king about my first
exanple, that is, for the nost part, true. |If you
have a single back-up tape that is a whole copy of
a server, you can get the information restored off
that back-up tape generally at a cost of anywhere
froma few hundred to a few thousand dollars. At
that point, you have not yet |ooked through that
information in any way. You have just recovered it
of f of that tape and put it onto a conputer.

However, at the other end of the spectrum this
can be an enornous problem There's an
organi zation I'mwrking with right now, a conpany,
a defendant in a series of lawsuits that has been
under a preservation order to hold all back-up
tapes not fromall of their systens worl dw de, but

froma significant nunber of them
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In the past roughly eight nonths, they have
spent just in order to buy new tapes, new tubs in
which to put the tapes so they can be transported
fromthe data centers out to the storage
facilities, labels for the tapes and rel ated
items--in the past eight nonths, they've spent just
shy of $6 mllion. That's just for the tapes.
That doesn't tal k about the noney spent in
additional time on the part of their people to
order new tapes, open up the packages, renove all
the packaging material, |abel the tapes, initialize
the tapes so the systemcan read them put themin.

Al of this is just to get the information on
the tapes. There are--1 don't even know off the
top of ny head the count for the nunber of tapes,
but it is an enornous nunber. |If you needed to go
there and start pulling information off those
tapes, and that's one of those many-to-nmany
systens, you can't identify a single tape as one
likely to have the information you're |ooking for,
not the way di scovery requests are posed.

JUDCE ROSENTHAL: M. Bernick?
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MR SOCHA: The cost they've paid to save those
tapes is nothing conpared to the cost they woul d
have to pay to try to actually find information on
those tapes. So there's no one answer to this.

MR. BERNI CK: Part of the problemis that when
you get into preservation orders, they ask that you
preserve all copies of back-up tapes. By their
nature, fromday to day, if you back up daily will
be identical copies, in large part, of the day
before. So an awful |l ot really depends upon
getting a dial ogue going, would you agree?

MR SOCHA: Yes.

MR. BERNI CK: So that people understand that a
little word |ike "copies" has enornpus inpact when
it comes to preserving back-up

MR SOCHA: | agree, and | think the nost
i nportant thing you're doing with the rules here is
encouraging the attorneys to talk early and tal k
often and talk a | ot about these issues. That's
going to go a lot farther than anything else is to
hel ping with this. There is also the perception

often that lawers are doing a lot of electronic
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di scovery now. | don't think that's true

| hear two very different stories. Wen | hear
what folks fromlaw firms say publicly, | get a
very different story fromthe one I hear when | go
into their offices, we close the doors, and they
tal k about what's really going on. Even in the | aw
firns that are the nost advanced, including sone of
the ones that hold themsel ves out as having
el ectronic discovery practice groups, it is only a
m nuscul e, for the nobst part, percentage of the
| awyers who actually are involved in any fashion in
el ectroni c di scovery.

That is, | think, why what you're doing here is
so inportant and why the portions of the rules that
tal k about talking early and often are so imnportant
because they hel p hei ghten the awareness that,
sooner or later, this is what all these |awers are
going to have to be dealing wth.

JUDGE SCHEI NDLI'N:  Just one quick question on
the formof production. Wat do you think about
our proposed default? |If there really isn't an

agreenent or an order, do you |like those two
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categories or don't like then? Wuld you prefer
usabl e forminstead of searchable? Have you
t hought about that default?

MR SOCHA: |'ve thought about it, and |I have
conflicting thoughts about it, of course.

JUDGE SCHEI NDLIN:  We all do.

MR, SCCHA: O course. On the one hand,
think it is potentially a very useful approach to
try to force the parties to deal early on wth what
the formof production will be. | think that's a
good idea. The problem| see is if you are talking
about a default form of production, then what do
you nmake that default form of production,
especially if you get into an arena where you have
forns of production rather than a form of
production? | think you' re stuck

I think you try your best to encourage folks to
talk early and often. But dictating a form of
production probably is going to create nore
probl enms to sol ve

JUDGE SCHEI NDLIN:  Wbul d you take it out?

Woul d you just--
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MR, SCCHA: | would take the default form out,
but 1'd still try to have the | anguage strongly
encour age di scussion very early and very often.

JUDGE SCHEI NDLI N:  Thank you.

JUDGE ROSENTHAL: If there are no other
questions, thank you, M. Socha.

MR, SOCHA: Thank you

JUDGE ROSENTHAL: M. Hacker and M. Wchna?

MR HACKER  Good afternoon.

JUDCE ROSENTHAL: Good afternoon.

MR. HACKER  Thank you for allow ng us to cone
toget her before you and offer our opinions. M
nane i s Danon Hacker, and |'mthe president of one
of the | eading forensic conpanies in the country.
I"'mhere today with ny business partner and chief
| egal officer of our organization, Don Wochna.

And hopefully, we're going to try to paint a
somewhat different viewpoint on the changes to the
rul es than what sonme of the |arge organi zati ons may
be posturing.

As an organization that hel ps parties invol ved

in disputes get to facts of the matter by exam ning
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the information that's on conputer systens,
i ncluding both the visible and invisible
information, | believe we have a uni que perspective
on the proposed changes.

We use forensically trained attorneys conbi ned
with highly conpetent and trained conputer
investigators together in conputer analysis teans,
whi ch kind of allows us to bring both the technica
aspects of an investigation together as well as
some of the |egal perspectives.

Fol Il owi ng nuch of the existing case | aw, such
as Sinon Property v. nySinon, and Antioch v.
Scrapbook Borders, we've been able to set out
protocol s and procedures that allow us to have a
| ot of success in lowering the cost of discovery
for our clients as well as shortening the
ti mefranes.

Because we've taken an approach like this and
our approach and tools are very neutral, we're
of ten appoi nted as an independent, and we're
wor ki ng both sides of the cases and really hel ping

to becone truly a nonadversarial discovery
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appr oach.

W' re happy that as much thinking and work has
gone into the proposed changes. And for the nost
part, we believe the conmittee has those right. W
do have a few itens that we do have concerns with.
And upon revi ew of those coments provi ded by
others during this public comrent period believe
sonme of the facts have been at best exaggerated and
at worst may be misrepresentative. Specifically,
we' re extrenely concerned about the | anguage
surroundi ng reasonably accessi bl e.

Today, many conpanies try to hide behind a
pretense that data has been del eted--data that has
been del eted and/or renoved from systenms or is only
available in the | egacy systems and back-up tapes
is not reasonably accessible. They offer a variety
of reasons, which we've heard today and through the
comrents, why they should not be discoverable,

i ncludi ng burden, associated costs, and the fact
that data is not generally accessed by the
corporation. During our tine today here, I'd like

to show that that just isn't the case.
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We'd like to show that the problens and issues
that are being rai sed may have been probl ens three
to five years ago, but are routinely disappearing
and becom ng very accessible today. Technol ogy,
even in the past two years, | have seen nake some
dramatic changes in this area, and they' ve help to
i mprove efficiencies and help | owering those costs.

Technol ogy is going to continue to inprove.
I'"ve heard that several tines today. Therefore,
feel that we shouldn't be going about meking the
rules to address today's problens or that are going
to solve technology that's going to be here even in
the very short future

Next, 1'd like to dispel this inmage that the
seem ngly inaccessibl e data--yes?

PROFESSOR MARCUS: Am | understandi ng you
correctly to say that in the very near future,
there is going to be nothing that is inaccessible?

MR HACKER. No, | think it's got to be | ooked
at on a case-by-case basis.

PROFESSOR MARCUS: Wbul d the standard

reasonably accessible be a way to look at it on a
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case- by-case basis?

MR HACKER  Well, that depends. | think that
the definition of reasonably accessible has to be
carefully | ooked at. You know, fromthe standpoint
of what is on a conputer and what is on conputer
systens, the tools that nost people may have today,
one woul d say, you know, is not reasonably
accessi bl e--but that sonme people even know about.
But the tools that are out there, do exist today,
and there is nore coni ng.

I nmean, |'ve seen a tremendous nunber of
compani es that have junped into this arena, both
froma service standpoint as well as fromthe
st andpoi nt of offering new tools and software, that
are going to be out there to help bring nore
accessi bl e.

That's going to kind of lay into ny next point,
which is, you know, to talk about the cost and kind
of dispel this truth that nuch of what has gone
on- -

PROFESSOR MARCUS: |Is that a profitable

activity, providing those tools?
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[ Laughter.]

MR HACKER: | would assune that it is, or they
woul dn' t - -

PROFESSCR MARCUS: There is an el enent of cost
in accessing this data using those tools?

MR. HACKER: Yes, but | would say that that's
relatively low. | nean--yes, go ahead.

MR WOCHNA: If | could interject just quickly,
| believe your observation is correct. |In the
future--actually today, nothing is inaccessible.
It's a matter of noney.

But in the future, if the rule is drafted
properly--and just as a former alummi of the
University of Chicago, |'ve been practicing 22
years. |I'mvery sensitive to the econom ¢ analysis
of law, make sure we get the burden on the right
side of the party to induce people to incorporate
the technol ogy properly.

If you wite the rule correctly, then as the
technol ogy shows up, so that even the nost
difficult stuff today to access will become

cheaper, will becone easier to access, that wll
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only occur if sonebody has got the inducenent to
buy that technol ogy.

JUDGE ROSENTHAL: So we should wite the rule
to tell a conpany that if it's a choice between
i nproving health benefits for their enployees or
getting cheaper technol ogy to recover information
that might be useful in litigation sone day, they
ought to choose the latter?

MR WOCHNA: It's never that Hobson's choice,
t hough.

JUDGE ROSENTHAL: | appreciate that. | was
trying to make a point.

MR WOCHNA: No. In fact, you shoul d--

JUDGE ROSENTHAL: O raise a question

MR WOCHNA: | don't think the committee need
dictate the purchase of technology at all. The
conmittee sinply needs to do what we try to do in
the common | aw, what we try to do all the time, and
that is to place the burden of incurring the cost
of discovery upon the party that is best able to
i ncorporate the technology to drive the cost down.

Which, in this case, would be to tell a
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produci ng party that you have to produce docunents.
You have to produce themin the forns, et cetera,
that are being requested unless you can cone to
court and show that the docunments are not
accessible. | wouldn't say for reasonably
accessible. | would say you have to show they're
not technol ogi cally accessi bl e.

JUDGE ROSENTHAL: At all or--

MR. WOCHNA: | think, ultimtely, you would
start at all because if | were the plaintiff, |
woul d say, well, what if | could do that? |In fact,
Danon and | have di scussed on a coupl e of
occasions, and we don't have an answer to this yet.
But it would be great to have a kind of gam ng
solution that if the plaintiff says, "I can recover
your docunments for you off of your systens for X
nunber of dollars using conmputer forensics."

And the defendant says, "Well, that's crazy.
We can't do it in-house for anything | ess than
mllions." There's got to be a way for the
docunents to be produced, and sonebody to incur the

risk that the docunments can be produced and
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recovered in that econonmic fashion, as the
plaintiff is indicating.

And we get put into that situation frequently
when we're called into court, and we testify what
we're going to do, howw're going to do it. And
if the court says they only want to spend X nunber
of dollars doing it, we'll do it for those nunber
of dollars.

But that's the technology that's avail abl e
today in cases. There is going to be nore
technol ogy tonorrow and nore two years from
tomorrow. And in 5 or 10 years, we'll all |ook
back at this and go, wow, why were we ever so
worri ed about back-up tapes or |egacy systens?
Because there are conpanies out there right now
trying to solve those problens, but they're only
going to solve themif somebody is out there
willing to buy the solution.

MR. KESTER. Both of you are just saying that
what's reasonable is going to change. 1Isn't that
what you're saying?

MR, WOCHNA: What's technol ogically accessible
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is always going to change. Wat's reasonable is
going to be a function of one plaintiff's attorney
saying this is reasonabl e, defendant's counse
sayi ng absol utely not.

And our concern is that the standard--you' ve
got two big areas that we're nost concerned
about --the standard not be a way for people to hide
behi nd the standard and not disgorge rel evant data
that's really inportant.

Wiile it may be true you're never going to find
on back-up tapes del eted stuff, because it never
gets saved to a back-up tape, it's absolutely not
the case that at the bottomend of the pyram d,
where your nost distributed conputers are at--you
start imagi ng your |aptops and your PCs and your
deskt ops, et cetera--as you go through the process
of recovering data, that is where you're going to
find deleted data and i nstant messages and things
that were comunicated to one another that never
made it to the back-up tape, never made it to the
server.

And if the defendant's got the ability at that
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point intinme to say to plaintiff this stuff's not
accessi bl e--Mcrosoft's conents have gone so far
to say that the deleted stuff on a hard drive ought
to be rendered--ought to be considered not
accessi bl e because it was deleted. Well, that
woul d be--that would be a horrible thing to happen

In cases of theft of intellectual property,
where your CFO or your mmjor sales person has |eft
and taken with them your custoner list, and you're
now trying to prove the custoner list is being used
i mproperly by a conpetitor. He didn't |eave behind
a meno that says, "Here is where | left all the
stuff.* He tried to do as nmuch as he could to
di sgui se what he had done. And that's exactly what
we do is we find all of that information. W never
find it--excuse ne. W very rarely find it in
active files.

And if the defense capability or, rather, if a
defendant is enhanced in their ability to prevent
access to that information by naking it nore
expensi ve or engaging people in a lot of notion

practice to get to that data, | think your rule is
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going to do a disservice

JUDGE ROSENTHAL: Are you describing a
situation in which good cause could be shown for
obtaining that information and required its
producti on?

MR. WOCHNA: Yes. But, again--yes, that's
true. But even under your proposed rule, it seens
that we've got at |east one additional notion
practice than what we've got at the present tine.
Alot of tines we can run in and support a TRO or a
request for a prelimnary injunction based upon an
anal ysis of 20, 30, 40, a couple hundred conputers
inthe client's system showi ng here are the
conputers we've al ready | ooked at.

We're one week into this litigation. W' ve got
to stop X, Y, and Z from doi ng sonet hing nefarious,
et cetera. Here is the data we've found on our
computers that evidence the fact sonething went to
our conpetitor, and we expect we're going to find a
whol e I ot nmore when we get to the defendant.

Now it seens to ne that we run in early on

W' ve got sone notion practice to start with., It
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strikes me that as part of those types of cases,
these rules are going to invite a |lot nore notion
practice as defendants in a knee-jerk reaction are
going to say, "Active data, here it is. | won't
even give you the netadata. | won't even tell you
when the file was created because that's mnetadata,
and our people don't use it all the tine."

So you have to rely initially on the witten
docunent. And if you think this July 25th docunent
was actually created in May, well, then you're just
going to have to file a notion to try to get that
informati on out of us. And we're just going to go
down this path. 1 think, ultimtely, we're going
to get there, but |I'mjust concerned that you're
going to have a trenendous nore notion practice
involved. W're going to show up as experts in al
of that, | assune.

I did not nean to junp all over that.

MR HACKER. A lot of that actually goes to ny
second point, which is that | believe that the
comput er forensics has been, in some senses,

m scl assified as being this heroic effort that
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peopl e have to go through to get this. And
al though we |l ove to have that as kind of |abel that
we' re sone kind of special "walk on water" kind of
people, rarely there is no heroics going on in this
i ndustry.

The tools, | have to tell you, comng from an
I T background and being in an I T departnent, that
every I T department is called upon on a daily basis
to recover files that have been inadvertently
nodi fi ed, that were previously deleted. Go back
and- -you know, the back-up tapes and that. They're
usi ng some of the sane tools that we're using.

It's available out there, and they're doing it
today. And this is not heroics that, you know,
that's happeni ng.

JUDGE HAGY: That being so that everything is
reasonably accessible, so what's wong with calling
it reasonably accessible?

JUDGE ROSENTHAL: Shoul dn't you change your
conpany's nane?

MR, WOCHNA: To?

MR HACKER: To?
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JUDGE HAGY: Reasonably Accessible? My | nake
a conment, Professor Marcus? Wat would you
substitute for reasonably accessible or just take
away the concept and assunme everything's
accessi bl e?

MR. WOCHNA: | think you ought to assume
everything is accessi bl e unless sonebody shows you
it's not.

JUDGE ROSENTHAL: So is your proposed standard
one that's simlar to what was suggested earlier
that instead of reasonably accessible, it would be
somet hing |i ke inaccessible w thout undue cost and
bur den?

MR WOCHNA: That would be fine. That woul d
fine. And that would be--you know, a lot of tines,
| do a lot of semnars, et cetera, and I'l|l get a
whol e bunch of attorneys initially thinking to
thenselves that in litigation, the first thing you
do is you grab back-up tapes or you grab servers.
Because in their minds, they' ve got the
distribution of data in the defendant in the shape

of a pyramid. And they're thinking to thensel ves
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as the data gets consolidated as we go up the
pyram d, to the server layer or to the back-up tape
|l ayer, that's where I'"'mgoing to find good stuff.

We do a fair amount of tinme trying to educate
attorneys that they really ought to consider
grabbing the data at the nost distributed |evel,
which is the area where people have got their PCs,
their laptops, et cetera, by identifying--as we
were tal king about earlier this
nor ni ng--identifying who's involved in this
litigation, who are you going to call as witnesses.

If you've got 200 or 300 people, then you' ve
got 200 or 300 conputers. |Imaging those conputers
first and then doing a sinultaneous anal ysis on al
that stuff first, you may find you never need to
get to the back-up tape side. You never need to
get to the server side, and you never need to get
into these fights about whether or not the data, as
you chase it up this distribution pyramd, it's
going to get nore costly, and it's going to get
more difficult to receive it.

And yet, curiously enough, the stuff you may
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ultimately want isn't there anyway because it never
got saved going up the chain. |It's soneplace in
unal | ocat ed pl aces on | ower | evel conputers.

JUDGE ROSENTHAL: M. Bernick, last point.

MR. BERNI CK: How do you reach agreenent on who
those 200 people are? And won't the plaintiffs in
the case insist that that decision should not be
made up front, that it should await their receipt
of organization charts and their conduct of
deposition discovery to determne who is really
i nvolved in the case?

MR. WOCHNA:  Yes, | would agree with that. |
think plaintiffs, and if they're trying to figure
who's involved, initially we recommend a 30(b)
deposition to try to figure out who in the
organi zati on does what, where does this data get
di stributed, and how does it work? Who's involved
inthis matter?

And then as that cones out, the nice thing is
as that conmes out, you can then grab those
computers as they come out. You create clones of

them in effect. And you keep adding clones to the
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case. And you keep on searching, and that can be
done- -

MR. BERNI CK: But when do you do the search?

MR, WOCHNA:  You can do the search--you can do
the search even as clones are being added and then
keep on kicking back rel evant data as the case
grows. And that searching process is done
electronically. Nowlet's make it clear. It's
done electronically, using software to drill down
through this stuff and find in this nyriad nmass of
informati on the things that are rel evant to that
particul ar case.

JUDGE LEVI: Including any attorney-client
docunent ?

MR. WOCHNA: In fact, on the flip side, we
absolutely do. W absolutely help the attorneys
find the stuff that ought to be preserved. And
then the protocols, by the way, for all this, and
these aren't ours--Sinon v. nySi non, Playboy
Enterprises-- these are all protocols set up by the
federal courts that we think are excellent cases.

Antioch v. Scrapbook Borders. Absolutely excellent
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cases.
JUDGE ROSENTHAL: Well, since you didn't talk
fast enough.

[ Laughter.]

MR, WOCHNA: | just love this area. | do
apol ogi ze. | am nore than ani mated.
JUDGE ROSENTHAL: Well, in that case, you are

in a group of people who share your enthusiasm
Thank you very much.

Ms. Mddleton? Is Ms. Mddleton here? There

she is. I'msorry. | didn't see you. Cood
af t er noon.
MS. M DDLETON: Good afternoon. | want to

thank you for this opportunity to talk to you and
thank you also for all of your work.

I"mstrongly in favor of having these rul es,
and | tried to look at themrecently as if | hadn't
been invol ved, watched everything as it devel oped,
and tried to inagine reading these rules fromthe
perspective of soneone, a judge or litigant, who
may not know everything that you all know. And a

couple of things junped out at ne that I'd like to
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tal k about.

The first one was that--and getting back to ny
desire for these rules, | thought maybe be carefu
what you wi sh for because one of the things that
concerned me was there seens to be perhaps a
suggestion that there should be nore court
preservation orders. And |I do have one story in ny
coments, and | also want to correct a conment. |t
says--this was w shful thinking--that Cl GNA
conpani es may have several |awsuits pending at any
one tine. That's several hundred | awsuits pending
at any one tine.

But in a case not long ago, the plaintiffs went
to court and gave the judge what appeared to be
probably a very reasonabl e order, supported by a
nmotion that cited the Manual for Conpl ex
Litigation. And the judge signed the order, ex
parte. And basically, the order would have
required us to informall of our 37,000 enpl oyees
that they nmust not alter, delete, nobve, change, do
anything with any data related to--this is related

to our health care business--anything related to
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health care clains. 1t essentially would have shut
down our business.

And we were faced with the situation of, in
essence, ignoring a court order and being in
contenpt for a period of time, and it was a
significant period of time before we could get
bef ore the judge.

So after that experience, and | do think that
there are nore judges who are signing preservation
orders without the knowl edge you have and inclined
to err on the side of overinclusiveness, who nay be
signing a preservation order with no concept of the
real-life inplications of these. So to the extent
the notes could reflect that preservation orders
are not necessarily the norm and if they are
entered, they should be very narrowWy and carefully
tailored to require the preservation of very
specific data, perhaps |ocated in specific places
because, again, it can be very burdensone on a
| ar ge conpany.

But also | have a concern that the litigants

are going to be rushing to court and involving
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judges in discovery disputes nore and nore because,
as they read these, if the safe harbor goes
through, they're going to say, "Well, I'mgoing to
get an order right at the beginning so that I'm
going to get the court to sign this order." So
these fact procreations or whatever the other side
is, | can get sanctions against them So | would
encourage a note to reflect that.

I am concerned with the phrase that party need
not produce--the party need not provide discovery
of electronically stored infornmation that the party
identifies as not reasonably accessible. | would
ask that you consider just taking out that |ast
phrase there and just say "a party need not provide
di scovery of electronically stored information that
is not reasonably accessible.” That, to ne, is the
corollary to that you normally provide the
docunents and the information that's reasonably
accessible and that's been asked for

And then on notion by the requesting party
demonstrating the need and the rel evance, the

respondi ng party nust show that the information is
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not reasonably accessible. Oherwise, the way it's
worded, |'mconcerned that in initially responding
to the typical first request for production,
| --maybe some judges would say | have to create a
privilege log or sonething akin to that.

O sonme judges m ght expect ne to list all the
pl aces, or plaintiffs or requesting party, all the
places | didn't think to | ook, which sort of is an
impossibility because | didn't think of it. O
just basically create a road map for the other
side, if they choose to, to harass ne in terns of
di scovery.

If I list and | didn't check the Bl ackBerrys
and the honme conputers and the three | aptops of
these 85 peopl e who m ght possibly have
di scoverabl e, you know, relevant infornmation,
that's exactly what the other side is waiting for,
and then we're mred in discovery disputes and back
before the judge. So | am concerned about this
term "specifying."

JUDGE ROSENTHAL: Professor Marcus?

PROFESSOR MARCUS: How do you deal with that
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ki nd of probl em now?

M5. M DDLETON: What | do nowis | turn over
the docunents that woul d appear to be responsive
and that | could find and that | could know about.
The ot her side cones back and says, you know, "W
think that you didn't give us the follow ng thing,
or did you check with the laptop or the Bl ackBerry
of your CEOC?" And then | say, "No, | didn't. Here
it is." O "That's ridiculous. I'mnot going to
get--1 didn't check all ny back-up tapes. No, I
didn't." And then we're off to the races.

PROFESSOR MARCUS: kay. So one thing I'm
getting at is it sort of sounds |like you are saying
you are opposed to the change to Rule 26(b)(2)
because it's going to make your life harder?

M5. MDDLETON: No. |I'mnot saying that. [|'m
saying that | think that we will end up in
burdensome notion practice and involving the courts
nore often than we have now.

I think, ultinmately, what we want to do here is
have, nunber one, clear rules. And they may not be

rules | like. But if they're clear and | can tel
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my client what to do, fine. And nunber two, give
us rules that will allow the parties to police
ourselves to some extent, so that we're not
draggi ng each other into court.

And again, as in-house counsel, primarily what
I want to do, knowi ng that 95 percent of ny cases
or nore are going to be settled, is | want to get
to the nmerits, and | want to get the cases settled
qui ckly, efficiently, cost effectively, and not
spend mllions of dollars on discovery disputes and
turni ng over docunents that are not rel evant,
restoring back-up tapes that don't have any
materials that really nmake any difference in the
case.

JUDGE ROSENTHAL: May | ask you one question?

MS. M DDLETON: Yes.

JUDGE ROSENTHAL: How frequently have you found
it necessary to restore data from |l egacy or
back-up, or whatever the case may be, in order to
be fully responsive to discovery?

M5. M DDLETON: |'ve not gotten that far. |

could see it comng in a couple of cases, quite
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frankly. You sonetinmes enter into the economc
decision that this case, it's not an $80 mllion
case. It's $1 mllion case. 1'mgoing to settle
it, even though | don't want to, because it's going
to cost me a mllion dollars to restore, review, do
the privilege review, get a human bei ng who
under st ands what we're turning over

So we have engaged in sonme restoration of
back-up tapes for other reasons, and | know how
expensi ve and burdensone it is. But |'ve never had
to turn it over in litigation. But it's not to say
that they haven't been asked for.

The other concern | had was the | anguage as
saying that the requesting party could specify the
form | would ask that you consider changi ng that
to request the formof production. | think that's
what you're saying is that they can request what
form but using the term"specify" to me makes
it--suggests that they should be the ones who get
to determ ne what the formis, as opposed to the
parties together.

They can request the form The parties get
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together and discuss is this really the formthat
you want? Is it native format? |Is it PDF? What
isit? Sol think that the term "specify" gives a
little too much |l everage to the requesting party,
when a very perfectly reasonabl e production, usefu
production coul d be sonething other than what the
requesting party has "specified."

You' ve asked a couple of times today, |'ve
noti ced, about this whether when we tal k about
reasonably accessible, all we're talking about is
cost and burden. And | guess at the very end,
perhaps that's all we're tal king about.

But when you do have hundreds of |awsuits
coming in, and | think what |'ve seen in al npst
every lawsuit is the initial conplaint is overly
broad. And there is no downside for the plaintiff
or a requesting party to be overly broad at al
ti mes because the only--the only downside for them
is that some of their clains get disnmssed. Sone
of their requests get denied. But they have no
incentive to be narrow.

Whereas on the producing party side or the
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defendant, | nean, there are plenty of incentives
for us to be reasonable. We will be sanctioned or
what ever else if we're not reasonable in how we
respond. And again, we can get sonme of these
clains in an overbroad conplaint, and | disniss
perhaps after several notions. But as these rules
stand, when the conplaint comes in, if it's an
overly broad conplaint, you're, in essence, under
an obligation to preserve, although what we tal ked
about is produce--preserve everything that m ght be
di scover abl e.

And di scoverable is to be interpreted broadly
under the rules. So we're not necessarily limting
ourselves to what might be naterial or rel evant.
It's pretty much everything. And so, what |I'm
finding is | get these overly broad conplaints, and
these would be RICO clainms, various class action
clains. They're extrenely broad. The first
anended conplaint cuts the case in half, but in the
mean tine, |'ve already had to shut down things,
tell people they have to preserve things, the

back-up tapes, suspend them
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So, again, if we can cone up with an incentive
to have the requesting parties be sonmewhat
reasonabl e, and one of those incentives, obviously,
woul d be a presunption of cost shifting built into
the rules that could be overcome by a show ng of
need, relevance, and if it's unjust to shift the
cost. But without that presunption, |I'mnot--I
don't think that nmany judges will necessarily give
adequat e consideration to what the cost m ght be.

And again, large corporation, yes, we have
plenty of nmoney. But hundreds and hundreds and
hundreds of |lawsuits cone in, and you end up
settling cases that really shouldn't be settled and
for increasingly |arge anounts.

It used to be what a nui sance val ue was 20, 000.
Now a nui sance val ue nmi ght be 500, 000 because of
el ectroni c discovery. So anything you can do in
there to take into account that there are very few
incentives to the requesting party to be narrow
with their requests at the outset would be nuch
appr eci at ed.

I also had a few tweaks, tal king about native
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format. | have a concern about what appears to be
a suggestion that production in native format woul d
be the preference, and | think other w tnesses have
tal ked about it. But it's, to me, | wouldn't want
to suggest--the rules to suggest that that's the
favored format. You can't Bates stanp it. You
have authentication problens. You have difficulty
at depositions and trials with native format.

And | woul d al so recomrend changi ng searchabl e
to usabl e or saying searchable or usabl e because
you had a | ot of--and technol ogy i nprovenents
not wi t hst andi ng, you're going to, | think, always
have certain kinds of information you've produced
that's not going to be searchable. Perhaps it's
audi ot apes or graphic displays or whatever. So
usable, to nme, would al so enconpass that kind of
t hi ng.

On the Rule 37, safe harbor. | think a safe
harbor is necessary, but |'mconcerned that the
safe harbor as witten is | ess of a safe harbor
than perhaps already exists today. You talked

earlier about spoliation law, and there is always a
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degree of cul pability considered when you get to
spoliation. But |I'mnot sure that there's any--the
way this is worded, that there is any show ng of
cul pability required here.

And | woul d encourage--1 like the--M. Nelson's
formul ation or something akin to it, which is a
court should not sanction a party unless the party
has recklessly or intentionally allowed rel evant
and material information to be | ost or destroyed.

JUDGE SCHEI NDLIN:  Are you tal ki ng about any
type of sanction or just the ultinmate sanctions of
di sm ssal or default?

MS. M DDLETON: Well, | would say an adverse
jury instruction is an ultimte sanction as well.

If by sanction you mean the party has to go back
and redepose--all ow redeposition and even pay--

JUDGE SCHEI NDLIN: Right. Right.

M5. M DDLETON: --even pay for things. To ne,
those aren't the sanctions |I'mtalking about. I'm
tal ki ng about the--

JUDGE SCHEI NDLIN:  The punitive sort of case

di spositive sanctions? Yes, okay.
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M5. M DDLETON: Yes. O even sonething that
woul d be personally ainmed at the behavior of the
i n-house counsel who forgot--who was unable to stop
the back-up tapes, did not know that sone piece of
i nformati on m ght have been on sone back-up tape.

Again, the preservation is sort of the el ephant
in the room W're not supposed to be putting the
preservation law into these rules. But when we
tal k about what should be produced and what shoul d
be sanctioned, preservation is all over that. And
as | read these rules, when | get this conplaint
that's overbroad, but that's what the conplaint is,
and | know that there's sonething on the back-up
tapes because everything is on the back-up tapes,
currently, | have to consider having all my back-up
tapes saved for fear of being sanctioned.

Because there are sone judges, naybe no one in
this room who would say there was evi dence on
those back-up tapes, and you didn't turn it over
And those back-up tapes have been taped over,
what ever. The plaintiff happened to save a copy of

that e-mail. You didn't turn that e-mail over, and
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those back-up tapes were taped over. Adverse
sancti ons.

That's what concerns nme. So, quite frankly, I
certainly do, and | think other corporate counsel
are, again, erring on the side of save everything.
Save your back-up tapes until this kind of--until
these rules conme out. And until the judges and
other litigants, until we can get some nore
certainty in this area.

JUDGE ROSENTHAL: Are there other questions of
Ms. M ddl eton?

[ No response. ]

JUDGE ROSENTHAL: Thank you very nuch.

M5. M DDLETON: Thank you.

JUDGE ROSENTHAL: M. Leddi n?

MR LEDDIN. Good afternoon. M nane is Brian
Leddin, and | want to thank you for the opportunity
to speak before you today. There has been a | ot of
di scussion this afternoon and this norning about
preservation and harvesting of docunents, and |
want to tal k about when things go bad and with

respect to the claw back provision of 26(b)(5)(B).
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I represent products liability defendants, and
I have been involved in |arge-scal e production and
revi ew of documents el ectronically, both that were
scanned in paper and those that were collected from
conpany servers and desktops and like. And | can
tell you that in the process of doing that, it
i ntroduces new areas of errors, opportunities for
errors, especially with respect to identifying and
| oggi ng privil eged docunents and naki ng sure that
they're not rel eased when they shouldn't be.

Certainly, in the paper world, when you have a
contract reviewer |ooking at documents and they
conme across sonething with the firmletterhead on
it, they're pretty nmuch assured that that's
somet hi ng they should funnel off and have revi ewed
nore extensively by nore seasoned attorneys to nmake
the decision about whether it's privileged.

But what you run into in the electronic world,
especially with respect to e-mails and Power Poi nt
presentations and the like, is that not only is
there a huge increase in the volunme of materials

that are reviewed, but there's a great deal of

file:///C|/FEB/O211rule.txt (310 of 455) [3/2/05 2:36:49 PM]



file://IC|/FEB/0211rule.txt

311
informality involved in the nethod in which the
correspondence is nade and the way that people are
identified as authors of documents.

Wth respect to e-mail addresses alone, if you
think about in your own life, |I'msure that
everyone has at least two or three, maybe nore,
e-mai | addresses that they're currently using and
have had nore than that in the past, based on what
servers you're identified with and what conpanies
you' re working for.

When you take the past and the paper world, a
contract reviewer would be | ooking at docunents,
woul d have a list of--a counsel list that they
woul d basically bang that |ist against as they went
along to the side if they had a document that night
be privileged. |If it turns out that it mght be on
that list, it goes into another area where nore
seni or people look at it and make the deci sion
about whether it's privileged, put it on the |og.

In this case, you' ve got not just the person's
nane, you've got all the variations of their e-mai

addresses that nmay possibly be ticked off. And
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then you have ot her kinds of infornal
correspondence that goes back and forth that really
can't tie to a person's name. And so, other
met hods, other tools have to be created to identify
those types of docunents that night be privileged

One nethod is used is keyword searches that
| ook for either the e-nmail address, the name of
attorneys that are known, or for words that suggest
| egal or comunications. And finally, there are
ontol ogi es that are devel oped by linguists, and it
seens every neeting | go to of a sinmlar nature to
this, there is always sone vendor in the roomthat
knows how to do those things and suggests they have
a sol ution.

| suggest they do have solutions, but they're
not perfect. And the problemw th the inperfect
solutions is that eventually and inevitably a
privil eged docunent is going to go out the door
that shouldn't have. And it's not because the
defense bar is trying to hide the ball. [It's that
the ball is enornous, and we're trying to figure

out which things are being tracked out as the bal
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is rolling out of the door

The final point | wanted to rmake with respect
to avenues for error with respect to privilege is
not just, you know, the inability of the contract
attorneys and the attorneys doing the reviewto
identify privileged docunents and set themaside in
a privilege log. 1It's also the fact that when you
start to introduce electronic review and online
revi ew of docunments, you're now introducing a new
| evel of control that is beyond the law firmthat's
directing the litigation with the in-house counsel

Because now a vendor has come into place that
runs that Internet-based review platform A
technician sonewhere in California throws a switch
on Saturday night, and all the things you marked
privileged on Sunday go out that shouldn't have.
There has to be a way, a reasonable way for that
material to be retrieved if it's produced when it
shoul dn't have been.

JUDGE ROSENTHAL: How frequently do you see
consensual arrangenments or qui ck peeks, claw backs,

those kinds of protocol s?
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MR LEDDIN. In my experience, the claw back
agreenent has been put in place and has worked
well. My opinion with respect to quick peeks is
they are really an area for a great deal of
mschief. And the idea of letting someone into
your systemto review docunents before you' ve even
had your own people do it is really, | think, a big
m st ake.

I think a better way to | ook at what a quick
peek can do is not allow soneone to | ook at the
subst ance of your nmaterials, but better to describe
to themthe architecture of your system so they can
better fornulate their questions and their request
for production so that it matches up with your
ability to produce things.

JUDGE ROSENTHAL: M. Keisler?

JUDGE KEI SLER: M. Leddin, | wondered if |
coul d ask you about how the reasonable tinme portion
of this claw back rule woul d work because there's
one thing that's puzzling ne a little bit. Wich
is, | suppose, in the first instance, it's up to

the party that has the docunent to deci de whet her
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the notification was nade in a reasonable tine
because he or she then decides whether to give it
back.

W' ve heard today that many | awers don't |ike
entering into these agreenents, and any
multi-factor inquiry into what's a reasonable tinme
could certainly | eave roomfor soneone in good
faith to say "I don't think that was reasonable."
And if that's so, then | suppose, you know, we have
litigation before the court over whether there is
an obligation to return the docunment, which seens
inconsistent with the notion that the purpose of
this rule is to at | east prevent further
di ssemi nati on of the docunent while the judge
deci des whet her he's going to waiver.

Now you have a sort of second phase in which
the judge has to deci de whether the notification
was made in a reasonable tinme. Do you think this
could be a problen? Do you think not?

MR LEDDIN. Well, to answer your question
about reasonable tine first, | think | would be a

bad | awer if | gave you a nunber or a date or a
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time for reasonable tinme. It's going to depend on
the circunstances of what it was that was
di scovered that was produced that shouldn't have
been and how quickly it was and how t hat
i nformati on was communi cated to the party that
received it that shouldn't have. So that there's
not an unreasonable delay in turning things around
and retrieving them

Wth respect to--1"msorry. | lost track of
the second part of your question

JUDGE KEI SLER:  Well, | guess |'mjust
wondering, one possibility would be to elimnate
the reasonable tinme requirenent. That m ght bear
on whether there was a wai ver because how diligent
the producing party was might turn out how quickly
he or she asserted it. But it wouldn't leave in
the requesting party's control the initial decision
about whether to sit on the docunent |onger while
the parties litigated over whether a request was
made in a reasonable tine.

MR. LEDDIN: The obligation to nake the request

in a reasonable time is on the party that produced
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it inproperly.

JUDGE KEI SLER: Ri ght.

MR. LEDDIN: If the party that received it and,
received it, realized they shouldn't have, | think
they have an ethical obligation to notify the
produci ng party that they' ve gotten sonething that
they shouldn't have. | disagree with the analysis
that was given this norning with respect to what
the obligation is of the receiver of produced
privileged material is.

But | think the key that I'mtrying to get to
with respect to the return of docunents is that
it's not that the docunent conmes back and
di sappears for good. It goes in a privilege |og,
and a judge has to make a call on whether that
docunent shoul d have been produced in the first
place. And it only returns the parties to the
position they should have been in had that docunent
not been erroneously produced.

JUDGE SCHEI NDLIN:  |s that necessary? Wuld
you be opposed to the receiving party not returning

it to you, but saying, "OCkay, you've just notified
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me that it's privileged. 1'mgoing straight to the
court." 1'mgoing to bring that docunent right
down the street to the courtroom and say, "Judge,
they gave this to nme six nonths ago. Now they tel
me it's privileged. 1'd like a ruling now |
don't see any reason |'ve got to go giving it to
them and waiting around for themto give it to you
Here it is.”

MR. LEDDIN: | think that's effectively-- I'm

argui ng the sane position because what |'m saying

is--

JUDGE SCHEI NDLIN:  That's okay with you, to add
that, "or take it right to court." The receiving
party--

MR LEDDIN: As soon as it's identified--as
soon as it's identified, it really goes on the
privilege log, and it's for the judge to make the
call.

JUDGE SCHEI NDLIN:  Ri ght.

MR LEDDIN:  You can make that--

JUDGE SCHEI NDLIN:  But |'m saying they don't

have to give it back to you and wait for you to
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come to court. They can skip that and go right to
court.

MR. LEDDIN. As long as it's returned,
sequest ered, destroyed, however it's nmeant so that
it doesn't continue to propagate.

JUDGE SCHEINDLIN: Right. And that's my next
question is how far does the receiving party have
to go to retrieve it if it's already been
di ssem nated el ectronical ly?

MR LEDDIN. Right. 1 think the answer you got
this nmorning was appropriate. | think the
receiving party has to contact anyone that received
it fromthemand try to obtain it back. Beyond
t hat - -

JUDGE SCHEI NDLIN:  Any? Wat if it was already
in the thousands because it was electronically
di stributed?

MR. LEDDIN: If it was electronically
distributed to an e-nmil list, that e-mail |ist
woul d receive a notification that docunment shoul d
have been returned.

JUDGE SCHEINDLIN: And if it was posted to a
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docunent depository online?

MR. LEDDIN. Eventually, it's on a billboard,
and it's gone. | mean, you' ve got to do the best
you can to get things back when they were produced
when they shoul dn't have been

JUDGE SCHEI NDLI N:  But this inadvertent
disclosure thing, isn't it a well-devel oped conmon
| aw bunch of factors already in your circuit and in
mne? In the 2nd and 3rd Crcuit, there's a |lot of
case | aw about the factors and how to do this.
What - -

MR. LEDDIN: Yes, | read Judge Hagy's coments,
and | think they're on the mark. M concern here
is | think it--and this really gets back to the
point I wanted to make initially, which is because
of the volume of data and because of the
informality with which it's noved through the
system and the certainty that privil eged docunents
are going to slip through, it's inportant that the
courts and the parties deal with this issue before
anything is produced. So that everyone knows what

the rules are going to be before the first docunent
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rolls out the door.

And if that's the case, if there's an agreenent
on how the materials will be returned and what's a
reasonable time to make that call on the fact that
sonet hi ng was produced that shouldn't have been,
all those issues should be dealt with before the
first itemis produced. And if that's the case,
then 26(f) will have done its job.

JUDGE ROSENTHAL: Any ot her questions or
coment s?

[ No response. ]

MR. LEDDI N:  Thank you.

JUDGE ROSENTHAL: Thank you very nuch.

M. MDernott, please?

MR. McDERMOTT: Thank you. M nane is David
McDernott. |'ma certified records manager and the
president of ARMA International. 1'd like to
i ntroduce Cheryl Pederson, who is also a certified
records nmanager and president-el ect of ARVA
I nternational .

W'd like to, first off, thank the Conmttee on

Rul es of Practice and Procedure of the Judici al
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Conference of the United States for allowing us to
make coments to the proposed anendnents invol ving
el ectronic discovery. ARMA is here to testify as
experts in records and i nformati on nanagenent and
not as |egal experts.

ARMA is the Association for Records Managenent
Prof essionals with over 10,000 nenmbers in 53
countries. ARMA International menbers range from
records and informati on managers, archivists,
librarians, to educators in both public and private
sectors. ARMA is a recogni zed standards devel oper
for the American National Standards Institute,

ANSI, on records retention and disposition.

ARMA is al so a nenber of the Sedona Conference
wor ki ng group on el ectroni ¢ docunent retention and
protection. Good record retention policies are
good for business, independent of the need to keep
records for litigation purposes. A records
managenent programutilized by an organi zati on and
followed in a consistent nanner and in the normnal
course of business will help to ensure that records

are avail abl e and accessi ble for discovery and
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litigation purposes.

ARMA | nternational applauds the comrittee's
efforts to address el ectronic discovery. However,
we caution the conmmittee agai nst adopting any rul es
that may inadvertently cause |arge financia
burdens to the parties due to increasing vol umes of
materials stored electronically. W also caution
the conmittee agai nst adopting any rules that may
di scourage entities frominpl enenting and foll ow ng
best principles and best practices of records
managenent .

ARMA [ nternational agrees with the conmttee's
assertion that there should be an attenpt to adopt
a consistent set of rules, rather than allow ng the
adoption of local rules by various district courts
across the nation. ARMA recomends the adoption of
the records managenent standards devel oped by the
I nternational Organization for Standardization, |SO
15489, by any entity that is responsible for
records and information nmanagenent.

We al so recommend that the | anguage within the

proposed rules for determni ning whether information

file:///C|/FEB/O211rule.txt (323 of 455) [3/2/05 2:36:49 PM]



file://IC|/FEB/0211rule.txt

324
is reasonably accessible should be clarified. ARVA
is concerned that the |language in the proposed rule
all ows the party with the burden of production to
determ ne what is reasonably accessible. W urge
the courts to deternine accessibility based on best
principles and best practices of records
managemnent .

Poor record-keeping practices by an
organi zation should not be allowed as a neans of
frustrating electronic discovery. It is inportant
to note that records destruction wi thin an
organi zation is acceptable, provided that it is
conducted in strict adherence to that
organi zation's records retention policy. The
records retention policy should include al
applicable state and federal |aws or regul ations.
Courts woul d need to resol ve issues of
del i berate data destruction or whether data was
del eted accidentally. W would urge courts to be
i nformed about an entity's records nanagenent
program and the retention schedul e applicable to

the records subject to discovery.
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Generalizing | egacy information into the
category of inaccessible should be reconsi dered.
Many federal regulations require the retention of
data beyond the active use within a corporation,
thereby requiring inactive data to be accessible if
required by a regulatory authority during its
life-cycle. Yes, sir?

PROFESSOR MARCUS: Sorry to interrupt. The
termin the rule presently is "reasonably
accessible.” And perhaps that termwould be as
flexible and useful as any. It sounds |ike your
concern is with what's in the note that discusses
the neaning of that ternf

MR. McDERMOTT: Correct.

PROFESSCR MARCUS: A little earlier this
afternoon, we heard a coment that everything is
accessible. | gather you're not saying that. So
it sounds like what you're saying is that the
question of accessibility is identical with the
question of preservation, which I'mnot sure
follow But it seens |ike they' re sonewhat

di fferent.
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MR McDERMOTT: Okay. Let ne try to--in a best
practice for records managenent, where conpanies
are following retention requirements that are
researched--the legal requirenents, state
requi renents, any requirenents, and that conpany is
followi ng that retention policy and adhering to it
in the normal course of business.

If that conpany has destroyed those records
according to that policy and can show t hrough
docunentation that they foll owed the policy--they
have i nformati on showi ng that they destroyed those
records--it is not reasonably accessible to assume
that they can go back to a back-up tape and pul
that information back, if you followed those
retention--

PROFESSOR MARCUS: To use back-up tapes, in
your illustration then, you' d say what's on a
back-up tape is not reasonably accessible. And
that's somewhat different fromthe question whether
you'll make sonmebody go get it anyhow because it
shoul dn't have been lost in all of its other forns.

MR. McDERMOTT: Correct. |If you're follow ng
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your retention schedule, those records should be
avai | abl e outside of the back-up tapes, if you
foll owed your policies set in place.

PROFESSOR MARCUS: Then what |'mgetting at is
it sounds |ike what you're tal king about has to do
wi th good cause for going to inaccessible
materials, not for whether they are accessibl e?

MR McDERMOTT: Good cause. You'd have to show
good cause, and the courts would have to determ ne
what that is.

Courts woul d need to resol ve issues of
del i berate data destruction or whether data was
del eted accidentally. W would urge courts to be
i nformed about an entity's records nanagenent
program and the retention schedul e applicable to
the records subject to discovery.

Generalizing legacy information in the category
of inaccessible should be reconsidered. Many
federal regulations--1've read this, but | want to
make sure | don't mss ny spot. Many federa
regul ations require the retention of data beyond

the active, back to that, use within a corporation,
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thereby requiring inactive data to be accessible.

Good records managenent practices distinguish
bet ween back-up tapes, which are used solely for
di saster recovery or restoration of data, and
records being retained in an electronic formin
order to neet retention schedul e requirenents

Therefore, the fact that records are stored on
back-up tapes may not be the best criteria for
det er mi ni ng whet her records shoul d be reasonably
accessi ble. W suggest that the commttee nake a
distinction not so nuch on the format or storage,
but rather between records stored tenporarily for
di saster recovery or restoration and records that
shoul d remai n accessi bl e based on retention
schedul e.

We'd like to nmake the foll ow ng
recomrendati ons. The proposed rul e should include
| anguage that encourages good records nanagenent
progranms so that the organi zations may respond to
di scovery requests in a tinely manner and wi thout a
need for extraordinary or heroic neasures. ARMVA

recomends the followi ng text for incorporation in
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Rule 26 or the commttee's commentary to Rule 26

"For corporate entities or any parties subject
to statutory or regulatory retention requirenents,
a party will be expected to provide a copy of its
formal records retention policies and procedures or
otherwi se articulate its record retention practices
in the absence of a witten policy. Records
subject to a party's records retention policies and
procedures, whether formal or informal, will be
assuned to be reasonably accessible, and a party's
failure to followits practices and procedures will
not relieve the party fromthe requirenents of
di scovery."

Further, language in the rules should
acknow edge that |egacy data be consi dered
reasonably accessible during its entire retention
peri od, regardl ess of whether it is in active use
or being retained to neet |egal and regul atory
requirenents. ARMA recommends the follow ng text
for incorporation in Rule 26 or the committee's
comrentary to Rule 26

"Legacy data can be considered reasonably
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accessible during its entire retention period,
whether it is in active use or being retained to
meet | egal and regul atory requirenents, regardl ess
of the format or technol ogy used for storage."

JUDGE ROSENTHAL: May | ask a flip side of the
question? Are you saying that if a record is not
required under the party's retention policy and
procedure to be retained, nunber one, and not--and
therefore not required by statute or regul atory
obligations to be retained--take e-mail as an
exampl e, nost e-nmail. Does that nean that it would
be assuned after a period of tinme, depending on the
party's conputer system to be not reasonably
accessi bl e?

MR. McDERMOTT: You know, and that's a great
question. Best practices for records nmanagenent
woul d call for a policy surrounding e-nmail and the
retention and disposal. Records nanagenent views
e-mail as a delivery nmechanism Wat we are
concerned with is the content of the information
being delivered by that e-mail, whether it's in the

body of the e-mail or as an attachnent.
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Records that say sonmething |ike, "Hey, Dave,
let's go to lunch,” is not a record. But records
dealing with--in an e-nmail that mght deal with a
contract or an HR situation, those need to be
classified and noved out of an e-mmil systeminto
the proper class of records, and that's what best
practice of a records nmanagenent program woul d
dictate.

JUDGE ROSENTHAL: So what you're saying is
that--1 think you answered ny question. [|f the
policy is designed along the criteria that you' ve
described, then information that was not required
to be retained under that policy could safely be
di scarded?

MR. McDERMOTT: Coul d safely be di scarded.

JUDCE ROSENTHAL: And woul d not be viewed as
accessi bl e?

MR. McDERMOTT: That's correct.

MR CICERO Do you find that your exanple
sol ves the problem though? Because if e-mail--

JUDGE ROSENTHAL: Hol d on.

MR CICERO If the e-mail you tal k about says,

file:///C|/FEB/O211rule.txt (331 of 455) [3/2/05 2:36:49 PM]



file://IC|/FEB/0211rule.txt

332
"Dave, let's go to lunch and tal k about that Vi oxx
problemthat cane up in Ceorgia," it's the sane
substantive--1 mean, fromform and everything el se,
it's the sane type of docunment, but it may have a
very different significance.

MR. McDERMOTT: And you are correct. The
di fference on what you just nentioned was, "Hey,
Dave, let's go to lunch and tal k about the Vioxx
problem "™ Then that becones part of a class of
correspondence for particularly that type of record
or for that class.

MR. CICERO Yes, but somebody that's sinply
maki ng a--setting up criteria for whether to keep
e-mails or not is not going to suggest within an IT
departnent that they anal yze what the records say.

MR, McDERMOTT: There is a disconnect between
I T and records nanagenent.

MR. CICERO Ckay. Wthin records managenent.
Whoever is doing--establishing the criteria for
whet her or not to keep the type of casual docunent
you were tal king about is not going to make an

anal ysis, | assune, of the content of each one of
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those mllion docunents a day--mllion pieces of
mail a day that are within a conpany.

MR. McDERMOTT: Best practices would indicate
that the individual receiving the mail would have
to determine whether that is a record or not. It
comes back to ethics and requiring people to nake
the decision on what is a record and what is not,
and will it have val ue?

I don't believe it reasonable to retain every
e-mai | ever received. They are just--they're not
records. And that's a good records nanagenent best
practi ce.

MR CICERO But they may be infornmation
relevant to a litigation.

MR. McDERMOTT: They certainly may. Good
records nmanagenent policy in the case of litigation
calls for the ability to put record holds across
groups or functionalities of departnents. And once
you know you're in an immnent litigation or you
have been subpoenaed, holds are put in place across
groups, across classes of people, and across

cl asses of records. And that's best practices of
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records managenent .

Once we know there is a litigation, al
di sposal is stopped, or it should be stopped. So
courts, plaintiffs, defendants can find that
i nformation through di scovery and produce it.

JUDGE ROSENTHAL: Professor Marcus?

PROFESSOR MARCUS: What you just said pronpts
anot her question. | think you said once we know
there's litigation, all destruction rmust stop
Coul d you el aborate on exactly what that neans and
how it's supposed to work under best practices?

MR. McDERMOTT: | can. Wen an attorney or a
director or a manager or whoever receives a
subpoena, and that is handed up through to the
| egal departnent or an attorney, the records
managenent group typically will work with the | ega
departnent on determ ning what records are
required. An e-mmil is sent or a conmunication is
sent to anybody and everybody who may have
i nvol venent with that particular action

PROFESSOR MARCUS: kay. M concern was what

you're tal king about is developing a strategy for
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i dentifying the people or sources that should be
preserved, not just all of everything?

MR. McDERMOTT: Absolutely. And quite
honestly, |'ve seen subpoenas where it's everybody,
and then the attorneys work that down. And again,
I"mnot an attorney. |'mthe support to our |ega
departnent. So they work that down, and we know
the class of record, the class of people. And
communi cation is sent to those people to halt any
and all disposal

And we have found that you have to be very
specific. You have to include electronic records.
You cross your Ts and dot your Is. And thenit's
not only inportant to get that communication out to
those people. But best practice would indicate
that you would follow that up on maybe a nonthly or
even a quarterly basis that we have an ongoi ng
litigation, continue to hold these records.

It's just not about doing it one tine. |It's
about naking sure you're constantly in the face of
the individuals that nay have access to those

records or the ability to have access to those
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JUDGE ROSENTHAL: Are there any other
questions?

[ No response. ]

MR McDERMOTT: 1'd like to thank you for
all owing us to present today.

JUDGE ROSENTHAL: Thank you

Dabney Carr? Good afternoon, M. Carr.

MR. CARR  Good afternoon. Thank you for
all owing ne the chance to appear before you today
and al so thank you for accommdating nmy schedul e
and noving nme fromtonorrow to today.

I would like to--just as a brief introduction
to nyself, I"'man attorney in private practice in
Ri chnmond, Virginia. Primarily practice in the area
of products liability, but also do a genera
litigation practice, primarily for defendants.

The perspective that | think | offer--and | was
not here this nmorning to hear the commentary this
nmorning--but it nmay be different froma | ot of
people with a greater feel of expertise and the

technol ogy or fromthe conpanies that are engaged
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in e-discovery all the tine. |It's fromthe
perspective of a practicing attorney, nmany of whose
clients are not involved in litigation all the
time.

I find that, primarily, litigants are people
who are in litigation rarely. Maybe the first tinme
a conpany might be involved in litigation and,
hopefully, for them their last. And also they are
involved in litigation that is not necessarily
multi-mllion dollar litigation.

In the work that | do, primarily, though it
runs a scope of cases, a mllion case is still a
big case. And for the conpanies that | represent
and that | deal with, that it is usually a great
deal nore expensive to retrieve and produce
electronic information than it is in the nore
common exanpl e of paper discovery that nore of the
| awyers are used to.

And as | sat here this afternoon and |istened
to the people and the conments before ne, it
occurred to ne that what brings us here and to this

point is that great difference between the cost
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involved in el ectronic production and the
di fference in paper production

In preparation for conming here today, |
canvassed ny coll eagues by e-mail, as a matter of
fact, to find exanples of people who have had
problems with the discovery of electronic
information. And in general, the responses | got
were that not so nuch with issues of sanctions or
preservation problens or things like that, it was
nmore along the lines that in dealing with your
garden-variety conmercial litigation case, it was
far nmore expensive to go through the discovery
process to produce electronically stored
information than it would typically be in the case
of information that's stored in hard copy.

And | think the reason for that is that
conputers give us a nmuch greater ability both to
store a great deal of information and to retrieve
it. But that at sonme point in the process of
produci ng the information, you have to bring the
i nformati on back to a human form In the sense

that you may be able to retrieve easily mllions of
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pages of information, but at some point, a | awer
usually has to go through it. And that is the
human | evel that becones so expensive.

O a lawyer has to define or a litigant has to
define what in this great nmass of litigation that
I"ve been able to keep and store is relevant to the
information--relevant to the case that | am
i nvol ved in.

And the second point that | was thinking about
as | was sitting here and that | expressed in ny
coments was that the committee should keep in mnd
the general unfam liarity that litigants and judges
as well have with the issues which this commttee
has now becone experts on. And that would be, from
my practice, that the default rules that apply when
you are tal ki ng about paper discovery don't work as
wel|l for the kind of--for electronically stored
information primarily because of the expense of
producti on.

And let ne give you an exanple of what I'm
talking about. In the world that | practice in, as

a general rule, discovery issues are worked out by
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the litigants. The court is al nobst never involved.
The advice | always give to clients when they're
fromoutside where | practice in the courts of
Virginia is that you never want to bring a
di scovery dispute to the court. The courts
actively don't want to hear them because of the
time involved and because they have a | ot of other
things that they need to deal with.

And | always tell people that if we have a
di scovery dispute and we have to file a notion to
conpel or respond to one and have to go to court,
the rule is that sonebody is going to be
sanctioned. And so, that is the last thing that
you want to do. Soneone will have to pay is the
standard rul e.

And sonetinmes you hear the old saying that what
nmotivates people nostly is fear. Well, the fear of
appearing before a federal judge on a discovery
dispute is one thing that notivates nme a great
deal .

JUDGE ROSENTHAL: Boy, those Texas | awyers are

sure brave
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[ Laughter.]

MR. CARR:  Perhaps. Perhaps. Wll--and so,
the rules--ny point being that the rules, as other
peopl e have expressed, that you conme up with in
this process have to be rules that the litigants
can understand and apply w thout having to ask the
courts for help. And the reason for that is
because in the nmain, they will be rules that the
litigants will be having to work out for
t hensel ves.

And where | practice, the | awers get al ong
pretty well. W' re probably nore reasonable in
dealing with one another than others. But the
issue is, is how do you allow for the efficient
production of relevant information w thout setting
up circunstances where you're going to break the
bank for one party or the other? So that you want
rul es where neither party will be able to hold the
gun of the cost of production to the other's head
in order to get a case settled

Which | heard Ms. M ddl eton nention that

earlier on, that sonetines they settle cases that
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they woul dn't otherw se settle because of the cost
of production. And in the kind of cases--I would
say the majority of the cases where | deal with,
where the value of the case is sinply not going to
be into the mllions of dollars, that that becones
a real issue, where you start getting into
electronically stored information

The only two areas that | want to nmention
today, which were included in my comrents, were in
the areas of reasonable accessibility, the two-tier
di scovery, and in the safe harbor. | support the
proposed rule on the reasonabl e accessibility. The
only area in which | had suggested in ny conments
any minor change was on the portion of the rule
that tal ks about identifying reasonably
i naccessible information. And there are a couple
of points I'd |like to nake about that.

The first is, is that if you have a requirenent
to identify reasonably inaccessible infornmation,
can tell you what | think nost litigants will do
and what | certainly would do. |Is that you wll

qui ckly conme up with your standard |ist of
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reasonably inaccessible information, which you wll
include in every discovery response that you ever
do. Alittle like if you see discovery responses
today, there's al ways general objections at the
front of them

Al that litigants will do, will come up with
laundry lists of different things that they have
not | ooked at, again, notivated by the fear that
they haven't identified sonething. And that
i f--under the current |anguage, if they fail to
identify information that they have not | ooked at
and that information later comes to |light that
there is informati on of that type, that that
information will be considered reasonably
accessi bl e because it was not identified as
reasonabl y i naccessi bl e.

The second point that | would say about that is
that if the current |anguage remains, that at |east
that the rules be clarified to make clear that the
requi renent can be satisfied by such generalized
descriptions. For instance, disaster recovery

back-up tapes. But still--
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JUDGE SCHEI NDLIN: | have a question for you

MR. CARR  Yes, ma' anf

JUDGE SCHEI NDLIN:  Now you're going to have to
support this showing, this claimthat it's
i naccessible. So at sone point, you're going to
have to nmake a case for that. What is your duty to
investigate that it's really inaccessible? Wat
are you going to say eventually to the court or to
the adversary? How are you going to explain this
position you're taking?

MR. CARR:  Typically, what happens is that
those issues get narrowed down in the course of the
attorneys going back and forth, and that the way
the process works is you say, "Here is what |'ve
given. | haven't |ooked at all these things." And
then what happens is the other side will say,

"Vell, what about this? Wat about that?"

And as you cone up with things that m ght
actual |y exist, once you get past the boilerplate,
then you have to support that. And in that back
and forth, you either say, "Well, yes, we do have

this, and we can get it." And you produce it, and
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it never gets to court. O you do have to--

JUDGE SCHEINDLIN: Right. But that's what
you' re doing now without this rule.

MR CARR |'msorry?

JUDGE SCHEI NDLIN:  That's what you're doing
now. That's your experience now without this rule.
Peopl e make requests and you say, "That's
burdensone. W don't want to go there. W
shoul dn't have to go there. Let's sit down and
negotiate. Let's keep this back-up stuff off
limts. Let's go to the |egacy because it can be
restored. and we think that there's really stuff
there."

You know, you work it out. You negotiate. You
work it out. Howis all this going to change your
practice, since you apparently are doing pretty
wel | at negotiating and identifying what to give
and what not to give?

MR CARR |I'mnot sure I--well, let get to
your point, which is that | think the rules need
the reasonably accessi bl e/reasonably inaccessible

standard in there. And the reason is, is because,
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otherw se, the parties don't know where the bal ance
| ays.

So if there is the rule here that you only have
to | ook at the reasonably accessible and produce
the reasonably accessible, that gives the parties
the guideline, the rule of the road that they can
then apply.

JUDGE SCHEI NDLIN:  Well, except you have the
power to define that for yourself. Apparently you
say all I've got to do is to label it as
i naccessi ble, and |'ve passed step one. |'ve told
the other side that's inaccessible. So |I don't
have to do it. 1'mnot going to doit. ['ve
placed it in the second tier

Now | say to you you're going to have to defend
that pl acenent.

MR. CARR  Yes.

JUDGE SCHEI NDLIN:  But we're not telling you
which it is, really. 1It's still going to be your
call.

MR. CARR As the way | understand your

question, nmy point is that if there is no standard,
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reasonably accessi bl e versus inaccessible, then the
parties are left with nothing to go by, and you get
into a lot nore of the dispute--

JUDGE SCHEI NDLI N:  Way not hing? But you al ways
do. You say that's unduly burdensone. | shouldn't
have to do that, or that's very costly, | shouldn't
have to do that. You do that all the tinme.

MR. CARR  Yes.

JUDGE SCHEI NDLIN:  You draw that line. You say
undul y burdensone or unduly expensive or both.
shoul dn't have to go there. Now you're going to
have to litigate this if we can't work it out. One
of us is going to have to nake a notion to conpel
or for protective order if we can't negotiate it.
But, in fact, you said you negotiate.

MR CARR. No. Yes, you do. But sonetines you
can't work them out.

JUDGE SCHEI NDLIN:  Ri ght.

MR, CARR. And sonetines what parties will end
up doing, fromny side, is that they feel they have
to produce nore and spend nore than they woul d

wi thout this standard and go into the inaccessible
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i nfornation.

JUDGE HAGY: So you support the standard? You
i ke the inaccessible?

MR CARR  Yes.

JUDGE HAGY: The only difference is you don't
want the producing party to have to identify--

MR CARR. That was ny first point, yes.

JUDGE HAGY: And the reason you say that is
because it woul d be boil erpl ate?

MR CARR  Yes.

JUDGE HAGY: And ny question is, what's wong
with boil erplate? Any other person, what you want
to do is hand over sone stuff and then lay in the
weeds and hope you have a party who doesn't know
about | egacy information or back-up information or
all of those things that woul d otherw se be in the
boi | erpl at e?

MR CARR. No, | would say that | certainly
don't want it to lay in the weeds.

[ Laught er.]

JUDGE HAGY: You don't want to identify it.

No, it wasn't an invitation. | was just--hide in
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the weeds, | meant.

MR CARR. O hide in the weeds.

JUDGE HAGY: Ckay. But you see, that's our
purpose is to make you identify so that the issues
raise to the top so the parties can discuss it.
Wher eas under your nethod, | don't see how it would
ever get discussed.

MR CARR  Well, | think under--

JUDGE HAGY: Except anong sophisticated
counsel

MR CARR A lot of tinmes, the parties don't
know what all that they have. That's one of the
things that came to mind the way | was approaching
it. Is that you're asking a little bit to
woul dn't call it exactly define a negative. But
you are asking themto express the negative. Wat
haven't you given us?

And as | see what the obligation ought to be,
and that | read in the rules and the way | woul d
propose it, is that you go and get everything that
reasonably you can get. But then to have to go

beyond that and to identify everything that you
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cannot get is difficult to begin with and could be,
at tinmes, sonewhat inpossible.

JUDGE SCHEI NDLIN:  Yes, but the problemis
you're doing the defining, right, of what is
difficult to get. And nobody knows what criteria
you' ve selected. For exanple, you may say, as sone
wi tnesses have, I'mdefining it as that which
don't ordinarily access.

MR. CARR  Correct.

JUDGE SCHEI NDLI N Sonebody el se m ght cone

back and say, "Well, so what? You don't access it,
but it's easy to get. It's cheap. |It's easy. It
can be done in an hour. | don't care if you use

it. Go get it."

MR. CARR But won't you al ways have that
problemw th any standard as to what shoul d be
initially produced is that the party has to
interpret what that neans and tell you what they
have produced. And then what |'msaying is if
they've told you what they have produced, why do
they have to go on and tell you what they have not

produced? It may be nore just senantic--
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JUDCE ROSENTHAL: Well, | think we're kind of
argui ng about the same thing, which is the best way
to franme in arule an ability to draw that |ine and
the ability for the other party to, if they believe
it appropriate, test where you' ve drawn the |ine.
And | don't think anybody's disputing that that
ability should be there. W just need to nmake sure
we have framed it appropriately.

I think M. Grard had a question

MR. G RARD: Wen you do your neet and confer
now, though--

MR CARR  Yes? |I'msorry.

MR. G RARD: Wen you do your neet and confer
wi th the opposing side, you haven't already gone
out and searched, right? You're talking about on
bot h si des spendi ng noney and taking tinme and
enpl oyees and distracting people. And so, aren't
you horse trading with the other side at that
poi nt ?

MR CARR Yes. The neet and--yes. And again,
where 1'd say that typically of nmy experiences in

the practice and the courts | work in is that the
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attorneys are able to work out a lot of this.
Because the neet and confer does occur typically
before you would go to any great expense, at |east,
and requesting parties are usually willing to
define what it is they really want, what is it you
really need? That's the question that goes back
and forth.

So, yes, that would be true. And that does
reduce the expense.

MR. G RARD: So when you say, though, that you
want to have it be that you go out first and get
what you can and then tal k about what you can't
get, that would be a change then in the way you're
currently doing it, wouldn't it?

MR CARR | picture that the way that we woul d
do this would incorporate the early conversation
that you talk about. And so, whether it would be a
change in the way we do it--if they were to request
sonet hing, and then we would go to | ook and realize
that we couldn't find it, then we would include
that as inaccessible, and we would tell themthat.

MR G RARD: | have trouble seeing howit would
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be different fromwhat you' re currently doing
because | think you're just naking a series of
tradeoffs with the other side. And on their side,
they're evaluating your argunments and naki ng
deci si ons about how much noney they want to spend,
and you're doing it fromyour perspective. And I'm
just not sure how different the practice would
actual ly be under this rule fromyour perspective

MR. CARR And you're tal king specifically
about the obligation to identify reasonably
i naccessi bl e information?

MR. G RARD: And al so the sequenci ng of how you
spend that noney that you commit to the discovery
process. Because | think that you're on both sides
intelligently not spending that noney until you
think you've reached sone kind of agreenent about
what makes sense

MR. CARR Well, let ne disagree with you a
little bit there. Because | think at the point in
ti me when the noney gets spent is when you have to
go back to your client and say this is what you

have to look for. And as | say, what | |earned
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was that in general with the production of

e-di scovery, it's always a | ot nore expensive
because of the volume of infornation that can be
retrieved that then has to be gone through by
someone in some fashion. So that's where the nobney
gets spent.

And where the parties always di sagree at that
point is the breadth of what has to be gone and
gotten as being relevant to the case. And that ny
experience is that the breadth of what is gone and
gotten and retrieved is much broader than what
anybody will think is ultimately rel evant.

JUDGE SCHEI NDLIN:  May | ask one--go ahead?

MR, CARR  Yes, mm'anf

JUDGE ROSENTHAL: I n your experience, have
you--how frequently have you had to resort to
restoring information that was "inaccessible" as
opposed to being able to satisfy the discovery
needs of the case frominformation that was not
required to be restored?

MR CARR:. Not a |ot of experience with having
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to restore information. Most of the expense cones
involved in--1"ve heard a couple of the consultants
testify earlier about seeking the information at
the distributive level. | think that's what he
called it, at the bottomlevel. That's where the
bi g expense is.

Havi ng, you know, |'d say a big nunber for a
case, say, 30 people--and this was an exanpl e that
was given to ne--who could have on their |aptops
di scoverable information. That would take a great
deal of tinme to get all that information from
peopl e who could be out on the road or not around,
was extremely expensive. And it was the recovery
of information at the distributive level that is,
in nmy experience and the experience of mny
col | eagues- -

JUDGE ROSENTHAL: Is that required?

MR. CARR --is where the nobney is spent and
where the tine is spent. And then the next area
where that tends to be a |ot of nobney is spent is
the review of the material. And that would be

nmostly in the formof attorney hours.
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JUDGE ROSENTHAL: And are you tal king about
information that required no restoration at all--

MR. CARR  Yes.

JUDGE ROSENTHAL: --that under our proposal
woul d be within the first tier?

MR CARR Yes, | think that's right. And
that's where | say what brings us here is that we
have this very expensive condition.

JUDGE SCHEI NDLIN:  And that was ny foll ow up
question is | wonder if your information on cost is
anecdotal or enpirical? And what | nean by that is
a lot of the comrents, they were ignoring the
benefits of the electronic age.

In other words, it should be making a | ot of
this | ess expensive because searchability,
collectibility, producibility are now at the shoe
box | evel and not the truck so that their cost, in
ef fect, should be going down. And sone of the
comments have actually said that. So |I'm wondering
how enpirical that reporting is, or is it
anecdot al ?

MR CARR Onh, it's clearly anecdotal.
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JUDGE SCHEI NDLIN:  Ri ght.

MR, CARR | haven't nade any attenpt to be
enpirical

JUDCE SCHEINDLIN:  No. And the reason | raise
it, there has to be sone benefit to this world we
live in in the sense of things
sai d--searchability, collectibility, and
produci bility. They have to be cheaper, |ogically.
Logi cal l y.

MR CARR. | can only speak for my experience.
And that is, is that the effect of the ability to
obtain informati on because of the benefits of
conputers only gets people to ask for nore
information. That's been mnmy experience.

I can tell you, and going through it day to
day, it's a lot easier in the hard copy age, where
you can say there's the files over there. Send
themto the outside copier, get them copied.

That's a few thousand dollar problem But that if
peopl e think, and today you can, you can retrieve
al most anything. So they'll ask you to retrieve

al nost anyt hi ng.
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JUDGE SCHEI NDLIN:  But | just wonder if you're
really forgetting the era of the negacases.
mean, there were always huge docunent cases with
paper review of mllions of docunents.

MR BERNICK: It's so nuch worse now.

JUDGE SCHEINDLIN: 1s it?

MR BERNICK: It's an order of nagnitude worse
| can't resist.

JUDGE ROSENTHAL: M crophone, David. |t may be
worse, but we can't hear about it.

MR. BERNI CK: But just very briefly, there are
clearly massive efficiencies. That's why the
technology is being used. But they're efficiencies
for business activities. The very fact of broad
di stribution enables people to function nuch nore
cohesively, even when they're not in the office, et
cetera, et cetera, et cetera. There are enornous
efficiencies fromthe business point of view

But you're now taking that collection, that
snapshot, out of the business and putting it into
the litigation world, and those sane rul es of

efficiency that led to the creation of the data
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don't necessarily nmake it nore efficient for the
mani pul ation of that data by |lawers in the
courtroomin the discovery process. And you know,
I can't tell you it is all, of course, anecdotal
But I'Il tell you the anecdote.

| sat next to a guy who does litigation for GE
Thi s nust have been three or four years ago. It
was a Kenny Fei nberg soiree on the other side of
town. And | was supposed to be the | eader of the
panel, the panel was supposed to tal k about recent
devel opnments in the discovery process. And the
question that got put--actually, | was on the pane
with him The question that got put to all of us
was, well, what do you think about electronic
di scovery? Has it been a net benefit, or has it
been a net burden? You know, what about the
conputer in litigation?

And | was first, and | knew this guy was next
to ne, and | thought, oh, for sure, he's going to
say it's the best thing since sliced bread because
it's a sophisticated big company. So |I came out

and | said | think it's a big pain in the neck

file:///C)/FEB/O211rule.txt (359 of 455) [3/2/05 2:36:50 PM]



file://IC|/FEB/0211rule.txt

360
Once you actual ly know what you want to do, you can
devel op technology for litigation that nmakes your
task nore efficient. But when it cones to
di scovery, it's horrific.

And as | said that, | was worried that | was
going to find this knife in my back, and he was
going to skewer ne. He says electronic discovery
is the bane of our existence. I1t's made our
process horrifically--

JUDGE SCHEINDLIN: I'msorry. Wwo is this
ot her person?

MR BERNI CK:  From Ceneral Electric.

JUDCE SCHEI NDLIN:  Ceneral --well.

MR BERNICK: But that is what you' re dealing
with. You' re dealing with an organization that
creates enornous volunmes of data. So you can have
technol ogy that helps litigation, once you' ve
defined the popul ation of data and you're worKking
with it. But the retrieval, what cones in the
funnel is much, much nore.

JUDGE ROSENTHAL: Any nore questions for M.

Carr, not for M. Bernick?
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[ Laughter.]

MR. CARR  Thank you for your tine.

JUDGE ROSENTHAL: Thank you very much. Cone
down to Texas any tine.

M. La Sala? Good afternoon

MR. LA SALA: CGood afternoon, Judge Rosentha
and di stingui shed nenbers of the conmmttee.

It's a great pleasure for ne to be here today,
and | thank you for the opportunity to present
these coments to you. M nane is Lawence La
Sala, and | amthe assistant general counsel for
litigation for Textron, Inc., which is a conpany
headquartered i n Provi dence, Rhode Isl and.

| appear here today, however, as a
representative of the Association of Corporate
Counsel, fornmerly known as the American Corporate
Counsel Association, or ACCA, but now referred to
as ACC. ACC is the in-house bar association for
| awyers who practice in |legal departnents of
corporations and other private sector organizations
worl dwi de. It has over 17,600 individual nenbers

who represent nore than 8,000 organi zati ons.

file:///C|/FEB/O211rule.txt (361 of 455) [3/2/05 2:36:50 PM]



file://IC|/FEB/0211rule.txt

362

To ny right is Ron Peppe, who is ACC s vice
president for |aw and communications, to the extent
anyone has any questions about the organization or
its nmenbership.

ACC nmenbers cover a broad spectrum of
interests. They include solo practitioners
providing all-around | egal services to small
private conpani es, general counsel to nonprofits
who are struggling to make ends neet, and chief
|l egal officers to the world's largest publicly
traded conpanies. Yet ACC nenbers, |arge and
smal |, are very concerned about the issues under
consideration by this comittee.

E-di scovery and records retention chall enges
often top the list of concerns faced by our menbers
and their clients, and we speak with confidence
when we suggest that the issue affects and
frustrates organi zati ons of every size, shape, and
color. A predom nant thread anong ACC nenbers
suggest that a wi despread relief exists that the
current state of the rules frequently permt

di scovery issues, and particul ar e-di scovery
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i ssues, to overshadow the rest of litigation and
inhibit the creation and mai ntenance of effective
corporate records managenent prograns.

For ACC nenbers, the | esson seens to be this.
The ability to | everage and mani pul ate e-di scovery
requests and procedures, be it through overbroad
di scovery requests or threats of sanctions for
unavail abl e or inaccessible data, will frequently
be case determ native, regardl ess of the nerits of
the case or the ampunt in controversy relative to
the cost of docunent or records production

So we are here to plead, essentially, that the
need for consistency, predictability, and fair
rules that take into account the business realities
that our menbers go through have never been
greater. G ven the w despread perception anbng ACC
menbers upon reviewing this comittee's proposals
for amendments to the civil rules, the ACC s board
of directors took an unusual act, which was to
unani nously adopt a fornmal policy regarding
e-di scovery at their February 1st board neeting.

And a copy of this policy has been subnmitted to you
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and | believe is part of the preparation materials
that you have

Unl i ke many of the speakers here today, it is
not ny intention to join the debate on how specific
| anguage of the rules should read or to address
many of the specific points of construction that
ot her speakers have di scussed and will discuss.
Frankly, the diversity of our nenbership makes
reachi ng a consensus on those things quite
difficult.

What | amhere to do is to express the ACC s
strong support for two key proposals that our
nmenbers believe are crucial to create a fair and
predictable playing field for litigants engaged in
di scovery. First, ACC supports the enactnment of a
presunptive limtation in Rule 26(b) on the need to
preserve and produce inaccessible information.
Second, ACC supports the enactnment of the safe
harbor provision in Rule 37, providing that
sanctions will not be applied agai nst conpanies for
the routine |loss of information, which can occur

despite the good faith operation of conventiona
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record systens.

These two proposed revisions represent the
| east that any corporate litigant--1arge,
m ddl e-si ze, or small--has a right to expect from
the rules that govern the litigation in which it is
involved. And the reason | say this is because
think it is far too easy when debating these rules
and the revisions to | ose sight of the fact that
nmost corporations and organi zati ons affected by
these rules do not exist solely for the purpose of
litigating | awsuits.

They exi st to manufacture products, to provide
services, or to engage in a mllion other
busi ness-related activities. In running their
busi nesses, these conpanies are mndful of a
mul titude of factors and costs and risks that can
affect their success. One and only one of those
factors is the existence of litigation.

Thus, while ACC nenbers cannot ignore the
exi stence of litigation or the responsibilities
that litigation imnmposes, litigation cannot and

shoul d not be the driver that determ nes corporate
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policy and how business is run

The proposed revisions to Rule 26(b), for
instance, with regard to electronically stored
information that is deened by the producing party
to be inaccessible is a good exanple of a provision
that bal ances business realities with litigation
needs. On the one hand, it permts business
entities to avoid in nost instances the
ti me-consuming and costly restoration of data that,
A, is not used in the normal course of business
and, B, is of insignificant evidentiary val ue.

On the other hand, as the advisory committee
notes rather aptly, the volune of potentially
responsive information that is reasonably
accessible will frequently be very large. And
woul d add that this accessible information is the
i nformati on actually used by the businesses and is,
therefore, likely to contain the nost rel evant
information in nost of the cases.

I've read sone of the submi ssions and the
transcript of the California hearings, and sone of

these argunments have been repeated here in various
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forns today. But for many corporate litigants, to
save information and to designate information as
i naccessible will actually change the process by
whi ch they save data and they save records, and
they will do it in away to pernmit themto avoid
litigation responsibilities.

An argunent we heard earlier here today is
that, in fact, conpanies will go out and design
records retention prograns to elimnate potentially
damagi ng evidence. To be frank, this argunment is
not based in the reality of how corporations work.

First, it presupposes a |level of focus on
preventive | egal considerations by nonl ega
enpl oyees that does not exist, as well as a certain
spirit of cooperation between nonl awyers--busi ness
people and the lawers. | can tell you from
experience that nost of the tine, ny business
partners don't want to hear from ne and
particularly when | am suggesting a policy that's
going to make their lives nore difficult and cause
t hem nore worKk.

They basically want to do their jobs, and that
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is what they're focusing on. They are not focusing
on making nmy life easier, particularly when it
comes to discovery obligations.

Second, the argunent in sonme part nmkes no
sense because if you |l ook at the exanples that are
provided in the comrittee note for inaccessible
dat a- - di saster recovery systens, i.e., back-up
tapes, |egacy systens, deleted itens that would
require reconstruction--it is sinply inconceivable
that a corporation would take the information that
it needs to run its business and convert it, as a
matter of policy, to a format that renders it
conpl etely unusable for the corporation itself.

And finally, to the extent that there is sone
evi dence or an argunent to be nade that a corporate
litigant has taken steps to inproperly categorize
certain information as inaccessible, the rule and
its revisions permt the requesting party to
chal | enge that designation and, in fact, the
initial burden of proof is on the withholding
party. |f the m sconduct has occurred, proper

redress can be made to the court.
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So, in sum ACC believes that the proposed
revisions to Rule 26(b) levels the playing field
and properly bal ances |l egitimte business interests
with litigation interests.

The sane can be said for the revisions to Rule
37 regarding the establishment of a safe harbor for
information lost as a result of routine operation
of a party's electronic information system Again,
taking a step back, businesses create records
retention policies for nany business-rel ated
reasons having nothing to do with litigation

Spam i s bl ocked, and questionable e-mails are
purged to prevent conputer viruses and an overl oad
to the e-mail system Autonatic e-nmil del etion
protocols are activated to increase system
efficiency, open up server space, and save costs.
Li kewi se, the same cost considerations go into
back-up tape rotation and the overwiting of
back-up tapes and data on servers and the like.

The ACC understands the need to incorporate
features into such prograns which allow a response

to litigation holds when appropriate. But wthout
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a safe harbor provision, the current environnent
actually threatens to turn the business equation on
its head. Instead of encouraging the incorporation
of reasonabl e features, corporations and corporate
records managers, through their |egal counsel, are
bei ng asked to redesign records retention systens
so that crucial business needs take a back seat to
potential litigation concerns.

PROFESSOR MARCUS: Can | ask a question there,
j ust because it sounds |ike sonething sone of our
wi t nesses mght be thinking. | gather what you
just said is that litigation concerns have affected
the design of information nmanagenent systens?

MR LA SALA: That is correct.

PROFESSOR MARCUS: But it sounds like some
other witnesses are saying that litigation n ght
have that kind of effect if deeming sonething
i naccessi ble would be a way to keep it beyond the
reach of discovery. And | thought you said that
that woul dn't happen.

It seems to me there may be a tension there

between the litigation pressure you're talking
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about now and the inpossibility I think you
menti oned regarding that same kind of litigation
pressure affecting informati on nmanagenment in terns
of what is accessible and not accessible. Could
you conment on that?

MR. LA SALA: | think what |'mtrying to say is
that the pressure that conpanies are feeling from
litigation, and fromthe current state of
uncertainty that they're litigating in, is it is
easy and safe at this point, though not the best
corporate practice, to suspend records retention
policies to not back up tapes or recycle back-up
t apes.

And what | have actually found in trying to
devel op a conprehensive policy for ny own conpany
is, intalking to other in-house counsel and
records managers, there are significant anounts of
compani es out there who know they need to do
sonet hing. They need to control this data sonehow.
But they're not even getting to that stage yet.

They' re not inplenenting policies. They' re not

i npl ementing automatic e-nmail del etion systens.
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They' re basically doing nothing, putting the
corporate inperatives, if you will, on the back
burner because of current litigation and the fear
that they're going to do sonething by inplenenting
these policies to put themin a bad way in that
litigation. Does that answer your question?

PROFESSOR MARCUS: Well, | guess. M reason
for asking was that it sounds like the |lawers are
calling the shots in those instances now. And you
said the lawers wouldn't call the shots in those
ot her instances, and that didn't seemto fit
together to ne.

MR LA SALA: Well, | think if the | awyers
yel l ed | oud enough in any organi zation, they're
going to get hurt. On a day-to-day basis, it is
the business units and the business people that are
maki ng their own deci sions about records retention
type issues.

If there is a significant litigation, which
conpani es certainly the size of Textron and others
that ACC represents, there is always at |east one

significant litigation. 1t is the |awer's
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job--the in-house |awer's job to inform managenent
that they need to take a step back

PROFESSOR MARCUS: That shot-calling tends to
be litigation specific?

MR LA SALA: In the first instance. |It's
really a notification. 1It's a notification to
seni or managenent .

PROFESSOR MARCUS: Right. So the other
situation then perhaps is when just in overal
conpany-wi de forever kinds of infornmation
managenment practices, which would be ruch | ess
likely to be affected by | awer input?

MR PEPPE: They may not even exist. That's
one of the issues. Sixty-two percent of our
menbers cone fromsmall |aw departments. Qur
nmenbers include 98 or 99 of the Fortune 100
conpanies. But at the other end, the large bul k of
business in this country is done through these
smal | er conpani es and snml | er departnents.

And frankly, the standard, we get nobre requests
from conpani es' | awers | ooking for docunent

retention policies as if it's something you can
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just copy and put in place, and assum ng then they

have to go sell it to nmanagenent.
Before | joined ACC--1've been on the staff for
about a year--1 was general counsel for U'S

operations of the International Mnufacturing and
Construction Conpany. It was always very
interesting trying to sell to managenent in another
country these types of policies and procedures
because, frankly, they don't deal with them
anywhere el se

It was very interesting hearing earlier today
someone pointing to the Chicago school and an
econom ¢ analysis. Because if we're going to go
down that path, we really need to | ook at what's
really driving the econom c anal ysis areas, the
relative cost benefits for the plaintiffs versus
the defendants in sonme of these cases.

In fact, in nost of the world where ny conpany
did business, the loser paid. So there was a very
di fferent perspective about what you went and asked
for. There's no |l oss here to go ahead and ask for

these things. So it does tend to conme up, to
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answer your question, in a litigation contest
because nobst conpanies on the snmaller side tend to
becone aware of these things when they have a
problem It's after the |awsuit cones in

Sitting in the lawer's chair, we have a little
different role because we have duties to the court
and otherwi se, where we're trying to enforce these
things. And we try and explain to the conpany what
they have to do. But quite often there is sone
push-back until it becones a matter of a particul ar
litigation as opposed to a general policy.

There is a little bit of it more in the air
now, where people are a little nore concerned
generally. But those things ebb and flow. And so,
that's partly why our association saw this
consensus on a couple of key points that to the
extent there are standards and sonething
recogni zabl e that as the in-house counsel, we can
take back to managenent and say here is sonething
you can build your system around and sonet hi ng we
can work on froma comon basis, you tend to nake

nore progress in devel oping those systens.
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MR G RARD: My | ask a question? Recogni zing
that nenbers don't run businesses with a viewto
bei ng sued and defending litigation, does it not
benefit themto cut to the chase when it comes to
di scovery as much as possible in the sense that
policies that favor an effective exchange of
information I would think woul d be to your nenbers
benefit as opposed to creating a risk of collatera
litigation over issues surrounding accessibility?

And | guess the question | woul d tender out
there is do you not see in a rule that in sone
respects | think may be best the producing party
with an extra trunp in their hand, an extra trunp
card, in the sense of being able to invoke
i naccessibility or lack of reasonable accessibility
that might create an increased possibility of
basically satellite litigation that ends up naking
a case harder or nobre expensive to get it done?

MR LA SALA: | think, to go back to Jonathan
Redgrave earlier today, who said we need to | ook at
your proposals as a whole, we're not here talking

about the initial neet and confer, but it is
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sonet hing that we support. And | think that a |ot
of these issues will and should be addressed, so
that the collateral litigation you' re talking about
I think, in npbst cases, would not end up happeni ng.

The other point | would rmake on that is because
the revision does place such an enphasis on active
data and producing the active data and
essentially--or inplicitly in the rule and
expressly in the note encourages the parties to
first take a look at the active data and see if
what they really need is in there. And in ny
experience, | think, by and | arge, nost cases wll
be resolved at the active data point.

I don't think a lot of cases will nove into
i naccessi bl e data. For me, inaccessible data
is--it may be slightly different than what other
people viewit as. For ne, it's really about
di sruption to the business, which is consistent
with the comments we' re naking.

It's about having to suspend di saster recovery
policies. It's having to suspend automatic e-nai

deletion policies on a small or a large scale.
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It's about taking IT people, who are busy enough
just running our systens, and having to divert
their attention for a day or a week, or whatever,
to take care of this data when there is a perfectly
acceptabl e pool of active data, easily accessible
data that can be | ooked at first to determne if
there are issues.

So the answer to your question is, sure, it is
entirely possible that we may be putting in an
extra step and require sonme collateral litigation
on discovery issues. Frankly, | think a |lot of
that happens anyway, particularly with some of the
uncertainty that we have right now.

And | think to the extent that, as
corporations, we have certainty about what our
obligations are and are not, we will actually be in
a better position on the front end of the case to
deci de what to do and not to do.

JUDGE ROSENTHAL: We're running short on tine.
Ms. Varner?

M5. VARNER: This will be quick. You've

studi ed the proposed anendnents?
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MR LA SALA: Yes.

M5. VARNER: Assune that you file a response
that says the following is reasonably inaccessible,
and we haven't searched it and we're not producing
it. Do you believe that you are under a
preservation obligation until that issue is
resol ved under the proposals as currently drafted?

MR. LA SALA: The proposal, as currently
drafted, sets a standard that the parties need to
preserve the information that they knew or
reasonably shoul d have known was going to be
responsive. And | think that's about as best as
you're going to get.

In some instances--it's always a judgnment call

And in some instances, |'mgoing to make the
determnation that, yes, | need to preserve that
information, and in other instances, |'mgoing to

make the determination that | don't and run the
risk--and | understand there's a risk that | m ght
get sanctioned sonehow at the end of the day for
not preserving it.

But there certainly will be instances when from
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a litigation perspective it doesn't nmke sense to
preserve the information, and there will also be
i nstances when from a busi ness perspective | just
can't do it.

MR. G RARD: Quick question. Does ACC have a
position on whether the proposal with respect to
identification that you're claimng is not
reasonably accessible, do you have a position as to
whet her that's going to give you nore certainty?

MR, LA SALA: | don't think we've drilled down
to that level of detail with the nenbership.
Actually, | don't think it possible, and | suspect
if we polled themwe would get a nultitude of
answers.

MR. PEPPE: You would get a mix of answers.
And frankly, the answer you'd probably get from
nost of the nmenbers is inaccessible neans "I asked
for it, and nobody can find it." And so, then we
get back to the question earlier of everything is
accessible for a cost. But when you're dealing
with that many cases and that kind of casel oad,

it's not accessible as far as the counsel knows.
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JUDGE ROSENTHAL: Last question, Judge Wl ker?

JUDGE WALKER:  |'Il be brief. W' re hearing
today from several w tnesses that docunent
retrieval and preservation and analysis tools are
becom ng nore and nore avail able at | ower and | ower
cost. And we're hearing a |ot about litigation
requi renents versus business retention requirenents
and best practices, so to speak. This is ny
quest i on.

I's this maybe just hopeful thinking? Are we
perhaps coning to a point where litigation
requi renents and busi ness practices and best
practices can beconme one and the sane? And that
| eads to the question, what do you think that
litigation requires that best practices don't
require?

MR LA SALA: | think that we are noving in
that direction, and | think that would be an idea
place to end up. | think that the way the
corporate world is set up, we are not close to
being there yet. You are--

JUDGE WALKER: |Is that where you're going,
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t hough?
MR LA SALA: | think that is a fine place to
end up. | think that good, responsible records

retention practices do need to take into account
best practices in ternms of responding and dealing
with litigation, sure. But the systens, currently
as they exist in nbst conpanies, are not able to do
t hat .

JUDGE WALKER:  But understandi ng we' re headed
to a different world, technologically, really what
I"msaying is does litigation require things that
busi ness practices woul d never require?

MR LA SALA: | think the answer is, in sone
i nstances, yes. Particularly under the current
schene where it is very easy for plaintiffs to
serve a prelitigation preservation notice or an
overly broad discovery request calling for you to
retain, under threat of sanction, all of your
back-up tapes and suspend your e-nmil deletion
policies. And | don't think that all of litigation
requires that type of response.

MR PEPPE: Well, that's a general discovery
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i ssue, too, not just an e-discovery issue. | nean,
we heard the predictions 30 years ago about the
paperl ess society. And | don't know about you, but
the nore conputers we have, the nore paper we have
floating around. And e-discovery generally neans
somet hing gets printed out, and then they sort
through it the ol d-fashioned way eventually.

JUDGE ROSENTHAL: Well, this table would
certainly bear your observation out. Thank you

MR LA SALA: Thank you

JUDGE ROSENTHAL: M. Butterfield? Good
af t ernoon.

MR BUTTERFI ELD: Good afternoon. 1'd like to
thank the cormittee for giving ne the opportunity
to appear and present nmy conments and testinony.

My nane is WlliamButterfield. | ama partner
with the law firm Finkel stein Thonpson & Loughran.
We have offices in Washington, D.C., and in San
Franci sco, California.

I cone here as a plaintiff's practitioner. |
amtypically involved in conplex litigation

involving antitrust clains, securities,
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commodities, and consuner clains. And |I'moften
the guy who is responsible for electronic discovery
in those cases. |'ve been handling that electronic
di scovery since the early '90s, when we i maged
paper docunents and threw them up on a server, a
client server, and made them accessible to | awers
around the country.

Today, typically, the cases | work on, we have
docunent s under managenent runni ng anywhere from
about 3 million pages to over 10 mllion pages. So
| deal with these issues every day.

JUDGE ROSENTHAL: May | ask a question about
your witten subm ssion?

MR, BUTTERFI ELD:  Yes.

JUDGE ROSENTHAL: You were critical, if |
understood it correctly, of the two-tier proposal,
as it's come to be known, because it, to use your
words, "delegates to the responding party the
deci sion as to whether information is on the not
reasonably accessible side of that divide."

But if the proposal provides a nechani sm and

prescribes a procedure for challenging that draw ng
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of the Iine and for requiring the party that drew
that line to back it up and puts the burden on that
party to do that, why isn't that the answer to your
concern about allow ng the producing party to nmake
that initial determnation? It's only an initia
det er mi nat i on.

MR BUTTERFIELD: It's an initia
determination, but | think it can be argued
that--well, first of all, | would say | haven't
heard anything yet today and | haven't seen
anyt hing that denonstrates to ne that there is a
reason to adopt this rule and that there's a reason
not to stay with the current way of dealing with
these situations, which, in the Zubul ake case,
there has been a very fair way of addressing these
i ssues and dealing with them

And | don't understand why it's necessary to
adopt new rules with this arbitrary, arguably,
concept of reasonable accessibility, which is going
to have to be litigated in every case. But--

M5. VARNER: Excuse nme. |If | might follow up

with that, Your Honor?
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JUDCE ROSENTHAL: Pl ease

MR, BUTTERFI ELD:  Yes?

JUDGE ROSENTHAL: And we'll give you a chance
to answer.

M5. VARNER. You state in your coments that
you believe that this sort of turns the litigation
systemon its head. But doesn't the proposed rule
mrror the way that discovery has traditionally
been done? That is, one side asks the other side,
and the other side, who has the infornation, nekes
its objections and tal ks about burden and whet her
things are responsive and rel evant?

And then the requesting party has the ability
totry to test that through a notion to conpel
Why is this conceptually any different?

MR BUTTERFIELD: Currently, there is a
presunption that all relevant information is
di scoverabl e. Under--and obtainabl e unless the
respondi ng party shows that there is an undue
burden producing that. The rule change will
i ncorporate a systemin which information nmust be

rel evant and accessible to be di scoverabl e unl ess
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the requesting party denonstrates good cause.

So it shifts the burden. So it's not exactly
the sane as the current scenario. And ny coment
is that under the current state of the--the current
rules and the current case law, there is a nore
than adequate protocol for dealing with these
i ssues.

Second, under the reasonably accessible
| anguage and the new proposed Rule 26(b)(2), | made
the point in ny cooments that this rul e change
al nost creates a disincentive for typica
respondi ng parties to adopt new technol ogy.

And let's say you have two responding parties,
and one deci des, okay, we're going to adopt--and
menti on sone new technology in the footnotes to ny
comments that nake it easier to archive backed-up
data and easier to retrieve that data. Well, let's
say one company deci des, okay, as a business
decision, we think it's a good idea to spend the
nmoney, buy the technol ogy, incorporate it.

That company may be subject to a different

standard with respect to production of their
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docunents than another conpany that says, no, we
woul d rather pay our executives bonuses, and we're
not going to buy this technology. And by the way,
we have nore shelter fromrequests fromplaintiffs.

JUDGE HAGY: Excuse nme. But don't you
al so--aren't they also giving up the fact that they
may be deleting the very evidence that wll
di sprove the plaintiff's case? You're always
assuning that what's deleted is bad for the
conpany. It may be good.

MR BUTTERFI ELD: |'m not assumi ng anyt hing.

JUDGE HAGY: So they don't have an
incentive--you say they have an incentive to not
preserve docunents. It seens to ne you nay just as
likely be destroying the evidence that will help
you as you will that would hurt you

MR BUTTERFIELD: |'ve seen both sides of the
picture. 1've practiced for a long tine, and |I've
seen conpanies that are at |east were alleged to
intentionally have destroyed data and seen lots of
cases where di scovery and docunents are produced

that proves the defendant's case.
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Di scovery is about the search for the truth.
And when you say that just because that snoking gun
m ght be contained in a "inaccessible" back-up
tape, it's not discoverable unless there is sone
good cause shown, then | question whether or not we
are bending the rules too far.

PROFESSOR MARCUS: Can | ask you a question
t here?

MR. BUTTERFI ELD:  Yes.

PROFESSOR MARCUS: How often do you--you used
back-up tapes as our conventional illustration of
this. How often do you, in fact, seek and get
i nformati on from back-up tapes, and how often do
you get it without nmaking sonme kind of showing |ike
good cause, why it's worth getting?

MR BUTTERFIELD: That's a great question. And
inny current practice, | knowthat if | seek
back-up tapes, I'mgoing to get a big fight. So
don't seek back-up tapes unless | have a darned
good reason to seek them

And | heard, | think, three times since |'ve

been here today that nmenbers fromthe other side of
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plaintiff's bar there is no downside to having
overbroad requests. It doesn't hurt them It
harms the defendants. Well, it costs a |ot of
nmoney for the plaintiff's side to obtain those
docunents, to keep them under nanagenment on an

extranet or sone other vehicle, and to revi ew t hem

So there is a downside, and it's not in ny best

interest to request back-up tapes unless there is a
good reason to do so.

JUDGE ROSENTHAL: May | ask you two questions
to follow up on that? |'msorry, Professor Marcus.
Go ahead. You do it first.

PROFESSCR MARCUS: It sounds to ne |ike what
you were saying, though, is that in order to get
these things, you have to do sonething a whol e | ot
i ke what you say is a new obstacle, sonething |ike
a good cause showing. It sounds |like that's what

you' re doi ng now.

MR, BUTTERFI ELD: What |'msaying is that under

the current rules and under the current case | aw, |

have sufficient barriers and concerns about going
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after back-up tapes, and | don't think it's
necessary to change the rules. | think there's an
adequat e procedure that exists currently to dea
with these situations

JUDGE ROSENTHAL: |'d like to press you a
little bit on the question that Professor Marcus
asked you. You said that you don't seek back-up
tapes, and | assunme that the same answer or sane
description would apply to other forms of data that
woul d require restoration, such as | egacy data?

MR. BUTTERFI ELD:  Yes.

JUDGE ROSENTHAL: Unl ess you have a good reason
for doing so?

MR, BUTTERFI ELD:  Yes.

JUDGE ROSENTHAL: Because you expect it to be
resi sted because it's expensive and difficult and
all the reasons that ani mate these proposal s?

MR. BUTTERFI ELD: That's right.

JUDGE ROSENTHAL: But ny specific question is
how of ten does that occur? That is, how often have
you found it necessary, in your judgment, to seek

restoration of informati on because the ampunt of
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the informati on you got without needing restoration
was i nadequate to respond to your discovery needs?

MR, BUTTERFI ELD: | don't think |'ve had to do

JUDGE ROSENTHAL: You've never had to do it?

MR. BUTTERFI ELD:  No. You know, | know that if
| doit, and if | go--let's say | litigate the
matter, and the court applies the standards from
the Zubul ake case, | could be facing a huge bill

Now, but | want the opportunity--let's say that
my client cones to ne, and ny client says, "You
know, there's an e-mail. It's about three years
old. It's probably not in the active files of the
conpany anynore, but | can tell you that this is
going to nake the case."

I want the opportunity to go after that e-mail.
Even if | |ose under the Zubul ake task, and | have
to pay for it, | at |least want the opportunity to
do that. And | understand that there is the good
cause | anguage in the new rule, but the new rule
shifts burdens. And | haven't understood to this

point why it's necessary to do that.
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Getting to--and | want to discuss in ny linmted
time the interplay--

JUDGE HAGY: Doesn't the newrule require--if
you challenge it, the new rules requires the
producing party to establish that or to show that
it's inaccessible. And then that shifts so they
have the burden. They have to showit's
i naccessi ble. That shifts back to you to say, "But
judge, here is ny witness, and she says there is
this e-mail that just knock dead, right on. And
want that. That's all |I'm1looking for."

MR, BUTTERFI ELD: Wbul dn't you agree that it
shifts the burdens from how they exist presently?

JUDGE HAGY: | don't think so. Utimtely, if
it's established that it's relevant. But if it's
established, and | think you nmade a good point.
Currently, if it's relevant, it's presuned that you
get it. Nowyou say if it's relevant and
accessible, it's presuned you get it.

Well, it seens to ne if the producing party
cones forward and establishes that it's not

accessible, it doesn't shock ne if it's not
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accessi ble after considering the value to you, the
val ue of what you've already got the cost to
produce it, the value of nowthe litigation. Then
it should be presunmed you don't get it. That
doesn't shock ne.

They have the burden of first establishing,
though--at least that's our intent, | think, to
say, hey, it's not accessible. |[|f you challenge
it, they've got to come forward and say this is why
we don't think it qualifies as accessible.

MR, BUTTERFI ELD: What they do is they cone
back and say and--we heard one gentleman fromthe
defense side say they're going to boilerplate.

JUDGE HAGY: That's the initial response. Then
you chal lenge it, and then they' ve got to lay their
cards down.

MR, BUTTERFI ELD: But ny point is, again, that
I think the burden shifts. But | do want to talk
about the safe harbor provisions. And first of
all, because of the way the safe harbor proposed
rule is structured, presently, when | enter into a

case--and by the way, | applaud the conmmittee.
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think it's great that they are forcing litigants
and judges to deal with electronic discovery issues
early.

I think in the kind of cases | litigate, the
practitioners on both sides are typically steeped
in the area. They do that anyway. But |'ve seen
too many cases where that hasn't happened, and
appl aud the conmmttee's efforts.

But presently, when | file a lawsuit, | conduct
a discussion with the defense side and, in fact, in
anot her case | just got done with two nonths with a
joint technol ogy commttee where we structured a
docunent production format agreenent, and we al so
di scussed docunent preservation issues. And the
way | look at it, unless | believe that the
defendants are not adhering to their requirenents
to preserve docunents, | don't seek a preservation
or der.

Wth respect to the new Rule 37, that's the
first thing I|'mgoing to do right out of the box.
Because unless there's a preservation order, in

many ways, we are giving the responding
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parties--and | talk about this interplay, and I'm
really worried about this. Because | ask whet her
the responding party can classify relevant data,
maybe the snoking gun I'mtal ki ng about, as not
reasonably accessible and, using that
classification, destroy data and then use the safe
harbor provision to insulate itself.

JUDGE ROSENTHAL: There's |l anguage in the safe
har bor provision that says that there is no safe
har bor avail able to sonmeone who fails to take
reasonabl e steps to preserve, and then the | anguage
is in there.

MR, BUTTERFI ELD: To preserve di scoverabl e
evi dence.

JUDGE ROSENTHAL: But why woul dn't that
specifically just apply to what you have just
described? That is, the party knows the only place
that the snmoking gun is |ocated is on what they
have desi gnated as inaccessible. Wy wouldn't that
be a pretty easy case to defeat any safe harbor
ar gunment ?

MR, BUTTERFI ELD: The argunent | worry about is
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them comi ng back and saying we--it was not
di scoverabl e, in our view, because it was not
reasonably accessible. Because it was not
reasonably accessible, we could destroy it, and the
saf e harbor provision, particularly if you apply a
standard hi gher than negligence, the safe harbor
provision will provide cover.

And | agree that there could be argunents going
both ways. What | said in nmy papers is that if
that's the position of the conmmttee, why doesn't
the conmittee wite an exception into Rule 37(f) to
excl ude the destruction of data from safe harbor,
where the decision to destroy that data is nade
solely by the responding party?

JUDGE HAGY: As a tradeoff, suppose we say that
when you say data is inaccessible and you notify
that in a lawsuit. You say, "We're hol ding sone
back. It's inaccessible.” And it would be ny
thought that if they then destroyed that,
woul dn't want to stand before a judge if | did it
and say, "Well, we destroyed it. W thought it was

i naccessible.™

file:///C|/FEB/O211rule.txt (397 of 455) [3/2/05 2:36:50 PM]



file://IC|/FEB/0211rule.txt

398

But as a tradeoff to say you nust preserve when
you claimthat it's inaccessible, what would you
thi nk about the plaintiff having to make the notion
to see inaccessible data within a regular period of
time? Because as it is now, there is notinme limt
on when the plaintiff has to nove to make you
establish its accessibility.

MR, BUTTERFIELD: | think the rule is
probl ematic for both defendants and plaintiffs.
Because the defense--if | represent a conpany, both
sides, when a |awsuit starts, you know, they go
down roads, and where you end up is oftentines a
| ot different than where you start. So docunents
that you think may not even be rel evant or may be
margi nal |y useful may become vitally inportant.

So you may, in good faith, advise your client,
as corporate counsel, "You know what? This is on
back-up tapes. | don't think it applies to the
lawsuit. | don't have a problemif you destroy
it." \What happens then? It's too late. It can't
be chal | enged.

JUDGE ROSENTHAL: Professor Marcus, we'll give
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you the honor of the last question

PROFESSOR MARCUS: | think he's actually
answered whatever | was going to ask, to the extent
I was going to ask it. So I'll defer the honor
back to Chris Hagy.

JUDGE HAGY: And I'Il give it back to M.
Butterfield.

MR BUTTERFIELD: |f there are no other
questions, thank you very rmnuch.

JUDGE ROSENTHAL: Thank you.

M. Romine? Good afternoon

MR. ROM NE: Good afternoon. Thank you,

Chai rman Levi, Judge Rosenthal, Professor Cooper
the rest of the committee.

This is the third tinme that |'ve testified in
front of the commttee, and each time |I'minpressed
with the professionalismof the Admi nistrative
Ofice of the Courts, and they really do a good job
of organizing these things. So thank you very
nmuch.

You have ny witten statenment, and |'m not

going to rehash that. 1'd |like to instead talk

file:///C|/FEB/O211rule.txt (399 of 455) [3/2/05 2:36:50 PM]



file://IC|/FEB/0211rule.txt

400
about three exanples fromny own practice. Going
way back to ancient history in the late '90s,
before e-discovery was as prevalent as it is today,
I was involved in a couple of cases. One was a
maj or antitrust class action. The other was one of
the states' litigation against the tobacco
industry. And | was on the plaintiff's side in
bot h cases.

And in both cases, the defendants produced
literally warehouses full of paper docunents,
war ehouses full. And | was one of a team of dozens
of lawyers in both cases |ooking at these
docunents. And | could tell just by |ooking at
sone of the docunents, some of the files that |
| ooked at, because |l awers can tell these things,
these files had been reviewed by defense counsel
Maybe a paral egal or naybe a | awyer, | don't know.
But they had been revi ewed.

And | know in the tobacco litigation that it
cost the defendants millions of dollars to produce
this material. And in the antitrust case, | expect

that it did. I'mnot sure that it did.

file:///C|/FEB/0O211rule.txt (400 of 455) [3/2/05 2:36:50 PM]



file://IC|/FEB/0211rule.txt

401

So this is an exanple that may be an argunent
in favor of the Rule 26 changes that were nmade in
the year 2000, shrinking it from subject matter of
the litigation to relevant to the claimor defense
of any party. But it's not an argunent in favor of
what | think is the thinking behind the current
rule, which is that el ectronic discovery is nore
expensi ve than paper discovery. Electronic
di scovery, ny experience, is not nore expensive
than paper discovery. |It's |ess expensive.

The second exanple is | was involved in a
comrercial arbitration a couple of years ago. It
was AAA arbitration, but the parties agreed to use
rules simlar to the rules of civil procedure. And
my client was a md-sized business that had a | ot
of electronic information and a | ot of paper
i nformati on.

And the client was overjoyed that it could
respond to the discovery requests primarily by
downl oadi ng what existed on its enpl oyees' PCs and
sending themto me on a CD, which | could then, you

know, review on nmy PC. There was sone paper files,
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20 or 30 boxes, that existed frombefore things
were done on conputer that they had to ship to ne,
and people in ny office had to | ook through them
page by page and use stickies to identify things
that were responsive, things that were not
responsi ve, things that were privil eged, things
that were not privileged.

And in that case, the paper discovery was nuch
more unwi el dy. The el ectronic information was nuch
nmore w el dy.

The third exanple is | represented a coupl e of
class representatives, individuals, plaintiffs in a
securities class action. One of these individuals
was conputer literate, the other was not. A
simlar situation, the class representative that
was conputer literate sent me an 8.5 by 11 envel ope
full of the paper discovery that he had, and he
e-mailed ne the rest of the discovery that he had.

Wth the class representative that was not
conputer literate, she and | spent six hours in her
self-storage unit in Fort Lauderdale, Florida,

| ooki ng for responsive docunents. W were there
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until 10:00 at night. They closed at 9:00. W got
| ocked in and had to clinmb over the fence in order
to get out.

So paper discovery is not better--or paper
di scovery is not cheaper than el ectronic discovery.
It's just not.

JUDGE ROSENTHAL: Can | ask you a question?

MR ROMNE: |'ve represented--

JUDGE ROSENTHAL: Excuse me, M. Rom ne?

MR ROM NE: Yes?

JUDGE ROSENTHAL: May | ask you a question?

MR. ROM NE: Sure.

JUDGE ROSENTHAL: Sorry to interrupt you

MR ROM NE: No problem

JUDGE ROSENTHAL: It's the sane question that
we' ve asked a nunber of other people.

MR ROM NE: Right.

JUDGE ROSENTHAL: I n your practice, how
frequently have you been required to have recourse
to information that you had to have restored,
whet her it was from back-ups or |egacy data or

simlarly relatively inaccessible storage nedi a,
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before it could be retrieved and | ooked at and
produced? How often have you had to have recourse
to that kind of information after you have
exhaust ed sources of what was reasonably avail abl e?

MR ROMNE: Right. | think once.

JUDGE ROSENTHAL: I n how many years?

MR ROM NE: About 11 years. And just for the
committee's know edge, we had sone conputers that
had crashed, and we were told that responsive
docunents likely were on those conputers

JUDGE ROSENTHAL: And that was pretty easy to
figure out that that computer, in fact, had
responsi ve docunents because it had crashed?

MR ROMNE  Well, we thought that it did
because it bel onged to soneone who was involved in
the issues in the case. So we thought that sone
responsi ve docunents were on that conputer. It was
sitting somewhere in the conpany's prenises, but it
had not been successfully restored. And we tried
to restore it, and we could not.

JUDGE ROSENTHAL: And were you al so able to--or

how easy was it for you to nake the assunption or
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reach the conclusion that the information that was
likely to be on that conputer was not al so
avail abl e in accessi bl e sources?

MR ROMNE: We weren't. W never knew. It's
possi ble that the infornmation on that conputer was
al so produced from ot her sources.

JUDGE SCHEI NDLIN:  There was a presunption in
the last question. | think Judge Rosenthal used
the word "accessible,” naturally. How do you--do
you like that split? And if so, how do you define
these terms?

MR ROMNE |'manbivalent as to the split.
What |' m nost concerned about is the idea that a
party need not produce information that it
identifies is not reasonably accessible. It's
not-- it's not the burden of the responding party
to prove that the information is not reasonably
accessible. It's not on the burden of the
responding party. |It's on the burden of the
requesting party to file a notion to conpel

Under the current rules, it's the burden of the

respondi ng party to show facts why there is an
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undue burden. |If the party doesn't show facts why
it's an undue burden, the party risks waiving the
obj ection. Under the proposed rule, the burden is
on the requesting party--to put it in your |ap,
Judge Rosenthal, and say, "Judge Rosenthal, the
def endant over here," or the litigant--it doesn't
have to be plaintiff or defendant. "Judge
Rosenthal, this litigant over here says that this
information is not reasonably accessible. And
want you to determ ne whether it's reasonably
accessible or not."

JUDGE ROSENTHAL: |'m sorry.

MR ROM NE: That's okay.

JUDGE ROSENTHAL: Are you suggesting that if we
clarified that it was the burden of the responding
party to show that the infornmation was not
reasonably accessible or was reasonably
i naccessi ble, that that would satisfy your concern?

MR ROMNE It would go half way, but it would
not satisfy them The reason it goes half way is
because the way the proposal is currently drafted,

the responding party is under no obligation to do
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anything until and unless the requesting party
files a notion to conpel. The responding party is
required to do nothing until | ask you, Judge
Rosenthal , to determ ne whether the infornation
really is reasonably accessible or not.

Under the current practice, the responding
party has to say here is why there's an undue
burden. Neither under the proposed rul e nor under
the proposed comment to the rul e does the
respondi ng party have any burden to do anyt hi ng,

i ncludi ng meet and confer

JUDGE ROSENTHAL:  Prof essor Marcus?

PROFESSOR MARCUS: | want to go back to the
conmputer that you couldn't restore. And it strikes
me that you' |l agree with me that that's one
instance in which there's truly inaccessible
i nformation.

MR ROMNE It was functionally inaccessible.

PROFESSOR MARCUS: Ckay. Did the responding
party in that instance nake a notion for a
protective order to be excused from produci ng that

i nformation?
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MR ROMNE: W were the responding party, and,
no, we didn't nake any notion.

PROFESSOR MARCUS: Onh, you were the respondi ng
party?

MR ROM NE: Yes. This was our conputer.

PROFESSOR MARCUS: | thought you just said that
the reason you're opposed to the change is that
right now the responding party has the obligation
to nake a nmotion with the judge to be excused from
produci ng, whereas under this arrangenent things
woul d be different. It strikes ne that very often
they would work very nuch the sane.

MR ROMNE: | don't think that's true. The
respondi ng party under the current rul es does not
have a burden to make a motion. The responding
party under the current rules has an obligation to
set forth in its responses to discovery why the
information is objectionable or why there is an
undue burden to produce.

I want to refer back to what Dabney Carr said
in support of the rules or support of the rule

change. He said litigants have to understand and
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apply, wthout having to ask the courts for help,
the discovery rules. Well, that's what's happening
now. He hinself said that 99 percent of the time
when he has a discovery dispute, he works it out
wi th opposing counsel in a neet and confer.

Under the current rules, that doesn't happen
because there is no neet and confer obligation--1'm
sorry. Under the proposed rules, that doesn't
happen because there is no nmeet and confer
obligation. Under the proposed rules, the
requesting party has to file a notion to conpel

JUDGE HAGY: | think under every court | know,
maybe it's by local orders, you can't file a notion
to conpel without having certified that you've neet
and conferred. Nor can you file for a nmotion for
protective order until you certify that.

So we don't envision that going away. Maybe
you' re saying that we ought to specifically put a
meet and confer requirenent here?

MR ROM NE: Again, that would be a step in the
right direction. But ny point is the way that the

proposed rule is witten, there is no obligation
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for the responding party to specify or to justify
why the information is not reasonably accessible
until the requesting party files a notion to
conpel. And that is not going to happen in every
ci rcunst ance

JUDGE HAGY: You're al so saying under the
current rules, there's an obligation on the
respondi ng party to state why a request is unduly
burdensome or oppressive. | never see it. They
just say it's unduly burden or oppressive. And
then even though there's no neet and confer
provi sion here, the parties say, "l'mgoing to nove
to conpel that," and they get together and they
neet and confer.

So we don't have a neet and confer now. Then
if they have to, they can argue what is
undul y--what i s oppressive and burdensone.

MR ROMNE | think that there are cases, and
one of themis cited in ny witten naterials--there
are cases in which a party has objected on grounds
of unduly burdensonme. They don't make any effort

to show why, and their objection is waived.
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JUDGE HAGY: A lot of cases the other way, too.
It all depends on what the ultimate fact show ng
is. If it's just nonsense, it's not unduly
burdensone, then the other way.

JUDGE ROSENTHAL: | think we have M. Grard
and then Professor Marcus, and then we wll
probably be al nost out of tine.

MR G RARD: But quickly, aren't you saying
that under the existing system that because the
presunption is that if a party resisting discovery
fails to show good cause, then they waive their
obj ections and that that process flushes out
what ever their objections are in the context of the
neet and confer?

MR ROMNE: No. There is no good cause
requi renent now.

MR G RARD: |'mtalking about currently.

MR ROMNE Right. There is no good cause
requi renent.

MR G RARD: M understanding of the way Rul e
26 works currently is that there is a good cause

requirenent if you're resisting discovery. In

file:///C|/FEB/0211rule.txt (411 of 455) [3/2/05 2:36:51 PM]



file://IC|/FEB/0211rule.txt

412
other words, if the dispute is litigated, the party
resisting discovery has to show good cause.

MR ROMNE: No. That's not the way it works.

MR G RARD: Ckay. Tell nme how it works

MR ROM NE: Under the rules--1'"msorry, Your
Honor. The way | understand it, there is no good
cause in the rule. The way the rule is applied by
judges in the cases that |'ve read is the party
resisting discovery has to show undue burden
That's different than good cause. |It's different
than good cause. The responding party has to show
undue burden.

And let ne just explicate that because | think
it's inmportant. Under the current rule, requesting
party requests, responding party says undue burden
You have a neet and confer. Either you work it out
99 percent of the tine, like M. Carr said, or you
don't work it out the 1 percent of the time, and
the requesting party files a notion to conpel.

Here's how it works under the proposal
Requesting party makes a request. Responding party

says it's not reasonably accessible. Then you may
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or may not have a neet and confer. Then you have a
motion to conpel in nbst cases in which the
requesting party cares. Then you have a notion to
conpel .

Then the judge says, "Wll, | agree. |It's not
reasonably accessible.” The judge nmust make that
finding. Then the requesting party says, "Well,
even if it's not reasonably accessible--"

JUDGE SCHEI NDLI N:  But you have skipped a step.
The judge isn't going to do that. The burden is on
the producing party to nmake the show ng--

MR ROM NE: Yes. Yes.

JUDGE SCHEINDLIN: --that it's not reasonably
accessi bl e.

MR ROMNE: That's right. Thank you, Your
Honor .

JUDGE SCHEI NDLIN:  And then the judge can
deci de.

MR, ROM NE:  Yes.

JUDGE SCHEI NDLIN:  But it is, the burden is on
the party who asserted that to prove it.

MR ROMNE: After the notion to conpel was
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filed.
JUDGE SCHEI NDLIN: | agree with you
MR ROMNE: After the notion to conpel was
filed.
JUDGE SCHEINDLIN: Clearly after--right, after
the noti on.

MR ROMNE: So then the judge says, "All

right. | agree with you. |It's not reasonably
accessible.” And then the plaintiff says--or
excuse me, the requesting party says, "Wll, all

right. So it's not reasonably accessible, but I've
got good cause."

So you' ve already found that it's not
reasonably accessible. But now |'mgoing to say
you should give it to me anyway because there's
good cause. And | would say it's adding three or
four unnecessary steps to a process that works well
now.

And let ne just--1 realize | may be running out
of time, but | think this is an inportant point.

JUDGE ROSENTHAL: | think Professor Marcus had

a question first.
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MR ROMNE Ckay. |'msorry.

JUDGE ROSENTHAL: No. Go ahead.

MR. ROM NE: The reasonably accessi bl e | anguage
is okay, but there's no reason that | can see why
the reasonably accessi bl e | anguage nmust | ogically
be tied to a system where the respondi ng party has
the ability on its own initiative just not to
produce docunents.

There's language in nmy witten materials that
says you can incorporate the words "reasonably
accessible" into the undue burden standard in Rule
26(c) or the burden of production outweighs the
|ikely benefit under Rule 26(b)--

JUDGE SCHEINDLIN:  So it would becone a factor
that a court would consider?

MR ROMNE: A factor the court would consider,
yes.

JUDGE SCHEI NDLIN:  Ri ght.

JUDGE WALKER: Can | ask a yes/no question?

JUDGE ROSENTHAL:  Yes.

JUDGE WALKER:  Did you tell them about the

conputer that had crashed and you couldn't restore?
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MR ROMNE: Dd 1l tell the other side? No.

JUDGE ROSENTHAL: Did you say that into the
m cr ophone?

MR ROM NE: No

JUDGE ROSENTHAL: Go ahead.

JUDGE SCHEI NDLIN:  1s one of your concerns with
the sel f-designating reasonably accessi bl e probl em
that the party may also then feel free not to
preserve it? |s that one of your concerns?

MR ROMNE Yes. Yes, that is one of ny
concerns. And the--1 read a newspaper article
about the hearing in San Francisco. | wasn't
there, so ny apologies to the court. But the vice
president fromlintel said that people |like ne are
not litigating in today's world. But |I've been
litigating in today's world or the contenporary
world for the last 11 years, and | think the
committee i s somewhat at a di sadvant age because you
hear from peopl e who have vastly different
perspectives on litigation and howit works in
today' s worl d.

And | would submt that the way the committee
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gets to learn what's happening in the real world
froman objective point of viewis to read the
cases |i ke Zubul ake and |i ke the Row Entertai nnent
cases. And the proposed rules, if they go into
effect, will basically encourage and bl ess
litigants who del ete and destroy evidence for the
speci fic purpose of making them not reasonably
accessi bl e.

And it will encourage litigants to enpl oy
docunent retention or, rather, document destruction
data for the specific purpose of avoiding Rule 37
sanctions. And | agree with the i medi ate past
speaker, M. Butterfield. | don't see any reason
why plaintiffs nowor, for that matter, defendants
now i n an answer shoul d not nove for a preservation
order at the tinme they file their conplaint or the
time that they file their answer.

Because if a litigant is going to be under the
threat of sanctions only if there is a preservation
order, then | think you're going to get these
boilerplate notions at the get-go, saying, "I want

the judge to get a preservation order. Oherw se,
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all of my evidence is going to di sappear.™

JUDGE ROSENTHAL: Any ot her questions of M.
Rom ne?

[ No response. ]

JUDGE ROSENTHAL: Thank you.

MR. ROM NE: Thank you.

JUDGE ROSENTHAL: M. Dal ey?

MR, DALEY: Thank you. Good to see you again.
My nane is Janes Daley. | ama partner in the |aw
firmof Shook, Hardy & Bacon. M office is in
Kansas City, M ssouri

I have really three things to tell you about mny
background that | think mght bear on ny renmarks,
and | have three themes | think that are advanced
by the proposed federal rules and then three
exanpl es or suggestions of potential nodifications
to the proposed rules that | think would be
hel pf ul .

First of all, |I canme to this area first from
t he standpoint of technol ogy and as a technol ogi st
i n under graduate conmputer programm ng, |leading to

my master's degree in information services. Then
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practiced law as a first chair trial attorney for
first 15 years until | realized | didn't know ny
four children very well.

So then | applied, for the last 10 years
really, my technol ogy background and nmy know edge
of the anatony of a case and, indeed, these rules
totry to work with folks both in the records
retention industry, the technol ogy industry, and ny
col |l eagues at the bench and bar to try to explore
proactive ways, creative ways to deal with
e-di scovery issues.

And I'mgoing to submit to you that it's ny
experience that in this arena, the big issues are
not back-up tapes, and the big issues are not
del eted or erased data or fragnented files. The
big issue that catches the attention of genera
counsel and IT directors around the country and
around the world that | deal with on a daily basis
is the issue of unstructured or individua
electronic data. That is the big issue.

And | don't know if you' ve heard this

perspective, but I'Il just take a nonent to inpact
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this because | think it's helpful to reflect for a
nmoment on how we got into this ness. W got into
this mess because we failed to see a strategic
inflection point that happened sonetine between
1970 and 1985.

Coi ncidental ly, 1970 was the first federa
rules comment dealing with data conpilations. But
not until about 15 years later in the md '80s did
we all get a PC on our desktop. And not until then
did we, by the good works of Bill Gates and others,
get personal productivity software on those
desktops. First, a word processi ng spreadsheet,
then e-mail. Then we had | ocal area networks so we
coul d propagate the e-nmail and docunents al
t hroughout a | ocal network and then a wi de area
net wor K.

So fast forward to today. W have instant
messagi ng. W have text nessaging. W have the
USB nenory keys that | brought ny remarks today to
share with you on. And we're in the situation
where records retention staffing has been cut in

the last 20 years. W no |longer have the trusty
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paper file clerks, let alone electronic file
cl erks.

We' ve got people we're asking to do nore for
|l ess. They have little incentive or no incentive
to do anything except save everything when they get
a hold notice. Comnpanies on the priority scale,
when they're | ooking at how to budget their noney
inadifficult econony in particular, have no
incentive to move electronic records retention to
the fore.

The conpanies that | speak with, the Fortune
100 to 500 conpanies | speak with, have had these
projects on the books for years--two, three, four,
five years. But they always get cut. Wy?
Because there is no incentive for themto do
otherwise. And | would submt to you that the
proposed rules give themthat incentive.

It gives the nanagement of corporations the
incentive to allocate the resources to deal with
this issue, which is only getting worse, to the
detriment of plaintiffs and defendants and the

adm nistration of justice alike.
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If for no other reason, these proposed rul es
gi ve the cache, give the juice, so to speak, for
top managenent to allocate this as a priority to
deal with it in a responsible way. | submt to you
that corporations are not trying to hide the ball
That's not been ny experience in ny 25 years. And
I have worked on both sides of the bench

My former firm | did a fair anmount of
plaintiff's work, and I know it's easy to get
jaundiced to one side or the other, and | know the
courts are asked to be the arbiter, the neutra
detached arbiter, and to bal ance the need or the
desire for perfect information on the one hand with
t he burdens and the expense of doing what is
reasonabl e.

And | realize there is sonewhat of a sliding
scale, even if we don't articulate it. You know,
IBMs bar in terns of reasonabl eness is going to be
nmore than the "nma and pa" shop.

But the bottomline is this--wthout the
i ncentive provided by these proposed federal rules,

I think we're going to stay in that holding
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pattern. And | don't think we're going to have the
type of predictability and gui dance that corporate
Anerica needs to deal with this issue and that the
IT fol ks and records nmanagers of corporate Anerica
are yearning for.

JUDGE HECHT: Let me ask you this. Wy do you
think it provides or how do you think it provides
nmore incentive?

MR. DALEY: Well, probably in two main ways.
The first is that it increases the profile of
e-discovery. It increases it in a way that is far
nmore dramatic than the 11 federal district courts
and 9th Crcuit and state courts or state
| egi sl atures, who are currently trying to tinker
with e-discovery froma statutory rul es-based or
gui del i nes-based st andpoi nt.

So it increases the profile. It gives them
some assurance that if they do certain things, if
they abide by these standards, then whether they're
in Mnnesota or California or Florida, they'll have
a baseline for which they can budget human

resources, technical resources and, you know what,

file:///C|/FEB/O211rule.txt (423 of 455) [3/2/05 2:36:51 PM]



file://IC|/FEB/0211rule.txt

424
money. Ckay? So predictability for them goes far
beyond just the standards. |It's predictability of
expense.

JUDGE ROSENTHAL: May | ask you a question
about that to follow up on Judge Hecht's question?
The one proposal that was made woul d be to include,
either in rule | anguage or in the note |anguage,
| anguage to the effect that if a conpany has a
policy in place for routine destruction and
retention that applied to electronic information
that did not base--that was not based on any
particul ar case and the relationship of information
to that case, that would be a factor for
exami nation in deternining whether the conpany had
acted reasonably if information was |ost.

Do you think that that would provide the kind
of incentive you're talking about? Wuld you be in
favor of that kind of |anguage, or do you think
it's a level of detail that we should not include
in rule or note | anguage?

MR. DALEY: I|I'mreally whole-heartedly in favor

of that, and | think that is a--that would be a
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maj or boost to noving forward in initiatives that
have really renai ned dormant for years.

The end-game here, we all know -those of us who
deal with technol ogy and e-di scovery--the end-gane
here is having el ectronic records managenent
systens that assist individuals, you and me, in
managi ng the electronic information that we
generate, transmt, and receive day in and day out.
And until that happens, you know, until that
happens, back-up tapes and i naccessible data pal e
i n conparison.

JUDGE ROSENTHAL: Let nme just ask one ot her
followup question. |If the rules have this
powerful ability to influence corporate behavior,
per haps you coul d conment on the concerns that
we' ve heard from a nunber of speakers that if we
draw a | ine between inaccessible and accessible and
if we also have a safe harbor, that it wll
enbol den conpani es to nake information that mnight
be hel pful to the other side in litigation
i naccessible faster in order to make it unavail abl e

in litigation.

file:///C|/FEB/O211rule.txt (425 of 455) [3/2/05 2:36:51 PM]



file://IC|/FEB/0211rule.txt

426

MR, DALEY: You know, | frankly don't think
that is a specious argunment. | don't think the
argunent holds true that just because you provide a
saf e harbor and you provide a nechani sm by which
they're encouraged to do the responsible
thing--that is to say, have policies that are well
reasoned, tailored to the business, have procedures
that inplenment those policies, and have processes
that coul d be denonstrated and shoul d be
denonstrated when chall enged in terns of how those
procedures are comuni cated, coordinated, and
complied with.

Then in that event, you've got, | think, the
better situation. W can't live in an atnosphere
of fear, uncertainty, and distrust. At sone |evel,
we have to trust each other to do the right thing,
absent evidence of the contrary. | don't think it
is particularly hel pful to have the | ack of
gui dance and uniformty and consi stency that we
have now. So the argunent that the status quo is
better than the proposed rules, | think, is just

respectfully incorrect.
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JUDGE SCHEINDLIN:  Jim you said earlier that
the problemis probably not with the so-called
i naccessi bl e data anyway. |It's with the massive
anmount of data that is agreed upon to be
accessible, but how do we deal with it? So if
we're going to have this divide for the part that
really isn't all that inportant, how do you define
the i naccessi bl e? What is your personal sense of
it?

MR DALEY: Well, | tell you, |'ve been doing
this as a litigator for last 11 years. | have not
ever, absent corruption of data, found data that
could not be accessible with enough tine and noney.

JUDGE SCHEI NDLIN:  Ri ght.

MR. DALEY: So, to me, accessibility is not the
issue, as | nention in ny renarks.

JUDGE SCHEINDLIN: Right. So it's not the
issue. But we're witing this whole rule and
havi ng two days of debate about it. So, A should
we bother? And if so, what's inaccessible to you?

MR. DALEY: | think active/inactive is a nuch

better distinction. | really do.
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JUDGE SCHEI NDLIN:  Ch, but people have said
that inactive--some of the inactive material is
easily accessed. It's relevant. And under all our
principles of discovery, why should it be
presunptively off limts at all? It's not hard to
get. It's relevant, you know?

MR, DALEY: Let nme give you a few exanpl es of
what | nmean by it and why | draw the distinction
I'"ve had occasion to recover data fromportable air
quality devices used in airplanes at the tine that
we had snmoking on airplanes. These were
20-year-old. |'ve dealt with Bernoulli boxes, wth
old TK cartridges, with old I BM 3480 cartridges
wi th paper tape, with punch cards, you nane it.

You can find--you can find the hardware and
software nuseuns around the country and hot sites
to make that which is inaccessible accessible. [|'m
not sure how you draw that distinction

JUDGE SCHEI NDLIN:  Ch, but only with sone big
expense, right? GCkay.

MR. DALEY: Right. | think, though, if you

| ook at activel/inactive as an operationa
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definition, again, it's a matter of proof. It's a
matter of evidence. But if | amactively accessing
certain types of data, whether it's on a back-up
tape, whether it's an online or near-line system
think the fair thing to do is to require a due
diligence exploration of that.

If it's inactive, however, for instance, a
hi storical archive tape--and |I've got sone clients
that have 30,000 of these things. They're paying
$250, 000 a year storing in three separate
continents just because they're afraid to deal with
them And that's just the real-life situation of
one client, let alone nany. Those are tapes that
they have no active reason to access.

JUDGE SCHEI NDLIN: I n other words, but for
litigation, they would now destroy thenf

MR DALEY: Exactly. But for these broad
protective orders they' ve received since the early
' 90s, whi ch have been shopped around and
i ncorporated by reference by other courts, they
woul dn't have them They haven't touched them

They have no current business use. They're from
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pl atforns that have |ong ago retired.

JUDGE SCHEI NDLIN:  Maybe it's semantics, but is
all inactive data going to fall into your 5:00--1'm
sorry to do that to you--but 10 of 5:00 definition
here? In other words, we've been using the word
"inactive," | think, differently than you' re now
using it.

You're saying it's inactive because it has no
purpose in the whole world, except that it's being
stored pursuant to sone judge's protective order
O herwi se, nobody would want it. That isn't how |
under stood inactive until now

So | don't know if your definitionis
uni versally accepted of what is inactive. And if
we went down that road, we'd have to start all over
again, getting everybody's input as to what
i nactive means.

MR. DALEY: | know. 1've struggled with the
accessibility/inaccessibility versus
activel/inactive. | will tell you that it
hi ghl i ghts a problem of translation between the

technol ogy comunity and the | egal community and
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the records nmanagenent conmunity.

JUDGE ROSENTHAL: May | just have one questi on,
and then Frank, and then | think it will be tinme.

In general, putting aside for the nonent the
particular |abel that you're using, are you in
favor of a two-tier structure that draws a |ine
sonmewhere between the stuff that you do not need to
spend a | ot of nmoney and undergo a lot of effort to
restore before you even retrieve it and examine it
on the one hand. And on the other hand, the stuff
that does require that kind of cost, expense, and
burden just to restore before you even get to this
tradi tional steps that have acconpani ed
preproduction activity of information?

MR. DALEY: [|'mvery nuch in favor of the
two-tier structure. | think it very nuch advances
the predictability, the guidance of the
adm ni stration of justice.

JUDCE ROSENTHAL: Does that functiona
description of the line make sense to you, given
the anbiguity that we've been tal king about?

MR DALEY: | think it still obtains, | really
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do.

JUDGE ROSENTHAL: Frank, just one second? No?
Frank, just a footnote and to hers.

MR CICERO Ckay, | had a footnote to yours.

JUDGE ROSENTHAL: Oh, okay.

[ Laught er.]

JUDGE SCHEI NDLIN:  And | took that away from
him So, if you don't mind, | just want to follow
up.

MR CICERO --this criteria that you have set
forth because |'ve had a nunber of discussions, as
I think a lot of us have, in the halls and
el sewhere today, about that term nology. Not
necessarily what you need. And you said a nonent
ago that there are semantic differences in
under st andi ng between or anong | awyers.

As you use the termor the criteria,
active/inactive, does the data that you describe
which are on old airplane snoke detectors and
various others, is that active or inactive?

MR. DALEY: Inactive.

MR CICERO Ckay. You see, what troubles ne
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about that is--let ne give you anot her exanple.
There are cl asses of cases, which |'m sure you
recogni ze, where all of the relevant data is
inactive data. Toxic waste cases, where the
records may go back 10, 15, 20 years, and those are
the relevant records for a personal injury or a
property danmage claim

O we had exanples cited this norning of
securities cases, where it may not be 15 or 20
years, but it may be 3, 4, or 5 years. But one
thing we know about all of it is that it's not
actively used in the business at the present tinmne.
And that's where | have a problemw th that
di stinction.

Because it depends on what cases you're talking
about, but there are large categories of cases
where all of the relevant data is data which are
not used in business at the present tine and which
the busi ness doesn't want to cone to |ight or even
see. Except for the fact that sonebody cones
along, and they still have it and they want to see

it. And it is relevant and material to the
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litigation. Indeed, it is all the evidence
relating to respective litigation.

JUDGE ROSENTHAL: Shira, did you want to foll ow
up?

MR CICERO Well, | just wonder, | nean, under
your definition, | gather all of that type of
information is not active infornation?

MR DALEY: Well, | think it's fair to draw a
distinction in the electronic real mbetween what is
reasonabl y--that which is active and used in the
ordi nary course of business and can be reasonably
accessed versus that which is inactive and can't
reasonably be accessed.

JUDGE SCHEI NDLIN: My only foll owup was that
Judge Rosent hal asked a question. 1t's now three
m nutes ago. But she used the word "restore.” |Is
it always a matter of restoration for this sort of
inactive material? | nmean, it mght be inactive,
but it nay not need to be restored.

JUDGE RCSENTHAL: No, | did.

JUDGE SCHEI NDLIN: No, no. You used the word

"restore." Right. But |I'masking you, as sonebody
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who has far nore technol ogy background than I, it
may be old, it nay be inactive, but does it need to
be restored or just retrieved? And there is a
di fference.

JUDGE ROSENTHAL: And | guess ny question, to
follow up on her followup, if | can--

JUDGE SCHEI NDLIN:  Well, | don't know. |'d
like to get an answer.

JUDGE ROSENTHAL: - with whether that
restoration factor nmakes any sense, based on your
t echnol ogy know edge?

JUDGE SCHEI NDLIN:  Ckay. But could you do m ne
first? Then we can follow up with that because
need to know whether you think that all the
i nactive needs restoration as opposed to just
retrieving sonetines?

MR, DALEY: Well, | guess froma technol ogy
per spective?

JUDGE SCHEINDLIN:  Right, right.

MR DALEY: It's hard to do one without the
other. In other words, we know we have to restore

and oftentinmes convert sone of these old data types
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so that they're even readabl e or reasonably--

JUDGE SCHEI NDLIN:  Ckay. So you would al ways
use the word "restore?"

MR DALEY: | would.

JUDGE SCHEI NDLIN:  Okay. That answered ny
quest i on.

JUDGE ROSENTHAL: Now I think we were asking
the sane questi on.

JUDGE SCHEINDLIN: 1 don't know. But anyway--

JUDGE ROSENTHAL: But | think you' ve answered
it to ny satisfaction for right now, given the
hour .

MR, DALEY: Again, thank you for the
opportunity.

JUDGE ROSENTHAL: Thank you for your patience
and our sonewhat fragnmented questi ons.

And M. Lewis and Ms. Longendyke? Good
eveni ng.

MS. LONGENDYKE: You did very well with ny
nane. That doesn't happen very often.

JUDGE ROSENTHAL: |'ve butchered everybody

el se's, so at least | got one right.
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MS. LONGENDYKE: Good afternoon, everyone. M
nane is Carol e Longendyke, and with ne is Paul
Lewis. And we represent P.G Lewi s & Associates, a
data forensics firmin Witehouse Station, New
Jersey, with nore than two years' experience in the
preservation, recovery, and analysis of electronic
evi dence.

Qur firm s perspective is based on our
know edge and under st andi ng of rel evant technol ogy,
as well as our experience with that technology in a
variety of civil litigations and crimnal matters.
Since significant focus is being placed upon
i naccessible information and the relative costs
associated with producing it in discovery, | would
like to address a few points relating to these
topics specifically.

The hazards of |abeling data inaccessible. It
has been our experience that data cannot be
i naccessible in that it either exists or does not
exist. And if it exists, it can be preserved and
recovered. We therefore feel that the term

"i naccessi bl " shoul d be excluded fromthe rules,
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and enphasi s placed instead upon the varying levels
of accessibility relative to cost and conplexity.

Furt hernmore, the ease with which an individua
can render a docunent inaccessible is such that a
bl anket definition can have serious consequences.
Consi der as an exanpl e docunments sent to a
conputer's recycle bin. For all intents and
pur poses, this docunent has been discarded and is
no |l onger an active discoverabl e docunment. The
docunent can very easily be recovered, however, at
any tine and for whatever purpose determined by the
user.

We are concerned that an overgeneralized term
such as inaccessible, mght provide an incentive
for the manipul ati on of data across the varying
| evel s of inaccessibility.

JUDGE ROSENTHAL: Can you give us sone ideas as
to a functional description of the |evels of
accessibility that you have referred to?

M5. LONGENDYKE: Certainly. For a user to send
a docunent to a recycle bin, that user still has

the opportunity to bring that file back into an
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active state.

JUDGE ROSENTHAL: | understand. GCo ahead.
Perhaps | could ask it this way.

MS. LONGENDYKE: Okay.

JUDGE ROSENTHAL: One of the formul ations that
was suggested to us was sonething along the lines
of inaccessible wi thout undue burden and expense,
or sonething along those Iines. Wuld you be nore
confortable with that kind of a fornulation?

MS. LONGENDYKE: | actually address that in
anot her part of ny statenent. |s that okay if |
just continue? Okay. Because that is a big point
that | would |ike to nake.

JUDGE ROSENTHAL: | think |I'm suggesting that
we woul d--1 at least--1 don't want to speak for the
ot her nenbers of the group--would like to hear nore
about that area.

M5. LONGENDYKE: OCh, absolutely.

MR LEWS: W have eight nminutes, but eight
very powerful mnutes.

M5. LONGENDYKE: Okay. In fact, the next

section addresses that very clearly. Well, 'l
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j ust nove on here.

Di scovery that is limted to that which is
percei ved as accessible has, in the past,
encouraged willful destruction of responsive
information, and rules witten with such
limtations will likely provide simlar incentive
in the future

The relative value of Tier 1 and Tier 2
di scovery. The value of |ess--

PROFESSOCR MARCUS: Excuse ne. What limited
that discovery to that which was deened accessi bl e?

M5. LONGENDYKE: Excuse me?

PROFESSOR MARCUS: | thought you said discovery
that was limted in the past to that which was
accessible had led to the | oss of data.

MS. LONGENDYKE: Well, what I'msaying is if
di scovery is linmted to that which is accessible,

t hen- -

PROFESSOR MARCUS: This isn't about things that
happened in the past.

M5. LONCENDYKE: Well, in cases and situations

that we have seen in our business in data
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forensics, when discovery is just limted to "give
us what you can give us right now, give us what is
active and what is nost accessible,” is excluding a
great deal of information.

PROFESSOR MARCUS: That had been the practice
in a nunber of cases in which you had been
i nvol ved?

V5. LONGENDYKE: Well, | think that
as--considering that there has been a limted
understandi ng of the availability of alternate
met hods for recovering information, which is really
the thrust of our point here is that there is this
second-tier discovery, this recovery of information
is not that difficult, although it's been ignored
in the past, | think

PROFESSOR MARCUS: Did you hear M. Rom ne
testify a little while ago about the conputer that
he coul dn't get anything off of?

MS. LONGENDYKE: Yes, | did.

PROFESSOR MARCUS: Would you regard that data
as inaccessi bl e?

MS. LONCGENDYKE: No, | would not.
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MR LEWS: No.

PROFESSCR MARCUS:  Ckay.

M5. LONCENDYKE: The val ue of |ess accessible
information in litigation cannot be di scounted
merely because it is available in |lesser quantities
and in | ess accessible locations. The notion that
the sheer volume of data fromthe npst accessible
sources sonmehow negates the value of the smaller
proportions in the | ess-accessible locations is
i nvalid.

As an example, | provided data forensic
services to both the defense and the prosecution in
the recent Enron/Merrill Lynch Nigerian Barge tria
in Houston, Texas.

JUDGE ROSENTHAL: May | ask one nore question?
I'msorry.

M5. LONCGENDYKE: Sure.

JUDGE ROSENTHAL: We do have your witten
statenent. So rather than just reading, it mght
be nore hel pful if you responded to questions that
a nunber of us mght have. And | do have a

questi on.
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MS. LONGENDYKE: Okay.

JUDGE ROSENTHAL: What do you think is the
appropriate role of balancing the difficulty, the
cost, the expense, and the delay of having to
obtain information that is at a nore difficult
| evel of access? And you've said there are |evels.

And on the one hand, in relationship to the
i nportance of it to the case and the availability
of other information that m ght be easier to get,
that m ght be responsive to the sane discovery
needs, what's the role of all of those factors in
deci di ng whet her you should have to get access to
require access to the less available information in
the first place and in deciding on what terns that
shoul d be done?

MS. LONCENDYKE: Well, | think that it's not
necessarily more difficult. |It's just a different
process. Acquiring information on a conputer that
has been deleted, that is nmaybe not an active file,
retrieving it--it can't be produced in typica
met hods of discovery, in just printing sonething

out, for exanple, a docunent that is active. So
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it's just a different process.

Conmputer forensics is the process of finding
the latent information, finding and retrieving and
recovering the deleted data. And in our
experience, it's--frankly, | think there's a |ot of
hoopl a about nothing. |It's not such a difficult,
nor is it costly--

JUDGE ROSENTHAL: Then why does it--go ahead.

JUDGE SCHEINDLIN: Can | follow up with another
sentence you were about to read? You said, in this
Texas litigation, it wasn't the accessible sources
that proved val uable, but the recovery and anal ysis
of docunments previously deened inaccessibl e that
proved--that were the gold mine. That was the gold
m ne.

Vel |, what were they? What were those
i naccessi ble materials that produced the gold m ne
inthat litigation?

MS. LONGENDYKE: It was back-up tapes that they
had required restoration. And frankly, it was not
a very difficult process whatsoever to take those

back-up tapes that had been previously deterni ned--
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JUDGE SCHEI NDLIN:  How old were these? Wy did

you have to go to back-up tapes, and how | ong--what

date range were they?

MS. LONGENDYKE: It was back in 1999, and

bel i eve nobst of their data, their active data was

| ost in Septemnber 11.
JUDGE ROSENTHAL: It was a crimnal case

JUDGE SCHEI NDLI N: No, | know that. But

a Septenmber 11th loss. That's why you had to go to

the back-up tapes?

MS. LONGENDYKE: | believe so, yes.

JUDGE SCHEI NDLIN:  And those tapes were still

around two years later?
M5. LONGENDYKE: Yes, they were.

JUDGE SCHEI NDLI N:  They were around.

MB. LONGENDYKE: They were tapes from 1999

JUDGE SCHEI NDLIN:  So they were around at
two years--for two years as of Septenber 11th?

M5. LONGENDYKE: Yes.

JUDGE SCHEI NDLIN:  So sonebody kept them for

two years anyway. Do you know why they were kept?

MS. LONCENDYKE: No, | don't.
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JUDGE SCHEI NDLI'N:  No. But that produced the
material ?

M5. LONGENDYKE: Yes. Yes, and--

MR LEWS:. Can | give another exanple of that?
Is in a recent case exanple or--1'msorry,
correction--in a hypothetical case exanple, there
was a situation where--and it was a sexua
harassnment case, and the corporation was attenpting
to defend itself frome-nmail nessages that were
committed to hard copy and presented by the
plaintiff.

We determ ned that the e-mail messages that
were presented were not even e-mail nessages. They
were Word documents that were fabricated to | ook
like e-mail nessages, and then the Wrd docunents
were deleted. So they never woul d have been backed
up or archived onto a back-up tape. They would
only be found on the conmputer, the source conputer
that created those Wrd docunents and then
i medi ately del eted those docunents after they were
print ed.

But we were able to determne that it was a

file:///C|/FEB/O211rule.txt (446 of 455) [3/2/05 2:36:51 PM]



file://IC|/FEB/0211rule.txt

447
Word docunment, not an e-mail, when it was created,
when it was deleted, when it was printed, what
printer it was printed to, who was |logged in at the
time.

JUDGE SCHEI NDLI N You were able to do that
fromretrieving del eted areas or fragnented areas
of the hard drive?

MR LEWS: Right.

JUDGE SCHEI NDLIN:  Right. Wich we would have
t hought maybe was i naccessi bl e under this divide.
| get your point. Ckay.

MR LEWS: Exactly. And it was an inexpensive
process to do that.

JUDGE SCHEI NDLIN: | got it.

JUDGE ROSENTHAL: | think I'd just like to
press a little bit nore on what you believe the
role is of the kinds of proportionality factors
that we' ve been tal ki ng about ?

MS. LONGENDYKE: Well, certainly, because we
are called into cases to provide data forensic
services, to search for the deleted data, from our

perspective, it's every case we work on, we find
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sonet hing that can be perceived as the snoking gun
Sonet hi ng that was not found in the typica
di scovery processes.

And furthernore, the forensic approach or the
data forensic approach to recovering information is
such that we can target our search very narrowy.
So if we're looking at a situation of sonething
that happened, let's say we want to | ook at
someone's activities on a conputer or |ooking for
docunents during a specific tinefranme and maybe
e-mai |l s between certain people, we don't have to
restore 10 years' worth of back-up tapes. It can
be very, very targeted

And we have had cases exactly like that, where
we're given a tinefrane, we're given people's
nanes. And we go in. W go to the conpany. W
recover the back-up tapes that are relevant, and
we're able to recover the information even on the
back-up tapes or fromindividual conputers, the
|atent data as well.

JUDGE ROSENTHAL: Could |I ask--1'msorry. D d

sonebody have a question?
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MR LEWS:. | was just going to add--

JUDGE ROSENTHAL: Go ahead.

MR LEWS: Wth today's technology, it is
possi ble to search through a warehouse of
docunents, including the so-called shredded
docunents, very, very quickly and very cost
effectively and with trenendous precision. So the
technol ogy exists today to provide that.

M5. LONGENDYKE: And it's our perspective that
we would Iike to see the rules witten in a way
that allows for the big picture, that does not
di stingui sh between accessi bl e and i naccessi bl e or
active and inactive, because we see every day very
rel evant information being produced fromthese
inactive files and from back-up tapes and such.

JUDGE SCHEI NDLIN: O course, while you see it
every day, | suspect it's just the tip of the
i ceberg. People go out and hire you when they need
to go way back or behind. In npost of the nass of
litigation, you're not hired. 99.8 percent of the
cases, | suppose, never get a forensic expert

digging in back-up tapes. You're seeing a tip of
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the iceberg world, where every day you are
retrieving things from back- ups.

But we've asked | awyer after |awyer how often
have you had to go to back-ups, and the answer al
day has been once or nuts. And we aren't hearing a
lot of lawyers in the real world going there

MS. LONGENDYKE: And it is a dramatically
boom ng market. W are--1 present regularly |aw
firnms, and once | explain to themthe val ue of data
forensics, you hear head smacking. People
are--attorneys are starting to really understand
how it is not so expensive. It's not so difficult.

JUDGE ROSENTHAL: May | ask one ot her question
about that? Just give us a sense of the added
expense for, if you can, in general terns, tell us
how much it woul d cost soneone who wanted to
undergo the kind of searching that you' re talking
about, a day of your time or however long it is.

Is there an average that you can give us?
MS. LONGENDYKE: Certainly.
MR LEWS: W have about 300 matters that we

wor ked on in 2004 for corporations of all sizes,

file:///C|/FEB/O211rule.txt (450 of 455) [3/2/05 2:36:51 PM]



file://IC|/FEB/0211rule.txt

451
i ncluding Fortune 500. And our average case
billable is $13,800. So it's not a significant
anount of noney.

JUDGE HAGY: Would you consider it a
significant anmount of nobney in a case involving a
$2, 500 cl ai n?

MR LEWS: Yes.

JUDGE HAGY: You've been focusing on
i naccessi bl e and accessible. The key word is
"reasonable."” W don't have a | aw agai nst
i naccessi ble. W say reasonably. You've got to
prove it's not reasonably accessible. |f what
you're saying, in fact, is true, you can do it
cheaply and easily and it's cost benefit, well,
then it's reasonably accessible. There is no
i naccessi bl e.

Doesn't that do it? The word "reasonably" gets
you right where you want it.

MS. LONGENDYKE: Yes, yes. | would agree with
you, yes. Reasonably accessible, based on cost,
bal anced with the relative return.

MR LEWS: W also find that in the neet and
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confer stage, we're able to--or we see the scope of
di scovery being limted significantly. So it's not
10 years of back-up tapes, it's three or four
specific personal conputers, if there is an
intelligent discussion on the front end.

MR. CICERO You say you represent both big and
smal | conpanies. Do you find even in big conpanies
with extensive conmputerized functions that there is
not--there is or is not this kind of awareness that
you're sharing with us about where infornmation
m ght be, howto get it? Can they do it in-house?
Can they restore these?

O do they need people |ike you who woul d cone
in and say, no, no. It could be over here. It
could be over here, and this is how you get it?

MR LEWS: One way to answer that is there's
been sone di scussion about this infinite world or
this trenendous amount of data called a conputer
network that could be a gl obal conputer network
It's ludicrous to | ook at the network that way.

If the problemis identified, the scope of

di scovery can be limted to sonetinmes one desktop
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conputer. So it just requires a conversation on
the front end. The data will reside in very
del i berate, very specific |ocations.

MR CICERO But | assune if they could do that
i nsi de the organi zation, they woul d have | ess need
for people outside to cone and help them So
guess ny question is, is it nore likely or less
likely that even businesses or conpanies with a
fairly sophisticated conmputer systeminside need
hel p from peopl e who have the services |ike you
provide to conme in and hel p them say here, here,
here, here, or not?

MR LEWS: Well, we've been involved in
situations where najor corporations with tremendous
IT talent was not able to find very specific pieces
of information. So it's a cost benefit whether to
enpl oy individuals to provide the service
internally or, for the one or two tines a year that
you may need to use it, to reach outside.

MR CICERO And so, then just lastly, would it
be fair to say at least with the talent that is in

the corporation before they cone outside and get
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additional help, part of that information is
i naccessible in the sense that they do not have
either the resources or the talent or the know edge
or the skill or whatever it takes to get it?

MS. LONCENDYKE: | would agree with that. |
think that nost IT departments, nost | T personne
are not trained in the forensic recovery of data.
And they may be able to restore back-up tapes with
no problem but it's that |atent data--the data
that's been del eted and conputer hard drives that
have been fornmatted when the CEO | eaves the conpany
and wants to cover his tracks.

It would require forensic tools and,
specifically, software and hardware tools in order
to recover that data. And that's why | said that
the data forensics is not necessarily nore
expensive. It's just a different process. But IT
departnent can print out files. It can provide it,
the active files

But, yes, to answer your question, | believe
that it does require sonebody with special skills

such as a data forensics firnms. Soneone who is
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trained in that process specifically.

JUDGE ROSENTHAL: So it's cheap and easy, but
not well known.

MB. LONGENDYKE: That is the best way |'ve
heard it put. Thank you.

MR LEWS: Exactly.

JUDGE ROSENTHAL: And so, we should end on that

before your secret is out of the bag.

[ Laught er.]

JUDGE ROSENTHAL: Thank you very nuch.

MS. LONGENDYKE: Thank you, all.

MR. LEWS: Thank you.

JUDCE ROSENTHAL: We will resune at 8:30
t omor r ow nor ni ng.

[ Wher eupon, at 5:05 p.m, the hearing was
recessed, to reconvene at 8:30 a.m, February 12,

2005. |
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PROCEEDI NGS

JUDGE ROSENTHAL: Good norning. Just so our
record is clear, to express the dedication of all
those who are with us, it is 8:30 on Saturday
morning. It is a beautiful day here in this
conference room and we are very grateful that you
are all here with us to continue to explore
el ectronic discovery and the rules under which it
shoul d be conduct ed.

We will begin this norning with M. Van
Itallie. And | apologize if your nane does not
resenble what | just said.

MR. VAN I TALLIE: Very close, Judge. Van
Itallie, just like the country.

JUDGE ROSENTHAL: That woul d have been too
easy.

MR VAN | TALLIE: Thank you very mnuch, Judge.
My nane is Theodore Van Itallie. | amthe head of
litigation for Johnson & Johnson. It is
unquestionably a privilege to have the chance to
talk to the committee and submt our comments

From a perspective standpoint, | have the good
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fortune to work for a corporation that has an
extraordinarily good reputation in this country.
And one of ny principal responsibilities as head of
litigation is to seek to protect and burnish that
reputation in courts around the United States, and
we are long-termparticipants in the judicial
process. We've been at it for over 100 years, and
we expect to be at it for a continued |ong period
of tinme.

We are in courts on a regular basis, and our
reputation precedes us and follows us. And our
standing in courts before the judiciary is critica
to us. W abhor discovery battles. W are
allergic to the prospect of a sanctions notion, and
we work really extraordinarily hard to try to
avoi d, you know, any basis on which any adversary
coul d nake those kind of accusations agai nst us.

But we are also an extraordinarily conpl ex
conpany with al nost 200 operating conpanies
wor |l dwi de. W have a blindingly conpl ex
information architecture. And you know, we have

the essential business needs to recycle back-up
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tapes in appropriate circunstances, to run prograns
|ike Mail Manager that do purge outdated e-nmail.
And taking that kind of set of circumstances,

conbi ned with the devel opi ng patchwork of |oca
federal rules and uncertainty about what the
standards are, meeting this fundanmental obligation
and protecting our reputation is, frankly,
crushingly--increasingly crushingly difficult.

So the devel opment of these new rules and the
prospect for uniformdevel opnent of a body of |aw
for people in our position | think is going to be
extraordinarily valuable. And | think that the
overall effort is really an extraordinary
contribution to devel opnment of standards in the
ar ea.

A couple of specific points that | would rmake
with respect to the individual rules. Starting
first with the two-tier in Rule 26(b)(2), it does
seemto nme that there is no question that that wll
not sinply serve the needs of data producers. That
there's a very strong prospect that that wll

accel erate the discovery and therefore the progress
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towards the nerits of the accessible data.

I think the presunption that accessible data is
not likely to be the basis on which a good
obj ection for burdens or anything el se could be
sustained is going to streamine the early
di scl osure- -

JUDGE SCHEINDLIN:  I'msorry. | didn't
understand. How s it going to nake it faster?

MR. VAN I TALLIE: | beg your pardon?

JUDGE SCHEI NDLIN:  We were told yesterday it
was going to nake it slower because it was going to
inevitably result in discovery and a notion to
conpel the second tier. Howis it going to nmake it
faster? We were told it would probably slow it
down by a year.

MR VAN I TALLIE: Well, | think with respect to
the first tier, | think it will clearly expedite
the process, and | think it will probably--1 think
there's a strong likelihood that that will satisfy
the litigants in the majority of circunstances.

JUDGE SCHEINDLIN: | see. You don't think

people will still raise the proportionality
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factors, even with respect to the first tier, and
say just because it's accessible doesn't nean we
should give it to you? It's going to be very

bur densone.

MR. VAN I TALLIE: | think the bias is going to
be against that. | think the rules express the
bias that that's going to be produced nore readily,
and | suspect that that's the way it will devel op.

I also think there is an advantage to
separating fromprior case |aw on burden and
expense by focusing the devel opment of standards on
this accessibility/inaccessibility issue. And
think that, you know, | think the gane has changed,
that certainly the factual circunstances have
changed. Just the sheer anount--

JUDGE SCHEI NDLIN:  Sorry to interrupt again,
but you may not have been with us all day
yesterday. Everybody yesterday seened to agree
that what nekes it inaccessible was burden and
expense, the very thing you say we're not going to
be focusing on. When we ask w tnesses, well, what

makes it inaccessible, nost admtted that it was
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either burden or expense or both.

MR. VAN I TALLIE: Yes, but | think that there
is an elenment of that. M point is that | think
the standards that should be applied in the area
are likely to--1 think it's inportant that they
develop with respect to the new circunstances of
el ectronic discovery. | don't think you just
transfer the old case | aw over

And | also think the prospects of uniform case
| aw devel oping around this issue is inproved by
havi ng this new construct, have peopl e focusing on
this new construct.

JUDCGE SCHEI NDLIN:  Well, but then what nakes it
i naccessible if it's not burden and expense? What
el se?

MR, VAN I TALLIE: It's at |east burden--it is
at | east burden and expense.

JUDGE SCHEINDLIN: 1s it sonething el se?

MR VAN | TALLIE: Well, | think that remains to
be seen. But | think the analysis, given the
proliferation of, you know, nultiple copies of

materials, given the--fromny standpoint, the yield
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fromthe review of inaccessible material, depending
on the circunstances, being low, | think the
anal ysis overall just could well be different.

JUDCE SCHEI NDLIN:  What's the definition then?
What ' s i naccessi bl e?

MR. VAN I TALLIE: Well, again, that's clearly
going to be devel oped in the case | aw.

JUDGE SCHEI NDLIN:  But to you?

MR VAN I TALLIE: | think it is at |east
circunstances where, as has been pointed out--

MR CICERO Can | ask a specific question on
that because | wanted to follow up on sonething you
said a m nute ago?

JUDGE ROSENTHAL: | think he was in the niddle
of his answer. Let himgive this answer, and then
we can follow up. Sorry, Frank. Go ahead.

MR VAN I TALLIE: | agree with the comrents
that have been made about inaccessibility. | rmean,
clearly, if you've got conputer systenms that no
| onger have operating systenms that allow you to
retrieve them that's going to be inaccessible.

When the analysis will include the expense to
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retrieve the data, the potential yield fromthe
review, it will include the cost of review and
privilege. You know, this is all of the things
we' ve spoken about. And they will be bal anced
agai nst, you know, the likelihood you're actually
going to find something that's unique within those
materi al s.

JUDGE ROSENTHAL: Go ahead.

MR. CICERO | apol ogize for interrupting--

JUDGE ROSENTHAL: No, go ahead.

MR CICERO --you, M. Van Itallie, and also
my coll eagues. But on the point that you were
di scussing with Judge Scheindlin, you said
sonething that | wanted to clarify in ny own mind a
few monents ago about | thought you said you
routinely accessed back-up tapes for certain

purposes. Did | msunderstand what you sai d? You

used the term "back-up tapes,"” | thought.
MR VAN | TALLIE: Well, no. | nean, | was
tal ki ng about recycling back-up tapes. | was not

tal ki ng about accessi ng back-up tapes for--

JUDGE ROSENTHAL: May | ask you a question
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about back-up tapes in general? How often in your
experience in handling e-discovery in the cases
that your company is involved with has it been
necessary for you to recover data or restore data
on back-up tapes or |egacy sources because you were
unabl e to satisfy the discovery needs of the case
through information that was readily accessi bl e?

MR VAN I TALLIE: |, frankly, can't think of an
i nstance where that has occurred.

JUDGE ROSENTHAL: Have there been litigation
battl es over efforts to nmake you do that?

MR. VAN I TALLIE: Not that | can think of
sitting here, frankly.

JUDGE ROSENTHAL: |s that because you' ve been
able to negotiate with opposing counsel to avoid
having to do that, at |east before there was an
ability to analyze the readily accessible
informati on and see if that was enough?

MR VAN I TALLIE: Yes. And just because of the
wealth of information that's, in effect, readily
avail abl e.

JUDGE ROSENTHAL: May | ask one ot her question?
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When you think of information that you don't have
to apply forensic tools to to restore, conputer
forensic tools--or to recover, whatever the right
termis--but that is dispersed across a | arge
nunber of information gatherers and producers, al
of the various enployees across the world who have
their owmn PCs, their own data forces?

MR. VAN I TALLIE: Right.

JUDGE ROSENTHAL: |Is that kind of dispersal and
distribution problempart of accessibility, or is
that sinply part of the general volunme and cost of
el ectroni c discovery?

MR VAN | TALLIE: Well, 1 nean, | think--

JUDGE RCSENTHAL: O both?

MR VAN I TALLIE: Yes, | think in circunstances
where those individuals are on our network or have
a network connection available to them there are
means avail abl e which woul d all ow each of them
individually to, in effect, collect and transmt
their data just to a central repository. And
think in that circunstance, | woul d consider that

to be accessi bl e.
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JUDGE ROSENTHAL: What about--

MR VAN | TALLIE: There nay be other
ci rcunst ances where you actually woul d have to go
sort of door to door--

JUDGE ROSENTHAL: Exactly.

MR. VAN I TALLIE: --that may rai se anot her set
of issues.

JUDGE ROSENTHAL: How do you handl e those ki nds
of situations now?

MR, VAN | TALLIE: Well, | nean, we do have the
capability to collect fromindividual user's PCs,
whet her they are, you know, at individual corporate
| ocations or in the field. And that is sonething
whi ch, you know, frankly, that the issue of the
form of production that Rule 34 inplicates because
it's quite difficult to undertake a collection of
that character and still consider that to be a
production in the manner in which the documents are
ordinarily maintained.

So, | nmean, that does get to another point that
I think has been made and renade, but | do think

there's an issue with the Rule 34 default for
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production and the formin which docunents are
ordi narily maintai ned.

PROFESSOR MARCUS: Sir, and before you go on,
you said you have the ability to collect
i nformati on fromthese di spersed PCs and the |ike?

MR. VAN I TALLIE: Right.

PROFESSOR MARCUS: Wen you have a litigation
hol d, do you expect that the users of those
di spersed units will honor and inplement that hol d?
Do you know what | mean by a litigation hold?

MR. VAN | TALLI E:  Sure.

PROFESSOR MARCUS: Do you?

MR VAN I TALLIE: Well, we rely on that to be
t he case.

PROFESSOR MARCUS: Ckay.

MR VAN | TALLIE:  Yes.

JUDGE ROSENTHAL: | think Justice Hecht had a
quest i on.

JUDGE HECHT: Do you ever have occasion to
enpl oy outside forensic experts to assist you in
responding to discovery or get discovery from

soneone el se?
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MR VAN I TALLIE: Well, yes. | nean, you know,
in ternms of forensic experts, in terns of actually
restoring or mrroring or trying to reconstruct or
secure del eted data, that's not sonething which we
have been called upon to do. But we are heavily
reliant on experts in order to basically assist in
the process of collection and review of what is
frequently nmassive amounts of el ectronic data.

But with respect to particular forensic
reconstruction, data |location issues, | nean, that
i s not sonething which we have historically been
cal l ed upon to undert ake.

JUDGE ROSENTHAL: Frank, please?

MR CICERO M. Van Itallie, | just reread
your coments about identifying inaccessible
i nformati on here, and hearing you here today raises
a question that sone of us have been discussing
that has been troubling ne. And it is whether even
saying in the rules as we propose themthat there
is this two-classification arrangenment for data
will stinulate activity to get the inaccessible

dat a.
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You suggest that you've managed quite well to
provide so rmuch information to people that they're
confortable with that, and they don't see the need
totry to get at the kinds of things that you say
are very difficult to get at. And |I' mwondering,
and 1'd like your reaction, to whether the very
fact that you lay out two categories of infornmation
will stinmulate litigation or requests of the
so-cal |l ed i naccessible information, either because
of the suspicion that the custodian of the
information is noving the line so that stuff that
shoul d be accessible is not accessible or for sone
ot her reason?

You seemto nanage very well in keeping-- from
what you' ve said, in keeping the inaccessible
i nformation inaccessible.

MR VAN | TALLIE: Well, yes, | mean, | think
that there is protection fromus, but for us,
though, clearly in the designation conponent, and
have a slightly different view, | guess, of that
desi gnation conponent. And one of ny areas of

concern is, you know, the sort of boundaries of
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what that entails.

But as | look at the rule, the first predicate
is discoverable information, and it's, as | read
the rule, | would be identifying inaccessible
information that is already within the discoverabl e
data penunbra. Now | guess there are circunstances
where you genuinely can't--there's just no prospect
of figuring out and no one has any menory as to
what m ght be within the particular repository, and
there's an advantage in that circunstance
potentially in identifying that as--even though you
may not have a reason to think that it is
necessarily discoverable, but it nmay be prudent to
identify it in that category.

But | do have concern about some of the
di scussi on that suggests that there may be
obl i gati ons beyond the kind of borders of
di scoverability for identification. But | nean, in
terns of your specific question, is this construct
going to encourage efforts to obtain inaccessible
data and notion practice and fight about that?

Again, | think that our experience suggests that
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the accessible data will be--will fulfill nost

di scovery needs, and on that basis, | don't think
there shoul d be excessive concern that people wll
be drawn to fight about the inaccessible category.

JUDGE ROSENTHAL: M. Grard?

MR. G RARD: Are you concerned at all with the
way it's set up in terns of the proposal where if
sonmeone is, let's say, baited by the fact that
you' ve identified some category of material as
bei ng i naccessible, and then they file a notion,
and now you have to make your show ng of
i naccessibility. Could you see the potential that
that may put you at expense that it sounds |ike
you' re currently avoidi ng?

MR. VAN I TALLIE: Well, | nean, | guess it's
going to be hard to see exactly how that's going to
unfold. But | think, again, the advantages for us,
when we do identify a repository that contains
di scoverabl e information but has been nonethel ess
clearly inaccessible, to have this--to have that in
the second | ayer and not to have--well, sinply to

put that, in effect, in the background and focus,
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in the first instance, on the accessible material,
I think overall that's going to be beneficial to us
in terms of stream ining the process.

| do continue to think that the |ikelihood
peopl e are going to be satisfied by the rather
substantial anmount of information that's generally
accessible is going to, you know, naintain the
focus of that area, and | don't think--1 don't
foresee that this is going to beat people into
fighting about genuinely inaccessible materi al

JUDGE SCHEI NDLIN:  WII you preserve the
i naccessible? WII you preserve it until--

MR VAN I TALLIE: Well, 1've heard that
question cone up. And if it's material that you
consider in the first instance to be discoverable,
I think you're taking your life in your hands not
preserving it.

JUDGE SCHEI NDLIN:  Even if it's inaccessible,
you'll hold onto it?

MR VAN I TALLIE: If it's discoverable
informati on. That would certainly be ny

under st andi ng.
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JUDGE SCHEI NDLIN: Right. O course, one of
the concerns there is people say they don't know if
it's discoverabl e because they're not sure what's
onit. They've got old tapes |lying around and--

MR. VAN I TALLIE: Yes, and then you're going to
get into sone--there will be risk balancing in that
area, and | think it depends upon the basis for
their confort that it really is not discoverable.
It's just not likely to be discoverable at the end
of the day.

If I can just nmake a couple of other quick
poi nt s.

JUDGE ROSENTHAL: May | ask one other--Rick,
you had a question first, please?

PROFESSOR MARCUS: Can | just foll ow up?

JUDGE ROSENTHAL: Go ahead.

PROFESSOR MARCUS: | think you said you had
identified a repository. |Is that what you--could
you tell me alittle bit nore about how you regard
the identification requirement of 26(b)(2) to work,
what you would be likely to be saying, when you

exam ned what you had, to convey what you were not
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exam ni ng?

MR VAN | TALLIE: Well, | would just--1 think
that was sinply a single exanple. But if you did
have an anti quated repository of back-up tapes
that, you know, were on index, and nobody
coul d--and there was no one around who could
renenber what they were, | think that is sonething
that woul d be appropriately identified under the
rule.

PROFESSOR MARCUS: It wold not cover the ganbit
of things that you m ght consider in that
i naccessi bl e cat egory?

MR VAN I TALLIE: | think it does.

PROFESSCR MARCUS:  Ckay.

MR VAN I TALLIE: Yes, that's inaccessible
data, which is therefore identified.

JUDGE ROSENTHAL: May | ask you to conment on
some of the concerns we've heard expressed that the
two-tier structure in conbination with Rule 37(f)
m ght | ead conpanies in particular to feel that
they can nmove information to inaccessible

repositories and then destroy it with greater
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| atitude than they woul d now enjoy and that that
woul d have the effect of enabling conpanies to
renove information in order to shield it from
di scovery. That's the first question

And a related question is the concern we've

heard expressed that conpanies will be--will have a

di sincentive to update technol ogy that woul d nake
nmore i nformati on accessible and will instead keep
ol der technol ogy because it woul d have the benefit
of reducing accessibility or delaying
accessibility.

MR. VAN I TALLIE: Right. Yes, |I mean, |'ve

heard those comments. | don't think there's any
evidence of it. | think it is extremely unlikely
that there will be those kinds of notivations in

dealing with what is a fundanental business tool,
the information architecture of the corporation
mean, they are--that is the kind of the |ifeblood
of the way business is transacted.

And you know, | do not see it being perverted
to a purpose in that fashion. | mean, | think

that's--nmaybe there's a leap of faith there, but I
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don't think there's any evidence of it. And I
think the central business inportance of the data
system that's the ultimte goal that's going to be
served, not sone nefarious notive of that sort.

Al'though | think that does help me transition
to a related point that I am concerned about, and
that's with respect to the Rule 37 safe harbor
because | think it is those concerns, Judge
Rosent hal, sone of which were expressed around the
tabl e yesterday by w tnesses that, you know, there
is this perception sonmehow that such mani pul ati ons
m ght occur.

And | do foresee the prospect of efforts to
obtain, you know, to put blanket protective orders
as being an issue going forward just because there
is this sinister concern about sonmehow what
corporations mght do. And | think that, clearly,
a broad protective order can be a crippling
consequence for any enterprise, but an enterprise
like us, which is conplex and where our hold orders
and di scovery obligations are not limted to, you

know, a small group of individuals.
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I nean, generally, we are fighting about
products. The applicable evidence is spread
t hrough thousands of individuals within an
organi zation. So we would just genuinely be
crippled by a broad protective order. And | do
think that it would be trenendously val uable, and
think there are places that the commttee has made
reference to it. But to stick something into the
notes on Rule 37 just, you know, conveying the
concern about broad protective, broad, in effect,
knee jerk or thoughtless protective orders,
think, that would be very inportant.

I think the opportunity for early discussion of
these issues in the Rule 16 conference, that's the
pl ace where these matters ought to be worked out in
the first instance. And it's really protective
orders that cone out of what's agreed or cone out
of that process which | think are the appropriate
ones to govern the safe harbor, Rule 37

Because there's a--one of ny concerns is under
a traditional protective order, it may still be

appropriate to, if you have a conpletely reliable
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hold on a system and you coul d be--you' ve audited
your enpl oyees, and you're assuring yourself that
they are not taking things off active systems, it
may be appropriate to continue to recycle your
back-up tapes in the background.

But | think the way Rule 37 has set the
construct up, once there is a protective order,
there's a presunption even that has to stop. So
think there is--you know, to ny nmnd, this is a
real two-edged sword. | do foresee, frankly, you
know, a lot of early efforts to get these broad
protective orders in.

JUDCE SCHEINDLIN: A lot of witnesses said that
they woul d do that because--what you call their
sinister concern that you woul d be destroying
things, | don't know that it was a sinister
concern. But what they thought the rule does is
gi ve the pernission to now destroy w thout
consequence.

So to protect thensel ves and be sure that the
information is there, should it be discoverable,

they said | now have no choice but to get a
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protective order because the other side has
perm ssion through the rules, essentially, to
delete--to delete or destroy. That's the argunent.

Do you see that fromtheir point of view, the
other side's point of view, that the rule gives a
bl essing to goi ng ahead and destroying? And so, to
stop that, they have no choice but to get a
protective order.

MR. VAN I TALLIE: You mean once you have a
narromy tailored protective order that makes it
cl ear what the boundaries are? |Is that what you're
saying that that--

JUDGE SCHEI NDLIN:  |'m saying because the rule
woul d appear to pernit a conpany to continue its
ordi nary business practice of destroying
informati on, and the other side says, well, | don't
want themto continue right now until | have a
chance to see what's there on the active data to
know if I'mgoing to have to go behind it.

MR. VAN I TALLIE: Right.

JUDGE SCHEINDLIN: So the only way to assure

that it will be there when | need it is to get a
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protective order because of the rule. So that's
the logic. It's not a matter of sinister concern
It's a matter of the pernmission is granted to
continue to destroy.

MR. VAN I TALLIE: Well, yes, but | think that
makes the point. | think there will be efforts to
get those protective orders, and | think they are
going to be highly problenmatic.

JUDGE KEI SLER: M. Van Itallie, whenever
you' ve gotten these broad preservation orders in
the past, and | assune the feeling is that they're
kind of flexibly given by sone judges and they have
very broad inplications for the operations of these
busi nesses, have you ever gone back to the judge
with--early on with a motion to reconsider or
nmodi fy in which you' ve laid out, with sone sort of
declaration froman |IT person, you know, "Here is
what the consequences are for our business. Here
is why | see it necessary,"” and try to get it
changed that way?

MR. VAN I TALLIE: No question. Yes, no

question. And we've had good success with that
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because | think there is a growi ng recognition of
the consequences for these orders for |arge
enterprises, and | think that's as long as you can
satisfy the court that you' ve got a reasonabl e
system | think there is a generally good prospect.

But | mean, whether that's going to be uniform

and whether you'll be able to be persuasive to all
courts, | think this is--it is still relatively
unusual , | think, to--at least in our practice--to

have these bl anket orders. But | do foresee that,
frankly, there's going to be nore requests for it
in the face of this rule. So | think we're
anticipating--l"manticipating a ot nore, you
know, that this will be more of an issue once these
rul es take hol d.

Now we are still--we think we're in a better
pl ace than we woul d be otherwise. But | think
there is, again, our interest is in dealing with
tail ored appropriate, you know, narrowly drawn
orders. And to the degree that the rules convey
and t he notes enphasi ze the significance of that,

that's going to be tremendously val uabl e from our
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st andpoi nt .

JUDGE ROSENTHAL: Yes, sir? Last question, |
t hi nk.

PROFESSOR MARCUS: Picking up on that, sone
wi t nesses have said that the textual requirenent in
Rul e 26(f) that there be discussion of preservation
at the 26(f) neeting would nake that too prom nent.
Am | right in interpreting what you' re saying to
mean that you think it's a good idea to insist on
that sort of discussion up front?

MR. VAN I TALLIE: Well, yes. | nean, | think,
first of all, our headquarters are in the District
of New Jersey. So we are currently subject to a
| ocal rule, which mandates those sorts of
di scussions. Yes, | mean, | think our major
problemis a fundanmental m sunderstanding at the
outset of a case, which sets up the prospect for a
ki nd of "gotcha" sort of notion

I think fromour standpoint, we're better off
having things clarified. And | fundamentally fee
that if there is going to be an effort nade to stop

the ordi nary managenent of data systens, the

file:///C)/FEB/0212rule.txt (30 of 254) [3/2/05 3:01:29 PM]



file://IC|/FEB/0212rul e.txt

recycling of back-up tapes, that that--that really
the party that is proposing that has an affirmative
obligation to bring that to the fore at the
earliest opportunity because | think that is--there
shoul d- - encouragi ng the presentation of that issue
and a nore rapid resolution of it is significant.

Because, you know, | think we are--what we want
to be able to do is to convey, first of all, how
crippling it can be, how vastly disproportionate
the expense fromthat kind of a proposal. And
particularly, where we have--where there really is
not a demonstrated need for it and where there are
good net hodol ogi es in place to, you know, basically
indicate that it's really not warranted. So, yes,

I nmean, we are in favor of that kind of an issue
comng up at the earliest opportunity.

JUDGE ROSENTHAL: Any ot her questions?

MR. VAN I TALLIE: Can | make one other point on
an issue that | have not heard cone up, and that is
i nstant messenger. You know, there is an entire
popul ati on of workers coming into the workforce

right now for whominstant nmessaging is, you know,
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the nost fundanmental way for themto comunicate

It is, at this point, very easy for anyone to
downl oad an instant message to their |aptop, even
when corporate systens |ike ours do everything we
can to prevent it happening. | nean, you can just
do it, even if you deny administrator rights and
the rights to | oad other software onto your
conput er.

So | think many conpani es are | ooki ng at
basically establishing a corporate standard in the
area because they don't have any choice. Their
enpl oyees are al ready comuni cating in that
fashion. And the default instant nessenger setup
and the way | think it will be set up by nobst
busi nesses is that, you know, once you have had
this sort of discussion with a group of people and
you close out that session, it is not preserved.
It's gone.

It resides tenporarily on your random access
menory--if that's still the pertinent term-and
then when you close it out, it's gone. And there

is no business need to, when the conputer is turned
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of f or when you close out the systemto preserve
that. And | take fromthe | anguage in Rule 34 of
electronically preserved information that that
woul d exclude stuff that transitorily resides in
RAM

But | do see the prospect of argunents being
made that if we're going to use this nmeans of
conmmuni cation, we are sonehow obligated to
establish it or configure it in a way that
preserves it, even when there is no business need.
So | don't think this is a hypothetical issue.
think it's going to increasingly be on us.

But just as we don't record--we're not
obligated to record our--set up our phone systens
to record conversations, | would--1 think it would
be where there's not a business need, | don't think
there should be a litigation or discovery need to--

JUDGE SCHEI NDLIN:  Well, what's your
suggestion? | nmean, we actually nmention instant
messaging in the notes or in the rule? Wat is
your suggestion to it?

MR VAN | TALLIE: Well, | think--1 think,
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mean, yes. To the degree that a coment could be
made about el ectronically stored does not enconpass
transitory RAMrelated information. | nean,

obvi ously, that would spi ke the issue, and | think
it ought to be spiked.

MR. KESTER: But you're saying it isn't
el ectronically stored?

MR VAN I TALLIE: I'msaying it isn't. That
woul d be my point of view Yes, that would be ny
poi nt .

JUDGE ROSENTHAL: It's just not stored. |Is
that your point?

MR VAN ITALLIE: It's not stored. | regard it
as not being stored.

JUDGE HAGY: Is it stored until the conputer is
turned off? Is that why you're concerned?

MR VAN | TALLIE: Well, yes, that's right.

That it resides in the menory of your conputer when
it is turned off, and if it doesn't do that, it's
not - -

JUDGE ROSENTHAL: Is it stored after you cl ose

out that | M session?
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MR VAN | TALLIE:  No.

JUDGE ROSENTHAL: It's just |ike when you hang
up the phone, there is no vestige of what you said
in that conversation that was just concluded?

MR. VAN I TALLIE: That's correct.

JUDGE SCHEI NDLIN:  But that's a choice. You
could configure the systemeither way. It could be
recor ded.

MR. VAN I TALLIE: At substantial expense.

JUDGE SCHEI NDLIN:  Right. | understand. |
didn't say you should, but you could. It's
possible to do it one way or the other.

JUDCE ROSENTHAL: You could do it on the
tel ephone, too. Just like when | call the credit
card company and they say, "By the way, your phone
call is recorded." You, too, could have quality
control

[ Laught er.]

MR. KESTER. But the anal ogy here is a bunch of
peopl e sitting around the table, having a
conversation. No one is making a transcript of

that. |If they nmade a transcript, then you woul d
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have a--

MR VAN I TALLIE: | agree with that. | think
that is the analogy. 1It's a hallway conversation
on the conputer, basically.

MR, KESTER:  Yes, yes.

JUDGE ROSENTHAL: Anything further?

[ No response. ]

JUDGE ROSENTHAL: Thank you very nuch.

| believe M. Claiborne is not going to be with
us this norning. So M. Cortese? A ?

MR CORTESE: Good norning, Your Honor.

JUDGE ROSENTHAL: Good nor ni ng.

MR, CORTESE: Menbers of the committee. It is
a real pleasure to appear before you, and | do want
to say that I'm here today on behalf of the United
St at es Chanber of Commerce Institute of Legal
Ref orm and the Lawyers for Cvil Justice.

The Institute for Legal Reformis an affiliate
of the Chanber of Commerce of the United States,
and sonebody told nme they have three million
menbers. | can't believe that. But--

JUDGE ROSENTHAL: Is that too |ow or too high?
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MR CORTESE: That's what they told ne. |
think it's awful high. But that's what |'mtold.

And the Lawyers for Civil Justice is a
coalition of defense and corporate counsel. So we
come at this with a particul ar perspective, but
with an effort to really assist the comrittee in
doi ng what | think they have al ready done very
effectively, which is to nove the rules in the
direction that they have been noving, | think, for
at least 20 years. Wich is toward trying to fit
the discovery into the needs of the case so that
di scovery is nore effective, less costly, and | ess
bur densone.

And that incorporates, in effect, the
proportionality requirenment fromthe 1983
amendnents, which was, in effect, noved further by
the '93 amendnents, which require disclosure, and
the 2000 amendnents, which essentially set up the
two-tier, the purpose of which is to nove the good
stuff further forward and to worry about the really
difficult information, at |east, later.

And | would submt to you that we are now at
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the point, and you'll all recall that in connection
with the 2000 anmendnents--1 think Judge Ni eneyer
was chair at the tinme, and he indicated that there
was going to be a need then--1 think that was '99
or '98--to deal with the problem of electronic

di scovery, and here we are.

So | think that this is not--your proposals are
certainly not earth-shattering, ground-breaking, or
very new. In fact, they're fairly sinmlar to
proposal s that were nade in 1978 that were not
promul gated by the committee--

JUDGE SCHEI NDLIN:  Al, one early interruption.
Do you think the two-tier of the 2000 anendnents
has cut back on discovery at all?

MR. CORTESE: | don't know the answer to that.

JUDGE SCHEI NDLIN:  Ckay. Fair enough

MR CORTESE: And that is really the problem
Judge. That is really the probl em because what the
rules can do is to give the signal. And | know,
and | read in | think Mugistrate Judge Hedge's
statement, and it was inplicated in the

magi strate's position that, well, those rules don't
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work. So why do we need nore rules? Well--

JUDGE SCHEINDLIN: | don't knowif it's don't
work or didn't nmake a whole | ot of difference,
despite the prediction--

MR. CORTESE: Yes, well, | nean, they didn't
entirely serve their purpose. But the point is, |
mean, you have to have rules and you have to be
sending signhals to the parties. And the purpose of
that signal was to do the 180-degree turn fromvery
i beral discovery covering everything that is
represented to proportionality and bal ance and
focus that's represented in the 1983 amendnents,
and it's been carried forward, as | indicated.

So | think that the two-tier approach is
extrenely inportant and could be beneficial if it's
properly enforced. Cbviously, one of the ways to
enforce that, in effect, is essentially what you've
heard before, the presunption of cost sharing. And
I know that had been consi dered and rejected,
frankly, in connection with the 2000 amendments.

But that was then. This is now The probl em has

grown by nagnitudes.
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And because we've now got the experience in
Texas and California and New York, where cost
sharing, either on a presunptive or a mandatory
basis or a factor basis, has tended to decrease the
di sputes, and that was the testinony in Dallas,
certainly, with respect to the Texas rule. And it
even canme fromthe president of the Texas Tria
Lawyers Associ ation, who said he was concerned
about this rule but wasn't concerned--didn't have
any problens with the Texas rul e.

And | think Judge Rosenthal pointed out to him
that you thought that the Texas rule was much
stouter, | think you put it, Your Honor, than the
current proposal. But the point is that there have
to be sone incentives to direct the parties to
concentrate on the needs of the case. And when
you're in a situation like this--and you've heard
all of these stories about the multiplicity and the
magni tude and the conplexity of this data. But the
point is to get to the information that probably,
in 99 cases out of 100, could solve the problemin

the case and would be all that you need.
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I nean, it's exactly what Your Honor said in
the MIBE cases that, basically, you know, if you've
got tapes from 40 years ago sitting on the shelf
and they're not being used, well, you don't have to
produce them but save them because they're there
and they're not in the recycling process. But |I'm
not going to let you get into the current recycling
i nformati on of 200 conpani es who operate worl dwi de
just because you think you want only the covers of
t he back-up tapes.

And did you ever find out what that was?

JUDGE SCHEI NDLIN:  No. But | did say what you
sai d.

MR. CORTESE: Thank you, Your Honor.

[ Laught er.]

MR, CORTESE: And | think there needs to be a
little brushing up perhaps of the description of
reasonably accessible, and | think we can deal wth
that. | deal with that in ny paper, and we
will--and | do want to indicate that we will be
filing a conment by the 15th on behal f of the

institute and the Lawyers for Cvil Justice that
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will deal with sone of these issues.

Does Your Honor have a question?

JUDGE ROSENTHAL: No. You anticipated it.

MR CORTESE: Al right. Thank you

And | think that the one npbst inportant
clarification really goes right to this issue of
preservation. That is really a lot of what's
driving this whol e probl em because, frankly,
compani es are over preserving in the anticipation
that they're going to get a |lawsuit because many of
them get hundreds of lawsuits a nonth. So the only
alternative is to save everything because somet hing
in the conpany has got to be relevant to sonething
that they're going to get sued for

And | think that sone of the wi tnesses are
correct when they say that the conbination of the
two-tier and the safe harbor, in essence, at |east
gi ves sonme protection to the problemof--to the
parties that have the probl em of over preservation
by basically indicating that unl ess you know
something is relevant to the case, and it's on a

back-up system and nowhere else--it's not
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duplicated. [It's unique, | think, as Judge
Rosenthal put it--you don't have an obligation to
save that back-up material or the |egacy data, or
what ever, and that you can recycle that in the
regul ar course of business. There obviously has to
be a regular recycling routine in order to | ose

t hat .

And stuff is going to happen. | nean, we've
had a | ot of experts here give us a |ot of
di fferent opinions on how hard and how easy this
all is. WlIl, it's a nassive problem and no
matter how hard you try, no matter what extent of
good faith you denbnstrate, sonething's going to
get lost. And it happens all the tine.

And therefore, | think that people who are
maki ng good faith efforts to do that and who are
attenpting to assist in noving the checker forward
in discovery ought to have at |east sone protection
when they have made the decision, which, of course,
i s always checked in 20/20 hindsight, that at the
time that they're confronted with it, "Well, we

don't really need to | ook there."
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Now i f they | ooked there, naybe they would find
sonet hing. As Judge Hagy said the other day, maybe
it's good for them Maybe it's good for the other
guy. But we don't know. So we ought to be able to
| et our systens run, our processes run, because to
stop them woul d essentially al nbst stop the
busi ness. Yes?

JUDGE SCHEI NDLIN: Do you share the prior
speaker's concern about an uptick in the nunber of

preservation orders--

MR CORTESE: Yes. | do. | do. But | think
that will be handled as it works out, and | think
the answer to it is, | think, the one that M. Van

Itallie gave, which is that really the orders ought
to be tailored to the needs of the case. And
that's one coment that | have on the safe harbor
proposal. W prefer--we have our own fornul ation
of that, which we think is a little clearer and a
little nore direct, and that will be in the
coment. And actually, it's close in ny comrent
that | filed recently.

But the nore | look at it, the nore | prefer
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the footnote alternative. And | think with the
addition of naybe a word |ike "specified

i nformation," "preserve specified information," and
a note that explains what that neans in terns of
preservation orders that that would be sufficient.

JUDGE ROSENTHAL: |'msorry. So that you would
prefer that in the rule, the description of the
preservation order that it violated would nmake
someone ineligible for the safe harbor we shoul d
add the words "specified--information specified" in
a preservation order? Sonething |ike that?

MR. CORTESE: Yes, right. Yes, Your Honor. |
think it just takes one word, and it's in ny
statenment, but | can't find it now

JUDGE HAGY: Al information? How do you
specify? That's like the identification of the
i naccessible information. It could be very broad
or very narrow, specific information. Specified
information in a preservation order could be all
informati on, and then they could say that was
specified, and that doesn't do you any good at all,

right?
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MR, CORTESE: Perhaps. Perhaps. But what |'m
trying to--

JUDGE HAGY: It's what's it nean, | know -

MR CORTESE: Wat |I'mtrying to get across is
the fact that the word tips you off to the fact
that there ought to be an explanation of what you
need in terns of tailoring preservation orders to
the needs of the case and the claims in the case,
rat her than the preservation order we've seen,
which is hold everything that's relevant to the
subj ect matter.

JUDGE ROSENTHAL: Wbuld that likely lead to
parti es seeking preservation orders that would be
broad, but specific? That is, preserve everything,
and by everything, we back-up tapes, |egacy data.
W nean the et cetera, et cetera, et cetera.

MR CORTESE: No, no. | don't think so.
think that we're not tal king about categories of
information. W' re talking about the clains in the
case and what information is likely to be related
to those clains. |In other words, a nunber of

peopl e have said and the conputer consultants who
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say they can find anything any time for not a | ot
of money always start out with a name or a document
or sonething like that.

I don't know if you've had this experience, but
every time | go into nmy conputer and try to find
something, it takes me quite a nunber of tries. |
know it's there.

JUDGE ROSENTHAL: We can reconmend sone peopl e
who can hel p you.

[ Laughter.]

MR CORTESE: | bet.

JUDGE WALKER: At | ow cost.

MR, CORTESE: And they're only going to charge
ne an average of $13, 000.

JUDGE ROSENTHAL: M. Keisler?

JUDGE KEI SLER. There's a perception anbng sone
of the people at the Justice Departnent involved
wi th enforcenment issues--

JUDCE ROSENTHAL: You need to use the
m cr ophone.

JUDGE KEI SLER:  I'msorry. There is a

perception anong sone of the people at the Justice
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Departnment involved with enforcenent that docunent
retention periods under standard document retention
policies are getting shorter. And some of that is
attributed to litigation concerns.

Not anything sinister or unlawful, but just as
one is thinking, as a conpany, how | ong one wants
to let things sit in the system-even though there
is capacity for it--one of the considerations is
sometines it's better with | ess around than nore
when there's no preservation order or other |ega
obligation.

Do you share the perception? 1Is it the case
that the menbers of your organi zation are
increasingly going to shorter standard retention
peri ods?

MR, CORTESE: Frankly, | don't know, M.
Keisler. But | have had and, in fact, in sone of
the testinmony here that the real consideration
regarding retention policies are the multiplicity
of legal requirenents, business requirenents, and
the litigation tail is wagging the preservation

dog, but not in terns of shortening preservation
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policies that are in place.

But | can--1 night be able to get you an answer
to that. | don't know offhand. But ny view on
that is that there are so many requirenments. |
mean, you take the Tread Act, you take
Sar banes- Oxl ey, you take all the | ega
requirenents, all the regulatory requirenents, al
the business requirenents, that that is not a
problem And that conpanies cannot, in effect,
legally or practically, shorten their retention
policies for purposes of trying to avoid bad
docunent s show ng up.

And then every tinme you shorten a retention
policy, you' re going to throw out the good with the
bad.

JUDGE KEI SLER. Wl |, you have to have sone--
mean, all of these autonatic systens--

MR, CORTESE: Yes.

JUDGE KEI SLER. --sone period of tine after
whi ch things start getting either noved to sone
archive systemor maybe deleted entirely. So

wherever that point is, there has to be sone

file:///C)/FEB/0212rule.txt (49 of 254) [3/2/05 3:01:30 PM]



file://IC|/FEB/0212rul e.txt

reconciliation between this general principle that
the system operates under and whatever specific
| egal preservation requirements there are

So I'mnot sure how that's acconplished. |
don't know if you know. But that's going to be
true, | suppose, whatever the length of the
retention period unless you were to decide you're
going to save things forever, which, of course,
nobody does.

MR CORTESE: Right. | don't really know.
Well, actually, that's not--1 mean, those tapes in
the MIBE cases were 40 or 50 years old. And sone

conpani es do save everything forever for sone

reason. | nean, | have all ny--1 have 5,000
e-mails in ny outbox. 1've never cleaned it out.
My i nbox, | nean.

But in any event, | think those considerations

really are going to be driven by the business and
| egal needs rather than the litigation needs. And
therefore, | think that what business really wants
is guidance fromthe courts, at least in this

litigation tail, that enables themto follow the
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| egal and business requirenments rather than be
controlled by the litigation risk.

Because the risks are significant. Even though
a |l ot of them haven't been sanctioned, they're very
concerned about that. They want to do the right
t hi ng.

Yes, Your Honor?

JUDGE ROSENTHAL: We've heard some concern by
some speakers that by putting the preservation
topic up front and specifying it as a topic to be
di scussed in the early neet and confer that we are
giving it too large and too early a role.

O hers seemto believe that that would be good
because it's not going to go away if it's not
tal ked about, and if it's tal ked about earlier, the
i kelihood of problens energing |ater mght be
reduced. Do you have a view on that?

MR. CORTESE: | was earlier concerned about
that, nore froma rul e-nmaki ng standpoi nt, because
it was sonething that had never been nentioned in
the rules, and it deals with an area of substantive

| aw.
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JUDCE ROSENTHAL: We refer to it as the "P"
wor d.

[ Laught er.]

MR CORTESE: But nowit's out on the table,
and | think it has to be out on the table because
it's the elephant in the room |It's driving this
whol e t hing.

JUDGE ROSENTHAL: So you're confortable now
with keeping it in the Rule 26 topics and Rule 167

MR CORTESE: We'd prefer that you put it into
the note in terns of discussion and cast the 26(f)
in terms of the existing | anguage, which is
di scussions relating to disclosure and di scovery of
i nformati on because that's what the rules require
you to do. The rules don't require you to preserve
information. Then that effect is that that's what
happens.

But fromthe standpoint of rule-making, it
m ght be better to say related to the disclosure
and di scovery and then in the note explain the need
for early preservation orders tailored to the needs

of the case, and so forth.
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Judge Levi?

JUDGE LEVI: | think you were in San Francisco
many years ago, when we first started down this
road, and you renenber that | think there was a
| awyer there fromM I berg Wiss, and there was the
general counsel fromlIntel and--anobng many ot hers.
And the general counsel fromlIntel described what
his litigation hold typically was, and | think he
even had a copy there. And the |lawer from M I berg
said that was a very reasonable litigation hold.

And when we started on this path, it seened to
us that there was actually quite a bit of agreenent
bet ween parties that try to do these things right
as to what needs to be done. In other words, the
ki nd of preservation order that some have descri bed
here sounds quite unreasonable to virtually to
everybody. And yet there's probably quite a bit of
agreenment as to what woul d be reasonable in any
particul ar--any particul ar case.

But | continue to hear this fear about an early
preservation order. And that was different than

what | thought was the concern in San Franci sco,
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whi ch was uncertainty. And it would seemto ne
that the people that you represent would benefit
tremendously fromgetting into court early with
either an agreed-upon or, if not agreed upon, a
proposal for a reasonable preservation order that |
woul d t hink nmost courts would be inclined to grant.

MR CORTESE: | think you're absolutely
correct, Your Honor. | don't renenber the
particul ar conversation you referred to, but that
is true. And | think you've had in nany instances
here--there are a nunber of |awers on both sides
of the V who support these proposals.

Wth respect to the concern about early
preservation orders, it's really what we m ght cal
the drive-by preservation order.

JUDGE LEVI: In federal court--if you can focus
on federal court?

MR. CORTESE: | don't have the answer to that.
But that's another thing that perhaps we could
check into. But it's still the fear. And well,
how common is it? | nean, we had the Philip Mrris

exanple. That's an order of grave concern, and
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even the litigation section pointed that out.

JUDGE SCHEI NDLIN:  You nean the preservation
order?

MR. CORTESE: The preservation order, yes.
Yes, Your Honor.

JUDGE SCHEINDLIN: | think this is just
speaki ng across the tabl e--

MR CORTESE: But | want to--let me--

JUDGE SCHEI NDLIN: --for one mnute. The
Manual for Conplex Litigation has a form
preservation order, which |I've |ooked at, and it's
very overbroad. So that may be a part of the
problemis the form

MR CORTESE: That's an excellent suggestion

JUDGE SCHEI NDLIN:  Yes, it has to be | ooked at
because- -

JUDGE LEVI: Well, that's a problem | nean,
the conmittee doesn't draft that.

JUDGE SCHEI NDLIN:  No, no. |I'mjust saying to
you that may be a source of some of the problem
wi th broad orders.

JUDGE LEVI: That could be. But | was
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i npressed by what the gentlenan from Johnson &
Johnson said, which is when they go in, and they
have an affidavit or a declaration fromtheir IT
person, and they explain what the danage to this
conpany woul d be and what it is they're prepared to
do by way of discovery, which is so broad to begin
with, I would think that would be very powerful to
nmost j udges.

MR. CORTESE: | would hope so. But the point
is, sonetinmes it is not, and it is inportant for
the rules to address that so that they lay out the
rules of the gane for everybody. So that even the
| east sophisticated | awers can understand what
their obligations are. And now there is a good bit
of uncertainty, certainly, with respect to that.

I think 1'"ve already said that we woul d support
the--we support very strongly the two-tier and the
saf e harbor, and we have sone suggestions with
respect to not only them but other elenments that
I"d like to leave to our witten comrents.

But | do want to right now take the opportunity

to thank you very nmuch for getting into this
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subject. It's an extraordinarily inportant,
extraordinarily difficult subject, but it's
something that will help, really, | think an awful

| ot because | believe that if properly applied--and
let's hope this tinme we can get it properly applied
by the right guidance--that it will, in fact,
reduce the costs and burdens and nake di scovery
nore effective.

JUDGE ROSENTHAL: If there are no further
questions?

MR CORTESE: Ms. Varner has a question

JUDGE ROSENTHAL: We have one questi on.

M5. VARNER. M. Cortese, you are very famliar
with the proposed anendnents, and I'd |ike your
feeling as to what, for exanple, some of your
clients or the menbers of the U S. Chanber would
do. They declare certain categories of information
to be inaccessible or not reasonably accessi bl e.
Wul d they then inplenent a litigation hold on
those materials until that deternination has been
made?

MR CORTESE: Absolutely. They have to. They
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have to. They cannot take the risk of not doing
t hat .

And | think, you know, that's one of the rea
probl ens today because it's the conpanies that
don't have that kind of process in place. | nmean,
we heard sonebody has 58 people that are
taki ng--that are managi ng docunents for litigation
purposes. But the snaller conpanies, they don't
have any idea what to do.

And | think if there is a direction in the
rules and the notes that that's what they need to
do, they are nmuch nore likely to do it. And the
general counsel would not be able to take the risk
of not putting in place a litigation hold.

And that's really one of the reasons why we
think that in this balance--and | think these rules
are all about bal ance and proportionality in
approachi ng di scovery--that the bal ance is struck
when you are able to pernmit a conpany to run its
processes in a business-like way and nmanage its
data in a business-like way, but still preserve the

information that's necessary for the litigation on
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both sides. And that's howthe litigation hold, |
thi nk, works together with the safe harbor and the
two-tier.

JUDGE HAGY: M. Cortese, at the bottom of page
2, when you're talking about the two-tiered
approach, you say it has the practical benefit of
confirmng that such information--that is
i nformati on not reasonably accessible but stil
could be ordered for good cause--need not
ordinarily be preserved

And you don't nean, do you, that if such
i nformati on has been--is inaccessible, but for good
cause shoul d be discovered, you don't have to
preserve it? You don't nean that?

MR CORTESE: No. | nmean that that takes into
account the fact that if a conpany or if an
i ndi vi dual has know edge of the unique information
that's in inaccessible data, then that should be
preserved.

JUDGE HAGY: It should be.

MR. CORTESE: But you can't--you don't just get

the protection by declaring sonething inaccessibl e,
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but that that's the natural inplication. That's
why | think it needs a little nore clarification
and a little nore explanation that ties these two
conmponent s toget her.

JUDGE ROSENTHAL: And if that organization or
i ndi vidual did not know because there was no
know edge of what, in fact, resided on those
i naccessible materials, then it would be up to the
judgrment of that organization. And | guess your
comment woul d be that the risk of destroying would
probably not be one that nobst would be willing to
run?

MR CORTESE: Right. That's probably correct.
I nean, | had a general counsel just yesterday tel
me that he runs the same risk every day, nmaybe many
times. You have to nmke these judgnents.

And the problemthat's presented, obviously, is
that the judgnents you make today on inconpl ete and
uncertain informati on are al ways second- guessed
| ater, when you've got the nore information and
better information. Well, that's a difficult

position to be in.
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JUDGE HAGY: Let ne nmake it clear. You read
26(b) as having to do with preservation?

MR. CORTESE: The conbination of 26(b) and
two-tier, in effect, tells me--and | think this is
what shoul d be clarified--that unless you have
know edge of unique information on back-up systens
or inaccessible data, inaccessible information,
that you can permt the regular operation of your
i naccessi bl e i nformati on.

That's because of the multiplicity, the
magni tude, the conplexity of all that information,
and you can't know-you can't know all what's in
there. But you do have in place procedures that
will retain the information that is accessible that
will serve the purposes of the litigation.

This is all about permtting conpanies to
manage their data in their regular course of
business if they have taken steps to preserve the
information that's necessary in a particular
litigation.

Yes, sir? Professor Marcus?

PROFESSOR MARCUS: | think nore than once
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you' ve said you nust preserve if there is
information that is unique to the back-up systens
and not otherw se available, which is certainly an
i mportant concern. But |'m wondering how you woul d
envi sion that that insight would ever cone into the
m nd of a conpany?

And | am aski ng because it sounds |ike
sonet hing that mi ght never happen. So that, you
know, ostensibly things would be preserved, but
actual |y nothing would ever be preserved?

MR, CORTESE: Well, that may be true. It night
never happen because, in nost instances, the
information that's necessary for the litigation is
going to be in what's accessi bl e because of the
duplication and the masses of information that are
produced on these back-up systens.

And it's in instances where, for exanple, the
comput er goes down--in 9/11--and they know t hat
there's information on that, and that it's going to
be backed up sonewhere. But it happens
i nstant aneously. That's what a disaster recovery

systemis all about. And they can go back and
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retrieve that information reasonably efficiently
fromthe back-up system And that does happen very
rarely.

JUDGE ROSENTHAL: Any ot her questions?

[ No response. ]

JUDGE ROSENTHAL: Thank you very rmuch.

MR, CORTESE: Thank you very nuch.

JUDGE ROSENTHAL: Ms. Tadler? Good norning.
Good norning, M. Tadler.

MS. TADLER. Good norning. Thank you for
permitting me the opportunity to be here today to
speak to you all. And also, like so many others
who have been here in the last two days, thank you
al so for spending as rmuch time as you all have and
encouragi ng others to think about these issues,
which are obviously critical to litigation and its
ultimate evolution in terms of how we access
i nformati on.

Just by way of background about who I am |I'ma
partner at MIberg Wiss. | principally do
plaintiff's work. And generally, my practice in

particular is in the context of securities class
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action work, as well as consuner fraud class action
work. Cbviously, that's no surprise to you that
these cases tend to be anbng the largest in the
system and they also tend to be the npbst docunent

i nt ensi ve.

I would say that certainly in the late '90s and
even beginning in 2000, we saw cases whi ch had
multi-mllion pages of productions, and we thought
that that was becom ng the nmore conmmonpl ace of the
situations with docunments. That is just sinply not
true. | nean, | have cases now, where one case in
particular, the 1 PO securities litigation, we are
dealing with in excess of 20 million pages/inages,
and di scovery is ongoi ng.

JUDGE ROSENTHAL: May | ask you a question that
ties into just this volune point?

MS. TADLER  Sure.

JUDGE ROSENTHAL: How frequently in your
litigation experience have you had to resort to
information that is not reasonably accessible as
opposed to satisfying your discovery needs with the

information that can readily be obtained? And I'm
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tal ki ng about electronically stored information, of
cour se.

M5. TADLER: Right. Not to be cute, but I
guess ny first question back would be, well, what
is your definition of reasonably inaccessible? And
that's sort of the tension | think that we're all
faci ng- -

JUDGE ROSENTHAL: |'ll answer that because
really want to know. How often, to use the
exanpl es that have been cited nost frequently in
the last couple of days, how often have you had to
have back-up tapes restored or have | egacy data
restored or fragnented data restored or del eted
i nformati on restored before you could even exam ne
it as opposed to sinply--as opposed to relying on
information that did not require that kind of
technol ogi cal restoration before you could even
read it?

MS. TADLER. It is sporadic. It is not in
every case. It is not in the ngjority of cases.

JUDGE ROSENTHAL: Can you give ne an exanpl e?

MS. TADLER. Can | give you--
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JUDGE ROSENTHAL: Well, not an exanple. Can
you give me sonme better feel, nore precise feel for
the frequency in which this has been necessary?

MS. TADLER. | can tell you that, for instance,
in the | PO cases issues have conme up because, in
particular, in those series of cases, which are 310
separate class actions coordinated in the system
for pretrial purposes, we faced 9/11 issues. W
actual |l y appeared before the judge in that nmatter
literally just days fromthe 9/11 incident.

So in that situation what we had to do was dea
wi th specific defendants--they happen to be
def endant s- - al t hough, obviously, we're focusing on
responding parties in this discussion--who | had to
negotiate with on an i ndependent basis as to
whet her informati on was avail able from some ot her
system And the negotiations in those situations
are very, very intense. And it requires a lot of
educat i on.

And I'mgoing to be the first to tell you that
al t hough | consider nmyself fairly informed on these

i ssues anong the plaintiff's bar, | am an
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i gnorarus, okay? | amlearning every single day,
in part, because | have to, but, in part, because
al so happen to really enjoy the subject, if you
will.

JUDGE ROSENTHAL: Weéll, we share your passion

M5. TADLER | know.

JUDCE ROSENTHAL: But other than that, is
there--other than the 9/11 circunstance, can
you- - have there been other cases in which you have
had to resort to back-ups, |egacy, et cetera--

M5. TADLER:  Yes.

JUDGE ROSENTHAL: As opposed to--

MS. TADLER. Yes. M firm throughout its
hi story, has had situations, whether they be
consuner-oriented cases or securities-oriented
cases, where back-up tapes in certain situations
have had to be searched. But we approach that
situation froma very reasonabl e standpoint. And
what we do is we really do try to isolate down who
the rel evant people are or the rel evant departnent,
and then we go to the opposing party and we say how

is it that you then can | ook to narrow down what
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you woul d ot herwi se consider to be an extraordi nary
bur den?

One of the problens that creates even greater
tension here is the fact that to the extent we want
to tal k about a disaster recovery program and the
saving of information on nmediumlike back-up tapes,
many conpani es, unfortunately, don't seemto have
sone kind of organizational data which hel ps them
to go to those back-up tapes and figure out where
is John Doe's information. Was he on server one,
server three, server five? Wich of these tapes
are the nost likely or are, in fact, the tapes?

JUDGE ROSENTHAL: |s that the nany-to-many
probl em we heard about yesterday?

M5. TADLER: | think so. | think so. You
know, it strikes me that if | had a disaster
recovery program | would want to know that these
people's information is in this particular sector.
These people's information are in this particular
sector. Companies don't work that way. Should
they be faulted about that? | have feelings both

ways about it, depending on the circunstances.
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But part of it, the answer is no because of the
evol ution of technol ogy. Technol ogy has noved so
qui ckly people didn't envision that it was going to
evol ve this way.

JUDGE WALKER:  May | ask you to clarify that?
You di scussed back-up tapes in a disaster or data
| oss scenario, which | very well understand. Have
you had any occasion to utilize back-up tapes not
regarding--not relating to 9/11 and not relating to
di saster or loss of data, but sinply to further
expl ore beyond the scope of otherw se avail able
data? Do you understand ny question?

M5. TADLER | do. | do. And | have to answer
now both on a personal level and on a firmlevel,
as well as I've been at multiple firms in ny
practice. So on a personal |evel, separate and
apart froma 9/11-oriented issue or a situation
where | have had parties who have cone and told me
that their system has crashed--okay?

And in that situation, | have said to them
"I"'msorry. You need to now go to your back-up

tapes. But before you get all concerned about

file:///C)/FEB/0212rule.txt (69 of 254) [3/2/05 3:01:30 PM]



file://IC|/FEB/0212rul e.txt

that, let's sit down and tal k about how we're going
to go about that."

There are people in this conmttee who know I
am huge advocate of the neet and confer process.

JUDGE WALKER: But we know about where there is
a loss of data, we are automatically alerted to the
necessity for sone kind of back-up, whether it's
tape or whatever. W know about that and the
obvi ous need to refer there.

But in a situation where a conpany, the data
seens to be intact, but you sense a problem of sone
sort. Have you ever had to | ook behind an
otherw se intact data set to back-up tapes for
further discovery?

M5. TADLER: Yes. Because there are--and when

| say "yes," |'m speaking not only--1'm not
speaki ng specifically about my own experience, but
of nmy colleagues at ny firmand also at ny prior
firmbecause |'ve been particularly focused on one
particul ar case for a while.

But the fact of the matter is that in those

i nstances, they generally involve class actions
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where by the tinme the case is filed, the
distinction between the tine of filing and the
actual tine of the alleged wongdoi ng has al ready
all oned for systens to change, for the changes in
the types of hardware and software that are being
utilized.

And as a result, there are times when we
necessarily have to say "you need to go back."
Those instances in which either ny firmor nyself
tangentially being involved required us bringing in
resources because we didn't have the ability
ei t her.

So one of the things--and | want to answer your
question because | know you have one. But | want
everybody to remenber that as nuch as there is a
cost and burden conponent to the responding party,
there is a cost and burden conponent to the
requesting party in terns of education, dedication
of resources, hiring of vendors. W don't just
have sort of inherent know edge that when you give
me your back-up tape | know what to do with it.

There's a cost issue on ny side, too.
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JUDGE ROSENTHAL: I n the occasions in which you
do think that you will need back-up
i nformation--again, |I'mfocusing on that just
because it's a handy exanple--is it your--is it
customary to first exanmine the information that
doesn't require this kind of additional cost,
burden, effort to obtain?

That is, to first go through the first tier of
information and see if it will satisfy your needs,
or if it will be deficient in sone respect, before
you incur the additional cost and effort of the
information that is such as back-up tapes that
m ght not be reasonably accessi bl e?

MS. TADLER. The answer is an absol ute yes.

JUDGE ROSENTHAL: So sequencing of the sort
I'"ve described is frequent?

MS. TADLER Yes. But with the follow ng
clarification, which is that in every case that |
amin and the first thing that | speak to ny
opponent about is preservation. And what | do is
seek--1 don't always get--a responsive party,

meani ng sonebody who is willing to sit down with ne
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and tal k about these issues.

And | am sonewhat further hanpered, if you
will, insofar as the PSLRA, Private Securities
Litigation Reform Act, has an autonmatic stay of
di scovery at the time of a nmotion to disniss being
filed. There are responding parties who presume
that because of that provision, they need not speak
to ne any further about that issue until we get
into discovery.

JUDGE SCHEI NDLIN:  Yes, but you al so have a
statutory preservation order, right? In the PSLRA
there's a statutory requirenent of preservation?

MS. TADLER  That is correct, Your Honor
However, when you're dealing with a nassive case
where you have a responding party who clains that,
notw t hstandi ng that order, they're going to have
to otherwi se, wthout input fromne, nake
reasonabl e judgnents because otherw se their
business is going to be crippled by saving
everything in a case that happens to be huge and
i npacts regions, departnents, foreign offices,

domestic offices, necessarily in order for
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di scovery frommny perspective to be productive,

want to still get in there and talk to ny opponent
and say, "Tell me what your situation is. Wat are
the kinds of things that you are |ooking at or

you' re concerned about ?"

So that they don't make what they consider to
be a reasonabl e judgnent that | don't.

JUDGE SCHEINDLIN: Can | ask you to do two
things? |'mworried about your tinme, and
wondered, for the benefit of the
conmmittee--obviously, I"'mfanmliar with the
attachnents. But would you tell the comm ttee why
you gave these attachnents to us, and secondly,
what are your views, quickly, on the rules?
Because |'m afraid you' re going to run out of tinme.
We' || never get that on the record. So--

MS. TADLER  Thank you. The attachnents that |
provi ded, obviously, are tools that were used in
the PO securities litigation to address issues in
terns of preservation. But also the questionnaire
that is attached, the docunent preservation

protocol order, was sonething that not only
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facilitated our discussions in terns preservation,
but it actually facilitated our discussions in
terns of everyday discovery because it precluded
the necessity, if you will, for sort of a very rote
30(b) (6).

I"'ma big fan of the 30(b)(6) deposition. But
in a case like this, with 55 banks and, you know,
anot her 309 issuing corporations and anot her
t housand indivi dual officers and directors, we
woul d have been taking a | ot of 30(b)(6)
depositions to only then turn around and ask for
the next one for more conpl ex information

So together with a nunber of people on the
plaintiff's side as well as on the defense side, we
sat down and worked on the kinds of concerns and
questions that we had, which ultimately led to this
preservation protocol. And you know, | don't think
it happens to be a perfect tool. I'msitting here
now two years later, there are things | would do
differently.

Dol think it's a horrible tool? No. AmlI,

you know, dissatisfied with what it has
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acconplished to date? No. But because of the way
thi ngs have changed, | could see nmeking further
adj ustnents and nodi fi cati ons.

JUDGE SCHEI NDLIN:  But the point was it was an
early negotiated preservation order that--

M5. TADLER: Absolutely. To give it tining.

JUDGE SCHEI NDLIN:  --didn't go to court. It
didn't go to court. You negotiated your own
preservation order early.

MS. TADLER. That's correct. And to give a
tim ng sequence so that you understand, these cases
were initiated in early 2001. This order,
believe, was entered in 2002. And the notions to
dismiss in this case were resolved in February
2003.

So this was, in fact, resolved before the stay
woul d have otherw se been |ifted as a result of the
ruling on the notion to dism ss.

JUDGE SCHEI NDLIN:  Okay. And your views on the
rul es?

M5. TADLER: Yes. M/ views on the rules. You

know, | obviously only briefly touched upon themin
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my subm ssion, and | would have liked to have been
nmore substantive on that, although | had famly
ci rcunst ances whi ch precluded ne from doi ng so.

My feeling about the reasonabl e accessible
standard is that it is premature. It definitely is
putting a potential shift in burden on the parties,
whet her we're tal king about actual litigation
parties or just discovery parties and who's sitting
on whatever side of the fence because, truly, in
conplex litigation, oftentines both sides are
requesting parties and are respondi ng parties.

I amvery concerned that to the extent it is
nmore often the case that the requesting party is
the party is the party seeking to discover the
truth and to prove his or her claim that we are
creating further burdens for that party. And
thi nk that what we have to renenber, and | think
ended ny submission with this is what we're here to
talk about in terns of the rules are to provide
means by which to discover the truth, whatever that
truth may be.

I don't think that reasonably accessible is a
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sufficiently defined term |

al so amvery

concerned about the two-tier approach. And you

know, | think that that particular area, although

we' ve heard a fair anount of testinony about it, I

think a lot of people have spoken specifically

about the reasonably accessible conmponent and

haven't often gotten to the two-tier aspect.

But | certainly--1 |ooked, for

recent nmgistrates report. To sone extent,

endorse sone of the things that they are saying.

am very concerned about the way in which that

process woul d worK.

And just to break it down for you,

says reasonably inaccessible.

back, and | have to draft a notion

motion. "Your Honor, wah, wah, wah.

say reasonably inaccessible."
to put in a notion like that.

put nore substance in.

nstance, at the
I
my opponent
Now | have to go
| draft a
Def endant s
VWll, I'"mnot going
| feel obligated to
in

So now |''m being put to sone kind of burden,

my mnd, of, okay, what do |

systens? Uh, nothing. Ckay.

know about their

Wiy do | need the
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information? |In essence, |'mbeing put already to
a good cause standard to show why | need it to
further persuade the judge, the nagistrate, as to
why | should have access to that infornmation

M5. VARNER. Excuse ne. Wiy woul d you fee
that you had to file something nore than they have
said it is inaccessible, and we don't believe--we
believe there is, A it may not be and, B, if it
is, there is good cause. And then just file that
pro fornma notion, which | eaves the burden, under
the | anguage of the rule, that the responding party
"must show' that it is inaccessible? Wat is the
burden shift there?

MS. TADLER  Well, let ne answer the first
question, which is why would | feel obligated to do
nore than that? | suppose it's inherently because
of just how the process has worked for so many
decades, which is when | do a notion to conpel,
usual |y append an affidavit or sone kind of
substance as to why | am seeking and why | think
I"'mentitled to the relief that | am seeking.

In addition, it strikes ne that if all this is,
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is, you know, a piece of paper to say they said
i naccessi ble, notion to conpel, | guess |'d be
inclined to turn the tables. Wy shouldn't they
then make a notion for a protective order?

M5. VARNER: Because- -

M5. TADLER: And--1'm sorry.

MS. VARNER: Because--and no one is operating
under these rules. But | would assume that in a

large majority of cases, people mght say, "Okay,

if you believe it's inaccessible, I'"'mnot going to
go into notions practice right now W'Ill |ook at
the stuff that is accessible. W'Ill see if we have
a problem"” | would think there are going to be a

| ot of cases where sonmebody m ght just accept that
representation.

M. TADLER. Well, isn't that a dangerous
representation? And | guess one of the points that
I wanted to make to you all today is the number of
people in the litigating population who really have
absol utely no conprehension of any of the issues
that we are tal king about.

And if somebody is sitting in a situation and

file:///C|/FEB/0212rule.txt (80 of 254) [3/2/05 3:01:30 PM]



file://IC|/FEB/0212rul e.txt

says, "Okay, you said reasonably inaccessible. So,
you know, |I'mnot inclined to do anything now. "
Are we basically fostering ignorance? W're

all owing then the lack of the discovery. W're
deterring the discovery of truth because of a
burden that we've now created. | don't see how
that is, in any way, equitable.

Go ahead. |'msorry. Go ahead.

M5. VARNER: | do think that M| berg Wiss may
be in a different category than |ots of people who
have cases in federal court. And |I'massuning--1'm
not a judge, but I'm assum ng the discovery
proceeds in many cases where soneone asks for X,
and t he responder says, "lI'mgoing to give you X
m nus whatever," maki ng appropriate objections, and
no notion practice results fromthat. People work
it out. They go along. They believe they've got
enough for their case.

I do think that having the responder file a
motion for protective order may, in fact, result in
more notion practice than the way the rule is

currently framed, and | do think that in your cases
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that you all are, quite frankly, dealing with a
different |evel of document production than is true
for the mayjority of cases in federal court.

But I1'd be interested if other people disagree.
That woul d just be ny--

M5. TADLER: No- -

JUDGE SCHEINDLIN:  I'"Il just take one second,
since she said other people. On our enploynent
docket, which is a huge part of our docket, | am
finding plaintiff's |lawers are routinely asking
for nmore and nore levels of discovery of electronic
i nformation, including material that's not on the
active systens.

And one exanple | can give you is if you are
suing, let's say, a bankrupt conpany or a conpany
no longer in business. Basically, they don't have
any active data. It's all legacy. They' re asking
for it. 1t has to be rebuilt or restored, and then
there's question of cost.

But taking it right out of the conplex
comrercial area into the everyday enpl oynent

material, which is a huge part of the federa
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docket across the country, | at |east, am seeing
more. Just to answer. |'msorry to interrupt.

M5. TADLER: Just to give you a feel, though,
on the population that really is not, in any way,
educated on these issues. On Wednesday eveni ng,
went to a New York County Lawyers Associ ation
program CLE program about el ectronic discovery.
Granted, the majority of the people there are state
practitioners. However, the mpjority of the people
that raised their hands said they do sone federa
wor k.

A poll was taken. How many of you are famliar
with the concept of electronic discovery? |'m
going to estimate there were 50 people in the room
Four of us. So three others raised their hand.

How many of you have ever even thought to ask for
el ectronic discovery? Two of us raised our hand.

The di scussion then ensued, ended up being very
different fromthe format that the noderator had
antici pated because of the |ack of information and
know edge on these issues.

And ny fear, going back to your question, is
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that we need to be very careful about the kinds of
burdens or presunptions or standards that we're
creating when we have a fair population that really
don't understand these issues, and the burden is
actually, therefore, increasing for them because of
the lack of know edge.

JUDGE ROSENTHAL: M. Keisler, last question

JUDGE KEI SLER: Ms. Tadler, there's aline in
your witten testinmony in which you' ve described
the era of today as one in which technol ogy |ike
e-mail, instant nessaging, wite fax or e-fax, and
el ectroni c databases serve as a principal nmeans of
communi cation. | was just wondering, since you
menti oned instant nmessaging--and | know that we
heard this morning from M. Van Itallie about
that--do you go after, obtain, and use instant
messagi ng i n your work?

M5. TADLER: W do in specific types of cases.
I tend to think that it is going to becone a nore
routine--because it is in our requests.

JUDGE KEI SLER:  And how do you get it? Because

we were told today it doesn't stay on the system
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and people don't print it out. So where is it
reposed that you can--

M5. TADLER: | have to tell you on that | don't
have an answer for you. | don't know.

JUDGE ROSENTHAL: But you put it in the request
anyway ?

MS. TADLER. But we put it in the request, and
we have vendors who are working with us who tell us
that it is accessible through a variety of means.

JUDGE ROSENTHAL: Do you put it in every
request ?

M5. TADLER: No. No. It really depends on the
type of case, the types of defendants. | nean,
again, not to be boring, but on the |IPO cases,
you're dealing with investnment bankers. That's how
they communicate. But it happens to be that at the
time period that we were looking at in these cases,
it wasn't as routine.

I"lI'l leave you with this--do you have any ot her
guestions? Because | want to |eave you with an
i mportant comrent.

JUDGE ROSENTHAL: No, | think we are out of
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time.

MS. TADLER  Okay. Right before | came down to
Washi ngton, | spoke to ny IT guy as well as ny
litigation tech support guy, and they told nme that
in the |ast three weeks, M crosoft actually
rel eased their XP multinmedi a operating system for
honme entertainnment. This is just the beginning.

This is going to enable every one of us to sit
in our home or in your office with, in essence, a
tel evision screen where you access your tel ephone,
your e-nmil, any other electronic information,

vi deo tel econferencing. And all of that is going
to be able to transnit across different nedia.

JUDGE ROSENTHAL: | think you said it all when

you just said what you said a second ago, "nmy IT

guy.
[ Laught er.]
M5. TADLER: Thank you, again.
JUDGE ROSENTHAL: Thank you
M. Kurt? M. Kurt, are you appearing as
Ski pper Ted Kurt? And I'mreferring to the witten

testinony that we received in which you note that
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your colum appears on a nonthly basis in the
Tol edo Bar Association News, "Cruising The Internet
Wth Skipper Ted Kurt."

MR KURT: | didn't wear ny skipper cap this
nmor ni ng, Your Honor. Perhaps | shoul d have.

Actual ly, no, |I'm appearing and testifying on
my own behalf. And although |I'mvery active with
the Tol edo Bar Association, nmy comments shoul d not
be construed as representing the Tol edo Bar
Associ ati on.

But thank you for the renminder that | amthe
ski pper. Qur editor of the Toledo Bar News said to
be sure to get a picture of ne standing outside the
Thurgood Marshall Building with ny cap. So | may
do that.

I would Iike to bring attention to--excuse ne.
I have a cold here. | would like to bring
attention to the fact that electronically stored
information or this stuff we're tal ki ng about--1
actually have a problemwith the term
"electronically stored information." But this

stuff we're tal king about is rmuch nore than e-nmail.
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The testinobny that | have--excuse mne--heard
this nmorning and sone yesterday concerns e-nmail,

i nstant messaging, and so forth. There is quite a
bit more of information that one woul d consider
el ectronically stored.

I mentioned in ny statenent that | drove here,
excuse me, with ny son. And in the car, we had 11
items that contained potentially discoverable
electronically stored information--a digita
canera, GPS unit, which without which | woul dn't
have been here, a couple of cell phones, a PDA
device, and ny bl ood sugar nonitor. And this is
just ny stuff. M/ son had nost of the sane stuff.

Al'l of this contains information that one would
consider, | guess, electronically stored.

JUDGE ROSENTHAL: M. Kurt, may | interrupt you
and ask you a question? You nentioned in your
witten comments that you found the term
"el ectronically stored informati on" unduly
limting. Do you have an alternative to propose?

MR. KURT: Perhaps the term"digitally stored

information" or "digitized information," "optically
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stored information." |'mnot certain whether
information on a CD-ROMreally is electronically
stored. Certainly, very likely, it's digitally
stored. Perhaps it's optically stored. | don't
know.

I am a skipper. However, |I'mnot that well
versed in that type of technol ogy. But
electronically stored information m ght be too
limting. |If there is information that is
optically stored, perhaps the term"electronically
stored information" mnight not apply.

In the introduction to the committee's
comrents, there is reference to--information to
adequat el y accommpdat e di scovery of information
generated by, stored, and retrieved from so forth,

through conmputers. Certainly | think that is very

limting.
My bl ood sugar nonitor here is not a--1 don't
know if it's a conputer. | think perhaps not. If

I were to sue ny endocrinol ogist--for the record,
Dr. Elliott, | have no plans to do that--but

perhaps he could attenpt to di scover ny blood sugar

file:///C|/FEB/0212rule.txt (89 of 254) [3/2/05 3:01:30 PM]



file://IC|/FEB/0212rul e.txt

monitoring record to indicate that perhaps | was
not conpliant.

So | don't know whether or not under the
proposed anendrments whet her or not the information
in, for exanple, the blood sugar nonitor would be
construed as electronically stored informtion

I"ve heard a | ot of discussion this norning
about instant nessaging. There is information on
everyone's | aptops, at |east everyone who--that
goes online to the Internet. There are tenporary
Internet files, cache files, records of downl oaded
files, cookies. | call these electronic
fingerprints. Every time we go on the Internet, we
| eave these fingerprints for others to dust,
really, and find out where we were and when we were
t here.

I mentioned in ny notes that | had a friend who
asked ne to help himclean up his computer. The
first thing | did was to | ook at his tenporary
files, and | nentioned to him | said, "You ve been
at the Sports Illustrated swinsuit site.” "Oh, no.

No." | said, "Wiy don't you just buy the
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magazi ne?" He said, "I never went to the site."

"Let's see. You were there this norning. You
were there twi ce yesterday. You were there a week
ago." "How do you know?" | said, "Well, it's
right here." And there were other sites that |
won't nention this norning.

But | just want to bring attention to the fact
that there was a lot of information out there that
most litigators, as Ms. Tadler just nentioned, nobst
fine, excellent litigators with years and years of
experi ence perhaps are not aware of the existence
of this type of information

And |I'mdoing ny best, at least in Tol edo,
nort hwest Chio, to educate attorneys about the
exi stence and the potential existence of this
mat eri al

JUDGE ROSENTHAL: Did you have any ot her
particul ar comrents on the rules that you wanted to
share with us, the proposed rul es?

MR KURT: No, | don't.

JUDGE ROSENTHAL: Are there any questions of

M. Kurt?
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[ No response. ]

JUDGE ROSENTHAL: Thank you very nuch.

MR. KURT: Thank you, Your Honor.

JUDGE ROSENTHAL: Don't forget your stuff.

M. Ball? Good norning.

MR. BALL: Good norning, Your Honor. Good
nmor ni ng, | adi es and gentl| eman.

Ladi es and gentleman, ny nane is Craig Ball
am from Houst on, Texas. You have in your packages
the information which | submitted with respect to
my specific comments on the rules, and | hope that
it is, in sone small way, hel pful

I ama long-tine trial lawer. 1've had the
pl easure of dealing with a nunber of you in a
prof essi onal capacity in the past, and | have, in
recent years, also noved away fromthe practice of
| aw and becone a fornally trained conputer forensic
exam ner. And | have since then devoted 100
percent of nmy tinme to the focus on the teaching and
study and practice of el ectronic discovery.

I don't have a constituency here today. |'m

not here for the trial |awers or any of the
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clients or the courts for whom | serve as speci al
master. M constituency is just ny concern for
where el ectronic discovery is going.

I want to thank the conmittee, as others have
done, but | want to thank the committee for
something a little different. Not only what you
have contributed, but also for providing ne, in
truth, the best day and a half of continuing | ega
education that | have had perhaps in ny career.

It is stunning, astounding, when you consider
that this was anybody could conme and talk, the
caliber and quality of information and the papers,
if you will, that have been submtted. Everyone--

JUDGE SCHEI NDLIN: Can we say, for the record
that we agree with that, and nost of us have tal ked
about how nuch we've gai ned and | earned from al
t hose who've cone to speak with us. Thank you for
com ng.

MR BALL: Thank you. Wwen | started as a
| awyer--sadly, a very long time ago--di scovery was
chal | engi ng al ways, but not as challenging in this

way. Because when | nade a request for production
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or when it was served upon ne, sonmeone would go to

a room designated to hold files, and they would go

to a netal box designated to hold files. And they

woul d | ook through a folder and a file. And if it

had the Doe v. Roe case, that's would be where they
woul d go.

They didn't go into every file and every file
cabi net and every room searchi ng, absent an
al | egati on of tampering or |oss, because there was
a records nmanagenent systemin place that allowed
us to say with reasonable particularity, "This is
where we keep that stuff. We don't need to look in
the other places."”

But as there has been a rush to autonuate,
really willy-nilly over the course of the |ast
roughly 20 years since the introduction of the
personal conputer, we've seen that the cost savings
and the increases in productivity have often comne
on the backs of giving up all of the sensible
records managenent techni ques that were part and
parcel of business operations for nmobst of my career

and, in fact, nbst of all of our careers.
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And those savings, in a sense, have been
deferred costs. And they're coming back like
chi ckens com ng home to roost now as we realize
that we have allowed information to fall into
hundreds, in sonme instances, thousands, in some
i nstances, |ocal hard drives, back-up tapes,
personal devices, blood pressure neters, the airbag
nmodul es on your autonobile that nonitors your speed
and your braking activity before each collision
And in all nanner of good, solid determnative
evi dence that we have allowed to slip into many

di fferent places.

W need to focus, | think--and let nme add that
in driving over here this norning, | passed
Georgetown Law School. And there, engraved on the

pedi nent in stone, was the sentinent that, "Law is
just the nmeans. The end is justice." And | found
that instructive today because will the end of the
reasonably accessible test be, in any way, to
engender broader access to relevant infornmation?

Is there any way that that test or that hurdle

is going to result in better quality, higher
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quality, nore probative information com ng before
the tryers of fact. And | think the answer has to
be, no, it's not set up for that purpose. It's
intended as a way to nmake it harder to get to

rel evant evidence.

JUDGE ROSENTHAL: M. Ball, does your practice
focus on cases in which you are specifically
charged with obtaining information that woul d be
consi dered not reasonably accessible? That is,
that would require forensic tools or neans ot her
than those custonarily used by the organi zation in
its own data managenent to obtain access to?

MR BALL: A substantial portion of it does,
certainly, Your Honor. And--

JUDGE ROSENTHAL: And can | ask you a question?

MR BALL: Pl ease.

JUDGE ROSENTHAL: Is it your experience
that--we just heard Ms. Tadler say that her
practice is to first ook at the information that
can be obtained without this additional |evel of
effort and expense and see if that will satisfy

di scovery needs before resorting to this
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informati on that does require additional effort and
expense to even obtain before you even begin to
read it, reviewit, exanmne it for privilege, et
cetera. |Is that consistent with the way your cases
are handl ed?

MR. BALL: That is the ideal, but it is an
i deal that cannot be realized as |ong as we
understand that while we are nmeking that effort,
anot her effort is ongoing to destroy the things
that will not exist in accessible data.

I think it's inportant that we focus on the
fact that back-up tapes would be 100 percent
curul ative evidence. You would never need to | ook
at themif it were not for the fact that people are
deleting information. And the back-up tapes--

JUDGE ROSENTHAL: Wait, when you say people are
del eti ng- -

MR BALL: Yes.

JUDGE ROSENTHAL: Let's divide that concept a
little. On the one hand, there is the kind of
intentional deletion that what you are talking

about sounds l|ike. Wen you say "people are
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deleting," | hear that as saying there is sone guy
out there who, either in deliberate disregard and
di sobedi ence of common | aw or other preservation
duties, is targeting information for deletion or
allowing it to occur, knowing that it needs to be
produced because of its relationship to a
particular litigation.

That's one kind of destruction. And | don't
thi nk anybody in this roomwould say that shoul d
sonehow be protected

MR BALL: But it is, and it will be by this
rule.

JUDGE ROSENTHAL: Well, hang on. Hang on. The
second ki nd of destruction of information would be
the kind of information that is routinely recycled,
et cetera, that is not--that is being handl ed under
a routine pre-existing policy.

And the question then is what do you do about
the possibility or probability or certainty,
because any one of themcould exist in different
circunstances, that that information that is

subject to the kind of routine recycling m ght
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contain responsive discoverable informtion? And
then the question is whether that information
exi sts el sewhere that is readily avail abl e?

MR BALL: Let's look at that practically.

JUDGE ROSENTHAL: If you can tell nme exactly
whi ch end of that are you | ooking at?

MR BALL: 1'Il try. |If we look at that
practically for a nonent, back-up systens are
designed to really, truly only bring a system back
up on its feet in the event of sone disaster

JUDGE ROSENTHAL: System wi de?

MR. BALL: Well, or local to that system It
could be just one hard drive. The issue, the
problemis that there is no business purpose for
wanting to bring your systens back up to the way
they appeared six nonths or two years ago.

What has happened, of course, is that if it
were just truly a back-up system and it had a,
let's say, a 30-day |ifespan--because nuch beyond
that, you really begin to | ose significant
informati on. The facts of how events happen, the

facts of how litigation proceeds at a relatively
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sl ow pace neans that if that were truly adhered to,
that information would al ready be gone, essentially
wi t hout cul pability.

But that's not where we find ourselves arguing,
is it? W find ourselves argui ng about conpani es
that have kept sometines thousands of tapes,
sonetines claimng, "W keep them W have no
means even to | ook at them™

And so, I'mconcerned that we are fashioning a
rule that is essentially going to be designed to
protect people that say we are so inept in our
busi ness practices, we are so confused in how we do
busi ness that you need special rules to protect us
fromour own ineptitude. And that's really--that's
harsh, | admt.

But | want to come back to what you raised a
monent ago. And it seens to nme that there has been
little or no focus of one other aspect, and that is
the individuals are generally the people who del ete
the data. We've only | ooked at Nancy Tenple and
David Duncan in the Enron case, not to single them

out alone, or the Frank Petrone natter, or even the
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Martha Stewart case, where you had issues of
tanmpering with electronic information.

Utimately, it comes down to there may be
sonebody in the organi zati on because we have
foolishly vested the ability to shred evidence on
every desktop and every individual, largely wthout
any supervision or controls. And we won't find
that out, will we, until we have a chance to | ook
at the active data.

And then once we find that out, we need to be
sure that it hasn't disappeared in the back-up
data. Because once that active data is gone, there
are really only two ways to get it back
practically speaking. The back-up tapes, which you
can view as a type of forensics, if you choose, or
the way | tend to focus on it, which is conputer
forensics and the unall ocated space and so forth.

So we have to find a way to preserve the status
quo, which is we're willing to |l ook at the active
data first. | don't know a requesting party who
sensibly wouldn't say, "OF course, 1'll |ook at

this first. The burdens for ne are huge, too.
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But | just need to be sure that if | find that
there's a gap here, that soneone has gone and had a
del ete-a-thon on the day when he heard the
subpoenas are coming, that information is not | ost
to ne because you've gone on and del eted your
back-up tapes.

JUDGE SCHEI NDLIN:  How likely are you to find
it on the computer hard drive in that space that
you were tal king about?

MR BALL: If the individual has not taken
certain extraordinary steps to defeat conputer
forensics, there is a tremendous |ikelihood.

JUDGE SCHEI NDLIN: | thought that was the
answer. And given that, the conpanies we hear from
are not so worried about the individual computers
as they are about the back-up systemfor the entire
conpany. So nobody is going to interfere, | think,
with your ability to do the computer forensics on
the individual's conputer and dig out the del eted
i nformati on, which you said is overwhel ningly
likely to find it.

Now t he back-ups is a different probl em because
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they're tal king about a big conpany, big system
hundreds of back-ups, night after night. Wy can't
they continue the practice of recycling safely?

JUDGE ROSENTHAL: And that goes to the point
about is it available el sewhere in a way?

JUDGE SCHEI NDLI N:  Yes.

MR BALL: | think that, within reason, they
can recycle. But they have to have--they have to
segregate, in a sense, their use of back-up systens
as a true neans of disaster recovery, which is a
very short w ndow and a wi ndow essentially so short
as not to inpact nuch of any litigation because it
just takes tine to get to court, versus these
informal and very awkward archival systens. "Let's
go ahead and keep six nonths ago. Let's keep a
year ago."

It was pointed out a nonent ago, well, if you
had a transcript of--if you have a conversation at
the water cool er, you don't have evidence of that.
It's transitory. But if you were to tape it or had
a transcript of it, it's fair gane for discovery.

O, well, we don't tape our phone calls. Phone
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calls are then epheneral. But if you tape your
phone calls, they're fair gane for discovery.

If you are making informal archives, albeit
poorly nanaged, poorly indexed, hard to get to,
they are fair gane for discovery. Get rid of it
qui ckly once it has lost the utility as a disaster
recovery tool

JUDGE ROSENTHAL:  You think that's good?

MR. BALL: | think that it's good practice from
an | T standpoint, and | think it is good practice
froman information standpoi nt because once you
allowit to lose that unique character as a
di saster recovery tool, it takes on the character
of an archive. And | think that nakes it
unquestionably fair gane for discovery.

JUDGE SCHEINDLIN: M. Ball, the only response
to your argunent, because |'ve obviously heard it
before, is the big company that says we are sued
every day or we are in suit every day. So we could
never safely keep it for the one week that's really
needed to restore the system because sonebody

al ways wants us to keep it as part of sone
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litigation sonmewhere

So for the really big conpany, can they recycle
if they're always in suit with sonebody?

MR BALL: | think this is not going to be a
satisfactory answer, |'Il preface it that way. |
think they can recycle if they have put proper
steps in place to prevent the active data from
being deleted in such a way that the evidence is
not available in that realm

JUDGE SCHEI NDLIN:  But can they ever ensure
that the one individual enployee somewhere is
paying no attention or intentionally del eting?

MR BALL: Can they ensure it? Absolutely no.
But right now, they take essentially--they take
mnimal, if any, steps. Again, we've vested the
ability to destroy evidence in every individua
with a computer, a PDA, a personal conputer, et
cetera. That nmay seem unsatisfactory again, but
it's as if you put a shredder in every individual's
of fice and gave them access to the file room

JUDGE ROSENTHAL: M. Ball, are you essentially

argui ng over or worrying about what a reasonabl e

file:///C|/FEB/0212rule.txt (105 of 254) [3/2/05 3:01:31 PM]



file://IC|/FEB/0212rul e.txt

106
litigation hold | ooks like? And you're nmaking a
general statement that, in general, to vest that
ki nd of discretion with individuals is not, in your
judgrment, a reasonable litigation hold by itself.
Isn't that what--

MR. BALL: | think that we have seen the abuses
sufficiently. They are notable. Wat | want to
digress for a nonent and say is, where are the
parade of horribles? By that, | nean where are the
abusive district judges who have sanctioned people
for innocent destruction? |'ve read the cases.

You all have nmade the cases in many instances.
That's not what happens.

When you | ook at a Laura Zubul ake case or you
| ook at a Philip Mdrrris, or we could nane them all
generally, you're looking at a situation of fairly
overt, fairly egregious, fairly contenptuous
action. No one has cited me to the case where we
tripped over it, it was purely innocent, and you've
sanctioned us $2.75 mllion and stopped 15 of our
experts fromtestifying. That case hasn't cone

down the pike that | know about.
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JUDGE ROSENTHAL: May | ask you one ot her
question? Nathan, you had a question, clearly. o
ahead, please.

JUDGE HECHT: Did | understand you correctly to
say that there is no business reason to keep seria
back-up tapes? No?

MR BALL: There is no functional business
reason for you to have the need to bring your
systens back up the way they existed three years
ago. | nmean that kind of tinme travel is rarely
necessary.

JUDGE HECHT: Right. But if you could bring it
up the way it existed yesterday, Friday, is there
any reason to keep Thursday's back-up tape?

MR. BALL: There are sone belt and suspenders
reasons to do it. | mean, obviously, you want a
rotation. And you have to understand that there
are different kinds of back-ups. W speak in
rat her specific terms, but there are such things as
i ncremental back-ups. You have full back-ups. You
have sonething called brick-1evel back-ups that may

not have cone to your attention
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But those are specialized back-ups that just
focus on backing up individual users' e-nail
accounts, for exanple. Those are very easily
searchable. Those you can go to and you can get to
an individual user because they're built for that
ki nd of accessibility. They're the kind of thing
where the CEO says, "I've pushed the wrong button
I need an e-mail from six nonths ago."

JUDGE HECHT: But isn't that an archival reason
to keep the tape?

MR BALL: It is. O, if you will, yes, it's
an archival purpose. It's designed to be able to
get back to it beyond just how did we | ook at close
of business yesterday?

JUDGE HECHT: And your point is if you keep it
for that reason, it's fair gane for discovery?

MR BALL: If it's not available in active
data. Absolutely. It's cunulative if it's
avail able in active data.

JUDGE SCHEI NDLIN:  But do you oppose the
two-tier or not because that al nost sounded |ike

you liked the--or you accept or like the two-tier?
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MR BALL: | honestly do not like the two-tier
I think that it gets us no further down the road.
| believe the systemis not broken.

JUDGE SCHEI NDLI N:  What is your objection,
though, to the two-tier? What is the problemwth
it?

MR BALL: Well, to begin with, you've heard--|I
don't want to repeat everyone else. The reasonably
accessible test really has no neaning, and the
closer you get to the data, the less neaning it
acquires

For me, for exanple, it's just 1s and Os.
mean, what you see depends upon the tenplate that
you superi npose agai nst those 1s and 0s. For
exanple, five years ago, you didn't have sonething
called the "recycle bin" on your personal conputer
Now you do. Now things that are in the recycle bin
are deemed easily accessible.

That data really hasn't functionally changed
A certain functionality has been added to the
computer sort of a la Norton Utilities that, a

M crosoft way of bringing good ideas into its
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operating system-and that sounded nuch nore
conmplinentary of Mcrosoft than | neant to be. The
idea is that they added functionality.

Well, all data is accessible until it's
obliterated. Al data is accessible until it's
obliterated. Al data is inaccessible until you
have the tools and software to look at it. Sone of
that functionality is built into the tools you use.
Sone nore of it will cone in.

Those of you who are using, for exanple, Google
desktop, and | know you all are gear heads enough
that a number of you will know what |'mtalking
about, a search utility that applies the Google
power to your own personal conputer. You know
you' ve gained a trenendous ability to find things
you didn't have before you started it.

W' re seeing that nmovement. Right now, saying
i naccessi bl e, accessible, reasonably inaccessible,

I don't think it draws a line. And | think that if
you draw a |ine that everyone sees in a different
pl ace, it's not very instructive.

JUDGE ROSENTHAL: Can | ask a foll ow up
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question on that, Shira? Do you m nd?

One of the alternative fornul ati ons we heard
was i naccessible w thout undue expense or burden
Do you have a reaction to that?

MR BALL: | do. And that is that | believe,
as others have said, as here others on the pane
have sai d, how do you separate the concept of
accessibility or inaccessibility fromundue burden
and cost? Isn't that really what you're saying?

Si nce undue burden and costs are already
effectively built into the rule, since the comon
| aw al ready shows us a nunber of decisions that
apply those in a way that |awers can look to
instructively, why do we add another termthat
really doesn't define anything, that creates,
believe, a greater sense of confusion or another
excuse, if it's abused, of why you're not going to
get to relevant evidence?

JUDGE ROSENTHAL: It sounds like we're all, in
essence, tal king about how to nake those factors,
those proportionality factors and their application

to this particular and new body of information
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clearer?

MR BALL: Yes. And | believe--1 believe that
the courts have been doing a quite good job of it
so far. They're going to have nore and nore
chal I engi ng because right now we're dealing with a
gar gantuan know edge gap. Wy do | awers ask for
all of this stuff and these broad retention things?
Partly it's because we know not hi ng about the
systens agai nst which we're maki ng our requests.

If we knew, if we imediately had a neet and
confer where sonmebody said, "Here's what we're
willing to keep. You' ve asked us to keep the noon.
But this is what we're going to keep. This is what
we have, and we're not going to change anything
on." At least the issue would be joined.

And | could then run to court and say, "Your
Honor, it's not reasonable what they're going to
do. | move for a protective order. | nove for a
preservation order." | then have that. But that
needs to be there. W have to bridge that
know edge gap.

JUDGE ROSENTHAL: Do you get hired to be part
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of the meet and confers?

MR BALL: Yes. |If not physically present, I'm
often brought in to advise--

JUDGE ROSENTHAL: Virtually present?

MR BALL: --as to what it should be. | wll
sometines get the phone calls. [|'mthe person
sonetines that people will call and say, "They've
offered us this. |Is this going to be sufficient to
find the smoking gun?" And I'Il opine as to
whether | think that the sanple is sufficient.

JUDGE HAGY: Let me add to that. |[|'ve always
t hought that the reason and purpose for our
two-tier approach was to do exactly what you said.
Here's what |'mgoing to give you. Here's what |'m
not going to give you. That generates a neet and
confer. Now you know that it's out there. And you
know you need to discuss it.

As earlier speakers have said, probably 90
percent of the plaintiff's attorneys and 90 percent
of the defense attorneys currently don't even
consi der e-discovery. Wen they respond, they're

not thinking about what they're not turning over
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It's just to nake people think about it, focus, to
begin a conversation. And maybe it's not a good
way to do it because it nmay repeat the cost benefit
anal ysis. O as another individual said yesterday,
he thought it was beneficial because at |east we
got people comunicating on the issue. And maybe
that's not our job.

But you know, you just said what needs to be
done is at a neet and confer identify what |I'm
giving and what I'mnot giving. And that's exactly
what the response which identifies the inaccessible
mat eri al s does.

MR BALL: But there are two el enents m ssing
fromthat, Your Honor, and that is this. One is
it's not set up that they're going to tell us,
"Here is what we have, and these are things we're
not going to keep." And there is nothing to
preserve the status quo to then allow ne to get to
court and say, "Judge, stop them because they're
going to destroy these things." Do you follow nme?

JUDGE HAGY: Well, what do we currently have to

preserve the status quo? W don't have anyt hing.
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So we're not adding or deleting anything with
respect to preservation orders. It has nothing to
do with preservation orders.

MR BALL: Well, if your point is that it
really doesn't add or delete anything, we can |earn
to live with the reasonably accessibl e/inaccessible
test. But | do agree with you. | don't think it
really does add anythi ng except an extra procedura
step that must be overcone by, again, additiona
cost.

Because in order to overcone that, that neans,
as a |l awyer seeking discovery, | have to bring an
expert in immediately. That's good for ne
personally. It's bad for the system

JUDGE HAGY: It gives you--it highlights that
you need to do exactly what you've said is
beneficial to do at a neet and confer

MR. BALL: But howis--and the thing is in the
meet and confer, once you say, "W deemit
i naccessible," it appears with the way the rules
are structured that you have no obligation to

preserve that information you deem i naccessi bl e.
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JUDCE ROSENTHAL: M. Ball, | don't mean to cut
you off, but I am Two points. One, we do have
| anguage in the note that attenpts to bring sone
light to this relationship of the second tier and
the preservation issue.

Per haps one way of hearing what you're saying
woul d be that we need, at a minimum to | ook to see
if that needs to be clarified further. 1t sounds
as if you think that that is not enough gui dance.
Wul d that be fair?

MR, BALL: Yes. Certainly it is not enough
gui dance if you will go with what | mnust iterate |
do not think is a necessary change.

JUDGE ROSENTHAL: | accept that that's your
position. Certainly you ve nade that quite clear,
and | appreciate that.

MR BALL: Thank you.

JUDGE ROSENTHAL: You had a question, M.

Ci cero?

MR. CICERO. We can discuss it later, when

we' re at our meeting.

JUDGE ROSENTHAL: All right. Are there other
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questions of M. Ball?

[ No response. ]

JUDGE ROSENTHAL: Well, thank you. You do
have, obviously, great expertise, and we appreciate
you sharing it with us.

MR BALL: May |I--

JUDGE ROSENTHAL: Certainly.

MR BALL: | would just close with one thing
because | really want to reiterate it. It was well
stated by George Socha yesterday, and | want to
reiterate it because you' ve heard many things over
and over again. |1'mconcerned if you don't hear
mul tiple things over and over again, you nay not
give it sufficient weight.

JUDGE ROSENTHAL: Peopl e make that nistake with
juries all the tine.

[ Laught er.]

MR. BALL: As | said in my witten materials,
Your Honor, | am as N els Bohr said, an expert by
virtue of the fact of having nade nost of the
m stakes in a narrow field.

Rul e 34(b), the one specifying form of
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production, | think it's inperative that if--the
change as to fornms, it's inportant because there
are just a nunber of grow ng inportant aspects of
evi dence- - dat abases, spreadsheets, sound
recordi ngs, video, as the nedia center was
mentioned--we're going to see nore of that. It
sinmply doesn't lend itself to one universal aspect
or form | do hope you will change it there and
al so take it out of the subpoena rule in 45, where
it also exists.

Thank you all very nuch for |istening.

JUDGE ROSENTHAL: Thank you.

We'l|l take a 15-m nute break, | adies and
gent | enen.
[ Recess. ]

JUDGE ROSENTHAL: Ckay. Ms. Grosvenor? Good
nor ni ng.

M5. CGROSVENOR:  Good norning, Your Honor,
menbers of the commttee. Thank you very nuch for
the opportunity to appear today. | appreciate
everybody taking their tinme on this Saturday

nmorning to acconmodate all of the interest in this
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subj ect .

I have to say | wish | could have been here
yesterday. |It's been so interesting to hear
everybody's points of view this norning.

My name is Cheri G osvenor. |'ma business
litigator at King & Spalding's Atlanta office. And
before | begin, let ne clarify that ny remarks here
today are nmy viewpoints. |'mnot appearing to
present the firm s viewpoints or the views of our
clients. To the extent that ny coments coincide
with our witten subnmission, they are also the
views of the signhatories to that letter.

The point that caused us to submt the witten
commentary and for ne to appear today is slightly
different than sone of the focus that you've heard
of the discussion nost of this norning. Qur
concern relates to the amendnent to Rule 26(b)(2),
and we fully support the inclusion of the two-tier
appr oach.

However, we have sone concern that with all of
the focus on what constitutes reasonably accessible

i nformati on and how are you going to handl e
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i naccessi ble informati on and that process, that the
bal ancing test that appears in Rule--in Subsection
iii of Rule 26(b)(2) may become pushed to the
background with the treatnent of reasonably
accessi bl e information.

We frequently in our practice hear the argunent
that if it's reasonably accessible, that nmust nean
it's quick, easy, and cheap to produce it, and
that's just sinply not been our experience. And we
fear that that argunent does have sone appeal to an
uninitiated audi ence. And so, we feel very nuch
that accessibility does not fully answer the
question of burden. And so, we think it's
inmportant to provide a little bit of anecdotal
i nformati on al ong those regards.

JUDGE SCHEINDLIN: Can | interrupt solely in
the interest of time?

M5. GROSVENOR:  Sure.

JUDGE SCHEINDLIN:  If we were sinply to rem nd
the reader of rules that the proportionality test
applies to the accessible also, would that do it?

MS5. CGROSVENOR: | believe so. | think that you
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could really address it in the notes.

JUDGE SCHEI NDLIN:  OCkay. | think there's a
great inclination around the table to accept that
suggestion. So if that hel ps you?

M5. GROSVENOR Great. | do feel that that
could be easily addressed in the notes and just a
rem nder that--because what we don't want to see
happen out of this process is that the new | anguage
|l eads to then fights over valid objections to
reasonably accessi bl e data because you have cases
where you get estimates that it's a multi-million
dollar effort just to get and process the e-nmai
that everyone admts is reasonably accessible. And
we hear that fromclients--

JUDGE SCHEI NDLIN: | guess what |I'msaying is
poi nt well taken, counsel or

M5. GROSVENOR: Ckay. | will conment on one
ot her question that |'ve heard debated this
nmorning, which is |I've heard a coupl e of
representations nade that people's practice is to
approach the discovery by reviewi ng the informtion

is accessi ble before noving on to the information,
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a determnation on the inaccessible information.

I will say that that has not been ny experience
in many cases. |'ve found that, unfortunately--

JUDGE ROSENTHAL: |'msorry. Your experience
as a respondi ng party?

M5. CGROSVENOR: As a responding party. That's
correct. My practice is primarily defense of
conmpl ex commerci al cases, and so ny perspective is
|l argely as a responding party.

And | have found that you, unfortunately, do
encounter practitioners who recognize the hamrer
that can be the discovery burden. And you do
encounter that it is used as a nethod of inposing
addi ti onal burden and cost. And so, | would not
say it is universal that requesting parties do take
the time to go through what is the accessible
i nformation.

And so, | think that the distinction that is
bei ng proposed is neaningful in that regard,
provided that the right signals are provided by the
committee and the notes that allows for that

distinction to remain neaningful. So that you do
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have an inforned di al ogue through the disclosures,
so that people are aware of what they're getting.
They |l ook to that, and then they still have the
avenue provided in the rule to then, should it be
i nsufficient through what's available, to pursue
what's i naccessi bl e.

And given that the commttee has al ready seened
receptive of that conment, |'m happy to provide
further exanples or answer any specific questions.
But | gather that the point is well taken fromthe
witten subnmission. So | won't occupy any ot her
time unl ess peopl e have specific questions.

JUDGE SCHEI NDLIN:  The only one | would ask is
what |'ve asked so nany people, but | don't want to
| eave you out, which is how do you draw that |ine?
How do you define inaccessible?

M5. CROSVENOR: Well, | actually think that it
is really just formalizing what responding parties
have al ready been doing. | think in nmy experience
with clients responding to | arge discovery requests
that this is what they've already asked thensel ves

is, "What can we get to? Wat are we using?"
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I think that one of the principles of the
Sedona Principles explains that, No. 8, and has a
pretty good delineation of that. That |anguage,
active data, information purposely stored in a
manner anticipating future business use and pernits
efficient searching and retrieval. | think that
that actually has a pretty good scope, and | think
it's an inquiry that clients have already been
aski ng t hemsel ves.

And so, | think in practice, as this plays out,
that it may not be the difficulty--

JUDGE SCHEI NDLIN:  Can you read that one nore
time? Could you read that one nore time? Could
you read those words?

M5. GROSVENOR Sure. This is fromthe Sedona
Principles. "The primary source of electronic data
and docunents for production should be active data
and information purposely stored in a manner that
anticipates future business use and pernits
efficient searching and retrieval."

JUDGE ROSENTHAL: Can | ask one question about

t hat ?
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MS. GROSVENOR  Sure.

JUDGE ROSENTHAL: We've heard about two
different aspects of--we've heard a | ot of
different aspects of problens with electronic
information, but two that seemto apply
particularly in this discussion are sonmewhat
different. One is the problemof having to
forensically restore or recover information
because, for sone reason based on the way in which
it was stored, it is not available without that--it
can't even be | ooked at without that kind of step
bei ng taken. That's one category.

The second category is the fact that a | ot of
electronic information is dispersed over a huge
nunber of potentially different places where it
could be located. In any one of those places, it
may not be hard to retrieve. But the |arge anount
of distribution and di spersion that characterizes
sone of these networks or |ack of networks, as
everybody with their own PC, makes that difficult.

I's your notion of accessibility one that covers

both of those situations, both of those features?
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O is it sonmething different?

M5. CGROSVENOR: Well, | think that they're
really two very different issues. | think, in my
experience, clients are aware that they are going
to have to tackle the problemof information being
di spersed. If you have nmultinational corporations,
it raises issues of how are you going to transl ate?
You know, who are you going to be able to use
to--if you' ve got e-mails in Japanese, you' re going
to have to use your Japanese personnel to help sort
out responsive materi al

And | think clients recognize that, and | think
that is where we feel that the reference to the
bal ancing test that's already in 26(b)(2) can be so
useful is, you know, you | ook at what has to be
done. The clients recognize that that has to be
done. But they want to see it focused and have
some kind of enforceability of reasonable limts so
that it doesn't becone an easy avenue to force
sonmeone to the settlenent table just by virtue of
the cost. But so that parties can really get at

what do we really need to litigate this case?
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And you know, one presunption that | hear in
these argunments so often that | think is
unfortunate is conpanies are |ooking at this also
as this is equally likely to be what's going to
disprove a claimas it is to be what's going to
prove a claim You know, sonetimes you hear the
assunption that, you know, it's the snoking gun
Wl |, the defense needs those documents a | ot of
times, too. And so, it's a problemthat has two
sides that coin.

Now with the other aspect of the recovery
materials, | think that is why the inportance of
i naccessi ble material because that is not formatted
in away that's designed for actual business use,
other than in the event of an emergency and to
restore that snapshot, and you' ve already heard
good di scussion of that. But | think that goes to
the inaccessibility aspect.

JUDGE ROSENTHAL: M. G cero?

MR CICERO 1'd like to direct your attention
to the question of preservation for a nmonent

because we've had two contrasting views expressed
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here in the last two days. |f you were here
yesterday, you heard sonme of themagain this
mor ni ng about the question concerni ng--about the
question of obligation with respect to the
informati on that is designated not reasonably
accessi bl e.

Is there a preservation obligation? Wat is
the extent of the preservation obligation? O is
preservation a conpletely separate i ssue? Because
sonme, | think, infer fromthe two categories that,
well, if it's not reasonably accessible, we don't
have a preservation obligation. Wat would you
advi se?

M. CROSVENOR: Well, | don't think you can say
that the preservation obligation is entirely
unrel ated to the reasonably accessible or
i naccessi ble determination. And | think that that
has to be evaluated on a case-by-case situation. |
think what's reasonably inaccessible at one conpany
may be sonmewhat accessible at another conpany. And
so, | think that has to be eval uated based on the

scope of the case and the situation with the data
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st or age.

I think that M. Van Itallie's comrent this
mor ni ng was well taken that conpani es recognize
that there is risk inherent in that, and there is
going to have to be sone risk bal anci ng.

MR. CICERO Well, what would be your response
if a requesting party said, "Wll, okay, you've
designated this material as not reasonably
accessible. W won't fight about all of that or a
certain designated category of certain parts of it
we think are reasonable. W won't fight about it
now, but we want you to preserve it all."

M5. GROSVENOR: Well, | think that's where it's
hel pful to have that in the initial conference, the
pl anni ng conference. Because if there is going to
be a clear fight over that, | think these proposed
anendnents give you a good avenue to get a natter
before the court and resolve it quickly.

And that's where bringing it to the front end
of the process is extrenely helpful. And | think
that's one of the key areas of electronic discovery

devel opnments is that people are now recogni zi ng

file:///C)/FEB/0212rule.txt (129 of 254) [3/2/05 3:01:31 PM]



file://IC|/FEB/0212rul e.txt

130
that this has to be resolved on the front end of a
case.

JUDGE ROSENTHAL: M. Grard, do you have a
question? And then Professor Marcus.

MR G RARD: 1'd be interested to know what you
do now in regard to the 26(f) conference as far as
sharing information relating to el ectronic issues
wi th your adversary? And whether you think that
the proposed change requiring di scussion of issues
relating to discovery of electronically stored
i nformati on woul d change your practice, and whether
it would pronpt people on the producing party side
to give the requesting party nore information that
would allow themto frame requests that are nore

targeted than they probably currently are?

M. CGROSVENOR: | do believe, actually, that it
is going to enhance the discussions. | think
that--and really had two different experiences. It

depends entirely right now on sort of what is the
begi nning | evel of know edge of the other side and
what kind of entity are you dealing with?

In the conpl ex cases where you have two
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corporate entities on--you have plaintiffs and
defendants that are corporate entities, those
di scussi ons are al ready taking place because both
sides are going to be requesting parties. Were
you have perhaps a | ess sophisticated plaintiff,
those di scussions probably aren't going on as nuch

Corporations certainly aren't requiring a
speci fic request asking for electronic information.
They al ready presune that that's part of the
di scovery obligation, in nmy experience. But those
di scussions are not as fulsone at the initia
conference in some instances.

MR G RARD: Wuld you like to see the rule,
the proposal go farther than it does? O do you
think it's adequate?

M5. GROSVENOR: | think it's adequate

JUDGE ROSENTHAL:  Prof essor Marcus?

PROFESSOR MARCUS: A rel ated question. The
proposal on 26(f) now says in the text one thing
that shoul d be discussed is preservation. Am!|
right in understanding that you think that's a good

thing to have there in the rule?
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M5. GROSVENOR: | do. | do. | think it
focuses both parties because it nakes both the
requesting party and the producing party aware of
the circunstances. And | think it can help the
counsel for the responding party get a handle on
what their client's situation is and get their
client focused on it so that appropriate steps are
taken early in the litigation.

JUDGE ROSENTHAL: Are there other questions?

[ No response. ]

JUDGE ROSENTHAL: Ms. Grosvenor, thank you very
much.

MS. GRCSVENOR: Thank you

JUDGE ROSENTHAL: M. Ryan? Good norning.

MR. RYAN. Good norning. M nane is M chael
Ryan. [|'man attorney and a shareholder in the | aw
firmof Krupnick Canpbell Malone in Fort
Lauderdale, Florida. 1|, along with ny partners,
represent people and conpani es who have been
damaged t hrough the wongful acts of others.

Before | begin, let nme say and echo what M.

Ball comrented on earlier. | think that |'ve
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| earned nore just this norning than | have in
debating these things anongst nyself and ny
col | eagues over the com ng weeks leading to this.
Rat her than perhaps sone of the notes and
commentary, what we probably needed were for judges
and practitioners to have an ability to watch this
process and see this debate and energi ze how judges
are going to deal with this issue because all
that's been discussed is being addressed in the
wel | of the courtroom

Before | also begin, | want to tell you that |
am chair of ATLA' s Electronic D scovery Litigation
Group. As the nane suggests, that group is
dedi cated toward addressing | egal and technica
issues in this evolving area. | amnot chair
because of some uni que know edge or talent or great
experience. | think | was at the first nmeeting and
the only one with a passion to discuss these
i ssues.

So | can't answer a |ot of your technical
questions. But what | can do is tell you that I|'ve

spoke to lots of |awers on both sides, and |'ve
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| ectured on these issues as well. | amnot here on
behal f of ATLA--yes?

PROFESSOR MARCUS: M. Ryan? Just related to
that. Do you have a sense in the present of how
frequently ATLA nenmbers | ook for electronic
i nformati on through di scovery? W heard coments a
little while ago about a neeting of |awers in
whi ch very, very few had ever thought about doing
that, much less done it.

MR RYAN. | think that's an accurate, although
anecdotal --it's hard for me to scientifically
answer that. But | think that's true. Right now,
we don't have people who are regularly asking for
it inroutine vanilla cases. Wat | end up talking
to a lot of people about are these big docunent
production cases we've seen that tend to justify
the invol venent.

I will say, though, at a recent meeting, | was
surprised at the nunber of--and | say vanilla--
routine cases that this was coming up in. Contract
di sputes, two conpani es argui ng over whether there

was appropriate due diligence. Soneone raised it
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in a medical mal practice context that apparently
the doctor had gone paperl ess.

So | think we are at the cusp, and | think the
timng is well suited for this discussion because
we are going to be faced with regular practitioners
who don't have great resources asking for this.

And certainly, as we've heard fromM. Ball and
others this norning, the technol ogy is becom ng
more cost effective to be able to manage this even
in a sinple fashion.

But | don't speak on behal f of ATLA. | speak
for myself as an individual |awer who has argued
nmotions for production, dealt with the issues of
collection, and lectured to | awers about how to
deal with this. Let me first say that what |
advocate to all lawers that | speak to on both
sides, and what | sincerely tell this comrttee, is
I don't want too rmuch information

My goal is not to get 10 mllion pages of
imges. | can't manage that. | have great
resources, and | work in MDL settings. | don't

want that. Wat | do think and what the commttee
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needs to be comended for nore than anything el se
is the recognition that up-front discussions and
court involvenment early on this very serious issue
will solve nmuch of what we're debating on
reasonably accessi bl e, on preservation, on claw
back, on the other issues.

JUDGE ROSENTHAL: May | ask you one question
about that? And |I've asked a nunber of others. In
your experience and in the experience that you have
| earned about of your nenbers and others you've
spoken with, how frequently have you found it
necessary to go to information that is inaccessible
in the sense that forensic neasures have to be
taken to recover it or restore it before it can
even be |l ooked at? That's the first question

And the second question is, is it your practice
to look first to how nuch the readily avail abl e
information will adequately satisfy your discovery
needs before you incur the additional expense of
the inaccessibl e information?

MR. RYAN. In short, it is not frequent that

back-up tapes are restored. Second, | do want to

file:///C|/FEB/0212rule.txt (136 of 254) [3/2/05 3:01:31 PM]



file://IC|/FEB/0212rul e.txt

137
go first and see what's there. Now |let ne expand
on those answers.

The issue of back-up tapes, in ny experience in
talking to | awers, seens to cone up in nore
di screte cases that are targeted and focused either
by timeframe or individual. The big case that |
m ght be involved with that involves 10 years of
informati on fl ow, back-up tapes becone |ess
i mportant.

Wth respect to howto deal with the issue, ny
concern is always preservation. | amfaced with
the problemthat | have perhaps an intransigent
producing party who | don't know when I'mgoing to
get that first tier. It may be nonths. |t may be
a year, due to battles over production and wanting
to be efficient. So I don't know when I'mgoing to
be in a position to really say have | received, or
are there tell-tale signs of something m ssing?

JUDGE ROSENTHAL: Do you negoti ate what steps
will be taken to preserve information while you are
| ooking through the first tier to make those

det erm nati ons?
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MR RYAN: It is. That's what | advocate.
That's what the people | work with advocate, and
think you'll hear from someone later this norning
about a very effective way of dealing with--and it
was dealt with in the Propulsid litigation and
Johnson & Johnson, and I'Il let himexpand on that.

But there are very efficient ways to deal wth
it if you have rational parties on both sides and a
court that is involved early. Because if the
parties are left to thenselves, particularly given
sonme of the language, | think, of the rule and the
notes, | think there are tactical advantages that
can be found to a producing party that is willing
to go through notion practice

And | have personally dealt with the issue of
whet her portions of a database are accessible
because we don't routinely access it in that
manner, we don't believe it's accessible because we
have to go through some work. Now | may prevail on
that, and | have prevailed each tine. But that has
resulted in nonths and nonths of litigation

And | think there is something to be found in
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the notes and in the | anguage of reasonably
accessible that will at |east give | awers who want
to litigate this the opportunity to go before a
court which may or may not be sophisticated on the
i ssues of electronic discovery and take their
changes because there certainly is no downsi de.
There are no penalties or consequences for that.

JUDGE SCHEI NDLIN:  But it would be true now

that the sane party could say, "I object to the
request for ny databases. [It's unduly burdensone
and expensive. | shouldn't have to do it." And

then you're met with the objection, and it's going
to take the tinme and effort to pursue the notion
practi ce.

MR. RYAN: You know, | thought of that as | was
devel oping this thene that | think it's going to
increase notion practice. And | |ooked at the
magi strate judges' commentary on this. Cbviously,
we haven't spoken, nor do they find nme persuasive.
But | noticed that they, too, were concerned about
the motion practice.

And | think it's because what's percolating in
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the judiciary right nowis adequate. |f you | ook
at sone of the sensational cases that have cone out
and said--and usually, they're reported to ne,
they're sent to ne, and they say, "Look, here's
anot her exanpl e where the court said | awers are
going to have to pay for data." And then you read
bel ow the reporting line and you see, well, that
was back-up tapes, and they were searching.

JUDGE ROSENTHAL: Let me ask you a question
about that. Wen you say "pay for data," you nean,
I think--and tell ne if |I'mwong--the costs of
appl ying the forensic steps necessary to restore
the data. You don't nean shifting to the
requesting party the cost that the respondi ng or
producing party will incur to review that data,
examine it for privilege, and to understand it
before it's produced, do you?

MR. RYAN. Well, that's what's reported.
That's correct. That it's the cost of restoring
it. | amfacing cost notions right now dealing
with electronic discovery. And fortunately, there

are very good opinions that | think energize this
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di scussion, and it doesn't turn on reasonably
accessible. It's turns on was it active? |Is this
part of what the conpany has active?

I think there are sone other subtle and uni que
i ssues that nmay pop up that deal with whether data
is accessible or not. And it deals w th whether
servers were taken offline. Technically, the
conpany doesn't address anything on those servers
right now. But it may take very little effort to
make that accessible.

I think there are al so issues of, you know, the
technol ogy fl ow and whether we're going to catch up
and get ahead of where Rule 26 will be if it goes
through as phrased. That is, back-up tapes may
becone antiquated. You know, certainly you' ve
probably heard that fromthose who are nore
technologically savvy. But | think those two are
very inportant.

JUDGE SCHEI NDLIN: Let me interrupt with this
question. |If "accessible" is the wong word,
because it doesn't create much of a divide and

because technol ogy will quickly overcone the
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concept of accessibility, is there any other divide
that does make sonme sense in terns of the practice
itsel f?

Because do you tend to ask for certain data
first, and you're willing to review that first, and
you're not anxious to go to the second tier because
you told us you don't want to get inundated because
you have to be reasonable for your own
sel f-preservation. So what is that second tier if
we' ve got the wong words?

MR RYAN: | think that--1 think it turns a
little bit too nmuch on technology for ne to give
you a precise, and | think there are sone people
who have made sone suggestions who are
technologically nore inclined. | tend to think of
it asis it a universe of data that is
actively--does it live and breathe? Is it an
active database? |Is information added to it on a
regul ar basis, and is information taken fromit?

And | distinguish that fromthe restoration
that's necessary for disaster where you don't

really have that. [It's not part of the business
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practice to restore. |It's there. But if you |ook
at virtually every database that |1've had to
encounter, | have heard arguments that we don't
access it. 1've been through | engthy depositions
on whether they access it. And in the end, that
was an active, living, breathing universe of

i nformation.

JUDGE SCHEI NDLIN:  Well, 1've got you about why
accessibility is not it. I'mtrying to find out
how you woul d define a second tier if you were
forced have such a--yes?

MR. RYAN: | understand. | m sunderstood the
question. | apologize. | think the second-tier
issue is dealing with the--there is a burden aspect
toit, and | think that's what's troubling
everybody, and there's a preservation aspect that's
troubling everybody.

I think that if in the business function of the
conpany they do not utilize the information on a
daily basis or a nonthly basis, they do not serve
the business mssion, but it's kept for sone

alternative reason--and that's what we have really
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in the back-up tape situation. |It's kept for a per
chance issue. | think that's what we're | ooking at
interms of costly, cost shifting fishing
expedi tions that everyone seens worried about.

So if we were to define it, | think that it
comes down to, as Your Honor has identified,
multiple factors. But | think, fundanentally, if
the data is living and breathing, all else would be
somet hing that would fall into that inaccessible
ar ea.

JUDGE HECHT: Do you |ike Sedona Principle No.
8?

MR RYAN. | don't know about the specific
number. |'ve heard that definition this norning.

I think that's a very good definition. And | know
M. Atman, who will be testifying later, also has
sonme thoughts on that.

I think that--it makes it, | think, easier for
the judges who have to be faced with it,
personal | y.

JUDGE SCHEINDLIN: So if it was better defined,

what is your view on second tier or two-tier?
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MR, RYAN: Let me address the issue of the
tiers in ternms of notion practice.

JUDGE SCHEI NDLI N:  Ckay. Ckay.

MR RYAN. | think there are two tiers of data
information. That's clearly the case. That's what
we're tal king about. That's not the 800-pound
gorilla in the room \Wat the concern is, are we
causi ng nore notion practice because up front there
is an incentive for people to say this is
i naccessi bl e because we don't utilize it often. W
don't access it like you' re asking us to.

And so, ny suggestion on that, | think, is to
i ntegrate and put perhaps sone stronger |anguage up
front on what needs to be done. | ama strong
advocate for this nmeet and confer process. | think
it works, and | have experienced it.

When you get the technol ogical people sitting
around the table, you elininate the | awers'
pl ausi bl e deniability, and 99 percent of the
probl ens that people are tal king about get solved.
That's in my experience. There will always be the

produci ng party who doesn't want to produce sone
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back-up i nformati on because they' ve destroyed al
their e-mails.

JUDGE SCHEI NDLIN:  So you woul d sol ve the
two-tier by having the parties negotiate those
tiers up front in their neet and confer? 1It's that
si mpl e.

MR. RYAN. Negotiate up front. And | would
encourage the court, and it seens al nost
counterintuitive, but I think the court being
involved in that process early on is inportant.

I''m not suggesting the conference be held there,
but if we're going to cut down on the notion
practice, being involved early on preservation and
that di scussi on woul d be hel pful

JUDGE ROSENTHAL: And if agreement is not
possi bl e and judicial involvenent is necessary, is
there any way to do that w thout notions?

MR. RYAN: There isn't. But | think it has to
be dealt with up front. | don't think we should go
t hrough the process of allowing themto produce and
then saying we don't believe these follow ng

dat abases are reasonably accessible. And then |ead

file:///C|/FEB/0212rule.txt (146 of 254) [3/2/05 3:01:31 PM]



file://IC|/FEB/0212rul e.txt

147
to notion practice. | think we should deal with
that up front because there are going to be
trenmendous issues of cost later on if we do that,
per haps goi ng to back-up tapes because now t hi ngs
have been destroyed, and the preservation problem
I nean, that's what's underlying this.

I think nost rational people and reasonable
people on ny side of the V would say as |ong as
know it's there. Okay, | understand you say
dat abase X is not accessible, but if you're telling
me you're going to preserve it so we can get this
in front of the court, then | have | ess concern

JUDGE SCHEI NDLIN:  Exactly. | have to nake an
admi ssion that what |'mabout to say is not a
question. So I'mgoing to admt it right up front.
But the problemis, is |I've heard sone | awers say
here that by making a notion, if the judge then
sits on the nmotion for four nmonths, there's a rea
question of preservation over the course of that
six nonths that it took to make and deci de the
nmot i on.

So that is a comment that favors what you say
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about getting it done sonehow earlier than notion
practice, which has to await the decision

MR RYAN. And | think related to that, and
there was a very good set of questions about, well,
what's the problemw th the notion practice and
protective order versus notion? And | was sitting
here thinking, what do | do pragmatically? I'm
filing a notion to conpel inaccessible. They're
going to file in opposition. |In many courts,
can't file a reply. That's nunber one.

I think, nunmber two, the problemis that delay
that's going to be occasioned by it. And | think,
third, there is sone commentary that says if it's
i naccessi bl e, you're excused from produci ng. Well
and | think it's in the notes. It says you're
excused if it's inaccessible. And | don't think
that's really what was being intended. | think
what was intended was you may or may not have to
produce it, but you don't have to produce it right
up front there.

And so, |'m concerned about some of that

| anguage, and | could direct Your Honor to ny
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concern there.

JUDGE ROSENTHAL: May | ask a question
foll owi ng up on Judge Scheindlin's observation? |If
you were able to obtain, either by negotiation or
by court order or sone conbination of the two, a
way to satisfy your preservation concerns while you
were examning the first tier of material and
testing the inaccessibility clained as to the
second tier, and then deciding whether you were
going to file notions to bring that to the court if
you couldn't resolve it by agreenent and getting
the court to determ ne good cause and everyt hi ng
el se, would that satisfy your primary concern over
the two-tier notion issue?

MR RYAN. It would. | think that that woul d
solve the problemgreatly. And | think that it
woul d al so give the courts nore tine to be
del i berate about it.

I nmean, there will be a position put forward by
sonmeone who says, Judge, "And if you don't handl e
this inmredi ately, we're going to have destruction."

And | know the courts hesitate to accept energency
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not i ons except when, you know, nmy leg's going to
fall off if you don't hear ny hearing today. So
think that's critically inportant if we can
preserve it.

I think there are a couple of other issues
just want to raise, and it's not significant. It
hasn't been discussed nmuch this norning. But this
i ssue of claw back provisions. | conmend the
committee for thinking of, suggesting that. It is
sonething that |1've tried to negotiate, and | nust
not be persuasive because |'ve never been able to
convi nce a producing party that it's in their

interest to produce quickly as nuch information as

possi bl e.
VWhat | see happening is that there is still a
docunent by docurnent, line by line review, and

there's very little trusting that goes through in
the claw back. In addition, because of | have
concerns with the lack of tinmefrane, as the

magi strate association raised, as to when this can
be raised, | think there is a specter of when a

producing party could ask for this material back
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for instance, on the eve of settlenent, where a
party and the producing party may have interests
that are separate and apart fromthe public safety
i ssues.

And because it doesn't require specifically
that the docunent actually be privileged or that
there be sone court review, there could be
literally an abuse of this that may result in nore
motion practice |later.

JUDCE SCHEI NDLIN:  Wbuld that be solved if the
receiving party had the alternative of taking the
docunent directly to court?

MR RYAN. | think in the scenario | just
provi ded, the public safety issue, the receiving
party may not want to.

JUDCE SCHEINDLIN:  Ch, oh, | see. Because of
settl enent.

MR. RYAN. Because they have a settlenent.

JUDGE SCHEI NDLIN:  Yes, yes. Right.

MR. RYAN. But in a nore general sense, | do
think that there is nothing that allows the--at

|l east fromthe rule, that allows the receiving

file:///C|/FEB/0212rule.txt (151 of 254) [3/2/05 3:01:31 PM]



file://IC|/FEB/0212rul e.txt

152
party to go to the court.

JUDGE SCHEI NDLIN:  No, right. R ght now, it
says return, sequester, or destroy. But if one
option was or go to court, would that solve sone--

MR RYAN:. | think it would. |In the end,
question whether we'll ever see many fol ks actually
utilize it, although | recomend it.

JUDGE HECHT: Do you nake those agreenents
of ten?

MR. RYAN: | have not nmade those. | have asked
for them and | have said that it will expedite
di scovery. But much like nmy experience with
broad-unbrella confidentiality orders that were
meant to expedite discovery, they don't. Because
inthe end, it still causes trenendous review
It's not as if they're going to hand ne the keys to
t he war ehouse and say go | ook for the docunents.

So |l think it's admrable, and it was certainly
a |laudable goal to try to do this. | think, in
effect, it probably won't be used ruch, if ever

JUDGE ROSENTHAL:  Prof essor Marcus?

PROFESSOR MARCUS: | want to go back to
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sonet hing you said earlier about the 26(b)(2)
accessibility definition problem It seens to ne,
on the one hand, you said | don't like it when the
ot her side says, "W don't use that. W don't
access that systemvery often." But on the other
hand, you seemto say what |'minterested inis
whether it's sonmething that is used regularly, it's
living, breathing data in the sense that they
interact with it regularly.

So are you in favor of a definition that says
used in the ordinary course of the responding
party's busi ness as opposed to reasonably
accessi ble, which seens to ook at the difficulty
of accessing the information?

MR RYAN. | think difficulty is
one-size-fits-all. | could envision two different
scenarios where either would work for ne, but
neither would work in another scenario. That is to
say, | know a database that's active, that is
getting information that they are sending to it.

But they may not regularly go and look it. Ckay?

But it's kept for sonme reason, to serve sone big
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busi ness m ssi on purpose, whether it's regulatory
or the business nission

I have encountered a producing party saying
that's not accessible because it's going to take us
work to get it to you. So | think what |'mreally
tal king about is do they have a universe of
information that they're actively adding
information to or taking fron? And it doesn't
matter on the tinmeframes. Because it presunably is
serving the business purpose if they've spent the
time to do it.

So | can't say used in the ordinary course of
busi ness because |'mcertain |'mgoing to have
nmotion practice that we don't use it in the
ordi nary course of business as they're requesting
it. | think that there needs to be, much |ike what
was sai d about the Sedona Principles--and there is
much that | don't agree about in the Sedona
Principles--but | think that definition of active
data is inportant. And | think that's really where
the divide seens to be.

That is, if they're actively adding information
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or taking fromit, even if they don't do it
regularly, it's something that is accessible. It's
somet hi ng that can be produced.

JUDGE ROSENTHAL: Can | ask a question about if
on the exanple you just gave of the database that
was not--was described by the producing party as
difficult to provide in production w thout sone
addi tional --wi thout sone unusual cost or burden
associated with it. What was the nature of that
cost or burden?

MR RYAN. It was the cost, really, of the IT
peopl e having to query it. And ny response to that
was if you had kept the information on index cards
and stored it in a warehouse, you would have had to
have sent a teamof |awers or staff to go get it.
This issue that there is a cost crisis in the
production of sonme of this electronic data is
incrementally or differentially, | think,
over st at ed.

JUDGE ROSENTHAL: Well, hang on one second. 1Is
the cost of that searching that database, is that a

cost because there was sonething about the way in
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whi ch that database was stored that did not--that
required some technol ogi cal nassagi ng or conversion
or translation before it could be read in the way
that the producing party or the requesting party
want ed or needed?

MR. RYAN: | think all databases require some
effort to bring them down.

JUDGE ROSENTHAL: To bring them down?

MR. RYAN. To bring them down to where the
requesting party can utilize them That's by
definition. \Whether it's in a warehouse or not.
Absol utely, you're going to have that.

The question that | think Your Honor presents
is there is also a scenario where they have to
wite software because it's no longer active. |It's
a | egacy database that nobody can do. And in ny
experience and havi ng heard how peopl e have deal t
with this, the parties reach sonme agreenent on it.
And they either reach an agreenment that sonebody is
going to wite the software, or they get the
software. And | think the case lawis evolving to

address that issue. But for the npbst part, that
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usually is a database that's been taken offline.

So the costs that we're being asked, we're
really querying the database to do--it's al nost
anal ogous to what you'd have to do to go to a
war ehouse to get the information. Telling the
staff, go and | ook into these file cabinets and
pul | that infornmation.

JUDGE SCHEI NDLIN:  So this offline database
that you just described, would you consider that
i naccessi bl e or second tier, whichever one?

MR RYAN. | woul d.

JUDGE SCHEI NDLI N: You woul d?

MR RYAN. | think that that presents--1 don't
call it inaccessible.

JUDGE SCHEI NDLIN:  No, but second tier?

MR. RYAN. | would consider that sonething that
the parties need to negotiate because you could
take offline a database that is absolutely
relevant, and there is linmted burden. And if it
was kept in a warehouse in paper, they'd have to
give it to ne.

JUDGE ROSENTHAL: Well, subject to the
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proportionality test.

MR. RYAN. Correct. But presumably, you've net
that issue by getting access to it. |If you don't,
then that's another question

But if this was a database that went to drug
safety or went to the safety and heal th, and they
kept it in some time, and they nmade a decision to
take it offline, just as they nade the decision to
go to the warehouse, that, | think, enbedding the
cost shifting analysis in that and whether it
shoul d be now accessible turns the presunption, |
think, on its head of the producing party paying.

JUDGE SCHEI NDLIN:  So you don't accept that one
as second tier, really?

MR. RYAN. Maybe it's our vernacul ar of "second
tier." | would accept--in the process of ny
requesting, | would accept the active databases,
and | woul d accept the right to go fight with them
to get that.

JUDGE SCHEINDLIN: | see

MR. RYAN:. But | do not accept that that's data

that is equivalent to back-up tapes.
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JUDGE SCHEI NDLI'N:  Got cha.

MR. RYAN. Were you're tal king about the
inability to find a specific or unique package of
information that is very difficult to find.

JUDGE ROSENTHAL: Is that any different from
saying that there are levels of inaccessibility
that will change as technol ogy changes?

MR. RYAN. That's absolutely correct.

JUDGE ROSENTHAL: Anything further of M. Ryan?

[ No response. ]

MR. RYAN. Thank you very nuch for the tine,
and | apol ogi ze for running over.

JUDGE ROSENTHAL: M. Altman?

MR ALTMAN: It's still norning. Good norning,
everyone. M nane is Keith Altman. |'mthe
director of adverse event analysis for Finkelstein
& Partners, which is a law firm based in Newburgh,
New Yor K.

In addition to litigating cases, ny firm
through ne, provides discovery consulting services
to numerous law firns around the country. 1In the

| ast seven years, |'ve worked on several |arge
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phar maceuti cal cases and probably have hel ped
manage about 60 million pages of paper discovery
and several hundred gi gabytes of database
di scovery.

And I'mthe one that usually is the person who
actually has to work with this information. [|'m
the one that coordinates with the experts who are
going to have to take this information and render
opi nions based on it. So when | talk about this,
I"mcomng fromthe perspective of the guy who gets
the dunp and has to nmake heads or tails out of it.
Soit's alittle different perspective than just
sinmply asking for it, and it's sonmebody else's
responsibility.

I"ve lectured at the Judicial College for the
State of New Jersey, for the State of M ssissippi
I"ve also witten a book chapter in a book put out
by the Federal Bar Association on electronic
di scovery.

| actually want to coment on the Judici al
College in the State of M ssissippi to show where

el ectronic discovery has cone to. Wen we did this
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session, it was about a half-day session. One of
the judges wal ked up to ne, an ol der gentleman, and
said, "You know, | can't understand why you guys
are here. This stuff is conpletely uninportant to
us. | deal with divorce cases. | don't deal with
any of this stuff."”

At the end of the session, he cane back up to
me and says, "Now | understand." He said, "Just
| ast week, I'mdealing with a sinple divorce case.
A husband and wife, one of the allegations that the
husband was spending too rmuch time on the Internet,
with Internet porn and things like that. And the
i ssue was rai sed whether | should allow what was on
that hard drive to be made accessibl e through
di scovery in this case, and | just didn't know how
to deal with it."

And so, | think that just shows that this is
not the problemw th the big cases. It's not the
problemwith the small cases. This is an issue of
this is where everything is going. Everything is
about el ectronic information these days.

JUDGE ROSENTHAL: M. Altman, | wanted to ask
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you one question about something in your witten
submi ssion. You said that--and your pages aren't
nunbered. |'msorry. You said in your discussion
that in your lectures and in the cases that you
handl e, you recommend a very strong preservation
order signed at the sane tine as the conplaint is
filed. And as part of that, you reconmend an order
that would stop all routine records recycling.

And you say that you recognize that this kind
of order can be very difficult for the party
subjected to it, and then you go on to say--and
here's what particularly caught my eye--"This is
one of the desired effects.”

MR ALTMAN: Part of the problemwth
negoti ati ng preservation orders, and |'ve been
involved in that process for nost of these
litigations, they take too |ong--six nonths, nine
months, a year. W're still negotiating
preservation orders after these litigations have
started.

I think there has to be sone way, and | don't

know exactly what the way is, to bring the parties
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to the table very quickly. This data is fragile.
It's transient.

And you know, for exanple, take a
pharmaceutical litigation. A drug gets pulled off
the market. The npbst inportant e-nails that night
exist are the e-mails that were done in the 30, 60
days up to the withdrawal of that product. W al
know very often these litigations get filed very
qui ckly after such an event. So preserving that
informati on and given the fact that I--

JUDGE ROSENTHAL: May | ask you a question?
Are those e-mails subject to any statutory or
regul atory preservation requirenment because of the
pharmaceutical industry's highly regul ated nature?

MR. ALTMAN: Sone of themnmay be. But | will
tell you, nmy first--1 recomrend four depositions
take place as early as possible, and they are the
records manager, the M S nanager, and in the
pharmaceuti cal context, the director of safety
surveillance and the director of sales force
automation. Which are really the four key pieces

of infornmation.
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And ny experience in being at the depositions
of many records managers is that while they appear
to have a very strong records retention protoco
for their electronic information, they will freely
admt that the format of the information is
irrelevant to how | ong you need to keep it. It
doesn't really matter.

When you sit and you start talking to people
out in the trenches, they don't even know t hat
there is a records retention policy. They don't
have any particular protocols at all. They kind of
do what they want, when they feel. And |I'm not
suggesting that peopl e have di shonorable intentions
because | truly believe that these problens are
just human nature type problens.

I, nmyself, and there was anot her gentl enman
before, | have every e-nail |'ve ever sent or
received. That's ny records retention policy. |Is
that necessarily the best one? For ne, it works.
For sonmebody else, it may not work. And
unfortunately, there isn't necessarily, for |ack of

a better term a standard of care of what's the
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best way to do that.

JUDGE KEI SLER:  How nuch of a records retention
policy depends upon the operation of an automatic
system and how nmuch of a records retention policy
depends on individuals knowi ng what it is and
manual |y choosing to followit?

MR ALTMAN. Well, in a typical corporation,
there is generally an automatic--often an automatic
purge of your inbox and your e-mails. People are
instructed that they should save things that are
rel evant for business purposes. |If this is a drug
safety issue, you need to save it for X period of
time. And you're supposed to nove it out of your
i nbox and put it into some other place that is not
purged on a regul ar basis.

But there is a big disconnect with howthat's
going on. Conpanies are trying to put these
procedures in place, but people are not necessarily
aware. And when you talk to these people, if you
ask them and | try to suggest to the attorneys
that they ask in every deposition, "Are you aware

of the records retention policy with respect to
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e-mai | ? What do you personally do to protect your
e-mails in accordance with the records retention
policy?"

And unfortunately, the reality is that they
don't know. They don't have good answers to that.
And |'ve seen this, you know, at the |evel of
director of safety surveillance in an organization
all the way down to, you know, the |owlevel staff.
So it's really a probl em

So this kind of ties back to what you' ve asked
me. |In the very short term | think you need to do
somet hing so that the other side cones to the table
to work with you to negotiate a nore reasonabl e
preservation order that is consistent with the
goal s of that particul ar case

I would love to be able to sit down and say,
"Those 97 servers out here that at first glance
said you need to save because | don't know any
better? You don't need to save anything off of
there. W don't think there's any rel evant
information there." That would be a great and

wonder ful goal
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PROFESSCR MARCUS:  You nentioned that there is
a problemgetting the people on the front line to
do what the policy says. |Is that also a problem
with preservation orders? Do they suddenly start
sitting up and listening when there is a
preservation order, or is that just sonething el se
that goes to the top of the managenent pyram d but
doesn't really filter down to all of the people who
are in control of the data?

MR ALTMAN. M general experience, because
those are al so serious questions | suggest people
ask is, "Were you aware of the litigation hol d?
How were you infornmed about that? And did you do
things to conply with it?"

I have found that there generally is an
awar eness of the need to preserve, and | truly
bel i eve people are trying to do their best to
preserve information. And there is not nearly the
probl em that exists before there is sone kind of
litigation hold.

JUDGE SCHEI NDLIN: 1've been review ng your

witten comments. And clearly, you support neet
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and confer, and you even have lots of hints on how
to do it well. But we've spent a lot of tine
tal king about the two-tier and accessibility, you
m ght as well weigh in while you can. Wat is your
bottom line on that proposal?

MR. ALTMAN: | think that trying to put this
concept of accessibility or inaccessibility is just
too subjective to be workable. | could think
of--to say it's sinply back-up tapes or to say it's
simply on a hard drive, | could think of |ots of
exanpl es of each that would break the nold.

For exanple, if | have a server, okay, it's got
a database on it. W don't use it anynore. But
it's sitting in sonmebody's office, and all that
somebody has to do is plug--you know, sit down at
it, and they can access the data. Well, | don't
access that on an everyday basis. Does that nake
that inaccessible?

O the question that was raised, and | often
deal with this, and a great context to that, in
pharmaceutical litigations, what do you do with the

sal es reps? You night have 3,000 sal es reps out on
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the street, each one of which with a laptop. And
they obviously are collecting lots of information
as they go out into doctors' offices and things
I'i ke that.

It becones a nmjor probl em when the
pharmaceutical litigation starts. What do you do
with 3,000 sales rep laptops that it's not even
Iike you can just--you know, they're all hooked up
in a network. They're all out in the field. How
do you preserve that kind of information? Does
that make that inaccessible?

I can tell you ny general feeling on--

JUDGE ROSENTHAL: Can | ask you a question?
And | don't nmean to interrupt you, but | want to
just nmake sure you share with us a little bit how
you deal with those 3,000 people.

MR ALTMAN:  Well, you know, |1'd like to talk
about the Propul sid nodel .

JUDCE ROSENTHAL: That's fine.

MR ALTMAN: | was involved in the Propulsid
litigation. It was interesting to hear M. Van

Itallie speak, and | had not ever net hi m before.
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But | believe Ken Conour, who spoke in San
Franci sco, was part of that process, and | nust
tell you that process worked extrenely well. R ght
fromthe first mnute of that litigation, we had
many, many neet and confers.

We canme up with a preservation nodel that |
think it really resolves a lot of the issues that
takes place, and it was actually very sinple. And
what we said is, okay, we're going to start
preserving information today. Al the back-up
tapes that could possibly have discoverabl e
information on it, you will put those aside. You
wi || never use those again.

You will tell everybody in the conpany about
the litigation, about the litigation hold, what
kind of information is relevant. You will
i mpl ement a col l ection process by which each person
will be told if you create a docunent, going
forward, relevant to Propulsid, you will send it to
the centralized collecting point.

And then you go out and you buy brand-new

back-up tapes, and you start recycling your back-up
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tapes. Because at that point, the back-up tapes,
going forward, are really just for the nornal
di saster recovery purposes. And in doing that,
that brings the cost down trenendously.

O the parallel to that is you say to the sales
reps, "Do you have information relevant to
Propul sid on your |aptop? |If you do, send a copy
of it here." And you have to take sone effort to
do that.

You know, | see peopl e conpl ai ning about the
effort of having to go to 2,000 workstations to
|l ook for relevant material. 1It's not realistic
that that has to happen. Usually, a conmpany can
identify here's the people that are likely to
contain information relevant to this litigation

First of all, | don't think there's any rea
burden to send a conmunication out to the entire
organi zation. | nean, you can do that in one
broadcast e-mail and say even if you're not a
primary person that has rel evant information, just
check your machine quickly. Do a rudinentary check

to see if you happen to have anything on there.
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MR CICERO M. Altman, let me interrupt you
if I may, for just a nonent. Because the exanple
you're using, | may be naive, but | don't think
am havi ng gone through this kind of a process
nunerous tinmes with paper docunents and so on. |
woul d not consider, nor do | think I'd have the
temerity to suggest, that going to 3,000 |aptops to
get it meant that the nmaterial was not reasonably
accessi bl e.

It seens to nme you've got the sanme thing--in
sonme ways sonet hi ng easi er than you had when you
had going to get paper records, cal endars, et
cetera, et cetera, et cetera, fromsal esnen al
over the place. So that while | take your point as
far as using the exanple of the fact that there are
docunents or records, hard drives all over the
pl ace, and there may well be defense counsel--or
not defense counsel --produci ng counsel who don't
want to supply that kind of stuff.

But | suspect that npbst people | ooking at that
woul d not find that, at |east as | understand that

concept of what we're driving at, that that would
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be not reasonably accessible material. It seens to
me it's, just as you said, there are very routine
ways to get it. Most people would recognize that.

MR ALTMAN. Unfortunately, that's not--

MR CICERCO I|I'msorry?

MR. ALTMAN: | was going to say, unfortunately,
that's not ny experience. | can tell you in sone
of the litigation |I'minvolved in, they' ve argued
that having to do anything associated with sal es
force laptops is unreasonably burdensone and gets
into this accessible issue.

JUDGE SCHEI NDLI N:  Burdensone, but not
i naccessi bl e.

MR ALTMAN.  Well, but they're trying to tie
the whole thing together. And they're using
Zubul ake as the basis for a |ot of that
i naccessibility. It's not your fault, but
it's--but | think, frankly, they are distorting it.
I"magreeing with--

MR. CICERO That nmay be. They may be arguing
that. They've been arguing that for years about

sal esnen's records, whether they were in the trunk
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of the car or whatever

JUDGE ROSENTHAL: Okay. We've solved the
problem We're going to get rid of sal esnen.

[ Laughter.]

JUDGE ROSENTHAL:  Professor Marcus?

PROFESSCR MARCUS: It seems to nme that if
you' ve been having this problemfor a long tine,
it's not at all clear why having the reasonable
accessibility provision in the rule makes a
difference. It sounds like this is a headache for
you, and you think it will continue to be a
headache. But if the rule is about something
somewhat different, why is it bad for what you do?

MR ALTMAN: Because | think the definition is
what's going to be the problem | think there is
the appropriate nechanismnow to deal with such a
t hi ng.

PROFESSOR MARCUS: Do you agree with the
previ ous speaker that active versus inactive is a
good dividing |ine between what you shoul d be
| ooking for, first off, and what you shoul d be

| ooking at only later?
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MR ALTMAN: | think we--1 think we differ a
little bit. W' re nostly consistent with that.

PROFESSOR MARCUS: So it's a probl em of
defining where that dividing line is?

MR ALTMAN:  Absol utely.

PROFESSOR MARCUS: How woul d you define it?

MR ALTMAN. Well, let ne put it to you this
way, in all the litigation |I've been involved in,
I'"ve never asked to go to back-up tapes. It's
never happened. Not even once. That doesn't nean
they shouldn't be saved. But |'ve never gone back
to the back-up tapes. kay?

So, in ny mnd, generally, back-up tapes are
more of the inaccessible type. But let nme give you
an exanpl e of one that would not be. Let's say,
for exanple, there is a discrete server that no
| onger existed that was backed up onto one
particul ar back-up tape in total. Here is the
whol e database is on this one back-up tape. It
woul dn't take very nmuch effort to restore that one
back-up tape that you specifically know contains

the information for that particul ar database. That
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woul d not be inaccessible.

If I don't know where to find things, you know,
I have a sea of 500 back-up tapes--

PROFESSOR MARCUS: Wiy woul d one back-up tape
not be inaccessible, but 1,000 be inaccessible?

MR. ALTMAN: If | knewthat--if | said that
want everything, if everything that was on all
1, 000 back-up tapes was rel evant and di scoverabl e,
and | net the burden of having to get that
information, then if |I'masking you for the whole
thing, technically, you just turn over all the
back-up tapes to ne. And you can say, "Here they

are. You don't have to | ook through them because
you've got to give themall to ne.

JUDGE ROSENTHAL: \What about privil ege?

MR ALTMAN. Well, you know, given those
i ssues. But that's the whole point of the claw
back provision as well, which kind of falls apart.
It's exactly the sane thing. |It's designed to
m nimze having to review a |lot of the materi al

But | don't think that's likely to happen

But | could see that one specific back-up tape,
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| don't think it's burdensome to have to do one
thing. It's when | have 1,000 that | don't know
where on the 1,000 back-up tapes the stuff that |
need to reviewis and the effort of getting it to a
point where | can reviewit.

Let me go to the other end of the spectrum
What | think is always accessible is sonething that
sonmebody could sit down at a machi ne and touch
okay? Whether it's by plugging in a server, |
could sit down. | could touch it. | could get at
it, sonebody's nachine.

The fact that | may have to go, you know, to
another office and sit down at their nachine and do
it, that doesn't make it inaccessible. But | can
touch it. | can feel it. | don't have to do a
whol e ot of work just to get it to that point.

JUDGE SCHEI NDLIN:  What if you had to hire
somebody to restore it? Wuld that change its
status?

MR ALTMAN. That's starting to get to
be--that's starting to nove nore into where | would

consider the inaccessibility. But | still think
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you have to wei gh how nmuch effort is required for
t hat .

Li ke, for exanple, if | had to hire sonmebody to
restore a single back-up tape just because | don't
have the person to do it, | don't know that that
woul d make that back-up tape truly inaccessible in
what you're neaning. You know, it's obviously a
more difficult issue when you start tal king about
the tapes.

JUDGE ROSENTHAL: Can | ask one nore question,
and then | think we will have extended your tineg,
and | apol ogi ze for that.

I was struck by your statenent just a second
ago that you had never had to go into a back- up
tape, although you have obvi ously throughout these
various litigations ensured that they were
mai ntai ned in case that need arose.

Do you have any idea how much--let's just take
the Propul sid case as an exanpl e--what the
financial cost was of having to stop the recycle of
all of those back-up tapes that were place at that

time, and go out and get brand-new back-up tapes to
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be able to nove forward, and then to just hang on
to the back-up tapes throughout the duration of the
litigation?

MR, ALTMAN:  |'m not aware of what that cost
is. Clearly--clearly, there was a cost. But |
think it's a lot |less than the uncertainty of
sayi ng save all your back-up tapes going forward
because we don't know, and |'ve heard anecdota
information that could be several hundred thousand
dollars per nonth. That is not what we're | ooking
for. We're |ooking for reasonable protection of
the information to give courts and attorneys the
opportunity to sit down.

M5. VARNER  Excuse ne. | take it that--

JUDGE ROSENTHAL: One more question. This wll
be- -

M5. VARNER | take it that there was no cost
sharing for that cost, whatever it was?

MR ALTMAN. To preserve the data?

MS. VARNER: For purchasing the new tapes,
whi ch was necessitated by the fact that there was a

freeze or a hold on the old ones?
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MR, ALTMAN:  |'m not aware of whether there was
or wasn't. | just don't--1 was not involved at
that |evel
I just want to end with one thing. | truly

believe that the nmeet and confer process is really
the solution to many of the problens raised by
these issues. |'ve had the opportunity to
participate not just in Propulsid, but many of
these other processes. | think that discussing
preservation protocols in those neet and confers
are very, very val uable.

I think what producing parties will find is
there may be quite a bit of information they
t hought they needed to nmaintain is really stuff
that the requesting party is not going to be
| ooking to and they can not have to preserve that
information. | think that they can define good,
solid production protocols and work together to
m nimze the cost and the burden of producing that
i nformation.

And that if this becones a nore regular part of

these litigations, even down to the | ower, you
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know, sinple divorce or sinple contract dispute,
that it will ultimately take care of a lot of the
probl enms that have been raised today. And that
trying to regularize--1 don't knowif that's the
right term-sonme of these things or put a
definition of inaccessible versus not reasonably
accessible in the rules that are going to al ways
create debate will just conplicate issues that
often don't happen

JUDGE ROSENTHAL: Thank you very nuch.

MR ALTMAN:  Thank you

JUDGE ROSENTHAL: M. Kl eysteuber? Good
nor ni ng.

MR KLEYSTEUBER: Good nor ni ng.

JUDGE ROSENTHAL: Before you begin, let ne
i ntroduce all of--our next speakers are al
students at the Yale Law School, who | was very
privileged to be able to neet when | went and
taught one of Professor Resnick's procedure
classes. And as | said to one of themearlier, if
it is the mark of a good teacher to inspire

students to independent thought that, indeed,
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questions the statenents nmade by the teacher, | am
a great teacher.

[ Laught er.]

MR, KLEYSTEUBER: Thank you for that
i ntroduction. And thank you for letting ne cone
this morning. | do just want to say, to start out,
that I"'mconmng to this as a |lawer in training.

So be gentle and--the only reason | amreally
comng is because I'ma lawer in training who
happens to have a |ife of experience with

t echnol ogy.

JUDGE ROSENTHAL: Are you a gearhead?

MR KLEYSTEUBER: |'m sorry?

JUDGE ROSENTHAL: Are you a gearhead? Wasn't
that the termwe heard earlier?

MR, KLEYSTEUBER: | guess you could call ne
that, yes. And | don't even have as nuch
experience with technol ogy as sone of ny coll eagues
who will follow

But I'mcomng these rules, as are the five of
us, with a fresh eye, if you will, and we're

not--we're not looking at it fromthe perspective
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of precedent so nmuch as just what the rules say on
their face, the |anguage that's being used, and
what we as gearheads, if you will, would take them
to nean in our regular course of using our
t echnol ogy.

I have very sinple points, really. And they
can be made quite quickly. So | won't take much of
your tinme. The first is that | think the rule
revisions take into account, nore than anything,
costs as a primary notivating factor. And | think
that throwi ng around the idea of costs is a very
easy way of skirting a very conplicated issue
because the costs are nulti-faceted, and they're
al ways changi ng.

In fact, they're always falling. If you had a
chance to look at ny little graph, which | was
proud of, the cost of magnetic storage has
pl utmmet ed- -and this even shocked ne--by, since
1980, | think it was seven orders of mmgnitude
The costs of data storage are just constantly
changing. And to nmake a rule that's grounded in

the idea of it's going to cost a lot to buy a |ot

file:///C|/FEB/0212rule.txt (183 of 254) [3/2/05 3:01:32 PM]



file://IC|/FEB/0212rul e.txt

184
of hard drives or it's going to cost a lot to buy a
| ot of tapes may be junping the gun. I'msorry?

JUDGE ROSENTHAL: | think we've heard a | ot of
concern that, in fact, it's the very decrease in
the cost of data storage and the |lack of a reason
to get rid of material that has resulted in a huge
vol unme of stuff that |eads to the nmuch | arger cost
of human eyes having to examine it before it can be
determ ned to be responsive, relevant, and
nonpri vil eged.

MR, KLEYSTEUBER: Soneone earlier nade a point
about peopl e no | onger keeping records retention
policies, managenent policies, and | think that
while that's a valid point, what we are seeing, in
fact, in the technology world is a paradi gmshift
about what you do with records. Do any of you all
use Google's g-mail?

Ckay. One person at least. You'll know
that--you probably know that Google nmade a big fuss
when they introduced a conpeting mail server
because they |l et you have a gigabyte of storage

whi ch was then, when they announced it, a big deal
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And they elimnated--this is the nore inportant
part--the use of any fol ders.

You can't actually nake a fol der anynore on
g-mai | because Google's entire idea was you don't
need to spend your time sorting your data into
files that then is going to be this is the one file
that contains all of the records pertinent to this
matter. Rather, you just do a search for the
keywords, and the search is so fast and so
good--it's so clever, in fact--you don't need to
spend your time managing the records. The conputer
does it for you.

So | think that it's true that if you build it,
it will come, right? |If we build nore storage
capacity, we'll find something to put on it. But
as our conputers get cleverer and as we nake
prograns that can better understand what we're
| ooking for, the problemof filtering out
privileged information, the problemof finding the
rel evant records is actually still going to go
away, | think.

JUDGE WALKER: Wuld | be correct in
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under st andi ng your comments with regard to the
i ncreasing storage capacity that there is |ikew se
a quantumleap in the accessibility of that stored
i nformation?

MR KLEYSTEUBER: That's correct. Yes.

JUDGE WALKER:  The two go together. Even if we
had cheaper and cheaper and faster and faster
back-up tapes, that wouldn't be what you're talking
about ?

MR KLEYSTEUBER: Right.

JUDGE WALKER:  You're tal king about storage and
accessibility, aren't you?

MR, KLEYSTEUBER: Yes, and the accessibility is
al so comng fromfaster and faster processing,
which is sonething that | didn't really bring up
But you all, 1'msure, heard about the new
announcenent that the Pentium 4, we're noving past
that. In a few nonths, we'll have | BM naking a
chip that runs about at |east tw ce as fast, maybe
four tinmes as fast as our current processors.

When you can process data faster, you can

search better and nore intuitively through it. I'm
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sorry. | do think that the costs to search are
really falling as well

JUDGE ROSENTHAL: May | ask you a question that
we' ve al so heard sone debate about? And that is
t he adequacy of our descriptions and | abels,
electronically stored informtion?

MR KLEYSTEUBER: | read one set of coments
that was submitted that used the term"electronic
records.” | quite like that. |'mnot as
unconfortable with it because | think judges wll
pretty nuch get the gist of what you're saying
there. | amnore unconfortable wth other |anguage
that's inserted, particularly in the note to Rule
26(b)(2) with reasonably inaccessible.

I think that putting in--enshrining a
particul ar technol ogi cal process, such as del etion,
or a particular technol ogical task, such as
di saster recovery, is it's going to date your rule
before it's even created. Google has antici pated
this. W're no longer tal king about archives and
records. We're just going to search everything

every time because we can do that.
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The enpirical evidence that we have in terns of
whet her the costs of the specific tasks of
recovering del eted data or recovering disaster
recovery data, as far as | can tell, is anecdotal
And while we have--

JUDGE SCHEI NDLI N:  Does that nean that
everything essentially stays online? There's no
of fl i ne anynore?

MR. KLEYSTEUBER: That's the paradi gmthat
Googl e wants to nove you toward at | east.

JUDGE SCHEINDLIN: It would all be online.
Wuld that nmean, so it's all active? It's
searchable. 1t's online.

MR KLEYSTEUBER: It's all active and al
searchabl e because it actually costs nore to nove
it into the inactive zone than to just buy a new
hard drive, which will cost you not hing.

JUDGE ROSENTHAL: Does that mean you can't
delete it, even if you wanted to?

MR KLEYSTEUBER: No, it doesn't mean that.
And certainly | think that conputer progranmers

wi Il always know people will want to erase things.

file:///C|/FEB/0212rule.txt (188 of 254) [3/2/05 3:01:32 PM]



file://IC|/FEB/0212rul e.txt

189
But it neans that--it explains, for exanple, the
energence of prograns |ike scrubbing prograns that
erase your hard drive because you know that your
hard drive is so big. There is stuff left on there
fromeons ago that just hasn't been overwitten yet
because you don't need that space yet.

JUDGE SCHEI NDLIN:  But the one thing that would
remain, even in the new world that you just
descri bed, would be a disaster recovery back-up
systemin case there was a conplete crash or a--

MR KLEYSTEUBER: But even the disaster
recovery system-I1'1l tell a personal anecdote
here, even though |I'm agai nst anecdotes. | have a
server at honme, and the way | do di saster recovery
is | just keep an entire copy hard drive. | have a
back-up drive, a tape drive which | no | onger use.
And | use the phrase in ny coments that back-up
tapes may sonme day be |ike m neographs. You know,
it's a very slow systemthat doesn't work very
wel | .

JUDGE SCHEI NDLIN:  But |I'mnot talking about

the way to do it, but there will be a disaster

file:///C|/FEB/0212rule.txt (189 of 254) [3/2/05 3:01:32 PM]



file://IC|/FEB/0212rul e.txt

190
recovery system

MR, KLEYSTEUBER: | think so. But the way to
do it may, in fact, be so anal ogous to the routine
operations that to talk about it as disaster
recovery and assune that disaster recovery neans
cost doesn't equate. |I'mjust going to copy over
an image of yesterday's things to get disaster
recovery.

MR CICERO I1'd like to follow up on that for
just a nmonent, if | may. Because your comments
toward the end of your paper tied in with a couple
of questions here. W have heard over and
over--and your conments about Googl e searches, et
cetera

We have heard over and over here that the
problemw th back-up tapes is that there is no way
to go in and find a particular subject. That
they're not organi zed the way other things are and
so on. Everything is just copied. You're
suggesting and | ask that isn't conceivable that in
a few years, or maybe less time, there will be a

way to search all those things routinely?
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MR, KLEYSTEUBER: | think that's not--

MR. CICERO That Google or sonebody will cone
up with a way where if you want to know about
sal esman Joe Sax's activities, they'll be able to
go into all these back-up tapes, or whatever they
are, the back-up storage devices, and they'll find
it?

MR KLEYSTEUBER: And this ties in also to the
question of |egacy and 26(b)(2).

PROFESSOR MARCUS: Can | --

MR KLEYSTEUBER. Go ahead. |'msorry.

PROFESSOR MARCUS: Is it possible that using
terns that you mght think coul d becone passe soon
woul d have a benefit because as they becone passe,
they are replaced by a world in which nobody has to
worry about that anynore, and you' ve conveyed
exactly the nessage you want to convey about the
old stuff that may still be Iying around? Unless
Frank Cicero is right that it will becone sonehow
searchable. So if your new world is coming, naybe
that sinply supplants the note in a desirable way?

MR, KLEYSTEUBER. | don't want to tread on ny
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friend M. Tannenbaum s feet because this is the
whol e focus of his coments. But if you choose
words that protect a certain interest, right now,
you are, in fact, freezing the status quo. And
conpani es that want to keep certain kinds of data
i naccessible to plaintiffs will preserve the idea
of a back-up system and disaster recovery in the
old frame of mind precisely because they can then
say, "Ch, but we don't really have access to it.
It's kind of too expensive."

JUDGE KEI SLER:  You read our note, don't you,
as, in the word's of your testinony, "permanently
| abel i ng these scenari os disaster recovery"?

MR, KLEYSTEUBER: At |east until the next
revision.

JUDGE KEI SLER:  Until the next revision. Wll,
permanently while this is in effect as unreasonably
accessible. And |'ve heard that reading from ot her
peopl e, colleagues of mine, too, and it's not ny
reading. And |'mjust wondering whether we sinply
need to add anot her sentence to clarify.

The way | read a sentence |ike "sone
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informati on may be stored solely for disaster
recovery purposes and be expensive and difficult to
use for other purposes” is not to say that all
informati on stored for disaster recovery purposes
is necessarily expensive and difficult to use for
ot her purposes, but rather there is a--at least a
subset of that information. And with respect to
that information, the | abel "reasonably accessi bl e"
woul d not apply, but that there could be other
di saster recovery information.

The other way, |'mjust wondering would it be
sufficient, do you think, to clear up--assuning
that that's a consensus view of the committee that
that's what we're trying to say--to add a sentence
or two that just says we're not saying that these
categories are forever, or even today, in all
i nstances not accessi bl e?

MR. KLEYSTEUBER: In ny view, that would be a
significant inprovenent, but | personally stil
take the use of the term "reasonably inaccessible"
as too easy of a label to grab onto. | think the

work that's being done in Rule 26(b) is in the
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bal ancing test--(b)(2). And that is what really
needs to be focused on

And when you add a termfollowing it, |ike
reasonably inaccessible, that people can grab onto
and say, "Well, that's really what it's trying to
say. |It's not trying to say balancing test. It's
trying to say reasonably inaccessible,” that that's
where the focus is going to be.

And the work that you really want to be done is
you want the judges to bal ance the costs with the
potential benefits.

JUDGE ROSENTHAL: And | think that one way, as
we've said, to look at our effort is to make those
proportionality factors clearer and nore effective
applied to this stuff, which, | take from your
comments, we will not be referring to as di scovery
in a short period. We will be referring to it as
Googl i ng?

MR KLEYSTEUBER: Weéll, | think Google m ght
take unbrage at that.

JUDGE ROSENTHAL: They might like it. It wll

be i ke Kl eenex.
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MR, KLEYSTEUBER: It might dilute their trade
nare.
JUDGE HAGY: If | may, | think we ought--not
just this time, but a lot of us have been using the

word "not reasonably inaccessible,” which is not a
termwe use. And just for the record, what we're
really--1 think when the record says that, what
we're really trying to say is not reasonably
accessible. That's what the statute, the proposed
statute--

MR, KLEYSTEUBER: Reasonably inaccessible or
not .

JUDGE HAGY: Reasonably inaccessible is a
difficult concept.

MR. KLEYSTEUBER: And |I'm | ooki ng back, and

have "unreasonably accessible,” which is conpletely
wWr ong.

1"l just nake one nore conment because | know
I"mrunning lowon tine. |It's about Rule 37, and
think that the notive behind the suggested

anendnent, as | take it, is very worthwhile, which

is to point out to judges that there is some stuff
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that goes on behind the scenes that causes
sonmetines sone data to be |ost.

But | think that crafting the safe harbor
provision, as it's witten at |least, is dangerous
partly because it really creates a big | oophole for
peopl e to wal k through.

And 1'Il just tell you that if | were sued and
the newrules were in effect, | would quickly go to
my conmputer and set ny data retention policy on ny
I nternet Explorer cache to be one day on the
hi story, 50 kil obytes of retention of cached files,
and then 1'd quickly run nmy hard drive scrubbing
program-if | had sonething to hide

JUDGE ROSENTHAL: |f you did that the day after
you were sued, you'd be in a world of trouble.

MR KLEYSTEUBER: Yes. dearly--

[ Laught er.]

JUDGE ROSENTHAL: Even under the proposed
rul es.

MR KLEYSTEUBER: The way |I'mtelling it is to
make it clearly manifest that it would be a bad

faith activity. But the way the proposed rules are
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witten, at least | could nake a pl ausi bl e argunent
that | amanticipating needing lots of hard drive
space for my litigation, and you know, these are
things that woul d have been del eted anyway. |'m
just nmaking sure that | have lots of free space.

JUDGE HAGY: How do you argue in a jail cell?

[ Laughter.]

JUDGE ROSENTHAL: Keep up with your |aw schoo
friends.

JUDGE HAGY: Study a little nore

MR KLEYSTEUBER: | guess what | just want to
say about that rule is that if you are going to
make that anmendnent, | would really highlight the
idea of intent. And | try to nake a practica
di stinction between del eting and erasing. FErasing
being the automatic thing that's overwiting, and
del eting being the intentional thing.

But changing any kind of data retention policy
in any way after the point of lawsuit is, in fact,
del eting, and perhaps an addition to the note to
that effect or some other way of bringing that to

j udges' attention would be hel pful
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JUDGE ROSENTHAL: You actually raise an
i nteresting point, which has been brought hone to
me in various conversations |I've had, which is that
many conpani es, we have been told, do not have
adequate routine retention and destruction
policies, particularly with respect to their
el ectronic information.

But if they tend to be conpani es that have some
|l awsuits that they have already faced or if they
are on notice of pending litigation, they are nobst
reluctant to then change any aspect of their
retention policy or their destruction policy
because they are on notice of litigation. So
they're in sort of a paralyzed situation, which is
not good for anybody.

MR, KLEYSTEUBER: | think they could still ask
the judge for permnission to change, given sone
reasonabl e necessity that had arisen in their
regul ar course of business.

JUDGE ROSENTHAL: | think they hope not to be
aski ng the judge for anything.

MR KLEYSTEUBER: All right.
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JUDGE ROSENTHAL: Any ot her questions?

[ No response. ]

JUDGE ROSENTHAL: Thank you very much, sir.

MR KLEYSTEUBER: Thank you

JUDGE RCSENTHAL: M. Heidler?

MR HEIDLER:  Your Honor and menbers of the
committee, thank you for the opportunity to testify
this afternoon, | see it already is.

I"d like to start out by briefly describing
what | hope to bring to this process. Because
see this as an incredi bly conplex process because
it deals with two conplex fields--the field of |aw
and the field of technology. And | can only
i magi ne the enornous | egal expertise that has gone
into this process. And as someone who has spent
several years as a professional technol ogy
consul tant and project manager, | hope that | can
bring a lot of technical expertise to this process
that m ght otherw se be under represented.

So, with that goal in mnd, 1'd like to coment
specifically on the proposed anendnents to Rul es

26(b)(2) and 34(b). Overall, | like the proposed
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anmendnent to Rule 26(b)(2) because | think it's
necessary to bal ance the interests of requesting
and responding parties. |In particular, as soneone
who has consulted on large and snall technol ogy
projects, | knowthat it can be nore difficult to
access data that nust be restored or to access data
that relies on obsol ete systens.

JUDGE SCHEI NDLIN: Let nme ask you about your
topi ¢ heading on page 2. You say the reasonably
accessi ble standard is necessary for electronic
di scovery because unlike paper docunents,
el ectronic data rmust be restored, and the
t echnol ogi es upon which it depends can becone
obsol et e.

So woul d your great divide between Tier 1 and
Tier 2 be the necessity of restoration or the
bringi ng back an obsol ete systemso that it's now
usabl e? Wuld that be the real divide?

MR HEIDLER: The way | see this divide is
there's a placeholder in the rule itself, and it
stands for what's in the notes. The note nentions

many factors that can lead to data bei ng not
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reasonably accessible. Two of themthat | have
specific qualifications to address are restoration
and obsol escence because |'ve dealt with that in my
pr of essi onal experience.

JUDGE SCHEI NDLIN:  But the others would just be
cost and burden, which we've discussed a lot in the
day and a half we've been sitting here, wouldn't
they be? This is what nmakes it really unique to
e-di scovery as opposed to paper?

MR HEIDLER That is correct.

JUDGE SCHEI NDLIN:  You do agree with that?

MR HEIDLER: And in fact, | would boi
everything down to cost. Even burden is just a
neasure of time, as | see it. And time is a
measure of cost as well.

JUDGE SCHEI NDLIN:  Right. This distinguishes
electronic material from paper, this idea of
restoration?

MR, HEIDLER: Precisely.

JUDGE SCHEI NDLIN:  Right. Okay.

MR HEIDLER: So these are factors that are

unique to electronic data that do not present
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thensel ves in the paper world.

JUDGE SCHEI NDLIN:  Right. Okay.

MR. HEIDLER So | feel particularly qualified
to address these concepts of data restoration, data
obsol escence. As part of ny professional career
prior to beginning | aw school, | was charged with
witing proposals for technol ogy projects. And
know that in drafting a proposal and estinating the
cost for a project, | would require nore tine and
nore noney for a project that required restoring
data or accessing data that was needed to be
restored into an obsol ete system

JUDGE SCHEINDLIN. Can | interrupt with just a
question because | don't understand? How do you
bring obsol ete data back? Does it mean witing a
progran? 1|s that what it generally neans?

MR. HEIDLER: Wen | say obsolete data, | nean
| egacy data. Data that's based on an obsol ete
system

JUDGE SCHEI NDLIN: | know. So how do you bring
it back, in a word? Not a whole--

MR HEIDLER: Okay. A |large system would have
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data backed up fromits database. And whenever
t hat database becones obsol ete, whenever the
hardware and the operating system becone obsol ete
and becone repl aced by newer versions and newer
nodel s, it becones nore difficult to access that
data in the old environment.

JUDGE SCHEI NDLIN:  And you do it by?

MR, HEIDLER: You would do it by reconstructing
the ol d environnent.

JUDGE SCHEI NDLIN:  Ckay. That's what | needed.

MR. HEIDLER: There are several ways that one
could do this. [If--depending on how the data is
arranged in the database, if the database has an
intuitive arrangenent, if the itens in the database
are well nanmed and not too conplex, then this could
be done by querying the database directly, as
someone previously nentioned.

If the database is conplex, if the software
application that uses the database perforns
specific calculations on the data or provi des sone
reporting functionality, then the responding party

could need to reconstruct that environnent in order
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to access the data.

JUDGE SCHEI NDLI N:  That was hel pful. Thank
you.

MR HEIDLER: You're welcone. And in ny
coments, | describe how this process of restoring
data into a systemcould cause a small to
medi um si zed organi zation to spend over $65, 000.
And | used the nethodol ogy that |'ve used to
estimate a project of this scope to do that. And
that estinmation does not include the cost to
restore data fromtape. So that--

JUDGE ROSENTHAL: [I'msorry. | didn't nean to
interrupt you. | wanted to pick up on the answer
that you gave just a minute ago. Reconstructing
data from a database that is designed to nmeet a
certain functionality, reconstructing it so that it
can provide other information that m ght be
responsive in litigation, is that reconstruction
function that you're discussing--is that a function
applied to what we have been thinking of as active
dat a?

MR HEIDLER: This is data that woul d have been
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previously taken offline.

JUDGE ROSENTHAL: Okay. All right. Thank you

MR HEIDLER:  You're welcome. And so--

JUDGE ROSENTHAL: Wait. 1've got to ask one
nmore question. |'msorry.

MR HEIDLER: Pl ease.

JUDGE ROSENTHAL: On these conpl ex dat abases,
trying to understand how they operate and the
limtations of themin discovery, if that database
had not previously been taken offline--if it was
still online--would there be any forensic type
of --conputer forensic type of work or any other
cost or burden to the producing party to provide it
in the--well, in order to--to understand what it
said, exanmine it, and to produce it?

MR, HEIDLER: There are nultiple conponents
that go into these | arge business systens. One of
themis the database. Sonetines the database on
its own could supply the data, and it would
probably need to be formatted, unless the
requesting party were willing to take the data as

it was with sone kind of privilege agreenent.

file:///C|/FEB/0212rule.txt (205 of 254) [3/2/05 3:01:32 PM]



file://IC|/FEB/0212rul e.txt

206

JUDGE ROSENTHAL: That's just a formatting
problem And | want to understand, just doesn't
mean it's trivial perhaps, but it is a problem of
formatting rather than restoring or reconstructing?

MR HEIDLER: One problemwould be formatting
In other cases and with other databases |'ve used,
and | could describe all of the technica
term nology to explain why this could be, but |
don't think it would be particularly useful. But
in some cases, it's just not practical to obtain
data directly froma database. The database is
poorly designed. Sone conmercial databases on
whi ch |1've worked don't follow the normalization
patterns that are required for responsible and
pr of essi onal dat abase devel opnent.

And in those cases, it would be particularly
burdensone to access the data directly fromthe
dat abase. A responding party would need to go
through another step to either wite software or to
i npl erent the software that was designed originally
to access the database in order to get to the data.

JUDGE ROSENTHAL: Wuld it be consistent with
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the divide of 26(b)(2) to think of that as not
reasonably accessi bl e?

MR. HEIDLER | think it depends on the issue,
on the ampunt in controversy, on the resources of
the parties. Utimtely, it's sonmething that |
think should be left to the discretion of a judge.
However, | think putting these factors in the
comrent and in the note woul d be hel pful in that
process.

JUDGE ROSENTHAL: Thank you. Go ahead, please.
I'"msorry.

MR. HEIDLER: So in ny comments, | describe
how, without the need to restore data fromtape,
just restoring data to an application environnent
could cost a snmall to nediumsized organization
over $65,000. Now were that technol ogy obsol ete,
then the cost would be nmuch nore variable. But it
coul d exceed $100, 000 just to get data to the point
where it is accessible.

And | don't say all of this to suggest that it
will be the normor it will be typical in

litigation, but rather, | think when all of these
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factors line up for a party and a party needs to
reconstruct an application that requires expensive
software |icenses or conplex software, it could
| ead the party to pay upwards of over $100,000 to
access data or to nake it accessible to them

And finally, I'd like to comrent on the
proposed anmendnent to Rule 34(b) as well. As |
read the proposed anendnent to that rule, it might
all ow a responding party to produce data in a
cunbersonme format because the rul e does not require
the requesting party to specify a data format. So
if the requesting party does not specify a data
format, then the responding party may produce the
data in a formin which it is already naintained

And not knowi ng--and not having the know edge
about litigation that all of you do, ny concern
woul d be that a responding party or sonmeone who is
anticipating litigation would store data in
multiple formats, one of which they know woul d be
burdensone, so they could supply that format in
litigation.

So the suggestion that | include in ny conment
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woul d be to require the requesting party to specify
at | east one data fornat, based on a conversation
in discovery conference. So the parties would
agree on that ahead of tine.

JUDGE ROSENTHAL: Hal f our civil dockets in
many jurisdictions are pro se. It mght not be
reasonabl e to expect--to require a pro se litigant
to specify the electronic format in which it wants
information to be provided. That's part of the
concern. Because we have to wite these rules for
all cases.

MR HEIDLER: That makes sense. O herw se,
those were all of the commrents that | had. |1'd
like to thank you for the opportunity to
participate in the process. You have ny coments,
and if you have any questions on them 1|'d be glad
to answer them

JUDGE ROSENTHAL: Thank you very rmnuch.

M. Shepard?

MR SHEPARD: Your Honors, nenbers of the
committee, thank you. |1'mgrateful for Judge

Rosent hal having conme to speak at our school and
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al so for the opportunity to |l earn nore and think
nore about these issues. As |aw students, we're
com ng very new to a |ongstandi ng and fascinating
di scussion, and it's an honor to be able to add our
voi ces to those who have al ready spoken today.

I would like to briefly touch on the proposed
reasonabl e accessibility standard. | was
interested to hear that the coments earlier today
drew a real distinction between this proposed
standard and the procedure through which it would
be applied. A lot of the testinony would begin by
speaking first about the standard and then talking
about a distinct question about the increase in
nmotion practice or the two-tiered system of review
in the proposed changes to 26(b)(2).

It seened to ne that the question, which was
wel | phrased by Professor Ball earlier this
mor ni ng, whether or not a reasonabl e accessibility
st andar d- -

[ Laught er.]

JUDGE ROSENTHAL: We're | aughing because you

pronoted him
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MR, SHEPARD:. From our point of view, everyone
here is a professor.

[ Laught er.]

JUDGE ROSENTHAL: Good coneback. That's good

MR. SHEPARD: It seens to ne that his question,
whet her or not the reasonably accessible standard
makes it easier for a court to reach the rel evant
informati on and to nmake the right decision depends
on the procedure in which that standard is applied.

I'n the Zubul ake case, Judge Schei ndlin enpl oyed
the reasonabl e accessibility standard in the
context of the defendant corporation's 26(c) notion
for a protective order. And the standard there
seenmed to be a useful shorthand. It allowed Judge
Scheindlin to say, well, we don't need to consider
the notion to shift costs relevant to these
requests because everybody knows that these
requests are for active information, are for
optical disks. It's just sinply so easy to get
that tal king about the cost doesn't make sense in
this context.

The advant ages of the reasonabl e accessibility
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standard in the Rule 26(c) context would be to keep
the conversation not necessarily on the type of
technol ogy used, but on the cost that would occur
if the defendant or that the responding party,
rather, would incur in accessing the data.

It woul d al so make nmore sense in this context
because the responding party is going to be nore
famliar with the storage systemand will also help
to reduce the nmotion practice. Because in this
context, the responding party will be making both
argunents at once, both that the data is not
reasonably accessible and that it poses an undue
burden or expense, which is the concern under 26(c)
protective notion.

And finally, it |ooks different in the 26(c)
context rather than 26(b)(2) context because, in
the 26(c) context, the true cost of making an error
is lower. |If coming fromthe side of naking a
nmotion for a protective order, if the court gets it
wong, so to speak, and calls sonething
i naccessi bl e when it really should be considered

reasonably accessible, there still will be further
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opportunity to access this data if the responding
corporation or if the responding party isn't able
to nmake the further showing that, all right, even
if it is reasonably inaccessible, it also causes us
too much of an undue burden in order to access it.

I'"d also like to touch briefly on the Rule
26(f) conference. It seens that everybody who has
spoken here today agrees that this is a really good
idea. | suggest only a minor addition to this
rule. And that would be to bring in the technica
experts as early as possible.

I know Judge Rosenthal earlier nade nention of
the New Jersey District rule, which requires
| awyers to confer with their clients on these
techni cal issues before attending the 26(f)
conference. This seenms an excellent idea that
could al so perhaps be integrated into the notes
publi shed by this conmttee because this is an area
in which, I"'msure, we're all famliar.

There is a great potential for people not to
know what they don't know. |It's easy to feel that

you're famliar with the system because you' ve
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worked with something simlar to it or you' ve dealt
with sonmething like that in the past. And yet when
it comes down to a specific question that you
hadn't antici pated before, you find too late after
the fact that you really should have tal ked with
the expert beforehand.

Finally, I would like to echo M. Kurt's
concern earlier today with the phrase
"electronically stored information." He suggested
"digitally stored information." But |'m concerned
that the word "information" mght prove to be a
little under inclusive over the long term

This is a concern that mght not arise in the
next 2, 3 years, perhaps 10 years down the road.

But | would suggest using the word "data" rather
than "information." Wen fol ks hear "information,"
they tend to think of sonething that was created by
a human user, sonething that is understandable
by--has been created by a hunman being that refers
to sone underlying fact.

More and nore, conputers thenselves are

generating data that doesn't look like an e-mail or
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a note that sonebody wote to sonebody else. It
| ooks like--well, to use M. Kurt's example, it
| ooks like a blood sugar nonitor and the | evels of
bl ood sugar that a patient was having.

The exanples that came to ny mind and that Rudy
tal ked about earlier were caches of saved Wb pages
that peopl e have visited, cookies that have been
pl aced on the conputer. And we can inegine as the
sof tware becomes nore and nore powerful, for
conputers to interact with their users, computers
thenselves will be generating nore and nore
informati on automatically w thout people
under st andi ng what's goi ng on.

It's inmportant that the word "data" be included
so that all of that information renains
di scoverabl e.

JUDGE ROSENTHAL: Are there any questions?

JUDGE WALKER:  May [ ?

JUDGE ROSENTHAL: Certainly.

JUDGE WALKER: W thin this scope of Kkinds of
informati on that conmputers are generating, and

following up on the earlier reference to the Google
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paradi gm so to speak, there is also a, is there
not, a dictionary or index type of data that these
computers are generating, which in itself becones
an i ndependentl|y searchabl e vehicle of sorts, which
may even provi de a neasure of insurance agai nst
pur poseful del etions?

Wuld that be a fair thing to add to your
coment about the use of the word "data" as
comput er - generated i nformati on?

MR SHEPARD: Yes, Your Honor, | think it
woul d. And when you speak of the indexing feature
that many conmputers are capable of, it also rem nds
me of what some peopl e have been cal ling netadata.

JUDGE WALKER:  Yes.

MR. SHEPARD: Which refers to the logs the
conmput er keeps of who sees a file and at what tine.
And this can occur, as Your Honor points out,
wi t hout the user of that file even understanding
what's goi ng on.

JUDGE WALKER:  And not even know ng how to
delete it.

MR, SHEPARD:. And not even know ng how to
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delete it. And so, it can provide soneone earlier
said electronic footprints or fingerprints that
show when peopl e have accessed it. | think the
rul es should make clear that that, too, will remain
di scoverabl e.

JUDGE ROSENTHAL: Thank you very rmuch.

MR, SHEPARD: Thank you for the opportunity.

JUDGE ROSENTHAL: M. Masters, do you have data
for us or information for us?

[ Laughter.]

MR. MASTERS: Your Honors, nenbers of the
committee, thank you for allowing me to be here.
will be as brief as possible. And ny conments
i ncluded the obligatory notes on 26(b)(2), but I
think a lot of what |'ve said have been echoed by
my colleagues, and I'd like to focus on Rule 34(b),
which M. Heidler talked about a little bit. But
I"d like to go nore in depth.

I'"ve been involved professionally with
conmputers for over 12 years. And as a |learning
| awyer and, hopefully, practicing |lawer in the

future, | read these amendnents as giving ne the
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ability to bury data in the future with 34(b) as
witten. And | think it's really a matter of
clarification nore than anything el se.

In my comments, | highlighted three different
scenarios where | felt that the rule did not
adequately address. | have an "expensive to read"
scenari o, where data--so 34(b) providing the
opportunity to either have data in its originally
stored format or in an electronically searchabl e
format, which, to ne, does not adequately explain
what el ectronically searchable actually means in
the rul es.

But to start with the expensive to read
scenario, | give an exanple of the Oracle database,
but | believe in the--there's another exanple in
there. |Is it Zubul ake or Zubul ake?

JUDGE SCHEI NDLI N Zubul ake.

MR. MASTERS: Zubul ake. Thank you.

JUDCGE SCHEINDLIN:  So Ms. Zubul ake informs me.

MR. MASTERS: In that case, | believe data was
requested in HP Open Mail format, and | have no

idea what that is. But | nean, if | were told I
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was getting data in an HP Open Mail format, | would
be fairly concerned that | would have to buy
somet hi ng expensive to read it.

Even today in | aw school, part time | work for
a conpany, and largely what | do is take |egacy
data and convert it to a standard database fornmat.
So | deal with |egacy data all the tinme. And
deal with a ot of expensive to read data.

So being able to produce data in its currently
stored format or its originally stored format does
concern ne, if that's allowed, especially if you
have these pro se attorneys who aren't requesting a
format of data. |If only one fornmat of data is
required, and they're allowed to produce--and the
producing party is allowed to produce a very
expensive to read data, is that sonething that--

JUDGE SCHEI NDLIN:  So who shoul d pay the cost
of converting it to a usable format? Should it be
the producing party that takes the | egacy data,
converts it with what you need--

MR. MASTERS: Assuming that the data is online,

assuning there aren't costs in retrieving the data,
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|--for exanple, let's take HP Qpen Mail. |I'm
positive that there's a way to export that to text,
and that would presumably be electronically
searchable. But the rule, as it stands, if I'mthe
attorney for UBS Warburg and | produce in an HP
Qpen Mail, that's it. That's all 1've got to do.

JUDGE SCHEI NDLIN:  But I'mstill saying the
only question is cost, right? 1Isn't there a cost
to you, as the producing party, to convert that to
a nore usable format?

MR MASTERS: One, | think it's an extrenely
m nimal cost in this circunstance.

JUDCE SCHEINDLIN:  Then it's nminimal for the
receiving party, too.

MR. MASTERS: Well, not if HP Open Mail is
extrenely expensive to buy. |In other words--

JUDGE SCHEI NDLIN:  No. Let me just follow up.
So you' re assuming the producing party still has
the software. For them it would be a trivial
cost. But for the receiving party, it would be an
expensi ve itenf

MR MASTERS: Right. And | think that's a safe

file:///C|/FEB/0212rule.txt (220 of 254) [3/2/05 3:01:32 PM]



file://IC|/FEB/0212rul e.txt

assunption. Because if you own HP Cpen Mail, it
has the opportunity to export it to text.

JUDGE SCHEI NDLIN: | see.

MR, MASTERS: But if you don't have HP Open
Mail, you can't read HP Open Mail.

JUDGE SCHEINDLIN:  So it would be equally
burdensone. That's a different case. But if it
woul d be i nexpensive for the producing party, they
ought to produce it in a readable format or usable
format ?

MR MASTERS: Yes. Absolutely.

JUDGE SCHEI NDLI N:  Thank you.

MR, MASTERS: So that's the expensive to read
scenario. The sort-of-searchable scenario
addresses what | believe is a confusion with--or at
| east a |l ack of thorough expl anati on about what
"searchable" is nmeant to mean. |f | amgiven a PDF
file that has--so a PDF file can have either text
data init, or it can have inmage data init. |If
I"'mgiven a PDF file with inage data in it, is that
sear chabl e?

If I'"'ma producing party, aml allowed to,
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let's say--and | have done this as part of ny job.
We have had text data that we have reproduced as
i mge data so that it would be | ess easy for our
conpetitors to copy it and use it. | nean, this is
sonmet hing that we do just in the normal course of
business, and | don't see why it wouldn't happen in
the | egal world.

JUDGE SCHEI NDLIN: | have anot her question, but
it's sinply based on my ignorance and your
know edge. Is that inmage file searchable or not?
| nean, you answer your own question. | don't know
t he answer.

MR, MASTERS: | nean, it's--so what do we nean
by searchable? If | want to find a word init, |
can't.

JUDGE SCHEI NDLIN:  You can't?

MR. MASTERS: | can't. Unless we assume that |
can export the imge somewhere and run it through
an optical character recognition software to then
give nme text. But then that's probably going to be
an--1 nean, optical character recognition is shady,

and especially if when |I'm generating these inmages,
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| blur themor | nmake them harder to read.

JUDGE SCHEI NDLIN:  But then the problemisn't
in the word "searchable.” W're okay saying in a
searchable format. That's just not a searchable
format.

MR. MASTERS: Right. But the notes and the
rule don't nmake explicit what searchabl e neans
because a |l ot of the notes concerning the rule talk
about the equivalent in the hard copy world. So
within a hard copy world, a docunent is searchabl e
by | ooking over it and reading the words and ki nd
of scanning it. | nean, that's searchable to sone
degr ee.

JUDGE SCHEI NDLIN:  El ectronically searchabl e?
Does that help any?

MR, MASTERS: | think it does. | nean, | have
sonme suggestions in here as well. Yes, | believe
actually use the term"electronically searchable.”

JUDGE SCHEI NDLIN:  GCkay. All right.

MR MASTERS: You used the term"electronically
searchable"” as well. That's in the rule. So as

long as the note--that's already there.
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JUDGE SCHEI NDLIN:  Onh, we did use it.

MR MASTERS: So as long as the notes explain
that. And to give an example, | would say there
needs to be some way of searching for if it's text
data, if you want to search for characters within
the data using some, you know, reasonable comon
pr ogr am

JUDGE SCHEI NDLI N:  Ckay.

MR MASTERS: And the third--the third
scenario, which | think is the nost devious, but
al so kind of where the world is going with digita
ri ghts nanagenment, is a situation where you instead
of producing data in a docunent format, in a file
format, you produce data in a programformat. You
wap it up in a program That limts your ability
to do it.

So, in other words, | could--if | were asked to
produce 100,000 e-mails, | could give you a program
that had those encrypted in the program and woul d
all ow you to read, say, each e-mail. You could
search, say, each e-mmil. But you couldn't search

the whole e-nmails. You have to go to each e-nail

file:///C|/FEB/0212rule.txt (224 of 254) [3/2/05 3:01:33 PM]



file://IC|/FEB/0212rul e.txt

225

and search within each e-nmail

And then | could also make it scroll so you
couldn't actually kind of read it at your own rate.
I can nmake it scroll one line every 30 seconds,
every mnute.

JUDGE SCHEI NDLIN:  And your | anguage suggestion
to prevent people fromplaying that gane woul d be?

MR. MASTERS: To say you want a file fornmat.
You want a file. Sorry. So it's not just
el ectronically searchable form Electronically
searchable file format is what | was saying.

JUDGE SCHEI NDLIN:  Yes. How are these hundreds
of thousands of |awyers going to know what the heck

t hat neans?

MR, MASTERS: Well, | think the notes could
al so solve this problemas well. Explain
specifically you don't want this scenario. | nean,

my main concern is the scenario, not so much--I
mean, |'msure ny words are not nearly as good as,
you know, the conmittee's thinking about this stuff
for ages, and | don't know t he peopl e who are going

to be applying it. So--
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JUDGE SCHEI NDLIN:  No. | nust say, personally,
I found your coments on nunbered page 3 to 7 to be
critically inportant. So I, for one, enjoyed
readi ng them

MR MASTERS: Thank you

And | nean, those were nmy main concerns with
the rule. The other--those were the three
scenari os.

The only other piece of 34(b) that | was
slightly concerned with was this one file format.
There is also an inplication in the rule that
parties are only going to store--there is only one
original file format, and | find that not to be
true in ny business. People store data in |ots of
different formats.

JUDGE ROSENTHAL: We've had several people
suggest that we need to nake those plural

MR. MASTERS: So ny suggestion on that was just
saying a party needs to only supply one readabl e
format, say, by the other party. But, again, if
you're going to supply a format that's really

difficult to read, you know, you should probably
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have to supply another one.

JUDGE SCHEINDLIN: It also wouldn't be one
format for different types of data, right? It
m ght be a different format for a database than it
woul d be for word processing?

MR. MASTERS: Absolutely. Absolutely. And
that raises the point--1 don't know what the ful
scope of the committee notes are usually. But it
woul d very interesting for ne to see exanpl es
like--so | deal with getting databases every day,
di fferent databases, and we al ways ask for themto
be in some kind of ASCII format. So it just means
readabl e bare text. And that's what we ask from
all of our sources, and that's what we get.

And that sort of explication in the commttee
notes, | think, would be really hel pful, especially
when you're tal king about an el ectronically
searchable form The conmittee probably--

JUDGE SCHEI NDLIN:  Can | ask one questi on,
though? Are we going to get outdated? Because
we' ve been hearing all day that if we put things

down like ASCII format, in two years, sonebody wll
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say "mmeograph.” | mean, is that going to |last?

MR. MASTERS: Well, | nmean, |'mnot going to
prognosti cate here, but we've been using the term
"ASCI 1" since for, you know, 40 years.

JUDGE SCHEI NDLIN: | know, but next year--

JUDGE ROSENTHAL: For how nmany years?

MR. MASTERS: Forty, |1'd say.

JUDGE SCHEI NDLI N:  True.

MR G RARD: |Is there a generic way of
descri bi ng- -

JUDGE SCHEI NDLIN:  True, but what |'mworried
about is next year is the end of ASCII| format.

MR, MASTERS: | would--I nean, all ASCI| neans
is bare text. And | think that if you have data
which is text, you know, you' ve got a letter,
you've got fields in a database that are text or
numbers or whatever, that sentinent of just wanting
t he- -

JUDCGE SCHEI NDLIN:  You don't think ASCII format
will be outdated is the short answer.

MR MASTERS: | don't think so. No. | don't

think ASCIl format will be outdated. 1t's been
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along a long tine.

JUDGE HAGY: Rule 34 starts with "unless the
court otherwi se orders.” Don't you think that
peopl e woul d be concerned about giving unusable
formats to pro se litigants or others and then be
drawn back in front of the court and have to
explain it?

MR. MASTERS: | woul d hope so.

JUDGE HAGY: | nean, it really does work that
way, generally.

MR. MASTERS: | nean, | would certainly hope
so. | mean, again, I'mcomng to this, you know,
fairly new. But when | read it and | come fromny
tech background, | amjust instantly worried
that--1 guess from ny perspective, yes, | would
certainly hope that was the case. But wouldn't it
be worth having the commttee specify in notes
exactly what it nmeans by these terms, just in the
odd instance this woul d happen? You know, while
you're at this draft stage.

JUDGE HAGY: But then we'd take away your job.

So your job, you're not a techie guy anynore. Your
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job will be to advise the techies, "That's the nobst
ridiculous formof production |I've ever seen.

We'll get hammered." And then you get paid big
bucks.

MR. MASTERS:. | appreciate your concern. So |
just--

JUDGE SCHEI NDLIN:  So can | just back up one
nmore second to file format? |s that going to date
us, too, or is that one that will also last?

MR, MASTERS: | think it would. | think that
the--there is certainly a distinction between an
application and a file. O a docunment or something
like that. | nean, | don't think that those terns
are going away either. | nean, there is a
fundanment al difference.

JUDGE SCHEI NDLIN:  Okay. Thank you. That's
all 1 needed. Thank you.

JUDGE ROSENTHAL: Professor Marcus?

PROFESSOR MARCUS: You woul d say a docunent is
sonething different fromthese other things you' ve
been tal ki ng about ?

MR MASTERS: No, | would say a file and a
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docunent, in ny mind, are essentially the sane
t hi ng.

PROFESSOR MARCUS: The reason |'masking is
that Rule 34(a), as proposed to be rewitten, would
di stinguish between electronically stored
informati on or data, or whatever that phrase is,
and docurent. Would you be nore confortabl e just
calling everything in the world a docunent, or
woul d it nmake nore sense to have an alternative
desi gnation?

MR MASTERS: For el ectronic document or
electronic files?

PROFESSOR MARCUS: Yes. Applications, all
those things you just nentioned.

MR. MASTERS: | honestly don't know. | nean,
don't think I have enough know edge to give you a
good answer to the question. | do think that
there's a reason why this committee is nmeeting to
tal k and pronul gating specifically e-discovery
rules. There nust be some reason for naking a
di stinction between the hard copy and the

el ectronic stuff.
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And so, sinply fromny beliefs on 34(b), |
woul d say that, you know, if you're talking about
electronic stuff here, you want to at |east make a
di stinction between electronic files and el ectronic
appl i cations because that addresses that one
scenario. But | don't know in the context of
34(a).

And then, quickly, sone of the conments raised
today | wanted to touch on briefly. 1In terms of
why you m ght want to restore Thursday's back-up
when you have Friday's back-up--1 do this all the
time. This is very common when you've got
dat abases. Sonebody makes a mistake in a database,
you don't catch it for a couple of days.

So | just wanted to bring in a real-world
exanpl e where you, as a business, we--1 keep on one
of our servers, keep 50 days' worth of back-ups
that are full back-ups. And we sonetinmes will have
to go back and find the one that was right before
when we screwed up.

JUDGE ROSENTHAL: You're tal king about business

reasons, not for litigation purposes?
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MR. MASTERS: Exactly. Right. 1It's purely
busi ness reasons.

In terms of howretrievable is deleted data, mny
experience, actually, is that deleted data is
harder to retrieve than it has been represented
this morning. GCenerally speaking, what happens is
your file is spread across on chunks all across
your hard drive. Wen it's deleted, sinply the
reference to those chunks in the file table is
renoved. And, you know, those chunks coul d be
overwitten. It night not be.

It may be that you' ve got an enornous hard
drive. GCenerally speaking, people tend to expand
to the size of their hard drives. And because that
file could be spread out all over the system there
is a decent chance that some of the chunks are
going to be witten over

So if you delete a file fromyour hard drive,
yes, imedi ately thereafter the entire thing is
retrievable. But as tine goes on, it beconmes nuch
less likely that you'll be able to find any of it.

And if you delete, say, the first chunk of it,
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you're going to have to do very expensive forensic
breakdowns to try to find the rest of it and
reconstruct it. Because once you | ose the
first--depending on the file system wusually first
chunk points to the second chunk points to the
third chunk. So as soon as the first chunk is
gone, it's hard to reconstruct the file. It
becomes much harder.

And then in ternms of instant nessenger,
believe all instant nessenger caches are actually
initially kept and then will be renoved from your
cache. And | don't think someone had said earlier
that it would very expensive to | og on instant
messenger, and | don't--1 mean, it depends on your
question of expense, and if you need an IT guy to
go to everyone's conputer and turn sonething on

But froma sinple user functionality
standpoint, | wouldn't describe it as an expensive
process.

JUDGE ROSENTHAL: Thank you very nuch.

MR. MASTERS: Thank you

JUDGE HAGY: Did | understand--you say instant
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messenger matters do not disappear? That when you
turn it off it goes away?

MR. MASTERS: | believe at the very least, with
Yahoo! and AOL, which | have used, you have a cache
of conversation that is stored on disk |ike your
tenmporary Internet files.

JUDGE HAGY: And it's stored for how | ong?

MR MASTERS: Until it would be overwitten.
That's at |east ny understandi ng of what's going
on. |'ve seen it in our organization wth Yahoo!
at the very | east.

JUDGE SCHEI NDLIN:  But couldn't it be
configured either way?

MR MASTERS: Yes. Absolutely.

JUDGE SCHEI NDLIN:  Yes, you could configure it
to not save it. So conpanies could do that?

MR MASTERS: Yes. Absolutely.

JUDGE ROSENTHAL: Thank you very rmnuch.

And our final speaker, M. Tannenbaum you have
t hat honor.

MR. TANNENBAUM So | just want to echo

everyone el se who said thank you very nuch for
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letting us testify. | can't tell you how exciting
it is to be alaw student, first-year |aw student,
to be able to offer our thoughts on this process.

| also do think we have a fairly unique
perspective because we did grow up with this
technol ogy. A number of people have worked with
it.

My particul ar experience conmes from working on
updating intellectual property laws to deal with
new technol ogy, and a lot of the argunents that are
made in that arena are very simlar to the
argunents that are made here. Nanely, that the new
costs, supposed costs of technol ogy require an
updating of the rules. And | believe very strongly
that those argunments don't hold water in that
context and that they should be very seriously
exam ned in this context.

So | just wanted to nake three main points, and
the first is that | think the discussion so far has
focused not as much on human agency as it ought to.
And to the extent that it's focused on the hunman

agency, it's focused in sone ways in the wong
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place. 1It's focused on what people do when they're
responding to a discovery request or how difficult
it is to recover certain kinds of files. But there
has been very little discussion about the decisions
that go into the design of systens.

And |I'm concerned that some features of the
rules as proposed will seriously affect the
deci sions that people nake when they're deciding
how rmuch data should be retained and in what format
it should be retained and how easily it could be
retrieved. So let ne just turn to two specific
parts of the rules. The first one is in 37(f), the
safe harbor provision. And here, | think the
| anguage betrays a little bit of this lack of focus
on the design.

There is language referring to the routine
operation of the systemand also to the nature of
the system The notes say that determ nations
about cul pability would be different based on the
nature of the system But there actually is no
nature of a computer system |It's everything is

mal | eabl e. Everything is pliable. Everything can
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be confi gured.

So, fromny perspective, as sonebody who hasn't
been around the law for a very long tine, that sees
the way that software has changed over even ny
short lifetine, it doesn't seemto make sense to
| et defendants or responding parties off the hook
sinmply because of the nature or the design of their
system It seens like--

JUDGE ROSENTHAL: Can | ask a question?

MR, TANNENBAUM  Sure.

JUDGE ROSENTHAL: You seemto be--well, are you
assunming that it is sonething to be deplored if an
organi zation, whether it's a business or a
governnent or school or whatever, any large data
producer, if an organi zation sets its conputer
systemup to routinely operate to get rid of
information that it does not need or find usefu
for the purposes of that organization, and it is
not required to keep for regulatory or |ega
pur poses, including the obligations of preservation
related to litigation, but they want to get rid of

everything el se?

file:///C|/FEB/0212rule.txt (238 of 254) [3/2/05 3:01:33 PM]



file://IC|/FEB/0212rul e.txt

239

MR. TANNENBAUM  Ri ght.

JUDGE ROSENTHAL: And they want to do so on a
timely basis. That is, they don't want this stuff
sitting around. They want it out of there within
si x weeks, two weeks, whatever the appropriate tine
is. |Is that bad?

MR, TANNENBAUM | don't know whether it's
deplorable or not. | think a different question
that is nore interesting to me i s whether or not
the rules should provide incentives for people to
do that when they would not otherwise do it, or
that they should provide an excuse for conpanies--

JUDGE SCHEI NDLIN:  But the whole premse is
they would otherwise do it. That's the entire
premise is that for the business to run, they need
to do this every 30 days or whatever it is.

JUDGE ROSENTHAL: If that's their business
choi ce.

JUDGE SCHEINDLIN: Right. So the premise is
that they would do it otherw se.

MR. TANNENBAUM Well, | think it's inportant

to distinguish between two different cases. One
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where business finds it economcally efficient to
go through the files and delete them And the
ot her case where the business just doesn't care al
that much, but for the possibility of litigation

JUDGE ROSENTHAL: What we've heard, though, is
that there is a great need for businesses to care
because data managenent is an inportant part of
what busi nesses need to do.

JUDGE SCHEINDLIN: But | think there's a
m scommuni cati on here. You tal ked about del eting.

I think this was witten for the recycle effort--

JUDGE ROSENTHAL: Exactly.

JUDGE SCHEI NDLIN:  --of the disaster back-up
tapes that conpanies need to and want to recycle
these. W're not tal king about del etions.

JUDGE ROSENTHAL: No. We're talking about
erasures, to use the distinction drawn by your
col | eague who spoke earlier perhaps.

JUDGE SCHEI NDLIN: | wouldn't even say that. |
woul d just say the recycling of the back-up
syst ens.

MR, TANNENBAUM Right. Well, with regard to
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the back-up question in particular, | think there
are a fewthings to say about this. One is, |
think, that this will surely become an outdated
technol ogy. Back-up tapes are very slow. As
peopl e point out, they're difficult to search

And | think Professor Marcus asked the question
whet her or not--1 think it was Professor
Mar cus- - whet her or not including this |Ianguage,
whi ch nmight be eventually outdated, will allow the
rules to then be flexible in the future. And
think that's not necessarily true. Because
think, as nmy coll eague M. Kl eysteuber pointed out,
there may be | ock-in because the rules specify a
particul ar ki nd of technol ogy.

So | was reading Mcrosoft's comrent before
canme here today. And Mcrosoft says they would
like to keep this back-up tape | anguage in the
rul es because it makes it clear to themthat using
back-up tapes is a basis on which they can claim
that data is not readily accessible.

Now if | were Mcrosoft, and | were thinking

strategically and rationally, | would be very
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hesitant to nove from a back-up tape system even
i f anot her system canme al ong which | would
ot herwi se choose, but for this provision in the
rul es.

And | were a chief technol ogy of ficer who
thinks strategically or a software conpany thinking
strategically about the kind of software |I'd want
to sell, | would create--in response to this 37(f)
provision, | would create a piece of software which
woul d qui ckly del ete data which was not necessary
for business purposes or didn't have to be
preserved because of other statutory obligations.

I would imediately delete it fromreasonably
accessi bl e sources and nove it onto back-up tapes.
So that in the case of an emergency, the business
woul d have access to the information. But under
these rul es, ny conpany or the conpany | was
selling to could argue that the information was not
really accessible and that it had been routinely
destroyed.

Al so--and these prograns already are

popul ar--under the current rule, it says that one
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of the things that the conmttee will take into
account is whether or not this kind of software is
generally applied. This might not actually be in
the notes. It may have been in the preparatory
comment s that acconpani ed the notes.

And again, | think this is an issue. Just, |
thi nk, because a piece of software is generally
applied in an industry that it's not necessarily a
good--again, | don't nmean--to the issue of
culpability, | just think that we don't want to
encourage conpanies to quickly take up software
which routinely destroys data if they woul dn't
otherwi se do it.

JUDGE HAGY: Do you understand that nore often
than not, or as often as not, they're destroying
informati on that would hel p them defend the case?
So they really don't--1 nmean, it seens to be a nmind
set that conpanies think that all they have is
informati on that proves they've been hurting
people, and they're trying to destroy that. Were
as often as not, it's the information that woul d

hel p their case.
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So that they're not--1 think there would be
sonme balance in witing off or rewiting or
destroying information just naturally.

MR. TANNENBAUM  And | think this is the
argunent that the conpany's ordi nary business
practices and concerns would lead it not to pick up
systens whi ch woul d destroy data in an excessive
manner, a way whi ch woul d subvert justice. And
think that probably is true in some cases.

But it seens to me that there are a | arge
majority of cases, or a |large nunber of cases,
wher e conpani es are producing i nformation that they
don't want to be saved. And if there is no cost to
them deleting the data, then that just |owers an
obstacle to themdeleting it gratuitously. That's
my feeling. And | understand there's a range of
concerns about that.

So ny second concern with this design issue is
with 26(b)(2), this question of reasonably
accessible. And here, again, | think if | were a
sof t ware desi gner or chief technol ogy officer, I

woul d adopt technol ogy whi ch nade data not
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reasonabl y accessi bl e.

And CI GNA submitted comments in which they
tal ked about a database systemthat they have which
makes it difficult for themto extract particul ar
ki nds of information because the engine is running.
And to extract this information makes it difficult
for them It slows down their system and so it's
very costly.

And | would just say CIGNA presented this in
their coments as sonething which is static, as
sonmet hing that was a given. But actually, software
can be designed so that this wouldn't be the case,
so that their engine wouldn't be slowed down. And
those nmarketing centers mght already exist, if
CIGNA's conpetitors have produced software |ike
that, or soneone--or they have anot her business
reason to use software which allows themto extract
dat a.

Those may be sufficient incentives for themto
adopt a software which would also lead to the
production of nmore information, except that the

rules as witten give thema counter reason not to

file:///C|/FEB/0212rule.txt (245 of 254) [3/2/05 3:01:33 PM]



file://IC|/FEB/0212rul e.txt

246
adopt that kind of software. And | think this just
goes to ny original point, which is that these
i ssues are dynamic, and that by creating rules that
give incentives to conmpanies not to preserve data,
you' re changi ng the kind of technology that's
pr oduced.

And | understand there are other constraints.
It just seems unnecessary to ne to introduce an
addi tional constraint.

JUDGE SCHEI NDLIN:  Well, | want to just say
that on page 7--one second--of your comments, just
for the record, | really liked your suggestion
where you said responding parties that wanted to
enbargo data woul d have to show that the
information i s not reasonably accessi bl e using
currently avail abl e nmet hods of technol ogy.

t hought that was a very hel pful point. | just
wanted to say it.

MR, TANNENBAUM Oh, thank you very nuch.

JUDGE SCHEI NDLIN:  No question. Right.

JUDGE KEI SLER: | was going to suggest the

calculus for this conpany you described is actually
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very conplicated, though, isn't it? Because the
conmpany mght decide, if it's driven principally by
litigation concerns, that it wants to nake this
information costly to retrieve. So it can go to a
judge and say, "This is costly to retrieve."

That conpany al so has to think, doesn't know
which judge it's going to be before, what his or
her disposition is going to be, if the good cause
showi ng is made. Then they have to spend |lots of
money to actually retrieve the data.

So | just wonder whether, you know, in the
wash, all of these different considerations, when
you nmake sonething nore costly to do, you stil
face the prospect that you mght have to do it and
then incur the cost, even if--1 nmean, it's
essential ly unknowabl e how that's going to work out
in the end.

MR. TANNENBAUM Right. And sone conpani es nay
be nore risk averse than others. But conpanies
whi ch think they can nake a good argunent that good
cause does not exist mght not be willing to invest

in this technol ogy.
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I also think that including | anguage |ike
speci fyi ng back-up tapes in the notes gives a
company good reason to believe that the burden of
proof will not be on themto show that there is not
good cause. And | think linmting that kind of
| anguage, which allows the calculus to bend in
favor of not adopting technol ogy, which allows for
the ease for production of information, searching
i nformati on, would be a good idea.

The second point | want to enphasize, and |'ve
touched on this a nunber of times, is that the
rules that you wite do have an effect on the
mar ket and the sorts of software that is devel oped.
And | think there were just somne--

PROFESSOR MARCUS: Do you have an exampl e of
t hat ?

MR, TANNENBAUM Yes, there were sonme exanples
in the cooments. Philip Mirris submitted a
comment, which | thought was one of the best
comment s nade because it's provided detail ed
i nformati on, about the kind of systens that they've

innovated to deal with these electronic discovery
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requests. So they've nodified--

PROFESSOR MARCUS: No, ny question was the
rul es.

MR, TANNENBAUM |'m sorry?

PROFESSCR MARCUS: Do you have an exanpl e of
where the Federal Rules of Civil Procedure have
i nfluenced the design, adoption, or sonething |ike
that of electronic prograns?

MR. TANNENBAUM Well, | think this Philip
Morris exanple may illumnate it.

PROFESSOR MARCUS: kay. Go ahead.

MR. TANNENBAUM | mean, Philip Mrris,
presumably in response to the liberal rules of
di scovery that are currently enshrined in the
Federal Rules of Civil Procedure, has had to
provi de a nunber--an i mense nunber of electronic
docunents, and they've innovated these systens
within their own conpany to deal with this probl em

So they've nodified their Qutl ook Express
program so that they can easily put docunments into
a repository. They've created comon storage

space. And there is no reason to believe that if
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conpani es were afraid that they would be put in the
sane position as Philip Mrris, they could buy the
software fromPhilip Mrris, and there could be a
mar ket created for the software.

But if you create these safeguards that protect
producers of information, | just don't know that
the advantages of this piece of software would be
as strong.

And to answer your question about a specific
rule, | also--you know, | can't cite a specific
passage, but | would point you to the coment from
Philip Morris in which they say the Federal Rules
of Civil Procedure have a profound effect on how
litigants deternmine what it is they're obligated to
preserve. And they go on to say that it affects
how t hey preserve that information

So they say by specifying what is and is not
presunptively discoverable, the rules will have a
direct inmpact on and provide guidance to litigants
i n devel opi ng proper, yet efficient, information
managenent systens.

So fromthe perspective of these litigants, it
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seens |ike they do nake decisions based on the
rules. Now that mght just be how !l read it. |
don't know But at least they say it.

The third and final point | wanted to nmake was
just about enpirical data. |'ve just been struck
by the nunber of anecdotes which have been put
before the committee. And | know that this is a
very conplicated field. There is a |ot of
information to pick up. |'ve been very inpressed
by how energetic the conmittee has been in trying
to collect information.

But | have to say, | have not been inpressed
with the quality of the data that's been presented.
There doesn't seemto be a very good enpirica
study of what the actual costs of electronic
di scovery are and what they will be in the near
future. And | have to say sone of the anecdotes
that were presented in the comrents just don't
pass--they just seem ki nd of suspicious to ne.

So just like Philip Mirris saying their e-nail
server, now they' ve had to expand it perhaps by 132

gigs a nonth, and that updating their system cost
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them $5.5 mllion. | have to tell you, 132 gigs a
month is just not a | ot of storage space, and it's
hard for me to understand where all those costs
come from

And maybe there are personnel costs and costs
that we can't see. But | would just urge the
conmittee to be suspicious of those sorts of
esti mat es.

JUDGE ROSENTHAL: We woul d wel cone the
assi stance of the Yale Law School, indeed, any part
of Yale University that wants to conduct such a
st udy.

[ Laughter.]

MR. TANNENBAUM Right. And | think there's a
very active technol ogi cal comunity, which | think
woul d be interested in providing that kind of
informati on. And when | go back, |I'mgoing to post
the proceedings of this neeting on the Wb and
encourage people to submt those sorts of
proposal s.

But the conmttee m ght consider making a

specific request for enpirical information on
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di scovery costs as opposed to the | egal questions,
which | think are intimdating to geeks and nerds
Iike nmyself. But we can naybe provi de sone
assi stance on the technol ogical front.

The final point | want to nake is | think it's
important to conpare the cost of electronic
di scovery to the cost of paper discovery, which
al so haven't seen very much. These costs seemvery
astronomical. But it seens to me that the paper
di scovery cost mnust be pretty astronomical as well.

And the high cost of electronic discovery,
focusing on that seens counterintuitive to me
because ny entire experience with technol ogy has
been that it reduces the cost, not only of storing
information, but also retrieving and searching
information. So thank you very nuch.

JUDGE ROSENTHAL: Thank you very nmuch. W very
much appreciate all of your tine.

Fifteen m nutes before we gather again? This
does end the public hearings that we have had on
these proceedings. The comrent date will

end--comrent period will end on February 15th.
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And thank you all, once again, for
participating with us and hel ping us | earn about
these enormously inportant and interesting issues.
[ Wher eupon, at 12:48 p.m, the hearing was

adj our ned. ]
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