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Proposal to require the use of titles to designate official capacity parties Page 1/6
Dear Committees on Federal Rules of Civil and Appellate Procedure, and of the Supreme Court' —

Currently, most cases with an official capacity party — notably, virtually all civil righes litigation —
are named using the name of the current holder of that office.” This results in multiple clear harms:
1. The case name, usually including the short form (first named patties) version, changes every
time the office holder Changes, as 10ng as the case is ongoing,. This has corollary harms:
a.  Notice to the court needs to be filed, causing unnecessary extra work.?
b. Case cites become needlessly confusing, requiring footnotes, sub nom tags, etc.,
especially if a case name keeps shifting because it involves a high-turnover position.*
2. Searches of cases involving people who hold oftice are unable to distinguish between cases:
a. unrelated to the office, i.c. actually about that individual personally;
b. arising from the office, but in individual capacity (eg § 1983 / Bivens); and
c. related only to the office, not the individual.
3. Using official capacity parties’ personal names confuses tracking service of process’, which
capacity has been dismissed, etc, Multiple capacities should be separately listed parties.
4. There is the possibility of entirely collateral dispute of who actually holds the title, as with
"acting" officers of uncertain authority.® Using an official capacity party's title sidesteps a

trap that could drag the court by technicality into an otherwise irrelevant dispute.

" CC to Committee on Federal Rules of Bankruptey Procedure re FRBP 7017 & 2010, see footnote on page 3.

* All current rules allow designation by title. FRCP 17(d), FRBP 7025, FRAP 43(c)(1), Sup. Ct. R. 35(4). However, this is
almost never actually used.

3 Substitution is automatic. FRCP 25(d), FRBP 7025 (general) & 2012 (trustees), FRAP 43(c)(2), Sup. Ct. R. 35(3).

4 E.g., there have been at least five (arguably six) DHS Secretaries just since Jan. 1, 2017: Jeh Johnson, John F. Kelly, Elaine
Duke, Kirstjen Nielsen, Claire M. Grady (disputed), and Kevin McAleenan. Of those, three were Senate-confirmed.

5 See FRCP 4(1)(2) vs 4(1)(3)

¢ See e.g. Centro Presente v. McAleenan, No. 1:19-cv-2840 (D. D.C. filed Sept. 20. 2019), 8th claim for relief (disputing DHS

Secretm‘y), La Clinica de la Raza v. Trump. No. 4:19-cv-4980. ECF No. 85-1 (N.D. Cal. filed Sept. 11, 2019) (amicus disputing
USCIS director), Politico. Legality of Trump_move_to_replace Nielsen questioned (Apri] 9, 2019). See also Lucia v. SEC, 138
S. Ct. 2044 (2018) (vacating and remanding because AL] not properly appointed).



http://lawyersforcivilrights.org/wp-content/uploads/2019/09/Centro-Presente-v.-McAleenan-Acting-DHS-Secretary-filed-complaint.pdf
http://lawyersforcivilrights.org/wp-content/uploads/2019/09/Centro-Presente-v.-McAleenan-Acting-DHS-Secretary-filed-complaint.pdf
https://webcache.googleusercontent.com/search?q=cache:cPZyHZ4wsuIJ:https://www.nilc.org/wp-content/uploads/2019/09/amicus-Morten-Rosenberg-ISO-Preliminary-Injunction.pdf
https://webcache.googleusercontent.com/search?q=cache:cPZyHZ4wsuIJ:https://www.nilc.org/wp-content/uploads/2019/09/amicus-Morten-Rosenberg-ISO-Preliminary-Injunction.pdf
https://www.politico.com/story/2019/04/09/trump-legal-nielsen-succession-mcaleenan-thompson-1262655
https://www.politico.com/story/2019/04/09/trump-legal-nielsen-succession-mcaleenan-thompson-1262655
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On the other side, there is simply no clear benefit to the current norm.” There’s no issue of reliance,
stare decisis, or the like. There's no reasonable likelihood of confusion when a party is named by title.
No law (that I know of) requires an official capacity party to be designated by their personal name;

using an unambiguous job title is sufficient to "name" them. The current rules explicitly allow it.

[ propose a simple fix, with provisions for the transition to the updated naming scheme. If:
® aparty is named in official capacity; and
® the relevant® title for that capacity is unique and capable of succession?,
then
® such parties shall (not may) be referenced by title ("title form"), rather than by name ("name
form"), in the docket and case name;
® the clerk shall automatically update the docket and case name for official capacity parties™,
to designate by title rather than name, in all ongoing and future cases;
® in citations to cases prcceding this change, reference by title, with a paraiiei reference to the
name(s) used to date, is preferred; and
e official case reporters and PACER shall add a title-form alias, and a searchable flag
distinguishing personal, individual capacity, & official capacity, to all cases and to any index

of case or party names, including all prior cases.

7 See e.g. Flores v. [...], No. 2:85-cv-4544 (C.D. Cal.) (re detention of immigrant children), which has over the years been
titled as v. Meese, Thornburgh, Barr, Gerson, Reno, Holder, Ashcroft, Gonzales, Clement, Keisler, Mukasey, Filip, Holder (same
person, 2nd term), Lynch, Yates, Boente, Sessions, Whitaker, and now again Barr (also same person, 2nd term). Filed in 1985,
and settled in 1997, it is still active, with a Ninth Circuit decision and subsequent motions filed within the last few
months. Any case name other than Flores v. Attorney General is nigh useless, yet that is the one name it has not had.

8 Eg. David Pekoske is currently both acting DHS Deputy Secretary and acting TSA Administrator. The two are
distinct. Either or both might be relevant to a given case. All, and only, relevant title(s) should be named.

9 E.g. ordinary poiice officers have no title distinguishing them from other officers, unlike the chief ofpoiice, which is
unique. If they are fired, there is no “successor” to whom their party status could transfer, also unlike the chief. This rule
would only apply to parties with a unique title that can have a successor.

' In case oicunccrtainty as to the appiicable title(s), the clerk shall request parties to idcntify the correct title(s).
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I therefore petition for rulemaking to amend FRCP 17, FRAP 43, and Sup. Ct. R. 35, as follows:"

FRCP 17: Plaintiff and Defendant; Capacity; Public Officers
(d) Public Officer's Title and Name.”

A public officer who sues or is sued in an official capacity may shall be designated by
relevant official title(s) rather than by name if the title is unique and capable of
succession.—btte—t A party in multiplc capacities shall be dcsignatcd by title for
official capacity, and by name for individual capacity, listed as separate parties. The
clerk or court may sua sponte substitute party designations, and correct the docket,
to conform with this rule.® The court may order that the officer's name be added.

In citations to proceedings where an official capacity party was designated by name,
it is preferred to cite as if designated by title under this rule, with a reference to the
actual designation(s) used in the proceeding.™

FRAP 43: Substitution of Parties

(¢) Public Officer: Identification; Substitution.

d

t}uLlik LJEILLL’& Tamce—to ]L)k ddd\,d. F. R. ClV P. 17((1) applics to any
procceding involving a public officer in their official capacity.”

! Strikethrough = deletion, bold = addition, p]ain = 01'igina]. Italics are hendings in original.
2 |Add line break after pzragraph title.]
% Rules note: Official case reporters and PACER shall add a title-format alias, and a searchable flag distinguishing
pcrsonal, individual capacity, & official capacity, to all cases involving an official capacity defendant, and to any index
of case or party names. Online editions shall be updatcd as soon as feasible, and print editions updatcd on the next
printing. Updatcs shall not alter any page numbcring.
" Rules note: As an example, the preferred citation form is:
See Flores v. [Attorney General], No. 2:85-cv-4544 (Settlement agreement) (C.D. Cal. Jan. 28, 1997); order (C.D.
Cal. Jan. 20, 2017) (ECF No. 318), affd, 862 F.3d 863 (9th Cir. 2017); and order (C.D. Cal. Nov. 5, 2018) (ECF
No. 518), app. dismissed for lack of juris., No. 17-56297, __F.3d __(9th Cir. Aug. 15, 2019).’
with footnote:
" Titled as Flores v. Meese at initiation; v. Reno in 1997 settlement agreement, v. Lynch in 2017 district court
order; v. Sessions in 2017 appeal and 2018 district court order; and v. Barr in 2019 appeal and currently.
Settlement agreement predates CM/ECF.
As opposed to:
See Flores v. Reno, No. 2:85-cv-4544 (Settlement agreement) (C.D. Cal. Jan. 28, 1997); Flores v. Lynch,
No. 2:85-cv-4544 (Order) (C.D. Cal. Jan. 20, 2017) (ECF No. 318), aff'd sub nom. Flores v. Sessions, 862 F.3d 863
(9th Cir. 2017); and Flores v. Sessions, No. 2:85-cv-4544 (Order) (C.D. Cal. Nov. 5, 2018) (ECF No. 518), app.
dismissed for lack of juris. sub nom. Flores v. Barr, No. 17-56297 (9th Cir. Aug. 15, 2019).
5 This is copied substantively from FRBP 7017: Parties Plaintiff and Defendant; Capacity, which says simply “Rule 17
F.R.Civ.P. applies in adversary proceedings, except as provided in Rule 2010(b).” Due to this cross-reference, FRBP needs
no SCpﬂrﬂte aHlendant. Rﬂther thﬁn thing par:lncl rulCS, I bCliCVC thﬂt Zl” Federal rulCS Sh()ul(l act k)}/v I'CFCTCHCC to a
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Sup. Ct. R. 35: Death, Substitution, and Revivor; Public Officers

A 1L I 1 : PR 1 : e — INSBNIN |
4) 7x PHOTIC OTTIICCT WO 1S~ Patty to— & PTroCCCatTg T tIS COUTT T atr OTrretar

manrebut-the-Cotrt-mayreqtire-themame-to-beadded: F. R. Civ. P. 17(d) applies to
any proceeding involving a public officer in their official capacity.

common set except where there is reason to deviate (and then only to state the minimal difference), as FRBP 7017 does.
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The change in practice this proposal seeks was specifically encouraged by the Advisory Committee
in its 1961 rules amendments. See id. notes on FRCP* 25(d)(2) (moved to 17(d) in 2007):

Subdivision (d)(2). This provision, applicable in “official capacity” cases as described above,
will encourage the use of the official title without any mention of the officer individually,
thereby recognizing the intrinsic character of the action and helping to eliminate concern
with the problem of substitution. If for any reason it seems necessary or desirable to add the
individual's name, this may be done upon motion or on the court's initiative without
dismissal of the action; thereafter the procedure of amended Rule 25(d)(1) will apply if the
individual named ceases to hold oftice.

For examples of naming the office or title rather than the officcholder, see Annot., 102
ALR. 943, 948—52; Comment, 50 Mich.L.Rev. 443, 450 (1952)7; cf. 26 U.S.C. §7484"°. Where
an action is brought by Or against a board or agency with continuity of existence, it has been
often decided that there is no need to name the individual members and substitution is
unnecessary when the personnel changes. 4 [Moore's Federal Practice (2d ed. 1950)], 25.09, p.
536". The practice encouraged by amended Rule 25(d)(2) is similar.

Substitution is now automatic under 25(d)(1) (now 25(d)), and thus the pre-1961 concerns about

abatcment éll'ld tl’lC pcrsonal VS§ OfﬁCﬁ’hOldﬁr ChilI'ZlCECI' 0{: mandamus no 10nger ﬁpply

However, 25(d)(2) (now 17(d)) had a distinct purpose: to name officers by title, so that there would
be no need to name the individual, and no substitution at all (not even an automatic one). These

purposcs arc still useful. Failing to heed them causes other harms, as [ explained on the first page.

* This change was incorporated into FRAP 43(c) in 1967 without further elaboration.

7 “In view of the fact that the suit against the governmental representative is so much a part of our system of
jurisprudcnce, probably the most practical solution is a compromise under which suit could be brought against the
office instead of the official* If, therefore, the official leaves office while the action is pending, the suit merely
continues against the successor. No substitution of names would be necessary if the original official was not sued by
name. The courts have long held that an action brought against a board or agency with continuity of existence does not
abate upon a change in personnel, and no substitution is needed.* There is no reason why this practice can not be
extended to allow suit against an office with continuity of existence, though held by successive individuals. Many state
courts very carly recognized this general approach in holding that a mandamus proceeding goes to the office, not to the
official, so that a mandamus action against an official will not abate upon his leaving office.*

[40] 4 Moore, Federal Practice 536 (1950)

[41] 102 A.LLR. 943 at 956 (1936); Murphy v. Utter, 186 U.S. 95, 22 S.Ct. 776 (1902); Leavenworth County v. Sellew, 9 Otto (99
U.S.) 624 (1878); Marshall v. Dye, 231 U.S. 250, 34 S.Ct. 92 (1913); Irwin v. Wright, 258 U.S. 219, 42 S.Ct. 293 (1922).

[42] 102 ALLR. 943 at 948-952 (1936).”

® 26 U.S. Code §7484: Change of incumbent in office: “When the incumbent of the office of Secretary changes, no

substitution of the name of his successor shall be required in proceedings pending before any appellate court reviewing
the action of the Tax Court.”
® This corresponds to § 25.41—45 in Moore’s 3d. ed. (2016).


https://www.law.cornell.edu/uscode/text/26/7484
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It is the exception, not the rule, that officers are sued in both their individual and official capacities,

or that the individual who happcns to hold the office is even materiaﬂy relevant to che case.

When they are, the individual and the office litigate as distinct persons. The individual brings
separate motions to dismiss, under different legal standards (e.g. qualified immunity). The official
capacity, i.c. the office as opposed to the person holding it at the moment, is rcally a distinct party.

It should be named according]y, i.e. by the title of the office, and listed as a scparate party.

Sometimes an office exists but is unfilled.* It of course can be sued anyway — and how, but by title?

Unfortunately, in more than half a century of practice since the Committee endorsed use of titles
rather than names by default, the current rule has proven insufficient to make it happen. Almost no
litigation actually uses title-based designation; we are still mired in pointless naming of individuals

when the suit is against the office. It is well past time to change this rule from “may” to “shall”*

[ have attached as exhibits relevant portions of the 1961 record on FRCP 25(d)(2), including the law

review cited in the Notes and the sections of Moore’s (3d) corresponding to those cited.

I request to participate remote]y at any hearing on the matter, and to receive emailed copies of all

relevant agendas, minutes, reports, or other documents.

Respectfully submitted,

Sai*

legal@s.ai / +1 510 394 4724

* Such gaps will inevitably happen during the period just after events triggering FRCP 25(d) substitution, and before
the successor is clear. Eg. right now, there is no DHS Secretary: Sec. McAleenan resigned, the succession rule doesn’
permit “acting” officials such as Dep. Sec. Pekoske to become Secretary, and the President has not yet appointed a
SUCCESSOT.

2 If the Committee does not pass “shall”, then I ask it to indicate a very strong prcferencc—c.g. “should, by default”, “are
encouraged to”, vel sim.—that using titles should be the default (and keep the proposed clerk’s designation authority).

** Sai is my full 1ega] name; [ am mononymous. I am ngcnder; please use gcnder—ncutra] pronouns. [ am pnrtinlly blind.

Please send all communications, in § 508 accessible format, by email.


mailto:legal@s.ai



















17-117 CAPACITY OF PARTIES; PUBLIC OFFICERS '§17.29

‘confer federal subject matter JuﬂSdiCtIOﬁ over cases by and agamst them.* These grants
of siibject matter jurisdiction provide federal officers with requisite capacﬁy z

§17.28 Loss of Capac:ty During Pendency of Actmn Results m Dlsmlssal

A party may - acquire or lose capac;ty while . htlgatmn is pendmg ‘An obvmus
Qxample is when an infant reaches the age of majority while the case proceeds. When
a party loses capacity during pending litigation, the suit is dismissed. Capacity is “not
only the power to bring an action, but it is also the power to maintain it.”* For example,
a representative’s appointment automatically. terminates when the person represented
-sheds the disability that led to its need for a representative.? Assuming that the claim
. Survives the dlsabmty as a matter of substantive law, however, the action readily can
* be revived. ,

§ 17.29 Publxc Officer Sued in Official Capaclty May Be Des:gnated hy Tjtle
R “Rather Than by Name :

A pubhc officer who sues or who is sued in an official capacﬁy may be described
m a pieadmg by the ofﬁcer s title rather than by hxs or he:r name, * In’ cases in Wthh

1 J ur iadtctmn over cases involvmg Umted Stdtes. See 28 U.S. C § 1345 28 Us.C § 1346 (“Excep{
as otherwise provided by Act of Congress, the district courts shaft have ongma] Junsdlazonal of all
actions, suits or proceedings comumenced by the United States, or by any agency or officer- thereof
. expressly authorized (o sue by Act of Congress.”’); see also U.8. v. American Druggists’ Ins. Co., 627 F.
. Supp. 315,319 (D. Md, 1985) 28 U.S.C. § 1345 is "a safety nct”_,thal gives district courts general subject
* - matter jurisdiction over actions brought by United States; other special jurisdictional provisions of other

federal statutes may also give district courts jurisdiction over some ¢ases bronght by United States).

2 Federal officers, . ..o . . e
<o 2d Clreuit © 2 - :8ee Beeler v, US,, 894 F Supp. 761, 771772 (S.DN.Y. 1995) (court had
RN A subject matter jurisdiction over action pursuant to 28 U.S.C. § 1345 and 28
U.S.C. § 1346 in action involving claim agambt government and counter-
... claim by government). .

4th Circnit See U.S. v. American Dmggxsts Ins Co 62’! E Supp. 315, 319 (1) Md.
1985) (court had subject matter jurisdiction over action under 28 US.C,
§ 1345, which confers on district courts general subject matter, wrlsdxction
- over smts commcnmd by Umtui States or by fedc,ral agencwa or ofﬁcers
authcrued 10 sue by federal sialute)

* Capauty at tm:m of award controls, CBF Indistria de Gusa S/A v, AMCI Holdmgs, Inc 846 F. 3d

.35, 46 (2d Cir. 2017) (holder entitled to enforcement against alter egos although Swiss entity was deleted
from Swiss Comxm:rctai Regtster afier arburauon award, which had became ﬁnal under Federal
Arbitration Act), Ma{her Constr, Co . United Stales, 4’?5 E. 2d 1152, 1155 (Ct Cl. 19’?3) (cnrpmanon
declared mcompbtcnt and case dzsxmbaed when corporamm was suapended under sta{e idw fc-r faﬂure t0
pay iaxes)

.2 Repreaentatwe appm:stment termmated }uShu Cheung V. Duiit.s, 16 I‘R D 550 553 (D Ma‘;e
1954) {when child reached age of majority, child no longer incapacitated, 1nd1v1dual and motion should
be brought mqucstmg court {o remove rgpresentatwe) ) -
ot Officer described by title rather than name. Fed R le P 17((1) see alm Fed R Uv P 17,
advxsory commﬂtee note of 2007 (rcprodut,cd vcrbatzm at § 17, 06[2}) (before December 2007, this
provision was found in Fed. R. Civ. P. 25(d), and was redesignated as part of Fed. R. Civ. P, 17 as purt
of the overall 2007 restyling of the Civil Rules).

(Red. 202612019 Pubdil)
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an officer is described by title rather than name, the court, on motion or on its own
zmtlatwa, _may require the, officer’s name to be added should that be approprsate for
some feason. 2

Permxttmg pleadmgs o descnbe the patty by tltle, rather than by name was
intended by the drafters of the Rules to “encourage the use of the official title without
“any mentlora of the officer’ mdmdua!ly, thus recogmzmg the ‘intrinsic character of the
action” ‘s an action against the government entity rather than the ‘individual, “and
heipintr to eliminate concern with the problem of substitution,”® Keeping: the rule’s
‘purpose in mind, the courts have interpréted it broadly. In one case, for example the
plamuff served the current officer, but the complaint incorréctly named the prior officer
“by name and title. The preséntofficer argued that service was insufficient; but the court
rejected that argument. The court noted that the suit would have been proper if it bad
been brought against the officer by title alone and, therefore, the result should not be
different when the plaintiff had mistakenly mcluded the name of the. farmer officer.4

- Despite the rule permitting suit by or against public officers by title rather than by
“name, the practice continues, in -most cases, of describing public, officers. by name.
When an officer has been described by name in the pleadings and substitution becomes
_necessary, the court may either state the name of the new officer or describe the officer

B Sth'Cireuit = "'~"See Ramirez v. Burr, 607 F.' Supp 170, 173 (SD Tex, 1984) (ongma]
TR eomplaint against “unnamed board meibers” could be amended to include
7 them by natme, bcwuse plaintiff’ was enmled to sue xhem L!l thcxr oﬁ‘ gsal

" capacities by 1itlé rather than name). ‘
St Circuit Lathan v, Block, 627 F. Supp. 397, 405 (D.N.D. 1936) (captiim' of E:i)mpiaim
Ceeewc iU a7 that named defendants as “All State Directors,” “All District Directors,”

< and-“All County: Supervisors"::was suﬁicicm to identify defendants in
~+-official capacity action). .

DC Circuit Rochon v. FBI, 691 F. Supp. 1548, 1553 n.6 (D.D.C. 1988) (Auomc:y
SO General was sued under title rather ﬂxan name) )

2 Fed. R Civ. P. 17{d)

3 See Fed R Civ. P 25 aévxsoxy comxmttee note of ]961 (rcpmduceé verbatim at § 25.06[21); see
also Fed. R. Civ, P. 17, advisory cmmmtlee notc of 20()7 (reproduced verbatim at § 17.06{2]) (prior fo
December 2007 restyling of the le Ruie* the pmwsions cf Pcd R Cw P 1’7((1) were bet out asa part
'of Fed. R, Cw P, 25((1)) e

e Mlstake in mcludmg wwng name of oﬁ” cer d;d rmt mvahdate servme of summons ami
complaint. Echuvama (zonzaiez V.. Gonzalez Chdpel 849 F.2d 24, 31 (Ist le 1988) ("The msigmi%
cance ‘of Echevama s omission in not specifically nmmng Bauza Sa}as m the caption of the complaint is
underscored by the fact that this action could have been’ brought dtrccuy against the becretaw of
Agriculture, without the need of including bis name. . . . Service here would have been proper if plaintiff
had sued the Sccret&xy by mle. ‘without Haming anybody in pasticular, . . . The tesult should not be
differcnt ‘whére plaintiff mistakenly has included the name of the mrmer ofﬁcer o [uiahons oxmttcd})

5 ‘Court may use title rather than name after substitution.

2d Czrcm! Ammcon, Inc. v. I{emp, 826 F. bupp 639 640 B, 1 (E. D N Y 1993) {court
T approved f»;ubsmutmn of ® ‘Secreiary of HUD" in piauc of na;me of fanner
secretary).

(Rel 202-62019  Pub4lh)
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Using the title rather than the name of the officer may be particulatly appropriate
when the successor has not been named.® In fact, in an action dealing with the official
solely in his or her capacity, the court’s actions regarding substitution are somewhat
irrelevant. According to Rule 25, when a public officer who is a party dies, resigns, or
otherwise ceases to hold office, the officer’s successor is substituted as a party
“automatically.” Any misnomer that does not affect the parties” substantial rights must
be dlsregarded {see Ch 23, Subsmwwn of Pames) 7

§ 17.30 I—ionest and Understandable Mistakes o

The corrnﬂentary to Ruie 17 refers to “honest” éiid ffuhderstandable” mistakes in
naming the appropriate party.?

-~ 7eh Cireuit . -+ ‘Payne v. County of Cook, 2016 U.S. Dist. LEX1S 35865, at #21-%22 (N.D.
R Il Mar, 21, 2016) (ot possible to sue former public official in official
Sl : capacity; official capacity -claims dismissed).
C s oDWC Cireuit -+ oo York Assocs., Inc. v, Secretary of Housing & Urban Dev., 815 F. Supp. 16,
o e s 18 (DD, 1993) (court substititted “Secretary of Housing and Urban
Development” in place of name of former Secretary).

"8 Court may use title when successor has not been naiited, See Farmland Dairies v. Comm’r of N.Y.
State Dep’t of Agric.y 847 F2d 1038; 10411042 n.3 (2d Cir. 1988) (when successor (o state
commissioner had not yet been named, successor was automatically substituted, and “[ajny relief awarded
by, the Court against the Commissioner in his official capacity shall be enforceable against the individual
chosen to take on the Commissioner’s. responsihlliues, cither on an an,n,qg or permanent basis'™).

7 Fed. R. Civ. P. 25(d). v , :
b Applzcatmn of hane.z.t and underatandable mxstake doctrine,

Jst Cncmt L Mlcro Focus (U S. ), Tnc. v. Express ﬁcrlpls, Inc., 2019 U.S, Dist. LEXIS
B 223485, at *22/(D.C.Md. Feb., 12, 2019) (summary Judgmt:m grzmmd when
“failure {o name real”party in intérest was not undersiandable mistake;
plaintiff never responded to discovery requests that were timely and plain
and never sought to join real party in inlerest).

2d Circnir Klein v. Qlik Techs., Inc., 906 E3d 215, 226 (2d Cir. 2018) (honest mistake
not required; substitution of plaintiffs liberally allowed when change is
merely formal and does not alter factual allegations as to evenis or
participants, is not proposed in bad faith or cffort to deceive or prejudice
defendants, and would otherwise result in wnfairness); Davison v. First
Pennco Co., 1996 U.S. Dist. LEXIS 22030, at ¥19-%20 (§.D.N.Y. March
22, 1996) (citing Moore’s, plaintiffs should have reasonable time after
objection for joinder or substitution}.

9th Circuit Jones v. Las Vegas Metro. Police Dep't, 873 E.3d 1123, 1128 (9th Cir. 2017)
(district court should have given plaintiffs reasonable opportunity to
substitute right party when counsel made understandable mistake in
interpreting district court’s approval of stipulation).

108 Circuit Esposito v. Uniled States, 368 F3d 1271, 1277 (16th Cix. 2004) (district
court abused discretion in denying substitution based on party’s failure to
demonsirate both that mistake was honest and understandable); CPI Card
Gip., Inc. v. Mulii Packaging Sols., Inc., 2018 U.8. Dist. LEXIS 117993, at
#20-*29 (D.C, Colo. Jul. 16, 2018) (applying Esposito and finding that

(Rel. 202-6/2019 Pubdlly
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§17.31  Appellate Review

Cn:cmts that have addressed the siandard of IEVIEW On appeal have held that a
dtstnct court’s decision whether to join or substitute a.party as a “real party in interest”
under Fed. R«.Civ. P. 1’7(3) is r@vxewed for an abzlse of dlscret:on x T

Fed, Circuit

,,fa;lufe 10 commence. imganou was. honest mzstakc aml defendam wonld
suffer no preJudzce) . ( ~ :
Textainer qup Mgmt V. Umteé .‘)ta&es, 2013 U S. Clauns LBXIS 436 at

*16 (citing Moore’s, primary purpose of Rule 17:s (o protect defendants
{from mu}uple hahxhty and to ensure. that judgmem Wﬁl have res judicata

©effeet),

L Review of decision whether to join or substitute parfy as real party in interest under Ped. R.
Civ, P, 17(a) is for abuse of discretion.

s 2d Cirenit o0
- 3d Circuit - 71
- 5th Circuit o000,

9th Cireiiit 7

. 10th Circuit . -

Stichting Ter Behartiging Van De Belangen'Van Oudaandeelhouders in Het
- Kapitaal Van Saybolt Inl’1 B.V. v. Schreiber, 407 E3d 34, 43-44 (2d Cir.
2005) {dismissal under Rule 17(a) is reviewed for abuse of discretion),

ICON Group, Inc;-v. Mahogany Run Devélopment Corp., 829 F2d 473,

co 476, 1.3 (3d Cir. 1987) {adopting Rule 19 standard for Rule 17 issues as
- primary purposes are identical). . - :

= Wiebuzg v, GTE Southwesl Inc.; 272 FE34 302, 308-309 (5th Cir.-2001)
- {refusal to order ratification, jmnder, or subsuwuon of tmstee revxcwcd for

- - abuse of discretion). ;
“Clift 'v. BNSF Ry. Ce., 726 Fed: Appx 643, 643 (ot Cir. 2018)

”(unpubhshed) (Rule 17 deteritinations aré reviewed for abuse of discreti on);
Jones v. Las Vegas Metro. Police Dep’t, 873 F34'1423, 1129 (9th Cir. 2017
{district courl abused its discretion by, failing (o give plaintiffs.reasonable

n:)pporiumty fo subsmute proper paﬁy and thus cure defegtive complamz)

'E&pcsm) v. United Staie% 368 E3d 1271 1277 (10th Cir, 2()04) {district
. court abused dmretmn in denying substitution based on party’s failure to

demonsirate. understandable mistake), .

Pard
,,,,,
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- [4] 1If Officer Is Party in Both Capacities, Substitution Under Rule 25((])
Applies Only to Official Capacity Claims

If an official is sued in both an individual and official capacity and leaves office, the
SUCCESSOor is automatxcally substituted with respect to the official capacity claims, but
the predecessor remains in the suit with respect to the individaal capacity claims.® If
the official dies while in office, automatic substitution takes place with respect to the

the decedent’s estate.”); see Young v. Patrice, 832 F. Supp. 721, 723 (S D.N.Y. 1993} (court determined
that claims were againsi officer in personal. capauty and, therefore, Fed. R, Civ, P. 25(a) applied).

. ® Official saed in both capacities,

- Ist Cireunit- “Saldana-Sanchez v Lopu (Jerw&, 256 F3d I, 10 (I1st Cir. 20013 (when
mayor was succeeded by new mayor, new mayor became titular defendant
- -in official capacity claims, but former mayor remained in case in personal
. -capacity); Batistini v. Aquino, 890 F.2d 535, 536 n.1 (1st Cix. 1989) {after
official resigned, successor was substituied with respect to official capacity
claim, but action continued in individual capauty against officer. who
resigned); Brown v, Town of Allenstown, 648 F. Supp. 831, 841 n.15
©(D.NH, 1986) (officer ceased (o'be party in official capacity but remained
liable for dm;m agamsi ‘him in per%cnal capauty}

24 Cirenit ~~ ' Farmland Dairics v. Comnv’r of N.Y. State Dep’L of Agric., 847 1:2d 1038,
e 10411042 0.3 (2d Cir. 1988) (courl continued action against Commis-
* stondr of Agriculture in hix individual capamty, but substituted his yet
7 unnamed successor with n,spect © oﬁlcmi capacity claims),
4th Cirenit Levmson«Rolh v. Parrics, 872 F. Supp. 1439, 1444 n3 (D, Md. 1995)
R o (official capacity’ habilxty pa‘;sul to’ succcssor, but official remained liable in
‘ A ' personal capacity).
Sth Cirenit " American Civ. Liberties Union, Tne. v. l*mch, 638 F.2d 1336, 1340 (5th Cir.
Unit A Mar, 1981) (new governor and other state officials succeeded to
; office and were auﬁomaixf.aily substituted for former officials with respect to
" official capacity claims, and injimctive and declaratory reliel ran against
them, while former officials remained as defendants with réspect fo
o , individual capacity claims). o
6th Circuit  Kaminski v, Coulter, 865 F3d" 339, 343 (6th Cir. 2017 (“After the
S s 0 complaing was filed, [Michigan] Treasurer Clinton was succeeded in office
" by Treasurer Nick Khouri, Pursuant:to the Pederal Rules of Civil Procedure,
Khowri was agtomatically sabstituted in Clinton’s place insofar as the
complaint named Treasurer Clinton in his official capacity. . . . Although
this extinguished the ¢lalins against Clinton in his official capacity, he still
s : BT remained a pacty (o the suit in his individual capacity.”).
. Tth Circuit ..o Roe v. Elyea, 631 F3d 843, 847 u.1 (7ih Cir. 2011) (successor {0 medical
: - dircetor-of Hiinois Department of Corrections was substituted for purposes
e of official capacity clafins but not for those in individual capacity).
" 8h Cirewit " Association of Residential Resources v. Gomez, 843 K Supp. 1314, 1316
o e ConS (D, Minn, 1994), aff'd, 51 F3d 137 (8th Cir. 1995) (officer named in
both iidividual and official capacilies temained defendant in mdmduai
R S capacity, but was succeeded in official capacity).
U 10k Cirenit  Valanzuela v. Snider, 880" F. Sapp. 1409, 1412 n1 . Colo. 1995)
‘ R " (successor was added as pasty with respect o offictal capacity claims, but
predecessor rematoed in suit with respeet to individual capacity clatms).
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official ‘capacity claims, but any substitution with respect to the mdmduai capacity
claims is governed by Rule 25(a) (see § 25. 10) 9 T aE

§25.42 Substntutmn Is Automatic '

N Subsutution Thkes Place Wlthout Need for Motmn m 01 der A

“When -a pubhc officer leaves -office, the officer’s successor is- automatwauy
substituted as a party.”* The rule does not require a motion or application or any

“Uih Cirenit " Ellison v. Chilton Cty. Bd, of Educ., 894 F. Supp. '4'15,’417 03 (MDD Ala.
1995 (court noted substitwtion of new’school board members for former
members with respect to official Lapacily Chima, but former board members

) remained in their individual capacities), .

‘9 Death of official. See Fed. R. Civ. P. 25(a); see; e.g.; Felton v, Board of Comm’ss, 796 F. Supp. 371,
38050, Ind. 1991, aff’d, 5 F.3d 198 (7eh Cir. 1993) (court dtsmzssed mdmdu'xl capacity claim because
plaintiff faifed to substitute within 90 days of suggestion of death).

! Substitution is autmnam. Fed R/ Civ. P. 25(d). .

1sf Cir cuif C. . See eg., Vaqueria Tres MOI}thd&, Inc, v quarry, 587 F3d 464, 468 n.2 (Ist
. Cir. 2009) {(when officials sued in official capacity die or leave office, their

o . successors wwmam,aily assume their roles in fitigation).
2 Ci;f;‘zgft L ,‘;;See, e.g., McBumey v, Cuccmeih, 616 F.3d 393, 397 n.l (4&11 Cir. 2010
CoL P :(SUC(EB&OI‘ to attormey general was automatically substituted); Kalkouli v.
~ Asheroft, 282 F3d 202, 202 nl (24 Cir, 2002) (Attorney General was

N . o wmamtcaﬁy subsmutud a8 defend*\nt in pidcu of fmmerAuomey General).

L3 Cirenit, . See, eg .Coppolino v, Comm rPa Smle Police, 693 Fed, Appx, 128, 130
(3d Cir. 2017) (unpublished) ("It is the office that is being sued, not the
individual olﬁces, and sw,h sub:,munom are pro forma under our fedaral

o o ruies ”) ‘
il Circuit .. See, e.g, Humplme:w Ozmmz 397 F3d 206 200 n.1 (4th Cir, 2005) (court
.. - .. of appeals noted that substitution had occurred), ‘
Sth Circait - - See, e.g., Stroman Realty, Inc. v. Wercinski, 513 F.3d 476, 480 .1 (5th Cin.

2008) (successor to Commissioner -of Arizona Department of Real Estate
oo ... was automatically substituted for predecessor). Lo
- 6th Circudt .. See, e.g., Top Rlighl Bnan't, Ltd. v. Schuette, 729 ¥.3d 623, 630 n.1 (éLEl Cir.
B on e C2013) (action did not abate when Governor of Michigan tansferred relevant
+duties from Michigan Lottery Commissioner to Executive Director of
‘Michigan Gaming Boeard; instead, Executive Director was automatically
S s 0 substituted - for- Commissioner). -
7th Circuit 7 © See, e.g., Shakinan v, Demderatic Org,, 919 F2d 455, 456-457 {1h Cir,
o e et 0 1090) (sheriff who succeeded former sherdff automatically became party
woioee o and was bound by consent decree); Suess v. Colvin, 2103 U.S. Dist, LEXIS
R 133987, at *1 nl (N.D. 1L Sept. 18, 2013) (“On February 14, 2013,
-Carolyn W, Colvin becane Acting Commissioner of Social Security and is
- substituted for her predecessor, Michael J. Astrue, as the proper defendant
BT in this action, Fed. R. Civ, P. 25(d}1) [sic].”).
8th Circuit - See, e.g., Wishnatsky v. Rovner, 433 F3d 608, 610 n.l (8th Cir. 2006)
; - {action that sought relief against clinic director at University. of North
Dakota School of Law_in her official capacity continued automaticatly
_against her successor).
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showing of a need to continue the action.?2 A motion may.be desirable in some
circumstances to clarify the situation or to request permission of the court to-amend the
caption, but is not ‘necessary to effect the substitution,

© An order of substitution 1ay be rendered by the court at any time, but tlns is not
necessary, and ormttmg an crder does. not affect the subsu{ut:on or the conduct. of the

lxtlgatmn. :

9th Circuit

[ lth Cireuit

D.C. Cireuit

See, e.g., McCormack v. Herzog, 788 F3d 1017, 1022 (9th Cir. 2015)

_(suecessor 10 county prosecuting altorney was automatically substituted as
‘ dufcndam), Developmental Servs. Neétwork v, Doug,id:,, 666 F.3d 540, 540
“(Gth Cir. 2011) (“Toby Douglas i8 the current Director of the California
. Departinent of Health Care Services and has, {herefore, been automatically

substituted for lm predecessor, Davxd Maxwdi Jolly” bec Fed, R, Ciw.. P

T sy

10th Cirewit
o o 1242 1.2 (10th Cir. 2005) (city counsel membeas elecud lftu case w&s ﬁled
were sub%ltuwd for original defendanis), -

“See, e.g., Soott V. “Taylor, 405 F.3d 1251, 1253 1,1 (11th Cir. 2005) (Fed. R',

See, e, & Sou@ty 01 Sseparduomst% v, Pieaxam Crr@ve Cuy, 416 1* 3d 1239

Civ. P, 25(d) provides for automatic substitution when public officer who is
party in official capacity. is succeeded in office during pendency of action),
See, e.g., Griffith v, Lanier, 521 F3d 398, 399 (D.C. Cir. 2008) (when

< coniplaint named chief of police in his official capacity as defendant, his
- successor’s (aking office wiggered application of Fed, R, Civ. P 25(d),
... which automaticatly substilutessup}cessor of public officer named in official

capacity).

" 2 Motion not reqmred Fed. R. Civ. P, 25, adwsmy committee note-of 1961,

oth Circuit

8th Cireuir -

- Oth Cireutt-

© See, e.g., Top Flight Entm't, Ltd, v. Schuette, 729 F.3d 623, 630 n.} (6th Cir,

2013) {“the Executive Dircctor is substituted automatically for the Lollery

 Commisstoner by operation of Federal Rule of Civil Procedure 25(d)”).
-See,. ep, Kuelbs v, Hill, 615 E3d. 1037, 1042 8t Cir. 2010) (“a
-substitution motion is :not required-for the action to continue.”).

. See, e.g., Developmental Servs. Network-v. Douglas, 666 F.3d 540, 540 (9th
~Cir,, 2011) (“Toby Douglas is the current Direetor of the California

Bepartment of Healtls Care Services and has, therefore, been automatically

o0 substituied for his predcccssor, Dawd Maxweli -Jolly.” See Pu.! R. Civ. P.
25 :

3 Order of substitution is not neceasaiy. Fed. R. Civ. P, 25(d) (“Thcf: court may order substitution at
any‘time, but the absence of such an order does not affect the substitution.”): see also Fed, R, Civ. P. 25,
advisory committee note of 1961 (order of s.ub%ttluu(m is m)t feqmred bul nmy be etered at any time if
pdrty desires or coust think‘; fit).

-3 Cirenir

 6th Circuif

Tth Cirenit

“ See, e.g., Presbytery of the Orthodox Presbyterian Church v, Flotto, 40 F.3¢

1454, 1457 0.1 (3d Cir. 1994) {no formal order was rendered when new

© governor was elected to office, but this failure did not affect appeal and was
“noted by court of "tppeals. for pueposes of clasification only).

f . 'See, eg Brot hx,rum ¥, Lievul;ind 173 F3d 552, 558 (6th Cir. 1999)
“‘ (ahhough ¢court }md never gltered c"xpuon to reflect new official’s name,

coutt of appeals dts:eé,:uded mmnomcr}
See, e.g., Baugh v. City of Milwaukee, 829 T, ?upp 274 276 (F, D Wis
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-+ In some cases a change of officers may take place more than once during the suit,
If s0,-each new officeholder is automaueally substituted for the previous one.*

The automatic substitution procedute contrasts with the pmcedure under the rule
before the 1961 amendment, The former rule required that an application- be made
showing there was a ‘substantial need for continuing thelitigation. Moreover, the
application was required to be made within six months after the official assumed office
or the action would be dismissed. This harsh rule was seen as unduly burdensome and
a trap for the unwary.® : : - :

{2} Shewmg of Need to Contmue Litlgatlon Is Not Re:qulred for
_Substitution, Although Actlon May.Be Dismissed if Moot

" Becausé thé substitution is automatic, the plamtlff in-an action against a public
official is not vequitred to show a need to continue the litigation. Thus, the substitution
takes place without any showing that the new acimlmstratlon plans to continue the
p1ede<:essor s policies. Instead, if the successm does not intend to pursue the policies
that gave rise to the suit, the successor may seek voluntary dismissal of the action, or
seek to have the action dismissed as moot, or may take other appropriate steps to avert

-1993) (official was-automatically substituted at time he left office, regard-
- less of lack.of order of substitution).

<8tk Circuit < -+~ See, e.g., Kuelbs v. Hill, 615 F.3d 1037, 1042 (8th Cir. 201(}} ("the absence
s b e nof [a substitution order] does ot affect-the substitution.”),
" D.C Circuit ' Alr Line Pilots Ass’n, Int’l v. Civil Aeronautics Bd., 750 F.2d 81, 88 (D.C.

Cir. 1984) (when successor officials were not yet desipnated, plaiatiff could
-move foran order of substitiition when they were known, but substitution
B e would fake place automatically, mcespwuve of any formal order),
4. Ser:e& of‘ suimhtutmm& may take place. - peo =
Jsf Cir cml o ’”Kaycs v, S‘ecretary of the N&vy, 853 F.2d 1016, 1018 (1st Cir. 1988) (Navy
. Gt was sued in person of s secretary, and his successors ‘became parties,
o - ‘oseriatim, through operation of law under Fed. R, Civ, P, 25).
~2d Cireuit -+ -+ - Conyers v, 'Rossides, 558 F3d 137, 142 (2d Cie. 2009) .(“Conyers’s
Aot e o complaint initially named David M Stone, the then-Acting Administrator
- of the TSA. In the proceedings below, Kip Hawley was substituted as
- defendant under Fed. R. Civ: P, 25(d). Current Acting Administrator Gale D,
Rossides has now been antomatically substituted as defendant pursnant to
... Federal Rule of Appellate Procedure 43(c)(2).”"y; Women in City Gov't
- United v. City-of New York, 112 ERD. 29, 31 (S.D.N.Y. 1986) (officer
. became party when she replaced founer oﬁrceholdm and geased to be pariy
when she left office).
Cdth Cirewit .+ .. McBurney v, Coccinelli, 616 F.3d.393, 397 (4&1 (“n 2(}1()} (“1 he comphml
oo ... . named Robert Francis McDouncll, Attorney General {of Virginia] at the
... time of filing. Pursuant to Federal Rule.of Civil Procedure 25(d), McDon-
oo nelbs successor Willtam Clevelaud - Mims was automatically substituted
.. before the disteict court. After oral yrguments in this case, the Appellees
* substituted the present named Appelleg. For clarity, this opinion will refer
o mdmdmi Aple[ees by their office utles ™

s Former rule, See Fed, R. Civ, P, 25, advisory ;o;mmgte; nole of 1961, see generally § 25App.103,
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a judgment or decree.® Substitution is merely a procedural device that does not govern
mootness.”. -

After substitution, the claims against the official may be dismissed as moot if there
isno longer a live controversy.® If a plaintiff claims prior paitems of discrimination by
a government official, but there has been a chanfre in the occupant of that ofﬁce the
plaintiff must establish some basis to believe that the successor will confinue the
practices of the predecessor before injunctive relief against the successor is warranted.
Thus, a motion to dismiss may be granted if the plaintiff fails to allege that the
misconduct was the pohcy of the off‘ice or that the successor mteﬁded to continue the
unlawful practices.® =

[31 Automatic Substitution May Be Difficult If Successor Is Undetermined

Although substitution of the successor is antomatic, in a few situations it may be
difficult to determine who the appropriate successor is. For example, when an official
leaves office because the position has been eliminated, there may be no obvious
successor. In one case, the Civil Aeronautics Board ceased to exist and its authority
was transferred to the Department of Transportation. The District of Columbia Circnit
ruled that the designated officials at the Department of Transportation, although they

& No showing required to continue litigation against substituted official. Fed. R. Civ. P. 25,
advisory conunitiee note of 1961, see, e.g., Air Line Pilots Ass’n, Int’l v. Civil Aeronautics Bd.,, 750 F.2d
81, 88 (D.C. Cir. 1984) (becanse rule makes substitution automatic, it does away with former requirement
of showing of substantial need for continuing and maintaining action},

7 Substitution does not govern mootness.

7th Circuit - ‘Kincaid v. Rusk, 670 F.2d 737, 741 (7t Cir. 1982) (“substitution is inerely
N -a procedural device that docs not govern the question of moomess™).
- D. C. Cireuit " Network Project v. Corporation’ for Pub, Broadcasting, 561 F.2d 963, 966

D Cin 197D (subxmutmu wntl 1ot keep ahve otherwise moot controversy).

8 Actmn may be dismissed as moot, Se¢ Spomer v. Littleton, 414 U.S. 514, 520523, 94 8, Ct, 685,
38 L. Ed. 24 694 (1974) (Court remanded for determination whether any live controversy existed in civil
rights case after original defendant left office as state dltomey), see also Hagan v. Quinn, 867 F.3d 816,
81902 (7th Cir. 20073 ¢ ‘Because glamuffs claim for i lﬂjUnCilVC relief is moot, they have 1o claim against
defendants in their official capacitics, and we need not qubsmulu the currend office holders for (he named
defendanis under Pederal Rule of Civil i‘mgedurc 25((1) Thls auion is ﬁow only against the defendants
in their individual capacities for (iamage% ).

® To obtain relief against suécessor, basis of claim must contmue.

- Sith ,Ctrcmt Ciudadanos Unidos de San Juan v. Hidalgo Lounty Grand Jury Comm 18,
' 622 F2d 807, 822 (5th Cir. 1980) (plamuffs et hurden of showmg lhat
‘controversy coittinued to exist).

- D.C. Circuit Network Project v. Corporation for Pub. Bmad 561 F2d 963 968 (M.C.

’ Cir, 1977) (district court properly dismissed when c.omplauu did not show
that live controversy exisied between plaintiffs and successor official); see
also National Treasury Employees’ Union v. Campbell, 654 F2d 784, 788

" (D.C. Cir. 1981) ("where the conduet chatlenged is personal fo the original
named defendant, even though he was sued in his official capacity, a request
for prospective injunctive relief is mooted when the defendani resigns’™).
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had not yet been named, would be automatically substituted.*® In a similar case, the
court noted that the Secretary of Transportation was substituted for the Secretary of
Commerce after the relevant agency was ftransferred from the Department of
Commerce to the Department. of 'Transportation.’* In some cases the automatic
substimtion may | be defeated because an office or agency is texmmated and there is no
successor. In this situation the case is moot because thexe is 1o person or agency
against whxch rehef may be ordered. 12

If a permanent successor has not been appomieci {hen an actmg, officer is
substituted. The significant factor is whether the person has the official power to carry
out the corrective acts that may be required by the relief ordered.'? y

§ 25.43  After Substitution, Action Continues Without Substantive Effect

[1] Substitution Does Not Affect Suit Substantively

* Automatic substitution under Rule 25(d) does not affect any substantive issues in the
action. The automatic substitution is merely a procedural device that substitutes a
succassm f01 a past ofﬁCtal 1 The soie pufpose of the subsmunon is ta aliow the suﬂ:

10 l‘zansfel of authonty t(: new enmy. See Air Lme Pilots Ass'n, Int'l v. va:l Acronaums Bd 750
F.2d 81, 88 (D.C. Cir. 1984) (although successor officials were not yet designated, substitution would take
place antomatically, by foree of law, at time of designation with no lapse:in jurisdiction). -
Ist Circuit © See also Comelins v. Hogan, 663 F2d 330, 334 (1st Cir. 1981) (court noted
‘ T without deciding that when entity wok over functmns \Of prevmua. cnnty it
might be bound by ‘decree I suit).:

6th Circuwdt Top Flight Entm't, Lid, v. Schuetie, 729 F3d 623, 630 .1 (6th Cir. 2013)
Lo (Defendants” argument that the Lottery Commissioner is not a proper party
- to this lawsuit because he no longer has authority over millionaire-party
- licensing and regulation is without merit, Although the Michigan Governor
_transferred these rc;qunsibiliﬁes to the Executive Director of the Michigan
Jaming Control Board, see Mich, Comp. Laws §43291, the Executive
Director is substifated aummaucally for the Lottery L(}mm;s‘smner by
eperaiwn of }'Ldt,rai Rnie of Civil Procedure 2’5(&) )

D.C. Circuit. o Air Line Pilots Ass'n, Int I v. Civil Aeronautics Bd., 750 F.2d 81, 88 (D C.

' " Cir, 1984) (altbough successor officials were. not yet designated, substitu-
tion would take place aummamally. by force of law, at time of deugnatmn
with no lapse in jurisdiction).

13 Transfer of duties to new agency. See Independent U.S, ’Iaxzku mers Cmnm v, Lewn;, 0
F.2d 908, 910-911 (DC Cir. 1982)

12 No successor. See Skolnick v. I’arsom, 397 24 523, 525 (?m Cir. 1968) (o substitution was
possible in suil against federal commission and its wm;mr,amn;r when conmission was terminated and
O SuCCEssor to commissioner was app@mtcd)

13 A&tlng oﬂ' cer. may be auhstlmted See lcd R Civ. P 25 advmi)ry commitiee note of 1963
(aubsmun(m apphcs ‘whenever effective relief would call for corrective behavior by the one then having
official status and power”); see, ¢.g.. Dole v. Compton, 753 F. Supp 563, 564 n.l (BED. Pa. 1990)
(bcf.ausc Sceretary of Labor announced her resignation but no successor had been announced, Acting
Secretary was aummaucaﬂy substituted).

1 Substitution does not affect substantive issues. Ped R. va P. 25, advisory commitiee noie of
1961, see Saldana-Sauchez v. Lopez-Gerena, 256 F3d I, 0 (Ist Cir., 2(}(}1}(“!&&, Fed. R. Civ. P. 25(d)
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to continue without abatement? A defense of sovereign immunity or Eleventh
Amendment immunity is not affected by the substitution.® However, if a state official
has waived the state’s sovereign immunity from suit in federal court by removing an
action from state court, that immunity canaot be asserted by ofﬁcm]s who are
substituted or joined as defendants after removal 31

{2} Successor Sieps lnto Piace oi‘ l’redecesstar

When the chanoe in ofﬁcezs takes p]ace the successoz is autcmatscal]y substituted
(see § 25. 42[1]), and becomes a party for all purposes. The successor stands in the
same position as the predecessor with respect to the suit and has the same proc:edural
position in the suit as did the pledecessor"‘ Any order or Judgmem bmds the successor
official >

makes clear, the substitution of a public ofﬁmal by his or hef suocessor in an official capacity suil
does not affect the underlying action.”).

Z Guit continues without abatement, Fed. R, Civ. P. 25(d).

3 Substitution does not affect sovereign immunity or Efeventh Amendment immunity. See Fed.
R. Civ. P, 25, adwsory committee note of 1961; see also American Civil Libemes Union, Inc. v. Finch,
638 £.2d 1336, 1342 n.10 (5th Cir, Umt A. Mar. }981) (uung adv:sory commiuw nole of 1961 e
Lleventh Amendment).

31 Removal waives sovereign immunity from suit for officials substituted after removal. Green
v. Graham, 906 ¥.3d 955, 961-962 (11th Cir. 2018) (sovereign immunity belongs to state, and only
derivatively to state officials and entities, so removal of suit by original defendants waives immunity not
only for them but for officials substituted or joined after removal). :

4 Successor stands in place of predecessor.

15t Circuir : ‘Gaztambide v. Torres, 145 F3d 410, 415 (Ist Cir. 1998) (successor officers
n ‘ had standing (o challenge settlement agreement; “As he current officehold-
ers, their lack of participation in events prior to their ascendwcy to office
: . _ does nol alter their substantive rights.”). :

11tk Circuit © " Newman v. Graddick; 740 ¥.2d 1513, 1517-1518 (11th Cir, 1984) (gover-
' “ nor and commissioner who were current officials when consent decree was
signed had authority to bind successors, who become parties through

automatic substitution and stand in the shoes of (heir predecessors).

5 Orders binding on specessor.

Ist Circuit Rosario-Torres v. Hemandez-Colon, 889 F.2d 314, 316 n.2 (Ist Cir, 1989)
R ~ (orders in case would be binding on successor in official capacity).
5th Circuit © Alberti v. Klevenhagen, 610 F Sapp 1?8 142'n.6 (SD Tex, 1985} {court

held successor officer in contempt for failing to comply with court-ordéred
‘staffing plan at jail, noting that “the inevitable succession of officials in
public office does not excnse noncompliance”). :

7th Circuit Shakman v. Democratic Org., 919 F2d 455, 456457 (7th Cir. 1990)
{sheriff who succeeded former sheriff was bound by conseht decree that had
been reached). :

“1Ith Cireuit " Newman v, Graddick, 740 F.2d 1313, 1’817*1518 {11th Cir. 1984) {succes-
B sor stale officials, on iaking office, were bound by consent decree).
D.C. Circuit Air Line Pilots Ass’n, Int’] v. Civil Aeronantics Bd., 750 F24 81, 88 (D.C.

Cir. 1984) (“The Depariment of Transporiation will receive thise cases

(Rel. 201-32019  Pubdt0)
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* The substitution applies only with respect to official capacity claims and does not
subjéct the successor officer to individual 1iability with respect to the predecessor’s
acts. PGISOIIS may be mdmduaﬁy liable only’ 1f they are named and pxoperly sewed 8

[3] ' Former Official Ceases to Be P’arty in ()fﬁc:al Capacnty

Once substitution is automatically effected under Rule 25(d), the predecessor public
officer ceases to be a party.” The predecessor lacks stzmdmg to challen ge any decxsmns
in the action (unless the officer is also a palty in an mdmdual capac1ty) In one (zdses
legzslanve officers intervened in an action to defend a statute prowdmﬁ for a minute
of silence in schools They lost in the district coutt and the ceurt of apyeals After an
election, they were replaced as 1eglsiatwe officers, although they remained as members
of the legisiature. When they sought review in the Supreme Court, the Court ruled that
they lacked standing to prosecute the appeal. The authorlty to do S0 beionﬁed
exclusively to the new legislative officers.

(4] Capti(m May Be Amended to Reflect Change

attentmn the couri should amend the caption to 1eﬂect the name of the substituted
party, and further proceedmgs should be in that name.® Failure to do so does not affect

undcr a holdmg lhai LAB the predeccssor—dcfendant has unreasonably
-, delayed agency ac.utm”) e b .

8 Successor not pemmaily liable, :
1st Circuit Cabrera v, Municipality of Bayamon, 622 ¥.2d 4, 6 (1st Cir. 1980) (when
AR SUEIT . mayor. replaced predecessor, mayor was nol personally liable, because
neither original nor amended complaint contained allegations of wrongdo-

Caw e ing against mayor in individual capacity).

2d Circuit Woinen in City Gov't United v, City of New York, 112 ERD, 29, 31
R C{S.D.NCYL 1986) (officer became party in official capacity but could not be
- parly in individual capacily because person may not become personally

e - liable. without service).
Zilr Circuit - © 0 Kincaid v. Rusk, 670 F2d 737, 741 (7th Cir. 1982) (sheriff was properly
substituted as defendant in ofﬁuai~capac ity suit, akthough he could incur no

. personal liability).

7 Predecemn ceases to be party. See, .g., Baugh v. City of Mﬁwaukep, 829 F. Supp. 274 276 {E D,
Wis. 1993) (official was automatically substitated.in s official capacity at time he left office, regardless
of lack of order of submmnon) : e ,

8 Predecessor-has no standmg fo appeai aftm wbst!tutmn. sz..hu v. May, 484 U.S. 72, 78, 83,
108 §. Ct. 388, 98 L. Ed. 2d 327 (1987} (lepislative officers who infervened in suit in their official
capacities were not entitled o appeal after they were succeeded in office).

® Case should proceed: in name of substituted party. Fed, R. Civ. P. 25(d).

3d Civenit See Williams v. Red Bank Bd. of Bduc., 662 1.2d 1008, 1024 n.18 (3d Cir.
. 1981) (court of appeals noted that automatic substitution had taken place

and that on remand “some restructuring of the complaint may be desired,”

although this was a matter for the district court to deal with in first instance).

Hith @ircuit ~ . See, e.g., Klassy v. Weaver, 575 F.:Supp. 801, 804-805 (N.D. Ga. 1982)

{Rel. 201-372049  Pubdity
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the progress of the suit, and any misnomer not affecting substantive rights is
disregarded.’®

§25.44 Tltie ()E' Oﬁ" icer May Be Used Rather Than Name

A public officer suing o hemfr sued in an ofﬁczai capacxty may be designated by
official title rather than by name, although the court may order that the officer’s name
be added.* For a complete discussion of suits by or against public officers designated
only by their official titles, see Ch. 17, Piaumﬁ‘ and Dcfendam Capaury, Public
Officers.

§ 25. 45 Substlmtmn on AppeaI

Rule 25(d) applies when a public officer is. separated from office during the
pendency of trial court proceedings.® If the separation happens on appeal, substitution
is governed by Appellate Rule 43(c) or Supieme Court Rule 35.2 Those rules are

{court directed clerk of court to change caption to reflect antomatic change
in public officers). '
10 Fa:lure ta amend captmn does not aﬂect case. See Fed., R Clv_ T, 25(d) 1),
3d Circuit . Presbytery of the Orthodox Prcsbytcnan Church v. Florio, 40 I'3d 1454,
. 1457 0.1 (3d Cir. 1994) {caption in suit against governor was not changed
when new governor was elected to office, but this failure did not affect
appeal and was noted by court for purposes of dlarification only); Finberg
v. Sullivan, 634 F2d 50, 53 0.2 (3d Cir. 1980} (former officer continued to
“be named in capnon afler automatic substitution, but court disregarded
" misnomer because it did not affect :substantxve rights and noted this only to
; ‘avo&d possnblt, confusmn} ‘ :
Sth Cireuit ' z‘mzpe v. Peters, 260 Fed, Appx. 663, 663 (5th Cir, 2007) (unpublished)
h © 7 (“We also conclude that Arizpe’s argument that the district court’s rufing is
Jegally invalid because it listed Maria Cino as Acting Secretary of
Transportation, rather than Mary Peters as Secretary of Transportation, is
“rivolous. See Fed. R. Civ. P. 25(d) {“[Alay misnomer not affcct'mg the
- " parlies’ substantial rights must be disregarded.”).
Gih Circitit " Brotherton v. Cleveland, 173 F. 34 552, 558 (6th Cir. 1999) (aithough case
' o ‘reteum,d f()rim,r offi ct‘ﬂ s name, “we disregard the misnomer, and we look
o o 0 the merus”) ‘
arh Cirenit Thomas v. C(}umy of Los Angeles, 703 Fed App\; 508, 512 (9th Cir. 2017
(unpublished) (“[Altthough the district court crred by substituting the
County as the defendant whcn Sheriff Baca left office—it should have
substituted Sherifi Baca’s successor, Sheriff John Scott—his error did not
affect]] the pdmcs substantial nghis and hence ‘must be disregarded.” ™).
! Fed. R, Civ. P. I’I(d), see Fed. R. le P. 25, adv:sory comxmuee note of 2007 (provision dealing
with suits by or against public officers brought by or against parties designated only by their official title
was formerly containied in Fed. R. Civ. P. 25(d); but as part of the 2007 restyling of the Federal Rules of
Civil Proccdure, this provision wa-; moved and became Fed R ClV P. 17(d) because “it deals with
designation of a public officer, not qubsuit}tmn ”)
1 Fed. R. Civ. P. 25(d). :

2 See Fed. R. App. P. 43; Sup. Ct. R. 35.3; see generally Ch. 343, Substitution of Parties; Ch. 535,
Death, Substitution, and Revivor: Public Officers.

{Rel. 200-32019  Pubd1G)
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essentially the same as Rule 25(d), however, and as a practical matter it is unnecessary
to be concerned about when the change in officers occurred. The courts of appeals
typically cite to both the Federal Rules of Civil Procedure and the Federal Rules of
Appellate Procedure when noting that an aulomatic subsntunon has taken place at
some tune bfafore ihe appellate opmion 1s Issued 3 '

3 ‘suhstxtutmn ot appeal

I3t Circutl D;ffmderfm ¥, Gome.c-Coion, 587 R3d 445 4‘56 (lst Lur 2(){}9) (‘ Subsu-
tution is automatic where, as fiere, e district court imposed fees against
Gomez-Colon only in his official capacity, See Fed. R. App. P 43(c)(2);
Fed. R, Civ. P. 25¢d).”); Kaweesa v. Gonzales, 450 F3d 62, 62 (Ist Cir.
2006) (U.S. Astorsey General Alberto R Gonzales substituted for John
Asheroft as respondent, uting}f:d R.. Cw i 25((1){}} and Fed, R, App P
el i 43((})(2)

2d Circuit Conyers v. Rossides, 558 F3d 137, 142 (2(:1 Cir. 2009 ("Conyema
. complaint initially named, David M. Stone, the then-Acting Administrator
of the TSA. In the proceedings below, Kip Hawley was substituted as
defendari under Fed, R. Civ. P. 25(d). Current Acting Administrator Gale D,
Rossides has now been automatically substituted as defendant ‘pussuant 1o
“Federal Rule of Appel]ale Procedure 43(c)(2).”); Henry v. Scully, 78 E.3d
© 51,52 (2d Cir. 1996) (court noted that superintendent of correctional
facility had been automatically &ubsixtutcd as party under Fed. R. Civ. P

" 25(d) and Fed. R. App. P, 43(0). :

dth Cirenit City of Virginia Beach v. Roanoke vaet Basin, 776 F.2d 484, 486 n.1 (dih
- o o Cli‘ 1985} (courl noted that governor had been substituted).
Sth Circuit Ameﬂwu Civil Liberties Union, Inc. v, hm,l\ 638 E2d 1336, 1340 (5th Cir.

Unit A, Mar. IQSI) (uew governor and other state officials succeeded to
" office and were antpmatically ;,ubsmutcd by operation of former Fed. R.
- Civ. P 25(d){1‘) (m)w see fed R, Cw P ,25(d)) and Fed. R. App. P
o By,
Gth Cirewit ., Jones v. .fc:harms 264 Fed App3. 463 46«4 (6th Cir. 2007) (unpublished}
("The district court automatically substifuted Mike Johanns for Ann
. Veneman as the properly named officeholder [ic., Secretary of the
Department of Ag,mcuhure} pursﬂam to Fed. R Civ. P. 25(d). To the extent
that the parties erroncously named Vemmau as a party o this appeal, we
also recognize the automatic subsuiutmn of a Successor oiﬁwlmlder
i pursuant {o Fed. R, App P 43{@(2)")

7th Circwit ' Kincaid v. Ruisk, 670 F.2d 737, 741 (7th Cir. 1982) (noting that Fed. R. App.

o P. 43(c) was derived from Fed. R. Civ. P. 25(d)).
. 8th Circait L Melntyre v. Caspard, 35 E3d 338, 338 (8th Cir, 1994) (superintendent of

correctional facility left office durmg penm,ﬂcy of appr:al and court

o o Vsubsuuztcd new sapermtendem) ‘
O Circit .. Dawson v, Myers, 622 F.2d-1304, 13(34 ()th (,1{ 1980) {sta((, ofﬁclai was
. substituted for prior official under former Fed. R. Civ. P 25(d¥(1) (how sce
Fed. R. Civ. P. 25(d)) rather_than Fed. R. Civ. P. 43(c)(1) because change

took place before appeal was faken).

(el 20132069 Pub410)
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COMMENTS

AomvrraLTy—MamntENANCE AND Cure— The recent decision of
Warren v. United States' marks another instance of the growing inter-

1340 U.S. 523, 71 S.Ct. 432 (1951), discussed infra.
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maximum cure was achieved. The minority, consisting of Justices
Douglas, Black, Murphy, and Rutledge, dissented on the ground that
cure should also include expenses for maintaining a condition of maxi-
mum cure if that was necessary.®

. The duration of the duty of maintenance and cure has been
definitively settled by the Supreme Court and today the only question
remaining is as to when the maximum cure has been achieved in the
particular case.

IV. Summary

The shape of the remedy of maintenance and cure has been clearly
defined. There are, of course, 2 number of peripheral questions remain-
ing but the broad outline is clear.

The seaman is entitled to his wages until the end of the voyage or
for the period for which he signed on, if longer. He is entitled to main-
tenance and cure for injuries or illnesses which occur while he is in
the service of the ship, but the right may be defeated if the injury or
illness arose out of the seaman’s gross negligence or willful misconduct.
The seaman on shore leave or off duty is considered to be in the service
of the ship. The fault of the.vessel or its owners is not a requirement
of liability. The measure of the maintenance and cure to which the
seaman is entitled is the ordinary maintenance and cure given seamen
generally. The duty of the vessel and its owners continues only until
such time as the maximum cure has been effected.

In line with present day philosophies the trend has been to expand
the remedy in favor of the seamen. Justice Douglas is an able spokes-
man for the majority with its liberalizing tendencies. However, Jus-
tices Jackson and Clark appear to have some doubts as to the desirability
of further expansion of the remedy.

Donald S. Leeper, S.Ed.

CwviL ProceEpure—ABATEMENT—STATUS OF Surr NomiNALLY
Acamst GovernMENT Orriciar WaenN Orriciar Leaves Orrice—
Often an action brought against an official of the sovereign is actually
against the sovereign itself, nominally represented by the official. The
status of such a suit when the official leaves office is even today not

88 Also denied in Muruaga v. United States, (2d Cir. 1949) 172 F. (2d) 318.
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satisfactorily settled. The so-called representative suit,! while at one
time :serving a purpose, has always- been somewhat anomalous and
today is antiquated and useless.

I. Common Law Background

Every civilized political state has, as a part of its judicial system, a
principle that the sovereign cannot be sued without its consent.?
Whether or not this stemmed from the divine right of kings, it is based,
at least in part, upon the theory that the ability of governmental author-
ity to operate efficiently depends upon there being no recourse against
it. Consequently, both federal and state courts uniformly have held
that the United States cannot be sued without its consent.®> The rep-
resentative suit was developed as a fiction to circumvent the operation
of the principle of sovereign immunity.* Instead of making the sover-
eign a party defendant, suit is brought against an official of the sov-
ereign, not with the intent of making him personally liable,® but to
force him to perform an official duty, which anyone holding the office
could perform, to satisfy a claim in substance against the sovereign.

The representative suit was further identified with the official, the
nominal defendant, by the form of action in which the suit was usually
brought, namely, a mandamus proceeding.® The federal courts have
held that mandamus goes to the official, not to the office,” so that if the
official leaves office while the suit is pending, the action abates® as
completely as did a tort claim at common law when either party died.’
The suit could not continue against the official because he could no
longer perform the duty requested by the claimant. The official’s suc-

1In this context, a representative suit, as defined by Justice Frankfurter, is an action
against a governmental officer, but in effect against the United States—not a class action
in the usual sense of that term. See Snyder v. Buck, 340 U.S. 15 at 28, 71 S.Ct. 93 (1950).

254 Am. Jur., United States §127 (1945).

3 The same is true as to the several states. See 49 Am. Jur,, States, Territories, and
Dependencies §91 (1943).

4 Snyder v. Buck, 340 U.S. 15 at 28 and 29, 71 S.Ct. 93 (1950).

5 An exception is the so-called Collector-suit, in which the Collector of Internal Rev-
enue is held to have committed 2 personal wrong in collecting the tax. For the additional
problems raised see 4 Moors, Feperar Pracrice 531 to 534 (1950).

6102 A.L.R. 943 (1936).

7102 AL.R. 943 at 945 (1936); 43 Am. Jur., Public Officers §508 (1942); 1 Am.
Jur., Abatement ‘and Revival §48 (1936); Secretary of Interior v. McGarrahan, 9 Wall.
(76 U.S.) 298 (1869); United States v. Boutwell, 17 Wall. (84 U.S.) 604 (1873).

8 When an action abated at common law, it was utterly dead and could not be revived
except by commencing a new action. First Nat. Bank of Woodbine v. Board of Supervisors
of Harrison County, 221 Iowa 348, 264 N.W. 281 (1935). See also 1 Worps anD
Parases 65 (1940).

8 Prosser, TorTs 950 (1941). .
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cessor could not be substituted as defendant, because mandamus went
to the official, not to the office. If this result was once thought indis-
pensable in order to avoid identification of the official with the sover-
eign, it became totally unnecessary in many instances after 1855, when
the federal government came to realize that it could allow recourse for
claims against it and still function as a government, and so created the
Court of Claims.*®

II. Statutory Development

The United States Supreme Court became aware of the gross in-
convenience caused by the abatement of a representative suit when
the official left office. Not only was abatement wasteful both of time
and expense, but there was also a likelihood that the plaintiff would
be barred forever by the running of a statute of limitations. In an 1895
decision, the Court appealed to Congress to take action.!* The result
was the Act of February 8, 1899,*2 which provided, seemingly unquali-
fiedly, that an action against a federal government officer should not
abate if he left office while the suit was pending. Upon a showing that
survival of the action was necessary, the successor could be substituted
within twelve months after the original defendant left office. The act,
however, was ambiguous as to the result if substitution was not made
within the time provided. The Supreme Court in the case of LeCrone
v. McAdoo*® held that the action did not abate at all; but, if seasonal
substitution was not made, it came to an end. Prior to a judgment the
result in the two instances would surely be the same. If, however, the
official left office after a judgment in the district court had been ob-
tained, that judgment stood. Actually only the appellate part of the
action abated. The effect of a judgment against the official after he has

10Tn 1855 the Court of Claims was established with jurisdiction over “All claims
founded upon any law of Congress, or upon any regulation of an executive department, or
upon any contract, express or implied, with the government of the United States. . . .” 10
Stat, L. 612 (1855). 24 Stat. 505 (1887) increased the jurisdiction of the Court of Claims
to include claims founded upon the Constitution of the United States and gave the district
courts concurrent jurisdiction.

11 Bernardin v. Butterworth, 169 U.S. 600 at 605, 18 S.Ct. 441 (1898).

12 30 Stat. L. 822 (1899). “. . . no suit, action, or other proceeding lawfully commenced
by or against the head of any Department or Bureau or other officer of the United States in
his official capacity, or in relation to the discharge of his official duties, shall abate by rea-
son of his death, or the expiration of his term or office, or his retirement, or resignation, or
removal from office, but, in such event, the Court, on motion or supplemental petition filed,
at any time within twelve months thereafter, showing a necessity for the survival thereof to
obtain a settlement of the questions involved, may allow the same to be maintained by or
against his successor in office, and the Court may make such order as shall be equitable for

the payment of costs.”
181 ,eCrone v. McAdoo, 253 U.S. 217, 40 S.Ct. 510 (1920).
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left office was not made clear. At least one later United States Supreme
Court decision'* and several court of appeals decisions have misinter-
preted the LeCrone case to mean that the action would abate com-
pletely if after twelve months no substitution had been made® The
Supreme Court, however, recently has reaffirmed by dictum the statu-
tory interpretation in the LeCrone case.*®

In a 1922 decisien, the United States Supreme Court suggested
that the Act of 1899 be amended to include substitution of successors
to state officers who leave office while suits to which they are parties
are pending'” The resulting 1925 amendment embodied this pro-
posal, and also shortened the period of substitution to six months after
the officer’s tenure terminates.*®

In 1938, the 1925 amendment was incorporated by reference into
Federal Rule 25(d), the only difference being in the prescribed period
of substitution: six months after the successor takes office rather than
six months after the original official leaves office. In 1948, Rule 25(d)
was amended to embody completely the 1925 provision, but without
reference to it.*° ’

While the statutory development has somewhat eased the harsh-
ness of the common law rule of abatement, it has not been completely

14 Fix v. Philadelphia Barge Co., 290 U.S. 530 at 533, 54 S.Ct. 270 (1934).

15 Black Clawson Co. v. Robertson, (D.C. Cir. 1934) 71 F. (2d) 536; Oklahoma ex
rel. McVey v. Magnolia Petroleum Co., (10th Cir. 1940) 114 F. (2d) 111 at 114; Becker
Steel Co. of America v. Hicks, (2d Cix. 1933) 66 F. (2d) 497 at 499.

16 Defense Supplies Corp. v. Lawrence Warehouse Co., 336 U.S. 631 at 637 to 638,
69 S.Ct. 762 (1949).

17 Trwin v. Wright, 258 ULS. 219 at 223 to 224, 42 S.Ct. 293 (1922).

1843 Stat. L. 936 at 941, §11Ca) (1925). “. . . where, during the pendency of an
action . . . brought by or against an officer of the United States . . . and relating to the
present or future discharge of his official duties, such officer dies, resigns, or otherwise ceases
to hold such office, it shall be competent for the court wherein the action, suit, or proceed-
ing is pending, whether the court be one of first instance or an appellate tribunal, to per-
mit the cause to be continued and maintained by or against the successor in office of such
officer, if within six months after his death or separation from the office it be satisfactorily
shown to the court that there is a substantial need for so continuing and maintaining the
cause and obtaining an adjudication of the questions involved.”

19 Rule 25(d), Rules of Civil Procedure, 28 U.S.C. (1948) §2072. “When an officer of
the United States, or of the District of Columbia, the Canal Zone, a territory, an insular
possession, a state, county, city, or other governmental agency, is a party to an action and
during its pendency dies, resigns, or otherwise ceases to hold office, the action may be con-
tinued and maintained by or against his successor, if within 6 months after the successor
takes office it is satisfactorily shown to the court that there is a substantial need for so
continuing and maintaining it. Substitution pursuant to this rule may be made when it is
shown by supplemental pleading that the successor of an officer adopts or continues or
threatens to adopt or continue the action of his predecessor in enforcing a law averred to be
in violation of the Constitution of the United States. Before a substitution is made, the
party or officer to be affected, unless expressly assenting thereto, shall be given reasonable
notice of the application therefor and accorded an opportunity to object.”
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sound in its approach to the problem, as it has not recognized that in
many suits against federal officers the United States is the real party in
interest, and that, therefore, substitution of one nominal party to replace
another is at best 2 mere formality.*°

III. Suyder v. Buck

The United States Supreme Court in a five to four decision®
recently affirmed the dictum of the Defense Supplies Corporation
Case,?® namely, that the effect of section 11 of the Act of 1925, which
governed,?® was to abate a suit brought against a government official
who leaves office while the action is pending, if substitution is not made
within the statutory period.

The plaintiff, 2 naval officer’s widow, sued the Paymaster General
of the Navy to recover a statutory death gratuity allowance. The suit
could have been brought directly in the district court or the Court of
Claims. The original action was for mandamus; but, since the duty
the performance of which the plaintiff sought to compel was not
strictly ministerial,** the district court granted a mandatory injunction
instead. The Government appealed in the name of the original Pay-
master, Buck, who, before appeal but after the judgment of the district
court, had been retired. After the statutory substitution period had
elapsed, the Government called to the attention of the court of appeals
the fact of Buck’s retirement. The court of appeals vacated the judg-
ment of the district court and remanded with directions to dismiss the
action as abated.

The plaintiff then appealed to the Supreme Court, which affirmed
the action of the court of appeals. Justice Douglas, the author of the
majority opinion, tracing the history of the problem of abatement in
the representative suit, interpreted the Act of 1899 to mean that the
action did not abate, but was at an end, if substitution was not made
during the twelve-month period, thus reaffirming LeCrone v. McAdoo.
According to Justice Douglas, section 11 of the Act of 1925, by leav-
ing out the phrase, “no . . . action . . . shall abate,”*® changed the effect

20 4 Moore, Frperar Pracrice 511 (1950).

21 Snyder v. Buck, 340 U.S. 15, 71 S.Ct. 93 (1950).

22 Defense Supplies Corp. v. Lawrence Warehouse Co., 336 U.S. 631 at 637 to 638,
69 S.Ct. 762 (1949).

28 “For the Court of Appeals during the period material to our problem had in force
its Rule 28(b) which provided that abatement and substitution were governed by §11 of
the 1925 Act.” Snyder v. Buck, 340 U.S. 15 at 17, note 2, 71 S.Ct. 93 (1950).

2434 Am. Jur., Mandamus §66 (1941); Secretary of Interior v. McGarrahan, 9 Wall.
(76 U1.S.) 298 (1869).

26 Act of February 8, 1899, 30 Stat. L. 822. See note 12 supra.
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of the earlier statute, so that under the new statute the action abated
if seasonal substitution was not made. Plaintiff argued that section 11
was intended to apply only to “actions brought against officials for
remedies which could not be got in a direct suit against the United
States.”?® Justice Douglas held, however, that the act, by its very word-
ing, covered any action brought by or against any officer of the United
States relating to present or future discharge of his official duties, and
that this necessarily covers many actions which are in substance suits
against the United States. The suit, therefore, abated, and the plain-
tiff had to start anew. If a statute of limitations had run in the mean-
" time, the remedy would have been lost completely.

The fact that there are two dissenting opinions®” in the Swuyder
case illustrates how unsettled the problem is. Justice Frankfurter,
joined by Justice Jackson, made a thorough analysis of the question
and presented a common sense solution, though one probably unwar-
ranted by the language of section 11.2® He reasoned that since this was
in substance a suit against the United States and could have been
brought directly against it, the appeal should be allowed, and the court
should merely “note as a matter of record that the name of the Pay-
master General of the Navy is now Fox [Buck’s successor]. . . .”?° If it
could be said that the statute does not apply to such a suit, the United
States should be substituted rather than the official’s successor. It must
be admitted, however, that this would present difficulties where the
action is mandamus. Surely it would be desirable if Justice Frank-
furter’s suggestion could be effectuated. The statute, however, pur-
ports to cover any suit to which a government officer in his official
capacity is a party, though only nominally, and sets a definite time in
which substitution must be made in the event the official leaves office.
In the face of these express provisions, it is difficult to find that the suit
merely continues as though proper substitution under the statute was
made.

Justice Frankfurter believed that the Act of 1899 and section 11
(the 1925 amendment) were intended by Congress to have the same
effect, and that the purpose of the later statute was merely to enlarge
the scope of the earlier one so as to include state, local, and territorial
officers. Under his interpretation, an action under either statute would

28 Snyder v. Buck, 340 U.S. 15 at 20, 71 S.Ct. 93 (1950).
271d. at 22 and 32.

28 See note 18 supra.

28 Snyder v. Buck, 340 U.S. 15 at 31, 71 S.Ct. 93 (1950).
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abate unless proper substitution is made. This seems to controvert the
holding of LeCrone v. McAdoo.*°

Justice Clark dissented®* on the ground that the court of appeals
should have dismissed the appeal, since Buck, the party appealing, no
longer had standing before the court. This probably meant that the
judgment of the district court would be left standing. Query as to
the effect of a judgment against an official having left office. Although
Justice Clark reached this result apparently without relying upon sec-
tion 11, that statute surely applies. His conclusion logically would
necessitate a finding that section 11 had the same effect which Justice
Douglas attributed to the Act of 1899, namely, that according to the
statute the action was at an end. Under present legislation, this may
well be the best result of the three opinions, since it is likely that the
two statutes were meant to have the same effect, as Justice Frankfurter
claimed,? but at the same time the wording of the Act of 1899 seems
to indicate categorically that the action would not abate.

IV. Possible Solutions

Seeking a solution to the question, one discovers four possibilities.®
The two which will be considered first could be accomplished under
Federal Rule 25(d) as it now stands. The remaining two go more to
the philosophy of the representative suit and would require legislative
changes.

One possible way to resolve the problem under present legislation
would be to by-pass Federal Rule 25(d) by saying, as Justice Frank-
furter said of section 11 in the Snyder case, that it does not pertain to
actions in substance against the United States. A number of O.P.A.
cases have so held,®* on the ground that to hold otherwise “would, in
our opinion, be to glorify form over substance and reality.”*® Justice
Douglas’ broad language in the majority opinion of the Suyder case
seems, correctly, to foreclose this as a possibility without legislative
changes. Surely section 11 and Federal Rule 25(d) were intended to
cover any action to which an official is either an actual or a nominal

80 LeCrone v. McAdoo, 253 U.S. 217, 40 S.Ct. 510 (1920).

81 Justice Black concurred.

82 Snyder v. Buck, 340 U.S. 15 at 23, 71 S.Ct. 93 (1950).

83 4 Moong, Fepenar Pracrice 534 to 538 (1950).

8¢ Northwestern Lumber & Shingle Co. v. United States, (10th Cir. 1948) 170 F. (2d)
692; Ralph D’Oench Co. v. Woods, (8th Cir. 1948) 171 F. (2d) 112; Fleming v. Goodwin,
(8th Cir. 1948) 165 F. (2d) 334.

85 Fleming v. Goodwin, (8th Cir. 1948) 165 F. (2d) 334 at 338.
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party. Itis unlikely that the majority of the Supreme Court will change
its position as to the meaning of the present legislation.

A second suggested solution would be to satisfy the technical re-
quirements of the present legislative scheme by allowing an ex parte
blanket substitution of the successor in office. Some of the district
courts have done so in O.P.A. cases.®® The workability of this solu-
tion to the problem depends, however, upon the voluntary cooperation
of the successor and is, therefore, not likely to prove effective where the
official is generally defending actions rather than bringing suit.

Third, Congress could recognize, as it has with respect to suits before
the Tax Court,®” that the United States is the actual party in interest
and dispense altogether with the necessity of substitution, which is in
truth but a formality in “a suit to secure a money claim due from the
United States, enforced against the officer who was the effective conduit
for its payment.”*® This could easily be accomplished by means of a
proviso limiting Federal Rule 25(d) to actions on claims which cannot
be brought directly by or against the United States. To paraphrase Jus-
tice Frankfurter, since the representative suit arose as a subterfuge to
circumvent sovereign immunity, there is no merit in continuing the
fiction in cases as to which the sovereign has consented to direct suit.?®

In view of the fact that the suit against the governmental representa-
tive is so much a part of our system of jurisprudence, probably the most
practical solution is a compromise under which suit could be brought
against the office instead of the official.2® If, therefore, the official leaves
office while the action is pending, the suit merely continues against the
successor. No substitution of names would be necessary if the original
official was not sued by name. The courts have long held that an action
brought against a board or agency with continuity of existence does not
abate upon a change in personnel, and no substitution is needed.*
There is no reason why this practice can not be extended to allow suit
against an office with continuity of existence, though held by successive
individuals. Many state courts very early recognized this general ap-
proach in holding that a mandamus proceeding goes to the office, not to

88 4 Moore, FEpErAaL Pracrice 536 (1950); Bowles v. Goldman, (D.C. Pa. 1947)
7 F.R.D. 12; Bowles v. Weiner, (D.C. Mich. 1947) 6 F.R.D. 540.

8753 Stat. L. 165 (1939), 26 U.S.C. (1946) §1143; 4 Moorg, FepEraL Pracrice
534 and 536 (1950). .

88 Snyder v. Buck, 340 U.S. 15 at 28, 71 S.Ct. 93 (1950).

391d. at 28 and 29.

40 4 Moorg, Feperar. Practice 536 (1950).

41102 ALLR. 943 at 956 (1936); Murphy v. Utter, 186 U.S. 95, 22 S.Ct. 776
(1902); Leavenworth County v. Sellew, 9 Otto (99 U.S.) 624 (1878); Marshall v. Dye,
231 U.S. 250, 34 S.Ct. 92 (1913); rwin v. Wright, 258 U.S. 219, 42 S.Ct. 293 (1922).
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the official, so that a mandamus action against an official will not abate
upon his leaving office.?

That the problem of the representative suit should today be so
unsettled an issue seems strange, especially in view of the fact that
adequate legislation has succeeded in laying to rest many another com-
mon law ghost. The representative suit is so solidly implanted in our
judicial system, however, that it may be with us indefinitely. One can
hope, nevertheless, that eventually our legislators will adopt a more
realistic philosophy. Perhaps the Supreme Court through the decision
of the Suyder case will, as it has done in the past,*® provide the needed
impetus.

Alan C. Boyd, S. Ed.

ConstrrurioNal Law — Crvin Ricars — Fmst AMenpMENT
Freepoms—RerormuraTiON OF THE CLEAR AND PrESENT Dancer
Docrrmve—In July 1948 the apostles' of Communism in America were
indicted under the conspiracy provisions of the Smith Act of 1940. The
tension marking both the trial and the present era has obscured the con-
stitutional problems and policy considerations involved. It is the pur-
pose of this comment to trace the history of this cause celebre, Dennis
et al. v. United States,? and to examine its effect upon our constitutional
notions of the permissible bounds of utterance, primarily by an analysis
of the appellate opinions.

I. The Nature of the Indictment and the Trial

The Smith Act of 1940 contained “the most drastic restriction on
freedom of speech ever enacted in the United States during peace,”® but
the farreaching sections had been little used.* The defendants were

42 102 A.L.R. 943 at 948-952 (1936).

48 The case of Bernardin v. Butterworth, 169 U.S. 600, 18 S.Ct. 441 (1898) was
largely responsible for the Act of 1899, and the Supreme Court in the case of Irwin v.
Wright, 258 U.S. 219, 42 S.Ct. 293 (1922) urged such changes as were later adopted in
§11 of the 1925 Judicial Code.

1 QOriginally defendants were twelve leaders of the Communist Party of the United
States. Eugene Dennis, general secretary, headed the list after the case of William Foster,
chairman, was severed because of his illness. See New Yonk Trmes, Jan. 19, 1949, p. 1:1.
" 2341 U.S. 494, 71 S.Ct. 857 (1951), Petition for rchearing denied, 72 S.Ct. 20

1951).

3 Cuaree, Frer Seeece mv TaE UniteEp States 441 (1941). Chafee indicates that
the formal title, the Alien Registration Act of 1940, 54 Stat. L. 670 (1940), was misleading.

4Title 1 of the original act. The solitary use of the prohibition against conspiracy to
advocate overthrow, section 3, was in Dunne et al. v. United States, (8th Cir. 1943) 138
F. (2d) 137, cert. den. 320 U.S. 790, 64 S.Ct. 205 (1943), where leaders of the Socialist





















