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Rules Suggestion 24-EV-H

and disposition of cases can mean that the same or similar behavior is admissible against one
defendant as a basis for showing a propensity for dishonesty and not others. Given this
variability, the use of convictions as a measure for dishonesty undermines the fairness and
integrity of the judicial process. Amending Rule 609 to account for such would ensure that prior
convictions used to impeach a witness’s character for truthfulness are based on a more reliable
assessment of the defendant-witnesses’ conduct, rather than on the potentially arbitrary outcomes
created by prosecutorial decision-making.

The proposed change to Rule 609(a)(1) is also warranted because the existing rule
contributes to the trial penalty. In the federal criminal legal system, defendants who exercise their
constitutional right to trial are given sentences three times longer on average than defendants
who plead guilty, far exceeding the degree of difference that would result only from denial of
credit for “acceptance of responsibility.”” This is the trial penalty. For some crimes, the average
differential is as much as eight times greater.® This massive differential has had numerous
negative impacts on the legal system, most notably that it has contributed to making trials in
criminal cases extremely rare. In 2023, fewer than 3% of federal convictions resulted from trials;
the rest were all pleas.” The Supreme Court has acknowledged that “criminal justice today is for
the most part a system of pleas, not a system of trials.”!” The trial penalty and coercive plea
bargaining have been recognized as a major problem in our criminal legal system by a swath of
organizations across the political spectrum.!!

One of the major consequences of the trial penalty is the strong coercive effect it has in
inducing defendants to waive their constitutional right to trial and plead guilty to avoid the
chance of a much higher sentence if convicted at trial. The trial penalty, or the threat of one, is
often so severe that it can even drive innocent people to plead guilty. In the National Registry of
Exonerations database of all exonerees—people who were convicted of crimes and later

"NACDL, The Trial Penalty: The Sixth Amendment Right to Trial on the Verge of Extinction
and How to Save It, at 20 fig. 1 (2018), https://nacdl.org/TrialPenaltyReport.

81d. at 17,20 fig. 1 (showing that for some crimes, such as embezzlement and burglary/breaking
and entering, the differential is roughly 8x greater for defendants who went to trial).

% U.S. Sent’g Comm’n, 2023 Sourcebook of Federal Sentencing Statistics tbl. 11 (2023)
(showing that just 1,824 convictions resulted from trial out of a total of 64,124 convictions in the
federal system in 2023).

19 Lafler v. Cooper, 566 U.S. 156, 170 (2012).

' For example, the national End the Trial Penalty coalition and its member organizations and
individuals which include academics, defense lawyers, prosecutors, and a broad variety of
advocacy groups and individuals. https://www.endthetrialpenalty.org/who-we-are. See also the
American Bar Association Criminal Justice Section 2023 Plea Bargain Task Force Report and
ABA-adopted resolution,

https://www.americanbar.org/groups/criminal _justice/committees/taskforces/plea bargain_ tf/.

Advisory Committeeon EvidenceRules| Novembet8, 2024 Page 140 of 405


https://nacdl.org/TrialPenaltyReport
https://www.endthetrialpenalty.org/who-we-are



https://www.law.umich.edu/special/exoneration/Pages/detaillist.aspx
https://www.law360.com/articles/1827603/panel-voices-concern-over-prior-convictions-evidence-rule
https://www.law360.com/articles/1827603/panel-voices-concern-over-prior-convictions-evidence-rule






























































































































































































































































































































https://www.evidentlyai.com/classification-metrics/accuracy-precision-recall










































https://www.npr.org/2023/05/08/1174132413/people-are-trying-to-claim-real-videos-are-deepfakes-the-courts-are-not-amused
https://www.npr.org/2023/05/08/1174132413/people-are-trying-to-claim-real-videos-are-deepfakes-the-courts-are-not-amused



https://beebom.com/best-deepfake-apps-websites
https://beebom.com/best-deepfake-apps-websites
https://www.media.mit.edu/projects/detect-fakes/overview/



https://www.nytimes.com/interactive/2023/06/28/technology/ai-detection-midjourney-stable-diffusion-dalle.html?smid=nytcore-ios-share&referringSource=articleShare
https://www.nytimes.com/interactive/2023/06/28/technology/ai-detection-midjourney-stable-diffusion-dalle.html?smid=nytcore-ios-share&referringSource=articleShare
https://www.nytimes.com/2023/05/18/technology/ai-chat-gpt-detection-tools.html
https://www.nytimes.com/2023/05/18/technology/ai-chat-gpt-detection-tools.html












https://medium.com/humanrightscenter/a-law-youve-never-heard-of-could-help-protect-usfrom-fake-photos-and-videos-df07119aaeec
https://medium.com/humanrightscenter/a-law-youve-never-heard-of-could-help-protect-usfrom-fake-photos-and-videos-df07119aaeec



https://www.techdirt.com/articles/20190128/13215341478/deep-fakes-lets-not-gooff-deep-end.shtml
https://www.techdirt.com/articles/20190128/13215341478/deep-fakes-lets-not-gooff-deep-end.shtml


















mailto:liesarichter@ou.edu




























































mailto:liesarichter@ou.edu












https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959120651&pubNum=661&originatingDoc=I1e5215515ae811dbbe1cf2d29fe2afe6&refType=RP&fi=co_pp_sp_661_86&originationContext=document&transitionType=DocumentItem&ppcid=3cdee0796d7b4318acc35d40a62c9c76&contextData=(sc.DocLink)#co_pp_sp_661_86
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959120651&pubNum=661&originatingDoc=I1e5215515ae811dbbe1cf2d29fe2afe6&refType=RP&fi=co_pp_sp_661_86&originationContext=document&transitionType=DocumentItem&ppcid=3cdee0796d7b4318acc35d40a62c9c76&contextData=(sc.DocLink)#co_pp_sp_661_86
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976131377&pubNum=578&originatingDoc=I1e5215515ae811dbbe1cf2d29fe2afe6&refType=RP&fi=co_pp_sp_578_901&originationContext=document&transitionType=DocumentItem&ppcid=3cdee0796d7b4318acc35d40a62c9c76&contextData=(sc.DocLink)#co_pp_sp_578_901
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984134856&pubNum=661&originatingDoc=I1e5215515ae811dbbe1cf2d29fe2afe6&refType=RP&fi=co_pp_sp_661_198&originationContext=document&transitionType=DocumentItem&ppcid=3cdee0796d7b4318acc35d40a62c9c76&contextData=(sc.DocLink)#co_pp_sp_661_198
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984134856&pubNum=661&originatingDoc=I1e5215515ae811dbbe1cf2d29fe2afe6&refType=RP&fi=co_pp_sp_661_198&originationContext=document&transitionType=DocumentItem&ppcid=3cdee0796d7b4318acc35d40a62c9c76&contextData=(sc.DocLink)#co_pp_sp_661_198









https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989129303&pubNum=661&originatingDoc=I1e5215515ae811dbbe1cf2d29fe2afe6&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=3cdee0796d7b4318acc35d40a62c9c76&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989129303&pubNum=661&originatingDoc=I1e5215515ae811dbbe1cf2d29fe2afe6&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=3cdee0796d7b4318acc35d40a62c9c76&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978128296&pubNum=595&originatingDoc=I1e5215515ae811dbbe1cf2d29fe2afe6&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=3cdee0796d7b4318acc35d40a62c9c76&contextData=(sc.DocLink)






https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028137512&pubNum=0000506&originatingDoc=I6c2090f0da3b11e9a803cc27e5772c47&refType=RP&fi=co_pp_sp_506_917&originationContext=document&transitionType=DocumentItem&ppcid=c8e703d1d89c45888074735a0ca857ac&contextData=(sc.Search)#co_pp_sp_506_917
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000607&cite=USFRER412&originatingDoc=I6c2090f0da3b11e9a803cc27e5772c47&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=c8e703d1d89c45888074735a0ca857ac&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000607&cite=USFRER608&originatingDoc=I6c2090f0da3b11e9a803cc27e5772c47&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=c8e703d1d89c45888074735a0ca857ac&contextData=(sc.Search)





















































































































https://www.law360.com/articles/1396864/court-rules-committee-moves-to-stiffen-expert-standard
https://www.law360.com/agencies/u-s-supreme-court
https://www.law360.com/agencies/u-s-supreme-court
https://www.law360.com/articles/1855998/experts-don-t-always-need-to-cite-studies-mich-justices-say-
https://www.law360.com/agencies/defense-advanced-research-projects-agency
https://www.law360.com/agencies/defense-advanced-research-projects-agency






https://www.law360.com/agencies/u-s-court-of-appeals-for-the-ninth-circuit
https://www.law360.com/agencies/u-s-district-court-for-the-southern-district-of-florida
https://www.law360.com/articles/1555826



https://reidcollins.com/person/jeffrey-gross/
https://reidcollins.com/person/robert-lacroix/
https://www.law360.com/firms/reid-collins
https://advance.lexis.com/api/search?q=2024%20Mich.%20LEXIS%201271&qlang=bool&origination=law360&internalOrigination=article_id%3D1863229%3Bcitation%3D2024%20Mich.%20LEXIS%201271&originationDetail=headline%3DExpert%20Witness%20Standards%20Must%20Consider%20Peer%20Review%20Crisis&



https://fantasticanachronism.com/2020/09/11/whats-wrong-with-social-science-and-how-to-fix-it/
https://fantasticanachronism.com/2020/09/11/whats-wrong-with-social-science-and-how-to-fix-it/
https://www.law360.com/companies/101-llc
https://datacolada.org/109
https://www.economist.com/leaders/2024/06/27/llms-now-write-lots-of-science-good
https://www.economist.com/leaders/2024/06/27/llms-now-write-lots-of-science-good
https://theconversation.com/hate-the-peer-review-process-einstein-did-too-27405
https://theconversation.com/hate-the-peer-review-process-einstein-did-too-27405
https://advance.lexis.com/api/search?q=1995%20U.S.%20App.%20LEXIS%2012&qlang=bool&origination=law360&internalOrigination=article_id%3D1863229%3Bcitation%3D1995%20U.S.%20App.%20LEXIS%2012&originationDetail=headline%3DExpert%20Witness%20Standards%20Must%20Consider%20Peer%20Review%20Crisis&
https://advance.lexis.com/api/search?q=2017%20U.S.%20App.%20LEXIS%20480&qlang=bool&origination=law360&internalOrigination=article_id%3D1863229%3Bcitation%3D2017%20U.S.%20App.%20LEXIS%20480&originationDetail=headline%3DExpert%20Witness%20Standards%20Must%20Consider%20Peer%20Review%20Crisis&
https://advance.lexis.com/api/search?q=010%20U.S.%20App.%20LEXIS%205014&qlang=bool&origination=law360&internalOrigination=article_id%3D1863229%3Bcitation%3D010%20U.S.%20App.%20LEXIS%205014&originationDetail=headline%3DExpert%20Witness%20Standards%20Must%20Consider%20Peer%20Review%20Crisis&
https://advance.lexis.com/api/search?q=2004%20U.S.%20App.%20LEXIS%2028000&qlang=bool&origination=law360&internalOrigination=article_id%3D1863229%3Bcitation%3D2004%20U.S.%20App.%20LEXIS%2028000&originationDetail=headline%3DExpert%20Witness%20Standards%20Must%20Consider%20Peer%20Review%20Crisis&
https://advance.lexis.com/api/search?q=1996%20U.S.%20Dist.%20LEXIS%205252&qlang=bool&origination=law360&internalOrigination=article_id%3D1863229%3Bcitation%3D1996%20U.S.%20Dist.%20LEXIS%205252&originationDetail=headline%3DExpert%20Witness%20Standards%20Must%20Consider%20Peer%20Review%20Crisis&



https://advance.lexis.com/api/search?q=2022%20U.S.%20Dist.%20LEXIS%20220327&qlang=bool&origination=law360&internalOrigination=article_id%3D1863229%3Bcitation%3D2022%20U.S.%20Dist.%20LEXIS%20220327&originationDetail=headline%3DExpert%20Witness%20Standards%20Must%20Consider%20Peer%20Review%20Crisis&
https://advance.lexis.com/api/search?q=2024%20U.S.%20Dist.%20LEXIS%20102951&qlang=bool&origination=law360&internalOrigination=article_id%3D1863229%3Bcitation%3D2024%20U.S.%20Dist.%20LEXIS%20102951&originationDetail=headline%3DExpert%20Witness%20Standards%20Must%20Consider%20Peer%20Review%20Crisis&
https://advance.lexis.com/api/search?q=2024%20U.S.%20Dist.%20LEXIS%20102302&qlang=bool&origination=law360&internalOrigination=article_id%3D1863229%3Bcitation%3D2024%20U.S.%20Dist.%20LEXIS%20102302&originationDetail=headline%3DExpert%20Witness%20Standards%20Must%20Consider%20Peer%20Review%20Crisis&
https://advance.lexis.com/api/search?q=2024%20U.S.%20Dist.%20LEXIS%20103957&qlang=bool&origination=law360&internalOrigination=article_id%3D1863229%3Bcitation%3D2024%20U.S.%20Dist.%20LEXIS%20103957&originationDetail=headline%3DExpert%20Witness%20Standards%20Must%20Consider%20Peer%20Review%20Crisis&






mailto:liesarichter@ou.edu









































































































































































	Cover Page
	Meeting Agenda
	Committee Rosters & Support Personnel
	Evidence Rules Committee
	Committee Member Terms

	TAB 1
	Tab 1A Standing Committee Meeting Draft Minutes (June 2024)
	Tab 1B September 2024 Report to the Judicial Conference  (without appendices)
	Tab 1C Evidence Rules Committee Meeting Draft Minutes (April 2024)
	Tab 1D Pending Rules Chart (August 2024)
	Tab 1E Legislation Tracking Chart (September 2024)

	TAB 2
	Tab 2 Memo Regarding Rule 801(d)(1)(A) (October 2024)

	TAB 3
	Tab 3A Memo Regarding Rule 609(a)(1) (October 2024)
	Tab 3B Suggestion 24-EV-H from National Association of Criminal Defense Lawyers
	Tab 3C Suggestion from Coalition for Prior Conviction Impeachment Reform
	Tab 3D Written Comments to Survey Public Defenders
	Tab 3E Memo Regarding Possible Federal Judicial Center Research on Prior Convictions 
Used to Impeach Testifying Criminal Defendants (October 2024)

	TAB 4
	Tab 4 Memo Regarding Artificial Intelligence, Machine-Learning, and Possible Amendments (October 2024)

	TAB 5
	Tab 5A Memo Regarding False Accusations (October 2024)
	Tab 5B Memo Regarding False Accusations (March 2024)

	TAB 6
	Tab 6A Memo Regarding Rule 404(b) (October 2024)
	Tab 6B Report for the Advisory Committee - Empirical Follow-Up Regarding Correcting Rule 404 by Hillel J. Bavli

	TAB 7
	Tab 7A Memorandum Regarding Rule 702 (October 2024)
	Tab 7B Suggestion 24-EV-I from Jeffrey Gross and Robert LaCroix

	TAB 8
	Tab 8 Memo Regarding Supreme Court Interpretation of Rule 704(b) (October 2024)

	TAB 9
	Tab 9 Memo Regarding Supreme Court Confrontation Decision and Rule 703 (October 2024)

	TAB 10
	Tab 10 Memo Regarding Federal Judicial Center Research and Education (August 2024)




