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and disposition of cases can mean that the same or similar behavior is admissible against one 
defendant as a basis for showing a propensity for dishonesty and not others. Given this 
variability, the use of convictions as a measure for dishonesty undermines the fairness and 
integrity of the judicial process. Amending Rule 609 to account for such would ensure that prior 
convictions used to impeach a witness’s character for truthfulness are based on a more reliable 
assessment of the defendant-witnesses’ conduct, rather than on the potentially arbitrary outcomes 
created by prosecutorial decision-making. 

The proposed change to Rule 609(a)(1) is also warranted because the existing rule 
contributes to the trial penalty. In the federal criminal legal system, defendants who exercise their 
constitutional right to trial are given sentences three times longer on average than defendants 
who plead guilty, far exceeding the degree of difference that would result only from denial of 
credit for “acceptance of responsibility.”7 This is the trial penalty. For some crimes, the average 
differential is as much as eight times greater.8 This massive differential has had numerous 
negative impacts on the legal system, most notably that it has contributed to making trials in 
criminal cases extremely rare. In 2023, fewer than 3% of federal convictions resulted from trials; 
the rest were all pleas.9 The Supreme Court has acknowledged that “criminal justice today is for 
the most part a system of pleas, not a system of trials.”10 The trial penalty and coercive plea 
bargaining have been recognized as a major problem in our criminal legal system by a swath of 
organizations across the political spectrum.11 

One of the major consequences of the trial penalty is the strong coercive effect it has in 
inducing defendants to waive their constitutional right to trial and plead guilty to avoid the 
chance of a much higher sentence if convicted at trial. The trial penalty, or the threat of one, is 
often so severe that it can even drive innocent people to plead guilty. In the National Registry of 
Exonerations database of all exonerees—people who were convicted of crimes and later 

7 NACDL, The Trial Penalty: The Sixth Amendment Right to Trial on the Verge of Extinction 
and How to Save It, at 20 fig. 1 (2018), https://nacdl.org/TrialPenaltyReport. 
8 Id. at 17, 20 fig. 1 (showing that for some crimes, such as embezzlement and burglary/breaking 
and entering, the differential is roughly 8x greater for defendants who went to trial). 
9 U.S. Sent’g Comm’n, 2023 Sourcebook of Federal Sentencing Statistics tbl. 11 (2023) 
(showing that just 1,824 convictions resulted from trial out of a total of 64,124 convictions in the 
federal system in 2023). 
10 Lafler v. Cooper, 566 U.S. 156, 170 (2012). 
11  For example, the national End the Trial Penalty coalition and its member organizations and 
individuals which include academics, defense lawyers, prosecutors, and a broad variety of 
advocacy groups and individuals. https://www.endthetrialpenalty.org/who-we-are. See also the 
American Bar Association Criminal Justice Section 2023 Plea Bargain Task Force Report and 
ABA-adopted resolution, 
https://www.americanbar.org/groups/criminal_justice/committees/taskforces/plea_bargain_tf/. 
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