


UHmQRla RUhEB OF CW3L PROCEDURE 

FOR THE DXSTRTCT COURTS O F  Tm3 EHJtTED STATES AMD T m  suP%c(l;d:~a 



The ConP~renacr of" the Advlaarg Camlktee A~lalgnaGad 

By %the Units& States Supx?smet &art pursuant tb Ae% of Gagreas, 

t o  d r l x i t  grogaatlti Ru34381 o f  ClvLX Preaatme for the D i s t r Z ~ t  

Courts o f  t;hs ZTnftsd Statas snB %he Sup~smcr Caurt ~f sthe Dfa- 

t r la t  of Golumbta, iln trot& letr and cagul%r' cases, !sat Ln h h ~  

Dean CfierLea E. CIark, Yale Unllva~alty Law Sr,hooll 
- ,  

Her Bave~, Cena.8 

PP@&+ Wilbur H. ~ h & ~ ,  Qnlveraltq sf %Xnnerota,. 



RsbsrL C, Dodge, Eeq,, 53 Stlato St,, Boston, F&asct,j 

George Donwar th, Esq?, Hags Bldg, ? Seattle, Wash, ; 

&nte M, Eemana, ESQ~, Whltnay B1dg9, New Orleans, La,t 
1 

Profr Edmund Nf, Horgan, Harva~d Unlverrrity Law Sohool, 

gtfarren OLney, Esq, , Balf our BXBEq,, San Francisco, Gal. 8 

Pro$@ Edpron R, SunderlanB, Unltveretlty of Mlchlgan, Ann 

dmpb~b, M i ~ h ~  

There were also present the f o l l o r l n g  gentlemen, at 
1 

the lnvitatZen u f  t he Adviaory - Committee $ 

~dnrard' H, Hammo~d, Eeg., "Attorney, Ueparbnt of Jus %la@, 

Washington, D.C $ 

James Willlam Were, Eeq*, Aeslstant t o  Dean Clark8 

Fesainand F, Stone, Esqa, Aaslatant t o  Dean C%arkr 



We @l'ttQjmXX'a rp%al@mn$, and %kg ditlausltlhan bg. ma& 

Cfork an8 oLk~~rr O$ %he Svm~as Gum% OPdss %Pis WrrG o2? 

Darrg~@&a on& afw t h  )lampa~&%kon b P  klfa Y@at;et%Zvb D F & ~ L ~  

rr, m s  X@S"& bat 

Inadaertcs~i6~ at Sugrem Caw?% Goai6Psrtw and eL13L 



am5 the prree&los smd.pronedu\.llra %hersof, are &B@l%shad, an& 

~ ~ ~ F E P B $ ~ & c  ~ W P B  ah811 W BubFlt I)BB ~ B P B P  ~f cXP$X asCfancn 'EaCaC 

aasm~d t;h un tb fPs Sang.&g@ thsll hxtd boun ge~xeral2y uasd aad 

o f  ths whola arch, P Ilk@ the ~lrereeaa Pblrrn af 
L 

@%&at praraes&lw~g a%& ab think 5.t; Itr bsae net %a nrpelZ 

WIZwsr au% bn det;trL31, QF gllnx -3 rs*U %a@ l ~ l t t . ) ~ e ~  

W* Urnaaq 3 3  rrt~rs, 'a3r cBlshXmtiaw bs%wesn aoGlans 

at 11aw ond rnttttls %ra equit;g sm cibnlfaher3r" ~ a ~ o s ;  bhtarta its a 

8tst f  allo on in eart;a\ln gtsl t Ettrls plsav $Bad bg %hts Bona t %tat ton 



as Co thatc B h ~ n  you say a11 digtlnction~ are abolished,.you 

l&ucbe a Lot o f  things tha t  are matters of grinclple and cover- 

ed by the Constltutlon. YOU .could say., * ~ l l  d l s t l n c t  loas are 

QP the Unlt'ted S*at;ee*." 1 i 
i &,.. NIargan* U@uld that not be a matter of interprota- i 
E 

1 
t l o n  anyhoa? 1 . 

I 
l i t a h e l l ,  Later on i t  aould be provlded by procted- 

I 

E 
Lemann. I do not see how you can clboltsh a l l  &Pa- i 

: 
I 

t%nctlons between law rn$squXtyc I meanl, ao f a r  as we are 

endeavoring t o  s eoure sne form of prooedure, that might be 

ones but the fu'undeimental dfstInctione betareen a law oaae and 

suf t l a  ecpl i tg must remln* 

l&. Wlcker~ham, T h a t  general form of langtjage goes 

to 1848, upon the adoption of the f lrst oodec It aald,, 

'thsre shall be but one form of actton for the, re&~ess of wonge,. 
1 

%ah shal l  be denominated ct c l v l l  aotlon.." It cloes not &eq I 

i 
i 

t all .d%stino*ions between the prlnoZp3,ee of Xnw and those 
i 

equity are aboltshed.. f t  i a  onXr between %hem forma @f i 
t 

'1 
procedure, and subat Wat;uted f ozl the form heretof are pravaillng i I 

, there iLs to be one form o f  cZvlll astlon. That Zs the. theo~y 
I 



W h g  not say " ~ l l  d f s t l n c t l o n s  between 8 

actions at law am3 sultts in equity." 1 
mart @gepgeWe31, i f  you want t o  put in a provilno. O f  

eouree, a a  Gen. liakersham has s a t & ,  there i s  s dls t lnat ion  

going back to the beglnnlng of the$ Code* The present New Y@rk 

form i s  only sl fghtl~r cha@p;sd from the arlyinal .  There i s  only 

one form of aotion. Elow, 5 should think Zt preferable not t o  

have any prov4so; but we oogld perhaps usg thls forms 

ho~katra,  hn=everi th-8 ~hta ~ i & t  o i  Q j u q  .yap, 4eeZarsd I 

to %he gmties 
n 1~ ~Sliarb bcr pp~sepvsr4/lnslul&Llfo unlerrg arallvscl, and I 

be ar&e~rrdbg  our^; as here tnaff;sr prbvrded %m Wkstre i 

would net tsrr &@~jf lng Cha righ% oI %PI&% izg $afur;y@ 
- 



%sin for% sad a man was not eutltlecf t o  %he rexltef he acl~irsed 

unXsas I$ WSB eZal$med $n a e a ~ t a $ n  f e ~ ~ a  T b %  wag %he &$ffea~* 

@nee, so 4al- na, the pleadEngs weze ooncarmed. 

ncl nruita Zn eguldr as@ abalf shed, Lt rtllght pees1 bly  btr gof ~ t g  

oo far, in that Lt did net h%t i n  esrmar the very thiw we are 

X have $FaPte& eo mathlng here very haatrly, but f %ink 

expresses the a~unciataonCsll thing %hat we EtFe L mlng ts t loaow 

"'f:he term *cSvl l  aot ions * shall appry equdkl;p. 
~eeking 

3;0 p~csaee&Lnga fn/fbhle ~ e l i a f  sf cau~ts o f  law and 

%habe aesklng the ~ct l le f  61 DQUPCS ~i equltg, ac- 

car&%&& %o the &f atZnotlbn Rerat;of are srist;ln@; be- 

%%sen aourta o f  l a w  en4 bourts o f  equit;y. All dl$- 

ierenses in proocl&u~e, tna2udlny tb requfalte 

granted by aourLa o f  3.m an& these seekZng relicaf 

o f  aou~te of equL6y are abolished, with the exempt- 

%en o f  Qaees wbe~e ths ~ 6 1 L l s f  eoaghG %a only such 

ae shurll entlela the party t o  (II trSal by jupg,' 

I think %hat i s  t hct fundmental thLng. 

&r 12teheZlr Aoaerding ta the mrr t;rmspos$tlan, X t  
eeaa~aa 

c ,' . abo2hhaa aXZ d%atinsk$oaa be%waa~ k*' 
q, 1 equ ktyi and i t  wauld say "AT1 dia22nctians kn %ha. 
; @f 

g t 3 :  

I 4 r - . . - ,  , . *- , ,- - -  - - -, \ < .  

i: . i  ._ _ , . . _  g =  * 
kl 



-@re @hall 'tttt btPG one fa= o f  agv.vll sot Zoar 

Dew Clerk. kjb~n g a ~  say BhPib* there ere som raaZ%L%ee 

Gag@ we m&s % o ~ e  othw mtIEfia9ilttJg~n sf %-$ ' the querrttan of  

a r t u ~ a l  aac3 ysraberlPX@ aeetnalue ton t;o &par i s  thR t ttm Coda ex- 

gar st%& aur kaas  us. %a be eoensLma4 as Xadlaaklng &bt we 

thoa&% so, 5 tfrtnk we Puee a w a y  uaf@t"o~%ua~te s%%tmtion. 

I t ; " $ ~ y  doa&at" a~cl "nowj'trr~jr dockeVg swf in the rsa&te~ 

o% s&Ev@r o f  jur~r t rlhal a person c~rn g&B hls  aontrf;ltuf %anah 

FTQ~$S Wt T f  lae doss no%txlng the aaee @@a autaarcltlaally rn , 



Now, perbps all off these qusitLPL~aLfonet atla;ht brt '&a* 

aafrablet f o p  lrome rearsonac Bu% the alffitaulty Ze that i G  fts 

net tM le~qqege, that h e  bafsn intsrpretsb, &ad asr X say, t;hs 

anguagt, uaedt And 1% seemar Bo are LheG the only ansssar La 

think tk9; rtll b~ a $peat ~ i ~ f ~ ~ l ~ r  % k t  provlslon hols 
held 

b a e a h o n s d l t u ~ i o ~ ~ l  over an8 oosr aga8ltn Zn tfis Code Btatss-- 

Dean Clark. I do nub tkfnk a@. tSut agatn I muld  

thpt, lady &era protaeit tao =@heR Ib i s  goLng away 

eonsrtrmed. Now, thia 

- the a o w t  saZd 

l; the fund~wlttaX d f f f e ~ a ~ a ~ ~  oould no& be abollehsd, aa8 

csase'ahouZb ba revsrsrad unlesrr the jury t;~laZ had been 



ahe aaw wards wouXd t)@ mre approp~iatrt~  

P ~ a f .  Sunde~Lsuta* Wou3.b iP; oowlfaate it at ax1 t o  

aaj  *ortg%naf dltrrt Enattoaa*? iVoald LhaL not mher alsarZ 

%p* Wiakepshara, P V Q W ~ ~  you not at enoe ragere a q ~ e a -  

tian? Yau kvtt  got tfia Panagage %hat has been uard s tnasl 

184Bc Now, it has Been aonr;tlruob may t Zmep aold as I s 828 

cit our l a s t  meetPng, and one of ehe thfngrr that I have eon- 

%e&r%eb w%kh %he slaan L a w  Instttute nae Chat 'the language 

raise no question. but tf you aubstftu%e for that saw oCher 

Irtnguaga, would at onae paise eom &line of  dlsauearton 

tn the oourts* Af ter  a31, this %an(~uag@ ; 8 ~ s  now t h o k a u g ~ ~  

malea k;awsmtng pzlstetloe an8 proee8upe in Zarr and equity aaees 

' , r e  at8 ts aaeure one toras sf cfvitl aotlon* low, in sxepcldw 

aults at law and @equity R C ~  raboliahedi he~eaf ter them 

' ahgar be i$gy OW a i \ rn  aation*" 
T h a t  is wh&% the 

I 

I Cangrer~ kworarad the (l'ourt t o  &a& Am3 the rrllsp3er &he 



Bat f r83s think- aWuL Qbt &@w Xo:ork ease &o e l a h  gaaa Clark 

Peae lvsrf $ - ~ f  @ ~ r e  tat tan I a   ma^ @t&etaer 





63. 

m u l d  c a l l  csqultable has gone on the jury calendar, it is 

q u i t e  easy =be take care of that. You see, I am t r y ing  to 

e the procedure as msh automatlc as I aan. And the real  

dlstlnction now TB betwqen jury aaaes and non- jury eases, And 

hat l a  w h y  f want to get away from the old berlnlnology; and 

P' you provlae that all former dlstlnotlons ape ebolishea, 

doer not> tha t  iraplledly sag- that there are two kinds of aultcr? 
I 

t&. Lamnn. The oourt salt3 in that very case that . 

the fundamenkax bia t lna$ lons  bekween law and equity aannot be 

oped$ and th la  langugbge hss got t o  be eonlstrued Zn a way 

whlah L l s  phraseology abes not neaeeriartly imports and you 

y that the oou~ts have so aonstrmed I*. 

Dean Clark. O f  coureer ws geb Into questions of BLs- 

t inct lone between aatlons at: l a w  an8 s u l k  in s w l t y  belng 

bollahad. The question of subs%antlve Za a d1Tferent 

thlng. But there, is no reason why the right t o  an rnjunotion 

erhould not be reoognlied the same as before; these remedles~ 

re now- going t o  be given by judge8 who are appolntied to ad- 
. t i  

mtnletar lav and equi%y. . h a t  is, the quest Ion o f -  substant iva, 

lghts rfepende on h%story. Wa11, very Xlkely, even there one 

g -3 be established by legal evldctnoe and. another by 

equitable* But that ie a usage whioh ooms from history. And 

I have l i ved ,  in States, a s  nu~ny o f  you have, where the diatlnot-  

ne have been ElboTiarheb. Pn ,e ow& L(tat;a, the question does 

not aom up, exeepti .an a Gtlon  for jury trlal j ' and I think 



a pl?oss&~e o f  %hat kind @auld be ab rked outt 

&brl by jury, he PYia %a ffsler h t ~  acfala tthln the t ims speol- 
i 

1 
I 

i 

the jury. TP,.haaeverc hhar jud&@ a4 hla o m  m%lan, or o 
I 
I 

I k 

I 

g\ieetlon ralaedl. 32 oouase, the Judge * a  dect~lZon ts sub j e o t  
I 
I 

goup rtgkt of appeal. I 

1 

.Mr. Lemant~, T b  PI&&% a i  appear %s tfia etaare. I 

L 

RIP. :iloriyan. The exCent of ~eofecs m y  not be 421m ~ElrnB. I 

I 

FRr. Blckersfiam Then you ksvtl snoehr Goat, rt eon- 

eeGLon at Tar an8 a sutb tn w~ityr  

Dean, CZaPkr W8%X1 %hers are ariLy trra p~us%bX@ XZmiL- 

i s  $ha% by s aanetZ$~CZonrrJ. provfsist~ in  Conneat?i;~aG the Sup+qm 

Cau~t %hope ehaU ~ e v t i t s  only laart;ters oi" Iats* Bow, Z knam , 

&&a 
%.hat iln fditnnesaBa, the aaao t~ouid &we been o f  squlLy eog~$nlmncer 

1 
the SaaGs d;i9 be open, jugti aes ere fn &~.eachu.. 

ast;t@* But, o f  aourae, Lbro  a ~ i a ,  under tb ntoae~n pmot roe,  



nebslos om3 %hey gI.j& a g ~ a a t  s%@&t; ts, Cbb, but %% %a fist 

olil- h-oa $he BXBF~ earcect laeat baau~ra % think it; ts un- 

1 
B&F& fapa ~f F@M%@W~ T b t  its, th~t i s  not a necsaasrg I 

r ~ ~ ~ t ; u ~ ~ r  -9ttepite %ha% 3gn@mpa, a u ~  judge8 constant2y 

'orlwitng in dlff'$a~enuea la  tho pkaaerdu~eg (md Z f  you land f r y  

araepo up, rrhilsh mkee ft; h i l w n t  tgyosgfbl~ far the $tgfi~e $0 

ttPlsdsrb Ch@ idee $hat; %&I o2d dlstL~et %on b@ bwsn aerged lnto 

an@ c t v l l  eatlea, arxr~ept @-rat %km t s a a l  by Jury 1s invo;losd, 

$&, Do@&@. E rsaaer t i  W&t pullXng a m p  tros3.a ao% *&B 

avoidadr A t  rurg ra6e6 esr you grpl f u r t b x a  alot~g %he l l n e  i n  



rta%n areas. It s p 8 ~ k 8  ejr ' ~ ~ F B I L ~  €?i B Q ~ % o ~ B ~ ~  MOW* t to  

nlg courtr that; have forms o f  aotllon are the oommon law tourta. 

There is no form of action, strlatlg speaking, applicrerble t o  

@, Denworth. Dess lulllsaaahusstta k v s  the o l d  farm? 

Dean ClarkJ Hot in an e q ~ l t y  ~ u x k r  

We Dodge, '%hat I aay %a C h a t  "iorma o f  actldnn rrppltaa 

t o  aartloni at lawt 8 ~ d  not auZts in c;rqulty, And *at ats are 

really dolng is to say that %he old forma af  actltone at l a w  

shsllf be abollehed$ that: the p~@csdurs in ef f s o t  trhould be 

i o 3 1 ~ w r d  in eonrts af aguitg. So far ae forma go, %her apply 

pla%hoda of pleaalng, and there rn uld be no 8 f f  farre~ee in ths. 

ght of tr ia l  by j u r g k  
Dmn CXa~o;k 

?&. Wlokerahaa. What/@ has l a  mind Zs bhe language 

adopted in the orlginal Fleld Coae tn 18888 

"%he diatLnetlona beCween eatlo&a a t  law and 

sulter &a equity* and the form o f  all such actlons 

clad rrults hersfeiore exlstllng, ape abollahe&*" 

Nan Caa~k* That 1&s aorrao&* 

I&. Wiels;er#haa. Newl pe~haps %hat w P 1 1  see% your 

' trhoughtc %!hat nee the Eangmgs that warr In the orlgiaar Piex& 
I 

1 
i 

Coder. It; bringa o a t  Pshat sraa fn Judge F%e&tI~ar lagnd, whlak i s  1 
I 

n)ial: you have referred fo--Ma% the*@ were aotroas at law,#ml 
I 

ae~taln forma o f  suttar J31 epuLt~+ a146 the p ~ ~ p a s e  to taboXhh 



actlorn tat &law rad sultas ira *ql2fta(, an& ths ZOS?WLB ~b all snoh 

satlons and #utt;a hsrrrtoi~p~~ ezlibGkw aballsh.6; there 

1 be hsraaP*e~ but sne gar& c i  aotirtnc rhloh $ ba &enow 

gagtea a aXvllf aat%anls 

Wan CX~F]L+ I %l%%n& ~rou etrr f.i*+ m81d IE am Lnalfned 

t.h%rk now tkart the oParr Zsrnr %a elX rt&hbr 

&+ %Pa&?rshae He t*ar dealgng ~~ the p~oblarrr Ln 

the aal  lonal, i"lelB, amf he m e  taawaretfng &he greaC roforrrr 
say 

rs~gXw lm 1 1 ~ 3  dquf ty alZ OVBP the ca~untry, ~ n d  b-arlll/thr f 

. 

ttth the quaratlon that, tbre l a  on- one f o m  lag a % v l  aek$on. 
I .  
:I 

X aa % n d % ~ d  La &* %S r if we ,f@Uoa thlagenaHa 
I 

*htch eould er~XXp @be in Wm prersnt *er York 
! ;  

rest later on the~s II mdgf2aatioa mde. 1 



&c- I ehlnle li pott at%% aeapcrrs %he FieX4 def- 

Itald;iorr w l & h  ChQ crt;lt*ern~t, y @ ~  psdi ~ P O B  8- Yarkr I %hbk r@t~ 
wiBb $ ~ @  B k *  Plsld efal;m@eeet 1. reaurato but the st;her 

Ing that, ahwe* iE '  iQ Za ba*F;eh Of ammwdl t hZ1Qt f B what 

E Chi& Sta raltggtfreanae *&a, pretr*~ relP barrag ma w e  osuld 

It mire diraab. Elm6 I th%& Lf Chezcr i o  ~ n j r  questWlsn, 

tchort, ga thlr p u t  of We PieZd Q.Sla%tlsn S h C  f thbk  se am 



f hZa language end h t  of 4 8 1  aEo~kr 1 

f thlnk theyh8vo gat ewap 

-Wc. MitaheXZ. O f  rraw?sst there 2e one stttratilan fhal; 

b v ~ .  gbti  i s c  that under? all o i  tihe e t a t ; u t o ~ ~  eoedeg it i a r  

a qusal;ltan o f  IIBatateu Wow hare, the aay n, pmmXg;ate the 

Dheut, and $* ase golng ta 

~ontstrue the% the nay %he2 artant Bo. I Ohlnk yau aan depend on 

$he swrta to ga the whoZe aap, rro 4ar aa fern& are a~laernsat 

cmd yexz bo not have &o 'be cle mrsful abouP, that sla w e  pnLgh6 

ham %ct be l i  na iud. a sta$ut;er %b itw~erss2on I W e ,  gfter 

rant;, trnd +s u e  not at arlf, rntsreate& Zn sty%@, J ul~ndep if 

w e  aannot lrsisr thLs baok ho thr@ cowi.t;ttnrr t o  sfurn ehes verlou~ 

sent. ctnB a o m  baek a t  our next rme2rfng a t h  a f i n a l  reee 

a&t;tdlars a@ %a Lhe f e ~ ~ a  

X rill erttePbeLn e melon, if angbo*~ has a anotton t o  

ks* 

Deaa C%ar?t, X1y I juat ask one quea%iong X res a 

1ZttXa traub%s4 on &;hs orgglnal Flab& leaguage aal on tbs past 

hlsfar~r, &a& %kt; r t t l l P  trsrubleeae a lfttLsl lay Be i t  i s  not 

e ~ t h  ~ l ~ ~ t i o ~ l w  gtl, ~ i l f  



bf ens and w t t a  i n e ~ i ~ f o r s r  extstfag ara absllsked. " 
Baw* la  New Yark tin 1868 there ta no queertien that 

&. 8rlebrsham. %YeZ1, take N e w  Jeree~r. A pepson b ~ l n g s  

t Z r t  New deltsey* He s i l r  f i l e  a dscleraelon, lllo4lPladl 

asmepelt. ae ~ r ~ u  htrs  in Elm darsrcsy $utl% r~lvlt the BLeLd 

I 

1 D.m CTclrlr, WeselJi, ER art r-ring BUG *a), the present I 
i 

3aw $8, ns weka tronbled e p o d  deal t o  daitae the pruaea% I 
i 

8~arst;spl of  ~agong because unrlsr tke Rwlttble hietase Act, P ~ B  

Che &at. o f  3FP;IB, leu have a kybtp%d, : .%:;@t&$crh -* * l e  a mlon sf 
' < 

law snB squlty* 

at;ill h v t l  theas vaalou~l fe~pvr o i  acb;len: stad got% are #stab- 

Zlshleg ders si new unlfo~gl p~oasdurs for a l l  acrt tams Zn the 

SgderaX a ~ u r t a *  m e  you s o t g o t  just the pz?n'blaim b$Po~* rsu 

Sb% FfaflZd kg& fa IBW X e ~ k  S%a%at 

, tBe ghrraae Rb~rf bier4 sxla01ngB3 
I 

I 

h r  @&B)rspshatrr, I% %B B€& n@@eS8lWe are in- 



pea apa rPakttagP You trrrs lpakfng ai d l s $ % a t  4epartnre, and goa 

rrxllrkc~ne;" mula Be fa the SWaiie.. Elor, them ta &if 

.nee, as as~lgrarab w%th %he rsituaEron here rind tn 1Jsw Yopk. 

b h 8  io the Pederrl rag.at;em there %.me &&arGia@t%on& bstaeen 



disal~rsunn) and that ve %&&a a atraw vote aa t o  how autng SerrL 

that there ahtgw%d be som ohwaI 

W+ Y%tabefl. 8appaele gbtl BUf: it 211 rCho ~ ~ F P O  a i  (L 

aaotfan, a M  tihat r r l l X  aXler I d  to ba vats& upan. 

E e w n .  I affXZ offer a mtitan thaf %he, Xaaguags 

be adbpted art ibt B@w s & & ~ W r  

BRFc Bblt~heJZ* B Q ; ~ ~ F B  -3 ~ ld~@n&? 

anpr -&an+ R u l e  4 gar staead f~ t t ~ ,  ienlrs. 

&bt; ~ f ; % @ # *  

Darn C X a ~ l k  ThQ prsaent; Longrri\ge doe& not naa@b~sarllg 

men f i b 8  svsrg soid  aha3 lm beeonl;iauadl, Ma% jua2i the S a c  
I 



Ss Weugh rrs v l k l  nefss thh whale th tq  to r icrorrrrait%$ea ma 

Zopnt and r@$keg an8 ss re geed la@ aoasldnr eat;ttng out 

ourroZvrs %a raoptlng t;he thaezryc and rra dW&8 QZaay bkas 

ctste& mt tqr t o  speU bhfs gut fa the sxaat Xa 

aDd anxtas l a  sgul*r b ~ e t ~ i ~ r s  rxlstXag rm 

qboXlehsd, anB there s h a l L  be he~eaft;er. but; 

. one iors oP &Q%%DB fos tbnt p~ertmt tsn a i  p~i ta tcr  

tel~4Ss Hherstoiclre c~ltistlng@, that, it; attenra t o  mo, oarera 

!kg+ It rrmves the abjrartStsns nhlctr. I have bn zzgf mlad Co 

W5e 8 BS Q% ~ ~ a b ~ e  

samr tn bralzmpbioyan8 n&lra3r%y, sad tlars ~ e f o r e  hf s dei%af- 

t Lea d%d sot  e e o e ~  %hoe&, Rhea par ~ l p e ~ k  %@l;%~ns in 

era% aomtrre yo% gat  lnto P bmadar i&eZ&. 

4 tde. a'ould F)ts ChLsr Oh@ ~idr&d Qaf ltnihXan, 

m$k%r:ltag Zt aan$!or~ CB $he psi&% I haye madB@~asd, bs r&op%sd, 



iind t h a t  there Xa a bstCsr phlrassolagg itn ~ o m e  States, far 
? 

%natsnaet, i41nneaotac yhiah w l l l  got away f porn the poeasZbly 

narrew conatruotlon o f  Wes Sork, That wm2d be my ZBsa. 

Dean C l a ~ k =  .I am glad %ha$ MPBF~ 32onw~t;h brought that 

eutZi"- In that Strow aaero private rS&La wws fnvolvsdt 

a d  so many eases ape Unlted BBates eases %ha$ r e  618 net I 
thlnk we aould the exyresalon "prlvatar rigbear. @ 

Wow, as I oenae the &isouaalc~n, Judge OZnsy an8 HP. 

Donwerth are in q r s s r ~ e a t ~  I: thLU MF* Dodge ~ u g  have aoraa, 
he may 

dgff ersnt I&a, czq/p~sslbly feteel Xllcs rtandlng up for tka 

Mr. D@dg;s. N o t  a% all$ I am &at a o n a e ~ n ~ d  th %hat. 

But I qpl O O ~ O B J P ~ B ( %  w%th the at*mpO t o  do the llaposslbls, I 
Very rsaen%ly %ha Court o f  Appelrle o f  We* York said that; you 

%bat we oan rboltsh fund&sasntal distinetionag and ob j s a b  1 
Zon is txhsd; ataply beeaxme ns aannot accomplish what re sta te  

Dhe~e, i t  oaanot hs bone, and you are golng t o  gPvo riae t o  

l lt lgat tonc 

Dean Olark. A l l  I ha& l a  mint3 was as t;o the form o f  

w@P&~B~ r 

Blr. IfaMs. I w i l Z  r o t e  agafnst ilt on that gr~und* 

&* Mltohellr 1% seaas %cr at@ Chat the mre ;bPars rrtated 
i here better s t a t e r  tha system? I cannot sles layastlf h a w  any I 



f rr tktc eBo&Xti@n o f  alL df J'PP)FBRQ@~~ f& aube%anaa betwae~ raw 

cant3 crqu lt;yt and .6isb% dep@a&iad da etaae yau man Br *actinnr@ 

anrf ' rulta*" IP a@ wsps cPBfag %G $or f%h@ firwt t i rae*  we 

wauld 8 h t  ellkghll$ diPferctn%wp but: It irecPtsrr te ma 



r&&t;a& it+ 2% all1 tlob arrnfuas anrbod;g. sspeoleX1~ aa the 

Sup~ermrre Caurr* aZ the G ~ i t i e d  Stelsea ~ I I L  ~onstrmo t h b  ~u3%r, 

&a& % I P ~  ~ZFB @ o w  obJao%tents%s tihat JLangwgeg &net w b d  the 

h a  Y D T ~  @u@@l@dbd %#a ( t D i q  88 ~UPPOC% W1e er.igfnr% 

tlt%X& ;laswage fs nab 

#@e%aar. $s @x%aS;+ 3 U R ~ ~ % ~ I L P ~ &  %b% a@= m a a p e  69 &he .e~mi%%ee 

khtnlr it daacrg and I vantea ta ;a@% aom ~eaot;lan ae, tc  whathear 

S* a@*@* 

11Qble. YOU any iersXtag, Dcraa Clark, 



have the B i ~ f d  %r% Q LSYtn a f  the sghcsp 3a~gxzage~ 
of 

Is, ? chrnhr *en yau ~ d a s t ;  f &king oud tht~ Fta3LB Ir 

Irjtesss t; bat hava t9~aEsed OkE@ &dtscuelbn, sa ~ $ 1 1  naL lbaoe i t ,  

- a f t e r  hearing 
r hRd m ~ e  aeda preac88ura. f3ut we %be d2ecmc32enl . 

die not wan% O;s b v s  that VB);CI sonikefng, The f'frst#ae ta 

PhZa %a 



*he Xa~mage in Raze 81 and 1P p a  refe'rtr %e %o hfsa T& r;hout; 

c 3 i s t ~ r t c t % r 3 ~ ~ ~ ~ ~ ~ ~ ~  S U C F ~ ~ ~ ~ O Q ~  Z ~ W  cua8 mt'ikti in t r a a r e p ~ ~ ~  ab~z* 

%ah&:! gm dw&i~h altf~ &tPLtRm%f~l~ w&we~tr th. t;l~ aff rerdgt 





 sf oleak pew, after the F ~ O ~ B I I .  

MP* M%$eheZZ+  via^ w i J J  e a ~ a t d e ) ~  Buke 

&. Itobtst. It sagal *kny BZsr$~fet juage my, upon rearaon* 

able nobiaa t o  the ptrb;ge,ana so on. faloul8 2% tlot be advla- 

able to inelude LB there the C l r o a l t  JuBgce e2f;t;lng aa a Dis- 

Br ie t  jud&aT 

3&po Ni%ehel.L X ahauld think 

Dean Cza~k, 02 cowas, the sxpraas2on fhsre "%sbrlct 

Suc%ge~Lncrludea the juQasof the Sapreme Court o f  the, Dtatrick 

Bblrc Bebis. Z do not thlnk %here n l l l  be any quastion 

rbeut t b t t  but; J just aalstaa t o  a u n b  i t;  clearer* 3C &hi& 

B p i e t  judge mayc* and a8 olit and a cLrcuit judge &en he s i t e  

2.n a dtat*%at oour t  exarolr(ear thah pawerc 

klr. BabXe. f th%nk that: Xa all rl@lht. 

gpYlr. L e m ~ r  I aea gou hers ahanged the mrd R ~ e ~ a g "  

bo B~rsa ion .w Xau have no* provZded an;pbhlng about terms, 



la2 
D b ~ r  Cfa~k. I b y e  tried t o  stew? a%sa;8-@* the 

1 -' 

w w d  pa@ d l  the %%me 

%pall.. Cherry* 1% gage the clerk s k Z 1  keep st jouraal En 

rhlah shall ba eai;ezired trZL o~dere, ju&ga@nta and pre~e~rdLngs 

&? %ha oaurt %a e3ivdtS sa&bana %ra " ' f ;9~1 eahm-tc' 

Dean C Z B F ~  Z thlnk that raigbt bs well r e i t  &f. f 

da no% thlak it; tzdda ~axt;klng, 'Phat l a  t b  entit af Lkte t;h%riP 

Dot&** Was i t  inat; the lntentlon Go abalish al;l 

:Ar.. I)on%grt;h.mBqu%%y n\rls the r tSa l iac l ioa  batweerr 

judge and aourt 28 msr%ntalnedt gad are ore not obllged $a 

minbaLn %hrrCg an8 in h3e 8 fh& & X a t l n e t i o ~  ile not mffg-r* 

l;aia@d, XP the eaurt hs~l a8journeb, should we not m&ntsrltn 

and i t  sslmrrr La m thaC %h:his rule, nrh2ah provl8ers khat% a a%@- 

PDWQP of  the judge to aat, when no% sitting an the berncrh~ 

\ an& mu%A no6 add a~t;hfng. A s  a ~natGerr o f  i 'eot ,  one, of rrry 

msals%stnt. a&dsd Gha aroxlrl; "ju@eW# sa that Z% ils not; o2ear 

I who% i C  B ~ P ~ G *  unless mbl$ioned f n  oonnee%ion w%%h %hla g r c  
i '  _=  

I 

j : ' - riai~a--th a ~ r d  'JD&@" %a irct%b@+ cklnfbef~g thaa ~ $ h ~ ~ w $ ~ ~ r  
I :  

% $  I .  : : r  



b. DOHBOP~~+ Should SB 80% rrrake XZt rCkaln t h a t  th 

juage has the same pearer &en not ar2ltleg and bI.oldlP;g aourt: 

es o % h e ~ M  a@? 

QhbPrgt Is that in vacatXon as wall  as th sesalon? 

ban Cla~kr 'Ilea$ a j u q s  aZwapp, mts as a a0nt.t if 
eaa 

tke CQUFC fa ~g~#~/wlth Lha provlallon DhaI; &he ssurt %a cnlways 

judge ls ao'l;ion tsy %he oourtt 

QZnegr %hen skat 1s amblgufty? 

Dean Clark* I rnroulcf eay thezt lChrle 4 daes not B;B I ~ B  
1 

be better t o  raatke l t  plain $hat tka ju&@ ~ R B  Ch@ ~ 8 ~ 3 ~ 3  p@aer 

en he %s not na%a,ually al.&tl%g a d  haldlng caupt as he has Zn 

Bbp. Olney, i & w e  lozrittwa aul t;hiasuggsat%onr 

"~nleaa oehemlse st lpaXated by the part res ,  

ep W e a a  the' rteta~nlnatlon in thr, f %rat  inatanc 

ts  referrsc8 to r mate8  all p~neeedinge shail bi 



tt Ang prooe@ding my, in the dlscretlon of 

ef the court, be conducted otherwise than Zn open 

c ~ u r k . ~  and at such tltgs or plnoe a8 the courk may 

deem oonvsnlent, and the erle5. of any ectlon other- 

wIse than in open aourt; shall be deemed to be the 

action of the court of whlch he l a  the judgerin 

I thlnk that w i l l  just alraply wlpe out the dls t inat lan  

and mks the @our% and the judge the same, sxoept when it 

earnet8 dawn to L,ke t ~ i a l  02 an actton* 

Donl~o~thr T h t  has a good dea l  of merti an8 I 

fhinfr we should embody that ldeai Soas f i f t y  yeam ago 

there, were s a ~ l o u s  disputee in New York about judge8 no% aft;- 

t@ng In matters in wb %ah they were not qua l l f  led* 

Mr, Olneyd We havs hab this experienos in o u ~  81s- 

tp lots:  That there would ooms up the neosasltqr fisr the' ob- 

talnrng of an fmtadaltr oraer wlthout any delsy vihataoewe~ 

there wuld not be any judge vhatsoeve~ in Sern Franalaoo,# 

and you would have t o  go out and f i n d  and gee your order made. 

Dean CI~ulk*' Jubgs OlnBg, in your eugge~tion, what is 

the wope "CrlalwO 

Olney,' I dfd. not deiftre the word "trial ."  But; 

the matent that, by "triafn i s  want  the kx4dk-j 

what a Xawyer wo%<&ti ~oneriaar It. f was no% oonslaering 



any determlnatien of a q~eatlon o f  Pack. 

Dean Clark* ~e%$*"any proceealnga where ritneases 

sere ppesent$!i Would that not be'a aeilnit lon of the trlal? 

Aaa Hun about a hataring on preliarina~y lnjunctlon? mould thaG 

be a t~ba3.7 

k; Olnay; Thoae questions had no% t b r o u g h l y  mrke8 

out. 1% would be a t ~ % a l  is a lawyer ordinarily use8'thit 

rorq; That would a o t  be the trial o f  the cause. But whether 

they should be oonsZdsred a t r la l  wl Bh2n the provialon that i t  

must be held in open court; I am not aertaln. 

Dean Clark. What we were t r y lng  f o  do was toppovlda 

that any order entered by the judge should be considered the 

cf f l c  i a l  act Lon of the court, w f  thout eons ldering where he did 

-It he must reglater Zt in the clerk's offiee, and then nottee 

l a  &en% to the part3es, so that there wld not be any ctontro- 

.V@rsg %a %o whethap It was in court or out of caurt-. But 

Judge Olnsy's auggestlon would s t l l l  preserve the dlat inc t lon  

in aetermlning whether . L t  is a trlal  or not, Ws were attempt- 

Ing t o  avqld ~oritrooersy by dolng away nbth all diatlnct iona,  

I&, Dodge. OYould you h v e  any provlslon that where the 

W O P ~  wj~dgs ' '  18 utledc or Che word "oourt" l a -  uaed, ilt would 

axtend . t o  both? I do nok mat t o  keep r&pe-tiag a l l  the way a 

t k o u g h ~  but I jurrt; =ant to mke i t; olrpae~ ' 



Dean Clark, R e l l ,  v a  aonsldered this grov f s ton-- 
I 

1 

wthaL .  ths dlskr  l e t  oourts are always open, and %he judge may 1 
a s h  

Bdr, Wlekershala. Now, they are always open for a oer- 

ta in  purpose; And you have in the J'uBloial Code a b v t s t o n  

$or holding court, and it; must 'be held at crertain t l a e s ,  and 

there are SU-odd aectioas provldln for that, Evldantly that 

contemplates holding a term of the court at eaoh of those 

plaoeat And your proposed rule is only tklat, the distrlct 1 
coupta shall be deemed srlwaya open frtr the f l l i n g  of p l e a d l n g ~ ,  

a~looutory orders, a h .  But if you aought t o  go further 

than that and let .  every j u d p  hold court wherever he i l k e a ,  

provide for eveyy judge h o l d l ~ g  court, you muld up agalnat 

p~ovlslons o f  the atotute, wl Lch provide f o r  holding c o w t  at 

ertain glaoes t lmes ,  i 

Dean Claak. I take it that when the  aourt isopen, and 

whenever a judge d e s  an or4er, i t  is the a c t  ion o f  oourt 

I am thlnking more o f  th prao&e in Hew York  ate, It is 

Ily a judge's order--whether it l a  a prooseding before a 

&. Olney. Is not the hedistlnctlon between t h o ~ e  or- 
&her 

ders a& judga9nts tha t  ought not to be made; +- -: -9.1 than in 
' . 

open oourt, and those orders that it l s  perieetly ppoper fop 
a judge t o  r d a b  in  cbmbex*a, or aB hle house, as ha may be 

f 

- tmlled upon t o  dl@?' 

La.. - - . . - - -. . . . 



What order8 ape there that i t  its provfded khat esrtain orders I 
which should be made only in open court? Then I would avoid 

any questson* 

Be* Lsmnn* These queetlonrr that are suggested herep 

. ape they n o t  covsqedb~r %he Bqulty Rules? . 

Dean Cl-ark, There ts a good deal of aftsolaselon as te 

whether )he cat  o f  q Judge iri the arrtloa of' the court, 

Mr* Wiakershaa*  all; look a t  Equity RuTo 1. ' Thera Is 

a d l s t i n o t  ion there between, d l e t r l a t  courts and a t  a d i a t r l c t  

jude;e m y  do, 

Mr. Lemnn, Do you mean the omlsslon o f  the word equityw 

Rule 1 is almusD verbatim the same as this; and I 'wanted t o  

know whekher 14r, Wllakersham oonsldered thoee words wcourtrs UP 

equityn being unnar6easary? 

Dean Clark, There has not been much controversy ID the 

PaPederarl rystem. The quest lon whether i t  i s  the aotion o f  the 

aourt or the action o f  the judgs hae usuaZly rlsen in the 

Btiate o o ~ t e r - s g 6 t k ~   urea make the aotion of the judge Che' 
I 

rotLon of the courtr 

Mp* Donwarthi Should thle not be addad to parstgmph 2 

Rule 41 The t rLa l  of a l l  aoCionlr an8 hearlngls, other than 

srz @ a t e  hearings, shall b6 as  required bx l a w  for -the hold2ng 

sf the aourt," 

That would glva %he judge %he pewerg But except IR 

o f  emepgorncy o r  on aa en par be, a peal 



Dean Cla~.k. I am lnalfned t o  thLnk that Sudge I)onworth%~ 

auggestlon l a  better than Judge Qlney tg,. on the question o f .  

rphaps the cl%viBIng l f n e  &al l  be drawn* JuQe I)~nporth*a aug- 

gestZon $8 an adwnonftlon to the oau~$ ,  and the oourt can aat  

otherwlae. I am not euke, afker a l k ,  that; &ere, is an e v i l  

here anyhowl if the trial judge wants toast;, there i s  no% 

muah trouble i t  anyhow, and I do not believe he w l l l  aat, m o m  
<. 

arbLtrarlXy %a chalgbers than he would on the'benah. And any 

rule t h a t  you put in is l l k e l r  t o  ralee a question aa to the 

valfdlty o f  the ordet.. How you gain enough p~otecrtlen t o  the 

lttlgants an8 others t o  justify m y  doubt that you may have as 

to the valldiGy af the proceedlngel There 3.8 always tbs queal  

e ton of reopening judgment as 

bar, OZney. There ape certafn %h%Bgcige that p judge aan 

t d~ except in open oourt;, He sannot determllne the final 

merits of the acCloa  althout dolpg that 4n open court, and if 
he should eadeavo~ to do it othemlss hlaactlon shouldbe voLd, 

and sntlrely beyond hILs authority, and l a  ao%%on not t.aken by 

oou~t. But. beyond that one thlng, if he make8 any supple- 

ntaL order in oonaeotion web a procse8lng; i t  ought to v a l l  
3 

rgaralsss uB *ether he makes i t  open c o u r t  6r not. And 

those t w o  th2~gs, 5% seem t o  tnei ought t o  be obssrvsdj flrst, 

they arhould have a real rlght of trlalg and seoonb, ao a a Ca 

present any question aa to the valLdZty if the judge makea the 



sPBerP 

Dean Clark, If you w l l l  t ~ r r  t o  Rule 84, you w l l l  

glnd that  all heerlngs or trlals, the mode 03' proof shall be 

by oral testimony and %he exminatlon of witnesses, and that 

means in open court, WeXall, war did  not put in the w o ~ d s  "ln 

open oourt" but we did put In 'oral teat%mony, ?' But here 

was the iaea which is Sound in the Equity Rule which agpeara 

on the opgoslte page5 %t says; 

" ~ n  a l l  trlcaLs in equity &the testimony of w i t -  

nesses shal l  be taken or~lly in open oourt, except 

ae otherwloe provlded by statute or these 

I do not thlnk that  the re  l a  any nsceasfty for the re-- 

qufrement; or tha t  it l a  neoessary for the ~ a i i d l t ~  of an or- 

der that i t  must be in opsn court, or sre the reault  of opsn 

.court hea~.ingk, unless Chat requl~ement lamade by virtue of 

some rule o f  %%at is* dXfferenoe hslre between Rule 84 

and Eule 4, 

And Ju@e Olney's auygestion i s  that; the queatlon of 

ral ldltp seemed t o  depend on m y  orders not so passed* 

How, suppose a; judge s i t s  wlthout a jury, and having 
-2: 

heap& the case in open aourt holds up his  declslon for some 
. - 

the, as hisqutte usual, and then f l l e s  hls deoirrlon w l t h  the. 

alerkr Ia there tiny question about the valZdlty o f  that, 

although ha does not lsaue f t from the b s n W  l a  that an ~ r d a r  

notmade in open oourtP 1% i s  not p)lyafcailv den open 
I 

% o ~ t i ~  he siapXy &o$$f les the aZerk of his d@al~%on*  In othss 



words, I thllnk St m a d  be unf'ortunats to east tloubt upon khs 

jur%sdlctXontll vaXldtky aP orBsrbl ente~ed ~ J I  the court. 

Donr~artR. I agree fully on that 8 but T %h;hink It: 

neuXd be unf'ostunate X l  %he mlee abufd Zaad the lasyer~l to  
1 

bolleve that t;ha order by the aour'i; and by the judge are the 

same bhlng. I thtnk there should be a pravlelon ~equZrltlg 

solaethlw akln t o  the open court idea, IP  you  ewe %be judge 

Cho fu11 ~ O W ~ F B  o f  %ha ~ a u r t ~  I have tctphrased thh part o f  

@x 'x x r~xapt in csaaeq of emergency. a b l l  be 

held at  the crowtraopi or chambers, ab the usual plaae 

: aatablfdihed b ; ~  la*, or seLabliaPled by oustom for hoXB- 

Or r o -dih$-w% in, %'unless stigulat;sd by %ha partlos." 

But I do rant to lmprese upon.the &me Ghat ee an %nd%vidual 

bers, a t  ths usual plaoe establtshed by law os elstabLtehed by i 

t .' , c  

Ntlr  IIavenc &ad cao on? Coulcl 'theudgs have ahambe~a a t  a l l  1 .  

i - r  . > . --- 9' - -- . d>. . - f 
I 

ef those plaasaO 
r; 

:A; . . < * .  : 

me Xs theseetsaWiAa3,paf%aWzaa'af 
I _  - I 

: ,  

. " 

i 
$ 



nehmbers 'l 
4 

'1 

Dean Clark, 3 do not thlnk there is4 1 
1 

Mr, Lsraann, Would that mean teohnically any room in 

osur.t; houa91 

'puf. SunBerland. I think it me- s anywhere outs Lde 2.' 

Leloannt Yes, was j u s t  wonde~Lng whether u n d e ~  

Equity Rule 1, them muld be inareasfag trouble? 

1 4 ~ ~  D ~ Q w o F ~ ; ~ ~  I do not think a judge as dletlngulshed 

from the court could t ~ y  ol case-under the Equtty Rule, 
:. 

proft Sunderlandc The only power of the judge in oham- 

era gs'that $Ive& by statute, and I thXnk the *ole f.dea of 
I 

hat constitutes chmbsrs fs  very vagueq E 

I 
M r .  Mo~grn. It means anywhere except in open oourt. I 

I 
prof. Sunder~and* Now, i s  . thfa Intended to take awq : 

the dlst inct lon between the court h aes~llon and the judge in 

chambe~al Is1 Chat the purpose o f  th la?  

Dean Clark. This is following the equlty rules, and I 

a w e a l l y  doubtful about the lay. Of coupse, the law o f t e n  

depends upon a~tatuteg but i n  the abssnoe o f  exprees provislan, 1 
I thin& it is not  neoesaary that the judge rnakea his  o r d e ~ s  in I 
open court. It La h a ~ d  to generrlfza, because the v h  o l e  thing 

Its subjeot t o  stat;u%at;,: ._ I 

Prof, Sunberlartd. I found that rathtt~ vague8 but the 

best I could clo, b~r wag o f  statement, was t o  make it done out* 
I 



Biokeraham, Well, I hewe been b s f o ~ e  a Unftea 

Sta tes  judge aeseral ttms where the judge 1tLed to amhe and 

the lawyers XXked to smoke, and the juage would say, "~entls- 

man, we w l l l  adJnurn to my chambers,* and they would adjourn 

t o  hfs chanbe~i, and everybody smoked and the proceediqgs went 

oqr I h v e  known t ha t  to happen not infrequently.. 

Mr.' '~emanni Does thLs permlt anything t o  be done that 

oould not be done undep Equlty Rule I3 

Dean Clst~k* Nor Let; me call attention again t o  Equlty 

uls i r  The presen2; rmle is oppoaibe my Rule 4. Now, m y  rule 

84 was an ateempt t o  cover those provisions. Now, u p p o ~ i t e  

Rule 84, you w i l l  find Equlty Rule 46, whiah provldea that the 

teetlmony in squlty shall  be token -orally in open aourt, ex- 

sept aa othtrmrlse, p~ov idea  by these rules.- 

. Raw. the. quotat Ion from Che atatuee, belen that, pro- 

vides %hat, "The mode of proof in the t r la l  of actlona a t  oom- 

mon law a h a l l  be by oral teertlmony and examlnatlon of ritneaser 

In open aourt, exoapt aa hereinafter provided. * 

I take I t  that the sdmonttion o f  the equlty rules is 

at the testiimony may be kaken in open court, but the pasalng 

f orders m y  be made by the ju@e or aourt without d l s t l n c t i o n  

as t;o the two .  The dividing polnt %kt aa t o .  the wf tnessea, and 

that i s  F&& we were t ry lng ts mrk ou%. by ,my Bule €34, 

Mr. Doble* Se had an interestfng oaea in  VirglnPa, 

Praea t h e  judge was in nest Virginiar And rhen he was out therr 

he had to entet aome ord@rs go%&& baak- td hlLs  ow^ dtstr%ot, 



and i t  was not an order that was loateriatll and the C l r e r u l t  

Court of &ppeal a held that  it was &I% right, f thXnk It 

And these are theequity mles aa they were knewn before, atd 

all yon Xeft -to. the squitt~r r ide* I am a lllttle dubious about 

wekZng ahangerp about open aourt , aad ao on. 
I 

D a n  OlapkrL. I epltght refer t o  the aaaco of Hufinker vs 
- .  

Rallrotad Ce., 151 Fed., 686, where ths, judge 
* 2 

sated that I t  mst berm l a  rvldnd that the eztt9on I r s  that ef tb 

tarotxrt l t s e l f  g an8 he oZted n ~ l s l s g  %mcery Pleading and , 

whe~e the ohambers o f  Lhe elrcuit judges are ~entlonedi It l a  

m y  be done and of ten i s  done at home, or mar be doam %R 

golw froa one place to r*nothe~r 

EBr, Just l e e  Blala oduld as. w e l l  lsausl a t eqparary In- 

junotton or grant a wrft Of habeas @orpus Zn the district  ih 

the dinfog room ae, welS ae at ahamlletrs ln 8m P~rnaisco or in 





B ~ P *  Olney* That  de f ln l t lon  of chambers me= s any 

place othor than Pn open court. 

MP. Cherry. Yes. I thlnk it has merl t  a s  a deflnftioni 

ft i s  not a place*  but a s t a t e  of  mind* 

Edr. Donworth. Rule 84 abollaher the r squirement of , 

having a Crlal in opan oourt~ and I think i t  i s  Dean Clarkta 

i d e a  here that the judge, even kf the term of court has ad- 

journed--the juage oan adjourn court f o r  t w o  weeks ~ n d  be in 

vacation for a month, and tza I understand Rule 4 and Rule 81LI 

all dtat lnc t lon  beGwrsen ohmbera and court i s  abollahed, and 

the t r i a l  Bay be held at any place. They abol i sh  all refey 

pace t o  the old rules wnd the statute* 

Nr* Zemann. xou would have no objeatlon t o  tho abo 

Lng of' ih~s, 8-47 

Dean Clark. I had a l i t t l e  objaation, but I thlnk 

Donworth i r  right, an8 thls  ppoulcl 0au88 m0f8 troublt~ than 

good. But i f  that aeeme golng t o  far, w i l l  put  i t  in. But 

0% wttneaa@s, 

Hr. Dodger A m  there ob jeotiona t o  Rule &4 
- J  

Dean Clark. T h l b  mab6er has been considered I& a case 

In the  United S t a t e s  :'iuprem@ Court, where Judge l l l l s r  aellver- 

sd the oplnlon, 101 UaS,, page 66, . 



t lon a2 b l d l n g  aourt? Judge F ie ld  was in a restcnuxant eat-  

Ing hls breakfast, took place,  and Engle stepgod 1.n t o  pxac~t;egt 

h l m  by k l l lZng  his  ass~klant, md they heJd that ha was pro- 

par3.y p ro tec t ing  tho  cour t .  Suskice P l s l d  of' the Supram 
was 

~ourt/travellng f rom WarrhXn~;ton t o  h3.e home In  Calif  ornlia. 

That d l d  not ra i se  exactLyathe question we, ara dlscurrsing. 

he was not; ~ttacptlng t o  hold cour t  in %he r e s t a ~ l r a n t .  We 

waa a Jus-blce o f  the Supreme Court o f  the United Stratas, a nd 

h@ was on his  way t o  hls home, and stopped o f f  f o r  +breakfaat, 

and theye was attacked, 

Mr. OTney. As sl seclult of this dlscusston I vJ thdraw ~ p r  

suggest ion.. It acsems to me better,  a f t e r  all, so that wo 

w i l l  kno~g w h a t  we, a rc  dolng,  t o  f o l l o w  the E y u l t y  ~lrls. Arrd 

Ohe on ly  auggeetion I have t:, maks l a  t h a t  t h l s  expreeelon, 

"Zn shambsraH*-chat thers skouad be aubatitutad f o r  3 3  asme 

crxprasslan ~~21.rhlch wou3.d- l n d t c a t e  t ha t  1% rnonnt anywhere o the r  

than the court in open court, and 60 t ha t  the  bnr w l l l  no t  

be mls led  by the expresalon "chambers". Because tha t  ex- 

presslon R l n  ChamberaH hss gtven rLss to a lot n f  doubt one 

ray  o r  mother.  of courae, when thepmaotitioner looks up 

the law, h o  fends  what if moans. T h a t  i s  the only meaning, 

Mr. h l tboh~ l .  St i s  q u l t e  evident that %be word . 

flabambsrs", %a used to apply to any pZacts outside o f  court. 

Beoauae L t l  the next santsncle it se\;ye "ol? In the clerkfa officer tt 

So that the word "ahr*rabarern I would oons2;rue ' t o  mean the 



oourt hause or ahsre t he  judge personally usea his o f f  lee. 
7 I 

kiiP Olntsy . f! d i d  not us@ .the phrase I hqd its zlnd 

cl-.ul& you not use same sxpree.r-fan i l e k  Ghla t ?$itbor in 

open o o w t  or otherv~laet, beaauae .that is w b Q  the rule r e a l L ~  

~ e & '  Clark. T h e ~ e  ape sevtsthal aaseg that have coma up. 

ThSs case B1at 1 spoks of, Ilmt v. Fere Marquette Rallraaci vepi 

on the validfty af' the ~*pi~o'l~ntmeul% of n raeeivex*, and thoi->e 

Robinaon v. RSJ@y$ the eppeal was heard by a diroul-b judge 

at Rdl&a, in the H~arthern D i s k ~ f l ~ t  o f  asorgia, u nd no% %in 

%ha Southern Distriatg &ad t h z t  wns h e l d  to be 821 ~ i g h % ~  

and. in this  FImt caecs, h s e i a e  Bradley in an op5nZon ~ a 9 d  

that he en%@~%a%nad no doubt that a circuit ju%e, migbk act 

in %&at wcay. Anc!. t h a ~ e  i s  coasidorab~la discurssion of' th i s  

holding that  C;h@ agpoint;mcsmk c f  ths receitvsr, though mnds 

You mi@% use the sofas "or en thls olerkf$ 

Wlr. Lemmn. T h u t  ~g~lould be n23. rfght, 2 f  you sere  t o  
I 

$ ~ ~ 9 j  t a  keep the EquZty rule. 
\ 

Codge. 1 hrza baen i n  fares for many yaarplc 

I would. malre the azotion "That  Rule 4, as dram by ths Reportep, 



My. %ibie. Just yub&l tuto the wore! Helsew~2..ire" f o r  t hs 

W O F ~ E ~  'lin the cLepkg8 o f f l a e n  i n  Rule 4, 

?$r. Cherry. Yhy not sl~lxj tieute J?x&ge Olney t e suggest- 

lap. Olney, I do aok thltnk It w o u l d  make any dlTfer-  

IRP, Lsmann. T b i ~  rule would include open GOUP$, 1 sup- 

p 0 8 @ .  !that 0x6 EquLtky WO-UIG not daf Zns open court;, bo~ause  

cbambera 223 snprh~ret but in open aourt, an& th@l?efore "the 

$ ~ d g @  could, not rstgn Fa@ order8 in apsn sourtr 

XP, B s n ~ d a ~ t h ~  Tb%s a@etion 063MBP8 % b % r  

Dean Cbrkr You gee, thare i s  the EquLtg ~ u l ~ .  

?~b* D 0 3 1 ~ 0 ~ C b r  I ~idtbdraw my sxqgsatfon, so that  when 

Dean Clarlr. I do not  tkrinh there3 is my grca t  obje3tion 

t o  R u l s  84, The on37 thtnp; is thgt thee@ rules p?ovide f o r  

agecrial laastorrs8 but *NB aaa provlds ~lpacS&Lg fo r  argate~sg 

but we get do R u h  84, wre want t a  clonsidsr not merely hear- 

i ng  'by the Judga, but consldes h~aringa all. %he way tk~aagh. 



go stPbstitute dh@ %arb 1f62sewh@.reR far the c2@rkfa officehH 

 he ~ ~ l o t f ~ n  was unanimtmouely adopte8.) 

~ i t e h ~ 1 x .  ykre next i a  Rule 5. 

Tiir, Dobfe* You wan% t ,bo add those wordrs, do you nol;- 

"and f o r t h e  pwpose o f  receiviw and f119ng a l l  papsra men- 

tioned- fa Rule $!? 

Dean C k t ~ k e  W r ~ l l ,  it ought t o  be opsn fo r  that pur- 

pose; onb if there 9s any doubt v~hihethel? it is open f o r  this 

purpose 1% ought to be ineludecl. EWt if f t  i s  assumed that 

it wuald, %here rn3.gk-b be, an advantage 3n allowing E q u i t y  Rule 

Rlr, Olnesyc It B B ~ J X ~ ~ S  t o  me that %bits very w e l l  expressed. 

tkat; I&@ arhould ba %a akdendsnce, E m  %ha purpose o f  reoeivltag 

pbapepa, sea,, %he only effec t  of thu$ would be as a lt~ibmita- 

elon, and that f s not % b C  1s  intend.sdr 

Dcsan CZsrrkL Nag q u i t e  the opposi'bs r 

!8pir. Morganl That Last ghrass f~ q limita%Pon vrhich 

ought :lot 't;o be there. 

PXr. Vicke~abm* EBS~XJ, %ha% is taken from& fhs Bqu l ty  

Rule, iias &ny ~mbar~aesm~n% ever arisen from What; limf ear 



Mr, Olnsy. &6#. gnlg thine; that I: thawht o f  wae that 

iC does not say wha% was rcmi.ly intandeb, smd goa have g o t  t o  

conglCrue it. A11 i t  says i s  that the clarkfs office shall be 

open du~ine; business hours on a11 dnyo, and that there ahall 

Dean CZark. I L  sags the olcirls shall be in a'ctend- 

a c e " '  %b8r~ein' 

M r .  Olnsg. Tt i a  a very small mti;os* 

&1pr %%~foksrahm. Z sup lose that was put 111 f o r  the pup- 

pass af rn~klng sure that the aZe~3 ,~  ha8 aor ta in  functions t o  

perfomj an& he shoed  n o t  leave, same esputg in attendanoe. 

Hpr Dobia. The DZ~trict C n w t  for the Yestarm Diskriot 

o f  VirgZnla s i t s  in seven dZf Peren% plaoes r 

ipe .:, Olneyc I drafted %hi@ pa?ovision, that the olark 

~lha l l  be in at;kendmcs, except an Sundays and lega l  holidaysg 

and that %a exactZy what 3% i a  intea&@& t o  avo%&* 

Mr. BZoko~~hamr Yhepo Ss 8. prov%a%on 9n the atlatute 

?lpIr, Swxderland. ConlB t h n t  l a s t  phrase bo deeaed to 

be a grant o f  power to the clerk t a  &%@pose o f  mo'blan8, 





andl net X&ave k t  to %aplioat;far2~ 

P@pg~n. Th ie  ougbk not %o be laawage for  the 

82. Lentem. No, I %hi& net* I think i3.ule 8 o o o ~ ~ s  

Suager 05aer'a eugga~~bion i s  eaaugh. Do gcu Chat as a 

whpthar %heesererqulr8ablitrr far gapers in Che 

X a0 & ~ @ r  

Mr, libcherll. Z guggcot; bhah gou ohmk x~p *hat: aa8 

f in6 ou% whe%ber ox? maat %ha% i s  dkrc3 casra-and see whether 

mlt;rr ~f this rmlpl up with ths o l s ~ k  o f  the DisCriab C m t ;  



Ii 
k of Maryland info:.arally, &nd ho suggneted, Tipst, tha t  2x3- 
I 

i: 
i* etead of saying "the dockat boob, we aall .  It the G l v i Z  ~oclreb! 
I 

following tha E q u i t y  rule shalZ keep a book known as the 

/ ,  " C i t r i E ; - -  Bockat" to distinguish 26 from t b n  a&zirnlty and 
1 

i 1 criz:iPnaL dockutsr $0 that I thl& that i s  a vary godsup;- 
( i  

I 
t 
i 

c t  ppetic-n* 

I 
< Z nlslo *&oak up s f t h  hhi -%he qucssdfon which Bean Clark 
I 

:; 

i ra ioo8,  -whether you could combine the order book and journalk 
I 
I 
t 
I 

I and he seemod to t hlnk that  was very ieaal'ble and a good thlng 

low, on the que~ltlon of putting %the j u ~ y  casea and 
1: 

I 

~1 
ths m - j w y  oasea a11 in one docket, he thought that could : 

r! 
i 

I 

be dotle aXso. But i f  the, na~keng o f  %he oaees as Dean Cla~lq 
I 

I 

woulCl make it a l l  l~Tght to So that. 

31s. I)onwort;h. I think 2n liao 4 o f  hie 8 Ghe word 

"sui tH shozxld ba changed t ~ ~ a a t i o n + ~ '  

Deaa Cla~h, I th5& %ha% wou3.d b8 t b ~ t h ~ b  

order book an8 the journal, in view of fhs diifioul%y of 

I: 
I; 

changing t h x t ,  we would a l t a r  that  provision by saying at 
' 

i 
ii 
I! 
ii the-t end the8 Wkh the conseat s f  %be c o u ~ t  khs m d e ~  book 
I$ 

I 

1: ancl the jouPnrrL may be caznbfned, so ae to lenve i t  discrstion- 
1; 

aPy* 

Mr. Olneyr uo they keep nor a separate &xmnal an& 



Dean Clark, 1 think these i e  a great veriety o f  

p~actlce in t3ne Cliffereat dfstriatsj muld we found the greai; 

ssG variation the clerks' off ' lca as $0 all thepsb cietails. 

So t E ~ t ,  in q ~ % t o  o f  the m;Leo, I do not thin2: there i r s  ang. 

great difflaulty now. 

MP. Letmam. I w o ~ Z d  state, that 231 ~ctlons at Zav8 

t h s  caurtp, ae ws3. l  at; 3.n 'the Fe&eral c a u ~ t ,  vre bava 

a minu.t;e briok- wrhlch gives laJl .that hnppensd that d~ry, while 

this journal i a rc3s t r i c  t ed t o  t he e~aetrs, gapfpre mil proo- 
I 

oeed:a$trg ax3 'chet ~~oceed35q8 h a l u d e  when the, jury f s  ira- ; 

panelled* For Instaznct~, i n a l l  tha appellate cowts ,  Z 1 
I 

baliave--X was j-us t wonfio~ing whether that WOUXG. LCj.fnXude 

Sulgoee th2a moti.on :a g~an%sd, and a jury is impnnellod, 

MP ?$organ* CWartologicalLy r I 

! 

b!~. Wb12, wcs hav~ a ~ s g s r a t e  book, md then 

ws hawe u judgaent boole ~ n &  a minu%ar book* 

Dean c$~P~P: .  In t h ~  C Q ~ = ~ @ C % % Q U %  ~ i s t ~ i a t  CawB t&mre 

i s  a menut@ boo:: end khsn a ju8~;msnt boakt I 

?iTpr L o m a  Tho judga8n.t boolr is  only ae ta %he 



final judgment. 

Rllr,  k T t W g ~ ~ r  I th ink at tbe berginnkn you s h ~ u l d  h n ~ ~  

a t rans~r2gt of your mlnuesa--m%nute en%ri@s, abtxat d rawlag 

%IF* OZney. the f sumal prcvfded for in Eguidy Rule 

2, l a  differen* fkom tlne alntxbe book. T h c ~  minuta book 

wrhlob tihe olerk: SEBepa 318 ju~t ti&&'& of whaC goea on each 

day, a d  there may be G32e enGrfiae in half a doeen carrats all 

In one b a ; ~ ~  H~'EI, the aquity journal i s  tlpparen%ly a sepaw 

ate book, in which he keeps a11 o r d e ~ s  and ppaceediwa %hat 

f&dir. OZnegr in thin r u l e ,  does 'he make it clear  tlnat 

we ape no% a2;tempt;iag Go Z j s n l t  t he  Books $0 be kept? 

1;1';1r. Dobls. Well, they must kaeg these books an6. m q  

keap any oLhem~ they wan*. 

?/IP. Z e m m r  I t h 2 d c  2 t  o ~ g h t  to be pravilded f o r  by 

the rule. Unless 3% 18 c ~ v a r e d  by the JournaZ part of it, 



boob: shnXl include tha ~ o u ~ ' n a l , i  

i'? 

!dpc Olney. mimte book 28 sntlrely separate fron 

t h t  * 

fan w"lh  any inquj-pies t b t  we may m&ka to the *ational 

Gamission, that we ought; t o  wake %his -m%e ftzlrly exp$icit 

PB t4 what to a@,- s f  you w a n t  to go on and pr@vi&e, vjhat 

goes on day in ~ourt, of cower t;h&t c a  be done, 

Dean Clark. Of oourse, the Dspa~trnent of Justiae has 

establlehed a statistlaal system whsvhlch w 1 3 1  require %h@ , 

Ir. litohef 1. I suggoot that we pass this mxle until 

we hear from the a8mfais&ratitr@ departmeat about: the trugglies 
I 

t$key now famlab to the DaJnlt;sd States D S a d ~ l c t  Coxwe clorks, 

inoludfne; la* can@s, and teXl us w h a t  they e m  do, and. then 

%ht; can be iieoilted. Otherraise we may be upsetting them 

as to tbeitlr ~upgBy sysbem. They may be &lo to anewep all 

ARr. Daawarth, I would l lke to hatas noted BJRB @uggea%-i 

ion thatat t hs an& ar the thira paragraph, by o r d s ~  o f  the 

 COUP^^ the O Y ~ B F  book and t h ~  journal may be coml3fne8, 

leaving it discret%anal*y. 

NI~, SunderlanB. That gets away Prom the effort t o  

go% a stan4ardizecZ ha;gstam. 



Lha ~rdsr  book and %ha JousnaL f e  that the journal. gives 

the pfocssdfngs in chambere, and the arder. book g;tvcs the 

p~ocee89ngn in apen eourt, and lagica11gr %h@g should be 

~ m b % n @ d &  

S o f t i a .  Wo'ould you have any objection t o  Ynahing 

ra%a dBoaZf ccmb$rae %hem? 

provlde for separats booka. 

1 h The stuff %her have may ba absblu%elg 

s a t i a f a c t o ~ y ,  

Nr. Lemann, These ~ules w l l l  not @a Into effeat Tor 

a $em?, 1 undcrert&n&j and they may not b v e  aplJr of %Mae, 

suppJio~, sn b a d ,  

Dean Clark,  O f  callrst?, undw th@ present  syatm,  

have t o  file a clam3 a t  one@, ~hawlng the cattaa, an4 f i l e  can- 

o%her ~ a r d  sbedng the t e ~ a h a t i o n  s f  the ease8 and that 243 

sen& &om here t o  the Department r 

niar Tho stadute, 3[ th9&, provides % b t  in the .ease o f  

rnofions for dienleeals, %ha% osrtaia moLions for dismiatlals 

&ha51 be efFaaGive when entared i n  @ha mfnutes, and %ha% 

otgers shall be sffetit ive when entered in the ju&gm@a% book. 

A diatinaLion 3.8 B ~ a m  batwcssn them, an8 wnre should  void I 



~tng%hiag 01 tha t  sort;. T ~ B  minute book, so f a r  as the pro- 

aeedfn@~s o f  the caur'r; cape aonaamclsd., 4.8 a book o f  ~ i ~ a t  sac 

t ry ,  t a  mgka up, c3laalogous t o  bodks a f  aaeou*it;, and same- 

t h e a  %he entry %hers 5 s  sufficfsnt and tAat i n  @noagb. Xa 

oChes raattertl, o ~ d o r e  m ~ t  I36 f u ~ t h e ~  entered %s the spoc9tnl 

book, A3L of those %king@ we will have 'co oonside?~ in can- 

~ % @ Q % ~ o Y %  ~ L t h  %Il,QE3 P u X ~ ~  

Dean C h ~ k .  Doers not the mimi%@ 'book serve a Bi$Serm 

@nk purgoeo e2tbc4~ f r o m t h e  o ~ d e r  book ther jourml? The 

minute book i s  thg, record of aclraZnlstrakfvk, groc~so89ngs $st 

oS khet c ~ a ~ t ,  ar*Q not % l e d  lap w i t h  %fie caaaef booauee when 

we Xnvsstlgated the caws wo found vepy offten df l f  iauLty b 

beaausa %bat was rrot ka3pC f a r  inforrmat;%on ac3 t o  the ease, it 

wapl kept  fa^ adairalletrative %nSamnation a8 %o w h a t  the coup* 

was dolng, and the payment o f  jurors, and sa on* bcl i s  ~ 0 %  

the minute book plaann~8 eo ald in eh@ ~~dmin l s t r a t i ve t  w o ~ k  

and the aocounl;ltag o f  tho  o o u r t  itself a d  a o t  ae a r o c o ~ d  

the p~atr@sdiry3s in e3ny case? 

the qaestian of mdzing a record f o r  Laking t;h@ ?case up t o  I 

tb Unitad $ka%as. AppelLstfse cow.&@. It goeer beyond. the 

qu~stlon of aWinlatrg%ion o f  the cou~tsr 

XF, Chemg. k t 3  your minuLe book i s  more, tW a 

m5m$e book, 



Dean Clarkr You notice that you hnve t k ~  do&et;, and 

ths docket ~lnolald aonealn every &efinLte proeseding in the 

Q age. You have f i ~ e t ;  t2-x~ c f v i l  dock@%. T b n  you have 

%he mles now is fn "two parts, order Book ma jaurmal. %GA 

you Plav~ a th i rd  d i a v ,  and there appears $us% your minu%@ 

~ o a @ d  to cfover an;p action taken by the hecourt--ju&gm@nt; f o r  

We glaint99f t;hlukepa of that sor t .  $8 a l l  eni;ered 

t'h6 sa * 

Daan CJapk, I8 ft entare3 aocardlng t a  the onse or 

f~ i% en$;sre& according to th& &day? 

OXneyr It i s  entered undep the day, wf th a refer- 

snoe t;o the t i t l e  of ther caets,so t ha t  you can always i d e n t i -  

fy- the sntry* 

libBr, D o ~ w u F + ~ ~  Y b t  mSnuCe book w e l l  be kept whether 

Beems to me urmeaeosary to mention tMt wl'vtpersa2 pracklse. 

f %ad auk what %he aa tua l  gractlcef $a P ~ o m  the D@par%men%. 

IYir, N I A ~ D ~ Q X X ~  Yesr 1: tEhi~k we OEKI pass that over 
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VP. I f i i t ~ h ~ l l .  -%'hat would 133 a w i s e  move, b@nause 29 

%he &&tfs13ee 

Dean Clapke BVe have tried to BO that, and F f  th6ras i 

anything fu&har Plecsosary w i l l  try to abolish the re- 

&OW t P f . 8  8~2'+&,;$ 8k18%% ~03BR36fiC3@&a 

Dean C I E L F ~ ~  NO, that doete nal;, Rules 20, XI 2nd 3.2 

&IF* Wieksrsham. T l z a t b b F n g ~  up a qaost2on. ?tat% take 

XuLe LO first, before going t o  7, which 223 %h@ cummeaa@e 

the ererviao upon the dlaPp3ndan$, 9n Lhe zlan- 

ner provided by theat3 mlsa, of a sv.mmoae 

accompanied by cn compla%atnt(or by acaepCance 

BefenBan% a u f  f icient Lo give the aourt j w i a -  

af otiorz over h k e  



fn many- ins.tancen, ~ ~ , i ~ ~ r e  oy<',or t o  gg.L ja-- 5 i~cL ic t$~n  - 
nvz '  the rJersrzn pmr havo got- t o  act, pret6.r quickly, and if 

you have B. summons s e ~ v e d  .,n him you g e t  b3m. I thlnlc you 

!?ai;r,  POP,;^, 1:irst the sxzmnons, tlrui. tllen the complaint. 

y = ?  * -1 'j;:as c y ~ ~ l i h - , ~ ~ ; - d % ~ ~ ~ ~ a  lint 5.t  c>jaf;i):3 ]la-]jc:gj,z; : : j :a , t  

~ g n  *+ g e t  tlm defenCiant that  you wart% t o  sue t o  &fend himself 

In the jurSsdictlen, bu.% ha is g o l ~ ~ g  t o  heave almost i m e -  

&nte lge  .if gej; a u ~ ~ - i ~ o ~ s  n e ~ v c ; d  h z i ,  you ;lc.vc jwf+ 

df ct$.on, and I f  it 2:; an ectlon f o p  money, %bore i s  a sum- 

monn end f i d t l ce*  But I hake t o  see Ju~isdtbckion confined 

efi.t:.rolg d o  ~ . h c r e  pan %::s t  serve n com-;~?.ufn% w!.tb the s m -  

Dean Clark, A l l 2  o f  th is  here is  wknrbere la t r rye~~ ape 

opposiee in t h a i r  habits, kac1 gert.m:js ae oug5'~L t o  have a 

s u i t  witmu* fifine; gouv aomplarint. RuLe LO and Rule 7 

are a good. d e u l  connected--but not nece:;sarily da they af l 
'I f 

Zmng GogeGhcr. L e t  nc cay, first, Y r ,  hiclrershilm, that 

.&lrect3.y i n  response t o  you* suggestion, vue bw'o RuXe 1.2, 

v ~ l ~ i o b  you hrive n a t i ~ u d  psobably, as t o  aomencemen% of an 





Ant; if you viaidt awhP~2e you Zcaow what 96 is aboukr And I 

was wronderiw whsrhatficr wc3 are pecttliar, or 24 eav Y o ~ k  i s  PB- 

apxX%a2* 

?fix+, I joPtla, T a% just; wondarlng how th%s will work 

ant,  2nd the kawy~ra v i I X l  ham a chenca a t  it, and I go% 

0-: pat9enct3 t@3.19ng Mopen:$ In S,h$ir States, 

2% 1s reall,y 81 nufluaxxce, but; S do not know hov ta qvoia it. 

Daaa CZarllr. It; I s  an@ o f  t b a  csrse8 where you %.sally 

do b G ~ ~  .a ~ 8 ~ i ~ J t g o ~ ~  SIsj:a 1s afi k 3 . a ~  s f  's;h@ d % v s ~ a f t % a s  

.- 

.L am af~a26ltP) mad L t  because you may say that I am wrong. 

kut it inaJ;udes ?-T:lonZ;una, ZBaho, f $ i % s o ~ i ,  ' I Y @ Y ~ ~ & ~  O h b p  

m a  Yoxass 

1'3 

E&pe S ~ & - g e .  ":.loge are  begun by filing n corc2lain-k b% 

0 0r&P;.L S 

Coan Clark. Yes ,  -[~nd 2x1 these S t a t e s  ths action 

2s bag n by service of Itumrclonu i s sued  by tth scJerk:: NerCh 

-- DakoCtl, ~ s n n s y l v a n % a ,  Xaosaahusetts, Nlchl gang Ohio Pand 

Y:::laoonaLn. And 9n L h ~ s e  Sta tes  1% 28 begun by sem%ce o f  

sv~m;leas bg  ijlair&A,ff% attorney-llxl Cam@ctiout; we @al l  P;hPm 



~aonmiss ion~~ra  o f  the : S Q ~ F ~ ~ Q  @ow%# OF ~tto~aays OF coa- 

m $ s s f  o ~ ~ P B - C Q : ~ B C $ % C B - ~ - %  

gew Jersey mci Man Yark. J?nC b$ ~ervicg s f  notice of motions 

fop jufignent, Virginia. They j3is-b move f o p  j2idlgm?n-k d c r ~ ~ ,  

ehere, %ley do not rmed anythiing P o ~ i ~ ~ a l  dom thore, I oan 

not say that my Lls'L; here i s  com@kej Bue it ggvss you an 

bl.oclr, of S t a t a s  iihwl?sre ths summons i s  lasuea by the p;lab%%ff $ 8  

TyTr. Idopgan. In Conn@atieu%, tho comgZaink i s  uwam- 

panled by the ~ 2 3 m o n s ~  

- 
%pa bjemwn. Do you g a t  m;t .  &Be& of *at thbi man f s  

su$ng you f ' 6 ~ 1  

MP* %ickerb r 'You can  stthe13 serve n complain% o r  

R ~ ~ a o a ~ l  w f  thaut  any i ~ d f  on t l on  o f  vihat; ac t ion is. 

sLpgearance, and aclmita Juriediction and. %tho complain% ~ U i 8 - k  

be served on h b  in a eestain number of clays. %%en he m a y  

aW3W@Pr the %h%X&g f s  %bat you g e t  jur%sdiotian and 

oiLsn if you aannoe Zta Ghat you $a not g o t  tl?c chance f o  I 

in a t ranslent  Stats, wh.thers people are going and ca::ing. 





*f @ X I  $6 Q8E@38#O@d by %he @@'~J.~t.cs upon %fie 

defendant, in Che mmsr p~~tr%f$eCL by kbaae 

plain*, os by Tyfliag a aomgla3.a% in the 

olerkt~r o i f i a e r t  Provi&@d, That ua~e8s @@r- 

vies o f  summoner has been ma&@ upon Lhb 843- 

f@ndant, the aation shall ha &@erne& eonrmeaaed 

withis nin@.t;y days f ~ o n  the date 04 filing the 

complajnt . @ 

1 m&erstand, th4 la@ %a ~ I P C P B ~ ~ ~  w@ll serttltdd Ghat e&r- 

%&in ordozre ~f o o ~ w t  aan bnXy be made in a psnding aatloo, 

srna that w l l a  b@ parGioularJy t m e  i f  we, &bolish the dfs- 

tjncBion batwsen the ar;U?t and t;he J u Q ~ ~  I cPo no6 %kink 

803323 81.lbh a m  WB an order except in a pend9ng auibg: 

I t h W  thsrt; t o  prateab j u ~ i s 8 l c t ; i o n  ia equiB~r nnd other 

raultr, wa should pravi8a th& an action ahaXJ be oom@ncsd 

by th@ servirae of s swmgtrse, Be that actvaeate that rne%fa,@d. 

I bout& if the; ju&ge ccuZd i s s u ~  cll;l injun~8ioa orlier ulllaerr 

~ Q U  had sarvetl ths defendan%$ an8 o f  @ourete, in sn %nJuna%ioh 

amft ysu ~ tmrao t  ~ersvs, the dofendant un5;il J T ~ U  g ~ t  9011~ O P & B ~ .  

Wr 8 ~ t k ~ ~ l a ~ d r  Thak wouXa have the e&dva%aga of 

leav&x%g the a t a t a t e  of listmitatione. TO; seem do me %ha$ 

%his New Yo51brk p ~ a e t i a e  i a  very & ~ k W & ~ d r  

Edr. Dobler U&er %ha% g~ovf@Xon, you hu%e %a a@mr 



' f  you eremw a rammoae aFad kho deien8- 

a& &@maads tha @#r+loe OQ a ~amp181at~ md YOU a ~ l  not ~rtsme 

fhe samglsaint wr%thlzi a reasonable tXme, i t  i o a  o f  'NO acgaun%. 
\ '. 

DaBfs. I %hlnk that i a  ~ s a ~ l o ~ a b l o r  >., : 
' ? 

@plrr WCt@ke~shg,m. Bu% yau do ri~t ~ V B  t o  a e ~ &  your 

~ornp%*~xnt, an8 olsp$ miten bef olraf yea can arwve y6w GOBI& 
C,", i 

-'* 

plainb, JOR 2 6 ~ 0  j'rzriadS@etn o V e ~  the dbtfsn&cant, :>.I- 

%P. %it ohelx. I tnilli~ ws con p~ooide tht yo j$ ,ba~d  
\> 

aoaeapany the, cs br l t b  c s o ~ p b % ~ t  r x tudc la h: GP;~ 
f 

in 80 or 90 Sfatea  reque~t t h a t  the complsint be ~sadt B&& 
s2'LT \ \ ; 

tare khe, i~eumuleo, o f  rammaas# they astn $ 5 1 ~  a cop'g wiFb; 
1 I 

ww excs~k, ~ Z P B ~  ~ssu~rag ths  summa^^ stone. B* the tidd 
\ 

BhaC rr. man om l o ~ u e ,  a s=Q%e, and fhrsn &eoi&s ahe%he~ 
1 



of the Es% Pork e=battr%csr %e thb &e$eairwbf%ft~ o f  gettilag jur ia-  

& f @ $ i ~ n ~  Than wou3 d bs ca Fe$@~al  2xdb, Sh St&$@ @ t g r r W  

@f %kc fa'aat t hL3% T a b  3~5t23 haa beesln sueld. 3: mwld not 

lap* lrrL@J:urs-+ X n  w oqu%t;y oaae ~ Q ' U  ~suXd appeal 

8e tW ehsmoeX2op~ bub in bhsr catimt~a law ~etllan ;pou hm 

a UP sro$i&q 3%tu Ba mt haw+@ P;Q aek fop pem.Laaaloa# 

gds~ ~ V B  a ~ i g b t  61 aoBian, at3 glve xroQiac~ O;o eoms4boay 

BhaC yan have ehla @;tala ragikinat hb, 



P9 P ehinlr I angh% Co say &hat: by Par %ha, 

Tal~ger nwber o f  the eommittceear have re& 4 L k k  apa$%a 

&. ILtehePlr B J ~  the alerlc? 

r Yea, by e l ~ ~ k *  

Aar, C t n c s ~ q .  I @an 

Q I * ~ @ P ~ $ B @  * 

Dean CCLwak, I t;ll~q$hlei there vvar one 4iffiaaktiy l a  

8 b  aomcs%nt;s ~f the d9$@~2eB connnt$*rsee--that re mmy o f  

Bhaxa d i d  no$ ~ s r e m  t~J&ya'~lhe pob$s  and C h e  oggesiag &&@a@ 

in miad. Pkey sglrr follo~inp tb i r  am  habit^, Be thaC 

sfhiZe NTajor Tahzl. i o  ~ Q i ? r e ~ t  in Ma est-t;~, I .a net; 

sur@ $ha% %hat ier $?%sat, beeaura 1C &tcT no@ appear that 

those suggserbioas ~ e a l l y  weighed the ebjete%Ptloni~ %ha% we? 

k*tlr@ 89% 

TohSW%e J af$P@@ w l B h  TOU 911 kh&% bWb %h@%@ 8F& 

Che auamtanB t o  be irraaued by the pl&UtLlI* For Z n ~ C a n ~ e ,  

J W e  Chesb%u% dletWct%%y @va&eer *he questiorm aadl rays he, 

tblnkaa the- jwis&~ationar% paper oxh; t o  be israuedby tihe 

eXsrlc and. o e a ~ ~ i P i e d  by the nrmashal. 

W c  Bmde~%md, I th%& that w i l l  arouse a good 



t;hm t o  t e e  away the righ% to begin a s u i t  by the, Lavym? 

hhld14T* 

HP* Obe+. X a  addiltion t~ ellalaiw ths %aw;ger %o 

abharrswkt ThaC you should serve on ths dssfenaant 

reqairing h h  t o  msater tlrlltb~ut kawtviw a ~ f l h l n g  abou2: Che 

Craara, ar idenDli"gine; the aause of aetian that you have in 

mind. Tau say J r h t  you are going t o  em him $or $$130,000, 

e a t  2a ti&L 

Wdr, Dobls, Be.dos# not have bo d s  mytrhfslg, 

Tolman* He f i a d ~  ~ t a e  goen enough? (Zlaugt~$ss.) 

QZo@y. Suppass l~ leaves Chs nsxb day and deee 

no% b o w  'v0kc-b it i s  ab~w;t;* 

5th BZLti.hah4321. %IB trauble i s  that Chars are 8;tfferenf; 

p~ab~arms involves, First i s  that g~estioi whether %he a m  

mna should be iseue8 bg the clerk or by the X ~ V ~ F *  

i s  enCi~elg- dif la~enti from %he qw&tion whet he^, he shouLB 

have P O O ~ Y  OP C ~ Q  ~u?llp36~in0 OF neeq Thgr? i a  also the gue~s-' 

$ion whether the oomp2aint mst 'be f i led ,  or ahen %ti aomes 

b .  f ib r e ,  An4 i t  seeme to rae thpt we OU@ t o  keep OhQsta $:, .. 

. qtnatskionr~ rsegarate. On the gueortion of the rtu~nmons br- ='t. . . 

. Sssuad by the olsrk or bg Che lawpr, I: tMnk the ctomttdee 

ni13 $W t-t $bere are P very l a ~ g ~  n m M r  o f  Staaes voh3ch 



pewi t  the s a ~ ~ i o @  of aummona $0 be mad@ by the, atkorney. 

Now, &he only obje~tion t o  that 2s that migh%lraad t o  . 

irsagularitisrr. But a f * e ~  30 yeare aP ptrackioe Ln ifm- 

sota, I ccanxlof remember an$ $flffioulty hav3x@; a~ieren* 

%%@a we colne t;o the guest;a;on of' setrviag I cugg o f  $he 

oomplaintf md I think i t af@~% bs aelmittaa bg lawyers 

generally tha* te rBlart a 8uZt and serve a summon#--OF b;p 

~ % Z $ % % Q  i t - -y~u abafid @h&%@ the naturdl o f  yoW @&SlphfX3%r 

The %&era of aervina; tha  @ w o n @ ,  and i f  the m ~ t n  tPefaulfs 

yea a m  tht4n dtao%&e wWt yaw craulre clf &chion i s  i a  a  ath ha^ 

shoeklayZ idear It nay have ~ o ~ k e d  ~ # 2 2 +  

Thsre i s  saother thlngr Wmn it oomes t o  ars~u ire -  

mrnlr %o file ra complaint, whether AS; has t;o be fil@& or 

(ran bt, served wiLhout filingl I think i t  i s  o f  vibral im- 

gs*auree that %here ~heuld no@ be ra requirement; that  i t  be 

f i l e &  itl casrnr tshere the p ~ r t i e t g l  do not desfre ho have i t  . 

~ublishedr You O O U ~ ~  have a comgXaSnt in the hands of C h e  

lawgsm, a d  possiblg coagrcmise, crass8 Lek0 that* And 5% 

h e  a l ~ a p  era6aed to me, that the refdul~ament t ; ~  fg le ,  a aora- 
a 

plai&t and mke */publie record sa that you canna% &pm 

bnrrk and settle it and keep the thing from th@ publlc i s  

& rather unfortunate re5t;utionp %anre w e  my vWws on 

th@t..@ p o h t n ,  Z %h!Lx& we 6ugkt t o  

I think you ou@% t o  aeciae fiast wMQh8r the summon8 earn 

be Sssued by the a%erk OP mu;g be issuet3 by %he lawyer. 



Dew Clark. Thetn there i s  the additional question of 

whom shaZl eepva.; it'? 

Dean Clark. And while not absolu-%slly @ann@otsd-- 

though not far away-*theherre i r r  th@ queertion of r9et~v%nl?; the 

gXeadiagtp.tl. 

fdp* R%eba~nhwa, Tbe~e  wa& sx 9a .life% Y Q P ~  th&t 

gleladfnga mug% be Zled w i - b h  t t h ~  01#~b: wit;h%n *an day$ after 

khQ rsquetslC Co fZle i r s  e ~ s v ~ c l  by the opp$pite, party. I f  you 

have ~5%lrvc?ld kt@ oomgfaint an& d.o net file ib, the defendan.$ 

may glvs, nutias t o  f%Xe the aomplain%. Am3 th~~sfore, you 

mu& fils, the aomplain+b or 28 wiZX be dirilrn:Lsa(ad. 

Wan Clark. As Z un&eretaad A%, the Fetde~aX 4istr iob 

Judge@ are now Wivldusa l l r  t ~ y i a g  %o ~stabltsh a rule re- 

qulring the MLlng a l  tlze gleadingsr. 

%o snf'orob &+be Inaany  oaaels tlacs garties &o not w m %  t a  

have i t  spreae upon the recs@nl fop the  ppelss an8 otPle~$ Ca 

&, ~lsmsrxul. In that caaero they are nat ~squltrod by lave 

f i l e  pleadinc{tjr 

Nr. OPiolrererham. There may be a ~itipulaGf on that  they 

w i l l  ilism3esl the 13~5% arl"0ew Chst plsadisgs are f2lctd. 

X%ka st ~lcsgnraker s u i t  $12 san %xzeSgilbnG stage * 



scpbt2sie %he g~@ation wkx&tRsr that s a l t  waraa dSapartet3 a f  4 t ~  ~ E J  

ot i lJ  gent2ln.g. Bui; %@ma ~hy~d;er  laqfer mfgh% C P ~  %a get; In 

a a.Xa%m % h L  re aas a s u i t ,  md very often the &@fend& 

w2%2 WEWLL a r a a ~ ~ d .  Q$ &B ~ a b $  * 

?&P. L B B ~ ~  Tiby 3.8 that the, judges kip,lg a hrcP t h e  

getiting .the pleradings f i l lbd in bl saae gdn8ing1 

Dean C l a ~ k *  T n  the Beb@rrsZ D i g G ~ i c e  lm Bew YaZ.2L %bey 

h ~ v e  ra ruPe rsqulring the f %li~& 

pakf y i s  rhtedg h% Tl les  the notic@ 09 t ~ i a l  w%ah the axark, 

whtLch makes a recsord in the qlerk'nil eiflos and pxercsats We 

@asre on the oalendar, \ ~n %hat oasa the mles require -bbt 
', . 

tihe pleaiiinga bc f i l e d ,  Ahd aom$laaetl they me a&,& f i l e d  

Mpr Wliek@~shm. Well, i t  mar@ hon~~e8 in the breach 



D e ~ a  CCrark. X e ~ r  I bad n t a l k w i b h  SuBge Iinox about 

are, t rying %a Bo, wouuld r e ~ u i r a  %he comglofnt; t o  bs filed. 

san@el%X@B hew i.ong you oould Ba it? I f  you tlo i t  fop 20 days, 

rpa provi&e& Zn thema ~ulss, wouX& %bat not be anaqh?  

I suggerstea irr st sam-waaiset bettvseen the N~sa Y ~ r k  provision 

anti &he rsquirerrirsnO $f rrtrptitng suit, by filing the& oro~rplalnt 

+iSh tYle c l er~k .  And uader thascg rv%as yau $a have t o  ffb 

~toomglaint, but no% a l t h h  $380 days, Rat when the i s  

supgos&& ta be P B B B ~ ~  ft has to be s @ m e d r  Gsn. Bi~lsarr~ham, 

do you think that; i s  t o o  grea% hncrbeP 

M* wlok@rrsham. Ma, I do not mind that. Rut my pofnt 

i a  %bat %be a-ona ought t6 be tSed ?xp wi6h the oo~pX~zint ,  

and 5 %hMz &n t ths Fetda~tkl practi@s f t  l s  easier Lo aocomplish 

ChsC Bhan in 9;he St;ate cowter  Bf%er a l l c  2m New Yu,~k when 

you f%Xs a aomplainf it: is praotfeally lost, It does no* 

make much diff~rences whethsr i t  %a :Filed OP natj BUt n ~ b ~ d y  

I r e  Let~nn,  Fte&rll, hoe about the other sbattas beeldare 





~ s m  C l a r k .  t z i i ~ r ,  P;iao~a Q 

N ~ B L B  a$ $he dl+&f~- t~@& Qt&%@~if r 

%rap. ~ e ~ a m c  1 suppms wheathey gtax%@d i L  fn Ncsor Yo& 

. i t :  was quits rn%s%aXL % ~ @ P E )  43.d $CIU g~ie tho khing in Hew 

YWk? Ffas if t g ~ a c t l c e  Pn PTew YDP~ gnu caune to 

$he bar ta sus a man wtthout tellfag k3m v b t  you wsPe suZng 

h5r3 ~ Q F  T 

Bibir. W I Q ~ ~ P L P ~ W .  1: thlnk it X?RB always bees done, 

Bpr Ze&mmc Xs 5% .~.~h&WgXl~h pra@%fabT 

3esm CZapk. T% ;bs the Esg3.lsh gracbhae, but %hey 

' .  th@ 9ba81wes af easee 

I ahozaZa think under %he Retw Yorh; p~acLi6e th4, oalr 

t;hlw kg &r, waul& be Co same, mdi f%nd6 out X a t @ ~  whether you 

csoFaon l n ~  rules, an8 i f  we a%ksapi; to go tars Par  from @om- 

gaan 3 ~ w  ~ F O @ @ ~ W B  ira reaogalzs& eu3d fno r~  been in f e ~ ~ e  

a Z ~ n g  %Me, y ~ a  w i l l  have a lot  QP ogoeit;ioa* Th~cretll- 

&al%y, why elPouZd a ~lu%k Ltb6 begas by BKIBBIQR~ ssa %hat: 



- - 2  

X@ 

b~errr mde %ha$ per~%'tiatlltul oonrt;. It sseaar C B  me thab 

$he beginniw of  rsuib ought t o  be lasSlltateB, ratbar t 

be swePr~wIPa.ad with L@eba%uaZ%L iss  

P#F* 3;s 

nee so rann;y oeaea on the subjo@t; buC i t  aeems to me the 

*sa@&y i s  WOPOQ thm %be diseaeer I do not knew what the 

Congretrollonnl kawydrrs acL1T. say cm tlm subjscb. 

WP. W%,eke~shm~ 1 66 not k n o w  the ex@@% i#im@aget o f  
Mew 

8h~/rule. 

Hpsrr. Mitichell* Ybu mit t a  sss uhether~ I m ~ l n  defaults, 

and i f  he d~fau;lOa yoat a m  f2x up a asrue@ af aption. 

Dean Clark, h s v s  read. y ~ u  a l i s t  OF S%ates whdr@ 

Xerger &3'@up ~ 4 ~ ~ 1  f O  w88 ~ ~ q u i r e a  to bat isaQsd with the @om 

p 1JTq J. two b~1 thred sug@rtionsk I am a llttZe 

heraitant: &baa% saylsg aykbing Coo dlafinitedy, beeaul~e often 

6here are aXtcemat;e groviaions. 
I 

dlspanse r%k.th C b  earnplaint, 

Dean C X r r ~ k .  TThi %a w kind of gm$blemCkuat 2s slose 

t o  the ~aw~rer ' s heart, and I not; want to brsl 332~19b ~ l ~ ~ u b i e  

P]B.u@~ troubXe atboa* i t  i f  i D  ~ q r k 8  + Tti U s  been oerbM~ld Chab 

it; i s  fmg@rtaul$ t~hasn the s u i t  bepains $hat you serve tb@ 



pvoviaiont~y%ag bo resbrZoh the p~ocss82- la  the case o f  

p~evieicr~almm~dles. But further than tUt, 1 kope &hat vcs 

as net get h a s i tudion sheret w are 6fIerrclin@~ t b  locra;l. 

bar aad ug~sttlng *Bet Toclal p8&otlaer T'htxb %a the probZsgnn 

1 ~ e P & ~ ~ e t f i .  t4$ 8 6BM~bt&% @&F%&Y~?* 

MP, In"%t@h@ll, &;PI 18 Rule 15 %hat the ewmieao muat 

be dfrroted. tu the dsfendant Cznd armreti on hlm ane rsq%ir@& 

the aampXaFl~l;P 



BJr. OLaeg. Y ~ i u  are r e r q u % ~ s d t ~  f f X ~  y~~r~al: @ompXa%n% 

b e f e ~ e  you oouS8 g o t  your s u @ ~ o ~ @ ,  t o  ngrvce wSth the 

H P ~  Se.9 @ Ars a mC%er o f  fa&%, @here are not 

%!IF+ W$toker~l X &@ nab b o w  the mfe sew $s 

NP. ElcnfforQ Ybu hatre the op~ictjn. o f  beg%nnfnp; the 

matt s l t h d ~ ~  by fi3.ing the, bomlplagnt, or serving %h@ tr-~aa 

w i C h  %he aornpSaiat w%%k~~& f51iag, an8 aal I say, I tMnln 

C b &  apbior, sh~299id be ps@a@rve8 for o number or staasonll. 

Bub on this sgeslPia wueetior, af the @%a Yorh: pra~ti@@, f 

m & % s p ~ ~ c e B  P$ &a tMtev@r will gat, th@ mest VO&QBI 

!dpBllr. Dedger Yhae prae@%se i a  nZsro f o l l ~ ~ r o - d  in Bdinatq* 

19&8 lr 

i r a  lseued w%th thea gapXaint tand you a& either asrvt.va it or 

?;;to. BI%:g~gan+ X LhSnk khchat ETarth Dslrotrr, ruuP Wiatrans2~ 

PG Oh@ aamm as gi~n@aot&~ 

Duslnr CXstrkc Yhen ycm say there sre nati half a &o&sn 



States pam%%tix%g the attornsy ts &O it, I think g ~ u  ape 

oonfu~lng th@ t v o *  @a yyo maan there are nst balf a 

Bsscsn Staters %bat permit the attorney to Bsrve the s-one 

@P. Dcnr~orth. It; i s  wzpy eutelorna~g t o  arm@ the Bum.. 

Dean Clark. Tbs oxlly t ie %ha% we should provide 

$UP %be aemf@@ o f  egrnglaint; w l t h  the swamoas. As 8. matter 

an equiCy suit  bg filing a er@a$hint, i r  it; noQP 

HP, liT%akcrrsham, You aouxa not begin a suif fn equity 

~Larlehout i i lLng a b i l l  o f  ~~~f{pXoint; .  

jar,, Obey. HOW about ttm c ~ w f s ?  

Mr. WrSektarehaat. St@@@ aourt, t hat i s  wh8.G 1 am 

ClaPking aboui;, %ha equiGg gracledur@, xi., io the ox8 ohaft& 



i*PrtllL S f l ~ l t & ~ ~ @ ,  ox, 4 :%-,- -. $&@pa , . , . - t i2Q Saver oslms i e s w  f % r  

8 :  % h  * YQS, 

summons must b e  iesued out of  t h e  cour-b,  
4 9  

> .  
*'i 

g~~ ~ ~ c k e p g h ~ ~ .  Rly no-@ h&v@ Cha aXGeraa%%veV ''by 



bg t;hs e l e ~ k ~  

N r ,  Bfitahell* If there f re no disctnesion, all 

in  f m o f  C h t s ~ a k i o n w l L X  gay ihaae epposr4 " ~ a . ~  , 

(A  ti@@@ nrts thsr@upon tarkb*l,W 

the  lotion ass 0BopCr4, a U  mgmbcl~a 

gree- voting %a~re@ exoegit PVW. 
1 

Loft&a+ ) 

Ma?, MS%ah@lft+ me* qwratio~ i s  nh@U$P ChBg : &@&w+ 

@@Bicjtr opbionml ;with the gl~Onelff# sikber by the fllinp 

sf  a alnaploint ap %ha raming o f  %he iumm~s8 j %ha% the Bore 

ham f ~ l l a n  i t  by %he f i l i q  o f  the camgLa%ab $a a 

reraeanab%e ti-me. 

BBF4 &mm~W. You are gulte rlghk But I me'= *the*@ 

two meBhec%.a of  begizmiag ag; snElcrun, by t k ~  f il9,ng o f  a 

eoqlrinf: sF lih~ & @ ~ i c a 6  of a B m O a e r  Ehab shal l  be %@$kt 

5% up tnithb a year il w%ll 'be &iemiaa@df But &he ac2;ton 

%a a ~ m ~ a b c s 8  for a%J p p b @ e s  when the oomplaigt i s  f i ledt  
i 
f 
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wars a8opt;s&, all the ~gmbers 

pUWL must; either be f%2e& o~ a etaeke4 go @-as 

aW, in f a v o ~  @f tkar mntioa WILT ray. @&pRj %h~r9cr erpgsargd 

MP, %$$@h@%lr Haw, perer ga& &@em. Co the qu@etS@n 6E 



dam t o  t h e  gu%stl.nn of what, maer this sysbem, conati%ut;e~ 

tknls   omenc cement; of *&he actZon , as suggested by 9622. Donwo~thr 

ais mJrf6ten no aceion is commenclsd untfl you g e t  hold of this 

man. I t h W  P t  is velYg La:.mrtan2; t o  have m ulgtion pwnding 

For t he purpose of v a ~ i o u s  provie %anal rmedtcs, before, you 

g e t  ee~triee, on the &sflsndenbe W:>r, I think that @mbodies 

what we voted f o r  without any furthetr xaaCion. 

Dean Clsr~k. I #rould %%BQ t o  aomenk on %h@t. It is t k ~ @  

nyst~m in many  Statesr 1 do not lmow -&.a$ nced the:?@ %rs fa2 

it. 'Phe starting of a s u i t  is important 9n aonneaLfon w i t h  

$he sta@u%e o f  f 3 + m f t a t i a ~ ~ ,  %he i d e a  %hat  a man C- sbiok fn 

a s m o n s  and then wniL a year is Bad. 1% occurs t o  mar t ha t  

SiuJe 14 wa8 In-korzd-ed 80 kaks tzme of $lie XhS%ed  class o f  

eases rvherg service i a  evaded: but $Bo %&eta that you can, 

w h o a  you have a weak casg, and have wafted aix yeare, you 

eoll commanae s u i t  by fZlltng a comglsllnt, 3,s not good. 

sr, Morgan. there net a provia in We preactnk 

aGatute of i lm '  ta8ians delaying the time when the defendant 

i r ~  cabsent f ~ o m  the Stat@$ so that  there i s  no r eaeton f o r  any 

epecial provision? 

gp* Dosworth. I do #at oar@ anyGhing about ths statute 

- 
of lbitations,. I had jus% as ~ o o n  put i~ tkat tkre  graven%- 

ing of tha -3plg of  %I243 ~ L a t u t o  o f  Ximitai;ione %@ i.&&Ql 

sa~.v9ce, K h a t  I w a n t  i s  Go have a psndina; *hen you gq 
- > , - 

$ 





nBe eX%: @P--.far d he, ~Ce~buka o f  2 5 ~ 5 k ~ b S a m ,  pro- 

vieloncll rs*n66Pos, und sa an, 7 0 % ~  nu$$ a m  be, ca~m~noea2 

@%%h83~ by ~ ( s t ~ $ g ~ l  ~~arviee  or isg f $ 2 & q  tl.& @~apXlbi%nt md d~3- 

6 % ~  a05 ~ & \ V B  h a v ~  3 ~>@~a%raf~ t~%%%r 

d; t'iapt~&a~ XQ% 80 ~ & V B  %O ~ @ T B  Sal? 8 y@&Pg 

%%OU~?::, e B  $BUY 

CParlc* 5F@iaaZ, in t M s  anse, R P ~ G ~  $Ti bba mads by %he 



%= &a% y ~ u  gar n b v l n g  ~1 privaLa La- 

d f ~ 2 6 m l  aaggp@ %$? 

%I%@ ~ u i e  amd&@z3erl% P % @ ~ G  &vr&;y, sdGPler bgaeatrcse of' t k6s st;@%%%@ 

aX1 3%m2-L&t5Akonsr ta  g f ~ %  gt t@aga ra~y  s e a t ~ a l n l n ; ~  BF&C?F, gem Z i X g  

2% %SQh b b ~  e;tarbka% asp ~ h e ~ i f l ,  nr~& ktksk e ~ ~ ~ ~ ~ e n c s r i  the a c t P ~ ~  

tha  2 8 % ~ ~  &L@ a~Lm1,  nanavlas by  a non~aZfEald personl Thorc~ 

T 2 ~ ~ k :  tPg@3f &a it rirpht &long;, xzl EE~W ~"OU p f ;  a ms$paw 

f r a g  m d M ~ r  X da raaG any yo%% c m  e;e;?t a r@ral iuJunatlaa, bin% 



%begs mtbtocPt!, a s 9 a@# it, exteada khs st&%ut;e, of X~i%&tfbnrt 

$OF a sXaw..rrmv%~g ehlng 

@ ~ ~ i m d  P ~ P  0 OY&~LB%B% r 

%E?gc %VB12~k@n9@W%~ B Z Q ~ ~  eh%w ;~B@U& 'cbnL %&, %h8L 2% 

m uab be, i'allcrx~@& rag %&%;Ts aalcews4, s e ~ e i @ o ,  or srav3.q that, ths 



Bern Ch%l?IT.. Bu% I @hiral% irk*& Pr* licksrshm baa i n  mind 

Is *%=at Zn fJLaCe p~ass&wa,  %f yau clannot, g@% the d@Psndl 

smt; $om o m  get hfs properby. Ea.z3ut; I taniiera"stm3d %hat that i e r  

nat Lms in %A@ Peiiaral juried%~%ioa* 

Yrai ,  Suncferleanil r Thae c~ w s  izapmt;a~lt &%@@a 

G@an Clih~k* rtoa, %Mae =*a bgort;sml; caaasrj, but i b  i o  

& x3i@2-~ @&@&* 

1 3 ~  t a ~ ~ t g h g ~  in th@ 





F N g r  3=%@&292+ril%&a %&el@ 3% a@ p ~ ~ % & f @ &  f@r %& 

oiba&~&rr ef  l$~it~%kexrac, srrd 5% naigh% yepg @ 431 krt, b b b  g m  

m a d  Poor SQWF a u 5 b  

@r &%te&s$.X~ O f  aawcarae, i$ a Lrs 0%%@1&@ %he ~ w % B *  

db@$%ea &~EB @%&%%@a woaU sag 8 

p@evW@& %ha% ;gd% a y  %~ave 2% ri%h 118aaj%b~e~ a&Ult p e ~ ~ m *  



&&tnya, ';-h~d wauXd tub:& oars Q P  C I B ~ P B *  



the aowrt ct Little Leeway toasctend the t i m s l l  %e mrarclhaZ 

m l & t  find thrat t h i a  m a n  bad goxte t c  EuPope, md 19 comjtng 

Dean Clark. Haw, EfUPEjQEI0 WB18 Judg~ F & ~ o ~ E ~ s s  

he is fa New Ysr+lr, afld say 'ne, saver Qomes %0 Cannac%iouk, 

srdAoa-&ry course o f  &hLn.gs 5.8 not cwilnp; t o  Connectbout, you 

aozx2d not sue hSn in Connsotiou%. 

tute sf' lia%.r;a%lona csvw aP1 s f  

' I&, Z ~ ~ W A B .  yes, I think by thmrulss .w@ 'have given 

h2m all, the g~aL&@t ion  he nee&ar 

3.9. Y9itchell. J?:ill you put  t h a t  III tho form 09 a 

mot;lon? 

I&. Olney. Yes, I make t h a t  mot lon .  

T:Tr. &ernerm, I seaond 1.1;. 

(dl vote was %hereupan Laken* and 
~ s s u l L e d  3.n PO%@ o f  6 fop  the 
maZion a ~ d  6 againeneke) 





Du& f BO mast %hi& &be FeB@raZ ~a%@ f%n iihb gn?ocesBrjare here 



the laauinn of a rpw%%&n& LB ~3wsBrtzl bg %Pa@ o o w t  far eelr- 

pfgg l a  t o  f i n d  Cha deSertdmt w%f;h$n the jwis&$ctilon 



5va ~e-vlca, oae way- all nnetLanpc fZos, should v ~ s  atteirnp* by 

theee ~ulets to nve?s?rldb vjhak::ver pcooig Soae ars c:an%gPner$ In 

%he t ; t a tu to~y  %a+@ o f  the ~ariepls Sf ~ t a o  reepeeti% the E i : r i i t r  

Prof. Saa&er la&.  ~f so 3mve povJctr i; a @;%ye th@ msrshal 

BO flsys, we &avo power Bo 1st tha caurt oxtend tlm 69 day@. 

abau6 that, baamere X clewbt any St&%@- 

i & ~ ~  ~ ~ ~ G o ~ ~ @ ~ Z ~ I ~ ~ B P ~ O ~ ~ ~ ]  * Em$so@~ we &a hewe B T ~ X %  

have no e f f e a t  ugctn tlas Stat@ slrt;uZ;a o f  ZL%Ttatllanar i a t  4aXL1 

b@, i!Xa~nrg. f Utsd nc, id@& by %y mok2on of' obngQw the 

H B ~ s B  ~f :>onel;m@tlr@ e @ ~ v l c e  a% al-1, X w m t  %o pbinb %his 

eu%r A e t h i g  ru&@ %@a sLat@EZ, thcs action wnuXd ~ctuaXlg b@ 

bam@noed iabn tha @en$ well f i l s d  o nd bllc, ~b%'fss16se %a& 

alait Las%a&* 3 ~ ~ 3 ~  %he z*s@~fr@rn~%k @f @srvics by the) mparekal 



&xtanl& %he $ h e 3  SQF &@rvl~b and preersrvs Ghra pmdsncy o r  the 

at@ ,of" l%?:,llii;mklontl pPt'svldfw % b e  suit nnust; bes "ax"owhI &a w 

$ 4 ~ ~  130b$@* X &Q a t  %hPz@x %here, 18 my queer%fon of  4uiuo 

3rooaPrrr a2 l a ~ r  

3 6 ~ ~  ZI*Pidl~fX@~@hw%. SUI$E)O[IB tF&zt+ two yearns later Lhs Bar- 

aha1 f i nds  aan gab m3~~@'-8  ~ B ~ ~ Q B B  

Lh. OXn@y+ %\f@d(B22, ibf the s tertute 

$ ~ Q X %  $33 C O ~ F B B Q ~ ~  F ~ @ A  k kid a%m6ag %S 

PPO'V%&@LI that th@ na- 
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~ T P .  w$ckereham(Zht;@rposing). I: do not think you e&. 

ovorrfd.e the, atatut;e. Fop the purpo8s of d~oit i ing righta in 

spao9f f c prope r ty  aitklln the jurisdiotioa, you may, peshapa, 

do it. Bug X do noti believe you can overrida a t ~ t u t a  o f  

Ilmitations, by putting i t  in the hands o f  the rnasshak. 

I r e  Ohney. Tell, you %re lookl.ng a% the statute o f  l i m ~  

but 

morelly t h a t  a man cannot be sued. 

bTp. Wioksrsham, V@2Xc when i s  he sued? The mope faot 

tihat; a gaper is s e ~ v e d  on h i m  or f i l e d  in ia publlo of f ioe ,  

o f  which he, has no noeioe, 18 not beginnin8 a sui t .  

IF, Olney. You ~5.13. f ind  that  in the Code States  %hey 

provide *hiat an action i s  eom@noe14 whea the complain% 3.8 

f i Z ~ d .  Tha s t a t u t e  o f  Lfmltbttiaans 4epenas en %bati &ad doe8 

not aapend on %be %%me o f  ths s e ~ v i o e  upan h h r  

Mr, \4Ti@kerahm. I bo not agres, w i t h  tkat, 

Mr. MfCch@ll. It; seems t o  me that ers are attetmptSng 

bo decide wh@t;her Congress hae the power to preacribs the 

statute of lhtmiltetSms, but; what wo ore t r y i n g  to do here fs 

t o  provSde when the ata%ute begins under Lhe gtn%e statute.  

Y h a t  i s  an i d e a  of ariogting t b  Btake a~a%utec and i f  we e a  

say ax~y&hfng as tto whsn an action is comnlencrod, it will have 

no sffeoe as %ha Stake statute if vm make P t  60 days or whab 

nat. 80 that: the a~gmeat sxtends to the power o f  the court  



x?r;iz 
t e  extant3 the t b a  bamd on the ifmitation of %he power 02 

Congress, when Zt came to t;hs qua;@C%on o f  60 d~y-ra. 

Mr. T.d2ekertlhnm. Thhlt brfngsl up the ~ e s t f o n  of wh@ther 

the right t o  plead tho stablate, of Limitat lone %a a subsean- 

%lve right, If it i s  rnre aanmot alter it, 

always governed by the law of' the f erunz. 

$be Wjloke~shmr By the f~ of the State of Lbe fo~XkBIr 

Dem Clw~kr T h a t  does oat constitul;e due pmcasa a f  icrw. 

Nr. Dobis. 3x1 the ease of -1 vtl. HuXL, they held 

t h a t  i t  wae aL1 r&ht t o  extend i t 4  

MP. MitohealZI That 5s a questi~n as ko whether srr, shall 

l e t  i t ~leand a t  a f lmd perAod, or u s h e t b r  we aha3.l give the? 

court power t o  extend it. That %a t h e  querjtiob i n ~ o l ~ e d r  

&!F* Olne3g, I think w h a t  are shouXd CQI~BILPBI IB that %&%at 

we &re doing h@r@ i s t o  provide that, ae Go tb clef endant that 

oannat be foun8~-w@ w i l l  aay the gXa%n%iff camst f%a&k him-- 

the plaint i f f  may bring his aotian by filing his co~pla%n% 

an8 han&in~y %her aummosle t o  the marshal. And then we are gain8 

fu2lrther and rwpxL~ing that,  a ~ t l o n  be dismisaeta unleras the mar- A 
aha3 finds hLm in 60 dwye, under any am3 aLJ, ol rcwstance8 .  

HP. Hit~helZ. Well, it i s  the in~'genarrzlXy~ and 1 Cia 

not h a w  of any aasleB r h r e  %Be a o w t  may @&end the t2me. 

&. 03aayc Ubu tars putting  ox^ st new kaw?, 



Prof. SunBerLand* In llllno3.a a d  O~agan %f yoi2 have 

mads di19gsnt attemp* Ca gel; service and have naf; been able 

to do iZ;, you oan  g e t  a new surmons. 

b b I  1350rgm* Lk i s  the old c o m a  law method, lCDu ctm 

get as mmy &a gou ~ a y & ' b  r 

Lernsmn, X n  my S t a t @  on the, era~viee, 02 a summons 

.k;h@~@ Es %%ma %%mlL* 

W. Wicl.kerclham. 17e311, aaa X rereollect o w  crerntute $hi& 

I% rbguirse sesviae to be made bg t b ~ ,  lnarshal in re&PXy som 

rsal~onhLbX~ Xength o f  %$a@, 80 or 40 draye, anB thea it i s  con- 

sifl@r@d aa dating baok to  the, aslivery to the marshal f op  s a r ~ c  

v50a, 

Relpr !+ f i t eh~ l l~  Vigt happma i f  ~ Q V O ~  do not get  s e ~ v i e e ?  

avoldett the staZate mumfng. But I am rath@r questioning 

whether ws could. by ,&lxle pract2caXXy fndef%nit#Xy extend the 

CWo o f  l imitation~l fixed by the Sta%@ X l a w r  

Mr. Olnagr t ws are, dofng 98 ~ 0 %  8 0  muoh thpt, as to 

prdvida that you must ssms in 60 d e ~ s  or th@ eu f t ;  18 dim&@#- 

@a* 

l a ~ e  'l~ktrr~sh@mr rt?at $8 true, unless you gee another one.. 

aiaeredr Theas State statutes aL3, 01P them g ~ a v S d e t h t  the, 



statute of x%rli t ;&tio~s ohall  pun rageiast a causcl of action 

~ n l ~ j ~ l s  ~ju3.t f ~ )  brought; within a coreafn numbele o f  years, J 

do not know of any State where the s%atuto~y p~ovrslton dsf&@rs 

of pxwoeas eo the s h e ~ i f f  for servicret 19 the cbzmenoement; 

a i  t he eruf's;~ but; Vaa% ile not a p ~ l r t  o f  t he ettci%u%sc Now, It; 

@@erne $0 me that an adequate Creatmenk o f  $his matler, wit;hin 

the gowsz! o f  the Supr@na C O W  under t;hia a%atut;e, i a  t o  ds- 

f i n o  what i s  the beginning of Che suid; in the Fe&eral Q O W ~ ~  

net n@oeesapyvg. It i a  g0ssibl~ here to a&@ a ruL@ that tkLa, 

BUS%  hall be b@@;m by t k l ~  l i L i n ( ~  o f  a ctomgX~in$ and the 

fiQ?q WZak~rs-, En ~ l o a 8  o f  the GkaGes, New york parti- 

ou2arly, the stottzte ~ ~ o t i i d @ a  t h a C  mder tho@@ afrttuma$sul~@s 

Ch@ p~ocoss %h%ekl, you put 9n the hand8 o f  the2 @h@~%ff s 

s@med, within a oes$ain length a f  In other words, %ha 

be extsnded in8efinlte3y simpgy by m%iag  a summons Fn %he 

hanc?s of t h@- off i o i a l ,  to l i e  there @ b e e  or four y@ar@r 

we hme fs Csl%Poraia have rmat w~%k&& tha t  w a ~ *  



~JP. 3icke~:thaa. Your suggestion Eteem enbirely proper, 

that it must ba served xvithin 63  day^, or same reasonable 

GSrn~y than suPG skm?-X  be ragardod. aa benix~r I.4 

nfa f o r  obtaining servico or  exten&ing t i l e  - t h e  of ~ ~ ~ ~ v 9 c e  in 

thass cases v~hsrs you cznnot f 4nd CIxe ddefend.ant, and purhllou- 

laply v g h ~ p e  hs 1s seeking to evade ~ i o r v k c o ~  and r iiaovr of no 

inrrtances in v~h2ch those liberal p~ovisions luve operated t o  - 

unduly ~xtsncl, the  s ta tu te  of: liaitaKLons, o r  v~lmro there baa 

been any diffiou1t.y 2n that way about 2% at 2AL4 

thlnlr I appreciatr; the value of Q%a%@ statutes, The stat -  

ufGe of' It~~.m:ttatilong is passed by the S t a t e  as  a mnCter o f  

~ t r i c t  l a o a l  poliag. There 3.8 a good deal  of joalousy about 

the P e d e ~ a l  judges Znfringj-ng upon the pomp of tho i;tateg 

and 1 tharefore: hesiCats t o  give any discr*atianary power to 

a judge upan L a i s  matterj anc? the extent t o  w h i o h  courts in . 

modarn cases may go l e  not  a technioal defense *a a @ ~ % k a ~ -  

%OUS d @ f ' 2 ~ 8 8 r  @an f%;);: a x32-leasona'aS@ ~ ~ I B G  For  BBPVLC?G 

of the summons, and- i f  the defendant i r ,  not served and l;he 

p a L i ~ g  of the State, f ix@& By @*GI local suthor i t iea ,  by a 

method approachin@; aw%noucl aonsent. E W t  do you goutlrlanl~ 

I&. Obey. Tdd ap.@ not hare co~~corn@& tihe aI;atu%e 



of %imitations. And this mle gives the Judge no author22;y 

98 rnuz3elgr that we Bo not bavs so short a pefiad as 60 days 

within whiah service has got; to be had upon the defendant, 

~ k 6 t h e ~  you @an fin& in$m o r  no%, or else yaw? aotion fails 

or i s  dfsmisars&. That i s  to@ short a tPme %a @?k @@PV%@@ 

upalr the hedffadant. Its elf'@@% upantbe statud;cp of limita- 

t i o n @  is mereLy %a.naldantaf. But: the thing you are daZw here, 
A53 
A 
if you put, on that  GQldag 3. f m l t a t  Ion trslGbout; an;y"l;hfng ?F;za,~kh@y~ 

the pla:n%lff b s  got t o  f a d  and t;h@ marshal h @ . ~  got t o  serve 

t b ~  defendant with%% 660 days, or the aotion J u s t  passes ou2. 

F ~ P ,  MitcboZ%. It doea noi: pslsa out, N l s  oauss 04: a6- 

t i o n  does not diswppenr 

Ma, OlneyI Yle11, %i.@ can stas% slnother ana. 

I&. ~ d f t ~ t b ~ L f .  80 that it b~ine ;~ l  YOU back t o  the statuto 

of  15mttatlons. There i s .  no great ham dons, as Jon@; as t h ~  

plaintiff dellvsrs hfs s xi8 to %be btherlff, 9 f  you 

$ m o t  g e t  servdg~r within BO days he mst @kart again. Waw 

scafd it wae rl, st3colzdnrg m&tt@rr 

Hpii QOae.gr + Nnw, he say& that; i s  a very short periocf. 

The ~ t a d u t e  of &bitertiom in our S t a t e  p~ovides that 1.1; 

Lsmannc Wo, 

uys t ~ t / n o  a 

i t  douer aoG read that  way. The 

eelon @ball be commenced m i k h i ~  



Nvr CSne$r Wall, that b~%ngs up again when you must; 

f i l e  in oraar t o  avoid $ha statuee* Be can go i n to  t b  8 b t e  

o o w t  and file, h3s gagara and hrs i s  prat@oted c*gainst t& s%&- 

that I w i l l  no"cbe able, t a  80 &x&o Ghe Feaeral oourb aa I o m  

got a 

f bz.ing my rruPt at th@ end o f  five months, am3 I oannot find 

tihi& mm nitsllin 60 sags, m d  I frave not; say @Plan@% Srx t b  Fs& 

e ~ n l  erourt, Becrrrusce the f i rs t  s u i t  l e  ~ u t  o f  the picture! 

m d  %here i s  I quasLion in my nrin&--T b o w  l;&rve, srrs 8 number 

p ~ l r l t i ~ x l  CaZflfornL~e-tllhBPhe~ allaw* 

ing the judge w&@ gligh.t; be hQBi %if@ te We, a e a r & - i r a  m2e, 

Ras~gan. Wow mwny caeae wgtltxJd +bke~,r8 v&wpg b aoul& 

sot: b ~ i n g  h i s  &@tion in 4 2 ~ ~  State, aourt't 

M m r  I Q O P X X ~  sat 3s~. 5 think W@ are, t alkfw 
praatiloal 

about slemethiag $ha% l e  not of ftno~b/imgortaaxsr t o  juarbdf~r 

$8 r 

i s  v e ~ g  33@or6ant;. X do not bhink w@ w i l l  make much or' a 

mistake whi@h%oer way we vuho* 

h e  But; you have t u g  conclit%on ia thoae $Ca%e@ 

ahera, the ~ t a t ~ % e  ~ o v I B @ @  60 dare, ae Judge Wfokerahm a&%&, 

ae t he t h e  w&%hin tnhlah you gsC ssrvies by B & P v ~ @ ~  or 
m 

pubSP~ati~n,~Lhs rsenDim@n% as Co the 100a3. goXioy neu5Ee be 

ia@gis@a%l~e ff' %ha Frclleral $u&g@ (be%%&& easlnd the %her  



AIZ 933 fav~or of glvSag khilpl judge the gow4~ te ezksteand the 

&canlt&Wj vote. X rill VOW n'lJ~lH 

wr. ~ l t ~ 6 h a l i .  'Phe matterr new stanaa that ~ u i %  s b f x  be 

eneaa wbea a-oatl ts s@Sved upon the &elsnaPab, @P whea 

19;M &ummoa# 2s f llaB wU9d Be livere& t o  t he lnarrihaa f 02 ~ s r v f  ~ e ,  

g#%mZcZatd ~l@rviae l e r  ooap%eh@& br the mrshal wit;hbn 60 &&pi. ' 

Ths anly GkJsrg @bat; i l p  CLroppcbd. i s  the pgravilsiorr exkensioa 

UPOR OILUBB PJ~o~OI I *  

asp. Daaw~~th. we going t o  adapt the provision $ha$ 

$f La87 

EdzI, Milifkohdll. %t w l l l  be n quasfion that will 

W. DanworOh. I thought whit%@ we wwe an ah&$ nubjet& 





it inoumbent T r the par t fes  t o  iitsposs o f  t he i r  dZfficuZtiee 

h e ~ o  i s  t o  lwvs aX3. proaee8ings be en the c m t ,  b o y i n ~ ~ i w  

e ~ i t k k  b k ~ @  %iAake ~ t a i ~ a d  %n smaaons $OF t k z 8  t9J2XPI8Fr YQU a2bl 

raoa lZ  that %k%@ sunrmone ~ e q a % ~ e e  answer wfthln 20 & a p e  

plaaiJ.:Lngs ape v i t h  .the court, and, th.8 clctrl; has them all, 

How, we su~gost;eG that  as the mose o rds r lg  gocedura  all C b  

way f hrough. 

- IGF* Poqpnr  Rule 7 conies in on th is*  If you are, 

not to EoLlow Chit systen, Xule Y rcust be ohangsd, because 

Rule .7 w i l l  not  apply. i  EL^ just; ~ ~ ~ n d e r i n g  how necessary 

Fsd~ral sgstern, whwe you have 20 clays ?in ~ ~ k t , i o h  yela ceia set- 

t l e ;  and %f you do not sattle, why shou2+d i t  not be for the, 

~ a u r t  having oontra l  of  t l ~ o  s u i t  t o  have ax1 gapers 2x3 itl 

2-d Pytrthermo~e, the judge may--1 do not imow whekhsr "@up- 

press" i e  the r lgkt  wor&lbut (;by sunpress the pg~ooeeding~ 

aer a matter oP soanaal, hnd not a 7)Popar suiLt, 

1 3 .  Pa t h a t  in t 2 - 1 ~  Federal s u i t ?  
- ". , 

Dean '~ la -zk ,  Ym, f.az the Fedoral courrt, Blut 533 

addif;ion, w@ b~lve, ths F , ~ ~ z F B ~ X  matter o f  aonbrol o f  $he @OuPset 



af  proceedings, in the may o f  having p~octse8fl~~3s pn.:ral-- 

ings  ?~obe,bIy could be fn  the oo~x~.st; af te r  the 88 &days, 

Eifr. Ml%ahell. Sup;jose a man is sued f a r  brertlh a f  

prom$ee OF allenatloa, o~ soma%hing b f  that k $ ~ d l  

I&x+~ tV%@k@.~ah&m, They w u L d  not bs &pi; t o  brlng 

B h ~ a e  3.n khe T3m3e3~aL come,  

!3\lre Cheherl~y. Out o f  k h e  Staee they may do so. 

'Vloka~shkunr O f  oowae, a l o t  O f '  those actions 

Mr. Vil~kershmr But there, arls not very many o f  them, 

Dean Cla~k-, I sugge~ted 20 days, tind I thirik M P $ ~  

wtbhin 20 d@.ys, the case, a'ught %hen Co be j-n the coatpox of 

&hs eau~qp.P;, But even a shorter period m ~ y  b poaerible. So 

that you w i l Z  flail he&@ (iniiicatkag) 8slnggesGian 04: SO 

Dean GXrark* %s, that; 5s w h a t  $ mean%. 52 t h s ~ e  %a 

any qitestion'ulsout Lhe ward gsrlthinG ft; aoula be chang@d# X 



MP. D o ~ % ~ o F ~ ; ~ I ~  1 thfnlr the %CUP@ Bserv icef l  fs %raplied-- 

b the clorkfr's of fiee, t o  be filed @%%hop bef  re or w$&k*ih 20 

Bays after  tlze s e ~ v i o e .  

Dean Clark& TThat 1 xneanC i s  not l a t e r  than. 20 days, 

I@. 'VYic~~artAxaq~ Tttes you had better say th~.%.(laugh$e~~) 
d 

&IF. l o ~ t q m .  "1~t  Xet GP than-.@ is ' b a ~ % * e ~ ~  

Prof* Sunderlan&. 41au o m  say *no$ ipor?s thsn 2:: daysr" 

*!Wr 2 2 @ ~ g m r  Bat; I n t e r  than tha t  19 what I hnd iamfne?. 

Daan Clark* Well., $Z %hare 28 my'doubh I rxial, ch&ng@ 
- - 

It $0 %st l a t e ~  tkan*" -L no t  a@e why fiwithfnB w f l l l  not 



@ m a r  it, 

@pdPr BI~ko~nhama gav about thah aXauae &n prrjntheeie? 

In deraxat of uuah f ilfzlg the racsrviaet aha-lf. be o f  no @ff 'QakR 

a ~ i &  crmpl.rinl; the m ~ s h a l  not o v e ~  &a %-be 

o f   an:^ e f f z ~ 3 ;  2% be filed in 

eo a.ays. 

Dean C l ~ k r  ~$@12, ~ ~ p p ~ s e  ~ O U  leave %h@t nut r 

&IF. Doblo. r .+  !: n hst h ;̂,aena l 

f&P* Hwgt;?.n* 
r\ 

a me)%%on %o s.t;rike 4uf; wouX.ci bb $a @P* 

dsr, it seems t o  1 ~ @  *hat %a ttPtog'athor 600 stmng. 

Dew G 2 ~ ~ k r  All hl l la  suya is tlxit %Zle nervlea~ i s  af no 

s i feo t ,  %Fa$ does laat; p~*evtant yea t ~ a r a  sur~en&@~ing to thef 

Mr, Lemston. Would you not k w b  ta  aag -nhat wau&& lap-  

gen if' ye= 2f & no% & 2C7 

Lorgan. The @our% wou2.d lin* the rigbk d eaJ. 

w i t h  $ha%# 

a* 3: de not; dbje~t t a  @x%ctm8ing %he p ~ w w  



ant t o  fils a pager. when the  cowt al~ea8bg. has ju~isd io t - ion  -- 
$0 say that the oowk w f L l  Lo:;@ jur inci lc t ion is  al together 

t o o  B%FOB~ 3g-y s-kamaelea; 

$Q ~ I B P o ~  

*t f 
Dssut C l ~ I i r  &OU. can say that  in default o 43 

court may dismistl %he tz~action o r  mdca ouch dfsposit;lan of %he 

I W r  L)onwrdh. 2 t i C  not; u BPs~csit%on of the acf;ion. 

PraF, Sundolrl~n& Vt'ou3.d that  lot require  as alfa~a wit? 

ZAP* Lem&mi, vi6uXd 9@ no% be 20nsibXc4 t o  3 % ~  the % h e  

XlQfmP% in f-$hioh he mu8-t; f l X @ ?  

I&, D o n ~ a ~ t h ,  Or Ln default; oi suoEz SiJ ine ;+  the .?ooowt 

may dialr3.s~ &he .ation, o r  may make @uch ~rdes~relabiry?;  to 

%he filing o f  the oomplalnt as i G  rgay tleem praper. 

1$parr W i o k e ~ s h ~ ~ i ,  Uses not the g~sater incEu&e tb lees, 

BO that b t  wouXd be enough to say the @ o w %  may dismiss the 



I&. Wicltetrsham, How iro that, :::re Clark? 

Dean Cla~k, I think: that 2:; all. tpitghtr Z thought 
A 2  

but i a  default of meh filing t k i i  eous?t mag dismiss the tact;ion. 

Ip.. Donwo~th. Tt 18 B ~ m 1 1  me.. ter t o  requlrej gapers 

to be f i led,  and Z think it shovZd ba borne in ml.ncl tha t  that 

$3 n ~ t  i;ha only  thing .rre hnd in mfnd. 

Dean Clark, %%3N811, o f  course, if you put; In @the @ow% 

may dlsralss the-&*ionH that would cover any other act ion,  

&IP* !yfo~gaa. Well, if the  aour t ,  foLlow&B i2m hsueual 
A0 

ruls with reierenca3 t o  the flling of ptlgera, %-b wouZd do mope 
A 

than s @ g ~ ~ i r a  the f91ing of papers or wethin auch time It w i l l  II %/ grovf&e a remedy, and I do not thfnk you need # t o  b l s a j s s  the 
A 

a~-t;f 632 a '' 
f$Pr tYickershm. J!f@iell, the cou~t wouXa hav@ dfsoretion 

FrIr. ?~:itcha&l+ Wow, have you finished w i t h  8ul.e 16? 

&be D~nevo~th* Bavdt tare decided a$ to the 2 0 - d ~ ~ s  or 7.. 

Dean C l a ~ k r  I suggest t ha t  ~ T B  g e t  Mrr Yditahsllte 

* 13i&c3h8X5 * I have no any speciaL vf&%s on t f ~ ~  sub- 

j a e t r -  JC th2& we weitq3b-i; t o  keep the tz*oublae o f f  the reaord  



aa low igas we om--no fax* as the  e c w t  is concerned, untiX the 

c a w ~ t  i s  asked somalliiag about; ie. 

&Tzdr. l$oFgan. F&L%, I think u n a e ~  %hi8 rule, 2E both 
md 

partl.ea m n t  them filed/khei-e no motion abou% it,you might 

others might not. 

nlr, &!itot~ell. They might ilf t ; h m ~  vrrae a note ~f isaus 

1 ~ 1 ~ ~  Dedger ' Bly. expa~ienccs is that ~cdrterally %hs~@ 3~ 

only one parkg who w&;u.z%,a kq keep 2% o f f  the r ocord. 
'1) i $,. 

Dewn CJapkr %a@ ?La ~aqx~lliras tine or&g%nal smxons and - 
aomplalnt t o  be within ton &ays af ter  service, and If 

Pelad  wf%hin ten a g e  it aha l l  ba; binding 1x2013 the &%tanding 

1'1 ptlrtiea. &hat 2 n  my own l.ntorprel;ation, wh:oh the aourtn 2mve 

. ( A  vote  as taken nnd t l m  moflen was 
w;lanimuely adapted,) 

ssrvioe sbaLl be of no sffeol," and t o  lxleert "tlm oourC may 

dlamies the a o t  ion," 



We T;lorg~n. I do not th lnk I would put in nnything. 

Juat s t r i k e  o1r-b the whole thlng. in pa~enthes3.s and l e t  the 

court deoLdtj what t o  do. Z think the oourt may dismirss it: 

If it I wants $0, an& wLese~ %& papers are Stled in a certafn 

o f  days the action would be, &ismiseed. I do not think we need 
A 

MP,, Lemann. I t h P &  if you do not put $his $n8 the 

oaurt might strike owb, SD ef fec t ,  %hat the service must be 

within 20 day@* 

- 
Mr. lorg-. There are rules of that kin& now. Ln 

?2Lnnesota whan 1 was there %hen the partide have not f i l e d  the 

court w i l l  say "the papars XTXLL be r ~ t ~ i o k e n  unless 16 is fiL@d 

within 20 

I&. Lemgnn. VfeIL, if you do have that, ml@$ not the 

m y  dismiss  the action or take ~ u & h  act ion as the cour t  may 

desm proper," 
t l 

h e .  W i ~ k e ~ ~ l h m r  &he reason T d id not suggeet that 

wae tPmt I thought it w s  optional  w % t h  khe oourfj that %he 

a o u ~ t  ma.y &%$miss it but my Bbtion when the papers hadl 

been ~~~~r t h ~ . t  ie what ~ ~ u l d ,  pzro?oa'k.:ly happen. 

PditclhelZ. There is no rnot%un psn&%r.gt 

mr Wickersha91. I Rove to 8 t ~ i k s  out thts woras "the 



-. 
j move to amend th& motion by 

%ha rrord.8 quoted by 7 3 ~ ~  ale!rcrshm u n % ~  may &aka euah fureher 

It 
prooec4ding8 ac ths cour-t s2all. deem :,rop@Pr 

~ a b i e .  I think tkEit would be ol.earerj S: think 

Juage Donwordb' a aqmndansnt removes o x 1  noa s ib le  qv.aet ion. 
rrl 

E ~ P ,  B % % G ~ P J Z X ~  *be q~xestfon no% rlrj on Jcidge Donwo~thts 

moadment. ,to ;ire l i c l e r a W q s  motlon. 

( A  vote was ta8on and t k s  motion ae 
eunenasd was unanQlousXy adoptad.) 

1 law, Zct  us ga back n l i t t J ~ ~  

Dean Clark. Rule 7 e m  lsow come up. \?% GWA cons lder 

b b ~  mannap a f  R B F B ~ ~  GPx3 pleadingrs, We have consid~red tl& 

a a a ~ r  0'' aervtng stbe summons, trtnd YZ@ voted that 9% coax& Ldbe 

by the mnraha1, or by any person other than a party. 

Ti*. l ibah l s l l ,  Row, whe.t i s  the n e x t  thing under Ruler 

P r  . , Lof tin, X t  not only p~ovicles 'chat, bu(; provlde 5 

$hat 'he must fSXe a copy o f  the pleadlng~ f o r  eaal? ciefeYldant. 



~ 3 ~ ~ t ~ h ~ ~ ~ .  The clerks do not  ant t o  bother nieb 

:&* Laft%.:2* TJe -8 ease8 do~~rn %h~133 ~ o i ~ i n  of $he 
a e F e n ~  t! a 

baorn transaetlons, vfhvhere they had 40 OF 60 under rnortgoge 

foracloou~ae and b i l L ~  t o  q u i e t  titlet but i t  psoasa v e q  

b ilsdensome, armd they s cat  back %o the aka praetf cet, oP fw?nishd 

f ng notice o f  pT.aarlings to the defendan%+ 

Dean Clark, 1% seems %a me that that problem a ~ i s e s  

whatsvar the mannep ef sarvaoog tha t  3s queetion t o  be 

eormc3idere8. I (to nat  8sa that it touchsa t b l o  point. If 

you are  going to ~ B P V B  pleadings on the opposite parties, you 

might 'oa aoen warse off  i ~hex~s  you have 50 oz' 3.00 nttdr~eynr 

situation can be takenaara, o f  bya ifmitt&%onr Certain 
i. 

jurlsdia-%long have o l%~fmitation that not aver s l x  ~ o p a e s  nee& 

bs supplied. if .It; Ps an Tmpostant part ue c ~ u l  pu% a 

sntft led Bo notlce o f  grodeedings but where the aitua%%on got 

very dreadf211 %he court; w 2 l l  probably adjust it mithou% any 

- provision, .La ot;hsr words, if a speaiflc lfn;~t;stion was nee.- 

tssm.rp-we ham ono suoh l imi ta t ion  in my State, a d  vrs have 

g o t  along withouC it. But a Xi-. i ta%ion oan be insesrt88. 6 

areem8 %o ma, however, an a ddit lonal qusertien. 

part %as shall. be suppZlesB wfkh o opfss after the ini t ia l  p a p e ~ .  



&IP. U ~ & g e r  No, PJe Zeave It w i t h  the p a ~ t i e s ,  

M r *  MSkoh@Xf* 2fiyno.l; do it -5ha-b way4 

- Dann Clarkc z?a,@n gou have a apecfa l f z tq  o f  the, whole 

matlea?--3% i s r  not u quwtlon that Lc in any way up in tlla airc 

1.2~. M ~ ~ O I I B X L  ~ t m t  p ~ a g ~ n t e l  a l o t  o f  wroe~bafint;y, but 

pu%s a l o t  a l  P ~ Q P ~ ;  0x3 tha cX@r15+ 

dean CXarb May T dinsenl;. Firs t ,  i t does not i,ose 
f 'l 

hi clay. "he thiag i~ done wlwn you h a n d  it in in %he clex*kts 

o f f l e a  * 

Donworth* No, th3.8 would aausa tb delay, 

~ F T P *  B ~ x ~ g ~ n g  He m s s m  the lawyer who i s  served &hart w a  

loetss a dsly. 

Dean Clarke Yes, he loses a day. 

M r .  Dodge. Fdkat ~ E I  RuXts 4 to de with f k?  T b t  f a ,  

EquiCly ~uLcs 4, 

M~l?g@n* T h a t  is the seoond. lpa~agrblph~ 

Dodge. $her@ i s  nothln$ Lhar E$q~xity n ~ l a a  now w i t h  

rsferenae ko  the aerviae of cagiea af plaadkws t o  t b  clerk* 

Dean CZark, T b t  $8 %rue3 but this 28 wldar Gh@ 

Canfamity AoLj %+fi tf% tt2m way St; i s  dono in Domnectiauk, 

every other party o r  hls atto~ney, 



3.f 
and tha%/m r a c k n ~ w l e d ~ ~ n t  or, proof: 

i n  t h e  clerk2@ o f f i c e  within one clay hereof, no copy shall be 

l e f t  for  mailing by the clea"k .to euch party. On@ 

bs Left by "ce party in the, ostaet o f  s e v e ~ a l  part 

Dean Clark. I do PL& 8636 vdbg yo% p~ovilde f;Ila% %hat be 
t 

done, within one say, p ~ ~ v f  Be& the alerk cannot do i t  au2;amatl- 

6alZy when ths plsclding comes in. 

~ o n w ~ ~ t h .  A% m e %  be f i l s &  fln on@ day. 

Dam Cla~k. BIy ppbint i s  this: T h a t  wbenav@.r the clerk 

f ollawcl t b i a  rule, and m 6 ~ i l g  the pleading, he csumok ,dl0 Zt u n t i l  

ne day a!'tur 'the i$l.saBl.ng is f iZo& 

H@* w i l l  not P B O ~ ~ V B  any oopiet~l ~4h8re T serve my nc2ver- 
h 

Dswn CXark-, fPhen do yau hrtrrc some proceeding Prheroby 

you notify the c l w k  that you hay@ f %led a copy? 

$ 8 ~ ~  ~8itaheL1. Z i io no$ thinlc he shoulcl place tb3.e very 

very hoaa3 bzwden upan the C t l ~ l ? k r  pipst af a l l ,  1% 2s an in- 

convenience %o lavycsrat an& I canrot walk acrosa the Mil to  

esrva %he ,apcJrs md bavc to r' ~ J P ,  them. Then aomerrc the qws-  

hion of Eaes as& it inersases the (8'kPsnses o f  XitSgatlon in 

v~hy i t $8 not ooaptstent t o  fa l low ths ueual prrtcteceg and. as 
already 

Jong as we have/kalrew. t;hw our teeth, ant3 said,  fllfou 



Bo not need to f a l a  your oamplaint f f  you de not w a n t  to,* 

I &o not; a@e why ur& sho -26 load 't;h@ clerk with tho job of f i%- 

Clark* Zt is t . . e  practice in ~rsusral, a% States.  

In g ~ y  Strates it I@ don@ in .  .th apen court, Arui ehae l a  v;hyIr Co 

a loca l  lavryer I@. lJJI/l;cheLlla s.uggust2on won16 eeeln vclFy atrange, 

beaause one of u ~ l  might rwn up t o  Eartf~rd. and t ~ y  t a  @;st the 

la;:yews t o  agree, eunC cerkain Zawyers would navcr agree6 

tjp. EiiitohslZ. You can &op i t 2n the mall if tb-ta 

lawyer i a  olztx1ci.o 0% t k 1 4  ee:ltgc 

HF* VJlakepabm, 7% ddo not; have say d i fS9euXty  2n New 

tlon that  $ha o l e r k  shou3d get raw fae lor thls, and I do not 

.thSnlr it Lls vary  dlff feu%&, Tkic, o l s rk  now has t o  zmka :en sntrg 

nmb o f  the op;aosln@; aounsetl, it is not a big  Jab, wd then 

9rt i a  eutirely in the a o n t ~ o J  o f  %he court * Thers can be no 

quest;ion about ang Sindiw 
4Q-hL 

%h@ sarvi~e has been s~aclc, 

No proaf 5s ~ e q u f r e 8 ~  b@aause it Zs a regular mat%er of du%y 



o f  the clork. The CLeaik, i~ turn, has t o  keep the s i tua t ion  

moving, and you ~ s o u l d  not have khe situation as you have in 

New Ymk, whore I understan3 that you heve to ~omebodg 

go down an& see 3f they hdva sre~vsd the p l c ~ a d f r g ~ ,  

Mr. TNf~lbc~ar$hm~ N e w ~ Y ~ r i k  yau serve your aaewer 

on the  other elde, and g e t  p ~ o o i  of 8 d ~ ~ & a @ r  

Dean C l a ~ l ~ r  An& 'the next day you hprvo Lo sen& down 

gow? bf3F10~3 boy to Bee: that the c le rk  hns noted itr 

WSC&~PB~&EI~  I drt not kXio%~ of that O Y @ F  be?ixig a~ner 
Dean @ % a ~ k *  

uncZar the aant;rol 0% the olerk and the court, ancl not leaving 

$8 a variation fmra ",ha New Y O F ~  ~m'%@lllr P~shaps tlzat l a  a 

otrongsr reason f o p  not radop%Zng it;* But you niust adopt some 

rule, and 3 - f  you adapt the Hsw York syshdtm you w Z l l  iTnd 9% 

&. Wl~ke~clhtun, %ell, under t h ~  New York rsyetem 2% $8 

s ~ r v a a  by t h ~  glo in t i f f ,  or avhoava~ he %s, an4 he get8  ~ j a o o f  ,i3 
-, . 

o f  ssrv;ee whaeve~ it As ~ s r v e a  brr 

I@, E%.t;;ehell, 

kse ~ 8 2 % ~  1% f;Cl e ) b ?  

f&Fr YJ$ake~shwa, SF he is QU% o f  t a m  3ne m&%ba t8 go 

hlm, but that s o r t  of thSng Upgens r 



Doan Clark* I cannot answer that  ntl2y. There i s  a 

vnriat lon, 1 thinlz that  ft i s  g x ~ i t e  Zikely tha t  tho maJoritg 

Bo provjdo f o r  the service  of plaadings on the opporjfing ooun- 

d@%. 

I J P ~  i.lorgafir Do you gct  a37 copy f ~ o m  tb c l e ~ k l  . 

:ap. Lemam. Hoe The only infomaat;lon p u  get i s  where 

$ha Zaw recpires a s ~ v i c o  Co be made. O t h e r w Z s e  you are depend- 

ant on the c o u r t e s y  of your onpanen%. You 80 do= t o  cou3.t 

~tnd g e t  a copy o f  1%. 

Loft in.  la, my dtsta it i s  '@sally g matter o f  conr- 

: d ~ ,  M i t o h ~ f l .  Yau are ret:julred to P i l e  then? 

Mitsl.lell, i f  you are not; cowbeaus clsrk gats 

pr copy and advises your ~Bveraarg? 

2 8 ~ .  Lof%f.n* 3 % ~ ~  OF the iawqr@r on %he other slde w i l l  

.give %t t o  you. 

L e n ~ a n r  Xf you know him pprebt;y ~ ~ 2 1  he will give 

I t  t o  your Otherariae you w i l l  go t o  court and get a copy. 

BWr .Dodgei, T h i ~  paper that X bava k w ~ a  saga there m e  



P ~ o f  r 8undo~laYlcZ. In Iolva that  i s  not the aascj. 

Mr. Dabie. Doeor your moLSon, as I uniiorstand it, :IF, 

D8nxo~%h, provide that si ther mathod i s  a l l  r i g h k ?  

7 4 ~ ~  DOYJWOP%~, i ' h v e  i k  her@ that if a par ty ,  &n ad- 

vane@ o f  tho f212ng o f  n :aper, h e  ci@Livlsrsd. 9L t o  the other 

party, he aced not Qalfvesr it 'r;o the c18rkr f a r  servlae, upon 

h2mt 

HP* Dob$s, I aaeond that motion, 

Ches two p a ~ a g r a g b  a% the ru le  as they are, and thsn say: 

par ty  f i l i n g ,  m y  of the pagers m@nkionad in  tbl8 sruZe may 

sause, a copy thereof to be delivared in at3tranccj of ,filing to 

m y  sther party o r  his aCeo 2% Len aeknsw3eQp 

man% o~ proof of' such del2very. bs f %Zed %m t b  cXarkls o f f i c e  

at the time o f  f i91q such paper, na copy need be l e f t  w i t h  

t h ~  eX@rk f o r  magling to suah partyr On.3 copy shall ba s ~ f a  

ficibtnt; Bar delivary o r  mailtng in %he ease of creveral psrtiss 

appearing by the game at2;oraeyefl 

f%deLive~u I viaa wonderln whcehhtsr you meiant del iv@ry by m s t i l  

or o%%p.a~w%s e ,  



"A ~ E I T ~ Y  filing ~ n y  aQ the papers mantiensd in this  mle may 
\ 

aause a copy kbefcsaf ' to  be B e l i ~ e r s d  in afivg~antre of f"ilPng t o  

any other parLy, er his attorney, m a  f f writtcen acbutowlatdg- 

rr.ent o~ prcof of ~ u o h  dt4flacsry bar f i l e d  in the clerk'& o f f i c e  

a$ d h ~  tLme o l  f%l lng  such paper, no copy nead be left with 

thts clsrlrfor maiZ4&&3 t@ such party.@%%@ copy shall  bs ~ u f f 9 a i ~ n t  

for bellvery 03% mailing in (rase af sovoraJ part ies  a;~psarSryy 
I 

by the sgvne attorney.v 

Idp, T;a&;;e e Zt seerne to z;le that th i s  i s  a very long 
4t& 

v4&w o f  ~~htat  i a  not an inipo~tazxb mattsr, and 1 thought iS; 

would be well just to make i t  ths &sty of the par ty  do furnish 

a eopy of t t ~  pltradingg t o  t l~@ other part :@s. You do not elfmi- 

doing? 

!fir. Dodgs, would kavet to f l l l  tho gap, 

Epr MZtohedLlc t l ;a lnk the !tlaf t o r  o f  burie~~naln~ the lg,aL:*k 

v l th  this Job is a very ser ious  aoneide~atlon. 

Mr. O%~t3nsy, Th2s %a a mattex* ~Evhich seomsl not very' 

fmporten%, and g e t  it l e  6% matber that a loca l  Lavsy@r& may 

Ceoent very deaf  dedZy 

Xr, Uabge, They would not objeot t o  being given the 

opt  ion + 



Mp. Olneyr TJo, 1 t h inkno t ,  if they have tile, option. 

22. Doblcsr J: tlrlnlr that waa Judge DaaarortWs motion.. 

$&* Qlno~r Perheps not ,  but the clerlt may elaim that: 

I t  v?ao X o ~ t  in ttse m a l l ,  or somotkrlmg of that SOP%. 

!Y:P~ Loft in.  Z see prracG2.cal diff ' fou2ty- on tbt  very- 

point, that  LEI, that the G % B P ~ Z  stletlJ. me92 2% $3 h% f s  not 

~epresentsd by an attorney. Suppose a party hne f fie& a per- 

sonal appoaranoe, not gfving any add~essr The quetrtTon is, 

h o ~  will the clerk LWQIY ~~"~Pbere to mail a copy t o  

Dean Clark. $Tell, vp(9 have coaet~ed thRt by- the ppro- 

vision for appaordunce Later on* HUB, on the matter of hard- 

shlg o f  not receiving & copy, nothing very B r r a t i c  is i fkelg 

t o  htappsn anyway* You see, the ,:udge oan &&just a l l  questions 

part; y, the d e f  endank, for sxa'rnpla, w L l l  have onotuall y recaived 

the papea?, peaeives it by mnl3, and then denleg that he ever 

go% 9 . t ,  long a f te r  the tbae. 

rswmyr_dns, an& t h e ~ e f  ope he has had not%@@ and ha ha8 had a copy 

of %he e ~ ~ ' i p k h x %  XOP.~, t l .1~  qu@sbf on I@ about %?I@ ansvfnrer. The 

3Ld: 
a l e ~ k  has the ranstasex?, and I f  %he pparty does get  2% hs ~enc2s 

4 
etro t h o  ~ 3 s ~ 1 ~ ' 8  o f f i c e  apt@ gteta St Then eugprree t W r e  1s tz 



Dem ~Zar&(Xn%erposing). BTJ you can iia i s  t o  make a 

moeion f o r  default, beoaaa8 he has nat done it, mi! he now 

knows i t  is thereg Enn3 *he, judge sags, "File %he pleadlag 

at anoft," and $hem@ is a b o ~ t  no chance sf h i p  being realay 

h ~ ~ ~ t i . ~  Be mgy be, ~ b l a  to get a l i L k I @  delay, if the cow?$ 
w d  

bel2svecl hL3. 13u% tho penalty fo r  nat ~omplging $2163 day- 

l imLG i s  not very aovercs anyhow. 

Mr. J i I ~ C ~ h ~ X ~ r  kmtbep  thPng $a that 2;hb ru2.a h a  nothe 

ing t a  do wftb maythin;: exsap* pleadings. 

FCr, Donwarth+ &el%, n motion 8efLned by the r u b  to 

be a pleading. 

&lr, l)odg@* A mation is o plcsading. 

i xs th.eij~3 a motion before ths  omitt tee^ 

P Cherry* 

liind, 1 ~z~sa:~-l.d ra.thwr out: ozxb that proairaion %o the  clerk. 

1 khjlnb: t h l a  2.5 n m a t t e ?  that goes a 2 a a  from L ~ Q  vrords and the 

E&ltci.ell. That 1s Gsrg truer We @an o over th@ 

who1.s khln:: by sezrvtaa. 

fay* Glc!rapshmr k"&y should iP ;  not bo ~uff fe feat  %a 

ra:p hltlw t o  aeree %ha com,pla.int on t he  cle~end.cnts+- 

f:-!yr D o n ~ b ~ t h .  ( In%arposlng) In rqy State that Ps thts 



withdraw it, at the sense of the Commitbee Chat this nlethaa 

a f r e r t u r n l ~  B oopg shall bs t h e  only msthod. I have no choiae, 
8howld 

Dean Cl&r ] s ,  \%$#-&, b ~ t ; / ~ o t l  require any ~ s ~ v i c e  an$bowl 

h L~uSsf~na and Piarid& they get  along vlthout any proof o f  

?$pe \v&c!>:erll~un~ @el%, is not t b t  the jsn:m~tant thiwv 

%iff fZlee his su i t  anwt get  aa tmssetr. Raw that joins 

fhe Zsstia* shbu2d be ceqaired o f  the r2Bfell8nnt Zs Co 

serve his anawes an the pXaintiff'@ atto~neyr I think that 

i e  .miimentnl. bet h i m  file i t  if be mn%s t o r  %he 

flrst  thing i s  t b k  the, pZaintllff who bas b~ougbt; the s u i t  

eha.ouZCL knoa the anawdr o f  t h Q  &sf en8anb 

Dem Clark. O f  aomFse, he~e,  TR anathtsr pbfnt wtx@re 

any ruZe established i s  going t o  cause a g008 many Sawgera 

M 

l a t t o ~ a e : - s f l ~  t h a t  aonot the ~ustumary proatsdure? &he4 conk 

plaint  i s  serves by sroraatlodg on the dsfendmt, and the defend- 

8fgFV68 h$,"i tX#@V433P9 X& th&% no% %he ~ a 2 e 9  

Pro$, $underlrimdr Tee, that 13 the g ~ n e r a l  P u X ~ ~  

XP.  oft in, h e r  $, ~armi t t h  oa3les. 
I 

MP, licktars-. Psrbps so$ bat w h y  not sag, % ~ ; i v e  

a aopg to the def'enda~t"? Bhy no give i t  to the defeni%an.$; +I 







you a i Z l  find that ~ B U  e m  g e t  judpent; afhw tsewlae, by ma%%- 

Ing i t - 2 f  counsel i s  in a &lfferent S t a t e  ~ o u  ean mail it l o  

h%n a ~ i t  a% tach an 9tf f irllztv$t * 

Id2tai%eX3.* Y@plf ~tml you a m  @over %t;hs whoXs %Mw 
in one proveslonr 

7 4 ~ .  L s m m .  I. ekougk3.k nf nasae %here, 1% was Sn the 

ram@ to-, buk ~ U W  ar ~PIw miles 

Iwr, Yf%ok@.rsharm. In Near Yo& we have t o   end someba8y 

%a Ri&man&, ar C Q  the wildar o f  &;-"+I 

HP, Mttahn35* Then Xet 28 &@&I at&- wha$av@r e f  a& 

~ ~ I B P @  $3 %a RuZe 7 *  

Hr, l&oFgaa. 1% ks vepy ~ ~ a r E a %  aa Co the, elsPe run- 

ning f d 3  &pp@&&+ PIQ On* 

D@an Clark* 

D o ~ ~ B .  X sag thia, is pvaot;lL@ally $quitg 4. 

Bean CLa~kr 'Yea, with tha p f s a 8 i q  provision 81&4@&. 

You w i X S  note that I b v e  auggsats8 arlirn%aa%%~.ng @ lot 6 f  Joblrc. 

I: wat; t o  ga baek t o  %baa quabrrtion o f  a.af%dnlg* Do you t@$nk 

a&eiitianal t b a  13 nsaeastw~llg? I bslicsas three, day@ nore 5s 



alleweti in New Y b ~ h  ?bbel?e f a  a 20-day l i m i t  tkaC i r s  ~a to  
I\ 

lmportant~ whew@ there %a a @-day l i on i t ,  it; Sttr 

Vieke~r~fhCLm. WeXh, that f e  f o r  sub~squent plead- 

lrsngth af tiole,. 

n e a ~  Clark. T h a t  i e ,  a q~esrt ion I wantcat3 %o have alasrr, 

waetha~ P;o gut in an a d d t t i o ~ e l  grovirlon. Mu%, in that boa- 

neatlon, with m o t i ~ a ~  t!ltsr@ i e (  B p ~ ~ v i ~ t l o n  %bat rs party may 

a statement; o f  t k a  reasons m e t  be f i l e d  ai%b the arsQlvbr. 
A%- 

Dean Clarkc y h t  i s ,  yola are ho t  serve ~r motfon on the 
A 

elerr&. Now, Z b~Mta tb t i d e s l  af trsltltkag all Ohe~ae t;h 

way,, 

often you havo mokion on 84 ~ O U F ( I I  B O ~ Z O B *  BuC  OUT ~ J ~ P & % B I  

are m dlffordbnt kh:kang. 

HP, Letmlaon. T%B% bring& up %has qaeatlon of xMO a 

gleglding i s ,  Aa I t%Rd@re%w& it, yapau abal%arh the eyetea ae 

%c %he eB@%sa@a% @i tha enma * WeZX, naw, ~'llpp0cre that a 

aotion is b f%P@dc HQW &a ~ O U  $bL 80+ f%x%xag @- h ~ a ~ b g ,  9 f  



Dean &Lark. %Tell, o f  eaupsa I wag trying t o  avoid 
i 

oral barllngra, ; unlsss the a o w t  or4ered it . JJ! - Q 
\ &%L&&jprnh & 

I was trytlng t;o g e t  th@re was, i e  ths -.as& o f  sl 4 

fop ~x8mg18. I thfnk it; i s  V C P J T ~  bporCme that thoee things 

- 
And 1 think you ril P&nd %k v e ~ y  wwrg %that summary jubgmen* be 

away from a motion iike the 0x4 d@muer~sr, 
' ! 3 .  --. 

*'\ <\ 

.fib'bb@ hrzrara o ~ ~ l l g .  , I  

, ' @, Do~wortfa. I# - s*e@w~ her ~ ~ e t i a ~  
9 

I 

k 

I 



farnp. Y i ~ k e ~ r k m .  F ~ F  the pv@poea, of elimidatiag un- 

pleadings, OP&@F~: sad JU rite, and .d% $8 sough* to in~luae 

t h ~ m  aZ1 in one rmlts. I pun inolin@d $0 t hi& %ha* pleaaings 

ougb% Co s t a t 3  oaCegortalaXLr bby thatmeelves. 

3 4 ~ ~  Eedr?;ea It L ~ertalnly going pretty far  t o  c a l l  

vlsfon $h~t a motion shall cons tit;u%e part sf the, pleaalwsr 

you Bo not neasit ~ e f b i t t ~ r  

sa, get to those ~ D - z ~ % @ B ~ +  

1 8 ~ ~  ~ 2 t ~ h ~ X l r  Do I underateuld %&hat th@ itask provision 

Dean Clark* I w a n t  t o  leqtr~j out the wom3s @or Ju~Igar,~~ 

YQU see, in Ep%%l;y E u ~  4 %ti ina%udea the Judge. But I tbfnk 

adaptrat% appXginlg t o  plead1ag~ un&er Rule 7 .  

NFI WB~rgaa~ T t  does net ~rpply t o  &la gle~tlinga. 



party  who has not ~ppoared Bs ent;itXerd %o a copy of the jut&- 

v m&? Oftdntfmer you mame a Pot ef &~Pend&n%as, p@cl this ru%$ 

"Wiither the  n&ting o f  order @F ju8grnent: in the @o!ac!ret OF itsT 

@rrCry fn the order &oak or jcurnal shalr o f  itsmLP bs dsdsa8 

nobiaa, fo t he  and whea an order 
P 
it; sceem to a& 

i t  i s  not nc4cleslaary Ca rr~nd. nexlstiiae, f o  t l X l  the 8arfesncYakar ppho 

meuy bee in acfaull-a~ Zn the sase of ang &efp*ult; ju8gpent. 

Mr. Olnep. Itby rrhould a cciag QS tho jlfdmt,~n% be rep- 

t e d  en $he man? 

Em. l )on~~p$hr %sU, through aeurtea y, gens~al ly  

F4r, B'f~~g&fi~ :that $3 not a aogy, 

HI?. MfMg&B. TGa;zld you rslnt a l l  pslrtl@& $n.neludeb wIllo 



Dam Clap&. Yea, I aaeegt t bat .  

haps, anCl t ham rendera hls Qurlgmea& * Both pa~b ias  dare rsgu%r@& 

wad, w b i ;  man Clark had La mlnd w a ~  ttae %as judge renbssrsd 
A 

Cka Equity mls+ I think it; oaaa be said in %bat @&arb &ha% 

b b  ju&ga@at tar n~da afl'ter n6e12at19 btsoauand 2% 2s atadd at thra 

hrsaring . 1% you mnt to Cry t o  impx?@es this l m g w g a  

gnu orul do 80 .  

92r. ~ d m w m .  T f  rou puk rbn tkmt; oonstmxotion, 

a ~ u l a  be a l l  ~2gh5;. - 

Dsan Clark, Xs ir 5 

a ju&gmen* ma&@ wri$h,hout; notie@? 

ARl?q Doaw~~th,. Why make m y  charna;s'l The quesbston 

%a Wea~s9;osd~ 

%a o&aoLhs~ m&t@re 

Dean C l W k r  9VeL1, if J@% bf% Q%& $%&pdak 



Qib* $8, a fa;t%ws &a B Ty vi&h t hs mle, raw $US, k sr. pen- 



1) 
have BQ F (ege&~? %hen you can sag nsu~h pW%y b & $ s ~ F  

ME, Dodge. ma ;~QU $159 t;& antry of the 0 ~ 6 b e t r  f% 



mi@% apply Oo seMlng a f u Z X  mp'9 es1 t h B  Q Q ~ % P B O Z ; @  @om&- 

boa7 would have t a  pay for  i t ,  m& the oGh@r sicls mul& htrve 

t o  bs furniehe8 a copy. I maere20 auge;@rled the wort% ?#ellltryQ 

~ @ C ~ L U B Q  01Pk be f a a t  o f  the malcbg o f  Che entry tva% was re- 

$WC. 1 think Ghw Repor te~ oran work that ~ 7 3 % ~  

Dean ~1mk. AX5 ri@&, I wlxl do B b t .  W I B  C u e  cr 

guggesf lcn t o  Lake out; the final. W O P ~  

NIr, C h e ~ ~ y r  Y &  aay "2% %the sbe@a@@ of  a partyen 

Bar. ChslSmnan, I t h h k  dhe GollnrmiGLee shoula s t o p  and 

lit~hellr Js t b w  aay dirrclueslo~ crf the mcrtion? 

(The motion te aajourm wae unsmiaaousXy 
adap%@&, ) 

(The~euk)on, at 8050 @ * c l ~ ~ l r  p,mr, t;ho Coannfttae book 



t k e  w b w e  ~ j l  B f b m X  j~@m~nt;, on the t b o s y  t h e  tl?s ~ntrrg 



" A E ~  dietr icb judge 8 ~ ~ ; y ;  wan raoacmbla notice tio 

%he particss, m&6, direat end awar8, at chslmbers or in the 

rand gractioa of the  BOW^ ." 

3 % ~ ~  Dadgee I8 iC austorslry to f l l e  motions in the 

clerk% o f f i c e  iar?th$ngs that the @lark @an &a h b ~ r l e ' 0  z 
Mr. M O F g m r  If they 

BhSfzBE he w%23 bs:ve $b &v@ a 

MrE Lsmam.  ~ ~ g 5 1 ,  that is for any%hiag h@ san Baj 

that l a ,  j u s t  a min9etsrial th%ng, and we, oan j u s t  send a 

aesm+nger or! afTi(rtb bog. I do not think ws would sveFf%le  

~vrr. Wrgan. Do you have t o  glvs not i s a  of tkka%P 

you have to give no%io@ o f  kaxsltfsn of ooxrts+ Xn gwod many 

o f  the  code Statsee, you do not file a notioe of ~ Q ~ ; S Q B ~  The 

notigg f s  not fn w r l t h g *  

IdPc L@mm, That  ~Baniie a X i t t Z s  dfffaraae f ~ w .  

%he oral applloatian granted aa of oourcBl@, just; to irsaue a 



eomplallnC, or file ~omething o f  that; sort. 

Deem Clark. That i s  i;he processl af  inibislting 

au%P;. 

g b q  XBIGch8J&* 

beran CXark, T h t  i h l  t rue excserpQ, in a case o f  pro- 

~ i s lon la l  ~em@dibe. T &% not a w e  the lea~rd fig~aaesan $8 no$ 

rnisl&ca&%ng her@. 

mnt Bg default", which I th.krlnlc i s  an imp~ovbm@nt. 

! I  I 2  Su-pp~sa tho defendant i r s  8ef aulbed far 

not appearing in c o u r t  a% the time UP the tzrial, and default; 

i r ; l  csnta~s8 at onoe, the ~rrlstrkfs function would be wkmt thertr? 

Dew Cla~k. have not ma&@ any speo%f%c provision, 

except thgk the base s M l  bs proseaa~d viCh ex parte, rand I 

ruFp 5se judf~ment; then must be axhiwed by the ju8ge. 

EdP, Do8ga. Would that; be a B@fauX%? 

Mr, largan. These oould be defauZC in appesrPanae, 

trZaS4 In our 8tatat w ~ u e 6  i t  only in diefault inanswering 

aria not in appetablng a t  th@ tt;rlalr 

E&L lrIo~g61n. Then you woula have two c asas w h & ~ e  you 

would U E ~ @  5% J $he f irptPI ~ h m e  there was no egpesiratroe, of 



cappetasasacp, The only wcly y ~ u  appear i s  by a ~otlan or° an 

Ehrgan, So %ha% you cra-moL plead ~ ~ 1 1 6 ) l d ~  L'b @a@@ 

Np. Lelliasm. The only w c ~ y  he iita.,prar@ i s  t;o p5~aa.  IIe 

d m  ou% off a 82Xato~y plea. You ~ o u l a  not ask Tpr a b i l l  

o f  ~ r t i ~ u l w s  ~ a y  mopec, 

$a %hem a d  %heleg g r a t  a obn%Zmam~re g bug i f  ,the+ guQe f s 

ha~d-ba5268 hs, rrrir&bL asg, abea4 andl t~y~rclur tlnaae," a d  

%he judg@ C~iaer  the aalsa PQF th@ & & f @ d t m t r  

8 b  t r ia l!  bn& i f  he $ j e i r ~ a  %eau& 9aB there i s  a C ~ t a 5  b%% k f  



he haa not  i n  etn anslws, in a good many States,  you car: 

not, you wttuld have %o huve a hea~inpr on da~agssr 

MrrDotQp.. Itas+ 

;tIorgan. BUG if he has no%. appeared b 2e swt 

allowed t o  appear as t o  the d 

ESr* Dodge. No* 

Ilkdp, ljemanrl. I think tbt  5s do'c;h%fuX, unless l?e had 

the d8fauXt ~ e m o v ~ d ~  

&-IF, k1ergan. IXI soma St~Celp he t tppda~  m d  give 
I 

testimony on d a ~ ~ g s s r  

:JP~ Lcammn, Perhaps ha O ~ X I ~  f d o  aoC WOW. 

Deaix Clatrk., RuPe L 7  deal8 ~ i t h  &@fault$ the JasC 

$0 kh@ Pact, tfiat, undor $his bagska*m we adopted t h i ~  after- 

noon, t h e  ammoas may be served wit;ko%t a eopy o f  the aom- 

f l a i ~ t  atttaohed, ant3 the aomplah% pXlaoed 0x1 flier Y48 can 

rev ise  those prooisioner, no Ghat the 20 clays begfln to mul 

rafter thts summons 1s klgnBed. f o  th@ &eft?ln&ani;. The g s n e s ~ l  

mle i s ,  if rare folkow that  system and eZectt $0 s ( 9 ~ O @  the 



mans without complaint attached, t k t  tha defendan% may de- 
the plaintif  r 

mnnd x c ~ a y  e.nc:-/hi:~ a raw  day8 t o  h ~ a d  f t  t o  his15 and then 

answers St. 'hat 2e n me& deta i l ,  

Edtr. Donv~orth, I thought we 1 ~ ~ 3 ,  adopted %he sy$tsm 

~~~hihsthcr o r  ndc .the campJn5nt; $8 f %led v f th  the  olerk* 

&* lit;oh@LL. No, we passed a resolut&on %fin% 6% man 

 an e3.thsr f i l e  h i a  oomplafnt w i t h  the aumonet, or Jin cer- 

Cain cascla not fitlo it;, bzaLc @Cat@ %ha% he attnohsd a oap;y, 

sl man ratlks f o r  & oopy of the thine;, he 'ha8 20 daxya, %?a&% I 

understood would bo vorkeQ oub by the drclftfng c l ~ m . n i t t e ~ .  





la. Larngan. Does not R ~ + l e  17 ~ontelilplate a ptlclad3ng7 

Gugpoae L enter my appeasaaca. 

Dean CPa~lc .  Y ~ s r  Na@, on Lks8 appearance I had B 

r u l e  %ha& oovars b h t ,  t h t l C  filiag an answer shall. be an apgear- 

anae. ijut in the ease of other part iea,  undsr Rule Te, they 

aan o n t s ~  thei r  appearance. %hat 19 qulLs the, polst that Zlr. 

ilose MOP; f i le  en answer the plalnl;iff nay t d c e  rt -fsuult agrafnet 

him, m a  therasaft;ar the ~ o t $ o n  shall bp, pro@sea@& weth ax gar%@. 

Notv, my @xpori~n66 has becsn :;hat w h a ~ e !  there i s  l & ~ k  o f  answer. 

31% default,  %?I@ mlet cod@ stsra;utss should praolde fo r  

Ct~a asr,trg oE judgnent;, and i n  casea wbers .the elajrn 2s Xiquid* 

ax%en&tve tbs pracl;ioe, l a ,  -!P 19, ezrlecte a t  a23, about the clsrk 
, C 

ent@x*%nr %he real. jv.c?g~n~nt 

Er, i\litck1@E3.* ITe21, when I talked Cage Stateo,  I 
I\ 

I 

was rtalerring Lo St;&%@@ allrat Mlnaacs~ba, Xaw& and No:rth ~akotca, 

"-it, claim, %hare has - ~ ~ I ~ ~ X I @ P ; Y  p~ov idsd  f QF the a8 oe~l;alm@nt 
h 

of the amount, of da~agser. An& :C waa ovondorl.ng whether the 

d r ~ f  t ixa o ~ m r n i t j t ~ d  krste aalrerad thws altcsrnat ivse~. 

lgiilr. Do@v~ordh. Do yotl %kl;hSr& the a e X a ? l r  under uny G%PC%%~* 

crl;tmca~ ahauld hma %he '1gM t o  entes a. ju.dgm@n-bV Under our 

g ~ a c t l c a  it; I s  &:!ways dona by the Juilgec 5 cio not laow how 

ant3 p e ~ k a p ~  a nwzbsr o f  thass Stlate8 i n  the B~orthv~est. And 



G l s l u l r  statutss prov%dg, th~t a case is in Ref&~,KLt~-&nd ths 

eumBons, fn the :T2psl; ~ X R C ~ ~  keia to bs ~ i k h e r  for a X?!,qu2datefi 

sum s%t;a%ed 9n i;h@ comulaint, ar m ~ m l i q u i & a t @ d  amage @labrar  

If 2% i s  ail a ct ion ora a. note, for instaaoe, fsr a spaeif  ic %bun, 

you f i l e  youp ~ f f  fi lsvltt w P t h  %be eJs~k, follawtng 4 ; k ~  knsvrets, 

and %I143 ~ ~ e p l x  enters judg~~sn t  in the maount; o f  the 

el&&, But =&en the clafm f s  an unZiquifia%sd o l a h  f o r  

fop ~alloious proeeaut;isu? ar personar injury, t h n  the statutbe 

P p~ovild the  tt8aessmant 09" daunatgel~ a ~ d  the a P @ ~ k  can enter juclgi 
A 

m@M% dt$f&t~%t+ $f' -L%I@ 

~ 6 % 6 +  

s i i r i  Donwsr?$h+ X see the d i a t  lnctlon, but; %hme i s  

a l i * t ; t l e  &irferencle in  ih@ two farms o f  ac%ion; 'but; 2n cang 

@&era t h e  gr~eatedirrg fa %@fare the judger 

3gan Clark. 1Y~3.1, we d id  no% aover t h r a t .  F:e had a 

1 2 t t I ~  imsitai;ion a5ou-k doing 2%. If 'che Gom~it toe  tki%ak~t it. 

s h ~ u l d  be3 C O V B P ~ ~ ~  o f  C O W B ~ )  it o& b~d V C ~ X ' ~  easlly dosea along 

R~PZ~P? EquiW X&@S do not ~ O V ~ P  i t r ~ h f ~  

gay the order sl%&lT be e&en -@see 8 f  @owe@,  C h a t  $8 
A 

how you as8e~taPn i t .  

tlp, M ~ $ g & . ~ ~ & .  gk~en a party ox3 his lawyer i s  In 



ctefaul% I thintr 121 $0 be like 8r, EiqutdaQs4 j 

%F* .Y@bl* 

r %kt done br %be ~lerk, iai it*? 
1 1  

W ,  tltrahcbl2, Yes. &he st& QP rule8 p~eprra8 by %&M 

&w Asrcsoc\%&la.eian o i  the Stats of linnssroba prw~&@-ap& it i s  

%B Xaweney mf%slr the r e ~ t i c ~  o f  the awmans, or su@h addti- 

bo ham elm ~ ~ 1 i . f  CB whioh he i s  ~lntiblarrSt, aseertai&e& gihhrn? 

by the @oust ar, by a jury o~ aefarsaer, for &hat gnrgorse, 

W ~ B  rro ascartollne& judpq~lit; may be $nO@red Bherefs~i@ 

Nan, f;h#%, gexrerel%y sptiQk$w, Ps ths pob%at@ X waa%ed 



done by t b  crXe~k, withox& action ba the oowC, a few norde 

here, raay be ahaaged8--@&@ pf alntlf 2 mag take a default: agaiaat 

him, nlgd &@tion &ha%% be praacserdea 133 4f3~ ~ & ~ 0 8  88 t D h%m# 

aubjeot $o the power o f  t&@ a o w t  .(;a reopen %ha oasre a@ bg~einm 

a l b r  p~ov8deci. 

~ftobel'f. fPby W Q ~ &  applJPy Jrto the judg& ia e w p y  

aaee Psr fud@e~t by defau2t. 

does &B a: ilsr  GOB*^^%@& @&st%r 

&, hloagan. Be Bc%tr not in ar ann%&sstct8 ease %s 



i Z  la an equity saocp t a a  rule srrrgr khe plsrln@iffBmy fake on 

orasr ss oP &owes the& We b i l l  bs tszlria prtl oonfessot8 tkat 

Sa, $n tn*faer we~arcr, ehg $WOFBQ that ths &efenda.%;. i s  3 . ~  t13e- 

&Wf~1 Wickerehmr Ha, that: medins bgthe sle~k. Now, 

f h a l  dtcsorcsa, and Be on. Tflera, you b t e  got; tW Bbh5318timg 

s a ~ t  may pJrooeed %a Pinax judgmnt; 

adp. Mif&cheS3* W@%l,  w&tsr that; rule, 6hese 18 a 

Bavs, to go Oo the eourb msnd get; an emlpda, o r  get a j 



d e f g i ~ ~ l t . ~  b t  5s sclwa~g wiaPu tihe judger But as 5 ga;p, thQ 
1 

/ 

other ~aethad i s  aXl right. TJs, bves i o l l ~ w e B  the aeune praa- 

cept that Ckre judlgca w i X l  P/ljqui~e pbaof on an Wiguiaa6ed 
1, I i a  

a1ahs os a i lqa~iaa~dh one FIP~ sag, ~ ~ ~ ~ ~ / e h ; h i s  sboat;~?~ 

as to who s h X 3  s~)tt261 whkk i s  t ba &one. f 
h. LRDI~IM. In boas pk!hcea.i$ i~ done one rpy and 

, -U W $tgj an4 I c m  see where 1% w b ~ 3 . A  be ab jel)tiollable t a  put 
I 

i t r  ox,\ the judgiq nnG p c s ~ b g s  rtrjmigh~ ~ ~ m g ~ E a a i # d  wd g i x  jlt 
! i 
I ; 

gotAa&t $ha olork onuZd entier BM@ csorrsspoW t o  pro csonferao 1 
& 

ar grs l i~o ins~y  &efau&L !i 

%P. Rfiokerohasl. Well, if\ there i s  8 default, and 
t 

rt 
$B an a p~onsfssorg s@$e, for. rxm#l@, ) I  why should sat the O F ~ @ P  

on thw* be m%srsd I33 the ~LerkO 'FOP i xmpZ~*  Pn PeaneryXvmtla 

bhey have (i praofilas bg @hioh a muz who borpqws $1800 slnd g&v@a 

a yrpm1~s~ry nrste-wkat %lmy cal l  a 

%PI B~~PoPIIS@~ %batt in th everat sf fa5lurgl t o  pay* fha 



@hat when that note bsaoaq 8ue, 5 f  f t  Spl no% pa%& on igrerst3ntw 

ation, any laqm? who llrs the hol&@r of tkrs note &sea ove* t;cr 

t& cew.t: aa8 p ~ ~ s e n t a  Cbs fern, and kkm ~Xerk gigs& wdi &tamps 

it, tme i s  the Juapw@, 

E ~ m r  %@a, i s  Wt;herta go ZIlb a libt intvtio%% %n raw 

oaiwman4 aaq~iuie~ asrseal fn am ~ f ' a t e  we have a g~eZbJiras~iy. 

2x1 l w  asrtrions g~ner~a22y, m,&er tho an@r, you do not hsve 6b&, 

Wlp, L ~ f t ; I a ~  Not ahare 2% l a ?  a Xiqu!ui&a%eB am annlez , 

rn*L@rnW* 'ha* 1 481 i t *  



Mr. Lof&'Cin, 5r goad doe@ psrfod of  @;race &at 

Leaam. For instranee, TQU hklve P. d@fa&hO 

%&ken, gou k d  betCarr ga dorm erad BQ smm%Pj,&g$ about 1%. 

hint, alaxl thora if hs Bid not artaway H&R% the   OW^ gasrat& a PI%%@ 

%ha$ that7 ~mn3.d pxt* 1x1 A default $udpea.I;--im8 the Zregialatw?s 

repeaXed that mle thr nexk tam, You &re, i k  %an just mother 

2 e l 8 0 ~ ~  f@3* d,@X&rr %h%nk $n%X3slC34$7.~%@3?y $ % X ~ ~ ' b a  slFQ jurje 

E i t b ~  ym a m  take fittref or ten m i & u W ~  a$ the ? p , e o ~ t t s  );be 

tro make an err die^, ar under kile athar ey~tem yo?? wau%d f i l e  art 

af l iBaviC w l % h  -the olesk for a 15quic5st@& alwfm, where Bhe 

&emand $B a slum ae~tatn ,  sac? five or tern mifiu%sr o f  thda 



elafimsv 

avir, %bLob@ll. In unliquidpr%cab clrthrr you Pi1@ an 

.a188 t h ~  @QW& go88 Q%% and haa 13 tulg bearing t o  er ee wbathc)r 

!&% L @ m r  But; harp@ ybu  ha^@ & f5mZ ju&gtent, be* 

aauser yuv. g ~ d  t h %  JuCLgseab righ% o f f  %ha 'bat. IB tlaab pQh.t; 

t ioaa  bbf ;  A@Q& wt ne8i61118wtFbl3 be %&ken up r a t  om G 

&a Ohe guoratf ion of the gfii4avit. Co br um& with the rrlrsrk. 

fal lwe t o  ~otng%y tgsrit;h %he ~alsis mag rearu2* &a bblns e n e ~ ~  af 



atta%e %;he, pmePISaa &a %88innsrao%a. Do68 i f r  have, 6o bs onao%%oa 

and aetrss %he @ow$. have $cr gr&@ en I*? 

%%%a%*&%* -7% 

%3? * ~dnw@~t;h* 

have to h a ~ a  the c)ctlrt rmlo t b  l%M&m** 

7t;; 
OU~~SX, QU~&& got $ 1 ~  mru~eaet f o ~ b k  A 

H%%G~oZJ, 

V J i ~ k e r r m ,  Wfa@theao or nab %b ti;@ -%pu&dlabed' 

Par &kwr .r?aIisff 
i 







$% $8 P +El@.'b%813 O f  &~BOFB~&OU. 

&IF. w&~kerehamr These a%scu@@%on# are o f f  %he ~seorrP. 

in our g~e~@eb%ngs, by sequauirfnEr eaoh gersan %'ha spaalrs fn 

Go the actudi. gr&ctice in the E'Bdrsral a o w t a  tnlltih r e g a ~ &  t a 

@nter9n@; judmeni;s, and repert on t b L  &ti our naaxt assaS@n. 

I Bo ~ l a t  a t  QpgQrie the a f  ent;err?lng juwn@n$ @a 

Ilqzlida-bed clsimn, 9f t lvat  a o ~ r  I Bo sw Bhsle kha% %B 

ueruaX2g den@ % f het Fede~al  aour%s today. 

Olnrg. It %a done in o w  @ow%@. 

~ p ,  %itt;ak~pg 1Tould not tkrs court fo'ollow ths 20(4a% 

gpao-6 ZcoP 

Hr. Ofneyr Cm%a i G  i s  &one in C&X%fo~nirtlr 4 
Dew Clazk. 56 i s  not a unllf o m  p a c t i c @ .  X wonOL~r 

if i t  soul& not  pe~lersarily f oZlaw the 'iUnif ormiby ApOH aam&rP 
It l e  rt mattew o f  ~vi&enab. 

B&FI Pitcrhcellt My atOrtgtion hag been lrsillsd by %re 

t o  %ha Zreot t h a t  the FasFeaeral oowes P813ew the Bt&e 

paaclice, and %xi lnw StslCe *hay Bo allew defsluxt: in liquil-dat;ced 



E 

do you? ; i 

the  pracf;ice i s  not unifom, a ~ d  uncler the I!nifor:alf;y A& %he 

aomt wuu28 not parni t  the clerk to enter judgmentc Be wax%% 

fh8 clerk t o  satom* fud&m;ment in t;hs case ai' liq~2~dat;ed olaimae 

I a  t h s t  %ha idea? 

where i t  i s  the i.acisrnl cmwt pract ice ,  md savee cons&&tdarable 

&fp, Olnsyr In what cases ore they alkowscl t o  -~emni% 

judgments t o  go without opo,sa default? T b a t  mqans in %hose 

#88@sl judgmant %a a :ursly mintla%erlal. thing, and retguires 

no fudicist l  aoCion in ang sense, but can be i t 7 f t  t o  the 
I 

clor3k, instead. br being ordlerod by thc Judge. k ancases of : 
J 
5 

that; kfnd I am not will iag ta permit Jud~pnont t o  go m ~ ~ e 1 - y  

JudiciaS, action i s  recpfrsif, %at: there should b@ tsome 

g ~ p .  ~ ~ ~ t ~ h ~ ~ ~ r  fles, 2nd FJB owhe nat to be hi~%@*bt~md 



t b  ~kerk, and it 28 tm effieien-fs aa& eatierfer~"c~y oaa, we 

aught %a b a f t s t  upon i t ,  and rtsC be bob th l t8  about; uggatt; 

BXprBrr &meinn. iThy aat  refer t;Im que~lblon the Re- 

gopt~p,  w/Gh iastru&fane % @  &~~raf% sCRB@%hb3g 9 i l0~g  that l%ml 

Pnr. nlit~ti~sf J e  \Be&%, icr thesre, wg zotf on? 

E&, &emma, Yes, X make that modion. 



Morgan. a f f f 8&~r%$ @f bef  ault . 
plaint iff  Pile@ ma a$filaavlt o f  endebtednerser and show8 %be Ixl- 

HP. M%%ab@Plr That de P%&% a d  %hen he, a 

BY. bZ%%;t;cbelP1 Otbr%bhan the  aeaffldav%%2tg 'btll; X %Mnk 

ill f iad  in m m g  Statas that i f  i% i e c  an a note you are 

~ ~ q u i r r s d  to f i l e  tho dloawntsnt;. 

1Wc33_2, tha mot i s  ol@aar. AX1 in F&VQP a f  that w i l l  

tiignlfy by sayfag "apP, %hose o ppsssa "%@rY 



j8prirr Ki.tct~e~~. I=& has t o  skmw I t ke   om of afffCiavit, 

agn-appeaPancts, I: supposo they have t o  shas the auvl e l n i ~ m d ,  , 

,nd that there 9s no appearsu*co. 

h,ve ~ 2 n d  9% an gaff i t i a + r l l t  rsJ to Ch@ merits? 

?&%% @&elf + Th@ af f idavi5; &tatcs thct swx ~ d ~ r  

cont;paci;, &Wee the  ~ u m t  w i t h  intorest, i : ~ ~ l  stakes khdtk 

&here i s  na agpo&penoa and. no &n%wer, and on tlxa-b affldmv2t; the 

olcfr nrE2,kes entry suzd gives $ud&m@n% f o r  the exao-b sum. 

& T p e  L@mmnr It i s  not an a f f i d a v i t  on tba ul~r2ts in 

aat$la&+ 

f$pr C ~ ~ P P J .  - Tn %linneaot;a, you a-tick thaO 9.n your 

b l l z  af eou%@, b-~z-b it 18 not B N O ~  

~?p, ~ a a g l ~ ~ i t b ~  inago an affifjdi;v%t of n O n ~ S p p Q ~ ~ d  



bd O%key. alerk adds Che in*ersst and iaalud@a 

it in the fu&*e#i% * 

Bar. Ido~gw. Anb the clerk a lee  taxels the Coata at 
L, 

LheLt MSSL T f  ageraorr f s  3~ ddebault, he 1% 90% cn t i t l cd tc r  
A 

nak2ga of B6f~uJ.C. 

%% 1(3 a 19qu9daZ;ed claim, yea g e t  flt fPom the clmrlc) 32 it $8 

a ~ n  a i q u i a a t e d  aPaim you get; %k Ltfrom the j~.dge. 

Q%&pkr I# oaser w&re tb.8 Ju&i;yAont 9.8 laat fa31 

fai%a~e tcr orQ$nalkg apgaau*, but fat. same subbiequmt default-- 

Nr. Rgeke~dhm ( ~nCrs~pas$~ng). ??kwzra abauZd be @% 

antrrg o f  an oraer f ~ ~ m  the judge, 

%k* DoXi~o~ th r  If; i e  only S"~Pnon*ap?sara~ae. 

24itotm&L i s  only uncs thing# %bdC you aff i -  

aa'zt'it 26 m,tg23r l o p  aeB+ppararan@rr h New York, Pa tb $l&$s 

pF&aedurgl, 9~ YOU not have t;u file A. verriLf igd a S a f ~ ?  

l&ar \Wiakerahm, O f  ceursat you have l;o rile et. v@P&- 

set$ for th  a rtmss oi ac2;ioak Ti 20 its on ra nate, the pro@@@& 

igg fg ef the, gbpl t sg t  e h a ~ a a t e ~ ,  Meve~%h@~bs~,it $8 a VW%* 





srllere it, Pe far  et def $nfhe, a m ,  

b flew Y O F ~  vr8 have %ha$ -va~ilaOlon 
a/ ,"dt 

of r $aamons on a note. %%at l a  tho s A 
ndBloe t'bt the gXaintiff demsads the lsvm o f  d -  B o ~ ~ ~ ? P I ,  

wkth i l lCal~eS on aruch a d a t r ~ * *  Sowg t i  there i s  no a@geor- 

Binme dtad gio i\gun~~er to that, then you may enter judpetn% ~ J I  d@- 

1PnuZB. Butt ordinary eases you have t o  sstFve ra canplain% W 

rsrlfy 1C b @ f 0 ~ 8  you s m  get: $u6ga@nt. 

sw ,eadsd. by %he aousrt on s~eeial om@e statec%. 
4% 
kipc Ch@m?y+ Ixt l in~@sot&,  y8u. isa%@ a summons an8 
* 

an8 ff ilt i s  a XiguidE- 

MR. !&~gan+ If you sclg you me goisg to clemmd the 

wwh%!a date, and st; wulrks V B P ~  %€#lX, 

th@@@ 5s OR& a&har alawe 



o~tazrk's ~ P f b e )  4hbh 66 not ~ e q t ~ i * . ~  ~ n y  a390 w oiidelr sf 

taw, slther txndtsr the@@ iwXas o r  e~sewherrg., wrhsmb are thee@ pxto- 

2 
oee&ingo. 

/ 

02erkg 8 df fiaa w~licb;' &o aat rclqutre any allowance e2 arder oS 
I ! 

I 

ra~rsglf*'a&@u$ Ifr It tar left smeshnt B@t4;~Bf1&3. 33% tE'le Bt&t%%*~ 

Rl23.e 6, 

PI* %?ahac I% @@@as Go me thaf, tho &ltu&tion 9 s  dig- 

NpBy+ holwga~. -z; gbo~% the %axat ion of coelCe2 Xu w . 





instruationle t o  put that en shags? 

Dean Clark, I think I have sufffdt6nt %nstmations 

v%bh ~e8a?;arrd. O a  Rule 17. 

i EPgy, Olney. B~forr  we X.B~AV@ VuBul~ 17, I aot fca  that 

you ass "ce language, @If the di@fent%ant does not file his 

aDswer ar rtt;hfr defanctee in th.6 b5ne, p3?ov%d@a, Lhs plaintiff 

i%@F take3 a 

pro eoaS~.@:ssor i t  TRW.%Q naO be .%&an pro o o n r e ~ ~ o  J but t b  
*&' 

Ban wrrc3a brs rsquired Co p~o&uce @om@ !rSnd o f  

&v@m@a&s of thc b i l l &  Re? waul& prbeeedfng. e, 
A 

my ~ppssitim, but he wsuld be required t a  b ~ i w  pPo@fr 

g&n ~ l a p k ,  Yen, ':h.& i *~r'i:iwt vm aontrmplcabs, *ha$ 

yowl %Pf ldavit  teould, on .%;ha a~lePlk s 

NIP. %!ergan. Not on the, Ziqyi&&ed B%aflmf 

be .O%aeye aa you re~er ~peaZEiryt or tbe judwant 

on d & @ f & ~ I %  of d iqu2da ta8  daagesi Pox' 

nszs n@aer lop sour% Oo 

tihe atraaP oar r%%h aay%ihla@ bug rna~ely the question o f  the 

amount; 02 &amges, That U s  alwap beon tsg wlderst 

MPr MlCohblZ. I i l X  the mXs not have tc be earn- 



B~F, M'k~hBaerllr Re b m o  a4~&& %he p~l~@%$ls ,  as I 

un&6rertrsm61 it;, %ha& in aaae Q S  ilquidaehsd olaimsr -khe  tXs@k a&r 
s a t w  ju@meni:, buh whre i t 58 unllquiaatis& i t wLlL ~ B V Q  %o &B 

bslfore the, BDU;P&~ +wdd I tS&& Rub3 Z7' w a l l  lx~'trce $0 be reoasB-. 

3W. DO~W~PC~?. Fb'hore f e an ixldepem3dant g o b %  la h e  

5T that Z: would l%k@ t o  &iacu~la,  Tk3i.t.F; 18, I do ~ o t ;  f ind my- 

tihing in CQe P U ~ B ~  ~ d g a ~ d 2 n g  t ; h ~  ~ Q F B I  of th@ BUBBWXZtiFr ED @elate 

jariadiatiaas the d i " o r ~  o f  t f i q  s-aw i ~ a  nrsrt: up*  % ChW i% 

2s objesatlbna'ole t o  ~ 2 1 6 ~  @oWt 60 extien& %he tima for is@@* 

vlas o f  Chsl StImTionB* Zn 6111 oasee, %he defaadaa-b srzbu&& bbfe 

allewed 80 &a;gs, Hov-, 1S %her@ ram srd8ltlanarZ P~lnadias Lhwe 

t a k a  atarts of by gnobians a~ arpeie&iil ~ o t i a e .  Fsr ildeSaylse, 

we srtsoPt6n %a .n i i n g w l c  %ion aarps, f i L k  a t:on.plaint, # m ~  

madl i a  ia an in~@$;"lable f d ~ a ,  bu$ we waaappBr ts bha oawla f@P 

aa G Y & ~ P  % t ~  ~ h 3 w  e1uat9 in 30 d a ~ ~  w&y bhes deSeaCsuAC tthou%d not 

84) @&3~$$3&3& ~ @ w  ~ t ~ r  NOPB~ t b t  3as la50 @.arb* 





i%Lrr IJoFga~anr You are put* 9ng =are W ~ S F ~  OB Judge, 

Ear. Dadgc4. It its frequently &one in BBasaabhuereCta. 

'he oomplalat is filed and the t h e  f o r  anrawer i s  ask, arnd the 

,ad. it is rtlZsrka8 Go a master. 1% i s  a grea2; engine lor sgsreb. 

EP. Cherry. Exlsdrp* fop the t ~ ~ d r w r g  in junotion, tha% 

m u l d  Be fa" %he deferndmn0,e p r ~ t ~ o t i s ~ ~  

@b, LB O f  bornset, on gow temporary injuacltisun, 

!&P& I)Oa~l@r T ~ B  judge my aaa* the aaera bo be 8eaiCied 

gl; onae, ;Za o r d e ~  *hat the .B&OXB issue, may 'be dotermnAn@d guick3$, 

MpBt.. VlcPksrehm, Eow w01dLd i t  be, inslbea8 of k~m2ng . unSfo~~2 wXe, bo && .wtz~ecrsgtion tbaL fn a a t i ~ n s  t o  re- 



o ~ t s  1% 3s 6 day8 a f t o r  service of s%miiaas and com~&aln%. 

But %n inealing w l t h  these psderal d i s t r i e t  courts, you might 

If you vrmt t a  expsf  %&e %he thlng provide f o r  a e Pwthsr %%ma 

in sWLon La i7scavai~ rjt mun ccsrtsin, It may ten days 2n- 
p\ 

dfBfic.iil& st, get; sup2ort for the rule ~ 2 t i 1  anything as wn- 

uaual as that ashartenlng ai" tihe t f m a  or4 an ex parte ap2li- 

etrtlon, because 5% will be conr~idorea Cpmn.lcalg and. t1~3 

posrribility of a tgrannioal proceeding its no$ to be thought 

lck. Do&ge. Suppose i t  is on. a raturn day, on shbrt 

Eulr. Morgm. It cioes uot appky- gt;a CLme t o  plead af ter  

~;?e%urn d a t e r  

~ifp. i)o&ga. thought tiha rule r e ~ u i r e 8  that 

nncweprr aou3+tk bs z3atdy in 220 Aay~ r 

$6~. Gherp.~~ No, ti%@ tpestian Se ~h8ther %h& a c ~ u r t  

:&?* L@l%.anr*. If' Y(MX b:&vc 8, s ~ i %  yau can Tile youp 

compXstnlnt in tho clerkfa of ;'lee, .and go kc %he Judge and 

sag, HtTu&ge, i: m u l d  l i l r e t  t o  b v o  quialc action, a d  1 woulti 

9.lkf9 you $0 Zsaue ca smmons for tho dt4f %nd&nk t o  anismF f n  

ten days." And &he judge may say& "I BPaink gou ape righe' 

Re w i 1 3  make khls ten c 9 a y ~ r "  And of caupse the man mny 



~asmttvaf 8% the instgneer af the BsF~ndmt buC i f  you haob a 

QZX a p*oa&r bory no%* for $9,800 611. #S,Q@O, gats, do no% suaa 



court; you sue in the S t a t e  c out. It is a simple remedy. 1 

Mr. OLney. If you think there  is going to be much troub1 

and you br-lng s u i t  on a promissory note, you br ing it in tne 

Federal c o u r t  in order  to make sure  of getting the correct result. 

Mr. Lemann. Are we going to give any consideration, 

when we aretalking 8rou.e this, as to t h e  l o g i c a l  time being 20 

days and then, a8 mentioned refer t o an earl ier .  day, to provide 7 1 
4 

for s ome elastic time. We have t en d ays now; but it may be 

advisable to make it twenty days. But in Wyoming they think 

that 20 days is short; and in New York or Philadelphia they 

th-lnk it is a long t h e .  We could make 1% n o t  exceeding 20 da 

But if you make that less  t h a n  20 days in any case, your argu- 

7d s o  
ment would be wssy potent .  A 

Otherwise, if youisad a provision 
h w 

that might ; ive  you 40 days, it might be more 
A 

MP. Loftin. I thbught we adopted this afternoon a motion 

to f i x  the time at 20 days. T h e r e w e r e t w o  alternatives, 20 

days and 7 days, and I made t he motion to make it 20 days. 

@P. Lemann. I thought we-had just se t t led  that. It 

is r e a  adjudicatar 
is 

5rof. Sunderland. If thepe/no defense, could you use 

m- a summary procedure? If there is going to be 



> 

defense, you w a n t  a~ 
' 

lfb@*t@@ * 

hW, L a m .  811eLL erau3-d you force thQm Go marwel~sr7 

icater on about ~fma%y j~tPgmetltr Ti% imp@& G V ~ F  f~ Raze 111 

an8 I hat3 an fAsa that if aa w m C  back t o  Rule 8 oP 8, we xe$wld 

Pea&b bba% in &a?@ e @ a u ~ m ,  

suffioicsnlt inetm#t%ans. o f  a o w m ,  X Pave 

~ ~ k s  %bat more ~ l x p l j l ~ i B ~  PG wan ncti verg sxpX9cit in tke 

EqniSy mle. Poss%blg 'go= Bo not %ant: L t  i n a t  aXkt you Bs 

ray bhat mJrtnh3ag we BQ Co b v @  $the3 sfer a%~ab%e @ 

% a k o a .  Pn tha p~oriai~nn for making up tho rsaard. if the h 

appetsrl kc the ju4geu 



Ritohell. Then vre will. pass on t o  8~1x63 9. 
p Dean Clark. 
Eutals 9 l e  31% p a ~ k  a develop~nenJ; of of Equity XuXe @. viith& 

~sqai~;?E*ng the  motion day once a mon$h-ithat i n  a gnat--bsaause 

tho Xaftsr p a ~ t  o f  the provLsion fs nuw am3 i s  design:ned to 

unnecessary a goad many 0% t h o  i~@aringe@ and the 3la.t;ter eren- 

*@nee i s  an attempt t o  ppovlde thak the nomal couPse shall no% 

be an oral bearing an a motion. As to that, this  ~ E I  l ike the 

EbgXish p~oae&~t?~e ,  and the?..@ w@NePe B evsral. auggos t tong from d i f -  

f erent  planes, 3ird:;e hi'lc~ermott, o f  the Ill_i!:olt~ & i s  t r l c t ,  

h ~ s  a ru le ,  an<'. the&% vr ere a t h r  sug~;sations t'ntat X t hi& we 

pels rs yet. 1 1%i12 ask iir. TImrnond a'baxb it. (after 

canferrini; rrith 1. i~.  R ~ x ~ n o n d ) ~  Blovr, Z f  you tdce the snggeeb  

ibns of %he local  comi t t ;c f ,  $bmsas hz-s sueh a suggssf %oral aad 

B l s t v i c t  judgc made n srrgge~ition of %hat l~ ind ,  

Pr, Zo f t i n r  As S and.srstancl, Dean Clark, there La no 
fL 

au.ch pr?tial;ice in any S t a t e  at thc p r c s o ~ t ;  t i m c r .  

Dean Glar!:* YG~, t;ha-;-o as.  1% %rue that the pracl- 
F-2 

t i c e  fs not wary genorral. &he 3naotlcs ex$-sts, as I under- 

ratand, in Tlsxas, T t  is substant4813.y tbs  EngIZsh  provirion. 

"t exSsts i n  t;kls P'edoral court: in illinoiei, na X understand it, 

id %hat; he aprolia8 it when he a ~ t  in the 
JucPgs HoDcrmott soy 



&$a% r i a t  court.  1% L& now on t l~@ Circuit  COUP(; of AppsaXs . 
ag$ki@d f t  ~ ~ 2 t h o u t  formal ~uLa. 

you hand up tkae papers ta the judge, an3 lnc3 del2barates ovi2;ho 

any hataring o r  opal as?gwnenl;? 

;.'re Pflalfarsham. S-t a l l  depend8 upon tiha judge. 

EP. ?Jictksrshatw. Wo, tlmrei i a  no raXe. Of course, 0a 

~ p p e n k ~ :  f ro=  ectlrtmin orde~rlrs 0% the, A~geZla.tje D%vieion, there 

.re aertain ma%tars of appeal& in  which no opal argument 9a 

heard unlees the ooatkt rerlutssts 2%. 

&3J3 + Zsmam. % L h i n k  la  our d9s-t;rfct, the jlrdge 

waulcl t ake  ti Xong tias %a decide it& unlese you deciae AS, 

then and there i t  - ~ Y J . I I  a Long %&a@. 

%?4r* B ~ c k e r s ~ ~ ,  I think in Hee Yo'oa?k .L;b judge d a c i d  

ma%ion~,genoraPXy spe$;2cing, on Gha arg-merit a ~ d  closos ou% t;hd 

EWilr.  Laf tin. That i s  so 3s LnFlarlBa, and 6 have cbnalcl@~- 

able doubt 5n my mlnti, vh@%hajr $his w3.11 exp@&ite handling the 

ba@ tnass. In other aorda, take 1% &om Ghe, larargsrc8 atan&- 

poirlt, S f  the l aqer  knew he nadl Co say aangthing, os w h G  the 

judge thought &out it, he2 m g  FiZe a mueh more e2aborata brief 

in suppazlb o f  his motion t t a n  he or&Ua~fXy vwould if p w e  

garaci an oral argurneuC And the same thfag would bts true of 



aouns@X on the ather ~ l i d s ~  Anb as I s e e 3 5  khere vrculd be 

4 
mch mews t imcs taken by oounsal, t o  begin* ~ncl  then 19; i s  sub- 

A 

m i t t s d  to the j u d . - ~ ~  vith s k ~ b o r ~ t e  b ~ i a f s  on both sfdae 3 and 
nsb 

he mlgl'~t/'be roaay %o talc@ t k ~ m  up and- It mige;ht bo sono 

before tihey a m  dispo~leg ofp Y?aertias, on. or81 arg4wasa=k, theg 

I&. Lemamr hxmy Stral;e, I would aak %hejudge to 

&@aide ZL very q u i ~ l c l y ~  13ut t h i o  do no ha*lm, Eof%i%r 

UpIrc DoDodg~ I"cis not opt ional  vri t l r  c ouns ex. 

B1prlr, Loftfa, No, 3% i s  no% opt ional  ~ 5 t h  counsel* 

Mr, T;dmem. I waaj about to say that the second party, 

t h ~  moving pa~aaty, ~e~nay & p l y  f o r  a motion, 

tio out down tbcp skagsta o f  p ~ e l l r n i w ~ y  t r i & L ,  i t  doe8 not; 

ge t  you anywrhe~s, and that 2s w h y  the mov~sment f o r  t h ~  aboli- 

%ion a f  the derrmrra~ bas been so cax%enslae. - t a C  them, by Gh@ 

Equiey rules, t lze ward waras aballstgerdr 

&a& hence $he arttwapt made l a  %he English mP@. Asla wo %pled. 

t o  carry 3.r: out; In Buio $36, ae t o  tlefonnes in an e f fo r t  go 

gouad af battle, so to speak, waaZd get ;you sonaeasrhe~e, @end 
h ~ t ~  ehst very st~2kLntngly~ =333eZl.?!- 
no*. Zkme glf t be dud2 c%aZ statZsm 



Mow, t h i s  i s  another attewpt Ga prevent; aaaotbr kind. of 

B ba t t l e  aan 138 made, grsnerally by the  &@Tendant, and cm 

@row %hings up vorg dedicedXy. The whole .attempt &re is t o  

get axmy fsom a formal hearfng, to shcl~%en the tbrle of th 

Bo b ~ h g  tha @as@ m, and t o  speed ths whole proeesls up, and 

ganoralay ~lpeeikhg, I t;11ed 5% tb.a?R!; I t  w i l l  mean t a t  most m~%ioaa 

will be dsn-lod, &a they shoula be, and tile %hole praotica of 

fil3.ng  motion^ w213 be lerssmcl) bec&wcs 1P you f i x 8  fop p w -  

pt9(31 of eelag, you will, not gat; anyr~'%~@re; , 

Doage* %bls aefelas t o  me t o  IacZudo a motion for 

defining the  issuc.rs@ Tk&t is nat a motlo~l t ha t  vroulcl bs denied 

In an ordlinswy mlber .  Rnd a later rule grovide~l that  tha motion 

shall be deoided aftsr h@rar%. 

D s a n  Clark, Yes, $% i s  possfble i;h& thab particu 

gsovision augh% not; to be exempt. A =pi nut s u ~ e  i a  no* 

BO"B'P~Q% ?r $he Later grovf s i  on, as f o the f o~rfiu.latlon o f  issu@sl - 

L@~mmz, Wduld ths~e be any more delay in oeIk@.ler 

Basas, ~ a t b e r  -khan lea8 delay? f f  you want; to ldsvel so=@ 

mottlomx a t  yow spgan@ntfs 1eBldhg under this, you %avoul& fiZe 0 
and havo f i v e  daga, and the o t h e ~  fe l low avO.ta,X& have f$@ez days 

and tk@ judge ge t$  @om to i t  whan he am. 



Kip, 03neg. %is o~ould WOPB exoseaengly well if $ha 

judge had a goload s@erat&rg, r %@ad l a w  olerb, who %sauld go 

%&ough t;h@se, b ~ i e f  s for hlrn a %ti ppre~ent B rsps~t  r Bul: S f  he, 

nimsslf has to g@ though aad examine mta rbad the ilrt@Pei ant3 

look ilneo a l l  %It.@ pnlnt~ t o   ate, w b i ;  i s  tlxere, it; i s  naC going 
I 

t;o prevent any deleug ap belp hin at aLL 

kWtrr Ydfakarsbm. That i r s  a mattarr & &he rub-judiei&2. 
t- 

o f f i c e r s  thaC have in EngXmd. 

3: 6au'tst I S  31% wauXd wax% 6tha~wAse~ WQUL~ you & e ~ ~ r P b s  tha* 

as the tsqultrales% of the ju6Lgs t a k i n g  a oaws cmcler adviaemeatT 

for a slaaklinlg aas%erc 

sip, WiBker~lma. Xsa, they provide by statute for 

e~bandang mast;ere, and they tie innot butk~ex to eilke the t b e  o f  ra 

judge w i t h  r xlalarg o f  b~rn bhwranit pcuntla a year tor paassag 

@re FRorgan, 

apeaa$ag any an %ha briafs? ~ s m i g h t  Justzdspead onhis 

@OBB t3%k@~b4 r 

Dean C f w ~ i x ~  That t a  t r w +  X 9 ~ 8 ~  t ~7-1218 to 

you lssed not file @ brief. .sa oouZ& B i l e  a brieE 

in wugpo~t, and  oh a brlcfr 

@%@k@rbr~-q d & ~ ~ ~ %  QI~.$; kb# b3?%@fde 



gp. O;lney+ , You vrav,X& haye $0 lblt the msabr of page@ 

fhaa aould be 

the opal h n s & ~ i q .  The j ag@ s a p ,  Wifh, nhae Zs yo* 

palni&2jt I&. ree.gre, ?ah, p o b t  5s are-arntbs~.~ The judge 

asp "Dcmic~d, (hmgh&er. f 

Yir. ~X~ie!-r:@rsm, %!~P+B spake Oh6 @qt)~1eneed juQ8. 

cam@ ape i7ih&n CI.harr& @&sea are, hesrd f i ~ s t ,  i:h@ 6.lbPondant f22@e 

B B ~ U ~ P  89de $m6 Z t  for h@a~2n&, and st k2lk) f 1 ~ 3 %  hearbg 
I 

the exousa $3 ma3s that: aou:ieetl w m C s  at., qo f ishing,  anC if 

t i l ee  1 ra@~qBer na@ oasa where tkle judyctr ik@.calQ up t;h@ draoisricm 

EBP m a r  a JreaPr 

Dean Clark. Ye8 %a New Y O P ~  they rnf.&t not as well 



; t 

e m  h a ~ d l g  get t:w wixxip odi& a f  your mouth Bei~xw you 6 2 ~ ~  OUL 
!., 

I&. D u b i ~ ,  $f T: ~x$&Bi-et;a& It; ~o::~re02;3g, 3 , f  hu f il.oa 
, , 

I I ', 
~tgtemert of reaecs&; ; hlla $p20~rnk I s  d o  %vn Pd.ua A I ~  %a 

- I !  

d$#/%~nit ~atiann day, 
a' fi ; 

1 

s~& a f  mobion in tbbi f i ~ c ~  pl.ac~s, ~ n f i  tkes you h ~ ~ l  
A . ;I 3 

! A f  
hdve t o  appear fay flvo @&$a1 p.nd/h@ hns g b t  thst  t lme te i i L s  

I ! 

f 
s1xgg;goe0ian m m 3 ~  I s  not- !a j c eund one, clc 1% wetulcl really ahorto& 

' j  



1 4 ~ ~  Dodge. &iq' nnot provide fbr s%anrlirkg maskers anti 

givs them %he fixmd;jton that atnndtng masters :In 2:ne;larmd haad 

&IF, IYio2rs~r;hm. %at brlnge up there questions of 

3?%Wb~ig%@ + :i th ink  they are jus t  i.ikp, r @PQP@@B in bakmptcgr 

Those are  standing ~~polintmen.ts, and I have a2vvaya advocated 

%ha% , ~$3.1 aomo t o  i t  Later on, wh~n ~e @om& to consider 

%'he queslion a$ exa~minat2on beforo tr ial ,  and dieoovsrg, and 

that  s o r t  o f  thing. I f o e 1  oesy strongLy %ha% those sxmina- 

taons aug2:2:t t o  be i n  tlm pr@sencs o f  same judge o r  officc~ 

having power to rule  on e'cridencth 'Phere you h&ve a uso f o r  

Dodge. There a r e  many oases % h @ ~ e  he aould be 

~XYKIS~ U B & T ~ ~  

1 ~ 1 ~ ~  T$!iakcrsfiarn. Yseg i t  otould &avd B very la19ge 

inarease iln the juc7ic%a~l~ I f  sse bad standil2~; rnasCersr 

@P* ?2itch@ll. Fie P I ~ Z X  have diTfftculty in settfng 

up, or a t t e m p t i x ~ ?  to  st up, afidlt icrilol ahin@syg an& f am 

a f ~ a i &  wa, vi3a zrun i n t o  di iFf2eul t lse  about; th~t, bectnuse @his 

Congroee w i Z l  not appropriater aoriety fop the gob, 

Nir. Wielre~s~a .  XG ~~-igh$ give a place t o  the 

e;mgloyed. (~aug'9xter. ) 

2 2 ~ ~  Pit@Zze%lc De&m Clark, what &o you think o f  

ervrggest2on. of J u d g ~  IE~Dormott abwC %ha t;We 9x3 wh-hich a noLioe 
I 



fellow. ihf;~lsr@ f a  na ibl% as t o  t h e  tlme in whlah t o  make a 

mtion  La r e f o r m  the pJsadSne;C Should Lbel~e no t  be some pro- 

trZslon for s t l i t i s l t j  t b  tern? 

Ft 

Dean Clark* 28 C O V B F ~ ~  Yrg %he 20eday provirs%on. 

1% goes back t o  t h ~  p r o v i s i o ~  that wl2;htn 20 dage after %he, 

summone, the anflwer o~ 0thf32~ pleading must be served, an& X 

~$2.  ditche ell. ,But su?;?oBe your motion is dfreoted 

.t; the answer, ahou3d there bts pz ttae l W i % ?  

Dean Clark* That  Z at; t@ngta& %a covsrer bg thhe time for 

the replg, whhh  fer 10 days, 

fifpe IditcheXT. This Rule  9 seems to re la te  t o  motdons 

w i t h  referencet to -tI% foma of the answsr, f ~r S.nstam e. Oan'cle- 

man, we BPB ~ t f l l  Q ~ Z  Ru&(B Be MOW$ what i s  just the p~obZ@m 

you ape go2ng La decide Z;h@ra4 

Iklr. L e m c  Dosa 2% not mean that the dlscu~lsZbln i s  

$hrslC w@ ghou38 etr'ik.;g out ax1 after the wards %isposed ofu  



? i ~ ~  Lertwm-. 35398 sCrike ou-t all tlfter the word 

%ha% ~ s a k x ~ % c t  %an. 

IZr, T30Qtin. I talked w i t h  one o f  0v.r load1n:ng Lav3~g~8rer 

a b ~ u t  %his vary -bklnq, r-2nd 113 mode j u ~ t  t h l a  cotn~~enb--that; it; 

rcoulc! deyrive a g n r t y  e:? h . 1 ~  r f g h t  %a bo heard in court. 

!:IF, F,Iitcl?ell, V&g could you not sag: "Unless tbs 

oourt sk~&t!.all a i r ~ ~ t  O ~ ~ C T V ~ S B ,  @%el?- *notion d i rooted  .to a ;plea&- 

3, ng or ooncernlng the f o r t ~ u l a t ; i m  of t i3suea in an 3c.LAon 

MW be dsterininea p r i ~ : ~ ~ - r i l y  on such henring as ~ o x ~ p t  may 

431 lo%& i! tr ~ r o v ~ ,  ~ ~ o v l z l t r  S o r  t 'ne o r a l  mgument an8 the brZeP 

and a l loe  t h ~  t i m e .  Th'% woulii g i v e  the judges 90333 Elt4xZbEPp 

l;klr. Uodgo. T ChSak that  i s  about as much as you 

hoga t o  accomplish. Pfider the  present organlzatf on of our 

aaurts, X thlnk you can acoompli8h as maah bg such a provision 

as you  an any @age 

Eemkann. lou18 t k  not are31 enottgh t o  provitio 

" S m a r i l y ,  witbin euoh time as the Judge may ~ .ec ide"?  

jgp q !)odgsr I ~ h a u l d  say Bh@ard am &ederminedv, 

instaad o f  8cietemine.H 

I J i t ~ h ~ L l r  "Hearc% and &stermine&. r' 



LoftZn. The only th9ng abou2; %hat; I s  %!ma% you 

must appear t h e  seoond %$ma, and have two trLps to the c~.ou.P* 

and taro actions o f  the ' o o w l  if you any "Such time as e o ~ k  

! 4 ~ ~  Lemmn, %You.?& you s&y."diaponed of pr~lup 'k lg~ '~  

$%+ LoPtinL L f  you cauZd P&x txth -tims, ra'cher t 

go t o  %he court t o  f i x  the t i n m e  

Prof, SundcrSsma6. The ruZe app l i ae  t o  a r a g u l a r  motion, 

TJP* li%oheLlr Youp po.tnt i s  that  tho motion ~ h ~ ~ l d  

npeclfy kh@ date of: hearing? 

?$pi Loft5nlb Yesa 

!YIP, ~ l i ~ c k i ~ & ~ i a .  Yea, %he usual pructlca today Za %O 

mom the oa~a r t ,  on a certain day a t  a certain nnc? place. 

BIr4 Mitchell. %~eEl'eZ1, d.o you think a meion uP that  

kina ougl~t  ts be atat198 f i h ~  plooding? 
L:F. PJiekersholm, The aourt may paea sn interlocutorg 

, .  
ap&yp. Thepa a13. g ~ r t s  o f  thZ~1;8 that mLght S s  drt;esrm2nedd 

and how can you. P i s  the in  vhhck* s motion may be 

Erir, l i + k ~ h t . l l r  TI@tlell, this says i Z ;  i s  n form o f  plead- 

$%* 

Ir. liclcersbm. I w ~ s  gektlng at the purpom o f  the 



t ~ g  the a,ap?l;ilemental ru l e .  

Dean ~ S s ~ ~ a e : ,  f f ~  ha@ trieB this  rulb md say8 i t  mrks 

w~p3.1. 

Lemm. It luight viork fn some one3sa but not in 

~Chers r There a%@% be a &uppX@3~8n%al rule. 

Prof.  922nberland. Now# l,ehlq:g tfiat ~ ~ o u l &  work wieh 

Judge MaI)@rrmot t mllght net w o ~ k  wit;& many o t h e ~ s  r 

IMP+ Dodge* 1% Cteema .to no that i t  1 s - a  novel thing 

&h&% %he famnulation o f  % S ~ U B B  8 h ~ ~ 1 &  b6 %288%;~d % ~ n  %kfi8 

Dean Cka~Er* Z think you aro ~ o ~ r e a f  %bolt% that e 

aktDuld not b v @  been put; In herel 

an equ i ty  oase, land not  in a j u ~ y  caote. 

Dodger YtlsJr 

&?c ~ l l & % ~ l ? ( a % l *  A3ls yau w l l l f r y y ;  to strike out the 

~hrclaet "or concarafLng the fomnulation aP the   so us"? 

RBp, L B ~ B W ~  ' betters not ham w b ~ o a d a ~  

rnaZ;%~n% 

Nlr* %&ge* hm3,d g.ou not aonfine this  f;o (z motion 

8irectcad t;o %he sufficiency of the f o m  o f  .the pgl~atl;ldingcr? 

Bean C3a~k. Y@@g 

MPI Dbdg@. Of BbWe(9, %hat; $8 the ~harlacter o f  

mutlon you have fn xnind. 



P ~ o f  s SWsaIaa&* That 1s not auf f i c f  an% as ts the 

fam* 

!lean 'J la~kr  There &re certain provlerions that you 
4L &&hvce 

can ra l sc  the ?.uestions o f  t r iaX, provitaions t;WB the d2efense 
f i  

may mclke motions to obrate the action. 

Prof. Sunderlands And quas'blbns o f  l a w  you P ~ % s @  

D s a n  Cla~k,. He@, that p ~ o v f a i o n  at: the en4 i n  Rule 

H P ~  lddiitch@IL I confess that J: have no cltser in my 

own mlnd a motion d ipec te?  %o the pleadings. 4 
~ T P .  Blurgan. !k%m m~tfon to make 2% more d e f i n l t e  and 

Ppof. Sundedland. Anything going to the suffiaien~y 

woula oome undes Rule 26, I should tlzink, a nd woula raot re- - 

Dean Clark* I S U ~ ~ O G ~  khaf, i s  gar T t  would req~nlre  

s pre l i . .< lna~y  motion t o  abate, .t;&e &ction* 

fa* @ i a k e ~ ~  \$yg%X, s ~ e  a r ~  nc3t discussing Rule 86 



ecburso I %ant to say a few wards about %hat. 

lib"rr Donw~rth. :I:= vgsw of .the facC that RuLe 37 cleals 

seth moi;lons t o  correat ar  e C ~ S k e  out, it; roclci I d  not be T:&X 

t o  s t r i ke  out everything here after the ward Rca~mefil !$?a. 7 

130% i.t before tkzs bAvlso~'y Co~~m$*%%cs~* X make a motion t o  that 

a f f e ~ $ r  

I&, I~TitclhelX~ %B WQFCZB f ~ 0 m  thep@ on are t o  be 

sk~16ken out, Is there any Big~ussion erb-u% Chat'? ~eean Clark, 

Dean Ckmkt WaZ1, S em sex3r*y t o  sere i t  go oud. 

k7yilrr &fitcbeX&. You diii haw es amatio~ as to plfsad;tngs, 

and ihu1@ 37 provides explicitxy for  that, 

]>em Clark. Apcs yge gofng t o  leave it 2x1 i n  Rule 2171 

Tilp. & I L S ; G ~ . ~ & Z ~  That 5s a31 t l m k  is l e f t  here. 

$ 3 ~ ~  Don~orthr Thsre rnigh.8 bbs a @t~unp epeeah6 

22k. Nllt~hell* Thf, questton i s  on Judge ~onwort;h#s 

motion. A11 in favor of 9.t w i l l  sag those op~oeed 

flagj * 11 

   ha mation was altopted, all voCing 
in favor  af i t  exespt Dean C 3 a ~ k ~  ) 

?4szrr l l l ikoh@lXr it i s  carried.c go%, you can  %&Re up 

are an Rule 50,  

3%. Rule 10 VBB have B g a U  v i t h  bedsre, k&ve 



c l n h ~  and liquLclated clnllms en the usuaL my. 

%&* ~anwortbr I &a not thhk 80,  E 3 h  Charmilan. I 

think that req?.?iring h l m  to f el@ hi8 smsvsr %n 20 days, t b t  

I&. Mitchell. This is f i x @  21, form 0 ' 8  

;w* J)csn~rfs~~t;7;3* 1 do think h@ shouid bo ~E7quI~sd to 

carve his  answer wr pla2ntS.f f tf; athgtrneg, 

kip, Egiteh@lle Thais 8 a y ~  soluethSr~;; about th% famn 

c f  slumnone. Now, we have already agreed t h t  wc are iqo&ng 

%o have a systgm by which the  clerk ms.y enter $udga?lent as o f '  
* 
a?.wul 

course i n  2 c l a W  f o r  a ~ p u c i f i o  Z i t p i d a t e d  under con%mctj 4 
and ~ha reve r  %hat system 2s used the form i s  ZZI %the alt;erna%lve, 

If ft Fs a liquidated case, 2% ~ t a k c s  thn mount# 9f Jrt is 

no$, 1% aaku To? n u ~ h  r e l i e f  as the @om% may asEit3ah So G h a t  

$ha farm o f  s@mone m a p -  

I&. Fi$.okasrs%mm (~nternosing)* Bow. about adopting %he 

o~lglnal New York fbJ.actiot? Aot  Qa that pain%, o f  summon8 w%%h 

n a k b d  

Dean Clark, You menn ths provision f o r  lig~~%.iidated 

dam@gee 7 

t&, Yf%.tcke~shw~. lChe f am of suarxons f o r  liquidated 



dm@ge re. 

Bean GXa~kr mi$$%& sag %&it% Z m a LSdtla rasona$L@d 

cabant BOW j u d g ~ @ ~ ~ %  br &eZkluLtr 

fol20~ j;h@ XN~W pl"##&fo@, but E Ohm t;Wt $8 ~ b t  %& jf 

HPH V % t ~ h e 1 7 , r  Xt ts $lwt: s\ matter aEr d e t a i l .  Zf you 

bvre s l.$,q@kBaEdd 01&%zn, ; p ~ u  e4ta;b~ Lhe mount you are askew 

f @ ~ f  i f  'gem kxa-va ~ 3 %  a%@.%& gau sre, g x b g  Bg &a& Pot" $u%- 

ma6 tor $he ~eXSksf ~ % a 5 ~ @ 4 *  



%. hWSX&%r Xt i s  %hi? 8M(P ~ O P S *  

. M[r, Idjri 'b~helXr Yes, %G i g l  the BMQ 40mn in elthar 

fsp, &forgemi 33 mrflir31 give him nokttm o f  nh15; ~13.1 

hag.lBl9r 

lKp, D~awarcbh, . 1s Lh8rs a~y%hfng In. t b t  &bout bav- 

bag $a etsm a aonjr of emmmr u,i?mz the g3abtWf0 

bW* Hibehell. b e t ,  3.t aSa.78 ~~ are raqu2~ecI t o  aery@ I 

37311~ a n ~ w a ~  w l 2 ; M n  $20 d~y& a f k p r  tfls aarvIoe QI %h$a prww 

XfZQWr ARB i t  neema, bo mat CW: i f& bRbaCLg t a  anrrser 

ca~pla1n% rrith9r. %ha t h e  eit&%erc' the, p~&%n%Lff ~ i l X l  take 

if i t  tlsl wcmlicpui&.%zed. 

Dean Clark, Of O O U P B ~ ,  %his ~et&t&rsmsn% o f  S " i l l ~ g  



&. Dodger RuXe 17 provid~s %OF a period of 20 @a$@ 

f o r  f l l l n g  the answer or oehtw d@f-'@x~l$@e t ., 

Ha, X I ~ Q ~ ~ X I ~  3C tk9nk we havr $o'et@p@d tbh 
\ 

Dean Cla~k.. Thepar ba just one @$hiher rrubtber, in rea;and 

t o  the 1sla+~2;s~ o f  crenfiaer This mo$%a~ &n bra&@%@ goeie 

$ 3 ~ ~  LLemann. Har T aek about tkl& mls of' rrqulringL:% 

a marl t a  hi8 B ~ B W ~ O  an aaup%-tiass Z ; ~ C  2neluae 

Psqucluires him t t ; o  ols~v~,  hss aaawessr, -4 mot P i l e  it.+ Dem, 
b 

Dkark h - s  jus t  called art;ten%%on $o ghat ,  Eje @slid %ha noids 

"f %lo htbs an awe^^ shu2lcl be, ahtimged ho Har~rvca hiar.:msmrae~.~ 

' , 

Qhrs &@f@nd@nL t o  lil@ kisr ane+oa: in  the laowt? . 
C 
+ 1 ,. 
, 

+ x  't -.. --.. 

%%t ah@&%, Righ* 1 but ay m d ~ ~ e % a n d L w  l e r  t t m t  i' 

WxBr the r;lgrstcsm pm have adog%ced,. th r~  gzlaofiiae. i p  %o serkb 
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-tr$JSaa Z;J-3a$ the slab must be f fled %n the eoz%s?t wLtkk%n BQ 

dap, thiat i s ,  we b v e  the swnmons and. oonplainl;, and then 

we go r igh t  into court  i~,vithin 20 days, Novr, w h u t  a re  we going 

28 t3?i@de And tht lsystemueually p~ovides t h a t  pLea&ngs 

shall be f l l ~ t d  when notloe of t r i k l L  i s  served, and note of 

J T-T . Lemann. That i s  whne I had in mind. :;Ire DoQige 

rsferrad to RuZe 17, and I t;urnac3 to Rule 17 and put it 7 days, 

and if tbat i s .  the way w,ve will leaire it, the survaons ought to 

aover that* 

Dean Clark. O f  course, we could say "bepire and file." 

M r .  litahtz+ll. %% ought to be aonsistent .  If we ape 

not ~ o l n g  t o  ra&;2rg the p la in t i f f  t o  serve his complafne, 

there i s  no sense 512 roquir ins  -the defendtmt to serve his answert 

theory is tha t  t h o 7  ought t o  allow then t o  be served on each 

oeber. The quec~tion of  f i l i n g  is G. lnattsr of having .t;km cburt 

deal with it, and the system .that I have in mlna slmp'y con- 

ero they w l l l  be there and the o o u ~ t  can find them, and the cage 

i s s u e  f i l e d *  Why f i l s  them piooner if they do not have to be 

f i l e d  ~ ~ b e n  thsy are s@Fv@&? 

abatement, ~ n d  so 

MF. Nlitahell. Well, then the court w i L l  aay %lose 





P 1 'hs papers ought t o  be filed in tlme 
I 

lor %he court t o  pzlsa. on the  m a r i t s ,  

Dean Clarli. IT ' h@ ans*er i s  s e ~ v e a ,  w h y  shauZd l t  not 

8 1 ~ ~  Ltsm~uhnr t h y  conLd that not  ba 20 Bay@, stating 

&hat he must serve his answav on the, p l a i n t i f f  and f l l e  A t  in 

~ 8 ~ ' t  e 

Dsan C~nl?li, L a t m  on we ha.@ a provisfan that. vvrIa.8h 
6v-U t.limA# 

the pleadings the c ~ :  e goes on the triaZ caJenClar, O f  crourBe, 
' A$ 

pu o m  changs the rule, ThaQ follow8 E q u i t y  Rule 56. A t  t h e  

exp.i.ration of t'ht tfine, t h o  case goes on &he trial caleadar. 

Now, %he new rmlee provides that; the pleading8 are closed, 

%he automatically goes on the t r l a l  oalend-are 

2 ' Sovural membsrs of the  Commit t e e  suggest-. 

cdB Go ms t h ~ t  we ought: not  t o  s l %  af te r  l o  o*clock, ad. that 

t bm has p m g ~ d  by I~VQ minv.tes I think you a r s  right, aborit 

Bean @%ax%* 33lght ot olock, (Laugh.tksr. f 

$ 8 1  X YBU eann~t f LOOP this e j @ ~ t l @ l ~ *  ( L a q $ h t e ~ ~  ) 

Mr, W%oke~sham+ I move, Mr, CbaZmman, %hat ws meet at 

halfwpagt 9 afclobk tax~ol~row morning. 

(The moLian mnas wn%mousl$ adoptad.) 



(Thersupan, at 10:05 ofeloak p.m., the, A m S ~ o r y  Corn- 
Frieay 

mf t t e e  adjournad untf l/~ovtsmberl5, 1935, a% 9 i30 o *  clocka.mr 



F O R  T I f i  DISTRICT GOmTS OF '?FIE UlITTED STAPES J J D  THE %UPREF@ 

Washington, 13. C. 

The Canfsrenae of the Advisory Committee de&pxked 

by t h e  UniCdd Stakes $upreme Court pursuant Co act of Con- 
I 

g~sss ,  to &oft propaeead Rules of C l v f l  Proaedurs f o r  the 
I 

tlim UUnited S t a t e e  and the Suprem C o w %  

of  Columbiac i n  both law and @ q ~ f l t y  casesl 

I 



Bresentt All the msmbers o f  the Advisory Commlt;t@e 

and %%a assisha~Cs anti ~spressntat%v;vos of t he Departmen% 0% 

Justice, an notat% aC the, beginning o f  yea8terdag.f~ assslon. 

Wri NIitchePlt I wan$ to go back for a moaen2; t o  Rule, 

2%. That i s  the mzle thafj requires the, defendant %Q anaaer 

witbb 20 8 w y ~ j  and I wane %o c a l l  the afkenti~n o f  the Re- 

goresr 6% this t l m t t  t o  Ch@ fact thplL we will have Lo deal with 

t h e  quastfan o f  &aawer An removal, eases. f drr not ilnd any 

rule on that, and under the present: law, in a a,@@ of: removal, 

I b.sllewo 30 day@ f a  allswera tp,  anersrar after themaaoval l e  lnrader 

.n& ..+ tlm papere n r t s f i l e d  in the Fehie~bil coux%. There MFJ been 

~3 good dear o f  rrontplaint: about b a t ,  and the Aeaadlation of 

the Bar In New York txnm9Jnously pat~sed er resolution for a o h a g  

fln &her atw%ute t o  alzorten that % b e .  And 1 msrrrslg bring i t  

zpl &ow so tkmt it ~ 9 1 %  aot be ove~looked, that wa oughk t o  1 
1 

oonsiaer the questfon of the tlme in corneatian with those 

@&€#@&I * 
1 I 
I 
i 

Dew C X W * ~ ~ .  P e r h g s  you may turn fo r  a mamen* t~ h Z a  

?&~/lrr Mi%charll. - .Havet you got it there? 



Uar not answerea be muse present b2s &@fens@ pursuant t o  Rule 

86 at the t%me of f l l l n g  Che tranrscrigf of ~ e o o ~ a *  

~ I P .  Hitahell .  &@t us d ~ s p  it thw for the greeaste 

Rule 191 we Reearn tie have ag~ssd oa, and we pire diown te 

Rule 15, fl14anner af  a8rvh.g pi-:en$ * @ 

Er. Olnay. Zu regelrd Co 12, thsr~a l e  m e  l i t t l e  change 

ti21a maralaab OF bg tufg psrPson, :,ad ao an, Cues nct uake muab 

d i f f  areaatj, hue I tk- it; Z ~ J  a i l t t 2 c  loo*ttal?. 

in i a a t  oerLling f o r  v ~ ~ l e w a  dlffe~encee in erereioej and we . 

z t  t ir led Ba aovsr thah bb~r a aeries of garagrrgha, as you w i l l  ~ r r s e ~ 1 ;  

. .  %ad the f l r p 2 ;  ss%$$(~ienos in e f f e c t  &@@a a@% ugsret tM pgrs~en* 

NIr, W%arlter~rhasn. nutuld i t not bs j u ~ t  as atsl3. fio 

Federal groo%leca. There stre ecae pe&eral s ~ a t u % e e a s  te am- 

vfl&erl p m t  ibulsr~ly aervic~ upon th@ Unktatd States ,  by asrvitng 

$ oopg, oftcsn w%%h Ch8 Attanocey Genera% og the Unites 3tatelr 

IlWorney, sand 3: hh5* 1: th~e i e  ai~~ather statute &bone forsolols- 

w e  @f JSeas whhh a&@ pasemi vrs~y recen@lyi whzaln 1 hope t o  

add t1 are, refer to $he F@&@F~Z @ta+&u;ut;~tar By nmd, 



slay where there i s  a ~&dersrl pitatute on the subjeot? 

Desa G l w ~ k ~  Y&&. Yfs put L t  tb t  say, beoau~ls you 
nab 

aa/alwe.ys teU-ebu% Gh6brb 113 E* dl~lienlbg %ha6 soma may be 

<ne3:*!"2 0 akad. I 

~ T P ,  Lamam, 'Phercs- t a  one goilni; o f  j h P a e ~ ~ % ~ g ~  dn 

e r e  1i.i e. provLs i o n  t3Tl~DPeeq o$lnearvfg@ p?ovtB@9 bg F@dWaZ 

e i t a - t ~ t u ~ .  Xm, a m  anrgsrcwedbg a l u t i  o f  ota-kntroe, and %MS. 

,%$:ki?~ol;b o?~&i&2inp: t h e  wordbg fLn th* ilfffurenl; rulaa, by a w l o  

%hem% ;"*l<l@t?i 0 

D@&B ClsrPk, :i: b h h k  t b a k  aarl ba vaxW:y' well clone, lab gh.6 

on@, tkmt whercavsr R F@8gr2tll sxieGa it 3-43 not; supersoasQ by 

s&lun sf fom 

rratbo~ t  bar^ o f  s l x b s b m a  aayg" 
& 
othemflee pro- 

Y ' 
v$&a& by ~prroial ~caqlag~aaeau apsaS.t"Le :-edlersl %tra%uhr " Z 89 

A 





upon him bby leaving a COP$ 09' %be summans and complaint at 

hZs usual place of abode, w l t h  some adu l t  person. Subclivi~r- 

i on  3 of Rule 13 is an a t t e m p t  t o  aover service on eorpora- 

t i o a e *  SubdSvlsion 4 i s  an attempt $0 cover ~srvica, i f  the 

defendant is subject t o  the jwfsd ia t ion  of the aourt,  accopcb 

ing "c -the l a w  of  the SStat Tin wtfich the act ion $8 broughtr 

Mr. Dodge. S U ~ ~ O S B  8 man J ~ V B E I   zone? 

l3em Clark* In tha t  case he amnot do it. Of courso, 

in my sttat;s, and probab'oly in y o w a ,  you do not need that. 1% 

is surf ioisnt i f  served at the, usual plaae o f  abode3 so that 

you ean leave ilt at a manta home .&em. he f s  in S t a t e  prieon, 

~ T F *  Dobfe, AFB ?;hem not a n~rnber of Statas that  pro- 

vide, that  you can @all i t  on thg (90orl 

Dean Cf.a~k+ Yes, there mulr a nzmber that provide that. 

This i s  mara.d2rectlg Tollowl% Et-pSty Rule 13. I have no 
& 

H r ,  'MTioke~ahwn~ if you, leave 5% w i t h a  tlesignatecl 

gsracn i t  ought t a be an adult, beicauset a child wouZ& not do* 

1 @ The language used in many Staees 9s "on 

a person of suitable ago am2 di~arstfon+~ 

&!P, Cherry. Do you prefer this  dakai led pr@vLeion t o  

the aaltctnativ~a, Dean Clark? 

Deteul C h ~ k ,  No, I dano t ,  



%+. Chsrq. 1  ath he^ like that nl2;ernettiv.ve 2rovis-  

ion, a: thZnk *(;hat u~ifo~r :xlky ;lkx method be servi~c f s  o f  no 

pnrticuZ:tr cons oqaenee, nnc7  ti^,.^ eovt$ort and conveniencs of 

15?my~3rs vzlro n r o  ~53.0 t o  : :ewe in the w a y  in which they are 

d ic t ton ,  -:&CPO itL 2.8 p ~ @ t t y  we321 --b%t308 hy &@cifsioncs whae 

tke meiinin; of' ~tatutes itnu rltles a:" ifhair own cour t  may be, 

~zoul?Z loo n7: ch rim;?@ il;:?ortant Ghwn unif ormiby+ 

zlternati.ire is  on the nor;-b pag8 to t h o  tontatiprc rule. in 

b l bpnc;:e.tsj rr, i s  a -hoi?t ?revision, ;:ntl arovlZtes %Wtait sarvicea 

shall ba nccc~sd%ng t o  ttm X l u w  o f  the  SLate, ~xcap'i; v~here a 

tl-zt 28 f 'o~md :In %ha thwd l i n s  of the rule, en2 t h t  fs kha% 

I s  inst;fttutod) bv.t i n  the  wltornat lvs  lXu3.e 13 there 18 no 

s p o e l f i c  menkian as t a  t h ~ t ,  

?![PI Loftin.  1 w i l l  alga call your a%t;entim "c %he 

ftzot ghat i t  hns b o ~ n  decided, t%*ld@P the previou~l ~ule, t b t  
IC i ' tr 

ft can bo ce-rveci by the marshal o r  some 

t h o r o  mlgh-k ba acme quostlan kha~e,  ae  to 

Tn r r i ~  S t a t e  l k  couLB, not b~ s e ~ o e d  kg -any one but;''- a f f i o e ~ .  



P " &pa ~ & ~ p p "  , , 1 would not su~,)osc3 t h r o  ~ m u l d  be a con- 

flict in t h a k ,  It ib: n quastion of: raethod. 

Deal1 Clark, lall, of cawee,  i f  there i n  enF c~uoa%ion 

I xupnose the  best th ing would 'oe Go say a t  ths snd, HPpovidad 

that nothing hc3 oven% E Z ~ ~ % C B  fb 

TP, BQSZ$~ of cowse,  th:i% raises the p ~ o b l m i  of has 

an8 pnrtfcalnrly in connec-klon w i t h  t h e  Ci rcu i t  Court; of Ag- 
'k 

peals and t h e  Supremo Cou~"i,T kt:;$: TTnX'nlLsd ~ t a t e s !  in those, 

eases &%& they twve ta ga teckmioal ly  in to  t h o  law of the 

ind iv idua l  S'tates, wl2ich i a  cp.l.te a burden. 

Ere Choxrg, ' t ! 'hT@11,  I halave in m b d  on tlle other hanil, 

th is  tho:glzt: T h a t  subdivision 2 is just m b e ~  diffs~ences~ 

For exumgle, Ln the %ixuzesota statuOe it would be Xik'ily to 

plagua a lawyiyc3~. How, that would. be tl.u.e whatevsr f o m  

that do?;ailod ru le  might %&eo Fhsre w i l l  be rnX~or d i f f ' o ~ -  

enccs from t h o  local prac$ice, not ol" any ypociaZ a l g n l f  %- 

aance, but any px~Ze  t h ~ t  was sdo1)t~9d would lmve t n  be differ- 

ent  in a!.maa t ssar3y distpiot;, %n a mattep qghic& th@m s~ no 

Rrc :!organ. Thmt 18, to ragbarre it? 



The raasun ive did not; pla* any of theset provisionsr 9n this 

etlternative ru l@ i s -  that we t r i e d  to keep i t very 1S;tnfted ae 

t o  matters of aarvioas, and o f  Jtlrisdi<rt%on. Eaw, you w f l l l  

nbGfae the Zan@;uragtd o f  the rule is f lUnl@ss waslive& by volmt~try 

~ppearance or atherwise r" In th.3.8 F U J ~  we h v e  nat sta%a6. 

we4 aga ~ O O ~ J B S  62x1 we ought t o  cover by putting 2x1 tkat $ha 

i n w*s,ing about w& i v e r ?  

Me. L ~ m s m n .  Could you not  put in, nunleea awbhahor- 

i eed  by Pede~tll s tattute, o r  araaivee bby voluntary appearanas 
I 

or ~ L h e r w i s a t  by the, BefsnBant in %he aof 20x2, %ha sunnao~s I 

Dean Clark. Ye83 do we noaC th& affimmtive, there? 

Would you sag flwhewe ~ o r v i a p r  9s oovered by sgeaZal provision 

o f  pe43,~ral. alatute," aF i s  tha% sufftoieatl 

&&% L ~ m m r  1 i;houlght gou m u Z &  take the first t s o  

lines o f  the o ~ i g i ~ a l a l  mXe and put that in %he &3k@~na%i~@* 

k4Plr Tsla-ian. X thlnlt ktmre i s  one ob jeotfonn t r ~  thils 

ssrvlee, @hall bat ha&, why cZa you not make a rule a~~khorfzlng 







RuZe 13 plirovlaee %PI&% eerviae aaaordfng tc the State p~ac-  . 

HF. Leammmr EV@B no, i f  you have, that vw~la%ion, 

than in a ~ d e f  to de@mias how Lo follow your f uL1 ~ights, 

you would have Co have a craurse of astCion and fatla back on 

under parsgraph 4. 

Nlmt, FJitcJhaZE* Ma$, T~laaa'~ suggestion ip, i;bt we 

groviae for e ~ u l e  s f  o u ~  om, and anothcar to follaw the 

State prantiae,$ and that has &noth@sr m e r i t  3 and that $8 

%ha% Cine a n w t  may ~ a i s e  a question abou* gea,ne~ality and 

a&optine; M or  ~triking i t  out. an ta the looaL praet;ieea, an@ 
a d d  .gou ~0~2.43 &ill have one left .  

A 

"in aBBL%ion Lo %b@ inebhods of rarv las  abovbl tret forth,  my 

if mails, U ~ O P ~  B. d ~ f ~ f i ~ ~ = & ~  kub j ~ t  to thn j ~ i s c % i c t ; S m  of 

$I+& o o w t ,  in arcoora61rmao ~ i ' c h  %ho Xw;:, e r l  the B t s k a ,  in whScR 





aourert you car1 leave it; $0 the dissrertZon of  the judge. 

XP* E ~ ~ t ~ ~ ~ ~ L & I  %wuoouXa Wva oae gre& dlffictulty 

v i @ o  3.n the i-r&e~aill ~ o u ~ t L  ought, to, be gemidtcsd mpkne~cs 

wi%'h%a tn nmldaua uf 100 m%las~a f ro= the glace whc4~e that @a&& 
& 

$a b~augllP;, &uP: s&& their  attcsaeys a n ~ ~  be In. sther Statetr. 
fi  

Mpils. f)~&%pr. %%is is a brosta &&neral guestion# but 

1% w f l l  ~ P f a o t  ax1 we Ba hatper Do you nktnt;icrlpate tho& wbn 

$he ~ U g e  are aBogCea& by the Uafltad State8 8uprsem~ Cotll.k, 
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Bean GlW&r I3uL the cases that a re spbt~lally euChor- 

%red in p a ~ t l a u l a r  suiter ueuaiLlg suits involving tba, 

PFof, 8un&e~land. Hhy not ahangs that an6 say 'in 
I ' 

%h4 9k&k43? 

%. Leman. And also  i t  g ~ o v i d e ~  f o r  la plaere iB 

whRbiah swans m t  be se~ved,  and undsr this tha suannow 

suet be, rservea fn the clflertriot % b r a  be resldsg, Sa that 

suggesting B retCheae~ araa3.l ohmage, 3s the art;~%u&s, that i s ,  

that  i t  doe@ nab need to be ssrved in the, same dia t r lc t .  

f r a L  ~URB@F&&~&~ YQS* I c>r;;;;""-' 

am3 bas an of'fioer in 'New York Of%y$ an4 he ilws b 27ew 

York Clby rmos'k of' %.he k&?ia, md h6ne fi@qu@akIy fQ@ 
> -.--- *=-Y 

%be ~ c 4 ~ k e n 8 ~  l lvels m & v @ $ a r ~  ~n$p@y=i  U s  trurne in 

Bbbtm‘y, :!a t33e Raaeth~px~ ?aDiatpfat o f  El@@ Yapkg aad you 





af L~xzisl~akb, wb@re, there 3s no ather d e f m d ~ t r  

jApr kAltcheZlr Beg be fls not touohing v~~RI,u@$ fre %B 

touehlng serviae. 

Hr. Donworth. @@ISc 5 cfb not thkzkk that  281 a@, be- 

vlfrdn.~~ may Bet fixed by the resrfarrn~cs o f  the plainxltiif" a&2L h@ 

m y  grze3 t& @efsn&tbnt in Ne@ TOP&) snd we make L k i s  ca. gem- 

Prof. $m&@j?larad, 1Che rse$&moe of tho dafsnii~~nti 

nnxgt be the B L s t ~ i a f :  where the arfenaant ~e~siaere, 

gRF. Cherry* %!hat i s  trme, 3% had got  Co be the 62s- 

tbt; 81atri0t, ban you a-osa h a  2m inother ~ ( i s t r i o t r r ?  

%pFdr, Dobiairr 'Ybtsns, you ssln amass fib Aa ather d.iar 

.2 l~ lc ta  in the a w e  State, but not ou&eri&es the3 Stat@. 

but %+hat wou26 ra ine  such a $wore W h a t  i k  muld no% be mtih 

#F. D o ~ ~ P L ~ A ~  AS i t  now era9e%~, tha plaint;iff ~ e ~ 3  . 

not, sue w m a n  wEm 18 ol~%~iCktde tkgepla5n&i5frs a m  rlisdrfa%, 

in the dler tr i r rb of the  pla&%3*ff, 'Creaauss o f  bhde aisgZ@ 





Is that not: wha% pre rmt t o  psovid@9 Can we s o t  agree oa 

~ D B ~ B  Cjla~ltr Perhaprs T did not, get* 3;t;r r h ~  

be s@;kv@& %n tkbd d % ~ t ~ t ~ t  Sn wh8eh &efesBaa$ r@&Lde&? 

Rscln Clark, That $8 the pre~bn* fawg czlu-1 tkusn yo%% 

ean mak~ 5.t: c lerp~ t bat %are &re nbt c b a g b g  the vrenus ~taCuiie. 

QP %f rou %hi& t l ~ s O  i s  sa t  snoagh to &a, you ow I&& arrathtsr 

pWlrase, "thea &iis%riet; an wUch the &erfend+x& reraZtI@@, an& whea 

the defsnbsnk 3a @ubJatnt tc~ hhe jw?isdiat?ton OP ;l;h~ OQUPG~' 

Iiteamz Clark* WXq$nol;l We, are not.ehng5ngtha v e m  

a37 raquireae~L as tu nervsloe i d  that ft must bs irs fb dirr- 

am& If you @an 8arvep B B ~ & @ P @  in tba ,lar%&t~~ the, sa&s- 

Deasr CX&rk ( Intzcgrpos ) X -bh28%k * b h w t  t h l a  ila @a- 



the Stake* Xt; does exCsnd %he gree;ent stsltut;r, a ZitGle. 

his oflfioe is3 asd I m a k e  the motZon vh3Aki Judge 0Ueg sug- 

gests, that a&Bhou% affeetfnej venue at; w3.1, servfoe ma;p 

&ha% does ahange the krtatu'kei 

Mp, 02gey. Is tha t  not: 'he Mea the* the Chairman 

sxp~e~rseCi Pew womenka ago? 

MF. H%tohrll. 'Pkak ie %h&t IC int@~,nded to exprpretils, 

ba pami* ~eroioe anywhere, %a t b ~  district, peool2de8 you dire 

a043 >wing oftih tb@ ru le  rcsgardiw arheae C& t!&$badm-& 

m a L  be $sm4* I said in %fie d % s t ~ l b t ~  f mhnt 111 %ha 

Statec i t  seam t o  xne that Delan CZe,rkfe aug@;css%ion th& he 

ber lallcs'iped to be rris~v64 An the dasCridt o f  the defmdant ra 

~ e i d ~ a o a  p e a  toe imt tsso&u@o 933 tags@ Of dSmtsre3it~r of 

oitiaemh%p, yo% @an bring the sa$&- oitheter dn the r esiden~e 

and yaa may @ e w e  *he e m a s s  in  the &fatria$ o f  the de%ndr 
1 1 

i 
i 

mP;% rssldenae, y ~ ~ l  ~ovZBL Peqsire him ta rtsspoW 5n aa~'brker 



g$b%~%a$ $& %bs Bkats ;  

r -- 

rn* aee$trlc~a Ira G.%+ m e  ~x;s,bedet~ wt:irth &a 



kle p e a i i j . ~ g ~ w t b n f $  a s ,  f.n Brooklgm--but h@ ,goes over t o  NGW 

City--thu Soutl-LGZ-X~ D i s t a ~ i c %  o f  E;evs York  every m~rning, 

ard@r t o  get 3 

f;s c a;) 2- e t c s-21 pve 3 "tam12on8 an l?t%~~ b~kbsa*c.  r~or fie 2 G f QURQ $.a 

Btata, althoug?) 5,-t $a across the P%V@P* 

nobier You do noi; mean t o  Xl:in:it t h a t  t o  people 

tl&@re s f l l  be any qaeskioxk a'u&u-k kl28i; 2.n Gongx*csa, bor,ause 

1 ~.m r l n t i s f  Led nlya(92f aboui; it--b112: I defer t o  th@ po l l t i c aZ  

sxoeriance of 1x3. RlitcholP sad XF* i:riokorsham, 1: sul glad 

t o  say t h C  :i: & ~ v s  L~acl very l i t t l e  t o  do 't-"~:3,tl.l i ~ o l i t l t c s ,  bat 
do $a 
1 t i ~ ink  tliera is any abjeetfon at a l l  t o  v i t  18 a ~ P O C ~ S B  A 

we wb.Pli f - , w r ~  to sag fraupers@&ed i n  prtlctics," 



and net v@rz:-& 

Dean Czislt~k, Yes* 

Mr, Olxley. 2Jow, we have M SmpezCmt t o  do. 3Ck 

i s  Upertan2; t o  prrt it 80 that 118 sinaL1 kaaw wber;e be %st ew8, 

-%O and %ha% he skou.ou18 net h&vs Co fioxtti o f  his horn@ 3tatls.t;o 3e- 

XPI thepe ~nythf.ng: in E31f a IS, Mr , Pl.n~k'2 ' 

F im% on@ &&ti aat the dkt@~na.t;iv@ PU%&? 

Mr. K%tahell. Tf@ Pave not. go are $vs* kall?l.ng ~ n d  

m~klr,g ~sug~sseiona r 

?JP* Uoble. YOU ean jv-8% laavo akeoluta zull fomalty an6 

nothing else, OP g~avitdra tk~t p r r  QBTI S q l l ~ w  % h ~  pracftioe 3n 

the Btrxte pule, or rtdopC thnr rule, I%~E~PB here. Now, X thlnlr, 

Haj. ~o3n?l~n% et~gge~tflan i s  tk%; he d~ca~r ~ 3 %  ~mt? $0 puYE int;c 
* 

the mtltss anfihlng eo that ws w22X adopt 81 Skate graoCfoe 

w253 violate mq*~ PZZ~B; but 1% follow ow? mLe 1% i s  



I!&. M/lit a b l l .  . W ~ l . 1 ,  will yau make, a mat ion? 

W. Dobte. A l l  right, f s i 2 1  lnake one* 

Mrr C h e ~ ~ y .  E bunwro&&@rin;? sbaul; the aChecs~ &free%? 

f 9 ~ .  O1aay. Do I udorstm& % h t  if se Lay the 

mle ars t o  srrv9ae, er  cf 8e~v lae ,  a& p~uvl&&t a~1 t(~i 

aZtem4j3,tiv@ that; aervise, may ba mdar in thrs mtamer gr~viCL~& 

by Stab@ Ilaai- 

Xpdrl Dab%& (Xn8e~p~gosl~). That i s  it. 

We lilQrgw, 2 h k  53a it;--tbe fl~stoilPi~matlvcs o f  Dem 

~Zal.Zr% &afcrf4 

Mr. Q b ~ g r  XL atsema .L;o ~rnb that f e  qullttl rilgkk. 

? z $ ~ 4  I& DZd one @lee &st th@ Idea fwln sub- 

pa~gg~blpb. 25 that a aorpxmtt $ern m1$11% be3 sue% La ar Pltate4 In 

wrhzch it; .was: not B Q Q A ~  B U ~ ~ ~ B B E S ~  by E ~ B P T T ~ I ~ ~  the 

If khera i a  suah a eaa.i;en$ian* I thiizk i t  BI~~uLCP. 

bo ~eeasitrs groetsearflP 

NIPc I;~rn&an. Ye@, mwglw agent o~ off'loer. 

2 % ~ ~  Xo~gen. Well, i f  yo~a 100k a$ the h.@adl$ryg o f  thss, 

x U e ,  %hi% %a dealing @nLg w i t h  %SIW@F o f  B ~ F V P C ~  %a& not 

j w r D l g & f  sbfsm 

P4Pr L e m m +  S do not i;h2nb: kh@ ~ant&ntPon ~~~ou%d bbp, 



@ent;@s.ns@, rsutcse~Olon 25, aQ t b  Gap OS t b  page, we puti 

%R %the woytlrs, 9tMeh i e  subfeet $0 auX% as suahR--tthcve L a ,  

Bbx*. D~s&@r How &@Be t h %  leave rtemlas an a ~M.$ZWP*. 

@h%pLg, whisrc ca g&~@e~rs2 lSp  camat bar arwil in t&=% nams, 

duld W ~ ~ T B  ord&m~tlg s e ~ t r i c e  aust Be xaada? 

ma@ar.%;a$n+ 3: G&e P$ %ha% wh@re, by locaX law, aazqvias 

W. Db&ge. %%xy sh~saltl not a& .pzravide %hat a parB~tr- 

ship be, suet3 Lla? thpt fim nsme ira the F~~darsrl  ctowtr, 

~luaaging the 'b&w OP 14e8~&eh~~@tts ma obhor State~rr9 



au@ an a i a e o ~ p o ~ a % s d  rabar organitaatio~$ aad there arts B 

zlae ex%enB the JurirarPloCf on thg, ~ o u ~ b  over 81% tZle drrd%-. 

6bv~ax~ghXy 8erelogarG cher~s. 

Brr EEIifehefS. I%o%, i P  that, ides 5% fa3.lowaA, l: think 

it; rrhauXd. some up in ~e121i~~tfion ~:i%k RuXe 259 OR the ~ 1 ~ g 8 t l 0 ~ 1  

De&g@. W e X l ,  we aan take thu'r; up tlllrder %h@.later 

I)san CLa3.k. Ye$, T think %?-a% La 2% @@ma@* 





wop& 9 m t h ~ d , ~ ~  It ~ B c m  t o  me b a t t e r  k a  use some o t h . 8 ~  

~ ~ p r e ~ ~ i w f i ~  

t h a t  the alternative method of seroiga be aaeineilt;o aotions 

g~pjihm, No# t h e  mfithods umd in actions at la* 

+bet the-pc some StuZ;@gj 6hnf; mafitf a c i i f f@~eno@ between a@- 

t inns  a t  law and s:xl tu in  equ i t y .  

- - 
i:!r. Dobie. I:'@ are f o :  lowing the l a w  practise, undsr 

a mot2 on f o r  a ruZo that  i t  vrould bct b a t t e r  f;n have f-b appear 

c~nstpuod- to supsrscds oa? alter t b a  action of Cong~ess gov@~* 

ing venue and the p l n r c  OF B B F V ~ C B  o f  defendants." I am 

gat %sf ied  with that  l a s t  part .  

KP. Do'sls. Do, no t  ' h.e la8 t r  s t o p  w P t h  "v@~u@~" 

llpr ];litcheXZ. Do you wont t o  vote on that, o r  j?ls% 

make ft as a suggast%on t o  %ha R @ J G F ~ Q P *  

Deua. Clark+ E take i 8  that kha2; mould be *u f f%~i@nth  



1 . You a m  hand i t  Ca tbs, Xaporter, lcf&j+ 

5% xman* 

N a j *  ToXEtmr 

. Dean Clerk. I jus t  uvan% t o  clear up @one3 poin%s in 

gubdivision 2 3 ~ -  qaestloa8 rs to an adult  pereon, eta. .r have 

31.13% quotad the g q a i t ; ~  provision, Do you p r s f s ~  express- 

Lon there, Had@quata aga and disaret%onPu ph'l?.a% i~ khe fix%@ 

1,fy o m  idea is %ha%, w i t h  a l l  the provisiloncr as t o  

S t a t e  practicrj md service, we do not n ~ e d  a separa%s p ~ o -  

we do no% need me inSanB pravss ion. 

'Those R P ~ I  tho t w o  q~xestions on that., 

~ltahelli Y ~ U F  first q~estfon is* Xqui.l;g Rule 

13 uatas tl?B s w  phrase that you de, %iduZt person who i s  a 

m mber of arp reelden% in the f~unl%yd? Bad we bsl;t;er not fox- 
\ 

low the Equi'tg rule? 

Dean C l n r k d  Yes, that i n  ~~t I a;n doiw. 

?Jr, Dobfs. AFB you tlalk9ng about; an inaane person or 

S do not think it is quite neces* 

be Nio~$m~ M r a y  I ask 2 f  thelre i u  any defAnition ~f 

((adult perrsonl', boaauee f Ghlnk f lsuitnbL~ age and dlscretionH 



~ T P *  Do'bSeh X thk& u&dulLn vouhdC m e a n &  a minor, 

1 7: a I 610 z ~ o t  Xmoq* T h a t  would ra  ise the 

c~uerstion whathsr is 20 yaars and 6 mantha b l d  or 21 yeam. 

3 1 ~ ~  Cherry* EQ OD@ knows in T$imesoi;a at w h a t  aQ;B a 

pepsam is an adul%, 

Elr. Lemann. "SraltabPe discretlanrR lE&&t &o@a that 

~ @ & k X ?  80mo persons do n ~ f ;  ~ R V S  s31~ffi0L8x;."i;dL~cret2on at 

~dvnnced age. (Laugl-x:ft er, ) I 

MP* DobfLe* I T ~ F J  abor1-k 18 years o l d t  o r  some%hinz 1X$ge 

Mr, Lamamr We syeoify tho ags--.16 sr sonathlng l ike  

Deun Clg~k .  Judge T b e h o r  111 E~u'ew'Yo~k: saye the  ~ u l o  
- .  

ha# b ~ n n  9n ef fec t  f o r  1QO years, an&. no qu?lostion has arilaen 

says th l s  sxpr~ssfon haa bren i n  e f f e c t  s3.nce l B 4 2 ~ l l . m ~ m t 1 0 ~  0% 

a r  resident In ths, familyefl 

L?P, l~ljlargan~ IAaybe they born  i ~ t i a t  i t  moans, than. 

(Zaughtisr. ) 

Wr.  it oha%X* ' Evlr;.entlg i.t means s orne oePsol o f  rnatx~~* 

%&~JTI not nacesscnrlly one wl?o has re~lched h2s uuzjor;l'cy+ 
'I 4 

hip, Iil6lpg&nr I alvz&ya used t a  think o f  a Saandlnavian 

~lsmant g9rl who w a ~ l  not of#%ui2;abls d l ~ ~ ~ s t 5 0 n ~ l ~  ~altha)u~$ 



of "suf table age ," (Laughter. ) We a nurnbar of oases 

where they elt-her t h r e w  the paper in the waste-basket OF Ghres 

1Ct in t he  f I ra ,  md we got  a &efdcult judgna~nt againat them, 

He??, Uobis. There i s  somepthlng La what Profr Cherry 

auggssts. In Vi~gSnia, f op  %asdmoel if o. pesson 3.2 18 years 

aZd he e m  wdka a V E L ~ % &  %~lL%l* 
wi-e;kz %1mt 

P ~ o f  Sunde~Jara&r I th9xkk. t h a ~ / ~ a n ~ u a ~  B~uiZ;ab20 ag? 

and discretionJ8, you woula never g e t  into Grouble, beaause 

nobldy would ever have sarvIba made upon a person wbo oould 

hapdly be ehom 8 n ~ o  have auikablss agB and dlsoret2on. I do not 

thfnl: P;he~e 3.8 any queat?.onr if' you have a defiaite age, &t 

Dean Clark, 5 have been tald t o  pee the w o ~ d a  "apgar- 

@ni;lg of sultabls age and di~creelon.~ Zn New Jersey thsre 

$8 a rule-have you got the  New Jersey rmles, I&. Wiakersham? 

NLPc W11ckarsham. No) T ma jz lq t  looking at tha language 

of the Haw Yo%k mX@d-- 

We LS ( Inksrpas ing) r have Che l&nguagrs of the 

Equi'cg rule, and we hnve &m a l t e ~ n a t i v e  msLhod o f  u s 3 . q  the 

Seate pract;ia@. Xa it neoeseary fop us t o  s t o p  ve.py 10% 

on thier? I make st mation that we go on anrZ leave it as 2t i s  

NIL?. NlfLchaL1, You make a motilon Lhat we, oanP%m %he 

atcioption of the Eguiky rule? 

I&. ZlofGine I ~ctoowz& the rrao-blbn* 

( A  vote m8 th@~&up~n %&ken, and 
motlan wsrs ~n~nZ1Z10~aXy ~ a o p t s d . )  



Doan Clark. Nawr, a h %  about the prrovl~lon as to in- 

fancy? Is it newsaa ry l  

I think it 3,235 bccause o%hs%*wirra you 

oould serve a summons on a baby two y e a ~ s  old. 

Dobie. I th ink i t  is$ because some a f  the State8 

ktrPe vepy ~aal..nfcal about that* 1 had a oaae about; sel l ing the 

sstats of an insane persong an8 the insane parson would get 

ou% of it #3O**nnd I spent $408 worth of time on it. In o w  

S t a t e  thare i s  a vei-y rigid requirementl and se'lling real es- 

t a t e  of an fnfank In Vi~gZnia i~ even more hideous, and T am 

inel inad t o  think that  1s a good thing t o  put in. 

I&* LI.E.Zftah~Z1. IS it not t r u e  that if you do not put 

i t  in, i t  mea na that you acin leave it with any person, which 

would autlmrixe on its face servieo on a baby? 

Dean Cla~'k* Y~sp but it amotmt~~ t o  that  anyway, Sup- 

poare service i s  mads on an, lneane person, and there f e  nokhfng 

t o  show that he is inplana~ i s  the  servrice rea l ly  invalid? If 

he PppeaPn to contest t h e  service, he know8 that he has go% a 

su9%@ and you can lwve a guaraitan a~ppo2nt;sd. IYhenever the airse 

1s going t o  arise,  t k i s  w : l . l l  take, aare of it, and whnrhenetrer tke 

6 a a ~  is not sho7:a-q thii w'll not take sap@ o f  i t 3 thehare i s  no* 

any way t o  take oars of i t ; ,  beaauee the g%aln%iff h u w 8  %he 

facts, and i f  hs does not rapgear he ie not disclosing them. 

B E *  MSt~hellr Do YOU not think it i s  neccssapy to 



Dean Cla~k. I do not th inl~ i t  is neceasaryr 

Xr. J;oPtin. In order to brfng the ma&ter t o  a he&&, 

( A  v o t e  was taken tznd the mo'c2on wqs 
unanimouelg adopked. ) 

Dean C l a ~ l c .  1 might ask FdIaaaj,, T o w n  tlafs queationt 

Do you want t o  br-tng up your sup;ga;sstion af serv lae  by rsgia- 

Lsred mail? 

MP, Toaman, PIs19, S suppdse I ought to, because it i s  

raelle by some of the aomi t tese ,  and tlr,at was p~oba'ulg my 

speolal function, 'co a l l  a-ttention t o  those ~cugg@sdione. A 

eruggestlon has been m:lde, coming from IYyomlng o r  Idraho, that 

thore m.ight also bg, authorized ctervice o f  procoss by regis tar&& 

m & l . l r  NOW# o f  ~ O U P B ~ ,  that oan bu worked ou%, so tPlaG you 

Aaar 
attempt t u  get  pepsonax sorvica,  an6 if you g e t  It, you can 

A 
acsnd your Etumrnons by ssgisterecl m&l.l, T l t r e  was a lettek, Z 

think, f%om Hew IJaxico-- 
( Snt eppoa %a) , 

Dean ~larkk Nississippi, was it not? 

I7Wsr* Tolman. Ywr, MIasiaeZppi, and. also from the Fax? 
- 

Vest, in which tihey aay *here a r e  a very la~lge  nmbcs~ of Be- 

fesn&aantel and .ithe die3-tancos are ~ r e s l ~ t ,  and th@ cos t  of sepwice 

3,s enornous, rtnd t?:nt it ~ o u L d  be, c;relZ t a  author%,@ seroiae by 

3 a ~ i ~ t o r o C t  mail. 



Zr. Tolam. Raws it B B ~ B  t o  me that lf T could nslke 

n au&pst;ibn that, gsr$srps, would t a k e  oognizancsl o f  all the 

subject, there mfg15.t; be an alternatfve, pro.visfon that the Dls- 

t r l a t  cawti  m i g h t  make u rule can~etrning the cl~autnatanoegVq- 

4or vPhicXl an alter~6ltivt3 method a$? sssviae bg r@gZ?;ls~ered m a i l  

night be made; 

Edp, M%t~h~l%r Make order pemit t inp~ LO, do you mew? 

In origimwl prooeser Et i s  t o o  unos~tal~* Hail gaea astray* 

$ 8 ~ ~  MitcheT1, Th@ m a a i l  man bring8 the mail atit% takes sr 
I 

rtlctslgt, end any bellboy oan algn the ~ e q e i p t *  

Ppaf. S ~ d o ~ l a n d ~  X think: the Porrt; O f f  toe Delp.~*rtmdnt has 

ra pule lpy whlcb you aan d l r e o t  be29vsl~y t o  the acidrclae@e only. 

- &1pEils. Doblec But in apa+&a$~tant &BUD@@ grid pZaa~s of that 

kfna thay do net do ZG at! a l l .  And S have an ieaa tha6 Judge 

~ a z . k t s ~ '  wnB Judge Ghesastnutt and a number of %hem a re againat 

bhl@, They shly or2ginwl service o f  s t m ~ ~ e  must be by the 

marsherk, sad J am ZnoXineif ta thLnk Ghat i t  isrou&d bbe dange~oua, 
. I 

t o  exGsnd tt'c, any Pwthalr, . 

L s m k  Tkam 2s' olily o n c d i f  f %culty &out i t i 
/ 

Tf there 3.a ang qua~tion a&% wbethm %he requirement; of pep; 



lJFiir, Olney. In chose S%ai;sr~, piuch a8 New I $ @ ~ f c 0 ~  Utah 

and Iqevade, they alps very apt t o  have Zoca3 ~t;atutcs tkat pro- 

vide Par thaL particular coat sncy, by r e a ~ o n  of their ob- 

jeacrtion k b  %ha% wd th&.t bePw so,  in overg caee whereve~ 

that ex%sts, they a@.%% :nseFve 9n tho manner provided by the Skate 

Taw* I d.oubt tbs nooe8sity here of m y  ~ P O V ~ ~ ~ O D ~  

~css*n Z am not suTe ebout tha ~a tSonaZ th2ng to 

Bo abouO thfsr But there, 28 a goad deal t o  be naZd in Ewvn~ 

o f  Zk; 

?driIr, Qlneg, I think t h a t  Ss truap but we axss, going t o  

have so much d i f f i o u l t y ,  and alp@ going Lo pPoposa go may 

novel %hinge, eo that 1 thlnk we isan Zenve. thr+t: out;, leave 

Dean Cla~kr 1 thank t h n r e ,  2s a good. deal in what you 

SaTr 

MP* ?~%t~he21~ NOW, ave are BOV+XI eo Rule 1.4. 

Dean Clark. Rule 3.4 w i l l  have t o  ba rs~fllt%sa, and 

I f  i s  goiag Bo be greatly ckmnged, becraurje o f  that ctiffo~ences 

T ~ I P ~  Mitc*hs l l r  Suppose we pas8 9% than? 



. i a  view af ahat has been don# itn the prevf oucr sclo%lon, in re- 

gwa t o  the aommenaement of an acQfaa. 

Dean Dki~k* w k  is ~Q%XI% bMpr Dlnety Ev@Py- 

thing will slppelar in XU%& LO$ but; %f' ws iie@i&@ tlat 1% needa 

Co be arcrparats, 8uXe 14 w i Z l  be quiba different from w h G  it 

is now. Thirj feakurg haer t o  be q\z i te  ahaagm!%. 

In R&L@ 16, 1 am not sure. Re h b a v f 3  dlsrcus@ed it. Ie 

the asxac* 8a7, OF &%I@ haw? Do YOU mean the sxaa& day? P 

*hi& that J,a 811'; that ahould be roquirc8. I think the ward 

*tlmen ethould be "&aycH 

Dam ~Sapk .  RelX, vra, thought; the how ahould go 1~1. 

But mybe you arat'r*igh% about thatq maybis "dayw fa&ould gs b. 

In oasee involving Ghs gusetian o f  liens, it, mfg$it; be a p o r t -  

Ny., D ~ b l a ) ~  T thlnk so, and 2n-a That  

old ruLs about the %law rsoogn9aiag no gai*+& of a &@y has gone 

t a  pieass. Jt mi@% also mem the k ~ w .  

NP* MiZ;abelPI Zt &Lao nLght aria@ fn ooruleo&lon with 

hour sf the day? If f(; 'beacmes msrtepia2, c c u r t  may in* 

quire fnko Zb 8 but I d~ not think--we proposl sr %a empower the 





%ha*. I l;hink it 18 &he @ustorn Co shorn the glacret OS service 

w i t h  son& degree o f  pa~hie~la~ityr X n  our Skate v(s usually 

ame the caoan%y. Bu% Chis i e  to show %%%at Ese eerved %f@r You 

wasbnt to show, of tsower~r~ bhat it; was served vtflt;h%n Bhe, loaa-kion 

w b r t f  the law pemn3trr s e ~ ~ l a e ~  AnB I hkloa suggw%@dc o@v@r 

%ha%, tu inubuslen after &he taroras "1@b P o ~ & b  in f spea l f io  

mamer bhe exaat clay o f  s e r v i ~ ~ , ~  tbtbse wo~db-~ubfdf~ib CO 

"a &@sfgnation o f  the @i.t;'y 02 c~u%r anat& Beate wbrGin bhe 

B B T V ~ G B  wag nader" E t h i n &  .t;Imro should ba aoms Ldsa sf 

where 1% was. O f  aawse i f  it; i s  h2s gZaoe sf abode that 

migh9; be more de f l n f t e ;  but f f  it: is ssrvea on the garson 

himself, i t seems to me thai; tho rekurn sliould ahow at Lea80 

thc c i t y  or county ?nd the irlta$e u;hsra nervfce 5ns mBe*  

sLctkepsham+ Would not kho ward "placen cover A t ?  

Mr. Wiakereberm. Vf~225d not that cover %hat--nplaoe 

T t  dtepeads on whaC you maiin by trerviae, 

Ththie langu&ge &k% ba a2aarer. 

~ W B  ~lark* Well, Zt mSgh% be a i t y ,  t o m  or tom- 





it&. &emam. I 40 not t h i n k  t ha% ils asoessa %?ye 

turn of  servZce fs f  and as 14x14~ as the, EguiCp male doss no* 

spealfy what$ the, reb;urn oalZe for, 2t iscsre~~ t o  mca bhetC a vePy I 

gonopal rata\.t;armen% arr t a %he gianner i~ aufficlsnt, 

Dobier The Zewy@a~, wrs m a t ~ a t  pnooeetl laervars. 

Mr. N i t ~ k ~ e 3 5 2 ~  1 B U ~ ~ ~ B L  the uae o f  tbs wo~d. "%ai@ 

I 

NF* Olncag. %ate"& betes~. %bxmer, placle and 1 

(A  vo%e m s  taken, an6 the m o t i o ~ ~  
I 

I 

was unc4nlmoua 3.y aBop@@&. ) 
I 
I 

Denn Clalhf. \1%t, it* you wan% t a  do with sub-&ag9 1 

rertura, the  c,nu;libn~+ of clayso and fwther and ather smoxlscaa, 

~ n 4  au on. X t  BB~QBB t~ me that those are approg~iate P;o t;he 

01d. hsxietirig praat;%oe, an6 x~o t  t;o the ene provia&& fn thee@ 

ru2est wbepe, aerviaca may bs m~d@ by any tZl~iXIE&l?@~t@d person* 



X ao net qu.luits, ssst the nesd of  a ~ e t u ~ n  by 8uoh gersan, T h a t  

i s  app? aprlata t~ theoff %csS&L tigmOkas ~ P Q ~ Z  af  servI@@, 110% 

a return. Ie it; a@% aaffiafsa& ffor thls lim%te& pw?gosel Ed 

in, aalng rroaedh%w f QP t he attorneg for thegXaln(;Vf & and 

Paason for  the Bwthqr ax&& a0hw summons* Bnd 1% %er appro& 

prislte $O the idea u f  $ hs vmlt or sunmnoaa, and clb stirs -w2t. 

Prof, 9unB~~n?ZsrllJBir I trh2nI-c that 28 inoonsSs%~nt wZth 

Mpr C h e ~ ~ s i  Pea, 2% is incaanaistsmtalth $hat4 

lurpr Wi@ksrsb&m, unless flu XfLmfP, thLa t o  the 

MP* ~htsoqp-, -8, thab %a w h a t  I hrad 29 m5sB-a re- 

$w?n by the marerbl &ad p ~ o a f  by %he otlheher gea?son$ an8 1x39 

xrul~ BIB be +biad OP r e t m  I woula rsuppese weuld b@ wile& J,M@P- 

your. ~ g t u y n  f 6 ~  sew p~tarkiazllar &@Pendant agaiwitb wha - 

you ore aak- r&r an bt.rj.tloetSen, ~ . n e  ae y ~ u  sas%umz &S, even 



you seme thmla2; and you make ou2: a .return in TOW offiae awd 

Dry to scrvs the oDk*a~ dctfmdmhsr 

&o servlae o f  aummonts against a defend~zxb wairtsl when you rare 

aekiry; f o r  ro l i e f  t ant: the e r yan are asrv%w on all. mwtlt, 

of d a f  endmLa d, 

&be l ) ~ f i ~ e ~ t b r  It not the a t ~ ~ l m  in f r i j ~ ; ~ @ ? p  w hero 

swmronw 3 . a t e ~  an, 

IbW, Wiaksrsham* xour armone is issued out o f  the ~ o w t  

&;tn8 sarvetl on %he & e f @ ~ B ~ m t ?  

HF, Doxd,w~~th. B@. 

Tti~kereham, You are etgtdcaklag of the ~ ~ 4 e r k i  eiewhl 

Bnr* Dunwa~Ch. No, the StaQcl p~aret%ata(, ig Warhia@Qttr 

MP+ WEcke~skmm, Weal, it; i s  sdt~vsd by tibe m~&har%~ 

XFr ~ i t a h d & r ~  Zn ~banelsota go% &a not h v &  bf;o m&k& UI&% . 

8 ~ 0 ' b h ~ ~  dlXkBR%On@ w 

@P, ym$ks;srriaU* t MP, Wawar$h i s  ta;tkfgg abauti gas 

$h&t the smons  &a ilaarue& by the eowk raM dl6rvad by 

m,rsha2, apd o i  crclurse, the a y l ~ 4 b Z  mkm bl& rst~t~n* 

Fdr* Chc)rm+ I% 6 ~ m f $ X & & e 3  -%= *a.-t&& one made out 
: $j.. ' - . - *  

." , , 
3 ' % , * .  3 -  .%. - %*..%> 

:I + r. 



by .%ha lawyer, and X Br, not raes %he reagua for anoth~r re* 

turn* 
O-WL 

Byr I)onwortb, WefgZ1, i t  2s clone unaer Stater Law1 
f i  

As I 861idp if YOU wan* CO $a% ~ p e o i i a l  rsllief against Borne ds- 

fendan6 jjyo sr rertwn a&ninsat bb~ee daf endants, wd then 

atr ~ I J ' E I L ~ T  O O ~ V B ~ ~ B W ~  YOU p t  out w MBW @-@a81 in YOUP ~ f f l ~ ~  

and I B ~ &  5% %O @b &@ftS~Ea&%%t~* 

Ch&rryc We 880 not 86% oue axlo'khw? aummontr. You 

pendent an the faat tha t  the summone i e  iseued by the o o u ~ t ,  

The I w v g g ~  does the vbale thlnegg he iseucaa a @u@~@stslQn of 

O l ~ e y r  

of the court? 

Ts not yom amon8 ~ P J U @ &  I X ~ I B F  the, @eal 

It should be 8one. Pow whole point ~oglear $0 thia--whether 

tk@ papep %hat cowtitrr-tete the s-ens aes4rs t;o be re2;3~~1,eth 

That i s  yow whoa@ ari~ioiam-*the requlr@man% o f  the, return 

of the pager t o  %he lawgar u&o sfgn~d* 

CherPy.. Ud&rss  %ti %a rfp;nea by the marahl-I do 



no$ sets wby you s&naoO make a number eP 1?6~~3?~hl  8s t~ the one 

p&paFe 

s f  the wort% B~etwafl.H X suggs)ate gou aodLd uee saPfidatrit erf 

B ~ P V ~ O B  I" 

BP* ChbPq* g p ~ f i ~ f  ~f BBIFVIOB~F~ pfo~f m u l d b ~  by the 

mrsM3t, whera he rsrawma %%a 

Dam Clark. %@XX, gsu do net wcmG $o have any etmmanrs 

go baok Wctl fo~trb. T h a t  i s  %h@ .einLhtae, Z t&ixe~* il;& 

%I?+ O ~ P L ? ~ .  Weal, i f  It $8 soroe& by @hs marshal, 5 

n ~ e  w q  ~,e@a $ 0 ~  it; + 

Hp, MiboheZ1. WsrLZ, l e t  ue sere if X am cleap i t r  

Now, tm4er thZe nra(r t  gee ti; would gemnit; m teunnnarus to be lasueil 

Ohere arlr s aroetral Cl~ianBanCs and you bvr)  ssrvieie on aara or two 

of kMm. Now, if you have, ir s u l ~  -tWnt rcsguireol the e m o n a ,  6P 

arffldravit OF proof e f  S@PV%C~@, t a  bo P i l e d  w i t l t l n  7 dtqs in 

tihe clerkis of f l a%,  and. then you f h d  -Lha% you clan rer'tre bntp 

of the o % ~ @ F  didPslndantrs in 10 d~ig's, aBd tha a rsWl or acmebody 

.araxrts to make servloe on kh@ d@Ian6im%, he b s  t~ fiaxd o f  

Ghs wiginal docwneni;, t;o t3alire i.t: along and mk:e ee~triles* He 

ca2usblgs oarries t& o r i g h ~ l ,  w Z t b  hUib 
Nlrc C h e r r y .  Doe@ h61 have to 610 sot 
882. Mi%@h@Zlr Unde~ the 9%a-be hw~, ha has t o  exhibit 

&I Chem* NO# he juek givere him a oogy* 
1 



quernae? Wlthauf~ -king erlsy ~azgmextt s e a m ,  yea regu2~e 

a spec&f$dd pla@es where rrummcrn~ has k b  be b=~Lndioa%at~&~ Now, pas&- 

Ink that,. I %hi& %he Patw Line8 bere Berva no pmps~rs cat 

&la r 

tfThe ~r ig f i~a? .  swmxene, togethar with lsuch pet- sn- 

&opsa& upbn $,& or :!Ctaobed it, a h a l l  be Fcsturnad t@ tks c o u ~ t  

&a promghXy aae pass%bls, ma sot l a e r ~  7 day8 after %he, 

~OSVIQQ 

X0lnlnk thoner worde shauld bo XePt out, azld leave i$ tie 

.tihe ola ~qui lbs  rule.  

rlghk tt) aay Chat i% shoal8 aolge barrk Q% 'the rm8 t h e  the coa- 

pLafnt i s  fSleBP If' g m  fix& %he 0oapEaZnC an8 ray t&&% i~;skauZd 

be den@ in $0 & q s ,  Che &r@twn shauad Be l a  thenc 



t 
W, Mitchsfl. Under TOW rules $hat; you arc) p~~ak8&g  

here, you are go- te require the s m s m  or p r o ~ f  a f  ~ a ~ v i c ~  

f %Sad, u a B i 3 .  sbm aaeion by %he g o w t  would be ~ ~ c s ~ & k ~ ~ d r  &d 

un&r s w  practiorr fn o w  SCabe, and svepy ot;hes B%4%63 tbaQ I 

know aBo#O, &&ff Jrltoul'bg i s  %Plat when ym go and P i l e  Onp@rs 
T 

A n a iranrsuSD you have, to 

Por coetag and the adv&age $a, that, a P b e ~  h4avIw p~oof $$Xed, 

&emota in %be dotie 8 % a t c ~ ~ ~  rhms the e 
\ 

h~ hhoLd:: the grapersr in f i l er ,  K ~ P  &oee net have $0 dig x%p 

any otbm rnoxtey munt the . t %EM . a r ~ i v ~ ~  arhm hat bar9 t Q 
,, , 

proof bnvs *o Be prap+zlg filed, c~slperlling %be praz?*y 

t e  glaq~ their cars@ 0s the grow?% PQQDP~ par 3fhe O O Q ~ ~ ~  

x t  seams %a qa, that t he~e i s  @ma, idea &boa% glPaoi, wheaa, 5% 

r:houl& be g ~ ~ r n p b 8 ~  reqnbed~-&n& 'd do bhinlr: JPW PinB, ttb@t Zaw- 
@ode 

gere %n ax% ~k~a/Mates a?je(rt very stwisuelg. 60 having I 

I 

t o  P1Z@ their gagape rtght an& subjeaetr themmekvel; kc @a*t@r 
I 
I 

23% 8tatresigau 89 nee e v b ~  get; inko o o w t  and de nee gar 
I 



- (The~etupon, &t Z % t l B  ofaloe% ram*, the Advleory Csmc 

m i t t @ @  took a .Peearsar unt;il %1#?50 ofa2oak &.a,, t o  ewll up~n 

the Chiaf Juettlacl o f  tha Urri%ed ~ib&%@@.) 



( Tha Ad t t&so~y  Comnlt%ee m e t  after the Peeees at; 11:30 

o f ~ l o ~ k  8.21,) 

Rlr. ?ililitchell. J~~dge Oheg i l r ~  Zntorested agaia.'fi in $hie 

'mest ion the.% has arigen uxifi@r 3uLel5, as to r~peclffyhg tho 

Olnetq, Yes, J u B g e  Donworth wi!s talkim eta me about 

it, m c i  hs suggeerts this, and I thlnk %bere, i s  a good deal o f  

f o ~ a l s  in it: If you rsimplg. say "the pLacsG, thcn youp 
dLGm 

L 

may become vary important i n  ln~ttsrs of -b%Cls, such as  fore- 

alo~lwt3, where you ta ke judgimnk by d @ f a ~ ~ l k ,  or possibly In 

~ ~ u i t s  t o  q u i e t l  t i t l o .  Now, unless t h e ~ e  i s  somath%a@; fairly 

~ePZnit8 about 14;, those titlee vrLT1 be pans ed on, by searchsrs 

of records snlpZoyod. by the t i t l e  insu~cance companies, and people 

of tht: aqrt;, an8 they may possibly re jec t  a t i t l e ,  or c;usat$on 

it, o r  posaibly the khina; may be quasttoneid lhter, if it gives 

an oppartunflty fa r  west.ionr It asem:: to me thaG the whale thlw 
oan be s s t t l o t i ,  i f ,  instcsad of sayfng you ~t:hp:l.y say 

" oloun%y, H WowI the d ~ ~ n t y  w i l l  %ndiccate, at one@ the d i s t r i c t  

9n whPhichS kt i s  se?ved.,+ And thst 2s a!.l. t h a t  is raquirad. xf 

you. say %30unkyfl, 15, rsmavea any poss l .bf l i tg  of anythiag mope 

exact befng ~ e q u i r e d ,  

18F$e 

sad nathing m o p s  exact  should be neegg- 

Well, S. am curious about; %his : I flnd 



t h a t  i;k~e ~ ~ ; u i t y  rules do not speo i fy  w h a t  m w k s r  op glace of 

p e ,  doice sbnl3. obtaent zmStcr t h e  2qt~if;g sy$%om a l l  that: i g  PB- 

qv.il~ad i s  an af f i7davit  09' aexavioe$ i t  Goes not soy Gplaceu, 

p~w&-y o r  data," o r  ggq.t;hiiw; an?: vakfg i s  it necessary f o r  us 

then t o  go i n t o  pnvtlauluz% ~ n d  s t a t e  Z;he@unty or pxace? 

iZip* ;rrOl.noy, I am sure thnt lies not; given r i s e  .to any 

f rouble; beoeuse fn the ::.Efidavlt o f  se rv ice  t h o  lawgsrs have 

klav~  c ~ u s a d  no t rouble ,  an6 hnvcs Cad@ ~ u l s s .  I know tbts, 

mado by a.ny o t b o r  person, an8 hc s h ~ l l  make u f f i G n v i t  of ssp- 

provision, never preaorfbed before, prescribing t h a  speo i f  $6 

placa 

Zr, l+l,!itohell, Then yowjr motion would be t o  str ike that; 

out ax~d just say " p r o o f  o f  s o r v l o e H ?  , 

 IF f D &t X~~=TOP -b &3.. 'Jou see, i~here you have amat tc r  02 
' 

a f t l a  and Gor-'aultecl jv.dgment;, 11; i s  ;.;olng t o  bc back on tho 

t a b l o  years i n t e r ;  am: !:,years l a t e r  your kStTc, depends upon 



t k C  irs, graof o f  jus?iadlo%lon d~psncIr9 upon the r~Lurn8 arrtl 

you have sgat l f ic  paaotr In %here Jtbu are g o h g  Ca f ind that 

Bdr. OXney, They m y  net be uprret;, bztt thers mere quema- 

t f  on 08 them w i l l  be la very nssrioua wmatt@r. 

Dtson CLa~kh tV@11, the way t h e  dPecuerrlon i e ,  gaflng, I 

dim inollned to thilmb: we ought t c  Leavet Wvlsr 15 out a5to&s%hsr 

ZesPt--%hat hs, w i l l  kave t o  be reUafts21, klnd I think Ghe 

&eafL~aan @a2118 o J ~  i$ + 

Dean ~Xark. All 1-ighe. But my present imp~eeaion %a 

st= t M t  thers is nq enough in the zruh w@ have just been conside~t.- 
P 

& 
I ng, Rule 15 8 and a t  the end o f  Ral@ 18 I wiZl guZj tho aw- 

v h e  from ~ q u i t y  Rule 18, but ahangs that in t;he l a t t e r  aasla- 

%ha% l e r ,  service 'by a geraon not the ma~shs%-@-bhbz% the pereon 

lservlng Chs groosaa shall make affl8av5t t;hereof ." 

Ch~hmr Walk, I think: Cllak l e  often d.~atr. S do 



not  t h i n k  Lbsy meant t o  s?qgest &baa a ~ e q u f s % l e *  

- - r r  Iditchell. WeL1, it i s  always done in an a f f  $davit 

a P  servioe--t;ha$ Zit was served bg cro-and-elo, by dslivering a 

aopy theceof* 

Mr, 2i~rgmr Tie cannot very w e l l  do thalat. 

Deiasn C l a ~ ~ ~ r  TPfi:;.t 6.0 you wan%? You wosald have $ 0  seleve 

the  ~~ummons over agaln. 

hkdr* E$organr Mailes an afT3.davl.t %hen i% $8 not attach@&c 

QOlnciiy. In  regard t o  7th~ x-eturn of summons, the P ~ B -  

t u r n  05: Burrnone i s  1Lmpori;an-L o r  i s  m t e ~ i a l  only $&-a capre of 

6Xefa~l.i;~ 

1 5 1 ~ ~  Glnoy. In 90 oaaes out; o f  100, 26 2s nqt ma30tiial 

8.t al l ,  and thz r a  i s  no neoossitg for  retupnlng it.. It is om 

when you want t o  tetk6 %de fau l t  that it f a  necessary t o  roturn 

the summons, M'hy, %hen, ~cqu2rc  that any return be made ox* 

eege v&icre there 123 a defauX-i;P 

EBr. C ~ I @ P P ~ ~  1My understanding from Lh.e Reporter i a  t b %  

he progasas Co leave out  Bula 3.6, and simply add t o  Rule 12 

a provision far  :?roof o-f asrpifi.cc. 

e * nr. OZnsy, A 1 1  right, 

D a ~ n  Clark. Yea$ arnof of se~vice fo r  a pBrson not a 

marahalj proof of* s e ~ v f c s  by aZf i dav i t .  
I * 

PJF. F:it~helL, 'bt raises  t h o  q~xcskion o f  rrmg objoat- 



ton thnt 1 d l s c u ~ s s d  before1 2% raises fhe guestfon about any 

r u l e  requiring you ta  Ylle papsrs ln cour' and inour cos ts  bs- 

fo re  there l a  nome accasion ks take oourt actlsno 

I ~ P .  Tf9~'$zsralzej,m* Ye8 * 

lilyIr. OLney, I Ohought wcj bad passed on the& tS;r 

1 4 ~ ~  ]:organ*, y ~ s ,  I thought we, had gassed on that, an8 

~ r o ~  aoquiesaed on the he,Orday ruler 

P L h  Well, I ob je& t a  %hati. f think n r u x e  

thrt  roqul res  t l : ~  papers t o  be E I l e d  before %he trferl term, or 

before the court is asked t o  t &@ any aation, all.  that i s  

needed1 ft can be kapt; o f f  t h e  f f l e s  as long as tha lawrge~ 

wants it;, and he can aaae money end' postage, and a l o t  of troub 

Hr. I V i o k e ~ ~ h m r  Well, that would ~ o d i f g  Rule LB* 

Dsm CLark. T h a t  is corsectt and th9n you do go a 

&TP PJ%eksralmm, Yen 

D@an CTarlc,  I w i l l  say "chls : O f  coursa, the is XQglfl 

PsaBon l w  the rules now, ?2y o~iglnak plan waa that a l l  thirya~s 

~lhoula 60 twough the cl&r*ta off ice .  rind f o r  t ~ t  reaeroa, nos 

I have nG faeling either way. I think it w9L1 be strax~ge to 

many, oven of the Coda S%atan, that reqxzfra tha  summons t o  

out o f  the couz?t after t h e  f i l i n g  oP a cls9mt 

?;IP~ Wltcksrehanam. B u t  it w911 be u s h - p l e ~  praotice, for 

thola, and $here w l l l  be l eas  objection than if ~rou made i t  



mope complioat edr 

Dean Cf w k .  :,';eLl,~kmt is ~ i m g l s  t o  one r a m  does not 

very skrange, and- therefore Se agalnat it. 

the d%ffe~snk VIQVJP~~ of? $.t, 

Dean Clarlc, Bow about t he8  suggost-lon, Olneg? 

Eould it s u i t  you, 3LIclg@;e Olloey, i f  you wanted do make saw 
I 

mentllon of the other fellow's coraplaint, if you Introduced the 

other f e l . 2 ~ ~ ~ 8  nomglaint? 

MP* l&lemarnn& You w i J Z  h--va t o  40 tha.t;a xtP;hink ft w i l l  

aan take them oue and tka t  $8 al l .  - was just v~onrlering, if ' I 

you are go9ng t o  redre?if t t h i s&  Dean CZark--you s a i d  you mr8'P~ 

going t o  follow Equity Rule 15, so ae t o  prov9da, as 1 under- 

~tand it, %hat Z f  the paper cannot be+ seryed by the  marshal, 
. !  

in the  place of serving grocees you make an aff  idatritr Sug;xme . 

$bay a r e  served by the marshal? 
cL 

Dean Clarlx* You would not say mythllyq about it. 

Mr. Lemamr You wozlLd not say anythflag about it. The 

Marshal always makers the return, EIUPB& bzrE; there :?;us$ be 

Mr. Donworthe Ie not that Bk duty anyv~kow? 

MiCcrhell. TPlepg~ %@ a Pedarai. statuka, and we w i l l  



say nokhing about it, because tlw si;ae?~te 8l;f ll stands. 

l5pL ~ n o ~ ~ r t h ~  On t b l s  ciusetion the Chai~rmn has rail~led 

a'bout the f9.ling of the cnmplaj.nt, J ayn~pathlza en t i r e ly  w l t h  

the Chaiman's viaw G h a t  t-he papere need not ba f l l s d  until 

tllclre 1.8 ~ccaginn f a r  it. I do not; h!..va be:cors me the exact 

statnt OPT pravf sl.ons of the S t a t e  af Na~lhSngtong but . in grao- 

t - i co  we do not F-1Lc thorn .7n.t;91 there i t  occaailon f o r  itr Under 

x;2l a of court, -bhe JuQe ma,: osaar  any. plaadfngs that ape not 

in the ease tha t  a re  not f i l ed ,  

f i l e 3  enstante?, uad $3 bo th  par t l ea  are before the  cour t  the$ 

if only one party f s beforo the court, 

oamxnica.te t o  him anci enbal~  t h o  coup% order that t h  papers 

idea 8% aIX-=an;: our idea, %!:a% parhags this 20 day8 WkQ 

s l l  right. 

Can !Y not Zoa-ve .t-b-at to the BralP;&a@ 

' l ook  i n t ; ~  k b  Ewt;her an6 Re@ if Chey can find any sgeoial 

reason i o - ~  insesting on 20 days. 

yf3. D~nwo~Che I move thot the c*ctlon %&el3 approving 

Rule 16 .be subject t o  -tho unt;arstnndlng- tf& the Chairman has 

?sl~t PJlitcheZX. Za the~e,  any seclond t o  that; motion9 



NP* 13,likchell. The motion i s  that *the, action taken ap- 

proving 8ule  16, reilu%riw, ppapo~~ Lo be f i Z s d  within E20 clays 

afi;er s@rvloe: of oomplain'b, be open l o r  rsodn~idezlatian by 

tkte drsfeing ~ o m l t t c s e ,  with a view to suhstl%t1%2% Borne learr 

Blr* FgiOuhelP. No; aboliah 2% enti~erLy~ exaetgt when 

pmpess m a  :1.2od with the ooouz*t. 

? J P ~  Lemann* If ; ~ R P % ? ~ B B  AO n o t  se t t l e  a cese in 80 days, 

1 think %hey ou@~t Lb 80 in$o oour t ,  

( A  vote ova8 thereupon taken, and the 
m t l o n  was a.c%opt@&.) 

&Wb Rl.$~h@$l .  T P ~ P @  W@P$ t h ~ e e  goes, 

Hz?. OZnay. L e t  urs hays a undsrstanaiag as t o  ovhak 

%bP; vote W ~ B  OR& 

%. bfitahell. Ea~ybe we Y B C ~  betdep settle i t  ourscslvs~~, 

%hen, 

Dean OXsr~k. I would be osry glaaaed. 1 think 16 l a  is 

f b 5 ~ e  be sr rule l;ht reqc!ires Yae, gnr$y to f i X o  the pagers if 

C ~ ~ P Q  5 8  any oocaa5xm lox* tlte c t o u ~ t  t;o a c t  on then, a d  E;Sa.&t 



tihem be no raewirsmenZi foor 1"1Jfw &has in a&van~e of  Wxa1;. 

T h ~ r e  nag bs .~LCuaC%onrr, e i  c@upeeo r~"k@rtl the7 Emvs t o  be, fiZe4, 

I )* 

i~ ehae our a~p~avaX  of thZs r\alps be apem kta r@aansl&sr&llan, i 'i 

!&* S,&x-tl.&nn. W%%P the sfF@lc.i: o f  vote ~ 3 %  %Chlsr BB '' 

Bs that; efisr~, i s  no 8pe~Xal P3mnl%fneianr 
I 

B~tfrr &iL@h@S1. Tk&% 28 r l & k L .  , 

ns% 
D s r m  G J P P ~ ~  Da yo&ltnl: eo %~p~@&ar you ogr3;rzlcsn, 



$7 amber af clap. Qmbore, 28 a 8~14g~~01011 of a P B ~ U ~ T O M R B %  in 

hexbe that they neea not be f ' l l e d  unt3.l th.@ ~ o u ~ t ;  nsetda to .take, 

4lkesh3tlon on them$ and there is SuBgs Donwo~thfs euggestian that 

the, Re-arter amry out hla o m  suggestionl f o r  a m l e  pravldfng 

%h&k %ha Judge may ordtsr the fllfng instanter6 It tssensr to me 

Dean C X @ F ~ ~  1% aeeraa bs me that,Lfnere are two iliSf'gsr- 

en% v-ews here, and I do 1b0t &e8 how 1 can reaollaiPa them by 

%kink%% &bout Chem Purthsr* And 1 wonder if you w21J indie 

cat@ jug% what YOUP da@i~?e)  f s l  

Mpr Wiokershm, i: move .that 2% Es the &ens@. af the 

meeting In l ine  w l e h  what %he CChlmn has suggested* That fa, 

that  the ru le  ahall not require  the  filing of pleadiwa, or 

the rcs tu~n of the sum&onn, whnihere, the s m a m  hae been slerved 

by a porson not the marsherX, extrspt when I P ;  is necssrsary far 

the rrowt t o  t &e a Q m ~  a ~ t  ion gn reaga~a to st 

F ~ P *  D~onworkh. ChaZmn, I d id  not know that we 

wer8 t ralring ~ p e  o i f  10 all* ion at th is  P; %me. What; 1 t hou:;k% the 

m oWon meax~t was tkmi: the, Repal.tar would look up tho ~i ta tu tee  

and. tW Q O ~ B  ru le s  o f  %ha differen% Statee, and. after examin- 

% rn~kika an extraot, or a rule o f  wkat he th2nke will bs the 

be t t e r  plpclotice &Long; that Z i ~ l e $  an!: then we, W O ~ I C Z  have this  

rule nnb h9a ~ i s n r  excsgeais before. us, and then qe aoulCZ take 

Dean C l a ~ l ~ r  W e 3 4  an tht may I shly %hat T have already 



sas , 

If you .sti&ZI, dPaw up %w;~o IZUZBG* an alte.mative f o m ,  one Li l re  

th fs  w i t h  a few a~tkra t lons ,  an6 ohe substan%ially with the 

Mow Y O T L ~  p~~vgteJonf bcscauss t l z a t  %a tha  thing you have im mfna 

Dean Clark, V e q  19k?;81y, if' New York has a pule wksi.?&eh 

Zu&;e Donwo~th speaks ofc we w 5 l Z  pu2; tkwt An. But there are 

t : ;o d i f f a r s n t  poiat@ of ~ S e ~ ~ - * a & i e t h ~ ~  you wsin-k eo draw a P U ~ Q  

I lks  thzs, or whether go11 want only t o  exppass tan opfnfon now* 

1 ~ v i l l  do whatever you rjay. 

I.&, Uodga , m how rcnesy . Btato~l is 9% poasilble to hold 

the s u i t  l o p  a year? 

a 
2s sP;atute ~ s q u l r i n g  t h e m  t o  be f iLed, except vvherril you t & o  

A 
B ~ A S  p p ~ o ~ s d u ~ e .  And *ha, matf;er Ls handle&, inmy expw;porfenos, 

Dean ClePkr ThslC would do, I;irr DLneg, becauss there, clrs 

u21;8 sr mm$;?sp of S t a t e s  vJhere 2 t  i a  required 'by l aw.  

lape jgit~he3,l. T1mt 2s w1wre $ha summons is not issutsd 



i nd  nokhing hagpene for failure t o  ffXa, and them pleadin@; t&eg 

pl::cei 90 that it 8ems t o  me that there i s  on& eonc~5deraCion 

that  vpe ought to have in mind, bosiaes MPr DeQgBs nbtion abozlt 

earqirgthe papma in your hip-gsdkctC, ran& that i s  whether 1% is 

goa8 g o l i q  t o  encumber o w  publie rscora wikh lawsuits that 

are brouight an8 settled. Now, I know that iln CUB@ State@ there 

is a large g r o p o ~ t i o n  o f  actions tha t  do not g e t  any fkutb~ 

khan the pleadings. They are settled an8 dlsrn%88sdt and ff 

those were atidea Oo yow ju8i~i lal  sea t l s t i c r s ,  and,. you hrd the%* 

clll3.G loml number of papers Ca f ile, you would have a etflll  

greater qu8g.t;ion o f  what we are g o i w  t o  do w i t h  a l l  thft- p a p 6 ~ ~ .  , 

I Mr. Dodger Well, 2a there not a right a f  thircl part iek 1 
&en --.; t o  know whether Chere 2s an~r ~ftl~a$io&'ptonding ,with re- 
1 

gar& -80 a partlcylar piece o f  property, and w i t h  r Co the 
I 

eokvetncy o f  the 

H o ~ g a *  I do not b o w  whether $ht;htsrs i s  OP n&wikh 

i.. 

. . ;  

MP, L b m n .  01 a0ur94, you allow 80 days t o  s ettle, .an& 
- I . .  

if they da net sett le  qiLtblb.$#& days i t  may be pcsndilyq+for a y&l 
. ' - <* 

: QP two gears. . . '  
I 

"re  organ. L O ~ S  o f  t ~ s  o w  pracotice we  not , .' 

. I  

sslGt&e un$%l the aetlre was appl~~aohlng fo+ t r i a l ,  r .  I 

t i 
, l r  + 8 . . 

I 

..' /' 
$ -. , 



g a r I , e t m a ~ .  %.t; $8 9tT3 'p  lLuL YOU WOXCL& l l ~ k ~ e  

t o  Ti?..; the papers very o F t m  in your p~adtiodr yfoioa get  the 

papem is the oourt, !do you not? 
I 

t 
Mr. $8organ. ~ i e ,  get the papers in the oaetrt when we get 

a nskiae 08, a %~Aalg e h t  otouXd be tllB t g m ~  for E f l l n g  the 

pap%PI 0 

HP* ~~rnmn. m d  %hat wou3.d be, 'ch@ t i m e  that you . . vmwould 

. :  , . 

MP, Lemannc So that you get  thcpapers ~ ~ ~ Q G O U P ~  when ' 

you s e C t l e l  

%. Mo~gan. Nos 'RB neV@f get %he gPlpers iln$o oourt .when 

Y J ~  ~set%Teg the, @lqXy k b e  we put the paper8 in the o o w t  was ' 

when the, deftsnaant m s  no% @empeten$. Vdt get the agprovaZ 6f 

$be court.  We get B ~ ~ X e a e 6  aptr. dirrmiasal, acad 6he lae*ss would 

knock out %he lassuit, smd we gat DO gag era at alX. 

%?+ E ~ ~ Q M .  T sugpoable Dean CXarlr would like3 t o  htwer a : .  

numlse~ of s t a t i s t i ~ a .  Wauld you prefer the f i2lrq3 ,of' casee l  

%pbr. Wiakeriehm* M r .  Chaimnan, ape wego ing  inlso e ~ u r t l  . 

isPlaL w U 1  mlvcs Lhis quor9tionk 

( 'Phere~pon~ at %%sf38 o*6lsclrc Chdt ~divierorg Gumdttes 
/ 

! 

%oak a reoelils, Zw @rdw t o  be ppreaent at Che opening o f  C o w t . )  

L 
- - 



I t 

A 6 I : 1 
1 -  
\ $1 " I  i' 

I ,  
sz ! ,y 8 988 , ' i! 

1,' 

!. I 

I 
I 

' 4lFTER RECESS, 
- i . 0 

(The ~ & ~ f a c r ) P y  ~ a m i ~ e e e  ~s&@~QmblsrB nt 1$$.11*1 oral*& 
; , >.; 1 ,- 

I 
+*a* ) ' 3 / +  

,: { 

grestbDC rng&bp i r  t o  r eguerit the Committee k o present; 
'x' - ; 

the ai&de&$~ve ~ z l e s  and exaeg8aig~ and i C  seem t o  me that 
t $ .  

d l  a 

, efts laye. So f;bt I ~ugg4384, if. we have the:.plame ,vfleuo:, > i :  
'tk. lliightl$dopb t hat i.ssoiu%ion rnithout fwth8r dia cuss ion 'and ,- 

' f ,;/ , 
1 .  : q/*'i 

7 ','* / : 
, 7 j <  
! ; 1 (& vote waarae taken atld the mot% on, I$&@. 

r ( , A +  

1 -dz:.;laaboualy adogCs8,) = + *  ;/ Mr. lit ohell. The next %a Rule 17, Dean Clark*. I . . '  I .. , 

L ,  < .  
. %  < 

'\HF, ~ o f C i & r  I d i d  want; t o  aak Dem CZwk the p ~ ~ p d e e r  ; ' 

t las t  exouae. 
' I  

1 

i ME+. BViake~sh&m. In Rule 171 . . i 
' A  

I 

! .  I 4. 

~NP, Loitin. In Rule 164 Not b@Zn.ng familiar wl%h%h6,:;!; 
' %. = 

i 61 - 
@quZtgdp~&~ti~et l ee  mht ask juaC w h a t  i e  Chat ~ % B ? - ~ Q B B  of tklrk,!;; 

1% 

2f the/ a]bgearanee of the defendant ie by f f l iq  rsgpaapanab8' > - 
i , 'I 
1 

i Dean Clark. 1% was mb\LnXy L ~ Q  aXLow a pepson t o  . oomel .& 
i 

and ggbt papara or naeice of aat3on 9n%he @a&@, Of.aoura6, :: 
I 

I 

i r  we! do not have--the mle needs t o  b~ shangea s.oaewW*t;, i f t i  * 
A 1  
i 

%betre are n o t  go&% t a  be ,p6?pess f f l l e d  at onor. Now, ~ \ l Q a r . +  
1 

Dcrlzwartih ha8 g u ~ t  &fv@n a ruLe %o 1 ~ 3 ~  in a l i t t l e  laCe~:* I&&(& 
/ 

i l J : w @ ~ a t e a  the 6w~oae.r this. 1. w i l l  just th is  aq&e$-- 
, , 

Iie aaygt 
[, : ' 



*~f&@s ar pm%$ fane @pp@W@d b &an aalian, Im &hall bcp 

en2;it3.eA %h. tnr5l;lrsn rrotiae of the L&2%8 arnd gldiea of t h e  hear- 

ra??ovin6s peo:Z@, i p t a X t a d 5 ~  shanga o f  alta~xslag~, bo k ~ e w  it, 
i 

I 
I 

alekaut; any p e r k i o ~ 1 ~ 1 ~  %amnixlnlogy. 

P St ls%@ ~ D B L F % ~  % ~ i  W 0 ~ Q B ) ~ B  ~ Q I G  B @ B $ , % ~  

%P, B Q @ @ ~  HQW &&@%kt ~ a ) p @ a ~ & a  ~~0~961ZX9.11 

D B ~  c%griks l i r  appsare t~ ~ f - : ~ ~ ~ e ~ ; g  t ; h l ; ~ t  b~ eta@@ I . &  

vze&$ t c s  rr ,pear splagira&Xyt %%mt $4 orndesr Bu3s 26# ae .t;@s vemy , 

@a&, vbksc i r  I% saygo @%I@ ~lorpg8oirrZ appstarsurmoe ils ncroessmy t a  

paiere sush a ei@f@wcet @a% suah cief onsss slX+el3, ka dem88 I 

wived ttg > c rafaiied % o~ p ~ f a ~  ~o i;tm 1112a45 anBmks~ - 
I 

%bh.r, L yofi4 w h a t  you %ouZB 
1 



I 

I 
1 

"Nos about; t h o  speoial appeal~ancre?~ T h n ~ ~ ~ o s e  t b  answm? 
i 
i 

t o  Chat 1s th ie  8 RuXe 16 aernner a gencs~al / appcsblrame * 

EliP. Wlalreraham. We1Z, waul& that quite, oovsr tho quea- 

fn wi%hout rubmi2;t;lxig bissslP to -b k6 and move t o  
! 

dismiss the ease for @omst furledlfoG%onal t i e f  erert. Now, if he 

Dean Clark. M@W o % q  Lm@uagts Se not; suffioiant, ' 

I 
1 < 

becausc, w b C  wae ZnDeatLtaB wag Oo @dl3 that ilf you &&I no% 1m% ' 

to appear g@naralXy and 8uPllil;tC t~ the juris&3ction, S"QU OOUXCL 

appear sBsa%filiJT+ 

PAP. Wlake~sham. WhaZ, Z wag going ngeo ad8 i s  %ha% i t  .%p, '- 

not: neaeesarg to r a iss  auch a defenrre. Bu% oni the other h a n b  . 

In ordep %a be held in BLISS t h e  motion 2s &@ni@d, ant5 an'i)p- 

Mr. Donworth. You t&e the ease of % ha qau&ity BT%a3,@g 
/ 

, Mewe, i5h@l?ca the MlnSng News was natgi,ersan% therat+,Lx-vow, '%hby 
*. - 

<--k,, 

: moved ts 84% a8$8@ the serviaat,,a~d %keg cox~ld no* appear;' 

Dsan Cla~k, f thi* the Jungwga: 9@ no% quit;e ste whll 

@hasen as it ehould be* Tbd itlea was, 2n orrPsr i;o enable the 

. &efdn&&nk Co appear spe(4isrlly in oPdaz Co move in. abateaebn9; a@ 



language would lnolude a 30% of Chings. 

%. IgTorgan. 1% W Q U X ~  include evemhfng ~ x e e g t  ex- .. 

oeption t o  the jur%sd%ctfon. 

!fir. Lamw1. Pet3 that is not %he3 kind of appeapance . 

tb t  would aave thoere right;@, . '  t 

Dean Clark. Then mg languagie aaae not.cover 1%. Xy 

iclea aa8 t;o g e t  cawlay from tqqeraranbs in gen~rrr3. &~Pas i  I waz-&et$ 
< 
1 

t o  get away from the questtion of general o~ sgetpial aggsareuneer, i 
beoause, ho rrroub4 p a l $ @  debaCable quetgltions a$ ouqae. 

~. 
m. Wlek~r~1ZIPm. Birt Ghat ' l s  one, elde o f  %%* The otkep; . % 

s ide  3s) wh~ther~ by making a motion &be suBmrlt.ta hme$f % ~ a  - 

the ju?iad9otianr It i s  important tln& he shouZd be able %o -: . 
. > .  

make, a motioa wit$bout stlbmittlng himself C o thtt j ~%sdAc l ion r .  : 

I 

appear ageoiaj.lg and m a k e  a ma2;lonr But i f  you do, jfm oan 

o o m ~  in or stay out. i 5 

ma-Dabie, The% i e  n o t  s\ general appearance, L o  acme. I 
I 



where, if you appear and quetstion w h a t  has been done, that 3.8 

sa general appearanoe. 

Morgan* The question l a ,  Bo you mat t o  atvoid that? 

Dean Clark. AIL I wantedto clo was t o d o  w l k h  th6 

usaZsarr CsrminoXogy a s t o general. or erpeaia2 apgearsranoe. I 

Eer ?$organ& You do not ~ B B B  0ntZ1(3 qasstion of whether 
> .  

the g ~ o o e ~ d l q #  alter t hero f 8 w E I U ~ I ? I I ~ B ~ ~  O? f o jurisdlekion, i s  
I 

/t/M, 
a g e n ~ l ~ a x  trppearstnce, ar, t o  whlch the oaaes ape oonf lLe t ,  the 

4 
FederslZ crass8 hold$% 3% I s  not. O f  ttoupse, Texas has a slatutt$, 

whioh the Supreme Court hag uphdslGt tht;ha% ax1 appeapames are 

gane ml . 
MF. ~ ~ @ ~ ~ +  SO a%d . & ~ % E E I % B @ $ ~ ; ~ % \  

gean ~Isark, I t~ying t a  d.o w ~ a y  vhth. uarsleso fop- 

mall% i o s  . QensralXy spsaking, a;~gaal?smats %@ to be, sb~%e~@d 

by the&efenda&t f i l l n p ;  hie  WiIhiWePr xn his anse~  he has t o  

raise al f  his objeetion~~ Of.. cou~ee, I lrupgoere a tllffetrent; 

guestllan of juriadictien hs can prob,babXr l;pFais eat any t;imtma, 
i 

but in general. l.ls mu& ppmYSds all the obje~tl lono in hisr $ n s w e ~ ! '  

Db* Lemmr Wl@lZ, he, could no% m l s a  *he q uegtion of . 
I 

ko Sin& wnothes wa~,  lana everybody platane t a k e  no%@* 

MY, Danw@rkh. 3Ior 61o you dlseinguish beCvo@@nZIhe 
* I 

$~$r&iat%ola  -af the subjreC laalter jur%ndic%ian over the 



person, l i k e  fn the Mining N@BB ease? X t  eeems to me that f i  be Nining News case, in which the Federal court held that 

%he serrvlce was invaXilld$ becatwe the presidenb waolras s imply 

dr~iuall;r there, isin poinf;, Brave, you not got t o  have sgeelal 

appearance fn a eaere o f  that kind? 

Eirr* Wlckereham. O f  oourse, i t  does not say that; there  
.# 

shall b~ nol:.spesaial. appearanas r It aaya, So fospeaial appearance 

18 R @ ~ $ ~ ~ M P Y  e o caiae aueh a d@Pan~e, but a31 eueh d efensee' 

sha3.1 be ~semed m i v e d  ff aot rlais~d in or p r i o r  %o thh fiZing 

of the answer," That would s l C i l l  leave it open to the d.efsn8- 

ant t o  lagpear apemially and m o w  t6 diamiga, on the g r o w -  
I .  

Cake the, Mining Neva case--on the, grouna that the &Xilining N9we 

was not doing bus2nees within t lre State op 'diatriet%, and ser- 

v ia@ upon 2 % ~  gres%dtsg% .t;oaeuaZZy these was not h f n d w  an the 

@orporaCion, and theref ore &hey araked tha t  the oaas be cliemi~s- 

@ B r  An6 therefore, under Chits we oantafce %ti that the objeo6t;- 

%on f a  answered %&it l% i s  ncsoessaxy lPor h i m  t o  do sa. 

Dean Oltik~kr O f  aourse, I ? .a~e  in mind the pwpase t.0 
c -  , 

Morgan. j: think: 2% t a r  

Dean CXap&+ Y just; w ~ n t  t o  g e t  away from thlk-pro- 

trirsilon of appear%% rsperollally, 2nd ao on, when thta gaper show8 

it* F u ~ t h e ~  on in Rule 86 I that;, far puppose8 of a 

yotion, T think i t  oran be dens %n .t;he a&Lftswsr, auld 3: do not see 



&&. Morganr 1 think i t  can, an8 T think you 

ought to t a k e  care sf k t .  Suppoee, f o r  a first defenott fn 

his  answer, he attack8 tihe sarvioe of the summons r 

be a soot3 def  ens@ i n  hibat&ment . 
Dean CX~pkr Yes4 

~ l p ~  Olnegr He attacker.kkre ssrvlce of the sumanal 

p p g  Be attaaks 

I&. Olneyr That  wcruf d be a 2;ood t lef  ense in abatement+ 

gape ~i~or@;an,. Ohc yes, i$ wauld'be a good dofense in 

abatement as t o  the j1.,~9t3ttictfLonr Not at common law. BPI 

pears sgboial ly  ~wnd pleads in abatemsnt under the aammon laxg 

Is I understand it, in Tllinoia, he 'had t o  do i t  @%%3r the last 

Pracrtloe A o t  i f  the clsf ao'c did  not appear on the face of th I 

1 

reeurnl the only way Go pltterok: i t  was 'by answer, and7in a ggeB ' 

1 
I 

many o f  the Cad& S%atas, you can plead t o  the Jurlsdlotlan and ] 
m *  

t o  the merits sat the slam@ tlme, ant! galr p l ~ c l d  %a j ~ l s b i c t i o n  . >  

I I 

I 

A 
an 

Mow, ns  I und@l?st@nd Dean Claykts grovi~lion 

providos for bu% one .&%wer, and in %hat anEiwer you o a n  aetack: 
- >\ 

jurisdiotfnn over the psmon, ae mil ss ov@r %lls subject wt- 



for a erecond aefenss, go to the marl t s ,  

you ~ e r t t ; i n l y  are not ppovidlng th&% it i s  a waiv@r. 

Dean C l a r k *  That 19 trme, I think that i e  psmnfbted 

rather generally Under @odes. Pour anewer ler partly in &bat;@- 

men% and partly on the rne~sers. 

18t lo~ga~~ Bursly, 

Dean Clark, NOW$ the embar~aanma3nt fe toavo id  ae.par- 

a t e  grounCLe' of ZiLfng defense8 r g$t a3.1 the iseuee at 

onae, and the whthals purpose of Rule 86 i s l  to brlw up a l l  the 

paints a t  onae. 

Ms. Wiakersham. Yes8 but that is Just w h a t  the, defend- 

ant does not want t o  do, i.n aezsee a w h  & as the RIinLnlng New@ case. 

N o w ,  you a s s e ~ t .  $urLsdleGf on over a oorpora+,lon, s@rving  an 

int?i~rfd& dfirsnLor or  o f f i c e r ,  The oorgorlation doe@ not wan* 

ovsll philosophy. T would st i l l  in  tho% aass i l k e  to have him 

Mrr Wiokarshm. , TImt irs vdhat I nantcstt to a sk: ;g@ua 

Dean Clark. Am$ h that oase, I gut in an a1tesmative.- 

Efr. Letmann. He asuld brfng 2% in seporatelg. 

Dean C & a ~ k *  Yeae 
, . 

Le~~na. But; 70% hatrat seally given h2m anot;hs~ @p-. - 

;. 
\ - - . . 

5 ,  

A*< - . *i 



portunl%y( but Iwas afraid people would get  a lBttls ex- 
A 

c i t e d  abou* 2%. '%e whole %tie% of 26 i s  4 ~ 8 %  a ~ o m a -  

M P e  Wiakeraham. 1% i s  a vary rcgal question, y o u k ~ w ~  

and move, he gete arawn ilsto ZL%iga:at%o~i. in a foreign jurfe4iot- 

ion plgainst hip wi31, and agfalnsP; the 

D a a  CXaf~k* 

&ial.e, 26 wne t o  g s ~ a % d ~ ,  nothinf~ that  vroula ~a i va  the querrtiong 

hra not taaf verd anything by gu%tLw in a docrumen* that says, 
' 

" 2  appem? . &plsaSrrlZg am: ~b J B C * ~  to l j h ~  J ~ t T i ~ B i 0 t 2 0 n r ~  

ljirr W2aker~ham, fl& a330 may move, and apnew agealally, 

a21 righL 

ml,t@er$ $0 move t o  quash the ~@PV%@& o f  the sg,m~~~Qmr 



Dean  lark. p i l a  yaw  eibatement; ma.t3@tz and your 

BIpJIr. OLneyr I tc*ke i ~ r s u e  w i t h  Mr. ~~!iorgan. When YQ'o;~. 
. . 

slcC5on pending, o r  a plea i n  bar, urle-er kho atatut;er ft gma 
= ,  

t o  Ghs a c t f o n  i t s e l f #  wlxnrhils a moeion t o  quash the s a ~ v f o o  o f  1 

swmuns simp27 $o&a to the  qufsstion of Jurindiofslan far. the 

Mr, Morgart+ You nrt.1 um%oubtodly right; &a the ?most ao- - :  

I 

t i v e  use af  the plea in abal~nent$  but mast of the, oommon islw 

, 

abatement, PLI ~ I ~ B R  in abatement Th.ag a r e  a11 &%Latory pleas. 

1%. Olnay. No.:, oa plea to t k e  j x ~ i f l d l c t i o n  of the s ~ b -  

I~TF~ Hor~an. I am not ta lking about; %hate 

OLney* Buft; a plea i s  made t o  the e f f a ~ t  that there 

b ~ s  not been truffia3.ank service on V;he m a ,  an& %ha% does not 

HI?. Dobier But  he oan (get anotn@z? aervlae, %hoqh,wn 





Mpe Donwo~th. &VB. do not use that sxprssetion. 

Morgan. I know you do fiat, because Tau are undep- a 

code * 

plea inlabateman%. m?.rltae? 

Idp* ltrarggmc I: suppaee because the (pleas tare a l l  PB- 

I 

abrattsment* Now; as a =%tor of faat, a plea Co tho, julrls- 

ditct&on Se no% a di la to l~g  plea. 

Prof.  3under.~snd, Th~h~lre i s  aa runb%gui$gl 

F#kJir .  &em&. The onXy Mllsigtaity, fwrn t W  stmapoint 

of t h o  average lawyer 2s that has been thlaked sbou2; In . 

o r  challcsnge the jurisalction' of the o o w t .  

NIr. FJilitab@lll, Over the p@~eron? 

Mrc. Lemma. Ptls, ovcsr the peraon, an& bh@refore, ~ 1 x 1  
I - 

I 

wo nsod to do now 9~1 %a aQk the tmwpt; for fw'bhe~ oonsiaer- 

Dean Clark. I think I would make ~ n y  awn pwgo.se a 

i n  nace&aaz*gjf Co raiad a deiensec-Rthe deEendane does no% w a i v e  



a l l  in the papers? 

hg-ve, l;o ~ o x s  in vary g~omgtly 
1 

&IF. Wlakersham. The, graotical point i s  t h f q  A man 

f i l e 8  m a n a w e r  and tplkss O ~ ~ B O ~ I O Z I  to the juriseictioa dver 

Che person. In the  first piace, that; question d ~ e ~ l  not ooae, 

up for deaiaion tmt;lf the earths pame@ on f a r  trial, and i f  wh@n 

i t  @me& on f o r  %rial $8 B@f%t&h@d, in tKIat, he has 80% t o  . . 

go rt&t t h o w h  the f i l e  andl authorlee a judpenl ; ,  ran4 he, e~p- 
' 

pea28 from the judpcsnt, and tklat $8 one o f  the error8 assigned,, 

R"d dn the otnerr hen&, if he apgatars rrgectraZ and movss t o  dismiss, 
4 

and the motion 18 dhenied, he bas g o t  t o  appeal rfgh% &way ho rn  

thak order end get a r e v i s ~ ~ ~  , % I - -  . 

EIIS. ~enann. gat 'evergwh6re. ftt 18 sm ~ n t x r ~ o a u t i r y  * < 

%&P, t~:%oka~bshabm~ If ha, appc4aPec ape@%& b ant2 maveld t o  
A 

dlemjlas an& it 21 denicj8, he had a rf ghk t o  opgcsailt 

Hp* &'iorgan. Yhat i s  by atsrtuter 213 W@W Y o P ~ ,  

Dean Clw~kr  In New Jlarg thegkav@ alppea28 on alX 

s o ~ t s  of t;kfnga latlre %hat. 

Nipr Vi'Jiakershbun. Well, a prel%mlna~g gu@r~%hn aflb@ 

that  i s  a@ttlqs& before WQ pe,m dram in6o the thing, an& it is 
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o f  great ~raluc. 

Dean Clmk. 1 :3uat 8 6 ~ 3 ~  that I i t  $.a aoi; rn la&- 

dsfesndant never 10 1s just, &Loss of time, NOS, you. 

j 23% have t o  try to WB aruxka, judgaent; raa t o  haw many caaee 

M r ,  Wiake~uhb\H1. Vr$Zl, 3$ ha dloscr not ~ 3 2 3 ,  hs ou@k @Q 

w i n *  

Derstn Clwk. iV@lePLX, W a ~ b u r a t e l g f ' e ~  him, does ~ Q C  

hrngpenr mWar W $ Z ~  "loPkr (f:1~@h%@~.) 

%* Wietrerahrrm, If sm U ~ ~ Z Q ~ P P  3 . ~  sued wbo happen@ Do 

bs in Nsw Y o ~ k ~  6m8 the @arporrntion 14 $he p6t~by, I A6 

Dean Clmk, I Bo not h h b &  ha, sholllCt d o @  t o  ~cme 3.3% 

Mp, O ~ ~ a g .  trouble i p  %tiat; you put; in the, €%at@* 

Ln bw, or a plea af unotibur ackion pc~nding* Novs, iso f tu' Ire 

suoh rar p 3 ~ a s  abt that; are oonacsmaeel, wh5Eih lare atriotx~ pglsals 

%n hiar nnsaeP, and % ~ y  them along r l th  aJ1 the pest sf  &3ne, 



~basQ1 nut taofa+ 88 a motion C@ quaah the a~lerviae of arm&- 

mom is conaer%&%, and th&C &er graalioally what i t  amom%e %@-- 

hs ought t;o be oomgelle8 t@ ntolkts that before he pplea4ar Be 

oughe lzoO %o Mvra the p ~ V 5 2 2 ~ 8 a  o f  adking a plea o f  %hai; ~ o r h ,  

and, axso of pa%t iq  ?;in an angaep an8 mraiting uni;il t b  % b e  o f  

%rial hef"ora 5% . t r i  t3d8tetmLmbl~-,t,$ theper l a  go%= t o  be any 

W D ~ .  Ol~@ye Be cugfll: not 

Morgan& Hs g e t @  %ha% now, an& Qhen he @an $0 in 

l;nnc% cs hlsl moeion on t b  s@ritrr, and i t  $8 on. appeafi- 

XP, OJney- (Tatmrpolaing), Evs% he 8houIdlm%k@ his rtroBioa 

and have the Ckllng &@%carnine&, and lzezre i f  8e9;crmPneti 

I s  gLvtV11Pg a sh&ngc$ 'co de2wy the @a@@ on ~ m @ ~ h h l g  

Ghat probably doctar a@% aaa%+ The wWLa phi2oaagktg 432 W b g  

the defendant i~psdlk up g~eapklg m a  a8 onorir i s .  t o  hamper the 

4(bPd)ndm%w-b0 eax% &om h3.a chnaee o f  delay %Weugh theme mu- 

*%ow a%l p~@aeaodil%%gra, .erhiok* HPr T:!;lorg@& vePg p~operkg oaXZed, 

@a they sasts oftian orllet&, Hdilataw fao@%oas ," 



e o x * ~ e ~ G o r g , ~  &MI I t hi& the raveraga. plaln%Wf aouI.8 wane 

&aes RQD F @ % B ~  l hBt go&ab a& thq jump, that he, i g  au* o f  the 

plo%ursaj nhercaar the @;ffeot o f  the o t h e ~  mcr$hcrd l a  &o keep 

h l m  in the gitaturtag an& many alf the &@Lgfendaata take advankage 

o f  thaL, beaplua~ khe$ 66 no% rats@ the point whensvc4r i t  would 

be keXpPcll t o  the pXalPleXfP. 

BIIT. M~Pg$b*gan, Yea* 

MP, Oln~y. !J?her6 %a OhSs thought abouti the glaCtm, 

that p&rh#ps Dean C l f w ' k  ove3?3~@k~B. T tihlnk thesle mutiionrs *a 

quash the gsrvi6tl of swxans a a t  very ~ a ~ s S y  as &allaylag the 

caoblgn, uulaeg $here g p ; a n ~ ~ % m e ~ i t  i n t h e  hs~tion. X t  Boea 

not cow 2n %be caf raes of diPrtlsry fachclick: a& a15, Tt; 5s ra~axy 

uersd P' ox3 tha% ppurpoa@+ 

under Ra3.e S6T U&or Rule t?6 the d&f@m%k~k n o ~ m l l y  i s  sup- 

poat34 Oo Ill@ his hmsne~ b s l l i - ~ g  sveqr@h%ng, a W  than c ~ n g  bas 

qelztle the whole queaartfong tPuat i s ,  ycu bve, ~ 8 %  Bht9 B@f@IwlB** 



ant an zlaoorilj and then i f  it loek&i @a the rmetts~ ariX3 exad 

ape not aupnua~d to have your pcal.Smlnsry hsdlring u a e a a  ib 

loctks %hat way* That  %a in the body of R u b  864 RThe sawb 

oppsrriq prrrrty, i f  i t  Pintla G h t  a desiricsn on @a& 4etenas nu~y 

fiml;?;g diglpoes, of %he whaler ar a a & ~ e r i a l  part of thet aobioa* 

Iagemi~ B T O U ~ ~  B 81trie+ defens~ by wag o f  abatsment i s  

eenaerned, thfs rule rsqul~inpj  the cum0 t o  ooneidcsc i C  fn ad- 

van @@ r very valuable bne r qjb@xk J: fa- 2% in *ha P'tdhip, 

it: go% nty app~oval, ar the reeulC a? experrieanaeca %hat I have b a r  

En one cram Z inberponed my plea i s 3  b a ~ ,  an8 ask@& %he GQUP$ $tr 

clonsi8er ie, auld we ssp& t W ~ e  weak8 cn the meribs, end t;hecsn 

the caurt; dsaided 1C on o plea i a  bare Bu6 $hers@ p ~ & r  ape 

sntirely dlfictrent f ~ m  Lh ia  zsttes of guaekZxrg serv%@e @$ e m  

oanaid&ratZon to lRhaC astuallg h a p g ~ ~ r  Take tbe ease, 0.f khe 

QuaSitg lvliniLo& New. at3 Hin%ag News was wed in P t s  o m  
e .  

*i@%, But; assxx@irrg $haC Quarbi6g m s  exsclrt~r o f  his &t;;~;therle 
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i t  was legal. : Nov, Quality 

A- - O R O I P ' L L ~ O P ~  serves the Mi.ning Nam,anQL maklres th i s  sffrsotj.tre 

serarlica. If the e2d-er Qualitg i s  dead, and therefore b h s  

pln ia t f f f  llos no oapaci'cy t o  sue, that 3.8 a plea in aba%emen%Yrt, 

vchioh under Dsavr ~ l r a ~ k g s  exqg.est;ion baoomrgs one o f  the &@fens@@ 

Co be . t ~ i e d #  1Slie the otherst and under &he Constitu%ion o f  the 

U2lted States, tlat iasua, whethet! &m3.i%g Ssrt io~  IP~gng or 

datad, must be tried'by a ju*y. if rr Jwy ;Ee, deman&rsd, aX%kough 

4% l a  a-.E;$er of abat@aenk* Buai goupa~*tofi  Wasfa @be 

stprvlsot never %eta $0 %he jWy. 

&4?. Morgan. %at tla r%ghh 

Mr. D o a ~ ~ ~ k h r  An& %hnk should br, re~agnierd as a 

8ifferent th%ng f ~ o m  &at we have been d % a ~ ~ & ~ % k ? &  The paobion 

artiale i s  t ~ u e  thwt warj. pzxbJisheB agaimrst &@oearre& &ua5%by, 

whme PFI you g o i n g  *e, gety Then you get  a jury %ria%, axld 

you b v s  %o grspare $ o w  cam and ga fn and tm 10 before t b  

$wy,  as ao whet;her ChZa tmllgany aaa rtsalXy &aoing businese heze, 

and ax1 of th&, An&, gen%l@mlllen, this l a ,  81 v e ~ y  ai~Cin& =t;- 

ter--the gueatlan o f  tnrlnathe~ you have rppaa~aad--*h@ day in 

e o w t  has, ao%hl~g to BQ w$th these matte~s, really, as Lgt &bats 

men% Under the mo&e3?n graotfedt. 

paw CZaf?b. I 6ua aorlpy t o  say t b C  5 must b b l l ~ ~ @  m- 

relf that that i e  m e  e i  a di2ei"co~y ~ot;%on $hh aXxaest a n ~ -  

*king ~Xsre, bsbau~le, %* %la not $aCtlng mywhsrre, rtstiilly. 





return, am-- they ernswered set;.ting up that  (-he sherfliffo r s t m  

was Pal-se, thc  o h s ~ c ~ e  %flat 1C was f a l s e  would ba . demurrabls, 

because you could not Zmpaach the  sI2a~l.f T r u  prtwn.  Now, 

It in illinois, @h%ch i s  has the eciirrurlan Law i?racticts, If the  

sxoeption appo-r@d o tho f ~ t c o  o f  Z;1?3 return, then you. cmld  

att;ack it, but if i t  Lid not appear on the  I ~ o e ,  t h o  an 

could attack i t  wacJ by a plea in cbatement, or a d i l a t o r ~ g  p l  

in T l L l o i s ,  and. I t ake  i t  that vrould be "zhct only m y  in Ill1 

nols  to heniila it. You could not bring the thing in yom 

di lato~gr  plea; gou could brim in only %hin@;s that nppearee 

an the faces ~f the record, 

fJr .  W i o k @ ~ s h & ~ ~ r  Yes, but ae have, a il.ffferc?nt notiar 

In thls oountry. 

I&, &liloPgan, Cart8 nly,  ise h t ~ ~  ei. tll.Fferent notlan. 

Eilr. Ytvickersham, iTa have E probl@m of a mobile p ~ o p :  

moving f r o m  one Ju r i sd f c t i on  t o  anotb~tr,  You have a ~equzr t  

meat tho% proccedlnga may ba brought An carttafn places; . It 

~ n d  woZtksI no"chaving a place the a, rind- rnot doing a11 o f  h 

buelrmas %her?@, but h t  i s  sought; t o  sxtencl jurisdlotion of 

Hew Yo& o o w t  ovor him by service of procese i n  t b  city o 

$$ow, why should not that questLon is@ t rcbd out 

eperd&ilg in the eiarplest ~ a ~ a l h l e  way, withou% e ~ k i ~  



the defendant t o  -Lhe possflbilltg o f  bo2ng involved fn the 

jurisdiction by hslng r e q r ~ i r e d .  t o  propare his defense, and. 

go tlnto a l l  the rlge~narals that  i c  naadssarg ' t o  :pt; reacly 

f o r  t r l a l .  It seems Lo m e ,  in the 2,nte~es-b of the buelsleaa 

of the c~ourt t h a t  th-c,re i s  no z*eslson why- you should burder). 

the aaur2; w i t h  a l l  t h e  details  of work in a igsnui.b whlck daee 
! 

not belone; i n  i;b@ court ,  and whioh crvrould not e?n%b%e the  judge 

to decide p~omptlg--baaaues i t  d i d  not belong 9x1 the court 

qnd would be rsmovsd f r o m  a l l  other business in the oour't, 

Dean C l a ~ k .  O f  course, th2.t i s  ~x~?ovided f o r  in the 

MF. Wiokershm+ It i s  provided in t h e  r'ule %Mt 1% is 

Dean Clark. Ha. I qa.3 not; wholly true t o  my own can- 

Ziemannr O f  oourse, there is a 10% to talk abauf 

Ilean Clarlcr Of course, in K@w Y Y O T ~  YOU can put in goup 

f$y. ~Jj(niokerskam, Pns . 
Dean ~ l a p k .  Bx3ut I give h % ~  %the op'b%W* 

8 * h e  And. then wBen you put in the answer, 



us o ehanoe to raake ;brig rn~I i ioa i4-b a21. A'D the bettom of 

RuZe 86 i t  saya, @When 6Ple aefrsnee i s  suah that t f~ m y  abate, 

Chat aeCfon QP otherwise rave%& la deais%oa on the mcsrits; the 

def endranC may, in, l ieu u i  the & ~ O Q B ~  tilt3 hfti metion, i lz  a&- 

vatntss s f  hfrs B ~ W ~ F ,  wharafn he ~ B T  p~ssent asuoh aefensre." 

Now, sl mot imn ai that; Xxltstd hao n ~ ~ h i o ~  t;o &a w i t h  amy defense, 

~i%ber astl abatement; QF o f ; h e m f ~ ~ *  

F!jp* B i t ~ h ~ I 1 .  You object to tM %em nb~fsrasenl , 

Mr, l r e ~ a a ~  KslX, X think tha2; language, to be 

8afsndaat; aau'Sd mskct a mot fan in  whiah he was trying %to rais$ 

Oh@ qu@s%lion of' ju~iadics@%on of the @OW%? 

C l ~ k r  Na, Z thau2@& be ~ho1~2r2 no*. 

Mrr. DsBga* We21, I think that ahauLd be ma& p%ain* 

, Dean C l ~ k r  Raw, f am r t  @oats the ppaln* tihsrt, o f  . . 

souse@ AT 61 lrroLi~n 2s not a Aefmear, X shoultl 



%r brought 223 when he appears t c  dafen& the di~f;ion an& %a- 

stwntly ~ a i s e s  the abjeation sdhicth goeiS t o  th lrs~hir o f  khe 

Fuze * 

Mr. WZ~k@~s&inr  ThaG i s  what  f w ~ u f d k i k s  toknow, be* 

@staple sometimes Dean Clark says he does, a d  aomat2me~ he Bay8 

Dean c h a ~ k *  No, there i s  not rsur~r gues%ion bt;t$ w h a t  I 

did not* And fln the rule X gut in t h e o ~ i g l n a l  motion. I 

stuppose the rule wauld oover Bbe atamans rna%te~+ Bat amin 
? 

J say this : i e  a guasGisn csf norda ho ct a ~ r y  out the idea, and 

if these wa3pds not; do that we W&B% t a put in d i f f  &rcsnP, wo~ord;a r 

Blip, I;smnnr But raugposa 1C in COW*, an8 lhslV9 

I)ean CZarfc. He can gut them a l l  2x1 hia &mwtpr. 

Deran elark. Wle3.1, hs does net have t 0 gut them aZ1 

' O T P ~  Lamaan+ 13uZ; be would haVe f~ p ~ %  his j u~ lsd%at fomX 

l & ~ ~  Lmmna, fheheraf ore, f f that t l rue., ha @ a m %  &a 



13oon Clark. 1 auppose that omes in rshsre Rule 26 slays, 

%hat is, s e t t 2 ~  the gut~stion of whether he a&a 69% %a defetld 

tkisl rruit, before  he, raiaea any o t h e ~  issues. 

Dean CZapk* Its, 
I 

I 

xi.tchelZI You maan he baa t o  put t h ~  &'lf 
$ 
1 

\ 
L would personally objest ~ Q I  

A 4 h ! k  
\ 
I' 

!\ 

I+blxt, Dodge. goet of t h e m  cannot be an motioxd& be- 
I\ ) 

qauls 6 they invo~vc3 quotelisus of ~aoe--on thia guest eon of! '  hiirrp; 
[ \ ' /  

 a he defendcznt may, in l i e u  o f  Gh(s above, f i l e  hia  m o * b l ~ n . ~  - 
I el~xpg~oss you wan% to put fn, "In l i e u  of, or *in a&dltion 

&ltls& t o  a kr2al on the qu~aert.ia.r? arh&thsr he, may be arum3 in 

%ha% 61~%~5"ao t?  

I&dir, D ~ B g e r  T &Q t o ~ t  ~ b g  not, 

Mr. Donworth, We%&,, the, provisions o f  t;b% sta%ut@ re- 



ga~&$ng the GLfrae i n  v#hf ch a .man must be s ~ ~ v e d  nra  loca l  rmt- 

bepa. B man auad in a \3:ronG diakr$ict  may stay there, unLastt 

ha xnakes a Y~GC%C;IJ  upp~araneej as L Irl%ar;~rai; *bt;lxis j:ule, a 

man a u ~ d  in a vlponhj: d f ~ t p i o t  must fils bls answts'r on the merilts, 

t o  ge t  out." ~ ~ 9 ~ l m e  t o  me -that u question should not be, 

ra5sadtd about "i;m%. 
* .7 
iijtisr. :;Ii%cholX. I-la does riot have t o r  Ba caf i~ralsa  i "cin 

advance. But the defen~je is one tlzat nlayflaba%e th8 action, 

make amot,ion to v.asl? the eturmnons . i 'i' 
.A chi& th is  has no t tppli- 

ac%iung unS. i c  these Gags a motion t o  quaah tba rywwbns 19 nc~t 

looked upon a8 an Rnsvrer as t o  the mnarits. 

t $ ! i ~ ~  Zrsmannr Now about the  const itut & o m E  quest I ion? 
-h 

E$P. 12itchell. I. never consZdored -the matter ns a jury 
E\ 

t r i a l ,  as .t;o wkcther i"(; is a su iL  in tbe ~ Z g ' i a t  d i s t r l e t .  

Zr. Dodge, Suppalse he pEsads i n  crbakement, t kLa t  hes is 

I&. Lemannr NOT$ about za o o r p ~ ~ a t i o n l  That i s  a miltreti 



queation of LRBB ~ n d  faet kharer. 

I&. jgitcheXl. X aever hoard of %ha% L-inb, of ocisel: 

BP, Lemann. I have. I knav one base that was ~efflemed 

t o  B. rnaritssr by Ch.e dialrfeh a a u ~ t  in New y f ~ ~ k ,  

libnr. Dodget In Nlassaahueetts, a plea in abatmsnk would 

b~1 thA) F Q ( ~ U X ~ P  metho& a f  n~aatsedfng, sad $:G w u ~ l t i  be %rb@d by 

j w* 
2roi. B u & o r l a ~ l d ~  That 14 trvct 3-I& IXlinolsj bud tho 

Feelt~rlal o o w k  refuses t o  fallaw i b t  Th@y allcw the S i l l q ~  o f  

an a$Fi8a=vXt * 

jAr, filorganr And o f  @Qure@, i f  it can be M?1tri4 on mot;ioa, 

i"tmus% mean %hati i t  mwt be p@lasLb,ble afsro in @ow% to gut in 

a plea. Jtou @an g~lsb o u ~  o f  a G F I ~ X  by fle'tri~s of a motion, 

fnstead eF ra31 issue fer C ~ i a l *  

I?n*ofr ~-mde?fiwnd~ T b  ~sgulremmt; of the Illinaf~ e a w t  

2 8  tMC they man% ba, tricpd by r Jury, buk %he acgderal Q ~ W *  

l~sfuses 1;u take 91 plea -In ah~ t~ma\n t ,  ~ l n d  in taking a sloklon 

on a f f  %davit they get  somewhetre wf.t;horat Zi;r 

bTpe %lckersbwm. 1 agree up t th  D@&ma Clag;k 3-11 thisl %$at 

those tihRags ough* to ba ia~3,udad b %he answer* It &@em 

t o  Lhat thoset tklngs go t o  the PQO* o f  %;ha que&Gfon ahetkiar 

$hat oage b~longa b t b a k  ~ s % t ~ t  no%, and eht3~r awfik 



. , o i r x f t ~ @ g  %a~&eaa of stakt;%w 1 3 5 ~  u.7 &$ k:h amnr~~, kw may 

g;rc?lltbnn5na%y mot ion@, 

paiav ek.8 t W  EiLfag tP3$ ~ ~ m 3 ~ ~ ~ ~  Xi: m y  net bs, moessm 

t plaZecmr ra d ~ Y @ m o t  bqxb =t:k~@ qquslgtiarn As, 23 t i3a ageel&& PI@-. 

rm~62g3~, a&v-@ af 2.3:: a:&&r*:z*$ wt:.r:~@ kr kft -8& pll~$@@~l% 8 ~ ( P h  

&@f@~&& 3dd a k  h ~ e d i a t e  hearing thereof." 



BBF. Wg~kscrnbm, I shauZd not &.or tho~~ghk that the 

failure t o  ~ s l s 6  the question of jw2sd3atian was a defsnat, $e, 

iib actton, 

Mr. Mitchell. Yea are obJsct lng to 'the t emfn~1~e~~r7  

Q. ~ i t a h s l l ~  E-uk the prsrcCfoe l a  t h a t  be oan get  

those thtnge 8e~4dlted baf ore he pats tEn his answer* 

* 1 %hi& the questfon oi" oPhs6b.e~ 
n6b 

or not gau have got; ppapep @srelce on the .le,defcantiant w ~ / a  de* 

&c W%@Zre~~rbrn. ;f;bt tar nod a defense to the, aation. 

That  i s  an objoation to the j . r ~ ~ ~ 8 i c t i ~ n ~  

MP. MoFganr We%%, 1mk a.'' jurileetiahfian l e r  a defenee. 

BW4 ri%@hell, It i s  now 8 minutee aftalr 3. Sugpoee 

we ntQ&e a reaeas until $30 mlnu%rs~ sf 87 

( Thep~upon, at oqoloole g,m*, t b  AAvi~ary  Corn- 



( Wid&$, NOVBB~QF 3.6,. 1938.) 

That Comittes reasacaabZed at 15 minutes of $2 o*~ l loek*)  

MF. NIitohsll,. Gea~Jmen, l e t  us pr&@e&dr Ds .gou want 

t o  conaiaer any qusution w'Lth rsferanelocrm t o  R d e  l6, and t&e, 

that up mow, or do you wwf; t ; ~  t a k e  up again Rule 26'1 MloaIB 

i d  not get a more ordelrZy treatmen% 3 f  .rv@ went bnok Lo RuU 

tary, 3 w i l l  skart; in tha-b wayar. Now, $8 there a n y t h i ~  moper 

you want t o  way a b u t  Rule 169 T %hi& not. We p ~ ~ d l e d  P 

~esolution about that* 

Dean Chark. . ,  T f s t  L tbs one that 2a oal led f o r  under 

~ L P .  I h i t ~ k ~ . s l T *  Yes. T l ~ n t  ~ P I B ~ B  ~ 1 1  %U I V r  

I~AP*  HOP^&^* A P ~  y b - ~  g 4 h g  e~ &.:ything l a  ~ u l e  

IrS about the glptllraaf app~ar&s~eji beaauee Chin %a, the o d y  

btosewht t i e d  irp w i t h  thntf and I skqglgsoe that wr kscsp tlmles 

open, 

%IF, &$organ, AX% ~ l g h O .  . 

Mr, ~$'r[it~helX~ 4 %  g ?JJ,'le w l Z l  eons%der a l l  a f  

%hum quest2on~1 when we get  t o  Rule 28, 

Tine, next'in Rule 17, nTlmfs t a  8 e P e ~ B t  ehtf%t&lLeg 



~ p ,  W3.ekera The I " I P ~ L  qtpat;ion Chess i e  rcduoZng 

@he t fme for ssrveca aP the smum fro= 20 days to B days, 
a 

under the aonditions srgeelf ic3d %hap@ I i s  that/desirable or 

nlgh2;, 818 we not? 

Dean Cla~k* Y&ar 

Mr, Bergan, Xera, we emitted tlaz61t. 

Mr, ~itehelz~ We took &@*%on about r e s & ~ i n g  the 

t o  f i v e  &age. 

Mr)r DaBgs* That 2s u g a n ~ g r o o s a d % n g s ,  hub B i d  

that oonfain n6t9ael Z eh lnk  k t  2e disl&bva:~tstgsousa eo el* 

h t e  it i E  there i s  a hetapiag. 

Deas G1ark. 1 might say, aarsyfng: out N l r .  Dadgef~l 

ouggerstion somewhat, C h a t  there are oaserr where t ; h~  gartie@ 

~ e w l l y  botih w m $  guiak ~ c t i a n ,  end Zatsr on, in oonneaCion 
, > 

dee4 %hat it bs g~ovl i ls t l  tho% Cby be ag@6d@d up. But; aup- 

pessr, for  example, the garLisa w&t%%ell to gaaf hi Beolrutcx*ftoa o f  

rlgltta~, o f  soaathlng p@ad2q. 

R r ,  NloF~gsul~ \Yell, the d~af endank o m  arartwer tbe rime 

dfhy hB gets i t  T b r @  %a aothlng to prevent hisr answering 

S~&~?JLBF, 



snd obviouely 'thero shauZd ba a preZSminarx hearing on the 

m c'rit~ ~ h o u l r i  not tho  j -dgo be able %a craer %he def en&- 

a& t o  come fn to  cour t  pPomptly? 

D O ~ W Q ~ % ~ I . .  ~motheses? ru le  onmot;llons, and a 

a h o r t e ~  t h e .  I khlnk in an inJunctZon s u i t  the plaint iff ,  * 

in a d d i t i o n  t;o hSs  complaint, usunl2y f l l s s  a mot1 or& for a 

tempornry inJunctlon, which t h o  judge, ~ 3 8 % ~  down f o r  hr?aring 

Pn a very I%mLmZtec?. t i m e .  T,ut the ~equirem~n'e  f o r  t he 'answep 

I think: $3 genernl i n  s ta t3 .n~  w h n t  i t  does, 

Xz-p, &fl-i;chei 1, 'IF, Dodc;e, do you not :hi& %'haat %he 

t %me of the defentgant t a anewsr, when thepe i s  a mot ion fop ,@p 

2.njunction, s h o ~ d d  be f i x e d  a t  a reasonable, timel a s  EA mattar 
* 

o f  course? Otherwise you would be l e f t  ratlnar lnelpl~ss  on 

tihe xqo.t;isn@ 

1 Dodge, Sup :ose there is ' a  s k ~ a ~ t  o r d a ~  notice, o f  

Chpeej days, and order oxa notice in tWee  days, and th defend- 
I 

an% comes Snto  oust, and he has not T i l e d  any pleadflag, nY1: 

asks to be heard on t h e  prelimtnal~g injirnctionj and the COW* 

9Ls functioning, and vmnt;s the action tr%ctd on i t s  meri%~,  v e q  

p~omptlyg and bhs judge s a p ,  "1 sill no% issuo the temporary 

Injunction, but  ant; this ease t r 9 s B a t  once on %he rne~i ta ,  

go that the i s e u s  mag bs detarmlned wrth sl.esp@at to a pep- 

maneat injucctfsn," I think he ~ u g h k  to kave a right, to 

have the o ~ d e r ,  Z s ~ u s d  a% onaa, 

Jlr. ~~ l t o lne l l .  Co you likean tliat the o k h e ~  s i d e  delilire 



Idpa 3odga. V&LZ, he mug prevent .t;llo inJx~nctlon, and. 

still feel. t-t t h e  matter ought P,o be t r i e d  very ~ o m p t l y ,  

so  raa t o  know h i s  r@&'9. rlght8. 

l&, $cmann. T\TDW, pau can do it in H. FBdoral e q u i t y  

court ,  but t h i s  ar&e.r t h n t  you sgo;-.k af i s  in the S t a t e  prao- 

vran'cod to got the aaoe dacfdeC, and. tkxe Jjudge dld not want 

- p this case." 

and he saia, 

1s there any way fn ZdassachusaCts of mik%3%~ 
' 

T slzould. not ztmagine you could do tha t .  i n  NIassa- 

I;&, ::Tltohall. ?iiy i dea  was that  hs wouldisrrue the in- 

junct%on until i t  wen% t o  tl?ial,  and ir khe party did not do 

it, he would stl2.l l?:?ve, an injunction$ 

ru l e  should g5ve h i m  paweub t 0 c ompel G h @  &@fendent to f i l e  

'nis ansgvep ~f he wanted t o  f i l e ,  it, he would be in ~ a t h @ P  

good shape, on n motion for fnjunctl.onla 

&!r, Bobis. 1s there any fear  of arbitrary abues of' 
*<- 

t h i s  power? it seems t o  ma tha t  g i v i ~ s  the Judge 2ower t o  

enlargo the time i s  going ~ r a t h ~ r  Tar. Bhould we not also 

glve h%m t i ~ s  pawer Lo shorten it? Z should ra ther favor  





lip. Wickez.sham. But the j u a g ~  has power, o a a  motion 

fop a temporary r e s t m i n i n g  order, t o  praotically rnake the 

defendant answer; wlthoue (caahnicalLgr ehortenlw the k b p  he 

ao:mtraina him to f i l e  an.anawer, becrause he grants a restrain* 

ing order, unlemra hs in proof of a good defenee. 

%itohelk. I would l t k e  t o  ask Dean Clark a cpes- 

%TOM* The P l m t  OCGUPB in brackesks in itu263 17 and sery~,"~n- 

less the t i m e  sha3.l be enlarged Zrg the a o w t  for aaurse, 

Do you underatand that to 'Be an s x p a r t e  ozlder? 

D 8 U  C 5 ~ k e  Z eh2& i L  C k ~ E k % s @ o  

?Wl Mitahsll. Mow, in the nazt paragraphpb, you use 

aubatantially the $ma, ismgwge,aljcl you w&nC %lz@ time ahorCene& 

without a hsa~ing* 

Dean CJtask, 'Well, I sup9baed the naxC one alero would 

be -, beoau9e I nupggss, i t  would bca ratihetr d l f  f lcult 

to get a hearing wS%hc?tlC gett;ing a 80-day BeXay, and T ChouQ;ht 

%he~e ,  woula not be vcsr-y rfiuch harm done. BugpOera the court;, 

on the =pxparta --=--a==# a ~ p l i c a t l o n ,  has ordare& an t r n r ~ + ~ s ~  fn 5 8ayrr. 

Then 'elm defendant appsara and s a p  9t cmno"cbe don@. Then 

the jndge saya, "xf i t  nannot; be &one , I wila give, you ten 

or f i fhan  aaya* 

I@. lhllecahell. ~!&1, h2s being in Lk~e oourt, he 

Dean Clark. 'PhaC i s  trxca, but aft;c?;r a l l ,  the f a u l t  

Bs aat very ~ ~ P S O U @ ~  



an l  I do not sea hcrw this cun work in very 1~~321 w i G h  the form 

off 8PRTEi"fQY1Sr 

.b &ran CPark. 1 think that  can bs tal.en oare very well. 
r\ 

Back in the ,form o f  ntumnons T b d  a prov%sfon ooveriryg this. 

The glaqa%iff would g o  t o  the JuQe before usiag a summons* 

The summons i s  issued and %be motion as made, an6 If %ha oou~t 

~ a r t e  nn<! all o f  that ,  Th~re may bs egceptitonal cases whore 
&%--&-w# 

it would be a g@$& thfng. 

Nfr. Dodge, Do you thinlrthert3 wou3.d s t i ' ! L  be objeot- 

ion if i t  waa not 

$ 7 ~ ~   itche ell. I do no-i; iihidx there, would. be cromuoh. 

Say if kh - plaint  iff should ga Go e o u ~ t  and g e t  an o ~ a e r  re- 

turnnS28 the next day, and 9f' the defendant ~ b o ~ l d  'khan come 

Sn and show that he sh6 ,&d have more elma- 

Mr, DO&;@ ( InGsrpoainf~) . T h a t  i s  whae 1 had in mind. 

1 Xt would takilre the objectionabbfea ups 

away a l i t t l e ,  if you should pul; Lln arm exprager prov%sion that 

1L was to be ,efi!er nottee of hsarlng, 

! A P ~  C h e ~ ~ y *  B u t  he weald hnvcl La have %bat hearflng 

before h , ~  ha& baen rserved&th a co#plaint o r  5 %  had bsen filed 



g A X  T h s  c o w *  would t&xe acre o f  thata T 

supnaae, when I t  grant;sd the  app2icatfon. 

Donworth. Bear 2n nind tha'c tho p~ai~fGifff laq@3? 

w i l l  not a Zwayr~ be a hi&ninded gentl@=ar(L8l;k&ter). 

fPr, Vficke~~hame Are 'cbaro any ita%v@~8 who ape no% 

minde& gcntlsmen? (Laugh%er r ) 

1 3 1 1 1 3 1 ~  D ~ n w o ~ t h ,  I think f o r  on@ oase wtmscs l d ~ r  Dodge% 

s l t u a t i a n  m2gb:k appZgr, the;re, wouZd be 100 wh~re  the re  was &an- 

gep 1% heinj; abuse<, anti that the bay w o u l d  objtsct t o  *hi8 

shortening bo.fo~& they wercl heard at allc 

p.YY3 ...,, BTitaheXl. Z 'chlnh: they ~ o u L d r  

Prof. sund@r?Latabr One o f  the a'bjeatlons 2% f n r ega rd  

to gumm~y dudgm.ments; one of  t h e  object lorn o f  ti?@ dfstricC 

oam~2tt@es was in regard t o  the shorlenlng of the tfme, and 

IQpl 2$ftcheElr V J i l J  etome'uol2y make a ~~~~~bion *to eiGh@r 

peject OP adope that olause o f  Rule 17 that  19 in bracksts? 

-t+1pr :.:opgan; We have alGWmrejacted it onae. We 

wou3.d have %b o recons iCer 5%. 

kTp* ml,taheJSr have? W@IT, i f  that $.at so,  1 think 

a motion wouL& he in opdel? t o  %ha% sff@eC1 m l e  ml@ re- 

gu i~ .es  t k ~  dg$fendan.t t o  make answer wikhltn twenty days aftsl? 

%ha se rv ics  o f  the ~ummoas, R ~ ~ l e a m b ~ ~  tlat under the system 

r a  have &ELap%aii, the ' p la ln t l f  f bas the opt ion  t o  attach a 



#mew, i n  w!hRhi~h ease the 8elsadan-k has a ~ o p y  h e d % a % e X r  

o n  ~ ~ r v i e e  oP -::i~s rnmmozs. Ant! la(a ha8 the option thert; 

".P .%;'kt@ s-one wfGhouti sag ao.,:gZai~$ at; a15, kqow, 1P t h ~  t J m @  

for answer ~anr;  Prom ths data of the servfaa of t!m akmona, 

bear in mind %bat ",he &efead@.a& f e  G i m e  %a runniag wbmn he k u ~  

nab ha& a oopy o f  %he, aom~pJaPn% th.at lzas bosn fi2eeir Eow, 

way i;2l&% i s  i ~ ~ x ~ d l s d  ZD the Code State@, unhere'had ~ysrtom l e  

urtec:, ie %lx& if the oaragZainl;. i s  servsZL e v i t l ~  the suraaons, 

you g e t  80t iay~ .  T I  yeu f l l e   you^ ~omplrnfat, or sakqvo ra 

copy o f  tlha trwmorie without  the, ~omplaiati ,  then %he defi'endsmi; 

mar mak@ a 

 day^ PFOB *he date the a~mprainC Xs I~aniisd hfvn wfl;kin whleki 

a13tlon t o  f i3e hi@ oomslaial; only in aouzlt? No&, wrs requip@ 

ra man geta PL ~1~arm0ni~11we hav@ d1~muetsa~ti that--an8 ws araid 

that 118 would gwk a ~ o p y  oof S t 9  i f  %ti is an @our% he has to 

go t a  his lawyer da &ei itl and 09 e w e r e x  ks eaa caXX cn %he 

other r m  to furnlah i t p  b ~ %  whJr skuuld it; not afwya bet glven 
lr. 

.to h i m  br %he .saLher ell&@. 



FiIitchell. I clo not know why he, ahouLd not. 

F8r. Olrey. I t h i n k  you have contu.ssd the rule  on 

m~ncement of an action by f lling w i t h  the Clerk and the r u 1 ~  

in re;;ard t o  s arliice which is found in Rule 13, w h f  ch reads, 

 the service of .the summons upon the defendant, when a natur 

person, ~lh.aL1. bo by delivering a copy thereof and of the aom- 

plaint to him porsonally,u and so one 

Br. L@PP~BII~ r 'i'bt i.8 r igh t  

Dean Clark. Then we pprovidet in the case where the 

defetndant aould no t  be, raached, you f f l e  your comnlaint in 

court, and then i t  f e  l e f t  t o  the marshal. But there m a  two 

altsmetives, that i s ,  if you are ~ e q u l r e d  to serve after f i b  

ing the summons fn  the  court-did we not vote on that? 

MP, Lof t in .  Yea, 

!/IF~ !J%'k~h813-~ lq!ell, I was wrong. I overlooked sub- 

d l v f s l o n  2 of Rule 13. 1 w?thdraw my objeation. 

Mr. T$$ckershaml Well, i t  says %wenby days after sez- 

i c e  of the cjummonrJ he i s  requfred Go server his anewer. Ought 

bat  not t o  .ba twenty days a f t e ~  the esrvltoe of the complai 

Mr, kmann. The complaint is t~ accompany i t r  

Mr, Wicker~ham. Well, what complaint;? Tha time is s 

many dSgs a f t e r  the oomglaint. 

Mr. Lemann* Well, if you serve the sm'rzons w i t h  the 

complaint, he haa tbts same t i m e  t o  Emsner, 

Mr. Wickersham. Now, i f  you serve the s m o n s  and star 
4 



the actton--and 1 th9nb: you have the r lgh t  t o  serve t h ~  s ~ u n -  

mons without tho  complaint^ but the t l m e  to answer ought not 

t o  run untll tha man h ~ ~ l  a complaint. 

Nlr. MitcheZX. But t ha rules m have now adopted require 

that; %ha summons nd ?he c o 7 y  of l.e comnlaint shouLd go w i t h  

9C * 

Tlffckersham. Is that in there? You worked that in 

over me. (Laughter.) 

Dean Clark, I understand that you d i d  oppose it, T 

1 "chink you remain t rue t o  your convictions, 

M r ,  ~lokersham. I think ao. I rnag be overruLed but I 

!  ill adhere t o  my opinion. 

Mr. 1ViitohecsZ1. 1s thsra anything: more on that  subject, 

Dean ~ l a r k l  Then we w i l l  page t o  Rule 18. 

h l r .  Wickersham, I Bo not like that phrase teohnical 

fomas o f  pleading ara abolished.fF Forms of a c t t o n  are abol- 

iahs8. But what is I D  to abolish %csc?~=1ica3. f arms of' plead- 

ing? Every p leadin ,  m u ~ t  b ~ v e  a c e r t n l n  technical fomn i f  % 

i t fs going to t r t a t e  a oauaet of ac t i on  as knom Co the l a w *  Of 

oourae, if it l a  an "old wife's t a le , "  that  9s a d i f f e ren t  

thlng , 

IJr. &!organ. A r e  we htbolishfng the comrfion oouults here? 
r 

I Dean Clark, Then \re had bstter put it the other way-- 
I 

"no teahaical formsof pleadfng are ~equired.~ 

Mr. Morgan* That is probably mueh better, 
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lr.Wi~ke~~hb3llf. T h a t  would be b@%ter--"no technical 

words of placadtq are required*H 

hlr.  Dodge. EquPty Rule 20, on the l e f t  hand side, does 

not have much appliaat;lon. 

these ~ules, the technical forms o f  pleading in e q u i t y  are 

abollbhsd, 

MF,  onw worth* Tdhere, 5s that? * 
I 

I&. Lsmann. Equity  iiu-iule 18. But he r e f e r r e d t o  Equity 

Rule 20, and plaaed that on the o p o s i t e  pnga, $notea& of 

Equ l ty  iiuZe 18. 

Mr. Uonw~rthr Equity Rule 18 i s  not 'properly in thsre? 

~emann. No, there (Indlca'cing) it is very short. 

Well, gquity KuXe 18 aays, "Unlesa otherw5$'BTpzr&soribeB 

by statute,  OF theae rules,teclhnleal forms o f  pleadZn,g in 

Bquity aro aboiish@d," That; %a a different  ,thhgr 

Dean Clark. NUT$, the l a t t e r  sentence of Rule 18 oom- 

pares to the latter sen--ence o f  Rule 19. 

t o  Rule 180 instead of the preeent jarm, add t o  i t  something 

Llke the clauge in bo th  I l l i n o i s  p&3rac.t;ice and the New York 

i i i i v i ~ ~  ~raotioer I t  I3uk every pleading ,ahall contain a plain  

and precis@ stutemant of the f a c t s  aonst%%u$ing a cause of 

Dean Clark. Nos, I was going Co s a y  that  the ob jeot- 



: 20x1 o f  many t o  this rule tha t  i - t  may be coverad later, but 
i 

j perhaps if we pro tes t  several timas ft v t l l  do no ham. 
I 

Dean Clark, But ?$e do cover  %his  thin^ l a t e r  on. 

Mr. Wiokershstm, b s  $ you have "Form oS g$ead%ngsfl In 

i 'uI.~ 2 0 r  
1 %  

I Dean Clark, Yea. 
, 



968 , 

' . .< 

I 

ib~p. Wlckersham. And you have Rules 22 and 23 a h 3  " \ ,  ' 

t : statilw the same subject? 1 

Dean Clark* Tbak l s  Crue. 

RT* W i e k ~ ~ ~ l s m ~  P ~ S ~  ~ B O B U B O  a l l  aS theme ru&ss more 

or less roEor : o WI.@ -pslaj; tlsat; I made %ha 81~1gg98%b%321 &bo.af;. 

1% b ~ i n g a  up that  cpm~t3on of Prhak I;@ plolaa~r ahcilP &%ate4  

You have got, J;hreo or Zoilr dP?fo*.sat ph~ases eo chooee Iroslc 

The rule in Seot9on*- 

Dean Clark ( Tnterpo~lag) ,  Ye(911, L $>rasl-uas .I;h@re i s  

no Inconsfintsnoy, ant3 I cannot m a  si3y inconaJp8te~~oyg tt say 

be thak $mfly,rat;snt t o a  ~ { t & 3 r "  The ca.dlltiaa k31at you aro  

M r ,  Wiclr~~ahRmr Pas, bul; 3uXe 8% f s  nm~nhex12; t o  

Fak t h ~  mement asalti2ng tha Pam, Z w i l X  flsk generiaZly whether 
$0 have, 

that R u ~ @  I8 5s nsoatlanry or impo~tan* ~nbush/ B@f~rcrj you get  

tho me:ld~~@xst of th@ yAoadlt~g8~ eta3$ ought 209; t o  deal 

wf.P,h the au.2:2jdnt of whohat are the pJeadlngs thezt; Bay BB amenaed? 

the olbmplal.nt, ths aasmp and reply, @ t e . ? & a g ? l %  they aot  

poeeeeo the pro-c:luiolnr sga~dcllng @asn&ent of  :;ha pl@adfne;s? 

i s  a aere mstttsr o f  o~deo, 'of eotloesr* 

Ohoay, Arc yaxx eiecuesing tl& laat ssntenclce o f  

EIPc Rf%@k8~# 

Dean C J&rkc I do nab know %'ha% Rukfa 18 ia aqetlf al ly  



nsoeasarp It is probably a l o q  the Line a LletPe o f  tha 

Equ i ty  rulea, If you want to s@+v.B~, @paeel YOU aorxX6 leave ouD 

Rule 18, or 1 could a&d another satntonoa, Ln Rule $32 f ~ o m  Rule, 

fdPr Olney. W o l l J  i% aeeme t o  me, &IF* G t z a i m ~ ,  that 

if there i s  a ohanget %n %he laare a8nteaea of? Rule 18, the ~lxZe 

2s o f  value, beaaua st more =at iam %hat; erse maa tly tur cad for 

gurposen of delay are matdanar %a oonneotlon w%%h pleadings-- 

t o  artriks out thia or that, ar Z;o require f u l % e ~  pgraof, or 

sora@lh;ng of' that BOP%. Now, C l z a t  fa  w h s e  m&ions o f  that  

( ~ b a r a a t e ~ ,  t h a t  are used for pwposea o f  a.elay, Cake the %%mot 

of th.@ d a w t  and all tbe past of S t l  seeme to me that srt: 

%hi@ point a stanCement that; haa the idea o f  the last ~@n%enae 

last r@ntegae o f  Rule 18, beeause it falls t o  distinguish 

bstv@@a the effect  of an ~ F F ~ F  or defeat in the g2eadingsr 

before t ~ l a l ,  and a% C h n  t r l a l ,  and the e f f  eo2; $8 quL%tt;s B i f -  

fepent, fIeFe 18 t he  ~uggeseion V a t  Z ~ ~ A C I V B  cXpaftedt 'Prior 
d 

t;o trial, errors or ( 3 ~ f  ~ C I  in t he p5eadi~gs  OF groaeau~e 

that $4 not aubs%&ntlarlly af f eat the  j ua t  dtemimt ion of the 

cause upon 9 t a  aterita are t o  bs 6 i r r e ~ a ~ d a d ,  and after %ria% 

no rehraring op new tsfal @hall be allcssa, nQr any jubgment 

or order se t  m31&e op vsca$sc! by reatrun by Teason of any 



error or dalect,  unless it a f f i m t l v e l y  appeape t;hat %be 

same ksrs aubstan.lr!aUy p~@~!y%fc@d the pwkg fin the? presm%$;- 

a t ion  o f  his case, baa ceruseB sn sr~onaou~l %ermine.%ion o f  

the, srnuple upon i t s  m e ~ i k ~ r "  

gzlaju8loe affirmatively t o  a?;3elat, Jla t rgor tant ,  beaaurse, %hip, 

122guage hare (fr:dfantinlq) i s  u a ~ 6  in a &food mmky oaclcte and 

a $008 m a n y  oourts ~ ~ ~ t ~ u f ~ a  $hie imguaga a re  go%= t o  as* 

n w  Chst 10 did &?gear a f  f imatlvely @hen i t did noC appear 

l&i?r M%%~hell* You rsafa "before, tirilal". You mean 

1 8 ~ ~  IMor?can. No. 

Idre Olney, I simp2-y  add "priozr t o  the, t r i a l t "  

?D, M i L ~ h e l Z ~  Well, 1% you meant t r f a l ,  or the #$om- 

m~ncemsnt 07 i;,*~"al, nume cundltlon wo?%ld not @xist dm- 

Xp. OZncay+ P r i m ?  t o  the deaZ@lsnr 



~ ~ n d  tl.lnn be come8 2n and cays @oms "iG i w  nok dot%@&, o r  some 

"t*' $3 not cros~ee, and. then !;he same thing f-mppena ngakn, 

' It  h i~s  ~uSst61.ntlaL1y pre j~:dicod s l the r  party. 

, - 
..LF, l$;li%c&aXlr i: thaugh-b you mcernt dtl~inp; the t r fa l .  

O%:?l@yt Y m h  

7 r: L.,P. !Ai,iltchalJ. You+ meant u.mn conl;$letion o f  the t r ialy 

igp* Oxnay, Yes, t k ~ a t  i s  t r u e r  

not take 5 . t ~  2laccr among >lead%. -8. T thfnk %~t.t ; l .~g L% in 
-R,& 

soaia 3lnae tqI~s~.c T t f i  g ~ r ? ~ . p a '  ~ - q Z i : - t l t  ion  t o  the wboL$ nraceclure 

1 + 

EP, clney-, I b i :  t russ  but; the  -;>olni; luade i s  t-kkaG 

a :%eitsr8tfon o f  -i;b p02n-b woulG.  l z ~ t  So any hs~w; a l l i  I 

thou3ht: 2k  W r i B  of value &re in co neetion s S t h  pleaZI%ngs, 

-that g o r t  0:: thing,  are o o ~ t t l y  t o  t be clierzt .  

o n l y  p l  cadlng? 

naan Clark. poetsZS1-y i t  sho113.8 ba nu t  r igh t  af'G~r 

i-''p* Cherr;,. Yes, I h s d  sqme ~tuch?hZng in mind of' p u b  

G 1  g it; gomsril?are, &o make i t s  ~ r ~ g Z % c ~ G % o n  gentlrakj the earlier 



bhs bet0ar. 

radhm a general p r ~ v i a i o n  or. rctatz~t~e, and. I it 

good S X ' A & @ X % % ~ ~ ~ *  

Kr, 14ftakAelPI Coi~l& we no% r s f  e r  9% te the Committee 

for F ~ Y P ~  lea? 

$&P, E ~ p g m ~  i: TaQV3 tiimti thnt  hts d.on@+ 

MP, Babila, I agraa w i t h  tho cruggdstf an %ha% Mr. 

Chaprg. made that  we put thila thing f ?..p%h&~ back, if ~ 6 3  

1-t soems .to me i i ;  m i g h t ;  a6me in under 

fi 
$0 %be r s ~ a ~ d  N a p p a n l ?  In that eonneotioa, wPkl. you lnavs 

youp @li;afr" g 1 - o ~  a g ~ ~ ~ e r a Z  :?ef ~ P B ~ L G ~  ti: t he statute, tlna we, 

nou2d see vsliere the provlaions of % ~ R B @  etatu%sa would be 



them oorra~pond t o  t h e  Padelrnl statutes$ th8-b i s  the advan- 

tage  of shawfng that you have not overlooked anything. 

Dean Clark. Do yau mean that next time ae m~nast? (Laughterr 

~ T P .  ZemRXIlI. Yesf I am just aslxitlg &out the Federal 

De&n Clark. Y@e, there ara nsveral Paderal statuteer 

The amendment etatu%;ea a m  refarrat3 t o  in Rube 233 &ad are 

cepZ~dd here, " ~ e o t f o n a  767 am2 777 Unitocl 82;a%ter ~ o B e . @  

EPT* Uobie. Y77 i a  a g ~ n e r a l  one, 28 U , 9 .  Coae, 7717. 

Dew Clark. Now, t bs ra  %a omon appeials t k a t  I refer 

JSaas;l CSax=k, Opporite Rule ZZI Nowl, :GP. Z e m m  you 

asked abouf the sppetal ans$ %hat would ba 103 or 3-04. 

I J ~ F ~  L @ ~ a n n +  T b t  ~ A R  B O ~ B  Irangxage res6m'Ssl.i~ %&Pet 

aubtrtantial. F igk-tzta t l e  that rirghf? 

Mr, Morgan* Ye&, that i e  aonnaon Cede, language. 

Dean CIah~k* Y'~es, T. am pretty sure 1 hrzva gat that; in 

T?l a Dean Cla~kr The appeal seotlon* T;t717rg hoxSa it 2 8 )  

oa,poeSte, -la IQOg 1% i s  at3 1T.3.C1, 391. 1% says, tg!fh@ 1 

ooupk skmt7X g i ~ t ~  3u@rgea% after  an cpxmlmtlon of klw u n k i ~ e  
1 1  
IS 

; reaopcl befo.re the o o u ~ t ,  vibhoul; reejiarfi t o  'ceobnioal @rmrs, 
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&sfeoCrs, sr ezaepClons whloh do not afif~aC Lhs sube$ant4a2 

rigms of tl-;: g a r t f  as ." t'nazt lm st the end 05 
Rule 100. 8043 now we P ~ V B  this in as a w&rn&@3 the 

%iL~hell. I wonder how abou$ & $ f e c t ; i ~  the ao- 

$%on before the court ~i-rIael?e, the graotioe says t;hsg mray rolake 

on tbs ass~mptlon t k a k  they coulri deeia ai@h anything the die- 

I 
the  stututa, bqosuse there &lsl ao rafpia@ncts C c  that Zn %-bl 3% 

I.@ a l l  a quesr.fcn ol. gracGles and proerdu~cs ia the dia tr io t  
3 

onurts.  An& twt l a  one oP the qusstiona that I wrote 
9 

nn-i hande& to .::ha O O U F ~ )  and Ch,~y c o a f i ~ ~ l ~ d .  the impreecsian 



%. Tolman. That occur@ Sa one, of thest", rulss now. 

f s  t o  say, ehsre i a  a p~o ' f i l a lon  t l m C  aay8 t h i a t  Llnese 

defects shall  not be the aause, for s rehsariq or a new &rial. 

Naw, t h e  r u l e  a o  origlnwlly druf$e8 provided for no pereon, 
-* iuow, Judge Clark changeti that 26in~;uag@ only so Tar as it; oe- 

Mps &%jli%chella ?leu rfiesn on a mot;ian 331 th@ trial o o ~ ~ t ' ?  

3l0Xmanr On a mot1 on in the tr~l,al o o u ~ t  But 9in 

ad&lblan, T fins a sl,kuat%on rtuch ae aPosts i n  the Gas@ o f  

Bapboup Asphalt ~)BV%% C O ~  ~8 r SbanCard &&$halt 8c & # d b g ~  G O * ,  

~ e p o r t s b  in 275 qs9& page 378. T ~ k  want up from c ~ % o P * ~ o ~  

~lnr?: Che opinion atas written by NP. J~csticas Van DawanCe~, &nil 

i t  deal% w i t h  the rule made for ~ i s b ~ i o C  Gourts, and %-b hhetld 

Llaslt that; pule was to he aoneidcred by t'het cowl% on appeal, 

and it w w ~  a m l n  whaoh prov2de8. that the, nalorlativa ferm o f  

@itademenO sho- ld 'be, employed, ancl. grsh%bitcad the f i l i n ( q  o f  

queartionhi and sulswrare. A fall sho~thwii report; in n 2 n ~  

volumcas aaar f lSsd, and went up go t l.;B Court uE Appaale, not- 

wlthetancllne, th%a u l a t r i o L  Courl; sule. The Circuik Gamt o f  

A;jpeals deolinerl to look: at A%, revers;sd the oaso, &rt.t'J. I& 

well% &o %he ~ugxzsm@ Cawt,  twhfoh sag& t k a t  un~er the ~ ~ F c u I % I -  

gtanoea, because they aly:ays knvo allowed 2% t o  be dcrne--tb% 

t t a - b  wae an abuse o f  judicial diacrcbion ax~d YOU sh~)~xlb Mvo 

F ~ ~ V B P P ~ ~ &  'the ~i'Ch i n ~ C ~ * u a t l o n ~  t o  file, i lzsCo~cf o f  the 



%ha% thla mle, whioh e, be refleeted %a 

-@he a t l x e ~  @ o ~ t ~ a  Thepefo~a, 1 think if 179 ttalce the  TOF::~ 

of prov2dirlg for a rule tha$ iP; l s h a l L  no% be oaurtta for motian 

tap new %trie*X o~ ~ehearlag, we us6 a12 the force w9eMn ow? 

rPleporslP;ion. And 2% wn8 on thls very r u l e  that the f irsG 

ahage  was made. 

hE[r. l&&t.t?ckeli, Ye&. BtaL %her@ i s  t h a t  @a@@ that Z 

balk@& about; a Pen ~aaenear ago, Ohat unem the rule 

pawesr o f  the, tr3ra3. aowt, ruJoa aia.g be, maas in t b  trial  

a o w t  whiclh w i l l  f 0.m B ba~lis fop r2gg@aI1 That $6 a libera'% 

v i e w  of the ~ltatuge %llclt you ought to t a k e I  1 am not peferzr* 

t o  have thls in %here. 

M F ~  Wiakerrabam* I% does Chi@: gJ;6 nea698;srarily ag* 

plies  t o  anpeal, mid wa~fXd &net be a CeshnfaaZ rule PQF 

Distrfat  CUUP~T "NO r@heaplXIg OF new G~lal is]RaU be, srl~owenra8 

Nr, mlokenshaua. Do yea have m &pplf c a t  ion for a new 

in thsr D i e t r i o t  COW%? 

jJf$t~hell. S. am talking cabout the end of Bux@ 

I ~2-3td know L 

MY* &:%%aheZZe -t; says, "On hea~ing of m y  lappea& or 



motion Tor a new tr ial t91 

a t e  and t r i a l  aour%s, %hat $263 U.S. Cg&a, 8911 it refers t c t  

an appeal, e te.$ "$33 uny case, a$v.trll UP @slnlncalfl and aLsla 

refers t o  a l l  UPS. #gturk@r 80 ws actmot legis late for %he 

appeallate courts, but f C h i n k  t h l e  w l l l  be t d ~ e n a s  agp2y- 

1% t;o the D3.s trtl.ot Court, and on f;h~othel? kana it w f l l  have 

P goad effreot in the heppellatbt aaurtr S do not think we nee&- 

Dean (~(~nketrposlng). T Ro,nbe th,hlnk we a e ~ a d t o  

oonafder Rule 100 yet, 

~ o b l a ~  I8RItalfxiw &about H U ~ @  18. 

nap, Kitahell. :Ye h v e  not, setelarc2 the matter of' %he 

fir8t.t;araasnteneee in fiu3.e Xi). You have %&en the Lraslt 

paragraph and you h a s  accepted Judge  OZn6tyts p~,rov%afon. Rut 

the flrst: two s entenatss h e ~ e ,  "all ~e~hniaal f o m s  of plead- 

ing& are aboliaheiil. For %he purpod o f  d~temninef the csf'feat 

of the pleading, rtt: a h a l l  be Ilberallg aonatsued, w f t b  i;h avlew 

t o  erzlbstan%%al jupitiae between the What 18 your 

ao%fon on thatT 
B P  

sip, Che~ry. that what: the R%po~tsr m a d  

include, in Buls B01 

r8r. Borg&n+ Yes, that woul& b@ adderdto Rule 80. 

;&P, C h e P ~ y - ~  The subEl~ance o f  tb f irst  twg sent~ne881 



Dean Cxapk. 803 when I mnee that auggesCian 1 was 

gh$ahfw 0.. l o a y . $ . n . p 7  - I ?  o:~ t  : 3~e rirst two sontenclee, and adding 

%he fom o f  gdenriinga? Zudorcr'band that b h e  f i rs t  two sen* 

%enass W - B P ~  thaught p ~ e  s Y~trJy a p p ~ o p ~ % n t ; e  there rather than 

in a ryepn~abs rul? 

Deal Cl&~kr Tha first two gsntenoas can be bpough% 

in th9rss 

EXL. $ ? T e ! i g ~ ~ h a m .  DO not &2e, 18 an& Rule 20 deal with 

bin@ thoas tvo and m&o orad PUZB of %ham? 

ljgp,n c?lal?k. St can'bn done. T Cake it; that JvBge, 

1 Ol.nay a suageation gocsa t o  Rule 3, an2 th i s  go@& to Rule, 20. 

GheP~yr YMIr 

!ybd g%t;chelll TPh3.b ~ s t - ~ l e a  thak. 1 wanteatoaerk 

iiule 17. fhq las t  p~iragx*-'agh say8 a dsfebult may be 

gqgatnat ??hares i s  nothing saic! there about pCo- 
.- 

86adv;~e, r i r  enter$.n$ ju&gmenC aeacseslx&g ths dm+gesg aaPi -i 

nsa rondrrlng i f  thoro 18 any place w b ~ e  t i m t  %a dealt w i t h Y  

&be QaBe wow%& p~Cl~%et& w8 but y@ak@pda~ 

vobed + b W k  thsrcl shoula be sm wffLdatr%t, and 3.b has gat $0 

Edp. Bflt;cb@ZZ. Po12 have, that in mSnrl? 



:)@an ~ l g p ] ~ .  yes, I kravo Ghat i n n i n d ,  f s h a - f  not 

have Lo L X ~  ;yurg%hfng about oovcrLng that ~iofaal t ,  otI:.c:;: tkan 

E clefault by non-ayjgsarance; but 1: understood the judglent 

was thazatsull ~lucll dafuult~ w ~ n t  to t h a  saw?%. 

Deal% Clark. YfelL, I haye that; fnmlnc2. 

3 . 3  Now, liuls 19, 
- z 

Wicker~ham* I : 5 0  not um':srstand the Z a s t  par&- * 

gragb of Nula 19, wh2:re it says, "An:; sppl%oatlon t o  the aorare 

fop i % s  oz>dep ?r?oP to the tri 1 ~ l ? a J l  be by way o f  m o t i o ~  

tvh$ch, u. less ot::arwiakt speciflei, shall be in writ ing and 

siderod ns a plea an(! be subject t o  the  ru les  appli-  

B -ble $0 g~leadings 1 H  

I am f m i l f a r  v:ith--I wanted t o  lnsvs. all t h ~ s e  papePa, f o X l o ~ -  

ing the orde -ly p~oceflure, of answers and so on--z~b.%ch trrould 

man  tl.18-b under t h d  sugg@sted system t h y  woula l?ave to be 

f i l e d  w i t h  .the a o w t ,  an:' copios IurnZsbed$ and now %II@Y 

would have "re bs served, and i f  khs signlag by aounsel would 

aarpy the  e f f a a t s  trtslted hem, that signing by aounsel, &nd 
I 

w i t h  lottlJ~getfongt tllere, conta".ned, ~ h o u l d .  be sinpSer ID. 

other uordls, eheae me, gcsn-2~a2 formal Pules, 

&fp. ~ J 3 + ~ ~ - ~ ~ ~ ~ h a ~ ~  v~91t:t iio you maan? Do you mean ttup- 



paee I nuke a moGfon to obtsr9n a more definite complaint, and 

the oourt a&enr tba oraorj the, oom~?lrrint then stmended in 

aocor4ana~ with -&hat ordar i e  a plepldlng, but the rnotflon i s  

no% a pleading, and the opttea, 28 not a pleasing? 

Dean Clark. I traat t h e  moCfon t?s a pleaQiqI  8 ~ 8 .  

of oouzlse whe% I aeswe l e  that i t  2s Co hsl called (i pleading. 

MP. Wioke~shapllr P d e l l l  I do not vnderataW haw you 

&an owl1 i t  a pleacling. 3% 28 not  glea&in&. Tkle pleading 

i~ an or(&ply artatem8n;E tha facts c ~ a ~ \ t i C u ' l ; P a  a cnuaea of 
I 

action or  a d e f e ~ a r  Yaa may call 1C: any&hlw you like, 

b ~ &  t h o  qugaabion i s ,  i t 3  %ti .borfaaut'c' 

pllp. DabLee Ia, not ca &BxWT@P u p%W&iEg? 

ktp* $ f $ , o k @ p s ~ ~ .  A i;t~g;upi-ur f i~ len i t l~a ,  Bt7e&a?lee 

in@ * 

&~%.~)Ic$PBT:&QB* %@l3,, %k%% 2 %  true, bu* tetohnicraX1~ 

ion$ btzt f t h l ~ &  Dean CUrk bad. in mPad, tso P a r  wsl the 

mo%l,@n %2;scs%f. vjas a@acam~d,  an8 86 far* a% pleadings tarelre 

oonoern~d,  Ghe csuIees w i t h  regax*& t o pleadings shouLd oorer 

I$, n a y ,  z have pp~$.tt;ran or& 'chis as o. B ~ A ~ ~ Q P J Z ~ ~ O B Z  ''any 



a ,n l l .ca t ion  t o  the court f o r  an or r - c r  other  thnn an ox gur2;e 

order  ~ h 9 ~ 1 ,  unless ot2.lc~wl3er ~ p e c k f i ~ d ~  be on v~ri~bten psk 

t i t i i o n  or no t loe  olP moClon, whlch ahalL, as to the ordel? 

sought, be consi.deretd as n pleading and be subjsot ae t o  g t s  

cnnksnts t o  the rules applicable t a  pleadings, 

Il t that; i s  cons ide~ed  as a pleading? is it ths nppllcation 

ou havs  $5 mot;ion as  a pleading 

-.-re Vjialererhrsmr 1 navor heard of 1%. ' 

- 
93x3, 01m3$, 'hais W..J~B L l m %  cod in  t 9s aray, "Mhi~ki g'ha21i 

atr t a  tile ardes sought, be cansidered as n pleadhg and. be 

~pplioatlon t o  t t k 5  c a w t  f o r  i t s  order :jrlop to the t ~ i a l  shall. 

be 'ay way of kotiosl, shal l  be in ~miting, ajnd shall s e t  f o r t h  

the rel.lef OF ordelr ~toxxght, and shall be coneidef~:d aa a plead- 

yhat is a motion Lo t h o  court. 

P;qpe  ema am. bvhy should we not c a l l  it that? In 

.part of tbs com:ntsy t k n t  1 come from, and -mss2bly some other  

p a r t :  o f  ?he country t k m t  i l s  what they would o n l Z  1%. Now 

we o a l l  r v ~ r y t h i n ,  o f  %big $or%--.evercg dooument; that i s  signed 



by aounsel am2 goes ilnto the reoord is a pleadiwr 

Dean Cka~lr+ $0 do ve., 

Lem&nne nnd kt i s  a bad Sdsa. Z look?d,atHCh3?k 

on Plestding," and I saw tlriat; At i s  mostly consIdared as a plead- 

ing * 

vis2.m wu that tho  auvineg papere on ruotion~shouLe be subject; 

t o  the  sarae rulea as plaafilngs; was not C h a t  dl, Dean  lark' 

1 g,.r @ ?;litohell. 'IT%~T not say' t & ~ % ?  

Dean Clark, 1 wan% t o  know VJW~ Wlekerahm ~ B S  
1 

in mind, because I ean see the  erdvan%ags of having one %me- 

diately applfaabler But if IPC~ want t o  c a l l  f t  n pleading, 

hy :ihou22. we not do so? 

Nip. ~iokersham~ Beoausts it %a not. "i'L~.t %EI a plead- 

igxg? A gleadfing: 2s a sf;aJ;gmen*i of the factpi conutitutfng the 

asluss of ac t ion  op befanee. . Zt hsla beem so scsuognlzed by 

offielals an& csu~%s. 

$ 1 ~ ~  Dobier .Th@ l i n e  bstaiean orie of   the^@ moklons and 

cj,a~uppar ia very thin* iind Judge Clark in h i e  boak h e  a 

refapence to 20 cases. Tho oomplaint may fail t o  s t a t e  a 

aauPre of aotlon, ran?; some aourts say, " T ~ S B  i s  a rule o f  law 

subgeot to a demwrer," can8 others say, "No, it 9s not a rule 

o f  law, but the  fact, buL i t  .is n cauee of action, and %here- 

f o r e  the motion $0 make m r e  d e f i n i t e  and certetinrU It seems 



60 me that you can go on w i t h  a dsmrrer and g e t  at this. 

iher Wick@~~ham* Then the: amended order is a g l a a d 2 ~ g  

5u.k the motion i a  no& a pleading. 

. Mr, m'iol-:eraham. it ie not. 

& T P ~  yC%c!rarellnam, No, It takoe the plaae of the 016 

&~mwretr, cne tha demurpar ' b ~ c a r n ~  a plgairfng. A ~no%Pon t(5 

i a  part of  tlm p3.eacllngP I cannot itmag5.n~ that. 

L ~ m d i m r  Are we not dlruet;e& %o abrogata aZL % u c b  

~ t c a l  xbultm here? 

&IF, Wialcepehrsun. L know, bw%; %her$ 19 a 31 .~2% $0 %brat 

one man w i l l  come fn ernd tall a story, and eombo&y w911 oome 

in and t e l l  another story, and %h@ juwe wLZ1 do a-%f;hiw 

f o r  hb~r That fls one th2ng. But J him opgersee %a aboliohfng 

w f l l  c Bus@ &IG f ' i c u 3 . t ~  are the Z'lr~t worde 3.n the next Co the, 

2 ~ a t  %Am, to-wit: "be aoneril&srsa ae a pleading and ~ubjeob 

Co the rulos ~pplicabLa, t o  plawdllne;a," X$ .%bat wae Z @ f C  

out, thal; satenca would r r b p l y  say, "be, aonctl8ersrfi as et 

plaac21ngg m d  not %ha15 be, subisat $O Lhe rules; a g p l % c ~ b l a  



to ple adin;;. " 
&IT. W 2 c l ; g ; ~ g b ~ i ~ ~  Now, w h d t t  az3@ the mrmles? 

PSr, Cht~rl"y+ They arw the ru le8  in subdPviaion 4 on 

pleadfnga. 

T{;pr !;li~ke~~ham~ Pel&, you say a s  to the f a m n c  T h a t  

I s  one t;h~n&. But there are a 10% of rules as to pleadings- 

when che ?load'lngs oh&L be sepvad, he shall. answer8 gnc; go 

he ru l e  apg2icable ti) % ha motLon8 will not; do. 

Mrr Cherry* B u t  t2?ey are not; In thSa woup, c r o  they, 

as t o  s ~ r v i c e ?  

applloahalal e do thap l  ~ t i k r l  ings r 

~~1~~ ~ g a ~ y ~  e m  you cot say, t o  th@fp f ~ r r f l a a  
C 

p .  5 ;  That would 5 e  a l l  r lghfs, 

W.  onw worth, I nevor heard of anythlxy; but t b@s  

a plea8ing. But when I. r@ad this thing T t h o u g l ~ t  I must  ha^^ 

I thenlr in some of.' the rul.es wg have passed, 

t h o  question has been ralaed, and on that same quest ion  w e  

camp air& anc7 you make a motion t o  matke 6 e f l n i t s  and aerkstin-- 

you have pleaded t o  t h a t  comnlnint  :-or t he  t ime  being, and 

then Lha aourt dihcgosea s f  ynur moticn one wag op ano'cher and 



?&L liirlckershram, T!.~lall, as a gsncral -mls, but in many 

saees-when you make t 5 x t  motLon gnu g e t  can B xtensfon of yoiar 

tl+me t o  plead. unt-1.1 +the d ~ c l s i o n  af te, motlon. T h t l ~  mo69on 

?&p1 WEclrersbm, You delay the %%mtme f o r  the B E P V ~ ~ B  

Ifiilitchelll. It seeme CU me that an the qusertilon o f  

t h e  usa of dhc word, thero ape ~larn~ peopXe here ~a*bzo lrhfnlr t hat 

thr, pl@ad-'.&ti; incltzdes such t h f n g ~ ,  2nd .others who do not. NOW, 

in  wao, und it Coss not mak~ sin$ 

ciiifferenoe what use vae apply itt $08 if yo-: wane %a avoid thet 

Issue, why not adopt Ch@rryTrt suzgostlon and clCriko out 

"ae, a pleafiinsff and add flspqclal annlicabls t o  tEza fsPm and 

(;he oontonts)8 thereby. you vrouJd avoid t%le i s s u e .  Is there 

any r e a - t ~ - - ~  l abep  on in 2rie pula f o r  oalXln2 a motion a plea&-  

I s  i he pa inG~dI  1 ~ e ~ i t a t a  t;o t h ~ o w  this out r The rule9 a& t o  

the answer provf ds tha t  the 'defendant must f .l2e his answer 

or othe? defense wfithln 20 days. I think that amobion t o  

make mare BdTn l t e .  Ls a defense* 

iipr, Donwor3th. I n  oreer  t.j br?-ng about ?.c'cion by 8 



ru2e- 

4 OZney ( Iratorporr 5%) , You a re  golag t o  open the 

vrhole matter t o  delaz. lI:2sgn 3: paad that I C i d  nok under- 

stan8.what was meant, but I su ;Jose you had in mind requir- 
s, 

ing the, daf cn6ant t o  answer, and you wanted to Bacilifata 

tha6 wdavoi6.  c?ola.g t ha t  is t L  e tl?Zw t o  do. 

Dean C l a ~ i ~ ~  O f  c o w s e ,  1 tilink tk~sre is a danger, 

3ut  I hwe covorod *t?:at in my @-auld 6 in hare, I f  Lhwt goes  

Sy -b he l.~oard, 1 t h i n k  t h a t  had b e t t e r  be shopped, 

XF. Donwo~t h. 1 you would have a rule subtlCeuzw 

t ia l . lg  t o  thls  ef leoG, t h a t  a man h n ~ l  a pleading and extends. 

Cher t i m e  f o r  t h o  next pleo.dlng, subjeot. eo suoh tarns as %he . 

oour t  may ialpcse. T h a t  18 u~lua l ly  done by a motiton.to make 

more d e f ' l n l t o  and oertilin, but i t  doe8 ax~ead, .the time, sub* 

j a c t  t o  the  ( ~ ~ s c T o G ~ ~ I ~  of bhe C ~ U T % ,  nncl I think i t  ought to, 

beaause the compla%nt then i s  dofeotfve, one %hat should ba 

khe oase f o r  tihat reason, 

man. T h i ~  w l l !  hnve t o  .-a b ~ c k  m e ?  be3 worked over, pa r t i -  

cu arly on t h o ~ e  i..uestlol)@ o f  tlme, beoauee t h i s  in%erpreta- 

tion ol' t im.me i~ould. automai:ically ba taken c n r s  ~ f ,  if thfs &E+ ' 

a pleading, and i t  would not- be if t i ~ l s  wutr nat a pleslding, 

the notion t o  .cake :nor@ inSte 2nd cortain, and I r@qu?nSre 

that  $0 bo done in fZvc day@. " Any judge that regard8 



him elf 2s bound by t h e 2  20-days rule TB&$@& moklon to m&e 

mops def b i t e  o r  strl,::e ~ u t  ae belnk redund.ant, 

M r r  Wiokel~sham~ ge may extend it o r  shorten it. He 

is not; bound by t;hs rules as Lo t h o  t withen w hi oh plead- 

b g s  maybe  flZad, T h i s  $s ae, ta %he time inv~hich  pleadingdl 

nlay be f i l e&,  and T GhJin3r you would run in%o d9ff icul i ; las 

tllere, and you vrovld Z;akc away from the eou-t plenary power, 

and I cia not thin].; 1% tends t o  urn$:@ the proceedings: a$mplere 

1 k hinl-: ti t;hg rsvepsrss s , 

&?* ! 2 l k ~ h e X l ~  L urn no t  c l ea r  as t o  what you are drlv- 

5ng at, Its t ~ , : o r @  m y  2 5 s ~ - c e t l o n  %s to whethsr a nation t o  

m&.re nlo13e dafinlts anii cer ta in  i s  ta $@&ding? Now, t he re  i t 3  

not  un-y ;bjaction t o  taking o l t h o r  way o u t  or' that  if you 

ti- ~.slr: you, ::can Clap!:, is ~:hr?thor t h e  ru le  that his s t a t e -  

mnt; be coi~sldered acr a gloadfng would u p s o t  some a f  o % h @ ~  

puiee. If f i  does, you CUB a t r i l ~ e  f t  o u t t  If i ' b  does not, 

i t  would neem sacrier $0 Gako the statement, t b 5 1 . t  iG erhouxd 

-be aansl8ured a pleading, in ordo2 t o  progen% the ~@draftlneq 

OP o % h ~ P  P U X ~ B  e 

Doan Cle;tpk. 1 thllnk i t  does upseS, some, of the othsrs, 

idFe LLtsmanne I unfieratand i'c now, u m ~ t % ~ n  5~ not 
* .  

a pXea&$n;, mtj a: ~ o u l a  not have, t o  do'thstt; u n d ~ ~  thre p61er 



Mr, Dodss, 'he ques%j.on f s ~vh@Cb@~ it is suhjetct t o  

Eean Clark, ::y ctuggsetion %as -t;haVb we put in that 

a a  t o  the r u l e  and thr, eontent o f  pleadings. 

1 4 ~ .  EodjgeI @kg not leave those words out? 

Dean CSaPk* 1 p ~ e f a r  $hat, 

Z ~ P ,  Wfoke~sham, ~ardonme C h ~ ~ e r  Mow c m  you make 

a mot ion  t o  ~ctrike, or to move to amend a pleacilng, subject  

t o  1;he r u l e  roga~ding the form and c o n h n t  o f  the pleadfw? 

gb doas not confomn. mere is no reaaon w h ~  you should at- 

tempt  t o  make 1% conform op not .make it conform* 5 atkaok 

*hat becauoa I say i t  i s  ~edundant,  u s  f t  doetl no* clearly 

s e t  f o r t h  what  the a d e  $3 aa to that,  rtnd I ask k h a t  bo 

m-8o  more ~ p e c % f i a ,  or t h a t  c e r t a l n t b l n - ? a  b~ reaovsd. If 
3-El 

that  ap , x i c a t  ionfto conform to i ha r u l e  of pleading, why 

you attempt t o  us& Z t l  

Dean Clark, .vJ~liell, it w i l l  not  do anything more than 

f t ~ b o u l d  do. We w6uld stal-t; off v ~ i t f ~  the heaaing as sue;- 

gestod ,  anti h v e  $he pleading glvs tho name of: the Gas@, th@ 

nnmet of' :he oour t ,  t3.e nme &S .the dooket on wh9ch this ease 

would be a %atlong ancl allegations dlvided parag~3raphs~ 

ending with ailgning by cairnsel, qhil h signing 8hahal.l ba sig- 

bpou@t fa fai th,  but you overlook f a a t  that then 



you must set forti? a statement of factu,  whereas the mottori 

to make the c:;mplaint; mare ,&oflr.i.te and. cert&in does not s t s t @  

Dean Clark, That i s  a premise that we o m n o t  accept, 

f r o m  khrs history of my own State. You a<:@@$?$ ktlze premdse 

that that  3s pleoessary to a phad ing*  I' canilat ~ c o s p t ;  that 

prsmise, because T have l ived for years where it is not neaee- 

8&3?'$si 

I d r e  Wj.cke~abtiI;n~ 3n Conneat 3 @t7d you a re F B ~ U % P @  to 

s ~ t  f o r t h  fn your statement &bet Saata upon wklioh you depend. 

Daan clhrlc, Rot in your plaadlng . 
!:P. f l o k e ~ ~ h u x ~ ~  I find in Section 30 that the Corn- 

plain% munt sZjate a 0r;a,u~10 o f  aotlon. I fend in SackIan 33 

tha t  t h e r e  may be separate causes of action. J find in 9ec- 

Cion 36 vrhe~~lcs "chau"o are sepnrato causes o f  acltion~ and so 1 
1 

P l n d  a l l  through t'mt they gractioally take a statement of 

requlremsnt f o r  %l;llose whfch ma oauses of taotion o r  defense. 

EiWe !$organ* For rsgecilf i o  pa:,ertr, Lbak was not call@& 

a plaadlngl; that waer coKLsd a complafnt. 

$3~. wf.~]yapsham. \velI, i s  that not a plead2ngT 

b, 1J~iorp.n. %@21, you adml t  that  d@mux-rar %s a 

13~ .  Wlckersham. Ths d~ai iur~er  ..;-".- that 'che aomplaint 

facts aonstl.tutfn@; a cause of action. TWe have 



abolishad demurre~s, an8 we haotj now a &otion t o  dlLarnias. 

&$P. Morgan. Well, if a demurrerr is a olf%k6Sng, a de- 
I 

x@hraor does not  state the  It does do other  things, 12k 

the mut5an t o  make mare d ~ f P n l t a  auaa ce@2;a5n, 

BY+ lYickar@hrn, P ~ o m  tirno out of min& o demu~rstr has 

bean cal5ed a p1asadlng, i G  l e  not, but  i% has been sallod suehi 

Idr. M%toh@ll. I would. l i k e  t o  take a vote on .the quea- 

hlon whether the worrXs "be, .aoncrldare& as si pleadingfi be  allow^ 

4 8  to stand in Rule 191 

%P. Zemann. T e l l  us how much mare rcseiatanire %her@ %<-+3 ,8. 

A13, we want to do i e r  t o  ma&@ a motton 2;o dism%ag %n the s m a  

lfr, MltahelZ. I am 2n f a v o ~  o f  leaving .the words int 

an %he alat@mawt o f  Dean CJwk that h~ wTX$ & R V ~  them 012%; 

rulos, i f  you just leave out Lh@ wo~ds  "oow idere& aa a $ke,ad- 







- The offiae of a motion is to point  out iSme .dofeat fn thkl  

pleaaing. sow, Yf 5% i s  not pointed clearly an6 f a i r l y  

~ l i l l  act ba grantsd. It t s  unlike glead%ws that  tend. / %o 

the, fomatian of an 1~s~lbb:khloh 98 going LB be %ris(l by the 

~ i t ~ h a l b  P@rbapr~  Dean C%arlc can 'b e l l  us w h a t  hq 

had in men& 9n Z;@Z12ng us it; ~lho~Zd be eubjaet %o the rmles 

re.pplfaable to pls&dlw~* 

Dean Clark. I)hci~ rmla~s as to the t ime ,  Chs rulwars 

t o  %he, fama, Cha rules as $0 khe sigaatuzle, and the rulee aa 

t i t n e t ?  The answ@~ bu3 do be served iri 20 dayst 

D e m  Cla~k. The answer or a ther  defense, including 
~ < L  

! 

the mmotion. 1 

EFfp. Pilitahellr Then a mgtlon t o  mice mare d e f l n l t e t  

a d  oglrtain would have t o  be made 20 20 flag& 

r t h Z &  the lang5uslge leaves i'b &o%a'Qtfil. 

as tn whethsr A t  ~ ~ s l a t e a  t o  %hie. You seer, la l a ~ g e  number 

of lawyere t hpaughaut the o o % ~ ~ t r y  will have t o  go to s cMoZ 

over again ovsr the rulaa,  'Ria, have a small cctruoture. XP 

we ha8 48, 91114 mlgkkt haves a different r@tircC%on. Ae I say, 
I 

we laus% get; by, because It is-new) many of these rules w i l l  

be llew t o  a lot of p ~ o p l e ,  We have t o  get  themuse& t o  



these new rules. And we have to be guided by new consicier- 

atlona--ffrse, ge.t;ting aimpZ%aiBg in thfs Ohtag so that it 

w f  ll accomplish - k b  whole ]jurpoee intrsndsd. 

are here Lo do;' land i f  we cannot da thab v ~ e ?  had b o t t e ~  go 
A 

en widh the Jbbr Ssconct, aub jeot  t o  %hat ga~~unaunt first 

oonaidsPaCl@n, the eeoona aoneidaratilon, i s  that  o f  u ~ r @ u s t q  

the bar3 therefope the, membara o f  %he, bar waul& frssl t k i & t  if 

I w e m  one, o r  two or t l ~ ~ e ,  UP if we were ten, and everybu8y 

&Lee was used to -@us ocher say, of course k% $8 taka 

Len tun Portyr But we have gcaP; those Bl fP lcuZk ie rs  t o  @on- 

~ l i t l ~ ) ~  no ma%ter what iw dot and .1615i~~t ~0118id.~l?l*t%on w i l l  

alwara be w h a t  ie rea l ly  going: to make for  "skap2icity and 

Dean Cla~k.* I suggest thaC thia ou@% t o  be consfder- 

e38t Prao.bioaJ lyal l the8teps  w e h v e t & 4 n t o d & % e ? n a v s  

been by tho a&optior, o f  t h e  New York kwleer. W@wv as I sex%@@ 

Senatop ~allsh'el abjection, nhich stoo& fop ~8 afst&rs, it was 

%ha"cIha Qodb 2n Ntsw V Q P ~  U Y P ~ ~ U C O ~ ~ B S ~ U ~ ~ ~  and he did not,  

want folarlee on the cauntry the, pracsdmce,af kh@ 'New Y O P ~  

rules r An& i t  mcsairmts .to me that ws r u  I n t o  a very great 

danger in Congress, &on the objeation can bu' made that the 

Comit"cae is pushinlg slozkg the line o f  t h ~  / Hew Yark tryatetn, 
1' ' 

NOW, we have mmy things thn t  will be &gring@ t o  the bar - * -  



- my own Skuke. a m  soppy -bil& &<.Ye L j ~ f  t: t hoxgcht I had 

thrown h.lm no 8op--because I w i l l  be g l  d t o  th row h l m  some; 

because the more we can get  language th-A wi31 meet the d i f f s  

msnt poin'tl; ~ f '  v i e w  in %ks d-dfferont  parts o f  the hcoxm%lry. t h e  

be$;.E;epi;., But t o  date 9% seem8 1 aan v e r y  muoh t rodb led  about 

following tha New YOPI: p ~ o c s d w e .  

?Z& Wlcksrshem, Tha Nsqg Yorlt, procedure beearae vary 
d-a  

and the r eoent toxms n.? procedure wtsprp broughk 
/I- 

number :,f &tail.s 'n eire ppooedyps* ~t %@ 

%rue thay %ere  Z e ~ l e l a t  l ve  r e 3 v l n t i o n s  bu t  t h e  r u l e a  beems 

3 monstros%ty by putt:ing 2x2 a l l  s o r t s  a f  pe t ty  roquireaents 

* =r %ha% became ncscassarlly exaspe~at ing t o  the bara ,  P J Y ; ~ ~  we 

have a very :;;~:u-b noclif 1.caeion ab0u.t the praci;<cc anci the ru l e  

~f p m c t 3 . 0 ~ r  I w i l l  not ~n. t lmes about .tlmt, but they are a . 

great improvement over the o l d  callfie Why- sho-.Id ve try L o 

Am lose inf i s i t @  ~ e s t r i c t i o f i e  and t r y  t o  make tho motion papers ' 

park o f  the p2ejadiws, or  subj  @at  t o  the rules as t o  p P e ~ d f ~ s ?  

Now, Zf you ass going t o  bring an a o t f o n  in a P s d c r ~ P  court; 

u r ,de~  those, t he  questlon ~rr921 be lqaisod, "What doe8 t h a t  

, ' 

Dean Clar!r, T h l ~ ,  La not a ' f ~ ~ l t ~ 2 ~ t I 0 f i ~  This i s  an 

- .  
iap, WSokep~lUm. I think i t :  I s  a v w : i  g r  at  rer~tr ia t ; -  

ion ,  A marl  know u&mt a. ~acLian 19 -b3  ::~B!L@ mar@ (V~$'inf%e and I 
asr ta in,  o r  t o  ~ t r ~ k e  au t  ce r t a in  thingst but if that is 



appllcab-e t o  pleadings, t h o  quea t eon w115 arise, v\~ha't doors 

r.1 
tha-b mean?" would b r i n g  ug t rox :?~%esom  regulation^. 

BUFF ~ u n d  
I do not; se why you should -1- a mation of t lmt  kwd 

w i t h  a l l  t2.m regula t  Lons govamfng pleadings. It; sesrng bo 

1 h& aslrs[:- ~ ' , L L O  question an 

that the time within which a motion should be mads is governed 

by the sama pule as the t3.rae within which xn rn~webv~~ shouZd be 

made. I do no t  know by ~@ading it j i t  is ambiguous anti you 

cannot get  away from thatr L t  i s  so much that I object  t o  hav- 

that same system ap-$Lied t o  a3.Z of' these documents ae the cam- 

but the quecrtian j u s t  ~ v h a t  we mean by 

1 was w@fidnrLn2. if you oould g e t  away 

f' om thc word v p l e n d l n ~ s f l  md spe l l  aut what you must do w i t h  

he spe l l ed  out by t a l n g  up back one of tha things sepa~ataly. 

Dean Clarkr 1 S U ~ J ~ ~ Z B  thabCould be don63. of cOUyBes 

I a. t temptod ';o ? n ~ k o  general ru le8  applicable.  There are, 

several  sxeeptions kmre which are xlot subject t o  these &en- 

one tblnii; I s  tkmt  this BuZe 35--that may no% 

be one. I thought it provtided f o p  brevi ty  and 

directness 2n s t a t ing  ., the general prinolplae . Bu% of oou~rs 



Mr. Wflckex+rsham. Well, Dean Clark, these, mo%ions w i t h  

pespgot t pleaCing;s riro not vesy f oFmal. 'i:d%~8n a' m m  makes 

n makion f o r  making more de f - i -n i t~  and c@rka%n, he sags, H K e ~ e  

i s  a com3laint LhaG contains certain allegations, bu% 2% 5s not 
cXacMY 
~h6kh@~ he 58 %ry%ngg to do k h l s  o r  that, and I want i t  t o  be 

4 
made clsar," That is 13. verysimplet form of motionL I re- 

me!nbsp hea24-n % n man as&-incP 9n k l : s  United S t a t e s  D%st~%ci; 

Court far such a moLio7>,  an6 the jLxcl~o the motion was for 

s b l l l  a_" per3ticult?rs, instead o f  s rno%Zo~ f o r  malting mare 

&3finft@ and oes.tain; an<: tho judge said, tL'Would you rather 

!lave a motion f n ~  $3 b1ll.l oi' pe-c.x"tlculars, an2 if so I w i l l  

consider ?;hat," anc! the man  laic'., "1: hetvo rm:d.e that m~'bf0n." 

Ancl the judge soid, "Yes, you have, because you are en t i t l ed  

t o  soma f u ~ t h e r  ex~lanat loa  o f  Win% the p l a l n t l f f  deslrc38 and 
' 

* w i l l 1  give I t  t o  you in whatever fomn you 19ke, by making the 

aox$aint more def-lnits and certaln, or by b21L o f  par-l ; iculars*~ 

Sut  those  ape sopera te  forms o f  applioatian. T h ~ y  ape no% 

pleadings, but sonell.--:es a motflon l a  a p l e a d i q ,  nnc? 1 do not; 

?:lilr, T.emannr lJTell., on .I..kk:!s -c .n - ra I  sub jec t ,  how about 
I 

t h o  s t a t u t e  o f  i lm2 . t a t ions?  A nmn eues me, and I have a n m - '  

the last: para2;raph o r  flube 26, 



gene pal. Zlghe on t h e  sub j e e t  o f  how t h i s  thing ~12.9. work. 

Dsan Clark. That  could not oome up uniier Rule 26, 

Mr. Lemann. Well, i s  that on the mar&ts'l 1 ~ o n d ~ r e d  

Dean C Z a ~ k r  P6 " kce  1% that profs. Smda~Sarrdt, has pro- 

vided for taking up the questlon o f  that k h d  on motfon. But . 

Fjr. T4.lorganr T h a t  18 112 and 1x3 in New Pox% now. 

Mr, TtTitahslTr Mr. ?$orir;a-?F are  t he r e  any sgeaial  as- 

%%one that you want us t o  t 4:cs up? 

T J ~ P *  IJorgyan. Nor 

f4Fr 'BViok;:~3bm. Just; to br211np up the st~bjact,  I move 

El?, 'Mllalierahamr Pss, we voted on the other one. 

:;~,lrr, Olney. Y a w  motion i a  t o  strikilze a l l  o u h f f t e r  the 

first ttontence of Ruls 19 "any applicat ion t o  the court for I 

Loftin.  Prof,  Sundsrlaurd, vihct was i;b Zanguage . 

you sugg~sted in %ietb? o f  w h a t  Dean Clap b i 2  c,rfttea out? 2 

i 



Prof. Sunr?.erlan?. There w@ra some q~uestf one asked 

as t o  the val.idltg UP my ou2;-:cation, and one of the thZniqrr 

?lean Clark said he %bough% was included I d l d  not think m a r  

( L ~ u & h t @ r . )  T w f t t i d ~ a w m g r  suggesi;ionr 

1 ~ 1 ~ ~  Donworth, I snoond ?:he motionr 

IdF, MitchelTr That clause 1s ambiguous r i f  you 

et r ike  I t  out, i t  may be necesasry to make same sp~oiaZ rule 

~egardSng motione, or put In anokher clause her@. But wet 

r r l l l  take a voee on fk, AX& -bthose in favor of s.i;rl. ing out 

all after  %he word "eoughtU Sn &ule 39 v ~ i X l  say "ayefgt thoee 

apposed "no." 

( A  w t e  was taken an2 the notior 
was unanimously a8aptpt;~ld. 7 

M r .  Donwortb. 3 have no prloate opinion about this 

o'bjactior2. I think in u icw  oi . t l i i :  f 2 c t  ihnt  th.i pleaiiin-;q( 

ha8 gone out, wo must pravide, f o r  t l \c case wh@r@ sr defendant 

move8 against p la in t i f f ,  ~ C L  t'.b c o u r t  rules against the 

plaintiff, and so  on, an5 my un::orntnnd%n~ 923 that %he &G~u&Z 

p ~ a e t i c e  3s important in oonn@ctlon wit-tkl w h a t  I haatilyoa?ots-- 

an& I do not know wh~ehekr i t  i s  a proper prooeeding or no% 1 

1 do not know whether 9% would be n propor grooeeding to ref  ar 

t h i s  to Dean Clark for fmther ~ ~ u g g e s t f o n ~  But P W ~ > X  say 

i t again. 1% i s  my idea a f  2low to t&e  care of t h . ~  provlsSunb 

( l h a d ~ a g )  "'hat the defendant s M S X  answer," and 80 onj I 

w i l l  read i t  again1 



extend $'he, Gfms far Lho amking of bha -~~lcpctding adxt r?equirsGl 

on t l~ p a r t  o f  the g a ~ t g  mwving, uab2i tha, .dec%uion !,P ?;lr<. 

mot son, a ~ a t i  Tor f Pve days Z;heruaflc~rsl ul?l@81p the oourt: e h a l  

oomgl,a%n% ti@@@ Dear? Cl8x*k think: 

k$ w$t;tA v ~ i o u ~  pula& t*Lt;ik~ugk:. $0 &lhr au 1 ITJ,-?#J now 3-% 4s a%l 



Jones @t, a%. 1; that  the idea* 
II__ 3 

13~. Mosgan. Well, If the caee l a  Jonee againr~t Smith, 

and sveryb'tdy else in %he action Sn the beginning, but ~ h o u l d  , 

h~ n o t  the name8 of the parties who are %XPough$ fn Xa'be~? 

ingl the complnint, the full names o f  ell the partiea should 

be inserZed in the t;i.t;ler 

Mkr. Ffiorgan. That is the ususll rulla, 

DanworLhc An& af ter  t h n C  you canmake ue,e $f. the 

MFr Wlakisrehamr Yes, boclzuae the plaadllyg has got  to 

t h e  ~~wora flplead%Bgfl fn the fow%lz k h e  0f 'Ku lc l  20, @ t % b ~ % ~ -  

t ialXy t h i a  language 8 "Tn thct pleading C k ~ e  

C:.tle @hall oontain the namrs o f  a l l  

Hr. ~Plickeraham., Wdk1, ttatas not the paragraph on the 

eompL~Snt; aovsr * b U f ?  

Dean Clarkr That; is Rule a3, I: Chink,  

f$rr gorgen. Rule P3 r 

Tdrs Wicskerraham* EJa, that does not apply. 



I&?. Dobfe, T t  uses Che, word   apti is an,^ 

&pilrr klosgan, Rule $325. 

Deban ~ T a r k *  No, i t  i s  Rule 281 Zt i s  not Rule 

Mr. %i@ker@harar T h a t  f s  09 jo5nder. 

It say&, flT2m.@ usual cap%ioagw %ha% 98 

NIPc MitolzeXlr The BquZty rule ~sguires the roefden~e 

Deqn DZark. I o o u l & n o %  see wbygouneed it in 

EAr, EI'iIltaheZlr TI h t  &a g'euz" pleesurte ab@.zt Rule 20'1 

IMP. TITlake~@harn~ 9 wan-& bo ask Derwn C l a r k :  whwhaChe~ he 

takes ou3; trZO8~ w 0 ~ 4 @  in bsaoktr%a, D l d  you me= CO c9xolude 

tkoae? 

Dean CXarkt X put ~ ~ O B B  h 5s %.he aPCemaCivs. The 

f i r s t  t w o  suggestions have, been oovorcp;d by 58~ .  DonworCkrs 

suggest ion, a: was ra2sing the quest%on whstbr you need 

t a l l  %he nmlaar. Ae, 2% i s  now, you will have the word 9n bracb-j 

eta, and then add the f u r t h s ~  klmcir l o r  %he plbtln'b%ff that hs 
I ~ 

114 $iwnr The next an@ i s  %he word Htran;4sroCions" or H o c o ~ i  

b a ~ b s  r 'P I j k x s t  gave you t ~ s o  noun8 m~lanlng substanl;ially 

aha anme t;higg. Th@ w a ~ d  V$ranslaotiongfl i ~ s  used very ofLen 
I 

with aertaip a i & i f  ioanae* 'ba~ k;b %B f amilia~r 5 C h i n k  



Y prefer the wo3?dRocourenaenig bacauae it has not the idbss 

that  fs a%isache& to .the wo~61 #%w%~%~tt0~8.it Be% $ &O 236% 

think it, makes very 3uoh difftsrencat, here, except that the 

ptmase w f & l  o o c ~ r   late^, because you w i l l  note %ha% tlus separ- 

aCe statement 2s only an admnl t%on  here ,  ana %here 3s no par- 

t l o u l a r  penalty f o r  not Bo2ng %$, I have aafinitelg trled 

to &o away with a rLgh+b over a simpZe akat@msntr And 80  1 

put it in this way: '~aah defense shtdll be, aeparrstoly e%rrteta 

fo r  the c lear  pra~ientatlun or adequate unde~standlng of the 
now$ 

matters se t  f o ~ t h , "  rhat l a ,  i n  other words, after the ad- 

mon$#&an, f do not 'believe %her°@ 5-43 ~ ~ z t a h  abmce o f  hvfng  cr 

f igh% over ft, whrther you have a setparats etatmmnt or not, 

which 1 O h b k  is one of the asvcsral u~lelerss thfags that a m  

adopt in$ a ne% tarm2nology, 

Prof .  SundarZand. You m2pylnk usa baGh. 

Mr. Nli%cheJJ, That I s  qr*i%e alX right. 

S~%eth%n(i; G h a t  ocot@g i t s ,  somethin& that i 

hslpg~aa. I thlnk they bottz appZ;yl 

Ikk* OV$&apgEUKR, 1s that not; in @ff e 



- , -  
'I. 

25, vfhPli.oh 2s the don2;sra0 02 the cawag%@ink, mtd aro era# 

ana & ~ e d  i s a f  f%r~@l loa 8ef  enaes, Lhoas ehouZd ba sapca~srt@3y &tat%& I 

t 
F a q  ?Japsanl Do gm ~JPOV&&B fay a gsnsral, & @ ~ % & 2 ~  a@ 

. - 
$0 you edbnllsh gnne~a3. dsn4~tll 

/ 

~ a ; r a r ~  Clark, They ~tay haver aPsoRigthe& the g&a@mX 

n~xea to %b p3$ra&8sgl 02 that  CIS ainrtpJ&F tbl&@% 2 @f @F *? kh@ 

gkz*srgpagh of  (3bi;Za. Qy W ~ ~ B P .  ~;slwro% ?:o ~ B ~ P I ~ B  @0%@ CIP 

$harse things, apd bakher foPol%a% Lb@ mare s~l3la Porn oS the 



Imgartant of these r u l e s  wepe khougkrb over, 2nd '$.;was trqpfng . 

to 3vol.d the possibility of a .?i~;hf. 1 think: you can do maat 

o f  $;boss .things myssff, 

. . 
iilp, ~ o d g ~  , You must inser t  n cosy o f  -ths document 

awed on* 

Dean Clark, I mean uunder procedure In 

Statea you cannot do it. 

I~TP* i%or:runc The common law zrmles d i d  not albX~va 2%. 

You aou3d nat pksad i.t; at: somaon 3.w and soma, o f  t i le  QLataa 

nab a3. ow ik, 

M r ,  Wickarshcun. lhy  not have -the plloav18ion in the 

Eels Pork prnot%co a c t ,  to t h e  eSfecC that if you sfiould sue 

on a i;.l.eitttc~l in-'c;~u;;lcnt Soi? payment of manoy you qgjlally si 

inser t  a ~ o p y  of blne in8trw&en%. 

Daan Clark, T h a t  is covered, thoughno.% aa oompletalg, 

perhaps, ns desirable ,  but Later 'by a general pules thfnk 

you should b v e  in mind savaral o f  t h . ~  mles. Rub 35 

Qs a series of thingsL 

LIP. F:i'lel:oz9shatn, 3ule 35, Geneml Rules of Pleading. 

Dean Clark. Yes. 

Wlolrer~lham. T h i ~ t  ia t rue .  

Dsan C l n r k ,  And you =an% to l ook  t h g ~  oq-ap. ~%1]., 

thars arc s ~ v e s ~ l  of' ::he rulw hesre-+Eule 23 on the @omplaint, 

I d r .  JiTitcka83-1, Then l e t  us gnss aver K a 0  20 and get 

bask 423 I t *  



IJr. Mitah@t3Bff. Rule 21, signing o f  Pleadings. 

Dean ~1ark. Wow, this is the Eqult-g PULB BB to 8 1 g ~  

nature o f  oowlrael, and ~ P % Q P  t o  raalte i t  even B l a r e  cax&oC, and 

the  man object i s  v@ry defin+te, to do s~;:jar with tM form of: 

v@r$floation, whiah, wxfortunately, @ends t o  be I think $~@t 

a f o ~ m l i b g r  

th. Thee 18 one t~hought La  th9s aonneation 

i% %is going ko be, tar8 on the Zaw~ter# and Z on his aon- 

ar aienae . when you f ind these things in your oomplalnt and 

$0 over t hifig8 gdu find c@rt;ain thlngla that arb) %rue) and you 

f%sd e@~%ain  bhiaga tha t  you aan glplfely &any. Then $ h ~ ~ e  i s  

a middla, g~ound, where you say, e&hat 14 dangepous g r o ~ n 8 ~  8 

we do not know8 rtb ape not sure LhaC i s  be*3%hem praV@ 

Chsr*, Now, Af. yeu deny b b t ,  %he larwger mas(; c e ~ t i f y  ik 

affect thd hs bpaZlervkrls the hrXXegcatlon8 rbalrae, and e l o i ~ ~ @  09 

%h,m say be O W r  Noa, it %a mg. g r a ~ G L a s t o  dong a %@fi 

hhfngs that t h  other rnan ought t o  grove, but %hat are doubt- 
ĉ ---ha 

full but I thought bhis may be 8 amall mattsr,and in the 
& 

end of the e t b k h  lW64 ft  say^, "% mmattsrs dL2eg~d a2 the 

denials mnde therein are true." wwouLd s t ~ W e  out th&= 

W@F& "or tl?B denials nsde,"*&a& then follonZng the, ~ 3 x 3  

three, words, and then add "wblch contains no denial ~i mat- 

Qess n&ittm3 8 e be C m r '  I &o not see kow l a w e ~ e  O m  



g e t  along wfthout denying thfws 2n the doitbtful ground, ax- 

ehough they may be true, 

iip, Lsmam. The ~ c p i t y  m i l o  i p ,  much more l im2 te&,  

"$hat upon the inatructions Ta3.t3. before hilm .regarding the case 

there  1s goo6 ground TOT th9 same.v 01 couree, t h a t  would 

not: glve, you any bsreaathc Of oourse, yau naver can  be eure* 

You mlgbt sag t h e o r e t i c a y .  You might t c s l L  y o u ~  aLi@n% t o  

&en:y--you may toXl him "%'his may be trua but yon ought to deny 

2% ." But nus!:t you prof esefonal ly  t o  take Chat stand? "1 sun 

aTpa1d you aro not ~telXing the  truth, nnd so  f tip as my b6lief 

i s  co~?cerned, 1 60 not; 'o@l&ev@ you." T~bihat v d l l  happen in 

p ~ u c t i c e  i e i  that .they wlbl 80 on as they have been dohlg. 1% 

2s f . s t  a question 0.f z~hvhsdber yon wane t o  make thi8 a form a f  

I n q e r  wou16 not  feel %'ha% he couZd tall h.12 cl.L.ent. 

T l r ,  F$,rltcheXl. Pa7.zy i s  no% Lbe E ~ z t i b y  r u l e  all ~ i g h t  

t o  adopt? 

T J F ~  :lorgan, One o? the tlnin;~s yoea ajru t ~ y i n g  t o  ge t  * 
i.lish practice, end monk nee l e ?  w a l l  look 

h 
at 16 a y~zat-i ;o~ o? 

% 
gXainbfff t o  his groof oomciion Xlav~ ,  and II 

::la,: it i s  consliFornbly ~ sducod .  It waa tremen~lous3.y reduced 

I 

5n N s g  3 3 ~ 1 ~  IT you uv212 rcad the a~t;%cle,  by Farx HsPron, 



on C he d i f f i c u l t  &ere o f  plracf , in the Yale L&w 301~m1, you w i l l  

f lnd a oase 1:~hei.e an@ man in a case wae oompatlled t o  7-4~ ve 

wearks prcvlng delivery, &nC wken the 8efendaat ' 8 witn8ig~t38 

F% said, "Be w i l l  admlt deliva%qF" eltihough ha ra- am@ $23 

fused t Q admi% &@Sf v e ~ y  up to tha t  t; irne-1 take this that thla 

fa j>.lsk an attenpO and means 'ca cu t  t aC &own, and cerCafnly 

Ift  it^ no advantiage to m?ia %ha Ja~qor B ~ B - ~ O  t h a t  %a khcl best 

o f  hia knowledga inZorrasl%ion and 'betllef the denial is true. 

qt~irea %hat s.l;at@~ncnk loy the lasqper and veriPiaati~n by hhr  

%, Z@mawr T t  puts .too mztch on the  Z a ~ s g t s r ~ r  

Mp j4o~ga1: + &Toat l a q ~ ~ s r s  80 not LPo 5%.  

Mr. T1~rnann. I wouli: r?.ot vzaat i e  in my praa'cic@, be- 

.- @&use ; have 8o;2;tl:nss clone wpQn;5 when 1 thought Z %@%a right;. 
V 

02 C Q U ~ S B $  G ~ O S W  O ~ S G R  xi!'. :IOU lint cause Zrnilble. But %hose 

ape no$ mpj. Game and t h l ~  pena . l i z s~  the hone88 law@Pr 

grave 8oubt as t o  baing dsle to grove it, and you are not in 

ooseeaeion - of a11 the  fnotn, and do not 3mov wwhet;ber you c~ 

honestly say t?lat you really. bcllooa tha t  t o  bs true. You 

C h i &  i t  mag be, and you hope 5% u i % l l  t u r n  out to be. 



try* 

* Ror <;an * They do not Wy, but Bo t l -~sy  not make 

Q ~ Q  ~ ~ S ~ S U B  whaO the relax question %a? 

P~of. Suniiarleni, 

Bsr Lemnn . Of ccrtlrae, C h i @  &a the sasielst p ~ a ~ l i a e j  

tb-?.s mope, sontaa5en%lou~ the attorney $8 k h e  more has2tm% he 

I s  a8 to tka8 f o m  o f  the vror4rs# 

$We Dodgetr gha $ ~ u i t g  Rulalg are  aa far 812 wet ~ ~ g k ; t %  t o  

go oa ehae, if' there, is go68 g~oulzd f o r  Sf3.lng tb gleadi~g. 

Prof. S ~ ~ t i e ~ X ~ a d r  I th%nk t h  odure i s  th.roug;h dl@- 

BGV@F'$$rA 

NiT. TJolsgan* Yes%, naAgeer, I accept thak-it i s  

g ~ ~ a  gr~va& Par j l PZ ing  the g3.endgn& 

?gyIr. ~ i t a h a l ! . .  There i s  a motlor: to ~ t u b a t i t u t e  the 

Equity r u l s  on that 

Dean Clask, I oould ineerC tha%, bu6 %he peat of %he 

is ~og-g@,~saving, and i t  doss not m e a  to me Tory ssvele. 
S 

1% segaa to be pscpdped of oaunf:eX. i:.~ad I would bat@ to &OB@ 

the whole ruled An& 51 caD< add tbia p a r t t c ~ l a ~  gain%. 



g You havo it IQ t k 3 e ~ a ~  that thepe wae; 

gmci ground f o r  S t l i n g  the, p1eadI.n~. 

Dean Clap:-, ye@* 

- 3A 

r . i p e  :' @m&nn. An <: oli&are -yo:? h;? VB ins  krucb ions X+eg@+ra- 

ing bile case Z;br2t is very P~s t shnt .  

Tip, !3Torgan, Y e s ,  

Tir, Donwor%h, Z h l t  the cl?&ng@ t o  thc l n n g ~ ~ a g @  cr9t- 

i@ ' %8da 

?ire Dobie. That tai.es iln the %angua$e " t o  %he best 

of Bno~z:!lodge it is %zqueu and aub~lt i tutes  the ~ ~ ~ ~ 8 g @  o f  

the  EqDi ty  rul@. 

Dsan CJapk, :,It i s  w L t h  particuZar referanco t o  t b  

:a, ~;1;19tchel>+ "Chat upoc t k i c  instr3uotiana laic1 before 

h i m  r ogardfng :he case there3 14 gotsd ground fop the  etilmbr" 

T$pr To-n. Intkiesa ~lctltontl d o w e  @ant %bopr@ word& 

'L 
regapding ins %put. t ions. T;&t c o m ~ s  I'ram %Pie Englleh prate* 

t i c e  o f  i n e  t r u c t  ions and powers. 

f$r. ToImthn* I th ink this  ru le  covers i t if you 8C;rike 

srut t h e  ~ o r d s  " t b   matt;^^?^ alleged or  the den2aLs tk~&nerein 

a re  trmef71 s t r ike  btllat o:~+&, and it o8i lZ  then readn "That  

$0 the b e s t  of his know-ilodge Snfomnation and belief  'b2lera i s  

good ground Tor f ililng and supporting the pleadings ." That 



have a r u l e  in comot ion  with bt b f l l  in egu %y salon %Ohe 

would be t (J modern hftguag6, of Equity ru2e. 

( A  vwts mnrarr taken, and the sotlon 
was unac imouslg adope ad, ) 

Fr. FtitohelJ. Now, ;uQe Olnsy, I would 1Ske t a  bring 

bofo*:: ':ha ~om?lZ;tecs f o ?  conuLderakion nt this paint thliw- 

Dsan Clarlc b e  BraFted t hfsl rule tis th.a.t tilo sigm&ws the 

srttarn.ey L~itnplfles the varl.ulms .t;hlngn t.iaL he %.is disauftsine;, or 

his sllont: Ln thLs i s  xaeally -king a certif l a a t e  t o  that @ 

feet ,  It O ~ C U P ~  Lo me that i - 2  V B O U S , ~  bes reoZly mop$ eEfacCSve, 

if ho were, roquire4 ;bo make *t;hei aatuax o @ , ~ t i f i a a t e  a t  the %Am@, 

ao t t ~ a t  inuloac? o f  hls aPp;lzmture ma~aly IrnpXying L-b, he should 

rsiga suoh a ~er t i f iaaCe  on a p ' L e a B i ~ ~  7: have a fe'eel%ng that 

91 might hRve semo saI.uW~y a f i ea t ,  ' X do not, believe Chat 

putting *hie in@@ the male i e  going %u have very lruoh e f l e ~ 2 ; ~  

'Ilou mishf; t ~ k a  6\ prnokical view of' that. Rut: if i t  i s  in 

NIr, Dolnie DO they not have BCBIB su01i9 prra~kl~et 

%hat l o  a b i l l  1.n eguit;y 111 New ~ s x e e ' j ~ ~  

Mr, OZaey. E do not know* 

Nlrc D ~ ' b S e r  They d6 hatre ~hanoe~y aourts, axnd they 



&IF. OlneyI We had t o  hver an@ the other d&y, inooa* 

ncsa%lon with a plead%~g,  and f. rcaal2y sat up and took notlae 

when I sQne& khe e@~ti f i@k$ttr  

bD?+ Lemam. I think t U C  i s  right. I think ope ~lh0~3-d 

hare, sr ~eq~~i~eslllen% that rc)guis?ae %he aesrtifiaa&cer And X think 

I f  you juaG gut; b t  .in thb3~1~ m*UZ@& at w l l X  not kmve much s f  f ea%j 

bul; %he ohanoe of' i t l s  'avina sffeat w j t l l  be ?improve& by making 

hare an aerGh. puC T t  sclftmzl t o  mg, Chat sf' you vgrifg it 

by an oa.th, i t  %ark@& &war f ~ o m  Cb@ @DleaBlngt 1 auppoBe %ha$ 

gsta bo be t;heiorm+, no% the law, and b k & C h n b ~ ~  ~ 1 1 1  sell ~ Q U  

Dean ~EarIs* 2hen suppima you have noe goti the$ 449~- 

tii"iea%a onj w h a t  are 'yau g o b g  l;o (90 about A t ?  pen- 

a l t y  i e  they@? AngtfilngthaL $ v a t  iwvoP,rs o f  wor8s, 1 e m  

not ear@ mealis much, andl laakea the er vce~y real-- 

I&. !#ergan ( ~ n t e ~ g a a i n e t ; ) ~  A penal.ty for laok 0% veari- 

Blacrt;lon ma3 be raqtxirc38. 

Dean CPapk. VJell, I oasurne dn tha% 6aae geu mi@ 

area$ Lhs pleadiEig &a nothing, 98 might; &@mian& that it; be, 



% h t  the prjlrby race2ve4~ it, aa8 the &her party' reacsivss hia, 

Rlr. I"u'iok~:nmham. The.% i s  only whe.ere the ~owglaint %a; 

RP, Dod$~f3. J: ~Wta2>d 114 %g;t0L&318& k 3  Xf343~~70 th6&@ 1 4 ~ a l  

p1~adlxig %a filtad, 

? 4 ~ ~  Dobie. They would. l?ava 

f#p. gStrsk~@.PI11. 1 ':haye f.-3 ' 7 9  motson made, &%OU~ %'be 

'be g l l x  now k ~ k e  ltp z : ~ l ~  

e $ 1 ~ ~  L a f % i ~ *  2ofnr.o d o  that, T ufantcd t o  aek 

~I&arjg i:aibu-b the pr~p&e 913 thC s e c ~ ~ d  ? i ~ e  o f  F ~ ~ l o  81 in b~&@k-  

e t a  %no ar ruore of .'" 
~ a a  ~3ucir.. 1: i ;hii~~lc yge ov.&t; $0 ssctLXa %batr 8 b % l  

we leave ii; aki12Q "l!he at ?;orilayr;: of reeazldp* aF ahall are, aay 

"ante or X ~ O ~ B  ~ l i ' !  Z Tf YOU at2i-y ~((a%terneys of X~~QO]F&~$ whBr@ 

h w  c oEmcjol ~3.3. t7(?72+12 h q ~ @  d o  ~ l w .  

s;i$g&alxl 3 ?- I>BC~ or  ~ e r a "  ts the Bquftg ~ t i L s r  Wh$ 

not X69~13 %% :Lnl 



Bp. Donworth. some o f  %he lawyere3 &re in other Stage@. 

%plr. t,@mBWr Daea t h i ~  api31y t o  ~ ~ o t i ~ n s P  (~augh%e~r) 

EiZp, Zofbln. 1 make a met ion that i t be "on@ alp moreD I 

I&r. NliC~shell. All ~ S g h t *  that  w i l l  be t\ooegt@d, The 

a@x* Ltil Rule !aB# 

Rule 27386 

P c s ~  Cla~k* You w i X l  note on t h i s  theat t b  provision 

fur amen&jnent--f t r l e r !  $0 %aka, it oery broad, P ~ A  

& 
geaGs8 in sr Paotmota, "In vl@w 0:: the ?o~sgaing, 

A 

T!.SIC1, 767, i n  %k%bstancls, le%b~ugk*t: Lo be, unneaaerswryfl and 

ao Rule 82 as now d@&wn i s  lirizppormera G o @aver the grouncl o f  

t m e  bra s sctionar, 767 a ~ d  777, and they are nab rcsgeated In 

the rules, They appear on %he l e f t  haa4 pag 

Mr. FJforgan. Pov. do no* think it i s  

'an amtsnment sra o f  the  appo$iag porgy 

has pl@ads841 Tlz@re are, aa good many cases that a310w menQec% 

pLsadSng& to be aem~ved as a maatter of' course, wiGhiln t he t Sm8 

epee if Led f or a reepandlng p%ead%n(5 + 

Dsarn Clark, l~!aZ1, of aauFss, tiheref %a $om@ arg\lmsn% 

for aaing thati. T a h ~ m  the, other aoubse on Ohat. bhs 

f %rat glacp, ths j ailgs W O U I ~  alwrjlge callow it when t hero warr say 

real gues'eian, an8 seooad, %h t making i t a B  of oduase rnlgh* 

g4va a chanog for d e l ~ ~ y ~  and. t h l &  arpa~eds up a 12tt le  more* 

men%& af ter  pX32eading wbre %be, acLio8 has not beem aersignea8f0~ 



Suppers@ %hesca i s  ~n slmhtndetd aomplotn* aPCar an anewer hea been 

f$l&ad, IB t h ~ r ~  -ny ~ r e v i a f ~ n  for an anewer t o  the m~sn&e& 

co~~lsrin'c, or do you ~hmk: %kg% aould juet be isfi; t o  the j u a g ~ f ~ l  

or8er wh~n he, save aukhori$y %i@ amcpna2 There ought t o  be 

Ecsran Clark. I a n n o t  sag ~ Q F  the momcant what we did 

about5 tib@la I have the feelSoti: t b b  I puG that in, but I I 
I 

X I @ $  bPZF@r i 
M F ~  01~43~1 I Gh%Yik you did* 

Dean G Z ~ l r k r  1% l a  fh%o 52, 1 think, 

B3r, ~ i t c h a l f  r \%!hat do you maan 'by @aealgn@d for trialH? 

Mr* Dodges I a\m w&ac cgasng t o  aak tbf very guenBics~. 
I 

Enr, %itabeLX. Yesas, il; $r & p&mae h b t  4oea not ~ B M I  
1 
I 

I 

had ~ Q C G B P  cihwn&;$ 3.2;. 

Mr, b l @ ~ g % @ ~  Tfiat  i s  th@ ~onne(ati@%$ grao.tideg nWs%@%*r 

Zag 5% f o r  triaX." They b o a  r sgcreiwk berm ar aasrsian 



a ~ e n c l i ~ x  pl.t2a:i .hw8, an X reiad t;l* I'frst paragraph, i t  sags, 

an? par%y $y.y grn@ld a.& B. m s r t W ~  o f  ~OMPBO by fiXi-rrg subh amend- 

ment 9n %kc, clerli.7 s uff&cb, p~ovidc~d. %hat the opposing p @ ~ & y  

has not: ploaGa& in rssooruse t o  ~arrlietr gleadlings, ar where 

Gh@ plsnTn6:ff rsetrcr f4t; Go &%en& h i e ,  o ~ m f d & i ~ t ~  A8 X underlatan& 

the ~ u l a ,  A@ con do that. Lae a W C ~ C I P  WT Dau2sei 



Tleon {:lar''-. No; ho cannot do i t  then; the cisffmd- 

ant  coula nme;.i? lils a ~ s w 6 ~ ? ,  3." i t ;  toolr R Z I  " L h i s  tPmer 

- 7 

2 You. sae i t  says, "or whctra tha a o t l o n h a s  

n& been s r  t for ;;r%al," 

:>stan, CJ-ark, 5:. ,,Q,~,Q~ 11, may by l e i ~ ~ e  e o w t Z  OF 

by cdnsenl; Q$ the part;fes ,.t any -bWc 60 1%. '2km.it: 28, th@p@ 

is anotile3. methoc? o f  amarrclXng, by loave of c o u ~ t ,  OF by con- 

sen-?: of' tlm oi3poslng ?a r ty r  

f;ir Donr~urth. ;n the 1. s-t par t  of C;h~~t fit~rsl; papagraph 

it s :gs  uhc=Pomi?a i t s  f i l i n g ,  oxa by lca~lve of t h o  Would 

you .Insa .t b:?fo%-e the worda "or by leave of tlzo oowGU %F by 

9 the oansent of i:ho -ga?'tica 2% @ny CLrritrr,~" 

"oaa Clark, 13313, 1 J.nCended t o  covar i t  by ano%h@P 
I{ 

ppovialonc I)o yov rni>anutl.t any t j rne i s  b e 2 ; t e r l ~ ~  

!tip* D ~ E R Q T ~ I ~ ~  ?O * I - ; e m  w'ijers i t  says "my amsna 

1:)g corn c a t  o r  t h o  q3posln: p : :~ t f l ee  s lgn i f i cd  in w r i t i n g * "  $ 4 ~  

5.C1Cfg f~ thg&bgfope af ' tez'  f f l lnka-in 8%"chor ease--you can 

20 ' 2 1 -  leave of couptj anil so  I %hi& kt WOI.'~.&~ $69 :!iQP@ 

plain f f  you s a i d  %- leave  o f  

:;kt*. Chora?grc If gou put 9n "by leave of courtu It 

d I t  
sorauoh-.-ina12 case:; partiea~mgkunrtndby - 

f Y "By Jeave o f  courtz 5x1 %hie seam@ 

auk sF taueh, 

-- 
Lieark  Clar:c, I th8nk you  a2e r i g h t  about that. 

-*t 

?.IF. ternam, ~;louPC you lenife it by endorgmenk or 



ofbbesrvis s? 

Dsan t;Xar1~, y e s ,  b12% ft I s  not necezsary. The on13 

thing then i s  t o  mire it more clear. 1% i s  not neossstary. 

. i$r. @itchel l .  The wards "or othe-rafse" do not malro 

a very def-!.nlte provis ianr  

22s. XIemannr Sa~netirnes t h o  Lacal lawyar J - ~ n t  wants t 

s t F o k  on a possible ~exxXmenk*  

NIr, R%clrersbam. Have you ffnfshed v ~ 2 t h  the :'irs% 

p~-rugraph? TP 80, I waulcl I l k s  t o  ask what the $iff' o~ance  21% 

your ~n-lnd P ~ J  bakwssn the phrasss use& in t he  ~lacond and 'thlrct 

- 
pei.aigraphe 1 Ira 1:11e: second. parag~aph I t  ~ ~ a y s  "to b~ anen&@dR 

an:: so on, by "changing tho @ ; ~ ~ u n d  of  actfon or defense ar a&& 

in8  rierrr gr::unds n r  causes of actilsn and c ~ a i m f f o r  rel%@f or 

'raE3'FJ "* e r f  @~18&8 * " 
gho next 7uragr&,7h, .the tthlrd paragraph, that, 

~amnn.3nentn skm3J be held t a  reslate back to t h o  date o f  L l -  

oa~iginal  plaaalne; eo amsnrled whenever 1% appears that the 

righ,!nt o:f 'act lon ar clefsnge a~aerted~, and so on, Ought that 

n o t  to be "cause of actlonu 2x3 sack case? 

ldIr, Olnsgr Ae t o  that l a a t  pm?a(l;i2aph, v3L:2~h piwvidepl 

tha t  it ~lhal3. r e l a t o  baak, kt i n  hardly neosssary Par us to 

pnsn on thsrt, beoausa i t  a f f o s t s  the substantlvg rlgllC o f  the 

partj-@a, The cour t@ ;lz-ve pnsssd agafln and agnin  on the 

a~~tsndmsnls, and v&en they take ~ S f @ a % ,  l r  i t ;  13 a aew cmsa 

o f  ac t ion ,  ft does not  r e 1 c - k ~  b:iob., s o  f a r  as the ~ k & k ~ k @  o f  



&. Y!lcke~sbarn, 2 wanted -to g e t  f r o m t h s  repor te r  
I 

I you are, tn-  k:.l.ng o f  the subBtai7obr 1 hzve . t r i e& t o  gel; away- I 

i 
from t h o  term "cauro of ao%fon," beoause i t  acorn $0 me el-&% 

t3aG %B one of &he mo:--=.L; mlsleaciing pt-~kr6~t38 thak r ~ o  can mink 
-. 

of. & %  kbie cauaed troubre whereves it ~XLB bcen uaed, and I 

have rngeeZf been guiley o f  not imow iw  v.shat 1% means, and 

n goad many peoplh~ dZB not know v ~ l x ~ t  i t  nltsantt and xihen I 

triletl t o  explain t o  them and found o u t  what they meant, I 

could not %%and what they meani;, Theref ore, 1 have 

tr:i.sd. t o  ki lX Z;bt p&asc off. ' ~lavc added here, yi! Z 

VfiId:~ I t  1.8 ths only t %me I have added Pt, a s  a wort of eb~%OPhl& 

a prc3vf.eZon th'k you can amerd anything, which 1 s  the the~py 

I L h i n l c  in any litigation batwaran these, sama ~ a r t i ~ a ~  The 

o n l y  quastion 18 aa t o  the ef"eot of the atatute of lirnitwtiona 
4 

whfoh. Judgo Olnog, whioh. 1s coveroe i n  the  last; p ragmiiph. 
A 

7ut .the asrc;ason I am ;x.ztt; ng in the laat clause of' the Jast 

. pi:rctgraph was f o p  fear  t h a t  i f  Z Is$% 2% s%mply HgroundH 

alone, some $uclge may t u r n  out--llllnoiso, perhaps, where they 

t?rs str 'l .ater, 2nd r-&y eny, $'I do not sea any new grounds, 

5ut ~t new oezuse o f  acelon," Ant3 it 9s on that gromd tllat 



late back d o  the 8ate o f  tba origlnsl p2eadling a0 amended when* 

evepit appear& that; %hs r igM o f  action OF defense %a aase~drted,~ 

o E acCi.onfl asp. Itn the pravioue paragraph? 

Dem  lark. I intmnd@B something more t h n  the saussr 

a f  &o%tiion ia the sacond paragraphr Hore there i r s  rrox@%bfiing; 
aoinglaint BY 

m(tr3hj -than simplg the  rightj t o  raise a/&efrsnrse. Iaoother rordar, 

I fatended a new g r o W  of sratian, CXP n osw def ens@. TbaC. i e r ,  

~ w p p ~ ~ r p  A and 13 are slukag 2n matte~s o f  Fedoral jurtsdic2;ion, 

and A has  ~nokher af Pair etn%i~s2y? shoul& he not pu4 L% 

9x1 t k 3 . 8  saw3 8'lxd.t; vsSk8.r B? There ape later on provisions for 

arderiw a &cdpn+a$e &ppeaPWmet but %b whole theory her@ i s a  

%ha% you hati better (geC $ o w  m a " c t e  &at iurrue bat;wecen the   PI. 

Rut thes n e s t  question I shall acldraes myetelf t o  %a thia 

of &otf@n,v NowI X knew the obf&#%%o~ that: B X Q S ~ ~ B  f Q 

f laaue~ of ao@$onB, but  .the subst i tu-be phre848 w&@ muoh BOP48 

pfgid, Cause of actloa %a used in -i?raoe%eallg ev@Fy D@&@# 

8g ~oupoe there, 9s a i r ~  t a: Xitoraturs nn the ~ ~ b j ~ o t  r The 

Dean has w i t t e n  abouf; at &lac? a groaL m a y  other p@o->b*  

M~iiorgm~ Dfd; you read % ~ K @ X a m g a  ~nrk%@%e? 



I&. h!org&%nr 8id you know :.hat he was .talking about? 

%p. P,ilc&epshamr No$ but I believe that t h s ~ e  is no% 

a tliq,?e ao&e i n  which them i s  nooh aome suoh provision a8 i s  

f sand i n  the ox& Cod.@ of C i v i l  P~oaedure rii-opt@& in New York 

2848, $hat  the c~om2lhl2nt; shall contain a stakement of the 

facts c o a ~ L f t u t  ng a cause o f  act lon in orderly and preofrre 

Ii:n;;unge, wi-bhoul; peg i t ik ion ,  iln ordelr t o  enable a person 

road lng  i t ;  t o  h o v ~  ishat $8 intendee. I: do not th,hinb. %hat has 

aver  baen drpr oved, Dean Clark c i t o d  In his article v ~ r f t t e n  

fn 1933, in. t h o  Yale, Law Journal, the d@T3.nft%on of oauss o f  

aot ion by Phl lZfpr~  urs befng Hopc3ratilve f a c t s  giving cauee, or 

ground. f o r  juGicinl  interfercnaetrH ghat struckme, a a  a pretty 

good $@scr ip t  ion ,  An t h e r e  is anot!?er n - t i o l e  i n  the Yale 

Ejaw Joupnal, 88, :;:hich 03j  sct;@d & O  dS.racardf&g terns ~hloh 

have, become 80 m ? i ~ 1 )  B part of tho  F U ~ @ B  a3 to 8 u ~ h  dis-  

You h-.ve got it i n  i;h&Lr p ~ a c t Z ~ e ~  You k: ve it in ~~rac i ; i ca l ly  

svt?ry coda, snr: I thlnk you wouf d vqnture Into an unknown sea 
to uee . 

tvhvhen you try/soma other anea ag desorlption. In general, 

i t  i s  as weli ~z~dernrtoad as  any other term, aesplts the eon- 

Crovle~sy. over I t*  "Pacts oons t i tu t fng  a cause of ac t ion  or 

o f  p ~ o ~ S L e m  up? It 3.3 a serious one* I realists there 18 



a contsovcrrsy about voause o f  action," and. I kno1.i t b a r s  ape 

a ~~~~~sity oE c 3 . e ~ ~  about it, 2nd oomiw~ ba& t o  :ire ?j&3p- 

gang.: su~gorrtian, il; seems t o  me that, k h a t  i s  R thin:; that; uye 

might aery ~ e i l  taka un at anotksr r n o t s t i ? ~ ,  %boa BB ddaal with 

matter o f  p: r&acsolagy and e x p r ~ s ~ l ~ n .  

Vi'ickeraham. Do@@ i t  not so boyondmere pkuwea- 
I 

i 
ology? 

1Bf~. u i % ~ h ~ % Z  + 1 do not think Z f ;  19 tznyti-ting but dl f fe t r  

snae of opinion as t o  vihethe~ the x~rords t roause s f  actions i u  

a s d i e n t l f i o  and acc?~ra te  way o f  describing 8 asstion o 

%bought;. 
r d' 

That Zs w , ~ a t  it rea l ly  arnounts to,  an6 1 thPW lit 

i s  importan% t o  deofdts vdmtfior you w i Z Z  uso  such a phrase 02 

not. You h a ~ e  c-nsfdersd onZy 22 ru les  so  and. you Wvs 

86 more t o  consfder. A t  that, pate, 1.t ~~l .11.  %ake t s n d a y s t o  

go through them. Rut I ~*~ '60~28 X91ct3 886 t - b  .::are a ~ e u ~ a $ a  

as Z;O the choic- o f  wordsf but that 18 ~ Q T  B O ~ B  other ocoa- 

s%on+ 

~ i i ~ ~  b'jiokarshams 1 am c p l t o  vrillfng .t;o nota an ex- 

acsption and go on. (Lau-ghter,) 

!&6, ?:Itchell, ?!e w l P 1  allow the oxcoption. 

?EP. Ponwort' , YP. Chafrman, I woull?. l i k e  t o  inqulre, 

n osmec2;lsn wi-kh the  dlv%aSon bstwa~n Rule 8% an& Rule 25,. 

AB I uad-?ratand R ? l l e  25, you can suo a dele&-ant on a prom-. 

iaaory note, and a laa  For inju~ios g~owing oat of an automobPla 



Dean C l a ~ k .  $bat a. i a  righ*. 

Crarnsactlon that rereult~d 3-n Xilabfllty. Z wm%e8 t o  make that 

on ja%n&sr o f  o l a h ~ ,  yau .can do the aannts t;hlng, subjeot, bow- 

ever, t o  rsrChar f:%e powep in i.he oou~t ;  t o  order sr new tridllj # $ 

or, i n  other  wor&s, i t  %a botter to g e t  a11 the sares healed 

.t on8 tflras, 

FvIr, W i @ l i e ~ ~ h ~ ~  Our courts so so fa r  as holding %hat 

By- arnendgtmn% you oan insert, a csruee o f  aat&3n that would have 

be~:n b a r ~ o a  by rrt;Rtezta ef llm2.tationa i f  %n an ar%g%ml ~ 4 ~ 2 % .  

Dsan Cxa~kr 03 a ~ U r ~ a ,  j u s t  R statute PB.BB@B. i 
&pe But before, the  ertatute* 

Dean CZar"kr N @ w Y o ~ k  took fG @a a hitlfswag measure 
I I 

between the ru l@ of %%@anCL,aa& stucX t o  t h @ 1 ~  own rule@ re* 

vshich Z&&t@B Ohe c&%der a f  par tie^ pro- : 
'*,2Lwhi*M 44 

v$s f 1 %hat the jo/.actor of '~oti01lbseetiern1e 2 , 

af a a t  Ion whiah arFsee ir:f Ger t l ~ e  originrrl aation hnd begun, 

ape you 23;mitllng Ptr Co a cause o f  aot ian  in sxist;@noe at 



la? @ ?~$QY@W, .& wnu3.& 'be K ~~pp%m@lZEia px~a&%w 



Dean Clarkr T h i s  19 another thing* 

MitcheZ1. You wiXJ. have t o  provide fop service bg 

serving the other s i d e ,  because nothincL can be f i l e d .  

Dean Clark, ' 8  this a pleading? 
' 9 

?/;:;re Wickerahma. bdhich rule, are you speaking of? 

MP. h ! i i t~h~ l l*  Rule' 22, which says a party may m e n d  

a pleading f i l ed  by h lm,  \Yell, he mkly not have f l l e d  it. 

T&h&~1~118jk'bm* For sa~v$oa .  

PbiitaheL1. YeaI f o p  s e r v i ~ q  and then it nays Ifby 

n filing such ~mentlment~~ %ere i s  no need o f  f'tling* 

I~P.  Morgan. Mag i t flserv%ce.Q 

Mr. Mitchell .  T h a t  i~ clear enough. Wow 2s there 

anything e l se  in Rule 289 

M r .  Olney. Should not  that l a s t  paragraph in Rule 22 

go out? 

gdlr. hlitchall .  @by nots Leave that  m a t t a r  t o  the cou~t 

t o  decide in ?roper oasets? We , m a  trying to lay rulea here 

of pro:adure, and then ws caay the effect o f  the statute o f  

Plmitatians can be au-and-soc Am I correct? 
Moa?gcim. your qusation i s  when they allow an : 

ment whether the statuta, of llmimltaGions 19 barred? 
Mr. OZn@yr pe~ta in ly .  
D e w  Clark. l h l e  follow8 %he Federal ease. 01 eourse,  

there is something in what Judge Olney aaysg buC if i t  apgtsara 
by a few wot.ds you oan eavs litigation-land wo hesitated t o  
gut Ghem, in. I 

DIP, Olneg. The troubL63 i a  %hat I do no t  bylow what the 
ef f a a t  of these worda wZZX be and i t  may be that they w i l l  work 
badly. 

MP. Donworth. I had a concrete oass. A young m a n  worked 
in a factory, We l o e t  a par t  of' h is  hand* Ha sued the oompany, 
alleglng tha t  it was an unsafe place to work. He loctC at the 
trial but g o t  a new t r ia l .  



:.low, at; t-t atage o f  the case, he moves to amend hie 

The court  r ~ f w s e d  -50 a ~ l o w & i x i  t o  amiand, beoame i t was a nePe 

oause o f  &ation2 that  fkmlahlng an unsafe p l ~ e e ,  t o  work aaa 
f ~ m  

8 cii$:i'f rank cnuek, of actton/ ceq2eo'i;ing t o  instruot the 

new emplogae. NOW, t h i s  would gag, "gro~i8ne; out of %I18 aema 

%raasaation" an& you ou::ld pcocsod 211 Lb2y O B ~ @ .  

(sggse, tho complaint a l l sgor l  that p ~ ; t l r o a 8  ~ a n p l l r y ~  was 

u.r.safe by raae~n.of' i ts  btaing aa int" -rior typa of ltougliw$ 

and 9.n a%ather paragraph aP the aomplalnt they ealtd Lt  was O. 

beid 8pcso2m~n of 1LGs t y p e  o f  ooug12ne;* And T %hi& wapl 

FJP, t ~ l 2 ; a h ~ l l ~  in those casee wl~~whe~e a ~ai2rond is B U @ ~  

for pcsrsonal injuricss, and 2% l a  not allctgsti that i f r  waa %D 

inte~srtal;ce aomclrccs, and. gou b ~ i n g  2% urrecrr Lh@ 1.9sabllltg act;, 

.+nG then %f. i t ;  i s  fn Snbers6ate oomerce, the oourt holaa 
8 ,  

,.%be of action fe  diffesentt and that i e  Lhe gain@ you 

are trying to cover, an6 it is a otlry seed khine;  t;o do. 

fie Horgaa. Xn those oareecl ths Su~~emxe  Courb i s  g 3 3 , ~  

to doclde aooord%w to x%t&f4 and scoording t;a l;lze deci~iona, 

EGr. Dodge U par ty  Lnclu8es in a suilt on 

two p umissor3f nolsearg and cm one. h* kas nat brut~gh% it; m6il 





%hat; our Zanguage, h ~ r e  w i L 1  not bs final o n t h e  cow.ts. 

Mr. Wlokexr~hsun. %ell, augh% we not to proaebeii on tkae 

Dean ~ l a r k *  'S do not think 9t $a. 

Mr. kf,r&an. Every proper amencllnenk r@lotss Bat&, OF* 

Mr. Riaksrahm. X@@, 1% no1ak3 bg the terns o f  'chis 

otatasment;. I do not know whether WB orqkh% %O aiaa~~Zde~  whebbw 

9% 13 dtlsfrable t o  do f h d ~  %EX& i s  w h a t  the MsaYork Cow% 

a l  AggclaJ8 held Qjould be done unc-lsr th@ New Y o ~ k  Frqotioe 
4 

I %hi& thIj the bar ab -bb~ &9me $bough% thslC LbZ; me a et%%lledl 

8 h 9 ~  and going too far, in a ~ o i d i w  by 2n2;~x)prcsGratfon tihe ef- 

%P, Obey. Is no* the bilZiccul&y s l t h  sueh baaasre, ss 

have been a.tsrerre4 to here by SUdgo D o a w ~ t h  a& Roc "sdgs- 

$tat; the  c o u ~ B a  er~~~roncboueky rule upan it? Now, i t  i e  wi(lhia 

our provinge tio proviae rulss that WAX% ~ Z * ~ V B E %  SR~OFP~PQQ 

~uling~, so far las we @an by %be o ~ u r t  in na.t;tera of pro@eB- 



khse puas%ian an %he l o ~ a l  law. We are trying by unftcsd 

racztion in cw FsdEeraf. ~ o w t  t o  greven* them f ~ a m  da %&.pi, 

stad that i g l  trying i n & i r @ a t r X ; ~ ~  i t  98&m *a me, t o  rsra~h a 

glgltter over srhiah we have no Jrz~ierBf  abianc 

$ha sCaCute, That %a not n mere lnal.den2; + 

Decln C l a ~ & ~  T h ~ t  wgs Ckd puP~ose. There, wsla a @are@ 

rrsibg ~ e t ,  that t h e y  m u t  apply the narr*ow ~ t i & e  Sa %ha6 sars. 

)fir, M G F ~ B ~ *  me last 6~~2s3.~aun4cjr tho 

LiabiaiOy Aat a p a ~  CW4: ~l?el"tP i L  'IF&& an %be ifijwy, and. %he 

4 Injured csmp2oyee w &Ze i t  w e  on appeal, by *he hehe the &XI 
A 

aautor gat baak hB waar not allowed t o  amm8 by  add^^ the 

wos@%& death, B. ~ o u l d  reaavm fop  t h e  pain and e ~ f @ r w  

in8 o f  tha &seeasnt, aLo *, under t Wt part ~ l t '  it# % n & ~ f  ar ars 

iehe Pnployersl- &iab%LZty A Q ~ ;  provfeied for trurviva% he o o a a  

rotsevatp rm tlm=&, But wkat he a5a Baa bo alxege the EZe&bl,th, 

a*la ask fee &metgee uxtc%cer Zord cfmpba5J ' ec AD&, The ppovkrianar 

ak' thaO aod are, J u s t  Ilk@ L o ~ d  G a ~ & p b ~ l l ' 8  Aat, an& 3n@ $015 D 

one of thoso 5tts:::eg and the Suprme C o w  of thr)r U~t i t c~d  8%t&a~ 

ravepbrlasll that aaa aest i D .  baok, end said, a l l  he aftuX4 rsoovap 



0 %  !'[as that  bacauss o f  the a?aq:siremsnt of' the  

IocaX. ata-bute? 

-. * -cd 
:!:I- a L , : o F ~ ~ M .  Lo, i t  W L ~ S  ~ x $ t  CX' t h e  Fedfir,l m2plqrcrn 9 

T:labij> b t g  

Elr, !!Itchell. :":hc>.t 28 your vlew about Judge Olney,~ 

pa-'nL? Novv, :ye have here tz statute ti 2% nuthoriz,es us  t o  

m a s  ruX@s of' pruotPce an prooo8ure, an6 not .to ci,ange %bet 

subs kanL 3aw, 

a nicer r u l e ,  o f  s f r ~ c t u a t i m  the s ta tu te  o f  llmitatiorna--but 

can that  bo done u < o r  the, d s a i s i ~ n s  of tho $uperne Court? 

! r ~  -+? - >. s 11QTs:Wl"la th2nk we h 2 ~ ~  aof;l",bng kto do w i t h  it. 

la.:. anyway? 

1 n Yes,  I do not %"I" L - h ~ z i k  on@ s u i t  could be 

b ~ ~ u g i i l :  a n t w o  s~gara.I;o y~m13-890-g notksj i t  i s  where yari 

are m-aah .i.ng 8noi;bur c lascr int  Ian of' t he  same gsn :ral occurrenae 

t h a t  you can, 

lip, W i ~ l : ~ ~ s h a ~ i ~  :BUR here you have the plwase "ariaizg 

l!lxae Y;faksrs~hecm. Undo*$: this, yo2.1 oouLd 5-9 it. 



id&2s , OPnep T move that that  laet  parrygraph h Xef'b 

ELF, UaCLg69. X. ~ e c ~ n d  the motion. 

4 h - The motion &a ma&@ t b t  tthb2as.t: parer- 

graph 9n Rule be stribken out, on the g~oun8 that 1% i s  

ou2elder *the grovime o f  %his C@mi%tiae, and rela%tres Go C h B  

operat2on of ths atetute o f  i%r~imlkatients + 

iw t b  e?-ause, out; as o u t s i c e  the p ~ o v i n c 3 ~ ~  of th i s  Cormdi%%esl 

(Seven membara of the CwmlLtee 
rafsrtsd Gheti~ h&n&~.) 
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Mp, $fitohell.* %E~PB are 7 of th~stpr T h ~ r ~ s  in f t a ~ ~ ~  

o f  isslving it in w i l l  now raise thesir hands. 

(six mambe~s o f  the, Cumittee raised 
their hands,) 

$ 4 ~ .  Id%tohsll. &lx membaser have, voted in favor o f  leav- 

ing  St in, $0 that i t  ~ l Z l  be sGricken O U % ~  

DGIP~ CX&x*k, l i h t  s b ~ l l  I do? ~hr t l l  j: forge t  it, in 

vfow o f  tho cloaene~rg o f  khe -yoke? The Eajor  a memoran* 

HF. Lofttinr X suggest %hat you put  it back, 

&kc Wrganr Just ircssp gaxk thoae p!mnai%ear$ ncl%ers + 

Mr. w $ , e k ~ ~ s h a % ~  Those aye =?.he ol?Cltil that I thfnk: 0uEght 

to go i!.b 

would i t  noi; 'oe &@a 2-ra i ~ l e  Co have mdmorwdm aade for %he 

Court au t o  tha calos@neee of th# vote* 

%T. OZney. i f  they go oud on a cloao vote, tfiaa 

Clourt ought to knuw tWk+ 

l b 2 ~  * ~ontsi'opl h * Thia cl&~xee aau26 be appz~op~iuta  ia a 



Dblp. MitohelZ. The Msu'ghlP1 wank~l Co know i f  we going 

%pz?. Wf~ke~ehatn, T think: we ough* %a* 

Daan C%&rko X neaond the xia@B%@a+ 

WF. g4Oel1ellc Zs t h a t  the gamra2 gcanrra of the mcberhiw' 

%F, l?onwor%h. I suggest dhg-t wu adjown a% 6880 o~clools. 

tauggarstion $8 A go06 OD@. I du not know how w ~ s  oan handle 5% 

O ~ ; ~ @ F W % B @  than Co h~hsve, the, rcrpcwter not@ some o f  theiae Lrapo~G- 

ant th2nga %hat ape, stsioken out by a narraw margin votot nYla 

hf  he thftnke weLl of' i.b and that 2% 1s fm~artant, he aan s t a t e  

*ha% i t  laas e, close  v&e, ar aontokl~lng of thaC kind, stnif glvar 

us a charnca t o  say whatbar wer mnC Ohe Coup* to look: a% 2tr  

want G U ~  by a cloerp VO%&* 

%%ire P2argan. Unl@ers D@an Cltark depart:: I rwlrrh is  ueuktl 

Z)eresz CXalik, Tha$ satlspiaian i s  unworthy of YcUr  



&lip . ?lforgpn. !Bmt i a  not a auslpicion~ that is a corn- 

pl~&9nC * 

xr* MitcheZL X think we are throughwlOhRule, 22 for 

t41e3 time being, Wet yrtX.ll go f o  Rule 83. 

Dsan Cla~kr W k t h o ~ e  :t;oar,-~ing %he guerstlon, let, me re- 

m2nd E l ~ r  VJialcersW that  the Equity Ruler d fd  act oonkain the 

p h ~ ~ o e  floaune of actiom8 here, although 52; i~ v*8o& in some 

o t t e r  p2acos. 

'?Tf~ko~e?haa~ That f a  s different thftngj there is 

PXQ B ~ U B ~  o f  actKon. 

! e 3eai: CZarl~, I read t h a t  over, wad T. 

t o  sayy hawever, that b r a  '1s +:12(9 co~iplaint;, which must con* 

tain s short, otc., sCa%emt~nt of {;be g~"ou*rt'is upon which t b  

nOtwtfs j u ~ l s 2 l . c t i o a  BapenBs, anrl a csLalarmen% of the aata and 

Qacusrenoss vpon whloh t ho  plaint i f f  baas8 hie o l a h  for re- 

I l s Q  a dernar~d f o r  3~dlg31en-k~ @Lo. Woa, "%ha g~ounde upon 

,!@@ Dobib. 3:k~ainez.ction 91.1 tb.s YeAsra3 o o u ~ t .  

TJ - . . ic%c~raham. P % ~ ? I % ~  

{Tl Mr. ZT,lar::an, ~ h n  f a c t s  oonstltating the g~ound. 

Ilkr \?lckorshatr, i t ;  tR.e onL=y a question whetha? 



erhoula s t a t e  that--thia i c l  'bpoughL to t he  ntten%ion o f  a oer- 

ta ln  aeot  %on of Congreos. 

Mr. Mitchell. Ought you ?lot t o  say fl jua?i~diot%an of 

the  P ~ d a r a l  aourtH? 

Dean CA&xak* !t, rt .,uJ1, of courne, 'uis hcLvo %&en ths Bgu%%y 

Rd'Les. 

Mp. Olney. ta~%y do you not Id 3 ow f k13 ~ q ~ % % g  7 

af  the d l l f  ereat o l n u a ~ d  

Nip. Olnog. ~ e i .  l: read t he  Eq.uity Bu~td, an8 under 

the  ctraums%anaes, think .it i s  bsttcsr t o  t ake  the Equkby 

J Z P ~  Olnsy. LWZT~) out t h ~  ~IPPJ~ O ~ B Z  Z thfnb: that fs  

abor~%~ t h ~  only one; 
' 1' >>> L . , - . > ,  $ b, '@a~gF*Ec In 6b.8 bhgrcl aecf Son o f  the ~qultry Rule, 

Itt clap 9het b i l l  z~haXl cas:ain at statsmenf of the u l t b a t e  

ee~a$rr#, eec.. If %&ere 1s ~nyt;hPz% that gives x a o m  trouble 

khan %hatc I 40 not know what it ise 



ot1gh-b not the .lcomplain% in an aot3.o- a t  2nv i n  %he Federal 
&- 

aour%flakake the faats  on wrhich %ha jurisdlctlon &e:,onds? Of 

Bourse, if it in a cuoe of d i v e r s f t y  of citizenship, fS the 

pl.alntfff $8 a r s ~ f d e n t  and oLt%san o f  one Sta te  sad ths ds- 

lendant of' another, t ha t  ~ ~ o u l d  be t h o  g s ~ ~ u n d a  of Federal j ~ ~ l 8 -  

diction$ you could say that the %round 1s d l v ~ r s l t y  o f  oiki- 

senship. 9ut t ough* t o  be tha t  %he deL and-ane may cPa%* 

long@ bha f a c t  and proof bs m~t?e, 

.. - 
f r . ~ ,  'I'Jioka~sham, That i s  a rgound, b u t  tha t  As not d&' 

i n t e r s t a t s  oonmic.pce, %kilt ought t o  bo s t a t e c  u s  a fact. So 

t h n t ,  "groundu, i.t: seems t o  me l a  nat  adegu~te .  

HP. Dobla* That i s  the !Tqull;y Hula, 

Ik-3, Oln~y. Th~hstt is  %he ?gutty Rule. 

t t ~ ~  Yii;:i~lrer~lham. Take the or&lnarg case, %hat As, the 

for ju~isd2~k10n 233 an sctilon at l a w  in %be PsdernZ 

Q ~ J W %  o 

IJP, O l n ~ ~ r  T h i s  Egult;y Rule hne never given trouble* 

?IF, Lernann* That i n  th- lanrucl5i;e of' t h o  zquity R U ~ ~ B - . .  

Qu. t e x a c t l y  that,  smP, 3: do not th ink i t   ha^ BvQr given any 

63~0utKLa. 

L~ * t2i%ohsl%+ *a i'?%en yo:: rejocrk the language QE %he 



that you have ddne a good jab, m d  unLsas i t is R ale= 04388 

%?. L Q ~ ~ G ,  Tb18 Xmguag@ hae beers Cries for at 

hannot dray that the pXain%fff La w @%tieen of  Vi~gtaiw und the 

clefsfidant; Ss not w a i t i z e n  o f  VirginlaP 

Mrb Wiqksrshcnmrd Bu* you &an eta%@ t b R  firs* par t  

tiff, azld of each of the gartles, and If way pnr@gr i s  undcs~ 

any d f s k b i ~ ~ ~ ~  tl$, fact akulZl be atat;etlr Nos, O h a t  has bee& 

@lbilpat&dp anle th@n you Zsaw anly 81 crho~t etatenen% o f  

"F ioln de errde upon d?av@r@@ cltia;enship, as happen&, $6 r e e m  Co 
A 

Rut lee  

Mrr Donworth. Inmany oases you b v s  to me&@ a33sgaa 

Cione of gura %aw-far inntanaej C h a t  a oertarin S t a t e  statute 

5s opposed t o  a B@BeraX 8$ak.%ter 

~0I3703?%he TB more s f f o a t i v ~ ?  

bUiokttrshsull@ I mean we ought: nof tro am i t  kh&e 

ParrolC paragraph 3.n the Equity RlzZe, whtah rcscpirern a @tat@* 

men% 04 nwile& P ee  i 34ad8  and oiG Sacnahlp, rrom %he new FUZ&I 4 



t % r a  is a Federal question, 

fib?. Uob5-a. Yesc i t i s  material where there is a Fed- 

eral quenkf on, 

Ivlr. Nlitctxe%-J. And it i t ?  ma%arlal i n  the D 1 s t r Z c t  of 

Colaabla,  i t  aecsms Co me, %h&t you s t ~ t s  the p o u n d  of j u r f s l  

kip. 1?/ickepahmr Well, aihg B l d  you wlna out %hat Few 

qu.iremeht? f t  aeema t o  me t k i c s t  you might say whers the ground8 

are d i v e r s l t  .- o f  citlzensh-p t h e  p9&irzt;%ff' sbunll stet-be the 
and cl t iasneh&g 

name8 and r c a  ?idcnce/of L ~ Q  rospectire part i e a  

#P. 3:opgan. Could, not say "the f a c t s  and ( S P O W ~ ~ B ~ ?  

idg, # W % c k e ~ # h a ~  Yes, the  facts and grounds . 
$ 8  2 You could do that, and the fa~ta xq~gm?&- 

i r g  such grounds oould be stated, o r  the f a c t s  upon ivhicb the 

grounds are based. 

I,, $ylck~pghm. I do not  care abouk the-plpaseulogyr 

But: sxrppoas a man brought suft-.- 

M p ,  Lemam (~n t e r - ?oa fng ) .  Ts ths@ aa $~~por tsn% as the 

venue, md would it no% be bet ter ,  ~ a e h a r  than spend a lo@$ 

time on that, J u e t  to s t r i k ~  that; f i s s t  eebt2on oak? 

Dean Cla~k. T: t f i l n X c  t h i s  w 9 1 1  be aoveresd by the 

2 - 3  

.-tu9 
t&~e rd -g+  and if you pub 11; batlk- ~ V E :  had ZB&E@ %he 

rna t te~  o f  capueity a matDar o f  d e f  ease, 

M r .  via?~~shem. No, I f '  t l ~ e r e  18 no defense, %ha% 18 



QaE Clark, No, I ms3n t.:e m ~ t t ~ 2 ~  a:€ citizsi~lrjh#p, 
Ail .  ' 

IiTr, * L $ C ! ~ : C L ~ S ' ~ - ~ & ~ % ~  If J U ~ ~ - J ~ ~ ~ ~ ~ . ~ ~ ~ ~ ~ ~  O :  sL..c L1 it3 court  dlepandsr 

that v ~ o u l ~ l  alpce+r in t 'he cagtlnn, 

does no t  nppoar in 6he caption, 

T < 

iiirr i r lc l iers l~7a+ I i!o sat en:.@ nnythlng Bibout .!:ha4tr 
"- 
T t  should r c q u i r c  a statement of the  yozldoncu a n 3  ~iCinenr 

ship 0;' c:..sc: : - ~ - - . t y ~  xgT +=- .sL * z. - I -  -: y17- 5 I a - ': :L q s i::i 7023-b ant ,  beenus a k h ~  

t e s t  may- depend on t h o a s  faots,  rathar thrrn t;b .l;h@o~y+ 

? I' 

he, Lermsann, i t  iaould nut be muah t roub le  t o  repeat 

+khs nxiDtm i-? -+ -. you r e p e a e t h e  n,u:los, you v~o-~xld have t o  s ta te  

Mr. &mworth. O f  all. the par t fes .  

' C ;;iz3 Wicl;ershtwl, PI lkren ixndsr the, Federal atskute, wbsrhePs 



j ~ ~ . i s d i c t i o n  depends upan d i ~ i ( 3 ~ ~ 1  i tg .  of O&C% ~ ; b n @ h $ ~ ~  ~ U l d  upan 

&hs amount fn cont;rove&~y, you :r.ur~t asly t h d l C  %he ma~~mi;  2n 

o~.;ntrovsre.g i s  [b i?b ,~~Q- ,  OP P P ~ ~ & ~ V B P  the amounat $8, over dzw 

Mr. NIitoh@ll. Yes1 but the atsoan8 darag~nph o f   the^ 

Egulty RuLs has beexi oons%&@rsd brorad $nough 6,o raquire a 

sl$atemenl of t he, g ~ o u n d ~  and it i s  requirsd t;o be alleged thatb 

m o u n t  ~ a m ~ ~ e s  co ~ ~ B ~ O Q O .  

fdp, W l ~ k a ~ g m ~  I thtalx it is because a?' -b2ze jw?ie- 

diokionsll statute, We snXwnys make the al3bgati&8 as %a the 

D a m  Cla~k, T think it 9s Lo' hatre . 

ft tn the P i r a t  and a@cond aa@$$ona 'E 
%f 

think. that/tha, prov%slZon as t o  the sbat@asmenk of -bhq #p?oun8e 

18 not oompXete, enough, Za3e ue pu% %be p ~ o v i e l p n  in hers. 

ble ~;o*.b3ae , r - I <  
C33.a 

, '  ~ ' .< 

Xquity pleading, &sd now, L o w t i o m  a t  3slw, a19 OiQI kt12 %b" ik... A * 
ry: . . ', . 4 ,'; '*..' 

partilea,: giving %he names of the particsa, andl John 8mi*)ai3, I <  P I 

L , r  I , = ,  

the &efenc-la&, ds sl rs~lidank of eo-rand~so~ lsnd tihen aka@@ , x .. 
.: 7 . 

ground of juriediot ion, %ha% Zohn Smith i s  a oSOS$en o f  sue& 
I 

and such a a%@ and noti &om6 other 8kat@r I %hi& yqu . 

mlght end by aqcLng that cf %hose the ~awplslj*a% w f l S  hese- , 

after  always $rerat* 

%p* ~ l t a h a l ~ .  vjby no@ %$%ratre t h b  fact8  and g~0zvld8 



Npr Oln8y. Somkbo~y might objeo6 &a the eo~lplaltnb 

andel" L b s e  circ.kmstanc@r, by aalleglng that the varlatle 8~ 

P d a n t s  a~pr citisens o f  i?if.?er6n% ~tr&ee, r, slza in %he g~@@ea$ 

~ I C % ~ ; e n $ h % p ~  tAl0~l6i so t  QDOUP? 

-*-ltr 24itehslZr i t  ~ould s o t  last  v e r y  long, 

& 0 NQ, i t  would aot  lase 9eFy Long* 

182. TBlake~ehlZm* Now, 8lh;g as% put i n k h a  laaSa and 

oacupronccss ugua vhiob the e l a a  $fa b&ra@d for r e Z i e f l  There 

agein, I %hi* Qhca faets  ccmec%ftu%iq %h sauge, o f  aolionft 

are maore impoatant, Y h v e  no point t o  raioae an the question, 

but I think that atmphasiaoa w h a t  are f aobo r 

NP,, %1Dah811.1. The W O F ~  f4gimglefr $8 betGerr Ckkaxx wrlirsob.n 

?here ie no g~eaO meaning fn " 8 5 ~ @ 0 % + "  

Mx, Dobis* 5. am very thaac,rful t-t you p;ban&oncad *he 

ward "ult9mat;e." 

l3ean Chkr lz*  I do no% know that X fiave. Hpslr Rickezcm 

skm1u, Ceo you bl low " u ~ t b o t r s "  too? 

@pi,, Viok@r~ham. Als '1 raay-, I cPr, not; Chink you have 

evep Z~~proveB upon whit you know tlw "New Yarlx CivS1 PraoOlos i 
i 
i 



heper any paseiblU%y of reailsing trouble, betlaure yeu have 

atlartedtroubla in New York nonope than %n can7 o t h e ~  plaoe+- 

because New Yo& p r e f e ~ ~ t r o u b r e  gnme;Lr* 
Wlakerahgb;,m. That 28 the el6 $qui$yty~ulet~ 

MP* 1 ~ 1 $ t $ h ~ Z 1 .  L e t  up take i t  ~ t e p  by step* VB N s ~ e  

paragraph PlrsC, and o w  eh~ies bn this i e  belwesn "simplerH 

HCLlrect8 "glalnHr 

Dsan CLnrk. Xa the Equity Rules, in the ~leaond aecd 

t i o n  they ham "glczin8 and ia the, %hi@d rpeoGioa gafapleP 

Afir. Tobaa. Thie .n~kOITt gt~ttbmdtat o f  %ha, cg.roun8sH 

shou58 be ca "ehor% plain eB&ntem@n.t; af the g~groua&a,~ aria 

&IF. Wlckeremr V%g ahauZd7ge not use si s i q  mrd? 

; %  "A s h ~ ~ t  rand r r h p l ~  ~CaCemtmt o f  

shop* and sfrplp26, ata~@ment of' tb@ &ate or omissions", sad so 



@P. W i @ s ~ s l m m ~  f thank t;hel~@ oum to be a short 

and plain mtatcdment of the facts#  

Ilfl&e~s&ua. ivAofi~ ~acua?z~unoe~a~-X iio not 1 3 3 , ~ ~  , 

son i n  kh@ aon of aaother, i a  thnt 8% h10b CIC an 00a&Pb)n@~? 

My, i v I ~ P g a ~  I l i i ~  i;ot think i 'c  5.8 any Lh€&?'~m 



theory, but we are required to plead t o  Tatter, 

:>IF* L8xnams I do not think thfa has any othor mean- 

h z  except fac ts ,  

Ff. ?$or(gan. A l l  of kh2s that ?4pnr, WSckeraW, fb trying 

to mt Bqny f rom l a  not f aata, but evidence on one hand ant2 

1 % ~ ~ .  ,Wickersham, yii'ould it not be W B L ~  %o state @facP;sflv 

MFI M u ~ g ~ n .  It mip;h% be, but he has l o t s  of o aclos where 

he says it is conelueions of Law and not stctemsnts of' f ercta. 

1 doubt wha"cer you oan f i n d  any f 'om of words that @#ill do 

Mr. Donworth. A judge i n  a charge to a jury l e  not 

g o i n g  Go say, "~entZemen, p u  nro ti he exclusive judges of a l l  

acts Ch..t have taken place." 

M r .  Horganr Every time you gut words l i k o  that i n  a 

code, the courts j u e t  t u rn  loose upon i t .  

maan new Zl t igat fon.  

Now, that may be veryobjeot lonable  fromiXr. lySclcershsunfe 

poi& of view, but if we adopted any 0 t h ~ ~  wording, the ques- 

tion i s  itmmcsdiatc3ly go ing  *to bs raise&, t 2s t diff e~e;tcle@. i 

Now, the ldsa that is in%en&ed to bar ecxpreseea in boeh l a  t h e  

came. \Ye 'el1 have the  

be Larnamr if you axclud@ pleading and: ovideac6t, you 



n11gh-k say tl%:xt .t;hr;se felllol ' i~ di? not  ol>joct  t o  pL@adSng and 

kr. Mll;chollr (imniy any stn.tonei:C of pleading and 8 ~ 2 -  

Gence * 

fdpr Dobio. "pactsu f s broader % b n  8uZtba%e,  " 
tlnlnk that is a hideous word, an3 has not meanjag. 

of 5.t th.at, unless ye  re cd p r ? i n o  %d t o  positive ad- 

tb.at ~2 had, ZeC, 2 2  t&?i.e the r u l e  that  wc have h a d  ~d 

are a~c~rnstor~ecl t 0 ,  

I" - $!r. Lamam.. P think the  : r im& facie  ar(~ument i s  itn 

f n v o ~  of thats 

2 : ~  111 ;z(-Jpgan p, objec t  t o  : f~ l t ima t eB ,  bocauso nobody 

knavia ~vklat it means. 

I prof. SzmdepZand. Right, *,l;.arc, you say nobody knows 
-- 

whmt it rr,oe-lna. Uu-b i n  a pr>-at icai e ensc, i s  t h c ~ e  no-l; vary 

- 
P a No; every new case caue@st rouble .  

t l  
p r o f .  Sunaeplanfir Not in uslnl?; the word "ultlmat@. 

M Y *  :-:a~gaxh i $ ~ i  -you p5 .n  this, t'nai; you a r e  no% 

going t a  mn up agaxniilt claims that you p ~ ~ d ~ c e  something 

basides evidence--you a r e  not g slag t o  have the gusstlon 



wheth.er it; I s  a ::usstion of afacts or an ultlmake question o f  

prof .  SunderXand. Or of evidence. 

Er, :$,lorsan. There 3.3 no dPf'f i c u l % y  about ovidsnco, 

unless you say that you have not s@at&d- fa-: ts frm whlch the 

concluston ynlr want inevitably follotvs, Thut.is another rule 

%kist equity has Poll.owadr Th.at 19, k h n b  you c ~ n n o t  plead ev l -  

denoc, unlass the @vicenee inavi ta ; j ly  laacts t o  Lhe conolusf on 

you wan%, For instance, %he coup-& ray "negligently done, LB 

ths*ij$k3rnato f a c t ,  u n ~ .  2.L :-J.ll not do fo r  you t o  plead that 

f rom ~~h,Yhfcb nogl9gence may well be inferred, an& if you plead 

facts fin any way e xcopt  that tho  t ic t  was negllgsn2;ly dono, you 

have t o  p lc  C L l i e  ci rcwns t ancesfrom whwhich negli~enoe inevitably 

$ref r Sundorland. Well, you could unIleas t ho  I o ~ m s  of 

In;;-u;z,-a &A 13 cl-tE.Tar2nt; l t ~ t t t s  1;9 axGctLy the  sale f n  a 21; you 

canilot if t l ~ s r a  is coneidei-ablo cholnga i n  the Zanguage* 

b ! ~ r  I'organ. ?;oil, $3 i:5w York i t  was 72 years before 

the  carl.x4t Cac~!sl@A tha t  a .r~aJ,uabIton csne%de~a-bTorz waa suFFi- 

oiont ,  and b o f o ~ e  tha t  you had the one below g o i n g  one way,  

and YILU o%hars g oing the o t h e r  way. 

Idp, Donworth, bu2; we have thoae decisions nodop 



I = E  not be well %o a; & 'rrm&$tlix; any sl;nteg,rnc:nt .of av$+&smo" "d 
# 

I 



'bhEUl !; ha 2 " ~  8PEt  OW% 

Doark C l e i ~ l ~ ,  Y @ a j  we had a new elfmate of opinion 

ag"l nst r&Gcb words must be construed, and we must g o t  rld 

-i;i1~; oad moaa SomeGbfg.js, 5 &&pea d%c%s%ons are hoLgf~L ,  

3 u t  her6 do  not think they are, 'because I think Lhoy a r e  t o o '  

eonf l ict2ng. 

Mr, Olney. Well, now, I th ink we nre 'ge t t lng  rrf of 

th i s  length of t h e ;  what hanpened t o  thl;t; was b k . 5 ~ :  hnd I 

I 

i 
t l j . l s  old  aommon law eystam nf: pleadtng t a  whioh tho cour ts  and 

lawyers wero accus%on;@d, an5 &hey con%alned -the s t r i c t o e t  pro 

vision as Go v r b n t  tkle p l ~ a % L ~ i ;  shoulG oontnln,  'but we are gmd- 

:-:-ally gettjlng away from th& I t h i ~ 2 :  until now tkmre is vary 

l i tbls  &iff  icultg. ,  as a p ~ a c ( ; i c a l  ~ n a t t a ~ ,  w i t h  plsadiwe, on 

the grounrl that  vie do not i ~ l e a d  uLtim~mate facts, o r  comei;hing 

of that a o ~ t ,  unloshl Lhok*~ 2a u real sssantiaZ f act  l e f t  out  

n t h e  cpxwkion c o w  and t k ~  ~i 'SPSiculty of the 

ill t h e  d ~ c i . s i o n  

pa r t  in favor  of a sansi'blo, l tbe ra l  i i e w  of tho matter. % 

am inclJ.neci t o  stand an tho  Lnnguag;~ that MTC were B ocustomed 

t o  ani practiced under f a r  years, and w l t b  w h i c h  all %he bur 

i s  familiar. :Ynd the t r oub l e  of' which wo havs been sp t t a ing  

is largely confined. t o  the St . . t e  oourts. it; doe& not occur 

rjo very oft;er~ in the Federal c o l a ~ t s .  



Mr. Wick;ershm. WeZL, despike the  cri t icisnz tkat  1 

thTl-ik t he praseolugy vz: i ch  2s used i n  a l l  tho codes and has 

been f o r  years 19 t h e  be:k f o r  t llcs facts cons-bitutln?; the cause 

of u&lon--T t k r f n k  I S   yo^. utt;ezrgt 8ome other statement, you 

~ 2 x 1  open up a new 20% of: LitlgaClonr 

' E d y .  Lemma. ~ / & E I ~ L ,  you ogerl up t h e  fuc t s  upon ~ h i c h  the 

pLailni;:.ff asks f o r  r e l i e f*  

Mzbr l)oble. Tha";is i; ha ocxLaitg 2 U ~ Q  * 

)YIP, lV5.eker ~3%1_8~:1 1 would. say "The f act8 constituting 

n c nuse of action." 

?fire  ema am. v c % ~  not s t a t e  the f u c t s  cronst2Lutfne; the 

m u s e  for relief"? 

Xlp. j+J"Jikepsh&m. Ws11, 3: paaas thlnlrlng o f  the common 

law ac t ions .  Tit3 can pui; ;t i n  the alternatlver 

Xr, Olnoy, T move that we adopt thanat. 

M r .  Dobier '6 socond the motlonl 

(8 v ~ t a  gas % ~ @ F @ u  ;on taken, 
and all. v o t e d  i n  favor  of the 
mot ion except Mr r Wickersham. ) 

1;~s. l$lt;c'k-ell. T h a t  sacm:: t;o be the gense of the  rn@s%* 
I 

t h ~ o v r  i n  f o r  9. salegum?&--the prayer f o p  general r e l i e f ?  1% 



seams t o  ppeclude t h o  gensral, prayer for re3.2ef, and that  i r s  - <  

very use fu l  i n  an 6q1:ity act ion. ,  

-$- iiir. Dc&ga. There is another rule that  makes it evident& 
< - 
iLr, Wicksrsllam. And errpeelally f f  you a rego ing  t o s e t ; ,  

up f a c t s  and c i roun~stancss  upon which you a re  asking f o r  some 

r o l l e f ,  you o i > ~ i z t  to do t i i s l t .  The 'choory- 2,s t h a t  70u come 

tainxy it does not; and going further,  Rule 24: draws the t e e m  

sn t l r e ly  of den:euld f o r  Ju&g~meni;, except on a dof 'nult  aftuation,  

lgr. Dobie, You- do not want both of those phrases in 

bmckets ,  do you? 

EIBan C l a r l r ;  Nca, thoso are alternatives. lqhfch  rule 

arc you rc;forr lng t o ?  %hero a r e  alt;ksmatives in both rules? 

air. ~ ) ~ h i e i  Rule 23 i 1 v~olould p r ~ f e ~  t he first one, 

Doan Clark. Yeai i;b(? f.L~sl; ono is t l ~ e  

? 5 

i f Q 3 i  ]30b3.cr 1: tlnlnlr that is all. rie;ht, 

i n  the  l i 6 ; l k t  o f  -the noxt one; znd 1 maye %he% 

one, I: ;?refer, 



ah?. L s m a m r  l e  there any~daabt wh8tl?.&r a ctmlative 

alternative could be gtzt Ln the first b~sloketrpa 

3em2 G l a r l r r  I q l ~ t l d  noti t h l ~ i k  aa,. 

!:;;r. Eemann, WelL, you had .bhe second erl te~nal lve,  and 

that ia why I asks& %he qumtlon. You have different bypea, 
t h t  

l iDhQught; i t ought %o bo plain that you could add/fo~ a cumu- 

Xat Svs a2't;e~n~~$2va, 

Dean CZark* Y J s l l ,  1 thoughk i t  iloes not appear, md 

the nea~ond one W ~ S  a l%%t ;$Z~:  awkwa~a* 

l&r Dobie. There are  savesraA &iff spent types  of re- 

l i e f *  

I The ;notion i s  t o  ad6pt paragraph 3rd 

the  firat bracketed oZatu8o thereof. 

(Avo%@ was takena nd L h s  muti 
was unanimous Jy adopted. ) 

:3F !$kCo!~ell. That 9a oorreolCt Now, Z s t  ua go Eoto 

EM,&@ 28* 

&. Leraann* I would i f k e  t o  raise the g u l a u t i o n a a t ~  

the language ti?&& relief skml l  no% be fidiffsrem% in kind Chan 

that prayed f o r f l j  an8 1 would Jgktlra 60 aak: ?JP* Donwo~i;h about 

.t;h9; e 

Ehr, Don~o~th* In thepapsle that Iprprpar@d, I have 

! the sxpression "shall no differ  fromt@ . Unconsclout~T$, @om@ 

wrlbere i~avtl faxZen %nta .the idea tiax% fldeff~ren%'i s b L l  be 

>--- - 
d *;, 



followed by bytlno word Htk3an*s 

Dean Clark. %oZX, I w 1 1 3  ckutnge it t o  tgdir'fer f ram.'" 

Of nnmaa, t!iis i s  one of the thiws easlZy changed* 

Mr. Mitchell. %YI.~ is not '&he second altarnatlve bet ter  

than th rfrert? 

Dean CLark. Z WX1 speak about that. I says 2% i r s  

??or@ in J:.ne w i G h  the OF~~%U'Y s~presefon~ buC I: think it 

means nothfng if i t doeer not mean the :'irdq the second i s  

a blPrzC, war o 3 s a g : ~  t h e  first. I have a l i t t l e  ppleference 
&A 

fo r  t h e  I i ~ s t ,  as be$nfr; more direct; Put $8 you think that  
I 

h 

is hard11 &an& you aak for the ordinary practicte of t h e  bar, 

havfng it mare dlrect, you can uae the old  f om. Eta,% I do t 
not know what; it means if it does$ not mean that, As a matter 

1 

1 

the New Y O P ~  ha8 always understood what it meant, 

and has sald frum time t o  tkne %hat it does not mean anythingi 

are you not surs that it manna the fi~st, bu.% you are not 

sure that it inam& anything, ! 

tVfl~ke~shamr WeZ1, gou huvs the Zimltation that 

meanB samethflng, thn% i s ,  that 1% shall not exceed t;he amom% i 
I 

o l a i m ~ d  in %& demand f o r  judgment of tha complaint. 

WeL1, oP course, 

law cams j %hat i s  a11 we want it to mean, and that 9s all. 

%he demand Ear ~udgrnen~ does* 



MP, E i t ~ h o l l r  I like the second one better. 

Mr. Olney. Yay I rauggest that  thenrovlslton in re- 

gard t o r  elicf i n t h e  ease of an appearance i a l . t k  the negative 

here, ~fnen St should be fn the aff imnatlvsl Zn other worde 
. 

we w l s h  to give "tie court power t;o give whitever rsLief i s  re- 

quiredi by the merits, rogardlees o f  anything may bs in 

k'no grager. Ilnc? i t  htecms t o m c  Chat It; should be put in the 

affimative,  tha t  the court can give the re l ief  tb t  the moritrs 

require, irrespective of the fbmn o f  the complaint, and no% gut 

2.1; neeat l v e l y  a s  it is here. 

PIIT. Donwaa?tlr. Should that not be true3 even i f  thn, Be- 

fendant defaultpl where thsr s l f e f  l a  of a negative nature? 

Ear gan. No; ff  het,d-efaults he does not get  hurt any 

worse thax tho demand f a r  jud@;menb statoe. 

Mr. DobArt. In othsr tmiordrr, %herel i a r  a sort  of satoppal 

there. Pnu BUG m0 and aslb f o r  $300 damages. Now, I w i l l  go 

Co Europe or. a vacation t r i p .  Or in o t h a ~  worda, you t r y t o  ,' 

I 

t:"lra D o n ~ ~ ~ t h r  %@XI, if you ars good they would nQt; : 

I 

MP. Morgan. F l ~ r  ChaZman,if you take this alauee, ~ , ' o b -  I 

. 

7 
j e o t  to Hsmbraae8widhSn the iesu@seU f agpeewith Judge OZney 1 : '  

s,! 3 8 





Z 
af f irmatlive stgtemenk as to"default in appearance. You lenbe 

it now t o  fm@kicatlon. 

, 0 So; this i s  the second esntsnae. 

Dean Q:lark, Oh, 1. did  not ui:derstand thati. 

1 3 ~ .  3dJIitcheZI. Supi~oso .a man doee appear initially and 

puts in tin anawep an843sss not appear f o r  tr2ar2, or a n f l h f q ~  

Q$ that  kzncl? 

Mr. Olnsy. The d i f f i c ~ ~ L t y  i n  the fTla;.st i .ns lcnce i r ~ ,  

ff ha does not appear fio can f a i r l y  say that  tho  c o w %  b&3 

Qurilsdiction o f  me o d y  t o  the extent; t o  wh2oh that r s l le f  i s  

asked3 tau* when be appeprs h 2s. reaponslble. --- 

Mr. $dital1e11* I underatand tha t  your motion. i s  made 

with d he unci~r3ytandixa k f k t ~ . i  b he CraLtfng o ~ m ~ i t & o o  can make ~ T J  

r B G X ~  ion fn f omr 

( A  vote YRS %&sh and %he 
motion was unanfmously adope& ' 
ed. ) 

Mr. Mitohell. It i s  carried.+ 

m n  whether tllere i e  any provis ion  i n  rtny oodo ilmi'bing ths 

pla l r~%if f  i n  a iiefaule case %a t hcspec i f  i c  r e l i e f  asked? Now, 
er you may want to have a comission/appaintad because thedefend- 

an$ daea not  voluntarily sake $ha coizvqyance t h a t  h~l  8 hould. , 



Now, as 9: underskand the  fnsue, tha crourt can ask, in t ho  Gvant; 

Q:1aqt the defenctank does n o t  rilako the conveyance, that a C O ~ ~ B S -  

Ad(& 
lonep bo a:poln%edi I uaborstand t h n t  you have $hB& V B P y  

situation w i l l  dovelop rsIker a formal hearing, must  have 

n hea~inij; in squ f ty  at .the s u e  tAmee Is 9% new tha t  the 

3Laint;fff 418 forocZoered by this  equitable re l ief  that he a 8 k ~ ~  

~ O P ?  'k 28 DeN %Q El@* 
i 

MP. Initchell. 130 youn~ean that if' you ialr f o r  a g e c i f l o  

psfomance fn the aomplaint, and do not say anything; &out it, 

a coaissloner is appointed under (a)? 

k!p* Doblss  I think t h a t  19 j ~ . ~ t  the m & o h ~ i o s  o f  i b r  

M:.. ~119tohe3.2. T h a t  28 he titles the rest; I s  j u s t  t h o  

machinery of .gott ing 9%. 

T ~ P .  Donworth. Is t; h.ere any precedesnt: f o r  l lml t lng  &he 

-iI:intif f I n  o gulty t o  %ha tiqmeoiflc re l l e f  demaarled? 

Mr. ly$~rgan. 'ghat; 1- w h a t  most of the, codes say;= that 

bsr of codas, I am ewe .  

nsan Clerk. yoe, i t  is very genera%. 

- 
E d r i  Olneg. .&. b v a  not icroked a t  itt for  a long tJme, 

but  there izre 6aclerions, I t h ink$  . to that e f  f eat r 3% that 

not true? 

KP. @%tci.:sll. Then we tn.l.11 pas& %o,Rul'e Zq. ' ,  . 



I 
lvlr. Wiokeroham. Nca*e, again you have go& $hat phjrase 

1 

L 

Ghat; i o b j s c t  t o ,  "clrzims for :+el lofH and ffrlghta of action," 

1 C o not !:now Y;I.B% Let a c9a$I~3. @OF F o P % o ~ ,  1 have aoxe S,dsa o f  
j 

w: . rat  a cause of' a c t i o n  i c s .  But I kzr.ve no idea wlmi; "olaims i . .. / 
\ 

I 

J&.?* ! , Y ~ ~ c ~ @ Z I Y  ?doll, I+;@ *3:I:LXL ~ ~ O V I  Zihat WB ~ I ~ V B  %h&C \ 
Ln ti haw wk~en ws aumaa $0 if;, 

i 
* 1 

-t X Mrr W i c k u ~ s ! l ~ ~  *ase I arn on12 empbzsiaiu& now, bu* 
A 

v r l l l  h ~ ~ v u  it up ngain, but I Z;! l ln 'c tse w i l l  hqve d l f  f i cu l t y  

a n  ' O f  coumer, in thlc ru le  i t  msiketo l i t t l e  

difference vrhkclk you u s e ,  becau~a it Is so v @ ~ y  obviolls %hat 

there i s  no r estriccion oitbar 

3 . b a  2 x4euc L t ,  2: gfidikclr thnt un~lar  thig rule 

you can gue r?. ~nnn for  dmiagtss be c a ~ u o  hi: h i t s  70-d. z~ l t l i  hi8 auto- 

niooilo,  a1m bbec~uss l ~ o  gave yo;:, a promilssorg note. 
' w 

Br. Mgrgan* And also yn a promise to convary thegra- 

acl~ty knoarl~ as "~lactkaara~,  and aZs@ fol? a l l e ~ e r t i n g  tho a f f  ac t -  

iono of Four rrlfer 

Dean Clark. Yes, he could include ~~@~yt ;h lne ;*  

139. Morgan. -90 yoa remombor ~fhat; the jtldgss in WSa- 

~onnZn ~ a l d ~  tha t  YOU could start: an* wnith. an ~ o % % o n  for  alietn- 

at l o 2  of ydur wife's affeption~, 2nd oould sing up wZeh tp BUS% 
.2. 

i n  ejectment+ 



ldx=. Wickeraham, I am opp6;ssd t o that. I C hlnk that 

is going t o o  far* 

1 7 1 ~ .  Leuam. I t hi* in N@ w Yo~k you can do it. You 

could e1&%xmne me Sop an automabile acc9dent, and clscide la ter  

on tha t  you ~~anCsd also to have it inolude alfenating your w9fets 

affections. 

Jh~ir. PViclrePsham.. T h a t  %s not in one suit, 

j d r .  ~smann. I just s ~ m b n e .  

rrr.  Wickersham, Oh, a summons 3.8 a d8ffepent; thing. 

Except in some cases where t he stakute requires the sqmmonls t o  ' 

have the endoreement of the 

Mr. Dubis* Nave you any clefinike ideas to any 2.1Lnlit- , 

ation, ob woula you' ga back Co the idea that J u a e  Olney was 

2. 
Galking about ca f e w  moments ago. I think that is wr;y bad. , 

what the tiecause of action i s +  That i e ,  $ want t o  .know what I 

am ~ u d d  fob* 
<- - 

" + *-& >% 

Mr. Dobie. That has nathPng t o  Bowerith %$%$pi Thidl bs 

j u s t  the story of-- 

Fhi l r ;  ;Niokersham (Interpoeririg). I want to know the OPUS 
- .  

men% of t ize c;-use of action. This is ~~o inde r ,  
. 

7 ' 



'f30ale. Thks is joindepand aovnterclaim. 

Br. Idorgan. &u can joZn in pracbic@r 

many different; clalms f o r  relief founded upon as many differ- . . 

ont rights of action, ahather based on legax or equitable 

grounds or bath, or  s ta ted  o r  €3~8%mi?d i n  thr, alternatlvs or 

Doan Clar4~. I am not sure whstbmr & I P ~  Wicksrskam $8 

baaing his objeabion on ths wsrding. 

M r ,  kYick~rsham, No, it is the subjeot. 

hfr.  M f  tchelLI IIet us not discuss this on- the gsound 

~ e a u  c&ur j~ .  Buk on ;lie su3s%an%tve I matter i t  contcaine 
I l 

a good deal which New York trled t o  put rastrfct;lons on, bu* 

I n  New Yark i t  l a  8tronge~; and in vi& af' the h $ ~ t o r y ,  8% - 

least 0% t he r acommandations of s l ther  your Judia&al Council 

or Connhfselon, aa aa t  was passe&, Chaptcrr 839 of Cbe, setsaion 

Order 1036, providix%g for eleca~ joinder o f  iactiona and gfving 

' . have 8spuret;a t:rira.is. 8ow, 1 am off o f  I~@w Pork. (Laughtsr r ) 

n?r. W i o l c e ~ e h ~ r  I am not enl;hus&a.aatic about NswYork 



tarn* 

Dean CLark. JIaw about congratulating me? 

ldp .  Uobie. I congratulatc4 both of you* 
th6t3e 

Mr. Tolmtm. How about addiz=$g/~wo word8 in i l ne  3% 

P W f  okersham. "df action." 

Mr, ~ i i ; c h a l & .  Is that; a l l  r i @ ; h t 9  

@r, W I ~ k ~ ~ 8 h a m r  Well, i t  emphasizes w h a t  I have been 

I ~ P .  M2tchell& The real guelstion that l a  vital in here, 

i t  seems to ma, is not the weat ion of phraseoLogy. We can 

s e t t l e  that s ~ n e  o t ; h e ~  t i m e *  It i a  the i~ueetion of' joining 

different  tyges of act ion in one. a u i t .  

Wlokersha~. Yes. 

t ion an that; i was Looking a t  tho r ecomend.iation o f  the di f -  ' 

farent commlttecsa on that;, t o  e m  t~lmt the conrilcsnsuhl of opln- 

ion of the bar %a on joinder of &iff era&$ ctltlsas o f  acckon. 
$0 know 

1% l a  oery ~ ~ ~ o r t a n t / ~  think.  6erbBs gome of these sugggerrt- 
<* 

Zone m e  e nough eo teibaxlcte t hem in our minds. 

EIIri Loftin. Judge is against; it. 

d 1 Yes, he 2s aga:nst 9%. 

@. ~ l n e y *  Do you know pihat the p~ackiop, i s  in.En.g- 

%and? 
- .  . . 





1 am not sure t&t i t  rnighk got ba be t t e r  C.=@ 'gyt i t  aa yc i  
8 

suggest, rather thnn leave 2t  in the  courf;'s'*@iscretionj b@- 

cause no one r e a l l y  know thoground you should '& on in oraer 

to get a &sparate t r ia l .  

&lit t~hell .  There ought t a  be a bocsls'<i33? ~ x a ~ ~ i ~ i n g  

.%; he d i sc ra t i on  af t h e  s s u ~ % ~  
% , 

M r ,  Donworth+ 'You could add "or i n  order to!:a$oid 

p r ~ j  dlce  to any pa .tyg or Hwhere nucess eo avoid gz%judioe 

t o  any p ~ r t g r "  
i ~ 

Mr. 930bger mat about saying %:here %he ends of ju& 

M r .  Donworthr Yen, %here the ends of J u h t i c e  so re- 

Mr. Mitchellr Dean Clark, m a y  X ask wheGhar, t aking 
.... 7 z 

, - 

Rule 42, 43 an& 44, it is possible in th l s  sgshmt o ;JU% in 

o n~ s - G P ~  EL m-amber o f  aauses o f  aatlon, and a numbe:t3 o f  defend- 

ants, some in te res ted  in one, some in others,  ane same not at 

a%X? 

Dean' Clark. Fhnt 18 gomit ted  in New York grerctf ce - 
when you getdown t;o Joinder o f p n r t i s s .  

Mr* blitcfisll. Yes, X refer to k L e s  42, 43 aixd 4QI 



Mr. Lsmaml. 1 w i l l  road. Ghat part of 42; i t  says, 

UiVhnbcre any. yuostion of l a w  or  f a c t s  9a c o ~ ~ ~ a n  t o  a l l  t b  righ%a 

of a @ & i ~ n + ' ~  F, 

Bean C J R P ~ .  Eday I say that  3: think this i s  on& o f  the 
pr*ofe cr a Lon 

ces whwe k hs has been shirr completely i n a c c o r d  in 

o:,lniang 2% has been practlcal;l$ unanbouag a d  ~vhsre fn my 

Judgment i d  would lxnf ortunnC~ I f  we r~cnt back to the  umwc~rk- 

ahla nnd ~~nd.esirable provfalona, beanuae I seo no reason urhy 

rre should ::ot br iag  out i n  t;ho complaint a l l  souxsae8 of dla- 

pu.tc, $here i a  not any chance PUP pre j~ td ics ,  becalwe of the 

?rovlslon. f o r  sepa~ate trial, and, aa 1 read Pi; the whole %rend : 

PauncZ i n  1920 bef orke som@ of these ohoneea w ~ p e  made' in ganr 

gas, 'l:'Zscanaln, and Ontarlo the rsstrfot ionsl  wcrw romoved 

tha dlaicllcn of' ac%%ons legal and equitxble. Sn Englnnd and 

Nsw J e r ~ e y .  they are rtsmoved, with the sxceptZon of actions no% 

reln%t;iryi; t o  land. Now, %32~33?8 are  other provlslona w2lkc'n do 

not  fall wlthin the  same sort o f  f ~ m s w o s k ,  but are practiostlZy' 
I 

as brocrde Aa I reaa it, the Flor ida  statatgar practlcallg allow 

frse, joinder, The Alabama oods has very l i t t l e  in it. tilass* 

achueetta h s  3 oinder withla three mralnb dltola ion8 , a nd Texas 

joinder is based on dslrroreticn. In Loulaiana aplaintiff my 

. p: 





tbat .this is one of the most; Im,sortant t h i ~ a  you can do at 

&Ira WS~ke~sbmr Then i t -  i s  considorirgg evejrybadyls 

convenfsnce except G ha% of ths, dnf endant. &hy ah6161Zd 1 bo 

tion betweep A, B, C, T), and E? 

M r ,  F80~ganr do not have t o  bo if you do not wank 

%o llocfda a o  t o  %hs.t;lzsr I should ba bornpalled t o  oome 2neo 

coure atl to E. controversy w&th A, t o  attena +to a lawsuit; as 

t o  H w4 G ~ n d  tl, v i t b  whom I have nothlxg to do, an6 boflng 

duod in a matter w i t h  which I have aathlns to do aa :. a f  as the, 

~ e g t  o f  t;h@ e,controvsrlry %a concerned. 

% that that i s  aa. Et i s  not qu i ts  i- 

It anya, f f m ~  join ns plaintiff e, or ba joined at8 defe~xdants 

In act;ion where any q~xasl;ion of: law OF fact;r i s  oorcmon t o  833. I 
tha, righl;a of acti~n,~sto. T h o ~ e  is somswha~e in the cam, 

deretand it, a comon  quest-laa of la% an6 fact/ that 

p e ~ t t t i a  to a13 o f  the! dsfsnd8nts. 

Pro f .  Sun6orlan.i. Ani t  t h ~ t  is the only part. 

f h r .  ?$organ. Thanat i s  tlze anZ7 thing 9 0 1 3 . a ~ ~  inesreeted 



W3. ~fif2akereham. Irrer~p@otiv@ of' laxt that is my cnl;g 

obllgatLon$ but i t  may be against Ap Bc C+ and D, ancZwhg 

should I be comgeXl@d, beams@ %hare i s  a slmllar questLon of 

law, t o  litigate in an action with which have nath1n.g t a  da 

in t h e  controversy. 

Dean OJay~k, must tell EBF. Wiekershruo t;ht that i s  

In  an*utl.le~ ru le .  X do not; think that i e  thfs rulcs. Brat I 

B I F ~  W~CIZBFB~BP~. P B P M ~ ~  notq but my objeabion koes 

to %hat k:l.ad o f  a aontraverr~y that, aa X undalretood f ~ o m  aha$ 

Nip. hfargan tlafld, would bring fneo one Zowaruit any plaintiff, 

A ae agninet B seprarrat$@;L$, an8 B, C, and D, joflb%%ys and X enB 

Y jaintly and ecrpa~atsXp 

Fdr. Lemann, s do noC bhink that 19 ao. T b  s u i t  

tzgdmt you was based upan run;~in@; ovcr aombodg s&th your 

28 what yo?, as?@ r a f  raid+ o f f  

MF, ~ickts~sham, ~e311, I mciy have miereaa it, an8 if 

so I w i t h d r a w  my objeo* an. 
jk4iL ;X,, 2w&-k4+hh~,-d 6 



defenoerr-+ane of them has &fed, ami some have not gone La the 

meting and evepy on@ has a diifferent faot;udL aikuationg but 

L sup;-ioas in practice %hey could bs Joined as defendants even 

af ter  such a rule ns Z;Sisr* But that 1s the typical k f n d o f  

case that  I undersCand is ~equired or permitte& t o  be joSnedr 

Dean Clark* Yes; but the only variation I make $a 

when gou rray "undnr any praetfce or system." 5 ta f~a id  under 

t he  o ld  code sgstem you iroad not do that. 

be Zsmann. You wasted t o  permit that anpagr 

?$pr ri8ickoraW. Row about this$ 'Ths g2aint;ifi 

xaay join in a oomon compZaiab &as many claims f o r  relieftfounde& 

i lnon as many differ+ent rlghttr, b,aed upon legal  or equitable 

grounds, or both, arr he may have againat theoglp.oiaing pasty." 

Thak means m y  one o f  bheopgosit~le; partie@. 

Mr. %ltahe21. Tha t  i t t  a elngle party. 

Dean Clarke Bead %he next sen%enc@. 
w h a ~ e  %here am 

Mr. Pllakererham. LtLlk@wlse, multiple p a ~ t l e a ,  

eiChdr plaintiff or defendant o r  both, such joinder may be 

ha&, azlbjcaaG only t o  Rules 42# 83 m d  44, igovernlSg jodndsr 

of partiecc." The courL may, however, orrlar sogareck&tr 

of any- d&g$imt lasuss a r e  %hag *+$ & ~ ~ 3 ' ~ ~ T ~ ~ ~ @  o w e -  

1- 

Mr. tlj.tchsll. Nor;. that; r.eior.s t o  Rule 48, 45 aad + 

Tn thoss rul~s %here musk b% iil 8Gate~~l l t  



of l a w  an& f a c t s  a8 t o  a l l .  

Edll, Donworth, The Unieed States coula sus all the 

de2inquent; taxpayers in one sulk. (&aught sr. ) 

Hirr* Morgan, They could under this. 

Er. Cherry, They could if they could g o t  j ~ i a d % c t S o n r  

Dean Clark* How could thcg get J@4sdial;ionP 

M h  Ltsmam. Thmzeg riould not sue you or me under the 

Mr. D o ~ w o P ~ ~ ~  Udess you c l a Z m  C;hu invalidity of itr 

Mr. Ireudnnnr Uhlees 1 olaimed i~valldlty. 

tap. i)odge, It t u ~ n s  on %ha igme question of law. 

Mr. Wtckernrham, "All pepeom may join as plaaintlffs or 

be joined as defendant8 in oae aause o f  action where any clues- 

t i o n  o f  1 ~ w  or f a c t  io ooman to 8x3. *&ha cauee& o f  aotion $I 
sought t o  bs e ~ o r c e & r H  Now, that may not be theonly ques- 

L i o n  involved, 

Dean Clark. That 5s correok~ you need .to have only 

one " t ie  t2lat; bin4sfl, but i f  you have one t26,  that bfndzi you 

Mr. Wickarnhatlt There may be other queatians that 

a f f e c t  X and Y but Bo not affect P, Q and R* 

Zean Clark. Tkat 59 sbom b'~.  tha cage *;:here 196 plain- 

tiffs reosived fa l se3  tock proapectus,~lnb each plain-biff 

recovered CliffewenC amounts; but they had JoSnder $here, Byen 



\V%eksps * VJe11, if that i s  so, where there $8 

no ~~a%ta.l;eL-- 

Mr. Uodge. ghat is a litt3.s dZff esent where, i s  a Bifw 
k f e ~ a n t  i ; u e s t l ~ n  o f  Suppose a man hnd bough6 from f i v e  

&ifFerent brok,kere l a  NewYork, and. the tranrsaatlons were p ~ n -  , 

Birely d i P f  e r ~ n t q  but unaer the law there was (I. question in 

a l l  cases ns to uvhst;her the buyer could remover aithouf; k v *  

ing tenderad back hisl ~2;ook certificater That, mpae the o n l y  . 

question'oornrnon to a l l  the cases, but tWb wna a gt~sst lon of 

l a w e  Could those f ioa  brokera be jofned in one rruitr 

Dean Clark. It seems t o  me %hat this queatlon i s  get- 

t ing academic anyway. The question cornea to thfa t Are you 

going to trust the Federal Judge $6 handle the oases exgetti- 

.t;iousriy, or are  you 6 0 1 ~  t o  p o v c z t  ttht 53 some blind FUZQ 

that; woule 'eie Zzfa hands? Suppose the comjlaint W s  gone 

beyond the bounas any?2.,ow, aoula they so f a r  anjoln a 10% o f  

people that should not be snjoinod? Unless the judge %s aw- 

it i s ,  generally sgealrlng, a more or less aoadam%s guetation, - 

except very occasionally--there are pkbyrrianl &nC pracrtical 

lbimitcr anpay on joinder$ yak au;l;;as& a glafnt i f f '  sither 

makes a mistake or  attempts t o  ac t  rar~oqfUZy. 2% %a so  easy - d m  \ 

thene t o  have/ 



.& 
yau w i l l  have on29 a scsf: of docunenks and go along. $f you 

have an arbits,ry ,- - rule, i n  mast; of  those cases you have Lo have 

from tho beginning an& goti have to have argument; 

and &isput@ aa to whea you havet i t 4  Unaer thier way, aupp~set a 

mistake LB madex i t  i ~ d  80 aimple to have a aeparate trial cWlsf, 

b~cauue from now on they Can groceea as in two OF three ssparabs 

ad18 68 ra 

%, MitohsZ1. When you say4 mistake, you Bo not mean a 

violation of the pule, but you mean a carre, where ths court would 

have a rl@% to step Sn4 

sodgs. And I am not worried about it, but I won.. 

dered if you  meant; th PUZB of' law t o  $hat extent whe,~e there 

uvns onlly one liuest;ion o f  law aff eating a l l  o f  them. 

MPr Leinam, Suppose t hn t  wan not +decisive qucst&onP 
~ o u l d  tha t  take care of i % P  

Dean c Z ~ P ~ C ~  f not think it wouxd. sugpoae k b  haa 
. . 

1 

t o  be dacls%ve, The reason I take t h l s  gueatlon o f  l a w  o~ 

f a c t  is that it wae first taken up in the #ngLish rue  an8 &hen 

In n'ew ?Cork, Californira and New J@rsey. 

M r ,  Irdltshell. Well, i f  you pu'b the word B8eolrtSva@ 
# 

/tn/ 
in tlzera, you would be hot w&.l;ezl, beonues, one of C h a  8efeah~nts A 



m i g h t ;  have a separate 8eienrre, and the court mi@* say that 

would be deolsf ve in hls case, but; il woula not be in others. 

Mr. Donworth. - % 5 ; ~ l l ,  wouZSL we not a l l  a @ ; ~ ~ e  on Rule 

and 44r T&e~e there i a  oaer set  of plalnliffe eind on@#% of 
%ha% aas 

defendmts, can we not pemit/many diffarenl; oauses of aceione 

in contract form between differen% parties be brought in? f 

.bhfn3x wa can raiacd %his gemra2 question when ws come t o  Rule 

42, whloh is the bZanlcet PUT@ covering tEre ~ a t l r e  subjeat;. Is 

%hat not 809 

Dean Clark. Yes; but the o n l y  thing ie that we 

nraga w i l X  expect to find aomethiry: in thi.8 we oould awr i f  

we laant to warn them as t o  the ~uZtigle parties, "see Xa%errH 
I 

Mr. Lemann. Could we not pass this aentenos Wilrca 

Bssoauae if we are going t o  I 
garmi0 $$, pre hwva, t o  say so* 

Mpr ~i$ah@&x. gts&X, W e  have ~ y o t  de@ia@ ~~t 

l a  t he light of Euiules 42 and 43 and 44 r 

Donwort;h. Jmovrs that we'geas RuZe 25, but with. 

t& meps t&ing  tkmt the mladae seatenue Sa not dispose& of r 
I 

~ ~ ~ l g n .  WeLlt there is really no nsossmy aonneot- 
1 

I 

ion between putting the atatwent 51% ,the, pleading and g & w  

t o  t r ia l .  together--no neoeessry comeotion hetweentheaat all 
w 
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f t  irs a question of the oonvenienae of pleading, first, aad 

that  :-ues t ion of convenience o f  pleading ie en% 1 ~ e l y  separate 

P F O ~ ~  S Q X I V ~ Z ~ L ~ ~ G @  0f ~ P A & L .  

%, Wiakereham. Ye8, but; you %save $ha, dar~endall~'~ 

rlghbs ent4rely t o  the &iaare%+ongry action of the judge* 

@P* M ~ ~ g a n r  Ye&* 

Bdrr Wickersrham~ Now, I thl& the defendant ou@ to 

whole, l o t  o f  gdlrttes w i % h  whoa ho has no oont~ovetrey whatever, 

nnta interctonnected w l t h  a L 1  the other part iea--a&apXg beccausra 

thazle La an exemen% a$ Jaw whfL~h is a fae l ;~r  5n boeh lawt~,~$ts*  

I think that is dastx90ylng theproper protcrotlon of 13. &@fend- 

an% being suarZ ~ n 8 s : ~  the law. 

NIr, Do~worbh~ Do you oppos~  Che arrsent;ial principle 
1 

o f  8ule 535, when @&-ths &.' queetionjare between the, identf c ~ l  
_.>. ' J . I r r  

b f ~ r  Wiokal~shm. %o, I do rliers2protrcs o f  that, . 

. &, Don~o~thr Then Rule 26 be rnwlt8t4rgclarr ap- 

-groved, except a@ t o  the middZe ~tan%@mN. 

EpIr. Olnegr W i t h  you ohauge you euggetr%e& 

ti~iitclaell. &ze you antirelg $L6lti(lf i@d wl2;h the 

cha*xga3 1 thf& if l;herlghtt, of the dhtfrandmt w e  %@ 



J 
he may do tha t  without any subsgantial psejudioe. $t says 

"If publla justice eo requires. 

M P ~  D o ~ B Q P ~ ~ ~  3C f9na13;g amenZiedtha% so that it ~ 1 x 1  

reart 90meki-1211g Ilk3 th%a : "Tha cow% mtzy, however, order sep- 

arslCa trials, in osder t o  avoid gre judPce to any party, or 

whsro neoessapy to avoid p~ejudioe? to any partyon 

I&* bfibcll@lI.. That 2~ t he idea. 

EGr. Lemann. And then approve the  rule otherwiseg *ha$ 

i a  t h o  id@&? 

W. jdit~;cl.zell. All rfight. 

M F ~  OZneg. Itr this ma%ter as 1 have seen it, Qkio 

di f  f'f ou l t y  w l C h  the old practlce had not been t hat  you were 

r a c p i r o d  to f 93.e ~eptrata,  suits 80 mubh. I do net see very 

mubh gain in t;he mre joinder o f  suitsr Tine diff ' iculky w i t h  

t ! ~  oolc? -pac t?ce '  eras i t  ~ a - C l t t e d  n jofrmder of suit% in 

crertain clasaea of oassa an4 rsfu'uroed l u i n  othern, with tho 

~ e s u l t  tha t  there was any mount of' litllgatfon 2nd any a*% 
' 

af' docf+oions that 82d not go to t!lo merits, but almply die- 

aiBed %hat the--@ wanrtas 6rrw canunl%ted 2x1 r o f u s i n l ~  a jo%naer 

in Ckiscascl or in p e ~ m i e t i ~  i C  2n that ease* How, if you are , 

@;ollw t o  ssoape Pram t h ~ t  situt;ion,-anii XAink i t  ahould 

ha escapoa from, 35 P up as -t;-m principle is concerned--i 

r2gb.f; w i th tha  lavu'achoo~ men on th i s  mattsro X t  aeems to 

m& that you oan geml"cthe t h i q  very praperlty, provided you 
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accompany it w-l.th a provision t h a t  makes it very f l ~ x i ' b l ~ ~  

and the  J+?Ldge 7ower to so guide the grocscjdiq;~ that, ax- 

tho-vgh .they sre J o i n ~ d ,  pre j  dice is not dtoncl t o  the ind2vidual 

defendah%, leaving t h i s  mat b u r  of f lexibill.by unbll ai"terwasds, 

Sut permit t;ho:n t o  ba j o l n e d ~  becnuae bha momentyou %endeavor 

to astnblish a cer tn ln  class o f  caseu in ~vliioh joinder f s pep- 

mftt;od, and another olaas  i n  which i t  i s  not pem%ttad,  you arq 

going t o  hEve tho same experience t h a t  we had in Callfornla, 

2nd a11 t h ~ .  code States, whare they have similar provlsriona, 

& any ciuclntfty o f  Li t iga t ion  to 8wbemnine in what w a y  you 

could join them. 

Hp.  onwo worth. FJellb, those observaf;ians, Zn which I 

concur, are really addressed t u Rule 25 and- not Rule 42. 

0 -  T the& they apply to both, and nps 'Long 1 

as you have approved a f2axZbZe system, this ought t o  w o ~ k ~ +  

Dean Clarke A agree w i t h  your I th/& WB hays dons 

Dean Clark. %ul@ 83 i e ,  'ai..o%her rule t;hat has (d bear- 

ing on "cia,  "Conaalidation and ~sversnce. " 
lfbuld i t  not be well t o  pnrss thia 

en% agreement na t o  most o f  Eults 25. 



(The vote was! taken and the motiQn 
was unanlm&sly adoptad. ) 

Mr. Mfttohell. Now, somat of the member8 want to ad- 

journ at 5 $30 o! clock an6 3% is now 68 25. Shall we paes Co 

a l z a t b ~ ~  x3ule now? 
. % 

Mr.' Uodge. We shoula take up RuLe 42 next r 

Mr* PIIitchellr V s ~ y  well. wfll "cake a recess  now . 

u n t i l  8 oc clack this evening an6 we w i l l  be fn aression f r o m  
I 

8 u ti% 20 o f  cloak tonl@Sht* 

(Thereupon, at 6420 o'clock p.m., the Advisory Come 

mittee took a reoetsar unLil B olclock p.m. ) 



ZVEN%%@ SESSION* 

Friday, November 15, 1935. 
n 
&ha Cornmitt@@ reassanbled a t  8 o'cloclr p.m. 

Mr. Hitchell. WB dealing with %iLe 253 we had 

Committee, I wduld auggea'b that, insCo~.& of p~ocoeding stralghg 

along w9tli t h e  rules next in order, ga:;a ka Rulerig 42 t o  45, 

wh93.e tho subject is frssh in our minda, a d  work out this sub- 

j e c t  of joinder o f  p a r t i a ~ .  What; do you Yl;hl& of thatP PVa, 

have been dfsou~sLn6p, that, and T thought whnrhi2e we were on it 

:);-e might j u ~ t  as well c Lean it up. 

!fix>, Wickeraham. Yes. 

Mr. MftchoL1. T f  thera is no objection, we will do 

8 - 3  

it that  way. *hut carrles us aver  t o  aule 42. 

Dean Clark* Hag I oay ratha? b~lefly *heit i31h.ink you 

25 
c?IH. a11 approelate  here? What I have done, fl I havet takan 

the Englisfa rule and tkoaa of California, New Jersey and New 

Yurk  as my models. I hop: . that E have ,Wpx*oved it. I h v e  

definitely t r i e d  to do pros because, 2t ha8 la lwqrs  setsme8 t o  

me that l ~ o  mala puppose of t h o  Xn~lish. r u l e  warr qu i t s  clear, 

or t hc mafn factor of it was thZs common quaation o f  l a w  .wna 

facts but Itk.lough% it waa s ta ted rakher blfndly, aa ehn l l  

indicata in a mamenkt And furthemorcn, the Znglish mPe 



contafnefi in : ords  nbsolutely no Limit on t h o  joinds~ of %he 

dcfeni:-at..;, am?. 21.1 i;heSsn~rican models wk~ich h a ~ ~ e  c o p i ~ d  it 

s P "z:::, cor,t;g:in;2c no ~Lm't. NOW:, 2% ~iauldi neem t n  me .In grac- 

e i c e  that you wouE. r t a l l y  lbve t o  ailply the B a e  lirn;.tatZon 

to d ~ f s : ; r ~ g i r ~ ~ , a  2s r .,;-j;n$jj.ffsM-you p e n l v  d l a  ga ppact&- 

o a l  matter, l,nt tho.% it zoulrl be clcrLrer t o  hhua tost 

sbat:;& a l s o  as to t h o  &ofonclan&, 80 %hat tlds rirb, if any- 

ehlng, is 1 h T t c d  bayond tho  ::;ngli.sllrulo. And u matter 

of f a c t ,  i,t 18 kfmLBlfte2. beyond tho construction of t:-lee Nsw York 

ruf e b r  thti Poiieral cow% i n  1\Tea~ York, l a  one of t h o  aspects 

th2t t:~,r. 3;;iciierskra;ri was mantionlng. In  tl'm Fsderal MmT*c in 

New york they have kleld thzt if you had common q u c ~ t l n n u  G p n  
the3 

in@: soma of the p a r t i e s  tagether, single cumon qu::stion 

need not " I -e a31. kagcther; thcl; :is, fP you h::d a comraon quos- 

%ion botwesn A ane Banil anothea. cornan quelst loa between 33 

and C, that you would have t;ho ~csq~~irem@n% cfhZr'illed; vqheroas 

r 1 
.L ndya mace it fief-1.nitely th;~*.t; tncra must be ona ctommon. ques- 

::oin?; a l l  t h o  way Z;hrough. Tha caao I haye in mind is 

rsporl;ed Ln, 2% Padr Reg. 67. In tl~a+b oase 23 : ~ l a i n b % f f s  

clclming that at 
/at a various t 3-m~mos d u ~ i n g  20 para  thsy hnd rnado fa l se  reqorta.  

TE khay s e t  up 57 causes of action and each. causs dl6 not affect 
e- 

all o f  the doiei;lian%s. LP you ~ r i l i .  tlisn t o  my foo tno ts  you 

w i l l  th.s Znglflsh rule. Yina Ew31tlh rule is rcally in 



- - 
s e ver+o.l.lg, o r  in 4 .  h.c n l  :: or;:uqt :.vo, where, if silch per  s ontl 

5 - t ~  ,Il(ii27 iiu.le Ej 5-[; is iict rlocessapy f -th-.l- cx b oti:-r--,~> 
9 , Bfefendarxkgj 812a11 

C ,  .& ,,:cL &a *o FL)ia?_ -tl-Ic .:-&a'; -$Li3>:' 
~ n t ; r ~ - t > @ ~ ~ - ~ -  -- ,. - A  -;2;2a;qe& fop B sp as t o  0tk@r 

n x x  co i ~ . ~ l i @ j  referaance t o  i,rz;.nsrictions arid extends the ! d, 

a g m o n  . u .cst iof i  of 1 ;> o r  f': i:rs - b u s t  t,o t l ~ c  joinder of de- 

fsndax~ts, a m a b t c r  ~ h i c l l  1:: i n  doubt ull&ep t;he ;,'nglish 

JLI l y d l c t i o n o f  he oourtiG 1 p u t  th&t in%& a %imft;atfon, 

:? v:hich T tbf.n?i rang be I m - ~ , l . i ~ @ *  -033% K O  a>@ not intenderkg 

- 
t o e  xtenc? jurlsdlct2on, an?. I &o no% kno- i: a% I;hat i s  netoes- 

-- 
smy. ~ t k ~ : * l &  it viould be s o  c lea r ly  2mpZied if vo dl& not 



put  it in here,  but 1 thougwi; I vrould h-vs i k  in ~ F B  8 0  tha% 

$I811 parsons may joZn as n t l f f s  o r  be joened 

ag dofentlan'cs 2.n one action where any question o f  inw or fac ts  

18 conaon t o  aZL the zllghtcc o f  ~ e e f  an sought t& 6e enfo~co&.* 

5ir 8 

uuhstt 1 hglve done i ~ 1  t o  bug18 u-g and make fief %net@ that 

't;egt, vihieh its tl-ss fou ldo t io l l  o f  kha E n y l f a h  rule, ax13 98 rea3.Q 

severakXy, oz? in t ho alternative, 'b5st  need xxot be fntwreetrbd 

111 obtaining or defend.lng a l l  the r a Z i o f  grayed l o r e  The .court 

xilay make such order  ue m q  be just; t o  prevent a party f ~ o r n '  ' 

beXng ~embarra~ssd. or put +to exgsnso by bofng rsquired t o  atb 

Gend any prooeedings in which he may have no interest, and may 

orcier sapnrets k r ln lo  op ;a~klie s uoln order as may be expadian% 

t o  p ~ s v e n %  del.ay of .t he a ctinnr hdpmn-b may be given t o  an@ 

o r  mops of the plaintiffs f o r  thts r ~ l i o f  % o  ~vhich he or they 

may bs found entitled snd a g a i n s t  one ar mere dssfsndnnke aooa~d- 

112 t o  ,.heir rcvpeetl::e ~ % r h i X i t g . ~ "  

With a p r o ~ l ~ ~ l a n  t h a t  m i s  jolndsr of parties sk~a33. not 

be a ;;pound fa-: L ? i s m Z s s s r l ,  b u t  any right of' action may be 

savercd am? proaaod with r-eparakerly. 

-' E- 

I Are y o i n a t  going t a  ~llow judkpsnt -ne 

betw@un g3.aZnt3ffs7 3?@iy do you not say Ht;he pparCissH Iln- 



stcad. of plailnLLff and defen8ar~t;~ 2n the first para;;raph, 

l a s t  t b a e  lbnoss? 

Dean Chirkb Y@B$ tha t  could Jw -k as well be sgpartZcss" , 

Then w e  have another provltslon prov28ing f o r  judgment;, the 

so-cal led BspLi% judgmentB 

TJP* EilSkchell. Flhy clo the -&@l.sh exelude ao t iom f o r  

t;h@ recovery of lax%& fln kt r fs  joinder r u l e  of theirs? %.at 

i s  the Lk~eo~gr back of that? 

Dean Clark, I always thour;-ht that; waa beoau~le of %he 

theory t h a t  i.anc.3 n u s t  ba l a c a ? l y  % F e d ;  'chat f a ,  on q?x@@t%ons 

o f  venbas, 

Mrr EZor,jcan+ T h a t  may be* 

Dean Clark. Rnc; t h e  theary  that if you had land 

c lab8 ,  t hose ~ u v t  bs t r i e d  at t l z s  place %%era the land is. 

I&?* >20~[48~13t~ That f 8 ,  jurilsdf otionally baing equal, 

Dean CXark, And 91: would not bc poaslble t o  br2ng 
n 

anzr psrsonaa etatkon, erubject: t o  a i f f  erenk ruler anti 

Y 
F7fpq l!I i t~hellr  - notioo undos. ths  Bngliah rule, in 

addition to hrvlng tho  authority t o  o r d e r t h o  eaecsrr t r i e d  

s s p a r ~ l t e l ~ ,  they have the authority "or the Jud,ze to osder 

t at 2s ilra.:ljfn$ itt. 
.the exoluslon ot  some cbudes bf  ace o r ~  / -s Llxre any sdvan- 

I[ .  

t a p  In  t l l a t ?  
On the  gunsrtinn o f  tr--In.- them, i t  i s  only 



ordez3 any  BUG^ c ause @lk: act ion ' to bo exc luded and the conae- 

quont uxnc~~iimani;u t o  bi) r30.c-:et 

:loan C:larl:. Ililder t k u ~ t  provision f o r  @I-@ severance of 

XPs j30nr,~~rt;h& fl tho~if 'h-b h 8  ~ ~ o f z ? ~ q 3 d t 0  ms %n con- 

-r- 

I thou:<ht T ~ ~ o ~ l d  'cq $0 d l s c u e s  it, but 1 d o  not ?znovr how t o  

fylns, X moeja, 3.ntc onc systain o r  prsctioa i n  the Podaral court:. 

- 3 t- L 7 y > & y  ~~~~-~~ j - 3 7 5 1 '  *t,,!r!j<-k 15 - s2 + - 2 <,a- 7 -5% . t i .  r. y--' +- .L , .~k: A L O  B E . ~ ~ S @ G ~  

n tho:;yh.t; f'x3l;l;er t h a t  we sho~z ld  nokat th23 stage-1 mean by 

t ! i l s  stazo, i n  the nreparat ion of i; herule.- we s~xbx;~JnEt Z;o tho, 

: nd hope t o  g a t  by t h i s  opposition that e x i s t s  t o  tho fund&* 

-- n~ent a l  -b h!.ng t ha $ ~we u r o  a 9 r n i ~  at . - ! t'l.r%i& h e ~ ~  26 a. 10% 

t o  be snfr i  i r ?  f ~ i v a ~  of the l,dec, of unlfyin3 tlae system of l a w  

ancl equ i ty  a ccordlng t o  what you might ckt13. the ecleck3.o 

mti*khod, of n t j , e l t ln~  t o  r he system -b Piat La mo: t qonoral  in tho 



orlrable csalstia system, based on what i s  now the going; 

- * practice, rln: leave fa? anather --?ule, ~ f % a r  me h:;ve got  b-y 

%be oppos%tioa, tbts t h i n  9 of' t l i i u  nature. I do not know 

whether f am r95hl; n r  not .  ilul; 1 J u s t  pass that though$ on, 

Dean Claz?k. S f  -hay-corncleat on 6hat a littlt~, I 

$hi& thuz-e La ~lometl~ing -ko be sa id  f o r  it, of co.mwe, and L t  

5s  a ques%iur; 8ornaghat o f  emphasis. Wo are not now, as 1% 

appea~n--we havo &lz?sady deoiel%d not t o  t r y  w i l d  awsegs o f  im- 

ag nat ion,  and. ; thlnlr it i s  quit@ propart on Lha other hand, 

i e  does not seem to me t h n t  wo can go t o o  far i n to  thepast, 

bocaurje i t  does @earn t o  me t l ~ a t  we Laae a t lee@% some strength* 

aed I sho--;Id thlnkc w @sat deal, if wet gut up a system whiclll 

a113 here is a caes w here t ho who'e t r end  O? thought i s  quite 
-n;xe 

g c : , ~ a ~ a l ~  ?.or cxs-mnls-, how could Aneriran o o i e t y  %try to sup- n 
port urt ilf we t a n  out the  old common kaw rules, whahloh wra 

8 i ~ p l y .  trou;::le b ~ o a . c l @ ~ ~ ~  ISow can 1 suppare my ova w o ~ k &  i f  

it  2s s* thing T; havo ~ondemned foi* years'? And. if 1 inety Bay 

- 
so, t hfnk any one 7t;h;ho lms rea l ly  studied %ke subject w i l l  

say, i t  lpftcpmrr to me, that i Z ;  i e  a eeeion o f  ernphcasi~t, and i f  LFf" 
we go 'back ani: t hke  some old tas t ,  i l k@ %AIP persons interest;sd 

i n  tbe xubjoot o f  t h o  action and in %he rel ief  dmanded," which 

i s  t h e  currenk aode p l ~ a a e ,  rye juae take  away the ta3k9ng potat 

o f  peo-?f e w k o  rsally undsrs%and t h e  *su j e o b  

Dablee Flea not that  argzunsne of !:re Donworth-- 



I do not moan preciiseXy, but I mean d o n g  'tho stung lines-- 

but  trcvoj:al 2easle h.ave corn t o  me since the npgointment o f  

%is  C n m Z t t o c ,  and h m ~ u  qolren t o  me; and o f  course they vmre 

start Cio ahead a n d  comto4no the ru les .  !' 1% 2s going to 

c ~ a g t e  o p - ~ o @ i t i ~ n .  It aaomn t o  EF: thnt we a r e  bSkilw off  

a whole, ' b t p  raouthfulg and 1 ba3,-!eve we g o t  alnng better %f 

wa b f t e  ~ f r  a oad sax 'tk,ar% %V&% L18::, r q 3 %  i s  only a P i t L l e  

.t;htniy t h a t  s r o  plo4.n:: you. n6. t b n  b i t e  ~113. 1 ~ t t ; e ~ ~ "  

1. +- I;bi& we PkL< bot tc3y i;;l@nl n ~ o c d e u l . ~  On CLlo @l.m@n% 

of b b o ,  A -,:;auld, 2%::~ Sr, see  o u r  o l d  frl.er16. -9- cntcb 

f do not :lean l;h~.t BY@ I* cacti.onury. 'fJT7 ~ f 2 % ~ 1  US * -- J know 

g 3 : ~  2 3 1 3 ~  not ; ;ut %hat Sc'ea occurs t o ma. 

P p. 20n:r0yth. 1 an bz'yfng t o  bc prac%ical. 

l-&p+ a)obSc* X know you ape, 

i,rpI Conxc~opt;h. Rai;har %hail hava an Sdcux r @port* d 

I E f  tchell* WoLJ, the o-;~gos i t i o n  t o  kh29 l eg la la -  

e l o n  for  Q. great many gsa3s hag been d:.rectad maSnl;y at; the 

law asEdel %hZ8 i6aet of cor~binin~g ! ~ w  an? eqtldty i n  a Q&SP@X~% 

the Pedep~l eoxptsg innd tha t  mnaa 2.t negcsssna?y fo r  the l a w y e ~ r ~  



nnothsr 123- system in tha F e d e ~ a l  court,  an& t;o keep on l e a n -  

hri., i f  h could,  about -..he X%d@ml equfky system, ancl dse- 

tl?oyc?d oonf o ~ m i @ y  . In t t i u t  way, th-re was great o z j e o t l o n  

%a t h o  grn?sasal. I a3wnys thau;;hi; i-t kmd a good deal of 
I 

~@rl.L;, and 3.t im6 ~nouigli ~1-ncr9.t~ 30 that  ganator %a'lalsh a s  long 

able t o  block the leglelation. And now th@ 

c o u r t  %:as 2 I think at f i r s t t hc?  i d e a  upas t a  go 

along wi l t ln  ci:ang2nii; tbo r ~ l e ~ l  in law cases alone, en2 %hen. 

they ~ o a l f z e d  t h a t  t h i s  was a great chance f o r  u big refom, 

Is w2ps o:& t b P 8  diatinot;  ion i n  thep~ooseclings a n d  pXeat-iiru:a 

brst~~een -bhe %wo klnde o f  causae, and t b u y '  took bo2d nP that. 

An3 one o' maZn ar ::menf s i n  t't.vcr UP it., as far  BP( the 

ppact&cal. g l e e  ~ n d  the b n r  w e  concerned, i s  thatl while 

fe ren t  f rom t h e i r  State  system, they are Lesrniw; snotlmr sy81 

ten; Zn khr ;  PeSsral court- in e..g i t y  oases* Now, of couxasa, 

the llaqij-ers are not  wideZg interesLsdr 13uL the thiw has baan 

ifoldHun this unff l o a t  Fon m a t k e r ,  an5 :':that is go$% a long 

t o  h e l p  3% *bmowhr And. I think i t  v~ould. be n torrLi.2.c p i t y  

i f  we d%d not take@ advantage af' thZs s2Cuat;ion and 7ut up a 

pPoposal. bknt f a  no% an%fqua"cedt anil does not pespetucnk~ 

those 0x8 different; not2ons, sn.' one tL: 6 bge reaaan ?lack 



8eaX of: a7psaX t o  .then$ sad, ld Ith& myself tha% the cotml, 

or a mnjo$kl.tg of the  oaurt, Psel that  there i s  a~ uzopgfs.r%unity 

here t6 do a job that v r i l l  a%anc3 out 214 a m l . l e ~ ~ L ~ ) a ~  o f  PFO~;F@B@ 

In Cbe.w&-y of i)fooedure in the oourts. f th2nZr that $8 w h k  
T"S *hey B xyetcted* &hay Bo aot wslnt ua to ge, w93d mrP g e t  olae 

a l o t  o f  WO& t h t  n ~ b ~ d y  U I ~ ~ @ P E Y ~ I ~ B ~  bu% tihey 616 expeat, ara 

i a ~  a8 I can cetsxme ghelr aCtZtuds, kc have a rs&Z jot># o w  that 

hne merit an2 takes ~ 1 Z ~ f a ~ L n g e  af every nea AeveLopaenC on this 

subj@et, ellat hne turned out  t o  be u s e f u l  and meees ole obj eat* 

%one , 

I t h i &  ~ B B  o\P~&% PIPOCBBZ~ along t h o ~ ~  L i n ~ ~ r  Of 

aourets, you haw go6 oae, Larava~uge that you could not have f f  

you were ob5lgecl "c %aks the, mles and. ga t o  Gongl"s8as and say, 

"1Yi12 you nl.2aers csnaet: them?" yh@Jr righe the% a13. &O 
+ 

.iv.e 
plsaoea. But they are t o  'be eff@cC unlser Caagr@trs can get a 

A 

@%&@-a very dfffortsnt prrcrltfoarl a2lurt;tnn than it wo6Ld Be i f  

you, were @a% sfrnply t~yi l i l& to ga% .i;h~~gl enacted 9 n t ~  l~w. T h y  

are, t o  be law unless tkertt $8 a yeto by C Q B ~ P P ~ S ~ ~  I ktme a 

graai dletal o f  canfldenoe that, 2% yau do a good job, ff i t  fs 

worked out sslrefulLy an8 i t  irr ~ r i ' ~ a p l e ~  alear and sarrP3.g  under^ 

#@so& and appartsa%Xy wo~kablts* O h a t  yau can go out m d  neaLLR 
*-r-  

4e and get away rfth it* 3f thersarcl any o'b$sat%oncr,cand 



actrtain dvriadiatlone where nn ene;ins o f  this kind is nevep 

though.% 0". .Rut; when thPa Cos3nit;tee WGLS C O ~ S P ; ~ % U ~ @ ( % #  one of 
* A  

the kh in - s  that k n ~ w ~ o o u ~ ? ;  cried t o  Ba wraa t o  gat  a group 

~ u ~ b j s a t ,  -0 12z-d  hi;^ ppsaat$..cal. eixpe~lenca mci sere out- 

atand.in!g mns an;! who h ~ d  had sxpertl.ana@ in %hi8 l ine in t h e  

l a w  sohoax f f e ~ . : . ~  se, that thoso af ua are praet%ailw 
h ~ @  

~ P : F S  wo~!ld BE!& tpla vide lmawled.g~r and un4e~strslndfng of 

~ t y ~ n ~ ~  h ~ d  been %pied ilp d l f  f ercxrb -pSae&a, an< rro eould d.epond 

on t b a ~ e  1 % ~  sob~ox menp ths very bo& of % h @ i ~  '.A&, t o  8% 

>.sac$ is,bor w i t h  usi, w i t h .  tho advioo af  eohaZara an6 etudante 

a L Z  nvtrey t3c? wo~ld, and. tbi.nge tPzlat  G'kxey hnd mrlred. out. 
L 

&a aok t h l n l ~ ~  if % co.ul8 be g2ven t3-m Job ef dirhivag up, a s o t  

of p * L h n t :  I. za\~l& ai(hsro vary strl.ci.3.y t o  tho a18 %dous 

1 



try t o  use eromethlng Ghat 19 an img~ovsmont;. 

" 5: 

;ST. Enoftin,  233r Chalxmstn, S unde~s toad  gu17 Co say that 

it was gour i n t e r p r  e:-ation o ?  t&e 2 0 t  t?.nt t h e  only way Con- 

air?g in to  eff-et would be to regeaS thelaw 

%Pr M l t ( l S t ~ 1 1 .  YB~: ff they do not conf i rxtham and 

not have t o  repeal  the, law, mag can paso a 8I;atuta chgi?gfw 

of t h e  rules but wk&% X rnoant was i;j?glC kkm a 0 r L t l e ) ~  aut~maGi- 

pasa the" b l l l  in one s e s ~ ~ i b n  o f  Congress, in bodl;h Bouaear And 

hr-jvcs %be Supreme Cou~t back o r  it, and tho genorak, ~entLm.melst 

o f  he proarearrive an8 thlliklng Rgrsrahsrs of the  bmeh and bar. 

&mld eitk:er ren$l t h e  i n %  modify op ohangar as~eain ~ u X e @ ?  
p. 

E+lr. Lof %in. %bat; rre8m~ to be borne uu% by $he ianguagp 

lwkif c h  says that suoh mif lhrstl ,- -2 - ~u3ss reha12 no% beoome effgrotive 

until. th@y s b l l  have been ~ s g o r t s d  t a  C o a @ ~ s s  by the A%torney 

Q~neral .  at; the, ~eegula eesseon thereof, and mtll after the 

c l - a  a of @ U G ~  ~3843$%0n~ Unlesra they take some affirmative 

.Jotion %hey go lnCo effaot ,  

M r .  %1LC~heLl~ The Chicsf (fustiao 830k8 OP this thing 

In hlet addpef~er~ you retmeabe~'! 



they &Sd not ?.:>.a il: . t f : q c  gciuEi mnke 6; rea l  rsform, and kkm% 

ft wag :;!l~.uir hCy-..sulXI I: air?. not, moan t o  ta lk about Chat* 



ent causes of actIan must a72se3 out  o f  i;hz snme transacBian 

-- 
of spz3ic.l~ of Lc:;ngjaot$one; -I. sm S t i n t  v~on2crin!3 i f  A and 

6 meet on a t - ~ s e t  ::n5 ii. ha,,pens Lo rnentioxl z ~ .  er ta in  cj.afm 

he has; a g g j l s t  C, ..Il;r- ggbw, 8 ~ k u ; t  i c ;  Ibu~;ny, J- pl claim 

I I 

2-1 & n ~ t  JJ tki;:t ,:urm an mi t querrtfon of' law3 l e t  us,  g o U  

axid 1, JoirA in one a u & t  tLa& save expenses atnS ~ L Z C  C and7 3." 

.< won<@::* ~ I : ~ ~ ~ ~ & Q ~  t$lcl.re i s  ncvnntage i n  "i;'zt. That goes 

beyond 8ayt;hAng t: 8% has bszn -k r f  sd smy%iklere, does i d  I-%O~? 

Dean Clapklir Ve21,  t l i 2 ~ ,  o f  cnupsu, dose not cbnkain 

.t; kmt  languages A think f i t  does not; p;o bogand, because 1 

thin?: that: lan:;u~lge does not have real s ign l f  iczlnae* what 

does a common gunation of X a ~ i  o r  feactd a ~ i a i n e ;  out of a trans* 

3 &;>tion os eer lcs  of trslnsaet 2.ons rsa3 3.y mana 

M r .  Z3smann. q?h%s sciyei Qqueati~n of l a x  or  rnatqkrs 

ff you t o  ki5vc the S ~ J - P J . ~ ~  01. :;P&ns~~tiongg might 



91;~n&@~3.811$. T~IE .lcre thab 1 5 n ; i . t  a t  ion on p l a l a t i f f ,  

.t;o f.avs tlielaw 9iohoal i n  partioular, edlo Prave ;11&yed &round 

w i t h  i t  a goo& aeal--anc: t;fil&< all o f  tlxm preusn'b h&vbl- 

I w o u l e  I :?re 'ra gat tt;sSr react ion as t o  whether t h i a  is im- 

joining frr on? oal;iaa a l l  erorts a? oontrovr3pny %::.at upon 

a aommn qabuoation of  law, 1C txcss :2at?a t o  rpuggort tk~eidera~ O f  

I have not Inatsstig&f 88. 



(prof.  Sunaorland r a a d t h e  rules 
psf e r ~ e d  to * I 

l#$ekep&ar They ape t i e d  t o g ~ e h e ~  by *b@@am 

. I 

on the ~,efendantyclido. 

lblrr ~ + ? Z t & % @ > l . l ~  I '@J@ZI, ara 8 L r l l r i ~  out  o f  both. 

ppof. Sw&eplaaGi Ls. carrier?l !:&B :haeffendantts P U % ~  

Bnglan.2 over to %be gzaint i f  f 

Xp. Lemm+ You say Sn EngTanB %key do not ~ - & 8  

a g ~ l r n a ~ y  rule, becauetj 1 ~mdcrstoad Dean C l a r a 1 t  t o  any 

i fA  Enland  I-t may ba a oomon question o f  @ither law or faot .  

gje that t h @ ~ @  mu& be Borne aaases arising* 

Dealel C ~ F ~ ~  Yesr ?$&ll, os a met%af c f  facti, ua 

%fie a@e~cant,  I i ?~ , ;  .b1*itrilic I;h~-y Go extend i t  9n actual Lr 

- * 
- - G-k~tx% 40 ysaps agO. E k ' ~ f @  theme been 

many oaseal 



 FOP^ SU-nderfand, W@ll, on the quesf;ion a f  makgag 

zt the same an" ge%t;2ag the s m e  P,Ls ae Co t h e  defandant;~, 9-t 

m d  five athere ag&iastr k- +$ .,. J ' .kw, has a differen8 amee o f  ac* 

% ion, and ten sthers against =horn he ha# B S  Smila~ ba~cuscs of 

Igtioxz bhs  %o$~%ed out a @eat hardrrh%g &gai;nsl the %indttvlt*~al 

&fsn&ask . wo~ulcabe oampaZleatowat;ahthepraclsedi~a 

sga%nr;t ~llt tb.e ottier &fencisnP;sl bsaause eam.Cl?%~ migh% 

done th& would. at'feot hf-ci p a ~ t l c u l ~  inkerts~G~ 

g ~ e a t g ~  'to egpswea, an& i t  wotx3.d sBd @ao~mouslg do 

Irhe dutlelr a f  'hls a'ckmrnayg andI  ann not aare ~ n y  logiofll 

geagan 1831 Q: pyy~n~; the P Q ~ &  t ha t  rep, $ I I R ~  ~ @ Q # % E B @  them l a  

. camon q u ~ s b i o n  a r  inv in\ra~ved: go%, T t; hl& a a  you hslve, 

really# tho cra~loue g ~ o u p s  o f  geo;?la, in ta %a&$, burt @amat: 

ponhtibl J ses  any justiiicwtton %a aumgaflX9ng a single 



clefendant t o  aoms inbo  a laweu5t, ugSCh$ pparbtaps, a0 o%hers, 

&raG aith as many difftlxdg)at ~aw$sra, and ssidah3 h- %&*::add%* 
w&*E;ah aX3 o f  

t ionex apense an2 eroubls o f  having his tto~ney hat3 e 

others  %a be s w w  %ha$ ar~meZjhingf i s  not &#Be in that 

affsats8, Z do gat think the 

k r l ed  in any pnr?fi%aula~ dis t r fo t  Z l l v s  9n %r~ou%B be 0%  ID^ a&- 

vant;ast~, y a c ~  % it m ~ Z d  lead to h & ~ d ~ h % p  Ort %:ld i~%d~ax 

defendanko in many oases+ 

i , i ~ ~  nobfe, High% h2-e not g e t  ern at3vklntage sometim@s? 

hf~lr. W i o k e ~ ~ b a m ~  No, J have beern in l a ~ ~ l u i t ~ ~  and 

$hog are eommmn enough, %hey tbo~zght %h.ey weald. t l ~  j u s l 2 f i a 8  

j s o , $ ~ f  d l x e  the  $E~@F~B%s o f  aomd &df lsadsmts r 

Pfi&?* L Q ~ & M ~  zhere $8 Xk0 doubt rbouti that* 

Mrr  ~ l l t ~ h e l l ~  1% i s  in4esd a quaation ~heBkU4~ St %@ 

rs&fe fop UB to go furthB~ her@ Chkuz t h r J  EnglirabrUe. 

Bar. FJiokershebm, T %hi& that Il'llaois sbk~b~r that 

took Wmes quest;%ona into oonal&e~ation an8 #raid, "This %a 

m&umedly* fn 191 0, 3: f l id  part af the fr?eming af I. _ the 

Gopat Lta%Son o f  the State bf Now Yupkz whloh ~antelraad a 



?reat mn~r rsfomna, ~nc?  was $urned d a m  b y  the  psopze oub- 

sequently on a ssrsarate su-zmissf on8 subsequently it ?;:as ad- 

opte6, jug* taken  ~l?;etp by stap, 88:dpor cent, 

$8~ .  b T i I i t ~ h e l L *  T P o S ~  SwctS.s~3.afiii, do you feel that, 

outeidet o f  serifiqg It t o  %he 5&r, as a rnaL$e~ of p ~ a o t i a e  5% 

i s  good graotf oe to fairor ths E n ~ Z l s h  mTe, iwtsnd. o f  t h e  

mops rsrtrict@d Illinofr 

Prof. 

MY, Wi~kersham. VPhethsr 2% i s  a real  one or noel 

ease that; would no% cam under t h i s  rule, tmcl I do not think 

~ O P  tha t  rellt@on that kb$d b ~ ~ a d b ~  ~ u h 9  $bat D@&n Cla~k baa in* 

Dean C l ~ ~ k r  X was eoing to aay this5 that 1 d i m  

12ke auoh anisxpraeaiong but I Ohink t b f s  csxprsesrfon is, 

briefly, " a ~ l a i n ~  out of' the, miwe trranbiaotion or ~erieira o f  

%r&nsacsk Ssrw 9 can see %her% A(; d o ~ s  no ham, and I think 

the %hole ~(uaet2on $a aoadem2c. I cannot conc~ ive  of %ha% 

tbs cride eP the plaintiff* 'I wfZT raise the qussteon abouC 

the defendant in ra rrn~m@a@ * 1 would l ike t o  

me, what -bhet meeaxas, bu% that mag be an aaademia questl~nr 

f+%~* li~r*gWXr We311, you. ean find out what a transaation 



D e m  ~%a~k(~rrCergas%ng) Whak f a  a rtierierr of t ~ e n l a -  

ant % o m ?  

F*QF, ? ~ D ~ R W ~  Z do not kmow about that, but NW YO* 

has be1.d that  i f  gau have tl f i s d f ~ ~ h t ;  and a s l a n d e ~  a% the 

same t:l:;ls-+&f ca ,an aoalrs ct f 011.090 on the jet$-the~eb a ~ d ,  fwe 

(Laught;csr. ) ' 

! 

@re !!i.do~g&B~ T b t ;  ~ f g h i ;  be, 

Mr. Lemma. fn that  case the court would say Ckahere 

Dsnn Clark, bye12, I think ;-ou @annot stop t;o thZlk 

about that * 

E;Jr. E~CohelT+ De&n Clark, will you stake to U$ f;hs 

Peason far i l k l n e ~  +ha Sng l l ah  sygtem whthich d6es no* pJaes any 

such.~sgu$rewent on tbs dbfandmterr m ~ ~ t  f@,l ;ha p~lif i*  o n t h n t ?  

Dean Clark, 1 t ~ m  st l i t t l e  afr&d& f;o put a rest;rfat;ions 

. unthctr defendantrsr One of the fm~unotle Engliab oasea, and i% 

"The plaintlf i" carrlot: on ~ a ,  busiw~gl BB 811 ~ f f i o ~ )  

sup~ly oomgany, and had bough% cars Erorn the B ~ p n  2 % ~  Rec~rdel 

C~.-cNog fC sola the ears to the B ~ y m  Time Nooordep Co.# and 



Co, refused t o  gag f o r  the caurs sugp%is& t o  them, on i;he 

ground ae: they alleged, that  thoy did not conform t o  the spec%- 

T .iat is, t h i s  was the m2aal8n&n i n  1:s.t;wecsn %hat was 
II 

goins fa sqacsam both aldsrr. ~e ' a ~ l n g s  a sui t  against b~Lhr 

I 

t ake  it. &P the aarsl are net. up to spcscifieatinns, he &lag 

psaovtitr aver f .  porn ths :?ail cr f reom the company frcnr whagl he b.s 

o f  -k~~rnT;~ac~bione~"r 

1 4 ~ ~  Wilakerskmc 7?itsP1, has aEl$boQ dou.bla8. whetMr 

they npo a transnotion or a a ~ l e r s  o f  iruntiactiona:. g$? ;gou have 

&& 50na 4 

Ileetn ClarZt* Well, t21sra ?is a ~ e ~ t ~ l o t % o n  5-fi %he X$83ci 

p ~ 5 t 3 ~  3 0  that there was nod an.1 occasion f a r  ~;o!ng %n%o the 

find 012% xl-lclr~ one of .thug@ fe'2oms @me@ h2m the menq9 One 

~~~ H%%oh@&L would bave t o  get hSs @ff$sk%'xf'8. 



496 

as28s and say, "One of  these fellows %a rlght &\aB one 281 twang, 

an& X ds not 153"tow which one, 

MP, %VPokarshm, Have SC in %b &ta~natdvs* 

Doear ha sayp$, "I believe oathey we all rightc bud i f  %hey aslres 

all rtgh%, but I P  they a3%3 net rQht ,  thfs; Bira mwt pay for 

@P* l4iP;ch~IZc xt: i e  going to ba o greet o&vaa%agar 

alonp; thler Zitner if' urs are able t o  gaZnC 60 sow JurisdictXon, 

l i k e  the % ~ ~ l f s h ,  whet*@ the thing wsl& tries an& W A T O P ~ ; P ~ ~ ~  

occurs to me tQi?edEmr we oug:h,ht to ~lhrl& away frartl Ohar EagulStltilh 

syrpttem, asr they 818 in XlISnrair~~ 
tkmB 

@here is t h i ~  t ~ n g  a a a e - - ~ b t a v e ~  y ~ u  a4.ogtt &att i  t~ 

NIB i adog.t(sd, and the 8uZ321@%e Cow% &low, W i L  kahler 

ht stonalqg bom$$'ose 

%h@rs w e ,  aaarea %'Rat tlosls net p2alnly aovatr-I think: 

%h&y w121 j w k  f%X .%b Q L R ~  in &he OOU~)Q o f  *fin8 they @PPL&% ~ B G  

a n$s, L'6ia@ w . t l l  covep a l l  tkw cnassc 

1 g ~ ~ l . i  iWrgatnc lzfay T ask Dean Clark if %he, L $ l S s h  oaw& 

hus raPlrcsd out; aficasrissr OP isanslaction~r~l 

Daan Clapki;, I do net  t h f  nf: tL~eg have I thlnlr 'bke 



eaplaasirr haa alwsys been n n  the  quuostion of' Zaa o~ faces t o s t *  

.i.;r, Y~%~k8r%kza"dd.. a~*o%,  Sundsmnd, ~t11a-k bas been %he 

opera t ion  o f  t lkni ,  law l n  i l l inx%rs? 

l - )~of .  S ~ i i o ~ l a n d ~  i: ttaink i t  ~ ; ~ ~ @ t e ) c ?  vnPy 

wof I+ 1: %$:in%- TGajur yolrr .~n w i l l  k n ~ w  b o b t e r  about t h a t .  

i;r. Tobeli.  d) mi; think tiorai: is much i . ~ : a ~ i l  for it, 

gd -bI'c f~ only a year since it want i n to  sfi'sat, 

RIra Lemgan. CaL%fo~n.ia has a s3u%e lgke th%s* Y r t b t  

%a 'elm efCec% Gharo, :,'re ~ l n s y ' "  

Iir. elnay. It; has not yet; had ang app~eoiable e f -  

--, 

$@c?$ * i couldnot tell you, 

Xp. Legmanr Yi:ould it not: !>tt bs tde r  k c  f 2gus~e i b i e  

out end :;st the opinion on $32 

Dean ~ l a p k .  Tb& 1x8s b~ en w ~ i t  t an about a ;;god 8 

1'poS. Sum:sr:!.anii 2ms r:a?it;ten bout it, and ; ? : ~ r  Lo n~ 

- 
~ Z F *  Korgan* hn t h a  ?Jichigan Zav; Roa%ew. 

4.:~. WSckepsfiam. Of eourse, VB i.t; Pzxs been tmitten 

about, and ce-tain persons %hi& i t ;  PF~ a g ~ ~ d  thZng o r  3.9 not - 

a ~ o o d  thing, bat Go 8~hn.t; extent han i t  been ass6 in %ha c u ~ t  ! 



i $ ~ p l m d  %bcwa hrra bsen wrjr l f C t l a  i l t l~!s~t2s~n oveP it, I 

&I1P111: bhiB: prc+ttr+s %hat 932 k t r i ~  cnursep af i d  Pma ~ Q U E ~ @ &  

t~o%%~;Ls  * 

dtsfeafiantrs ms v@rg m a h  peij&r?lc&a@j 140 ehgLt 

% a B R ~ S  Che pals, or rmgkrlat2oa a i  fine m l ~ ,  



s - i l a l l  group of def eildants, where, there  u.re whole l o t  of other 

dnferrfiants w i t h  ~rhom he, hae no re la t ion  whateven?, excegE, that 

thnre i s  some oomno:: prfncttple, of Jaw that runs th~oueifr~ us t o  

a11 sr  :"$hm* 

TJP, Lelnannr WslX, of course, i t  does h.ave that. I 

ho.ve klzo auggsstion that  Lauf slana I s  ~ a l a i ~ ;  a gbrlnt about 

franchise law how "lasec3sT' i s  Lo bs construed where them 

and now they m e  s end2ag biXls to a2mon-2 
and 

coroarat;lan,u~:il.,~ k h i s  syatcbrm tihey eanuld sue one hund3red of 

them in one carro, bacsuus thera i s  n : o w o n  question of h~~ 
1 

, & a  XB not  tha.at t h o  way it ought t o  be a%* 

~ ~ r x d @ d  t a? Thai; its, fr: one. :bt..sttult, o r  e l se  make of thorn 

deaoudont  upon one. f 6-0 not see any sense in hzhr?vlng one 

one and t h e  r e s t  wait* 

&P. Korgan. A1Z the  rest  is Jus t  niathernatfcs, and the 

o k k r  f ellaws are n o t  bro~gk:~t 22-&?to court,  O f  coups@, that 

would not wriae h@bar@r What you k v e  said, ikTPr Chafmn, ae; i ; ~  
t~h33?@ fGh P6 

thc f pe onoes in n a ~ t h o r n  :Ilanasota right &nf ter the  i::nr,?wawas 

- t  -* 8 one trannaa%iom, 



t o  :.ethci?, o r  you vio~13.f: have stri.ck:en down t h e  sg-stem of' courts, 

Dear$ C~.RT%. Xihero i s  n la t s i+  ruLo for consolidation, 

.;ut Z ~;and~?x% 9T -bIac Csm;a%"n; te  ohas f n mind. how Tar t?dl~ COP.V% can 

:, I go  ficvy 3-n t-:az:.;q; cases? ~ h c  -;~x~asen@ cans02%:~7-at 20x1 statu%a 

I s  found ir?. 253 11.5. Godo, 724. 1 r,ut Zn o i t \ t o r  r u l e  regard- 

Zrzr.. ~ G ~ I S Q ; ~ ~ ' * ~ ? O ; P ~ J  U% :I: r'f i  %I?_J"':t,<* 1 CGLW 30 f ~ p t h e p t b n  

t::: 2 s : 

formable to the usagss o f  cour t s  f o r  avoLd ng unneoetlsetPg 

ma$ conuoli.dnt@ the canban +:!kxc;n it agponrs ~ e a s a n a b 5 ~  

T * -  -* i z i ~ .  '-.hen a motion t o  eunsolldtzte 29 up, svergl 

hod7 :.s hasrd, Ju:,t as iln R r o ~ , ~ r t  o r  @ n ~ ? . t : g ~  

D@an Clar"'Ic, '#sIX, of' c u r ae ,  e j  tlaar hsre in b h f s  way, 



together. 

Mr. WLckt3rr~ham~ Here i s  the Prac%ioe Ace o f  rJ@w 

Jersey o f  i9lgs 

"(Phe pLaint iEE ma3 join sepatrabo causes af atl- 

hnve a eonrman questfon of law a ~ d  faot  ant3 aria@ 

%eal.aa, " 
H F ~  Mitchell, There 18 an inkersetllig &eaiaion o f  

the New York Court of Appeals, fln whtch they oo;~lsi&er@B ths 

New Yo& ~ t a t u k e  and required a o ~ - m o n  qucs%ion ~f law and 

faaC3 an8 they herd 'chat; tl~ere wcaa. st subtim~ial qptsstlon of 

lpw and f a c t  that was cornon to aZ1. Then t he n x* westion 

saa whether or no$ t b  oersee aross out  o f  the a m &  t~ans:ction 

or aerfes o f  t;ransaaaCian@$ and Gk@ series o f  trans&ctiona was 

bhisr Eaah of pla%n,ntfffs had b&wht sCo& 9x3 a.oer ta ln  

oorparatlon f ram tlze 8 e f  endant, and alleged f &la@ irepeeselltsa- 

tian, and one wfCer th...oth@r ?m3 made a separrrtCb pantrolvqae, % and 

they a l l  allsrged thfa faXas r83reeenttltlont and ;Ct was  hi^,& a 

F I . . 

that eertelr oS purchases was an indetgenefsn by the p.xrohase~@#.. A 
and i t  nust be a seriea of ~~ans lac t fons  r l t h l n  the raea;-izlg @$ 

the astslCuLe, :.n~. H; wmi 2;nlng .tfi@ wrong wag. 

&pe p:;i~ke~shamr 'Pbt w m  jo%n&&r of th~pX@lni ; i f fh  

l&, Hftohet l .  Y68, th is  was et IJ~wYo'ork statute, 



ea$& by t;hs New York Court of Appeals reoen$ly. 

have given gbtcbrz, where ' t h a ~ o  viere 23 plaintiffs ae;z>-rinet 81 

gag t'r~ox*a wt:e one qu ation that; oomnela t o  all that hap* 

p@ned $0 be invblveb. IB there any advhnta3;,b $n &llswfng 

urider suck oi~cuastances tha  tlui-ka to 'be c.:jnsalIda%eCi in%@ 

4ne 7 

Dean Oleirk. Wall, the markn udvantag~ Ln 8x1 this $8 

t o  a voi& it$. sput;er '9 kl-;f riki :In E( &clod m ~ y  03 2;313~20 Q Z B ~ @ B  2% 
? 3' 

as not %~1;3oz*6unt t o  get aaacls t;risil Gogsrthor nn such. The 

nast Pqorf;ant t h 2 ~  :ia Go avold %r*ouble ftrcm it, and i t  has 
se, a souroe of tscjuble svor elnce--well., th$re was some tsoub;le . 

I\ 
aC @o:lliiion Law, 51~t it ;ma worked X@SMP %he, coa~sr  But; i f  W@ 

oan g u t  ar sys'eum wl~ai?a'by you Temovo t fie diegut@-an& here you 

a h l i t  t h e  'oas2.s nI ti;# inrsteai3 o f  PlgbC+lrq  ow^ the barer 

bones o f  whekbor goup pager ( i o ~ w n g n t ~  should 3% to get he^ or 

emghasizets the b e a r i l ; ~  of' this  quest%on as b&lng ~bX3n@ctda 
I 



t;b dtaf@naan% irr sKgacts& Ca  baa^ tl. aery ~nucrh. grda0a~ bw88m. 

Y &a a@% t h i ~ i k  PA& berrtd w ;:r*al;bf kw&:no 

@ 733 , r , l - ~ 2 t . ~ & h a z  2- %!@I%, y@tt tl aufk fop ad@f@&&~$ 

g8.33@~s Ohare art3 a %hela lot: ak r9af@z2ersnP;~ rggr@.:tsnt.a~Q by 

d a ~ g  *bh{*y have mg&& 5% n srrltrar o f  st;octlr sellers, saok 

%:tam ax" a & lmJ.lur a&hpital*% nw tcn t h n  f i~lraoc i s&  @on&%% letn tiha 

%e wb@Clatrr Gb6 f tna~aesa of  t h e  @op!~orstD :':owpd, QB 
' i  



% k t  anybody ~ & % B B  by ' t r h a t r  

- 
IAr, L a ~ ~ & ~ ~ r  14&11.ybe the plainZiiffs would lese bejamme 

satlh fellow would be %%ad up wILf;h k h s  of;hew f'ellowag b ; ~  the 

ttx3uns you EM& aX3. the tulauoye~s, wi t&  gkre3.r enp~agemerPlts and the 

altnesaea--by +;l-ta L . t m  they gu t  L h o y g t ~  wL%h %ha* o m  saae- 

wel.Z, would not Zso mixed U? w2th it, 

Anoth@~ quoe;%itan may bct khls : I was j ~ e t  wandering 

o f  hov~ rouoh. pruc t f c~ iX  Ingor-tanue t k l t u  wcamr* Prof, SunBer* 

wauUA t h o  juri~ciictito:;fil. cpas-kioq C O ~ F ,  i n  if you &ug in a 1 ~ t  

of plalntlf'fpl aElt9 c l o f ~ n 4 a n t ~ P  Azid t a w h a t  csxk@n$ can  you 

clo 7t'ilis wj;bt;haut hresakins game o f  gow F~edsrerJ, jw%sdiiCion? 

t h e  Q B U L ~  ba ~leogt~adg and t h ~ t  18 why x t h i n k  if me am 

tagrare an El:e 311i iaoi r~ ~ u l a ,  that; get ha& v s ~ y  P~W,GXI bstdat~ do 

f% than adope the FBdrral rulea 

,> -- 
o r ~  tha t ,  rpe o:r3#& Cute s o r  anJ &a I ea7, %k@ ,f,i~&LIsh egr;rt;@la 



an2 t h a - b  we augkrt; not t o  rojact t T ~ t  f o r  anot2ncr system whfch, 

?3%. Y J L c ~ : ~ ~ ~ I X X E ~ ~  Bol l ,  both o f  Gbesc States, aLl inoig 

an6 New Ssrsey-J do nat  knom ahat : be other  statute i s .  

T IXaf i  ( I h ~ ~ i . 7 l r ~  , : I  L a;n : ~ o ~ ' ; ~ g ,  ~TP. V ~ ~ c ! r c r s f i ~ ~ ~ ~ ,  but you 

peae ;:hn I fow Jersa- ~rarisinn a. to p r ~ i n t l f f a ,  

. EBr. W i o k o ~ ~ b m r  No, I reaA t; he one as t o  def sndants 

"-!3?* J:>@l:l$i?ln* ?:l?t; j2.3 %=te 2 3.: $-:-;;~:tn.~ 

!lp* P-" .ixokLpsF:am. No, I$; gas a s  t a  ~le~fane-ants, not au 

t o  glsrintlffs ,  I thinlr ti--e nmcr f i lus t rn t ion  was mace by :.:re 

- . >  

:hf-~ir , :p  a :?cjnien?i; tl,;o, Z ~ I J - J  ;os O ,  li?: i ;  C .  . ~j: %-iIyill~ from one 

aorporat ioa,  th-, p la in t i f f  had bough=% From three o r  fou r  &if- 

f uralrt  oor-porut Tons @ They are to ta lZy dlf'ibo-sc;nt cmp-oora- 

* LsP Z; Ions nnrl t c ~ t n ~ l y  if To:$sn$ --I;pctl~;ac% la;ls, cili tjlrjpcs $8 no 

aonnection rvl?atover~ betvioan them* Urould yo-c~ sayt/l?ntlxakat 

t h a  court v~ouZd h n v ~  s :rigl*tt;o bring a l l  t h o  'efen2nnta un- 

~ I ~ Q ~ ~ ~  ~. j -17 i71: i3g2 ' :k~ ' i3~288 ; -Y )~O s ) x ~ < ?  3 j-ta f "1,3:1iik t l ~ ~ t  ~ ~ u l d  

be a hardshilp on the ciefenfiani-s. 1 peer6 tnas exaatly 

%his t 

R k ~ y  perwon mu-.; bo ~1x3s clcdfendaaG, ~:b.:hnth.cr?r jainbxy 



ssv.2rnZZy, o r  in t he  rt3.tornat5.vs :? - 2- a 

R '  + * 

(Lp, \ : ' ickrp.  l,a!.i p 32. Jer:-oy p o y f s e o f i r  ) 

73pt70f SunZsrlanc. { ~ q  lhut uses the @or& ~comP;sstYfthe 

same contest." 

L % L ~ ~  ' , ~ r y L c k ~ p s l ~ ~ ~ % e  Yes FialZ,  you have fltransnekionrg 

P r o f .  S~~nf l ep land~~  Y!@ have some oom-iect ing 12d& 

Mr, WfaZfePshamr Am& here youla comeeting 12rilcn are 

thp0-n a s l A o  ss i~mntcr la l . ,  . Z tblnl: tlm-t is g o l r q  cod far. 

I J r ,  Doble, Cnul.& you not trust to the court in cases. 

rs f - t h a t  kintf? 

a r 
ij~p, mtcjq?psFiaya, No, 1 -;:ovZc'! t rus t  Lo th:. G O D I ? ~  

v&.ern you have s substantive r ight  of L h e ,  CIefendantr 

aonnec. i o n  w l t h  25 OF 50 other people wit12 % h a ~ =  I have na 

connootlan whatever in a t~an~act9on t o  whllch .I: eun not a 

party, bocausu t h e r e  5s a c :mlon quest9on of i n w  Snvo l~ed r  

&IF, "obi@* You do notthflnlr you could t~%is"t; the 

@ow?% in a sbowSnrg of tha t  kPnd? 

'&!r ::!f ckc 2 8 ha& I might or might not 



Tar* Lem&n*$ l a  one question about the pracktce 

jgp. J ) O ~ % & ~  An& yet we are  Br&wl.ny @ h e m  ruleaon a @om@- 

wkn t dif f'srr?n": "nsSs,  and makln - them rather flexible In mcany 

cases, and r ~ a n t i n z  the cotlrk 3a~;e povrare in amcln&#&s Btna 

!Jorgan, As Long e.s you fnstvkl no aonfidence in your 

trial juwes,  you w i l l  never ge t  any procedural. ~eform. Jlou do 

not oar@ w h a t  kind of fellctwa they care, because you w i l l  not 

g i v e  them any powpr. And then you a q  you cannot give thexi any 

power, beclauser t h ~ y  cannot be trusted. And there you are , i n  

n ~ontrlnuous oircplca. strikea every refopnn for proaedws, 
1 

esvidenee an& plaadia.g-&hat you w i l l  not trurst youp trldrl judg%e. 

1% :.tw PouM that aJ9, the w a y  tlwough a&& the unoertainl;$ In ra- 

gartl t o  the ~fshf of the o o w t  t o  sbmmcsn? on the, ev%denoe, GhaL 

tihere were l looas  of te91~grams, and they said, "If ws had g@aa 

j udgos we wouZd be, wfllin::, but Go& help us, we do nat have good 

JudgsegH and then yea do not; have goad judg~er bttoauae t h ~ g  do 

noC have any nswep. Yau must lbr@dLL that aontinuoua C % F G ~ &  in 

Mr. Olney, I onn tell you what hapoensd in Calif orniar 

We ha8 a aon&itutrionaX ametndmc3nt; which pepmlCksd juatges ta 

oharge jur3.e~ an qzxeetioris o f  face 8 bui; 2% sgecflrfaally p ~ o -  f i  
caided that the jury aaula overrule the, judgts an such queet$cms, 

%elre oams up a halllging oaseg an$ the judge, Judeyet PraWl, told 



t h e  JUPY t"cy mu~'t go out and bring in a ver:.iiat; f o r  hanging. 

- e 
i-'ipr, i. 'brpn. They Old that in England, anCi the jury 

: - rfa~as ho ha ,~pS,  in that; case? 

M r ,  Olneg. I do not know. 

Zlr, L~mann. I W ~ E I  j u s t  tsasfng !$re Dobia, because 1 haas 

heor? *laar& lawyers and othezfcr%ticixlnn. "che coxlrt;. I think 

as lawyers we can question thafir in to l !  ip=sn.t u~es of their powersl 

ae a. ;,onera1 g r o n o n l t i o n ,  I t;hl~ll\ I reme .bep that  C 

ease that you rcPeprail L o n moment a(y, ?dire hlorgan. 

r 1 $3~. EIorgan, Ik~at; Indicated t2st there was nmch more @on- 

f idenao i n  blx: FTe.ilcrnl. Jcdges thnr i x i  tho S t a t e  Judges. 

P D o  W~11, if you have, 18 not tho question o f  

svi?enco and of separate t r i a l  of oerttlln issue8 being l o s t  

s i : ~ l ~ t  ,... of %l12s d % ~  6 : ~ s ~  Lon@? Take the  case that I$P+ Dodge 

B \ ~ I " , ~ B R % O ~ :  . km3.d it not occur "c t;l.~eF@d%pal *trial ,a%%e& that 

the only t ing -khore would %er any advantage of ba~2lng all: sf 

tklesc p e o n l ~  in oour t  Tor, @auld ba tlna one q u e a t l o n  %hat they 

bad i n  oo~mamz? Thai; 2a ch- f a c t  nbout th~2-t corportttflonfs 

23~1%~6ncy* ne %a t l l a L ,  you would hzvs uni%sd f r o n t  on the 

- 
plaintiff's o i d s  arxt un22;ed f r o n t  on %lie dt'fendan@la s28et 

an<- 'chis town meeting an<! tho  cltff t laulty o f  stepping On the 



where gou have a e p ~ ~ a t e  cgue~tilons as between the plslxlC3.Pf ark6 

one &@fendrant, in whvhioh other  defanaants *ere not in%erestsd, 

they would. be detsmn9nsd separately. I thank any intelligent 

a&alnis.t;~alic4~3, 0f that sort  o:? r!zls worzbd e n f o ~ ~ a  t1zat 5 do 

not aupgose the t r t l~ l  judge 3 i'xatl one af  those aaeas any bet- 

t e r  than any oT +ho lawyers, 

P$plr, Lamonn. I ::kink BQ ~ P B  clusin:: w:il.sl8m%lls in th%& 

d i a  cusstofi ,  I wou3.d L2;r.e myaa ' f  to see tha aaaetl h-i whrhich 

L l i l ~  b e  oome up, and ho?s many onsaa would not be oared f o r  by 

th is  Xllinols rule. Z think i t  q ~ t  - t i ; . &  un%lkelg --@csrtaixCLy, 

C5s 1 R B ~ ~ J  to ITr. BOB$@, 5 t h ink  2% vary wlikel;lr 

d rtathlsr try I rlo not thinli T 

would 8ayl * l ~ e %  UB jaSn in, because "Too many aooke @ p o i 1  the 

brot;h,%nd he oouM try h%s ease and I would try my o m *  

we3 D O U ~ C ~  sxahange vlewsc $a if I wae tryilw Le, sue somebody 

1 40 no@ Chink & wnuldbeeZ&aLg Co want to b~Snp;  In a lo% o f  

8erf endants, I f  X t~flard i t  before a jury, the mops def  eaaants 

I have, except in vrry l a r ~ ~  placea, .the more l i k a l y  it woiou18 

be tho% they would take men of theW o m  elass on that  jury, 

tha t  would be sather 113se1y t o  t&ku theltl'. ;mint 09 viewc. I can 

sag thirj Z3nglish aaee, where a felloar *ki-~at 2s in between, and 

has wants 2;0 get i t aatLXed, an6 each fellow a511 g e t  5% set%led 

aa to hjuaaaLf, axda t b %  i s  apG ko be aarried off, But: I Woe 

a notion that we ape fS~;hti%npg a theore t i~~ l l  polr& hers, jugti 



for the slllra of ct ~eriReetlo~1 -iiswpoinG on one, ~ i & e t ,  and over* A 
oornlng; thr; p rac t ica l  d i f ' f i a u l t l ~ ~  OD t h B  0 th~1~8 both sfdes 

tho piclure, and I hardly thin3r the.% it; is worth using 

ourselves up on. 

*%@ff' 
had four  part l c s  &SL pertiom2 injury onrse, an6 ba f omti t h R t  

porhbzgs t l~e~es  vras ca combination o f  law, paphap8 not vutfltal, and 

h~ joSn@d f o ~  d i f  f td~en* in t h i s  oompl.afnlr 

i n  %he f i r s t ;  place? 

Idr, Olney I c?o not -6l-rink -$hey watlldr 

:$re Ebnr:~mc But they would know that th@ oasa wouZd be 

rsmoved if khcg avk for more than :23,000. 

Mr. Dodge+ X thlnls thore should bls ~t9mlme extu~sion o f  

t h e  Ex@fal? mle.  I tlzfnk the BngLlah rule Pe a9ry goad, but 

h ~ v e t  not he,r8 any argwnant for the csxtenrseon of it* 

Hydr. Donworth, The whole puryase of i t  i e  that, QapJga @f 

similar nature may be brou ht ta3*stbmr 2nd Erie63 'cogsther. 

Wink 6111 caees have lnrany Sscdtures of slallarity. Mow, you 



axbe bilvfng in 25 cecree ono camon ; ~ o l n t  of law, and they may 

4-k 
be so divsrsa  in every raapect; as t o  make unfair. In other 

A 
we-yp fL: - 8 , you a r e  s a o r i f  i c l x - g  Inde x?ndanae in thesa dlffsrent  ~ ~ s s s  

-1. 

AYd+% 
t h e m  t o  the imataria1.  circumetsrnca cf har~inz  one cumon 

8 0 n 't7elL, do you t h i a k  the  t r i a l  judge woukd not 

o r i o r  a s e n a x - t o  trial' u n 6 b r  i.liose cfrcumetancepl 'i' 

-&.A 
I 

~ Z P .  L)anworth. i f  yo l o a v e  i t  to JrGs d i s c r e t f o n ,  he vvrilZ 

exercise h i a  c';iiimsetion, but iio has t o  np;~Ly the  ru l e .  

Mr. ~cran\~o~tlr*. Yse, tkmt leaves it t o  his d i~aore t lon j  but; 

wa are rimiring rule?, an;; it soems t o  mo that, unlcsg the re  i s  

Borne preoedent of applgiing -";he iden-> L.i.caJ paint  of law as a auf- 

fic;bent L d e n t f r Z ~ a t l ~ n  p o ' n t  t o  make one oase, we should divide 

t hsm* 

$ 2 ~ ~  Do&=g, Anr" I f  t h o  ju~3c.e 28 certain o separate tha 

"trial, why do 3.t  in rile, rule? 
th.@ . 

Dean Clark. To avo2d/oontroveray that aon%knually comes 

whnk Booma t o mn t;o be, t ho  real  difSf cuLty t h a t  confronbs us 

Them have been omitted from ru l e  tho worde, "arrising aut 

of sax30 & r c n s ~ ~ t % o n " ~  Ngw, J v.roul~i an12 your a t tent ion 
MwL 

t o  %hi: very ~ad i . ca3  difference i s  between f ' c ~ m m q u a s t i o n  a l  law 
A 



&TP I 'I lelmuar "A zue~tlon of lay:  arising out, of %ha same 

& ? m a w  
tponeact ion. ETov: F t h ~  NIassachusotts A ca l l od  o w  attention 

v.sos th;hls innp;ucgo, vgrawlnp; out nf  t h e  same rnaLte~." 
d z  . 

Mr. ITIakspsham. Tkm Ename r \ rha ty  

jirr. Taxman. BRme m a . t t e r e 9  3,v uny;, t o  a ce r t a in  

~x i - en t  ;.?quetzr %.fl*~ 37 joins  t o ~ 7 o t h e ~  -t:-:~! sc j e c t  matter o f  the 

Iltiga-bion r:1;2 f: he c o m o * i  ini;erlsgts. 

:$p + : ~ i ~ ~ : e p ~  J- r;m;>5:oso in the edmi~alty rv. l@ t;he v~o2 

f fma%t e r u  means a ship, does it? 

$Isr Tolman. The s h l p  o r  tho accident. 

3 L 6 0  not l ike  t1 -1 .~  Zllfnofs X W X Q ~  

-- 
vary ~uc ' t l  disturbed hg thfl Illinois ~ ~ l a .  I w,vould lrlko samebody 



Mr. ToMan. I d id  not want to bs understood as pleading 

132. Do'bfe. 2rof .  sunderasnd drew that* 

Dean Clark* HB d%dl 

bfrRr. Dobi~r Rnd he i t 3  %he man that  inas sald the least 

about it at 'this table. 

Prof. Sunderland. I do not think it i s  a fair ruler 

(Laughter. ) 

~ T P *  ~f ltchelk.  I would l i k e  t o  ask if there  i s  any%hfa~; 

about tha Xllinois  rule, vhere you would not f9nd the, same 

thing in the EngZieln rule because not; only Lyn the 

rule but in the gnylish rule when you say conte@ti%3g tho ELe- 
not 

Tendant i t  apgliets/onlg to the a&me question, but to the a w e  

tranaaation or a e r i e s  o f  traneact;ions. Now, t h ~  Englieh EUXB 

usea khn-b same gkawse in oonneoltion wf th  ths plaintiff .  Now, 

I do not Stad clnythlq; In your rule, Prof.  SwCierlrna, tha t  
1: 

differs grss.t-ly from that; Zawuags o f  the IWgl?lehrule, ex- 
I 

- 
j I #  octgt that; you use that erame exprerssion w h e n  you are tleaLing 
I: 

7 s / w i t h  the defendant* le that about it? 

Pro f .  Sunderland. t@klf; 1~1 about it* 

Why not take the EngZiah  rule, w laere you 

; have had forty years ~sxperience by %he oourt, and if rot? %a 
I 

: the I l l i n o i s  rule, God b o w s  w b t  t'he Sugrelae Court of X Z l i -  



Dean Clarlrc 'Phe Ewl2zh1*dLe re?rfers t o  partfltSr9 whom 1% 

e t l t t l ea~n t  c f  emny question l n v o l ~  sd thlepafn." If you put; 

iln almost; canytbilnp aould hap=pt3ne 

 IF^ iV9ckc3relham. In o t i : . ~  worcf~, there, 3.8 s m ~  JuaptCb- 

fir:a'cEonBr bring2ng fn a mmber a f  defen&an%s her@$ and $or 

t h i o  px*agosal I no jue t i f foakion srhat@v@~, sxoagL the raul?;- 

gsstlora tha t  5% i e  more aaraoanlent Co th@ p l a b k i f f  %a briag 

Iln the &@fondant 9n am SIX$% flnstead o f  %Wee or P o w  8u%t19, 

nut the iPalendrs&s have 80m rights. Aztd T eoe no duetif'%- 

catlon f oat brPnglng th@ defend@nL h b o  a ault; btrcauecs, ax- 

: elzough he has no oancern iln %&@ t~aneaation tahSah gays rSs@ 
I 

4;o t hs cla%m agahyt the other 8efend&s, %here $8 the same I 

I 

guestion of Law bhak i s  oorndon to them alL. Ant3 %% would p@ 
I 

I 

i twnosing on the defbndsmt an int;ole~able, burden. 
I 

mc Deb$@, Z.Ie rnl~hP: be sery mch inCerceet;teB in  -4% 

: ~epapa~td  t;rensaotion, but; one, in t h ~  some areriss, I say, %% 

Zs a ~egal?a 6*1) t c j  transaction f rom tihe other on@ l%t%gated, but 

in  the same, s e r l a ~ ,  

Id re  Wicker8-r BU not %h&% il h(@r%@# a@&nS r 
II 
t s  
I 

i1 Uobiar Mril30dy d ~ @ &  
I 
t 
t 
11 
t 
:I 

gp,pr. W ~ a k @ p s ~ ~ ~ +  I do not w&m&an& w b t  rt scries 5er 



MT. Dable. I congratulate you. I: am ndvacating BOW 

Logical just if ic4-t ian fo r  brfnglng a defenaant into a lawsuit 

1~2th a whsls loZ; of oths-:. def ~ n d a n t a  wrritln whom be has MO con- 

mosl cause at a l l ,  o r  coman i n t e r e s t ,  juet  because thepe 9e 

one question of la% cahplloable t o  alT o f  them. It may not bs 

the detemn9~&~i:que1$t ion of l t l ~ f  1% may that there is just 

one legal question that affeeta all a f  them, but i t  does no% 

read that  that is the detemining querrtion. 

Mr* Pxittchell. Now, some of us wTll w a n t  t o  study this 

subjeot fur the^ before t;ho ComulP.ttee make8 a f i n a l  declsion 
C L  

$2' i t  is the etenee of the mesting that klm rule should stanb, 

dn.~tt.ho meanthe, but the Co~mnSttee should study it and Look 

up t.he sluthori t lea.  Now, as I undera%~nd, tho question,' first 

'Ls ~hvhether we shrnl.1 go the  whole way, aa the Cornittee has 

done. Thcjrc are  others of ;-is that think wet aan ooiigromise 

on tilo English rule, that has been t rPed .  and seems to work, 

and may be Chere ~ x + e  athsre who r n q  s t i l l  want t o  ga back ho 

t h o  T l l i f i o i s  pule, Now, can we not %aks -bb@m both Eind 

sattlts first, whethttr the, majorfty of us are in favor fsf 

the one staCed by tho suboommltGee, ancZ then pnas on t o  the 

xn@;1Psk pula, and f @ s t  %hat, and 9$ that fa i l@,  then we 

%ry the Tl l lno ls  rule, and that w i l l  lwfng it to $ head. 

I,&. Lemann. IJag I a ~ i k  w h a t  the Xnglishcowtsl have 

satdl as do the difference between the EngXSsh mle and the 



lib* IvIorgan. Nobaay lmown what the IllinoLs rule isr 

MP. Leaam, PVhat t;h@ 40 gears experience o f t h e  

English rule produced in the  saee af c frcupbstances that  a i L L  

b ~ i n g  8e f  en:-:ant i n  on unreLa.ats8 a c t  l o w ?  

MaPgan. I hesfCate t o  vote f o r t h e  Englishrule 

mt;iJ, I: b o w  w b C  3. a meant, 

MP. N I i t c t h e L I r  Let us have your present Smpres~lon 

L-.nigh-b on *ha subjest, with. the mderstanding that it will be 

ooncMarred and the aubcomit tee  w i l l  conaZder C b  qusstioa. 

Dean CTsrrk. Night I say on LhaC that there have been 
I 

' @om@ cases--&here haria not been so many, but theme have 
I I 



boen Borne well .known casesr In one case the plaintiff suod 

t no insurunce companisa, sach o f  which had insured a p o ~ t i o n  

of the cargo. %b matter klas not been great  fought over i n  

been harmed, and they are  ~ a t i c ~ f l e d r  But I musk say that the 

effecrt o f  the TllLnofs rule i s  that you do no% know sha'c i t  i s .  

"t seem to me that i t ctan w e l l  .be !$@.I things t o  a l l  men, 

Mr. Olney. ff  I urmdamtood tha reporter  co~recl;ly.--and 

fo Sin& out whether L d i d  I ou3.d like t o  alrk h i m  t h f ~  ques- 
h 

t f o n  and t o  pue thls  proposition3 Your Concern here today with 
A 

what i s  pmct lca l - lg  a rad ica l  advance, taking ':;he aountry over. 

Now, under t hose clrcurnstanaeca, i e r  i t  not wiaer f o r  us to take 

the  E n g l i ~ h  rule tkan try t o  go furtbtsr, an6 ti ' I understood 

you corx.et)tly, the only advantage to be derLvtverl from ta:ring 

the  f u r t h e r  s tep  would be t o  void some questloncr as to mis- 

3 o ILI~BF? 

Dean Clark, Yes9 welb- 

Mr. ~lnsy(lnterpos%ng. No%, It 3.8 not be t te r  to face 

aoms l i t t l e  questZon tha t  rnny come out uqder the E n , s l i r ~ h  rule, 

v~hshiah, pro%~ides  for "t;ranaaotions 8" An o % h @ ~  words %t puts that 

limitation--rather w i t h  %hi8 mattes of oure, gohig s t i l l  fur- 

ther i n t o  n f %el& of whose ef fec t  we, $~enbt; oertaln, and where 

our action Ps certain to bo queretiongd~ 

and 1 cannot ob jeo t  tgrcatly t o  the E ~ l i a h  ~ulee The 



thought I had in rnind was t h a t  the English rule oontains oep- 

t a t n  combined pltatemsnts, I Ao not think I have gone bayonet 

the English rule, really.  

XP. 1511cksrskam. Is it not t r u e  that in the long puntbe 

FsderaL judges ara l lk@lg  t o  taka a cnr~ecrt view of i t  aad come 

out aJ1 righe7 

Dean ~ l a ~ k *  3: %hf& that is %PU@~ 

Mr, Doble. And youhave kh@ Supreme Court on t op  of this* 

S have been talkftne; to !~IPA CCherry, and 5 do not imo~u: about the 

I&. Cher~y* 1 am quite saefafied w l t h  the ~ u l e ~  

Mr. Olney I move that ws adopt the English rule. I 

migh;hC say, that  in a21 ouxl @fscussiona here, ws want t o  gee 

%larough w l t h  t h i s  whole matter, OF rather, we want t;o g e t  %bough 

app~ovlng oS a11 of these thlng8) our primary purpose i s  t o  

present a plan f o r  :,he unlf icat ion o f  the praoedu~e in law and 

in e q u i t y ,  and %l&t is t h ~  tkflne we oan do and have &a% Go g e t  

over  1-r we can, Tba-t i s  tho g ~ e a t  ~efrom we izave got; t o  maike, 

&nd t h a t  is the only rsfrom that  has got  t o  be submittea t a  

Congress. And i t  i s  far better for us t:) prepare a p l a n t h a t  

& d J I  go through and aecompXAsh that8 weth as littltP opposition 

BS ~ ~ 8 ~ l . b 1 8 )  than t o  put 9x3 a l o t  of ut9\m? th9ngs that ape 1301ng 

Co ha'sePrd that greatly, when Ck~@r;@ okhsr things can be attsndad 
I 

t o  afkdawarda by the  upr re me Couz-t ieself, without the neces~ity 

of goSng'%,o Conlfrers w i t h  i t* The result o f  alT o f '  that is 
i' 



%bat when WE, g e t  tlvtough ~ 4 1 1  have to go back and scan a l l  

of the  things that ws have dons and sea what fa;  wise itn con- 

n e c t i o n w i t h  them. 1 have+ partfoular ~ ~ P s r e n c e  to something 

that svas drawn by Psof. Sundarland, w P t h  whom I thoroughly 

agree, but wh%h is going to strike most o r  f i l e  provjlsions 

rather  badly I th ink ,  But Tek t:he tint@ being, l e t  us go on' 

w i t h  t h i s  un.. g c t  ~&&t we aan and w h a t  $8 wise, ;:ad then t ake 

n survey n t  Lhe end, So 5 make my motion, 

Fils. !$organ. I seconl-! the mation* 

?JP. &l,llt~belXr Is the ,e any fur ther  dlscuesion? Those 

In favor of the motian w f 1 3  sag "ayew$ those oppoaed "no." 

( A  vote was taken and the motion 
unanlmouely adopted.) 

@p., D ~ m ~ t h r  Doee t hn t  apply only to Rule 42, 02 doe8 

i.1; kake %n R12Ies 43 and 443 

Dean Clnrk, 1 should say it only a-:?plie~l t o  Bule 42, 

and there  ape some ques t ions  an Rule 43 and 44 that ouglzt t o  

be cons i d e ~ e d ,  

Xr+ Olney. By the w q f ,  i n  c o ~ ~ n e c t l o n  wlLh Kuls 82, 1 

warst t o  a: P e r  a f a ~ i  changaa thgre* 

cons iderablg changed a.rgwa.;y, in the msres  language. 

?$re Olney, Bel l ,  t h i s  18 fur ther  73&21, this  3s 

in t h e  kh i rd  sentencel where i t  isags, "The cogtrt may m a k e  such 

o ~ a c s r g ~  i t  seema t;o thatLi l t  s21auld m a d . ,  "T2-k~ O O W ~  may 



ba canf iul.rd t o  a single  opd i :~f  an<. then it goea on "as may 

k w w  Gombnrrassed o r  pr(rlj i.td2o(sdU mi&% be the ~ a m o  thfng. 

Mr. Ulneyr But %her embarraeament $8 apt  to oome in 

khe del~y--~elubal t r~&~& k ha p n r b ~ ~  by requi~ing hSn t o  attend ' - 

prooeediags in ahfch hs may have no illt;ereeteH would sub- 

seituts f o r  that, @agalnlst the p a ~ t g  against whom ths' aeserts 

n o  claim, an2 vfio asserts no ol&%x.ra slgnlns% him*" 

Dean C l s t ~ l r r  1 think LtmC i a  a l l  right 

Np. OZnely. I am o+-'ferin , t h n t  f o r  your conslderat%on, 

because I myself have not oon-.idere& it thorough-!ye 

I&* Danwaz3%h, 1 suggest aZgoI in t ha f i r s t  l ine  sf t 

237-ke 42, where i t  sayn "A51 persons subject t o  the jupiaa$ct&on 

o f  the  a o w t  may jofn as p l a i r i t i f f  & a "  A8 a general rule, any- 

body can joln saa a plaintiff, whether 218 i s  su.bjsc% t o  the  juris- 

d i e t i o n  of the court or not r The. expression i p i  pertinent t c t  

the aefsnlitznt and not the p l a i n k i f f .  Be oan oome in whsthu~ '~ 

he %a fzoom Canada or LouS~Lana. 

Chewy. You ape auk of the 'Oneon now. 

Dean ~lark(&nterposing). X think t h a t  wcsula be .  

impl1e .d  anyway; LhnL i t l ,  wa ~ioulc? nnt uBe -:he joinder to 

sustain ju~isdictlon, I just wantee to have wmxm%nce in  thpl 



beginnin:; that i t  w i l l  no%, 

i6p:r. WickerehaPn. k t  appxlea also t o  the tiefendant, doers 

Dean Cla~k. "All persons subject t o  the jurledfct;fon 

aictS onaZ test, sa t h a t  1 do not think i t  is in2;@ndedr X3ut I 

hlr. Wio'ersham. ?!!ell, we do not, nee& it a s . t o  bi3epla5.n- 

Da9-n C l a ~ k ~  No. 

Dean Clark* Rule 43 p r o ~ a n t o  another problem* I mighk 

s a ~  there ha s bean coniderab3.e agi ta t ion t o  have . Federal 

in"cerpleader statute, -k hi& the inaurafloe peo:2le, among 

o0hers, want i t *  

Mr, MftchelZ. Yes, Z drafted i t f  s them yssusa ago. 

Cla~k* They want a little mope, and Prof; Chase, 

of Barvard, hm, T thilnk, prepn~ed a brief, and wan':@ a XQ* 

e- clone5 ant;; he sky@ some o f  it m u a t  be done by seatute, and 

different  j u ~ i s d l o t l o n e .  Bur. be s t a t e s  t k at there are' ~&;rta%x 

th iny<s t h e  ve~py c lea r ly  oan bts trsnted by rule &nB he, )-mpes 



tha main, hardly more than t o  delete things as they are. 1 

wanted $0 bring ?In the  fdea t2nak you could have IntergZeade~, 

an6 thll~l 28 not a ~ u l e  th. t does ?rery  muoh a3 it; now st;anc!s. 

NOTFI~ he mhkas ca r t e in  su :er*f:lqns tlw% we could abolish of 

I 8 ~ ~ 3 0 8 . .  in terpleader  mighk  come $2 undsr auzl dsf efise 

~ o o t i o n  anyway, but he wants t o  provide i t  so that i t  can bo 

f i l a d  ns a defenses that is, dkmt the, abakeholder o r  oompany, 

M P ~  EAltoh@llr . Do ~ J T O U  nn~m fntorpleadiag %her other cLaLm- 

ants? 

Nr. Donwpfh. s(m brlnp; them in. 

NIP, E&tchelZc T b t  optas the o r ig ina l  statute ars it sa,s 

&awn, where you ha& & i f  f e r e ~ b  clelmants to tho samtl policy, 

su-@& by one--l]?ae they cou3.d intcsrpl.sad. That vvould talc@ capo 

Pdr, O'bnay-@ :1 ha~jo never had any inte~pleacler experienoe, 

in tho Federal court,  aa  it; happens. i have ha8 in tkle Sta te  

courtag but i s  thore any question about ths rtghf, of in te r -  

ple.;ding in the, Federal court? Zs any staCu'2e or PULB re- 

quired f o r  it? It 2s n re l i e f  to w l ~ i o h  a lnan i e  ent i t lad.  

NP, Lemamr $he reason the ineufance companlaer had to 

hrtve i t  wae beenust, the venue requ2re6 i t  where %fie queqtion 

of c i t  izenskig wae glviw h i m  $rouble. 



I1Q?, %flfa.t;chellpr If you werap, sued on a policy by a claim- 

ant in one ~ i l a t e ,  you could ~ i o t  interpl-ead by a clrtimant in 

snather State,  becauole undr:p the venue statuts, t h a t  person 

must be sued in hi8 own ~ 1 % s ~ r ~ c t r  

Mr. Don'tvorth. That is sup?osed t o  be covered by the 

statute,  i s  it not?  

f ~ I L t x b ~ X 1  Yes3 

dsf lns In u rule the right o f  intergXeading* O f  course, the 

r ight  l a  gretby well established, tlze m s e e  uphoLd it, and you 

def  % n i t  ion mag be maq. 

Mr, Mit~helXr We13, you mean t o  leave the e t a t ~ t e  alone, 

~n:' not deal wllh in the ru%a? 

13; h I-& !-:as to be t r o  t e a  in 0::e  glaoet or the 

aChtw. You. callnot linterplead unl~las a aGatute or the  r u l e  

al.lawjit. . 

Mr., Olno;gr VJ'delL, yaq can in e q u i t y  give the right of 

iaS;ep?leadep witfnaut a ~pt30ilbl  @tn%ute, I %h%&. 

' hdr, &f,litchsllr Well, if you have a lot of statutes or 

ru lee  which prcretlribe %he >~oaeBure 'ant2 do nct say a n g t h 2 ~  

about it-*do not rrag angtBlng in the statute or the rul88~- 

you do not g e t  it T h a t  would be 12y irympprafscl96~. 

Mr. olney. Purthe-rmore, th ink  your g6mXTkl r u b @  

in ~ e g p r d  to making parties and b ~ l n g l n g  in other .part l e a  
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&, 8odge. \%en they calim againat t h o  plaintiff, i r s  

%he p la in t i f f  who i s  8ubJsct; t o  the  possl.ble doubly l $ a b i l $ t y l  

Dean clark,  1.t may be -khe plafntiff or tihe de sndant. 

it m i g h t  be the  p la tn t i f f ,  but the original s u i t  o f  lnterpisade 

p la in t i f f .  

w 22r. I)adgsr Jf he &s&M the p la in t i f f  i n  interpleador* 

I th ink thirs waa a ease %&sre, t h e ~ s  WBB an existing bit 

and som6t308y anla@ was poasib3;g bringing a caae against the 

&sfendank * 

M P ~  Lorn=. What he saying was that should ha~t,  

Sn$srgLeadesr so hhat we would have Rule $2 80 we know that Rule 

Dean Clark. Parer$ an6 the lase sel~tence oovers the 

paint,  . 

of these ehin:a t h u :  wa are doing here m y go beyond our man- 

Caste, and it rnay bs that Conggrese w i l l  affirmatively approve 

those rules, nnd hope they will appeal t o  Congress 80 t h a t  

i t  w f l l .  So thae am partisularly tender about pukting 2n 

tk*in,!s that may be leglglo%ion thamselvesr It seem t o  me 

o f  v i e s  that  T have s k u b e d  IB oorrect-*whereby, when a ci t i sen 

Texas sues a corporation o f  New Ya~arls in T~xas--sag for 



n the coupt, und th& khs Texas court, on %he ap;3lication o f  

t h e  defendant, SOUL& bring in other claimants 2;o that  money, 

anii they could bs not i f  9@d, avsn though tlmy are nod araanable 

to suits d f r s o t l y .  That oughg t o  be %ha law. 

Mr. ~ftohell. Well, that vfould amend the Conatltudllon 

in a goad many oasete, beaauee you arc3 slwaye ug atgainst the 

question of d i v e @ ~ i t y  of r l i t  isenship in any af those intor* 

I.$8d@f CBBBd r 

R4r. Donworth. Ylell, how @ r e  you going t o  do when %la, 

Texas man brin8;s n s u l t  agaZn;4!- a New Y O P ~  oo~7o~atlon in Texas, 

rind the fund i s  brought i n t o  the court anr. 18 subject to the 

juriadlctlon. Thare 2s your jurZsdiotion, and t ho  rest; is 

zr. lilitchetllr We11, if 'It $8 paid in, I suplpaee that i a  

82?"feraentt 1 do not know*. 

%. Qlneyr When you &st right dawn t o  f t  it; i s  a qucg* 

t &on o f  detbnting the provisions of the Cons% i.tution+ P 2ght 

o f  int erpleaae~ '  which esxi~lt~ l~ these two defendant@--and in 

t h f  s c a ~ e - - w .  the moment you hr: ve two AIOa~ff~nbzknt8 whyr  the^^ 

i s  not tho ellversity of cltizsnshlp which is pequire9de 

tape ~ ~ t ~ ~ ~ e l ~ *  Judge, Donworth's idea $8,  T.thiu, 

vo ought t o  avoid 3utting a n ~ t h l n g  in to  *;ha mouth of that i.crgiee 

latu~ts,  outs  de, of %he CommiWxm'rj functaon and the sta tute .  



#h- moment we da t h a t  we ape l o e l ,  unless we aan g e t  Cong~ess 
1 

Co pass the  atatute and approve ft. 

@P* D o ~ ~ o ~ t h ~  1 %la/& that  i a  ~ l g h b ,  

PJftohell,  Yes, that 23 a ~ l a k y  thine: t a  do. 

l eas t  a gesture toward hnterplwcader. I sup any person 

ndoreet@d Ln rules of joinder might think c;f intfsrgleader, and 

t r y  to 100k t o  find i t  in these rules3 and T t r i a d  t o  t a l l .  

hP-1 that as had 9t in h e r @ &  

&F. l&itchell, You @an crmy in RuLe 48 joinder a f  plain* 

t i f f s  or joinder by inte~pleader of d@f endants8 make it clear& 

Dean Clarkr You aould, elthou&l? there is R good deal of 

r@&gh.trc in Rule 42 now* 1% aoula 80 in. Then r 5rs~ ~ F P  

wou2d be %nterosted in g e t t i r i g  in the l a e t  asntence o f  Rule 4% 

Mrr Olneg, in order that we, may g e t  on, I suggest that 

tl.>is be a suggestion to the r s p o ~ t e r  in connection wlth the 

T - & ~ a f %  wbtch you a r e  going t o  make. 

Dean C E a ~ k a  A 5ul.d 1t':;e kc, l a\ 8 your suggssetion an 

thla r Do you th9ni; we want to - o  i n to  i n t s r p l e a d ~ r  somev3hat 

map@ l I do not  t Z l i n k  ?PUS. Jsvie aaked u~l to g o  q u i t e  a@ 

far  as 1:~. Donworth 8 (a;gcs$s think P~of ' .  Jsv3.a f aeZ 

P ~ d a t u t ~  l a  necessary to go ns far as ws want. But he 

bbc2; some o f  the d e t a i l s  e oan ooverr by going in to  t he 

ldr. DonWWthr Su ,posts ws gut in eometh9ng alow this 
P 



11a~~-&!o the sxtenk t h n t  Jurisdiction of the cou~t;fn any 

@age goes, tha oaurt may make a , : ~ ~ o p r i a t e  ordar on fnterplaadwr- 

5 0  the  oxtent of the jurisdiction al' Chc oowt; In any case i t  

mag make orders  &gproprfat;e t o  g l v l w  the gartitm or  o l t h s r ,  of 

them, the F R ~ B & ~  

Tolman. the  ane thing that  hs 

muat haire in m nd i s  &he power $0 &@UB%a8~cla fpaf-il dif- 

ferent B$&tes* 

Mr* D o ~ ~ ~ ~ t l ~ r  lT@,Pe3L, tha t  needs a s t a t u t ~ .  
F 1 u M- 

Dean Clark, is truer, & he does stat.@ that khati 

must : ~ e  done b$r aststutr. 

Dohtn Clark. That is what be irr reai.ly af ter*  
ha 

I&, 'Polmkln. Ws11, i s  bs g o l r q  t o  gct that jurfsdiob I 
i 

i o n  o r  venue? by Congrserr if ha, This question heye 
4 

of jurlsdic%lon doe8 not mean t h a t  we w i l l  g e t  5nt;erpleader 
I\ 

when we are u~itlain %be jusisdictkon. I th9nfb it l e  dspritre I 
I 

able f o~ that purpsse 

make it subjtscll; to the jurierdlction o f  "fn any caas", or 

something l i k e  that. 

. hfr* ~JSoBer~ham,  Rsrs the atatuts wh%ch oovepa the 

aubjeot, Thie ,  I bel.ieve, i r r  the, one ;you apoke of, 

l~~iiitohell, t l x t  you Grew up. ft is the' Act of i\fszy 8, 19863, 

Chapter 275, It extcsrrds the iasuranoe interplsaaer 



iatatute, pro vidiqg tha t  3 . t  shall incZuda any person hold- 

ing a fun3 agallnst t~hieh tther enre conflloting olsim, 

~ndi canf er r ing  unan the United Sta tes  B i a t r S c t  Court, juri  

&%a:-ion in 311. cases wl:,ere, a general  e q u i t y  interpleader 

by b i l l  of s7 u i t y  for that  purpass waulc! now Ile,  siibject 1 
to the same condikians, ae  t o  venue; , r ight  to enjoin prow 

atssdinge 11 t ho  State  court, and d i v e r e i t y  of 

ma are  contained in tPle ineurstnccs i n t  erpleader erkutute " 
w $ l J  read It'. 

.- 
(~r. iYicke:.sham read ths A t t  of May 8, 1826, Chapter 

273. ) 

Mr. t~itehslf, you see, that is limits& to xule 2, 

ol,alm Eor diversity of c- 1% lzeneh3.g. 

l d r ,  Lemam. Pee, you see that was another reason* 

:':e have no much %rouble v r i t h  where the l i m i t ;  was $1,000, 

sm? , , they mads the i l m i t :  $800. 

Dean CXark. Yei,  that was an a c t  of 1925. 

Mr. Miakersbiam. This bring8 the fun& inGo the court, 

W in a case, where i;hare is diversity of' citfleenshfp-- 

m d  then reguiros ~tnybady outside wha olaims an inter@@% 

in the fund. t o  appear and. claim it. 
a Laa%sSamz 

Mr. Lemann. .That would requfre axK/%nouranoe company 

t o  intcsplead and aue a Couiprlana ail;igenc 



~onwartht Y b n  .the interpleadsr attaches, you can 

B ~ l n g  in any , r egardlass of r c r s i d s n o ~ ~  

ldp v2r. I$itchell,  Well, c l l a ~ ~ a n t s  have t o havet 

Lsmann. In y o u  ease, you bring In a c lass  o f  oaseer 

b h ~  s t a t u t e  TJOUX~ COVBPa 

Dodge. Is i t  not t rue that a New York 

come in to  two NIassachu~letts o i t l -  

Dodge. WslL, how s..out s &of endr~nt i n  %hat$ ~upFoae 

i t  was a Massr;lohuseZ;ts clef endant? 

eretts an8 compel %wo Maseachusette t o  interplead 1 
I 

there ~ t h o u 2 ;  any blff ioulty ,  both cla4ming againel %he I 

Mr. Dodger Now, suppose a .plafnt;SPf' comes in In theerne 1 
to ifassnchusetta; - I  cag$%,rlng in any other defencl~nt 

of S;he aame oiLlzenshlp as the defend-ant? 

1 

u~di$%. UncZer th -t l a s t  sentence of R u ~ g  44, 



Dean Clad;:. ~ ~ 1 1 ,  you cannot have them a l l  on the .a&@@ 

ahla Z think yisu g o t  into trouble, there. T h a t  I s ,  if 

lzow the dePendnnt njuxt aaun t s r  claim aga ins t  somebody Sn 

t$&~~iss&chusetta, are you no t  going to have them on the sw:a 

s ids -  

:,;1.* Dod,:ct. No. 

jzrr lJi tahel2.  On the adverse side* 

Dean Clark. Yes, t h a t  i s  what 1 mean* 

14r. L~mannr They are sued ae nominal defsndants, but 

they arc, eued there in the same Gaser 

Dodge. 1 was W U ~ ~ F ~ ~ ,  if %here $8 no* juris%dic$- 

ion, if we are  not t rying t o  g i v e  ~ u P % B ~ & o ~ % o ~  there* 

Dean CZark. Xn that sentence I did no% intend j w 9 s d i  

iong of oourss 'chat would. Snvolve the word8 udivere i ty  of 

On the other hand, t o  put it in affirma- 

- etctfon o f  intorplendsr was a pZainZ;STf stakehol8er suing 

:n equity, and not a e u L t  'b~oue;ht by way o f  coun'ktsr claim. 

NL21. X~emam* Not a countsr claim. 

Dean Clark* That l s  correct. 

e Lsmann. 3: sugge~t this  motion8 T h a t  the ~ a ; ~ o p t e r  

be requsated t o  d r a f t  a rule on inte~pleader, with the, ohangc 

-I~n the Xanguaga that we h v e  now smgloyed, w i t h  refersnce 

t o  the mlanner 2n whiob-rl$mtika .? . i t  plaZn that me apecifflaXk 
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recognize the  right oQ interpleader, am2 in =bhatredra f l  that 

he subin.its f o r  the ~ammllttee'dc con~lf@e-r~ation the point tha* 

P~of. Jevie tvantsr k-, cover, indilca%fng t o  j u a t  what ext;snt 

i t  i e  not covsred by axlatflng law3 and that he make 2 t  pJain 

tha t  .this PUS@ w f l L  not  supersedgt the ~tatutt3. 

Eslr, Mitehall. 3: .'.hfnk oxg%;t t o  exprersely say so, 

HT. Lemann. Beeauss, in other wards, th i s  ~ ~ I g h k  be con- 

at~usd aa overrlt3ing i t* 
I 

NP. !&itaharll, 3 was going to  lay that+ Is Ghetre any' _ I  I I 

!&P~ Tolman. I seoond the moclon, 

(A vote  aacr taken an6 the mot ion 
wae unanimously adopted. ) 

Dean Clapk. Are you through with Eule 43 now? ff so, 

Z wsrls going to say I thinla: vjp: m i l l  have t o  g f ~ s  some oonellds 

ation to Rule 84. 

h k e  MitoheZlr C a n  yo:? do 10 in f i v e  minutea? 

Dsan Cle\~k* Perhapa I can r~Cat@ the poltnt. Tkils 18 a 

s i t u a t i o n  Prhsre a t  oomon 1 ~ w  there had to be a joinder, the 

p a ~ k i e l j  hav2nc a jo in t  intereat, but w h e ~ ~  there WRB (L sub- 

sequsnt rn l~take,  i? you d i d  not make it Zt oould be oorreoec 

ed, "Phet esurt gnnaraLly ueud the expraerasion 8uait;ed in 

inksrorst,  a&- th.6: e q u i t y  r u l e  does use Z;h~it expreflr~ion. When 

we came to work on it, gtlo f i r ~ t  started i t  w l t h  slmply keep- 

In$ the eqvf ty  rule! in af'f@otr The equity rule, you w i l %  



see i s  practically just t h a t  f3ke-t aentenoer of' Equ9Lg Nale, 

37 3 

~ ~ a ~ s o n s  having a unite& interest must be joined, on Chea 

game s i d e  ars plaintiffs 012 defendants, but when any one re- 

fuses t o  jo in  ha m y  fop such reason be mnde n defendant." 

Now we have fairly eftenslve Federal s%atutae whnrhSch I 

think mulst bo included hetret I thfnk they are 28 U.StC. .  

211. ape given t wo pagse back* 

$ 8 ~ .  Tolman, That i s  page 3 of that note? 

1 % ~ ~  lV%okersh%tm, Yes ,, 

Dean Cla~kr Yes .  It goes p r e t t y  f a r  I think: In the 

p1gh-t d l rect ian .  That i s ,  i t  goes ags lns t  the o3.d common 

l a w  i d e a  that you had t o  br ing somebody in. There has been 

a general  tendency to g o t  away from that  ~eyuirement anywag. 

Some of h e  provis fons  go ao f a r  as t o  provide t h u t  a joint 

o ' b l i g a t l o n  shall be t reated as joint; ane. @varal.  The F@&- 

era1 statute takes a iltble differsnk tlatlb. 1% says1 

'fWhen there are s e v u f a l  daf endants in any 8uj.t at law 

or in equi ty  and One o r  more o f  them are neither inhabi- . 

w % t h  
bants o f  nor found/in the, district  in which the suit i e t  

brou@&, and &a not voluntarily appear, the court; may en* 

t e  taZn jurisdic:t ion, and gro~eed t o  t he tt.ial and addud%- , 

aatiun of the sllit Betseen the partlns who are  properly 

b s f o r ~  i t) b+:t .'.hc jud:;msnt o r  eecree rendered there in  
' cC w 

shall conclude o r  prejudice other  part l e a  not r sguL ply 



served w l t h  pro@@@@ nor voluntar i . ly  appearln;- t o  anstererg and 

an  ha joinder of p n r t i a a  who are not inhabitants or nor found 

*&thin t b a  dlrctrlat;, as aforesaid, shall not cons t i tu te  a 

matter o f  abatemank op o b j s c t i o n  t o  the su%t." 

Wow, tfmG p r e t t y  .mucIk, as I read. I% and have road 1% an3 

, tritxl to wax-k on it, rnak~a it so tbh t  you do not; abate the 

FedcsraL s u i t  any more, but J a ~ g e Z y  o~nCinue w t l t h  those you 

havo begun. $lmt i s  the basis upon wlzioh we h8ve nos dram 
I 

And en aoj.ng so %a wen% bnolr t o  tho oEB phrase, ae used 

in the fi'csdleral Cam@, o f  joinder of ntlcressary p a ~ t i & d '  

"persona havlng 8 joint  ZnteretlC mutit be jolnetd on the e m  

a i & s  as plainkiiDlgg " ~ h a n  persons who ares naoessapy o r  

groper p ~ r e i s e .  " 
say rfght here that; L t h i &  probajly the words 

shcjulit come out, becwee E th ink th ls  power need 

been-joined o r  baen joinea in the actfon an6 n ro  inhabitants 

or Lo be found urlthin the  distr ic t  i n  whfclz action is brow&* 
@he3  COUP^ 

/may order them to appear in %ha case, But when suck S e P -  

sane aye nei ther  inbabltank8 of or found wlthfn the d i s t r i o t  

in whlak %ha uot ion i s  broughk" ~~ d o  That 1s 

way we haw %%L - 

Bow, Prom $hat pain* on ths n ~ x t  section i s  the' statuee. 





technioaJ. rule but hae not interest in the suit .  A neces- 

saqr par ty  i s  one Ppho has an inkerest 9n the suit ,  and who 

ought to be in i t  f o r  "che complste dsta~mination of a13. the 

issues3  but he i a  not BU essent;ial to it but thanat an adju- 

&feation as to it can be had without an aajudication aB t o  

him9 4 And indlepenaable party, one who 3.8 so indispensable 
4 

to the r:ult that  no essential debree oan be handed down which 

od 
Spso f a c t a  &?ply to him. 

Prof .  SunOerland. X think tha t  i s  t h e ,  but the S t a t e  

inate any mirrunderstandlng? 

M P P  Dobie. Yes, T do not think "proper partyii shouXd 
r9 

be in u t  a l l *  

Mr. Bobde. And 1 want %o bring up %hie point;: 1% esema 

to ma tbt; there are tworthin-s harsr One i s  aPed@ra& 

~ O a t u t e  that i a  applicable t o  bath l a w  and equity, and &p- 

2f the, man l i v e 8  next doos ke will defeat tho ju~isdictlon, 

if he l i v e e  fn t h e  same State a8 the p l a in t i f f *  



auggeet2on i s  troubltt~lolne. Now, I real;ly nttcd'to go fully 

i n t o  the thing, b o ~ a u s e  9 run afraid you l%~.ln$.t t;he matker of 

joinder, As a mattez! of fsrot, S do not bslieve thara i a  very 

much l e f t  to indispensable partiesg nor do I doubt that 

there, alzould be anything lafC. I am pather a f "~a t8  that if 
m 

you s t a r t  ' i~g  t ak ln  - nn~oensrarvH o r  @tar t  Aerfining it, you 
fi 

have o u t  dam on khe power of ths o o u r t  t o  go i n t o  the s u i t ,  

do not  aay that I t  l s  impauai'uletr Maybe some pf you oan 

suggest language ehYhioh w i l l  ho t  'be. But I 43 

mthw g o  the o tbs r  wag$' beoause it ssoms to me %bat I t  ils 

a saZutarg tentiency to go in and clelc38e the ostise as t o  the 

parties whomra in, became, Z do not eee that you are going 

to do any real i n j ~ u y  by doing %kmt, hind you w i l l .  do muoh 

more injupy by swylng G h a t  you cannot declfle a caae because 

you cannot aaCch saxneboily who had some interest. 

Nb, %itch@ll. In th is  rule), are you taking care OP the, 

rituatilon where a pereon 1s a neoossnry party and is within 

the  jurfstdiction, i n  the dlstrlct, buL the joinder o f  whom 

would oust ;urirdiaClon? 

Dean Ckarlr, In tha t  case, 1 take it that the present 

Rgulty rule i a  t h a t  yau &o not n%sd t o  join hlratm. 
- 

I&, F4%-li;chall, A lxnowg but t e  p02n% af %'no th ing  Za 

whether this  rule deaZiw with tha case where we hav@ 

pnrt ioa  in the district ,  but becslusct of la& of diversfty 
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of citizenahtlp, they a r e  out of the Jurls6lct;lon of the 

Dean Clark,   at; I avt: clone 2% shown in $he 3.as-t; Ban- 

k?, l l i t ahe l l ,  Yes, you b-ve, eovc:re.' that; that f ~ l  the 

M r .  Donworth. One thought T had :n mind w m  that the, 
wf%h 

c o u r t  (?;at along very @ e l l  w i t h  Equity Rule $9, and .%;IS&% 

rule in Sorcs, the cour ts  have oreated a dis%inc%ion between 

belng naacsrssaq an8 indiaoenaable parties, and whethelr sub- 

%cantially the s m e  thfn& as i n  Equity Rule 99 ~ ~ o u l d  not be 

a l l  right, without t~ytrg3ng to provide spsaially fo'or it, bu% 

merely l-eaver 2t to the aouri;. 

Dean Clark* O f  course, t h a t  i s  gossibler A f t e r  a l l ,  

t h a t  Xr:j i t y  Rule 3B m s  11x3 t h e  Equ i ty  cnses, wnA wo a r e  now 

t r y i n g  to d r a f t  a rule as t o  commoi-z l a w  oasePr. Ancl T. am 1 
very much afraid that wfth that "uni ts8 ia i n t c ~ e s t ( ~  rule 

which i s  uaed i n  ;;he code proaeedingst-that oaoh one would I 
Prof .  S~ndorlanG~ That ~ E I  covers& in a l l  sorts of ways 3 

&%rr Olney. I f  I remfilmbar eorreotly, Reporter, there 

wasl a iieciaion by Judge TafC, in which he elaborcateXy oon- 1 
eiaorea the oaee where t w o  parties were inkcsrested in a 1 

I 
patent, and one of %herd &@sire8 t o  b ~ l n g  s u i t ,  an& my 

md bh 



a party plaintiff--and. unCer the patent Laws be was requZrsd 

to b~ joined--he would oust the 3- r i sd lc t ion  of the coulrt; 

lind ridge T a r t  laid down and d i s ~ u s e e d  the ease quito exk 

tensioe~ly, and poin tsd  out  thae the s u i t  may be ma%nt;allned 

nevc r the l~sa  In ths P@deral cour t  i Ars you familiar wtth 

%ha% aapr~e? 

Dean Clark. T do not remembar the, sxclct; oaaei but i e r  

not tkint  a provfs ion  of' Lhe E ~ u l t y  & u l . ~  tha t  we n r o  tryi~yg 

M r ;  Olney; As 1 remetnbesr it, 9 reunombcr thinking i t  was 

ra ther  an elaboraate procadup%, but something that  had t o  ;!be- 

qu i te  carefully observclclj and aa I rmembsr it, they had to 

allege tkmf ther bhud askea thcother person to corns %ni or 

somoth%q$ of that a o r t ,  and he had ~efueedi 

F Z P ~  Donworthi Waa not, that the onse that snforced bhe 

statutory p ~ o v l s l o n  o f  the patent inw; that tjhe holder o f  

t b a  Zegnl  tltle t o  tba  patantmust be e n t i t l e d  t o  sue? 

% I P ~  OLney. Yes, 1% grew ou t  af tllatr 

Hr.  Donworth. You aeo, f h c j u r 5 s d l c  Pon of tho c o u r t  in I 
2s 

1 
I 

patent  oaaee/along &iff crent l i nes ;  J: do not think the 

cnse Juc?pp Olney has :a ml.nd wouLd throw muaa Xiah% on thlsi 

I t h ink  it 2s xn i n t a rp r e t i  .. %ion  of anotho~ statute. I r' 
I 

i s  the leading ca&e an i 
/ 

t h f  i accopalng t;a th ts  book here--which I wrote my~@lf r I 



morning9 

d suggsat 9 ~ 3 f ) r  Of eourtse, 1 should not 

obgect if ove~nfght the grcates% living auS;ho~i ty  on Federal 

rrootsdure mould write a sta tu te  o r  r u l e  on the  subj@c%. 

1:ke Dobier T have no objeationr flaughtsr.) 

(Th@reupan, a t  30314 p.m,, the Cormnittee adjourned until 

Saturday, November 16, 1935, at 9r3Q o f  clock a.m. 



The Committes met at 9130 ofolock a.m., purausmk %to 

I (adjournment * 

XP, l~%tcbeZ1. CIe~ntZornen, we are st911 on RuZe 44. 

Ds,n Clnsk. I lshould l i k e  to ,  xn&cc a suggestion which 58 

! 
1 general, beaauee, a@ I: indlc~ted last night, t here are, aome 
D 

points  of d l f f l o u l t y  here+ $t rsoemed to me tha t  ought'to 

p s o v i d ~  f o r t h @  aaurt going ahead, so f a r  as we were author- 

That i s ,  our mlo or:gh% not t o  ba a l im i t ed  J wouZd 
t 

r n the r  go the  othsr way) Now, I am not sure at, 

along vrilth the, 1rsls"i; sent-mas of the ru le ,  whfah is a 8trafel 

men% bg Smplleation that @ l l n t i Z f  naoa not join par t ies  ~ho 

a k a t e  it a,  f lrmbltive2y. And t l a t  raises %he qilestfon wh 

Equlty Rule 39, whlah ap2eara on the l e f t  hand &iidaI 
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MP. 8odIS@. X ASld not thilnh: in the e w l t y  rules they 

used that phrase "neoeae~*ry pa rk iosu  a t  a l l .  

Dean Clark. They d i e  not. 

2 .  b e  In  Hu2.a 37 i - t  does no' say f ln~cesw:ry papi.- 

ieswj i t  oays a p n r t y  i;ihoae pressncc9 La naasssapy or ~ = & g g .  

do complete the tarmination of ths aaae." B ~ z t  they clld n 

simply use tha adjcsct lvn afflcctiw partilecsr 

&Iplr?. Donwapth. V~buld i t mot be 61 good LG a t o  str9ke ou 

"propes parties"? 

1 I 

sasary paptleeV and t paesible the  plain- 

t f f f  shaLl ast f o r t h  Ln h9s complaint i;ho namea of persons 

not joined who are necessary par-kies, and state 

vJhy they are not made partiee--ae they ars  not wlthfn the 
I 

jurisdiction o f  -!:be aourt and cannot be, made part  lea .  It 1 

aeemad t o  mc that that; I s  what is  meant .  I arrlved at thglt 

conc lus ion ,  no i marely by Rule 39 alone, but a l ~ o  because 

of tha statuter Hhcdt I !.axis dono here i n  sffsoC is ,  as was 

g ~ g g ~ ~ t f ~ d  last night, rucus. to put t ho  Equi-by rule and the, I I 
statute one a f  t o r  t h o  at;hm, sa t o  apeer:.: I d . 1 ~  that bi.- 

1 

1 

safer, i f  I gut, them both in* I should be glad to go t o  

the f u l l  length, wh%ch i t  does eesm t o  me fe, justif led, 

saying that "necessary pnrtieevnsed not be includad when 

are not inhabltan'cs o f  the State ,  o r  when they are p w a o  



%re Donworth. YiouTd not goup tho~~ghl; b~ met b;g s$r$$;ing 

out the pctrent!~etlcal alausol if you road i t without the 

pnrentbst icnl  clauset is there  any objeotion t o  t3tntinp; In 

tha eaoc~platnl tho reason why you do not 3 0 % ~  the pasrtlculnr 

papby4 The p reeonhru l e  oolzt emplatem that,  anC is there 

any r?e$l objeatton t o  stating it? And if you leave out 

th2s pa:renthesis It sill c o -  er the  c as@& I 
! 

Dean Cla~k. Rut if vprop~rH meaner moper  thore i s  no 

il"r neoesnftg t o  s t a t e  that. .he reason you jlnve not got that 

in i r r  beaause you do not want it. ';;lth, howvear, vneacessary 

partiesB, it 2: dfr .:'eront;t nni %hen you w212+slats it. Sn 

otht : r  worda, haw would 9% do t o  pa; snt5P;led 

"nceesnsar:; pc*rt2asU only, an2 w i t h  t: e change J: have Indi-  

estted? You (40 not need t o  join svon neoogsary partlras when 

thy mps within the j r ~ l e d l c t f o n ,  o r  when they would oust 

the jarlgdiction of the G ~ U F %  * 

f;~p j q i t ~ h ~ x ~ .  W B ~ X ,  there 4s conf us i ~ n  about indiepen- 

@able and naoasaary* 

Dean Clarkr That 2x3 q u f t e  po~sSblf9. 1 thinlr I worxld 

\\ 
I 

\, 
jus t  as soon Bay noth:tn-7 about intltspensable, in the hope 

\ tha t  OarPy 1% @>on;; so t h a t  lnd l .~penaab le  p a r t i a s  w % x l  
f 

eventua1l.y disap~ear, besauget I do not b e l i e v ~  thsre, i s  any 



w i t h  proper papties a t  allg they p~esent no d%ff$cultyr The 
w%%h 

di f * f icu l ty  is t;hat/partletl that  aught t o  bo m ~ d e  p a r t i e s  and. 

cannotj and X t k t i n l r  wi-icat; w e  ough% 'bo n m s  %a neceseary par- 

tiss, rrfthout cc>maltt%ng ou~solves t o  that del icate  question 

whtsthar they are neaeeerary ap .. ndf speneable r 

Dean Clalllrr. Yes,  W~;hat in my v l k w  now. 

&hiis. But you cannot dl.ep&&e w i t h  P;lzo indispensable. 

(Laughter.) BuP; T acroa w i t h  everything you have said, that 

rrfnae3 you c a ~ n a ?  dierpsnaa v s l t h  t:h@ ilndfspansable, you do ntbt 

hava to anko ::revision for i t t  

Dean Clark, Yes, 

Mr. !$organ. I suigoae there  arc  cusaa vihers you &ould 

j u s t  moka a deoree o r  judpent  as  between R and R, without . ;,, 
* 8 

&:; !.; ;:' 
nsoessarllg affect9rg;;the rigk>ts o f  C ,  and tha t  woulti be inP'+.*.'- 

W& '43 
&fsi?ensable, would i t? not naad to say an$thPng 

about 9tg i f  i t  is a matter of substnnt2vs law, they could 

not got  on without it. 

Dean Cla~k, Thelat l a  the% rray I would ra.i-,hor lsave 9%. 

You do not hvf t  t o  say flindlsgsneable partllesH, because the 

court o m  take, Care o f  it. B u t  in anaz+:dr t o  a queatton, I 

QF-F not guika suro -thLat t h q 6  B F ~  eaggg, 

EP, D0b3.e. I Y ~ L ~ J . ~  kina o f  cages fare indltlgensable? 

Dean Cla~k* 7: do not msnn legalZg indlspensnbX@r 



-. 
1 4 ~ .  Dgbf e .  %ell, A oan read you a few cases of ths 

gupp,me CQWP~; such as ViilL ad, whore A# B and 

C w o ~ t 3  a l l  sepai%ately claiming an en t i r e  fwd*  They are in- 

Dean CLarlr. NO-I thought Chat ~i;iaQd be the case. 

Hpbr. Dobie. Suppose you an6 ljIa j OF ToLman and M P ~  Xi% ahell 

t a 

alallmed a l l  of this fund. 'he hedecrea i s  neoeaearily for  Mr. 
I 

F 2 i t c k s l l  and M~ijor ToXman and you, all o f  you, and no ona elcre. 

That fs %he Supr~me Coupe, nnt? not 1 8 ~ ~  Dobfe spealring. 

Dean CLark. \,rhN d o ~ ~ s  that need t o  be indiltpensable? 
id 
O f  course, if i t  2s n Juclgrasnt; ~gh'fnst  all def enciants, 1% should, 

but why can i t  no% bs a Judgraerrt between R and B? 

UP. Lemann. l-je aannatr s e t t l e  that quetltform os t o  w hoth~ 

there  ought to be indlspsneable partiee. The Srxpre~x@ C o u r t  hae 

held that t hops are indftipeneable parklee, and I oannot th2x& 

o f  any case8 wh~~here that should be so. 
9 

Mr. Do'biei A corporation in s u i t  by a rrlockhc2der. 
A 

F&P. Lemann. T.t i s  true that it has bson dscided that 

t h ~ r e ,  is auoh a thing as indberpcjnsable gartfha, and it is 'beyon8 

oyw pravlnoa Go f l i ~ l ~ ~ r s p s  whBther that  %.a well taken 02 not r  I 

agree with you t h t  we au--ht to makt3 it plaln, in the inOe~est 

~f olaritgr, nnd I do not know v:hether T am sympathe%%o wib'b 

Dean Cla~bla vlewpcintj but we ouzht t o  make this 

- rathor ehrslnk from rap;7rovlng a rule 
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whioh, on it8 face, was n r u l e  which praviderl fas giving the 

court powar t o  grant n. Judgment agalnst a papty who m a  not 

a thsrs an your isuXo ~211. tso r - a d '  

XP, LEWZUI. That Ss true, 

Hr, NitchsLZ. But in a partyt@ absenae,it isimpossible 

to ren3er a d e c ~ @ e  agalnst him.  utherwlsa, the court may Pen- 

8er a j :darnen$ a6?;aiast a gar%$ who f s not thora, m d  it aeeme to 

me. I t  98 a mexw matter o!' n t c l k f ~  yow rule nat Lo appear t o  go 

further than you cane It w i l l  not go fwthsr, I admi*, even 

if you do not;, buk At w i l l  losk  as f !  you are t rying to do B a r  

We Irlo~gan. DO you think that is trua, Mr. Chalmnan, 

f o ~  making this  si;atement in %he light of th@ p~receclenea of t& 

U- l t e d  S e a t e ~ ,  Supreme Cowt,  which dectiaiona distinguish be- 

tween neaeaeary and %ndispenaablc i e s P  

Lam-, , .  18 Chore Any abjection t o  saying in* 

dlsgensabls except wasting three worday- 

l4pnr. Donwort;h. In anac t fon  to foreoloae, a mortgage, a13 

of i:e courts iz&l that the or ig ina l  holdez! of A t  i s  an indispen- 

sable party t o  the forc~closure of the martgage. 

Dabier. s u i t  by a stoakholder t o  eMorce, in the 

name of the corporation, is another one that they have inctilstgd 

upon-the corporation i s  indispensable there r You know &hose 

caeea, and I agree that vsef o~nnat; tcitleh %hahat;, 

Mr. L e m r  T m a v ~  that tha ~ b p o r t e r  be instructsd t o  



after the word. Hnsoe~sarg,H the W Q P ~ ~  "hue indl@p@ll- 

$&b1@ 9 'f 
MP, Olney. But when you are dealing wlthunecee~arg, 

study t o  propcrly w~ra it. 

b, ~ o n y ~ o r t h .  \%%y l a  I, not me% by sr t r i ' ing out the 

garsnthaei~l and s t r l  ing out the, words "or pFoperu tibove? 

am aaging thnt bec,use no rule of oourt, so i a~ a s  Z arn &ware, 

has uat sd %ha word ctin8icrpetnsable," The courrtg have ~o ri;ed 

that  out an sub~ltonlcive Zaa, and if you strilre out properg 

tm& s t r i ke  owC t h e  parent;hesis, thme i s  no trouble. 
TI 

lhore is no dlffarencet between a necessary 

party and an indispensable, pa~tyj %here should no% be* 

hb, DBobia. $here, ~houZ& not be, but there $9  u n d e ~  

the, dupsea,mls Court t;ermfnology. 

That may bet but sts cilo not want to wapk 

up phrases and then leave it to the S U ~ F @ ~ @  ~ o u r t ~  

b&ween $hem in t b a  Fngligh I n n g u a g ~ ~  

t ~ p ,  M $ t g b e l l .  Tfhy not use the  t w o  words "progerfl.on 

tha  one had and "indispensabls" on the other and 2@&v@ 

"n60$98~~$# 

they ~3.11 proceed anyhow* 



/- 

gost ion i s  that there i s  a d e f  i n f t e  of' the i n ~ ,  and 

I regret t o  do thst  anywar. You see wa alreatiy have the stat- 

uke, of 28 U.S.CI, 1P1, whatever t ha t  may be. 

Dean Clark* dhd I hate t o  pu2; in anxG-Lng wbihlah rs- 

8 t ; ~ i c t s  tha t  s ta tute .  That statute wllL, perhaps, be, oon- 

sirtrue~d more broadly t M n  f t  h a .  

MY, Dobier Certainly you want Co go as ~ F * P  as the 

Equ i ty  rule and the statute combined? 

Daan Clark. Y e s .  LP yFe J i m l t  t h h  rule to theproper 

particsa me have a ~ . r t a l n l y  zone back to %he Equity ruleai 
088BS 

MF. Olnay. X cannot ilnagine any btxcapting; a case 

in rem in lnrhioh a pa::8y is gens~a2ly indiapensabler 

Dean C l a ~ k *  X cannot either* 

kTr. Olney. But we feel. %hat we want ta be very aa re f~x l  

about thls, because we may go further than w e  have any idea 
b3 

o f  d o e x  and provide oamethine; $hat w i 2 1  gat 2nta troub2e. 
I\ 

Dean Q a ~ k *  R e l l ,  if this  19 thetholdine; vvlth referenee 

to i;he use of the tern %mce~eary part;fesu, we, ape not dolag 

any vilolence % o the language of the Sup~eme Court if life use %hat 

sxpress ion. 
w 

Mir. %!itchell. The Lhlng th.lC occur8 to yxt is that i f  

you use Bnnctleaaryw, ~ n : ?  say t h a t  t h a t  does not mean w h a t  it 

Bays, you hcve got to follow it with "indispensablew in order 



a o ' b ~ e ( ~ n k ~ ? m a s i n ~ ) .  S 5i;ree w 9 t h F 8 ~ .  OZnery that, 

9C i n  a hi6eouciily bad t e r n ,  but we cannot help it* 

Mr. ~ l n c y .  $he ~ u p e m e  ~ o u r t  uses & t eminalogy 31111 
& 

if we want t o  *a!.-@ a sho t at that  , vepg. well .  I" 
F&r Lemannr There 1~ a di f fe rencs  in law between "nsces- 

sapy and Nindiegsnaabl@,H JuMe Ofney thinks not; he 

th inks  t hey  mean the same i;hiq$* 

@F. Dodge. I thlnk tbay mean ths same thfngr 

2 % ~  Uo~~orthe L e t  us ~ ~ ~ u a n b s r  that fn this l a s t  sen- 

., ' : &fpilr, Lsmann* The setabnd aentenae i s  what is ilmportant, 

.+',. I Dean Clark, in the ~ o c o n d  ~ e n t e n c e  1 w~nted Yo take 

ha words "or proper, " 
jf%, IVr'iakeraham. X n  both pXaces? 

!;IF. Uobie. would eli.ina"c *bat* 
. . r . 

Doan And alrjo th;he ro fa renae  t o  "proper partiesB 

Mr, L ~ l f ' t i n r  IPhe Zarre OF nexO to the last. 

)!P. !&.Porgan. Tha l a s t ,  

?JP. 03nqy. a I can see no roarron why, 'f thejndbgnentis 

really to have any &?sffeat belwttem those wha are  aobuaJ, 
I 

I, 

part ies  to the litigation, i t  dhoukd not groaetld, although 

, $-he~e may ,be, othars who retlZly ahaula be partles t ; ~  Gh~EblS$i- 



court, But if k here 1s a ease whereln the court s b p Z y  cannof 

proosecl &ff ect  i- ely even .s between those who a rs before it, 

dacrea o r  judgment. 

BY, Enli~ke~fih~mruf course, you can. at direcrtL7 affee% 

tho rights of a par ty  who ought t o  h v e  been brought in, bul; 

you canc;srt&:lnly p r e  j u ~ l i ~ e  them if the ~ o ~ t  @;a88 ahead and 

m a k ~ ~  a dec~cse, that  really s ffeets h i s  rfghks, 80 tha t  he could 

come b.:fors anoti$er c o u ~ t  and aaytYt ((I OYBB 

k n d a r  whether. wo ape not up agafnst that 

believe In attempting Co do t he imgroges thing by adjudioatjthg 

hie pights in his absence* 

NP. Mft~h~llr I th2nk we a re  a l l  agreed about that. 

&Ire Wicke~shmr ~f'ie31, aertairily the wor8 ~neoetasarJrfl 

has acquired a pretty s e t t l e d  maanin;:. 

Mr. ~ o - l e .  ?t;hlrilr it has. I t  l a  

fairZy well crystallized. 

Mr. DobSe+ The Su;>reme Court haa used it again md 

&kar, Lsmann, Uo a l l  courts use i t4  



HI.. Lamam. A l l  that  I lc.mow do. 

. The courts constantly use names and exprees- 

ion8 that htra pe r f ec t ly  ::ppatrite to the caae c ~ a a  be- 

f o r e  them, but you take 2% in oonneotlon wi2;h anoeher oaae, and 

it may not be. 

Dean Cla~k. Fd;y thought 2s abort* the same arj M a g  or 

'Polman expreasear wan@ . t o  go as Ear af f imnatively art ti hf nk 

weare enelt led %ago. I do not want t o  stand in ths way o f  

the S u p r m .  Court, :?:o2n@; further, as X have a P e e l i n g  that .they 

taug going to i? %he question comes up. To puC i t  the other 
I 

r.ay, if we &o no% 50 as far aa spplyin: th i s  r u l e  tofheoessary 

Dar.t;f.sst w o  are lim.mlking the prosent law3 and t;babt i s  the worst 

thing %hat we aan do, 1P we 80 as f u r  ae~'naoessaxyt we go 

aa  fa^ as the oourt  has no:iigonej an5 may guess i# that the 

ooure is probably going sventually t o  make "indisg 

"neacsssaryH the same thing, a8 they ottght t o  be, and va w e  not 

8ayPng ang%ht;hing about that. 

Xpir. blliekeraham. If we used a wov~ord that they have used 

pighght along from t i m e  im@aorial, court  can give as wide or 

tns narrow a cont;@nt i;o i t  as i t  chooses+ But tha% i s  a well 

sett led t e .mP 1 $-o not know why we should start ta new tepmr 
. . 

Dean Clark. tt would not be ab~lolrutaly impossible .t o . 

accept P$P. I,amannfs hlug~etltion o f  aBdin3 RIn8irrpentlablen ;l but 

personally I do not want t c l ,  put t h a t  in, b o w s @  I do not want 

Go suggest bad ideas to angbodg* 



Mr. Donworth, IYelZ, you nevor wZLZ get the Federal 
2 f  

o;>urS, to hold that/rrry ne5gh'bor hue gfvan me a morl;gags on hfs 

home$ and  I foreclose thah mortgage, I can omit my neighbor, 

the  owner of the fee, merely becauee there are f i v e  or ~ 3 1 ~  sub- 

quent lienors wha l i v e  in Xdah~r 

I9!pnr. Eliitohellr . We a l l  agree t o  that. By- point was that 

we ought not apparent iy to s ay aa. 

Ebr, Lemann. T h a t  i s  the sama n ~ i n t  f w r 8  mafclng. 
$ 3  

Dean Clapk. 'hat oaee is one o f  !-hose i l t t l e   ampbe be 

that  do not mcnn an;ything 2n connection with th is  case; -&&St? 

a-4- Sinda t smt; OF tba 
"indispensable f i a r t l es f iH  how can you I 

defendant i s  nat there? st i s  %: otl8e of the proper issue not 

being p e a a n t e d  without the party. I do not thiak ~rou need 

any particular refsrcsnce to "indlspensabls pnrt%ssv %a crhow 

t h a t  you cannot fend the mount due on a mortgage mfithout; the 

preaenae of the pemon who ow@s the money* 

@re u~dger At looks to me aa if the o o ~ t  tried t o  
' I 

avoid the use of' the word flntsceesaryR as t o  a party. m y  oan 

we not do the same thing, an& speak of  "propes gnr%yfl? 

XP. Dobie. That tar worset "properH 1s worse. 1 

I 
& 

&dgc. Tbe Suprctme Court uees f t  in a nuaiber of 
-&- * 

@&a68 * 
1- '- 
f % ~ ,  D O ~ % @  I they do$ but "propor" is between I 

the "formal3 8nl Hneoeseary.R But I kbink,  as Dean Clark rzlaye, I 
t h a t  *nscseaary" i a  a stronger word than @ g ~ p e r . ~  And I I 



should think we osrtrrinLy ought t o  go as f sr .s the Egu%%y= 

rule and the statute c~mbinear I think if we stri3,e out "orH 

2nd that stuff  in pa~.enlhesia, we arcs a11 rlgh*. 

U Mr. odge. In t l?~  farmer E q u i t y  pules, thsy sought $0 

avoid t h ~  anomalous statement %that a nsoses ~y party need not 

ba, a party, and Lhey succeeded i n n  vo2ding khat all the way 

Dean CZapkk:. l V % l 1 2  af  c ~ u ~ s e s ,  i f  you app2.g G l z s  meaning 

of' the word " p ~ o p e r ~ '  as we use i t genor~21y--thak is, Sf you 

do not try to gfve i t  a Fsderal sfgaificance, %ha rule mema 
- 

abeolutely nathtng, bscau~e in ordinary course you do not need 

proper p ~ r t i e e  aaywlry. 3% is generally a matter of your c b i o e .  

F~df. Supiderland. Yser, i t  is a matter for %he gihdaintfffr 

Dsan Clark. Yea, an.& you a* nlalntarf set t le  the ques- 

Prof Sundorland. The oowlt ,  of coQyse, w i l l  have slam@-, 

thing t o  say about: it. 

Dear* CLarlc+ The court v i131  hav@ isomethfne; to say about, 

but gamrtll2y, unaer ths code, tbe defendant joins alth the 

p la in t i f f  fn %hat ~Zass o f  oana. 

%p, Doble. To g a t  things to 8 head, 3: wve that %hie, 

pule be adopCea, C i n g  the wo~de "or gropervg In the fourth 

the bottom and strliking out: the 
I 

garenkhe@%a " ( i n  the ease, o f  proper partie@)" 3-33 next; to the 



-- 

Mr. Donwosth. +et us get that again. I n  t h e  four th  l i n e  

you str$ ' -e  out prtlgareu 

And in the fourth iflne, from t k m  bottom you 

Mr. ToZman* Dfd you nab mention the matorial in parsn- 

t h 8 b i 8 4  

Dobie. Ye'ea-- "(2n the ooee of proper partlea) .  
thing? 

Donworth. Stsfka  out irhnt p a r e n t h o ~ l a i s ~  The same/ 

he Edorgane The same thing you suggested before* 

Br. L ~ f t l Q r  J: s,ooon& the  motion. 

"An IndlsgensabJe party :is one vrith~u* whom the suit 

oannot proceed, and one in W ~ O S ' B  ab~)@ne@ the, court could not; 

i\fs  slati ion to the, su i t  i s  so direat and 

vltarl that wi thout  hilm nu decree, aould be sntcsred d e t e m l n f ~ g  

t h e  r l g h t a  o f  the partiee Even in his abaenae the 8ecree, 

would aff tsct his  in2;sseet;* 

!Phd~e oan be, no dispensing with indispen- 

sable partl@erft  

Now, hers are ths i l l .us t ra t ions ,  and they are af dis-  



4gBhus if A, B and C, each alajm an .sntire fmd, they 

are a . l l  indispensable, parties to a s u i t  eonccrnfq the  dig-+ 

and the awa~d of any part  of t h ~  fund 

Do one i s  neoesaa~9ly lg adeclsloa as Go this part againat the 

eontract, we w i l l  say, on tho  ground of fraud. a l l  the partiea 

this contract wore hela t o  be; indis3@nsablsr@ 

a 
$fbiow, I: an you rcecLnd B rclntroct where thors wore two . 

partlea on thr: other  slde, an& rescind as against only one o f  

them, if i t  i s  an in&%v%@i' l~e oontrnot i SO, in a par t i t%on  

su l t ,  a l l  the part i o s  in j o i n% interast  WBPB d o ~ 1 a r a d  L o ba in- 

disponsnblo p m * t i ~ t q  the court oould not give a decision fop 

the part i t  Ion o f  property unless all the parties are the~o. A 

corparatlan was held indispenanblo in  R suit by a stookhold~r 

ag inst a t hird party T h e  person in passasaion i s  held t o  

bs Lndlspensable in suits t a  yeaover pdsseasian o f  ~ e s L  UP 

s n a r f x ~ m ~ ~  posa8aaion, unlesa YOU have before you the man 
(L - 

who is in posseaaion. An I ~ S U P B ~ C B  company sued a man t o  

oancel a pol icy  to be paid to 111s w3L" if living, end othep- 

t o  his  r:.;;.lldren. B u t h  tha wife and- the cbildrenwsre 

held indispensable p a ~ t i a s .  It i a  again a question of an 

It means that thore are  eases in which f o r  the o o ~ t  



.&e, zlender a Judgment at alZ, you hays go% to h a w  all o f  the 

pa r t l e a  befo e you. 

How, that  befn so, we 'can 2n this ctaas go Chle far, 

tha t  we can pro-  id0 here - hat tki: court may plroceod, except 
the 

in those cases wbere/judgmant, or Tor the effect of the judg- 
fi 

menk, there have g o t  to be other pa r t i e s  before the, eourt, 

<:~rouB%e i t r  hare: aere is the word HnertlebaaryIe In ordinary 

usiclgB:.he word flnecertsarytf meane -%hat it says$ f t  tls the 

thing ria fl indisgenetable *" Bug the o o w t s  have @;%van a second- 

asvy msanlng t;o "necessa~y" in .this conneotion, and they have 

sable,  whose ppesenae, eoul8 ordim rily be exacted, Now, how 

ar6 w e  going t o  ph~ase it s$-: a a8 t o  c over that? 

%, Olney, I am poin.tlng out t b t  if we aimply use the 

expretesion Bneoeosaryn hepep the & o w %  and lltigssnts are going 

t o  cona 1d.m a l s o  the aase o f  "indispensable parties +" In 

okhm words, We authoriee t 2 ~  @our% go e;o ahead, @van khowh 

t h e  par t lea  O h a C  are sbeent are necrc3saaPy gartles,  Nowr, if w@ . 
- 9  

clo that urithou& defining and malring a diatinotfan ourselves 

between vnecessaryfi and HindiepenaabTs@, we! aare goln61; to 

an opening for l i Z i g a ~ i o n  and troubXec 

I&iirr Dob3.e. Do you want.to add the words Hneceesa~y 
I %  

! but not indiapenrr&b~eU7 



Mr. Olney. $hat m!.ight covar it, 

Mr, Dobie. 1% 18 a hideous terzlnologg. 

D i d  you asoribe thstt t o  me that you 

Olneg. No. 

Dean Cla~kr I was Just; going GO dfsolaPm %ha% 

me oould s impl .g  say a parson who ord inar i ly  should be a I?ar*y 

and i s  not a party, the court oan proceed bow rea&er-$ 

%he parties who 2 re tbasre, so on, 

E IF. Olnsy. Chaiman, art X s o a  it, we a m  a l l  agr~edl 
I '  - 

upon the p ~ i n c l g l e  here. V ~ B  want %o go jv.s% a s  f a2 as the oourt; 

can really go* but %here are aertai-n limltationa whiah we oannot 

ovarcome, ournelve~, m& &the S u p ~ ~ r n a  Cow? Ztsolf  ooule not oaror- 

Mr. Mitohell. And you ,&a not want; t o  appear to be trying 

t o  do sa, 
: .  

Br. Olwy. NO, vJe do not want; to appear to be t r g Z ~ t o  

mlttee and bcr certain tb t  we f o m l a t e  a ru le  that  colve~s,  as 

Chat  1% simply ga hnc;- $0 the &aftsman for a 1?Lttle reocinetidern 

ation UP the taubject, in view of thirs dlscuzteion, an8 see f.f 
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p a r t i c u l a r  go ia t  cannot be c o v ~ ~ s d l ,  so that the  lawyer that 

pieka up the ru le  an& the judge that picks i t up ahd reads ft, 

 ill. s ee on i t s  race j u s t  exaetly what; 2% mean& 

idp, Doworth. Would not the, ~t;hought be, me$ by insertfng 

theee words8 Take in the  mfldiile sen%ctnce, i t saybgarg "BU% Lh@ 

juclgment rendere& th@refn shal l  be wikhout grejudiccs t o  the 

~ I g h C s  o f  t h e  abslent parties$" an8 then it cran go on and @fly, 

vunlatss in82apsn~abl~, Che 3 udgmgment tiha3.l not cow& as t o  themr 

Mr. Oln~y.  Ti!ell, you rwe -oing t o  have an 8-wful time 

with the Xit igrants and the oourts as to the dLdifference between 

Dean C % a ~ I c b  A should profe r  not to have i t  come back 

without some ~~gget?i tSonr Thare, 1s not muah that 1 oan do ex- 

oept to came buck to you and sag, "In Februa~y t h i n k a ~  J &%& 

&lea ~ovemberbF' Nowk there La not any question aboart; the f a c t  

that the  upr re me C o ~ t  b e  mads a distfnotion betiween wnece~srmv 

ant3 ~indrlspensabTe," Some of the Federal oowtrr have su&g@sCm 

ed that the t e r n  *k@ocsssaryH and "lndf~lpenaabl~" k ~ o @  the aams 

maaning. But; nevsrtheless, the dis tenot lonhae  been pu'b some- 
rl 

w h a t  Like, t h i a  t Where neoeantzr-y p a ~ d i e s  are, so int;efeated in 

the  contraveray that they should be m d a  p n r t i e a  in ordar bo 

enable aow:lete jueelce, to be done, get  if %hey are sepamble 

from t h e r e s t ,  they a re  not 3ndirrpeassibl.e paptiear" Now, 

ds not; know 1 ' 1 ~ " h ~  ti16 C ~ J U P ~  can p ~ o e s s d *  





gsem to me just as bad. 

N*.. E(iitchell* \Wl l ,  take tho Equity rule. 

SF, ~ ~ o ~ ~ a n .  You say "nomially shcubd be mde p ~ 2 ; 2 e s " - -  

Mr. 16jttchbXX. Idid not mean to do any more than Co 

press t;he Zaea that St would r*void the wora n ~ t a c ~ ~ e t a ~ y r n  

HP, Ulnag. T h i s  rsxprsesion would cover it, "partlee, 

%hose appearance befoxse %ha ~nurt would be required l o r  a oom- 

p l e t o  8etermnlnation of the aontrover~iy,~ 

LJr(+ l)onWorth. No5 -.:hope the controversy Ss divieble,  

they do ;:o on and. daterminc, what they can$ ntso Pap as 2t  l a  fn- 

d b i a  %b$e =* 

Mr. Olneg ( In terpo~l iw) .  Not that  auld coveP bath pro- 

per and neaerjsary and a l l  the resrt of it--the s~uprhtseion that 
, .  

I h v e  ~ ~ e d r  Where he uaes the expression nnomXlyH,  i t  was 

intended t o  oovsr a13 kinds of parttee &Q mZeght be propar gar- 

e1es a 

NIlt~hel3.I 'd8,11, the gues$ion before us, %he an@ on 

whioh thcs motion has been mt:dct, ls &&I to adopt, %hie rule, tw2th 

tho::@ ~missions~ and the ogpaelt on auggast8 Chat the, maCt;sr 

be referred back to tlnc3 Comm%Ltecr and l e t  - t h e m ~ t r u g g l s  ~ % t h  

i t  a l i t t l e  f u r t h e ~  t o  m e ,  i f  they can phrnets it; as to meet 

%his CLi l f lculCg and the use o f  the W ~ P &  unece~sary?8 



&, Donworth, Should wet not mt-Ice some prog~esra? So 

MP* Dobie, I th ink  it waa, atr l . . ing out "OF graparfl loo sup- 

plemented by adding after tha word "wfthln the d i s t r i c tu ,  jus t  

below M e  middle, of the page, the aterde "us Zndlspsnsab~e,~ w % k h  

the idea G h a t  whan va gat it; revigied, we w i l l  have t o  ~ @ o o n a l d e r ~  

perhaps, <nd non-,j oln88r of fbo a re not iWP, l ta&s  of ' 

nor found w2th2n t h ~  diatrictt, shall not oonstitute a mabter of. 

&, Dobie. 'LBoulB you repsat that again, in the Laat 

M;r, I)anwopth, No, I rlo not %ink i t  %a neocsesary, 

b e c s l u ~ ~  this r e l a t e s  only t o  the alJegation l lnthe oompla2nt;. 

1\9r, D o b i ~ .  I am w i l l i n g  t o  accept that, because I t;h2& 

thp lC  hstx an tadvantage, bacawe i t  doe@ saty that we a r e  in Chi@ 

* + 
Hr. 'his %s not a queetion af  pleab%nlg, i e  is a 

quesrt;ion o f  pa~tles. 

%Fr IDon~o~thr 'Ehe last sentenae i s  gueartion of plead- 

Mr. Dodge. It itl a question of partielti. 

Nlr, Mitchell+ The I n s t  parngrap3- I s  a ~-13.csseian o f  par- 





h,s i t? 

Mr, I&ldPtchelL+ No, we, mads aoma, ehange~ in this lnrhimh 
- L *-- 

*.inre reeogn.ize may not ba ssltlsfaatory, but we me&@ an a ttempt 

t o  r e f e r  the thlrqq back t o  the cilrafdin@: a o m f t t s e  for further 

1 suggsat %onc 

chew it over and try to tblnlr o f  somethia$ betLer and not close 

our :.Lndls against their ~ w g e ~ t l o ~ a ~  V f h ~ h a t  19 your pleasure on 

( A  voCe wae taken and. the motion 
as amended was unanimously adog 

persane arcs nasitbqs inhahitants are  nor f o u n d  within ths a f s t r l  

5 n whf ch this a c t i o n  Zs brought"-cughk I not t a pu% th is  in, Oc 

t i e  1% up with khw l a s t  sentenaeg "or %heir joindar wou3d oust 

Che Jrlrtladilction o!. ths c o u r t  as d a  Ghe pa~ttear before %%*"WOW, 

you see fn  the lavt ssnkenae I have more o r  lecse set that up 

3y implScation bu2; not clirsotly. 

Mr. Doble, That was my goin% at tha start. Z wm in 

favor o f  say%= ovelry'bh2ng direcatly %ha% you can. 

&!&a I)oda@r Ts f t  the heEJenee oE the m @ c r t f q ,  NIrr C ~ E ~ Z P -  
w& 

m a ,  that the phpplear Hn@oes&arg partiesu must, "e bbs 
- n 

used in the S u p r m  Cowt ,  apparen-bly, s t i l l  wlthoue using 111; 9 
In the Equity ~ulesr*yow auggeskion C h s t  t h ~  word "propsrfl 

be use&, as %hey 626, has not been cleftnitsly pass@& on here, 
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Mr. Dobie. I th2nk a noke tbre would be vary helpful. 

1 think that  is one of thoye caaea in which you just put a note 

e h e ~ e  * 

m, lalltchal3.r You cou2.d put %at note fn yourself. 

Dean C l n ~ k .  A l l  r ight. 

UP. Mitchell, NOW, vve 6-0 b ~ c k  to Rule 26. 

Nr. I)odge, 1 should l i k e  t o  have the reporl;er oonslder 

whether the termin logy adopted in Equity RILL$ 59 oannot be 

safely udogked bera, to avoid  the teohnlcal phrase 'neoessary 

part t e a  2 

Dean CLarZr, I am vmr~lad about that* kt  seems to me 

that  the expressIan is "propsr partiesH. As a maeter of fa@%, 

S would prefer really to aoeegt thiti ruXe, although I w i l l  say 

frank27 that I thlnk Zt goerr fw the r  than angthing else. 

MP. Mitohell* Well, you can consider that. 

Dean Clarkr Equlty Ruler 39 has stood for JQ years and 

l:.as not cauaae~: t X P 0 ~ k 1 ~ 6 ~  

Dean Clark. A 2 1  this discuasian by pprl'ties in Bapzexeg, , 

l s u r t  canes caueo Croubl@@ 

NIr, Dodge. \V aas that u der the Equity P U B B P  

Dean C l a ~ l s r  Yes* I have a series of caaek i~ xhy~ baat, 

going th~ough the 19208 and also some . ltttts . .  one@. 

f&Pr Mitohatll. W[~51, \ye are on Rule 26. 

Dodger I want to a 8lr on@ othsr queB%lon, Chair- 

macr N a v ~  ws oovereid r r Z l  o f  the point8 that are cover&& by 



~ r ~ u i i ; $  rules j : i s t  precediw 44-%hat i s ,  40, $1, 42 

43 and 441 

Dean Clark. \%%'have lcsf* out certain o f  the Equfty naleer 

I have a note on a b l  sf' kher~~,  Y~za %%Z1 note that a% t h o  t;na 

o f  my Rule 44, T have aald: 

"Xn view o r  thilec and *&her m3-uJsas on joinder ofg~tr t ieet  

hsrtsin cantd.ned, it i s  believed that E q u i t y  Rules 40, m, 48, 

43 land 44 & r e  U B ~ I B C @ B S ~ Y ~ ~  tin3 that Equi%y Rule 41 shou&& &&@a 

$0 is "nominal p a ~ t % s a . ~  ~ q u i t y  Ilule 41 PB s i a u 5 t ~  to execute 

trusts, o f  asillF-hair api pa~ty . "  Equity 'u3e $2 i e  n j o f n t  and 

several d s m a ~ d s ~ ,  Zqu2%y 4.5 i e t  n B e P ~ c t a . o f  pnrtfer-in-- 

~ e ~ i ~ t t l ~ u b j e ) ~ C Z ~ ~ ) ~ ~ ~ ~  Bq~lity ~ u X e s 4 4 i s H d @ P e c G  of parties- 

tardy objeotion," t k  sreemed t o  us that we had cavered a l Z  Choa 

ly1x% MitcheT1. Nave you covered the queatfanm $0 wh~n 

you shalP r n l o e  the question of defeat o f  p~rtLesS 

Dean C l a ~ k .  Yea, 

I@. @itchelL. That I s  t h a t  elauso t ha t  the~ls sh@ll.be 

Dean G1a.rkr It; may be. I w i l l .  have, to watch t1laLI 

rAr, NlltchelS, !"dell, you have that fn mint& 

'3ean Clark. Oh, yee, The Commiteeo may v:an% t o  go 

cvc: these suxes that I have omitted ancl pafse rang queetilon 

~ L I  l i k e  aftralr lookis2 %them 6vaP. Unaer ~ q ~ f t y  RuLs 4l in 



gap% icular, t hkc heir at 1- nesa 110% be made a parky. That; 

#e@m& ra buriourr th'ngl but wh~n you look at the  k%sZo~~r of it 

it comes f roa  the Enrylish ahanccs~y practiob, whe~s .t;k~sy have 

Nir. lViitclhelZJ n i I ~ *  I Imond  has roisad the gusetion a8 t o  
for ragsag objeatforee, 

whether t h ~  ruPets as they now stand. prov3.de t3md i l m i % r r /  and. 2 

moraly. guggest %ha% Co you. 

2eaa C l a ~ k .  Z thoughk I had oovePed it wlmn the 
=o$ian %%a a 

gee%ion Lha.2; we do not in.aowr = k t  if 2s) p e r h p ~  WB wi13. have to 

da arom@bhLn@; new abau% it, 

14~~. Lemann. P thought wa qers now Lo conslder tk t lase 

santenae in the second parag~aph, as Lo when you a3hould sef up 

var1aua abjsatlonrmr 3: tbh& %ha% oaint ~ E I  not rasnrely pr pofnf 

&a %o partiea, but various 6.t'ler paints,  This Bays, @)amotionfi 

wel5, th is  moi;ion prea&ntrj that p~ in .k ,  $ 811p$&8@ %ha% fn@&~k@ 

one motlon. I: had en a q u i t y  s u i t  wh'cre -the g a ~ t y  prene~ted a 

motian to d lamiae  &%her; a a6t;ion t o  ii%amlsa+ 1 ~oou&d nak f2nB 

that; anybody had evar t;rfed t o  prosent a motion t o  ditrmfss wh 

it; eala you coulG no"co 5%. h o e  bo.di8 it, (LaqghLt~r*) XP 

h l n  mahion t o  Cllsmfse is &&alatd, and fils8 h9s amwer in. five 

dtzga, unii ~ n o t k e ~  rnokion t o  d i s m i ~ a ,  there is no express h n p  

in the  PUZB saying her aoula not rlo it. 

p y ~ a  . d r r  fz~ygrdnr YOU a~i \nmkse a motion ta strtket B motioxi 

t a  I L F & @ ~  

%P. Olncg, in lag Sta te  i t  irs br demrr@z"e 
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% I L c ~ Q ~ J I  ~ e p e r t ~ ~  has t h t  to oh@& on* 

&, Don-thr I thflnb: the rule I draw gsabdrrdayoooers 

%ha%. You must amwar the s w ~ m  withan 80 days+ The mobion 

mag be made, but if frittolovtr ths aourt may impose bemns, 

Dean C l ~ ~ k r  Y@e. 30% $+IF. Ltmarkrifa psiat, wbRTh9ah i r r  a 

3 A t t T e  addltlanal, a8 ?:o %ha amber sf day8 fop gl@pld.ing, f s  one 

~ o t i o ~ ~ r  I want t a  era7 frankly that I vould i f k e  to make, % h & s ~  

dbjecbing motion~r a l l  f f i ~ b u e i ~ e *  That; i e r  one raaaen why I s8art- 

ed out t o  maka the r n o - b l ~ ~  khrp% on thfs P U ~ &  Tour ane\ser is "c@ 

a l l r ino lue  2vp, doounieflO a 2 h . 8 ~ ~  $&a I indiawt ad  he^ wts dZscrueo ed 

n6 T put in t h f s  alternative, o f  which I am 8 s  

Mr. Loftzn (Infse~posine;)~ l a  i t  not a goo& thiw on Cke 

question of jurisdiction you a&n dispaslc of the @as$, on a g~bt* 

Dean C X r a ~ k .  Biirs21, ;thaE, i s  Lrue, but that being ~ o ~ w h y  

auXd not that motion app2y to olrjectione sroagb-- 

ground8 of ad%n ck*- 
%he33 

Dean CLapk ( ~ n t  erpotl ing) . :':a d i d  have it, bud they 

reci~aoa th.8 book they Fo~g8;ot m& %aft;  it outp 



prZop t o  vinalu&e a2In, so ate, to includr~ 8 i l a t ; o ~  m ~ t i ~ % % h  

Same of % h a  a r e  motZons that eould be heard on a f f i & & ~ i t ,  

@nd en soma of them I am t o ld  that ~hts perky 3.23 entitlea t o  a 

%r?ial by jwyr Row, i f  you~&lrs P t  alX~%aelubiltre, the p@ln% 

might be raado th8.t; wher?~ t h w  right to tp?%&L p)y Q ~ p y  BXIBGB). ;BOU 

si?Z have .f;o hoL& a separate Jwy triaX on a p(42Qmlmr~ m02;ionl 

an8 that abdkd b(S atro$&e#, wXkeso you hve oove~.rso& i t  by %fie, 

pk~ase, tbkae t ha oourt; rasy 

Qaats IQn* 

Dean Clarkc Now, X slzgge~Z k h d  Chia ga~tioula~ quael 

%icn rnfgh* bs pasgee uati2 se coa-%day further just  w h t  tha 

&ec&&e 2 t s  ~lanSbus ohraracbsrc Now, 

gerrte& aubs,st%tutee for  We las t  paragmph. T h e ~ e  a r e t w ~  a%.. 

bsmcntivear. The first i s  an a'Sternativa, which J a o n s i d e ~  ae 

braad 88 my o~igSnal  d f  at@rnenk, buk avoidlLng the use aP1 that 

.word, which seemed t~ be a ifghhgng word, nmelg, %%@fameH, 

(knd using 8omttlfw elere, leaving tbt; Now, J take i t  on 

%ha% that the Eaw mar i s  %ha% very ooaas%onaX%y a j w y  %ria% 

rnlghe bs ~ZaimPId on that lntlCter prcaecaaf;ed '$lt &. motion on aertain 

I i m t t e i d  tbixghl) notably on auoh things ws th:% inoolvina; wnu@ 

where the deP~nd~n% 12v@8, T tAln&, haw@vcal~, that that wuld 

be, $0 vary aocsra&~ml that It grsbablg would not @am@ muoh 

&rouble. The times when you would laatuaPly have that sbrt of 

prelimhry j u ~ y  trial vrouZd be very acoasional irrPlrcbdq 



get The bi10dm,3%fvce I haire augge~tea, hoi.,-ever, would .l 

tb3.s mof;!.on V~JFY cle3ldedXy, arad m4g bo m ~ u l d  be a goad 

h Tl+~a% i ia at the end o f  t h @  doausnamt I 8 e..t arouncl. IlkL$tl 

3.8 en prnviae Chfe p re l imlna~y  motaDn w i l l  be msre3.y t o  

aff eat t h a  s ~ ~ n m o a  nnA p~6m2t  aery-.a&. Xn f;;hrat case, you 

avaia  t he  naetasaPCy a f  $rwy - k r Z r a 2 ,  an3 you a~~puxd a v e  i b g t e a  

thin prel im3-nn~y motion to on@ vepy d e f i n i t e  and ifmSted thfw, 

3x3 e-wryt\i.2.ng GW would h..ve bo go %n tke answctp, ~ x o e p t  tkifa 

l a t t l e  khing. So t h t  'khc first fomn T took rnyaas Qdben the 

&afendz.nt, c?e~lres t o  p r s s a ~ . t  mat'borcr %;o 1~revan-b iur%he~ ppgr 

cteed.iix@p againat h h  whphSob da not go t o  "Uhe wieritrr, he ma$ 

prsssnnt; sueh' azlt ters by motlan in advance of h%s answeclr land 

a~lk a bearlq; kh:.hd~e~n,~ see+ Youour aXtornntSver is.%h&t kflcb 
t b  abo~& 

d e f  endcant may, i n  Jlsu of/and in  advance of the answtar, rnm 

~ ~ i t h  radjard t o  the summons muxd pz'apar servlice, and ash: f o r  a 

kurna out tht soT@ af' bhem are triabls by j%wI the GOUP% m y )  
%a Lnita d%&cr&%i~n ,  srry tl?.aL they ~houlif be &@&L*k sabh a t  t b  

%he quest f an wha3dh~r the c~rpo ra l ion .  f ief  tsxaidai~k wwas (lo9xw bus%- 

neea in the Sta@@+ 3% $a FA%!IQ'~BP~ ~ n k 1 9 ~ 6 ~ 3 .  %O have Q L P I P I  Ugptn 



$0  be j~ett; lae gsod or betLea, 3nt;raduced i n  l l a u  o f  it. Novalt$ 

mag rtw to he  sm. Improvmic:h%, ttut Tau lnaet t h o  banefft; af  all1 

of the c?istr,tet,  a lso  might iinvolas son@ da;ys t rga l .  S t  58 

;lot hearlni;; an a aoi;ion* 1% is a txa9al of a quostion of 

fact, 

-> i)ean Clarkr Y;alf, ,L cJ.o not see tkmi; presents any 

&ifficult;gl The facts me prescn(;ed, sr the  fosue 3s raised 

"Th2,r i s  an .;oyptar~6 m i 3 t t 3 r  anci w e  ape not gofag to proceed 

ba u. hwxring on this .  

!VWc Dedga* Ist ~t:ould never go on the mat%on X f s i ; r  It 

pvouZd il;o an ;:'he t r i l n l  l i s t  of be c;jurtr 

P - - t k  Y!.'!sll, k h a ~ e  si~t u clausar here in the orkg- 

Tnul =t,-taor,c! ruXo: "t~hsrsupon ;he caurt, ii l&ke manner, ae 

sa& f'os-bb, magi pr3oceett Lo a hsz*rlnc; and decialon o f  such svi -  

dene& " Now, when kho mat;Ger comoe befo2.u bb, if ho f Ander 

$hiil; thepa 8 ~ ~ i n g  %to be u t ~ i a l  w5kh u l o %  o f  wi&nesses, h@ 

w i l l  oay, 3~i851, we w l L l  put *that off unt;il the triaY on the 

~ ~ e x ~ l - t  B C It 2ad. 12 hs findas the isrrue simp&@, ha say, in his 

disc~@*blan,  proceed ae u k ~ i a l  or  a i~earing on it l.xw~rodilnto2y. 

lJpr Bon~opth~ M r .  Chairman, i t  eems t o m @  that tbera 

of sxporion@@# anL7 I klesit;aC;e i;o rjoe somekhing: wlxLch i s  said 



, >  " - 7 

; -2 -3 -3  -%.2z-, 'i. .@on: 2 5 T31.c . inkll.-.: l i  L T ~ S  Car o l a  z~trile& !;hey 

I X B ~ L . ~ ~  9o: n se;:..vetl ~ 5 t h  :>rtscexs, although l t c l  opponent h%dr 
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ekee, is r e a l l y  a ventze qubstian, and unless seasonably ob- 

Qeoted to byspet9al appearapcca ap motf on, Zz% is wroived, and 

the me~its, aad by ths pemleslon of Ghe epert, he vp9t;hdrew 
1. 

hie canrswer, an6 them puZ; in a speoll&X a:>peclranoo, on the ground 

of the, wrong dirslrSa%, an& the a o w t  h~aerlb that fl& was t o o  late$  

@%&t by w lthdrraw%ag; h;28 aaawer hts couZd not 40 aw&y wbth the 

s f  f eaL oP it;, and. s a that ize, wag litable t o  suie  in that die- 

tricb. XiSow, it i a  rare, a%t;hough, eas ? + T F ~  D q I l g t ~  saya, it 

ooa~aionall~ happens, %hat thore i e r  trial. a t  all xpoa t h ~ ~ e  

fBp in;8tanoot, the 7ir.~ong d i s t ~ i o t  may apgerPr upon tb fiao~t of 

%he oortlpX8Znt If often daos r Anla all thts dePsx~dma% k s  6 o 

do i s  t o  aey t f X  objeotfl an hia  sgooeaf appeararmcs. In the 

same way, supgoas the i*st;urn o f  eexlwlset o f  summaner shatws der- 

l i v e r y  oi" %k m  copy t o  the m next doos, %by, then, he rulse 

Ohat ii; 3.8 qukuasbe5, ICG ~sems $0 me, gea%lem@n, that t h e  bal~ 

aL1 ovcp~ the afzunlry knows %ha% a ~gecilal spp.ra~aaceron ca 

mofil~n Ps the way Z;oraleb those twe paln2;ar T h y  h v e  bean 

' G ~ w o u ~ X ~ ~  ~00~~fkblmtJC1 :It, and t o  compel th@m kf, go *boa$$& 
&%a 

some atlztpr process tbaC 2.s @a%ir@ly aavsl/X Qe chink a# 

133ntn@~dI clo not; thg* 2% i a  ~igb:ht,e;? bepart f sea %h%s w e l l  
P 



alfrerenee af ter  all be.&aeen w h t  ?(IS. Danwarth ha8 auggeeeaa 

an8 what is suggcserto8 hers* The odky diffsrence X thought 

ptaal.ly was-ovcsll, there are two difiersnoes. One wae ca dfs- 

tinct; sgaaifioatian of ths things thahlt; vertb t o  ba raiged by 

motion, which was wt~.pl.t ray secona aXtesnntlve 89~1, a l t f ~ u g h  

@auld not be raiser? bg; unsiMcspc I tblrih: .Zbosrs we@@ t l ~ e  only 

tva . 
lip, &Iopgr*n. WeTI, %t aert;tl!.nlp i t ;  t ~ u a  :L&% i n m o c k  af  

*he gtakse 3 - t  can. b@ 'rain@& 'b;~ &XksFlaz)r 

Dean C l a ~ k p  It can be ~n4.sed. hg sWwepl t b L  i n t h e  

p s o p s ? ~  p h o e  $0 ~ a l s s  2t ,  eW I m1:mt; Yto say I skould bea atw- 

*ZG@ @ 

% id,. b +J, ~ ~ o P ~ ~ P u F ~ ; ~ *  TS12zt; 1.1 no% dune there* The qu@stlon 
*,* 

08 traveraP&g matte? al-legod, even klaough i t  bc fa aba%@ment# 

far inatwnce, l i k e  tho ~ppoLatmsztt QP &n exncutori or gutunr8ian-* 

thnk a~t%~;~t r  iln nbs~lennc+n+ m t ~ s %  ba r~lised by answp.wk3 but t?!@ 

c;ua.st%an aP the tsuffic%&aay af %he atsa~viccs 01% Bbo dslfrndant 

I haye never  now^ An any court t;o be r n i s e i l  by @,nswer. 

D@PI,gsr ft 4.8 ~ t ~ i ~ t % y  in .erccardanoe w&%h %be ~"uLe 

Chd t  thet defense 18 that the 8alZegat;on of the eomplfiin;l; 

%hat th.6 defendant 3.8 Rn inhabit;&& of' ths dIa%t;rS.ct %a no% 





I&. boS8%3g. That ig the nwy li; is with a mo%ion. 

.?ZF,* VrZok,-r~hAm, Qk, no8 it goes in the motion P i r s t r  

&ip . . ~ ~ o ~ ~ ~ r  1 kno~:.:, 5x:t .tdf ft goee @gains% hhfra, he oas 

apponl Inma" ti;f;stos. You have 3 . ~ ~ a c t i a @  t~dbbd~3bg 70% 

mappeel &+om 431.2 @drt& of o ~ d e r e .  

X ~ f i *  Pick@z~ahum, t7hg-t i s  in t h o  State y j ~ a ~ l % i ~ ~ ~  

- $ T i > -  fp p* .- ,, , ~ e l l ~  .~r::it& a-; not qutte the same. You kave in 

mind an apnoalr  

?" Kzl, ~JoF&EIYZ~ IT$, 1 7:pvo 5.n rnj.r~d %f ~ u t t  aF9 ruled against 

on yaup ,"--cil.sfl;:r,t;$.!~p&, noln+!, tllorr. csn go on oa %he ~ @ F % @ G ,  

ac.2 in tho  xkppt?x~ats COUP% you an32 +try them botkh 

i:&& , ., ~"~$xhtj3J,, Bu% atxp-gaso PUP j ~; r iad ic t ionaX paint i s  

gipu %ham a tr?-~rl on -hhc merit c see wPlich way the cat 

r 

? :  J f - m  AX2 rig??-tt b~xk '1: da nat aecl %hat ft market3 

any d t f f o r ~ a o e  w?~ether it; 3,s In yorw anmar or mo%fon* Nos, 

?3p6 !t2-kal:@Xll ~f he put9 i t  fn the motion. 

>IT i::Tr :[~pgaa. %ya aan -32% 5% %a the ~ & ~ & ~ n  fir@** 



s, - ..." 
~ J P ,  ~ ~ ~ A f C ~ E ~ . d l r  %as j a t  ra is ing *~lis poin t  of gtv9ng 

Ii.iX3* ~~.EI%c~.@ZX* j$q< + r ~ g ,  the defendaxit oould say, "k~eT1, X 

t;;fn:. i:ly jpacass ~ 0 f i 1 2 ;  3.9 2;'70ci, :..~:t I i3.i 7;,3.:k2..Lng; &t GO &hn@;  

sad 888 l l ~ y j  ~ E I O  Cage ~ O B B  OD t;he mer."Lts. And if' the court ia 

you move i n  ~ d v n n c e  OF 'the answer t o  s e t  asicle the servica, 

> e and y:aiya t .E pa;.;tt 5:~- t :li-i:a -; j :Fl~.: mi,:d t)lgn and there 

C whe.E;IJep 928 3-s ,adnz LO ins  ::k on i,h& m T ; : Q  ~~nc!  ha ' f l~alxe~ 

thu? moiior:, r.n it is  a ggod one, unCi the cusa 5-3 dlsmiseed, 

I - j ~ : t  j is ot gL~~31-1 12 P i) jt l cd i l  $ 3  ; aggxa X J  . ' i j l  i; 1' esul2; SO 

- 
t h a t  I i-h3.W i , l-~are axso soma o f  these s u i t s ,  s o  f u r  as the  

?notion t o  s a t  a s i d e  Zs concerned---re he ought t o  be forceib, 

?:i:r. Cher~y. Could you riot enforca tha t  anyway, w l ~ @ t l . l s ~  

be has  put i n  a motion o r  an answer, because of that pgovLeion 

k v c  ~ j l ~ a c y  d29CU~76q u r  L L  3 OY ~ ~ 1 1 i ~ 1 1  i;h@ C D E L ~ ~  may orde 5% B 

the sspnrats heaping 

of one ot tho:*@ mnttops, a;%-: t ' 7 n k  -1s ",ha -,in& nf' matter %ha% 



no opuurtiznity t o  -pr3i8ent i n  advance of the answer any at;bez? 

-- 
Deaa Clark* Ceri;aA:ily, .I, do not %l*Snk wa ougl~t to 

have nose S;lran one of trhass p r e l h l n a r y  prooeedlngrr. 

but 1 d h l n k  f L  wnulcl inlta c r e  of ihk supi~os2i;lon of %ha de- 

P{&JP~+ ffe e:,~a~i only n~ i;~lui; i r  ails pln in t i r r ,  fsnda-! t 

- 3 Q ~7 no@ p p o t s s t  and af ,sr:sd i%, 

an(? ti:- court  hrls not surne jurS8dfet;fion over him, oug;ht not 

th:-:t :uestlan t o  ba s e t t l e d  a t  oa~nce? 1 ' 2 ? f i ~  sh.ou9ii thee o u r t  

be burdaneC ~ i l b f z  ;lit? conslGe~ation of il ~ 2 3 e ,  pe:%hb.p~ g o f a g  

E\R as %he t r i a l ,  when he Plao not proper jurlsdic;l;fon over 

the dsf endant? tt seems to m e  -&hat p o i n h u g b t  t o  bo open, 

at; Zeaot,  t o  the defendant ta zn&ze a t  t h o  very o& set, Why 

ehoulr3 he 'be mt t o  -khs @xu@nse o f  ?reparing f a r  t d a l ,  when 
Z 

he %8' not s b 5 @ ~ 8  5~ ceour-t;, 

J - 1  T uil<rxrsi;sni' i.5 -:' ir 1- f.3 l e a k  qar~g~aph, 

th9n:; ~Ze fe  th:& you wantad Go present; against t ho  p la in t i f f .  

:)@an 1 3 ~  p3: a 

that  %hat was t e ~ i ~ a b l e ,  but "chat i s  another pcslnt. 

182. Lcnann, ' VleJT, you eZther 210 that o r  elne give  him 



-.gati olnt;aide kile c ? i ~ t r % a t .  Sunits year8 a g o t h o * &  was a 

tif'; ~ ~ ~ : f . & ~ f i  2;0 8q8 t l l ~ ~  i n  1:nt.r 'i7ox3k for  (:1,Q00,i)00, and be 

, 

bl;~tlnesr Sn Fnw. Yar*!:, Ft:k t+.: y li.-i c.or>wsport~%ente iln N ~ w  JtbOpk 
J 

axha i;hc;y IrcC : :ol l~&;~rtpl  tn Jew YOPI: am? 17e want; I n  and pl.ed@e8: 

; j ~ r ; ~ a ~ o $ ; i o r ~ a ] ~  pr,Lnt, r:j,if1 -5.:: 3 c !-lo:.: rrl: :;are not doiw 

bL:xsinees 2~ i.iavr 'Yo;lllr, \"I@ bud t o  t11-y t t l n  q~.wut. inn of faaC, ' 

J t reyp &.-r% r:; . dn:' a,g ~eco32ect3.or? ?van kb-r2k c.., k i r l c p  A .i31:3r, IB;JOBB~ Up- 

i Bow, under %k?r ruLecir f;I7&ir c u m ,  .. suypgsa, Se typical 

rexpe0'i: ta k:~r?, oo;npIrlr:t. - 3 ; :  5 " : $ - '  not know any* 

i;laing g3.'b~u. L '-PI$ Vepg Y'oyi- ~ l p & ~ t  ~ * C C I  Y:;C d ti! lint iznovr' ~ t ~ f i h l q  

b5~jla~i:d-p vge il&c'k t :, rcsao.qd t o  :.be i tcv ':i:%*k , i u c g , Q , ~  not;, ~d 

7 x ?lo&; ~ s y  ;fnu cou26 no% i;o tl.la4t under the 



p~ooossd rules? 

?blr,. Lsmwnn. Aa 1 uxderstanr! tI2.e %laat paragraph the  arny 

I t  now arst;&ads, ws could have aade a motion, and then consider- 

sd any other d l la torg  objerrtion that wa wcnted to m a k e  ko &ha% 

ME?* Msrgan* But  you r*r@ disaowxl.agin~~ them, 

%hat; altulat;ion under the Hew York law, the suffeoiency of %ha% 

plea, when from our standpd nt 1% was uub~rageouer *Plat there 

should be any aeCsmpb %b haul ug i n to  the New Y o ~ k  o o w t .  I 

gsntlarmen thin% are prebiapoeed to inoreas~d 

ta lklag n ~ v  about teohnlcel defects in the summons, w h @ t h ~ ~  

f % i s  propar2y made ou%, or t ls i~~thar the ra%urrk %a p r o p e ~ l j f  

the defendall$ to challclqe " c ~  jurlsdlation a f  'ch% aaowt on 

%ha% eXone, w i t  out uairlg a s Zn$;l@ o t h e ~  defence, so g ~ e a t  

bannot da t b k ]  gou mu&% do some o t b ~ r  +things ai; %he e m 4  b h  



gptBr. Lsmam. I said geater8ay t h ~ ~ t  I thhk it i s  often 

t o  $he advantage of ths plaintiff t o  tadtver ths dofendax%% stater 

Mzis posit ion right, *~nklther hts i s  in court a r  out of 

A n d  vev'g often, by hviu:.: such a ~*%IZLP, you geve the p l w i n t i f d . )  

&tivantage of hsxvlng the tlerfendaat walv% the pogn8, But 

I would Hay it must bo heard in t b a 6  days Q1P 2rb.hou~sr You 

altn m&a the Belay as short as you w&nk, but I do think i t  i s  

SuaduwtalXy important; t o  give tkfs 8efenaan.e; the rfght t o  

ra2arer tf iwt question o f  whether hat 3.e subjoat f~ the ju~lsdicrk* 

%on of %ha% e a w t .  

Daren Clarke 1 thl& one o f  the defctoDe ~f o i v i l  jurpie- 

d i a t l o n  ha9 been pighe herec an the gossibilify of' aiZatolrg 

fleadlln&~. Jt  gatas back $6 the day@ o f  the oammon law, when 

they were afraid to sxbuaine th@ h@cYercsndant in rebuii.t;al, and he 

Thla B&@IB@ t o  me t o  be, just bk ~ ~ Z * O P P ~ E L C %  ~ Y I  the, experieg(ba, 

do %he, a l d  days uf the @ammca Eaw sgstsa. 

In england i i .  i s  customry t o  try theae mat)cgt.@ tagb%her 

at one timeI so thaC the defendauts aamot succesa3.vel~ P@IBB 
I 

bhctre dtfkato~y ppoinb~~-and i.t; sews %o ms t o  ba 81 great aimst&@ 

t a  go brio;< t o  th&G a2d aj.st;smc Uere i s  a oaae ~vhercr a party 

8igh-b 10n.g delay a trial oa the; merite, and %a C~omdatitrut 

you nligtrrt do i t  br S U O O B ~ B ~ S T ~ )  actions, motions to expunge, 

8omurrers, a*t ;~ . ,  such one rc&lq~?iriw a formal hearing. NOW, 

the raquiremowt of f:ebttrtcnlng the 'i;2%8 Caoeo not help v e ~ ~ r  



much bsceuss we all know the sxtcsnsio~~ that a:.>@ allowed for 

9111n~ thssa things, and t h a t  they D PB ver;g eesy t o  ob%ain, 

anh thea?e is not only the  ElaLny af gat$-r~g dhe pZsnd%ngs in, 

b~xt khere 3.8 the <inlay of gett?.ng %hem hegPird and deoZded, 

when you have got a sep~rake he . . r i r~g  Bay and deoisionrr a u ~ ~  

~saslvely by the judge, you hayo a ohance of rPo1ay5ag the aaea 

- f o r  ysa~~-anc? I. mean g.ears real.3.y. NOW, the S u ~ ~ e ~ u e  Caurt 

baa bold not very lanp- a5:o t h p t  n p:1.01 t o  the g ~ p $ ~ ~ ~ g j t ~ ~ ~  

lack of rservleas ~ o u l d  be joined k g  a ?Lea in ~Bnttment, v r h @ ~ @  

authorized by S%%Os graaticcil, That is the @as@ of the  8ctsmdi 

SIP, D o b l ~ ,  Any rule you ma!re--of course %ha% w i L l  be 

aafegua~deaf j  i t  i r j l  very obvious that, of aourse, if i;ha poinZI 

go68 t o  t h o  j u f i e t i l c f  ion o f  the o o w %  as a Federal (SOUFC~ 

thars  is nothing we can do ahout J.L. T k t  28 alvmys before, 

couz?t as iln LhaG MSCahe3.3 case, Che tieke t easer 843 

&ha% all of th is  i s  l i-+:?lte& to potnee %ha* do no% g o  Oo the 

Daaa C l a ~ k ~  I pat t h a t  paint i n  t h a s  ZasB &aft;-tk% 

3u~2sd2cGlon i e  not raised. 

Mr, Oxnoye I f hi& i f  we gdopt & rule, hepe, tphiah does 

not ~etquirls the defendant %o presient promptly any objectioa 

t;o tha e@rvi@s of amlolle upon k r h ,  you are 8 %=ply gufng kb 

. open the door t a  a21 sorts o f  Ba~Zny and motions Lhat w121  pa* 
<. ' '. 

off the k~aar$sg on Ghe gle~ftsl ,  1% wAS1 W O J ? ~  3;et the ogpe- 



s i t e  to vsbt ws dndsavar Lo provi8e for, The def hsndank 

r~hould not only havo the ri8h;ht t o  ctome in afid make mo$l.on 

thn i :  ":'ne, arer~Zca 5e queshs8, but ha ~lh3u3d be F @ ~ U $ F G ~  t o  86 

I t  m d  plraseat it 3 . 1 1 ~  fn %hat w @ ~ ; Y .  8 0  that C t ~ t  m a t t c s i  

whekher o r  not t b  o o u ~ t  i a  .nttt2s& t o  go ahead i a  8e~8rniaed 

right at the mGsel;,wnd if you f olLow any othar prao%Sca you 

are just going Go open C h e  door. . 

Mrr fiZii;clhell. tPo~Xd yaube rsat; isf ie&wPLhLhs 68 

i t  e$ands, w l G h  61 substituke For the laart paragraph and the 

additXon of' a pruvi~l ion that  matiom aaer t o  gofnts abou% the 

rufffoflescg o f  Chts cle~vlce must be ralaed. in advaaaerl 

b ut the j :rlsd%at$on o f  the oau~t T&ec For iaetance, Dl?@ 

~c7ezlg sharp dlf s t i n c t  ion  befasen obJ ec-L ion8 palilted to the f &c% 

that i;he court bas no% yet ~ l o q u l ~ s d  gurisdfction of t h e  in* 
d%vidu&X d@fendan%w 

I&, Olnayl And all o.i;*nore obJe~tl~nsr if theme if$ an 

abjeglslon to t'ne, J a r i s i l i a t i o n  of' the oouri: on gsneral & ~ o ~ s ' ,  

or Z f  t h e ~ o  is P plea 2n abat;@acmellt; or' aay%fifxxg of that BOP%# 

t h ~ y  arcj 2s an a t lk i~e lg  diff'earant cs*teg@r$e 

bbilrr  I~iitchell* Then y ~ l t  l.ncluha, noh say. s u r f  lci@noy 

of aor-criue of %hs swionsr, m? B U ~ L  in t h ~ p r o p s r  d i s t ~ f a f ,  
"% 



aa ane, aP those t h l ~ 8  that; ougI+% t o  be rr,lsed in advance. 

I t ~ r  f!lney, T vm~uuld not psrm3.b the  dofendbmi; t o  

d h t a  anawer th-.pof~& Ghat tho aununons bad. not been pxtoper31y 

nerved. T b t  i~ no place ~ Q P  5%. T&@n he anhlwepis hsr answers 

on W e  aerl&s 

X P ~  Mi$ck@XXr riil'o~ld you incLud@ *he g o % ~ t  that tb?esu%t 

I s  no% in Che right d i s t r l a t ?  

nhPr Ulneyr The paint; %bat: the auZt i s  not in " c h e  right 

MI~~EBOP~W. NO* 

Nr, ?11Ii%t;aln@LXs am wondsriw whsa0her the r;(uoeeion 

wh@%h@r %ha pdinb tbnt the t2eRcnaant i s r  sued an a d i l a C ~ i o t  

of whiah he I B  not kul f n l m b i t a ~ &  Ss another abJ@ct;ion %ha% 

~houacl be raised in. advcmae aloaig with *c he obJe~tion that 

Q i l w e  JLLm no* bee11 suffiaiaa6y a;' tjervAce. 

x+ +. ~ J j l c r ~ i - ,  L o t  me t e l l  you Ghs general ucheme, .that 

skcluld prevail fn  Qasea o f  th ls  chtallr&ctsrr Whan %he obj~~Lisn 

5.8 morely tha t  the daf endan% haa not been s srosd, %hat obJectt* 
-Pew& 

lura hts should be, rec,uiredk o aC the3 out-estf an6 i t  shouJa 

no% 11s Pn hia aat;weY, 1% is m ~o3araP.e -%ionr i~ neb 

yet  roarpans?llnlee f;o t h e  court  rs~c! mt yst required t o  ansWeFr 

JectZoner that the @our% ha8 not J u r f o d l c t i l o ~ *  %th& it $8 in 

the wrong d i s t r i o t ,  they (ran LiLX ba put ,ln %ha anaw@P if a(4- 

BzaZ; tht)~ps clhaulrl go slow ~ 3 f " c k l .  the rule a groviarion 



whsreby those %h%ngs ocan be call&@ up %n acPvanrre tulcl heard 

a3d dstax%ninedr Ywo-i;&iirc k h l s  matker ,  for  exmple, o f  a 

plea i n  bar. 'here oval& t t o  be a grovfslan h ~ r e  whereby 

t21.a court  kms the :,ewer to hear t h a t  iri advancs o f  &n*h%ng 

a l a s  i? it *%shes to d,o soe 

?ZP. I1od;p. That $8 tkere. 

Mpr Dab:@* That 3.8 all in %hare. 

ZP. OInelg, I anot obJsatlng t o  tifie rule* 

mlnd vrhat the ~ v , l a  should dot b a . ~ h g  2.n m i n C  those, t h l n g ~ ~  

I s h o ~ l d  sag that  l:k.i@ rule 1s aecep-hbibls t o  you, with t h e  

substft~l-t ian in the 3 . s ~ : .  parag~ayh, but with. the additl.on 

of a pravllsllon t h a t  obje*%:lon to tb.s s?x!?f"lciono-~r of %ha gar- 

r.j.%~e must be mrmde 2.n E ~ V B ~ C B *  

not l i m i t  h t a  motion t o  obdea%l$@ t a  the service, b ~ $  

he t ~ P e d  t o  incluao meLGo~a o f  resic%enc@ fn  the dia tr ia fq  and 

nathina;g in  t he  Pede 83. courk givl.n.g j-:ried2c%fon--af cows@, 

t;mt om bs x?aise& a(; any the, That drsgenrlg upan Sacta that 

b ~ a r  in mlnd khat $he eaurtar have hela that arkem, unasr $he 



that s u i t  in the wrong d i s k r i ~ t :  i e  mel?e&y r mattrer of' personal 

o b j r b t r t i a n w  For instanare, tkere La a s u i t ,  we all1 

sag, arirring under tho FeBc~raiJ. Paw8 againat Judge UOlney. gup+ 

poee he $8 oluea in NevaBa as he phlssea tbrouagh there on the, 

%rain# but bear inmlnd b h C  if he answers to that s u i t  in 

Nwada the cam i p l  khem and ha abmno.t gs% 1% auk, ff he 

aante Oo abj8at; 20 ,the dirsltsiat, an t h ~  ground t&% he f a  not 
& 

kn inbabltbznt, hs mot do jast g~elimPnarflg*, a~ inca@e,  of b 

Mr, OXneyr 5 had that oarPcs inmind. It; ough.8 Lo came, 

in the, same ~a t t sgo ry~  
If 

IJTP~ Dodge. I thlnk/thag involveer an allegatton of 

Mr. Vi#kershsm. Buppase, the gZecading alleged thst tlze, 

atsf enclang was a r eeident and o % t i ~ @ ~ a  of' the, Eastrexra Dis t r i o *  

o f  Marilsaehuee.itta, fur asunpla, and %hat wae &en%&& by tbQ 

'Bcsfendank, who claimed ~esiBenoce i a  New i l m p r k i ~ e ~  

MF. Dodge. ThslC i s  a novddg Ooraies  %he qur~arLion o f  

fa& Sn an allegat2om of the, eonp2a2nt; by a mere, so%ion. 

%piirr t".:icki3prhtm, ?Jould you bry tha t  ou2: on matian? 

You say that lwXlaro there l a  a question raissd 'by a gl@ad%ng, 

you go to trlar'l. an &hat? 



Nlr. I"bickopehrnc Now, auppoec: the defenaan2; h k l ~  8x3 am 

of f i ce  in Baseon, but l l v e 4  in Coneord, Near Kampahlre, a&& 

has alwayk Xhed there 6 Now, if Lhat issue can ba t r i ed  

out s l t & e r  on the pl@adingsx OF perhxiips, under thZa rule, by 

motl,on, i f  he, i s  htervsa in Boortan-? 

MP. Dodger I f  you can by'motion ~ c l i a e  a queatllon whahSoh 

163 a denial o f  "che allegrf iona o f  the aoapXaint, yes+ 
by 

MP. L A ~ W C  If you mean the gslper/tnhioh ;gou can do iC, 

Mrc Eemnnr why not timpp24rndmt the rules by a ~lgcealsdl 

call i t  whet you u o i 2 l ~ 4 o  ber fSLed within a speciSis4 perlad, 

T b t  i e  the way 1 would put; 

&efendankl in o ~ a e r  to get  d i v w ~ i t ~  OP citi lz~nshlp hereI 
;tuce 

gow allegatiion hta kta be -hsr&iths altegatioa th& he was a 

~ssidenk of &iwsaahuseGte rlathar than a rarridenk a$? New Hampc 

shere. Supssee 2% was 8 oit2sszk of N@wKmpsliir~ su2ng the 

&@Sandant PB (1 @%%$sen o f  R;'aseachus@%ta, and he allegrrd t M L  



8Os;s 

he was a eltleen of &fa&lsrssa@hurafttDror T t a k e  i t  that %bare 

you aoul4 no* pfevrs~t; the cl@fen&anC patsing that point by h2s 

anawe2 OT hia pZw, be(rausa, the a o w t  voula have no p ~ w e ~  t o  

pro~trgd t h @ ~ @ r  %;he\$ i s  a jurledicticsnatl question, 

1Mr. Bii,rgsrla. 'Ebt i e  gmrisdiotlon ov(7.s~ the person. S$ 

%a no% 3urisdiebicsn that cansot be obtained by oonsenk, but 

bkat l e  a groper allr~ga%ioxr tabout d i v e ~ s i t y  of olt2yenehip1 
that3 

Far sxsungls,/&. PBlokeraham f s a citiz;@n o f  Mslseiaahuse%trr a ad 

he l i ves  :a New EkmpehSre, if i " c i r r  not denled, t h a k  i a  ntuff i* 

ciellC for enSrari?ag the Fcsdar&l a our% * 

the Sug~dme C o w t  af the ~ n d t e a  Statrsa raiaara it for fho flrlsf 

blmttrrthog r n Z X l  g e t  i n t o  the ~ ~ c o r a  bf i t ie a@x&i@a# an& then 

of aoursa, unlears %he h~reaord dispsaea o f  khe  guarrsttlan, t h ~  

SUP @as Court frs ~;oing t o  dlamlss the case as in the BBZGohell. 

~.ersca hind ti143 Gfllwan sass.. 



Mlr. bfosganr ~ u p p e a e  we prbvida %ha% the o a g  way to 

%, ~Znsyr That %a no% Wr. Lem%nn~s eruggastlon, aa I 

%,~~~desrsLasb. %k, 
noti L 

1.k. Lemarm. Llo. I sm/sura that l(would object, on 
\ 

fwther  %houghk, to saylngg %hat he must db i t 1  But I &c? not; 

thought of it a u f f i c i e ~ t l y  ug Lo now. I kas not thfnlriag o f  
, '!\ 

t 

#P. y V P ~ k ~ > : ~ h s l m r  PBa~3,d bb~at be  id on kine p ~ f n t :  we are 

ngo&lnp; of l ~ e ~ a ' i  Siappoae you h ~ v o  sho~m dlv@rsi%$ of sif- 
I 

ila@nshlp, and as a m.CC@r of fat$ l i v e  en the @timi@ BtrCs, and 

F 3 .  It ~aou2.d throw it out, 

Mit;chall. A r u l e  that ha i.2e.A t o  rnake i t byrnoeion 

aouXA not bre waa?th arnlyth5ngq 

MIT, Clfieyr The polne thaC %r, &xsmrth andirugs~lf ha8 

h mi%& ~ e l a t e a  only t a  ob jerctlona t o  the j t:rls&ia%$on which 

oan ba ~~afvcsd bg tb cl@l"~d&ati* \ 

f&% & I l t  ahell  r Judge Donworth raise& that, 

Wlr, DlneyL And ha must sither slaive them ar fnslert oa 
1 

them# then ma %hap@* 

f g j r .  IZ5tatacdlll Letr me read ?&. D~nworehts motion* fie 

W B D ~ E I  to i ; e ~  &a RUXB sa tan83 

objacticlxz that  P tiefendant may rzaiacs conocm2~g fha, 



sufflcienay of the s m i c e  of process upon him, on t h e  ground 

t h a t  ho is no* subject to s u i t  in the d i s t r i c t  where the ac- 

t i o n  is b~oughe,  muat be raised by motion before the time for 

answer expires, nanci, shall be decLded on prslSminary hearing@" 

1 4 ~ ~  Morgan. T h a t  w 11 not do. 'f hs f s  not subjeot %o 

s u i t  in t k c  d f r j t r i c t  whercr the nctllon ie brought--that 1s the, 

very case I put. 

P r o f .  Sunderland. You put a case of divers i ty  of a%$%- 

aenship. 

is exactly $;hat he 2a objecttlng t o .  

.-- 
Mr. Doble, i t  is not d i v e ~ a i t y ~  9% i s  j u ~ l s d i c t i o n  o f  

the d l ~ t r i e t  c o w % ,  but not jurisdiction of the D i a t r l o t  Court i 
i 

:'or t h ~  Eastern Dastrict of zassaahusetts. 
-w 

~ Z P .  Lemann. Theonly object ion I raised to that p o ~ t l a n  
* 

4.k I 

is, %$ tit cLaimed that when you g o t  that ouk o f  the  way, the . 

court overnuLee it, and I sayty, "I ou~hk not  t o  be sued in N e w  . 
1 

~ o r k "  a d  t h e  court aags, yYou.a-e wongn-- that  then xhave,  i 

my right to hew my b l t e  at t h s k  d e c l . ~ ~ a t i o n  f o r  fur ther  pap- i 

t l c u l a r a ,  or any other  inf  ormatian I want, befora X f %lee my 1 1 
1 

tU28 W@3? r i 
! 

I I 
1 

Hr. Donworth. No, not onmy metion. 'he o a y  quostionj 
s 

I 

in tny aginion, i s ,  Is the  defendant in c o u r t ?  
% I 

hip. Lemann. Suppose I agl in, and 1 eorg I had battor g e t !  
I 

i 



a #ew Yo&- lawy~r; . have to f i y j : t  t h i s  case. And- 1 g o t  a 

New Yo~ork Zawycr, anc' the  Now York lawyer says, "Th i s  c ase i s  

tej5rible fos ups, and that w i l l  no t  do at ~11." I say, "Can 
- "  

I not r a i se  that?" lie says, "No." And he  say^, "$hat mo- 

tion has been ovsrruled, and everything else you put in your 

Bpiaw@F. PI. 

. MF. Hitahell. YOUP - p ~ ~ i t  is wheehPtr the pule so 

worded would requ&re hh, in ease 3ns d i d  make a motilon to s e t  
the 

aslde/serviae, to not only include, that but put in a 

df l a t  o rg  mot inn? 

Mr. Lomann. Znac:oance, yes. 

Mr, Morgan. Xou a:*@ not going to have a I J  of this quesl 
~ T P .  Lemann)x 

t lo; :  of .. - a Ntsa York lawyer in Chs Federa: 
PO 

@OUT$ r 

lklilr. Lemam. If the  rules are adopted, I w l Z 1  not need 

lib, Wfckershm. A New York lawyer is a11 right.(laught;s~ 

Mr, &mworehr if you flnd that you are in cou~t, and 

'everything goes on as though you had not made s motian, you 

atark de nave. 

Mr. Lemann. That is all right then. 

PJIr. Lof t ln .  Judge ~onwolpth, wrherta is t b f a  t o  come in? 

MF. Donworth. I would nut dfaturb anything that Dean 

Clark has put in. 

&Ire L o f t l n *  The o~i:,inal rule, with his suggestea chmge 



f o r  the last psragraphj an<: then your suggestion faLLovrs t h e ,  

Hr, D o ~ w o P ~ ; ~ . ~ ~  1 L think the Committee on skyle, may, 

f 
gesherps, smalgamate the l a s t  paracraph o f  Ee&n Clark s and 

minet but  i t  i s  tbe axxbstance o f  i t  that I am for.  

3san Clark. Mag I ask this 8 If' Judge ~onwo~thfs mo- 

tion f o r  pl~acedure goes in, I d o  not nest2 my l a s t  paragraph. 

Y[l&arsha;;n. %ill you r;ad t l m t  again, Hf. ~hn imnan?  

ES 
I%%, I~T%tohel%. Slny o b j e c t l o o n  that the defenaant may 

raise cone-~nlnr the auffiolency of the service of proceaa 

upon h l m ,  o r  on the ground that h@ i s  not subject  %t;o suit: in 

the d i s t r i a t  where the action i e  brough%, must be raiaed by 

notton before the t h e  f o r  innawer expirata, and shall be a@- 

aided on pxasllminary inear ageH 

l i 1 ~ ~  L o f t l n .  Then, Dean Clark, if that takes the place  

of your paragraph, then a further defense, must be included Zn 

tho  anawar. 

Dean Cl~rk* Pea, except  %!tat; J suppoBe Chs~e mo%iarug 

t o  c l a r i f y  ths gleiadlngs vrould 8Cl-l coma in* 

f i l r r  Lsf  tin, FJe3.1, Judge &xmorth 'n  motlon confines it 

Oo those t w o  speclf fc  t h i w ~ a ,  and if you str ike out your laat 

paragraph entirexy, those a ra  %ha gFn&y two things you could 

-xxL en your mot ion. 

Dean C l a ~ k .  Ma, let; us go back to the sentence in Ghcl 
in polnt; 

rule : ' 8Zvery clef snse o r  ob jeetion $m/of law or faat, and 

whether to %he jurfadio%ion or in abatement or  bar, goinig t o  



any matter s e t  Forth in t h o  complaint ors countsr-claim, ex- 

cept as stated hors ln  o r  in Rule 37 (Kotion t o  correct  or 

stplke out), or in Rule (blank) (12otfon f a r  strmary j!:d~m@~t) 

be muse as a defense in the answer t o  $be compla%nte8 NOW, 

there *two t h r e e  exoeptions la ter  on. 

E ~ P .  Wiokersham. Does Mr. Donworthfs rruggestio~ foil-BY 

Dean Clarlt. No, Mr. ~onwox%l?'s suggest ion w o ~ l d  be a 

subs t i t u t e  far the Last paragraphtl, but T Bo not knm ehethar 

the laerk paragraph ahuuld be B@v@& or not. But in eubatance 

Mr. % m w u ~ t h '  motion w m l d  be a ~ u b a t i t u t e  for the one T have 

here, and t he re  w i l l  be two 8il'ftlrenoels between what I have 

thinzs you oat! cover, and second, t h e  requirement tha t  ft m u ~ t  

Mr. x:lickersham. yes r 

1bIT, Lernann. You said you should &art out denqvu if 

Chat is overruled, and. then you said you agragla t o  ~ o m e t h i w  

MY,  Donworth. W i l l  you a t a t e  your quostion more clerrlg' 

Idr. ToZman. I move thaf; ~ 8 8  aocegt Mr. ~onworkh's s u p  

Mrr Dodge. B ~ f o r e  voting, X vill ask for the intarpreta- 



690 

Rfr. L ~ M M *  If thet j v . ~ i a d f  cklan &a quesdlancrd an th@ 

grouncl ststtod, and the challenger PB avarruIr48, muul; t h a  defss&- 

ant; :;hen wnsws*, o r  vjnuld ke &vci, %he r l g M  tlaen t o  raiaks th 

'qu-stinnm whlch he wauld have beroa en t i t l ed  t o  raine if no 

jurla&iatlona% po E ~ t ,  hod bean rslisr grd? 

F e y  

~ d z ,  u- lmvso~Ch, ?;Iy un8@-;4tan&%w is that if' the ozrurt 

*-a 

%$P* ~ickorsltnm* i:f sourso, an a$panl, the  Beoialon ~ 9 :  

that motiots wouJc2 Ba of %he p ~ 3 ~ t a  ~ajtscjt?~ 

~ J P ~  lrIlGak@llr \V@1IPIZ1, if you ndoE3t, Judgt~~s ~ @ a w ~ ~ t h ' ~  

rrus&eatlon in l i e u  of %ha l a e t  parslg~aph, the only t21ing you 

CUB put In, tkm haonZy sbjaot ion you a m  make in avanca, 02' tP?a 

answer lljl %hat yau .oan mko a m ~ t i o ~ l  t o  strfke gut;, ae h6LB 

Bean fM lca tade ,  

I&+, L~mrmn. Sa th~t; you woul&&ve to hpla~ a etperclal 

ch~ngp in ardor  t a a o c ~ m - z l l ~ h  what hs ha3 In mind. 

3 2 ~ ~  %fZt~hel l r  ITyyau  ant; t o  st&rt; a% 8om%oh, ma b 

aslid, t o  the greatest a:2vant~h;e,- tlwn gau hsve t n  maalee tlollPg 

fufu~tbcs prov l s  3.on l i r  languages beyand swhak he bas. 

Dean e l a s k . ,  11; iion@nc,,e on .hat you rnoan by gsCartw 

tnt ~ o P R % c ~ ~ )  &ad, you w a ? ;  atar?t%ng at  s c ~ a t a h ,  I CMnk bar 

2s B L P X ~  corrbe%. I mlgkf: ~ a y  that, i f  yola rmn% t o  tnns;%sr 

m~2;hear th2ngn in advance of dkw answer, I thZnlx 1% would ber 

one of &he worst g t ~ p , p s  bagk~aatd we could m&ksr I %Unk 

even OR MP+ L B ~ B ~ I P I  pX&fi a% aonsulting the Mew Ybrk lawsr 



that it would be true. 

ftlr. Zemmn. I do not have t o  be pbnelleed by my dl@- 

a i m  f o r  informnthan na to j ~ r f l s d i c t i o n $  w:! t ha t  %s w'mt 

W e  h@a?em 

MitchelZ. I do not see your golnt. Pf youhave 

a right t o  m&.lfn a motion fn advance on the service o f  pro- 

cess, or that you are sued ln  the wrong dis t r fc t ,  and it ;  i e r  

denied, then what i s  the next move? You must then pu% iln 

an answer and include every po in t ,  exoept that you have the 

~ i g h ' c  to make notions direo%t;lg t o  strlke out, or motions fop 

judgment. Doos that &%;tsPy youP 

gp. Lemann. wial put my point th is  wayt If' You are 

8 ~ ~ 3 d  in New York, and claim they have rao ju r i sd ic t ion  %here, 

and that  you are not fn.aourt, 

a motion bef OPB y ~ w  Ctnawer and ralse any queatiowyou want 

that not covered by Ru1.e 37 or Rule 7% 

Pilr, ldiloPgan+ N o r  

142. M&tpha$le  xor are  assuminp, tha t  the motion of 

Everrybody is going to be pewi t t ed  t o  do 

it. Then you have met my paint+ >_, . 

tiid not put it in the  f o m  o f  

a substitute, but Dean Clark sgi ld . i% ought t o  be, I una@l?-- 

If&. Donworth. Either way. It cslnbo n s u t s t f t u k c  or ; 

5 



IJr. T:lckerslm. I supposs i t  w i l l  be a subskituta.  
I 

II  ?he Loft in*  Dean Clark, what about your. provision as 
11  

1 

: t o  spoclak appearance? I 

I' 
I 

I 

Dean Clsapk* 
I; 

I am no* an-e how that cornea in. I 

I 

!I ZP. k ~ f t i l l r  Ha sald s tr lko  out your l a s t  paragraph en- 
3; 

I 
li 

I I 
r 

. 1 :  T h a t  included th-ywovlsion f o r  a special aopearance. i 
I *  

I Dean Chx-k ,  -f tlrllnk t h a t  o:jrl.:t: to be continsued, a f t e r  j r :I 

I 

I/ L 
I 

; %r. Dow2zorthfs motion. 
I 
I I 

I 

1 

1: 

I 
J ~ P ,  i"ilcko13sham, OugWi there t o  be a special appearance, i 

I 

! 
I 

J o r  m u s t  thcro a: nocesaity be a pi'ovislon f o r  special nppeop- 1 
I 

I '  

I 1 

!I 
H r .  l&it;cht31T. To get  t h i s  to a head, I u2:derstand t h a t  i 

I '  
I  t 

J dge Donwui*thta motion a a  amended. f. w motion %a ~ a i i a t i t u t o  
I 
I I 
1; his provis ion  far thaC past of the l a s t  pa~agroph c~mm~noing 1 
I I 

' %whsn t h ~  defense i s  suchs end ending with the words f18scis- I 
ii j 
1: ion on such dsfensergt It leaves in the grovitrion tha% no 
ii 

I 
I 

I% 

I 

8pecial appearance i a  necessary, i 

/I 

i 

I 

1 
I! 
I 1  

I 

Dean Cla~k. 1 changed the v~ording in 
1; ~1x3 i 
// 1 my s ~ b o t i t l - t o ,  n-nl Z oaid ,u l \~Pandmt may grcaenk*, and ao on. 'i 
I r 

I am not sure I will not h e  t o  change it 

to add thla: 

I 
i 

but I wAulslq 

"The Clling of such ob jscltlon shall con%titute,  

Mr, Wiokersharn, T h a t  i s  thepolnt* 



Mr. Ficbersham. In othsr words, you do not submit 

yourself t o  t he J z l r i s d i ~ t i o n  of L ~ B  court. 

FtfTjir. Olney. S should l i k e  t o  ask Dean Clark a que~l t lon 

which bears on t h i s  pofnt. Take the second sentence 09 Rule 

26. It says! "Every defense or objsckion in l a w  or face, 

2nd whether t o  the jurisdiction o r  in abatt~menk or bar, g o i q  

eo any matter s e t  fo r th  in the  complaint or comte~-c la im 

shall, sxaept as stated herefnSff and 80 on, "be made as sr 

defense in t h e  answer." \?by should i t  be i fmi te t i  bo mnCter 

tha t  a re tt e t  out in the eompleint o r  counter-claim? Eaerg 

rea l  defenrte ought to be s e t  out in the answer. Is that sat 

t he  t heoryY 

Dean Clark. I thou5;ht that was .?laat we were saglng. 

I do not; g a t  your poinl;, 

MP, GLaey. you limited i t  by saying "golag Lo any 

matter s e t  out; In the com;~laint or counter calimeH Should 

.ot those W O P ~ S  80 out? 

Dean Clark. Perhaps they shot83. 

&WBr. Olney. "Every defense or objection in point  o f  Xa- 

or Tact, and whether to the jurisdiction or in abatemen* or 

ba~',~shall, as sta ted  herein," and so on, lgbe made as a 

3efense In the answer,rr 

Dean Clark, gueas tbal .is a l l  rfght .  T do n o t  think 

bhey add nnythlag particularly, and they might ome out. 

Mitchell. Tales out "any mat ter  a8 t  f o r t h  in t;b 



eomplalnt: or aount er-claimH ? 

Mr. Olney. 'Mo, I woulrl b ~ i n g  I t  d o n  t o  th8 point I 

had in mind: " ~ s s r y  clefense or objection in polnk o f  law or 

fact, vshether. to the j u r i ~ i d i c t l o n  ar in abateneat or  bar, 

other tlmn the objection t Imt  Yn;he court has not aeacquired jurile 

Mr. l$itch@ZI (InterpolrSng). is coveredby @exasp* 

ae herein stakedH . 
D s a n C l a ~ k ~  Is there any danger, ZS you put tha t  in 

;LAL 02 made thahat change, i t  might. occur that there are, acoordu 

in& t o  MT. ~)onwarth'e motion, o t h e ~  matters of jurisdiction 

Chat are not inclubsd, and those, otheT3matters mus%cromha in i i 

samehwsre, because $uriadiot ibn  i s  a vesg wide term. , z 

I 

M r .  Olney. A1X I am scserkfng to d o  $9 t o  get in--701% 
,I ' 
1 

have, not only 13every dafenstsw, but you have fleverg defense 

OF objecttion." 

Daan CSwk* Yes. 

Olney. you say theymztert be in the anencslr. 

MF. Eiii%ch@?(JZTr "Bxoept as herein ~ ~ L a t e t ; . ~  

i:: a l l  r9glzt. 

:iir. PllltcheZ1. As 1 get  it now, before we submit any 

mution, you have atrSoken oui: the worda in HuZe 26, "g09ng 

%o any matter sst  forCh in the oomplaint or counter-olab 

and you have etrtcktsn out 



t h e  W O P ~ B ~  q l ~ o ~ n  t ho iisfera~% i s  suoh, &own t a  t;he worctrm 

3dtselsllort, oa such &efonrreB a ~ d  you have ckiangsd %be pest o f  

bhe las t  pnru:lraph %Q read, "The &@L%% aP su& motion shall 

const;l@uke a s-pnaial appear&aeenj and- ttrsn you have subeti- 

i:~x@e@ f o r  th is  lalst; w~agrngh, sxoept t;?-rtlC l t l s k  sa~lkenae? &ha% 
34% 

I j u s t  plend, Judge Dnnwarth*~l araaasal. l v i l 1  erta~~s/%ha% W@ 

JurisdPcLlon over ;,ha psraon the inr70caed$w8? 
5 

D Q R ~  Cl@3?ke I Ch%Zfli that  E3ho~~d be ~h&ng43&, ABC~ i f  

i s  the$ 8~nse)  a5 Che Ca3aitl;ee l: %dl% study this. L hi& 

that probably the filing o f  8 motisn %Zone shauld. be all C h a t  

cons2;itut;~a ~i ~ P ( ~ c % B %  &ppB&FanCE)r 1 %hi& *f;b f i l f ~ b l ;  a f  a 

aa$%oa an& a a a v ~ e ~ .  &a aba%~~an$=mI mean no% as a L ~ c b % o a %  @x- 

prrsas ion, but aimply to convey my Clzobtgk.0;--bofh should eon- 

s t l t u t e  a ~PBOILPI nppearaaars. 

OXney. 1s tMt by vay o f  ~ b ~ t  emeat;? 

00d9, 
i 
i 
1 

i 
1 

?&re Dodge* Nothin,; 18 ther@aftar submSGtdd 60 the dew I 
I 

aZsion o f  the, a o w t  i f  h5s position i s  ~ ~ a n g  as t a  his 

%hand and dsfend the elaas on appeal Qn t h s  j~ltrPsddctional 



BP. MltcheL1. Your. point  is t ha t  a properr se~Cenoe 
I 

should be puC i n  there %hat, %Ithaving oncle made the motion 

h@ has in m h d ,  l.le i s  at l i b e r t y  to go on and dofan4 w i t h o u t  

pr  e j ud2cing his po in%. 
1 '  

w I W e  Morgan. , In the Federal court that i s  -2 by de- ; 

 isi ion, ff he saves his exception, we are g oing; to have 

! another pule that bath exceptlane shraZl bs saved. So I t hi& ' ;I 
f; f 

; that w i l l  be cavere8, I 

f! 

j l  

1; 1 8 ~ .  Dodge. If you make any ref eroncs t o  s p ~ o i a l  appear- 
1 r " ano@ the f u l l  extent of it should S o  made pla2n, 1 

!: IJr. QZney. It soula  be aY advantage Co the ii 
I 

f f 

j: it i s  clearly stated %hat if a man aomes in and makes his obo i 
i i  

i; j e a t i an  t o  ths court Is jurisdfotian as t o  hk.;n personally, 
i 

:I 
as t o  the service of aummons, and ths objection i a  ! 

cavsrrul@d, and then goes on t o  answer ae h*1 should be r squired 
;: 
I; I 

ji Co do, that his anewer i s  not taken a.s a  waive^ o f  h l a  fSrst 
I, 

I 

" ob j ectf on, I 

;i ! 
I, I 

! 

I 

Mr. Hitohell. Ffeall,  that i s  agreea to)  b u t t h e  only 1 
j !  43 I I ': question &I whether i t  i s  not automatic under the decicrions, j 
11 

!I o~ whather i t  hacl t o  be &xprcsssly put i n t o  tht; eflea%. 
j i  
2: 
k I  

i 
il 
I: a 

!&pIrr ' ? D ~ n ~ o ~ + b h y ~  I t;hirnk t h o r e  i e  a dlverrrity o f  deoislan/s 
ii &s !; 

I 

il -of tha  oou~ks /wh@WI@r, when g@u h ~ v e  Lost, the crps@Sal 1 I 

ii ', J?B I 
I 
i 

:j , agpearanee mgry continu.e, whether you he7.e praabrved that. f 

$ 
f 
I 

@?P. Olney, i think we w i l L  all agree that a man rsho~l8; '~ ;  
I . I  



I 

not bs put the haxar8, %I he makes e speaisrl appsarsnce an8 

oves Co quash the fiummona and 1.1; ir-i btmled--put to the hazar8 

of sZthcr  t a k i n g  his chance on the cor~eotness of hi9 motion ! 
I 
I 

and iznvlnp, the  o rde r  aif t h e  court overruled on appeal, or el@ 

xfisx all.ovi'i9.ng the ud@-lent to go by defauX'bt against hhtnlr In 

some Statets he! is a$ in that posilion, and i t  2s no'b right. 

ur. Hofgan. Z thin31 about b . l f  kke States  pu2; him in 

the% posi'clon, I t h l a :  they are ~lghCr 

I&, 3 0 f i g 0 ,  14~12, I c?isagroo w i t h  that ,  

311r. Morgan, I know you do* 
V 

Dcnn Clarkr Of p c o ~ ; ~ s s ,  i r '  we go further, we might gat 

:. nto  appeals. 

.?!?* 28ilcrc;aa. 1% canriot do ~oar;y.t;lning on that, becpause the 

Svpreme Court o f  ,he Unlted. S t a t e s  m l a s  on th0. 

Blr. hlitcl1eX1. Qre we r e a a y t o  vote  on tha t  question? 

&, Uoagee bTh%ch qussCion? 

b f ~ .  Mitok*el%@ The atloption en substance of the rule, 

Dodge. 1 wanted t o  raise only one other gueet;ion: 

itthat has a mot3.bn for summary judgment go% t o  do a i t h  this? 
$ 1 
;! 

Dean Clark. k i # 1 1 ,  oeittain of these 
j ! 
'i ralae summarily, ~s a r a a k t ~ r  of f w o t ,  I 
I j ! 

I mary judgment i s  not ran am were So ;you h ~ v e  got to hvcb 
ii - i 
I I  i 

ehe exception, 
Ir 
I /  
I f  

i 
1 



Doan Clark. ye,, 

ERl%~hdLlr 62 43% @h@1@ 

oonsieC@n% s i t h  this  rule about putting in 81% answr. Bo 

Nix?* fjoc!Ieer Do you mcan the defendant, moves for B P2T 

judgpent without fixin?; axl answetrl 

MY. Nidtohellr We aernseCtle hebher any oxarp%fon of 

g m ~ a p y  j-cidL-snt; 1g aet~&@d  aft^^ we find whai; 'ch& @ yr 

ft j rmt  l e t @  the'dsfsnlgnt out. 

over ~ u b j @ ~ t  na't;%ar. 'P1kaC onn be cal led to %ha &Pttn%tlon o f  

the coupe arzgway. gor ff you call ft t o  'ihe attelation of 

the aourt tbPotsh & moBion t o  &ienirrr-r8r J suppose, you 



Cke compla-lnt does not; cox*%ftute a cause o f  aotion, how 

w 9 1 1  ;you do i L ?  

$f ~ ~ 8 a 2 ~ ~ f - ~ l 3 r  

Dean Clarlr, Then h f  yo11 w a n t  a preliminaryhearing, 

you a512 nalt: the. e o w t  for a prasllmlnary hearingr 

~ i t c h & l x .  On the queectbn o f  tbe aaoptlolz af i%~ibe 

86, in s~z!~stance, as c hang~dj  PI^. Infavor w e l l  say 

%hose appseed "nor" 

( A  vo te  was takes t h e  
motion acle unaz~&~u~l ly  
ad.~pt@dr ) i 

that tlm tsmn @augg@stlonfi might ba aor~sie2a~a&~%mo%ions slpd . -. 

suggerstlons in sugpo~k thereof*" The t t ~ r m  "suggd'q? l o w  ; 

w~rded ae a motion, stating the  grounds, Bbcr? 

Dean ClarkP A32 right; 

Prof. $undepXsmBi ??hat i s  in the m P & d l ~  of Rule @@* 





&IT* \Y%c'i.:a~,shm, ~FYf tMum~t  go* 

r l Dean Clarkt h e n  supqoae we strl et OLX% .the ovorde %%her 

those of valua o r  dm~age~" I 

*- 

f&. R:Zgk~raMm+ .1 think &hat ~ 3 ~ ~ 1 6  'be ~ ~ 3 . 1 ~  

&re ??organ. Fell,  20 g o ~ j  need that at all? 2h0 ~uxekt 

orddnurily pz?ooi&e thn t  by fa iL~~re  t o  an~wter-- 

Dean C L R P ~  ( ~ n t  ~ q m s ~ n g  . &a O T U ~ B L ~ .  t; hey B.IWR~B C~O. 

pretatilon without an$ ruler 

Bean Clark. A n d  you may r e n t e ~ I ? o ~  k h %  Prof. 31113er, 

of Northwestern B n l v ~ r a  lky, h%.s a ? on?, n r o f  oumd apt $el@, 

go.:% back ko  iihe anrZy drays, abuut a&illir~a%on by f a i l ~ ~ t ?  %@ 

E%emanc!. 

f T h i n  says ho s h a l l  by hils answer s e t  out 

his def  ease Co each cZtl lm in t!r8 aornglaint, admilttlng, &my- 

Irlp. \qick~:orsham. My on3.y ;~oinC 3-3 why r e  should make an 

ctxcspt ion of ailegnt f one oi" va2u.a and dnnlage f porn ally otrkep 

~ + ~ ~ u P P  6 ~ .  
*._ @%x - :-: e 

ilrir. Vglckarsk~am, T h a t  ~ s / ~ , i r n  question o f  d@.m%g@s 



Xpdr. @organ. I do nat knozT, f b t  f s  new t o  ma. 

b, Doble. :%at; that i n  the ancient a p u l t y  rulea, or 

wee t b t  put in the  new p~16er? 

&, 58or;gon. Ilh~ret are some sastm erayizig that the la Zle- 

doe8 no& anstmr, you uannot %rake judgment POP value aa& 

wsry aXlegal;ion en the oomplnint; be i;aken ~ F O  ~ ~ ~ L ~ ) B B B o .  Lt 

Ze a pmsly  s~~pttrfluoua proceed:ing, tze a ruler ft Just re- 

qxrirsa s Z i t t l e  more actfan by tlls cour t ,  

~ Q F ,  MX"dch%JX* ??sell, gg kt@ G%E&B I,a ~ 0 %  $s~Sksd the 

cour t  always ;.las- 

gr e Btjoble ( InS;erpo~ing),  F i l  
* ~ b b ~ b  W8 1ZB @$Ql%b Cf;#kS@8 

boldlng t h a t  c k s t  l e  a quset iot l  o f  oginLlon m d  not OP faol;, 

and 1 wonder i f  i t  could  :mve oropt  %:I in t f ta t  nay, 

Doan CJark. I &O not f i n d  that it; ~ O B B  baa%;* The neiate 

.to Hule 30 i n  Eiol;rk$ns ar wya, "A napr r u l e  itls*go%$ i3rassd on 

fhe En'ngllah arutltf ~a bat so d l f f  @?*@xi% from C praatioe 

&::a* the S n g l i ~ h  de&isiona voilZ be of  ramall bun~~$'crfit; to the 

gsetion of %has Equity rule as t o  t h e  answer8 that Xs wry 

shortl e.nil i t  tr&ya Gh@ h@fendmn-% m u ~ k  asgaap t a  hils answbsa 



NOW* a B to the oode pravisllon about admiaeioner . Thta New 

York provis ion,  a ncl %'be pravis  f on generally found in many 

@ode jurZsdiotlone is tbat the matertal allegation of d he 

complain% not oontr@varted by .t he anspver, a a c t  sa on, mua t 
F w- be tar  an for .the p u ~ p o k ~ s  o f  the litigationr 

rul-ct that t,h.e an80rexa mus% be reslponelw t o  the b i l l ,  and 

except  here thr, lwle that  the def endent ahall 

nelth-e.ar ei$m:.t nor. r epiy, he must replg to every allegct .- on# 
* 

ha .'ld act ~ ~ l r L l t  by anat answerring, but he ooula ba rsquired 

$0 2*nzwe? svr- al.lagh&lon of t l ~ e  billI ~&rha:?s this grew 

au$ tsT thatB 
7 

1V[p, Obey. Thut  m Z a  was responeivo t o  the idea %hat 

%he o r i g i r a l  bi?.J, 3.n Bqu?a:ky was in tho nakure, o f  b i l l  of 

anderr %hoe@ clrcumsl;ano~8 value o~ ight  not to be there. 

" t" 
A ,  ~%ioka?shn.  I T ~ ~ Q Y  that %hz-% aoonsidf;rat%on of 8 

biZ3.  ?n wg-~Plrlj%;r UR~EI* ~;~IOHG ~ ~ n d i t L o n a  W B B  thatI while be 

mula no* st&~lt at;hos allegahiu~:s by not amqsring- 

ZF Oln@y( Inte~goar I-). Let; me p?xt -Zt; this  war# i s  

tktare any reason why, i f  the a.efen&~.nt rcsfimea t 4 answeaer the 

gompl.a%r&, the plaint$ i f f  shculd xlkt h ~ v e  just  khe r e21sf ha j 
1 
I i 
\ 
i 
t 



asks for i n  :he complaint, wltho~xfz aanytking Tv.rt'ntlr* 

&;ire ;isorgan. You w;ul.d not go uo Tap as t o  say that 

darnaym of $?50,000. 

* * 
iiir, fi:'neyc i"lsiy no t  8 x 1 0 ~  it? 

1 2 ~ ~  j$~p?an. Wo cour*t vjoulc a l 3 . o ~  it* 

bye ; - : j&-c;~gj~~~.  g z . 8  ‘.- 7 ~ C C O ~ B ~  m ~ ~ t s  valuabZe as -k%.me goes 

on. (Lauglrt;er. ) 

7"7 7 .;re Qlney. g~12.1 he gome i n  and ansnor? 

; ft 2s a IX iv;lpsal practfco, i t  3.8 

unliw*$&,&ed  an^. musk ase@cs dlunages, i%nd We 0ug;ht not 

to changa that 

I+, Uob~et. T h a t  vrould r e s u l t  Sn allegations a f  absurd 

sentence, I move that, 1%' be stricken o~%+..#~avolm%nts 

o$h:.p t%x&n thane a# value tlnB damageg; men ?at &enb3a, sh&xJ 

Dean  lark, did you want o t&e out' 

#rr 3 %p;lanr $!&vermants 0 t h ~ ~  than those o f  value 
- - - 

- 
d~~.:n o, 11jt1211~ enie- :i)l.nii: bi? dern%:,d a&x~nlitt odeu  



Tdp. T;&ak~~s~hm~.  Y e  Would that  w i t  you# 
I 

I $  Dean CXa~kr Tan* 

Mrt MitahelZ. The E n g l i s h r u l e  doeg not Bay anything 
I 

I 

i about value, * am poelGive aboLzt value, but: I ~hou&& hem;- 
I1 
I /: take to atopt  a rule that would be an innovation. Tplca 
I' 

$ 

I/ only obj e@'cion is %hat; the nnewsr shs*ll be deernet3 sdtnitt@dr 
I 

Dean CZarkt Thle  i a  the Equity ~ ~ 1 8 '  

qPls. !bitchell* But; kh@y do not rq-  "vtrlut9r" 

I !/ dsuapge. Othsrwlsrj, ?hey may aag that the allegaGeona o f  I 

i j I 

jj damages may be t a k e ~ n a ~  admlCte& even in an un19q uidaG~d I 

I 

I <  
I t 

!I I 
'1 #$8S€$+ 
li 

7 ( 

1; #piTr ChorryI 1 0 ~  w~ioulcl augge~t t  lea. ing out; wvalue or"? 
i: 
I :  

:I I 

j l Dean Clark. 8u.; . o ~ a  we, put innslvom@nkrr aa t o C h e  I 

!! 
I 1 
I 

i t  I I jgiirr &%%ahell* T h a t  i s  two nmorat W O F ~ S ~  and I think it ! 

jl I 
it 

I/ 33BBn8 .ki%3 BBmB* 
l i  
! I  
11 Mr. Obey. Does Lt ~ t ~ ! ~ l X : f r  I khaitr The W~~OW% 

I l  

ji 
o f  dam$@ i s  the g ~ e % l o n  --the allegation 3.8 that tbw BU%I 

I 

!i 
w ~ a  d#a&lged in a personal injuqf a w e .  !I 

i %, Bobi a *  ~ n 3  that tho damage was ~ a u s e d  by the 
I, 

I 

'1 
1 defendant, That %a admitted, is it, not? 

/I : Dam Clark. mat i s  what f was t rygap;  t o  d.ifre~an%ia%c = I 
I! I! 

BF* Niif;oCstZ&. B:J the. amnunt? 



Dean Clartflk, Ygae 

p S  C X  sibbout this: "Avexments other than 

f0 .1;:1o~e t o  the amount sf dazmge* 

W$okapsM, That f s 8x1 rie;flC. 

bb, sodg@ You :x-esarve the gene raz denial* b 

I '1 

Dsan Clark, k'ea. have t h i ~  : &his is the place where ; 
i 

thin comes up2 Wow, on t h e  polnt  just suggssted as Lo %he 
I 
i eri:-called general  daniatle I have provided t h a t  they shou&-3 i 
I 

deny enci. and every ~allepatlon. I have not ca13sd i t  a 1 
I 

e ~ a l  denial. 0 ' -  course, in substance t h n t  l a  what it is. I ! 
I 

soy: " ~ s n i a l s  mag be specific B s n l a 1 ~  of distinct allega- 
1 I 

t ions a*l parag:*aphs o f  t h o  oomglaint, OF in propw cases, eta 
i 

is maiie in ipood Enfth, sta.-~wor, proper caseB, a e  pro- 
! I 

i 

vide6 in iiule 21, of eaoh and evepy allegation or paragraph 
i 1 
I 

o f  the complaint." 

Nowr, there has been, o f  cawae,  a good seal of dfscuse- 
' 

ion  as to t h e  use of the so-called gens ral denial. After I I 

I a l l ,  that is a label. I do not bee anything to be gainad by ; I 

maklng the aef endant use as many paragraphel o f  &enial, deny- 1 I 

ing paragraphs in the compla%nt, when he r.-ally wanta to 
I 

1 
deny t ) . ~ e m  aZ1, and 33; Beems t o  me tf-at that  l a  all this  does ' 

* I 
f he, 1s . oing  to deny everything be can do it under any 4 --" ! 

! 

S rule I know of, and th is  jus t  pro Ides  a ahort way o f  doing 
1 

! 



80.  as 1 r cad thccasee, the atbempt t o  t i e  down the 

defendant r ea l ly  Qoea not ge t  alzywhers. And If: he i s  going 

t o  make denfalz ,  he w i l l .  9s arn attempt to s e a r c h  his 

oonscienoe, an5 the court  mag t r y  t o  snforae ist, and really 

cannot, anl wf ll wazlte t ime.  1Blitlen I wag Zn Portland this 

-- 
summer I spoke about: th&mra rules, and Ralph King arrJ. other 

lav~gerra am% up and spa!re about this. And MF. H l n g  said, 

$g@Qfj;e, you are not, going t o  abolish %he @;ere pal deniaL8, 

and the i n w p r s  a l l  agreed t h a k  it would bs a fool ish thing 

to t r y  to do ate. 

NIs. Morgaars, The on- question I had on that  is that 

wh.@revr.r I heva practiced you co::ld put in 8 general denial ,  

and aauld deny anythin?: ._- i T  it was not litsrally t rue  in the 

mannsr ~1LX6$6dr notlo@ that the Conn@~%io~t rules a%- 

t3uapted t o  get away f ~ o m  that and provided that if t;hs pup- 
atatad 

pose was t o  deny merely the heuallf.oatlon, o z ~  $2 t h e  facts/ t 
were t m ~  with 

of the, ertsltatment sa f a r  as i t  was true and a deniaz of the 

r n l i f i c a t i o n ,  I do not h o w  how tlxat works in C ~ n n t ~ ~ t l ~ ~ t r  

f oowse,  we put in gene~al  denials in Mlnneso%a in my 

p ~ a o t i a e  when thsre, was no question %hat the Paots stated 

happened, but had not ha?ysned in juat that p a r t i o u l a r  way. 

And t h ~ ,  reclult atas that these at,temgta to get the glbsad%ng$ 



plaintiff' put sln everything he couW think; of, and then the 

i def ondant put %n a gsnoral denfnl+ I 

F 

f o r  a bill of particulars or makin6 the ccgnplalnt; more defin- ' 

t 
I 

;: iLe.  1% was a hang-over f rom t h o  old oom2non law pleradinga. 
L '  
1 

I 

In common Saw 9c t ions  the tradfeion or" *the actions at law 
I 

r 
gereisted, and th@y d l B  notadopt; FOP oommon l a p  pBeb&@BdSn(js 

i 
I 

c i  the concept of a b i l l  of equi ty,  such a s demanding a eatat- 
d 

l i  

I 

F 

; gor i ca l  ~ o p l y  t o  every allegation, 
I '  
11 

I 

I 
I 

;I MP. Bonworth, It is often dl. 'l ' ioult t;o make la speclfia : 
1% 
1; 
1 '  aen5.alwfthou.t making it ti nogatSve pregnmt. 
I 
I 

I 

I I I%?. hlor$anr I 

I 
I 

I 

I 

1; Air. D Q ~ Y O O T ) ~ ~ .  Fop that reason, a general denial i s  bet-  i 

I rule applicable t o  a l l  pleadings. 
1; 
I 

I' 
I 

I/ 
Dean Clark. :I$ is not neeeasary here. But I did it 

I 

i/ beoauae people might say,"k@&a @ugh% t o  f . ~ . ~ e  8ped.f f e d  d enfax* ! 
11 

Mr. Lernam. In my Sl;ate i n t  he rant fifteen gears we 
I j  

11 have had this requi~emmt as t o  gart;iaular allagzxklonrs, that 1 
;i 
1 you must answer each one, and if you arrk for the geyckoLogioatU /I 

F 
I !  

1 reaction, I tbinii t i s r o  i<nn be9n a rasidu* a f f eo t  in tying 
1; 
/ /  &own* 
I/ 
I: D s a ~  Clark. $his rcziaes a qutusstion that, I aisouqesd 
!I 



f ee l  strongly ~0W3Lncea that tho w&y pleadings a r e  now dem 

vexoped in o~ jurirrg~udaaras, go:: canno% auk by wag of 

pleading T i d e  paints o f  a d r n i s ~ i o n ~  x$ l a  hopeless t o  ex- 

pect it, because the judges a r e  nqt ~ o i n y :  to enfaroo the only 

penalty tha t  counts, 

waste of  time t o  t r y  

pens, however, that by starti 
. . : ure "swammy j u d g ~ ~ a n t "  we can do ju s t  kt bin&, 

1; h!organr Diascovery before trial will do fL. 
I 

1; 

3 Dean Cla~k, t ; Y @ l l ,  I am re fer r ing  Lo the whole matter 11 
1 '  

! o f  summary procedure, which does not have tho histozxy and 
If 
$ % 

I' . 
b~ck-gro~nd of  pleading^ generally. it seams .b mo there is - 

I 
I f 

/; less reason now t t o  worry about this if ~e have 
i: 
I. 

I I 

fl 
:I 

Hr.  Dobie. May 1 a.k thfs  question? y6u aounLenanoct : 
5 ;  
t i 

; i  here the aolnblnatlon o f  admissions and danlals. Some courts 
I j 
i I I 

5 hays said you oannot do t h a t .  
I I  

/ /  I 
i i  Dslan Clark. Yes .  / $ 

1 1  
i 

!I 

I 

ir 1 Par instancre, in a pernonal filjurg crag8 a I ! 
1 
IF i " man wanted t o  a d m i t  that the defendant wanerg a abrgoratlon il I 
I1 

I 

i' 

j i  and that be was in i L e  emp2ogr and deny evergthine; elscs, the 
1; I 

i t  e e e w  to me that 
I 

i 
rstatemermt;tl, you rnigh* i 

I 

i 
i 
i 
i 

trsubjl i 
1 

I 
1 
! 



1 want to ask , 
a Dean Clark Sf you cannot saoomplfeh evarythzng you can% by 1 

j requiring an answer t o  o f  the complaint. As + 

I: say, that would bo t o o  revolutiorlary f o r . o u r  purposes. But 

f w S l L  c a l l  a k k n t ~ o n  t o  thls, Dean Clark: I thfnk p g  th@ ' 

' way you have worded this in P B ~ G ~ P ~  to Rule 21 rn1gh-b be t e e n  1 j1 I I 

;: by the l jrofe~sion and miereaat You say, "or In p 
P 

> ;; r 
!! a s  prorride8 in Rule 8l.l Now, t h e r e  s r e  no $pop 
ti 

in Rule 2 1 r "  &%at you maan tl~ctre itam- /I t 

I &++. Nlgtcbell ( Interposing) . .  "gro9er cases. t t 
1 

I 

I 
2 

i: general denia l  it might be done. 
i 

I/ 
1, 

i/ Dean  lark. I think your r r r i t i c l s m  l a  aor~ect, EJhat 
I 

I ~ o a l l y  meant i s  "in proper crasaa*" 
I I' 

Mpr .Dodge. I do not eee >":by that  should be i n h e r e  and i 
I 

not anywhsre else. 
ij 
I 

d m  

ldr.  !:organ. rt is j u s t  t o  warn t he people, and he staye 
I // 

I 

$Rat  does not amount to anything anyhow. i 
il I: r 
! 

p Ilodg& If .the gsn *ral l lenfal  $8 abolished, you w i l l  i 
I! 
I; j i 
/ j  hslve the  a m a  a l l e g a t i o n r s p ~ a t e 8  ,ten t S m e a , m d  i t  involves 1 
8 I 

1 
I 
I 
I 

r fee ls  very w e l l  s a t i a f  ied. / 
1 
2 I 

I 
i 
! 

i 
1 
I 
i 

I i 



it is rn aevantags* 

gF. IIemann. I say there i s  a r<slclual advantage that 

that it wili also save timer 1 d o  not  think they ahould al: 

be admitted--but i t  should bs done oven if you say ul;ook oul 

f b ~  Rule 2l." 

laprrr MitohelZ. Tho only doubt I have i s  whether it i r r  

n o t  advisable %o put in thls Rule 27 something like w h a t  TVIrr 

Morgan eruggestetd, a ssatenoe artatin@ that o r  tha allegakiona 

in the aomplaint 8ome w e  admftted and some are not$ it mag 

be Ghat some of it i s  true, and he oould deny only the, pa- 

maindar, B @ ~ r r u s e  if you deny th@ whole thing, there i s  some 
L@ ,%& %$ -y 

untrutk  in its and the cons-&&%@tiouzr lawyer would thlnk of 

%hat l! 

NF. Idorgan. tlre uoed t o s e e  if v:e could not deny gen- 

ark. I w Z l l  t r y  to work t h a t  out;,but the gan- 

c i f i c n l l y  permitted in ConnacticuL. 

Edk* .Dobie. Are you against the abol i t ion  of the @;en- 
, %. 

era% &an%al'? 

Qsan Clark. Yee, very distinctly, because i t h i n k  i t  

 it^ a oluttering ua of another rule thst; does not mean any- 

thing. And Z say that w i t h  a l l  rospeot  to ILlinoirr lawyere, 

who Like t o  say, "Now, we slll be apeclliasU and s e t  up that 

part ,  and it doee not mean aaythfngr 

HP, MsFgarm. Do you know how that g%aliflqa%i~n a$' B b  
9 



r u l e  works in Conneckicut? Do %hay just slam in gsn. ral 

Dean Clark. General. d enials aro vsry fr~redy used t hero. 
I 

tWiir. Donworth, le i t  not true$ that  younlay c a l l  upon tb 
f '  

Mrr Morganr f th9nk discov@ry is theultimate way $0 gat 

i d l  Daoause otharwfsa a lav~yer never wants to 4iscloee any 

more than he can help, and the judge i s  t rying Q make hlsn diam 
I 

f 

Prof. Sunderland. That i3 t rue ,  T d o  not thfnk you get 
I 

i j 

i: far  w i t h  youar rcsguiremsnt of ~feneraL 8mial. 
t l  

.> - 11 
I ? c f ~ ~ i < B n r  I thank 1 :  does soma good* 
I j 
1 1  

; I  ar, ToLman. 2 8 ~ .  ChaZk.mnn, I would like, t o  c a l l * t h e  
11 
i i 
!i attention of thass gentlemen t o  the faot Chat in these s u p  i 

1 

ir 
;; gestions of local committees &nd msmbera of the bar which 
li 

i: :I acaompany th ls  rule, thoy all make %he unanimous rsquc?l~t for 6 
I 

I !  

I 

the abolition, or the dfecourag~ment;, a t  l%aa2;, of gensral [ 
I 

!i I 
'' dsnisrla, uhd a specific setting up o f  the defense, a e  ~ ~ F F B -  i 
r J  i 

ctuirea in gquluity Rule SO. I 1 
i 

- 1  
Alr. Olney. If tha t 2s the ease, I am infavor of it1 I 

i 

tha, three &;ateef / 
1 

.I Ghat Ibnow of?, Now, the bnlg t h b g  an t h a o t h s r  aide i s  1 il 



Dean Clark. you ought; to look at the caaes wb~re they 

g f ; p ~ g . ~ l ~  t o  snforoe %harule, and ft g f ~ e s  a nice ohance, f o r  

diZslCbrg proceedingcl. Now, thera is not any overwhe2mlng 

f-7 
s%atsment f ~ o m  local oomi'cteeer. &he?@ Zs only ons of these 

suggestions from lo:;al committees--when they think of' it 

they ~ u t  in oertaSn aff imat ive  recmendalons,  buk not maw 
I 

but; when ;you put in the reconstructtion I think you w921 find 
1, 

I: qui%ea good many. p~aotit5one-s~s ailZ obJeatr 
1 j 
1 

I: 
%IT. &emam. You hve, had no 8 i F f l c u 2 t g  with tkreplaintff: 

I s  

I 

being req12ired to plpa& in parsgraghs. Now, in my . j w l s d i c 8  1. *' 
i i  
+, 1 

I: I ,  ion, 14.13. aey they would be grca~nte td  by t he  defendant ob 
I no% 

!I 

$eatin:: t b n t  the glaintlff bad/complied w i t h  the ruls, that I 
I 
I 

" he must plead in pnragraghrs--more than there wouldof the 
I ,  

I 
'I: 

I plninWf ccmplalnine; tha t  Lhe deieendant hed not answered 
L 

: 
! 

in gn~agragh~. As hs.8 been suggested, you j ue t  c o d a  tax3 ; 
I i 

I your stanographar teitxs4, parczgraphx numbers X t o  XXj you I i 1 

oould jus t  say, ?Deny these paragraphs." I 
I b 

Dob2e. The Equf ty rule says avoiding general de- 
I 

1 

t 

niaM it does gPve some c:~untsnance to them, I 

Mr. Dodge. \T@ would not pernit  it in equi ty* \ 
I 

! 
I $  

gr, beman*, There 5,s a requirement of separake para- L 

i :I ! 
1; I 

I 

g~aghrr . I 
i I 

if 
t ! ! Trlr, y~organ*  hi^ r u ~ o  a-,plies to 'he Equity  lea* I 

1: i 

The E q u i t y  rule does not prohl 'o i t  genera3 



3eanClask. I t  is d i s t i n c t l y  snadmonition,As t o  the 

F U X ~  as t o  paragrp$~et, i r  a j u ~ i  going t o  throw a person 

out  for not pulstfng garagrSaphs, that rule as t o  paragsaphs, 

I o r  .that; whole seetian on the form of pleading Z d i d  not t ake 
I 

;; as rnandnto~y~ T h a ~  i s  a suggestion to the Bar as to how t;o 
1 

;I draw Z;ho9~ pl~aadlng~~,  I do not believe a judge w i 1 2  throw 
I 
,I : them out. ! 

1: I 

!&P* Morganr Ela may etrlke, the plsading f* 
/' g;lpvll.. Lemrxa. i t  ma7 open t5e d o o ~  for abjection. 
j /  

I 

pule on motlonv t o  strLke i s  stronyer' than 1 thin!;. I th in6  
I 

i t  is vary limited, 
I* 
jl 

4 i Xr. Tolman, cast night we put in t h i s  expression of 
z 

!' 

/ omitting a mre statemant of evidence, an6 hare we Leave i t  ! 
il 
I. I 1 

" out.  That i a  t o  say, i t  is 2x1 Rule 30, and we have not got I 1; 
I 

1 
I 

; t o  t h n t  yet,  But we did  a o t  last night on that ruls. 1 1 
On the general denial business, the gen- 

1: e ~ a Z  opbion of' lawyers about i t  is %hat, whlle i t ;  may not be 
i t  

1 

i necessary o~ deetlrable to r equL~e  ther defendant to go ah@#& . / ii 
I '  

; 

H 
I 
1 

! an8 answer or 6eng spea i f iaa l . ly  each cdllegatlon, we can accqm-1 
I 

I] i i 

i; ~ ~ l i s b  som~thlng t h n t  t v Z 3 . l  s q t l e ' y  the members o f  the bag 
ii '2ur I I ! % p ~ r ~ p ~ ~ l e  that $:snsx-si. 5 s  be ubolislled, and putting in 1 I! 
1(  

I! '.8L ~entence or t w o  along the l ine  oE Comecticut, ?,hat ~ r .  
i 

1 i 



' w i t h  any nJ lagat ian  you can ndmit part  op deny par t ,  but 
I 

they n~uat angwsr it alZ, and apecifioally admit p a r t  

that i s  t rue ,  an6 g e t  rid of the opening givetn a lawyer t o 

j: 
asny whole allegation, even thou.qh muah of it is truts, L ;  

I 
I $2 

1 mcroly becnunc t!rrra * n  soma l i t + l c  qaaliflcntion in that thd i  
I8 

i' 
il 6an derrg, f Lhln,- PJB van a c c a m p l i s h a o m t ~ t h i ~  along the i 

i 1 is 

!' 1: l l n e  of the Equity ruleg,whlch recommend avoiding general 
I i i 

I d a ~ l a l s  and tk~e ~ e c a m n d a t i o n  of the Bar Association and 
I 

I 
i ! the expe~isnce of many l a w ~ o r e ,  by puttin& somethZng o f  Lhat 

\ L 

I 

k2nd in* I iz:ill go so far na to say t M t  ~ h s y  skiould 'be 
; I i 

requared to deny  prr admlt svory apaoihf t o  allegation. But I 
I 

we all know that where an allegatiton i s  inaccu~ately etated . i 

and St gives us an sxcuse t o  deny %ha .rvh03-e thf+n&, we, ouejht j 
1 

I I 

not to be able to do that, Fa ought eo be able t o  accept ' 
i; b 

that  which would g o t  at the moat o f  it, 
t l  

for  it. 

1; Dean Clark. I ~ l m  w d l l . i n . 7  to ~ u t  in that: p ~ 0 ~ l 8 % 0 n *  
t l  

i/ M p ,  ~ o r ~ z a n .  I m o v e  tha t  that  be done. 

H r .  Bitchell ,  I would u a t h e ~  have I?!. Hcrgan s t a t e  i t - -  

I t h a t  CX+(~YI) h i m e  
w 

Er. M,rgnn. It is the rule of pracGlce in Connecticut 

I had in mindr I am nor prepared t o give tho;~hrarse- 

010~59~ but i t  l e  t o  the ef fec t  %hat in 8enying an a l lega t ion  

w h i a l z  13 made, utritb quaf l .aat lonsc the party denyfng nust . 



sgectf 'y those port ion8 o f  the allegations whioh ha raa23y 

den9e8 and admit the  oortfton--have, uau the r u l e  there,  Dean 

CJapk? 

Dean Clark, No, I have a r e f & ~ o n c e  to it, i t  i s  the 

the Conneeticut Praceics book, Saction 199, 

b. Blitchell. Can wte not loavs that  t o t h o  d r a f t i n g  

committee with the  recornendation that they try to draft gome- 

t h lng  along those, linse? 

I&, Olney. I move that that bo done* 

MP. EXorgan. I suoond the mation. 

Mr. !$itohell, Doea tha t  Snclude Rule 271 

Nfr.Olney. No. 

HP, ifolmm. should not Borne regar4 be given ~ l a o  t o  the 

cornelderation of Equity  Rule SO? 
4 I 

Dean Clark, Well, I t h i n k  i t  ought to be clear. Ae a 1 
1 

matt~r cS fact ,  I wanted to Zenva this expreeeion in* and I 
I 

I took it t h a t  ion men would leave, th is  ex- I 

1 

preeaian i n  

Edilr. Morgan. T h a t  18 right. 

Pnr. Mitahell. T h a t  l e  righG* 
I 

MP. Morgan. A cPsmial of evapy $ % @ ~ ~ f ; ~ ? i ) ~ - ~ . ~ & f  h.@ ]fine t o  

take out the qual if f cation, 1 run clatirjf %ad. I agrge wi+h 

Mr. Dodge t ha t  t h e m  l e  na uae o f  repcsgtllng. 

H r ,  ~ilftahelT~ All khose in favor w i l l  say "ayeH, those 



opposed "nc." 
I 

(The motton was unaxlZmously 
adopted. ) 

illr, \Vickorsham. In this r u l e  as t;o the pulwer, Rule 21, ; 
I ahould -thlnlr we' might insert, bcfore %he l a s t  rsetnkenae, 

I '  

In the fourth Line from the bottom, "Fasts which constftute , I 
i 

matters of defense shoula be stated plainly, omittlw any 
I 

3 

j I t 

I 

mere statemant of evidencesH that 18 substantially w h a t  you 

/ '  

j ! 
L ~ei6dper Pau mean a l r l r v p a t l v e  defense? 
1 

1 

I' 5 

Mr. W%ckcbrshm, No:: rnrsrelg a2 ' f imat ive  defenae, but 
jm 
t '  

:: facts con:. t l tut lng matters of def enset, 

Doan Clark. t h e  you fn mind this provision in the 
/L 

j; f i r s t  sentence of Rule 3 6 r  I think i t  is oovered there. 
I S  

; I 1 do not know G h a t  I ob j a c t  greatly t o  i n n e ~ t i n g  this, but 
i: 

I objsak t o  doing i t  over again. It i s  not 2x3 here* 

i Mr. xargan. I thlnk Rule 35 wilL take care o f  it. 

I 

I 

I 
1: 

MT. Wiobsrsham, But you have got  a grovisIon as to ths \ 

plaintiff in Rule 25, and that requires the complaint t o  con4 

t a i n  a short and plalls etatement o f  the grounds upon whRhioh 

*h6s courtb j u s i s d i o t l o n  depends, thus omletina; any mere 

statement of avidanca, 

l d r .  Mo~gan. ~Plhnt is the mntter w i t h  t h o  : i ret  aentencs ol" 
af R u l e  27, that the defendant by hfs answer khaX-1 s e t  out i x  

ahopt ~tnd s im* keraa h h  defense r" 



IrJiekersham. n~hall s e t  out in short and simple t e ~ m s  

the facts confitftuting h f a  defense o r  defensosrH 

P~of. Sunds~laf3.d.~ Yfs11, if your d e f  ens@ i s  a denial, 

sk~at are t h a  fac ts?  

i:'icl-:ersh&m, Well, of cournc.l, you could get an affir4 
I 

m:&ive defsnae, 1 

i 
I 

Dean e h r k .  VdeXl, why docja not the genoral Rule 35 
: I 

cover i t? @his J- really doe8 not mean anything t ; a y w q 9  as t h ~  i 
I 

aou~se of' deolsians on Stacts shows that 3% in just an uiimoni- ' I 

tion, and I put in the admonition at %be top  of' Rule 35. I 

I I 

Mit~heII~ Thera i~ a provlstlon 2x3 the Equity pule ! 

about "omikting mere evldenoeaU i 
! 
I 

h, Wrgan? You coula put %n.RomLtting mere svldenca," 
here, 

Mr. Mltchell* Yes, you coulcl aay/"omitting mare evf- 
1 

~:I$ckp;pahgm. 1\IN ti-?ov.;:ht vvaa th&C Rule 25 

~rpeeif ic pule ae t o  the co12t;errts o f  the complaint, and k~et 

217, dealing with Lhe --inawer- ought t o  ber as  spec i f ic  8 ru le  a8 

~ p .  Tolman. "mitt 2ng mere st ~tements of avidsnceB? 

iRIr. gltohtsl l .  i g L l l  you make a motion stating whe~e you 

think they oughk t o  go in in Rule 27. 



Ntr. Tfdickersham, Well, 1.t; -ouLd go in l ine 3, a f t e r  tXlai 

word "claimR asserted i n  tho  comn2aintR or l a t e r  on 2n the 

provlslone as t o  ansmor. I l a a v e  t h o t  to ths draftgag 

com&lAxa, xs a mcl.tar of style, but I should % B B F ] F ~  9 0 ~ -  

t h9~1:z - - " fac ts  Gonstltuting tl d6fenseS' ~ l h o ~ ~ ~  be 

s ta te&,  w i t t i n g  any mere statement of evidencer" 

I f 

h e  h e  thing you went In i a  Hornittins any I 

mere statement o eviderics." 

mr Ghsrryr Iar it not a question whethsr should 

be stated here, htaln Iiule 23 ,  QP on ly  onoe as a mabeer ::f 

arafting by the  s ty l e  committee? 

17icllarsham. T h a t  w l l l ,  be all r igh t .  

BIp. Cherry. That i s  a mattes t h a t  should be Left %O 

&@ 
k&bsk@& to g::t away from tbs A oxpreserioner a a  to the corn- 

p l a i n t  ustatemant :f Pacts conetituting a csusa of action", 

and In the answer astatamant of f a o t a  constituting a dtilaitzl 

OF daf  enso ." 
Che~Fy. Z am merely euggesting whether i t  shoux 

go fn each one of? thsaa, rules or be stated only once in 

Rule 36 and be Left t o  the, d ~ a i t l a g  omfl i t t ;eer 

Mp, j&k+kabellr Yell, %1C 5% fs sati&fact:-ry iue a ~ i l l  haT 
/ I  

8 0  undef~1~t00& that they w i l l  put %hat oxause in witha 

any mere a katsmegxb of the  evidence" bath tae to t h ~  anwer 



Ghap wE12 :>ut it in Ih le  95, a r  s c a t t ~ r  5% arelmd. 

F ~ P  e IAoTkine  T vmuld l i k e  t o  ask the tsssgor%eat alas r?_uee=, 

%tonl Tn b i g  &.raaft, ad" riule 27 ho Izne the wordan gavomnt3nk~ 

otbp than thaacs of value ar 6amagcsa wh%lzllch ils t h @ 2 ~ ~ v l 8 5 o n  

of gqa%l;y iiuXe 30. But %ki;hor?e Tallows is Equity k'ule 30 an 1 
i 

exoeptloa reatillng, "except: &a iaga:alnat: an inftiaL, iunat lc ,  or : 
I 

i other gors::n ma not undar p a ~ d Z a s c r h l p , ~  iwan%i 
I 

I a 
sd to ask w k ~ ~ ) t h f i ~ ~  he && that mdviaecllg"? 

k 

I 

advlaerdly, but: af2t;sr canelderaCion. I mtgbt sdiy that I have I I 

f L  that  I f '  you have irr t h i a  rcsstr%~.ction, 2% i s  tPol-xbCPZr% 
I 

1 

I 

@ i t  me=B thaG you g o t  4x3 Pr@v@ I 

I 



. why ~&culd be the: rule? 
1 

I&. &ickershnm, That should Ix the r u l e  on the theory 
/ ;  
' that the  guardian ~rd litem oup;hG not t o  be able t o  bind or 

I 

'' pp@judice the infant * s  rights. The infant; is a ward of the I 

I ' 

b 
! court and .he oourt ~ 2 3 . 5  look out for kllm, The gua~dian 
i j  +"; 

do the best  he can an8 trust the court, but he cannot 

Dean Clark. What basis sboula there be fo r  suelz a rule? i 
I 
3 

Mr. Wlokorclham. The basis is that  the  Infant; icr the 
I 

I! I 

! 
p a r d  of the  court and a mePe depuky of the coust could not; I 

1 

!I I i j 
:.greju&ics 1; t h e  duty of t h e  court  to protoct the ii.nf%nt. - 

1; 
I t  

1 Dean Clark. That is why the piovia ion ought not t o  bs 
I 

> I  I i /i 

Mr. \ifiokerehmn. You do not want to have the infant gP0- ! 

/i t o o t e d ?  
rl 

Dean Clark, No, 5 do not m e  why you shoulc! l n t e r f e ~ e  
!I 
~ i w i t h  getteng casee tr-led when the infant must be, adswatelg 
1 7  

i protected. s 
! 

$ 1  i 
1 

b, W%ok@rsham. The only kheol~g 28 that an a dux% o an 1: I ! 
I >  

I <  
j give ina::ructlons t o  hiet attorney, but that an infant o r  an I 11 
I s  

:I 
i inoompcstent, no t  belng of sound mind or f u l l  Cliacretion, 

I 

1 
! 2 I 

c a n n o t  give inr:truction, and bhcrefore aught not t o  he r e j u d  I 
i i  1 
I 

-8 by the ac t  %on o f  the, vioarious repreepentat ive. 
\ [  

I 
I 

1 
I 

I 



o r  applies only to an lnfmtg  i t  says "except as  againat bun 

Infant, lunatic, or othcxa person non cornpop and not under 

guardlanstiip. H Now, d o ~ s  thls suggestion reLate only t o  

infants not t~ndcr guardianship, o r  t o  t hwe others? 

MP. I)ublb. 1 tlzlnk the phase "not: under guard2anah4pe 
1 

l i m i t s  only !he other  persons. It i s  nbsolute as t o  the in- 
&& 

Pa:.t o r  lunatia, i f  they hmo a ;;ua~dian. 
R 

- > 

Ar, FJi tchel l ,  But I do not ~ o e  why t he ra  is any d i e -  

people, if there 28 not a g e n e ~ k l  guardian. I ao not, know 

w h s t  1% meann, 
I 

P I  

2 i ~ p w  *)OdgB. I thfa the  rights o f  these peo-gjle are cover4 
I 
I 

ed slaernhera tlmn under pleading* 1 

W 

I 

I 
I 
i K r .  Mgrgtm. l k  i s  a qusation of  substance. Ordfnarily, , 
! 

tba  court  ~ r C l l  not a l l o ; ~  them t o  bind the infanti 

77% 
Hpl, Mitch~XIr Are you ready t o  sad on iLule 2'71 

blr. Loftin.  Do we understand, XIrr Chiman, that the 1 

Bean Clark* Yeg. 

I 
hlilr, IAftin. I-t; should be in t h i a  r u l e  or some othe1? 1 

~ ~ 1 8  r 
F 

i 
Doan Clark,  I an i1o-b sure  what those requestrj mean* I j 

i 

have considspsd It ?-*& 7bZt =- . i view 1s &@aided upon f t r  1% 1 I 
i 
i 
I 
I 
I 



is a provision fop the protection of the fafant;, ard there 

1s a later provision for  the appointment o f  a g u a ~ d k n  rrrlaD ad 

litern. Now9 when I sm t o l d  Z;o give fur ther  considaretion, 
P 

does 3.t mean that  I reverse my daclsiton or not? 

1 
there  was a guardtan ad litam, any deoision he ma&@ skLould 

Dean Clltwk, yap,, 

A'%ia? Morgan. En pleadin;;? 

;fir, Wickeraham. I objec t  t o  that, 

Dean Clark. An infant, i pruperly reg~essnted under i 
the cars of th o o ~ t r  ktn~nd that  besag true, ww should not 

the  represen%atlve that does the work have the same power 

to bind h i m  as w i t h  adults? 

f5-'I~* R~eke~~ lh&m* Because he vmuld osntsubrt; with his 
4 

pr inc ipa l  an6 ta e, h i a  pr9neipalf~ instruotions. fn other 

wordrj, h l a  du ty  $? o sea in n general way aa t o  the infan%% 
f i  

interests, and he has no pmer to bind h lm,  beoause he can 

no* take instrucb%ans Pmgotzl t h e  infant,  

weer the contro l  o f  :.he oourt right along. 

Dean Clark. a l l  t h i s  %an@ ier %hut in any* case where 

thore is m infant i n  it;, you have t o  have every elngle 



allegat3.0~ o f  the complaint mproved, 

X P ~  VJickcrsMm. We a r e  familiar with that practf ce, and 

It gives r l s e  t o  no cnmplaint. 

Dean Clark. In cod@ prac%ica, we do not f%nB $hat. 

KP. Wickersham. But whethar it 1s code practiae o r  not, 

averybody knows that  a gu-ardlan cannot bind the infant. 

Dean Clark. you do not s in& my%k;hing In t h o  New York 

rules on pleading $0 klmt effect. 

14~.  Wickepsham. 1% i s  so well exrtablfahed in New Yapk 

th8.[;-- , 

j 
8'1 

h%xae f3Tktohsll (~nfberpoelng). &he rule 2s not a rule of ' : 
gle&&ing at all. I 

P&i, EiekersMm* It is a ruler of substantive Law* I 

Par, &'fSH'cel-j@lZe It fs 'rhe duty of the guaraian %o deny 

svsrythlng. The rlsult is, n s  a matter o r  g r & ~ t i 8 @ ,  that 

he al:-ays dosa deny. 
w 

MP. filgPganr Surely. 

M r .  lVickersham. I should be vsry mch surpriae8, if 

the matter i s  embodied %XI rul88 in tb vvarious coupta of New , 

York, a n d  it i s  so  wel l  aei;t%e& that 9n t&s 50 years that I 

have deal t  w i t h  it--.and I have been a ~ l p e a l a l  guardian-and , 

you h o w  v iha t  your duty l a .  In othe:r wordls, theore t ica l ly  

the court  takes care of it, an3 there many things which 
i L 

I 



b 

adult can do in i n s t r u c t i n  an attorney tha Infant 

@&n336'k d6s 
to 

h%r .  Eorgan. I was not  ... bjecting t o  -tho ~uls, but/l)ean 
t 

Clark 8 interpretation of it. %e s ~ i d  9t meant, certainly, 

th3. t  ho vaas bound. by ndlmfssions, @to., and forced t o  deny, , 

Dean Cla~k, ' o  you mean to say that a formal allega~ 

Cion, such as that the plaintiff i a  a corporation, must be 

proved insvory case against an fnfant? 

PJP. j7forg;an. 5: am not a w e  abouL thae particular one* 

NP. W i ~ k e ~ s h m ~  There 28 a statutory provis ion about 

EF.  onw worth. 1 thlnk L ~ ? e p r a c t i o e  i l s  t o  deny it, but 

no t  to be meticuloue about tha metf~od of praying it. As fa3 

as the pleadinr8 are ooncernnd, i t  is denied. 

F&pir, Pditchellr 7% i s  deniod because he puts  1.n la I 

na% 
denial, it ics/deniod becauae be does not admit i t r  

Hr. Olney. What about a guardian denylngsamethfng thnt  

he knows i s  perfectly- true? 

4 h V i r g i n i ~  some o f  t 

"The infant cannot m i v e  anythingl but 

n 
1 8 ~ ~  'b'Jickersham. A b t  is a general mle,beonuse, he, 

H i s  attorney or guard 
cannot speak for him3elf. 
his representative. 



blpi IColplar l a  there any dispute about that? 

~ p .  y;ickepsham* .I. understand that Dean C~ark W & ~ % E I  t o  

ohange that. 

]Ap. Tolman. Po, he was qpeakfng abrat his indfvfdual 

belie&+, 

Dean CZark. No, 5 do not, 

Kr. Dobie, Somebody 18 7olng t o  raise question. 

; J r ,  Loft;in. We are, general ly basin;; thi-;se, rules on %he 

Equity rules. Now, we omit somg2;hing t Z l a t  123 in the  Equity 

rule, and the question might arlse, Why did we Zeavs that ou% 

1 h e  Theae rules are going t o  have the Eoree 

of l a w  and. beoollle stsrtutelzl, and if you at&@ spesolf llasrllg 
no% 

that everything, that ie/denie& is admitbed, even agalnst the 

infa nt;, ape we not in ~n~ouble? 

Mr, 5oft;fn. If they have the fosee of law, then you 

might change the law. 

1V;r, IfIIStchelX. IVould it not be, better to take bha 

Equity language on thae and put it in and add EI littls to 

it, and. end the whole o o n t ~ o v ~ r a ~ ?  

Dean Clark. sup:ose, 80. I do not th ink  it make8 

much d3f f @%%no8 1, T h i s  car~iea a prov i s ion  in the rule 

that not sxiat ,  so far art E know, in all the  ooda, Stadetl 

You do not findl in any aode any requirement o f  this kind. 
I 

Mr. Wickeraham. Well, if yourneke that  point, ,.- I would 

in~srt in t he seventh i lne  from the bottom, after the-sprorfls 



fishall  be aeemed admit.&e6", the  word8 in Equity Rule? 30, 

"sxoept as ggainst an infant, lunaitc or other parson - rron 

cornpus - anc! not  undor gun~dfanshipr" 

Xpr  L o f t i n *  Do youmake that  a s - a m o t i o n ?  

$&re \Vioke~al~am~ Yes. 

IGrr Eo~Z;$EI~  5: second f t *  

Mr. MltoWPI. Is thsra any further discuasionT 

Olney. I wlZl f~uggeet that;$ ~ 5 t h  a l l  the experience 

that I have had, q u i t e  a nwaber of t h e e ,  and that wasr re- 

oently emphaalzed--I had t o  draw an. answer t o  a long and very 

discu~e?s tve and involved compla$nf-- 

EXr. F3t1Cohell. Doass Ghat rslat- to this  guarillanshig 

bualnesa? 

fgIr, FIIStchell. We have a mot ion pending in regard to 

Itnfancy .that would leke to dispose of r 

(A vote was thereupon taken, and 
the monbara exoept one voted Sn 
favor of the motion@) 

Mr. Ellitchell. NOW, is it something undtsr RuZe 27, 

Olne y? 

Olneyr Yee, Ruls 27. Aa I say, I b d  %o anower 

a long and very diaour~i%ve coml?laint. Z'he only way to ef- 

faatualPy put before the court the pos i t lon  o f  the defend- 

tan% was to t e l l  hi8 s to ry  affirma.tivaly. It could not be 

&one bymere  denial* It waa necessary t o  do that iln order 



t o  give the court an idea of' vhat the real f a c t s  W e P R *  And 

so  wa simply took tho be11 by the horns and maae the answer 

in t w o  parts, and in one X s e t  out affimnativelg the affir- 

mative defenses. 1% was a long a t o r g j  but t h e r e  they were,  

8t)t out VIBP:: Q B P B ~ U ~ ~ ~ ,  %o give the court  a quiok idea, But 

in orller to make double melasure, Z had to go t o  work and deny 

spea2f lcally evepy allegation of that complaint, an8 it took 

me several days to do it in that Fasbaon--although 1 think 

the aff lma t ive  answer shouLd have been tagen 2x1 itself as a 

den%al. 

Now, the propep ldea o f  plea8lngs is t o  present t o  the 

aour t  in advande a { rnal  statement of the posi t ion  o f  tha pw 

ties -o  tha t ,  they can be undhsristoo& an2, the court can g e t  an 

i d e a  of what they ape. Now, I hnve made this suggestion for 

your considera%ion, and I am not cer ta in  i t  i s  worth w h l b  

or mlght net involve aom f u r t h r  quel~t lon %hat I do not quit 

6 @ 8 :  

w 
//The anewer or  reply by wag. of traverse m q  not bs made in 

%srms of exprase d snirnl, but may be ma&@ by affimnative alle- 

g a t i o n ~  of fects  which, t o  the extent; t o  whlah they are Ln- 

conslateIlt with the &legations o? t h~ opposlng party, shall 

be taken t o  be m t3era$aX t , t he~eo f~"  

Mt?. Mftohell.  Can you continue the Beme thing i n t o  the 

answer by stating in k h e  last paragraph "8tsnying each and 

every allegation of the o ~ m ~ l . a i n c l n t , ~  



MP. OZney. I am not sure about tk~ae. 
:I 

1 H p ,  llobls r wosked fn  that case 

M r *  0 3 . n ~ ~ .  I dld I t both wars. 
not 

far,  l~lltchell. You ought/to be afraid, unless the r u b  

requires a spec;ificr denial paragraph by ga~agraph, apd that 

we have not  fnsfatssd an+ 
Nip. Lsm~um. You oould have denied each alls@;akf.onr 
Mr, Olney. It was 2m-passii:le t o  do tha t  in oonnotltlon 

w i t h  each parag~aph o f  th i s  cmplaifitr You h 6 t o  tell your 

s t o ~ y  as  B v~hole. 

Kip, $$-lt;chsll, Were you operstlnr- under a s e t  o f  rules 

that require& y a t o  speoifi-ally evory alLsgation in each 
'2 

par:., graph ' , 

Mr, Olney. No, but  every s g e c i f f c  allegation o f  the 

cornplaAnt, 

tZpir. MltchelZ. Now, we have pluch a rule &re$ that 18, 
I; 

ii i l  
as T understand y o u r  statement, you d i d  not have t o  go down 

,I 

1: 

paragraph by paragraph and review the al&egation. 

BIXL Olney, Wtsll,'you h:ve go t  Co 60 it, unXess you put 

in a general denial. 

Dean C%a~lf, The general dsnial, 1 unller~tsuld) s t i l l  

staye8 in? ' 

X;Ir. Olney. I $:now i% 818. 

&r. PIIitchellr That v~auld solva, your probl.em. 

I. Hr, Olney. I %Mnk the profession f a i l 8  to aggr~alate 

Ohat they c a n  put in a good denial. by way of af f i~mat iaa  



allegation. It may bs worth w h i l e  to c a l l  their ~ % t ~ @ n t Z o n  

to it, becnuso, i f  t;!iat p r a c t l c e  I s  followed i.1; w f l l  cxear up 

a gaud many abaurd plaadlngs. 
.b 

Prof. m Sundetrlarrd. In Eichigan, we have a mle that 

wh~hora, %he defeniiant in sup.2ort of his denial r e l i e s  upon an 

affirmative s e t  of facts, hts must BBG tfiem UP;' 

Mr. Morgan. That makea h i m  pleading hla svidence. 

tha t  s i tua t ion  ier reeplred and oert slinly glves notice . 
~ I P .  OLneg. YOU take the average answers if it is aC 

all complicated, w i t h  the deetire on the part of the deienClant 

attorney to avoid-- 

?& * 1Vlorp;an ( Xnt e rp  *:s ing) , Argumentat ivdl denials. 

&. Olney. No, nut argu:zentative denials, but sr nega* 

t i v a  pregnant--th@ court can x+ ead .that answer, and he oannob 

Cell f o r  tho  l i f e  of h2m what i t  8s a l l  about. There are a 

l o t  of  denilals in there, but it would take h l m  a long t f m e  

t;o deternine what is denied. But f f  the answer t e l l s  Ghs 

defendant s story a fELmat i ve l y ,  i t  ia~ going t o  presont a 

much b a ~ t t e ~  picture t o  the c o u r t  that tries the cas@r 

ftlr. Wickersham. I have alwag~ bsenaccuatornsd t o  do 

that--aftor res :onding to the allegation, then set f o r t h  the 

story of the defendant, whe~e l t  i s  desirable to g e t  the wh611 

e t o r y  before the court ,  a s  a separate defense. 

W. Olnsyr WelL, th i s  was jusk a suggestion, and I 



think the suggestPon had batter  be withdrawn. 

Bkilr .  EIltchelL. Ape3 ~ e r e a d y t h c s n  t o  vote on Rule 271 

A11 in favor of %he adoption a f  the r u l e  aa modified vf X I  

ssvg "ayeG$ those 0?~08(3a jfn~,fT 

( A  vote was taken and the  ru le  
wae unanimously adopted. ) 

Dean Clarkr 1- 1, in palgsing on the point we have 

8iacuer~s8, point; o ~ z t  tha2; in d h i  - rule Rule 21 provides 

sneoilficaXly on the m a t t o r  o f  @onsent ot? rs, rsons qmler die- 

Hr, Wickershslm. How do you mean-~paclal. authoriga- 

t i o n  f o r  what? 

Dean Clark. Por consent by the guardian QP next 

f~Crletn&, wfth t he consent o f  the judge. 

1 8 ~ .  kxargan. If the~e f s  an order of the ju8ge, then 

there is no oacaalon f u r  that. 

Dean Clark, Express authori ty  TOP what we haoe now 

&&ken aways 

P *  a *  No. 

Mr. JifitchaPZ. Now, wa are ctom t o  Rule 28. 

M r .  Doage. Za there any p rov i s ion  i n t h s s ~  rules 

f o r  penaZieing the violation thoreof? yha.t; hslppens i f  a 

plaintiff Piles a pro l ix  com~lalnt, manifestly not; complying 

with the rulaa? 

Dean CZark. Thme 18 a certain provision fop defal.tXt 
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s 

fop not doing things on t ime $he provisiollefor mfstakss 

In pleadfag Lare c o v ~ r e d  only by the rnotlon t o  oorrec t ,  vJhich 

I think is &2,1e 37* 2nd you kf 31 notf ae rwhen we g e t  there 

tha t  that i s  of a vary Limited soape. 

&, 8odge. VJ4311, the C C O U F ~  mugt haw au thor i ty  to nona 

Dean Clark. P o s s l ; ~ Z y  ws hcd bet ter  take tbat up when 

we get to Bule 37. 

f i r ~ C  sentttnos, "The answer must s t a t e  nay counterclaim arts- 
but 

ing out of the %rovnsa@%ionrfi I hate that word,/if you do 

not leave it th&tre 115~nnt  t o  make it as broad srs p o ~ ~ t l b l a .  

Dean Cla~k. This l e  a compulsory of the 

$2~. Dob48. yes, \Veil, that 98 not so bad. 

fln tho saoond line of nulr! 28, Tkuxb do you mean by %he 
c l a b  i a  deemed 4 

/ to  bo walve8" unletla it a t a t e s  any cLalm arfa- 
A 9 

ing  out of %ha t:%aneaotisn. !That clo you rnean4gy that? 

Dean Clark, wantrid t o suggecrt: the two.olternativcslr. 

%om$ In the other bracksk-8 i t  sags sarising out of tha 
i&p. \qlSoke~aba* 

a& and aceur~aneas," 

Dean CLark. Yes, I m ~ a n t  them a s  t w o  altsma%ives 



actions3 and ~ocourrencese8 was not eure,alX of %huge 

ehlnga added very muoh, and I pwk in the two alternatives * 

V J k m ~ a t  this requirement; of compu~ory.filing is adcpted 5% 

1s usual to have bhe tern !Itranea~tlon.~ I do noh like, 

that muob better.  

k. VBlokersham. 1 d o  no t  e i the r .  I l ike  ucauee of 

actionH muah batter* 

Dean ~ l a r l r /  "Cauars of act ionH w i l l  not; do It. This 

is broader .th: n anybody's eoncctptioll of Hcause of' ao t i oaeW 

8 2 ~ .  W$.okershmr Rut now gou are sayilng that de- 

f endant :n a f.a~muit Xoeea the counter r igkt  o f  action 

against the plaint iff  if her doea no t  plead it, i f  t 

cowkapclaim arlsetl out o f  sithar tho txnnserck%csn which is. 

tha subject of the aceion, or out of a c t s  and aocurrarnces 

whichare the subject lrratter of the action. 

1 8  h e  Doas not the sscond clause there 

moire n dis t i .nc t ion  betwsen thnk sort of easehad the oounta: 

eX&fm which may be tlns auSJeot of .an inaewndent &ot;ionl 

blpe Wickeraham. Yes ,  but that 58 ~olun*c*~y* 

~ 2 .  v J % ~ k a r g b m .  That i s  voluntary, but I am @ p e e a k -  

ing of this provision which ends a l l  rlgbt of ta man to a 



1 ;  

I 

I 1-3 
I & *  lAdtohel2. I d o  not 80 reaa i%* Ikm next sen- ' 

I 

,! tence is if i t ;  is kh~subjsbt of an independent act ion Jbt may 

I 
I 

Dean Clark. me explain* I think Mr. WLake~sham 
I ,  1 

1' i s  correct in saying that be doee not l i k e  it;. Some of the 1 
! 

/ /  i 
1. codes provide thaS, 2f you do not file oounte~claLms arising : 
11 
/ I  I 

[' @ ouC of t h ~  affairHc you lose ft, an that  is what is attempq- 

1 ed the 88l'lt6EI~@e 
il 

i 
1 I 

i! i[ 
l r  Mr. Olney, Ybu. t n k o  i-hr? caan of a rjet-off + 

; ! 
i ! Dean Clark. The SLatos are  CalifornSa, d ~ q u i t y  90, on the 

tma, Nevada, and Utah, Now, other codes try 
j! A 
;! p e n a l t y o n  it. Other codes provide that i f t h ~  diefendant 
1: ! 
i i  fails t o  s e t  up such n oount;csrclaim k * ~  oannot recover coot-- 
/ /  1 

1 Indiana, Ohla, 8klahoma undl ivyoming. I 
! 

! 

1 I 4  z 

By. Wiokersham. \Tell, do you undejrstdnd %ha% under ! 
I 

i; that; Equity ru le  if the defendant docs8 not sst  up t h a t  aounteq- 
jl I 
1, olaim, he i s  barrod fo~evetrf rorn suing on i%? I do not sro 1 
~i i 
j! underatand 2 t .  It duos not say g a r  
:I 
i i  

11 h lr ,  Dobis. Zt sago "must." 
1 

;i 
il ?+fr. Wickeraham. 1 knowit Bays f l ~ e t "  but there ie 
f 

no penalty. 
If 

I 

I! 
I! M r .  Olney, That is %be r u l e  in ovmy jurisdicti>9nt 
I /  
11 

I 
i 

I! . 

I /  
i 
i 



You taPe the case 09 a sat-off, and of course set-off comes 

under the same thing, 

Dean Clark. The n t l e  Sn some code8 reatla 8 ?kVeuery 

counte~claim shall be s e t  up or? ber deemed abandonedr" I thin 

that rule should be amended. There f t r  a long 8kzmg~ of Fed- 

ara% @$tat ions, 

&IF. Dobis. Not $upreme Caurt oaeB r 

bk. Morgan. The rule does not eay "or may bs CLsemed 

b e .  \Viokersbam. No, it; does not say "may be &@erne& 

abandoned." It eaya must state  in short and simple formr 

Now, t h r z C  9s rather directed to %he l o r n  o f  the statc3ment +bkm 

the proq4aion that the countsrolaim may be InserCed. 

Dean Clark. I think &hare 1s a Supreme Cawt  *here 
II' 

1~4 the cam a$ the Amsricnn Exohanpy of  New Yark. 

&TP+ Donwarthy. I viauld ZfE-8 to ask whether that i e  no 

opposed t o  t h a  laoa hare--far instanca~, a pkqlreioian sues for 

professional aervicas, and the defendant claims malpractice, 

and i t  1% t r i a d  ou* In a cstun%e~clailrz An that suit .  

FJr. Wioket~r~ham* Yap, 9 would bo in favor of tnklng 

tha  f i r s t  alternative in bracketsfl(&rising out of th@ t r a n ~ ~ c  

Ion vvhlch ils the 'aubjeat m a e t e ~  o f  the action)." I w~llaJr"; 

be in favor of that. Rut I was wondering how far 

rule h46 been construed. The Equity doe8 not seemCo 
A 



t;'iz&a. > 

MT. Uoble. ley I i n t b ~ ~ ~ z p t  you? Thers a r e  Suprenit 

ii 
i my statement La that these must bo a e t  up in the answer or 1 

1 
$1  w i l l  be d e ~ z e d  sb:ndoned nnLi cannot be s e t  up in a subs@- 

I ,  \ 
$1  

I !I 
i; 

1 rjuenk a=%%. Tho word fltrsnanction *mu:.t be given e broad 1 li I 

!i mtsanl.ng. 
I I 

I 

!I 

HP,, i;J$ckepshnae I would not; o i ~ j e a t  if it "apisini; :I I 
I, L 

out of the tr3ansac%t;ion." 
!I 

I! 
ti Z . ~ F .  Bitchal l .  ~ o u r n a k e  a m o t Z o n t o  accept one of 1 i 
II ! 
I/ these altarnativae? 

I jl 
!I \vkOlqc+pahame Of Course, I l ike  "~auae of ~ P M - Q ~ "  ' il 

I[ I 
k /j better, 
I 

I[ 
i j I/ Doan CL~PIX. "Cause of action" woula not answer at 1 
t j  

I 

ii 
a l l .  Now, as to the altarnatlve, would sag that  they are 

! ! 
ii 

suppoasd to have the same, siga.lflcance. qt, ft" just a gn@g* 'J, 

I 

!i 

t i o n  of tyylng $0 improve on the word " t ~ a n ~ ~ ~ t i o * , " ~ @  t o  

I/ 
13t 

styu.bg 5%.  i r & ~  put in  n ncyi ph:.as@V 
I 
1 11 

I! p Dobfe. lgay I. $kts?  his is %r. ~ust*o@ 
1 

jl 
Butherland, not uobie r 

Il 
if 
11 



is a word --._I____ o$-.fleri3le _ _ mehinlngl ilt may 

W a e s r i e s  o f  rnstny oocuprences, de3endttn.g not so muoh upon 

the wsslkness of t h e i r  connsction, 'uul upon t h e i r  re la t  ionshiga 

T h a t  i d  from 270 U.S. Ei925g %he quotagLon 9e on page 690r 

Mr. l!organr 1s not Htransnotfonu a. i lexi5le word 

riihich means tr?anaaction? (Laughter.) 

Edr, soblee WeWell, they b v o  u t  1ea~Z;  given it n mucrh 

bleoaaer meanlng than the New Pork c o u ~ t s  

Mr. fgorgw* Very mueh so. 

I@. Wioke~erhm.  If that '  is the word used fn the E q y i t  

rule, I think i t  mighe be w e l l  t o  follow i t *  

h l r ,  F$,litohtsll, No, we arcs l1m;miting %t. 

Dean Clark. You mean sxtending i C .  

E T x b  Lemann. 1 should think extending It* 

&Ire &lorean. HSubjeot matter" l a  cmothe~ thing that has 

been fought over. 

;dr. Lemann. It; has been 01. w i l l  be f ough& over. 

P a n  has been i"ought over on joinder and 

ccsmlem?s%w w* 

prof, Sunderrland. "Subjeot mattar" and not vsubjeat*fl 

NF, Olney. Gentlaman, WB have the x%kl@ and a very 

broad concttruotion put upon it by ths Supreme Cout?t* Wky 

ahanga the ru le  undsp Chose aircumstancdel 

Mr, \Tlliokershem. 1 move to aacept the first alter- 

nat ive , . 
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jdr* ;z;opsan. I second ,.he motion* 

Mv. ~tltche3.1, A11 i n  favor of octceptlng t h ~  phrase 

Htranunction which isH w i l l  say "ayeH$ those oppoucii "no." 

( A  vote was taken and the mo~fon 
was unanimously adopt ad ) 

, Dean Clark. Now, I&?. Dabie, do you want to maim a 

eJpe Dbbiea go, J w i l x  withd~aw that. 

lap* OJney. NOW, where there a r e o u u n t e r o l a w  

sr man 28 requi red  Lo prqsent, should they be excepted from 

t h e  counte claims o f  nrhlch the, cour t  would have ~ ~ i g i n a l  

ju r i sd f  c t i o n ?  

~ar.:;un. You I7avs that la tar*  

~ p .  I)~dgs. That $8 Rule 29. 

Mr, Olneyr Then it ought t o g o  inhere .  

Dean Clark. Now, I was consideria3 28 and Rule 

29 togetbor ,  and Rule 28 g o t o  very cumbersome. O O U ~ ~  

be in &Ie 28, except that tb r s  l a  Lot in 28 alto* 

gether. 

18~ .  Olneg. The only suggaetion 1 lnad to make was 

this  u%s annwer should a t s t @  any countercla%m arlofng 

out of $;he transact Ian which is the subject mattar of the 

act ion and wit;hil.n t h e  jur isCLZetlon c l  the aourt." %hat 18 

&IF Sir. ~ $ ~ k ~ r s h ~ ~ (  ~ n t ~ ~ p o ~ i n g ) .  I do not think that 



Il.8 neoesaarp under the authorities.  1 w a s  t roubled  about 

that;, I hrd n u ss - t?on  abr?!lt $2-at, me' h c3 it looke~a inLo 

vsry ae ra fu l ly ,  2nd  I t r l a d  to Pfncl  how far the  deaisfone haw 

gone i n  ~lustafnini;  jurrsi; 1o.t Ion wllcre' there i a  J ~ r 1 ~ d i c t ; i o n  

o f  , the or ig ina l  s u i t  of $:he counterclnlm, even bri~xtlw; In 

th i rd  parties,  a a  betweenthe defondan% and the third party, 

6 6 they wnuld not  have ju r i sd ic t ion  o f  that cause of action 

Mr, Olney. Well, if the cour t  cango ahead r f t h  it, 

1% i s  a thing which I am suggesting is not neaerssarJr. 

D & Q ~  Clark, Yes, your suggestion is baaed on Rule 

29. Rule 29 I s  based on t he  i d e a  that you do not need orig- 

i n a l  JurfsdPction. 

MP. OZney, !@hen my auy~estlon 2s not valid* 

I&. Dobier In those c o t t o . .  cnses they held that 1% 

vaa n o t  neoeasarg that  original jurisdiction shoula appear a B  

$0 a compuJsory c.~unterclaim. 

Mr. Donworth. Thai: is  the s m e  anse--in 279 U,S. 

I&?. 30bfe, peg, that i s  the sstme case, Fdoare vs. 

Cottan Exchanga, 270 U.S, Would you like, to aes that oase* 

P ~ P ,  ~ o ~ , ~ : v a r t h .  Roe 

Eifp. Olney. Ths expression t b t  the ercountarolaim i s  

deemed waived is not reaLlg aacurah. The counterclaim l a  

repllly barred Sn that case. 

Dean Clark, Y@se 



i t I s  not  ra lved;  it i s  barred. 

Do you not th9nk that should ba 

Supreme G o w t  has held as  to - 

~ g u i t g  hie 30-4% doe3 not even say HusaioedH there; 

merely sage the countt;erclaim must state3 , I t  does not saya 1 
b82 

word about w a  l v e r ,  or or angth;hlw else, and then I 

i I 
! 

they have gone on and held that, in the absence of aaflhing; . 

the clalm had to be sued on again* 

mr Olneg. But Justioe Sutberland used the, expre~8-j 

ion Hbarrsdu 
5 

M r .  MitcrhalZ. Maybe he did, but I t h l a  the Equity ; I 

Rule  upon which that decis lon  19 b ~ e e d  dqes not say a word 
1 

j 
I 

a ~ o u t  waiver or bar. i 
M r .  OSney. Fu3ther than that,  i t  was not neaesaary 1 

I 
I 

t o  put nn express provision in$ m t  if any i s  in I should 1 
h w d  1 

think that  i t  gnhould b e H W , "  an& not gwaive&.8 
I 

i 
I 1 

l3sern Clark. 1 thfnk i t  should t ) ~  " O f  oou~aeb 
in I 

I 
i 

I do not auppeee ybu rtt~lly need %%/now that the  curt Ma 1 
i 

sloken, but it seems to mo that, n o  the oourt has spoken, 
\ I 

it i s  well to t e l l  lawgars about it,so that tlrey cia not have: i 

1 

you would not say 



&, Lsaann. No, T say, "is barred." 

I>* , L I Q ~ W ~  p t k l .  5?%thout talking about what 2e already 

gono over, i a  it unLierstood that  tfls def ontiant can m e n d  his 

answer? 

fdr. Donworth. This bar or waiver does no2; take eP- 

Psot w t i l . t h e  thing is merged. i n  judgmcanlj an8 as long as 

he can amend, that %&all rfgbt* 

%an Clark. Yes, that is stated in the amendment see 

t ion ,  and it is trtaed l a t e r  heye, fiver i lnes  frore the battom. 

"'hd the cour t  may al low the am=n?mant of ~n answer to in- 

a l ~ d a  a countercl .nlm upon sut.:h terms as it shall &@am f i t ."  

Mr, Wiobersharn. T; do not  understand this l a s t  part. 

You havet g a t  that  the anolwer musk s2;ats in a counterclaim; 

and then it says down below "$he rfght whiah is sought t o  bo 

enf)foed by the countel?clairn may be one acquirafl by the defBnd 

ant, or arising or m'cwf~, after t he commenaement of the 

plalnkiff*~ action and a t  any tlme before final judgment 'e, 

d& M 
sn%@retdijp may allow  the^ &mendmen% of an anewer to A 

inaZude a comterolaZn upon s u c h i s m a  as it shaL3 deem f L t j  
u' 

prlvided G h a t  it may dlamiss a co;fnterc~aim whioh was g ~ f p I l ~ f 3  

by the d.&%ndant, ar arose or  matu~ed after the cormner~cemsnt 

of the plaZntiff re  ~ c t i o n ,  if? i t  ~tba'l  find that the derendhln 

seeks to prdrrs the  counterclaim f o r  the -?urgeera, OP hasassiap~ 

the  plaintiff and delsylng h2s action. The c o w %  m y  a t  it8 
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8i~cretisn Q P ~ ~ P  a ~3 evdranek ufbi cuun%er°elartm whiich csuIbCE be 

mdle the subject o f  an indeaendefnt actfan or a separate 

u n t i l  the aepnd j u d g E t 2 ~  a l l  t r la l  of-g-~l 

Dean C l a ~ k ,  :\%~tch one that? you shlg the 

n Dean Clarkr $hat is one a:i to whioh there is a good 

aaal of complica~lon$ 

&?e Wlckersbm, Yes 

Dean CZark. 8ome of the rulan are res t r lot ;ednnd some 

rules make the poin t  of' tlme the t l m e  o f  t h f P  arising of' 

plaintiff's alsr%mtm, whtch thrower it away baolr. h t  we have 
. . 

t r i e d  t o  do I s ,  f i r s t ,  t o  provide a definite, rule  t o  a volcP 

question, and second, to provfde pretty free rules Tor plead- 

Ing and y e t  to a3.10~ t1:o oour t  t o  prevel~t any-- 

Mr, Wlabersham. I do not  object to %%* 

Mr. aobie. 19 no* -2he code pov ie r i on  that a covltrac% 

$8 a contraot, and t h e m  I t  oannot arise$ ae t o  t h o  other, 

i t  oan iarleca. I think that i s  the ganeral p ~ ~ ~ l f i i o n ~  X 

think there are aaeee that wag. AnCt suae of them say that 

is the idea--that I may be suing you t o  keep you from golnl?; 

out; a1.d buying a ola3.m againat me. 

&IF. Nlltcbell. You have a motion, Mr. WSokerekam? 



WhaC i~ yaw motion? 

%r. Wickersham. T h a t  accept 1%. 

Nir. Olney I would l i l r s  to g e t  onc charget in lang- 

uage whlcb I t h i n k  is  ikportant. As th f s  f i r a t  scnlsncle 

r ends it sags r %av. s t a t e  any counterclaim which may be tho 

subject of an 1nder;endent setion, r-4 i a  within the juus&d$ct 

i o n  of' the cou r t ,  in accordance t ; l t h  tho p~ovisions o f  Rule 

29,1f PJ~Y:, It; i n  no t  within the j w i s d i c t i o n  af the court 

In aocordance w i t h  the rulee, but it may bs "ln accordancre 

s i L h  the provf~l ions  of Rule 29, a counterolaim a~hich 2s w i t h -  

in the ~u~lr?CL:.ckion of the a o ~ t . ~  

IPjBm C1a2k1 Yes, I guesa we w i l l .  transpo~e that. 

LIP. MStohe3.1, V f e  s i T 1  %rana;jose that;* 

Egr, Olney* Also Zn the nexy sentence it says, "Such 

counttsrcla3.m lmshall include any clafm," etcl Now, that w o ~ d  

%haLIH should. be ??mayfi, by a21 meann, becau~le yau have got  

in them cases in which it is not  mandtltorg Lo preeent t h e  

counter cZa%m. 

Dean Clark* aPraid hat 1 s  ths fault af  my sxpressa 

%on, VhaL T mmnt 19 t h n t  khe term Hoountorcla931m1t sh&lX in- 

01ude @ '' I t hought we oughb Lo 
4 

hQve a def in i t iona l  B C@%~.OXL~  This i s  a deffnlt ion.  We had 

a l i & t l e  discussion about that, whether we sani;ed%o have 

tbs f o m a l i t y ,  even, of the appearance of a s f a t u t e  whiah 



w:uld have, first, a secfxlon on def ini t ions ,  stnd so on$ and 

8 0  i: have put in such definitions as came up along %h~ough 

rulesin th i s  T h i s  i~ a def in i t ion .  

b. Ohey. But al.1 that is required i s  tochange 

"shrill" t o  "may, " 
Dean Clarkr That is a l l  r ight .  

Mr. OZney. Down toward the bottom of .the page you 

say "The r lght which i s  sought to be enforoedg* by the counter 

c l a b  m y  be one." Should that not be put more strongly-- 

# tha t  the rlghks which may be enfrorced shall include those" * 

Dean Clark. I shoula think that 59 a l l  right. 

eun not quite clear that 1% is any 8ifferemk. 1: should think 

you way you put i t  i s  a l l  right. f am not sure w h y  you P s e l  

%hat t h o  ohange i s  ncesaary. Is not  either way the same 

t h ing ,  except that you thfnk f t shoula  b a  mcde in t he plural? 

M r .  Obeyr  \"dell, you put it in Lhe singular, when 

t h e ~ e  may be qu i t e  a number. . 

Nlr, Oabie B u t  it would lapply t o  each one; 

JJP+ Olney. This is not particularly bportanl;. 

%r. MltoheX1. Inatetad of saying "a r igh t , "  you want 

ko say "the ~ighghtrr.~ 

I ~ P ,  Olney, Yes. There Ss one other  thing* 

h!kA Dodge. Ylihile yo'- aye looking at that ,  T w i l l  

ask you a qt.~e~f i ion.  Is ths law s t  preaelzt that  a orosa 

campla%nt not arising attt a f  the slhme traasaction must be 



r , i th in  the jurisdiction o f  "he court? ' 

Dean Clerk, Thr re  19 nothin?; sa id  in the Equi ty  r u l e  

about it, u s  you w i l l  n~ticsr \ 

$& l d r r  Dodge, I mean in actions at law is a s e t - o f f  
r\ 

or counterclaim arising ox& of an in&epsndant co ntract  m y  i t 

n o t  be seie up, although i t  involvss only $200, m d  tb~ref o r e  

would not be withln the jurisdiction of the court. 

Dean Clark, IYeEskL, the aasea go such a distance that 

I t h h k  that many argue t k G +  I do not thfnk LhaC ft Minzls 

been clearly deaided. 

jgpilr. Lemann, ~3111 t ha t  not come up under hie 2@? 

Suppoee you have a c2aim agafnst me for an automobila acai- 

&on% f o r  $3,000, :-n& you owe me $500 far a job o f  norlr. 

Td~[organ. Pnu cannot do thzd now, 

&?, Dodger T h i s  rule may cut off  t h o  r ight  of set- 

off as %t now ~ x L a t s *  

M p r  Lemaxxn. Are you sum you cannot now? 

Ei1,rgan. No. E thfnlc the c o u n t a r c l a b  18 under 

I thin& that is the usual rule. 

Wlr. Lsmann. But suppose you ~ U F :  me on a contract. 
= 7 

I. - I"bickerahm. Lt would depend on %;he lawsuit. 

Miir. Lsmann. Suppose you sue me on an automobile 

f o r  $3,000, and say you o;:e me on a g ~ ~ c e l ? g  b113 $SOOf 



I 

I, can you c:c; tha t?  
!i 

t j  

;c Dean Clarli. You cri; eonfusing t % ~  qu@st lone 
i 

F+$r. Badgefa qu@st;:m was a l imtted on@* 
11 
11 
1 j I&. Dodge. I say if i t w a e  an indepenrient s u i t  r 

4 r  

II Dean Clark. 1 do not  %hi& you can. 
\I 

I j 
1 2  

I i  Mr. uad&ee Yon cannot 48t out a C O U R I ~ O P C ~ P ~ ~  of 
1: 

, $100 a peaera1 court in n motto2 o f  c o n t ~ n o t .  
!i 
11 
11 
'It &% R%n$~orth, 1 do "at t h l a  you canna sn independ-; 

! 
L 

I 1  1: 
ii 
ii ent maktar in a F e d e ~ a l  c o u ~ t  ., I 

I 
Mr. Dabis .  Are y o  dsllring about ho jurindlctional i 

I 
i 
I amount nos? 
I 

: 
I\ 
/i 0886) m ~ f  aan Soda Fountain case, in ~vbic'tl- Chief JUG- 

1 
1i 
/! a t e  the worst opinion he ever wrote. Th@pc is 
t i  - 
I\ I\ 
!: na di~ouss2on of the question. lie says all things consider- 
!i 
I! 

*a, it m y  very via l l  sppoor that the :urisdio-bional amount 
11 
I 

i s  there. Be then o i t w  68 oases,&- on@ of wbkiich 19 in 
-* , 

& I! 
I! 

points because B V C ~ ~  0x1~ 01: tho@ d e p ~ n b ~ d  upon aup~a l l a t e  
I! T 

li - ppooed~-i~e, in wh%ch the ruloa are very differant. 
)\ 
!I 
il 

31. gitchelZ. 'He h ~ v s  no ~ u t h o r i t q .  to make any rule 



&iction, the $upreme COUP% h o g  the final say where the, 

juriediction La uncGrtain, and if it is uncertain you aould 

make any klnd o f  cla9m you ~ a ~ - i t c d  to, and the  upr re me Court 
W U U L ~  approve it, 

.Ed,. 14itohell. Gen'clei::sn, it i s  a littlcs after 1 

ofclook, and I have a request f ~ o m  photograghere who wayant 

i i  il the prfvllege of takirrg phobographs of the member8 of thPe 
fi 
li ; conference, 
tl 
;I 
i /  

I (Thereupon, a t  X r Z O  bfoXook p.m., the Aclvisory Cum- 
I! 
Ij 

I 

rnittee adjourned lr 46 o r  @lack p.m, 
I 

1 
1 

I ;  

I! 
1 1  



Saturday, November 16, 1935. 

%he, Advlsory Coml t te ts  met a t  1145 ovalooh: p.m., 

, pursuant t o  Peaess. 
; j 
I 

EZr. t$itohell. Ws are s t f ll on Rule 26). 

Dean Clark. Hay I speak a f  two d i f f s r en t  kfnci~ of 

questions t h a t  were p~ectented t o  me Burlng. the receas, and 

iiealing with somawhat -the slame problem. 

r i  a t  the f o o t  of the page. 
ii 
I! 
i, &!r. IVickcraham. 281 
1; 

Dean Clark. Rule 213, tho counttsrcllaim qutsrstion. 
1 1. And t b i ~  i s  t h a  same p u r t  t h a t  you o r ig fna l l y  asked ths quepl- 1 j! 

I 1 

11 t i o n  ab=,ut, fzp. ? J i o k a ~ ~ h m ~  I 

P Olney thought that  the /: i i 
I 

I i/ p~ovlsione beginning w i t h  the pvcxB "providedv, and providing i 
I 

li 

I: f o r  dismlseing a counterclaim a c q u i ~ e d  by the d e f  
i s  

1: 
pathor doubtful, and suggested striking it; out nltogcther. 

1; 
i 

I In pai'tiaulur, he raised the question thst no oounterclartm, 
1 1 

I under i;he mnn8atorg. seatian, ought t o  be strlcken out, which, : 
11 

! 
'' %a true. %ken we drew 5% BB t houdght t h ~ r e  would bs no 1 I 

countalrclaim under the mandatory sect ion, be aausa 1% was sup- 1 
i gosad t h ~ t  a aounteraleim a r i s ing  under the transaction orig-i 
1 
1 

// nally clued upon would undoubtedly mature at the time of tha 
$ 1  

Ii I 
i 

ii I orSgi chL one, suggested P;t:~lt whlZe that  usuatlLy be t r u e ,  j 
] I  I 

i I t  would not always nacessarily be true, and his idea wiia t o 1 
I 

/I 1 
i i  

I/ 
; I  

1 
I 



I ' 

I 
s t r ike  that out. Fils'. Dodge suggested that  he, thSnJres 

g 1 %he % Z h 3 ~ f n @ ;  of a counterclaim at  eny time before f i n a l  judg-i 
I i 

men% 18 going t oo  f a r ,  and that  it ought t o  be at any time 
I : 
1 :  

before trial. I was won2oring, com9ining those two points-+ I 

I Z  

/ $  s f  we move the tine up to the t i m e  of trial, and then struck i 
i 
k : 
i : 

out  the proviso, how that  wou2.d ag3on l  t n  %he C o m m i t t e e .  ; 
I ; 
1 c 

2 
Ms, %itchel%. S t r i k e  out entiraly the provlao? i 1 s t 

, &  I 

j !ZF, Wickorsham. It i s  at least an in~provement over 

It saying "befors f i n a l  jubpent,  

Dean Clark, The only question there is one l.2aat X 

ra isad before, t h a d  tho  t r i a l  might concoioably be mifed, 1 

1 
I 

I and you rnighe have wha2; would be claimed t o  be s s h ~ a l  law- 
I 

mCLfX3 a s 

' 
1 I 

Ches~y, EspcciaZJy under these ruletl, w i t h  pro-! ' 1  

v la  ion for  severance and ~ e p a r a t  Eonr I ]  
i I 

1 I 1 % ~ .  Doble. That precise quastt;ion has been raiaed in , 
1 

donneation w i t h  removal of cases on account of prejuai~e 1 
and IacnX l n f  2uanee. That has been changed, so tha t  now i 
1% mcans the f lrsCtrial. j 1 I 

I 

D ft mu54 na17Ljrally be the first trial. 

@pa I)obie. yhat $3 mt the &xpreme Court has he1.8. 

?&pi.. cherry. ~ u t  %hat might not ba sa  w b r e  there 
j 

%a 'rjut one t ~ i a l *  i 
r :  
I r 

T&pSir. Ijodger On the merits. I i / 
'I 1 I I 

&jF * ~h~pprry* $Q 8 under $h& p ~ ~ ~ i s i o n  aao~ked i I / 



a rule calling f o r  aevoranee of the dflffetrent parts af  the 

caseo 

A .  Wickersham. kToultt it bo b e t t o p  to say, ins tead o.i' 

-% issuaafi, n &ax -?%G main issues"? 
A i\ " A 

MP. H i t o h e l l .  I v~ould say "befo1.e the final submLt~~2on 

* :  

UP. It~rgan. Ye'ss. 

b f ~ ,  Wialsarsham. Yea. 

Mr, Idorgan. ,I would l i k e  to have i t  al'lowed 'urlng 

Lr ia l ,  
l-3 

T G r .  MitcheLZ. h a t  leaves 3n. the idea that fi; musk be 

before the Z;rlalm 
-r 

kbdr .  ? d ~ r g ~ n .  Instsad of t r ia l ,  sag "beforrs final sub- 

r n a s s i ~ n * ~ ~  

&fitchell ,  t$%rt do  go:)  t h i n k  nbout that, Mr. ~odger  

hi%?. Uodge. I think i t  i s  a i l  pigh;ht. 

Dean Czar%, %e ~'srnle S'inaJ. eubn%as %on," 

$ 8 ~ .  Mitohall. 1% may be bet t ; e~  t o  say "before corn@- 

LSsn o f  the ?;~.iaI,'' 

Ms. Doworth. after what word doe8 that go in? 

Dean Clark, Sixth l ine  from the bot;Com, %here we have 

"befai?a f flnal judgment $8 and this i s  a variation 

Dean Clstrlc. What about striking out the pPoviso? 

$ 2 ~ ~  Wlcke~sham. I: think tha t  i s  pemisaiv@wf'kh the 



court,  awi l ike  that. If on i t s  face, a late applicatio~ 

appsars to the court to be m . G e  s9mpZy th.e purpose o f  harass- 

flng t h ~  p lk in t i f f ,  the  court would have almost a rfghk to do 
1 
I 

Dean ~ x a ~ k .  You %hltnk, then, 5% would be neoeaaam# 
1 
I 

1 a8 Mr. Obey though% i t  woula, te l % m l t ;  this to only the pep- 
! 
f 

missivs, counteroZaimsZ 
1 

Blr, Wflokershslmc The only what? 
I 

i 

Dean Clark. To only %be pe~missioe aountera~ajmrr. You 

1 
! see, under the f l r s t  sentenae oP the rule-- 
I 

! I  

i 
i 

M r .  iTicksrsb.am. Yes3 well, do you not m%an that; %hat! 
3 

i 

i IS 801 
I 

~ l r ,  ~ab3.e. The other  has to be in the' answer. 

$ 8 ~ ~  Mo~gan. Yes you would have t o  have an amendmetnt + 

Mr. Dobfe. The oompulsory counterolaLmbhas to be in 

the answers l f  2% f a  not lit 1s wa&vedc 

Nlr. C h e ~ ~ r *  Your crontrol o f  i;hs amendsnent would oover 

j %ha other, would 2% not? 
II 

1 

Dean CZark. 33s. Judge Olneg thought PF the pofnt 
I 
I 

I i tbt  Imay skate gous provia@ at the, b o t t b o f  Vhe page, and' 

i : also a suggest ion from I&. Doage, which brae been more, or 

/ leas Oaken bare o f  by thq ~ugg8stion that, &@ad+ o f  "at any 
! 
i timobeforc? f i n a l  judgm;metnt,* i t be "a% anytkme befere corn-: 

1 



wh.he%her you thought the proviso unnecessary* $1~. Wickers-Uril 

@aid he though% ? t ; i  tmo perm2ss%ve, and therefore helpful# 

and t h e ~ a f o ~ e ~  the rluaation whether the mandatory mrj conolu- 

8Pve, as pointed out in rrentanoc 1 of the rule--that the 

wou261 not conrer up here, anpa91 

&hat hag not: a~isen, Rhx not gut i t  in your ru le  cro that 

Chat wou-ld not be, canstru@d to mean %ha%? 

Nls. DodbSe. is the harm in l e a v b g  in this last  

provis ion  e;ivit.ag the judge this govuer? 

Mrr Donworth. I think i t  is a seray w f s s  provision.- 

Otharwiss the &@fendant may before trial @one l a  w i t h  a claLm. 

B u t  you ooula prevent ax1 nonsense, 

h l r ,  Mo~gm. Ee, would not have a right to do that 

thfngt exoepe by amenWnt;, or sanething arupple:nental of the 

plen&ing, f OF whioh he would have to g 6 t  germisrrlon. 

MF, Olney. It seemed t ome  that there might be so- 

I&+. Doble, This  is aftor the, oomenoement; of the plain* 

Edr. Dobie. So that he may put it Zn his answer, and 

2% may arjlse in hls answer, and f t  may come out a% the tr ia l  

that he went out and bought this comterola'Sm. I P a v o ~  



rneans 'Chat 1113 a o m e r c l a b  wauld be overruled and thrown 

l + t ~ ~  Bod.ge. Does this w o ~ d  H8isrn%ssts mean d%smiss on 

Bean Cla~k, 

I&. Dodge. It means $st r b d * o E  it, so fa r  as this 

ease is aonoe~ned? 

Dean CZark* Yea* 

]Et?r Dob2s. And bringing an independent action on i t  

la ter .  f make that m~tion, that  this be left inr . 

&1rr Lerrtann. I ~soond ths rslut9on. 

jar. Mitchellt  ALI in favor 0 f  that notion will say 

V & m f l ] i  those appossd "No." 

Mr. Dodge. 9. jus*  raise& the que~tion whether that 
agpliee 

word "dlsmissflbwhere you ~ e f e r  %a a 0199ira growing merely 

?+Tpe Dobies. Bow @bout "df smiss as s oouateroXaim in 

t h i a  case*? 

Dodger That ~ 0 1 2 l d .  m ~ k @  it p b % ~ *  



:'ref. Sunderland. Or t'lrara2ss w l W ~ o z ~ t  prejudice. 

!?re D o b l ~ .  Yes, that Ltr b e t t a r  "ctiemiss slthou* pre- 

3 u I ~ I c ~ . "  

?,!pa Vllichrarr~t-~a~ . %here would gou gut that? 

M r .  Oz~ey .  Do you l;hlnh that would accomplivlz anything 

at all f ~ o m  a g ~ a o t i ~ a l  point o f  vPew7 

Mfr. Dodger The a o w t  mtgbt'have,allo~@d the amendn?~nt, 

and then on fu~Cher cons id~ra t ion  SfnCt it had been brought t o  

baraaa the ds$sndant, 

Fb. MfLtahaX1. Are %here alay changes on th@ seoond prr 

of Rule 28 that you want -to make? It does not seem to me 

thwt that noxt; senkonoer 2s worCt8t3 right2;. 1% says, ?The, aourt 

ma9 at i t 8  d l s o ~ o t l o n  order a sevosanae o f  a cotmterclab 

a separate tritwl of any oowzZ;e~gc?ah OF a delay in. %ha exeaw- 

%%on o f  the f irst  judegment to bs entered until %Pis sscaad 

judgment, or or ax1 judgments aFe entsred." I do not under.- 
I 

i: atand that. 
I 

$ 2  r : 
Bepa &Clark, PerbeLpa a aoama would h~lp. T t  oould be 

1. 
1; 
I 

i/ made the sub j e a t  of an inaependent stctiorr, (oama), or the 
I I 

- , 
aegcrslte 4tr la l  of any independent countorolaim, (coma.) r 

: j 
!1 

1 

i: Dean Clark. The aourt may e t t  its cliscretion order a 
[ I  
1: 
i i  I j -aaveranca of the eo!gntercla&a,fl and so onpar oFder a a e p a ~ a t b  

I I 



Idl** Donviorthr 4 YOU piit the words "In i t s  discrc- 

tion" further ba&, 70x1 CIO no: m e d  any flrrther ~h~ng@-*"*h@ 

, ~ u ~ t  may, $a I t e '  &ir~or@tion.?~ 

w$cke-psUmq YO" do not iveni: t w o  "mags* in there .  

s.phe coup* myr "I: its disc~etlan, order a small8 %rialH, 

&IFr J $ o F ~ B ~ &  

F~IIP* 03.waay~ T h e  f i r a t  s enteno~  5s not very limitga, so 
I 

: as to mqniro th~t that claim bo one of w h i o h t h o  court 
I 

! 

I '  

1 w ~ ~ l d h a u e o r i g i n a l j u ~ i s d i o t i o n .  Inotherwords, the 

p 1 ~ i n t l f f  could brim ~ u l t  agailltit JOhn Doe, and, we sill 
I 
I 

I 

1 gay John Doa nndKir,hnrdRae@ and then John Doe can pro- 
,' 

i 
Geed to sue Richard Roe, although on a claim of whioh the 

caupt wo~fia not have jurisdiction a% a l l .  

Dean Clark. Which provision $8 that? . 

ax2, on tkm sacond page of Rule 28. 

%re 8icllorsha. I move that those change8 be mde 
I 

and tba$ we adopC Rule 284 
I 



Lof t in& X second the motion* 

( A  vote m e  taken, and the 
mot Ion waa unanimouelg adopt- 
ed* ) 

M r .  Mikchell. Now, as t o  Rule 29. 

F7 Ilean Clark. khis p r  sent8 3-m qu:-st lon 0: jurisdiction 
t 

t h a t  we wore discussin:: bef'o;c>er had 

e or l ees ,  to avoid raising 6% quaation than otherwise+ 

I have no greak wish to Z i m i t  jusfsdiotion over courlterclaimrr 

'If we oan go fujether, 1 w i l X  be very glad to go further, and 

as p2pr Dobie has pointed out, t h e  law f a  confwed on t ha  sub- 

j e o t  * 

Mr. Donworth* I am in sympathy w i t h  tht; idera, I 

thinb the phsaseology might be vary much improved. T h i n k  o f  

. t ;hg~ situe-t%on: Tihen "ce c unterclaim8 must bs pleaded pW- 

hsuant t o  RuXe 88- 

Dean Clerk. That is In tho altornativt+-or "arises out 

o f  the transaction or ~ ~ t s  and occrtrrenaes uihich are  the aub- 

j s c t  of the aolion." 

Mr. Donworth ( l!?uing) . ''NO ind~pendent grounds of 

jurisdiotion need be pleaded, unless - " C ~ Q  countsrclaim 1s 

pressed after the act ion is dSsmiss~td f o r  want of j u r l s d l c t -  

;P1sneT' Daea that meen that you are g o i n g  t o  amend after 

&%srnlaaal? I hcld though*, subJeoC t o  Dean  ark's idea, 

, that in thrs f o u r t h  line, where it, saga, Hunlrsser the counl;erc 
i 



aubs.t;i%u%@ 
and then beginning on tho  next l ine  /"even f f r "  

l"i 

Ihat is, $&an a man Piles h l a  countsrolalm, he mus t  show the 

jurigdictign at t h ~ t  t fm : ; ,  r;.n,' not; % n i t  u n t i l  the suit i s  

djt~rm%aa:.t2 and then ask to awenL 

Dean Clark. I think that is a l l  r lght.  Of' course 
I 

vvhat hs wouZd have ba iia then would be t o  amend. The way 

stated it, iT hs has not actually pleadled tht i t  aowlter- 

claim, we allow him to amend. So that we reach the same 

result. 

b f ~ e  D o ~ w Q F ~ ~ % +  1 6 0  DO$ C B P d a  

Dean Clark. But I thlnk %bat i s  a l l  right 

1%. Lemann. I f  we are unc5ptafn about the j l ; l~ isdfc t ion~ 

1:-t us say nothing about it, and take up Rule 28, and leave 

it "within the jur isc?ict ion of hs court,!' 'We cannot de- 

l t i T  me, (Po not know just  w h a t  ittr purpose 

2s--and t h i s  seoms to fxply, in the case ws dlscuassd, that 

porhaps thoro l : l *J~l ld 130 no jurisdiction. I s a i d  to Mr. ~ o b i e  

*hat t h a t  i r ;  not cleer. I have gone over this %LU~& 261s- 

and I have gone L'rlCo the quost lov l  of whare there was no 

.a'. ju r l sd ic t  ion  where, the amcunt wan lesa t h n  $3,000. And we 
A - 

are 2n doubt, l a t  us say nothing about 9%. 

NF, soble. They have hold, in the base of a oompulsary 

counterclah,  that no jujr,i~idict%onal ftacta may appeaq that 

is, faots Lo justify tha gurlsaicelon of the Fs6sral court 



Mr. lt(odge. \'%at have they heLd as t;o voluntary aounte~  

a l a h ?  

o *  I do not th in~r  kzppears. 

&IF, ~emann. Pour i d e a  i s  where t he r e  i s  a coun'cerclalm 

f o r  lees than the juriedlctional amount? 

Dobie. Yas. That 9s %hat the Supreme Cow* held 

In t h e  Soda Fountain case, without a tarol~nical dfscusslarst 

and 1 guesa thsk i s  the l a w .  Thsra have been same minor 

oases in which same of' the judge8 pointsd out that i t  is 

per fec t ly  elear thnt ,  where the plalntilff claims $900 and 

the defandant c l a b s  $2,600, he can add tham together8 it 

I s  not a counterclaim. I aoubt whether we should go ineo 

that 

L ~ m a m ,  1 do no% khink as" 
-+ * 

1 % ~  Dadbie. 9ut they did hold in the Cotton Exchange 

case that, as to compulsory aountarclailm, fit eras no& neoea- 

&wy/K that Peaera1 jurisdic%iora hnd -i;o appear. 

MP, Doage. ~ u t  ~t i s  very unfortunate that a m a n  sued 

$500, b--$ would  have to so in the S t a t e  coupt, 
T f 

Ik. h%,rgan. get say cases of t;hat 15146, where 

the plaintif sues Tor $3,000 nnd the defendant; r.ants to 

bpi% a eoun%arcla-%m for $ 5 0 ~ ~  that; can bc taken ccre of-- 

not arfs ing out oT the same case* 



m, Uobie, In the Soda Fountain cage, they held that 
add 2 

they rn~~ht/%he two togeCh~rr 

Morgan. I do not care abobt addlng tke t v o  togethex I 

t 

I want you t o  knock out, the defendant. You @ue me for $3,00C 1 
I 

on a gelreonal inju~y, and 1 put in a claim f o p  $1,000 on a 1 
I 

promissory note* s 

1 % ~ ~  Dabie. I .zhlnk t h e %  is a31 r igh t ,  I think jwie- j 

diction once vlested would not be taken away by the counter- 
I 

o l a h ,  2 

1:~ Morgan* I grant that3 but; suppose tkieglaintif'f 

mvos to strlke the counterclaim because it is not ~vith2.n 

t h e  jurisdiction of the oour2; and doe8 not arise out o f  the 

same transaotion, ant3 he could not bring ft in a Federal 

oourt as ble-parnte Xaweruit t  m d  now he sags that you cannot 

counterclaim nnyGhZng arising out of ths same traasaotlton 

unlesa your aoun te rc lah  %YOU%& havet been itself within the 

juriedic%ion of the Fedesal oou~t." 

1 ~ 1 ~ ~  Dobie. As I reaa the Pedhlrstl oases,  I d o  think 

%z; 1 s  cl.eup. v:- plafntlrf ' a  cTsnim i s  $3,@00, the &a* 

fendant cannot clbvelrlt jurisdiction. 

kfr. Morgan. 1Te know th&t. 

Hr, L'obie. Imean, he can bring in his oouni;ercla2me 

I&, Le-. That i s  w h a t  we, want to know, if he 



bring in his  aountsrcllafm. 

Mr. Dabie. Yes ,  the court would have jurisdic5tion, 

even if t k r e  if his  counterclaim was fay %100. 

I think wa should leave that out and leave 

I l t - t - r s t . h e  S u p r a ~ q  Court, I I 

l i  

I t  Mr, ?J%t chell. h s .  not t h ~ t t  no t  been covered by oases Y / 
I 

I! I r 
11 dobia. I tkxfrik so. 
;i 
:I 
!j 

ii !3'ir, IYioker~iharn. 1 thlnk 80. I think if t;he court; 
i/ 

/ m c s  had ~urisdlctlon,p&&~ can f i l e  a counterclaim for. less 
11 1 

1: than t h a  amount you would have a t o  @us for if you were making 
11 
t: [I orlgincll jura idictlon. : 1; 

I 
1 1  I 

I .i.:.p 

/ /  D0b%(3. I Bj31?88 YOU* 1 

li I &. ?Jorgan. Even t;ho;jgh i t ;  daea not hl~ige out o f  the 

a m e  transactlsn* 

lqTp. Leltlann, Imove  that u n e i l  an inveat2p;at;ion is made 
=-and tha% 

a&kh on this  question of law, we have tl memorandum on 21;, 

and if ws can do the*, that wo pnas  it now. 

ii 
ii 

Mr, MZtchell. T17e can o e ~ * t a l n l y  inciucile i.l;r 1 

1 
:. a cauas of ncC2on by aay of counterclain~ wllare jurlsdictlon 1 
[ /  

!I 1 I 

has been accluired? But I th ink  i t  ought t o  be res t r ia t ;ed  j 
Ij i 1 
Z .  $0 something gronring'ou-b of .the nanle traneaation. 
!i 

I 
i 
I 

1; Nr. Lsmann. 41at m think i s  slsttlsa, 1 

~i ii wondering about i s  where that goas beyond. that* ti 
I 

1 

I 
j; 
I$ 1 

hm. da not -khink you oughl; to be able t o  1 
I 



1 P 

'PLr. ld::ltohell, It i a  not a question of adding the two t o -  

gather * 
I 

I281 i 
i 
i 
I 

controversy by way of countercllafm, 
I 

I 

ij 
Mr, BAitchell. To bring In a nsw aon t rov@~ay  whsre 5% haa / 

I $  I 
1; 
I3 

not connection with the claim sued an, and the only claim i s  
i! 
I i I 

that  it lessens the, >urisdlctiona: amount, ard your claim i s  
I/ 
I s  

that you can do tha t ,  notwithatanding that it i s  legs than 1 I; 
I~ 

! 
11 i 

/! $3,000. 
I 

I 

I! 

I 
I 

I ' >I ,r t 

I 'Y'rr biiiokeraham. I think they can do that, I wag sup- 
h 
1 1 

ji p : i s a d  t o  f ind  that, but I thfnk the daeiaion sustain that. j 
1 7  

I s  3 

Dean C l n ~ l r r  Tie have been talking now about the ordinary 
1 
I 

i 
cases of n money clalm. 

I 

Hr.  ?$orgrm, No, I am t alking about any k;tn8 of c lab im,  i 
1 

I: 

I ?  
I Dean Clark. I want to ask you if you go tha t  far .  Sup- 
/; L 

)1 posle it was $1,000 agafnat $3,500. Su&ose 2% was an in- 
1 

junc%fon on independent grounds, ]I 
1 1  

I 

I 
I I 

; I  MY* Bfitchell. That i s  hnraly a oountarclajlm. 
z i 

Dean Clrr'x. Yes, it l o  according t o  %hi@* 

1 4 7 ~ ~  Danwnrth. Sup:~ohce i t  waa an aeslault and babtery 
I 

I! -e, and t h e  d e f  sneant says, "my damage, i s  $2,000. " ii 



i e  o b i .  1. th ink  $he supreme Court would cruetain 

tha t ,  

&* L~mnnni Eut my point is that :;ou might oFc me $2,000 

f o r  groceries, and you have got  me in court a d  I think 9f 

the cour t  passas on your c l a b  for $3,000, i t  would pass on 

my c l a b  agalnst you f o r  #2,~00. 
I 

I 
He. "ob2e. I think that would be 60 .  

DeanClark. 8uppoase against that su i t  against me for 

assault I want t o  gut in a claim for specific performenos of 
I 

c u n t r ~ , c t ,  

1 

1 

1 

b. Donwort ii. There 3.e o n e  t l 7 . e ~ ~  upon which the aountepm 
I' 

I 
1 

ji 
claim, while indogenrent of' thcoriqinel, s u i t ,  i s  mithin the 

I 
1 
f jurisdiction, although involving l e s ~  than $3.000, and that 

It 
/ I  

1: 
is when a pLaIntiff brings s u i e  f o r  a 

/! 
5 s  eon t rove~sy  an e n t h e  adjustment o f  th 1; 
1 1  i 

and con%ruct botaoen h i m  anii the defendant, and. that  1s the 
I 

inside o r f e r  in hls  compla1nl;-- " T . W -  t o  adjust a l l  
I 

If that  i s  sol the or2ginal j ~ r i 8 d i c t ; i o n  wouZ6 cover it. j 
I 

I 

F o e  I th ink so. %ore a re cnaes holding t that  i 
i 

where a Stake 18 sued on a contract for  prfson labor, t b l s  ma i i 

ttan come back an a eontract, although hs, could not ha i 1 
/ 

can in&ependent satit. I 
bfs, D o B ~ ~ ,  iVell, that l a  the savoreign. : 

i 
I 



i:=p~ff hjl;i,n&>r.lan$, %at 222 on t h e  tlleory t l ra t  1% 

%s a cumnon law r~~x.qpment, 

Zjlr. Dobie,  T h a t  i n  r igh t .  2 do not bel ieve yoi: cou2a 

1 - i'odg3er ll'f' 1 you look  t h a t  ui, and mcke n memo- 

raneLw, !?@an  lark? 
/ I  

"eel; C l ~ : y ! : ~  1 k-' my rll;aoc.late, Prof ,  ~chtimann, 

work 0 - t h i s ,  1 have no i. i - f  n memoranclim h.sra,  8nc? I w i l l  

have t o  d3nond on memcry. Eut  haat he h-d ~ h i o f l g  i n  lglnd 
.A. 

ti-;s ..-.,' 'apoadnr ! ine of claim L ~::oke of,  ad it does not 

3 'i- rip. *'o;\Le I Wflnk an jurisdictional grounds it 

the  tour-i; aLreudy htis jurisdlotion o f  the case jni! it ?*as at* 

%ached, and they woulci be apt towsl?oot the works" out. 

Doan Clarkr M@%Z, erpeciflc parfo2mnnc@ o f  a con t~2-c t  

Lisp, D n l ~ $ ~ r  Yes, t h a t  ~1:~:~ld be n?y @&see 

betr;een c?f+'"rraonl; lrin E! of clalms whfch do not ariss out 

t h e  o ld  .inz;Xish i l iat lnati ion botv~cen so t -o f f  ~nc3 csunter- 

o1&%mI ';'a have gone beyond ~@coupm@n%r 



f 3 ~ .  Uobis. I would be inollne& t o  take the chance 

and nut 1.t 12-3 t o  !:?IF court. 

Dean Cl~rk. OP course, t h o t  is one way of axtanding 

Federal jur  1s diet ion--which Con_,rese bas not been aery anx&ot 

to do, or i f  not sxtsndfng it, at least olarifying the l a w  
k 

in suck a wag as t o  pre t ty  extensfver 
f i  

Tdvlr. EiTitckeLlr The real principle underlying %his 

defense of ccsunterelaim i a  that the plaintiff f a  going t o  

g e t  a j u d p a n t  against you &nd g e t  something?; out of you, and 

if- he does and. yo11 are not  alloived t o  litigate sad ccollect 

your claim against hian, he may pun of f  s i t h  yaw money, and 

you m a g  never get YOUPS~ It seems t o  me that, in %he case 

that baa been nuggesked, t h o  plaintiff f a  suiw f o r  money 

and the, defen+ant; i s  not tlsekinr7 any r e l i e f  th& w i l l  dimb%l: 

what the g l o l n t i f f  gets3 ha wnnta s p o c i f i c  performance o f  

a cont~act ;  Tor rsal esta te .  I $0 not q u l t e  see the reason 

b ~ h i n d  the %&@a %ha$ he shoulcl bo allowed in & Federal coup% 

to bring in a case t l ~ a t  o%harwiae - 5 8  not within i t s  jurirr- 

d i a t i on  as nn LndepenClornt suit,whero i t  is no: a ~lubjeot; 

mattap !$bat i s  worth $3,000, and! W ~ F B  2% has not r e h %  ion 

t o  diminish2n.g the p l a i n t i f f  'e  reoovePy i n  any way. 

i&, Olnag. Suppose A sue8 8, who i s  a Stat;@ officer  

in khe Federnl court, t o  ree t ra in  h b  firom %ak%q~ oartain 
State 

aat f an evhl.ch he i s  authori&sd t o  .do under statute , 



becau~e it fs cloimed that " c ~ t  S t a t e  statute 5s unconetitu- 

tlonal by reason a?' the 3rovlnions oi' the Un%l.sd States Con- 

~rtiLut&on, $3upposb the FederaL court takes j u r i s d l o t i a n  of  zbf 5 - d  
A 

f o r  inJunctLon, on the ground tPmt a Federal quastion is in- 

volve&, and then suppose that o f f i c e r  turns around and. flies 

a c o u n t e c l a i m  against the p la in t i f f  f o r  ~$3,00o on a prornese- 

o r y  note, and t h o r  both me citizens o f  the stkme Stat&.  

hlr. Eitchell.  Thy ~ h o u l d  -we not lollaw BWe 3;sn1&nnfa 

suggcslstion anti refer this back to .@@- Comittse, w i t h  an 

unae3rstandiw thgt a w i l l  be made 
i 

and determine whvhat the Federal courtg allow now, and make i 
I 

Ghe rule conform to 2 t l  

knew the wuthor5t f @a So tha t  I auzk;est that we refslr it 

back t o  t h o  Commir;tae t;o Zook it up, and th n ws will know j 

That was Plir. Lemannfs motion. 

! 

( A  vots was taken and the  motioni 
was wlanllmously adopted.) 1 

i 

Mr. Tolman. I wonder if we should not ask: Dean cia$ I 

that thla, memorandum of autborlties be referre& t o  us? 
i 

We MitcheZ1. We had bet te r  see it befo~e our next 1 
1 

mesting. 
I 

i 

1 
I 



Nowl um will gas@ Baite 28 w i t h  that undsrrrtan6ingt;, and 

go t o  iiulei 30. 
f i ~ e *  

idi~ir, ~lney. There fn the B-/B @n~@X=@ -bh@ sm3@ 

queetfon comes up. : E t  "~ye,~The ansever m y  stats any claim, 

whether based on lcga1 o r  equitable grouhds o r  othsr%ise, 
t~anaact ion whioh is 

arising out of t;ba/subj~ct of %be action,wh~ shtall reply 

a8 provider& in Rule 31," T h a t  olalmmade by one defendant 

againat %he other, does W -bhat oome within the Federal 

gurisdiotion'l 

3 5 3  It arlseq out of the same %ransaokl~n. 

Ilb, Wlckepshamr T h i s  just elects which one o f  those 

aausee in brackets in Rule 30 ws wiJ .1  adopt* I thlnk before 

we use $1.~ .:lbraae " t raf isac t loa  s) l ich is ", we h ~ d  b e t t e r  

. detsrmfns that. 

1 5 ~ .  jhorgan, And you use, flsubjsot matteru instead of 

one I facts  and occurrenees vvhilch ape*" 

&, Wf cke~sham. "Tho transactionaa. whieh 18 the sub- 

j e c t  of the aoticn.H 

Mr. Wlloberehm. Yes. 
Nlorgan. Wa ought to make them unifomn R% any raCe 

~ E Z E  Ebr. \Vf.~k-~sham~ Yes+ 



~ s .  TIew "o~k Cc&ton Exchange--and, Br. Il'ickeruham Wna 'hn % that 
? '\ 

i 
@a8@) it says George W. Wickersham nnA Xenry K T a f t  fer 

'I i 
<% I 

of thti pule." ( T h a t  i s  the compulsory claim branch, and we T i  : I 

1 

i 
I 

1 

1 ..,a not cons?ideJa I 
the eteaond branch, that Federal j u r i a d l c t -  : 

I 11 
1 $onmustnppea~ ."  Thenthey c i t e a n d i n f e r i o r c o u ~ t F e d -  
/i i 

I I era1 ease. 
1: 
!; fdli lr. Lsmann. In the middle of the second paragra-ph u f  
I >  
I: 
; Rule 50 it says, "$he th i rd  party shell f i l e  his answer or 

o t h ? ~  defense in t he  cross action, and he may also plead 
i i  

: defen8e~ t u  and otherwise dir; u t e ,  and so on. I w a s  a 
4 
1: j; l i$t ls  uncertain o? what t h a t  Lzn.-uage meant--whetheher the  
11 

thirrl p a r t y  coulLl do anything dirferent from what tho orig-  
1: 
1 inol d ef cndant could do--whether. in case of 4fother defensesH 1 I 1 
1; 
1 3  

the detfenaas could be presented by the answer. i 
1 

~ea13. czark * Intended to inelude in %hat "his answer / 
! 
% a d it 

I want t o  make i t  ine~uSive?tftO Cove2 t h i ~  I 
provided for under k l e  26-whiah I guess doe8 I 

I 
i 

L [  

I not nee4 Lo be oansidered beye nor8 and if' n not l o l l  to; 

I 

I 

I 
1 1 

/I 
st~ike were c o ~ r e c t ,  which 1 consider a defense, and poss&kw ; 

3 I\ 1 

I 
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motions for summary judgment or other  ~roc@dure. 

Lemann. It soems i;o me you ought t o  be as def - 
i n i t e  about t h i s  as you were i n  the specif %cation 5s  to t ha 

defendant j otherwlae the di f  f arence i n  language mlght -- 
Dean ClarkfTnterposing). I t h i n k  I am. I have f o r -  

gotten just what W B ~  &id, but I think we probably e led  Pk: th@ 
5: 

tiefendant down, and now we t i e  this man down. 
> . 

Mr. ~emann. #@   should be equaZly t ied..  

/i Daan Clark. Yea. Now, if you want I w i l l  go back 
/I 
tl 
i! over it, or if you wish I w l l l  just change it t o  make *hat 
![ 
I! 

t h i ra  party to be t i e d  l i k e  the  fiefendant. 

! ref eronoe? 
/ l  
/I 
!I 
ii 
I/ Dean Clark. T h a t  could be done, But the, next pa& 
it 
I 

j, sf it, 3L11e may aSao pleaded d efenscss t o  ruld otherwise di8- 
J: 
1 pute  the p l a f n t i f l ' h  ~laimsrg- i! 

$ 1  I! 1 4 ~ .  Cherry ( Interposing) . That would go in, yes. 1 
j /  Dean @J,a~k,  L e t  me say on that that some of' these 
I! 
I i 
1 eases have 8aid hs c3uuld no t  610 that unless the plaint iff  

I 
1 2  

against him. But I never saw any reason f o r  that 
I 

i : 
1imftat ion.  But if he ultimately may Bring a very gaud case 

]: 
I i! 

why should he not dispute i t  whef;h@~ the pXalntl . f l  o2aims a I/ 
/ I  juagment against him or not? 

RIP. Lemann, But he C O U ~ ~  not do that in anyway 



Dean Clark. That i s  correct, Now, on th is  ju r l a -  

dlotlonal pc?int question, may I sag that in the note I saidr 

is not believed that incependeni; grounds o f  jur isdict  Ion 

and venue, are neoessary herej but f ~ t h o r  examination o f  th 

authorltles w i l l  be made*" Now, my ataPf did investigats 

T u ~ t h e r ,  and they fee l  that it is not--at least;, perhaps 2% 

19 no$ beyond question, but i s  reasonab2y clear, bu% I guees 

T had beetar sZncluac that in the m@morandum that you want. 

 of. S u n d e r l a d r  1 did not understand %vhiob way 

%hey indiaated, 

!lean Cla~k, got  necessarilg-, 

Mr. Donworth. Incisptlnclent g raund~  , 

Dean Clark. 1n;'ependoat grfmn" where you want t o  

' b r i ny  in a t h i r d  pa r ty ;  i t  13 the, same l;ranaac%iun. 

I?Tsa, Lemann, It saems anomalous ts have that pule 

tha t  you could not do t i l e  other thing. 

Dean Clark. I want tomake  that clear* Thfs  is on 

the 00-defendant. 1 do not think there i e  anythfng under 

any Federal pract lce  about brlnglng in a th i rd  pctrson, but 

I t  is a elaim against a oo-defendant orrho ie alreaay in. 

Mr, bsmann. WeL1, 3n a reoaive~rrhip, you can aue 

a th i rd  person without regar& to the amount. If you g a t  a 

peaever appointed in a Federal court, en Louirrima, tha% 

reoelver can bring in any defendant without rsgard t o the 
11 j 
/I amowfit. cansue anyboey f o r  anyamount, altkoughhhe, / 
!: 11 i 
II i 
I[ I 
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Q 

corpora%-ton f o r  whioh he, is a receaver was a, Louisiana car- 

;,of atlon and could n o t  have sueif. that man fn  the Federal oour 

But the a r ig fna l  pLainklff  was a c i t i z e n  of Ikssachusetts, an 

he cam@ t;o Louisiana and g o t  a ~eclaral. ~ e c e i v e r  appointed, 

and that  i'sdoral raoeiver brought in defenden~wii6de %ha cor- 

pora t lon  could not have done s o .  

Mr. Dob3.e. That 2s on the quas'cfon of ancilla~y 

&la% ion. 

Just i f i e s  the third 

UXc@ya T do not t h i n k  it; jur~t3.f ies the oo-defent 

ant r u l e ,  That jurindiction i s  m;intalned there as anclllar; 

to the first su2t,  bocaune he f a  iin o f f i c e r  of the c o ~ t *  

li~r. Lemsnn. Bu% Z think it i s  on the theory that he 

62 18 in tb.e court--not on the  theory that d~pendrr A h EI aitieen- 

ahitp, 

M r .  Obey.  No# beoause he i s  an uloff'leer of the court 

I&. Zemann. Well, I thfhk at least  we ought t o  ex- 

am2ne the law*. 

gp* Olneyr There m%ght be an elstirsly 6if ferenk 

contpovepsy mat axia-bs in the reeoioershlp, ~ n d  s t i l l  

pecsivep can bring t t ~ t  s u f t *  

~ p ,  There a number of cases that Prof r 

6 
brirrga up intarpleader has becan austainedr 



h. Lomann. I t h i n k  It all ahauld be c o v e ~ e d  by the 

,.A orandurn, and ::@a haw far i t  goes.  

.- 
y e  L O  I th ink  9 0  too, and rre need not discuas 

1% fur"cher* 

~ A P *  Mitchell* Shall we pass Rule 30, then subject 1 
t o  th i s  disclosure of this memorandum later? 

1% Olney. Thwe is  one thing--I do not know whwbher 

%he r epo r t e r  has considered it o r  not. That %a, if y o u a r e  

perrnittigg here a s u i t  by one defendant againat another, wouZ 

i G  not he advisable to inser t  some provielon that unless t h e  
~ i @ t  

o r i g i n a l  p la in t  l f  f f  fim/.t;o .F"Q%&~# - - S.pL.aCtacked 2x1 some 1 

way, he should be protectea agalnst delay by the fi l ing of 

t h i s  claim in which be 19 r e a l l y  not intarestetti, 

Dean C l a ~ k ,  I t h i n k  perhaps it would be a go& idea 

t o  z~ut  it in specifically. We have, I suppatre, our gstneral 

provisluns a a  to cons l ida t ton  which 1 su;~pose oovar it$ but 

I see no reason why that should nut go in as  a ~ l p a c i f i o  pre- 

~ ~ a u b i o n *  

%pir. b l S t ~ h e l l *  D l d  you notice that suggestion of the 

Edlnnaaota Comittcse as  to ctontribut%on or indemnity? 

Dean Clark. Yes, I want t o  speak about that. In 

%ha last tkiree l ines o f  the firs f%? h ' h ~ e  30, p r h i d l x g  f o r  
etx 

~ a p a r a l e  t rial, I have not  said any mure than , he court  

in its CiZecretion, as it finds convenicant,' 

Xr. Onxyr I k~ew, but I think this  thing @;ofng 



to s t r l k e  the bar as a ;3ossibla way of delaying mattexas, and 

it nlLght be well t o  h v e  ~ o m e  special provision in there.  

A i ~ .  Lsmann. T thlnk it 

is an admonit %on which may be pas 
I * 

r'go 
u put in, where, the plaint iff  is harasattd o r  liml-bsd--per- 

haps we could leave it out;. Sow, thZe ruZe f s more lXmtmited 

than some people wanted* For instance, Prof .  of' 

Chioago gave me a d r a f t  muah broader than this. In general, 

th is  t h i r d  party p r o c t f  ce l a  reasonably new. They have it 
I ,I 

si.jnievi tit in New Xork - ~ d  "iseonsin.  IS, is  rather a desirabl 

Bhlng, but  the cjucs tion i s  how bra&& i s  it t o  be madel You 

w i l l  n o t i o s  f o r  one thing that I 'have l im i t ed  it to t hZngs 

a r i ~ i n g  out  of the same trnnsaction. 

1.5- u r ,  Mitehail. &% i f s  purely an indemnity. provision, 

/I/ is 1% nat, 

Dean CBark, Yes+ 

hburrr Mitehell. yo g e t  indemnity there and t h i ~ d  party 

aoultr %but &on+ 

, Dean C L t ~ r k r  yes. NOW) I l~ave, L i l m i t e d  i t btloause I 

tho:l,ht it was a now thlng to most of tho States. I d f d  no t  

want t o  ask them t o o  mob. But I should be glad t o have my 

$auC ion ovorrulecil, I am na tu ra l l y  oonservative, and i f  the 



j d f ~ ,  ~~fi tchef l . ,  Jn NIinn-sot;a, they have said the thing 

n a v.-rry f e w  words, so f a r  as contr ibut%on and ind@ml.ty 

are  concerned. They hava s a id  if be i s  a ihf rd  party and not 

a pgrty  "c tthe a c t l o r i  he f a  n n t i t l e a  t o  co~xkri'nution o r  in- 

demnSt y , Then t ha y go on an2 add t w o  other  Qaqes . llihat 
I 

do ydu think about this? 

Pro f  Sunderland. Those are probably the Bnglia~h 

eases. There a re tkree branches of the Englieh mle, and. 

t h e y  pru:-mbly elpn3y them all. 

Mr. IALtchell. What a r e t h e  otha$ two branches o f  

%he Y n g l l s h  r ulcs, and why should they be oxclufiqdl 

. Dean Clark. One diffiaulty does arise about the d i f -  

f cultg o e  @x~ending Federal j u . ~ i s d i ~ t i o n ~  F i r s t ,  it iar a 

quest$-on whether you oan -xkend Federal jurisdlct ion, ~ P l d  

second, whether you sboud. Mow, as to how far you go, the 

broaaer you make he rule brfnging in a th i rd  party, the more 

you run fnto  %his question of independent grounds of' juris- 

d i c t i o n  or l f  you are not doing that, you are railly are  raw- 
-m 

ing t h f rd  parties who oould not othe~wiset be sued undan tho 
/I & 

rules in the Fsderal ODUT~. That  is about the, problem. 4hz"k 
t L  

fts mainly hsre, 1 th&nk, question of Federal j u r i s -  

d:.ct;%on which mstkss kb5s ai.f;ua.t;%on? a XSttIe harder than it 

~vauld be in the S t a t e  praatlce, 

Prof, Sunderland, Thssa aecunc2 bpanahes sf the 

' ~nglish rule are vary tsahnioal* 1 do not think anybody 



~ K P  &B the <ia@%sfosa a f  $:I%@ oouxaka arTkZd~~ 

gctvk~ ant r tstlrta5n arP@si A O war@ both ~ i t l l t a n s  0% 
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West VLrglnia doing business in Kansas* B, the Kansas Pub- 

I l c  Utilitiss Commission, d aclared a r a t e  higher than the 

rate in the contrue2;, :.nd dilreated C t o  su2;gly A at that 

rate. A brought s u i t  against B, a c i t i g e n  of Kansas, en 

tihe ground. that that ordeT violated i t s  contraat  rights w l t h '  

CI C. %ntervenei3 in the  a u i t  betweea A and B. T b   upr re me 

Coma% said  that  the intsrvention UP tha Kansas company in 

the same suit; d id  not take &way theground of aiverslOy of 

-*&%f%@nship, on %ha gsround thzt ;urisdiatlon exis ted  when 

ths s u i t  was bogun. And it said that jurisdiction oncle ac- 

quired of that  kind l a  not diveatsd by a subsequant change 

In !;ha citizensi;..p cf -Lhe ps\rt ies~ nor 18 such jurbsdiction 

defeated by the prbaenoe o f  a pa r ty  whose prese:ice %a no% 

material. They said the  ;'.ar,eaa aolnpany was a groper party 

but not a neoessary party* 

UP. MftaheS1. T h ~ y  talked about that, but they d id  

not aczly whet he^ they decitted the ease on that, 

M r .  Dobfe. I t h i &  tiiiat $8 plaln. They d ld oonsfder 

the 9n"e~van.t; Son (, 

f+Tpar. ,t$ickersham. Yea,  but there was juri~lCilotion 

whit!- d i~ !  not de:,ond upon the  citizenshfp o f  A and- B. 

Dean Clark. Yea, but b e  P@der~ i l  court  in Hew 37o:ork 

has hela that; there mur& be dfvapsity  batwean E)  C, or 

some other  grountl bofora j u r i s d l c t l o n  can e x i s t  2n %he Fed* 

ern1 oourt. . may c l t a  f o  that 20 Fed. R@p@ (2nd]72$ 28 



Dean Clark. It was said that d fvs r s i t y  i s  not reguir-  

s& f o r  fntervent :.on, nor f o r  crass-sufts betweeni?tsf endante. 

Bu% wet n rs  no3 Genlinfc with Sringlng %ln sr new party,  How, 

of course, what wo have done i~ t o  try to make it more limit- 

ed, with the h-:>pe of making the new praotfce stick. 

UP. hmann, 1'Jould 1% not bs better to & this-- 

tha t  ws ooul.2 always "ind some carre t h a t  aught to be within 

it, and we could always mend I&-that the  roportsr has Pixe 

it E ~ E I  far  a:i it oupi.lt to go. 

Mr. Donworth, Zseoond &he motion. 

1 .  t A11 in j7'.avor of  atPapting ftule 30, 

subject t o  t h l a  Tuthsr  examination o f  tho Federal demisionl: 

on the jurirsdfction w Z l l  say ?!ayeflg thoae opposed. "no." 

( A  vote, was taken and the. ru le ,  
w l t h  ths qualif f catLnn, laas man.  
mousl:~ adopted. ) 

. 3  

Lib 're 5 0 6 ~ s .  I W F ~ T ? ~  . , ~ a e  one quastinn about Rule 

,-@ID whZch is not ju~lsdictianal. A t  %he very end, the r i ghq5  
a;;ains t 

of the p l a fn t i f f  -/the new defsnriant are nothing at all* 

W0 ha8 no righ-ks, and the defendant got8 execution only w h e h  

he paye the p l a ~ n t l f f  ' s judgment. Now, %his be lng a ru1@ 

a-3;lllcable t o  both erquity and law, ;srm~ I am wondering i f  tht 

intsrf ere8 ~5th the r f g l ~ t  of a pla int i f f  who may be rioh an1 

applies as against an impecunioue defendant t he righl; o F 
the ..attsr against a solvenk guarantor. $hat, 1 t hi&, 1 

3- 



a f euniliar ground of equikg jur isdic t ion which gives t h ~  

pXainC2ff dizssat r e l i e f  agafnst t h e  guarantor', and I trust 

we are not interfering w i t h  t b C  by providing thn t  the plair  

tiff shall have no rfght against a new defendant. 

Daan Clark. Well, you v ~ i l l  notice that the ppLaintil 

does have some right8 against Ch@ defendant, The B i n t i f f  

m a y  amend his  pleasing t o  include t k e  Chird parOg , .sss i f  hc 

might have o ~ f , i n a l l  * joined sucl! party.  

M r .  Dodge. 3:; an amendmant in birr pleading? 

Dean C l ~ k +  Yea. A l l  wa have dons is t o  s t o p  it 

where he aould not  or lgi lnal ly huvs joined D i m  in  t h e  s u i t .  

37 &ire Mitchell, L s t  me interrupt t o  say that tho  oou: 

attendants are anxious t o  h o w  what hox~re we are going t o  
1 

s it tomorrow, Sunday, 

tap. Tolman, I am go ing  t o  suggest that we meet at 

23 o'clock %omorrow, and have aa afternoon and evening se8aS 

so that we oan really get  a l i 2 ; t la  rest in t he morning. T 

t h i n l r  we, w i l l  accomplirsh more if wa, do thaC. 

11 
:I MP. Tolman. h d t b o r  tk ing  about it is t h t  we can 

/; no t  get  anything :;to sat  in t h i ~  neighborhood on 8unday$ we 
f 

1; ~ o u l d  have to ,.o a long way t o  find a restawan%* 
11 

L 
1' i 
; i  Mr. Eitchell. That i s  why I w a s  going t o  suggeet 
I $  

/ j  that  we meet n t  tha t  hour: Instead of adjourning at 6 ofcl 
1: 

to-.orroru and then oom:na, Saqk, se night run through imtil 



7 df  clock, ant: make take a r a s t  of 15 mfnutes during that 

time, and we can aft until 7 o r  7:30 olclock and then ad- 

Journ f o r  %he day, instead of running off '  and ooming back 

I favor that ns a good suggestfon. I 

T f 2 ~ k ~ ~ s h a ~ i - 1 ~  we remain Zn seasion for f fve  houri 

tomorrow we w i l l  do  p re t ty  weLLI I 

t 

Idilr, Only. My ilmpresslon ' l a  t h a t  you w i l l  not  do as 1 
I 

much In a strq11gh% five-how ~sc ls ion  as you oould in a broken / 

fha-hour aeasion, i 
I 
L 

1 
h l r .  Lernann. I was worxder Zng IT you could. If you I 

! 

dLd ti.8-L you should no t  come, b e c k  a t  n'ghk. 
! 

Rp,  DObjB. !%hat 9s your g r o ; ~ o a i t i o n  about tomorrow? 

M y r  Lemann. I ~ h o u l d  say begin at 10 o~ kmLf..gaot I 
i 

10 an3. mmoet for t k k e  hours an6 then come back lator for tbreej 

hours  and than not  come back at a l l  at night;. 

Xr, R f l  e ker 23 ham, Ylould wa not do m o ~ e  if ws met at 2 

a l ~ l a e k  anir rsat until ?? P move tha t  tomorrow we meet 8% 

$3 ofclack and 81% unt$X 7*  
! 
1 

Mr. Olney. At; the end of three  hours you wf31 find I 

I 

Wiolrararham. I ~ ~ ~ Z ,  ws ~113. Cake a 16 minzxtes I / 
i 

P@c@~B * I 1 
i 

I$iT. Loft ln .  Tha o-~Z:r o!Q@ction t o  t ha t  fs tha t  I havq 
I 

an angafi2ernent tamor~ottd aftsrnsan, 

Mr. Lemann. Mllr, b4organ yoea tonfght;. 

I I 
i 



ges t fon .  I th ink  a t  hal!'-past 4 s e  hould take a shor t  re- ' 
I 

C B S S  e 

l$p?r, & l i t o h & l l .  You macla a motion, T4pIr. 'Wickersham, 
I 

ti-& WB meet from 2 o'clock t o  7. 

Mr. ifonworth. Subjeot t o  aueh recess tie cantake. 
i 

( A  vote was talcen and the motion 
of MY Wickcrsham was nnanimous3y 
afiopted. ) 1 i 

f 

P o Then i t  La definitely se t t l ed  tha t  ws w i l l !  
1 
1 

not a i t  tomorrow nlghk or tomorrow lnornlng? I 
1 

;sip " . Hitchell. 3% sill not s i t  exoept f r o m  2 t o  7. i 
kt! wer w i l l  pass on to Rule 91r 

Dsan Clarke Nov: about t o r i gh t ?  
..I+ 

&P* PditclaelL* I rassxune t h a t  we w911 s9.t; tonight;. 
I 

;:re Lof t in .  Yest Imaks  that motion.  I 

1 
i 

8 e We w i l l  so unclerstand it, unlttc~l %here i 
i 
i 

i s  sorno & j e c t  ion, I 
i 

! 

ji are t w o  t y o g r a  :hical  is motionu should be " i t s  
j ! 

motion" and the next word ahould be "org$ in other  words, 
I! 
1; it should be "upon i t s  motlon or the rn~t ; ion .~  
r 1  :I 

like rlglckarhtham, In what Xirza? 
I !  

I 11 Nr. Donworth. Tho t h i r d  Line. 
ji 
/i 

/j 



= *- 

rap. I'iickl~l~shslm. ~~11(311, that i~ a ~ e p e e  l t ionLh@~e. 
"A'%;@ 

xthalJ deems& 8% ftastxa upon the PIP%ng o f  t ho  answer, an& any 

nap: aga? aP 3 3 ~ ~ m $ % ~ ~ 8  mat&@i~? th@z*ain shall  $a d~zemad ko bs d@- 

*%ha g1aintl.f f mtlly mast by deriial, defs~rme elk count;o~c%ah.@ 

X Bn net khim?;.r y .u want to dcretm it den%@&, bstlauaa th% a%- 

to ba eonf~ssad and avo%d@d-- 

Dean C l a ~ $ z ~  Vfa5.t a %%nut@* 1 %hb& you are ahang- 

Is* us aonsid~r 11;. Thils provides for norep ly  rsxoept wbn 

Dean C l a ~ k .  X n  other oaao you may have PL an the 

O P ~ C P  of k i , ~  court. I f  ynu i3.o ntlt h~ivo L t  you hnvo p/Dreplyg 
en8 then $f you h-vo no reply 9t ha8 g o t  to be deemdB cZanP@d 

Er. ?Eor~anr Not at a&%, i f  yau pravilde th&% he may 



be may have. If you are roing to deem it denied, then unda@r 

o the r   circumstance^ he h z s  -ot Go be put to theproof' on it. 

Deal2 Clark, W s l . l ,  2s n mai;ter o f  f aot,  % h i s  i s  t h8 

ordinary. code provision. 

eo it, 

Clark. Well, I do n o t a i n k  2% means very mu@b 

$n the C O W S 8  o f  8 e ~ i a l ,  

Mr.,ldorganr Jt may not! but i t  means that you do no t  

need t o  r@;~ly,  and .f;riaJ wfthou$ an I ssue  md 

without stn af flmzxt ive defensre . 
Dean Clark. This i s  nev to me, b e $2; 

agd n? 

b. Morgan, My ~ o l n t  i s  that; wh8ngou abo l iahr  

reply that  ;gou go t o  t r i a l  ~ithout an issue whenever there l a  

an affirmative defense, and tha t  the oasa is then t r i e d  on 

the eaidenae without the pleading. 

W ~ c $ g e r s ~ m *  that not eha whole theory of i t? 

2 i k .  Lemann. yh~ha% 2s you r  auggcjation? vlk%at language 

do you v:ant to take 0112; o r  leave in? 

f%, ?$organ. I %ant t o  take out ths notion %hat any 

n x  o r  affirm3-tive matter in the reply shall be deeaad d~rnieC 

l\lr. Lemann, Would it suit  you Go take that; auC and, 

a&y ""he plaintiff  may asaept any def snse wiChout further 

plesld2ngfl? 



I&. %organ. Yea, "and the plafnt iff  may meek it by 

&eniaL o r  a f  f imaat i ve  defense. 

Wickersham. Then you have $0 have rejoinder. 

Mr. Morgan. Nor You are ta lking about the evidsnae* 

Mr. Lcmann* CouM you n,nt it; by omitting the warfie 

from the  word "anyH, t h o  last word in line 4 down to the word 

.f;?/fIeff 3% w i l l  t h ~ n  read, "The a c t i o n  ahal l  be deemed 

upon the ffling of the answer, and the plaint iff  may assert 

any defense or cla3-m whiah he h&a t o  any nsw or arfirmative 

matker s(st up in the anawere" 

%fa& 
mative 9n svidenoe, by denial, 'd ef ense o r  alaim. 

A 
Myr Lemam. "ldakako my defenrse Oo the counterolaim.' 

Would that cover it? 

Q. Ffi,rgan. It is not a cauntarcllaim I am t al-king 

a out. 1% is where you hrvo an ~-? f ' ima t fve  defense  he^ 

khan a countc3ralaim msl8cs by reply. 

Mr. Wickersham. The usual provialon i s  that a l l  o f  

.&hat shall be denied without re  joinde~. 

IVIr. Morganr CU;rite so' 

:a. IVickorskuam. That f s t h e  Egulty rule. 

Mr. 1;Iorganr Yea, and my assertion is that 2t fs s 

mfstakaj it does not mean anythfng. 



1 6 ~ ~  Bobl ie .  Tho defendant has t o  prove that  new mat- 

x - 
b 5 ~ ' r .  Wicrkspsham. Yes, 

@re %hie. You do not wa nt t o  put him t o  that 

'i 

I 

I 

i~lorgan. Nog I do not. All I want t a  put in i s  
:I 

!; 
1 

ir 1 : i t  can bo at issue and then he can put i n  any svLdence o r  
I /  

/! disclosure in avoidance thaE he hae. 
ii 
Ir 1 I 

Mr, & l i t c b l l ,  This pues the burden on the, 
I/ 1 
i' 

I 

r! 
plaintiff t o  d f o p ~ o v e  the allogatlons of. the  anrweri h-hareaa 

jl I ( iff you put i t  in t hc en-wsr i t  guts %hie bw den on the defend- 
g I 

/ / a n t  t o  trstabliah it, 
I 

li I 
i 

I I  u ham your opening statement. yoU have your 
iI I i 

I I off irmntive defense and it i a  not met by reply. 'hen you 
1 

I 

I 

$ 

I h a v e  your opening statement+ p i i l l  nut the opening atatemen% /I 
i j 

i 
d l s o l a n e w h a t h e r t h s p l a % n t i f f  in tenc is tomeat theaverment  ! 
!I 
i j 

I 

ir i 
! of the defendant by defense and avoidancs, or by denial? If 
!$ 
t 

!I 

I 
you put T t  t h i s  wag, he may put tho defendant to the burden of 1 

! 

!i 
i : an affirmative defense, and then he can put the defenannt to 1 

i ;  
1 
i 

' ; t h p r o o f ,  when there i s  no dispute in fact on the matter. 
il i 

. 1 
I 

EP. Dobie. Take e s o i t  for the sale o f  goo8a, and l i  
i* 

I 
I 

11 I /!in tia RnRpeer the defen6ant g e t s  up infanoy. NOW, the  plain- 1 

!i 
i 

li 

! t i f f  I s  perfectly w % l . , i q  t o  odmlt inmncy, and mnts to say 
I! i 

ii i t i i . x t  thaae gooda r e r o  necsasaries. 1 th ink thst l a  tho  kind 

ii 
t 



of case MI?. Morgan has in mind* 
?:I  

Pi' i~ ,  v~%cker s lm.  '$: have never known embarrassment 

to ar ise  out  of the provileiona o f  the code, that in pleadZng 

facts in replym any facts aZleged in .repXy which w epe not 

responeive t o  the answer shall be taken a8 though put fn 

issue, without the need of any additional pleading. 

Morgan. I have not e i t h e ~ ,  but f do not aee why 

you should say that they ebould be deamed 4sniadr 

1~1~. TJtcko~shamr That i s  the lanyuage uaed in a l l  

Bylr. To?man, And in the Equl tg  ru le .  

Zr. llTl'ickarsham. Y~B, in the Equl ty  rulet. 

!YIP. Obey. L wc-uld l i k e  t o  ask the repor te r  9f the 

~ t e a % 3 a n .  concsption of those, rules i s  not that, a s  between 

the plraint;iff and defendant, the pldadinge erhall s t o p  with 

: 7 
HP. Olnsy. %en what do you mean by saying, "~nless 

the anewer &seer% a countarelab.# no rep3.y shall be filed." 

You cannot reply  in any case. 

Dean Clark. In case of a crounterclaim you cia. But 

tare ~ a l r  t ha t  answer a reply, 

Blney* But you go  on and say, "No r egLy rshaU 

be f lled without ageclaL order of the ~aurt." 



-1 

I@, Olney. bJhy ahould he file ant. anecwep unless his 

eounterrlaitm i s  f f led? 

Bean Clark. 

Mr. n'ickersham. In New York you may mo-m t o  regetre 
plaint lf f 

%be &~mnfr/to rep ly  t o  ncv matter insested in the answer3 

and yaB gc t then an admis~lion or a denial, and you do  not 

have to ijo t o  work and prove n l o t  o f  things that are admittem 

Mrr Olney. Is tha t  satisfactory, or does 3t-i V, cause 

L- e lay? 

W P ~  Wickersham. S have never known them to require 
..*' 

it. It is very rsaldom used. 

Edr. &!organ. That %pi t o  Z h 2 t  the plain%ifl". 

* es, that is t o  l i m i t  hh. 

Xpdp. Olney. I do not know of any code S t ~ l C e  %hat re- 

quires %hat. 

Mr. Wiokersh~m. It is to ellrminhlte cendless a ontro- 

vep8% Cbd( 
A 

TI-(@ rulss on reply--some of them have it a e  t o  a l l  

I l e W  Ek8"Gt83?o 

Prof. Sunderland.. 1 think California LEI very pecu- 

I l a r ,  in that  i t  has no reply. 

kix2, Olney. So far a e  the aoun$ercXalm is concerned, 

Olzat is different, Edv-b @uppose tk@re f s aff f m a t l v e  matter 

s e t  up by way of defense* 



Prof.  Sund-Wand. It is very commoz not to al.3.o~ 

reply. 

2 a n  Sup~se you have a petrsonal, inJury action, 

w i t h  a defense of release, and if t h e r e l e a s e  i s  &earned deniec 
/ 

4 h h  
hss the  defendant g o t  t o  go an and prove t h e  release, 

aef ense is that i t was obtalned by fraud? 
%< 

Prof .  Sunderland. Under the Language of V t h i s  I t hlnlr 

- .  
kiiP ?&itchel l ,  I think, too,  it 18 a question of %ha 

burden o f  proof, It seems to me that if you strike out thai 

olauae ~lShaZI. be deemed to be denled and. leave 2% "Shall be 

deemed at issueH i t  v r i l l  be a11 right* 

MP, Hor~szn, A l l  Z%&GmtryPng t a d o  is I wt:rying ts 

miaqmpflua aak why you should put ,the c?&f@n&a~t to any greater 

buraen with reference t o  his ai'firmative i::bfensar than you ape 

doing with rcfcrence to the  palsatiff, w i t h  ~ e f e r e n o e  t o  his 

claim. You have taken great pains hare to requirs the de- 

fendant to admit the matters which are not t o  bs 9n csn4;ro- 

oorsy, an& here you rare making a special p~?ovlsion that; the  

aefendant has got t o  be deem& %o have denied every one of 

his  affimnat fve defense@, and then theplafnelff may not only 

put h i m  to proof, but he may oonfess and avoid. 

~ A P .  MitahelZ. We11, take the release case t hat you 

referre& to. There is an a l l ega t ion  and an aasv~er a a  t o  the 



a n  Yes. 

1%. Mitobell.. %ow, on your theory if i t  is clone the 

way you want it, suppose %he plaSnt i f  f not o n l y  claims the 

re lease  Rns obtaiped by fraud, but denies that i t  was ever 

Xdy. lhrgan. Yes, 

'pL1?. Mlltehe21. NOW, would  i t  not be true under your 

syatem that the burden would be on the plaint iff  t o  show in 

the first instmce tha t  ha dl.d not  sign it? 

B & m  BI0~98ne Nor 

lilr. Mitchell. Or woulc! defsn.:'ant be intheiposikfon 

of having t o  ;D on the  stand and prove that it was signed? 

defendant can meat that; In any way he sees f i t ,  by denial$ 

but maybe the burden of going farvrard by my system would bs 

%fitcberZ1* T h a t  9s just it. In trying my case 

l ~ v % l J .  want the de i'sndant to go  on the  stand &and have the 

burden of proving that the dooumcsnt wasgever signed, and the 

p r iv i l ege  o f  cross-examining him, &&stead o f  h n v i n h u t  my 
A 

witnesses on anc! having the buraen of proving that it was 

Mr. hlorgm. I d id not want t ha t  r H11 that I am sayin 

i s  that thore ought not t o  be a atatement in the rules t o  the 

e f fec t  Chat the mat tes  is neasssarily denied. NIy po in t  is 



I 

i 

that you ought t o  say nothing about it, and the o p n i ~ g  8tate.L 

ment of oounseL would state whether it, i a  or 5s not denled. 1 I 

Because in these cases, if the  pleadings do no t  say w h a t  the  / i 
! 

theory of the aoritroversy is, you can get the theory o f  the 
I 

controv@rsy from tho opening statement of counsel. You go 
t 

t 
i 

Ii to trlal without an issue in all these, cases. 
j j 

!! @$ckarabam. Yau ou-?"' not to. 
I I  

I 

Yipiirr &%organ. But you do. I 

\ I/ ! 

ji 
Mlr. Wickersham. You ou,ht no t  to ,  and w ought; t o  I 

kI I 

; avoid as far  as  possible halinb?; the defendant or p l a i n t i f f  
I 1. L 

1; I 

I 

/I bnto oourt without; knowin3 w h a t  he is going t o  meet. Now, i 
11 I 
I I  I 
!! the only reason f o r  this  provision was t o  do away w i t h  the 1 !I 
i i  
'. ntsceeeiby for raejoilsder f o r  new mertCer s e t  up in the answer3 1 
!I 1 

and it seems to me that; it ils in the i n t W ~ @ ~ %  of j u s t i c e  that 1 
$ 1  1 

the p l n i n t i f f o o n f r o n t o 4 w i t h n e v s m a t t e r ,  o r t h e  defendant ! 
1 

: 1 

1 having new matter, should know whstber his aasartion is g d n g  ! i j j I 

11 to be disputtsd by the plalntTff, and the best way to do that--\ 
i 

I I[ 1 

1 i 
I 

p2eadings for indernnitpl therefore the new f ac t s  ere taken i 
l1 

&J 
r 

I i j 

\ I 
.s denied are put in issue. 

I1 A i 
I 

Now, under t h i s  new system, and with some of the codes, i 1 
1 .  

[i 
YOU g e t  on examination of h e  partien b e f o ~ b  t r i a l ,  and. that i 

!i 1 
" 11 brings it out But the pleadlws whioh, af te r  all--the sol@ , I 

purpose of' plandlngs 9s t o  show what the intent5ons are  
! 'I I 

j/ 
ii between the ~ B . F ~ ~ B B .  I %hi& you ought to have some,kind 

- 
-* ii 

j/ 
I 
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of issue f@mliad on the answep, sxoogt as to new matter. 

$ f ~ .  l$on?gan. I wfthdrawmy suggestion if you. thLnk 
!i 

: ii; wiZl not make any diffe~ancbt.  

la. OZngy. I will renew m$ ~queation to Dean Clark. Ile 

I; aaid that the idea w a s  tha t  in certain caaea the rspjy might 
j ! 

be required. 

Dean Clark. It is ordered by the c o u ~ t ,  

3 : ~ ~  Olneg. If it 19 ordered by the court,  then your 
"ahall be 

word.s here "ahall be f $ledR shou3.d b@ changed to/frequired." 

Dean Clark. 0'. couxwa, I should change flfiLedB &$way, 

T suppose i t  18 eerved 0.. the o tke r  8fd.r But perhaps "re- 
I 
I 
I 

j/ quirei" would be better. HPi ledH i s  the word that I use a11 
1 

I 

the way through, meaning w h a t  you mean by "servedH I auligosa. 

Nlr, Olney. No* 

Dean Clark. But 'traqufred"'' i e  a11 right. I mean no 
1 
,i i 
i: reply shall be requiradl without spscial oraer  of the court. 

/ /  
! court if a man f i l e s  it would it not be strioken outat? I 

1 

I 
Dean C l a ~ k .  Yes, I ~ h o u l d  say "no r e p l y  shall be had( 

On the iaea that Mr. Morgan had, an any plan excepting by 

'I ohangfng our @oh@ms, and going t o  the Elmmsota rule, whioh i s /  
5 i I 

t o  rep ly  t o  any new mntter,wh2ch $8 not cr new-- 
(~ntergoain~). 

f 1 &stl.hce t o  i 
!Ailre ?Jo~gt%n~ 'hen you bnva to have provf aions as/naw j It 1 

mattei. in the, reply,  So i t  does not make any dilferenoe, I 
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Csan Clark, Yea,  but wb ve  put in youp lang- 

%%tee BP not, the Cafsndant ~:l;ouLc: riot know until -l;rfal 

what he --a3 up a:;;aSnet 5 than ha would know something abaut 

3.P; e 

1 2 ~ ~  hTorgan. that is a l l  right. 

f-7 Qobie* lhgtre are a good rnmy theorat ical  9.deo8 

XP, Morgan. I do not Chink: 2% f s  very flmpor%ant# 

ncan matter mu& be+ r ~ g a r d e d  $8 h lasue without furfhstr plead4 

fng? Apzd Xeatve out  tkle suggc3stlon tha t  it, shall b~ d@@,m@d 

*ha, p%aint;ifi' or dafendank mdor certain o-$rcm8tanasrp, wherts 

th.-.re 5% new matter, to r @ q u f ~ e  a reply, 

Br.  r;Iorgaa. Ye@ g Z think.  the mot ion for i?eplg w i l l  

?;lP r Dlnex, I think any reply should be @~bmi%teel *a 

Mr. U~&g@* Yes* Tg%@~sver it i s  required at  aLJ. 



Saw t o  rn un~easonable extremee 

J * ~ P ~  Dodge. It v i i l l  not arise often. 

Dean Clarke Yes, anc! it %J a com~romise which 2s al- 

reedy in t h o  Equity rule,  vrhlch is andther reason for follow- 

ing it. In t h ~  State codes there ase l; W e e   ruler^ on th is  

au'ojectq in a limited number of Seatea no provieton i a  made 

f o r  reply, although in some t h ~ y  speak of "an~lwer Co a counter- 

~ l a L m ~ - - ~ ~ l i Z o r n i a  and Arizona. In a greabsr ntmba r provis-  

ipn is made for reply t o  the coun te rc l ab  vwhf oh is denied, and 
- ,  

that the c/;urt mag o r d e ~  a reply. *he th i rd  rule, in a 

greeCc4~ number o f  States,  is that a r @ply is necessary in . 

order  t o  reply t o  and avola any new matter contaflned in kht;he 

answezl. . Nogs, on that; latter rule ,  which is probably more 

fisquent in the ooda States,  you have a certaln ambiguf%y as 

to whahethcr you have new matter op nokg and the m a t @ a r  is 

left somewht up in the air# and in t r y i n g  t o  atrlkar a bslb 

anee,backad also by haalng  the^ E q u l t y  rule point ing the, w q ,  

1 took  t h a  middle aourss, 

EJP. Morgan. I t21ink t h a t  iar a goob mason for -bak- 

ing t h e  2cpity rule in the  repx?t .  

Mr. Kickersham. J move " c h a t ,  on ths general subj@o% 

zputlulo 31 ;is &rafted shall stand. 

@pe Lemann. We eregoing  t o  ehange the  language. 

Rickerrrham. Yes, I do no t  mean the htaanguage, 



' but the li;enll)~&l soope of it. 
I ,  f 

$ 4 ~ ~  ToZman. I second +he mo%iOnq 

Mr. QLneg. IVith Ghat r aervica remain- 

yea, an3 $ /  #$?qg$#rter h a  anuthe~  G M D ~ ~ (  I 1 

( A  vote  %Y&B 4zaksn upon th8 motiu$ 
i t  was unanimously adapted, ) I 

We w l l l  now take up liuJs 32. I : 
;:re Donworth. In the four th  i%ne, reading %i tf+gh% \ I 

through Prom the beglruling 3-t says: 
Rule 32, 

IY~nawer or  reply to mended complaint OF answer. --- i - i 
i 

When an  amendment to the complatnt shal l  bm made ~ ~ E ~ P P B T  I I 

f i l ed ,  tho defendant a b U .  put in n new or supplemental anawe4 I 

within t e n  days after t b t  upon whwhich the amenBmenk OF amende4 1 

oompl.aint 1s f i l ed ,  unless the  time -' s enlarge4 or it 18 othaq- I 

wtlse ordered by the C D O U P ~ . ~ '  1 

I 

3% r : f l l  ofbe61 happen that the &mentWellC i s  of such an : I 
I 

inconsequential oharactor t ha t  t e n  dgys C I 
%a utterly %oo long. 1 ! 

Qf course, it might lhave to be extended, but the implication \ I 
i 

here i s  erg rstrong that at leaat tsn days delay follow from [ 1 

a naw answer. Wow would it do, a% the end of the fou r th  : 
I 

I 
1 7 

2 ins, i~!xaw it says 8unless", to make it read$ wunleaa a CLIP4 2 I 

It 
i j 
1; II f ersnk t i m e  LEI ordered by t the cour t * "  
i j 

Mr. Cher~y. Yes* !I I 
! 
I \I 

i/ o n  Very frequently the eourt says thae the ; i 

I' 1 11 i! original  answer my @x%rsnfi to the mended aomplaint. 



&?. U o n w  Yea, Hunless a difFerent Lim 5s  opderer 

by the court." 

HP. na l t ch~21e  There is nothing s a i d h ~ r e  t o  the effec 

t h a t  unless a now answer is put in you r  answer should be deem4 

to stand as a denial* FJould that be suff  flcient? 

1 %  y e  Well, if you say "unlese ordered by the 

court,H heoauee that wouLd inelude also the ~hai r f i~m'~l  sug- 

gestion that the anawer ~ltanda as a dental unless there  is; an 

Inconsequent i a l  amendment. 

M1.. Donworth, Yes, T think t h n t  w9.11 have a stronglsr 

implication theit the  t e n  de:,-,s should. a.t;andr 

h9r. Morgan. Yes, and make it; #funleas oth@rwiscr OF- 

dersd by the court.e 

Mr. P&i'tchell. \?I%'n?ydo youhave to get  an o r d e ~  from 

tho court? 

b e  on a motion, and it would be par t  of  %he order allowing 

lib. Mitohsll. Not nplctessarily, beclauee, you aan g e t  

an amendment before %he t;$me- 

Mr. Chor~y ( Intsrgos ing) . Not under these rules. 

%P. MftohelZ. Not undm these ruled 

Mr. M$toi-!ell. You can nmend within original %kme 

to a n ~ w e r ~  ;3u;;pose you havo twenty days to anawer and it 



f a  amend~d wlthin ten dayst you cannot answer within twenty 

day8 

l d r *  Idorgan. No, 

14r. Donworth. tVell, probktl>ly.a very Large proport ion 

of mendmclnts do not ~ e q u i r e s  any ansues. Why do you not say 

"mayH? 

i\lit~helX. Instsad of' %hallF1? 

Mr. &mworth. Tho tendays as a matter of course $8 

very l ibera l .  Of course, it may exoaea t e n  days, but allow- 

ing t e n  d a ~ s  as a matter of course i a  very l i b e ~ a l .  

Dean Clarlr, Yes, I t h i n k  go. All of t h i a  ru le ,  even 

the par t  you are imp~o~ing, i s  &he .lelquLty rule. 

M P ~  L o f t i n *  vfhy not pu-k %in "in an absence of an 

anzerzaed answer th~3 B X ~ ~ W Q P  8h11 be deemed t o  be t o  the cowtz- 

plaint as c*men8edH? That i s  the pprf?atice in mg State. 

I%, !+fapgan, T k u t  9s the  practice in my State .  

Mr. 1dftchell. I do not th ink it Ls neaeasary t o  g e t  

I@. Z o f e b .  Not an 

a-*uld liave it up to you t o  

answer etand t o  the amended ram-7lain-b or f i l e  a new ma.  

*ha&. 

Mr. ~ i t c h e Z 1 .  Do you no t  thlrlk thexae should be some- 

thing, m. ?$organ, that  vioufd aovsr that? 



!ipe Lof t in .  I make that motion, that some phraae- I 

I 

ologg of that  kind be used, I 

T~:F. Olnsg. ~n pwerviaing f u ~  t h e  answer in case of , 
I ![ 
i 

amandment, gau have to d-1-ffsr~tnt inte b e t ~ a e n t h e  ease whe~a, 
k I/ 

; an amended answar l a  put In--that i s  an answer in tota, and 1 
1 I1 

\ I  

i 
&oi:~plaint i s  put in. the  or iginal  answer can stand,.,y&%%-. 

i ii 

vhsn it comes aown to a special  men8menk going in, I aa is i 

Loitlnr 3 am not rnsisting that it shaZ1. I 

only insisting that i f  the dafendant thinlcs his answer i s  i 
I 

sufficient t o  the amenddl cumplalnt, that he can l e t  Zt 80 

stand. But if he thinks it requirea an answer than ha oan 
I 
/ 
i 

ansWTe3P It 

lip. Olney. xf nothing more than an limenm~nt 

made e complaint, t h o  n r i g i r : a l  anssar stands without 1 \ 

P anything further. 
I 

i 
I 

$ 5 1  

Mr. LoStinr a l e ,  does not sag so. 1% says he ' I 
I 

1 ~ 1 ~ ~  Wicket~sha~. No, i t  sags %say." 



Idre Yl:'lokersham, 1 thoilght you took that ou t  aria 

@aid  

"- 
I&, i)onworth. :%en tho new matter comes in I % h i ~ &  

the plaint  i f f  is e n t i t l e d  t o  know ~vbether the defendant 

denies or admits, and hto there ~lbould be some provisjlon 

requir ing ei ther  a new answer os" the defendan* t o  stahd 

E@, Loftin.  T h a t  9s the rsuggoation P made, and I 

made a notion t o  t ha t  e f f e o t .  

. Ant! '! aecc.onded he motion, 

shaulC, be chan?;ed t o  read Ifunless otherwise ordere& by the 

C O U F ~  P I * H  EB tb-f"b th.0 Ld88.T 

Mr. Cherry. Yes. 

8 e l'hors wae a motion made about put;- 

t in8 fn some provision abouk allowjlng the ansviar to stand 

aa  an famendjr-lent to the c 

Idrl[~e Do~wQP%'B.~-I X t  doe8 ~f"P;$?lr  

l d r .  Lemann. Your polint 3.8 that the defendan& must 

say what he want8 t o  dog ha must say wlthin a time not t o  

exceed ten days, Is that what; 5% come% to? 

PIP* Ilaftfna Yewa 

I&. Ngkchell, Somebody hss mnde the point, however, 
-& 

that  he put 2n gone new and important @cuff, and S may not 
A 

make any refsrence Co it, and he a l l o w  hie ox& answer to 



stand. Doem that embrace that? 

alp, Donworth. W e l l ,  if his old answer is not so 

f ~ m 8 d  as t o  aigrn3.t .t;h&t;- 

Mr. Mitchell (Interposing). . gs has admltted it. 
. 3 .  

&!I?. Donwor.t;h. ' Yes, he has admfttead 9%. 

 h he glotion of I&+ L o f t i n  wa8 
thereupon voted upon and it wa: 
unanimously adopted* f 

Dean Clark. Then the brackets came nut, because, you 

do not; have a d ef art'$%, 

ssc.i;ian, 

We can gass on tha t  Rule 33. 

XP, Olney. Before we leave that, 1 understand that 

when an ~?men8msnt i e  made, to a complaint, tkat the provia101 

simply i s  that the defendant has the r ight t o  allow his old 

answer to stand, or to answer i t ;  if' he wants t d  do so* 

Eilr. NIiCche.zetll. Yecssl i t does not make any dlfferenge. 

Mrc Wiakeralnann. It; l a  an maended comp%afnC, an 

amendment t o  .L;IM complaint. There is a d l s t b o t l o n  between 

%I208473 + 

1 8 ~  * Then ?hat  l a  the requiremcsnt @B to 
t 

the answer? 
\ 

i 

rl 

Mr. 1AiIitt:bell. If i t  i s  not answe~ed, and t$e % k@fsnd, 
I -. 

.ant allows his  o l d  answer t o  stand, the situation i s  very 

&if ferent~ but kho chances are that the d~fendant  w % L l  put 



I 
%xi a anew @nswer, ctnd hs does not wagt t o a d r t l i t  the new all%- 

1 

gatione i n  the oomgla3.nt which s r a  not a t feo ted  by h9s o ~ l g -  

M.II 8rZBWQFlr t 
1 
i M r ,  Olnay. I t h i n k  ar) ~mendmsnt l e l  made, ft abozould i 
I 

I! 
I 

8 be answered abaslutely, ! 
L ! $1 

I 
I 

i 
11 

I Nr, Mitchell. It is abe%u~;cb~y safe as i t  seands, if j 
i 

I 

T I -  

ha deniae 9 t r  Yi~y a h o d d  he h v s  his .tenographer wrlte $% i j j 
? I  
1; L 
i: over again? I 

1 
r 1  I 
11 
! j Mr, Obey* ifihs PUZB i s  that he mM32 aaswerf Zi" hw 1 
11  

I 

II QTt I 

;' ;i @an s t  ipulal; 9 in tho matterA& @st o ~ d e * ,  alx 1 

I I I 
/i right g bu2; 80 .ear 8s a general ru le  h he abouXti 1 

I 

It 
I 

I 

I 

h 
I 
I 

o distinguish betweem 
I 
I 

&, ~ $ e a h e & l ~  Of courso, if the ozdanewar does no% / 
1 

I! I 

I 
/I 1 
11 3 

ii ! I 



again? I 

I 
 maw@^ s lharl l  as &a answer Ce, it, But ~ap&le4 tkutr i 

I 

rlwa'3pb 18 the idea tkmhatj the new ra~tsrial i e  an& mu&& 1 
I 

I 

whbt;he~ the o Z ~  ~ B ~ I I Y I C  BO~X(B~BII 5% 02" aok * srhe ~ ' M ~ ~ % G ~ B * ~ ~ B I P L  

&%ways %a, when %hat ~t~temasnt i& made, thak the p%alattiZf! 

=st prove kds aewm2rtorl 1% i s  j u e t  a 1@@as way e f  yffaor / 
I 

tr-leagt but thaC i r  what i Q  n?sanq btlt; rvhen gcsu pa* i t  i 

MF+ Doaw~~&h* I halrer tha iapreesreion %hakc rhsn re had) 
I 

&Pa N ~ C ~ I B B I ~ ~  They db not =&an that* Th@g ?#@- it 





I ' 
Iz !$ 
1 ~ s a n  Cxark. Perhags that i s  not neoessaryr B u ~  
i 

sinoe sxeeptfona were abolferhed in equityt perhbps we do not 

i 

#rr Morgan. %(.apglies to dsmuerrers a%ao;\. 
I I  

HitaheZlr "hen you &elfine Wing8 ~h%li* you aan 
I/ 
i l  

or oannot do in the pleading. that axrrludes evqnythkpg else. 
I! 
i t  /I Mr. Morgan. W l l ,  whyihyhhould we not abpllah~exoe~t- A I 

Could you not take, exceptions ,Po r f n eif$%w? ': 

i n a e t y  ? Yau move $0 f a&l,as, on the ground that i t / f " i $ l s  I 

\> 

Co atate a cauae of aotion OF f o r  soas other reason, $xt I I $aq i k 

, : \< 
1 I 

IVTOFgPDe Yet3 e 

WLrr Wioke~eW~.  For :. hat reason, they gut la  t hia , 

'11 r igh t  but; I Bo not  as& why you 



ahou3d. abaLifah exceptions t o  the answer, and not t o m a  b3.l.l. 

Pililr. If t h e r e  28 any suchth ing  ao exocspkian 

ta t he b I l L '  

k b r  ldo~gan. Was not that tB4 teirrn ' ~ e  uaa67 

]Cemann. We eZoe& Co 9 e ~ i t ' l o ~ l s  a t l a s *  

&, Morgkur* may c om@ from the so-called a f v i l  

Mr. EIIitahell. I wonder, when we state  specifically 

what matters the excsptiona are allowed, that does no% ex- 

cluact a l l  o t h e r  excepttone, and f t i e  n o t  neoessapg Lo go on 

and aay, " T h i s  28 abolished and that i s  abolished" %if our 

Ellr. Donworth. Further, they have already been abol- 

ism, and we should only there  thoreforeuaholished2ift 

(Laughter r ) 

ape Dobie. It does not h u t  anything intherec The 

018 Equity rmle skteer it, and that  was a well known devicca in 

the old gdkpfty ru16, , nnd you are fo2lowiw that praotice 

' a  great; etxteRC. "' 3d $t no* be ~ e X 1  to 2aavs 2% Tn? 
+-:+f%f%2/ = 

-sz --,>- ' 2L-e 4, 
~ l t a h * l l .  EP you ledtvs i t  in, La not ~ ~ 4 ~ ~ s -  

f i  
%ion whether 8emupra~a ma % e f t  9mS 

Mr. Dubis. Well, that w m  the grscedure, under t he old  

Dean Clark* That g ~ 8 ~  back t the old ~ q u i b y  mxs8, 

as to :.ha old. demuerrere and exceptions, and pLeas and ex- 



oeptians to answers. 
'kt 

~ I P .  Dodge. I w i a h  you aould wlshgou couZdput; in 4 
so=@ way EI o thaC it, would seemto be a new aot  of abolfsh- 

Mr. Dobie. T h a t  may reT iva some ancient t hinge r 

Dean Clark. ~ e ' ' a h o u l &  sag rfexceptions t o  t h e  answers 

&+. &$itchell. *h~ about "ahall not; be appliedH? 

Dean Clark. That  3.s ha ather ex:~reas%on 1 used, 
i 

h&, DpWcs. ?Shall not 6e ap&led:' that i s  bet te r .  1 
I 

Mr. Lemann. I netice in these suggestfons of the 1 i 
1 

i 
loclal comaitteea, that one of them fixers t h e  t h e  for filing 

1 

motion t o  atr9ks j  and it raised a question of rhsther ikshou d I i 

be one day or fiffreanidays a f t e r  ?he filing of the answer* 1 
I 

Thn t was the sugge a t  l on the Imal oommitteas 1 
I 

your suggestion %a tha t  i t  he petmitted d;o be done in part. j 
, 
1 1  

I do not know whether that would w o ~ k  better if you strike ' 1 1 
I 

i 

part of it out* i 

Mr. Mitohell. T h i a  t i m e ,  proposition is a matte+-% / 
has been referred bg-.ck t o the Commlttae for their coasi&er- 

I ation, There were changes made in  the @$?&B%? ~ u l e  ekeat up- 
i 

sO% the vrhole aah.adule, 



heye 

Mr. Pllitchell. l\WLZ, we had some limit about when 

plsadln~s ganeral ly shoul d . b e % & @ @ ~ p ~ , @  and we should word 

f% as t o  Include a pleading in any-- : 

Dean ~ l a r k ( 1 n t e r p o s i ~ ) .  Yes, wyllave t o  put iln some+ 
I .  *% .. 

thing new. l + f ~ ~  Donworth suggeatsd a rul@ on that, an8 I I 

I 

think: we w i l l  have .to adopt  his r u l e  or some s i m i l a r  ru le .  We3 ' 

.have suggested 21; ae an a ddft ion t o Rule 37. 

h 4 i t o b ~ ~ l l .  T think it 18 important somewhere in ; 

the rules t o  have a definite statement of just  the tilme that i I 

i s  allpwsd f o r  these t hlngs--lawyers wf ll look f o r  that 4 

i 
i 
i 
j 

Mr. Lemann. How about the suggeatton t o  strike out  1 

wexaeption f a r  insufficiency o f  an answer or aboli~h,~ I 
I 
I 

I 
am just asking f o r  Laformation, and t o  d i r e c t  attent Lon t o  

it, and not suggesting that he nhauLd strike that out. 

Dean Clark. Wall, I suppose, y o u a r e ' r e f e r r i n g  t o  

the defendantfs counterclaim, and where it saga, "Co strike 
1 
I 

eruch lefense o r  counte~claim. ! 
the 

I 

Mr. ~emann. ~ut/~ule says that t hs pla ink l f  f may move 1 
$0 s trillra for insufficiency, "on showing that t h o  d e c l e i o n  

o f  the moCion would f i n a l l y  dis~aete  of the aotioneH I do 
! I 

not; q u i t e  catch tha t .  

?$re  t tor gat^. That is t1.s end of that. 

Mlr, Olney. Mil, if it finally disposes of the  

~ounter~laim, wrhy s u ~ x n l t  an amendment, instead taking 
i 

i 
i 
i 



$he rnotifsra ae mndeB. 

I&* Cherry. That rai~lss the questfon that I3aLended 

Mr. &eaann. I M v e  a aasa now iln whiok? I mwy w i s h  %a 

atrtka in t;ha Peaeral court, w?l.ich may not alsposr of the 

aation, but mag dispogs  of a large pa r t  of fe, BO BB to C ~ ~ P F  

up the, matter and know %tiat th3ve are a e ~ t a l n  things about 

i t  that Z n e e d n o t  w o ~ ~ y a b o u t .  I do not knowwh@th@r ilt 2s 

a qtxssCion o f  procedure o r  not, but  I do not know whether 

oould do i t  m6.s~ theae rules. A* firsrt: I thought we couPd 

n o t  do fZ; under these ruxes, beoauere it; might talc@ uut the 

whole aase, Xow, my man may n& want t o  t a k e  out the whole 

ease) only trno4hf i d s  of it. TBe aaswer set8 up an aPf ir-  

lsatlve d~renee,  and may be noi good. Xk q y  be good as  t o  a 

s laaEl  part; o f  the ease. I should have %a serilxe a l l  o f  it 

aub , 

Mp, WickBrrham, Thisr only @over8 that part. When 

you Mve g o t  that abrickeh art, in oCher wor4a, it; m y  be rr 

g00d 8efenae. 

Mr. ~~~, But saa 3 read thitr a"cfirst, I though% 

2.l: .aaqvi~*@d me to &@let ~ i t l  o f  ths entire defenser 

prevwt yau Prom makSng mo.tiion~1 Co s.l;rike, out thfs sentenoe 

osl thtaL senkdtnoei you have t o  Gake the PPbale defense or 



D e w 1  Cla~k* Yea* 

#P* L~malrns a~sume ha d5.d not mean t o  r~oommend 

tkm* * 

Dean Clark. What I meant warr khat you had to take , 
1 

k h e  asunl;e~olrlm as a ovh~Xs, but; 80 not 'haw t o  taka the 
I 

f b ~  8 m a ? y  jud~uiclnt r T11e anslwer does not; F ~ $ u % P @  a m a r y  i 

;.;P+ Olaey. This is not w. mokion t o  rrtrike out; gar- 1 

t i c u l a ~  sentences. 2:$ %& EL motion to t:trike out the grow& 
$ 

o f  fLn@uffZC3i@e~y* 

I&. Nfckersbtm. Of the f a c t a t  
I 

Qu, L ~ ~ i ~ a n n ,  Mot the v4h02e answek, J-,7-q 
! 

i d r .  Obey. The inauff:'9eienoy of ehe p r t l o u l a r  anew@$ I 

or o ounterola lm %'hat 9s e*llsged. 

Daan CXa~kr Corr@aL t 
i 

Xy. Olney. lr a m3.n i a  mmakix~g w mat Ion o f  that @bar- i I 
1 

aster, whg Ehould he be, raqinired t o  say if the, autlan 119 
I 

I 

i 

granksA it v ~ f l l  f'nally dlspoae of t b a  m e t e r ?  
z I 

j 
Mr, Wiobareham, Do you mean Of the ouit? 1 

1 

I 

Mr. Olnay* mean reading -i;;;his language h~rs--$rou ; 
I 

r e fep  t o  the rule acr ~pr.Qled here, and you ~ $ 1 1  aee w h a t  the I 

point was* I 
I 



Mr. WtakeraW, I unde~stand fromChie that tb @$- 

feet  of ~ h e  moti.axlt-*St fs the affi~%aLi~@ d ~ f e 7 g . r ~ ~  021 &he- ' 

aowkerclaim tha'c you mag t o  fstrXk~t outr 

Iql,~r. 0lna.y r Well, i f  ho i s  moving on the InauPS%&%&asrio$: 
1 

QP the c o ~ % ~ ~ c l a % m r  
% > I  .' 
i . !&. Borgsm. SD Gsrlrete the plsloe of the old'd@~wrrs+ ._ , I 

and separate detfcsna'e on coun%ezle&aim) $8 that st? 
\ 

I 

W, Obey. Xfo, 1 am aqiag  t h e  the words hare--he ; ' 

eannot movaa bo eitrZkar ou.t the ai"firmatirs =a t t a r  on the groWqd 
:< 

/<,< 
,/I,". 

, I  ,: ', 

,/ 1 f 

1~~ Miforgarme 1 t k x m g ~  he coukt~~ 7 1 
"'\ / i 

) *  wftlnout ehowimg iln addi%i&p; $8 

baa got %a ahbw that the daeieion of t he  rnok"on may Plnally 

diagose of i t, 

gF0-d o f  i t* 

&?. M&k~h@lS~ I shoubd th2& et~lking i k  QU% W O U % ~  

~Zt;oh@xL. OQ y o ~ m e m  you cannot amendl 

I&?. Olney. No, you oanno-t m@nd,%t is  granted. x 
I\ 

do not know what their bad in lo13 ride L -  

Dltatn ~ S a ~ l r .  I vaB try2~g to l l u l t  motional t o  



ou% portionss o f  the ranmor, an& I ila not thinli it i s  dona 

gut%@ as olearly ~ L R  2% m i ~ h *  be. What I meaht was that the 

glrrfntiff r q  noc@ t o   trike ouC, and the t3sclelon o f  the 

ztaotZon wouXd h v y s u W  ~ e ~ a 2 7  be ene that  wo~ouLb pass 

M ~ r g w z l ,  Do@@ t h a t  mean t h a k  Chs o l d . a @ m u ~ ~ s n  

BT* Olaclg. Thak i s  not done 'by th28 ru3,er 

E?P L a m .  You o m  move to 8 trike l;he wrrdtwcsr you 

cannot move eo s trike thebi l l .  Ts %hat r ~ g h t ?  

Ifpi., Luf %in. 3i think we went ax% w a r  Chat in Rule 

1 

I 

b, ::!ickerlak~~n* $:ow, ywu l%~-ve in nu%@ 313, aoeo~&$ng 
I 

t o  %his "bu";If an anaswsr 1113 an af'fi~;'32&t&v~71~) d e f ~ n s p  or 
I 

aounkarclafm, the pXa~afntriPfll%i&ynzowe t o a t r i k e  i t  out; f d r  I 

inauff lcLetnpylc, 8~6.. ao on# "and 3 - f '  tba @ o w *  99ada bkak j 

I 

NIitclzolZ+ Jutigct ~laey'a point  is that he objecata : 
I 

I 1 



t o  t h e  word8 e 8eaiarion o f  the motion mag 

finally di~pof i e  ofl'the matter. The poSnt, I see it, 

why put that .in, when in the next provi~ion you have a pra- 

v i s ion  for mrll.okhg amendment, ~ i h i c b  would gpwent  the, grant, 

1% o f  the mokioa f f n a l l y  diapoelng of it. Isrehat It? 

&. Ulrmey. Exactly. I t h ink  the id@& Chat Dean Claxl 

and tbs object hs i s  eetelrftng t o  a coompl%a.h 163 abeol~xtelg 

gasd, ku6 1% raesms t o  me that. i t  Baceer not go t o  motions $0 

~ C P ~ ~ E I  beanuss o f  t b  Snstiilicieneg of .t hs a s W s P r  you 

tare t o  provide heme--it might bet .very wise ka  gut in a rule 

that %hero should bs no motion ma&@ t o  e.trlko out mattcsr as 

red?m8aat, ovldevlCial or immaterial. 

i 

i: 
IY~P. Olne.~. @? hpor t lne tn t  o r  rraandaloutr, u.nless te 

/ appears t ha t  khs :,-ranting of -kh~+k mation w l J l  f ac i l lBs r t a ,  
I[ 

! t 

Dh@ f i n a l  h a a . ~ i n  of i bo case. 
ii 
I 

r: 
l i  

Dean S!  srk. That  is what 1 am dryflng t o  do in t his  
/ I  

!! latter rule. 
! 

( 0 7  Mr, Olney. a n t  dnss l iot  go to lnoGione to ntrike 

f os insuf f icisnay. That 18 1?~3a13-y t ha olrX Clemu~rer. 

i 1. i s ,  I xao Z;r;ying t o  make if, where you have a dsf anse that %a I 
I 

t I 

! fnsuffioisni; and i t oan be heapdl I wag C ~ y l n g  to avoid j : 
l i  

7 

ak@i&+bein,g put to a hearing wh.sn the re  ..as not anything 
I 

I! 
I 



o f  subeta~j.ue th~re. * -!&ink you ars  onprect.  he iagua,?;e 

: d o 8 ~  nat very well 3ay what I had in mtf~rl. 
I - < 

Lemwi. @kiy should you pemntl; them. to s t r ike  out 

an answer as in~luffiaiant when you would not perrnlt them t; o 

atri':.:e oub; b i l l ?  

Dean CLI~FLC. YYeZII 90 fap tas the eamplai~k 1s aon- 
i 

~w?fmd, 3 - 3 ~  attempt; t o  s e t  ui3 %the ineulfiolsnoy Sn your 
Ir 

ranslwBr* Thoru l a  ao anartarlmg an anemp. I; 
I 
I 
I L e m a ,  No1 but you a e t  do= a cage ~ e l i  Equity 
i: 
I 
!: Rule 89. 

i , - 
@re 'Pilokorsham, '~llar~e 9.8 a raotion Tsr short ju&ment, 

I 
I 

I 

I vrhich i s  erho13t; wag f o r  taet2ng tihe m3.fflalena;;f o f  the s u i t  
I 

i 
! ; Dean Clark, That %a true* 
1, 

! l ~ .  U i o l i ~ r e ' h a m ~  %id is a anuah rnora eff io i l~ncy way 
% 

than %his, becauae it i u  not limited t o  tba, SaslandmWa 

pXoa23lng+ 

1: 
I 

Hp, O l n ~ g . ~  X do net see hecar you can put on a r e -  
I r 
1 etrlctilon on %the rig&% tr, s t z * l l r ~  out the &lamer as ins~ l f f i -  I* 
I i 

i 
i oiant, b2C you elan aery wcrl l  put sa r t l a t r l c t fon  on nag azotion r 
i 
I 1  I ' 

$0 ctrlke out nart o " ar. snBa(sr as re&unaa& 6p imater$a%* i 
! 
f 

I/ 
I I 

Dean Clark, X r hi& I could put in here eomethlng 
I 
I 

i s5mflar to the provision I b v e  in 3~3.~3 37, that. you would i 
I 



re7 

lsot have a haa~itng u::lsss there was a p~eliminery f.ix~~.%ng 

prgf. Sunderlan$ ( Xnterposing). Z says t ha% 2% 

wi13. alway~ dispose of it$ i9 I S ;  is attacked an th@ grsund 

I 
! of  i n s u f f  l a l encg  it; 421 always 69aposa of it. 
I $  

id&tchell, ;f;bea t rouble I s  gou slry it w i 3 1  al18yn 
I 

" disjgoae of it, 6ind. then in tbs next brea-kk say that i t  can be' 
i '  I 

I I, 
ameulded, 8 0  ths13t; %he gx*anting of the mot ioa would not llnsllly 

I 

Prof. SurzderZan&. That raag ber i I 

1, etl~lier--and ~vhich you have now tkllrena way Srom me4 

I '  

/I thfagr~g thak al.1 mo-t%ons would come in, w l % h  %he reasons at-' 

:Qean Clark. &ad$ you. would sever h w ~  a hea~ing  if 
I: 

that rule app%%s&, pio that I h v s  sta'ted the ~ o n v e ~ 8 e  ~@PB$ l: 
I 
I I 

( 1  

i that you wou26 have a hearzng 9f there wan any raotlon, 
1: 

I&. O&s@g. I think 1 have now w h a t  Dean C l a ~ k  had ftn, 
I 
1' rnina; so 1 rruglgest that bhisr rule 'be paesed b a c k t o  hlm for 
i: 



Is %heye anfih9ng mu-e %hw that you may 

s t r i k r ~  o u t  for  inauff leio;layT 

Dean cXerkt plu~us lhim2tlng; it and having , 

it l L m 1 t s d  by the  c o ~ t ,  unZess yau did s ~ m a t h b g r  

I M r .  Idiorgan. Oh.. 

Rule 28 2u the e m e ~ d ~ b n t  rule, 

underratan4 it Ru3.e 9 124 -212s one wki@r@ I provide& for no 
j 
1 j i  hsarlng ordinirriZyt and you rem~abar that YOU took i t  out 

jl ty:epe* Nop~ I I!:?& this  *awn on tho bas is  of that p ~ f 3 ~ i 0 ~ 8  
I 

pa.>.@$ there would be no haa~in,; ordinn~iX;:~ t h h  Was a 
I 

1 

I submit this suggestio~q-: Let %ha 

! 
of l i n e  8, r>n:i tbon insert  s i n  relatlvn t o  the rest of that 1 

T U X ~ ~  t h o  I n a t  nontenoe in the ~ g u i t y  rilles.% 
I 

I 1 

1 
t j  - 4 

I 
I ,  

i f  Dean Clark. I think t;hai; w % l l  r)robabXg do it, but 

4 Is 
I ] I  this kLae go2; t o  be reoast, anc, b tl"na12 ba glad ff you wf13 i s %  I I 

1 T I 

f5x tbfst I 1 .  i 

M r .  ~Iitohe21. I tkiin'k alr.ve have 1% pZain t hat wa, c ~ a  
I g- - 

1 i 
1 I 

do %hat, ~znlglaa them l a  ob j&atian? A,xle Lht~re any other : 1 
I 

" suggest :.on@? 
3 

f I 

5 

7 1 '3ln~g. yg~axd J l ke  to have t h i s  suggcsstlan of i 1 

1: 
11 Dean, ~lar&'a aarried in$o the new rulel that thepa be put; a 
!' 
I $  
i: 



restriction ugon rnnt ion~ to s t r i ke  out -,7a12t of' an answer a e  
I 

~ o n s t a n t l y  used fop sur-msss of del.c.y, a n d  there ought to be 

r e s i ; p ; c t . ~ : ~  $,&-- ,~p0~ ;:;g jp mddi.ny;,un$ess it ailpeas:: do- 

f i n f t n l y  tlm-!& t:.ey u ~ : . l l  f ' n c l l i t r i t o  the fintll  d a t @ ~ n ? i n ~ - t f o n  

r ~ f  the cause, 

i 1  
i I.lzb. u o n v ~ w t h ~  E i t h  your :ps~rfiission L uroulti L5ke to 

9 7 '  go o s ~ i i  .GO ~ i u l a  52 now f o r  moment , Before 1 give tho 

[ 

3,s-brution of' J U Z ~ C ~ C O  d e 3 ~ n d ~ 1  very m c h  upon. the fezc%li%y o f  1 
I ,  t ~ t 0 . 3  
:; 
2 L  1 ' ~ ~ ~ i & $ ~ $ ~ ~ / ~ ~ ~ n < ~ m ~ n ' c ~ ~  i t  S O  o r t ~ n  happens that the case 

d = ht-: el . l -eyos,  ;,r:: : i t  ncc:.;2:ctnu ng aur*pr lao ,  sn? Lhink .t rial. ' 

I 

b 

I I . . . :-s <., , -,2 . . . ., , .> -? > I  , . , .- >.\ . , x , $ ..-.- :>,a, i~ ;p1- j .c~  t l l u t  t ) lere  shall be i P 
I . . 

I - * malriin, ~mgni:od :~lza~.l.ni.:i i n  R e:if;~@EI@ case* Thai; 

ivas of t:.o ~Jt;.pl.orna C .up$ p r & r % i c e  !;hen - Y ~ : ~ ' E s  ~i i l ~ a ~ t ~ l * r  
% 

- 1 7  \j.icll,iu,'. s:::.ln,- 29.- -o- i~ i i l  <'if :,his, n s  Z-etln !:ll.:rrk has ;:a- ' , 
I ' 

.-- 
~a~.lr.;tkon dcule 32, ?. want t o  end u;> tki2s provir:o as ~ O ~ ~ O V I E :  

H L'r ov <-, Sha"u.11 -bhe case o f  arncnc2::ent to t h . ~  complaint 

to ";:, Fans-ygQl. :rice .'?:-p:;.ng 21, the t 5j.l:le QZZOT:O~. fol* 

p1eadj.n~ thorel;r, hy the a6vorsn p n r t g  shall  be in the dis-  

~pct!.on ~f @pie court." 



Dean Cin~k* I think "chat iis a good st~ggest:toa. I 

Ao think tl lare vary 'llkaly mighl; be aagal.ty ttetwaon Rule 32 

a ~ d  22, flu15 2% ::.was a r u l e  'or ~ s r y  i r e s  wii@ni"xli1in%, and this 

lscks %pi :f .tl;is ware  im mertC~nent in ra8.clanoe of t.,)r.a k l f i ~ .  

i&. Doawo~th. That is a l l  X have t o  rsay. 

a,- 

!-;@&@ C l n ~ k . ~  J, ki:iink in $he ixaa% l i n e  of Ru%@ 34 

Gj3e wozac ':Bi~j-;ap:f E:gms41i- T . 7 a i 7  - ija coxat .aif g o  $ha% i . n a h a ~ .  of 

#ay i%~g ,'upon applicat; ion of ef  there i t wf 1% sagRupan appli-  

cat;fo:: of a rJnr-bye" 

-h 

f - ~ p ~ > f *  S;siPilpxaad+ 
-1 

~ ~ Y E G  i n  i;hd f X z 3 8 t  lZi+xe of -Lh@ B @ ~ Q x ~ &  

3enGsllo~ t?ia *aox*d "ne oes s a ~ y "  should be "permiss lve  fl 

. ;fShal~ be pernlPsaLvelerH 

:':r~fI. Sund;@;l>azld. : f l $ ' ~ h n ~ 1  be p e ~ l ~ i d s i v a  in any 

e?~gp?*emontal pleading Lo rae"z~ortLi any oi" i;l.*e stutarnents in 

t h e  o r  fglno:. glea:ling, && 30 on+ 

Fix&, Sl.ney. St~a3.1. : ;ot  be gt3skmlsslva. 

m,. 

P .  C y ,  unless - - 
$1~. LobZo. LfU::lssra biio ~lpcsclal cL:rcur,la tanner, oP the 

vago ;gaJ. ; -~q+~~%ye 5% * H  

-2i:aun L'laral.;. 1 i;l:.inb t;i .~cj.J~a 02' bocb 1; tho $ w a I  but 

a.t; S4532 ls ';;O : . ;2 ... -. L.;l.~-t -' ~ E P G  702 ~ S Q  2-?'xelg t o  h ~ r r ~ c  a zmndate 

a:: . :;l-;311. :33kl2,,!1~ t 3 carp7 1% oink. 

- * 
L J ~ : C *  r;jlle:*p~.~ :I'ell, cis g a 7 ~  bhuvs 3 . t  i t  ,sii~-s flsi~a21. not 

ho neco-:.rrr+r *J ~7:;lcaq s ~ 7 ~ c i a l  c2rc~~a~1.I ;~nces  r a q ~ x i ~ a  i(;." 



Donworth, "uj;)osa a new s u i t  occurs. That is  

%ha usual s t tuat ion.  You have got  a release, perhaps 

1 i t  not necessary ~ o m a t l m e r ~  t o  ne t  for th ,  by mattar of induce- 

ment, some of' t h o  things you said in the or ig ina l  pleading? 
I 
;I 
j: 

; You stiy it is not; naoessmy do do that, but you can t a / l  goux 

st;ory* 

Dean Clarkr I am shocked at the way you Minnesota 
p 

geritlemen ~ r i t i c L s e  the Supreme Court. (~nirghter.) 
l /  

3 %  

i 

i! 1~ 
Mr. Cherry. I cJ.o not care ~~b.om yo12 c r i t i c i z e .  

t ' 
! I  

!! Hp* \v$,ckepgjhm. It ha8 b~coma the fashion. ( & a ~ l l t @  
1 

1: Mr. Cherry. Bu t  I knve notlced tha t  some of youp 
;; 
i' i i  w o r ~ t  language comes from thosa  o l d  rules. T did not suppose 

WB c~Ju:I.~:  not  c r i t i c i a ~  t h a t  more f ~ e e l y  than your language. 

Bra Dobie. Rule 55. iI 
i 

i 

I ' 
I&. ~&mll. Supplenaental nnB only covers enough i 1 



li 
I 
I 

ya~ou we:-@ i ~ a o r a n t  avhon the f irs t  comp2aint was maae--never . I! I 

1 

/I ". 
I! iiir. ~onwol?th, AZthou;jh the Suprsmo Court saLd %hat;, 1 
i ' 
/ j  I :*id r o t  !Inink f t  should ba in he1'6r z 

I: 
t 
[I 

Ii ?:!F.lr. I:Iitohetll. That ou.~;l?t t o  be stricken out and left:  
[i 
I' to tihe arp1eazd2::en"l;cZ~se t o  take care of ,  
1: 
I *  

8 
j 1 

Dobich That 1s t h e  bost  usager 
1 

I 
! i  #P. ?$itohell .  Ss that, agr-ecnble, Dean ~lapk? 
I! I 

/ i  

not  ba necessary," down t o  Hre:,uire it?" ashall a l so  be :I 

1 

11 I$ 

::se i C L t ~ ? l c l l r  i s  there any second t o  t h a t  motion? 
I I 

/I 
i i  

!3n Cherry, h w i ~ o n d  thernot ionr  
!1 

( T h e  motion wae unan-lnlousay 
adopted.) 

?:?pilr, Olney. In that connooi;:on, i*t 18 not rarr l ly  n(sc(98:- 



sary, bl:t il; m i g h t  a s s l s t  aI: n p r n a t i r ~ i l  matt.;r f f  you add 

: some such stekoment as th is  "Statemants i n  the or iglnal  

pleacling to which t l ~ e  sunplement;aX pleadlig is a supplement 

/ :;l~all be deemed included in th@ supplemental pleading." So 
j: 
I 

1 that  t l m t  v~oulil  gek o u t  o f  the praat lce  o f  rege,aking. But 
I! 
/ i  

C thcro 2s nothing im?ortnnt about that  at all. 

I I 

:I : t 
Cean Clark .  1 .;o no: evpgoze t'r:cre ~ i 1 l  be much tr:,uk; I 

[ .?. mywag. ..a hc5t?e a i-ov%z tan f o r  incorporation by refetrcbllae. 
I! 

I >  

I s  iLr, L~onworth. There has baen no motionmade as t o  
1; 
I! r 

I : 1 ;  
t I 

I!  Dean ~ i a r l r .  The reason 2 put those brackets f s  be- j 
I 

li I /  cause I t ho~.~@i2; it v~oukd be implied wll'chont s t a t  fng it. Do ;ydu 
want t o  +s ta t& ft? 

I I hr, ~ ~ ~ ~ j ; e p ~ h a m ~  X would say it LEI not necessary. T 
/ j 
: m o w  that  %t be strlcken out .  
3 1  
i ' 
i: 
i i  h e .  Cher~g. T sacofid ihe moClon. 
!i 

! Mr. 1,emann. X was aondeu~in:; wkleth=<%r t h~ aeatence i s  , 

worth saving. Are spy lawyers going t o  ask about 
!$ 
E! 

I 
~ z p *  ~ A t c h e l J .  iis was .aJ.ri a moment 880, that ~estatb- 

I ! 
I : 

I 
1 

5 ment oaa be general$ it &oes no t  say anyth2~g e l s e  could ba i 
I I  I 

1 i 
li I 

I /  



I 
L 

I! we adr-pting it? 
I 

I ! 
I1 

I E  
i;-r. Lemann. X. could thfnlc t h a t  ihe Lawgera might be- 

I !  

I I 
I I fir, Chwy. And they hove bean going undsr the Fed- 

e q u i t y  pracf toe. 

1' FCF. ::ickoraIlam. have in a pravis  ion f o r  supple- 
/ /  
II 

sn.ta3, pleading, have we not?  11 
1 1  
I [  *- 

I! Dean Clark, Yes, this is such a provision. 
l i  

/i li;pe ~herpy .  D i d  me b2oe it unGer the Equ2by loule' 
11 
i r  
I 

i z  
I $  Dean Clark, Bo* 
g I  I i  - 

q FJ%t ohell, 1 .  

4 ' 
:I I E I U T { ; ~ S ~ ;  ;:h.:$t iha t  be taken ofr  
I/ becauee yo.3 a re  bi~plying t o  t h e  court f o r  an ortitrp h&dr$3&~w 
]I 
! 

11 
i' soma%hSng, and i.n tk_le order you should  TI:; wbak t imer  you need 
i ; 
t! 
1% 

t /  tc, anawea? I n $  whereas .our clausa, hsre ,  Dean Clark, might 
I /  
1: 
I; be construed t o  be pe r f ec t l y  u8elass .  Yhynot pu-t fn an 
I r 
l 1  
ik 
/I appro ,,a?! R'GS p r o v i ~  ion  a l lowinL t h e  supplemental pleading 
/ I  
1' 
i! ai'cktn an aqprogriats tkm.ine, nd the cour t  :!jay make suoh or- 
i l  
il 
i! aer a:: may 8 eem approprlato. 
1 ' 

? e 

T0Zlf3,8EIs 
i 

T:.:~~.thin such t i m e  as %be court  may fix. 
!I 
i Dean Clark. That is  f o r  the  orlginal supplemsntal 
I; 
;I 

I pleading, not  the answer* 
I/ 

Kipr IqfLTitoheL1. g o ,  t h o  court can ad jus t  the answer 

ji 
1 1  at a time ~llowed, without  haviny a fixed ru le '  
1 :  
I! 
1 1  .,.%" 

: i i;e a r e  throug'ii nov w ' t h  Rule 34, tV@ vwi13. t a k e  up 
li 



I 
9 f? 

s ! ii'-r. I:'lckc?rshaun. 1 note the, same, correction there 
I 

1: 
I /  :.I-2, X3~tck.~a13., i a g i  going so  r u l e  that ft be under- 
l! 

i l  
1 ,$; f;'o&? t 1 1 ~  stqo;-- ,li 1; yak t;aiL an, -xcw 

I I  _l"&fZure k o  ouse .t;h~.t; 
I/ 
I/ phrase without  fufurtho:. r o f w o n c s  t o  it, (~n:nghi;er.) 
$ 
I [  = r ii 
I !  

r.:r. :;lckershnm. Yhat %is a l l  I gyani;. 
1; 

!I 
cr ,ccr?-: c + I S  la ,J CUrlxlOt +G,O " -  ,; 10 p-, 110 ~ 0 1 3 d . 9  hsr e , 

1 ;  * - &ow, as "c %tllLs Xule 35, 1 w i l l  no to  t lmt in %he othe 
i f  
i t  

$ 5  .-* 'I pu2-c - r s n r z  ! ~ d ~ ~ ~  the ieOk>fi3 11UC2;3 is instoad of "acts," as in / /  
11 
ri ehLs p l 1 , x ~ +  

1 j i  
11 F 
I L  o n  " ~ o d s ,  om2s~ions and oocurronces, " ye8 
I I 
;i 

Dean. Clark* S b q ~ l y  a plalil o ta tsment  o.f the fac t s .  

I ;' % > 

L;&* ; ) ~ ~ ~ g c ~ y - ~ ; ~ ~  iio yo]; ;;no;>: Lke il~,s~f$~cr of the pule? 

i l  11 @Zza~,*~ A $ *  ??$-:;:ell, this is subject t o  ins%ructlons 
i1 



i already given t o  tho reporter,  is f t not, this muraing8-- 
L 

that ei ther  i t  is all. ~ t s t e G  iln here ,  in Rule 86, or  2t is 

state& w i t  r ei"erence - to each pleading? Did we not do thslt 

; .Fjli.ia mornlng? 
I 

P ~ P .  Morgan. :;lo asked h i m  t o  consider that. 
i 

1 

the polfcy that we etlected that, i t  should go in one plaoe, or 
I 

i 
i I 

should apply to eaoh pletsdlng sgeciflcally* 

NIr. Wlckersham* We rsquired that the p%aintiff s%&te, 

k%s oLab or the demand fop re l ie f ,  omit t ing rnng mere sC~'ce-, 
I 
t 
' ment of evfdencar Now, if we say "statanent of factsn,  wlth- 
i 2  
/ auk d@taiZ, upon pphioh G";t4 o!.aim of. the plsaaer as baaed, 

It - %* 

1 HP. 180~gan~ would you call a denial a c l a l  ? 
i 
I 
I I ' Denan Clerk. SursZyt but do you not %hi&. wwe aouLd 

j say that direat~y? 

Mr. hiorgan' Yaa, we could sag i t  d.lreatlge 

1. Nkr Tolman. Ta bo consistent, I t;h%& we should 
X 1, 

t 

i ohange i g ~ o t s v  Co ?facGafi and strike ouO the wg@& tkwee wop&s. 

hIr. ToU8n. I intended to 8ubhti.t; @ m~morandw om 

%bat ~ ~ b 3 e 0 t r  in s.ddition Ca thd one that was proseated by 

Sufi2e Olnege 

Dean Clark. I wish you would* I feel a Ztttle 



1 
'I !\ 
t 

heartbroken about; that. 
'1 , 

\ \\ ...* 

;{ 

KP. Cherrg. Then ne will have t o  bring u\ b %muse, 

of a c t  eon again. (tau@;htsp .) 
5 

I 

1: 

Nplr. %itchell. Well, we w i l i l  t e e  another 'k\)ot a at 

t&k when you truball2; thatr. 
> 

a i 

jl+ 

v ~ b  wrer 18 %here in Rule 361 
f!, 
\\ 

Dean Clarkr W ~ 3 . 1 ,  if you want to pavs it asssettled. I 

I. 

Hpir. Wiclrsrsham. I l i k ~  the alternaklve beet& than 
$\ * 

the original. The elternative i s  f ~ o m  the  ISngliah rdle. 



Dean Clark. The way L put it;, the f i r s t  way, the 

Amerf can provision 2, " ~ n  pleading the perf o ~ m n e e  or oacm- 

lege generally that all oondiltions p~aoeaent have been per- 

fosmned o r  have ocoulred." That ir~, 2% f a  o C l l l  theplain- 

t i f f %  jab to allege perfomnanoe, and %ha cZenlal s p e c l l l e s  

the pa.!?tl;ionIar theory, That is, yo11 hwve got to have a phtr-. 
I 

kicular dsnietlf but a l t a r  he bas denied iCt, +the plaintiff 

must prove tha t  condition nn..? i t s  perf ormanoe. 

Now, t h o  Bngl iah ru le  i s ,  "Any oondltion preoe&ent, 

the pe~formanco o r  oacusrantlo of which ie ftntended to be oon-, 
I 

teatcsd, aha l l  be distinotly specif ied  3.n his pleading by the ; i 

p x n l n t f f f  o r  defendant, as the case may ba, and au'oJacl; the~ei 

to, and gverment of the performanoe d ocowronca o f  all con-' 

d i t i ons  greoedesnt nscessapy for 1; he case of the plaintiff or 

defendan% sha l l  be implie& In  his  p$eadillg*" 

F ~ P .  zdorgan. But do you g e t  the idea that that; changep I 

%he g x ~ $ x  bwden of proof? I 

$ 

1 

Mr. Ho~gan. It has nothlng to do w i t h .  t l ~ e b u r d ~ n  of 
I 

j /  proof. 
11 

&IF. Lemann. Nor The  dsfendant can deny and 1E I 
i 

1; he doe8 deny it the p la in t i f f  has t o  prove 1%. 
] I  
!i 

!I Prof.  Sunderland. XT it changes %ha burden of p r o o f .  i 



5% is not s c:,ndition rtscedent, but a condition isubsaquen% 
4 

Mr. Morgan. What is i t  pruaeasnt eo? A a f a r a a  

I can make out, 'precadentfl and flaubsequenttt has to do on ly  

with proof anii pleading. 

prof. Sundr:rland. Only w i t h  pxsoof a 

Dean Cla~br I was g o i r ~ g  to say t b t  1 could not; 

understand f o r  a momat what i t  meantr (~aughZ;sr.) "The 

perfomanoe or occurrsnae of whith is intended t o  be c3ontest- 

sd shall be d1stincrtl.g. tlpeaified," Now, unlea8 he dis- 

Cfnckly specifies' 1% there iFJ no way of knowing he i s  going 

t o  deny 1%. 

W. Pdorgan. Not nacessarily. It might be a counter- 

e'd,a%m, 

Mr. Lemann. Su-,pose it was a defsnciant who wrantedto, 

eontest; it. Then, under the %n;;lisb ruler he wouldhslvs to 

spaclfy it$ and it 12s the same thing undsr the reporterrs 

ru le ,  is it not? 

prof .  Sundet~Xand. But by implioation, xemcsmbe~ kbat 

the aownteralaim goee back. 

Edr. Leaam. An& the plaintiff would b v e  the bvrden 

of provlng ,@bat L j the aondition had been perf o m d r  The 
- > 

&@fend-:nt; wouZd have to deny P t ,  but; the -pXaLntlff: would 

have t o  prove it. 

Mri Dobie. Ret cannot prove i t  under speclal denial 

ppof. Sunderland. It l a  by aef  sndant s spa ~ l f l ~ l b -  



EF* 'Ikemanng I3ez.t; the result l a  the same in %b repor t -  

?$organ. Exoept %ha% by the  reporterts ru le ,  -b he 

defen2ant has t o  allege in gendral tern8 bhat the English 

I&. Ifemam. Then if : be defendant kengel it the pltl9n 

tiff muse grove it. 

1gr. ~odge.  he ~ g ~ g l i p ~ h  ~ u l e  mersly aays "or condi- 

t i o n  praoedent." 

]IF. Xorgaxl. It aays ha has perfumed a l l t h i n g 8  on 

h l a  . $art t o  be p e ~ f o ~ r n e d ~  Ts that not t b  code Z a n g p ~ e l  

N[r. Dobie. Ilaove t b t  we adopt t he r epo r t e r t 8  ' 

statement o f  thai;, rather thah the ~ n g l i s h  rule. 

yGs I B econd the moCion, 

MP. ~ i t o h @ l l .  The quest%on i s  on the adoption of 

the rkportwfs ~ u l a r ,  with referrbnaer %O candlti~ns preaeasntj I 

instead o f  the B n g l l a k  m ~ l e ,  

( A  vote was taken and the mation ; 

gas unan:mousZy aaoptetd. ) 
i i 

bibsjr. Lamam. HaVa you g a t  avarything in here, Dem L 

Clark that ought t o  be fn her@? 

Dean Clarkll Do you mean the yost of i t? 



Certainly not. ThEro l e  nothing 

You mean have I gotsverythlng 2n th&% 

should go in? 

Dean Cla~k. G e ~ t ~ ~ i n l y *  

1 8 ~ ~  Donworth. 1 would j u s t  ca21at tent ion to the 

aist inct  recognit ion that the pleader may e mpXog a l l  t'tze 

aomon oounts, Now, in readlng thae, i t  i e  an exceptli-on -t - 

to stating facts3 there i s  no doubt about that. 

Ft 
MT. Dabla Ahat ils genesally recogn%zsd u~lder the, 

Dean Clark. I wa8 going to say thaO we were plead- 

ing faots, but if I say we, are g l e a d l ~  facts, 1 would a t i l l  

keep it down. 

"goods &old and del tvered ,  

services ~endere$,~ eto. 

Prof. Sunder land. illhy should he not f i2e a b i l l  o f  

particulars ? 

Ib, 180rgana lq&thoufi a dhtmandl 

Kpr Qodge. Tf@ b v e  t o  have, a bi%% of p a ~ t i o u l a ~ s .  

xn the o t h e ~  aaeet a man knows what 2% 

$3, and- does not w a n t  a bill of pa~%%@ulEk~s r 

Dean Clark. 1 do not rJea why, i f  you have) b i l l  



of parklcuLars, you should not  have the common counts.  he 

Lord givsth and the  Lord talreth away. fl 

lapiir. Toban. It geema t o  me that the provision--no% .a 

a crlticiam of pXesding, but as to the common count,  fl you 

put in the w o ~ d  -appropriate there so %hat h@ wi1l f f l @  the 

approprlnte aounts, I do not think there i e  any in%epkiom-- 

. I do not mean t o  cr i t ic ize ,  but if we allowed old fashioned 

camon aoz7nttl, and h ~ ~ e  t o  put in a l l  of' them, when it 1s 

simply a clain? f o r  merchand.3.:o--Z do not t h i n k . % b t  is neces 

Mr. Lemnnn, it is ju8t a prov i s ion  vrhich permlts  a 

man t o  put l* in ten different  ways8 in coun t  1 he aaya i t  

one ways in count  2 ha says the, same thing over in a di f fer  

Mr. Dobie. No. 
T b B  

BTP. 1 ~ g P ~ ~ ~ a  /%he defendant indebted t o  t;he plain- 

tffffor money reeefved, for h3003a BOX& and f o r  servioss ran- 

&@red. In some S t n t e t e t h c y  have them prfnt~d, and a l l  you 

have t o  aa i s  t o  put; the figures in. 

?d.nr. "onwarehe B u t  hs r e n e a t a  the2 thing. 

- - 
r ~ p *  Olney. ' 7:Fh8$5; fs t l ~  man plsad~ the faces, and 

Mr. Lemann. livhynot p ~ o h i b i t  i Z ; ?  



I move that .hen you use the common count, you uses 

18~. Donworth. It i s  done in tVasblngton, and caums 

Dean Clar!::. S the& if a b i l l  o f  pa r t l cu lwa  is re- 

qui~sd w i t h  t h o  common come, that does caymy Mth a l l  good 

of the ruler It to avoid figh%ing over immatesial t hlngs 

Nows where it is makerla& you cgn go after  the glalntiff and 

get i t$ but en t;he simplet money judgmant, the simplest v~ay 

$a a br2ef statement* 

Prof. Sunderlana. V:%at objection i s  there t o  the ,* 

thing@ you gct in a b Z L l  of parCiculars? 

Dean Clark. Because you do not need. it. 

&Ire L o f t  in. Sunpose it is . f o r  ~ : o a d a  -.- sold  'and det2ivera 

ed, you do not  h v a  anythlng except the amount, and nothing 

f e  1 Very frequently i t  i s  but one item, and 

the man knows exaotly w h i t  2% i l s .  

fAr. Loftfn. But very of ten  i t  is f o r  a number o f  

Items, and 1 do not see how you can separate them without 

going En%o cou~t for an order. 

Mr. Dodge. IChanat La, cevory common e o u t  mun t be ao- 

cumpanled by a b i l l  o f  partieula~6l~ 

Er. Olncsy. I nn ine  casse out of ten the defendant 



OOIWiQM, COWL * 

lfir, Donworth. 1 think there a r G -  arguments In f  avo^ 

of leaving it in, bocause that i s  what is allowed under t he 

1 8  

Mr. Cherry. h a t  is righer 

~ p . O l n s y .  That is a m n t t e r . o f  tho oomon ~ o ~ ' b b %  
2nd tmder - 

lour system of pleading tochange  or clestroy t h ~ k  wou ld  be 

wholly o . ~ ~ o B B ~  to t h e  theory that the bar is 'accustomed to. 

It is ueea constantly and is extrsmaly cronvenient for many 

anparent ly gmall matters, and. I s  far more imp0rtan-b in S t a t e  

oourts "can here, where " c h e  court  has $ w i a d l a t i o n  only in 

ease8 involving more than $3,000. Por these reasons I think 

I t  i a  advisable to use i t s  but Zlke Dean Clark, I can see 

na reason f o r  requiring a bill of gartloulars t o  be f i l e d  w i j  

f% ;and allowing th ls  glethod t o  prevaf l, because ths b i l l  o f  

parkt culars itself w i l Z  be the equivaZent of the r e g u l n ~  aomj 

. r platntnt. L 

Prof. SunBerland. You ..-annot attack the inaufficien 

That i s  the real reason why vro have the  common oountg they 

earnot at tack the inauPTiciency, And if you attack the b i l l  

o f  you can arafely att~ck the  rsrYTf ia iencg.  

Jdpdr. Lerrtann, i f  you want t o  experdits t h e - ~ ~ ~ t ~ z ~ e ~  

g e t  a more sensible systm, 

then come w i t h  a b i l l  o f  part%culara and have + tbs Bel~*ys+ 



. -. i If you want t o  4u-t out the delays, why do you not out out 
7 

! 

the  'bill pf parkiculars? 
I' 

4 a n   lark. I. do not kbinlt you R r o  going t o .  cut  a u t  
i 

cf@layad but w911 pramote them, Unfo~tuncdely, 

/ know what the common couats were and we have a hybrid aystem 
I I 
j/ which i s  not common count, ! 

I I 
i l  

f : &IF, ~gickersharn. I was not in favor of the oommon i / 
t I 

1: count, beasluge no lawyer in New York under 45 years lrnows wim$ It // 
2t lt28832B (r j! 

1 ;  
/ I  Mr. %organ. Do they not ever use it? . 
j l  
I ,  

I /  I&. Wieksra'Bzm* No, 
/ /  
9 
I '  
i l  

i i  
Dean Clark. There me q u i t e  a few oases that I know / 

I (  1: 

I 

i; I 
ii of that do. {i 
I! j I 

i 
Iliioksraham. They ars away back. 1 

i 
r 

MP* Morgan. I think you are  m i a  taken, MIrr UBicksrrrhamd 
I 

1 Mr. :j-ichersham, Thera mtly be, but they e re very Par ; 

I t  1 i 1 ba c1.e I was beought up under the o ld  common law system, so I 
I I 1: I know what they mean. 
ii I i 
ii I 
I ;  

li Mr. Mitchell. Whae i e  your gleasrure about %hi8 "balm 1 ji I 
/I anoa due on accountsH and the common counts? Shall  we 

1 
! 
I 

/I 
/j adopt the pule a s  it ~tandnt? There was a motSon made t o  
1: I 

require a b i l l  of partiaulars t o  be attached. But I hea~d 1 /i 
// I 

i 



I 
Vbell, the ch2ternat ive r u l e  provides 

alanca due upon* an account o r  upon an 1 
I I 

inrstrument for-the payment of' money, 2 t  is not necessary that : 
i 
! 

the pleader set for-kh the item8 o f  aocount." Is i t  not usuai 
t 

%hat he must furnfsh those Stams or a copy o f  the instrument, ,! 

I if demanded? Have, you covered that in some other way? N o w , ,  
I 

I 
a man can sus on an agreement and give the  subatan~e of it, 

1 
I 

and he w i l l  g e t  by a l l  r i g h t ,  but the defendant l s  ent i t led  

M r .  f:ar~nn. C I Thore are o t h e r  3 ~ o v i s i o n s  about getting./ 
1 
i 

oopies of writ;ten instruments. 1 
j 

Mr. Sodga* T h o r e  18 nothing In t l ~ i a  ru le ,  however, 1 
I 
i 

about pleading ~ w r l t ; t e n  inst~vments. Is that l e f t  out in- : I 

tent :onally; Dean ~Lsrky 

Dean CZark. I dld not leave it out intentionally, / 
I 
I 
I 

although 1 no% cape very much about it. I have proviLded I i 
that you can bring sui t  on written instruments. The usual 1 

t 
t 

way fs that you oan artate them either accordin@; t o  the  facts / 
I 
i 

sr state, them in axacC Porn of agreement or atGach themas 1 

Mrr Dodge. Is'thrat in some other ~ u l e ?  
I 

Dean Clark. Them wan a p r o v i s i o ~  f o r  s m a r y  ju&g-' i 
' I  



mentment ;~rooedure. I did not see whg you he.8 t o  r e q u g ~ q  

copies here, when you had soma othcr  procedurer SUP obtafn- 
% 

fng copiee, This I s  a m a t t o r  of pleading. 
L 

f$prlr. Dodge. It I s  mor%e importent thah that I: think+ 
:'%% 'I 

'% 

v; It 99 harder to datemine llovr t o  plea4 w contract than how 
$ 

t d ~ ~  %itahel l ,  The questlon l a  on the motion f o r  the 

adoption of the fourth -7uscagraph o f  t b i a  Rule 35, which 

atartsout, "In pleadin-: !.h~ bal.anco clue on an a cco~nt, " 

wikh.t;h.@ words Rule 37, 
? lib. Tolaan. Now about che aglandment 

sb? go you acaept it? I ,  I 

p t  it * 

XI-* IAurgan. Do you mean tbat you a ~e 

only going t o  allow a oommon aount upon an aclcowzt f o r  the 

Nir. EoPganr Why clo you 1:mve them in the ~8fl l6  para- 

graph? 

Dean Glapk, Psrh~ps they sha~ZA ba %xi d % f f e ~ e n t  

paragraphs. 

T - 
~bip. jg~p-:an, 1 think so. It look8 as i; bough you 

were i . lmit ln;; them t o  that. 1 

Dean Clarkr And take out i;he woSdB "&%BQ*" 



"5- 

iiIr. bfickersham. 14alring it read "mag employ,B 

&. Mitohall, All in favor  o f  thrjt motlon w i l l  say 

"ayeu$ those opposed "no." 

( A  vats w-e tcnken~. nd the 
mot ion was adopted, ) 

fJplp. Donprg~th, 1 V-oto "ayeB w i t h  t h ~  underatanding thaC, 

in some3 oaao a defendant eued an a written ag~&aen-t may get 

a copy, but I suppoaa there i s  somatbilng on t h a t  som~whare 

823@* 

Dean Clark. What is the requirement f o r  that;? 

P r o f ,  Sunderland, There i s  no r equfrement . 
MF. Morgan. There is a rule For the dfaoovery of ' I  

j 

things in posereasfon of tho  other  party. 
i 

Prof .  Sunderland, But the qutrstion i s  tn~hether you 

ahouLd be required to r c ~ a o ~ t ;  t o  discovery in a mattor of 

%ha% kindo 

Dean Clark, I 610 not th ink it i s  really important 
if 

etnoush f o r  thdit# but/~(vme o f  yon sent-lomsn f ee l  that  that 

would help let us nut it in. I w i l l  mnka a note that be 

Imust f u ~ n i s b  such items o r  a ctnpy o f  the inatrumcsntefl 

Mr, Ebrgan, On clemgnd? 

Denn Clark. Tdlthin t e n  dayaz 

lay. Olneyr Suppoae you have no copy. $hat may 

~umetfmes take place. 



Mr. ~onworth. E&d you bstt-r not leave it that tb 

aefenclanl; may a?ply t o  i;, B court .  

$,;,:re &Iopganr That j.8 taken care  of in another place. 

Mr. Lsmann. In the case of a promissory no-I;~, i s  tha 

a l l  :~lght unc'c~ another r u l e ?  

Mr. Morgan. Yea, but I want to g e t  khe ortlginal. You 

m 
can g e t  bo th  an inapstc'cion of the original and a copy WQ 

demand* T b a t  i a  a a f e o  

&. Dodger The  method of pleading on a written con- 

hlr. Donwori;hr Not the method of pleading. 
d 

IdpiIr, podge. Is not  thatvaerg importantr The cornones* 

f o ~ m  o>ubtian i e  on contracts. Do you have to annex a cop3 

of the contrac~? 

nean Clark. ~ o , ' y o u  do not. $hat mag be &one, how- 

ever, by sxhibit .  Yhat you have done fs t o  provide per- 

m i s s i v e l y  f o r  h e  use o f  sxhlblta. 
.:v\ : 

C '  
?$,ere Dodge. 'hat is in one of the other -rulos7 . . . -. 

' c-.. . 
 ban Clark* Yes, 

1 
The next paragraph of Rule 3 d " t a  ' 

- r .  

 mil^, Lamane. That guided you in picking out  Chose .? 
Y 

things? Thg-ti(wouldaot impressme as vergcommon. xs,;mt 

a matter t h ~ t  ~ ~ o u Z d  coma) up? 





I 

t 

! 

I 731 
I1 

1 

@ 

&nE9 but we - h v e  several dlf f @pent statutes. 

M h  OZnsy. From a prac'cic~11 polnt  of view it i s  
I 

' @rcesdfngly i.mportant. We frequently have orders of c o u r t ,  
i l  
I I' such as  f o r  the appointment of rtn admfnfatratorj and y o u d o  
I ,  

I Z  
I t  

/ /  not have t o  go back and alle,o:o that t h e  man died in suoh a 
I I  
$ I  

j /  
il ELF. M i t c h e l l .  IT t h e r e  is  no objection to those 
!I 

/I throe l ines they w l l l  stand as a[-aept@d. 
1 j 
I !  
I/ I&. 1,emann. The next is shal l  not be necessar$f 
I ' 

to allege t 8 capnaety o f  a ;,arbty to sue or be sued." 
t '  

/! 
1 

I&. i'iickcrsham. I move that that be acaepted. i 
I *  

I 

:2 

I 

1 

11 
Nir. ?$&.tcl?_eLL. x f  there is no objection those f o u r  

1 1  
3 1  

I 

I! 

llnoe w i l l  be considered ae accepted. i 
i 

I> 
I 

I: Dean Clark. Perhaps at the end of t hat clause 
/ /  I 

/i rre'ought t o  add "if icnown to him," 
Ii 1 

LIP. Cherry. &If known Co hImev IIe, clues no* know ; I 

I' whsthrr there i s  or is not anybody. 
I 

/I 

Daan Clark. I"i!?~t do yo7-. t h i n k  of that s - t ~ ~ g e e t i o n  

/ I  1t if known to h i m H ?  I 1 
l i  t o  / 
1: f & ~ ~  Cherry. As 1.1; stands, should he tell hiZdk4~h~m~i' A 

j l  #I 

/j sue? Yugpose he doss not knotv. 
i 

t i  
I i  

[i 
t 

air. Idorgan. Su2p0se %herd has never beon any guard*! 
I I 

I 

i 

Nr. Lsmann. Well, say a sue tt@* Dodge and he says, i 
u ! 

t 

I 



Y o u  cannot sue me." Should he tell me V J ~ O I X  to sue? H e  

w i l l  say, "I do n o t  know." 

Mr. Dodge. What other  cases have you h in mind? 

%re Ivior;san. A great  many cases do not have any 

guardian. 

Mr. Donworth. Well, you sue John Smi th  as executor 

of an e s t a t e .  

Mr. Dobfe. In some cases there is nobody to be sued 

u n t i l  a ?ersonal  representative is appointed.  

Mr. Lemann. Yes ,  that m i g h t  be another poLnt that 

the  court would have to conzider .  

Dean Clark. I should th ink a11 of these things woul 

be kzfi& implied; but I see no objec t ion  to saying,  he 

proper  par ty  to be sued,?' and I a s sume f r  if known t o  him.  " 
'edge. Could th is  par ty  be sued without permiss-: 

ion of t h e  c-;urt? 

Mr. Morgan. No. Would he have capacityi I 

Mr. Dodge. T h a t  is a question. I do not  know *ahat' I 

"having capacity means. 
% 

1 

Mr. Cherry. At l e a s t  I would l i k e  to have h i m  
I 

I 
! 
1 

limited in what he is requi red  to do by w h a t  he can do. 

T h a t  is why I s u g ~ e s t e d  "if knovm to h i m m "  

MP. Idorcan. I want to know if there IS any such 

th ing as " incapaci ty  to be sued." He can sue an infant 
I 
[ 

or he can sue an insane person; then there i s  the ppovlsioj r 
I 
I 



for having a guardian -- ad litern f o r  them. 

Dean Clark. Fhat I meant p a ~ t  f cul  arlg w a s  the case 

o f cbrporat ions. Perhaps t ha t  Language can be improved-- 

-4" G w  
if I should say if t h w t  ff sass  o r  the defendant &&$& 

A A 

sued 5s in issue. 

Mr. Morzan. 2 Suppose you sue as a corpora t ion  
I 

something which is not  a corporation, what good wfll it be? 

I j u s t  want to know whether there  is any such thing as in- 

capacity to be sued. 

Dean Clark. I think that is simply a definition of , 

words. 
{ 

Mr. ~ o r g n n .  No, I do not think 1% is. 1 want to 1 
r 

know. 5 am not quarreling on terminology. 

Mr. Olney. It is very easy to have John Doe. I 

I 

M?. Olney. Sugpose you sue arnessenger; and the 1 

I 

I 

question involved is whether it is incorporated or unincorpor- 

ated,  
I 
I 

i 
1 

Mr. ?$organ. ' h e  only case I know about is that 

against the St. Paul G t h e t a e ,  a labor organization, and 1 
1 

they demurred, both on the ground of incapacity and on the 
i I 

ground it did  n o t  s t a t e  sufficient facts, and the cour t  i 

sustained the demu-rrer on theground that it did not s t a t e  ; 

sufficient facts, I 

I 

Dean Clark. What I had in mind in s t a t i n g  a repre- 

sentative capacity--whether the language is proper or not-- i 
I 
I 



! 
I 
I5 

was t h a t  in many S t a t q y o u  have the question whether the 
I I 

i corporation is fncorporated. I n N e w Y o r k  y o u a r e  required 

i 
I by specia l  r u l e  to allege it, and there it is j u s t  a formal- 

I 

i; 
3 1  

;I ity. Andthat i s  what I want to h i t .  NOVJ, if you look at 
1 t 
i i  1 1  the rule in the Southern D i s t r i c t  of 2 ' ~ o r i d a ,  you w i l l  see, 
1 I  
1: perhaps, a b e t t e r  sta-tement of' the subject--that they  1Imimi.G j j 
/! it to t he  capacity i n  which the p l a i n t i f f  sues. j/ 
1: Mr. Morgan. WeJ.1, of course,  tha t  is the usual pro- 
l j  

II 1: 
I $  

I /  v i s i o n  limiting it t o  the plaLntiff, is it not?  
I! 

ji 
li 

Dean Clark. T h a t  is no t  the usual provis ion .  11 

Mr. Morgan. I thought it w a s .  
I 

i/ Nr. Dobie. There a re  cases holding that you cannot 1 
1 1  

I ! 
:! i 

11 do it; the Missouri courts hold that. 
I I 
1; Mr. Morgan. Yes, you have a conflict on that ,  for i I 

$1 t 

/j the p la lb t i f f  it is per fec t ly  c lea r .  I 11 ! i 
1: [ I  
II 

Ij 

11 Mr. Dodge. Does t h i s  mean t ha t  if you sue a labor 
/I must 
/ /  union, that the l abor  union in i t s  reply/allege vrhvhoare 
/ /  
I[ 

proper  p a r t i e s  to be sued? t 
j / /  i 

ji P r o f .  Sunderland. If yo12 aue a labor  union by i$s i 
I ! 
I ?  1 name, you have not sued anybody, because t h e r e  is no such i 

! 

t l  r 
I! 1: person. t 
I i  :I 

// I Mr. EJorgan. *ou have not  sued anybody. That is the , I 
1 I!  

! $ 1  point.  1 do not see haw a n y b o d y w h o h s  no capacity t o  be / I I 
i j i 

sued can come i n t o  court and say that you have not  sued the , 

I! 

proper party. 
]I 
1; 
]I 
ii 



i l prof .  Sunderland. lhey can come i n t o  court  and 

adm9t 

Mr. Morgan. That is what I mean. 

Dean Clark. Well, if you take  the corpora te  or repre-  

Mr. Morgan ( ~nterpos ing)  . I f  you take the represent- 

a t i v e  c a p a c i t y ,  he must come i n t o  cou-t and deny that he has 

that  r e p r e s e n t a t i v e  capaci ty .  

Mr. Olney. It means no genera ldenia l ;  that is all. 

Dean Clark. That is all. 

M r .  Ylickersham. You include in that c l a u - s e t h e  case 

o f  suing an executor or administrator outside of the jvris- 

diction where he is appointed. You cannot sue h i m  in h i s  

representative capacity o t h e r  than in the S t a t e  in which he 

is appointed, o r  he cannot sue, perhaps, That couZdl be lack 

of capacity to sue o r  be sued in that re-presentative ca;prcityi 
I 

I 

Mr. Morgan. Yes; that i s  what Dean Clark said ,  

Mr. iTickersham. Hav~, it says he ro  "shall a l so  a l l e g e K  I 

proper  p a r t y  to be sued-." I am inc l ined to doubt tha t*  

T h  
Nir. Olne-y. r:ould this not 'oesufffcient? "It shal l  no 

be necessary to allege the capacity of  a par ty  t o  be sued nor 

sha l l  it be necessary t o  plead such capac i ty  unless it be 

specifically denfed," and s t o p  there?  

Dean Clark. T h a t  is all r i g h t .  



-- 
I .t; hink it ~rou ld  be n l l  r i g h k  t o  l eave  

that stand. 

Just stand as except a p e r i o d  a f t e r  

Hopposing p a r t i e s .  
1 

Mr. Donworth. It is an anamolous s i t u a t i o n  in this, I 

1 
: that it r e q u i ~ e s  t h e  defendant o r  plaintiff t o  deny something 

Yes, think SO. 

It denies that pl.aintiff was ever  ap- 

I pointed adminis ra tor  of t h s  e s t c t e  of so-an$.-so. 

Dean @Lark. 

B u t  it seems t o  me it shoulcl be a c leap 

I think tha t  5s a l l  r ight.  

Suppose the John  Juonas cor;-mration brings 

s u i t ,  and then you requ i re  then to prove l a t e r  on that  1% is 

Could that anomaly be removed by changlng 

; the  word "itu, t o  "lncl;  o f  capacityn, so  t h a t  it w i l l  read, ' 

; 
I 

I ,  

I 

1 

1 nuDLess t h e  lack of capacity be soec i f  ically alleged. " 
I 

P l y .  TJorgan. Yes. 

f%Yr. Tolman. 1 su-ggest tha t  because of: the statement 

t ha t  you denied somethlnll; -that is not alleged-- 
4 ,  

Dean ~lark(lnterposing). 'hat is a l l  r5.gh.t. T h a t  

is a good suggestLon. 



$1~ .  8onwonth. But.stj.11 the burdep is on the party 

who alleges incorpor'at:on o r  executorsh5p t o  prove L t ;  and 

o r  Tilman, would not  your . suggest ion change - the  , by-rden 

of proof? ISow rrould gox? ?;rrrord it? 

~ l p .  Tolmane I t c l ~ o u L d b e  t ! ~ i s  way--1 t v i l l  read it 

from t h e  beginning: 

"1t sbal.1 not be necessary to. a_l.lpge t h e  ca-pnc i tg  

of the par ty  t o  sue o r  be su.ed; nor .shall it be necesmry 

toc prove such capzc:-ty unless lack o f  cagac i tg  be s p e c l f i -  

cally s e t  up by the opposlng party." 

Mr. D o l ~ o r t h - . ~  Would: nut that lead to.the 

' 

Oapaclty? 

Tolman. Yes,  -I thirik sod 

Me. cheery. No--shall no t  be required t o  prove, that 

capa .I c i t y  'unleks. tlie lael? of fapaaclty i s  'alleged. : k. 

P r o f .  Sunderland. -Lack of capacity would not have 

to be ' T h a t  2s a negative. r L s  

Cherry. T h a t  is c o r r e c t .  

Mr. Widkersli&kn; -.Does that- include the geneya 

r u l e  tha t  whek 'a 'carporatlon sues .or i s  s-ved, 3% i s  not 

necessary t o  ' aver o r ~ ~ p r o v e  the f a c t  o f  i nco rpo~*a t lon ,  un- 

less it f s  s p e c i f f c a - l l y  and affirmatively denied. T h a t  is 

the New York ru le .  

Prof. Sv.nderlan&. 1 doubt whether the viord "cap- 



?;IF. Wickersh.a~n, 1 be l i eve  L-L does. 

Dean Clark. %%at case 1s tha t?  

 IT^ wic3rersham. In a case where a c orporation sues, 

it is n o t  nece -sa.r;- t o  stm the  Tnco~po~atlon u.nless the 

; f a c t  of  i nco rpo ra t f  on is s?eci?ica!-ly denied. 
I 

I 

i P .  a T h a t  ~vouldt not cover thj-s. 
i 

!;Ire .<q $$~ckersham, I do n o t  th ink it would. 

Dean Clark, Thy would it n o t  cover thisc" do  not 

t 
1 : brings a s u i t ,  and ave.>s thst this corporation is incorpor- 
I 

i a t ed  under the l a w s  of t h e  S t a t e  o f  Ohio. Unless the answer 
1 

I aff irmative3.y d-enied that  f ac t ,  the mere f a c t  t h a t  there is 
i 
; a general 5.ssu.e does not r a i s e  tha t  and compel the plain-  
1 

I 

I t i f f  to- prove the i n c o r ~ o r a t i o n ;  and the same thFng ap- 
I 1 ' 

o l i e s  t o  the defenGant. In nth.er  rrords, to saxre the 1 _I- 

bo the r  o- f  p r ~ ~ ~ i ; . ~  the  fac t  of incorporation in tb.e case, 
1 
I I 
I u l ~ l e s s  t k a t  i s  a real i ssue ,  o r  is maC-e ipe r e a l  is3u.e by 
I I  

affirmative allegations. 
i, 

t 
! Dean Clark. ~ h a t ~ i s  what 1 vian"cd t o  hi t  izere; ane : 
i 
; I wanted t o  go fur ther  and make it unnecessary t o  make 
: 
I I 

j' even a f orrnal allegation in your  corn-plaint. 
i 
! 

i 

i 
1 
I 
$ 8  

I 
I1 
I 

I 

!I 

i 
I 



Mr. Donworth, O f  course, in cases of d i v e r s i t y  o f  

c i t i z ensh ip  the allegation must be in there. 

Dean CLa-rk. Yes. gi&hw< 
M r .  Wickersham. W s  B u t  I thought ncapacityt'  did 

ia 
hit that. If 4% does not I suggest that you put in ?tcapaci 

Mr. Wickersham. Du-t if you have a c orpoaation in so 

controversy, there might be reasons w h y  t h a t  corl?oration 

could not  be sued o r  miqht not be a b l e  t o  sue. 

Mr. Morgan. Yes--for instance, because it had not  

paid its taxes. 

Mr. iiiickersharn. Or because it has n o t  f t l e d  a w:rt ; i -  , 

I 

f i c a t e .  And I want to raise that po in t  because somehwere f [ ! 
think we oughmt to have a prov i s ion  f o r  removing the necessity' L - 
of proving insurporation where it is not the r e a l  issue. 

M r .  Morgan. Or even alleging it' 

Mr. Wickersham. Well, i t s  capac i ty  t o  sue would accom- 
I .- 

p l l s h  that. I think t here is a difference. 

Mr. MftcheJ-I., Yes, 
'I 

Dean Clark, All r igh t ;  let us say shal l  not  be 

necessary to a l lege  corporate existence o r  capaci ty or repre- 

s en t a t i ve  cazaci ty .  Nor shal l  it be necessary t o  prove 

the  same, unless l ack  ~fx- t h e r e o f  is specifically alleged. 

M r .  Mi tche l l .  I do n o t  think it would be necessary 

t o  sag "cor?ora te  existence." 

1 t Dean Clark. If you have a s u i t  by John Jones 



adm5ni.s t r a t o r  
SXBE&BX!/O~ :;he w i l l  o f  James %ith, you have that i n  youp 

swmons and i n  your caption, snd so on, and then g o  on and 

say, in paraLyaph 1 05 t h e  complaint, that he 1s duly qnali- 

f i e d  as an adminis t ra tor  ao r  trustee--1 do not think that is 

necessary. 

&of. Sunderland, *ou hardly  s t a t e  a cause of action 

if you sue as a representative and you do no t  say you are. 

You sue the defendant personally, and then say that you are 

the representative of somebody else.  

r-l Mr. Morgan. - b e  caption would incorporate  that.  

Mr. vfickersham. Suppose an executor is sued or an 

administrator is sued in another jurisdiction; a fo re ign  

executor i e  sue< 2nd he has l a c k  o f  capa-ci ty t o  be sued t h e r e g  

6 f  ,- 

course, if you allow that issue to be ra ised indirectly, 

or by general denial, and it ought to be ra i sed  by denial ,  

if there i s  no controversy over it, it coul6- be covsred. But 

I think it ought to be clear, and if we can bring in that 

-g rov i sLon  about representation-- 

M r .  Mitchell (Interposing). Your p o i n t  is that it 1 s  

not clear from these lines tha t  it relates to thepoin t  o f  co r -  

g r a t e  existence. That is your po in tS  

Mr. Wickersham. Yes .  The po in t  of  corporate  exist- 

ence, or in case of the representative, theexistence of the a 
representative i n  his capaci ty  t o  sue in ~ ~ s g  capacity* 

Mr. Mitchell. That is covered. 



Mr. &,cke~abam. I supposed so but was not sure. 

MP. Donworth. Is it n o t - b e t t e r  t o  leave this as it 

IS from th i s  ptxint of view? A great major:tty of cases a r e  

bp-ed on d i v e r s r t y  of citizenship, where the allegation is 

essential on j u s i s 8 i c t  ions? grounds. Perhaps the ber may 

n o t  t h i n k  that ,  bu t  we have somewhat implicitly t r i e d  t o  I 

* 

o ; ~ . l t  t he allegation o f  t h e  incor-oration in some case, and 
I 

it i s  presumed--and I arn a f ra id  of that .  f do  not l i k e  t o  i 
t 

pa$-;:&fig where such allegation is essential on jupL.sdict tonal i 

grounds--I do not  like to make that exception, and I should 

t h l n k  the best w a g  is to make no reference t o  corporate  cap- ' 

I 

acfty, which :vould lead to a result that  it has t o  be p ~ o v e d .  : 
Mr. Wickersham. I think it is a distinct point to j 

have a df-s t inc t  cbause as t o  corporat ions.  A g rea t  many I 
I 

cases are brought against corporations. I think it should - 
i 
1 

be provided f o r  specifically t h a t  there 2s no neces 2n- 
I 

c o r p o r t i o n  unless it be speci f  f c a l l y  denied. I think that  / 
I 

clause  shou ld  be by i t s e l f ,  as it gives  r i s e  right away as ' 
I 

1 

has done here t o  the cuestion whether youmean t o  bring in 1 
s 

the  f a c t  of  incorporation. 1 I 

I 

Ijsmanlz. I move that the r e p o r t e r  be requested 
t 

I 

t o  redraf t  the  language in thelight o f  t h i s  discussion, so as j 
I 

i 
to cover  corpora te  existence, as w e l l  as capaci ty  and repre- 

s entat i ve  capaci ty .  

 h he motion was duly seconded, : 
and a v o t e  was taken snd it 
was unanimously adopted.)' 

I 



Mr. TdStcheL1. "he next i a  "In all cases darmge, ac- 

tual o r  threatened, shall be speci f  Led, and whsn l ts lr is o f  

apeola2 damage are clatm.mad they sha l l  be specifically stated." 

Prof. Sundttrland. Does that contribute anything to 

Dean Clark. Very I l t t L e .  The maln reason f o r  put- 

t i n g  it fn Is t o  oover the 1 t c . m  o f  spec ia l  damage, and of 

coupse tha t  5s y ~ ~ t ; t , = :  UUZJUQI.. Magbe .ti-at 29 not necessary, 

b u t  HP. Lemann, i s  already suspi~ious thxk 1 iiavo not  any 

W. Mfttchell. Y & m t  dlfferenae have you ma;@ between 

speclax damage and general damage? Gsneral damages shplL& 

be spocffied,  :,ncl- then spec9.al damages. 

~ s a n  Clarlr. T'thf& special  dlamuges sliould be al- 

leged, m 
T J ~ .  Mitchell. you have a~lybody wkmt special 

damages 8 P @ a  

?ke gitckersharn. Suppose there Zs . a  su i t  f o~ <;10,000 

~ J F .  Tliclrcpuham. Then all casan of damage 1 think 

ahoul.? bz s cciSSL:d, 

IJr. Olney. Rs11, tha t  19 capable o.C interprz%ation 

I; 
tha t  you ~ f o u l d  havo to nllegs i n  jury. 

i 



~ p .  ~ ~ j . ~ k o r ~ h ~ ~ ~  Lf it vias in your complaint and you 

@ay you a S c !  cLo~;l;:,g~c; Sg 1-1; 131 L ha sum of' :,;25,000-* 

?$F~ ZAorgnn., il'h.h i s  general danlage. 

sl?ecial damhgo you h ~ ~ v e  t o  al lege speclal  f a c t s  t o  sustain 

Ur. Olncty, So far  as Lhe damage Ls concerned, would 

1% no% be suff lcien'i 'r;o say t'.i'hare npc~lal dmiugas a r c  clalmed 

they ~ h o u l d  be spoclf9callg s ta ted?  

3re  l:ip. ~ ~ ~ t c ~ B ' l e  Th,at 18 ya-hare i k ? m s  of spec i a l  damages 

arc clnlmed they. should be s v e c i f i c t l l l g  s ta t& .  
- - 
kix;: next l b o m  in. dua l s  35 i s  as t o  allegations o f  fraud 

f"i:. Dean. Clark. 1ril.s ruZo 13 oftsn stilted at muah m o r e  I 
$ 

1 
n * length -::,i f t  is  i ~ ~ r ~ ~ ~  - -u. i 

I 

I 3~~ Lemann. Sea gage 215 of CZark on Pleading. h g i r r  1 

Dobie aannot $ali:t: away evlLryth'.ng from yo t~ .  (Llaughtar.) 

j;:~, fjo'oio. 1Ie is tho, leadfng authoriS;g on tho subject+ 
k E a  37 ! I 

&IF, idem-, The footno-Lo J.n%/1 think l a  the language1 

yo% a p p u ~ e n k l g  have in mlnd. 1 
! 
I I@. Vilckersham. 1% says8Xn aalL allegations of fraud 

or mistake . t i e  f ac t s  nluse bs 8-tatad w l - t h  f'ul.!. particulnrs%'by"$ ; 

but when -It  T O ~ B S  t o  met'l.irs, in: ant, end so  on, they do not 
I 

I 

hatre to 230.. I @$@an Leave -i;'nn.Y s~nkenos  out,  - I . I - 3 I 

i 



7'K 
m 

&h?. Idorgan. Do you mean %km last pal?t? 

f-Jpe Wloke~aham, Ye8, that would go ?gi.jithou% statfng 

Dean Clark. No, beaause, we put in the facts that; refer 

t o  the sCate af mZnd of a person. $f X may quote from the 

authority ,rePeiq?ed kg $$ says, f irst ,  C h a t  vrhere %ha p a ~ 6 y  

rel ies  on frgud or mistake, the facts must be stettad with 

ht"ull partfaularftyt but when i t  is matsrinl to allege 

~ Z i @ @  cr  rag. oondition of mlna of a person, it shall be 

sufficient Co alleg,@ i t as a fact, without ~stting up the 
I 

~ipournatanoser from ~hohich the same %B to be infarreaa 

Ms, hlorgan. I t h i n k  you said. the same thing 3.13 the 

I rule fn fawe% word@* 
i 
i 
I 

i 
Edr. Olney. $he on3.g objeotSon T; have, to it; In that 

i 

Idpo IYk~karsham, %28 r 

Dean Clark. A l l  ~ i g h t ,  %alee out %hat w o ~ d  "fullyH. 
I 

There is an Bagliah order on t;hls subjeat, and khs New Y o ~ k  

Board of C o m o ~ l d a t i o n  ~ebomended one, (Laughter.) 
!' wf&h 
I 1 

i I@, hfit;cheXl, ~ e l ~ , / t ; h a t  rora Hf~llw. 
! out; that para- 
I 

/ graph w i l Z  er*L;smd, unless thepa i s  soma obgactian* 
E 

E l  

E The next one in t' a t  r u l e  i s ,  FfWhern a party 9s in 
I 

, doubt as bo which of two or. more statements o f  fac t  i s  t rue ,  





PJPI 4+ izorgan* But 9S one alte~mt; ive  elsee no* @Gates a 

ectt tot:t"3fa~, efkhcsr I have o~ do not have a cauao of act;lon 

aga%ns"r;g-uu, a338 you ooula s t a t e  dhrat %agaiar~L apfiyBo&y %in the 

ignore I&? 

E J O P ~ ~ .  1 do nat know U P ~ @ % ~ B I ?  YGII want to ga t kat 

far-that 2P &ha cdElegsefistlthesr or," that ha does net th@n 

h@ve t a  a~Xltea.8; %h& oao v~h%ch slakes a C ~ U B ~  of I B % % Q ~ ~  

Jean C%a~k. ~ Q U  B%%& nstios the Ckm5 $8 ~eaotion, 

whnihich I thid;  waa in%erest5ngr tb @aye, "Bhy nat &gagnore i kPG 
I 

3 
r; 4 

Tlze Chalrmenc X@s, why not %@ere $0. 1 

Mr. Olnay. Because tho man does not all~eqe it. 

?&F. Marg&n, Y~sl, baaausea the, a n  sag8 he @ither Zuas 

dm@ 5% art h ~ a  &st+ 

1 %h;hola~lal; $t meant th%8 kina o f  a aaset 

T h a t  I was walkfng ouk and &IPr EAsrgan khit; o w r  the &sac% w l t h  

a brigkl cdnci i;h@ hlalternatitie i s  %hat hs did nsf 1 %b% 

Dobie h i a t ;  ~ % % h  & brlrsk* 

Niyp, Dobie, T ~ O B B  KP&; 8lffaren% QauBse, o f  iackion* 



f S Morgan. would be a kind wlaere you lnouZd 

/ between two stoeXa, 

I am not  obJeatfnr; t o  that, Z only want t o  know w h t  

w@ are dofngt 

IDonwortht IS, migkx% be put 4n aa a rnturap apeeoh, t o  

e t f r  up prejudioe agninuk tho defendarit' 

filr, Morgan. Of course, you can gut In count 1, p u  

put in one a2ternative and %a #count 2 you put; in the other, 
I 
I 
L 

IF4pir. E~mann,  That is about tha same as common count;. 

ii 
I ,  Nwl, Lemhmn. You ape going to have them both, (Laughter,) 

I MY. Doble+ A oaas of the other  l~ lnd  would be under the 
i, 

doetrlne of the "laat clear  chanatsu, in which the, State, at 
F 

/ leslet the engineer, ao that your f o o t  was @aught: in the, f rog  
1: 
i '  or in the exexqciae af due care m9ght have seten i C 1  The SlrsC 
I I  

I< - 
o f  those a aautre o f  ait;ion, BB3h53~ the o6hor cam 

I 

I Mr. Donworth, Thsre is a d i v i s i o n  s f  a u t h o ~ i t y  on 

I 

i P b e  Can you %ske uut that Z a ~ t  .clause, of  that 
i : 
I, p a ~ a g ~ a g h l  
% 

i 
i 
I ' Dean Clark. Nor  p k y  n o t  put 5% t hfs w h a t  %S 

wrong wfth this, "and an in&ufffcient &lternative may bs re- 

! j ec ted  as aurpkusagcs." I! 



Dean Clark. If the allagation t ha t  he d l d  noC h i t  you 

1s .lnsuff%olsnt;, take f t  out8 is% it atand that he hit you* 

fdr.  ~ ~ r i ~ k e ~ s k ~ m r  it is not &n ineufficient alte~native. 

It i s  eitlzer a t  ~utkful alternatfve or i t  i s  not. You say, 

" ~ h j . ~  2~ the faat ,  or i t  i~ not somethiw else  $8 the fact." 

(fiho E I m t  thing you w l L l  be met w i t h  i t l  a mo%fon Co make m e  
I 

&fln i t e  and certain, mder the present practice, because %he 

def@ndan% w i l l  know i t  %a that you claim, and ilf 5% i e  s u m -  

body not Gb@ defendant, then thedefendank, "&xy sue r n e t h ~ n 4 ~  

Mr. IbTitcheX1. Would this oover ~t c a ~ e  ~ ~ h 8 ~ e  2% rnf3ng.i. 

tions two partners an& aove~a8 either one @ the o%her? 

Dean Clwk,  -Hoa 

Mr. &ltahsl.J. It is the  case of  aifferent statements 

agalnrit the samer defendant? 

I&P. $;lit oh~11Z. So that that il lust;rak ion eannzot arf see 

l+l.~r. Tliakerokam. T thin2: the phraga "an Tnsuff3cient 

altarnative ahall not  a.?feck s. a u f  f leiel l l ;  one" s &ouZd go  out. 

Mr, ;iil-tob@11.- It i s  alscncly out, 

Mr, ~06b2s.  Flow die' you a'cata it? 

Dew CZapk* " ~ n  insuff&cien'c alternative shoula be re 

g~gi;ed as SV~F :lusagsa8 

&IF, ToLman. S thftnk it l a  usefu"u2 1 Ageall ago I t r i ed  

"elat ha& two inoonsis%ent altsmetlves. 



i$le,/ 
NOW, if one of ;hem had b ~ s n  testecl. by a motion to s t r ike and 

ik had been 8 t r l c :  en, I do not: t kink any of us would have 

thought tha t  that a f f e ~ t e d  tl?@ otilor, would i t 7  T h i ~  annOWce- 

mnt hare w o u l d  mnke that poin2; perfectly clear. 

D l r .  D o ~ a ~ t h r  Thahs~e was a very humorou~l an& anaient 
*I# : thing %hat was d ,ne under the o l d  Englirrl? law* "ha alloga- 

!i 

; I tii on was tmt the dsfa~~detnt borowad the plafnt iff  1 rj ketgle fa 
I : 

a new condition and. returned 2% gmatly damaged. The &@fan&& 

: ant put; In n detrense, TSrs t ,  ?'l nover borrowed i t 3  ~scond,  
I 

I ,  

IS 
ii it was crackea when I gat i t 3  and th i rd . ,  it was a l L  righi; 
i ,  
1 
iL when I returned 3%." (Laughter.) 
I> 
f 

/ i  ZF~ ~ F ~ o p ~ a ~ e  You can do that with t h ~ e e  m3parcatta 86.. 

ii 
1 !I fenees unaer t he  Stakute of Anne. 
I 

I i What were those words proposed? 
i 

FIhg not put; it in %ha al ternat iv@? I 

, do not kno&. what it m m m s r  
1 I 

You arts recogiiaac2, Mr. Mosganbn. 2 :  

:i 

1 

ESpe 1J~:IoPgan. T an1 svsn vri2?.%ng to stand f o r  this ha~esg 

of Dean Clark, I just eant you t;o lmow that i t is a her~sy ,  
1 I 

I and it 2s ovla tl-xrb w f Z 1  shock 
I 

mes t lavryera * 
I; 

1% shockeB. me very much, yesr But I 



P f a n  1 would strike out %Piat olauae, van inguffg- 

o i e n t  alterns.tiva ~ l h a l l  not affetlt a sufficient one," 

&Ix4. Olney. No, my ~m6nBment i s  exactly ..hat Fllr. Rlorgan 

off @pear It i a  t o  use that paragm'aph of : ha r u l e  &own t b  

the worda "in a singlea claim or derense or separate clkllm 

or cl@fensesH, and. @tap. Now, you can =best $ha-t; effect ivtsly 

anfi l e t  the C B ' ~ R T - ~  take car8 of it. 

~ J P ,  Lemann. go you think that  I P O U ~ ~  F @ B C ~  a ~ ~ f f i ~ 1 e n k  

Mr. Olney* Mighb 

Dean Clarlr. Wall, the Newkork aozlrts hold the o t h a r  
z 1 wag. 
3 ,  
$ 8  

i NF, LsmamI WsZ1, i s  tlzia whatflClark on ~ 3 s a B h g ~  
i 

I 

j, allows and recomnnds, OP does %his ovcrorrule C l a ~ k ?  
i s  

IC' Dsan Clark. phiti 5.a what he reaomen4s. 
3- 

&, MS.tchall. Under Clark on P~eading and the &vo. 

Park d e o i ~ i o n ,  you mag state %wo afternate allegkttiona &gains$ 

the same defendant, un6. I f '  olna of LLmm turns out; to bee incruf-: 

ff elexit your ~ g l ~ r ~ l e  case falLs, does 11; no t?  



Eaan Clarke WsSX, if there 3.s sosmlhinf; else. 

;,:re ?:%S;c'n@%le E mean under that New Turk d e a % 8 i a ~  * 

Hr, \l~iekt.rshm. What ease i s  th t?  

D ~ a n  Clark. The  case cjE Johnson, rclgurtad in t;he 



lili~r. Wickeksham. 'yyhnJc does that hold? 

Dean Clark, That where the allegations ape in the 

alternative ssch alternative m u ~ t  be su?ficient. 

MP. ftlorgan. That i s  the r e g u l n r  ru lo .  

I! that Zs subject t o  a mntian whlch oan be mnds at once t o  
1; 
15 

ii s a l e e t  which one you are going t o  proaeed under, 
/. 
I: 
I* HF. O1ney, That objeokion is  made to one of them, 
t l  1 1  

I s  
I: and i r  f i s  s t r i c k r ~ n  out he can.promptly mend. 
r: 

Dean Clark, Under the caea of hlcGlnnes~l ws* Swetty 
I 

I 

1 ;  Co., unLsss each ons i s  suf f i c lent ,  the allegation 2s no t  
I ;  

! j  

I 

11 lilr. Illitohell. Unless both a re  good. 
ri 

1 

/ /  Mr* klargan. Yea--unless each one a t a t e s  a eezuse of 

Mr. Lemann. Notfleitherflbut "eaohw, which means both . 
Th9n wouLd not do Pny hem, and might reaoh a ~esult that is 

desirable, and why nol; leave it in? 



*- 
t Y <  

Mr. O'f.ney. it permits a men t o  br ing  an a c t i o n  f o r  

0 ne th%nr.; and k!::en att:ts a dl-:'Perm?$ cause OF a ~ ~ % ~ n e  

Dean Clark. Y l m t  k~ w i l l  do l a  t o  stark hls camplain' 

o n one a2kt;bpnat&-ci.e and then start O Y ~ P  with anokher a l ter -  

native, on t w o  d i f f e r en t  oounts, 

Mr, Donworth. T h i s  2s what i t  does r , "An f wuff  &oSent 

alCernatlve will not act as a sufficient one," but it may be 

s%~icken out 0x1 motZune 

&1;1r. Morgan. That is what Dean Clark wants * 

& P ~  Wlalrershaun. I do not know what an fnsufficient 

alternattve As + 

ZP. MitohB1Z. Suppose I undertake t o  s t a t e  a cause 

MT. Cherry (Int-~gosln;{). E l k h e r  you assaul tedme 

or bougl~t me a dinner. (Laugh%sr. ) That is my alte~natLve.  

- 
nlr. '#ickars'ham. kt saysf'%hen a party i s  in doubt as 

' 

%o whloh o f  tvio o r  more statements of faats i s  true, he eay 
c Z a h  or 

s t a t e  them alternatively in a s lngle/def ense or separate 
I 

i 

ctlaims . ~ r  defenses*" %ow, if' one oftheam i s  not rtubstan- 

t ia ted  and doacr not  hold, ff ono o f  them is in~luffiaient,  2% 

shall not.  af f ea t  *theelaim o f  

f @ ~  er. Illltchell. Yes. I 
i 

I 

Pk. WSokersham. Then I Z; h2nk you couldget bet ter  

language to express iC. I 



- c 
a But you Else it will no t  corn@ in that way 

I 1jkjlr. Wiakeralzem. It aomerr up on motion. 
I 
I 

Mr. $$organ. Tt has been dismissed on the gmxand that 

the wh9.e ac t ion  19 insufficient, we w i l l  my. 

j/ &. Morgan. No. 
11 
// Frof. Sunderland, The  hih hole case goes out, / /  
1; M r .  ~2Jickerslnam. T h i s  does not say that if you have 
L >; I $  

// Lwo causes of action and one of them i s  inconsistent w i t h  
Ei 

i 

j ,  the other  you may s t e l l  plead them 30th in the same p%ear;lng i 

i/ / i  .s a cause of action or defense. It simply a ~ s  where the I 
5 ,  
i i  

i- parties are 2n doubt as 1;u which one f s  t rue ,  they may skate 
I 
; I  I 

J i  
them a l te r&ive ly  a single o l a h  of def ens@ ox1 a separate / /  t I 

!; 
;I elaim of defense and an insuff ioient alternativa shall not 
11 
I ;  
! tiefeat a sufficient one. 
l i  

?k, Morgan. 'Year I 
I 

~ r .  VVLckepshm. That is, in the same skatemtsnt of thd 

cause of ac t ion  you nigh! have an al1agat.I -n of facts. You ' I 

migh%, ""ither I w m  knocked daw n and run aver 'by JokEk Smith 

or an auLomobile be long i l -  to John Smith, I do not know whlal? % 

Of coupac, that is perhaps a perfeebly good alternative, a s  

you are suing Jokm Smi th  tha owner of iphe i . 
a ~ ~ ~ t o m o b i l e .  

I ;  yes, but it does not state a o a u ~ e  
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ef fec t  as though i t  was staked separately? 

fir, &$,:itohell. Now, a s  long as you can dodge the thing 

by s4tating them separately--and we w i l l  adt'idt that-- 

btr. hbrgan (1nt;erposing). uh, certainly. 

Then what is the h a r m  o f  saying that  

t he  intnffaeienoy o f  e i t h e r  of them shal.1 not affeot; the other  

So I eun in favor of Ls$ving it as it stands. 

F i 7 ~ ~  DDogge 1 zo  mover 

Dean Clark. Do you l i k e  it, Mr. Morgan. 

hilorgan, I Bo not  etisl$lce it. 

Mrr Fifitche11. A l l  in fr;vor o the ~aragraph n s  i t 

stands here will say "ageH$ those opposed "nor" 

(The motion was adopted, aZZ 
voting in favw :I it exclegt 
Mr. -114lickersham. ) 

$he next sentenocs in Nule 36 18 @or the purpose o f  

CetrCing t h ~  surf lclenoy o f  a p2eadingy and so OR. 
a provlaion that 

Dean GZark. T h a t  is/ga iallegations o f  time UP place 

sh&lL be talcen as true, but amendments shall be allows& t o  

ooxlrsct errorst and you w i l l  redall the old cornon l a w  rule 

tha t  allegations 0.r time an? place have t o  be made but d28 

not  have t n  be proved as rnnae. you ooul& never 

bring such pleadings 2s 'rhe ~ t a t u t c o f  I lmitadions,  because 

a isgatlons a8 t o  time d id  not -@an clnyth*. This is an 



attempt to t i e  dovm tho pleading a l i % t l e  more so that you 

oan more quickly get  t o  the issue ~ B V O Z V ~ ~ ~  

p t h  I do not understand -i;hat. Do you mean 

k 7 m t  m a l lega t ion  as  to the t i m e  and plaoe does not moan 

anything? 

Bb. Morgan. Them is a case in tke  books nrhelpe tkie , 

plaint  iff al laged t h a t  a n ontract was ma.de in such a d a t e  in 

the  year 1082, an2 tixe o the r  side dsmurred, and he said, "1% 

does not mnka a n y  d i f farence  what t het:ry you go on, you have 

a stztute of i lmi ta t ions  which carlnot be renewed f o r  800 year 

and the court, inotead of regarding that ug a misprint f o p  

1882, sal t l ,  " Y w ,  that i s  true? but you do not have t o  prove 

your dates aa alleged at oommon law, and coneequenkly you cw 

go ahead w i t h  your case at my tlme before We a t n t u t e  ao- 

tually runs. 

Mr Dublo * 1x1 the same way, they aan say that a oer-. I 

tain Ohing hapaened on the ocean which happaneta in the c i ty  

Mr. M2tchel.l. Thls says the allegattons o f  time and 

p l a c ~  sh13, be taken as 

I:&. 120rgan. T h a t  is ae an allegation o r  pleading. 

Id r ,  'u'dilakeraha~n. No, I do not think: i t  shall be baketn 

88 Z;PU@* 

I Mr. Lodge* Ape not ibe oases that you have in ~ 2 n d  
i 



very ~ a r a ?  

l d r ,  TgIopgawz, 7Ja.k ats r a r e ,  Th~t i s  the peason PUF 

I 
11 most of' :;he r u 3 . s ~  in mos t  o the S t a t e s  kkat you cannot take up 
I / j 
i: s ta tutw of IZmStat%sns on dema~re$, 
11 

1; . 
t : 

NP. Wlcke~sham. Beaausa t h a  statute may be waived. 
1; 

I 

[ i 
the  datsr~ do not e o w t  so that; the  court aan tell whether the 

I1 
1: 
/i statute  has P U ~  os not .  
II 

: .' 
G i r .  Wickerehamr Well, Bo you not go t o o  Ear when you 

! I! 
say they shall be %&!-en as t r u e  

I 
* 

I!  
I i 
I: Clark. \TeNelL, for  the purpose of i;eet;ilng the 

MP, ~ ~ % % c h e l l *  ?hat; it means f a  that you have gut t o  i 

j' provet them as alleged. 
I: 

I 

IIIF, &?&tohell, I th ink  we, must Cbang~ the W O P ~ ~ X W J  of I 
i 

[ f  

11 %his, because m o i b  o f  ~ h s  lawyare will not knak \ribat you metan ; 
1: I 

Dean CJla~k. astlon aomea up now, and I have ! 
1 

11 

/ j  time in pleading, and than he goes on dislcusess the 8efense 
I 

1 
$ I  

I' " of t he stak bet of l%mtml.tations+ That is published in the 
I (  

I 

I 
! I 

OkLahuna Law l ie~iewr 



I I  
1 i 

.; should be aub j e c t  to amendment;. 
I 

I I I&. Ilo~gan. Yes. 
I 

I 

'I j d ~ r  tYickarsham. But th% is dff'fsront from sqUTina; 
I I 
!; 

ii that %hey should be taken as true. ?uppose you brin41; i t  
I 
1; 
1: f o r  the  purpose of kesklng %he su f f i c i e ln~y  of the pleading, 
I I I! 

ij yoU make a triotion t o  dismiss the comp2a%n% aiting the aejalle- [ !i 

gatlons - oi. -. time place. Ccourse  the anurt ma?= . 
gM * 
11lpn;, an6 they amend rather freely, but  I do no& thfnlr -they 

!I h 
ir 

I 

/i qre taken a s  true neotsssarlly. It 49 just  as t o  the suffi- 

/I 
r : Hr. 35% ahell$ @ think %!la repor te r  get8  the iden, 
:I ] I  

% b t  Mere there i s  an ~ l l . e g e t f . o n  of tire@ and place, the 
li 
11 . boupt on demurrsr says, ":;'e, do not have t o  take the date 

'i 
because we do not kno* whether t h a t  1s the date o r  no t*"  I -  

ll I 

I /  
i i~ li.3.oksraham. No, tlm al legat ion might be imM%k6~- 
rl 

1, iaZ, but might go t o  tlze very whole r o o t  of the action* 
i /  

$filt;che21. suggest that be l e f t  to the reporter 
I 

j '  
:: t o s e e  i f  be candevise any bett;er language than saying L t  
$ 1  I 

1+frilr. Olney. We11, f o r  the purpose of t e s t i n g  the 

sufficiency o f  a pleading, alXe@;at%ons of tZme and plnos 
I 1  

II 
i ! hihall not; be blndfng upon the pleatier. 1 
11 &. Mitchell. 1s that not the idea,  T h   organ? 

i 



Mr. Morgan. th ink  that  i s  the  idea, 7>3 

EP, Uonworth. "Or shall be assumed as alleged." 1 
I 
I 
I s  >,!r, E2tcheJ1& 1 I tblrzk ure can edtl pass that t o  
I (  

I 

1 7  

; the repor te r*  
t 

I The next paragraph of tha t  rule is that the defendan% 
i ; 
1 

i z  
or plaint i f f  shall r aise by figs affirmative glesa8fng, and 

i s  

I 

t 

/: not bg. mere denial, all mCters whieh show the  ac t ion  o r  countar- 
I S  

c%aTn not rfia&nta$na331e 

Dean Clark. Yes. This part of i;ho pula is subatan- 

t i n l a g .  that; o f  ZnglanB, New Ydrk  and The 018 

provision waa % h C  the, answer s h a l l  contain a denial, and a l sd  

ncsw m a k t a ~ ,  without gpecifying I t$  an6 i t  kas beon a matter 

o f  a greut deal. of doubt t3ghiuhethar a certain ~ f t u a t i o n  ehould 

be oa l l sd  new mai.te:r should corn@ in as d ~ n i a l .  Thihl $4 

an attempt t o  particularf ze, and I think 1;b g m a t  value of 
' I 

bheae rules is ?robably not i n  the gsnerdl provisions, but in 

the l i s t  of s3ecific things. 

I&. Zeraann* Ia  cont~fbutory negligence purpaaelg 
I 

I 

I 

omibted from thisY I 

&&. Dobier 1 had that in mlnd--and the fel low ser- 
: $ I 

van% doctrine and the asswnpt%on o f  ~ i g k +  
I 

Lemma Contrtbutory nagligencle 9s more Import- 1 I 

gsnce has to be p l e ~ d e a  spaclally. 



lip. d o b i ~ .  That is a general ru le*  

Daan Clark. T am af'rai8 that we s p l i t  on th19 clues- 

M P ~  Morgan. Yes, the FeB~ral  r u l e  makea csontrfhutary 

negligencls a matker of aff fmat ive defense whech 18 pleadetd 

and grovnd by the, derfenGant, and 'they have bald that that hag 

o t  to be a !plied und&r the Psderal F;mpZo;petrs ' LSa3Tli f ;y  Act ,  

even when the onae l a  brought 2n the S t a t e  oourt. 

Mr. Mor$anr I am. 

Dean C l s l " l i .  The buurden of proof is on the  defenaant, 

bui: the, svid@na@ 1s  srdmlssibLe under the general 5 tsr.j.al. 

V 
l g l ~ .  &fargan+ 191 in IWw kork and in the $econd 

* 

MPr Donworth. Then it UU@% t o  80 in* Contributory 
w 

negllegence should then be as one OS those thine8 

- - 
Mr. ooble,, I had that in the fellow servant doctrine 

o r  easumption o? r l sk ,  un6:er gsneral  Aendal, l t h l n k  they 

ought !:o bo s e t  up in hare, i f  you gsntlemen are agreed. 

Ihr. Dodge. Uie311, you h, vs ns t go t  in there waiver* 

I should %kink the excluisfon of something o f  thin% klnd might 



IZ 

[ o a ~ s B  t r ~ ~ b l ~ .  Idoat of' Llnclae things mentlaned here might 

; I  M 

come in under new 8latter,  rhe cas& of ]Iragnnent is peauliar$ 
I 

I 
I 

; the defendant has to allege pamgment and the plain%.tiPf has t o  

i3 without enumerating %hem all generallyj but to cover M r .  
[ i 
il Dodgde point, you ought to snuraerate a f te r  s a y i a  "inoluaingfl. 

h /i 
i 

&. Lsmann. Peer. 

MP, Donw~~thr I think that  18 an unfortunate phrase@ 
:; 

/i o logy he~e beginning wflth the fourth l ine,  81% suah 
I [ 
I! 

1/ grounds o f  defense or reply, as the catle may be, whioh if 
l i  
li 
Ii 

n ot ~ l a l s o a  would be Zikely %o take the opposite party by I 

1; 

i l  
i i  11 s u ~ p ~ f l g e , ~  and 8 0  on. I.t i s  the ~aising of them whhiohtakeq 
t; 
[ ; 
!! the  other pa r ty  by surprise, namely, . the  ra ir, i a i n g  of them at 
Ir 
I $  
II %;bat birrnee 1 1  
iI 

t r  
I 

J d i r .  kYbie, Under the gem-ral denial. 
1 

3 1  

i! 
!I Uip. ~onwortb. "$yb?llnich.lssrt, ff not seasonably raised, 

I: 
/i lpL@ take the opposite party by ~iurprise." 
!: 
I 

I! 
Dean Clark. Or if' n o t  pleaded. il I 

I 3  t 
I (  
1: 5 

14x. Nlorgan. If not pleaded, yes. This its from ii 
i ;  

the dnglish rule, i s  it not? I; 
II 

Dean C5arkl Yeae I 

I 

l4pr Nfargan. 'The.% is where WQ 60% the notion khat 

you had to plead payment, I think. 



Dean Clark. That is, the d~fendant .hall "raise by 
, 

!i I h i e  affimnatlve plea&ing"--that phrase might; not be good-- "all 
1 %  

/ /  matters whlch show the ack lon  o r  counterolaim not ko  be main- 
:: 
j l  

;, ta inable . f l  You see 2.t goes back t o  tha  beginning. 

/ I  XP, tdQrganr V&y do you not  say affimnatlv 

I. in%"? 
!I 1 1  

Dean Clark. I am doubtful  about the law,as I have 
I 
I 

I: 

i '  i i  stated--I mean in the Federal court. And unless speoif icnl .  
$ 

1: retquirsd fn  the Psdercsl aourk, I am no t  sure 2t  should go in, 
1; 

because there  28 q u i t e  a 8 i P f  s ~ e n c e .  Take New York, for ex- 
j/ I 

1 

amp2et you do not h-ve t o  It, and you are goZng %o try' 
[ I  
II I 

/i $0 change tb.e habits of Naw York. 
I 

b. l!k3F@;&n. In  New York, you earl raise contlributorg ' 

? 

I I no(;ii.gence on tha  g e n r n l  al legation,  on $he ground that it ' 

1 i s  caused by the negl2genc8 of the defendant$ i t i s  t o  bB 
!I de t 9 1 reaa as an allegntron af the 8~ r "nd aalel-y an al l@- 

gation of his. 
j ; 
I 
I IT 

/ j 1 4 ~ ~  S ; e m m r  L h a t  l a  the case 9n every Skate where 
:I I 

/i you do no t  W e  t o  gZead it;, 

Mrr l;Iargan* No; New Pork says a l ao  Chat the burden 

Ii ti of provfng due, @are i s  on the plalln%lffg fneverykhing ex- ; 
F I  

cept a wrongful death aase,  and that 2s put on the  defendran% 1 
' i  I/ by speei&l atntuter, ~d'fassachusetts and a 3ood many of the 
1; 

New Zngland Statear, and Zn MI~hlgan,  a@ I un&erstand it, 



and at common l a w ,  2 t made t he pla in t  i f f  allage due oar% 

Prof, Sund@@Zand. Yes. 

P a Rut i t  i s  ahawe&$ :nliIa~assach~isetts by 

statute now and in Connee$icut, ae  t o  t he wsongful deakh I 

&hlnk, 
1 

I 

I 'Dean Clark. Yesr 
1< 

:I 

i ! MP. Zemann. It can happen In New Pork and elaewbere, 
! I  

! I: because there are  many juriadiotions whe~a contr2butory&$@@J.f+ , .- 

; I  I/ gsnae muat be pleaded, 
I 

jl 

; I  Dean Cla~Zs;, Yes. 
i! I 

I /  
B&r. Eobi@, And you can o i t b e r  leave it; as i t  is now-& 

I/ 
i; ?J,lr. NIitcl?rslZ. I think if' we ~ u t  it in t h e  it muat b& 
I? 
1; % 

/ pbndad-- 
$ I  1 

I@. Dubfe (Interposing). There arsfken ra. numbar of 

onsesl where p la in t i f f  muet show %ha% he i s  not at f a u l t ,  a d  

he has a genoral denial. Then you aay t b C  you oannnt prove 

contributory nogllgence under the general de~lial, and that fs 

surgJusage,and 3: would lTke+ 2;a see the fellow sortrant doctrin 

and contributory neglPgenoe included in there* I 

DOBWOY~~. X wauidlflre t o  nak0 this general ob~er; 

i; vat ion, that  we should be earltious about adding anything as 
! I  

I 

I to the method o f  proof. There i s  a gsne?cll feeling about dh 

/ cowltry tha t  in tho Fede-a1 court, in a . ~ o n t r l b u t o ~ y  negll-  
I 

I 

!l gance case, t h e  gltzll:tif'f doas not g e t q u i t e  a fair cbnce ,  
it 



anci tha t  the  defendant goes fnto the Federal c o u r t  for that  

reason3 and s o m e t h e s  they  pass s t a t u t e s  in the S t a t e  for 

the aurpose of gett5ng rid of' a Federal mle l i k e  th2s. 

I would not l i k e  t o  have any &!ember of Congress have a ohanats 

bo say that we changed that s i t u u t t o x ~  by anything we have done 

here. I do not know t o  w h a t  ezreent t h i s  goes, but Ifkink the 

repor te r  ohouZd c a ~ e f u l - l y  consi&ar vihathe~ we are  on a safe  

linet If' anythfng 98 on the doubtful  s l d a  I would rather 

not  :~ut In, rather than run i n t o  the i d e a  that we have, 

it what we do for the pur.;ose of defeating a contr ibutory 

negligenoe aotion in the Federal court* 

Mr.  ito oh ell. T h i s  would : g o  the other  way. This make4 

1% widepe 

2dF* Cherryr  Yes1 thb1128k~8 it wider. 

Mr. Dobie, We say here, as t o  t he fellow servant 

doc%rine, aaswnpt ion and contributory neglf gence, you must 

set that up5 that i e r  favorable t o - b h e  p la in t i f f .  

Mr. Lemann. It s tr ikes  mo that these two~l ter l lng  

.~rks d i s  ~ u s s  the point aa ta cont r ' i ' 2u to~y  negligence. 

D@an Clark, I s o r r y  that yov. have not read %Lark: 

on Code plsadingt" that i s  n o t  a sterli~g work5 nsvertheL~sp I 

I ~ e c o m e n d  i t  to your atkention. 

Mr. FiIorgan. On the question of buriien of proof, the 

Federal oourt, vherever it has arilsen, hns safd that the 



ZL:. - - .- 
I ; .  

-. 

1 -  

bu~den o f  p ~ o o l  was a matter of substance and governed by 

Federal law, and not o f  3ta-be la%, wnder the CjhforrnlCy A@%. 

1 4 ~ ~  Dob%e. And the FFadaral o o u ~ t  will f o j , l o ~  %;he 

rule 1 have statsag and then in %ha ~ C E \ S B  02 Narn& 't VB. 

sou%he;m 'ao%lia, it was said  that you ooulcl noat taka 1% 
I 

: away f r o m  the ooarC and make i t  any BeEifferaat ~ u l a  by -@om@ 

i constitut-lonal provision o f  a 1V6lstcsm St&e, and Chiefb' 

1 

i t b ~ t  not better? t 

I 

Dean Cle~k* Now, do you Xlke ~fonner r e c o v e ~ g ~  or 
1 
i 
I 

1 do you Zike ras judicata? 

glargan+ " ~ o ~ r n e r  reoovery," ~ F o m e ~  recovery" 

LEI 233 t h @ ~ e *  

Dstm ~ l a ~ k '  wemt any aseumpttlon of ~ i s k  with 

I' 
I E&P. Dobis. 7 should Ilks t o  rrea, that there. 
i 
1 
1 ~ s a n  i nb~k .  Wow moh of that i s  there In them? 
i DOOB not tlmt make it 2nadequatet? 
I 
il Mr. Loft in.  I,aok a t  the Ehploysrag Tj1LabP1Lty AcG* 

%au8 

.&IF. D0b3.e~ I voader if 3.C is a matter of p % e ~ a i w ~  
I 

%Ire  W i o k e r s W r  I mean essentially %ha% is n o t  a I 

I i 
I 



T i l ~ .  Morgan. Yes. 



as gr:lod as on t h i s  l i s t ,  and ETP* llorgan said 

hs thaugh-k H f o m e r  rsoov@ryfi was betterj but s ~ m e r  of us 

%hi&% the% moat lawera would rectormnan @LEI 

more 9amiLia~ ~ s r m  in thtle en-r~ieion. And 1 woulcl was% to 

I@. %Tidchel2. Lee us taka a vote, an $t . 
I i 
! I  FIPr. TZQrgan. T d o  no t  objeet. I l i ke  the Latln, anti 
/I i 

: S sun glad somebody 3 . i  fami l ia r  n i th  e- 

/I 
I %P* ~fiokazlahnm. f h g r ~ e t ~ i t h  that .  
2 

$ 6  
k r  

1 
~2-p .  "on~opl;h. Ther~ might not  kave beon Pacovary$ 

I ,  i 
I c  

:' he rnig1z-k have been br?a.t;sn. i :  
I 1 

11 :i 23r. Nlltohell. We haye not 8 ~ttls& %hat. T h a t  LEI I 
I /  I 

11 %naro~th~ 1 move thet that bo -put i n  t b r e  w%th- j 
1 1 

( A  v o t e  was &&en, and t h ~  z 1 I 
lllokian was unanwously ad~lptsd*;) 

1. :'@ran Clarke BIJ, :: nn aay is t!at; 1% L i  a a ~ t a i n l y ,  1 
i i  1- 
I I  

r 

j j 1 
il 

5 
I 

- - !I I 



1 very helpful to have these suggestions. T h i s  is n matter 
I 

: that Ss fought over very often. 
$ 

Lemann. VJithregard t o  coni;ributor?y negligence, 
I 

I 

I I 

: 9% j.8 irnpoptnnt to know she ther  it 'is an affimnatlve defense. 
I 
I 1 

1, 
l ;  wi l : i  l n g  to i n s e r t  a f t e r  t k e  word flpleadinga8H the words "suoh ' 
I/ 1 
1 

ij ae, f o r  exampleH? j 
? I 
I 
I r  i/ 142.  onw worth. The word $'licenseu is put %n that lis'k!. 
I the i 

i' t g  vhat/&aft~3r of the ru le  real ly means is tho abssnes of j 

1, 
i 

j a 1laenar;r. That should be m de licenne or  t h o  lack of LA- i 
I i/ i 

1 

Dsan Clark. No, w h a t  I puppocte is meant 9s legal i 
I 

I: license. I 
i 

1 
I 

liljlr. D Q ~ W O P ~ ~ ~  Oh, yes. i 
I 
i /I -. A 

* ~> i 
I 

/j Dean CJ~PL. ;mybe 2 t  i s  n.ot important enougbto 1 

It 58 an malgamatXon from England, NQW Uo~k .  h113d 

ConnecDicut, mostly Englandr 

iesues Obey put this &om. 

l ioen~ie t  otherwize f t  cannot bring suit. But .that f a  

anothor matt;e~, - 

E~IP, Mitchell* Then we ape passing on-- 

Mr. Qlney( lnterpoalng) . 24xde Chairman, i t  is 20 



Mr. Mitchell .  Illcskl, we probably had be%%er not 1 
I 

take up a new ru le  now, Ohan. 

I 

Mr. Morgan. I@. Chairmm, 1 have t o  80, bbt be$ ore  I i 
I 

go 1 would 11326 t o  say, in enso ~ o u  discuss it before your ; 
i 
i 

adjonmment tha t  I wouLti 3.j.h t o  ass th% ertstting up of a 
I 

manen% Rdviaozlg Comlbkee j  and I hope that $&#6 suggestion 1 I 
I 

of Dean  ark's will 'not, be rejected wlChout very serf oue I 
i 
I 

considerationj beauuse I thfnlr that 9s about the most import; 
1 
I 

ant thing that  can happen, besZees ge t t i ng  a se t  o f  rules herb 
I 

Chat alll  g e t  'Lvg the f l r s t  timer, i 
- i 

I 
Mr. Mit~hellr I talked wri.tn Dean Clark about thart ,  1 

I 

and we'all aqrs.@ed thnt t h a t  was an important: th9ng. The ~hin/3 
I 

%hut we oan put U? t o  t h e  cour t  by wa;:' of sug;pat lon in the 
1 

Mr r $brgan ( IntorpC;n ing) , I do not eare how you put / 

it Up* i i 

i 
Mr. Mitchell, 90 that I suggest %ha% if you do n o t  ' i I 

hapgea,'to be gre~snt at t h e  t l m e  we dlscuse it, or even if t 
i 

you we, that ~i you or any other members 09 the Committsa 

have views about It, and w i L l  e t a t e  t in writing, I w i l l  
I 

abe that  the. Chlef J u s t i o s  g e t 8  them. go that we w i J l  take 
I 

ware of %hat In that way, I 

M. Ltsmann. I rroulA LLke t o  move, 1:f~. Chairman, Lhat / 
I 

we e l a a t  6* Vice, Chairman, if that 18 in order. 
* 1 

1 
1 



I 

 id^. Lsmann. fknd I name Mr. Wlokersham. 

EJF. Mftchell. If t h e r e a r e  no f u r t h e r  numinations, 1 
I 

I 

, 
I w i L l  make the request that the ~ e e $ e t a ~ ~  be so iwtruc ted .  

i[ 
i 
if 
il  he motion was actogtsd, all votUy 
]I %yeu except &ti-. W%ckersham who 
I B i d  nat vaten I j 

1 
I 
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EmNTlJ@ SESSION* 

Saturday, November 16, 1836. 

The Advisory Corn%%% ee nee a t  8  clock p.m., p w -  

suant to the taking of a reasea, Boa. WilLSam T). Mitchell ,  

grsrsfd&~g# aL1 the members pra~ent ae heratofore noted, ex- 

~ e p t  Prof. Morgan. 

Mr. Mitohell. Gentlem&n, we are on Rule 36r Are 

there any e.2ggrratlons aer t o  that? 

hhvir, ToXman. Z would l i k e  t o a s k  Dean Clark i f  this 

exgrscletion In Rule 963, "Any fomtr o f  general allegation &a- 

aasgted Sn aommon law or cjq. i ty    lea ding,^ an8 80 on, means 

any allsgntions that equity acceptsd? 

Dean Clark. Yea, I think SO. 

ez 

MY, ToZman. ~t;herwlsethe?sre wouad be aome doubt 89 

t o  ihe general. allegations--that you are contrraaeing i t  w i t h  

specific aflegations* 

Dean Clark. %a, T d i d  have @om@ tdea of the  general 

allegations, but I think the way you put i t  poasibly 

nmeana more i; M n  theother wag, 

Mr. 1KT.tohellr 3% %hat not a pather dangerous olau~le, 

gtailng hlm a chance to go back and fiava it writtea over? 

Mr. Zem@nnr The expreerrion aesms proper, forms 

o f  general a l legat ion accepted in common law o r  equity plead4 

i sg  shall not  be taken," nne ao on. The sxgreasion ?!No 



form and so otl i s  rat;her peouliar, 

Ear. hailehelX. Piell, I waa l o o k 9 ~ g  at bhe gensral 

exprpremsion. Ws have a lot of' o t h s ~  PUPBLI C b t  cut  out a 

10% of' thingar 

@P# %bier YQU &;a b a ~ k  60 &bet gens~a1 Q%&UB@ o f  a 

b ill 5n ~ ~ X t i L k y r  

Mr*, Olneyr X t  reems8 t o  me that i Z ;  read pr@kDy ~ e l l n  

Bar, ~itah4$lr' Shall  we strlks out the raelsbeaae bee 

glnntng "any fomns," &om t a  the mrda  "grbmda o r  ~ @ z % e f ' ~ ?  

EP* ToXm'1~r 1 B O ~ O V ~ ~  

gceeuliarly within the knowledge ai the plaintiff." That 

meass that they &re not within the irn@sr%@d@ @I th@ 8 ~ f a r r d ~  

ant, 

B F ~  Wickeraham. W4911, i t  $8 defcsn4anC an8 not 



plaln%iff there, 58 it not? 

Dean CLapk, No* 

0 5  Doee *he defendant move? 

nuan Clark. Y@B$ I am trying t o  provide that  he 

Boas not g e t  very far, unlessl l t  a3;L1 mean rea l ly  samething to 

have h%= h ~ e  k tie t n f ~ ~ ~ ~ s t % ~ n r  

Mr. ~Jiokarsham, Wsll, the defendant 18 mw~ing, i s  

ha not? 

Dean Clark, Yen, 

Mr, VVicka:rsham. V k l l ,  those particulars may be or- 

&@red if the court may f ind that there are fur ther  fac t s  no t  

gsou2 iarly. within Gbe bnowls dge of t he moving par3Gg. 

Dean Clark. \Yelell, that i s  just a negatltve, 

13r. Wicker~ham. B d ~ l l ,  is not the point that  the 

mover i s  .Ignorant o f  khe fact81 An& it is the defendan% 

%h82?6. 

Dean Clark. Well, i t  i e  the plaint iff  there and ths 

&eIsnaant h a w s  nothing. Tn must of these o ~ s t s s  the defend- 

ant knows just about as much as the plalntif f. 

Wiokcsrsham. If they are pscul-larly within t h e  

knowledge of' t h e  party, vh;~ should he move? 

Dean Clark. They are not within hfs knowledge, but; 

wlthin  the  kncjwlellge o f  the plaint iff .  The plaiat i f  f h a  

some knowlede;e whlch the defendant has not. 



.A 

Wickerahnm. Then leave as It is, epeculSarly 

within the knowZedge of the plafnkifleU 

Dean Clark. Very w e l l ,  but there i s  a Hnotwjr put in 

%hers, 

Mr. hfltchsll. 1 t means within five days of the ser- 

vice of - -he  metion. 

b 'b ,  3onworth. Before :ha mo+k5on is determined. 

Mr. ~ l n e y .  In t h a t  aonnaotlon, I am afraid that  wort3 

upb~~liarly.v Is it not be t to r  t o  &ay Hpresumablywithin 

the knowledge of the p l a i n t i f f  but not allegedH? 

Mr. Wlckersham. 1n:ns tsad o f  Hpecluliarly.gr 
T 

Ilklr. Olney. I am substituting for that wpreaumabLy, " 
Prof a $underland. 8peouliarlya is t he ustral sxprees- 

Dean Clark. 1 wanted a little, more than "presumablyeg 

I wanted something thsp la in t i f f  knew and the defsndant did 

mt* 

Mr. Do&ge. Sometimes *the defendant9 even if he knows 

ths faetar, has tho right to have the 1 

what %a matsrial, on8 I 60 not think in i t  

should be L f m i t t s d  t o  S a o t ~ l  of which tha defendant i s  ignor- 

ant, 

Dean Clark. That is a philosophy t h a t  I do not agree 

with, because I thlnk tlrlese things are almost always a waste 

o f  time, anti M-~at  you make a g r e t - %  step in advance if you 



put the burden on the fellow who 4s going t o  mooel make it 

so that i t  i s  not an easy way of raising a question. h d  J 

do not bel ieve the idea of narrowing t he issues is worth any- 
try% ng 

thing. That is Just: ?he LAsa of ~%rx%~dl~g/to parfeot  the 

w~St.P;@n doamen"L befare t r i a l ,  

Mr. Wiokershi-m. Is f t  not a l i t t l e  more? Under this 

-o&ern system of groseaution it is exeee8ingly important to 

know -what the 9laint  Iff rr ac t ion  is, and q u i t e  d i f f i c u l t  n t  

elmeet t o  know -.:hat tlw defense is, m& anything that  tends 

t o  make alsaz? the i~sue , 2t seam to me, f a  of value both 

t o  %he oowpt and to tho parties* 

Dean Clark., A s  t o  clearing .the issues, we put In a 

provision latc3~ so that eibher party oan $0 to the judge 

for .formulating the issues* But this is a matter of perfect- 

ing the plea8ings and just a way of delaying the case. You 

move f o r  a mare s p e a i f d a  statamont; 2nd you know how many 

times a defendrantwho 8osa not know the case, might olnoe in a 
I 

while--suppose a case where it i s  not; known pa~tioular2g 

where i t  a olaii2-1 against an agen'c, but 932 practically 

every case when you r e a l l y  ge t  i n  court the &efendant, at 

Least, knows aa  much about the case ns the, plaintiff-*or he 

had better gst a new lawyer. 

Nlr. ~:J;iiokershnm. Very often he does not know just 

*'hat the plaint iff  i e  going to claim. 

NIrs Iddl9tohell. That i s  cove~G8 later by clears2ng the 



i s s u e s  up, 

M r .  TJiokersham. That ma.7 be. 

N~~ i~ ud:;@. T h i ~  motion w- is only available 
where t h e  p l a t i c t i f f  bas not ~ C a t e d  inb 2d.s pleading as much 

as t h e  defendant i s  a n t i t l e d  to  have him stake* Re has state 

his pleading in stuch genaral langauge that, a8 8 matter of 

pleading, the defendant i e  e n t i t l e d  66 have h i m  s t a t e  more 

narrowly what his  alaLm iss. It seems t o  me that  it does not 

k u ~ n  on the queertian of the knowledge of the defendant, b u t  

pather on having the plaa8Lx-g~ definite and proper as they 

ough% t o  have been origlnal2y. 

Dean Clark r W@ll, if khese rules stand t here w i l l  be 

a rare pleadeng t h a t  w i l l  be t o o  gsnsral, 

b. Zoftfn,  I ra!.se tha quer~tion wT?bCher you thlnk 

the penalties are not  f n c l b e a  t o  be rather aavers f o r  a o t  

plaad$ng;t t b t  is t h e  f ' i l lng  o f  judgrn~nt dlgalnat -bhe plain- 

t i f f 8  or w'raether the same thing night be sloaomglishwd by 

Dean Clark. Well, yes. Z mqpose w h a t  J ~ e a l l y  

masm act ther defauXt, judgment, or thiit default m y  be entered 

srgain8-b the e,&~Intiff. 

Dean Clark. Dirrmisee\ l  is what you mean, yea. 

Mr. LofO3.n. I suggest "clisrniasing withou% prejud? 



b. dobie. You cannot aismihis agnfnst  the defendant. 

Ere Cherry. githout gre  judioe you c oulb. 

Dean Clark. Yes. Now, I am vcry anxious Sndeed t o  

get back in hope what was taken out o r  gule 9. S da think 

these motions ought not t;o call l o r  a izearlng unless tlze coup 

o ~ d e p a  A%, I think that subrnlttiw theme motions, aC lestet 

w i t h  a reststetment of the  reasons, and the court mi5 022 

them a t once, is most desirab2s--because hers is a procsdure 

for dragging the cage out wiehout getting aangwhere eojrar as 

Bhe aase l a  con~erned, 

&$p4 BNii t~he l l r  It does not always f o l l o w  tha if %he 

court i s  going to expa&ite o r a l  argument it is going to ex- 

pedlte the case# The del-ay comes up in a case where the 

motion i a  asnied without hearlng, and if he files a br ie f  he 

p u G ~  i t  in a posi t . 'on  t o  be delayed without hearing. It does 

not always f oLlow that oral argument clelays a case. In a bus 

court in a big c i ty  Z think motions are &is-;msed o f  muoh more 

promp0ly an8 correotly if they m e  argued one a f t e r  the other 

Lernann. You generally have one day a week which 

is motion day, or rule day, and the judge will go through 

frequently 60 Or 60r xt is very parer that he does not do 

l i k e  thcit. I thlnk ofken he puts i t  in hls  p o r t f o l i o  and 

he gets a whole bunch of them. I know o' one case which 

is very simple, and the judges have not  passed on i t  in eigh;ht 



or n9ns -monthse 

Dean Clark. Vie12, of' couree, %ere is a difficulty o f  

trying t o  cover the whole count~y. % #uppose thaC wouZCl bs 

4xu.e in thg large cities. In the ~ l t i o ~  that are not so 

161rge3, you have a r ~ g u l a r  prepslred argument and hearing; but 

L am apeairing of theprocedure where the judge holda up the 

proceeding, and as 1 sa ld  before in one case, the judge held 

I t  up f o r  over a year af ter  havlng an a rgtunent. You us911 

remember Juage ~ a ~ e r m o t k  s suggestion on tbia 3 and I had no 

ildsla of su3 :~ea t ing  a bsief. I <%ink that t ho  motion in 1%- 

self should enntain nZI the reasons and say nothing about a 

b 
In oaeels that have been held up f o r  a year that you 

t h ink  should have taken a much ~ ~ h o r t e r  tfme, the remedy 

could be to al low a very short; time for oral argument, and 

most of ;he oourts allow f ive ,  t en  or fifteep minutes. 

I&, 9~dge.  Youmight give, the p la in t i f f  the aleot ior  

in the crmaller c i t i e s  of liZlng his statemsnts in s ~ i t i n g r  

Nr. Donworth* How about 'the d@f endsmf 7 

Dean Clark. WeLZ, the defendant usuaLly wants to t a k  

the longest way around* 

M r .  Olnoy. You c ~ n n o t  establiclh a rule l o r  a c 

aP t h i s  oh::racter by fnctiy f dual  axporLenoe, or p a r t i c u l  

e x p ~ r  2tsnce. The g r o b a b i l l t y  is that t h i a  judge who dr 



this matt;@r a year delayed a great many othc:,  thfngs, Be 

was one o f  the &elaging kfndr 5 think as  a mil.@ the judge 

will d i s  $ose o f  these t h2ngs more quiolsly on oral argument: 

91 
than he would by this raetho8. h e r e '  would be one oondit ion 

in arhioh that  would not be tzlue, and that would be wh@re the 

juage had a good law secretary, s;ha caul& go through a l l  thes 

th ings  2nc' prepcre a memorandum f o r  h i m  and r e p o r t  on Chese 

t h i n ~ y ,  and under thoso c;Sreumstanoes they would be, diaposad 

o f  very quickly* 

Mr. Mitchellr None of  the dis"cr lc t  judge8 have them. 

Mr. Loft in .  No, none of them have, thm. 

I ~ F .  E;iitchell. I do not really feel that you a r e  gafn- 

in8 time by denying an oral hearing on a motion llke this. 

In fact, you get  act ion muak more qufckly that way. 

MP. Olney. If the judge i s  the right sor t ,  y o u g e t  

it  pretty soon# if he 3.8 not;, lawyers aremXuotmt t o  come 

bbfore h i m  w i t h  Choss motions. They feel prakty unmaork- 

able about aoing a thing o f  that s o r t .  

Mr. ToUan. Mr. Chairman, 1% hae bean my experience, 

that nearly @very case i s  delayed in which a aotion fs f i led.  

We have found thtlt. t o  be true,$ perhapa we ought t o  have, w 

r u l e  t o  present a motlon to the judge everyday. (l;aumorr) 

W. kmann. I think that is the experienoe generally 



Mr. Olneg. Yes, t heexgerienca o f  the balr gem r a l l y .  

I 
&. Lemann. In t l  i s  c l a s s  of cases, t h e  motion to make' 

mrs definiil;e ::nd cei*t;in i a  the mast part icular  class of caae8 I 

in which you ;;re likely t o  g e t  a verbal statement, T h e t  was : 

th (9 aase before you ha8 Rule 9.  

iili~r, Nii.t;ch@ll. Poum~an when you hati ~ u l e  99 

Mr. Lemm-m. If he has one of these things before h i m  1 
I 

! hae i s  going t o  g a t  the record, an& read the cempl~lnt, andp 
I 

ovep again, and  sad t h e  memorandua, an8 erar, " 
I I  

/ j 
.. i! i s  youp po2nt;lS And t h ~ n  he says, "This motion does not come 

I 

i n u n d e r  this,H Whydo y o u n o t  t e L l h l m ?  

MP. ~ i t ~ h ~ t l l .  1 thZnk en Rule 9 you rai~le a more 

ssrloue question than you can by an oral hearing. 

&IF, Loftin. WB struck ft out  o f  ~ u l 6  9, bl ; t  we can 

gut it back in this. 

Daan Clark. Yes, we did s t r i ke  it out of Rule 9. 

Mpr Loftin& Well, I m:.cle the motion t o  striks it 

o u t  of m e  9, or, at least, made a long argument on that, 
F '  

t i  
I! I/ m d  I I-? it3 - b ~ ~  very ~ ~ & A  in smpathy with xkx3 
/I 
I aeaire &an Clark to ex;ledite pfo~@dure, but 1 do not be- 
/ ' 
1: 
I' 1 $.eve it can be aclcomplishsd by submittlllg the motion to a 

judge in writing. 



1 ~ 2 ~ ~  Loftin.  In writing. 

fiir, Wiakershklla. IYeXell, before a dis-Lrict  judge some- 

times these motEona are oomplicated. You take a long and ilr 

volved pleading, and the judge canndt spena more than f fve or 

s ix  minute~l on each case, and he says, "I w i a h  you would file 

a memorandum on tha t  Tuesdsryfl and a copy s912 be given t o  t h e  

other  afde, and he wZ13 hcve an answer. In the moantime, he 

ge ts  a chance t o  r aktd the thing carefully and Ohinks it over, 

and when he g e t s  the memorandum he aecides it. But on the 

argiment it take8 tfme t o  s t o p  rind go over i k r  I think :~ou 

ought to realize that as a rule, judges w f l l  discourage, that 

business n r  psacedure, bu t  if they have to taka the thing un- 

4er advisement and slastar take a lot of t M e  on it, thejudge 

ought to have the rfgh* to do ao. 

W .  Iditohell.. If you allow an oral heasin@;, there i s  

nothlng to prevent the judge saying, "&.~bmiC b ~ l e f l s  by Mondag 

T ~ ~ ~ d a y r "  

1 % ~  ZofCln, I-fe frsquently doas %bit. 

MP, \Y%akersbml Ye8 * 

Mr. Loftin,  A#& if he has not made up hie  mind he 

sage, " Amtsmorandmmust be s~bmltte8,~ But mare often, 

aecordfn:.r t o  my recollection, he aecldes i t  right: there. 

Mr. i5Jicksrsham. In a icrge  number of onsss I think 

he does 3 so that when you get  a d i f  f 3.~~1% or involved one, 



he doee no t  want t o  take the time to t alk i t  ax1 out, as he 

would %f he had not any special amount o f  business. 

Mr..Mltchell. T h a t  yau have here i e  a prohibition 

against an oral he&r%ng, and I do not think that v j i l Z  save 
I I 

t i m e r *  I 

1 

MY, Wicke~sham. Yes3 on8 RuXe 9 i s  s t r icken out;. 1 
2 

MF, Loft in ,  Yes* 1 
I 

Mr. Cherry. And th i s  refers to Rule 9* Where i t  

says "as provided i n  1ble 9," strike that out. Well, Dean 

Clark, wou'dit  be practical t a  say, "The c o w t  shall proceed 

t o  consider t h a  motion exgeditiousl!f? 

&&, ~iokoreham. Yes, finally* 

Bean Clark. ~ e s ,  

&12* Wiokersham. ' ~ummarily. 

Mr, %litch@lL, And then leave It 'cs SacaS, l?uSesb. 

91 Mr. ~ o m o ~ t h ,  #ummetri~~"wouXdnot dot i tmeans  

wi thout  notice, doea it not? 

lapdl. M l t  ahell.  Y@~~(--~exp@dif:%ou~ly  ." 
Dean Clark. Now, bnck in the motion dayj Che re- 

quirement w a ~  for motion days lor at least once a m o n t h  Z 

I 
have t o  come up formally5 so I'changekthat wordlng "as often[  

i 
i 

as bhe buslneks shall requi$eeU It may be that Xf you ape / 
I 
i 

going to have hearfngs, you ou@~% to have a l i m f t  of at 1 i 



least onae a month. 

M r .  Wickershaa. Are you a -making of Rule 9, or-- 

Dean Clark,  On- o' those rules; 1 Bo not t~~hlrhethar 

it was Rule 9 or not. 

~ o m o ~ t h ,  The ju8ges in m a n y  d i s . t r i o t ; ~  have t o  

move around, and th&y hear motions in each glace, And I: do 

not think you a m  be t o o  s - i ~ e a i f  i c  on that, 

~ I P .  Niitohell. Is that not  a matter that we &houkd 

leave to bs fi lZsd in by looal rules? 

Dean Clark. Ws11, o f  course ,  that was the proviaion 

o f  the, Equity rulse, that  the court ahould f h  mmof Lon days,. 

but it rnaketa %he moeion days at least; once a month. 

Prof,  Sundew%and. And lots o f  them d i d n o t  do it. 

They could not do it, beaause they wsra not there once a montl 

Dean CS-mk. No, I have l e f t  tha t  out, on the theory 
YQU 

*&st &/VOUI~ not %mix& need as many, but you a r s  now gab6 

&lire  onw worth, You are suggesting nowflias often aa  bus3 

F3 

negs may require." A h a t  would be a11 r igh t .  
Chink %Qz It 

Dean Clark. That is Iiule 9, 'but now l/ought t o  be 

oftener than the buainesig require&. 

Ejlr. Loftin. It eaya "ae often a e  busfnss:? requiresH* 

Dean Clark. Well, back in Hu3.s 9, you w i l l  ~ c a o a l l  

that it saLd, "Each d i s t r f c t  c o w t  shall eatabllshlregular 
< 



t imes and places, at intervale aufflciently ? re  3uent f u r  

Lhe p ~ o m p t  dlspc t ch  of b~s ine sp l .~  Now, the Equi ty  rule, 

quoted or? t h o  oppos i te  pa,;@, has i t  "::egular times and places 

no t  lees than onoe each month*" 

!:ire dobte. They had t o  do that unless the c i r o u i t  

judge dispensed w i t h  it. I do not bsl ieve  tha t  was ob- 

served, however. 

1Ji1r. ldltchell. Well, take a attuntion where they are 

o~gan ized  on the divisional systemg that is, the S t a t e  i s  

a 5i.fngle distrLet, anG there sre P o w  or five; divisions, 

such as in k lnne~o ta .  There are, four or f i v e  d i v l s i o i s  in 

my own t t l s t r l o t ,  and the judge can only attend, if he i s  out 

Pn anothor B3.vision9 once or tw lee  a year. NOW$ ~ ~ B P B  is a 

moh%on made in that divis:lon, L-nd T:.; i s  f a l ea  w l t h  the &@put: 

alark In  that di~islonr I do no-t see why you cannothave 

fil m:: t f~n  day at his  bt?adquarters in the 9v~"lln C i ' b i @ ~ ,  o r  in 

hluth ,  where ".he+ par t ie8  are, 

BIT. Cherry. Vhere they have div i s ions  can& more than 

on@ judge, that 1s a praotical  mattetr that affaclcs one juage 

in .the d i s t r i e t  in one way and another in anotherr They do 

I I 

%bat; in @innasoter. 'he two judge8 change plaaes, 8;noe the 

-went on the Federal bench, they comply w l k h  that idea cro 

that if they are actually in tern o r  asssion, they are avail 

ab le  f o r  a. good many of these 'things %n the  division where 

they reside. 



ldilr, Mitchell. IFleL1, there i s  no t  a juclge~e fn every 

d i v i ~ i o n ,  y h e ~ a  i s  no judge that  lives at I? Falls, fop 

example, 

P r o f ,  Sunl?erland, The  i~leatern T)ir;tri t nf Nllichigan 
bt%P3$1 

has to h-ndle a 10% of thsse/al.sot we could not a~lk  the 

Ju&ge to do that, 
I 

I 1 
1 1 

Mr. Lem&nnr ::go have n judge in t h o  Westera Distriot i 
t o  hold j 

0% ZauSsLana that ha8 / o o w t  in f l v e  different  glac@#* 

Dean Clark, I hsloe in zind that Chet defendant k4 

t o  go along uni;il just  a f t e r  the judges Leavtsa, and i;hen sup: 
I 

i 

gas@ I ~ % % e  my more sprscifie statement, and then I go  ; 
baok a nd oollsot my fee f rom the clef endant ,be cause things wiZ4 

I 

i 
be, bela up umdn the judge comers around3 . and you gee i t  La 1 
next gear, i 

! 
M r ,  Lemann. In most plaosa i t  is twlce,  a yearr I 

1 

P r o f ,  Smde~lanC,  In my S t a t e  it i s  four  tlmc38 a ! i 
! 
! 

year, 

1'2 Dean Clarke lhat is what I amt ry ing  to g e t  away 

= i 
kk. Zsmann. Y@s+ I do not know just how fa2 they I 

I have the powsr to require counsel ~o &%&end other than in 

! 

NIr. Cherry. T h e y  do have, the power. i 
i 

Mpr Lemann. They have a right t o  tell a m a n  to at- 1 
i 
i 

tend? I 



hfp. WickersMm. We11, they do. 

MF, Donworth, That fStxes 2.t so .tPza-t; the  ju8ge can 

hold  cour t  anyvvhere in his  d i s t r i c t .  

Mr. GAckeroham. Surely he can. say, "I am $ofng 90 

hold court at suah-and-such a place next weeksk." 

Np, Lemann, 1 think wha% Dean Clark htzs in m2nd is 

t h i e :  The judge could do it and g e t  expedition 9f he wanted 

lfiiir. Lemann. O f  courne, .it may be that the judge w i l l  
G a p 1  

n o t  do it, and if t hem is any way we/make h k m  &o it-- 

Dean Clark ( Znterpoe ing) @ We can put in R p ~ o v i s i o n  

Chat whsre th% motion day is some, time away, it can then be 

&isposed of' on writtien papers only. 

Mr. Mitchell. You can put in a clause that motions 

of t h i e  type can be heard in oral ~rgument o r  on br i e f ,  sb 

t h e  court in i t s  alscretfon may determine. 

Dean Clark. 5 think that would be of somet advantage. 

~ 2 .  Lof t in .  I thlnk that would be a good idea. 

Mr. Mitchell. Do not  p r o f . ~ l b i t  t h e m f r o m h a v i n g  an 

o r a l  hearing in a busy d i a t r i o t  in a c i ty*  

Nr. Olnoy. IT you want to do that, would it not bet 

w e l l  %o provids tha t  he may, if be wishes, l~ave  it submitCed 

on briefs, and may by rule provi&@ %ha% motions of this 

characfier m y  be r~ubmltted on brief  in parti~ular business? 





provide some notice of t h c  hearfng, of' c:?urse, I have not 

provide: '  ' o r  a l-tearin,, and so 1 d i d  not have that in. Now, 

Jud::;o Donworth has given me a pula p~ovidine ;  f o r  notice: 

"t doels seam t o  me that we should have aome p ~ o v i s i o n  

of that kind, in view of the ohanges we are golng t o  make. 

Now, If we hay61 mrae pruviston af that kind, that takes the 

ordlnary course, and unless W&I go I ~ u F ' C ~ B P  and provide that 

the  judge may by local rule p ~ o v i d e  f o r  this other  COUX!BB~ 

Edr, Mitchell. I s u ~ i r : ~ s t  -, . what I said a minute ago, 

that we put in a genera! c lause  that a m?3tion of this  kind 

may be h.sard ora l ly  or on w~itten brief ,  as the Judge may 

in h9s d l sc r e t l on  dstemfne,  He can tirithar do it by rule,  op 

use his  discrat l ion in a pn r t l cu l a r  oaea, if you put; that in& 

Dean Clnrk .  A l l  r i gh t .  

Mr. Mitche311. Tau canriot foroa, h b  to make a rule. 

lilpAr. ~Eimslgn.   think T s~oulci. pu* it in, but ~ t ;  msry 

Hr. Okney. The only thought I had*  LRIS that if you 

put in the  bare altermativc 2d doe8 not arno~me t o  muoh, but 

if you put 3-t in f o r  the, purpose o f  expaditilon, C h C  the 



. < 

local cour t  may make a ruLn v.heroby he mag  quire ~ r r i t t e n  I 

: briefs, 2nd the court ge ts  t ha t  idea, it sill bo bet te r .Tbt  
i 
8 

;' l a  the  only  iden I have about it. 
I 
I 

;?lr. ~emann. Speaifying *that he may make a ru le  in a 
t i  

aer ta in  oase. 1 

t i  
j /  
I! Edpar. Mit~halL. I would not uaa t h o  expression "rule."' 

I 
,I 

i 

il I would say the court may f o r  the purpose of expedittlon have 
I S I 

an oral hearing, or on w r i t t e n  brfsfs, as ha may sgeclially j 
!I ! 

detsrmine. 'hat g i v ~ s  hfm the right Lo make a ru le  or  uee ./ Ii I 

li 
/I his discretion in indlvZ&ual ctasea. 

I 

i 

ii : 

I~ ! 
j; &TP* Lemann. ?Ibu could say whtsse sxpxpeditilon requfres 
I I 
I 1 

t ha t  the cour t  shftll require i%r 1 
I ?  
1 

! j  

i I %  
DeanClark. I t h i n k  l f  you do n o t  s a y a n y t h i ~  about! 

-krtleA i ri 

1; a r u l e  that the  interpretatlun that  the judge in saoh parti- i A 
I I 

I /  

i! oular oase mst so dec ide  whlch mctana that  the judge does nod 
I 

I k d  sup-: 
know anything about; I t  until a maktar comes befor  3 m 

1 

i 
1: .?use comes up in the Morthern Uistrfct of Michigan-- 

I 

1 

I 

I lbdr, Lemann (Interposing) r No, 9t couldbet sent to i 

I, 
I 

I i 

I' $1 
him, an2 you a w d  m f e r  to th is  rule and say, "Judge, here ! t 

! i s  a pule that i e  expedite mattcs~s, and kb ZB your duty t o  1 1 I; 

i: 

hear this without opal  argument, and delaying it t h i r t y  days 1 
;i I 

i 
3 or two months. 

i& 
I 

il 

;I I 
1; Dean Clark. Thankhas got  to, or  he has not got t o ,  1 
! 1  I 

i 
I' but h.e w i l l  w l r i t e  to the other  p w t y  'an6 say, ".Bave you any : 1 ;  
/j / /  1 



objeotion t o  havi;le; this submission on pagerslu And the 

0th.~ pa ;ty w i l l  say, "I want to be heas&." 

IJpr  onw worth. The po in t  thaL Judge NloDe~mott hud in 

Rule '3 was that a br i e f  in writing W&P, better methog than tht 

t n  

oral a r g u a n t  r We ?isagree with that lha~ being 30, why 

are we worrylng about this one sase in *en thousand? $b A- 

ha8 juz?iadicrtion 
'judge/ln Seaktle and Bslllnghamr He livers in Seat;kt;le, and 98 

%wice a 
in SewttLe prac t lod  +& a l l  the year, and e year 

he goea t o  Be112nghamg and he bas a tern theye about t b e e  

days in a weekr  NOW^ 1 have not  had occaetion t o  know w h a t  

Cakes @ace9 but I have no doubt that if an attorney in B e l l % )  

ham made a mi?tion, ize would say, "%ill. you not s e t  it; down 13 

Ctvk ~eattle?? where they go in two  hourst--1 have no doubt that 
A 

the  judge does it. 'he things works out practically+ 1 do 

,-at; think th;her'e 18 any mi: chief h e ~ e  which needs any remeey 

of stirring up the whose country about it. 
$7 

Mr. Lemstnn. %eye i s  oertsrinly nothhg, 3: think, 

%hat the juage couZd not do if h~ wanted to. J had a case 

where the juBg8 said, "I w i l l  not be there for six: months," 

and we said that we wankeb aotkon, an& he safd,%IlT righk, I 

w i l l  do it." And we g o  to another poln% in the Weatern 

D$strict. 

Dean Clark, I am sorry, but It doera seem t o  me that 

t h . 1 ~  is more ' . rn~ortrn% t h ~ n  those o f  you who have spoken 



f;hink, particulaply i n  the counkry--in plaoes wk~@ra, t he dig-  

eances are long. And I thZnk i t  i s  expetcting a good deal 

(6 a judge who is i n  soma othoi. part of the S t a t e  and wkw, fs 

busy s l t h  a aass bsfore h l m  which he ls trying--t;o rsxpeat 

h i m  Oo drop tbt; and otart expediting a aaae in which hs bas 

na %mediate pre.aent in%srest. He can say, "I w i l l  read i% 

when I g e t  a~ound t o  lt,lf 

M x .  MTfoke~sham. That what he w i l l  do anylnow. And 

oonditlon~lly that 18 what he must Ao. When he ge ts  t o  an- 

other case he w i l l  HZT take it up. He cannot 8eop a 10% of 

fmporte.nt buainese f o r  a motion. 

Dam Clark. Be can eons f d o r  i t  in t so fnfnutaa, 

Ida?. tY%ckersham, J: do no% want h t m  t o  coadldsr i t  &n 

two minutes--not m-g motion* 

A MP. h3~11811~. t would make it a good seal bettttsr if 

you make It that  h~ might pravlde by wl6, beoau~ls I th ink 

we would be d o l w  o w  job much better. 

Mr. Cherry. Why not have i t  three ways? You oould 

have it thks way, proaide/fby rule, and ppovide in each in- 

dividual ca&e. &d you oan provlde language for thatr if 
-J 

6 

you said th8; gravialon could be made f o r  the submission and 

aettision the way you ha8 i t  in Rule 8, that  would cover, 

U ~ I O U ~ C ~  it no&, the ind iv i f iua l  case r nA r AX@? 



ha Cherry. I would Like t o  a se  thak l e f t  open so  

that angoohbination of those tkree, o~ any two or one of them, 

could be used, as turned out bssC fn the d l s t r i a t .  3: wonder 

if we do not Ia et sight of !;he fact that s inae the Judfcial 

Conferencre has been pretty active--aasrtainly In the Eighth 

Circuit--1 th ink there is Borne ob~eraatian of that3 every 

judge in the : i r c u i t  has a fesl-ing that the business in h 3 ~  

d i s t r i c t  must bo disgatah@&, and even i f  the judge is not rzlo 

anxious t o  have it; decided, is it no t  better to leave this 

open, and hava those things go out w i t h  n strong suggestion? , 

Mr. :.ickersh&m. gelIr almost all the Federal judges 

today are busy men. If t h e y a r e  no% speoiallybusy 2 n t h e i r  

oxm. d i s t r i o t s ,  t hey  a re  cDxf%ed t o  other dfetria%sr Now, it 

strikes me that we have go% t o  C~ust them t o  he 

businesrr a s  they beet  o m .  If you t i e  thorn down w f t h t o o  

r iged a ru le ,  you w i l l  Junt irritate them and the lawyers, 

and 1% wiLE not he Jp, 

M r .  fdi tchellr  And t b ~  conditSone are 8 0  different in 

the+ Bi f fe renb  d$a -k r i c t a .  

l k 3 ~ ~  Dobia, If you say n o t h i n ,  thoae three oourses 

are open t o  them. 

Dean Clark. Well, tha-i; gives EZexibiZity. This 

other C O U P B ~  ~ a y - 8 ~  " N O ~ ~ C B ~ "  and go en. 

E ~ P .  Lemann. Yaa, there i s  no%hing in this question 



3% 
I,, 
$3; g., 
L-,:, s .. 
La:>= 
I -  5% 
I ' 

$5 

I 

t o  prevent the judge from raqulring the, matter t o  be, trubmitteld 

on memorandwn, is there? I am perfectly w i l l i n p ? ;  %o Le~ve  %ts 

to the judge. If YOU leave, it t o  the aoerags judge, 1 am 

p r e t t y  sure he would be of the a m  opinion we are here. 1 -  
1 1 1 ~ ~  Wiakersham. Who La t o  tell him about i t?  i 

I 

i 
I Don~orthr A t  the  end the judge says very oftan, I 

"YOU may submit a memorandum to me*" i i 
I 
1 

Dean Clarkr Wall, they do not g e t  %o him untll the 
I 

end of his cale'dar, and thnt 18 what t rouble& me. 1 

3 2 :  

MF, rrickersbam. Rut r~ellv i s  t he r e  any ob:igation haba 

that .=s  g o  ereat  that we need to &sax w l t h  it in th i s  partioub&r 

wag? 1 th ink  the  P e B e ~ a l  judges, in my eagerienoe, in @;snebal I 

I 

are very grompt~ they cliaposa of mattars expeditiously$ thab 
I 

I 

give*&&&guate e hearings when hearings should be had. They arb 

i p r e t t y  snappy where thers  i s  nothing t o  dog if there  i s  any-; 
1 

t'nlng Important they take a mtsmarandwo, and I clo not know of ; 
i 
! 

any carje where t h ~  F B ~ B P ~ ~  jutiges unduly delay the ~ ~ ~ + s ~ o s ~ t ~ d n  
i 

of business, there may be exoeptlona, . o f  course, but that  is / 
I 

the general rule. I 

I 
i 

Dean Clark. W t ~ l l ,  t h i s  i e c  not a matter o f  cr i t io iamei  I 

! 

It is a mattor of machine~y which. gives the 8eSendnnt theop- / I 
por tuni ty ,  b ~ i  the  onrp set-up t o  dhlay the case. Now, suppa/se 

i t  were, gcsnerally ~know&,ti~at ~ R P B  wsa one prolific aourcat of 1 
I 

I 
delay e i v i l  ac t  ions. I 

i 
L 

My, \!$iokepsham. Well, whenacaao i s  pending in a 



Federal court--say there  2s a motLon whiah the Ctefrindaak or  

plain%lff expects to be of real importance. &a has n right 

to be heard on it .anfi hc has a pigfit .i;o have that motion pro - 
gerly  cansld.ered, .and he has got to let %ha Judge ststtl6 the 

way the  bua2ncee of h i s  ~ o w k  l a  t o  be disposed ofr I do not 

th ink we ought to provide f o r  that. 

Mr, ~~f f tche l l .  Out in the  l e s ~  thickly s e t t z e d  d l a -  

t r i c t o  of ::Zw \vest, you do not ha7.e t o  w a i t ;  f o r  motions day. 

Suppose you hevo a motfon o f  thls  kfnd ; :ndyou want t o  brfng 

i t  on, :jnd -leu c a l l  t h o  judge on tho telephone, and if he hapq 

pens t o  be in h i e  cha.;.~~bera, in &Ivlinneapolls, and mot ion  day 2.g 

Monday, and th i s  i~ y:i~~Meeday, you can erag, "I have amo'tion 

that I want t o  gst on f o r  l ~ s a ~ i n g .  Are, you going -bo convene, 

v 
on next M~nday?~ And he sags, "Yes, at 10 ofolockt and so 

you g e t  but the papers and n o t l f y  the other fellow that i t  

w 2 1 1  be hoard at 10 otclook in the judge's clxmbers a% the 

oou~t;hauae, and you go t o  his chambers and argue 3% u@bt - .~h&& 

Mr. ~ F ~ I o ~ F P B ~ B F ~ I *  Y88. NOT:, in New York f t  a B i f -  

ferrsnt thing, Tt l a  well ~rran: .ac l  . nc? promptly dilsposea of, 

and they do i t  under theizl own rules, adagtod %a con&l.tlons 

in the community& I do not  think you ought t o  put in gcsneral 

rules n f  practice p a r t i c u l a r  provisions sa t o  here he ahozould 



heap it and whether he should take a britef or not. I thllnk 

that is in te r  w i t h  the expeditZon o f  business. 

NOW, vie are  going to tie it u&aapiw* 
A 

$t i s  true that khe judge can say when the hemring oomee on, 

"1 want papers," 2nd when ha does t h a t  th. t is another oppor- 

t u n i t y  t o  the defenc'ant to take mase t i m e .  

MP JJo&@;e. S: have never )?,@a~d of a case \~h%%8 %'he uZt%- 

mato r e s u l t  was delayed one day by motion for s p e c i f i c a t i o  9 
i t  i s  going t o  bs P i l e d  i n  the ear ly  stages, and is disposed 09 

an early date, and I cannot think of anything t hat has cause 

delay in ny case, and I: have Trequently had these motions f i l e  

against mad 

. nlr. 8obie. We have one judge i n t h e  WesternDistr ia t  

of our Stake. Ha goes t o  seven places, he goes t o  these littl 

tams, and you cannot see h i m  w i t h  a teleacoger, and then he 

goes back to where he lives. 3: do not think t h l s  i a  an evil 

at all, . a:sreo w $ . t h  Mr. Dodye. I do not think it is a pro- 

lif ic sourca of delay. 

Er. MitcbetlX. In any matter havfng to do w f t h  t h ~  or- 

ganization and dispatch o i -  t h e l r  own business, we have t o  let 

these d i s t r i c t  judges make t h s i r  own rules in t;hels own d i a -  

t r i c t ,  an2 i f  we try $0 Bo i t  in a rule, we are golng t o  have 

a 3306 deal of t rou ' ) le  about it. 

Dean Clark. T h t  9s the only thing I was suggesting, 





Mr. Lemann, Then the c o w t  should make, p r a v i s i o ~  

ei ther  by rule o r  order. f 

th inks  the dlhlay of law are Pargely due to these 

di la tory  motlona . in my experience, the delay in gotti% 

a case on for triaX i s  clue primarily t o  t w o t h i n g s j  f i r a t ,  

the lamer Pop the plaintiff, who cloes not care particularly 

t o  push i t  on. He knowa about the dd~flculty t b t  the d28- 

erict judge8 h n ~ ~  i ~ l  i;et t l:~g t %me t o  t ry t h e i r  oases--not the 

dilatory motions, but getting i t on t ha calendar an8 bringing 

up %he t r i a l ,  8 0  tha t  the judges have t h e  t o t r y  it. That 

waa tlnet troubel ou t  in my d i s t r i o t  f op  a low t 5m9. 

Dodge. Yhat f a  my e xpsritjnce, 

You have p b  nty of Lima, if you can ever 

~ e a d y  f o r  t r ia l ,  to g e t  r5d o f  the dilatory 

motfon* 

Mr, Lemam. We had this sxpxperienoe, that the judgsra 

were t h ~ e e  year~l behind3 and some men who want t o  g e t  

the i r  ease t r l e d  could get it in three  months--and they are 

s t i l l  three gears behlnd. 

~onmro~t"i/ In my State t h e r e  i e r  n o t r o u b l e  g e t t i w  

the case at 1s:;ue. When i t  i p l  ~ z t  issue the t rouble i s  about 

getting the oaae d i s p o s e d  of. 

Dean Clark. I think &IF. Chepryfs mation i s  good. 

EYIr. Cherry, I make that  as a motion, aa suz slmendment 



; a r u l e  or o r 8 e ~  fop the eubciesionand deCsrxnfnation o f  I 

motions upon br'lcf m i t t e n  statsmentrr in sugpo~t an8 oggosi-: 

j ! 
I 

i , M I I F ~  Don~o~thr WiChout oral h e r r r l ~ ~  
I 

i /  I 
I I 

1 
Xr. Dontso~thr \VlDhout oral haar2ng1 i t  oan be eub- i 

tn ik ted  Pn %hat; way. 

yr'1~"r l&ltclaell. All thoere i x n  f avar of that motion 
I 

$ 

will say "ay.98" f those opposed "no. " I I 

(The motion OIRB U I L & ~ ~ D ~ O U B X ~  
adsgCe6. ) 

I/ I 
W, haitahealc Then we w i l l  leave in grr p r ~ v f  ascl in 

'11 I Rule 9, in Hule 87. 
I 

g 

only method, Ss ft? Ara thtsae rule8 not eupal&aental, ant3 I 

@an we, not leave, out tho refsrenaer to Iiule, 91 

Mr. Mltohell, 1 guesser that is r%gh+b. We kslvs a l e  

ready oaverad thgtr 

I&-. Doriworth. 'Lind proesed to dstarmlne the motion 

promt,tly* rf 

T ~ F  ~her ry ,  ExgedlltiousLyZy. 

mr, ToLaan, Th@re $23 an enP;irely dlff~~rernt  asgcdot 

of ti19sBuLs87 that I voould l%k;ko Co coverr, ZP ybu have 15n- 



lipa Mit&i@XX.  : AX% rlghtt E&r T u X ~ S ,  
\ 

Mr. l'olman.  his rule,  gives the plaintiff  the  og- 
t 6 

I %ion o f  five days ta,compE$ with th ia  8eman8. A n d  thia mle. I 1 

I aid not recaognies luztd& I e ~ u d l e 8  it--then in%snda tbt  
/'\ 

no%los lrhall ba ser/rr$cil an &B other aiae, telling w h a t  a4dl- 
i !, 

tional i n f o m ~ t i o n  $4 wsmt&b.! t o  have, and Chi# rule does net 
i 

pcjrmlt the court -b o h i x  any tfme or dsrC~mine t l?o rtlatian u n m  
I I 

1 

ti1 a f t e r  !:Me f i v e  days &as expired for the otbez. side to 
I 

get this infomatlon.  Nhw, T tihink that i a r  a vary valuable 
1 

feature, I Chl.nk t h i t  this r u l e  requirea n o t i o s  of thfa 
; 

e o r t  of thin& 9 x 1  .be sterveh on the ~ctverslary f i ~ s t ,  wtbh the 
6 ! 

hope, t2la% by force ofl rule, a cusbom w L J l  spr ing up 
\ 

under which the aCtornsyst \therne@Xv@s will do the thing w i t h -  
\; 

+ut mnnilag t o  the B O U ~ ~  b~ under grerilent oondltionrs, and 
1 

1 I 

that thab w i l l  save a vbry\lg1rge amaunt of time an& trouble. 
1: 

I t h ~  t;bt oug~xt t c  tiip ~uXe. I t%i~a the g a v t i ~ a  
: ?  

: i 

ought Co be oomga?51ed, tf by rule, at Leaet by declemoy, 
li L. 

to stigulata if they c l d i  in kdvancs ;I i l l y  @gar& t o  k B\ f~0%8r 

i \ T i' b.\. .' 

I th ink thnt rilepasitlons) 1 f u ~ \ @ x & m p ~ @ ,  should be, ach&i 
! ' \., 

f i r s t  an request to subnrkt thd ; , , \ f~c t s ,  ~ :n& tl-me obviee, t 
1 I, t 7  \, -2 

baking of a 8epoeit ion, w$th t *e, ex i ~ l l a s  that would ~th,,ip,: , - t . 
\ ,'-<+ 

1 \\'-- .. 

a u ~ ~ o d .  i i 
i 

90 ,  i n  orclap to  inaks ~l~:$$ CLUQ-. I have P.&%~^~RL 

the  first port of t h i s  1~12143~ ofa;ag2ng the  phpaeeoZof&- a 



l i t t l e  b i t ,  and I have e ~ ~ ~ ~ a s t a d b  Dean Clark$ 

" ~ t  a!;g t i m e  before, the ansmrer i s  due, a defendant 
I 

mag serve on the ?pl.alntlffJnttorney a sequea-k fop further 

anB. better partlaulars o-T ally m ~ t k e r  , s t a ted  in aw pleaaiag, 
v out sgeeif %aaJly t ha aefeots oomplained or the Be- 
A 

taZls deeired. $he, pla%~.E;iffi may kunend h i s  aoxdploint or 
I 

supply the b i l l  of partiaul~rs wl th i rn  flvef dayel of t t h s  re- 

eeipt of such motion, or 2f  he doe8 not, $he, d o w t  a h a n  

prooeedl to d etemine the motion p~omptlg.~' 

Mr. Mitchsll. That Let k h t  yo12 have here in &le 

37 * 

MyIr, Tslman. Yea, but t here is nothl.n% abouC aerviw 

1C on the ~ t ' r ? s P  a2der I wants& t o  m&@ 1% c l ea r  th.&t this 

f l vs  days $8  the, tim wi thh  which he, may a c t .  

&. EBltchelZ, T b n ,  it would be a l l r i g h t  f f  as in* 
> .  

s e ~ t e d  here "$he I pXa&ntlf f may amend h2s complalzlt within 

fiver day8 af ter  stsrvioe sf the n ~ k i c e . ~  

Edp. TolEUUIr '~iter re&cs%p% of s::ch n ~ t i o e , ~  su3d 

Obe not i c e  referred 'to i s  er not1 ce pointiag out %he defects, 

possibly, compXaiaed ~ f r  

I&,=. MitabeZ1. &rppass we ~ r e i e r . t y k  Co the reporter 

Isr his consi8orrit;ion and have a memortuldum on it. 

M r ,  To3'ifz8nr That i a  what ?: ia tenaedto  ask* 

!bar, 3IitchelL. Dean Clark, I wouZdl like to cnak about 
I 

i that. Here we ~ P V @  dl motion wh&r@ prompt diapoei t ion  is 
t 



important, and I notice that there is a provivFon by which 

t he  p l a in t i f f  can make that motion, but  aruppase he serves 
I I 

his motlon and then does not bring it on for hearLng, and. 
I 

t h o  o ther  opposing panty wants it out of the way. 

M r .  Donworth, I have a ru le  an that ,  in the next 
P U ~ B B  El[r, Donworth. 

Mr. MitaheL1. All r i g h t .  Nave we passed Rule 37 

UP. X i t o h e l l .  Not qu i t e .  

i Dean Clark. Well., t h e  b l t l e  may not  be very fm,ort- 
L 

! 

an%, b u t  I am not su re  tht:t a better tltle would no t  mean a 1 

motSon t o  s traighken or ntrike out. I hnd in mind where, i i 
perhaps, " f u r t h e r  sta'cament" might be more descriptive. I 

t f is  answ9.sr I 
I Lenann, In that case %s not sufficient, 
I 

wi"srhou% n mnot%on *La s t r%ke out* 

Dean Clark. ft m2ght be, although the Last paragpap 

Hitche3.1. 1 s  there anything further in RuZe 57 

that anybody w i m t s  t o  brlag up? 

Nr. &adg%. 3 want to br ing  up my quaation agagn, 

t o  the effec-t that t h i s  ~ i g h t  t o  ~ lgec i f ica t ions  should not  
knowledge 

turn on knowledge, because the defetndant4s/ie not a matter 

Chat may be det;t?rmlnq~.~%~~~of i 7  y the eviaencs~ he is got t;o 
< '. 

ma@% the case staked by the plaSntiff ,  Rnd I have inmllnd < 

easan whers the s t a t e s  in verg broad language, 



but enough to g e t  by a motion to d lsmias ,  or an old fashioned 

dsmu~rer, but ~ . t  t h a  same t l m a  c?oea not advise the defendant 

with B uff  Sclant d e f  initenass of what  the sxack clalm Zs he 

~ a % i e s  upon, Sup ion@, f o r  axampla he chargesthe defendant 

w i t h  Fal~lr~ reprersentatfon. Thedefendant in answering thg, 

ha s o l d  

h i m  the propertyr  But the proof very d i f f e r  

ent thing, The defendax& himaeLf may have to g e t  books and 

wetnegsss f rom w, d%e%anoe, and many other detail8 may havo 

$0 be ooverad t o meet the clef&set, and he should be en t i t l ed  

to know ~ l g e a i f i c a l l y  what the claim 2s tha t  he hae g o t  tro 

~ B B C  and o ~ d i n n ~ i l y  1 have found tbck the object o f  themotLon 

f o r  speclfica%ion fs not  to flnfor& the p3ainteff o f  any facts 

::ut to inform the d n i n t i f f  o f  t h e  f a c t  as  t o  what claim he 

has got  t o  meet in t ha t  ceee. 

@P* Flickersham. Inform the defendant, youmean. 

and not as a mattor' of pl;tring i n to  the a f f n f r a  o f  

t'hc: p l a i n t i f f .  Z think it would be batter i f  the r u l e  - 
%ha% 

ehouZd raad/if in the course of the eurther statement it is 

found th::t there are further facts, that are aatte~s of 

propar pleading, which are alleged in the bornplaint, a mo- 

t i o n  f o r  specfficat%on may be made in order tha t  the defend= 

ant may proyxr~ly  prepare hls defense, and thaL it should 



turn an that; ratl-ew %I-an on knonrledgs 

gpO i:12clzerelulm. *e jtas. 
- - 

Dean Cla-sk. VI@11, T t r ied to get away f ~ o m  th i s  2dei 

of ppeper p?.ead%ng, becauscs k h e ~ e  i s  no such t;' Lng nowa&ays* 

EF* F$iokereham. Dean Clark vtantsr theee plenddn,~-*a to 

be ,some kind e f  a story o f  what: <:he p l n i ~ t i i f  btaa t o  slay ancl 

b a t  the ds?ani".nnt has k o  say. lily fdsa i~1 t h a t  it 9e an n Z l l  

gat lon or '  fac%n an which the g?  aen t l f  f l e  canCitled Lo @ l&Lm 

f o r  relicjf, and an s lZeg~ lC ian  of' Pnets which. the &llefandanC 

olallm~l ;?roL@tlta h i m  from glaintiffgs comglalnte 

F J P ~  & 3 & t ~ k * o X l r  I c90 agrse w l t b  I.3. 5ndgs t h t  i t i l ~  

mly f a i r  t o  tha defsndant, th& b f  It ins hunbigz2ous and jm- 

may know all. th.facts-..%hat& tsot thc pa,hOl The quastion Pi 

iQxick wray 28 the aaG going t o  jump? A n d  he dosa not know 

u n t t l  9t i s  dsf5tzltely. ~ l tak~t i l  nnd ho cw than e q ,  1'T12a~ f e  

a thing t b t  I have, ta meet and Z w l l l  get  wikneaaerr for i;h.@ 

i f  &t 28 something eJas h ~ ,  will htlvs to prepare to aue fo r  

that;," h s t  fa lan occasion f o r  m g ~ e a t  deal o f  pdrjwly, 

etnd %t gTvcse the d @ f a n & ~ n t  CI chance RIB@ t a ge t  ~ e ~ l d y  f o r  th 

partibaulrrr thlng -;.he otl.lc-~? man i s  , oing. a l t a r .  J% i s  not: 



MY,  onw worth. I th ink  ID?, Rodge would not inaist  

over Dean Clark's o b j ~ c t i o n  to -!:he use  of' the  wordg "as a 

matter o f  proper pleading.fl %mid not EAr. Dodge's at t i tuae  

be met if' those words axon?; there jread samething l.ike thisr 

"Or the fwthsr  statame::t o r  comgletion of tLm statement ths. 

/defendant OF the cour t  finds that there  are  f u r t b ~  Paota 
- 2 

which ahould be stated in t he complaint order for defend- 

// ant proper ly  to preerenC h%s defense. 
dl 

Mr. Dodge. - T k a t  i s  43x1 right. 

f i 1 ~  Frl%tahell. Is thers any oornfient on that? 

Donworth. If there a r e fu r the r  faats--stotke 

out "within the fmowXarlsdge of the plain0iff and not allege&. " 
The, word. "further" inaicatsa that  they z r e  not alleged--"fur- 

%her facts  w k ~ i c h  should be s t a t ed  in the complaint in order 

t o  a y b l e  bhe &xfkndnnt properly to prepare h l a  delesnsle.fl 

Is that B t ,  ?;IF ~oclge? 

&Tr, Dodge. T h a t  l a  exactly it. 1 put 5% the otbe 

wag, m e ~ e l y  betoauae I d i d  not want Dean Clark to th ink I w a 8  

krying t o  g o t  &-way Ir from other quostions of glttaditngs. 1 

do not went; t o  qake %his a b i l l  f o r  disclovery, but merely 

t o  insure, the groper statement of a d e f i n i ~ e  claim, 

I@. ldftahell.  \mat is your pleasure on tbt? Is 

XP. tlllalcer~h&n. I second it. 

MY. Obey. I second 1%. 



( A  vote  was t akan and the matiofi 
wns unanfmouslg adopted. ) 

Mr. Dodz~. That i s  as aonodlf Led. 

1 ; ~ ~  Donwortl.j. Yss, ft shouldbe stated Inthecorn- 

p la in t ,  in order -to onable %be daferzdant ,7l?oper&g t o  prepera 

knls defense, 

hlr.  ?8iiltch@llr Is there anything further in Rule 

391 

prof .  S~mderland. IB the next sentenae be ohan@ 

That 19, that a man mag at the same tine file hia anawer. I 

think that is the  r u l e  in many c&rt;s. 

Dean Clark. That w as In connection w i t h  the sup- 

plemental pleading, I t hlnk. It could be added hers. 

R l r .  Mitchellr l?lg not do a:: wp~ d i d  there, and say 

%ha@ an alrdsz)-- 

NIP. Donworth (Interposing). X think if you w a i t  

u n t f l  the three su2r;gestiona I have t o  make are considered, 

t h n t  w l l l  dispose of it. 

SMZ1 I proceed t o  those? 

MY. Mit ahell. A ~ X K  pigkt 4 go ahead. 

Xr. Donworth. ~ b e e b  tlvree rulee are intended t o  

keep the, case movlng along ateadily and smoothly and give 

everybody a ahance t o  be h a a ~ d ,  but 

t o  f ix  the t h m  wl-thin which each 
6- 

ruling on a m ~ t l o n  addressed to the previous I step, untilkm 



thing is a t  issuer I would l l k e  t o  read the three, and 

the311 ~01~1yaen&t on tl18'1%1. 4 

The first is Rule 37a, and reads as f oLLows t 

(~r. Donworth read h l ~  proposed h l e  378, 

oMoh was gubsequently handed to Dean  lark.) 

this, 
Now, by the expreesion "if any," f mean t b t  

whepe an nnawer does no t  contain 3 e o u n t e r o l a b ,  of oou.ref9, 
t l  

[I .- I 

no t* ~ p l y  18 aeaded. if plaintiff, on motion to make the 1 
t l 1 

I! i 
i /I - 

i, other p a ~ t y  answor defintltsLg Zoees, thanat La the  end of that./ 
11 I 

There i s  no further pleading neclessary. But if the c o w t  
I 

1 

ii rules that the other par ty  must answer de f in i t e ly ,  then the : 
I 

&fendant; aust oomplg w i t h  the court's or er within f l v e  daysb 1; 1; 
or t he f urthe~ t %me required by the o o u r t *  

t 

11 f 

i 
I / /  

11 I$ow, %n my proposed Rule #@Br which i s ,  X think, n@o@8- ! I 

j! sary under the syatem by which terms of court are hslrgely 1 
5 %  

1; 1 

6 $ 
abolished, you mpst be able t o  bring a motion up whether mad? 

ll 
/ /  by yomaelf  or the aaverse party. That ppoposed rule reads ' 

i I j 1 
a s  fsJZowst I/ I 

il /I Nlr, Donwor,th r e  d his proposed Rule 1 
I 1  I 
; I  
11 

378, which was subsequently handed t o / 
i/ I I 
i Dean Clark. ) iI 
i! j 

1 
2 -f 



I 

par ty  needs an order in a hur~y, and does not want t o  give 

the t h ree  days, o r t h e  judge may be l e p l ~ i ~ g . r  He oan apply 

to the judge, s:nd on ehowlnl; cause he m n  get an order deter 
mSxaab3.e 

on one d a Y r ~  notice--or any other time. If the other 

party comes in ~ n d  says,  "It i s  not right, " the Judge can 

change t h a t  order. 

Mr. Dodg@r. Do youmean t h a t  t ha t  wouldbe salj,sfie& 

by 2 @ ~ ~ ~ g s @  I '  by m a l l ?  

nor. Mitchell* hen you get i n t o  that, g o u w i l l  

h v e  t o  allow more time, I have a not;@ t o  consider that 

Npr Donwor%h. Now, ae t o  my third rule, my propoeed 

Rule 37C--this 9 s  mo~e, or less general, and sometthing of thl 

kind La 9n all the, aoderr. It g i v e s t h e  court; power t o  do 

crertain things under. %he oonditions named* It readcr 88  

(Mr. Donworth read hls popoahtc 
Rule 37C.) 

Mr. Mitchell .  T' a t  manns fraud or misrep~esent- 

a t f  on in conneation w i t h  the  prooeeding, 

Mr, ~ o n w  r th. Yes, that; i s  the intention, and 

p s r b  1s -that should b e  stated--of course, not' ou ts ide  the 

p~oceeding. VsQmther the ruTes ape s tated in thrs  best way 

I do no t  know, but we ekould have soundly established mach- 



%aery for keepEng the t hing going in an order ly  ways and 

aubject to such terms L ~ S  the court  mag nrescribe, eo that  

a procedure mag ba s e t  up t ha t  anybody can pupsue t o  g e t  tl?e 

mtter at issue, 

be Mitchetll. The Isalfng that I have 80 f a r  aboul 

the rule is the quetstlon whether you would ugtset in that wa; 

that orderly procedure, nn: introduclc a f ee l ing  of unoer- 

bnintyr. ' V ~ B  ,ilevg a l o t  of euggest3.ons scat tered around herc 

such as that ft takes a goo6 d ~ a l  o l  t h e  t o  know how you 

should serve a man, and how muoh notlce you should give, and 

then have a l o t  of thlnea like, Ikl.ule 37A, which says that  af- 

e a r  a ruling i s  made, on a motion tho- party shall witatbin five 

days t h e ~ ~ a f t r s r  do  ~omethlng. Now, we have no provision for 

any not i c e  of the daclsion, e l ths r  by notice served on the 

advetraa~y, ~ lnd  we have no' n r o t r i s l o n  for notfice when you 

of that kind, I f e e l  that, instetld of t r y i n g  t o  work theae 

Chin:::s out; here at t h i s  rneetlng, if you w i s h  we can refer 

the ~upple ;?en ta l  rules t o  t he  r e  arter, to be taken up w i t h  

tber general concept of speeding tl?ia g ~ ~ s t i o n  of time, and 

seeing what is be2118 done, nnG seeing that th@y arrit hooked 

up ko-;ether, 

#P. Lemann. I think it might be a good idea to 

dispose o f  the PederslZ case under rules tha t  wa provids-- 



I&. MPt chall* I%ou mlgb.t ge t  natfca bg mail, just apr 

P&Pr Dodge swOdf W@ muat maks some provis ion  f o y  Ghoee th 

when you do  that,  that oal is  f o r  ano the~  p~oaflsion, an& 

when you do 'chat you xaig'ht kmwe t o  give barn three, dags not- 

lee, or if you ma21 i t  s lx  days$ no%ioe, ap somethi% 111.;@ 

that, and 3: da not think you pan worlr t h ~ e e  BtsLra92~ out brs,  

but 1st ue v n a i t  u n t P Z  the reporter h s  hnd a chancre to go 

ovel? the ru9ea again and :, ons i 6 .s~  t; hose po2nLe 

Dean Cla~k. I wfll Bay that Ith2ak: t h e  rules  o l  

Judge Donworth are very goad, and s m e  aS iihern ~ h o u l d  go in. 

x will go o BF t;hm and see wh~ther they can fn generally 

fiere f a  a thing that irr pow ireble D bVe @auld no* provf de 

another ~chsdule ,  j u s t  a@ irr no? p~ov%de&-wa aould put fn 

arno-khsr B chedule o r  t i m e  rsq~xirements 

you could o a l l ~ c r t  tax$ your ttma sch@dul&a an& have thctm a& 

an s:&%blt* 

I&, Wlolcsrsbam* T d i B  that once unCe%l the $.rzcoae 

f'-. 

whaG you mean By f l p r ~ Z l  .inhl~y*(' : f- 
. '  - . f '  

' *r 

&IF, Do~we~Lh. Imesln thatl idetecadof v; 
you make same motl.on which ri13 bur :?en& %ha &$#$ $lead! 

.> / ' 

. . 

-.r . . 
v - 



and than when the court rule8 on kkiwb, if .--ou Zose you haw 

f $vs days t o  go on ~ S t h  t h a t  plesldfng. ?cmult m2gk1t be mass 

Dsm CZapb, IV~lell, En a prelltmlnary motlon, the 
xi%&x3~ 

P E P ~ Y  /a motgnn me ta  any pleadlwr 

Ds&n Clarkr Prel%mSnarymot;ionP 

E&r Donwo~dh, Ye@, the motion g ~ @ l j ; n l l n ~ ~ ; p t h e ~ e t ; ~ .  
Thira i e  rmo6 itntcanded t o  cover ax1 nations, * 

Cherry. Well, i f  &ny pload2~; 1Ler f;o foXk~w,  

%he reeule  o f ' ch@ atmotion, it would not m a t t a ~  whaC th@ moD%o 

I r  dib~u*~ wo~Xd it? 

I@r;r, ',~~,~tbb EIo. 

Wr cherry* Bo that i f  you say that tihe moPoion 

i s  rzzfed out %ban %here Zs t o  ba pore glocadi~g-- 
~, 

I&* ~ e m n n ~ ~ n % a ~ g o s i n e ; )  * Thsrta are reaZlg on;Ly 

C h e ~ ~ y .  Pest but if it; wepe mde) mare %en- 

carEtJ it would be vaaPe emaily atateel, beasruse you ~ a y  # S f  my. 

gr Dan~a~th*  n\7v%@nev@r a d@oPsion i s  made an a 

motflon, the party against Mihorn It: l a  ru5ed may, writbin f i v e  

days, mcke such fu-Cher pleadtng, i f  any,# 

harvca a agecion t o  oovep this matter of mak5qg mot90nec I 



Wi2n.k ie requires a ge23~al sstttilon which specl f  i a s  the anst-. 

90s which i s  requfrsd, 3 nd l.2kewi~e cr gemrgll se/ot;fan covar- 

ing the rnnwt;tap o f  servf co of gapers, ca nd also In the see%t;ion 

govetzlnhg the makina; o f  tlm mo&ion, general provision8 as %o 

the chat ahouLd be allowed tho  parties t o  ~sepand t o  

trny order thst  was made upan the motion, and then we, wouJd 

elsaagat puOting in hem, in 1111 $he&@ variauls seetlone, wha% 

time 28 rergui~6d tand what notjlae ohall h@ given. J ~ a t  make 

it; ganeral. 

Ezr. Donworth* That 311 ths very purgoser oS my p p o ~  

poe~ed 578, t o  make i t  f fve  days unless t; he o o w $  sha l l  f i x  

t%Om@ 0%h83? 'bfBl6+ 

Er ,  Olney. B%iC make %i t g e ~ . - r a l  applg1n.g 

bo abJ motionel and then 8x1 @ha lawyer has t o  do 4s %o look 

&$P* ?$itchell. WelX, that section 98 f o r  the ~spor tC~z l  

t o  oonsider wbn he fs eo l v i ng  ths prdb~am. 

PVelL, %ha% o a i a r k  ~utiulo 57. .&fit% we w9%1 now paskq 

grslatlcer I b@litsve, i t  l.8 aommon in State  p~aatia~. 

Dean Clark. Wo, %his is not 'common in State prac- 

%go@, It 11: n l i t t l t s  attempt %Q lmltata the E 



h l r .  NLtt;chelle Here w@ have the  pleadings vainly 

IZmited to the  complafnt and aneweq when we 

s;t?i 
plead a f C s ~  that, we wass in making ma$lonsr (Laup~hte~~)  A 

1% Bay8 lrifihe aourt may delay 3rths entry  o f  ~~021, a r 6 ~ ~  "c oasae3rr 

haln 1P eonciliat;lan suaone?; the paz't;i@a i a  poesib2e ." 
~ J F ,  Oxnay. T h a t  gives them all eorts of at&&$. 

play, and ch&(bnc,d f o r  dedlw, and '  one thing o r  another. 

$ 8 ~ .  b$&IIi%ohellr Is this intended, Dean Clark, .as the 

bstlt way t o  have the rule, as malagaupl t o  Ghts Englinh syatem, 

w..spe you h a v ~  the master, ar ~omebody# gee khe par%%@@ t o -  

geth~r3: and g%$ down in the case and f fnd out 53s w h $ ;  

T though% was th@ beart thct  could be done b6oause we have no 

m&stsse and I do not h o w  bow the judges oould do it, hue 

%his doe8 gflvc the  oi3h)ortunity t o  the judge, t o  80 l C r  i t ;  f s  

not required,  bul: any judge who wants 4 ~ ; y  this will he-ve, 
1 

stn oga~stunity. But T do not, b e l 2 e v ~ ~  WQ oan .;o any f t . & r t h @ ~ ~  

w l a a e  we can get  m m  pergor-mel in th@ way yoP juQes, maet@ra, 

can6 so  an. ~ a w ,  on %ha p o i n t  suggested as t o  conci2lation, 

you w l l l  notica again that Ju4ge HaDeWoDt has aade sugg@st- 

ions along Obis Line, and the, sd i tor  of the ~maricanj~p$.m(j.ca~ 

Sociot;y J~wnaX Qhowkz% thsse were varg$&ner JuCage, %a 



Che Soctietyi mrl they h a v ~  prlnted h i a  addrrPae, nnd tbs Journal 

hae ~ o m e n t e d  upan i t  5n several differernt isexlea t and UP. 

Harlsy, tht3 editor,  t o l d  me -that one of <khe rnosk Zm.)srtax& 

Rxnotlone of oonclllatfon. 1 ~luggsa~t  that as indXoatkng 

sure myaelf how much of %hat could be put: in, but I did not 

klilow wheChe~ l.t mfght not be worth whlZe t o  pu% in a provita 

so %hat  on s judge l ike  McDermott i e e l e  th& aomthfng 

could bs accompliehed we 'lecould give an o,pportunity t o  tr 

it. If you w i l l  t u r n  back t o Ju8g@ NI~Demnott ' a E I U ~ ~ B S ~ ~ O B  

he has made in an ndd~ees  to the ~urid.oa~ Soo%eZetp-ft 2s two 

page8 back. Thtwe is q u i t e  a discussion here aboue that. 

Mr. WiokershFLmr PlellZ, that, however, Zs a differ-  

ent th.tq+ T h e r e  1% esr;gg "on %he raqueplt o f  one, party for 

the action, the judge laray try t u  find out wh@th@~ the eonbra- 

'sersy can be @ompoee8rv 

Prof * 8~dlct~laa&r T h l s  wb.ole matter has been do- 

oeloped fuyt;her in the C l r o u i L  Coup% o f  DstroSt t2tan any- , 

$ .I&hink 
where eZ~se* hay have been more succleseful there %ban 

ateta the same et@%ernent a$ used in Detra3.b. 

RBr, ill%ckerahamr I n  one, of tilaso aon%rove~siers in 

n State oourt I i;hlnk it i s  a very thpproprfl&Ce pruaedura) .... 



Bo not think t l ~ e ~ o  w uld be one aaad 3~ a thousW. ln  ths 

Fedenoal that wfll be rsuoeept%blbre to C h l h  

Ppof, SundorlEtndr X t  2s not con~flliatflong 2% ie 

adopting a praoetm. 

b4 WiakersWr W c s l l ,  i t  i l p  a prooms o f  eonolLllal 

kion tha t  i s  suggeatc~ti. 

prof, Sunderlad . Y I ~ X ~ ,  i t  may proauoe conoil2a- 

 ion, but 5% w i l l  rscve a &read tieax o f  t~me. EB D~trolt a&% 

aasear automatf aally go bbef~re tkrers t rSjil judgas, and %hey are 

&Irr @ickeraharra. You do not muan in the  Federal 

Prof. Sw&erlmd, NOr But thogarereatfg 

f o r  t r i a l  they go aautomaGloaX1y =kt the threemju8ge o o w t  rso 

a@ t o  save v e ~ y  va3uable % b e ,  and the i s ~ u e s  d o  bs ts*fecl ape 

Irherc determined, and w h a t  atmen8ma3nts t o  elis pldadfngs ahax% 

be aade, when the trial shall be had, and sthea, ot;her rm'ctei9a 

Prof, Sunderland. Yes$ but I t ;  i s  dona by th@ mmastbr, 
2.f 

nnd/l't l a  doa@ at: a prellm9nla~y st&&@, i t  should. ~c~ompl%@h 

r i l ~ t a l ~  2% i s  don@ a f t e r  the, caae is a t  isaue,  axad by 
'r 

that means %:my can ma%tera %b&% ab %maan# 

They can prig@ out  any plesdlngs, and the rake i e  that %fear 



they have p sseb the thrse-judtges no amendment of pXaadZnp 

is made at a l l .  That i.s the i ~ s t  chandethsyhaae,  and hlfter 

the sug~estion of ; ha judge if they do not make any change, 

thoy cannot do ao &~tarwm?&ar 

Plir, B~jlltah.@l2* Is khhat  dane by lrufe o f  court, or 

by statute? 

Prof,  Sunde~Pand+ By rule of  COUP^ 

rules $hat Borne particrulebr t h h g  l a  not material, and the 

P ~ o f r  ITuxlda~Xand~ ?fell, ho ~$23.  not pu?ut &3Vm any ad- 

mPlaeion %&% Chey 80 noC maker X I  they admet it; he arritee 

% t ~:-sm * 

by agreement o f  counsel? 

Prof. Sunde~land. B g  agreement of abunseli an& 
I 

i t  5s a very eaey metho&. And thtlt b~oomes a fina&. limilta- 

t i o n  %ha t r i a l  judge--$% may be a dfflurent dudge, wha 

Briss the  oaaew-now, in the State court he has this mtsmorsmm 

4urn aefare, h a  whicsh fixes tha scope of %hat trial1 every 
! 

f a a t  wlziah i s  noted as cbdmitl;tsb i s  mn?itten &om, and the 

i a e x ~ s n  wrftt'can domi are t h e  islsuss t o  be, t r iedr  and no 

o t h w  que~tions are gemlt;tetd $0 be raesed upon apppal. 
6J 

mc qonworDh, I ram afrtaid this would be vepy h 



806 

gs~o l i f i c  $?cause alt reve~gala r ?&qi know the PeCLe~al ju&gera, 

and you icnow as a rule they are good huqy~rs) thsy are se l f -  

confident; and f~lcl ined to aast asiae w h a t  t h e y  thlnk are 9m- 

material matterag and in vtew o f  the Gon~t%tutfola  of the 

United B t a t o s ,  filch gSus~ :, pgarqty the r f g l ~ t  t o  a trlaf. by 

gum an over3 fsrsua of  faat;,you wouJ& fin& that these juages, 

bactausa tfi.oy cia6 not underatanti tho matter, and perhaps the 
4 % 

last ease i s  prtsaent; in t heir mincle-*you woul-d got; a @%at;@- 

men% ti~@.lere very ofken wouZd orrait t;g,n@$h$ng, and 5% would 

be a vcry fruitful  same far  exceptions and retversm, beaauee 

the party h s  been'be, d @ P ~ i ~ e ~  a f  hlle rfght s f  t ~ i a l  on his 

id,, n~itohell.  F u r  sta-bamnt I w i l l  e31.eet w i t h  PBP- 

f@ct3g, bn thrs assumpGlen t h a t  this  rule gives the aourt kht, 

power t o make, an orciep of w h a t  the 1 s m . k ~  ape3 that  both law* 

yers 80 not agree t o .  lia ii; 161 w ~ r d e d ~  I 'chink; i t LSoee give 

6he oourt guoh powerg but l f  both Lau~gere, ob jecrt;, UP one 

l,wye~s obiecfirs to sagfng %hat i b  i s  a t  issue and i t is not, 

I do not Chink that  can bs done. But I unds'istand the PUP- 

pose of  this  rule  i s  marsly for the court; t o  do those thing8 

Mr. Mitchell. And unlese the lav~gers agree that 

%h%s i s  the issue and that: %a $;he issue, and t h l a  f'atlt anil 

f z  $hat f a c t  are a8mittad, and another f a c t  i~ denies, %ha 3ud 
I: 



@anno% pbt 10 &om ag P ~ e ~ ~ l ' i i  %O be follawedr Now, S thfnk 

the iasa Ss filne, IG ean ba used with aur ZZafltea judiceal 

forots, and I belleve a F U Z ~  oan bn put iln t h a t  wouZd. an- 

able the oourt t o  & 5%. DzlC L t h i e  t h l u  ru le  should. be 

amendesd to make it clenr that the court i s  nat malcfw any or- 

2onab:he .L;o 88% e ; t ~ ~ m  to$ether an.: hL:ve them agr&s an what $8 

really agreed on anti w h a t  is t o  be fought outg &nd it; i s  not 

a ease whe~ei ths judge acnn make an oftter agajtnet &anybody, n a b  

ing %he S a s u ~ a ,  and sa: %= what %s d@nied. and wh&% 28 not r 

MP* Olnesy. O f  oourme, a i i ~ a t  oxass judge at tlze 

autsst of the ease w i l l .  do that; very Chllng* 

Prof.. Sund@~l&t%d~ Yes, but Che ladvantage is that 

this i s  &one bafare you get your wltnessesr 

H P ~  Qlraag. Tho judze oan do i t  I h3ve no 

ob3etlC+Ion Co a rule such ara .>ha, C h a P ~ m s l n  suggea~ta, buti 29 you 

aoaept %hat, n good t r i a l  judge w i l l  do i t  nowc 

BFof. Sunderlanrl. Thls r u l e  is $us% to suggest the, 

Lsmann. 90 %@at %bare 58 no objeotion put- 



t o  take your adversary by the coruff" of ":he an& &pa@; 

h t m  there, By.thfs  ru le  you seravet a not ice  on hlm and you 

EJr. 1)6dge. It ie done i n s v e r y  aasle in BoeLon, 

In he Sta ta  o o w t j  but; it $9 more a10ng the i f a e  of goup 

st;atem@nt, o f  getting them together and reachIw t h e  is~uem 

bogether. 

Mr. MikahalJ. Pa i t  dons under rule? 

Prof. f $ y ; n d a ~ % a ~ d ~  I1; %a not a St&%% PU%@~ 3 . t  i s b  a ' 

I 

J o o z ~ ~ ~  rulbr 

Dsan CZarkr Those, things nrls referred t o  in the 

Journal, but 1 do not  know the axaot wording. 

Mr. D ~ b f l s r  ABJ Iunderstantigou, Prof. Sunderlanci, 

the, exp~rieaoe o f  t he D @ ~ P o % %  cou~t hus been very hsyipp. 

P ~ o f ,  Sunder2~md. Year, i* haa h ~ d  a Very good ef -  

F@f3-%; * 

Mzl. ~llltoheZZ. BFI~. Do&@, aan you get a oopg o f  

that aria sen& 1% to JTOU, Ju&~B Cla~kr 





s e t  f o r t h  the irasue~r and thc Zssuee Lhus form~xla%ed and Be- . 

%olrmined s b l L  be th6 anlg on89 ~012s 3 1 d t ~ ~ ~ d  aG the tr ta2 

You see now, the C O U I ? ~ ~  ~ f ;  khe begint~lng o f  the 

$ ~ i a l ,  o r  at @om stage o f  the trial--when the th9ng gets 

as?oun8 to thepFog@r sfrage, &aye, "Now, Let us aeet. The 

p2aint 3iff' alleges in paragraph 1 rso-andlarot the 8rsf errdank 

in pafagraph 1 denies sro much of that," and pla on. 

Now, he i e r  going to do the\% same th ing  in an ordsr,  

and I do not q u i t e  slse whn2; ha does here i p l  any better t han 

%ha p a r t i e s  oan do, if the parbres kave oonfomed to the rule@. 

I w i l l  not deltly thia. T w i l l  not ogpagle it# but i - b  se&i*c-fs 

before ths judgts, and take up v&%uakl@ on someth%~g %ha% 

he, ordfnstrlLg docs8 in the tritll. 

~br. Dodgec I eun taXd t1xt.l; i t  works quite wall 

anti l% erll0vove tham to get  togethor and brdngs abouC a good 

many esttlement~r 

Lotmannr X shouZd %hi& it; m9ght; be mope ~aluablc 

in State c o w t g  in snail Cams than intPho aver&%@ Bedoral 

osuPt, where, t h e  ihlrsye~ar a$ a rules and the aase are muoh W6P@ 

Smp~rtrtnt;, and the la~wyors know Lheir pl~acllngs batter8 slnd 

general impreesi~vl i s  that f t  LS not likcsPy t o  5eaa t o  a 
' 

very succas~fuL ~etptul t .  But Z do nod eee any abjc3eClon t o  
L 

B t r  bmy nat; w ~ f t  and Eiae what; happeas to it? 
I 
t z  

!I 

[ : 



I~~PITI Dobfe. I j u ~ t  want t o  make one more poin'h 
. , 
$h@ rule aay8 that if ths oourt Sinde ?@th&% the pleadings 

&o not clearly asfine the issuds to be t ~ l e b ~ ,  and so anc Ae 

T unaerstand Prof. Sunderland, even when the plea Bingpl are 

quSte s p ~ c i f l o  enti &fine, the issues t o  be tried, the gaktferr 

~ o u l d  get together and make a 'good many' oOhar Zsrausrr 'S do 

no% think: I t  oug;ht t o  be limited t o  %he oase where -they do nct 
t 

?JP. Mitaholl .  They deny A t  fn the answer, and. 

when they g@t before the judge they gay, "I dld no* really 

Sumetim8~ the pltsarleng &@fine8 Che i$eu@8 very oleclrly, and 

som@t%mes b~fora ,  the juBga, they. may g e t  a T o t  of other Chings 

,gpead t o  by the gartl@@. 

Prof. Smderl.an;:. A11 a: me ant wag writing dtom 

21o~;  they &o i t  in ~oeton? 

~ b d ~ e .  I v r i l l  ge t  the r u l e ,  yes r 

1Mlr, Leaam. hnd yokt w 9 1 1  send i t  t o  Dean ~ l a r k l  

&In. Dodger Ytaa 

fdr. FltitchaP11. 'VB8 w f l L  now take up Rule 36. 

Wbrr Donv~~th. There %a on@ fauU in that, We. 

~bfrman* I think it i s  rathw bammon, in Lbts r~tatutes 



about t h e  real g n ~ t y  in inberest, t o  permit s u i t  by an assig- 
6L 

nee, sf &mse in action azaigned i n ~ r i k i n & $ ~  OTtsntbea, a 
A 

cXaim fa as@ ipgned beaause the real plaint i f f  does not \.sari% 

i - ~  i ts name t o  apgear in th8 publfc prses, @kc., and so he assfgas 

hit3 clafm to John Smith, an8 John Smith i s  a m @ ~ s  fomal  holtZ~F 

and w : l C  l a  brought; by John Smith, I know in our statute 

was pu2; thab 9n eo that the sl~sslgnee of a chozose 9x3 aotion aeeig- 

ned $n writing may sue. 

D@&n Cla~kr T b t  i s  8 very regltrictea mean%ng, how- 

ever. Osna~a l ly ,  the real party  fn  fnt;erest; proviaion  ha^! 

been eonpitrued to mean assljnee. Sc-;me S t a t a s  rerquire a writ* 

in@;, but general ly not. Jknd I do not know wh-g you need the 

mi* 2<:g  

Mr. Donwo~thr WeZL, he is not the r ea l .  party i n  

interest;, you see, 

Dean C l a ~ l r .   ell, 11; has been held that be f s  . 
Nrb Dobit~r  That %sr, l f  he b~ isgal klatle.  

MP* "odg%r X i  he has there i e  no question about; 

335 * 

Dean CZark, W @ 2 1 ,  T do not object $0 that, but how 

about a rrubrogae? . 

MF. Dodgez You Just may say inclu8ing a oellltain 

w' Dsm CZclrk, Do not  east doubk, t hen, on a case o 
A 



Mr. "edge. Is not; a man who is en%lt led %o subroga- 

Dtskln Clark. Yew, l ~ e  ahould 'a@, but; 9 f  you provide 

that ran msignee may sue atad do not grovfae for  thesle othe~s, 

Milror Donwosth. We11, the word "aesigx#* mQbb metan 

ass2g:nee iln bankrugtay, or aomts6t;hing of that  kW&. 
, 

, would be good* 

vicZuaZ r ii,glbt;. 

jgp, ")obi@ r Xf It l a  not aaeigned, I say .t;h~a"rc~b~~- 

geafl-lf thess l a  any such wo~d--%a not t he carseig~efs--tbt 

is, . i f  3% $8 not aselgnablepj You mfght oall it if you want 

t o  an r%ssl@;nable claim, but 9% is hate 

D0d68~ T ~ % B I  ~fg'ht  of' aubro&p$%on ir~ an ind%~%- 

aual rtlghi: of hls ~ssfgnetc9. 

it 29 not an aesignabls khs w a ~ d  

not added, It is not necessary t h & t  h;? should be if ilk 58 



originalXyg $8 that; it? 

D ~ b f + h  Y@B$ that  I 8  i t r  T da not %hlnk 

Bean Clark. is what I t h o ~ h t r  I f  you @tart 

I 
find p ick  ur particular things beyend ' the New York ~ u l e ,  

which %s pret ty  bad, i:ut a t  l e ~ s t  has been construce&, a&&% 

they ba s r i t 2 2  thing8 that you do not ineZudet 

nlr. Donworth. Doela the New Y o ~ k  F U Z B ~  dither in th ia  

section o r  any gonaral ~tatute, pernit an &ssi&nee aE a aholre 
1 

I w r  ~be%io;~b %0 ESUB tn h%8 o m  rime? 

Dean CPa~ki T t  aoee gcsmit it, but not by stntutca. 

Mitoh@lLI WeLX, that olause in b~acke$s As 

oomonly used ae a 8 takersank af tlzst rule, and i f  you iqua\li$$ 

i t  isy re%tercsrttng bhek presenk staCutd abou'b an  ass%@@^-- 

$ 4 ~ ~  Dsnwo~th(mterposing), WeL31, v$@ are not deal- 

.ing here, of oouree, w Z t h  thit guostian o f  j ~ i ~ d i ~ t i ~ n r  &en 

you have an aasignea, in the Fede~cill ooulrt, hs takes from t;he 

p a ~ t l e a  the same intarcast, 

Jar, Mitah@Z1. T; do not thlnlc we are in any way 

tha'e r u b  when ws define "party in intereat ." 
P a P ~ ~ s l b l y  not, Xs not that second 

olau~ls, 3ean CZarB, b e t t c ~  than the E%rst one? 

Dean Clarkr The reason I prefer the fir&% one i e  

that Ghe seaand one hsrar oeuesd quite a X Z t t l s  lit;igation, 



Mr* Hbtchell. XB the f i ~ e I 2  one any clea~er? 

!4TpiLr. ?$N[itchellr You have got a l l  the references t o  

oases thaC arolile under =kke filrst clauss? 

TAP. L e m 8 n r  I lookedt at your r~farentsee t o  see  

wknrhak the 8 i f  fe~enoea wcarcp I think t;+oee partlloular aaaete 

wexw caaea of partial. sub~o:,.at;lon under PZra lnaurdtncs law-- 

that $8,- where tklcre was, aay, $10,00~ ineurance, and whea 

%he Loes waa 41xe t o  t ha  fault o f  a th2rd persong -there is a 

partial subrogation tha~et .  And I %as wondering wheGhor you 

~vould not h v e  just %he %ram@ cp;:s't;ldh a rise by sayfng 
?, 

pereon who, by the oubatant l v e  Lralar,!: 

sought f a  bsP onforoesdqfl You@ &e, the general rule &s %Mi; 

"cay both must jo in  under the, "l?eaL party in inte~esi; vuladB 

They euppgrse they would both have t o  jo%ne 

MP* i&it i~h@llr  yhe reaeon of that ift %hati they a m  

not szlbmit Che clrablm--%hey muljt join3 end %hell Gha 1ww- 

anoe, company w i l l  no% j, in aar pXainbifP they must: join ala 

I Bupppae you aould not provide tivlt he must ha38 

i t  in fb PU& to~s? idhe %nstap&nc@ dsmpmyc 

p2pc Dab%@, gome of &ha aaaslse hoad that i t  oreatlta 

an cpxpreas truatt  oOhnr @asas hold that hEj murat Baue, becauee 



he has go t  legal t i t l e e  B u t  you would not avOid thaee d5f- 

&~p.  ~f%t(ahe+33. xt haas been s O  thoroughly ft&x~@sh@d 

out, under the Equity pule that  1 thlnlr if .Tau @-flop% an eanL 

t i rexy  new pprovislon, it may muse as much l i l t lgatfon as the 

&Trc  DUB^@,^ J% thf* Dsran Clark bad the idea, He viean%* 

ed to g e t  an exgresslon a 1St-tie, broader dhan thwtr  

Dean Cla~k, Y@8+ 

f d ~ r  D ~ b i e r .  T think in the Plande of a l ibera l  cou 

you would. not av% any t;roubXe$ and aomct of the early de- 

cfsionrr to r3Eltermlxw who i s  "c@ raaL party 131 ilnterest, ar@ 

tcrr~liblag th@g arer very rset;rPotsd and norrow, 

Mr* \Vicksrshm. 1 move that we, aaopC the innguage 

of the aertaad braE%;. 

P J ~ F ,  T Q - ~ ~  X aecand Z ~ h e ~ o t % ~ ~ r  
$+ * 

FJF, Dobie. I want t a h3a-r more f~orn the ~ e g ~ & P % e ~  
' 2  

I bhink t h n t  119 mare fmpbrtant. If he can g-t  new ghxwset ' 

that he l a  aura the  O O U I P ~  wd&1 give broader meaning to, and 

i ~ r  fslirly clear, that would be bet ter .  Of oowes,  l a  some 
w~@P@ 

oases/it i s  a qu..etion o f  eubstsntive law, 1 vvouXd be willing 

t o  aubstltute %ti$ but X do not l i k e  to pSac-e tlriat language 

In It. The seoana alte~natfve 2e verymuch g n f w  i n i h s  



%fa@ 
ft23paasl~at l ~ n  0% the as to n real gapty in i n t e r e ~ t  

 lau use? 

Desn Clark* The chfef Gilffculty did ariaa fn 

aonnscCion w i t h  a s s ign~~ent  and sub~ogationg e8pec&kl~g in 

.tlncrs, rnlfre of ten a quepstSon as t o  what wsle the :moaning 2x3 ths 

c a m  o f  a tsohniml i i iv isPon o f  the Legal axid sguitab2~r t i t l e *  

oarrYg so- sig~ifiloanoe a e  t o  th@ bbensflcia~y, a& there3 was 

often 19Cigak9on in the old day@ as t;o whether a t ~ u s t e e  unrc 

&@s t k l i s  provieSon or~tzld sue, OF whether %he- benef icfary 

ought t o   OF wbother t h ~  trustee aoulfl deg? %%Lit3 

last pbraee an& the, benetflcfary also sue 8 eherear~ it fpl f 
well  eiettled, and of course we 911 know that t h i ~  Bid not 

PioiLary aannot sue and ought no t  to sue. Now, tb@ Bivisl fon 

sf oons2;rj.,.clion uhich 8ev@lope& wae ~l@ there, a8 t o  wheChe~ 

the real party in lntereet pfiotriaion did mean t h a  rrnan who had 

the sub~kant'va, righk, o r  mneanb8tr%a$lvely the man who htad 

&om@ beneP5aial inte~ese. Mow, t & h g  the @a@@ where %be 

gat2on, whiah were t w o  oaf the eplgbrGant cases, %hare ma ra 

goad deaL oT holdiag that *he, part ial  &stsigmcjn* ;In @ugh 
I 

i' ease wag @ffa@tiv@ on3q fn asquidg, and thtao~ig2nal m n  muat 
L 



&& sue+, which mcant ths-i, a man u.ho t m 6  lo:-l a go@d daal, o f  

 hi^ into~sset, in the can@ Bas the3 one t o  use, or, sven in the, 

ease, of parkisrl sub~agat;fan, wa~his 8 question of whethe2 

%he insurance, oospany hzid ra~toh c h w o e  o f  protee%&ng %%a In- 

Mr. WZckct~shamr W811,  they got  beyon& that, dicl they 

not? by eho Xhlte~ ~anet~uotton? 

Dean GZa~kr W,11, the better aourts 81~1~ yes. 

3% Vt i~k~~shm* lfi43 have v~3'sXme of+ de;o%a%ana gn 

G2i~Lrat now, and it is p r e t t y  wel: ~ a e t t Z ~ d r  

Mr, ~ftchelX1 Haw Sioea yow substant ivo law prow 

vfs ion remove any d i f  l r5~ul -k~  &out thile, partilax a esignment? 

$ljUat.tak@ B sgeaif ia  case hare of aub~ogatfon~ Why i a  %her@ 

any cZeslrer rcaaul,t undsr the, fimt altomatiat8 tWn u d e r  elm 

aeaond in Ghat cas@5 

Dean C Z P P ~ ~  Tbrs 3.8 no %pmetJ.on, and i t  18 every- 

;:&&,?@ taken that the in@us?anoe aampany has a Vary  def%n:~%@ 

~%gh(;r O f  ooursta, in the cnse of a p a ~ t i a l  aubroga%fon, eaah 

h80 a V B P ~  ddefinit;~ rlghl;*-the asrsurt48 ant3 the in@urran@r oom- 

pslny. nnet this p~@vide8 ,  irn tsifset, that $he one o r  on@@ 

bo sue are the one8 who have kha right, not "c0m rVho m a y  



Dean Clark. There i s  no sxprsss p r o v l s i ~ n  b@her@e 
rL 

Thts ru le  18 tha t  both. should sue together, o~ i f  one sues 

alone, he ought t o  malre tho other party er defendant 3 in that 

Dean CJba~k, I arhould think there wawas chance of 

holdlng t W  thk, assused wasreis r 

#re Lemann. I think the alalsured 3.8, because he has 

no intult;ereat anti i s  truatels for the ineurance oompanyr 

Dsan Clark. T h a t  subrngat Ian 3.8 su.gpae8 t o bat ef- 

%@atilve f o r  t ~ @  urpose, of gl-ving t h o  innwanee oompany an , 

~qul l ty t o  make a claim. But t h l e  i s  a gooa axampla o f  the 

situat %ant Now, here are, &&st qnguiahed (gentLemen baf 05s rnea 

vrho sg l f t  as t o  who can come within tfie deotm%eal phsasee of 

the old  rule, You see ,  !Zr~r, Wickeraham LcWm %ha , 

L@mantlr I think he w i 1 L  agree with ca little: 

t i m s  f o r  clalibe~ation. (La~ghbe~r) 

Daan Clark4 No, f think, ~ l t h a f l  due &csference, $0 

T i l ~ ~  Leaann, that I&. Wlakereum 2s quit;@ erenstble In his re- 

2r the, 0th4~.  m y *  How %Bout t h i s  p~ovlslton person wlao, 



by the substant fve law, has the  r i y h t ;  sough% to be enior~ed.~ 

Taka 19P. 3YLolrarskipfmcs view t h a t  the insuraace comDaxzy by sub- 

~tantivcre has i;tle r i j M  to ba enforced, If. It waa t h e  

trustee-*or l f  t; ha assured was trzlotee fo r  tlm inttu~ance 

QoKipanyr I do not objectt; to &~sG-ttng anotkier farm if It l a  

cleapep, buti 1 3ua.t; wan& t o  be sure that it i s  olsarer. 

up. & f i t ~ h ~ L l r  X want; t o  agk aleia wl~@ther~a person 

by t h n  su'botantlye law. hos the rlght sought t o  bo onforcadi' 

wouJd IneZud~ a p r ~ o n  ~ 3 ~ p r ~ ~ s X y  1~uthorfze6 by atnut@ who ha 

nbt any ~lght rat all'! 

Dean Clatrk. X ~ h o u l d  think If he, is given the 

right 'by the Zsgislatur@ that he csrtain1.y ha& the right. 

Well, now, answerfng a 1lt t l .e  more ditrsot3.y, t44~llpr Lsmann, of 

nnat my beyond any queatian that  the aourk wan 

to do t h i n g  ~ u L  you h ve got  a situation*-how can 

you go% away fron the Pac t  that; boCh partlbla, J=n the exsungL@ 

that  b s  been canaidc~ed, %ha a s s w e d  and Lh& 5nswamce COB& 
I 

pang., have clef i n i t 8  ~Lghts? 

Edr. Cherry. By the subartantive law. ' 

t;r. Charrye And that f e  ao by youp ph~u~ass just; as 

muoh as by the otherr I think that 2s where &IF. Wiokershism 
t 

and Lemsnn sere in dAsagraement, as t o  w h a t  the substan- 
'3 



f i ,  Lemalzn, Yeme 

W . WIokersham. ifi!elL, whoever under the subs $ant iv@ 

l a w  has ba r?ie;h% ie the r e a l  party in intalpest, 28 he not? 

Dean CLark* i N @ l l ,  he should ba, and f: want to say 

so diseotly. , Unde~ the. decfeians by tha QrskGor c o w t a  

$9 true, but: not by the d @ e f ~ i o n ~  of a12 p o w t s ,  and no% 

by the-- 

rilr * ~ioker$ham( Ia%erpoe ing). I thlnk we had bet ter  

at lak  t;o the esvils we, know o f  r,%h@r apply thoacl that ws know 

n oL of, 

MP* Char~gr If you use the ~ e a l  party In Sn~erets%, 

what. was the gu~goser of laavtng ou% the statement in Sguitg 

Rule 57, "mag sue in hiat own name %%thou% joining w i k h  him. 

ths pa-sty f o r  whose benefit the nctactlon l a  br;rnl?;ht$" Does not 

that gee rl& s f  one o f  tihe poasiitle, d i f f l a u l t i e s ,  or at Zerast, 

putklng i t  nsgprtiveXy, tlligh* I t  not invite some quep~tion i f  

1% were l o f t  aut wlmn Llt ha8 been i n  t he Equity  rule? 

r ~ o f ,  SundcsrlmuZB. UIhat waa tha quoatLon you @eked? 

Chwrry. Z am aaking the question, sinoe 9% 

Prof. ~underlsmd ( In%srpos ing) , J that. 

m. CMrly. One of the questions that; Dean C l a r k  

raieaa was whethcsr be, had t o  jofn the ather party w%th hem 

ae plalrit if f if he ~~clu~di aat join b9m aa def endanC3 Haw, 



xF Fii~kel?cehm, Were lzat those words ~~wLthou% 

joining w i t h  hfm the par ty  f o r  whose banef i t  t h e  ac t ion  is 

bro@tB perhaps, intondad t o  avoid oueting ths jurisdict20n 

3 ~ 1 ~ ~  i)abie, ZthPnk that i l i l  l i lkdq. 

hrs* Wp8f@2eartlhame By j o i n h g  b@xk@f%~l&~fe@ o f  the 

Prof. S ~ d e ~ T a n d ~  Tha t  i@ taken from UUP cod@ r 

b l ~ ~  lWiaksn?sham. Maybe 80,  but I mean the xwaeon 

iaa putt i s g  it in %ha ~ulerr. 

Pro f ,  S~nder l s rnd~  I do not know what it m~anej, 

, but, f t  i s  i n  every co8et. 

IJP!P~ Doble. Well, there Pa one th2ng-k paz~tg in 

&ose naa& the eontract has bean mede SOP tho benefft a f  an- 

0the1~~'f i t  mi* apply to that. 

Pi&. WiokersW. Now, you take C h a t  f irst clause, 

o f  t'nlg rule, "has the rlghk ~oughb to be en.fo~aed.#~ Now, 

the right sought to be enEorcea 2s veslked in thfs ~ e p o r C  3 a  

t W  '~X(JOU%OF and benelicflarg, The exeoutor has tl?s r ight  

of caatloni %he rZght un&er t h ~  s u b ~ t a n t i t l ~  Jaw @ought; t a  be 

enlorcsed is' the rlgh& t o  the property, which is, psrhozpe, 

in the trustee, ar  in the beoeficfaryr 

Dean Clark. Bo, it 3.8 not fn the bemc~fSaiary~ 
L 

! I  Edr* Wiaketr~lham~ I do not i m o ~ r  

I: 
I 
I 

1 



mu& sue as to the trust property. 

Zr, lf$ici;:rsbU%. fiUadi.r nubutaat ivo l a w  %he right z- I I 

-1 bc snfo~oed,~'wYiioh i s  not i,i;o r.igllt of acti.on. 'his %a 

in equity a@ %ell  as Zn luw-.-who are the ownera o f  theproperty. 

it $8 no2 tilo oxacutor. He afgkit sue f o r  tho benf it o f  thooe 

property &n tthsre. 

a ~ight under common OF u ~ i g h k  *htn et;nltg? Eaoaune, @ s 

I understand, we are not abollahiw the fundamantnl differ-  

ences between ~ 0 ~ ~ 0 "  law md 8qu:ty) BY: marsly the prooeduree 

1 &o no t  knoeo. 

Dean CXaz%. T b a t  i s ,  a right 00 a partnership 



aooouating i s  ona thine;, and a rlght : o  sue your? trustee i s  

anath~arj a PI&:& dco sue f o r  tsespasss on trutjt p~ogak ty  %a 

anoe218r a 

&?P. I~smann. Ie that %$hat youmaan whoa you trptaak 

o f  (4 p%gkb l.Xkd@~ @~b~$@n%i~@ law? 

MP* Wiakara I thfnk this would agen up a lot . 

o f  dtsoisiona and lead to liltfgation t b  and of whioh nobody 

$1 6 8 s  

only 

18PI~ Dodge. Only in equi ty ,  

MF. Wicknrshm. i%fsll, would do i t  with the, pro- 

vision bwt l a c  in the  Equi ty  FuI@~ 

Pnr, Olney. I m28t~ke)n about %hie? I have, 

&%ways thought that thiet r u l e  of L-he c ~ d e ,  ~kcRhfch i s  one with 

whloh we ape qi,xlte f tani i l lnr ,  B i d  not; express whak we rechl2y 
I 

had in mlnar 1 may be wrcng, but &tad the Smpresefon tfmt 1 
I 

what they were dlr%vlv:xqg at when %hie code, was adopt@& kars t o  

~ Z l c w  an act ion t o  be bpought; by the, real party l a  interest, 

when, under the existing law, 1% would hivrs 'co be 'brou~hi;, 

perhape, by ~lomer one, who i s  rne~ely the, f o m l  owner, so Lo 

ageark, and that what was :?eal%y inCencfe3EL w&a gemn~lsle~ve 

etertute than ta l l m f t i x t g  statut;sg but unfortunate 7 they 



ttmt the ma3  par ty  in intarern% slhould be allowed l o  b ~ f n g  

%bo s u i t ,  ae ml3. a@ the truetae, for example, caiho held bare 

legal title. 

have bald t h ~ C  that stirstute was highLg reetr%ct;ilve, Euld $hen 

ths Latsr caaase hava gaaer&ll$ held Ghat i t %as fntended t o 
. 

blroaden the ru l e& o?f the oomon lav and t o  give that  rflghh 

mare, J T ~ B  it a&%? 

they ;ru+, in tbia cu8e oeotiton, by virtu@ of ' he, neataasitielp 
, 

of the.caee, and thep@ogrcs$a in idcse~, I ~ a s u l l ~ & g  that gave .' 

which. it had. aaocovdlng to thirr langurage~ Now, what I am 

pointfng out ae '$0 this-the only great; cadvant;a@@ there $8,  

if f t  Zs any a.t ~ll, in tbes discussion, i s  that; we u z ~ ~ s a l -  

verrr shou,ld clearly see what we ought Lo dor O h %  should be 

&one, berel-the objaot we are s%~%v;tng $?OF--%@ t o peml t  of: 

I l t i g a t i o n ,  the commeno@ment of 'tho ouiC, e i t h a ~  by ths, reaL 

party fn %atntsrest, or by gome one that genxtfnely ~@p~@acm$ '@ 

' lnb m e r  the law, eo that if %hi@ person r@prsarantiw hisl 

obtain:? a jua@;ment;, %f is bbding not only on hW, but; ox% 

the one vrhb mqr be called the parCy having ths benelia%srl 

lap. Dobie* That was the test applied by u l o t  &P 



Fze Dobie* Do gou w n n t  ta elgminate t h i a  phrase, 

~f the oourts fn %hose oaaes of assignment af' tlsre ZegaJ, 

O t l C l e g  t h ~ y  safld,, @zhe only viswpo2nt here is prao tkoa l  

anear if the defendan% o m  make my detfensg agalnae the slsaig- 

nae, that he could have marte agajlns"ehe a~sfgno~, and the 

' judp8nt in the oass 9s proper f o r  the foundation of a pp?soper 
anda aJ3b rl 

$??@a of question about i t  r 

1 4 ~ ~  0Lne::r So far as thiar parttoular language is 

cronaernesd, Z f  we change that lansuage with whiaht  ho bar i e  

aa f a:illar in any rsepeot,  5% I s  :‘sing t o  oause great ques- 

t ion .  X t  l e  gfven ths conet;rua%ion i t  should have, o f  a 

g e m i s e i v e  s ta tu te  exaept 02 a rostrlctive ontiw-autd if we 

depart from %hat wa a r e  g olng d o  havo a lot o f  .f;roubLo and 

1 it l ga t  ion. 1 

MF* Wl%$@h@%I. Vghat do you think, P ~ o f  ~ u n ~ e r l ~ y f d ~  

PPO~. Sunde~1asa. T think that La part ly  true. I 

Lhenk i t  i t3  80 thoroughly in o w  (furlsprudenao tZlaPG the best 

thew to sag f s  that that sta*tute, if ueed, i s  t o  taka @are 

o f  a ahose &n aotivn. I thftnk if %hay made t&t one provirrion, 

tihat an stse2gnee oould glue in kL$s a m  name, %hey worald 

&one evel2yth9ng that  i s  neaezsapy in most oasss, and 

avo9.d~od a l l  thls l i t i ;ga t%oht  but t S @ y  d id not do i t  an8 the 

Eltegataon l e ,  now ovor, and I Ghfnk vrs s h l d  keep it. 



aotion its broughte, in the Equfty ~ults?  

fbrof", Sundarlauld* Yes, I do not see anyseme in 

MP. Don~o~thr ReX-, as lk. Cherry han well said, 

if it i p ~  in eveyy ca&e, leavinc LC out is 80% to ccauser 

$raf, Sunderland. We11, 5 never knew o f  a ease 

.svhe~?e a judge even discussad it. I think i t  has bacn an 

absolute nulllitg. 

hvr. Lsmann. If you leave oaC a r u l e  12ke that;, and 

out bepause we, though% it, m@cessarysR 

M& C ~ ~ P P Y ~  We1833, OUP rea e m s  would no6 be Chose 

o f  the "-pa?ene C a u ~ t *  

PPO~, Sz%md~l?land~ o r  OOUFBB, 2f they ~ d i t e a  l e  

oh8aged 11; it would be, 8ifftsrent. 

! 8 ~ &  Z F ~ ~ ~ W I ,  &XIM aou~ts ~ltighe aay they ~ouldr 

Edr. ll~lmanr Jn Squity RuXe 87, MFr Hamond 

aalled my r*ttsn%ion %a the fact that; it rraya, !*Every &@%ton 

shall be proeeauted in the nama of the real party in intcs~er;st, 

*tmL an ex@oulor, a w i n l i s t ~ a t o r ~  guardlkm, e t t ~ r  may sue in his 

Prof. S ~ l l e ~ Z t h a d r  Thae QB ~ S U Q ~ .  

MP* ToXm%n. mdsr that rule, was the exeoutar 

%be real par ty  in intearsat? That in816aDes tG6 E@ l a  not 



the real par ty  in intereet .  

Prof, E;und@r~and. YBN) tha t  is righCr 

 DIP^ Dobie. He wars always g s r m f t t s d t o  sue at com- 

man XBW+ 

IiXp* 'Polman. I u ~ e d  the p@arenthetfc%X wora +'butH. 

Ea3.. Dobier I think the ra9gor'ce~ baa u a ~ d  %he WO%& 

m3ut." 

was in the Equi ty  code, !'budu was fn thewe. 

& b I move, B ~ F .  Chaiman, to g e t  1% before 

Che Advieory Committea f a r  action, %haL we, adopt - b k ~  seoona 

of those caltarnaClvsa, "rsaZ par ty  in interest" 4own tMr@, 

and t h a t  xet restore that %a&% .jhr&ae in t b  Equity ruda.N~L 

%hat I havet any great i dea C h a t  i t  reaZlg meano anything, 

but Z Bo have a well d e f  $nerd feeling that i f  you babe i t ou% 

you w : % 3  have t o  do a great deal o l  ~ ~ g ~ t i r % n h g r  

 YIP^ Donworth. It w f l l  Just oocrt a l%%ttt%e gi4nbrfs 

i& kq;~ %8&~8 %% ii.2 k h ~ ~ @ +  

I i r r  Cherry. s eoond the motion* 

M P r  MiL~hellr AX1 %hi)@@ in f ~ ~ 0 3 ?  of the rnoWLon 

will sag "agelf$ thas~ apposed "no." 
I S  

$ 

k z  
( A  vote  waer taken and the motion 

1 %  

I I 
was untnninousSy aaogt;ecI. ) 

'! 
$: 



HP.  onw worth. isow, on the qu~stflon of the g!rardl- 

%an a& letem ilh r;hle 8ule 38, that is, o f  an iafant, 1 want 

i o n  between p;usrrcZlrane aB S9tern and the next fi?2end of a mlnar, 

an8 that the (3uardian ad, %$tern acts in both capaoitLes, but 

only ugon appo%c+tment by the court in which %he aotion i s  

%- pending, pursumk such notice to all relativeer o f  t he, mlnor 4 
and person havin~ the custaay thsrecf as the a o u r t  %hair or- 

der after thc filfng of an a f f i d a v i t  ~lharrenlg tho c2rcumatslnosrsl 

The pule should also expressly ptroy 1Be t hot the guarclian - ad 

litera cannot--" 

And t h i s  f s lm2jortant f a r  cons iderration-- 

l i r *  lany way oollaet  the  praoeeds o f  a jutiglnen% %n 

favor of the infant, but that a gsner~f .  guarcliwn undar the 

pu~poae .@ 
Now, @apeof aXly in gereonal injwy ao~iaenlc @&see, 

a reaavery f e  often had, and aa I understerlla I%, the law i s  



De&n Clark, 

Donworth. Be i t 3  not unass bon& and it La a 

poor system; wl~ether are should undertake n o w t o  cl~atlange i t  

X do not know$ but I mention it for your consideraGion. 

&!VIP. Cherry. We have a erlatute in Minnssota. 

Mr, 8ickereham. Now, should w@ add khe language, 

%ha% i a  %a the  Equity rule, par ty  etrpec2allg authorized by 

~ L a t u t e  may sue 2 ~ 3  his own nomeH, :reu have that, "w 
w$kh- 

joining/him6he J-XAP~;:,J f o r  whose bentsf i t  the action is br 

I do not chink that 18 neceersany, but I jusG aa l l  1% t o  youp 

ext.t;ermt %oni 

& o b i  \Ye tsu~@dE %a 2xlelude tha% * 

1 4 ~ ~  W%aksmbme You TO$@& to LnaXu8a %hat? 

P h e  Wel.1, maybe we fiad b @ t % e ~  take up 

Chs guasdiaa ad litem tomorrow, It i s  after 10 0 8  

thsre $8 some questtlon thew@ that ~'211 nececrsarg2y Cake 

BhalJ we adjemn now &if. 2 aroloclr tdm~rraw la fO . 

noaa, sad s i t  from B unt;il 7 sr(r3cmk? 
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I 

kroc;esdure appoiatard by the Un9tec% States Snp~@n@ C o w t  met 

aessiona, sxsept Prof. Mo~gan. 

! 4 ~ ~  irrMitaheXZ~ We%%, we are dam t;o %he fast een- i 

he&eb '* %IS@ 39, besginnin~, '%an iln i n f a t  or a pexwon in- 

b&ap@9@Ll' & an8 so one 

Daan Clark, As 1 ~ e c a l l ,  last sight @om@ arto 

~agae18 the gzzest;lon.wh@th@her Bhe~eahouldnot  be a guardaln' , , 

far 
appohxDe8 3qfio~h plaLn2;iff and d@fcsndanhc Well, I took thlls 



you ~ 2 1 %  hsv@ a regular guard%on agpolnted by 'che probate 02 

okher cnurtj yet Z take i t  thai; the eta-dtfng of a suLL by 

next f r i nad  is very elmple, wilthout appdiintment g than xh@n 

the aase cornea i n t o *  court, the next friend could be appointed 

cxrj the ljuarairaa em, ~r same one e lse  ctould be appointed+ 

a~ ELI. Mltch@ll. You cannot-appoint a guardian I*4L ad 

and yau aould do it by 

s a r v i c e  of ppocacss on t he  defendant; and in order t o  h v a  

the Snfant; get 8 @;uarZl%an r tppo i~ ted ,  the next fPiend 

must crt&rt prooeedings @nd g e t  prooess tscrrved, 80 that  1% g i  

the court jurlsdictfon. I Bo that I think this %a a l l  right;. 

f&pdr. Dobie. Xn soae States, t hey allow F* guardfan 

ad Xi tern to bet appointsdr 

liblr. M/IEchell. Who apgliea f o r  the appolntmont of 

You gat  the next frlsnd t o  etart i t? 

Mr. Dobir, Yes, it i s  the same procedure. I I l k@ 

$his tsminology,  and I think it Ps the acaurlate one. 

Mr. floeg@. @DUX& it not ba betker t o  use the word8 
I 

"next $l*%ondn ? 

&pir. Mitchell. I am in favor  o f  it. 

Cowt ,  would you, fop t ha langu:uage Zn the Xgulty rule? 

Mr. $C$agf3r I no%t;iced that they mad@ that mf~takex 
* \ I 





~~. Wiakereham. There i a s  in New Pork a provision 

O h t  -wh@rwan lnfant $8 n pa'-by vobare there is no guasdhan 

& gua~d2al.s - oan be appo&n%ed. by the O Q W ~ ~  

hlzr*.,Dobiel. In the light oi' s d Z l  af %hat, I move %hat 

*hose two word8 be Lnserf @fie 

lip* Cherry* J aedond the motLon. 

( A  ~ o C e  was taken and the, motflo 
waa unanbtmouely a&optear ) 

Dean CJark. Now, htlve we f in&@fi@d with th i s  ru2etT 

&IF4 b~%%@h@%l+ 1 f S h r % Z l k  8 0 r  

Dean Clar?k. You wibl l  n0t10e my scteond footnoee ths 

I#$ f t  tkre opinion o f  tkr.  Bbdaory ConnnJlttea that Su~the r  rules 

Dean Clark. 1 rruppose them@ caul& be argumen% that 

we opouXa be getting i & i n t ; o  substantive law) ChaL &a er question 
\ 

%ha% need# conrtids. +at;% an arn t o  whether ws shauld do it no8 

T am willing t o  a'ctsmpt iC~-rsferrfn(~ to the footno6er 

Mr. Wiakarsham. X t  doear not see% t o  me necsesarry t o 
I 

du 0th 

l j I ~ r  T ~ l m n r  3C do not thinkwe oughC t o  have a comgl@ta 

oo8e t o  revise tlata graoLias as t o  theere mtte~cr. 

M&c 1 5 8 k ~ ~ 8  
t 

Steel$ a san L hen make rulea modifying or sugp,glementflng tktssa 



Lo g e t  'ch~ statu%e amend@& T h s  statute say& nolhfng about 

that, but; balks about the first a e t  o?:" ~ u l e s ,  an6 doe8 not 

Bag anything; about an~ending them from % b e  t o  t h e  by the 

Supreme Coupti th%& Ghere is gmat &ger fn expeclting 

to modify theee ruZea after %hey a re 'adopted, wtlbhout submil;- 
I t  

trlng the modPfdcationa kt;o Congw~la. &he probkibl'lfbles are 

that the rules w@ submi% t a Congreeie w i J 1  be aooeptc~d, and 

take slwag that supervisory powr* 

Dean Clark. O f  oourae, I amno t  urging %% *Pesr- 
I 

h,ge t h l ~  would no% be a sr~itab2e occaalon~ but; thret are 

point8 of tiebats in any suoh rulsr Buk I w a l l  youz? sttt@nkion 

bo the faot ehrslt tber~r i s  a good data1 o f  uncatrtainty about the 

law0 

Hz% M$t~h@heZLr If Wdp do 8Sy anyehing about it, 

would it, ltsrave i t  fln bad shape? 

Dean C l a ~ ~ k r  I %hi& Z f  we do not say angthin(5 ;hibout; 

It, there f a  ia oclnattaerabler amount, of ~ c ~ X ? t a l n t ; y *  OP crourloe,. 

there 9e tihe Coronado C Q ~ X  CQ, agatlnst a labor union, opinion 

by Ghletf Justice Tafto T k e ~ e ,  was a o e ~ t a i n  m o m C  of und 

~ e r t a i a t y  but probably no more tlzgdn Chere fs ttn a great rnmy 

Statac3, 

Bdr, IMitohelP. There wauad be samelaw od t h ~  subgee% 8 

thass =arould not be any hlntu@. 
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Dsan Clark. 1%  soul& not t ouch any law *t;hat s x f  setre 

blr. Dobier 1 am afraid you would bbo inta?uding on Ch@ 

jur2sd3.etioml f l i ~ l d .  I move that  t-t bkt ~rnjlt%ec%* 

( A  vat;& was t a4sen an6 the  motion 
wrrra m a h a u s  Jg adopked. ) 

&I&. DonworthL Eave, wa cons i&er~d the suggeatllon mder 

$?porn on@ State about a ru'Le, lfmilting the ~igh t i  o f  polpent of 

would be thaugh* of anadctitlon t n  t h i s  rule khaG woula aery 

oome.t;hilulg along th9e % h e r  ''"'hat the e c w t  my, in its dis- 

eretlon, afk r the entry af Judgm~nt, make such orders as it 

&@ern@ f f% and proper regarding payment o f  the ju8@@nt.fi 

5%. D s b K i r  Do younot think %hat icr inaluded en 

general senl;enoe "ordelrs aa the3 court may dipecC for the pro- 

/ taation af  suoh infanter ap incompet@m1;en9 

3824 Dobee. We Warcd talltingg abo~% the heaclnoluding aZauasl 
. . 

of th28 ru2e9 

Hr* Donwcrth. I df61 no% know that rsXslte&t;o the pay*. 

men%, but perhaps i t  dase. 

M r r  PAitahell. If i t  ,doear not 1% aught $0 be made 

@lea F! . but I assume i t  docs's* 



@ o w e  may df-reot;", armd so on, quo%% Rule 39.  

EJr. Leuan, That i s  i n  the Equetg ~ u l e ~  

I&# Gke~~y-r  have been us%%? the woz'dt flm&eH, have 

we ast? 

? < % ~ r  itemann* Y ~ B ,  I think !#make1' i s  a WQer word. 

E ~ P ,  l i t c h @ l l ,  Do you. not thZnk +,ha% %a broad enough 

%IF q D~nwa~th, Ye1 e 

MT. Eit~hsXlr WB ~ l l l  now.ness to Rule 40, "Stoak- 

holders act ians, f l  In New Y O P ~ ~ ,  if a plaintiff buye a shdlrs 

o f  stock a f t e r  a certafn event, he 1s held l iabler  

Dswn Clark. O f  course, %hi8 Rule 40 i s  Xquity RuZe 

27r I slzangsdthe word Hb911u t a  Raution,v e ta ,  I had eromct 

doubt a a  t o  the neeessiky of thiis, bu2; we gathwed that %he 

Supreme Court @eemed Go l%k@ $t, and announc~d 2% tn incrases 

befSoe it was promulgated acj a rule. 

Doble, it ~ & s  held that f t  v~as not a jur ledlct -  

Zonal rule,  ill that aase against ~ a % %  for $67,000,000, a3 

i n t h u t  ease they sald i t  jusC pu% 2nko ooncrete form w h a t  

had pr@viauely been a dercisf~rr of khs,  Supremg, C Q W ~  I 

1 we oan leave that out, 

Dean Glork. You vri l : l  n o t i c o  %kg5% X c ar ry  the Equity 

pule to the point o f  requiring ver i f ica t ion  by 08th. I lefe i 

it$ B impls por f  sot  lone 

I I F ~  Che~ry r tYoul6. i t  mar t;h~hat @@,en. f eation *a mire, 



~ u l e ,  and. h - ~ e  i.t i e c  reRahaia only i n  the lalat Zlne of Rule 

$01 but since it f e  uaed-- 

Dean Clark (~n%erpos%ng). Dosrr the Amariaan Law In- 

aktkuke not b;a;as@ i$? 

Hpilr, Dobits. J move t h a t  the mrd wstoclrhol&sroB in 

the sleeond l ine o f  Rule 40 ba, changed f a  nsbreho18arx%*v 

q - 
~4~ . Olney. The rule sreem to me t o  be, Ca 61 ctertain 

exCer~it, a ?axe, tha t  ~tmiowcea a pr%q$@%gl@ of @ubstsmtlve Law- 

whrthkr n man bns s cauqi. o f  ac t lon  0~ not3 that La w k t  %* 

really amomks to. And w::ille i t  9s in tha  Equdf;y rulee, I 

doubt vary meh the adv2aabllity o f  fnaludlng a rule o f  this 

a h a ~ a ~ % e ~ ,  

MF. Pobie. W i i . l l  you pleaas taXk louder, Z omnot hkar 

1.l~. Olney. There, i @ , ' j u s t  thls one realaon for  %hie rule, 
I 

so far as T @an 8 @e, an8 that i s  t h@ nwnbor o f  blaobvnail su%%~~.s 

brought by m2no&y atackhaldsrs, Bnd they ha~w aavsrsa t $ 

d%scourage them* But rafa;er a l l ,  tbipt rule, r eaJ l y  annomaeat 

aa;taa& Swf wh%@h %herb 3-84 no e&u~e)  of &~t$6a, 

Piiitchell* Wall, r ~ u  have gat Gb@ E q ~ k k y  kbl&@&, 



P J P O P ~ B ~ L L  now, and we w i l l  have t o  make a back, track in Whe 

ease of a oont~aoC to allow a etookholder to b~3.w a s u f t  o f  
unbsa we 

e q u i t ~  oognie~lnos a f t e r  t ht, erv~nt,$and taka a e t a p  f om'riara 
. A  

and make that un i fom in bath olrass@e,wa are up against; i t 

l , w  arst , to  when FI man has a oause a f  a c l l o n ,  a i l  r ight .  

FIYr. Hitahel l .  Ie i t  a c q -  more t han  saying %hat an ac-  

t i o n  may be brought by a guardian The cc3:.a& o f  

2.at;lon belongs t o  t'he oompany, and you ape j u ~ t  facaw a 

rule o f  who map bring an aotion on PlehaZf af tho corposation, 

that h e  very ac t ion  brought by one or more ~tCockho&de~s Zn 

m a corparatlon, and so, you m e  assm8 such. a thing, But; St 
A 

66@8 nut confer  ~1 gubstantive r2gkz$; upon h9m. Z t h f n k  this 
aueh 

f e  a goo2 <regulation, and wHa.6re it is propsr t o  l?ave/an action, 

Ep, Ozne;:., I am not; ohjeatin;; the rule, but what 9s 

onnounocstf here t o  bet the law. I climplg s ag tha t ,  in  e f feo t ,  

t h l a  5% saying t o  the stacltbolde~ %hat "You cannot sue ex- 

aept u n d e ~  csrtain 0 ircUrn&tan~es " 

Mr. Nlitchell. How wauld youmeet my point  %hr~l% tlze 

prassnt E q u i t y  ~ u l e ,  say& thakP Now, or@ have t o  bavts one 



rule f o r  both law an eq~z l tyr  Now,ma you going back to the 

bkln* .  OZnsg, lify point applies to tho orfgflna2 e q u i t y  

Fax%$ * 

7- 343?* Dobfe, could you. mind. a taking yowr point again, 

I did not heax? &k you. 

Mr. Olney. The v~hole object;, i f  I undorstancf this 

r u l e  correctly, i s  t ha t  it would put; a stop t o  what has been 

go2ng on, ptl r t icuZnrlg in Hew York, as I understand, where a 

man would bug a share of 8 tock, largely at the Enatance of 

Born@ lawyer3 k~ would bug a few s'kz,aFes o f  slxmk, and then he 

would brlng a minar&ty stockhalddr s u i t  beoause of' somcsthing 

$ha% might have ocourred before the oetents9bXe p1alnt;ff.f got 

C h e  etook. I just wanted to out that out. 

Dobls. Ekve you n-ry objection t o t h e  rule as . .  
I 

&a v m  ? 

P X Z h ~ v a  no objection t o  the p~-trineiple. 

1 2 ~ ~  D~bleL %hat l e  your objeratlan? 

Mrr Glnsy. My ob jeo t ion  is tkmt; t h e y a r s  aaying here, 

under the gueae of %aging dawn a ru le  o l  p~ocedure--tkl@y are  

saying t o  a man, @ You oannot get anzr rel fef ,"  aa a substan- ; , .  

iC?r D@bi@+ And t b G  w oe sxaqtly was deaicilsd in %l?n, , 



w h %  was kle3.d iln that case. dind %herti are a nwnbep of casree 

h oldfng Chat it i r s  not a queatLsn of jwisdftation* 

f ' ?  
LIP ir. Mii l t c rh~T1 .  h i s  i s  one that; wrould govern P e ~ o r n L  

a o u ~ k a  In law caetetions, as wel l  as equity. 

Mr. Dobie,. I t hiak a l l  o f '  dh~se aetionrj huva to be I 

brought 9x1 equity# you ownnot sue at l a w .  

I@. ?El.GchbtLlr That iltr r ight ;  

MF* Dobi@. I move that we adopt the rulee I 

M P ~  MiCohell. Y!:!B&% not changing the ~ubertantlva Z ~ W  
I 

in ' he Fsde~aX eour%* z 
I 

Mrr Ch~rry .  I gsaona t!-s motto:! that  5% be appm~ebr 

Doiiger T h w e  i s  one qoint I: sug2ea-b t 1% 8ho~LiI . . 
L .< b 

, - - I '  

~ - 1 -  ,' 
L * 

bs "the cromp &a'.nt in t ha a ~ C i o n , ~  not that t he aotlun sh6%&% . . .:. 

I&?* Dobier tha wok36 waca "b13.1" in the o l e  

Zqlai ty  r u l e ,  that Zs, substitute "complaintB fop aot5on. The 

old pals waa %131", but o f  oourse we had. t o ?  trike, % k t  out. 

?$re 182tcaholL I ~ho~complallnt  in" $S gooar 

&lo. Mikohel l .  T t  ims b ~ e n  I W V ~ ~  and seeomled thhtai; .we 
' 

adopt Rule 80 as 80 @hang@&. 

( A  voC@ w a ~  taken, sul4 %he 
m t i o n  war unanimauslg laaop$+ : 
ra, I 

i 
IJlr. Lsmannc Zn ?he language m t ; ~ @ ~ @ ~ b F  tb @@cam2 

I 

5 <3c,%,- 
* _  





@vex3 a b c e  the caas of * 

Beari Clarlt. Well, T .had sonm doubt about this and 

I wanted to raise th& qqu&titon. Do youCh2n.k tM exaepklon 

2s neceesargl 

I ~ I P ~  f ) ~ b % e r  No, and 1 object t o  i t g  and my obgeation 

raa t o  conssnt t o  such substitutiont and Zthink: i t  would be 

unfortunate to put %!-gat up t o  the State,  an& I h i n l ~  the Sup- 

~ s m e ,  Court voulci object t o  all.otvLnp th is  'State o f f i o ~ r  ray 

P J ~ @ % ~ @ F  he ~irkao~ald be sj~u&nLPP;uS;ad, 

Xlr. Pi tohel l .  That is not  aovered. b y  the etatuba.  

% I a s .  Lemann. ghat do you :jay cibout the case of a 
iil PRY U , S c t  4441 I wonder. wkmthor %hat 

IF* Moore a In arr a c'l;ion to enjoin 61 Skate statute be- 

oeusas unconstitu'l;ional, an of f  ftoial of the State m y  defend 

it, and in the Supreme Gowrt;, when he has gone out o f  office,  

%he queatfon i t 3  whether his successor tnay be substituted for 

Nm. And it has been held $ha% he cannot, i f  the complafnt 

matie no fu'urther allegations to tha s f feo t  that the, suoeessor 

i s  attemplpting to enforce the allege& ~mdbnstitutlonal statute 

Now, if i t  has done .Ll?at-~ 

$ 2 ~ ~  Mftohsll (~ntorpoarlng) .  The theory a f  that dew 
I 

c i s l on  :>ndoubtsdly i s  %hat you as3@ not suing the State at a l l  
1 . A 

but an individual, and a certain i@ftvldr~al $8 asqum(tng the 



Now,. if he diea, he f s  tbabughg hm, is not threatening] and 

the t h e o ~ y  of the decigllon that if some oChs~ indlividual aoms  

along an8 holds %ha s a w  o'f  i c e  &pad makes th@ same threat, 

you cannot groperl-=. substi+kxb thors no% a auocesaion 

In r igh t  ;IF interarb;  is that cor~etat? 

Dobia, 'Itas8 you zlsm@m'ber the @as@? 

Idr, MitiahtsLI, Yes, my firm arguad P ; b % ,  

er that tlz@y said there, 

in a dtaoieion by Jusr%ioc+ IIarban, that 1vh8n a suit l a  

b ~ o u g h t  against an i n d f l ~ i d ~ l  ~f a Stat;@ on the groan& that 

statuDe 123 un~~nstjitutionaJ, i t  i s  not a sulk cagaSnsl; 'tb 

, S ta te .  

&be Bllickerrskram. Tha t  9s the onZg way you can get  jmris- 

&lotion over hta, i s  t a sue the 

I&. Olney. In tha t  conne~t ion~  to sfare agnln migh% , 

mean onawfurul w&st,e, an8 t h e ~ e  Lac nothlng aeeompliahet8. Would 
$ 2  

I I 

i$ nc t  be ~ruPfZcient  t a pravier t h a t ,  in .the crclee af an off%* 

cer unaer &he@@ cira:;mstsnaes, the g'L&inLSIS 'oeuld file a 
I ' 

! I  



sup;?lemantal bill,eettLng out his deatl:, and that demand or 

aomfr auoh other  proceeding bad been t aken, so tbt  9% appear- 

sd t hat he took th@ sams at t i tude about enforcing the s tatute 

o f  which complaint wa s made, and prov id iw that under those 
z 

oilpcumatancles the origfnal  s u i t  should no% abaCe but m i g h t  be 
i 

1 aarried on against the rauccsssor. T h a t  ought t o  be the law, 
I 

I 

and I cto no% Bee why It eannot be provided f o r  bg rule.  
I .  

z 

Dean Clark. \Tell, is that d i f  f e  rcn* f rom t he filrst 
I 

; : part of it? 
I 

I .  MltohelL. Well, as you have it, if a man did not 
I 
I 

I 

I Dean Clark(1nterposing). I mean if you eovld aBd 
t 
1 the matter i n  braakets? I put it in bradkets boaausethere 

is some question about it. If you can add that, then if you 

no t  got praatioally FDIT. Dlnegf~ idea, which now makes it es- 

sentially the stautory provis  %on? 

Nlz?. Mitohel l ,  The c o u r t  says you cannot do that. 

Mr, Olneyr The  heoaurt says you cannot subatitu%e, 
1 

; an8 substitut;ion would mean that the new officer was substi- 
I. 
1 

tined, and a s  rr matts~ of faat  he might no t  take the same 
I 

-view of the, s t a t u t e  a t  all But if it a~pears that he took the 

*am@ view of 'ha statute and proJose38 to enforoe f t  a& corn- 
1 
1' 
: plailnt 3.8 made that 9% is in doubt, t h e m  you have the  same 

crausas of a o t i o n  c ~ s  to h b  as you  ha& against the f i r a t  officer. 

Nere you a re  t o  go oil w i % h  the s u i t  without start;%np; a l l  I 



over again. 
= -. 

%. Mitchell. well, the theory is t h e  the original 

sui t  is a t i l l  a l ive  and you bring fn the new officer without 

asup3lernental b i l l .  The tecl?nical objeotilon is tha t  If the 

first off ice?. $8 dead, there is no s u i t ,  ~ r r d  then you bring 

in the new man to d e f  end In the old  s u i t ,  fnstsad of bring%= 
I 

I I 

a new s u i t *  b a t  i e r  the teolmical  objeotion. 

HP, lVfokershmz Tt l a  not l i ka  "ce offjtcer o f  a cop* 

prationt but here you have got to avoid th@ p o s i t i o n  of try-  

ing  to sue the State. You aan,not sue the State .  

. "; 
azraph B of t hla JL\cZicial Code, Section 780, OP should it not 

' be left t o  t;hede~temina'cion under that paragraph, hiwlwhc 
5 

I i 
might be broad enough to oover every case? 

$ 4 ~ ~  ~&ltcheXL. You might suet the tax o f f i c i a l  of %he, 

State ,  

Mr, Zemslnn. But :-kt@ Units& Sta tes  give8 i t 8  aonsent 
1 
I 

I that. That i s  covered b y  paragraph(&). 
I 

?- - '- - - 
I 

I 1 Idp* IiLItchelZ* h " I t  is that- 
t 

Dean Clarke It i a  a t  Lhe top o f 8 9 .  

MFr MitcheL1. T am 1n favor o f  that clause, because 

the s t a t u t e  seems t o  make l"r;nacessary, and then 2f it goers 

Oo the court %hey ~ a n s  trike idout .  
7 

i i i ~ iLr .  Lemam. T h t  would not go ae far as 



Dean C Ja~k,  eaugges t ion , a s I' g 0% it, was 
La - 

L o  c Iiaryr: the, ef fe0.t a;' 

subatlt ;ution. an.: oontin;inancer o f  aotion can be iim3 only i f  

tb suecageor canson%@ t o  s uch subs t i tu t  Lon, or t he l a v r  u.  t kt@ 
8$ata 

k h - ~ i ;  eon::@&, 3'011 &PO not going %a ge* i = k ,  and you mighd just 

aer rvell leavet ft ou&r in flla caees out of  ten you w l l l  nai; 

have it, unii i t  3325:. man a lot of aMitiannl8xpsnue m d  ~ o p k  

%re i f ~ & t c h e ~ f .  xaa think f f you c n m ~ k  b ~ f n g  h3.m 5n by 

subCitut$on, you can do ft by su;>plerr.an%a.l brtl2'1 

8 ~ .  --, 
Oxnay* YOU Ban 60 i t by ai~ppl@msjntal b i l l ,  chow- 

in@ t h a t  the  new offleer tal:es @xaatXy tthe @ m a  position in 

~agrard to t;ha et&Cu&s as ?'-at of' vPhZch you cnmplttlned in con- 

hf%%~h@11. 1 doubt i)l i t  would be possibls,  Sf you 

oan:~ak brZng hi:i. by su& titukion, and t;lxc+ court would consent 

t o  brifig*ng h$m Wf su:glemejntal b i l l  because of tha death o f  

thf ,  c l@f~n: ' ;a~ts-~hZ@h w m 2 2  be heating the d e v i l  arouncl the 

$hump* 

BY, Oll%egr I t'nlnh: i f  woulrl' ba w%th2n our power % 

atan~ea * 

B ~ o f *  sm&@x~X&ntlc 

be ~quallg unable t o  get Ch@ Stat@ t o  consent, gad- th&t you 

3~ ,ounaep the game clrcx~.mstanc@aT 



Mr. Lornann. You could  provide that  ft' he d id  not come 

n r i t h i n  a ce kain .time he could 'be brought in. 

P ~ a f ~  Sunderland. Y0~d. 

J ~ P ~  litcheL1. IVhentbe Supreme Court handeddown the 

daciafon saying that you could not s u ~ t i t ~ t e  a suocreersor in 
Y 

that kind of sulk, i t  was based on the 8tatut;e and khe Sour% 
2 

I 

/, gave coux~t ail.thori%ies. There is noexaegtlon fn 780 U.S. 
I 
i 

/ Code, T i t l e  28, and they must have held that notwithstanding 
I 

I 

NP. ~ s m n n .  YkjuXd 1% not  '36 better t o  accrept t lm sub- 

[ s t i t u t i o r l ,  ~ i ~ ~ j Z s e o t  to an oraminat ton  of t k m  C ~ S ~ S ?  
i' 
i 

I 

j Dean Clark. I might say that  t h n t  case was ovsrruled 
I ?  i 
; by the Yale  Lavi Journal, if t h t  i r r  sufffolent. (Laughter.) 
i 
I 

i 
18plr. oodge. D i d  .tki@ @hurt hold W e  s t a t u t e  unconotitu- 

i' tional i n r  egard t o that? 
I 

! 
1 
I 1 &uppose -they m u s t  have dona so in I E l i t  eheL1. I 

effect. I do not  suppose they sald so. 

Dean Clarlr, 1 do not remeniber that they diaouslsed i t *  

&. Hi%cbell. They have gat  to bo so careful about 

t rea t ing  the siation in any way as 

1 t ian  of interest, and there i s  no contlnuatlon of fn%erest 
i 

I 

le:8 it i s  a a l l a t  against ?)he Statct, and tbct rill Bog EJG 
il I 

, tl3e-y have, t o  take the, p o a i t i o n  tbet there f a  no conk 'nuation 
1' i 
i of Interest between the o ? ~ ~ G @ P  and h2a sucaeessr, 
ii I 

Mr. Qlneg. There i s  a continuation o:" i n t e res t  where I 
i I 

1 I 
I 



the successor ,bakes the same p o s i t i o ~  as his predeaessor, 

IAr, %t%tchell,  Suppose you bring an acLion against 
m 
=/for some a c t  which &&had n r 9g'nt to do, a nA you bring an 

h h  
~ l c t i 3 . 0 ~  against SE/J~O enjoin, and he d i e s ,  and the, next day 

John Y m i t h ,  who has no peal suocession in interest and i s  an 

inde~ondent peraon, come8 along and makes the same %beattt, 

osln you join John Smith, by substituking him, or do you not 

have t o  bring another s c i t  against him'  

! f ~ *  Olney. 1Vhg should you be eompeZled un&r those 

ciscumstances Lo ~ F I L ? ~  EL ~ B W  s'xit, an? poss2:-:ly it has gone 

t o  t rial en3 judt:ment may be even now in t he, power oT the 

aourt? Why should you be co@pelletd to go Jo through all of that, 

with a l l  o? tlm dleay and expenas, when, n f t s u  a l l ,  the ques- 

Gion i s  identical and t h o  pos i t i on  of ths park5es is identical, 

and in r a a l l t y  i t  i s  nuthlng 5ut  a S t a t e  o f f h e r  rying to en- 

$o-oe a Skate st:itut;e an8 ins is t ing  upon i ts  val idfty.  

h l r .  IYL~lokeraham* Take the case that  MP. Mitehell sugi 

gested awhile ago, about +;he 26 individuals--and tha* must be 

.the theory, Seoause i t  is beoause he I s  an o f f i c s r  o f  the  State.  

tTaw, sup-.)ose you have t w o  totally dlf f @rent individuals, am3 

on3 19 aued and he dles,  s nd the other a tre~gasser who 

comes along and s t a ~ t s  a simil~r treap~ss and. tkrestena the  

i sang. You could noii tirl.ng h3.m in by supplemental b i l l *  
3 '  
I 
i 

It r a g  be ZncanvenLent, bu t  i s  t ha t  not where you a re l e f t ?  

1Mrr Mitchell. You cannot bind %ha second man by 



judgment alreacly rendered on the other man. 

Dean Clar'kr I suppose there is a case rrjhere t b  S t a t e  

o f f i c e r  setrvg#, i s ,  in e f f s o t ,  a wrongdoer, and when the new 

man comes in he may no* be a wrondoer .  It is not, according 
i 
I t o  the cuestion ha p ~ t .  It is not  l i k e  su ing  a governmental 
i 

i' 
1 ' EJr, Chsrsy. lay 1 suggesh a lit tZe more ingenuity, 
I 1 

1 

i since we are getsting ingenuous. A plainbiff  in this kind 
t 

; o f  a c t i o n o o u l a  Lessen his rfrrk by suing more t han  one person, 
5 

i 
I .  

! and then i f  one of them clies the ac t i on  i s  s t i l l  going, and 1 
1 
f th ink you could brflng in sanebody else* 
I 1 

IiIil-. aaltchell. By supplemental biZ1. 

I, 
i 1 4 ~ ~  Cherry. Yes. Pour d f f f i cu l ty  seems to me very 
i 
1 vital--that if you have only one person and t h r z t  person d is~ l r  
5 1  

i 

then thare is nothlne; Co go on, and there is no sucaeesion of 

I 2nt;er;sst. If' several. people were involved and any one of t h @ m  
1 ; 
; is a l i v e ,  t he case would cant ln~let t a n8 than I t hlnk under our 
I '  

rule, on par t ies  and supplemental pleadings you mi&% g e t  h i m  j 
, 

; in, 
1 ' 

1 a f t e r  the c a s ~  had been t rFed-- 
I 

1 and faclCa, 
I 

1%~. Lemam(Continuing). And C takes up A f a  part, 



EIp, !V2alczrclham. Be was a st~arrggar t o  the act .  
I I 
I 

I i: 
I Ms. Lsmann. yghf~hen it is i n  that s%ags--%t i s  rather 

i 1 extraordinary f f  you can do' it. 

jgp * Cherry. Z.t:hink it is mom nea~ ly ,  poasibP~,than 
. 'A . .. 

. 3itpsIp. Lemnn, I agree w i t h  you ss to that, that the oacle 
1 

in kept al&ve, but  i t %a somet%moa hard t o  'k In@: a k hfrd g@r- 

I son in a sutlt at any stage, to whfoh he cannot be tiled up* 

ECr, Cherry. %'hen the re  is a oomrnon quea~tion of laws 

and facts* 

Jar. Mitchell .  14ay I su,;sest that MF. @&&@$ prqxarerd 

& new provlsflon about substitution and pxk it 2n brackets and 

put it u2 .to the cour t ,  It is P. mexw queskion of law. Lf t hey 

axy t h a t  the ~ l u b s t l t u t l o n  cannot be made--and I do not  see how 

they t2an avofld It--why, th,.n, they w i Z Z  s t i c k  t o  our exception. 
- .  
1.f t hey th ink  we are overestlmatin@; that deofsfon, they will 

adopt our alternatl'crs. WB cannot decide that. The onZy Chlng 
1 

1 we, oan go an is O h a t  opinion. 
!' 

Mr. Do~wor%ht Hay 1 m ~ k e  a ~ u k y $ p & i ~ n t h & + k  has not; 

been brought up? 
i 
I 

: r %r. Dobie. Will you gent lementa lk  louder? 
$ 

I . I 
& l r .  Donworth. I want t o  br ing  in a suegested thonghe 

I 

that J do not  t h ink  has been brousbt: the ~ $ ~ c u R E ~ o ~ '  ye 
3 



I The s t a tu te  on which the main p6rtfo.n of' tllis see t ion  i c s  

' 

grounded--3sotion C1 b on the preaading page, over on the Z e f t ,  

aays, "By or against o f f i c e r  of S-bate, ~ i t y ,  and ao fort&-- 

l i m i l a r  proceedlings may be had and taken,"etc* Now, i t  1s 

onl$ n s u i t  against the S t n t e  tha t  irould both& you, and t h l s  

I think carries f t  fu r the r  than necessary. L e t  us read what  

i s  in that isrruet flExcept when the, act ion is t o  enjoin e n- 
5 

/ foroement o f  a S t a t e  s t a tu te  or other legis lnt ive ena~tment;"* 
i 
I 

courts hold t h i l C  a cftg ordinance, is a legisLative enact- 
! + 
i msnt of t l ~  S t a t e ,  
i 
I 

1 ~ 2 ~ .  Dobie. For some purposes. 

@rilr. Donworth. Yes3 and in suing the aayor or aorgor- 

a t i o n  counsol of a c i t y ,  there  Ss no reasoQ w h y  the i r  success*/ 
I 

or canrlot be brought in, and i f  they t r y  t o  beat the jurisdiot 
i 
1 r 1 %  on, they ought to be brought .in. So that  ik seems t o  me that  
I 

i t h o  clause in brackets goea t oo  far, and wtr ought t o  hold 1% ! 
I 5 

1 only in t h ~  case of the Sta te ,  where there l e  any doubt abou8 

it. X a t h a t  not t rue?  i 
i 

I 1 
I 

I 

Dean Clark, Well, maer the decialon i n  Exparte La 
I 
i 

I - Prade, the -Lheo%y i n  tha t  case was that the individual. by 
I 
I 

evading the statute i e  acting as an 2.ndividual. 
i 
i 
i 
E hlr, Donworth. You con against the c i t y ,  h o v s e ~ ~ a ~ ,  1 
% 

--- I 
-L<. 1 i 1 7 without 2n-y i lm i t a t i on .  I 

1 

1 

I 
i Mr, Dobfe. In the Young ease, tha Supreme Court said 

1 
the offlcer in th i s  case is stripped o f  h i a  o f f i c i a l  or repre 

i 
I 

i I 



sentablve eharaoter anC is r~ubject in hie  person t o  the con- 

sequ.ences o f  his indivirlual conc2uct. T h a t  i s  p r e t t y  strong. 

I am in favor of doing t h l a  by f i l ~ .  Olney '8 way, Sf we can d o  

it. What T am ogposed t o  is bringing h i m  down there--or mak- 

ing the consent o f  the S t a f e  of f i ce r  to khe sukbitution, or 

Che law of the State, obligatory, I think tha t  ought t o  g o  

auk. I th ink  if we xan do this i t  ought t o  be aons, It; is 

hard on him to h . ~ e  t o  b r i n g  a new su2t.  We cannot f ilghk 

t h a t  La  Prade a w e :  -YYG ym can put f t  up to the court whether 

t h i s  does n o t  speclfy the substance of it. 

Doan Clark4 fTly idea was of saving something from the 

m e  ck. 

jJ17* Dobie, Yea, 

Dean CLark. There was a l s o  1 2 ~ .  Donworthcs suggest- 1 
ion that  if* this rille asplied to Sta te  o f f  ioers, would it not 

alao  apyly to the mayor of a c i t y ?  

WP* Dobfe* Yea* 

M r .  &ofl;fn. Yes3 but fn that  eane you coula sue 

Mr. Dobie. Yes, you cou ld  sue the cciy or  could s w  ! 

I uvould not have thought that.  
I 

NP, Loft ln ,  a 
j rd ina r l ly  you coutld sue both the o i t y  1 
/ L  I 

I 
i 

and the 0ff%0@3?8 ~ O U ~  



P h e  Ought nof i;h@ word "cityH be before 1 I 
1 

%he v~ord fof:'icors"? You could say " S t a t e  officers orr" f I 
L 
t 

t 
Dean C l a ~ k ,  should think 80 r 

f 
f !;Ira 1~1~toYlel3.. I t h i n k  that would be proper, beoauae 1 
1 

I a c i t y  or83.nance is a l eg l a l a t f ae  ~nactment~ 
I I 

Dean Glark. P~ankS.y, 1 wae intending to -include it. 

Prof. Sundetrlan:: . Bh t i s  t h e  d i F f  etrence b6twseB; 

I Stat@ s t a t u t e  and S t e a t @  legislation? 
i 

Dean CSaz?k, YQU do not need them bo%t;h, 
i 

I 

I 

i !be dodge. Suppose a S t a t e  s t a t u t e  is t o  c orract a 
! 
! 
i tax. thri; i s  unoonst ltutionally laid? 1 
t 

> 

! Doan Clark. was not sure t h a t  we had gone as f a r  
I 

put; f t r  We were t ry ing t o  limit & I 
a32 w s couldr 

Bydr. L s m ~ m e  \Vould no t  the same questZon oome up $9, 

an income tax ease? You pay an ir:comcs t a x  to the S t a t e  t ~ 9 k e -  I 
~ s r ,  ond -the S t a t e  treasurer to wl-:om you paid i t  bas gone ou% I 

I of off3.{:8; and gau wan$ t o  substitute a near pstrson* 1 
I 
/i 

~ J P ,  Dodge. I thlr& the ef f act  of the decision ~ P J U U ~ ~ *  
I 

be moral, ratbar than anything ~3188. i 
r 

I ~ e a n  Clark. I suppose the essence of the declsioa I 



is that it wouLd be applied to any c a  se usl.lere the defendant 

may be cons!.dersd a cvrongdoer, whan he ems acting indi~Zd~aLlye 

Iqb. Lemam. Xf you a re suing an internal  c ollec'cor 

of  t h e  rJnited Sta tes ,  you cannot substZdlx'ceg you cannot; sub- 

, a t i t u t e  h i m ,  
I 

I 
I Dean Clark. This La l ike  tha t  ease. 
1 

I 
I Mr.Lemann. Thsn 8ect:on '780 does not  a u t h o r i z e  it, 
I 
I 

j even in the Federal cases. You cannot do It Zn any case 
I' 
1 then* / 
: 

i Dean Clark. Xi; does not nuthorlz;a it i n a n y o a s @ ,  ex- 
1 

: cept tha t  I suppose the Federal Qove~men% gives c onaent, as 
I 

!you have indfcated, 

$ 8 ~ ~  Lemann. S e a t i o ~ 7 8 0  says relating t o t h e  dischargh 

o f  his o f f l c i a l  dutisag i t  says, vWhe~e, during l;he pendency 
I 

i o f  an action," nnd so on, -F8brou~ht by or against an o f f i c e r  of 
I 

! the  United States,  or of a county, oity, or other  governmental 

i agency, and relating t o  !&.he present or  future discharge of his 

I of licial CLuties, such o f f i c e r  dies,  r eaiynpi, or othenwise seeks 

i t o  hold such of ficet" that the  a c t i o n  mag be c o n t i ~ t ~ ~ e d  agaflnst 

: h98 succerss~r in offics, 9 h ~ t  is t o  say, if you cannot aub- 
3- 

1 
I 
I ~ s t i t u t a  k h s  now co-22ac"i;~ sf %nl;crnatXr event@ fop the a3d 
! 

/ co -lector, and i f  you c axlnob do i t  Pn %he Federal c o w t ,  I 
I - 

I 

I 
I 1 Ohfnk it LG slsar thut you caqno% in a S t a t @  oase. 
1 
i 1% looka aa f P  the s t a t u t e  weye l5-mi$ed to junceion oslses 
1 

as t o  the present or future discharge of o f f i c i a l  dueiea* 



a r 

%ir. Donv~orth.This case c l t e d  was t he case of 8 S t a t e !  

s t a t u t e  * 

Dean Clark* Ye38* 

Danwopth. And ttrhat was the  offiaer by the ddefanl 

@I%%? 

Dean Clarke The Attorney General. 

1kBr, Donworth. As I unddrstand it, there is a motion 

that, as I am at prelssnt advised, I would rstrlke out H l e g i ~ -  

latiwe ensctment? and save wha.t we aan f r o m  the wreok.(laug 

B I , I ~ ~ o ~ B L I ~  Dean Clark, your statute does not a l l  

su3s t itwt;%on of one a f i i o @ r  f o r  mo th - r  whore the matter pe- 

latQla t o  present o r  fu ture  discharge of b l a  officlal dutfes. 

T h a t  is v s ~ y  important$ because take the cage of the a o l l e c  

or  UP internal revenuc3. The 036 oollector has eollecLcd t he 

moneyt %ad. JiT you bring s u i t  against hQ# waer the old not3 

--you cannot krlng suit  agalnst the present aalleotor. Undel 

thSs statute, you aouPd not sue his suacessor, because f"ci 

not; s m t t a r  relatflng to t;he xmssnt ar mtwe disaharge o f  

h2s B u t t e s .  iie i s  be'ing sue6 for 8ome mls&pprap~ia%ion o f  

the money by his gred@oeslgor, and your except 3.011 does net 

Dean Clark* Before t he, brackets, RuZet 41 slays " R b  

successor in o f f i c e  ma*j- be subtftwted as a party and the 



1 4 ~  I J i t  ~he11. That is ritght . Then I have a s ugg eat-  

! Lon on that. It hlnk that ought to be "~tatcs law,if ins-bead 

of R S t ~ ~ C o  statute," if we a r e  going to cut  out HZegfalat ive 

enactmentH--'' a t e  l a w B  bi uch as the  a c t  ton of a Sta te  ware- 

bousa aomfss ion flxing rat;est and therrs are a l o t  of S t a t e  

skntutes whero it would be a s;:it againnt t h o  State3 and an 

ordi r of khe cormnisslion fixing ratea 2s a Lsgis ln t ive  a c t $  

and they have hc ld  tba.t %G is th- a o t  o f  theState, 

! 1 p ~ b v l a f e n s  of t h z  amendment whlch sags that no S t a t e  shall bs 

r i sued withoqt 9ts consent$ bu t  it f e  not a statute. 
I 1 L I [ 1 

M r ,  h n ~ o r t h r  Bas not Federal jurlsdictlon bean* % 

I 1 1 
1 

j g 

away in &l -those camfa? 

i 
E I M$$ch@lLr Well, I usea tha t  a s  an example. 

There arts certain exception& 

I statute. 

i 
Nr. Ml'cchsZl. How have we % a f t  this csxoept ion, t b n t  i I i 

/ what is the motfi.on? I 

i 

Chairman, to groteot I 

! 
I 

s Z t u a t  i o n  that you r e f e r  t o? 
I 
I 
I Nir. Oxnay. Is t!.ii not tha situation in regard to th 
I 

* 1 

I s ta tute:  &hat uiidar this decis ionundor  ~ ~ a r t e ~ P r a d ~ ,  1 I 1 

leas we can find some say where;->y, by further fagts, 

sborving of a r t h e r  facts, %e can esouge the complete 







That La Rule 41, which says, "In EI i t  t o e x e e u t e  the  trusts 

of a w i l l ,  it shall bs not be nscuasary t o make the Lmir at 

l a w  a pra~ty;  bug the p la in t i f f  shall be a=k l i b s r t y  t o  make 

the befr at law w. pr.r%y where ha d e s i r ~ e  to have the  w i 3 . 1  

i: 
i .d 
I; !:re qobie. y b t  Aoes not often ?om@ up in tho Federal 
t 1 
I '  

I 

i Q B U P ~ .  1 
r : I 

I 

I t  MP. ~ o n w o ~ t h .  What rmZe is that? 
i 1  
I I 

Dean Cia‘% . Rule 41. Thkt I have not  intenaed t o !- 
I/ 

I : cover at a l l .  
i 

1: Mr. \Tfilickerohamr X e u p ~ ~ e  i: had soin% useful gw- 
I 

/I 

i: Dean Clark. !Fie have been unable to d l soove r  any3 ! 
i 

1 i l  
I 

!I 

on& wa sonderod if it sl.d not an; thinga that, conceivably, 

1 m?-ght not he 80. TTken ~ P B  YOU going to establ.isha w i l l  in: 
I 

I 
I 

Wickersham. T h i s  i s  no t  t a  e stablish a will3 I 

i 1.t; to execute the trustrn o f  a w i Z 1 .  
1 

1 
!F 

+ ' 
I s  M r .  Dobler But af ter  the semicolon it eJaya, "BU* 1 i 
;I 1' 

tho plaint iff  shall be at l iber ty  to m&k@ the hei r  at law a ' j 1: 
!< 

par ty  where hedeslres t o  have the w l l l  astablisheclaguinst 1: 
I 

1 
1: hLm2m." i 

I 
I 

5 I 

1 1  
ii MP* TWickert~ham. I Chink that is bad pllraa~ology. t 



o f  t he w i l l  mode bilirling upon him. 

*n 

iiir. %icksrsbsm. 1 do not supnose the construction o 

a w i l l  would of t en  come up $in %he Federal courts. 

~ ~ { p .  D0bj.e. I know a number of Federal suf'bs invol- 

vfng the constructiorl  of a w i l l .  

i: 
i Kickeraham. IC sag tha t  does nub ar ise  v e r g m u ~ h  
I 
i i i n  t h e  PederaZ crourt;~, but ueuaZly in the S t a t e  c o u r t s ,  al- 
I 

1 

j though i t  might arise fn the Federal court. 
i1 
i E r r  Uobie. There are a Parge ntunber of cases--I 
I L  

I' 

to talk about my own book, but in my case book I have a num- 
i 

ber of case9 there, ant3 that  l i ne  of d f s t i nc t ion  between 

what the Federal courts &o in pr'obate matters and cannot do 
I .  

i in probake matters 58 very diff loule to &eciBe* We have no 

probate procedure, but  where the ~ C a t e  p@a.c%&nrxra pomil2;s an 

indeptsncient bill t o  have the w i l l  acst asSde can be b~oughk 

Yes, suits t o  oonetrue the 
/ aireations 

/of a w i i l  might be b r o q h t  In a Z1sBcsrcil court. 

MF. Dsbie. Yee. 

Mr. YiRTiakersham. Therefore, W@ migkt; as well. put it 
1 

1: 1 ,  in. 
1, 

Dean CZark. Wsll, in praotit;e the only ease where 
l 

i t  ha8 been aonstrueb--%bey d3.a not try it in t he case 

Ikl u.8. 170, which was a sui"Et oc.lnTo]rae a peraonal t r u s t .  
1 



T h i s  -wle  goas back to %le 50 of the fonmer Equity Eu~es ,  

whibich vias promulgated in 1842, and Ze very obviously taken 

from Order no. 31 of the Court of Chclnce~y of England of 

F 3 lhils is the o l d  English chancery r ule i So that you can s ee 

that the o r lg in  09 i t  is very oLear. Now, it seem to me 

thanat that goes baak t o a proceClure that;, in practice, 8k lea&, 

we do not have in %ha Federal courts, and kf' thore ,  2s any quea- 

tion about the construction of a w i l l  is joined, w i t h  a l l  our 

rules about joinder of p a ~ t i e s ,  we cio not need to t a l k  about 

Blr. Dobie. bvly not leave them out? 

D ~ a n  Cl a~h .  If there fs something that Ss not oevers(i, 

lapilr. Loftilnr Pseoond  Err %biefs motion. 

Bar. MlrchefX1. It w i l l  be ~o ulderstood, that  this and 
- 

E q u i t y  XU% 41 ~ 1 1 %  be ~mitksdr 

We w ill now t alce up Rule 45. 

Dean CTark. Let me sxplafn about thicl Rule 45. T h l s  ; 
2 

s u i t  as a raprasentative &f a olasa i s  anmethin@: we ~lways  j I r 
.talk about, bu t  acr to what it really xiearn, that i a  alms% 

<2'$ *$$*>&$ > 

unknown. That is, in oertsin*&~ where you have a' c l lds  ! 
j s u i t ,  t h a t  is 8 x 3  pfg:%, but the ~xtsnt to wb$ch goes, 
! 
i .  ' 

how far representatives own go hsa not been clearly defined. : 

Now, w e  have done, as t h e  foo tno te  Z;o that rule pafnts  ouf, 

I 





not a mat tor  f'or us and it seema -to me we should l-ave the 

p~ocedure  by which the alass s;:itsc an be brought; with the 

a f f e ~ t  of t:he judgment tha t  i s  reooversd on themfpi t  seema 

t a  uae we wiZf have to h a v e  that  t o  the courk. 

Mr, Donwor$h. I had occasion awing paeC years t o 

bring a ~1~238 8ult of c~nslderable Lmportanoe, and T made a 

pretty aare fu l  investigation of the l a w ,  and I found it not 

8 0  d l f f  f c u l t  as one would imagine who ha8 not ha& the respon-' 

b i l i t y  of acting under % t r  It was a case o f  two rno~tgagee! 

seourlng bond issues, and there was a doubtful question be- , 

tween the first mortgage, bondholaartl an& the sanond mortgage 

bon8hald.era. Two banks were, a o t l n g  respsctively cra Cruattrea. 

Of course, thsy colQd not  decide the  queertlon, and the ques- 

t i o n  was how couZd they make &n a djus-tment t h a t  would be 

blndlng upon the bbondhol.do~s? The pvsperty was tvororth somet- 

thing oasr~$2,000,000, and a nmbsr sf bondhblders undsr sack 

class-'-there were about 759 under the P i r a t  and about; 900 . 

under the seeon& mortgage, and we fortunately h a d  t h e i r  names1 

and adareeaes of O V ~ P  three-fourths of themr Well, v s l Z l  
I 

sag thisI that we ,did not; have to take, the respons ib i l i ty  o f  

judgment, because before we got t o  Lhat point  Congrea~l en- 
1 

aoted Section 77b, to our great j o g  and satisraction. 
f-3 

Mr. W%oke~sharn~ Lhnt is one of the good things ! 

I 

I 
! tha t  $ ~ o ~ . ~ x L @ B B  done. 
i 



&, à on worth. Pen, but I fincl tha t  the Federal court 

incluCiing t h e  Supreme Cour t  of .the United S t a t e s ,  i n  ~ e c e n e  

dealsions, th~t is wfthin t e n  years--the Yup~eme C o u r t  of the 

United States held in one case that whelp@ t h e  partfeseelacted 

out of a very numerous elass ware euch that Federal. jusi~idict- 
I 

I $on etxistod--for instancle, you t a k e  a Zot  of p l a l n t i f f g  whom ' 

i 
I 

iL are  oitizcjns of the S t a t e  of glrashlngton, or vice versa, or take 
1 
i a Lot; of a i t i~ena r  who are aitizan.8 of CaLifopnia, Louisiana 
i 
I 

i 
; and o t k ~ e r  Sta tes ,  snd there m e  a lot of Aalsndants who a r e  
1 

1 o i t i sens  of IYashington. You could brlnz that s u i t  in the D i s d  
i 
I 
1 trict af WashSnyton, cnd omilt any i:.kiividual member8 of the 
I. 

i olac~s who zowould dsfoat  jurisdictionj an adjudicalon entere 
I' ' /I in thn t  a u f t  was blndlng on a l l  ooncorned. The cour ts ,  how 
i1 
1 evar, s c ruu t in i zed t  hi3 principle vrith gpeat aarer You must 
j '  I 

i 

! I 
h,ve er~ough ghpepresentatives of both p Z a i n k l P P ~ t  and defendants 

I 

I t o  make it f a i r l y  ~epresentativcs. Tha t  was the expreseion--: 
f 

You must not handgfck your pazatfe$. 

I 
i 1 happened %o seleot  23. I picked out  eho~le who VJ ere aost I 
t 

l ike ly  t o  L i t i g a t ~ ,  and those o f  oppasin@; vlewa, and I found I 

I 
IJ - 

23 who ha8 1ndiaslt;ed ogporting vlewa an one s i d e ,  and so I i : 

thought I woul.rl make ihe nurnhar on the  other s ide the same, 1 
- 1: 

%-nG t h a t  was Qons, Nor:, there seema 60 be a s l2 ;u~t ion  where! 1 
I 

! %here no o t h : ; ~  way of settling ra ~on-troobrGed p r o p o d t ~ ~ n ;  I 

i 
I 
I* 
i In that sui t l  and i t  may be, as Juage WggT says, that the - .r i. *, 



ultimate ef fec t  of the judqemtn is a matter of substantive, 

I ~ J  y e t  when you a>?@ dea l in  with a of settllni?; a laws 

Rna pnr t i ,es ,  1% Baama p ~ u p e r  to bring t h i s  in .  I thlnlr the 

rule has a real Sure tion tklere, Now, the, ~ q u i t y  rule says, 

When the queaticm 1s one of: common or general in t e res t  t o 
f? 

many porsons oonstituting a c2asa,H and s o  on, one OF more may 

sue or defend for  the whola+ 1 d i d  not think o f  this po in t  
I8 

i 
coming up and dld no t  brlng my ~ @ % B o ~ a n d ~  of authorltiss %ha% 

I 

I 

1 3: prepared in the I l t i g a t i o n  t k a  t I re f  errad t o. have not 
1 
/ *  any part icular suggestion to make about th is  at the presene 
!' 

j , t;ime. I might have in ter ,  at tbe next acrssion, when X have 
I 
! 

I i ha& time t o  look  tbe matter up. 

1 
i bzp. Dobfer I woQd l l k e  t o  aay one thing that Dean 
1 

I, 
i Clark probably knows--but everybody canrsot keep the ~ q u i t y  
i 

t 
rules at ;:he end o f  "iheir flngarrtigs. But th i s  present I /. 

1 E q u i t y  Kuls 3~ supplrintsd the f ormar Rule 43. 'UmIer the 
I 

1 
j 

o ld  rule there was an exgress ,F o v l s l o n  that i n  auch casea 1; 
I 

i the ju&%raont shrill be without prejudice w i t h  the righta and ! 
I S  
! 

1 olaims of the oppos9ng part&esr I 

I 

j 

I In d ~ n f t i n g  the new rule, they left t h t  outs w i t h  
I 

t I 

[ the i d e  that in csrtailn asses it wouldbe binding o n t h e  
? 

I 
b 

m ! 
I I 
I 

I olaes. Therea re  a number of derrislongl as to the extent 1 j 
I I I 

to u,hich 1% .Is binding. Tho leadine case 28 "%!he biupd@me, ~ , , 1 

I 
I It i s  a big thing, j 
j =of RE H w s r  m- a. Csrldwell, 

I 



and I think if wcl<&an shraae, sowthing t h z t  i s  fairXy lyslefltnTta-- 
; ./ 

if can -make a/klar,sif %cat; ion t hat the Suprea,rne C Q W ~  will 
I' 

I 

lr accept and *ha% w b Z l  br ing l i j ~ h t  out of fiarlmess, ic would be 

; be very desYablei? 
t I 

A 
6 ,  

k~,; Donwor;t;h, But the Supremet Tribe o f  Ben l I u r  cacle 
l 

i d  to w h i o ~ / ~ u  refdrred was against a corporation, 
I 

i 11 
I f A  - , "2. Dob~e.i They held in tha t  e u i t  t h e  the clecree was 
I 1: b$uine. 

2: " < 1 
rb 

i L  
j ,- 

r 1. i Z- 

Dean Clark, T3a~ I say that I was intellding t o  s ta te  
[ = I  'i 

r"i;anything more t b $  sxisting l a w .  I think we do s t a t e  exist- 
I 
7 k k  

* J ;', r I : I; b e ;  law stccura%el Ke have spent a good deal of t i m e  and 
. '/ I 

, '  0 

( [thought on it. here $8 A case3 where, if a lawyer g e t s  
j: 

I jiiito t t ,  he 2s oi.ng to be at Bea e s  to what the e f fec t  of the I i 
tl  

I . 
I 1 
? 

1 
i , ~qu i t y  m:ls i~. 1% seems t o  me that' it would be bad t o  &@&%& 

t t 
1 

! ls~meel fng pa r f ac t l y  Sn b e  durk, which is meaningless, o~ mean , 
I 

!&ven suggest the wrong thlng. 
I 

If you read the  Equi ty  rulo, 1 

b s  it stands, you may have a aasenwhere the qu~skion i s  one of 
1 I 

(camon or general intereetw the matter i a  res ad&d$cat 
I 

I 

k ~ n o t s o u n d e r  thsFedleralCLeoision. lV@aargno t t ry ing to  
! 1 
I 'i 
$naot nsw law o r  substantiva law, but we are just trying to 

I I I 

I 

$ell the bar what 2t is  a l L  abouCI 
I 
jl  

I 

I 

1 
I Donworth. Do you mean the Federal declsiono are I 

I 

$n f a v o r  of bfnding the olasa by t h e  judgment entered$ 

Dean Clark* Zx~apt whet we have covered by the ffrst 



eentenoe. The case of Zh@  upr re me Tribe o f  Ban IIur vs . 
: CaldwelL was the case of the otvnership o f  the h.xpreme Lodge 

I of a fund, imcl "cat is the  trce alaslj su i t  case, where, b v -  
I 

ing adequate ~epresdnZ;atlon within the S t a t e  you can adjual- 

! ' oate the rightrc, 

Mr. Wickersh&mr Take the Copnett oase. You have 

I the same thlng there, 
i 
I, 

I 
Dea Clark, Yes. Now, taka a e a s e  of a taxpayer. 

I 

: T h a t  is not n olass  su i t ,  and tbai; woulr not  be Pea judlcata. 
I 

: 3 
I Sugposs a taxpay r brines a u l t  i.nd says,  he whole thrtserssmen%i 
I bt 

ie i l l ega l ,  and I am cl oing It f o r  tha banef ft o r  811 other , 

Caxpayers." IIe gets a deafsion that; It is i l l ega l ,  T h a t  1s 
! 
! 

t 

I Dob3.e. They have held also that they cannot j o l n ,  
I 

those togs*&@rsr l o r  t h e  purpose of making up the jurisdictional 

/ amaunk~d ;;hose dag cratega* .t;ba"cire &papreme Court had t b r e  

i' i s  m% $$ge :le,alassi~ clamon Law cateaggrg.. T % k i n k  i f  you o m  
[I 

I 
L 

I breng light bare, you ought to do 9t. 
1 

I f ~ o m  %h*@ 
t Myilr. OZney. The prinoiple ilnvolvad hers/ undeunen"cmjl. 
I . z 

I point o f  o i  ew of numerous parties, whloh is, perhaps, mure 
i : 
I 

I 1 important than any other  citse. The, principle involved i s  
i 
I 

1 the eeouring of hi Jtldgment tha t  is o o d  against a man when 
i 

i he is not actually in t ho suit ,  anC: i t  a l l  &,epen&s on the 
I 

/ quetation of: whether u r  not he was Zairly represasntod in the 



, vhrhfich i s  good against t h e  man by obtalnine; a judgpant against 
, 

a ragreesntat W e .  Novr, the  illustratfons of that whlch some 

up a r e  axcoedingly numerous. They apply t o  Judgfi~nts again 

publ lo  offiaers a& rep~esenting a taxing d L a t f i ( t t  and the 
1 

taxpayers in the district, and the psoperty owners, an6 the 
I 

I 
1 var la t iona  und d l?  f 9oultfles in it ape great. @he One rule 
i 
I which c e r t a i n l y  i s  the rule--the one case xhvhlch 5 s  w i k h h  
I 
i 

the, p u l ~  5s  the case to which Dsan Clark ~ . B B  refetrred, of 
I 

;( 
where the intorest 5.g a joint intarest anr! a aufflofsnt nwn- 

ber o f  peo-,lta a m  made defendants, so %ha$ that nwfiber can 

i 
! fairly be taken t o r ep re sen t  the c&erss, and da ~ e p ~ o s @ n t  t he l  
1 

oxass, s o  tha t  when the thing 2s ~ ~ ~ k ~ t o u - b  to 8 conclusion ; 
! I 

/ i the judgment would ba held bfnding as to a l l  members of the  
g 

i &Lags BU'G BE 1 5 ee Itl this ruls 923 going to be extended ! 
1 
I 

j as t ime goes on Into matters t hat a Pe not mat2;ers of joint; 

/ interest merely, but matters of :omon interest. I can see 
! 
i 

i f no reason, f o r  example, w'?yJ, when the quaattidn i a  simply o m  
1 I 

I 

1 acr t o  t h e  va:' i d i t g  o f  a tax a2d a s u i t  i s  brought for  the en- 
! 
/ f orcement o f  t h a t  t a x  against 8uch a number of taxpayers a B ; 
I 

i 

.t;o mke 21; c ecktain that the mat2;or  i a  eanteatedfairZy 1 I 

' fought out--that O h $ t  judpent  h shoulci not; be binding on I 
I 

I every baxpager in that d f s t r l a t ,  and sooner o r  l a t e r  the 
I suah 
i 
1 oourts are gofng t o  aollsto some/eanoouaioa cas that8 and we 
I I 

i I Bo not want ot be here Zn a positZon of lergislatin(?; upon a 
I 

I 

i mtter of that sort--and. tZ la t  2s wlm t p9e are doing* We want 
1 

I 



psovlae that these actions can be brought and juaments  

obtained in these oases, bilk j u s t  whak the effect  of those 

judgments may be, in the  wag of we ought not t o  

debermjine, We ou$ht to Loatre that t o  the oamt, and leave , 

$ 
I t  f lex%bls,  so that they can ae{-jnXy the rajaaons-=apply$, a 

/ 
! reasonsble FUX@ and apply it, garhapa, progressive rulee asc I 

Cine goes on in conneatton w i t h  it. Ye ought no% t o  endeavok 

t o  l g g i s l a t e  upon a suSJect of that oharacte~r 

&. Dobie. Would you l e a  vo all that s t u f f  out, than, 1 

mthaC al.feo%:i the force of .the judgment? 

MF. S,smann. we got  the power to pass on that? 
, I I 
1 

hZr. Olnag. Z do not think wa Iwe9  and it axso strike# r 

me kbat there would be difficulty in staking ~ u l ~ s  
I that have 1 

been followed by the aourts t o o  aompletely. f note i n k h e  

Bfscussion one of the  qucalifioatlons clabtmed i s  tbat the re  
i I 
I 

ehauld be f a f r  repronentation. T h a t  l e i  not the law. 

E/lrr &xzworth ha8 jw t  passed up a suggedt- I 

i 

( ~ e a n  Clark r -ad a papep prepared by D ~ o n ~ o ~ t h r )  

Hr. Hitahell. T b ~ t ,  tests  the d i f f i c u l t y  ~ n d  1 ~oubf;/%f I 

I I 

I I we have au tho r i t y  to do i t  anyway* 
I ' 

NIP* Donworth. Is I t  n o t  a vary important featttrs 1 
1 

of khe Fsi;ei%aT jurisdiction? gat  only the The Supreme ~riber/  
-4- 

t 

of Ben Hur caro@, but ot;h@rrr? i 
i 
I 

i 
1 
I 



1 M Of course, it i s  fmgortani;, buS; we are 

other serltsnce th~t -iu por t s  t o  add together tPletrrs claim for 

khe purpose of' givlni?; jurisdf  c % h n  under the 8-kal:uta as -k o 

i 1 t h o  moun t  involved. That certainly 5s outside of o w  pro- 
! 
I / vince and changfng t k m  J i r ~ l s d i a t i o x ~  of' the Federal. eourt.  If 
I 1 
/ ws say, " t~e l l ,  they havo got j u r i ad ic teon  in that lrind sf a 
1 

klnd o f  a case, when, except f o n  our rule they would not  have 

it--" I Bo not t;hink we could do that. 

%IF.  onw worth. Wow far does your objection %oY Would 

you isavs ou-b tba  WWJB ~ u l e ' l  

Riir. X i t o h e l l ,  No, I would leave out the f i ~ a t  para- 

g~auh, whore it sags, "There a sum is a r equisite to founding 

a Fede~sll jurlsdfction, t h e  claim of' or  against thet alaes 
I 

/ shall, cont ro l , "  ind so on. X ~ o u l d  l eave out that  sen%ena% 
j 
1 Nlr. Dobi~. I wnuXd l l k a  i.o ziake tha t  motion. I 
i 
I 
i j think we can c u t  t h a t  o f f  p r e t t y  quickly. 1 make the mtj.Q~I 
I I 

i t h a t  that ~sntance be expunged. 
I 

I 
1 $3~. Tolman Beginning whsra l 
i 
i 

1 Mr. Uobie,. Dealing ~ 5 t h  tlze J u ~ i s d i c t l o n a l a m o ~ m t ,  
? 1 the sentence, "mere a sum 5a a ~ e q u i e i t e  t o  foundinp~ Ffsderal 
i 

I 
I jurisdic%ioneH I do no t  tl~lnk we have any power to l eg ls+  j 
i 
; Late, t ha t  i s  a $u~%u3l0 t iana l  question* 
i 

Mr. Dodge, %at i s  two ientenoes. 



7 

&bir, Wlitahtsll. L e t  t ake  them one by one. The f i r a t  
r 

!: point  $8 "~Kbra  a sum i s  a requisAte t o  foundlag Federal juris-  

dieClon, the c l a h  o f  or against the dlar~s shall oon t so l  in tha 

f i 3 s t  instancls, and -bhs claim of the fndlvidual in the other  

j Owo instanceeefl Now, that is a question of juriedictlon. 

1 I 

IVlFr Loftin. h a t  was your motdon, &f(lr. Doble? 

I 

I Mr. Tohan. I seaona '-ha motfton, 
I 

I 
~ T P .  h f X t ~ h @ I l r  Do you want t o  di8cus8 t lza t?  

I 

I 
5 M r .  Che4rr:r. Is that new, or i s  that the,resuJ,t of 1 

I 

i %he cases? 

Dean Clark. That just s t a t e s  t he present l a w .  It is 

I 
1 e* questlon again of whether we want to give i n f o m a t i o n a t  all. 
I 

i ft involves no chaw@. 
i 
1 
i Mitchell. Wal&l, we are, purporting to deal w S t h  
i 

la ju ~iadictionaX guol~tfton there. 

Dean CZark. I h&ve no wish to r e s t r i c t  any court f ro 

i going %o places PJhere t hey ought; to got but t h l ~  gzervisfon 
t 

1 

lur eplsenae Met been in squltg praatice since the  begimin~g, 
I 

: 90 gears, and wet have no t@ndency C b  7 0  anywhere sxaept  %o 
I' 
I 

I %vo%dconSualon.  I 
I- M r .  Olnep. J will. hsve t-o take lasue w i t h  you on 
t 

f that. 
I 
I Dean Clark, Take t h e  taxpayers ' suit ,  for oxampl@r 
I 1, 

b f ~  is. MitohelZ. There i s  a hood daaZ in it that ws 1 



i w i l l ,  no doubt, adop t  ; but heres -- re f our or f i v e  df f f srenL 

sentences, a nd we w i l l  h.ave do deal w i t h  them separately, nfid. 

i it is b a t t e r  to take saah one and have theam aerparately, and we 
I 
! have clean-cut qucs t f  on here. 
I 

i 
t h ink  it i s .  But I think i t  would be a groat mistake Tor u.s 

! 

; to provide as t o  the amount o f  j u ~ l s d l c e i ~ n .  
I 

I 

i 
Mr. ~onwo~th. We can leave t k t  t o  the statute. 

i sentenao will say ?%ysH$ those onporrsd 1' 
j '  
z 1 

I 
(The mot ion  was unan%mously 

I adopted. ) I 
I j r  

jl 
I 

I 1 
I ! ~ s l a t o s  t o  t he  e f f ec t  o f  a j u  sfit fn class cases* 

! 
I, 
i 

NIP, Donworth. JPIe clan leave that t o t h e  C o w  
1 

/ tlecislons, vuhlch are ~lat lsfacZ;ory,  and thcs CwGeA. &eaisionar 
y 

/ a re s a C 9 s f a a t o q  aalsor 
1 1 

I 

I b. Zeaann. In any event I 6x1 not think we have any 
t 

: I power t o  say wlmt ths ~ s f f e ~ t  of the judgment; i s *  
I 

i 
I I&+. Cherry. Well, Mrr Dobie poinked. out t hat in the 
I 

i 
i r u l e  which praaede~d the present Equity rule, that was attempt;& 

I 
1 MY. L@mann. It l a  not 2n the lgrearent Equity rules, 
1 
I' 

/ hou~evs~~-not; in Rule 384 
I 

I 

I MT* Cherry6 No, but  in -the pre~eBing 'Equity rules 
! 

34 I 
.>s 19fpe ~ i t g h a k l .  \mell, if wrs adopted. Judge ~lneg's 
3 i 
4 1 



r u l e ,  and preferred t o lenae if f l ax l t~ lo - -  

My, Cher~y( Interpoain?) . I waa only go1118 t o  th@ 

quecltfon of? our c o ~ ~ e t e n c g  t o  make the rsaomen6atlons. 

Lemcann. It mf.:,ht be a i ~ o o d  thing. 

Mr. Chsrry.. It might on the merits ,  but t he question 

2s whether it i s  within our provinae* 

M-a .. Lemann. 1s 5t in order t o  make a motion to leave 
nex* 

out  the  senkenae, or has that been a c t e d  on? 

Mr. ~;;&toh&LI* 10 has not been rrgted on. 

M r .  Doble, 14ay I ask a'quostlon about the last sen- 

m. Oln.ney. I malie, a motion Co strike out the  last 

sentence of h l e  45. 

Mr. Mitehell. That last sentence relntes t o  the e f -  

Is the-5.a any further 

d i s cuae ion  of that: 

gp, Pobiee I would ifke, to make that :he bas18 of 

objec t ion  that has bean -de--that %ha l a w  s t a t e d  here 
or O O P P B G ~ ,  

i s  not helpful/ and kbat  we ought not i;o go in to  i t  at a l l .  

Mr. Ulney. I woulanot say 9% is no t  correob, 

though I am not sure  about i t  bg any means. What I do sayt 

i s  .that in bha first place, i t  i e  not our TunoCion--that i a  

more important than anything else .  And Sn the ~ e a o n d  

plaoe, I think a nrff;ter of th58 sort should be Left t o  the 

courts to develop. I do not agree with Dew Clark at a l l  



, that- there hzs been no development in the decisions of the 

ooub-k uponnthe subgect. I -b hink q u i t e  the contrary i s  true. 

Xlr* Doble. T t h i n k  vrs have consistenyly broadened 

the  effeot of the judgment and decree in every cash  

Obeyr Yes. BBe want t o  h ~ v e  here in our praoed- 
k 
I 

: ure a grovision 'by which such s u i t e  oan be brought, and. tlzon 

I le"cth ecourt determine what the effect  of 'chose ju-enta ' 

I 

18, and 1 am oertsrin thst as +-imts goes on they are  g o i n g  'Go 
i 

/ apply the fund4mhtnt;aI p~inc2nle -that wherever a man has been 
!: 

1. genuinely fepresented i n  a pleae o'f l i t i g a t i o n ,  and there has 
i 

I been somothin& 0 2 .  some par ty  to it % h a  can be sald to have I, 
i 
j genuinely represented h i n ~ ,  and there, have been ca deterziination 
I 

I by the court o f  "ce rea l  lasues that are involved, both of 

/ law arid fact, t'rrat judgment i s  going t;o be binding on him* I 
1 

the& they are goilng in that direction, and that is t hs direck- 
I 
I 
1 : i o n  they ought t o  go* 
I 

i 
b ~ I P *  Dobietr You are afYeraid that  we w i l l  stop them? 
I 
L I 

1 be Olney, Let i t  develop, 
I 5 

I 
I 

i Tolmen. A B ~ ~ l a r l a t i o n  as to the legal effect of 
I 
1, w statu2;e is not procedure. 
k c  
i 
I Mr, Obey. Exa~tly, 
I I 

1: 
E Lomgnn. 1% is the ;(?8ers:al e f f r c t  of judgment. 
! 

%hat w o ~ l d  e a ~ r y u s  t o o  farr I l i k e  to see parople i n f o ~ m e d ~  



i 

, 

i 
I had t o  look t h i s  upsan$ 1 would have been glab t o  have some- 

\ 
body tel l .  me, b - i  BL~U. i do not th ink we osn *ortake $0 go 

beyond that. : i' 7 

I .  

5 '. 

lip. Dobier You do nod thlnlr that i s  a i'~,r&+t@ion of 
t 

Ppof Sundtsrlandr I do not see how that cot%%& puss ibzy 

'be considered procedure--the effect  o f  the Judgment, 1% abso- 

i '  l u t e l y  se t t l e s  the ultina2;o rights of' the party. A n d  that l a  
1 

Cho very eeecsnoe aT snubstantivcs law. I 
I 
I '%. Dab%@, Ara you in f nvor striliing that sentence 
t 1. 
I 
i out, Pm f, Sunderlwnd? 
I t  

! 
i prof. Sundorlanc!. I tliink w haves ~ o t  $&. are 
I I 

i clearly outs lds of our y ~ o v i n c e ~  
i 
i Hr, Dodge& NUT$ do you feel, M r .  Dabie? 
1 

I 
1 b ' l i~r~ Dobee I em d~bious about 9tl but T % hink if a 
i 

I 

j reasonable, nuibar o:' ua think that; It is que~tionable it 

j- ough;ht t o  :;a out; * 
i 
I MpnT,  MftcbelZI Thore  i s  a dilrtinct&on between o u ~  

i 
&etermlnlng the ef feet  of fi judgment upon t l ~  pilrties to the 

1 

1 

i P I U ~ ~ ,  and the elftirot on people w h u a ~ e  not. Is there any- 
1 
I 
1 

! Wing in that? 
i 
I 1 Rbr, Dobie, 3: think there is. If a reasonable nusfib 
I 

I 

oFs theset gentlemen thfnk %hat 2s beyond our pu~ol.ew, I would 
1 



I 
! 
I 

I@. &fitchelZ. A l l  in -Favor of atr lki% out the last 

j sentence of Rule 45 daa*i ing w i t h  the ef f s e t  of the judgment, 

! ~ 1 2 3  say "AyeUj those o q o s e d  "no." 
i 

(The  motlon was unanlmo~sly 
adopted* ) 

i 

!fa. Donworth. Z'he last gent;enae, ~i t iLLremains  in. 
i 
L 

MY* Mitch@ll. NU, we just; s t ruck  it out;* 
i 
i 
1 1%~. U U ~ W O P ~ ~ ~  The l a s t  remainfng sentencse T w i a h  Co 
1 
i 
i I speak of. 
1 

MP. Dohie. Do yaumean the l i ~ ~ l t  t h ~ s e ?  
1 

I I 
t&~. &mwor%h. The last son'cence that remainsr I 

I 
I lAT. OJney. "When persons having a scjved inkerest ar 
1 

1 

/ ao numerous as to make i t  ImpractZcabLe them a l l  before the, 
I 
t 
1  COUP$^^ an& so on one o r  more may inst i ta ts  a ~ t i o n  f o r  the 

whole I 

Hp, Dobia. Are y o r z ~ ~ ~ l n ~ :  to move to strike that out?  

I 
: Mr. Donworth, No. That t h i r d  sentenoe says# "when 

' 1  
i' pepsone havlng n sav tsr~ l l  intez?es.t a r e  so numerous a s s  t o  make 
1 
1 

! i t  imppacticab&e to bring them ~13. before, the COW%,. and 
I 
I 
r 
i 

/. object of the action i a  the adjuaica tion of &leims in or t o  
f ; 

:.petoific property, one or mope mag inst5tut;e ac t ion  for the 
! .+&, I 

i wholer" NOW, there $8 '&,:.- hhlatus th@r@, gou see$ x L ~  does 
+ 
I 

I I, no t  eay anykheng about tlzU 8efendgnts. To get whigt I am 
t 

; ~ ~ , t l s f i e d  i s  the t r u e  sale, of l a w ,  X w o u ~ d  add t h i s  provieio 

I 8 s  t o  defendants, af te r  -the word. Hwhole,fl put a corn and sa 
I 

i 
f 
! 

1 flan; a re~sannSle number of "chose, msrg be made &efendante as 



representatives o f  the whole. iYhan 'che complei nt alleges 

that the following 223 &xf?endants are in teres ted ,  the correct 

; pleader, t hat i s ,  %ha man vbo t e L l r ~  his s tory in good way 

will say, n T h ~ s  i s  a reasonnbZs number to be mads defendants i 
I $  

i in this caser" $Tow, v&mn the  oourt tries the oasa, in or- 
I 

4 

i 
i der t o  give 1% ths effect of a class ~ l u - i t ,  tZle cou r t  rmst 
! 
/ make a finding that a raasonable o f  tho~le int@reatsd have 
i 

/ been mads defendants, and that is a question of fncCs in the  

case whtchmust be ga%kc$dl on. Bo you appose this, Doan 

1 Dean  lark? 

M r ,  MftcheZ1. Is not the raquirement of a ~easoneible! 
t 

! number f o r  fairreppesentat$on-.&oeg not p m a l l $ h p ~ u g h  
i 

f k ~ ~  Donworth. Nor YJe hay@ not saia anyt;hin(a; as to . 

j &@fendants, but; only plaintiffs.  

Dodge. Can youhave a class s u i t  whereOhere 
a%d. 

a olass s u l t  was p8esible where a rum bas a sgesci)io $nter- 
i 

i j r  
e ~ ~ t  whioh he cla%m.ma i n  speolf  LO property. 

There a r e  s o w  of thoser aaeerr, an& I 

think; there have been a number of theme 

t o  ask Prof. Sunderland about %-rat--take, 

gra:n elevator cases. Tharg, Chs, &enorsits are no% auppo#ad 
I. 

i t;o be kept; asgap8 te. I think there h v e  been thoateecaaes 
I 



1 
in vdhich thag  sought to malre the interest separate. I thinb: 

! Prof. Sunderland can inskruot  ua on t hat, 
L 

Ppof, 8underland. I do not th.5n.k much instruo%ion 

: can bo giv.~n. I tb5nk there i s  great confusion* 
I 

I the confu$ion %a due, t o  the term noomon or general fnte~est,~ 
1 

i Nobody seeam t o  know what those t@sms mean. 

I kV 

I/ &IF+ OZney. o ~ l d  it be rlue prooaas of law to ~ e n d e r  
i 
I 
i a judipan% in a caas o f  thnt sox% which would be bfn&ing uaon : 
I, 
/' any one unless be was ctually before, tlne court? 
I ?  

I 

I ,  

I ,  
MP‘ Donworth. There have been cases where a g i e w  of 

peal proper ty  has been woquireq by The, supreme Trlbe o f  &&i l l rs i  

OP thatr and t h o  members of the tribeare, nwaerous and saatterw 

1 csd all ovep t h ~  country. 
I 

~lney, well, but they have a joint Interest kbese'a 

Ta that a several intereat  or a j o b %  
I 

1 i n t e r e s t ?  
I 
I 
t l  

MP. DanworCh, it i s  a esvsral i n t e rea t  of each ones 

gome one makes a deed to the  s~ptareme trfbe. 
1 

rely upon *tho Federal oourtar not to say when 25 people o m  a I 

1 pieoe of real  estate, 3 pagale can sue to determina the tAtle 
I 

I 

i 
1 o f  t he 25* The Federal euurts woul6 nevep say 'tha~. But 
I ,  

this rule w i L L  be considore& l i t e ~ a l L y r  
I I 1 

14~. 019ay. S-:-;p?ose t here are 500 of .  them, ~ n d  each : 
I 

: one has a severs2 intorest o 3 h i s  o m  in that one pfsce of 

[ 

i, 



p ~ o p e r t y ~  Ls 5% due process of law to adjudicate John Jones, 

who is one af them, who ha8 a cei3tain interest, is bound when 

he i s  not before the aourtP 

%, Donworth. If the corx~t  f i n d s  as a f a a t  that it P 

imp~acticable to bring them 2x1 before the court, and t h e i r  

i n t e r e s t  i s  the sama--I mean if they all depend upon %he map* 

! s t a t e  of factf; and law, and ii' pabrought a roaetonabLe number 
i s  

; ,  
in, and a reusonable opportunity has bean aocurdad all of the 

I I 

t o  corns J.n :: nd aesert t h e i r  rights, i t  i s  the onw way to do 
i 

I Mr. Olnegr Bu* when you add on thase other thiws t h t  I 

$ 

I you have spoken of, you come back to what Ls the fmdamental 
I 

! 

!: p~fnclple upon whfoh Chmcaawmust go, and that, that you can 
i 

/ pender a judgment w M a h  is binding uon a lnan not before the 
I '  

! court, when he ' k a ~  been f a i r l y  represented t h e ~ e .  

1 

i Mr. Dunworth, T h a t  i s  rtgbght. 
f 
I 

1 
t Nir. Olney. B u t  in the case of' a aeveral Interest ,  i 
I 

i 
i I where i t  oannot be safd that he wag fa i r ly  represented in the 
1 

/ [I proeeedlng, and i t  %a brought in such a way that he was not 
; 
: f a i r l y  representad, you cannot g e t  j u d ~ e n t  against him wi%hou$ 
I 
; his being a party. 

t 

1 

I 
1 

i 142. Nfltchell. We have strioken out the provirtion about 
i 

it was pro- 

; $&@& that; judgment would not be binding axoept w i t h  the  olaimg 
1, 



t h a t  the judwn4; paesed upon. 

3 1 ~ ~  01n~ney. if tkmk meane olsht or  more, v i l J  Bo fop the : 

whole =hare P;he~e i s  a a~vcral interpest 1% w i l :  causa t*laul~lbj ' 

I$Pr DobSa. I wouldi lke  t o n i k  on@ queetion i ~ ' b o ~ ' b  

thonu .I;h~@e senCena@rt+ I n a  number of the oo&e provJlsZoncl 
i 

I i they a re V @ F ~  mah braaae~ t han this. The$ sag t h a B  %here 

t h e r e  ' s  a wv.est;llan aP common or gane~al inttsree'k, or Che PG+ ,$. . . - 
a k 

t i ies &re  so nufflsroua that they cannot call bat broughl: b e f o ~ e  
> 

I 

; %he court: ) so that fn &. numbsr inartancerer under %he, --, code, 
1, b 

.tie bring thehem tn13, barore the  c ~ t w t r  The question comes %=,A$ s 

w h a t  kin& o f  odisesl aa w ~ufp, i s  it;# t o  vihich many persons I 

1 I 

1 ' app~y# and k2nd ~&mse the amber oi' persona 2s go ~ 3 . ~ 8 2 -  
i 
j' 

ii oua a8 t o  make i t ;  %ap~:ict2eribh t o  bKbg thsm before %he 
I '  

I 1 court$ and the, oasrtlrs are in u t t a r  conf~lsion* 
Ih 
1, Dab$@, knowkhatz but Tnaa% t o  ~srk, w&a$hsrt ' 

I 

it 
i a o n ~  aell:;~psrtely? Jtow want to rule, out tboas otheetr, j 
I I 

jl 
1 i l m i t i  i t m l g  to ehoae oaaecas @h.sse %ha g8rtSes a r e  sO IWmel'0~4 

@%I I 
1 

/ pie t o  make :.I; fn ipraot l .cn i~ l~  t o  bring tb~~nl/bef#rg court . ; 

1 t a j o i n t  interest a f e w  gsrooasauhl; t o  bo sufficisn&g whey 

1 



884 

it 2s joint the nwn'ber ou~h'b to be %nmaterflalg where it i s  

not s t r i c t l y  joint-- 
I 

~odge(Intergoeing). Su~porre T am threatened by 

a suit by a hundrctd dlfiqrsn% people, all basad on the same 

: question o f  law, but vn~yfng in amount, Hay I join 5, or 
I 

/ 200, and ge t  an fnjunctian bi&&ing on a l l  of them? 
? 

I&. Donvsorth. Do you mean in a s u i t  to quiet t i t l e ?  
I 

I I 
F*!,lr. Dodge, No, a b i l l  to prevent multiplileity of 

I 

i i azxtts. 
I 

I 

I1  hnr. Donworth. It hzs never* been appPied in t hat kind. 

I' ofaasg~ 
1: 

I ; I  

i 
Nr. Obcsg. In the b i r c u i t  court  of Appeals i t hink 

;I 

i ,  YOU cane 
i 
: 

Wlck@rsham. If the l i t igan t s  claim an Intero~C 
t 
i '  
in a s u i t  o f  real estate--if there wtrpe several  and oaoh one 

: 
i 
! 
' olaimed an interest3 suppose you ha8 a thousand acres of 
! 

i, land involve4 in a Fedtsral s u f t ,  by a whole l o t  of 3mentrmen 

1: !-who c2a2med alfiererrt; sntrlsar on tbhat land, 
I #  
i UP. Lemam. Do you mean on dilfferenS, plsoee of land? 
i 
I 

I 
i Mrr Wickarreharn. No, I mean on the smei$&~&L)T land. 
i 
t 
i: 
i But %they were a l l  based on some 'common claim. 

I M r .  Mitchell. Common instrument; i n t h o  a h a b  of 
$ 1  
1 

11 
I 

/i t i t l a ,  

BIT * !njickor.~lha~q. Yes, com,r:on in te ree t  i n  the  chain 



I ~ P .  ]Lemm. ygou~d tl~al; not be, u ~ l d a r  the ~ @ c o f i d  

sentence? 

%Iiir ,  Kicke Perhaps so. 

ld r  LB-~$Y~.X~-+ am wcnderiag wbai; oases would be o o v m  

eB by t h e  t h l ~ d *  

Dean Clark. The first one would oover the orepdit;or 

suitst the  seoond would cover Caxgayers sulks, and the thf: 

5nt;ere~t An the fmd* 

MI?, #obfe, The repor ter  has made it olear %habat t?ze 

acscond one i s  s ~ u r i o u s ~ n d  t he  kh!.rd one is a hyb~ld.. 

hlr. Donworth. hrs ~ 1 ~ 0  mnde i t  c l ea r  that y o u c a :  

not do  it hare unlesls i t  18 impracttcablar to briqs %&em a l l  

Mp. uob$@. That  is tht3 -po>int I ~ a i s e .  We are l i m i t  

2 ny* the oZd Equ i ty  rule 

Mp. Wicker8harnr Vlh~n the facts have bsan heard in:-&kt 

aaae as  t a  the number o f  LZttgants who nrs held bound--whose 

pepressntation was helB to b u d  those outslatp, they subse- 

quentLy t r i e d  to uvoZd tbe ef fect  of the action. %hat; wan 

that case that has b c e n r e f e r r e d t o .  

I@. Donworth. That was. mantioned in the sultY I d 

$ 4 ~ ~  Wickorsham. The 'Eribe was sued by name in the 

Ms, Donworth. And cer t  in indivldtaaLa were j o in@& 



'F - 
+ ';'r. + !\Ffcl:sraham4 Yes,anB a f t e r  judgment some 

of <;hi3 rnern'berss of "t;e class P J ~ Q  ware ~ e a i d a n h  o r  other  Stat;@, 

claimed that -I;hoy were no t  bound, 'bscause to malre  t h e m  partier; 

vdould r e s u l t  in n, l o s s  of the Federal jurisdlaC2on]i a ncl it 

was that they IT eret bound, although jwisdic t  ion was based 

sol~lg on d i v e r s i t y  of citizenshipg but f have not got  a 

atatemsnt showing the numbor or proportion of the.wholer 

P r " f ~ +  DO@@. Yfa8 tha% an aoti-on at law o r  a blll in 

zJpr Tiokaysham, A 3 1 1 2  i n  e q u i t y  but the ~ P % B -  

a i p l e  would. app2y. 

Mr, Mitchall, Prof ,  S~mdarland, m q  I acrk you whether 

as I underertand it,you are  s a t i 8 f l e d  w i t h  the f i r a t  setntonoe 

In Rule 45, exclei~t  *hat you sugges* that ths r equl~ement; in 

%he f i rs t  sentenoe, about t;ba large number i e  an essentlral. 

Do@a t h a t  atate  yow posi t ion?  

P~of. Sunderland. Wmre it is e t r i o t l y  B joint Inter- 

e s t ,  that is* 

Daan Clark* want to ask if it would be d e s i ~ a b l e  

to have a sent enoe 8omatlning l i k e  this x " A t  i; he institution 

sf t h a  ac t ionl  reasonable previous not ice  of the olaes in- 

%ereetsd shall. be hnd an? arlltspcsd, w i t h  a right t o  fntervene, 

with a vlew :-.o s e c u r i ~ g  ca8stquate pepresentation o f  the re- 

malning members of t ha  class, and until or unLetrs the court 

h a  expreselg eonseated t o  the withdrawal or dismiereal 



I I think the whole theory o f  %'his adequate sepseeenta- 
I 

I 

: tion in the courO vtouLd do whatever was neoeeeaxy- anyhow.Bu-k 
I 

that would be a Zitt3.e s ~ f e r  to put in a safeguard of that 
/. 
i a  

; klnd, and I do not see any r e a w n  f o r  not doing it, 
I 

i Mr. %dg;.~~. That is in terpnla ted in t h e  law, i e  it 
I 

i 
I: 

jl n o t ?  
I 

i 
i 

I 
Dean Clark. Thare has not been any speof f la  p ~ o v b  

1> 

/ @ion f o r  no%lc@, I take i t *  I take it, however, tha t  the 
! 
11 

/ r ight  o f  Sntervention has exilsted* 
I 
I 

I 
:I I&. Dotiget. WPIXX, l e  the b i l l  t o  r eatrain multipliaity 
I 

of aatlon under that seo~nd eevlCsncel 1: 
i t  

I b e f r  SunderSanCL. There is no o ommon intereet tbet.e. 
i ' 

of l a ~ r  A1Z %be @@$ah%@ are depenaent uponthe same question 
were varying in 

Sn amounb, 89$ 

lagainat: five, OP (s 2x of them, a nd wa were t; rying 
1 

i: 1: t o  g e t  o%he~s to come in, and .the, Federal o o u r t  proceeded@ 
I .' 

/ with 1% and %sous8 an in2un:hion--1 amet%gr obably 
IJ 
I )  
i' wrongly, that$% waa bincZing on the o2ilsa 
I; 
/I 
1: 

Dean Clapklrc think that probablgfs tha sseoond, but 



Mr, Ni tohe l l*  Iwas wondering wh&l?er, if you 

bpought a s u i t ,  nnd the rest of "cum stood around--I was 

eondering whather 1T  you brough2; a su2e you could leave Ghe 

iL  A C ~ ~ M  ~ a ? ? n t w g  oak-  

P 
abuaod. I do not  recall a ense o f  collusion. Do you % h i d :  

they hcve been abused, MFr ~ o b i e ?  

dabla. Z do not think so. 

They are too  cwnbersom~. Nobody 

wan%t;s t o  g e t  in to  one I f  h~ can avofd it* 

Toban.  X think there is an impartnnt d i a t i n o t -  ' 

I 
; i o n  in those ceaos which deal w i t h  severnl intareots not 
1' 

joined, bativeen the gomit-bing of %he ownera of several in- I 

1: 
:: terests to joiin and binding a olaes of defendants vrho hove 
k 

several intereots. It swmm to me %hat the case tha t  we 11 

h5v@ been considering are not ansso gWaEt: of several in- 
1: 

1 t a ~ e s t s .  This Ben EIur o 6 e  l e  a aaa$'-dP%embo~e of' a 
1 
I1 

rp.r,toj:nal inaur~ .noe  cornpan rnd. %hero  nrs very many ather 
1' 
' 0 ~ 8 8 8  of %:a&% clssar-while in w e  caa@ t o ~ h r l i o a l l y  %hey may 
1 

I 1  // 
hhva aever.sl intarsi i ls  in the %hole insurance p!-licy. B u t  

1 

i 

! these asses go further than that. They r ofsr t o  the rules 

and reg:iLni;$ons anti rates t bs ~ h a  ~(2nd in a aooiet7 
1, 

7 

ii 
I 
1; poasesaing asmts in whieb they a l l  are  in'berestedr NOW. 
;I 

I 

1 i r  
.pure oass of s u i t  bfought, fop  instance, by the  majority , 

I 
t 





v1Niakorekuun. Was not that pukat? 

l;ip 

vls$an or several inte~eerts be extended Co defendants with 
I 

ssva~al interests. It has been proposed bu-k not aeaondsd. j 

lililrr Zof  tinr lapiir. Donvm?th mado the moelon and I aeconb- 

i sd st, 
1 

k j s I ~ ~  Wicke~shblm, Arreaaona'ble number of those inter- 
I 

i 
I @&bed of those intcsrostad mi@ be made defendants+ 

i 
4 T~lr. Dan.-ortb, As rspresenf a t lves  I 

i 
I F  I 

Mr. Boblee A r e  you w23.ling to have that, Dean Clark? : i: 
is Dean Clark. Wait a minute. 1 

I 

1: , 

Prof. knderalanir. T suggest, Mr. Chairman, %hat 1 ! I 

1 
I i 

i think the re  is soat, advantage in w r ule whLch is trot crpe c i f i c j .  
!, 
Iz 
j 3: t h ink  that these oases are so important %bat the court 

1 

I 

I ought t o  k : v e  some, aah8m8 of action in dealing wlth them and 1 I, 
I' 
' !I daallng with t h o  speoliec ciroumstances t ha t  come up, and it 
!. 

( i s  very difTioul$ t o  lay clown any definfte &(stalled rules on 
I 

I 
the  sub j e a t  . IT we have same very general and vague rule, ; 

' I  
I 

iC  BUG^ as  t h a  Equity rule, the courts are able, in construing 
1 

11 that rule, t o  daal  w i t h  the aasas as they come up as they 
i 
k 

I /I 
i is should be dea l t  w i t h !  In other wortks, it givetl a vory d free 
i 
I >  
1 I< 

h a s i s  af deoiaion,  and 1 am %noline& t o  think, in such a 

dlfflcult fieZ& as th is ,  
5: 

/ flexibility in tho dec ls iona  of i.,ht, court .  . 
j j: 

I: 
' Mr. Donworth. .And ksre  you go back t o  th6EQuity I 



~ u S e  

prof. sunder2and. 1 bs l i cve ,  on the vshale, that i e ,  
1 

1- as g::od a provision us you could h v e .  

I Mr .  flonwort;h. It waer as a r e s u l t  of tb.t; pule 
i 
; the dup~eme Tribe oase went the way f t  dldr I 
I 

I Wir* Dobie, Yes. 
I 

I? 

I Dean  lark. h y  I speak of %hatr In the f ir8.t 
1 
i ' I place, the Equity rule i r c  u very aharp limitation on the 
i 
i oode rule. The Equity rule $8 not: the code rule, and they ' 

po ln t  out tha t  they hava a80pte& i t  from the code ru le .  But ! 
1 

i 

you w i l l  n o t i c e  tha t ,  instead o f  the alternative of the code I I i 
1. 
j > r u l e ,  t h e y  run i.t together.  ..% : 
8 %  

I 

i l  
E ow, going t o t  hs somewhat broader question whather I 

' 1  

i 1 

! we, ought Co do notk.lng t o  clarify vague gtsmpali-bies in ! , .  - 
f: - f 

11 i - / pleading Cq @t&, S muet say that 1 am a Z i t t l s  worried at  7 

I ,  

i 

I 
j: t;he tendency 'elm Comlt f  ee has more or leas  fotoLlowed. Par- 1 

j 

haps i t  i s  all right, but what we have done is right alow [ 
I 

II 

to go back t o  the judicial Zan#pwe, even t hough it %a a I 

1.1 
I t 

I 
1 p r o l i f i c  source of litSgatlon. There has been a suggestion 

i I 
$hahour rulesought t o  be models to be fol2owod. And I> 1 I 

I 

/I inaGsad of t rying t o  work out rule8 that  ought t o  bta 
ir 
ji 

I moaela, we havet accepted a l l  %he 028 mossy etatmenks t;h8;b. 

j3 t 
i have oaused lots of ZiGigation. i 

I 

I 
1 Now, hero i s  another caaa ahess the rules  are no* 1 

! I 

l i  
I 

Ik 
iz 
I1 

t 



clear, and we ju3t throw up OUT hands and do not t r y  t o do 

anything towards clarifying them. Now, if we g o i w  to 

bui ld  models, I nay a very serious question arfsesj I. mean 

if wa are going t o  accept t~aditional, moasy modetls, a very 

se r ious  queetSon arfses which on@ o f  ths mossy models we shal 

follow, -the Equity ru le  or the code rule; So much f o r  " c k a t .  

I want t o  answer now -b he question which W&B asked me, 

if I would accept Judge  onw worth's suggestton. Judge Don- 

/ vorthfs suggestion goes further than we had in mind= I 60 
I 

/ n o t  know that I wguld ob:ecmt to it: but we had not thought  
I 

I 

of FncluCtlng the def exxiants in t hut pa~ticular aaae. I thfnk 
I 

t at waulc! mako .tha.i; r u l e  include also bslls of peaclct unae~ 

class s u i t s ,  2nd with. the doctrine of regresentationi 
r :*. I+TitcheZ%. 1s it the law now that persom hav ing  . 

I several interests, and where the defendants are numeroucs, YOU 
i 

Il I 

oan group them or b r 9 q  in a group r@pressnting a clasir? Is 

1 that  the l a w P  
I >  
I 8ean Clark. T do not know of any aase that  goes 
I 

I 

1' qi:$t@ as far as t hatL 
1' 

1 
I Mr. Dobie. i s  w m s s t  ion o f  genenal ar o ommon 

1, 

i inte~est, whatever tha t  meaner 
I1 
I s  

1' lVLsi Mitohell. No, I am t axking about the thlrd sen- 
L 

/I 
1 tence. The ~eclond sentence i s  a c ommonflque~s~ion 
I 

ef Xasv 



Mr. -k ib le .  There thore  is no commoa, &%&on of l a w  

Dean Clark, T h a t  19 @QTF@Q$ 

I~IF, 84JIftchsllr Jtt haa beenmoved'toadd t o  it a pro- 

p'laiion that would make t h a t  agp2y t o  the defendant, so ibhak 

you can bring in a group o f  dsfendante. The question T aerke 

abouti that wae whether it was %he l a w  t o  d o  s o ,  or whether we 
I 
1 are making an advance on i%Lt? 

1 

I MP. 'I l i iok~rsMr Under the New Y o ~ k  praotioe, it says 
i 

i t ha t  wheres tha gueeition is one o f  gene~arl or cornon Interest  
1 

1 and the aartloer a r e  numerous, bne, or =ore may sue, or defend, 
1; r. 

I h b .  Wlol~ersharm~ That m u l d  OOVBP it. 
I 

I ' 
] \ ; T F ~  Lswnn.  That is p~actiawllg the language of the 

1: :I 
I 00d@?l 
i 

1. M r .  ~~lckersham. T h a t  is the language taken Prom the  
I 

1 %  ; old cod@* 

I ,  

i. 
Prof Sundarlandr Pss 1 but gs t praot f f)al confus ion I I 

t 
I. in'the d e o i a i o n ~  as to w h a t  are inoluded in those two clasaea+- 
j 

1 

i.- '.i 
i. '  as to common or general in%srest, or w h a t  1s included w ~ @ P @  '> 

! 

I 
! 
i cia lona both ways on every propbsit ion you suggest. 



!~fftchell .  Well, t h i s  proposal t IB t we h v e  before 

us,of t h see  dffferent classas a s  they are 8oes not cLear up 

: those unaertaiatics and ambiguities, 

1 
I 

Dean Clark. 1 eun very much convinced that it does, 
i 
'. :~nd I think ulees prohibited by the Comm~ttee I can w r i t e  l a  
I 
i ,  aornething Chat w i l l  acoomglish a o m e t h i n g ~ i f  P ~ o f .  Dobib, does 

I PZ 0% i ~ d ~ l t t e  2;h& standard WQT& firs% 
i 

Nrdr. Donworkh. I was not aware v b n  I made -bhat :no%% OB 
1 
I 

that the effect wars r@str ic ted  t o  the thPrd sentence. I am 
I 

/ m r e  of tha t  now. $be old  Equity r u l e  only p e m i t t e 8  %hi8 
I 

/ /  

th ing  t o  be done vhvhe~et therts wns a r e d  alasar. Of clourse, 
I '  5 

i I $  

the word Hclasaw i s  rru'bject t o  def in i t ion ,  but naverthe les~  
z 
I 

i. there had t o  be a c l a s s .  T h a t  means that they hnd t o  be+ just, 
! I  

i 
is in the  same boat. In the rule opgoai"c %this Rule 4llirthaS, 
I Y 

, i s ,  old  Equity Rule 38--25. sayr~r I 

I 

i s  

t a  many persons aonatitutfng a crlase oo numerous,@ eto.,"one, 
I j 
1 
;* ol? more may @ue or defend f o r  the whole.n I 

1. 
1 [ 
I That obviously @xcIuded, anything l i k e  several in te r -  : 1; I 

1 caste. They had to be, lsxactJy alike, and their interssts 

I: 
i: had f o be axaoLly allke--perhaps not  in dolaarar and cents, 1 
I f  
1 

jj but o f t h e  sszmenaturo. 
1 7  

1' N ~ .  Dobie, Do you mean w i n g  Che word flseveralyt in ; 



i t s  teokmlcal  sense? 

Mr. Donworth. No. The word 'falass" oarnot be & m e  

5-k i e  just ss if. they sai8, flarovidsd they constituled a claa&" 

,,nd ws know more abouC w h n t  ik me-na. NOW$ the G U ? ~ ~  it seem, 
I 

go@@ a l i t t l e  fur th .or  t h a n  thgt, usl guotea in th23 work on 

I. Coae :?laadins. It aags %hat when the question may be one of 
t 

1 1 

' common o r  ganrsral Sntorest t o  many persons, o r  when the pap- 
11 
! 
I t i e s  ::re S O  ~ U T ~ O F O U S  U E ~  to make kt Impmatfca'bfa t o  aue tkzem 
1 

; t 
a l l ,  ona or more may eue or aefend f o r  the shale. The seaon& 

; clause ignosss the class, n nc2 jwSi; make8 impraotlcability and 
I 
I 

i Hntmercsityu the t es t ,  and I: am inclined, although qh I v e  

 eat respaat for $bet thought that ha8 been gut in on t h i a  

draft  of t h i ~ p a r t l c u l a r  section-4 am Inclined to think %bat 

i the coder p~?rovttlion, which goes a little beyond the oltl ~uLepl, 
I 

i s  good enough. 

MI?. Dodge. It has caused a tremendous amount; af lit%- 

nrl wa ae r t a in l~ :  do n o t  x-snt, ss Dean Clark eray9, to 
' 

o l d  iarshionstd language if we can Improve 1 underst@B 

ess thme sentenaes are well within &he iaw* 

D e a ~  C&a3?kr $hx% i s  ~ n y  p~ofound conc~~a%on of t he I&@, 

Dodge, Do you abjeat t o  th-b, Prof. 8und.er%and-' 1 

Prof. Sunde~5an8~ I think that i s  s u b e t ~ t i a l l y  with-: 

in some lawe (L4ughter.) There are so many dif fersnt kinds 

that 3 wouLd no% say what the law i s c  



Tilr. DotQer 1s t % ~ a t  l i k e l y  to cause troulsLs w i t h  the 

old code provis  ions l 

p x ~ f .  SunderlnnB. I think wa ought hot; under criroum- I 

I 

i. stanoaar t a  take State coae languager I tla2nk that would be 
I I 

I a cal&mitg. I t hf& e l t h s r  we ought to t ako thflrs lan&mge 
I 

j 

/ tha t  t h e r a p o r t e r  h ~ s  su,lrgoejto8, or we ought Co take a 'ule 
I 
i, 

1 that i s  not  tho coae ru2e. 
I 

Dobf61r men though YOU think. t h e  code i a  finee 

Prof. S U ~ ~ B ~ - ~ P S D ~ ~  you w i l l  not know r a t  the law 2s 

under tha t  coae pyovis ion. Is that  not t rue, Prof. Dobie? 

Jibilzl. -%bie. In some aense. think you mighght 
I 

I 

f%3rd1y ever." I 
i 
I Lemann. Z think if ~ l l r ,  @&BFB., o m  improve tbfs 
i 
i 
: i: Zanguags ho wf J l  do ft * I thinlx you ough;ht t o  look over yow 
I 

key Zanguage and. see how muoh clearer  gou have, made the d i t -  
i i 

! a  

! uat-ion. The E i ~ s ' c  two s ententes did not make 5% olearerb 
i 
i M if you can do anything p a -  cou28 not  ob:eet. The three 
I 
I 

/ I <  

wnqld  come under Bquity Rule 38, I thfnk. B l ~ t  mg feeling 
8 

1 
i s  unless there i s  some ab:ection to tha t  Xanguage, and you ii 

1 

I have a strong feeling that it marks some advanae--whioh 1 
i I 

I 

Dean C b p k ~  have not been& rylng t o  r a f ~ a m s  the  



Desn Clark. I su~pose,  you a r e  cor rea t  that an in- 

telligont court, not belng hela up by all of the deoisions, 

ought i;o d o  under ti..@ old Z q u i t y  r u l e  ahat you have said hem. 

But I do not knovi of  any lavryer that  aaD be sure of wha t they 

i a r e g o i n g  tt &do. Blit  ft doesse@m t o  me chat t b r c  is et. 

1 l ittle advantage if we can help out  the bar. 
I 
I ,  
1 Mr. E&lkoh@lL Ia .the law in the Federal cow% conaist- 
!8 

, ent and clear? Ia this ,  a f t e r  a l l ,  a Federal gopoaition, 
i 
1 

and we do not ~ M F @  bow much confuslan there is 

i o o w t s .  The poin t  is whether t h i s  mle s ta tes  the law oor- 
I 

/; that? Is there ear2$lxaisn? 
I 

I 

Now, what oafi you say about 

Prof. Sunda:rland, 1C (7Io not th fnk  thsre i e r  muoh con- 

Dean Clarkr There i c r  not  much confusion, that  i s  true, 

and the difPicuZty i s  that the 

!'$quit$ r u l e  looks er. good daal l i k e  the oode ~ u l a ,  
j and yet i t  

k 

': is not, and t21e vihole atm~nphere or aroma of clans suits add. 
1; f k  
/ to tb confus %on. 
1 

;; * 
!, . I' 

I 

Xlr. Olneg, Of course, b r e  i s  the p r i n ~ i p Z @  that 
k 
i 

1 

/ .gove.c~ns. The unaerlging $21la?g that would be accomplinlle8 
I &  
5 

! 

\common k o  a inrge  numbor of  people, o f  one s u i t  .that will 
!: 
! ~ s e b t l e  that; contro~ers~:,  without bringing in the large n m b e ~  
I 

I 



0~ having them ~equ%red  i: o aaCctaZly Bppsar Zn tke oouat; t o  
of % ~ E & P  Ante~egLs 

g e t  a f n f r  trtlal--if they have fait' repressnta~lon/~ t b L  

I trialc Ona difl3culty wtLh t h o  rule in in the ineue'f icictnoy 

~ B B B )  Pm m5nd n jolnP, interset ir! tha  cont~overny, &nil an kde, 

t l o a l  in%srest fn t 5 o  cantroversg, get the Zntsr~sL o f  ~ a o h  

I 
:, exa~~pEa, there a r e  C1w cage& r:ffeoG$ag water rQh%s t k m t  con- 

; atantl-y ar ias  en CalilPo~n%w. Unilap o w  law, %he ownor of? m y  
i 

I s  

/ land FBhoae undarXyln(3 w&%srrs ape ~ u : q l i @ d  f ~ o m  the  stretam ha23 
I 
I 
I 

~n int;spast In ;;&J ~ators  ::f that er't;rem. The 

i if a~gbsdy Crfse de t aka  water out; of %hnt  s l r e m #  he 2s 
t 

i I p1"@mpt;k~ 2nv01v~a w l % h  perlz~pa n thousan& Ztuld ornetre ar mope, 

j They a l l  have a o ~ m e n  Intexro~t, and tbsy a l l  have a se~garato 
I i 

tlntarcset in %he w&ter, kactauae, saah hae his o ~ m  land) but 
I 

j thsy b?ve the @am Zntexoftt in %ha.% cantrovl~rpry, nnd 2t shou261: 
i 

be a aaaGroveray t;hat tolled be slst:,I@d in one pieroe of %kt%* ' 

gation, an do vhethor this man had the ~ l g h t  t o  take the %ater 

out uniel? %hose a2rc:imstanc@a, unrl the Xaaw ftn %he matter l a  

in n tstnke o f  flux, cs  i t  belfevs fn gnlng as fas? are 

wp, opln ses OU~P wag ~ Z a a r  t n  go % n t h @  way of provitdlng a pra- 
cedurs by tvlnieh tk.stla Lh%ragi;8 can be pxosesn%ecl $0 the &ow%, 

and than l~avlng it; Lo t F m  e c w t  t o  de%emine juftt how far 

they ahall. go sad hon Cheyare af.f@c%@dr 9~2; Z 



I 

the classtllt5h&ar proceedflw ere there i s  a con t~ove r sy  C h a t  in- ?! 
I 

' volaea a large number o f  people* 

1 .  D i d  use not all agree t o  that? The 
L 

i speoffic question we are do~m to as 
I 

: as drafted covers siU. the caees 
I 

! 

i w i t h .  The, f i r e t i  pa~g~lra:>h deals wibh join% interests. Does 
1 i 

that  mean joint  interest in p~ o p e ~ t y f  Dean Clark? 

Mrr vickersh@n. Does that not mean a common intsreatp 

Mrllr. Mitohell., Wall, i s  that  a proper ty  m&tt@~--a joint  
I 

/ $  Interest Pn property,  t h a t  f i r s t  setn-benctd 
6 ,  

I 
i Dean C E a ~ k r  :VB intenbed i t t o  be a joint inbezlest in 
! 
i 
1 i prbpcsrty, but  I am not  sure but what the words voommon intsrea,tt;" 
t 

! might do here. I might say that I have been som 
1 

, i barraased by the suggestion that  P ~ o f .  Sundorland mad@ some 
1 
t 1 t fme back, %hat i n  %tiis situation we b id  not nee& tu require 

i %he gar%Pes t o  bs so numbrourc, and if 9t fcr bhough"t; dclsirsrble 
I 
1 

I 
: some rood.'.f i o a t i o n  of the language @@D numerous ae t o  make it 
I 

&mpractloablefl ~lrauld be made, 1 

I 

t EF, Donworth. l~hls a t ~ g y ~ ~ ~ p e $ L ~ ~ w ~ ~ g a e t h ~ a  impress-: 
L \, 

J I - '  
3 

i ion rlpon I haye lands& wiiare 2 ste~tsd out. v@X@n -- I e-4 
; >  -? I -:tbbe B q ~ i t y - ~ - & ~ & * % ~  '&'.L -..3. -. - 

/ '  $0 campart;.g the thy@@ thl&sdk%"6&& &* xt@+&i 4fi8 1 
i --- 5- - - -yvr-. >-  ,* 

r L . I >  - &%% .....-* - >,-> * < - * $  f m < x < A * A > *  *z? ! -$~% 2 - 8 -  
~&$$@$Jf--&&g#&?~' .?3 I. a ~ ' n o j = '  f i nd  >fi Rule 45 t h e  - / -- - - I * .  - - _ -  4 

I i nvolved 
i' 
! 6ird~~i3%&~ t where t h e  question/is one of gene ra l  o r  common 

. i i n te- les t ,  o r  where the p a r t i e s  are  s o  numerous as t o  make it 



1 i n t o  the suit - -1  find that the wor& 

., t t o l a ~ s "  i s  l e f t  out entirely. 

is t rue,  because we 

mening2escr, 

Mr. f)onworth* Well, i t  has proauced many deareea that 
8 .  

have been a f f i m d r  And perhaps f t  is a w e m e s e  of mine, but 
t 
i 
' 1  f d o  not l i k e  to tiepart f ~ o m  -the old  landmark~l whf  ah have 
i, 

and which have beem 
;< 

I I s  ruled upan an8 which can be 1 up by the lawy~r when he, 

i s  golng to act ,  
I 

1 the3 court w f l l  say, "Yes1 but th is  2s a new rule and new irtngt 
I 

fdr. %Viitch@ll. Well, should say it made them classes. I 
I 
' J; 

I he : ips% aentenee 2s wb~en they h v e  a joint Sntereet In 
$ 
I 

! proper ty  and are numerous. 
I? 
1 

I&. Dobier I do not i l k@ Chat word "joint" unless i t  
I 

r 
IL 

! means that. 1) 
1' Hz. BilitoheZ1. Then the next i s  where they have a 
I 

$ 8  

1 t, comxon questlon of law or f a c t  and are numtarous. 'here they : ! I 
I 

! 
I orre in a elass, beoause they have a common question of law i 

or fact. The th i rd  sentence s ays, when they have a se&?al 
I 

I 

I 

i ir:terast, but i t  i s  an inaterest  in s p e c i t i o  property, and 
I 

%hat makes tham a claas. $0 the.& I cannot; see but w h a t  
I 

! so f a r  a s  the class i s  oancerned, i t  has dealt w i t h  %Wee 
I 

i 

1 

! 
i 

d l f  f eren-b elasses in any aspeat. 



&'re D~nwu~th. %ith all due :,respect, kWe Chairman, I 

do no'c think persons hav2~g B conmon question of l a w  between 
I 

i them are, in a czlasa. 

Dean Clark. Are taxpayegers 2n a aLansl 

!< 
I 

I ?  

There is not a questilon of l a w  nt all that 1s not  common t o  
1: 

a vaet number of' people. $+ OE course, we thre~lhecl that ou% 
!$ 

I/ and Vote& it; out Ther only &iff  ere::ce between what we ~ 0 b e 4  

ou t  and Ghla rniBd2~ senterlce is that  in thfs mid8Xe sentence 

a t h e  mxmbep mur:t be, so large arr Lo maka 1% LmpracLicable t o  1: 
i 
I T  

i au@ them a l l .  
I! 

X:r, Mltcfiell. Could we coves your olass point by a . 

gsneral provfslon thak where there i s  a f a i r  represerrtatfon 

of the claas--then you introduce the w o ~ d  vcla~eH i n t o  i t  and 

make it appear that w@ are r ea l ly  deal%% with a cXaieh 

+Uodpo tJ 8 0u.r aotLoa .today is not final. 
L 

1% Mr. &!Stohell. Nor 
i ' 

I : a, Doagere To brtng ?ha quetertionup, I would l i k e  to; 
I ! 
I 

1 t h a t  ws adop t  the %h.roo sentences pfovisionally, ohang-' 
I 

' b g  i:ho i~orl:; "Joint'y in the first l i n e  t a  H&ommon+e And we 
I 

11 

! @an he suppl$od w l t l i  a l i t t l e  m % B o ~ a n d ~  of t h=@ @xistling I& 

1 

1 I *  

I in regard to these matters. 1. 
I 
I aean ~lrark. All righk* 

I 

Cakes the p a l e  d o w n t o t h e  wordsflinstitute a ~ t l o n f o r  the 1 
I 

> , ..-- < I 

I 



Mr. MIt~helIr There, are nu differenoes up t o t ~ l e r @ T  

D Q & ~ B +  There are no difftsrerncea except t o  c h a n g l ~  
I 

!' f f j o  ntH to vcom~o-:'! in t h e  first l i n @ *  

Earr Lemann. Row about l eav ing  the Hcemen I n ( ; s ~ e s % ~  
I f-3 

in there? *he subjsat matter of the suet purls into the 
ir 

I 
I' 8 e ~ ~ n d  sentence 
i 
I[ CAark. 18 C O ~ : : O ~  in~eresi;  progerty that 
!I 
t 
/i I is meant;. 
I 

I! 

fSiftchel2. Z t h i n k  you oughk to say- BO, beoause 
I 
I 18 

I do not see any diatinotion between i t  and the seoond one, 

I 

i &lr. Lemann. A comaon inte~eet i n  prope~ty-- 

Dean ~Zark(3Bte~poeting). Where you have, a spoo&f%c 
I 

woperty. 
I 

1, 
~ 2 ,  zssrnnn. ~"5rher?cs you have a common 'ntersat in I 

i 

1 
I 

w. Lemam. No, I have no objection t;o the ph?ase 

Hcomman ln ts res t  in pvopertyfi, a3 Lon6 on Z !mew that  it i s  
I 

I 

wickepsw*  ~ o i n t  tenants, o r  tenants in cowon, : 
I 

! 
I have a j oin"cint;ersst in p~ogerty.  
I; [I 

Dean Clark. 1% would go iururthsr than that. If you I 
I 

! 

I 



really want t o  be tesal~nfical about it I w i l l ,  t a lk  ahout 2%. 

3 Dodge. It means Lnter~sG of the same nature, and 

l h  &3nwosth. 1% shows w:-iars you spa gett ing when you 
I ' d e p c r t  from a thlng that has bean the sub jec t  of s o  many adjuaid 

1' 
i cations, and try to get aumetthlng betters you s tar t  a new 
I 

1 %  

i '  l ine  of decisions, 
I 

I 98 
I 
) Mitohell .  I arsk/whether by ~ ~ o z n m o a  i n t e ~ a e t "  you ' 
I '  

i 
!' meant on n questfon of law, oi. whether you maant a common in- 
i 
/ t e r e s t  in property. Z was not clear about that. 
t 
I 
I ,  Dean Clark. I meant; property. 6n. the maeter of 
L 

I 

/ %here belng various ~ules of the aour 1 would 1Ske t o  QQ&@' 
i I 

t 

.$ the Equi ty  zrule was a new things so f a r  as I know 

i I 

I: 1 j u s t  t h f a  f { ~ r n  was absolutely new. It m e  said in the Hopktn~ 

e&ition t b t  i t  warr a new ruler ada ~ t e d  from the cod@ pro- : 
I 

! 
; e8ure. It; ha9 bean construed somawhat. In baot, i t  has I 

L 

i 
i ! promoted a good deal of litigation whiah is not y e t  ended. 
I 

: I t hinlt the Equity pule itself fcr greatxy &desirable to avofdg 
3 

and I must say that I am l ike  Prof* $undo~Land--if rn we are  

going back t o  moss, I would  ath her take the ooae moas than 

the 2qulty moeag because I am afraid that the Epulty rule 

$8 clearly restriaCZve . It might not be if the aoda later 

wen% that way. But in terns it 18 very reetriat2ve. 

ldlr NIltcheT1. I have not enougb knowlerdg.get my8 e l f  &out 



@Lass cases t o  asK any in.t;e%l&genl; que~ttions myself. But 

the  way I feel about it k h i s  afterneon, my own personal 

pref e ~ e n c e  would be t o  pass over this mle, except insofar 

we have stricken out some parts of it, and refer  i t  back to 

the aommit0se--but Largely f o r  the purpoeo of @;lvlng mya~Lf 

a c hancre t o  study %hiis 8 I do not know anything about it, 

IVlr, Dodge. That wouLd be jusk the same as to approve 

provisionally,  wfth the request for infomation.  

b* MitaheL1. hy~rr8~ --OlJ WW~% to do I t *  

Mr, WI~3kp sham. How mout I&. i)onprth'a runend&@n%? 

Mr. Uonworth.. 3C would withdraw that bscauee I f i n &  $6 
does not  con- eg the !dsa. 

~ T P *  Zemann. I second&Iilr. i)onworthte motlon, I think 

the rer3orl;er has t i i s  heart on i;hia, and I do  not think i t 

would do any gob&. 
$ 

45 clown t o  the words u~n.natitu=ke action for  the whole, w i t h  

the subs t i t u t fon  of the word BcammonB for "joSntH-- 

Mr. lTJAokarshsrm (Interposing). 
t WBPP, add alrco "in ; 
1 

property." 
I 

I 

words "fn properfy" were included. 

Dean Clark, AX1 right. 

Mr, Dobig,. T f  a9 vote  on t hg t ,  I amfrank to eEly that' 



I am theoretical on those subjects, and I would l i k e  t o  hear 

i 
. I r o f .  S u n t l e ~ ~ a n d  a little f u ~ t h e r  on what he has t o  sag in 

eonrleation w i t ?  whether we ought t o  take  s i ther  t;b oode moscl 

or *he other  mosrj3 fn o t h c r  words, v~h@Cher i t  i s  not desip- 

able t o  have ra ther  a f l ex ib le  rule here, rather than to t r y  

t o  :,in it doam t o  sin a n a l y s i ~  that, possibly, may be as broad 

OP may not. 

I Prof. Suiierland. It scremcr t o  me, that if you -bake the 

I r  
; aads rule, 1% w911 iingsot i n t o  the Fe&e13al system a $pea% 
; I  

/i deal. o r  litigation, witba  Large body of precedents, and argu- 
!! 
I 

! m ants as .to auata%ning of v a ~ f  C ~ O ~ S - L P U C ~ I Q ~ B  whf srh w i l l  be I: 
I 

I 
I 

j; wge8 in t?m Federal Q O W % B ~  which wmrill t a k e  con~liderable th$ 
II 
I 

! and i f t i g a t f l o n  in the F e d e ~ a l  courta, to decifis w h n t  Inter- 
5 $  

prst~tion t o  make of those provisions. 3 think that  wl&Z be 
I 
/ unros tmate .  I t h i n k  I r w e  a r e  going t o  project ernypossi- 
I 
I 

bil'%y of 1 i t l . g ~  ion i n to  :he Padwal  c ourtg, m d o p  he ~guity 

rule, l.t i ~ I - 1 1  be better t o  take euch a coup of progosnla as 

i Dean Clark has made, whlcb w i l l  very l i k e l y  turn  out to be a - 
I 

i 
prao ticable s e t  of rules, Now, it may cause some l i t iga t ion i  

!I 
11 

I but I do not  th ink  that his rule, i~ lllkely t o  aauoe aa muah 
I 

$1 litigation au the adoption o f  the 018 @ode rule. 
$ '  

i 
1: W ,  DoblZe. How about the Equi ty  rule? 

I 

Prof,  Sunderlaad. The Ecp i t y  rule i s  vepy vague and 

1 does ~:ot gLve u a  a graat deal  of trouble, and %here frr some- 
' I  I 

! 
th ing t o  be ~ a f r l  in favor of the Equity rule, in dealfng wli;h, 

,: 



a big subject 19ke thlsr 

1 t h  Are you -ready for  the  qu--@tion? xhe 

mo$lon hcs been m ~ d @  %a &Eiopt &ule 45, down t o  the words 

@may 1y18tftute nc t lon  for isha whoJ@", an6 ~tabs"c%.l;uke the W O P ~  

" jo in t"  In ihc  f irsl: l i n e  and "interest in pro- 

perty" fop mere "fnterest" In t h ~  ssecond Zif i@r 

D. Logtiral I cllcl. not wdarstand. thai; nas all the 

ae you hnva ststed, and let the  mat; te~ be referred b::-ck to 

-khe reporter f o r  further coneidernt;fon, en %ha ligh'b o f  

disousalon %hat has %@ken pJace here. 

TiIitoheIL Th&t was 2mplied4 I 

XFA~, D ~ d g @ ~  It  war^ expregsed. 

Nlr. MiCchelZ, But we o m  have St rsferred back t o  our-, 

~ e Z v e s  Pop fu r the r  con8 iderat ion and. studyr 

&lp, Dodge. @ / C h  a request a f u r e h e ~  yt'l8rnoPandmr 

( A  pots WBB thereupan taken 
' upon the unotion, and i t waa 

adopt;@&, a l l  votfl.ng ?tn fz%~03? 

of f t  except Don~orthr) 

b e  mir. Chir~aian, J do aot  car@ wcsh abouC a 

aaye LEI right;, buk X am pex+Xectly willing t o  ~efeut  i t  babk 

and thero v a i l Z  be no d9Pf ioulty about reoone f&erat90ne 



fib. Uob~e. A11 rle;l?t;. 

Mp. &Niltchdll. We wi23 now take up Rule 46. 

Dean CJark. fktlt~ 443 preeenl;s a l i t t l e  kht3 s&ne p ~ o -  

position. Xmeanna have atterngtad t o  leave uuC the code 

p~ac t i ce ,  aleor  Zut at; any rnte,  1 lmve put up threer dfffer- 

snt auggsst26no. ffrrrt i b  an at'iempt'to abate  w f t h  *some, 

~ B ~ T $ B  of pa r t l ou2a r i t y  what I thanlx t he  l a w  l e e  The secant3 

i s  an at%empt t o  do f;l.m same, thing, only. mope br ief ly .  3j1 

the mooan8, ovo throw up our hand3 g;;o baak t o  %he Equity 

comgulao~y a o t i o n  %n a mat;%eri ft eayei "an ai2plfcatllon Lo 

fgx$arvsne .in nn racli;ion mua% be gpcdn-kad t o  the pez'eon wlio o2a 

should be oawf~thlng meaning R~snsonably madoeg In the code 

there, 98 urru4allg $om@ provioZon to that effect, nn8 X. think 

if wa wca going t o  make 1'; aomp.calblory c.'n the 

would b@ obXlged g o  1st h i m  %n during bh@ tr2aZ. From t b  , r 

f&oO ijhat Z-k 13 rjmaCLatory, 4 think rou should lea%@ eromathing 

$0 the court, and 1 suggest rromething l%ke gaensonablg ~nade," 

I 

Dean Clarkr X thought of noFse, i f  we alXow@& inkerl 

seakian pathsp l a t e  in the su i t ,  even. any. t%m@ before f %nib1 



deal- with 8 p ~ ( ' f f % 6  p r e p ~ ~ t y ~  end P t  ~ a y  n l ; f m C  the3 rfgh.t8 

of a person 3.n property, or have ~ o m e  baarlng upon it, when 

th re 5s no r e a l  rciason f o r  having him in a t  any t fmcs* 

$ 4 ~ ~  aonwo~th. T$~II, any porooa so long as the court 

ha8 control of ;:b- aatfon. 1% !.ra too l a t e  wlnen the ooun'k ha& 

matla :Its d ~ ~ ~ ~ l o n ,  

Br. &f,ll"cche21r What; do y'oc mean Q$' granting an a p p l i c  

aatson Co intervene to a person ivho is reprosentedl 

Iloan Cla~ke That goas bg-ok: t o  the c l a r ; ~  su i t ,  

MF, Dodbfe. T h a t  1s a person ~ ~ h o  is ~?spraaent@d, bu% 

wh~ro the ~apreae~baCion ils ina&quab@, am8 fie has ab BifPsrea 

Wpe of claim, for same aeaplon, a d i f f  @pent' quesCion. 

Dean CPark. %%RF@ are anfa o r  Cwo  mall m5stwkes $32 

X n  tth etixtb lincl, i t  eaya, Nan 

srvene mag be g~antatd 2n the dlreation o l  the 

cow$, that' r~houLd be cfdiecretf  onR Snatoad o f  idirerrtion.H 

3% :,hsa enti of that sam olentenoe, it says$ "pusrsuant %a 

Ru&ag 42 anti 39," RuZe 39 5s not k b  one I p i r a n $  'che~er 3% 





%. L e m a ~ ,  hfi6 I ras wonderin@: wQ@ther %hat should 

go out, f o r  tka same FeatJune that we took i t out in pre- 

ceding ruleel whethertbi~ m i g ; h t  .be ta oase w!.jez?e we state it 

wrong3 bmausra my i d e a  2s %hat you coula intcs~veoene in a cage 

whs~e you could not ha p l a i n t i f f  op defendant, but you could 

stay itn, because T have daugl that, r;hare an intervtariorrs 

am~xm% zvauld not have g o t  i t*  So that I amrafsbng two 

points 

Dean CIa~kr Dldd not that in%aXv.ve nz~'~ertg7 

RIP. M;ttoh@lL. No, i t  was ra eb."$b-lnvolvlnp; a Loulsisma 

s%wtu*a, where i b  &it% not, ,000. 4 p ~ G g  ~wbo km@ 

a great  more in'cro2verd than 
d 
rv@n%ion~ $ 9 ~  ~ t h s ~ s  who 

M P .  ~ ~ b i ~ ,  J think: %hat ought to go ou% * 

1 8 ~ ~  Lemma And 5 tki* this  seoond ssnt;anae would be * : :  t 

Goo 'bsoaa. But fls no% the other ob jeatlon $hat: we took ber- 

fore, the  real olyjee'eion, that i f  i t  is a jurisddotionetZ matt;er 

ths cour t  has to a&t%le i t  and we ccannot &o ao? 

Dsan Clark, I take, it, Xr. Lemn ,  'but gum cage 

Lamam. Ha, wa dfld not clalmany in%er@st in pr 

perky. 

Dean ~ l a ~ k r  Well, some one who was .repree&nl;ing g o b  

Ha, se, did not brBw It as a alas& bSTY-- 



a t  l o s g C  I F ~ a ~  no% relylag on t h e  c l ~ s s  b211 p ~ e v i s i a n .  I 

bya\tsht it under :%pity Fiule 87-a b 213. wk~ich involve& the 

L4.B of . e l g l o n s  on wkzt constl"c;ute that ,  

&icr WSckorrrl2~m. T h ~ r e  are two dso:ls.ions %U the hof- 

fee% %ha-;; fgkc c..-bizongl6.p of an lrltorvonor sk~.a2~1 no% dts- 

p&ve %ha court of jur?lac?ictlon. 

Blip. Dobier An& you cnmot; ate ek jwindjia'c%ong an 

Dean Clark. Born, you w i l L  no%@ tbfs diffioultyr Tf 

5:ntores,tod u ~ l - e r  t h o  common ques- 

of Law and. facf; prav:tsl.ang an$ you would not 

of %hem have "c oact i n  subordination t o  the  main gro- 

saedj,3?,ga As a m s t t c r  o f ' f m t ,  -i;hs court can sever an& 

g ~ o c s e d  as t o  one, ~ o u ,  3.t vroula saerr? rather u u ~ f n r t u ~ a t s :  



tfsnce--%hen the men who are alreatZy %la the action can  carry 

it on, eubjeat to %hie ge~neral rLgh% to aon2;~ofk Z;rJ.al 

when t hs a u i t  i s  on, and yet, thls poor fallow w h o  was %nks~- 

vening, 1: take it, couxd not preors any cla3.m o f  hfs om3 ha 

juat has to do whatever the pla9ntWf wanG~ t o  803 t o  take 

whatever *he g la in t f f f  

?VIP* WSckersham. Sometlmtmea f % would make a 10% of? 

D~,bie. 1 am inel.int%d to thl& 1% woul8. I sm in- 

clined t o  t h i n k  you &re rlgh?. 

$r.'~oftin. Do you m..an this language? 

Rr. Dobie. 4 I msan tha t  langulagrs of: tha Equity 

rule, that the, in%erven%ian %3hal2 be In suburdlaabion to, nnQ 

in rcraognliblon of, th.8 psogrtlety of the main gpa~eedingr" 
I 

I I 
I 

& b e  E;s$%Ub T do 320%  OW, I M'PI~  i f 3  B I ~ X L ~  o&$@ 

brought in xay ~ j u r t s ~ i a C i o n  of a p~ocseding under hz mortgage 

f o r  forealosure. A Crustse regretrernting a large number o f  

bondhpldcsre w&a tsuing, and a smlL group o f  bonaoJders 

bought; t o  inCervcsn@, and questioned the pm?opsiet;y o f  'che main' 

I psopeeding, and claflsied that t h e  trudtee was hpPogerly re- 11 

stand t he  new rule, t h a t  would no longeG ber a lfmitat5on o f  
1 

I 

aruahan intarvention, &id the queetiianarlaes in~aymind  . 
I 

s 

aiJ to wh@the~? you would wan% t o  perm%% a amall (g~oup a f  
1: 

I 

I 



bondUnoLders t o  intorvens fn a procrefiding of that k%nd hind 

have a controversg bebween the truslCae under t h ~  mortgage 

and a smalL (group u f  bondholders a c h  would delay the i%til- 

Mrr Dobfs* Suppose the small group brought I t  an8 

%he large group intervened, and the large g ~ ~ u p  owned more 
+&& 

bonds and 'more honvtly 5at;erestedr Suppoec two pdlople 
A 

brought the s u i t  f o r  L0,000, anil 18 flnl;orirened having an in- 

Oeres t of .  $2,000,0001 

Pa. Loftin, You ~ C f l l  do not; g e t  t o  the question 

Ohat was raised a8 prupriety of the main p~o~ssedingr 
U 

,EByr q~b%&r not tho @ 35 man, if the C U W ~  

was willing,. be able to gi~e~slClon the propriety of it? 

:.:re  ofti in. fdo  not think that ils praotSlcaE, be- 

aause in m o a t  o f  these instrwwhts @reatt;ine; trustees under 

mortgages, there 5s a prov i~ l lon  about "r;hs nmber o f  bond- 

holdars  that can reriuZre the psooseding t o  bring the fore-  

Mr, Doble+ Yeaa 

MPr Wi(fk011~lh~~a. Y@g, but BUppae(a the r e ~ i s l t e t  

nm@er hae oonour~ed, and suit, has been broggkrt: by the 

truet;ea, and than a majarfty comes along and t~ays, f lThat  i s  

a l l  verg we13,* We havo no ohj~lct ion t o  the, slxat, But 

the wag i t  28 being run $8 whlolly %to the intsreart of the 



mlnorl%-g and agttingt th@ interest o f  ths majority," and th@y 

f39k a.zn intervention. I have never l<XKWa a denial of that r. 

X hatro heard of a T s w  individuals, but not of a large nwdosr, 

?%n& they Etre slJoaud to come in An bubordlnation of the miln 

s u i t  Thoy may not  bs allowed. t o  ohalleng~ the juriledlction 

of t h ~  euEt, but they nnay $he candwt o f  the suit ,  and 

&SF. Lofkiln. In the aaes X mentlaned. t h ~ y  ahablenged 

Mrr IYiakershm. T do not think they can 40 that. 
:I . 

&fp, Loftf.n. Now, the rspor ter  hias left out that l%Bl%k- 

a t i o n  under the new rule, and under his ru le  the court oould 
I 

go inko that quaeltion. 

::@an Clark4 There uvae some doubt of what fs menn2; 

wihcra n oorpor%t ion was co l lu~i ive ly  yu* In%o kankrugkoy and 

the oreditors were allowea to ita$;terven@ In the w ~ t l l ~ n .  

?@r Dobie. T% $8 not in any o f  the coat3 p~o~i@ions 

Dean Clark. 1 know* Of oowse,  if youapplied+ilze 

'&Rule gtrla"cly in the hooaae, 1 have j u s t  pu%, J: thlnk thegpe@& 

Csps oughk t o  be allawed Go intervene. EB seem8 t o  me3 e)thia 
4 

whale quest;lon oomes down to the stdm2n9et;rakiv ~rdera  to be 

maae in the running of the, aation* 

z z  
have c~arried f u ~ t h e r  the idea af  mu%%igls psrrtftes %a a ra2nglsrJ 

ThglC 18 something you d l8  not have, at alx a% dormnon 

That has bsen t h e  dsveloginenk uncicjr the oode$ The 



938 . 

~nul t ip le  Cendencg bhaa been t o  carry i t  a Long way uncitir the 

~ 0 d e 6  P fJorgcxn emphauized howr muoh th&% had t o  do with 

his paper work in the oPf%ae o f  the clerk o f  the ~oowt, when 

i t did not FEIY~ ineo tho t r l a l  in court. XI; seems to mcs unm 

Sortwater ff we do not p~trovlde, Ln .sea~ly par% of the lit- 

igation, that  the court may bew~ and adjzlsL your o1a;im. You 

are 7oing t o  provide a proviaLon at vsrrtance w i % h  that, in 

favor op %he man who has itatarvsnea. Ths man who ha8 in%er- 

Tenet2 %ill. nat be l ike  the &he? pa.r*t2ssg he can, wPkh the 

pa3rm9ss9un o"  klm oau~t, setparate tho  i ssuea  out and have 

thaam segaratetlg t r led ,  or tEne  action s e t  down anti he isr he3.d 

&am ta %he 0~3ilyfnal'aetbon. So that 5% ~reemed t o  me that; 

khme  wa.\ratl not very muoh ~Jlanae o f  ka;xmltion here, because 

the court; %a ouppds@d, under o w  x%uZes, t o  mks ox'ders through- 

out the, t ~ l l a l  to prevent; Imposition on on@ party. There wae # 

not muoh danger i f  you d lB  not have i t in$ bu% %f you dfd 

have it in i t  was cr prov2sfan %ha& put; the ibntorvenor i n  a 

&if f e r ~ n t  pus%$ ion from all the o C h o ~  parkles t whereas Ief he ' 

8 e . i ; ~  iln here, he $8 no% in a ciiffe~csne gosit.ion from-the oehor 
I 

&&. Cherry. Aa betmeen the fllrst am1 BBDBXLC- WOE&$B~B I ,  

of thia rule, woul& you oerre to stake your own fl ~ f e ~ e n c s ,  

Dawn Clark? 

Dean Caarlre I havo tt preferonce Tor t h ~  f ire%, ars I 

thcsugh* i t  told more. , 



suppose the 1Sttle part o f  i t  that ooverea the question of 

ju t . i sdf~t ien  its goSng t o  be, oaak t o  the winds, i s  283 (Lsrughter). 

Nlr. ~&rnann. 3: think %t would be extr@mely unfo~tunate. 

I;P. ~ a b 5 e I  I think the Suprame Cotwt LEI gofng t o  pule 

vePy eqenerauely an that paint. If the motion tle in order, 

Z matae tha aaogtion of the pula as it i s  drawn by the report-  

Mr. Cherry& ThW?icb one? 

&IF, Dobie, The- f i r e t  one, inaludflng tha language in 

brackets, "on such t o m s  an9 oonditlons ars the a o w t  &tar think 

p ~ 0 p 8 2  to i m p o ~ t ~ . ~  dk1t3 %noitlentally, MF. Nmond haa aalP- 

ad my attenteon to %ha f n o t  that the West Vf~gin ia  Comgl$kt;ee 

specif laally reaomended that %hi8 prapr%e%y suggest ion be 

%@f$ a~ez-E3e 

Do imposea? Do YOU leave, those fn 9x2 yowl motion? 

ion, buC junt t o  g e t  tlomcsthine- barore the-Cunfsrtdnc@.' 

MP. %!d$%chelX. Ia there a ~ l e c o n a  t o t h a t  motion? 

&IF+ &litohell. X t  3.8 f o r  %ha ndopeion o f  Rule 66;, in- 

@Zudiag the m r d e  2x2 bra~ket~ l .  

IArr Dobie. Nut; tho ~ l t e r n a t L v e r ~  tha :'Ire% 

P&+ i r ,W%~ko~~hamr Not; the firert altermativs, but the 



I I ~ P ~  MilGehalZ. That is rfgh:htr 

J Do271.@. Yes9 mci str ike out %he k? B B ~ ~ B ~ C B  be- 

Ncrr BViolser~hm. Do you maan whare it s,ys YlWwm"Snn- 

t i o n  und.9~ the first; scsn%snos a$ this rule, nesd not; 'be sag- 

?D# Lemann. I obgts~t  %hat the aecona sentenae i a  not 

an aecu~ate 8 %a& ement r 

ylt. ?Violrc3rrsham, Yola m=an Tau would, leava that t o  the 

1 h Tho motion was t o&opt  RuXe, 46, In- 

cluding the a o ~ d a  bra~keha, and omftting the two seam 

Cenaes aomeating w9eh NInt@rvenZ;ion t a d ~ r  the f &re% sen, 

tenoe o f  this ruleH, down $0 -the oro~&s. "jo&nsd as p l a % ~ % i f f  



t h f a  p ~ o v a s i n n  in the ~ q u i t y  ruZs thatH the interventLon 

ba in csubordinatflon t o  and in rsoognition o f  .t;h@ proprfctg. 
* 

the maln p~o~ee&Pngr"-* s t i l l  leavzs t h s b  out. 

Mr. Doble* Yea, %hat i r ~  mymotlon. 

Dean Clark. Yes, as I vrns trying t o  argue, S be1 

%hat should ba doaa, 

Fgp, T,"d%c3kersb8me pea:? C l r ? r l r ,  es 1 underatand, we do 

want to have t h a t  limitation now t h a t  i e  i n  the 

- Dean Clark. No, L. do not + 

hatctze3.1. ' 611 iln favor  af: tkint  motion as T put 

w f l l  f l ~ y @ H i  Choee o3posed "Nor" 

( A  vote was t;nksn and %ha m 
W ~ B  adopt ad, a l l  voting In 
of it, exoept M h   afti in.) 

yhp, ~ o f t $ n .  I vote " E J ~ ~ "  I prefer  the firs% 

native. Pn why I vote "NoH on th is  moLiom. 
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