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I. Committee Meeting --- Opening Business
Opening business includes:
e Introduction of new members, Hon. Richard Sullivan and Arun Subramanian, Esq.
e Approval of the minutes of the Fall, 2020 meeting.

e Report on the January, 2021 meeting of the Standing Committee.

II.  Rule 702

The Committee has been considering two possible changes to Rule 702: 1) an amendment
regulating overstatement of expert conclusions --- or instead a compromise that focuses the court
on the expert’s opinion in considering whether the expert’s method was reliably applied and
sufficiently based on facts or data; and 2) an amendment providing that the admissibility
requirements set forth in the rule --- most especially sufficiency of basis and reliability of
application --- are matters that must be decided by the court by a preponderance of the evidence
under Rule 104(a). The memorandum prepared by the Reporter and Professor Richter on these
possible changes is behind Tab 2.

Immediately behind the memorandum are two attachments:
1. A case digest prepared by the Reporter on forensic expert testimony; and

2. Letters and Reports to the Committee from members of the public regarding an
amendment to Rule 702.

III. Rule 106

The Committee has been considering a proposal to amend Rule 106, the rule of
completeness, for two purposes: 1. to specify that completing evidence is admissible over a
hearsay objection; and 2. to extend its coverage to oral statements. The Reporter’s memorandum
on the subject is behind Tab 3.
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IV. Rule 615

The Committee is considering whether the Rule should be amended to provide that a Rule
615 order extends to prohibiting excluded witnesses from obtaining or from being provided trial

testimony while they are excluded from the courtroom. The Reporter’s memorandum on Rule 615
is behind Tab 4.

V.  Circuit Splits

The Reporter has prepared a memorandum on circuit splits over the meaning of certain
Federal Rules of Evidence. This memorandum is submitted to assess the interest of the Committee
in considering amendments to rectify some of these circuit splits. The memorandum is behind Tab
5.

VI. Best Evidence Rule and Transcripts of Foreign Conversations

There is considerable confusion and disagreement in the courts on how the Best Evidence
Rule applies when a conversation in a foreign language is recorded, and the conversation is proven
through a translation. Questions include whether the foreign language recording must be admitted
into evidence. Professor Richter, the Academic Consultant to the Committee, has prepared a
memorandum, as well as possible language for an amendment, for the Committee’s consideration.
The memorandum is behind Tab 6.

VII. Possible Amendments to Rule 611

The Reporter has prepared a memorandum to assist the Committee in considering two
amendments to Rule 611: 1) an expansion of the language of Rule 611(a) that would cover actions
taken by courts under the Rule that are not actually within the terms of the discretion granted in
the text of Rule 611(a); and 2) providing textual safeguards for juror questioning of witnesses.

A separate memorandum prepared by the Reporter discusses whether Rule 611 should be
amended to provide specific regulations for using illustrative aids. Such an amendment would

promote and articulate a distinction between illustrative aids and demonstrative evidence.

Both these memoranda are behind Tab VII. In addition, a law review article on the
distinction between illustrative aids and demonstrative evidence is included after the memoranda.
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VIII. Possible Amendments to Rule 1006

Professor Richter has prepared a memo on several problems in the application of Rule 1006
by some courts. Some courts have held that Rule 1006 summaries are not evidence; others have
held that all the summarized evidence must have actually been admitted in order for the summary
to be admitted. Professor Richter analyzes these mistaken applications, as well as other disputes
in the courts on the proper use of summaries. She also sets forth a draft amendment to assist the
Committee in determining whether to give further consideration to amendments to Rule 1006.

IX. Admissibility of Statements Made by an Individual When Offered
Against a Successor-in-Interest

If a person makes a hearsay statement that would be admissible against them as a party-
opponent statement, what happens when the party-opponent turns out to be that person’s
successor-in-interest (e.g., the declarant’s estate)? The courts are in dispute on this question. The
Reporter has prepared a memorandum on the subject, as well as a draft amendment, to assist the
Committee in considering whether to pursue a possible amendment to Rule 801(d)(2).

Attached to the Reporter’s memo is a law review note discussing the subject and the split
in the courts.
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Advisory Committee on Evidence Rules
Minutes of the Meeting of November 13, 2020
Via Microsoft Teams

The Judicial Conference Advisory Committee on the Federal Rules of Evidence (the
“Committee”) met on November 13, 2020 via Microsoft Teams.

The following members of the Committee were present:
Hon. Patrick J. Schiltz, Chair

Hon. James P. Bassett

Hon. J. Thomas Marten

Hon. Shelly Dick

Hon. Thomas D. Schroeder

Traci L. Lovitt, Esq.

Kathryn N. Nester, Esq., Federal Public Defender

Hon. Richard Donoghue, Esq., Principal Associate Deputy Attorney General, Department of
Justice

Elizabeth J. Shapiro, Esq., Department of Justice

Also present were:

Hon. John D. Bates, Chair of the Committee on Rules of Practice and Procedure
Hon. James C. Dever III, Liaison from the Criminal Rules Committee

Hon. Carolyn B. Kuhl, Liaison from the Standing Committee

Hon. Sara Lioi, Liaison from the Civil Rules Committee

Professor Daniel R. Coquillette, Consultant to the Standing Committee

Professor Catherine T. Struve, Reporter to the Standing Committee

Professor Daniel J. Capra, Reporter to the Committee

Professor Liesa L. Richter, Academic Consultant to the Committee

Elizabeth Shapiro, Department of Justice

Ted Hunt, Esq., Department of Justice

Timothy Lau, Esq., Federal Judicial Center

Andrew Goldsmith, Esq., Department of Justice

Rebecca A. Womeldorf, Esq., Secretary, Standing Committee; Rules Committee Chief Counsel
Shelly Cox, Administrative Analyst, Committee on Rules of Practice and Procedure
Brittany Bunting, Rules Committee Staff

Members of the public attending were:

Brian J. Kargus, OTJAG Criminal Law Division

Sri Kuehnlenz, Esq., American College of Trial Lawyers
Mark S. Cohen, Esq., American College of Trial Lawyers
Amy Brogioli, American Association for Justice

Abigail Dodd, Shell Oil Company

Alex Dahl, Lawyers for Civil Justice

Caitlin Gullickson, CLS Strategies

Sam Taylor, CLS Strategies

Julia Sutherland, CLS Strategies
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John G. McCarthy, Federal Bar Association

Susan Steinman, American Association for Justice
Alex Biedermann, Associate Professor University of Lausanne
Lee Mickus, Esq., Evans Fears & Schuttert LLP

John Hawkinson, Freelance Journalist

Jakub Made;j

Leah Lorber, GSK

Aaron Wolf, FJC AAAS Fellow

Kathleen Foley, FJC Fellow

Habib Nasrullah, Esq., Wheeler Trigg O’Donnell LLP
Gabby Gannon, Student, University at Buffalo
Heather Abraham, Student, University at Buffalo

I. Opening Business

The new Chair of the Evidence Advisory Committee, the Honorable Patrick J. Schiltz,
opened the meeting by welcoming everyone and introducing himself. All Committee members
and liaisons introduced themselves as well. The Chair then acknowledged and thanked the
previous Committee Chair, the Honorable Debra A. Livingston, for her service on the Committee,
noting that her new role as Chief Judge of the Second Circuit Court of Appeals had prevented her
from continuing as Chair. The Chair then read a letter to the Committee from Judge Livingston in
which she thanked committee members for their thorough, thoughtful, and collegial exchange. She
gave special thanks to Judge Schroeder for chairing a subcommittee on FRE 702 and to Dan Capra
for his excellent stewardship as Reporter. She closed by noting her pride in the important
rulemaking work accomplished during her tenure as a committee member and as Chair.

Professor Capra then gave a special thanks and farewell to Judge Tom Marten, who is
concluding his service as a member of the Committee. Professor Capra noted Judge Marten’s
profound contributions to the work of the Committee and the wealth of information and effort he
provided during his tenure. Judge Marten thanked the Reporter for his kind words, and stated that
he was grateful to have worked with a group of such brilliant people. Judge Marten noted the
extraordinary thought and effort that goes into the rulemaking process, with attention given to
every single word considered.

The Chair advised the Committee that two new members would be joining the Committee
for the next meeting: Judge Richard J. Sullivan of the Second Circuit Court of Appeals and Arun
Subramanian, Esq. of Susman Godfrey L.L.P.

I1. Approval of Minutes
Due to the covid-19 pandemic during the spring of 2020, the Advisory Committee on Evidence
Rules did not hold a spring meeting. Therefore, the Chair moved approval of the Minutes of the

Advisory Committee meeting from the Fall of 2019. The Minutes of the Fall 2019 meeting were
approved by acclamation.

2
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III.  Report on June 2020 Standing Committee Meeting

The Reporter gave a report on the June 2020 meeting of the Standing Committee. He reminded
the Committee that the Evidence Advisory Committee presented no action items at the June
meeting. The Reporter and Judge Livingston informed the Standing Committee on the
Committee’s continuing work on Rules 106, 615, and 702. They also reported on the potential
need for an “emergency” evidence rule pursuant to the CARES Act that would enable the
suspension of certain evidence rules during an emergency (such as the covid-19 pandemic). Based
upon their careful research and review, they reported that there was no need for an emergency
evidence rule. The Reporter noted that he had included a memorandum regarding the emergency
rule issue in the Agenda materials and that the Committee would be given an opportunity to
provide input on the issue later in the meeting.

IVv. Potential Amendment to FRE 702

The Chair opened the substantive agenda with a discussion of FRE 702. He noted that the
Committee had been considering two potential amendments to FRE 702 for the past few years: 1)
an amendment that would clarify the application of the FRE 104(a) preponderance standard of
admissibility to FRE 702 inquiries and 2) an amendment that would prevent an expert from
“overstating” her conclusions. The Chair proposed to discuss each potential amendment in turn,
noting that no votes would be taken at the meeting. He explained that the goal of the discussion
would be to narrow amendment alternatives and to have a proposal that could be voted upon at the
Spring 2021 meeting.

A. Amending FRE 702 to Clarify the Application of FRE 104(a)

The Reporter reminded the Committee that the FRE 104(a) issue came to the Committee’s
attention through a law review article by David Bernstein & Eric Lasker. The Reporter’s research
--- as well as research provided by a number of parties who had submitted comments to the
Committee --- reveals a number of federal cases in which judges did not apply the preponderance
standard of admissibility to the requirements of sufficiency of basis and reliable application of
principles and methods, instead holding that such issues were ones of weight for the jury. In other
cases, the Reporter noted wayward language by federal courts suggesting that FRE 702 inquiries
were ones of weight, even where the judge appeared to apply the appropriate FRE 104(a) standard.
The Reporter noted that based on the discussion at previous meetings, all Committee members
were in agreement that the FRE 104(a) preponderance standard applies to a trial judge’s
admissibility findings under FRE 702, and that courts should state that they are applying that
standard.

The Committee has been considering an amendment to FRE 702 to expressly provide that
the trial judge must find the requirements of the Rule satisfied by a preponderance of the evidence.
The Reporter noted that one concern about such an amendment might be that FRE 104(a) already
applies to FRE 702 under existing rules. Indeed, he noted that express preponderance language
likely would have been rejected in 2000 when Rule 702 was amended to reflect the Daubert
opinion because the preponderance standard was already baked into the existing Rule. Twenty

3
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years later -- when it is clear that federal judges are not uniformly finding and following the
preponderance standard -- the justification for a clarifying amendment exists. He emphasized that
the FRE 104(a) standard is not expressly stated in FRE 702. Litigants and judges need to look to
a footnote in Daubert providing that FRE 104(a) governs Rule 702 determinations and then to
FRE 104(a) (which does not actually explicitly set out a preponderance of the evidence standard)
and then to the Supreme Court’s decision in Bourjaily (which interprets Rule 104(a) as requiring
a preponderance) to learn that such findings are to be made by the trial judge by a preponderance
of the evidence. The Reporter explained that this circuitous route to the preponderance standard
is a subtle one that has been missed by many courts and that an amendment to Rule 702 could
improve decision making by expressly stating the applicable standard of proof. He further noted
that the Daubert opinion included some language about “shaky” expert testimony being a question
for the jury, further exacerbating confusion.

Should the Committee favor an amendment, the Reporter noted that the next issue to be
discussed is the placement of the preponderance requirement. There are two possibilities. First,
it could be added to the opening paragraph of the Rule, and the expert qualification requirement
could be moved out of the opening paragraph to the end of the Rule in a new subsection (e). The
Reporter explained that a draft of this potential amendment could be found on page 154 of the
Agenda materials. The principal benefit of this approach is that the preponderance standard would
expressly cover all Rule 702 requirements, including the expert’s qualifications. The downside of
that approach is that it would significantly disrupt the structure of the existing Rule and would
place an expert’s qualifications (typically the first question) as the last requirement. The second
approach would add preponderance of the evidence language to the Rule 702 introductory
paragraph after the existing and well-known language regarding an expert’s qualifications. This
would clarify its application to the Rule 702(b)-(d) requirements, which many courts are currently
missing. Although the new language would not specifically apply to the finding of an expert’s
qualification, Rule 104(a) still governs that determination and courts uniformly understand that the
issue of an expert’s qualifications is for the judge and not the jury. Any potential negative inference
that might be drawn could be addressed in a Committee note. The Reporter alerted the Committee
that this second drafting option appeared on page 152 of the Agenda. He explained that it would
be helpful to get the Committee’s thoughts on whether to propose a 104(a) amendment and, if so,
which draft is preferred.

Committee members expressed substantial support for a preponderance amendment. All
agreed that the existing circuitous path through Daubert, Rule 104(a), and Bourjaily to get to the
preponderance standard for Rule 702 was challenging for lawyers and judges. Committee
members opined that a trial judge ought to be able to open the Federal Rules of Evidence and
understand the rule to be applied from the text. One Committee member observed that the federal
cases and comments from members of the public had revealed a pervasive problem with courts
discussing expert admissibility requirements as matters of weight. Another Committee member
agreed that trial courts can be tempted to kick difficult Rule 702 questions to the jury. Committee
members noted that courts routinely conduct a preponderance of the evidence inquiry with respect
to admissibility requirements in other evidence rules, but that such a methodical analysis is rare in
applying Rule 702. Committee members expressed confidence that adding an express
preponderance requirement to the language of Rule 702 would provide a clear signal to judges that
would improve consideration of expert opinion testimony. Another Committee member noted that

4
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more methodical consideration of Rule 702 by trial judges would aid courts reviewing the
admissibility of expert testimony on appeal.

With respect to the form of a potential amendment to Rule 702, Committee members were
in agreement that the draft amendment on page 152 of the Agenda that would add the
preponderance requirement after the existing language regarding an expert’s qualifications would
be superior, because it would address the problem found in the cases and yet would retain the
existing structure of Rule 702. The Department of Justice agreed that a preponderance amendment
would be a helpful clarification to the Rule and expressed support for the draft amendment on page
152. The Department suggested that it may favor some modifications to the proposed Advisory
Committee note and reiterated its strong opposition to any amendment to Rule 702 to regulate
overstatement of expert testimony. The Federal Public Defender also expressed support for an
amendment to add a preponderance standard as reflected in the draft on page 152 of the Agenda,
noting that such an amendment would make it clear that the trial judge is supposed to act as the
gatekeeper with respect to expert opinion testimony.

One Committee member inquired whether adding a preponderance standard would impose
an obligation upon a trial judge to police Rule 702 requirements sua sponte. The Reporter
explained that the amendment would not impose such an obligation — as with other rules, a trial
judge operating under an amended Rule 702 could act sua sponte if she so chose, but would not
need to act without objection. The Chair agreed with the Reporter’s interpretation of the potential
amended language. The Federal Defender inquired about whether a preponderance amendment
would affect a litigant’s ability to attempt to elicit a new expert opinion during cross examination
and whether the court would have to pause the trial to conduct a preponderance inquiry anew. The
Reporter explained that the amendment would not affect the procedure trial judges already follow
when this happens at trial. The Chair noted that this issue is unlikely to arise in civil cases due to
pretrial discovery obligations and the exclusion of undisclosed opinions. If it comes up in the
criminal arena where there are currently fewer discovery obligations, the trial judge has to have a
recess or hearing to resolve Daubert questions. An amendment to add a preponderance
requirement would not alter that process.

The Chair rounded out the discussion, thanking the Committee for its thoughtful comments
and noting his desire to have the Committee focus on the preponderance issue closely, because
prior discussions had focused largely on the issue of overstatement. He described his initial
disinclination to amend Rule 702 to add an express preponderance requirement. He confessed
trepidation about sending an unusual amendment clarifying an existing rule to the Supreme Court
and expressed sympathy for complaints about constant amendments to the Federal Rules. But the
Chair explained that despite initial reservations, he had come to favor the proposal. The Chair
stated that Circuit court language at odds with the language of Rule 702 presents a serious concern.
He further noted being struck by Judge Campbell’s comment at a prior meeting that attorneys and
trial judges often do not discuss Rule 702 issues in Rule 104(a) preponderance terms. Because the
Rule lacks an express reference to the preponderance standard, the Chair observed that the Rule
may indeed be a part of the problem. He further stated that unintended consequences seemed
unlikely for an amendment adding an express preponderance standard to the Rule.

5
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Hearing unanimous approval from the Committee to move forward with a preponderance
amendment akin to the one on page 152 of the Agenda materials, the Chair asked the Reporter to
prepare that draft for the spring meeting, along with a draft Advisory Committee note. The Chair
explained that the Committee could discuss the details of the note at the spring meeting, but
emphasized that an Advisory Committee note would need to state that a preponderance amendment
in the text of Rule 702 was not intended to create a negative inference about applying the standard
to other rules.

Judge Bates commented that the Standing Committee shared the Chair’s reluctance to
advance unnecessary amendments, but opined that a preponderance amendment sounded like a
needed clarification that would aid practice. Accordingly, Judge Bates anticipated no resistance
from the Standing Committee to such a proposal.

The Reporter notified the Committee that some federal courts have also added an intensifier
to the Rule 702(a) requirement that an expert’s opinion “will help” the trier of fact. These courts
have required that an expert’s opinion will “appreciably help.” The Reporter explained that this
misstatement of the Rule 702 standard by some courts did not by itself justify an amendment to
the Rule, but noted that he had included language in brackets in the draft Advisory Committee note
to the proposed preponderance amendment to emphasize that expert opinion testimony need only
“help” and need not “appreciably help” under Rule 702. The Chair asked the Reporter to leave that
bracketed language in the draft note to be taken up and considered by the Advisory Committee at
its spring meeting.

B. Regulating Overstatement of Expert Opinions

The Chair then turned the Committee’s discussion to a potential amendment to Rule 702
that would prevent an expert from “overstating” the conclusions that may reasonably be drawn
from a reliable application of the expert’s principles and methods. The Chair noted that the
overstatement proposal originated from concerns regarding forensic testimony in criminal cases.
Because the Department of Justice had filed a letter with the Committee opposing an overstatement
amendment, the Chair first recognized the Department of Justice to describe its opposition.

Elizabeth Shapiro summarized the Department’s objections to an overstatement
amendment. She argued that the PCAST Report, which launched the Committee’s review of Rule
702, was obsolete already due to the rapidly evolving nature of forensic examination. She
highlighted the Department of Justice’s work developing uniform language governing the
testimony of forensic experts in numerous disciplines to control the risk of overstatement. She
opined that the DOJ’s uniform language was a healthier and more nimble response to concerns
about forensic testimony than a rule change. She also noted that national organizations with
expertise in forensics have been examining and adopting the Department’s uniform language. She
described recent opinions by district courts in the District of Columbia and the Western District of
Oklahoma referencing the Department’s uniform language in ruling on Daubert motions. Finally,
she opined that the Committee should not propose an amendment to Rule 702 to regulate expert
overstatement because the existing requirements of the Rule already permit such regulation, and
that such an amendment could be thought to be an excuse for a lengthy Advisory Committee note
on forensic evidence --- that would be obsolete before it could take effect.
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Ted Hunt, the Department’s expert on forensic testimony, next argued that existing Rule
702 is being applied effectively by federal courts to police forensic testimony, and that no rule
change should be made. He described tremendous change in the forensics community since 2009.
In particular, he noted studies completed since the PCAST Report revealing false positive error
rates of less than 1% in forensic disciplines such as fingerprint identification and ballistics. He
noted that even these low rates of error failed to account for the fact that a second reviewing
examiner required by protocols in forensic laboratories would catch even these few errors (though
he did not mention whether those second reviewers knew the results of the original test). He
emphasized that pattern comparison testimony is a skill-based, experience-based method and that
courts are appropriately treating it as such. He acknowledged the difficulty in extrapolating error
rates to all forensic examiners in all disciplines, making the identification of general error rates
challenging. Still, he highlighted the Department’s work in developing and publishing uniform
language for 16 forensic disciplines. This language prohibits overstatement by experts and
eliminates problematic legacy language (such as “zero error rate” or “infallible”’). He emphasized
that concessions of fallibility are now routinely made by forensic experts. He suggested that the
federal caselaw may not have entirely caught up with this rapid progress, but that courts were
starting to reference and utilize the uniform language appropriately. In sum, he opined that existing
Rule 702 is working optimally with respect to forensic testimony and should not be amended.

One Committee member asked whether the uniform language adopted by the Department
applies to forensic examiners from state laboratories who testify in federal cases. The Department
acknowledged that the uniform language is not binding on state witnesses, but described
movement in national organizations to adopt the Department’s uniform language, leading to the
hope that state and local labs will not make claims at odds with that uniform language going
forward.

Next, the Federal Defender voiced her strong support for an overstatement amendment to
Rule 702. She reminded the Committee that erroneous forensic testimony could lead and has led
to false convictions. She called attention to the voluminous digest of federal cases collected by
the Reporter in the Agenda materials, illustrating the many times that forensic (and other) experts
had been permitted to make clear overstatements about the conclusions that may reliably be drawn
from their methods. She acknowledged the Department’s frustration with the PCAST Report but
pointed out that the Department may make the same arguments it is making about the reliability
of its forensic testimony in court before a trial judge to overcome an objection based upon
overstatement. She further noted that forensic testimony in state courts is particularly problematic
and that even perfect adherence by the Department to its uniform language would be inadequate
to fix the problem in state courts --- a problem that might be solved by the promulgation of a
federal model. She noted the importance of adding a specific prohibition on overstatement to Rule
702 to alert courts to focus on that point. An amendment to Rule 702 would prevent the issue of
overstatement from being ignored or overlooked and would signal to courts that they have a
gatekeeping responsibility with respect to an expert’s ultimate conclusions on the stand. In sum,
she opined that an amendment would not prevent the government from presenting and defending
reliable forensic testimony, but would prevent egregious overstatements by testifying experts.
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The Chair asked the Federal Defender whether the problem with overstated expert
testimony was really a “Rules” problem or whether it represents more of a lawyering problem. He
expressed skepticism that trial judges don’t realize they have power to regulate expert conclusions
and suggested that an amendment to Rule 702 will not solve the problem if defense lawyers fail to
challenge expert testimony and bring concerns to the attention of the trial judge. The Federal
Defender responded that a Rule change would put everyone — trial judges and defense attorneys
alike — on notice that expert testimony overpromising on conclusions that can be drawn from a
forensic examination should be challenged and regulated. She stated that nothing in the current
Rule signals the need for an inquiry into the form or extent of the expert’s conclusions and urged
the need for an amendment to make such an inquiry express and mandatory.

Rich Donoghue, Principal Associate Attorney General for the Department of Justice,
argued that the problem with forensic expert testimony, if any, was more of a lawyering issue and
not so widespread as to warrant an amendment. Elizabeth Shapiro argued that an amendment to
the Federal Rules of Evidence would not fix a problem largely existing in state courts, and that
national forensic organizations were working to resolve issues at both the federal and state level.
Judge Kuhl noted that California courts do not use Daubert but that it has nonetheless had a
significant effect on state court handling of expert testimony. She suggested that an amendment
to Federal Rule of Evidence 702 would be looked to in the state courts. The Reporter agreed,
explaining that the Federal Rules are a model for state evidence rules and are even adopted
automatically in some states.

The Federal Defender suggested that the issue was a simple and clear cost/benefit analysis.
She urged that the benefit of an amendment would be to protect people from going to prison
unnecessarily by signaling an important inquiry into forensic testimony, and that the only cost
associated with the amendment might be to require prosecutors to do the work of defending their
forensic experts in the face of an objection armed with the arguments and information that the
Department has presented to the Committee. She suggested that human liberty balanced against
additional work for prosecutors was a clear “no-brainer.”

Judge Schroeder, Chair of the Subcommittee on Rule 702, agreed that the problems with
forensic testimony are greatest in state courts, but emphasized that state courts aren’t the exclusive
source of problematic testimony. He commended the Department for its work on uniform
language, but opined that such language ought to apply to a state forensic examiner presented as a
witness by a federal prosecutor. Lastly, he noted that the problem of “overstatement” is a
multifaceted one that can mean different things. An expert’s conclusion of a “match” might be an
overstatement of her conclusion, whereas a statement about her degree of confidence in a
conclusion might be a slightly different problem. The overarching concern is to prevent a witness,
once qualified as an expert, from having free reign to testify to anything. He inquired as to how
the Committee could draft an amendment to Rule 702 to capture the multifaceted issue of
overstatement without exceeding the problem and causing unintended consequences.

Ted Hunt responded that forensic experts do not testify to a “match” in court. The modern
approach is to admit fallibility as is done in the Department’s uniform language. He opined that
dated cases are problematic and that there has been a paradigm shift to more tempered and qualified
forensic testimony. He challenged the assumption that a forensic expert’s “identification” is an
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overstatement. According to Mr. Hunt, “source identifications” can be done with a high degree of
reliability, according to the forensic literature. He further opined that jurors largely undervalue
forensic evidence due to high profile exonerations and advocacy, and that good lawyering can and
does address any issues that exist.

The Chair asked the Reporter about his case digest, inquiring how often courts allow
overstatement because courts think they lack authority to regulate it and how often they allow
overstatement due to lawyering oversights. The Reporter responded that the federal cases
overwhelmingly rely upon precedent to admit forensic testimony in a particular discipline. For
example, federal courts admit ballistics opinions because ballistics opinions have always been
allowed in prior cases. The Chair suggested that federal courts do not state that they lack authority
to regulate a conclusion per Rule 702. The Reporter replied that the issue of regulating an expert’s
conclusions is much like the preponderance issue discussed earlier — even if Rule 702 already
authorizes it, that authority is embedded and hidden in the Rule and it is overlooked by courts.

The Chair then turned to the many drafting alternatives of an overstatement amendment
presented for the Committee’s review and suggested that the draft on page 142 of the Agenda book
--- modifying existing subsection (d) slightly to provide that an expert’s opinion should be “limited
to” or should “reflect” a reliable application of the principles and methods to the facts of the case-
-- could resolve any issues without adding a new subsection (e) regulating “overstatement” per se.
The Chair asked the Department of Justice what harm could be done by adopting such a minimalist
change to subsection (d) (assuming an accompanying Advisory Committee note that would not
seek to provide guidelines on forensic testimony). Elizabeth Shapiro responded that the draft
change to subsection (d) would rearrange words as a “Trojan horse” to justify an expansive
Committee note on forensic evidence, which would be inappropriate. The Chair reiterated that
any concerns about the language of the Committee note could be addressed later, and that the
question was whether the minor, clarifying changes to subsection (d) in keeping with the proposal
on page 142 of the Agenda would cause particular harms or unintended consequences. The
Reporter noted that the slight change to subsection (d) would not be simply rearranging words as
a “Trojan horse” — instead, the modification would be one of emphasis designed to focus the judge
on the expert’s conclusions --- in keeping with the Supreme Court’s decision in Joiner.

Elizabeth Shapiro expressed concern that a slight change in emphasis in the text would
signal some change to courts, but not exactly what degree of change is intended. The Federal
Defender disagreed, arguing that there could be no negative consequence to alerting the trial judge
to focus on the expert’s reported conclusions to ensure that they are not exaggerated. She
emphasized that overstated expert opinions can be devastating to a criminal defendant and
disagreed with the Department’s earlier suggestion that jurors undervalue forensic testimony.
Instead, she noted longstanding studies from the Innocence Project and others showing that jurors
assume the trial judge approves of things an expert is permitted to testify to.

Judge Kuhl, who originally suggested a change to subsection (d) (instead of the addition
of a new subsection (e) on overstatement) explained that she proposed a minimalist change to the
requirements already in the Rule to shift the emphasis slightly without creating the unintended
consequences that might exist with an entirely new subsection. The Reporter noted that the cases
reveal a lack of focus on whether an expert’s particular trial testimony is allowable once the
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decision is made that the expert’s methodology is reliable, and that the amendment to subsection
(d) could help to rectify that problem.

The Chair once again asked the Department of Justice what harm there could be in a focus-
clarifying amendment to subsection (d) if it were accompanied by a scaled-down Advisory
Committee note. Rich Donaghue suggested that the Department was concerned about any
amendment and the signal that would send. Nonetheless, he stated that the Department did not
object to the proposal to amend the language of subsection (d) to clarify that courts must regulate
the expert’s conclusion as well as the methodology. He concluded that the proposed language in
(d) could be useful to courts and litigants. He explained that the content of any Advisory
Committee note would be of much greater concern to the Department. The Chair then asked the
Reporter to prepare a working draft amendment to Rule 702 for the spring meeting that combines
the addition of a preponderance standard with an amendment to subsection (d) akin to the draft on
page 142 of the Agenda, with a scaled down draft Committee note explaining the emphasis on an
expert’s testimonial conclusions, with a reference to concerns about conclusions by forensic
experts.

Another Committee member asked the Reporter about the effect of prior amendments
designed to clarify existing requirements. In particular, he queried whether such modest
amendments were effective in combatting prior inaccurate precedent. The Reporter acknowledged
that some federal courts getting Rule 702 wrong were relying on pre-Daubert precedent that should
be superseded. He noted that clarifying amendments are often important in toning up a provision
that is operating sub-optimally, and that they have usually worked. He listed as an example the
2003 amendment to Rule 404(a) emphasizing the pre-existing rule that circumstantial evidence of
character was inadmissible in civil cases.

Another Committee member opined that a modest amendment to subsection (d) of Rule
702 would not go far enough in correcting the problem with existing federal precedent. She
suggested that such a minimalist approach would not get to the heart of the issue -- that trial judges
may not know they have the authority to police an expert’s expressed conclusions. She opined
that trial judges should be able to open the Federal Rules of Evidence on the bench during trial and
have the Rules expressly direct them where to focus. She suggested that an amendment adding a
new subsection (e) to Rule 702 that tells a trial judge to regulate “overstatement” would be far
more effective. The Reporter noted his agreement that a subsection (¢) amendment would be more
effective. Still he acknowledged that optimal amendments, like recent proposals to amend Rule
404(b) significantly, may not garner enough support to get passed. In the case of Rule 404(b), an
amended notice provision was a fallback compromise. The question with respect to Rule 702 is
whether there is support for a new subsection (e) and, if not, whether a modified subsection (d) is
a helpful fallback alternative.

The Chair then took a non-binding, informal straw poll to see which approach to amending
Rule 702 to address the issue of overstatement Committee members would favor. The Chair noted
three options: 1) no amendment directed to overstatement; 2) the modest modification to the
language of subsection (d); or 3) the more substantial addition of a new subsection (¢). One
Committee member expressed a desire to hear from the Department of Justice with respect to the
addition of a new subsection (e). The Chair stated that the Department clearly prefers no
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amendment to Rule 702 to address overstatement, draws a red line at an amendment that would
add express “overstatement” regulation in a new subsection (¢), and could live with the modest
modification to subsection (d) depending on the content of the accompanying Committee note.
The Department agreed with the Chair’s characterization of its views.

One Committee member stated definite support for an amendment to subsection (d) and
confessed to being “on the fence” about the addition of a subsection (e). That Committee member
expressed an inclination to support (e¢) as well due to the problems in the existing Rule 702
precedent, but expressed concerns about adding a subsection (e) on overstatement to civil cases.

Another Committee member expressed clear support for a new subsection (e), but stated
support for a modification to (d) as a compromise, if necessary. Another Committee member
agreed with those preferences and priorities. The Federal Defender agreed with the position that
a new (e) is critical to address the testimony that comes out of an expert’s mouth on the stand, but
noted that modifications to subsection (d) would be better than nothing.

Another Committee member stated a preference for the modification to subsection (d) only,
expressing doubt that a new subsection (¢) would fix the problems that do exist in the precedent
and concerns about drafting in a manner that would avoid unintended consequences. That
Committee member noted pending amendments to criminal discovery requirements in Fed. R.
Crim Proc. 16 that will give more notice to criminal defendants about expert testimony and will
allow them to challenge and exclude undisclosed testimony. Another Committee member stated
opposition to the addition of a new subsection (e), arguing that it would represent too dramatic a
change and that it was not needed to address what is essentially a lawyering issue in light of
evolving forensic standards. This Committee member was also concerned about adding
complexity to already extensive Daubert proceedings in civil cases, but had no objection to the
language proposed to alter existing subsection (d). The Committee member confessed to being
somewhere between “doing nothing” and modifying subsection (d) depending on the content of
an accompanying Committee note.

The Chair rounded out the straw poll by expressing agreement with those Committee
members who opposed a new subsection (e), articulating concerns that it was too substantial a
change that could have unintended collateral effects. He suggested that the real problem in the
expert testimony arena is not caused by Rule 702 and may not be solved by an amendment to Rule
702. He opined that the new criminal discovery rules would help fix problems with expert
testimony, as would the Department of Justice’s efforts to craft uniform testimonial language. In
closing, the Chair said he would not vote for (e), could support (d), but could live with doing
nothing with respect to overstatement.

Judge Bates commended the Reporter and the Committee for a very thoughtful dialogue
and encouraged them to present all sides of the issue and the conflicting opinions of Committee
members to the Standing Committee to obtain useful input. Judge Bates also inquired about the
effect of a modification to subsection (d) to focus on the expert’s actual “opinion” on expert
testimony not in the form of opinion. The Reporter explained that Rule 702 allows an expert to
testify in the form of an opinion “or otherwise” to allow for expert testimony on background
information, such as the operation of a human heart. He explained that Rule 702(d) was always
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focused on opinion testimony more than such background testimony. Still, he noted that an
amendment to subsection (d) might focus on an expert’s “testimony” rather than an expert’s
“opinion” to clearly accommodate expert testimony not in the form of an opinion.

In closing, the Chair asked the Reporter to prepare two draft alternatives of Rule 702 for
the Committee’s consideration at its spring meeting;:

1) A draft including preponderance language in the opening paragraph of Rule 702
and a slightly modified subsection (d). This draft should be accompanied by a
“skinny” Advisory Committee note that includes some brief reference to
forensic evidence and the PCAST Report in brackets.

2) A draft including preponderance language in the opening paragraph of Rule 702
and a new subsection (e) regulating overstatement. This draft should be
accompanied by a more comprehensive Advisory Committee note.

The Chair asked whether the incoming Committee members could listen to the discussion of Rule
702 from today’s meeting before the Spring meeting. Both the Administrative Office and the
Reporter promised to have new Committee members apprised of preceding discussions.

V. Proposed Amendment to Federal Rule of Evidence 106

The Reporter reminded the Committee that a potential amendment to Rule 106, the rule of
completeness, had been before the Committee for several years. He noted that the Rule permits a
party to insist upon the presentation of a remainder of a written or recorded statement if its
opponent has presented a part of that statement in a fashion that has unfairly distorted its true
meaning. The Reporter emphasized that the narrowly applied fairness trigger for the Rule was not
being changed by any of the amendment proposals before the Committee. Instead, two potential
amendments were being considered.

First, the Committee has been exploring an amendment that would permit a completing
remainder to be admitted “over a hearsay objection.” The Reporter noted that the Committee had
wrestled with the purpose for which such a remainder might be admitted over a hearsay objection
— either for its truth or for the limited non-hearsay purpose of providing context. The Reporter
noted problems with an amendment limiting the use of a completing remainder to non-hearsay
context alone, due to the need for confusing limiting instructions, and suggested the possibility of
allowing the trial judge to decide on a case-by-case basis the purpose for which the remainder may
be used once it is admitted to complete. Second, the Reporter reminded the Committee that it has
been exploring an amendment that would extend completion rights in Rule 106 to oral unrecorded
statements, which are not currently covered by the text of Rule 106. He explained that many
circuits currently admit oral statements when necessary to prevent unfair distortion, but that they
do so under a confusing combination of residual common law evidence principles and the broad
power of the trial court to control the mode and order of interrogation under Rule 611(a). He further
noted that a few circuits appear to reject completion of oral statements altogether, simply because
they are omitted from Rule 106’s coverage. He explained that it could be helpful to bring oral
statements under the Rule 106 umbrella, so that all aspects of completeness are covered in one
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place. And it would also be very useful to provide in a Committee note that there is no more
common law of completion, once a comprehensive Rule 106 has been adopted. The Reporter noted
that the Agenda materials contained several draft proposals for amending Rule 106 and solicited
Committee input as to its Rule 106 preferences, explaining that the goal of the discussion was to
narrow the drafting alternatives for consideration at the spring meeting.

One Committee member expressed support for an amendment that would allow a completing
remainder over a hearsay objection and that would add oral statements akin to the one on page 588
of the Agenda materials. The Committee member opined that the trial judge should decide on a
case-by-case basis whether to admit the remainder for its truth or for context only and that an
amendment should not limit the use to non-hearsay context. The Chair also expressed support for
the amendment proposal on page 588 of the Agenda Book. He reasoned that some evidence rules
are in limine rules, while some are “on the fly” rules that come up in the heat of trial. He noted
that Rule 106 is an “on the fly” rule that often comes up in the heat of trial action, and that trial
judges do not have time to research the common law or Rule 611(a). He stated that it is very
unusual for a Federal Rule of Evidence not to supersede the common law and that he would favor
a Committee note expressly providing that the common law is superseded by the amendment. The
Chair expressed support for the inclusion of oral statements, seeing no conceptual distinction
between oral and recorded statements and the need for completion. He acknowledged
disagreement that a remainder would have to be admitted for its truth to repair distortion but thinks
the draft amendment elegantly elides the purpose for which a remainder is admitted by providing
only that it is admissible “over a hearsay objection.” Such an amendment would take no position
on the use to which a completing remainder could be put.

Justice Bassett agreed that the amendment covering both oral statements and allowing
remainders over a hearsay objection would be optimal. He noted that New Hampshire had long
allowed oral statements to be completed and had recently amended its evidence rule to reflect that
practice. He reported no problems with the amendment of the New Hampshire rule to replace the
common law and supported a similar amendment for Federal Rule 106. Judge Kuhl noted that
California does not distinguish between recorded and oral statements for purposes of completion,
and similarly has experienced no difficulties with oral statements. She also opined that the fairness
concerns addressed by Rule 106 overcome any hearsay concerns about the remainder, and that the
trial judge should have discretion to admit the remainder with or without a limiting instruction.

The Department of Justice expressed opposition to the draft proposal on page 588 of the
Agenda materials, arguing that completion was not as rarely applied as suggested in the appellate
opinions. The Department suggested that prosecutors are routinely interrupted at trial with requests
to complete, particularly when playing a recording. The Department suggested that trial judges do
not apply the Rule 106 standard narrowly and are inclined to allow completion liberally to avoid
an appellate issue. The Department expressed a preference for an amendment to Rule 106 that
would allow remainders only for their non-hearsay value in providing context and that would
continue to omit oral statements. The Department emphasized that the Advisory Committee that
originally drafted Rule 106 in 1973 omitted oral statements purposely and that including them now
would make Rule 106 more susceptible to abuse by criminal defendants trying to admit unreliable
exculpatory statements. The Chair noted that the Department’s criticisms of Rule 106 were of the
“fairness” trigger for applying it, and no change to that standard is under consideration. He further
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noted that opposition to oral statements is misplaced, because most federal courts already allow
completion with oral statements -- they just do it under a confusing combination of common law
and Rule 611(a). Another Committee member similarly inquired of the Department how adding
oral statements to Rule 106 would “open Pandora’s box” if most courts already admit them. The
Reporter noted that a few federal courts end their analysis with Rule 106 and do not admit oral
statements, probably because counsel does not think of Rule 611(a) or common law. So the current
state of affairs regarding oral statements creates a conflict in the courts and results in a trap for the
unwary.

Another Committee member disagreed with the draft Committee note suggesting that a
completing remainder should be admitted for its truth and suggested that an amendment would
undermine the hearsay rule if unreliable oral statements could be admitted for their truth. The
Chair agreed that a completing remainder need not necessarily be true to complete, but expressed
concern about a context-only amendment, because that would require a limiting instruction
impossible for jurors to follow. Another Department of Justice representative contended if Rule
106 is amended, criminal defendants would be limited only by their imagination in crafting
exculpatory oral statements, and that a recording requirement would at least limit defendants to
requesting additional portions of an authenticated recording to be played in court. The Reporter
noted that there is no difference between oral statements admitted to complete and all the other
oral, unrecorded statements found admissible under the evidence rules. He queried why a
government witness is permitted in the first place to testify about an unrecorded oral statement
allegedly made by a defendant given the concern expressed about manufactured oral statements.
He reiterated that most circuits already permit completion with oral statements, so an amendment
confirming that existing practice would not open the floodgates to new evidence. Another
Committee member opined that anxiety about adding oral statements to Rule 106 was overblown
and larger in anticipation than in reality. That Committee member suggested that oral statements
were very rare in criminal cases and that most statements were recorded, and that an amended Rule
106 should cover both recorded and unrecorded statements.

Rich Donaghue expressed concern that including oral statements in the Rule would create a
“wild west” approach to completion and that trial judges would be even more inclined to allow
completion with unreliable oral statements by defendants after seeing an expansive amendment to
Rule 106. The Chair again expressed confusion about the Department’s opposition to adding oral
statements given that most circuits already allow completion of unfairly presented oral statements.
He queried why the Department would oppose a uniform rule on point. Mr. Donaghue responded
that adding oral statements to Rule 106 would suggest an expansive approach to the Rule. The
Reporter commented that leaving oral statements out of the Rule would simply take advantage of
litigants who don’t know about the common law and Rule 611(a), and would treat litigants
differently depending on the quality and experience of counsel. He further reiterated that most
courts already allow completion with oral statements and that there is no “wild west” culture in
completion practice. The Reporter also addressed expressed concerns about the reliability of a
completing remainder allowed in for its truth. He explained that completion is allowed to level
the playing field after an unfair partial presentation of a statement, so reliability is a red herring.
He observed that party opponent statements of defendants, which are the most common targets of
completion, are not admitted because they are reliable --- so why should the completion have to
be reliable?
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The Chair closed the discussion of Rule 106 by asking for an informal, non-binding straw vote
about an amendment to Rule 106 to help narrow alternatives to be discussed at the spring meeting.
The Chair noted four alternatives: 1) no amendment to Rule 106; 2) an amendment to allow
completion over a hearsay objection only (leaving out oral statements); 3) an amendment to add
oral statements only (leaving out the hearsay fix); and (4) an amendment that adds oral statements
and allows completion over a hearsay objection.

Five Committee members and the Chair expressed a preference for the fourth option that would
add oral statements and allow completion over a hearsay objection. One Committee member
expressed a preference for an amendment that would add oral statements and admit completing
statements for their non-hearsay context only. The Department of Justice voiced opposition to any
amendment.

The Chair asked the Reporter to prepare a draft amendment that would add oral statements and
allow completion over a hearsay objection for the spring meeting.

VI.  Federal Rule of Evidence 615 and Witness Sequestration

The Reporter reminded the Committee that it had been discussing potential amendments to
Rule 615 governing witness sequestration to clarify the scope of a district court’s Rule 615 order.
He explained that it is very clear that a district court may extend sequestration protections beyond
the courtroom, but that the circuits are split on the manner in which a trial judge must extend
protection. Some circuits hold that a trial judge’s order of sequestration per Rule 615 automatically
extends beyond the courtroom and prevents sequestered witnesses from obtaining or being
provided trial testimony. These courts find that Rule 615 orders must extend outside the courtroom
to provide the protection against testimonial tailoring the Rule is designed to provide --- if
witnesses can simply step outside the courtroom doors and share their testimony with prospective
witnesses, Rule 615 provides little meaningful protection. Other circuits hold that a Rule 615 order
operates only to physically exclude testifying witnesses from the courtroom, and that a trial judge
must enter a further order if there is an intent to prevent access by excluded witnesses to trial
testimony. According to these circuits, a Rule 615 order can do no more than exclude witnesses
physically because that is all the plain language of the Rule provides. Further, these circuits
highlight problems of notice if a terse Rule 615 order is automatically extended beyond the
courtroom doors, leaving witnesses and litigants subject to sanction for extra-tribunal conduct not
expressly prohibited by the court’s sequestration order. The question for the Committee is how to
amend Rule 615 to reconcile this conflict and reach the best result for the trial process.

The Reporter explained that the Committee had previously discussed a purely discretionary
approach to protection beyond the courtroom, with an amended Rule 615 continuing to mandate
physical exclusion from the courtroom only, but expressly authorizing the trial judge to extend or
not extend protection further at the judge’s discretion. A draft of such a discretionary amendment
was included in the Agenda materials at page 660. The Reporter noted that another amendment
alternative requiring extension beyond the courtroom at a party’s request had been included in the
Agenda materials at page 662, at Liesa Richter’s suggestion. The Reporter explained that physical
sequestration currently in Rule 615 was made mandatory upon request both because sequestration
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is crucial to accurate testimony and because the trial judge lacks information about potential
tailoring risks upon which to exercise discretion. As noted by the many circuits that already extend
sequestration protection beyond the courtroom automatically, the right to sequestration is
meaningless without some extra-tribunal protection. Therefore, it can be argued that a party should
have a right to demand some protection beyond the courtroom doors upon request (as they do with
physical sequestration currently). Under this version of an amended Rule 615, the trial judge would
not have discretion to deny completely protections outside the courtroom if a party asked for them.
Importantly, such an amendment would leave the details and extent of protections afforded outside
the courtroom to the trial judge’s discretion based upon the needs of the particular case.

The Reporter noted additional issues raised by sequestration that the Committee should
consider in its review of Rule 615. First, he noted the question of whether sequestration
prohibitions on conveying testimony to witnesses should be binding on counsel --- a question that
has been discussed previously by the Committee. He reminded the Committee that this issue of
counsel regulation raised complicated constitutional issues concerning the right to counsel, as well
as issues of professional responsibility, beyond the typical ken of evidence rules. For that reason,
the Committee had previously discussed potential amendments to Rule 615 that would not seek to
control counsel, leaving any such issues that arise to trial judges in individual cases. Finally, the
Reporter noted a possible dispute in the courts about the exception to sequestration in Rule 615(b)
for representatives of entity parties. The Reporter explained that the purpose of the entity
representative exception was to place entity parties on equal footing with individual parties who
are permitted to remain in the courtroom. Accordingly, it would seem that an entity party would
be entitled to a single representative in the courtroom to create parity with individual parties. Some
courts, however, have suggested that trial judges have discretion to permit more than one agent or
representative of an entity to remain in the courtroom under Rule 615(b) — particularly in criminal
cases where the government seeks to have more than one agent remain in the courtroom. The
Reporter noted that Judge Weinstein has suggested that trial courts have discretion to allow more
than one entity representative under Rule 615(b); but the Reporter questioned what basis exists for
exercising such discretion when the exception in (b) is as of right. He suggested that the superior
approach would be to allow a single entity representative to remain in the courtroom under Rule
615(b) as of right, and for the trial judge to exercise discretion under Rule 615(c) to allow
additional representatives to remain if a party bears the burden of demonstrating that they are
“essential to presenting the party’s claim or defense.” The Reporter noted that such a result could
easily be accomplished with a minor amendment to Rule 615(b). He emphasized that the Rule
615(b) issue was not important enough to justify an amendment to the Rule in its own right, but
that it could be a useful clarification if the Committee were to propose other amendments to the
Rule.

One Committee member suggested that counsel do not always invoke Rule 615 and may not
want sequestration protection at all or at least none beyond the courtroom. For that reason, the
Committee member expressed a preference for the purely discretionary amendment proposal on
page 660 of the Agenda book, as it would not require protections beyond the courtroom. He agreed
that the issue of regulating counsel was a “can of worms” beyond the scope of evidentiary
considerations, so the Committee should not address it. As to the entity representative issue, he
noted that entity parties often have only one representative remain in the courtroom under Rule
615(b) at any one time, but sometimes swap out representatives throughout the trial, particularly
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in long trials. He suggested that such swapping out of representatives should be sanctioned in an
Advisory Committee note should the Committee clarify that Rule 615(b) is limited to a single
representative.

The Chair also noted that parties may not want sequestration orders to extend beyond the
courtroom and that the Rule should not require something the parties do not want. The Reporter
noted that sequestration protection is essentially pointless without some extended protection and
that a mandatory amendment would extend protection beyond the courtroom only “at a party’s
request.” Still, the Chair expressed a preference for a discretionary amendment such as the one on
page 660 of the Agenda book, that would permit “additional orders” adding extra-tribunal
protection but would not require a court to issue such protections upon request. To clarify the
scope of a succinct order that simply invokes “Rule 6157, the Chair suggested adding language to
subsection (a) of the draft discretionary amendment on page 660 of the Agenda materials stating
that an order affirmatively does not extend any protection beyond the courtroom unless it expressly
states otherwise. He noted that this would be important to avoid punishing parties for extra-tribunal
sequestration violations without adequate notice.

The Department of Justice expressed support for a discretionary approach to Rule 615, but
questioned the proposal to limit entity representatives to just one under Rule 615(b). The
Department queried why it should not be permitted to have two case agents sit in the courtroom
notwithstanding sequestration. The Reporter again noted the purpose of Rule 615(b) was to put
entity parties on par with individuals --- not to give entities an advantage. Therefore, the
government should get a single representative under Rule 615(b) as of right without showing any
justification, and could qualify additional agents under Rule 615(c) if they can show them to be
“essential.” The Department asked whether there would be a limit on the number of agents it could
qualify as “essential” under Rule 615(c), expressing concern that an amendment could be read to
limit the judge’s discretion with respect to subsection (¢). The Reporter replied in the negative,
affirming that subsection (c¢) would permit as many persons to remain in the courtroom as were
shown to be “essential.” He suggested that an Advisory Committee note could clarify that point
should the Committee advance an amendment limiting the number of representatives permitted
under subsection (b), as well as acknowledging the propriety of swapping out representatives under
subsection (b).

The Chair noted that the Rules are amended very infrequently and that there are limited
opportunities to clarify issues. He asked that the Reporter retain a proposed amendment to Rule
615(b) in the draft for the spring meeting to afford the Committee more time to consider it.

The Federal Public Defender noted the expanding opportunities for witness-tailoring outside
the courtroom in light of technological advances and the covid-19 pandemic. She noted that trials
are being conducted on Zoom or streamed from one courtroom into another to allow for social
distancing. Because such measures increase concerns about witness access to testimony, she
suggested that an amended rule should be proactive about regulating access to trial testimony by
witnesses who have been sequestered. Another Committee member suggested that a draft
allowing, but not requiring, protections beyond the courtroom would suffice and noted the counsel
issue potentially raised by protections beyond the courtroom. That Committee member also
thought a clarification to Rule 615(b) would be helpful.
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The Chair closed the discussion of Rule 615 by requesting that the Reporter prepare the
discretionary draft of an amendment to the Rule akin to the one on page 660 of the Agenda
materials, with an express addition to subsection (a) providing that a Rule 615 order does not
extend beyond the courtroom doors unless it says so expressly. He also asked the Reporter to
include a clarification of Rule 615(b) allowing only one entity representative at a time, with a
Committee note explaining that swapping of representatives under (b) is permissible and that
subsection (c) allowing exceptions for “essential” persons is not changed by the amendment and
is not numerically limited.

VII. CARES Act and an Emergency Evidence Rule

Pursuant to the CARES Act, all of the federal rulemaking committees have been considering
the need for the addition of an “emergency rule” that would allow the suspension of federal rules
to account for emergency situations such as the covid-19 pandemic. The Judicial Conference
asked the Reporter and the former Chair, Judge Livingston, to evaluate the need for an emergency
rule of evidence to suspend the regular rules in times of crisis. After careful consideration, the
Reporter and Judge Livingston agreed that there is no need for an emergency rule of evidence
because the existing Evidence Rules are sufficiently flexible to accommodate emergency
circumstances.

First, the Reporter documented his exhaustive examination of the Rules of Evidence to
ascertain whether any of them demand that “testimony” occur in court (as opposed to virtually as
has been done during the pandemic). He reported that none of the Rules require that testimony be
given in a courtroom. He further explained that Rule 611(a) gives trial judges broad discretion to
control the “mode of examination” and that many federal judges have utilized that authority during
the pandemic to authorize virtual testimony. He acknowledged that remote testimony raised
important issues of confrontation in the criminal context, but observed that it is the Sixth
Amendment — and not the Evidence Rules — that control confrontation. Accordingly, an
emergency evidence rule would not resolve confrontation concerns. In sum, the Reporter and
Judge Livingston concluded that there was no need for an emergency evidence rule. The Reporter
solicited thoughts and comments from Committee members as to the need for an emergency
evidence rule. Committee members thanked the Reporter for his exhaustive work on the topic and
concurred with the conclusion that there is no need for an emergency rule of evidence.

VIII. Future Agenda Items

The Reporter reminded Committee members that he had included a memorandum on a number
of existing circuit splits with respect to the application of the Federal Rules of Evidence in the
Agenda materials. He explained that his goal was to acquaint the Committee with potential
problems that may lend themselves to rulemaking solutions and to solicit the Committee’s
feedback as to whether it would like to see any of the identified splits prepared for consideration
at a future meeting. The Chair suggested that Committee members could email the Reporter or
the Chair if they wished to discuss any of the circuit splits further. One Committee member
commended the Reporter for his thorough work in identifying so many circuit splits.
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The Chair then explained that there were a number of evidentiary issues he had asked the
Reporter to place on the Agenda for the Committee’s consideration, noting that two of them had
been considered by the Committee within the last 5-7 years.

First, the Chair suggested that it is not clear why a witness’s prior statement should be
considered hearsay when the witness testifies at trial subject to cross-examination. He noted that
some states do not include a testifying witness’s prior statements in their definitions of hearsay.
The Chair explained that he would like the Committee to consider whether to amend FRE 801 to
permit witness statements to be admissible for their truth when the witness testifies at trial subject
to cross-examination. He suggested that there was no justification for the existing rule and that a
change would save much needless inquiry and analysis. The Chair acknowledged the Committee’s
past consideration of the issue, and that such a project could wind up allowing only prior
inconsistent witness statements to be admissible for truth, but expressed his desire for the
Committee to consider the issue anew.

The Chair next discussed the potential for a rule of evidence governing the admissibility of
illustrative and demonstrative evidence. He noted that such evidence is presented in virtually every
case tried in federal court and yet there is no rule of evidence that even mentions the subject.
Courts and litigants must look to the common law with cases all over the map in their regulation
of demonstrative evidence and illustrative aids. The Chair noted that the cases do not agree about:
1) the nomenclature used to describe such evidence; 2) when it may be used; 3) whether it may go
to the jury room during deliberations; or 4) how to create a record of it for appeal. The Chair noted
that he had asked the Reporter to prepare materials on the topic for the Committee’s consideration.

The Chair next noted an issue regarding the use of English language transcripts of foreign
language recordings in federal court. Here again, he noted that the Rules are silent, and that case
law appears divided. The Chair noted a recent drug prosecution in which there were relevant
Spanish language recordings. Both the government and the defense agreed that English transcripts
of the recordings were accurate, and the government admitted only the transcripts without
admitting the underlying Spanish language recordings (presumably because the jury could not
have understood them in any event). The Chair explained that the Tenth Circuit — over a dissent -
- had reversed the conviction, finding that the Best Evidence rule required the admission of the
Spanish recordings. He noted that both the majority and dissent had cited conflicting cases in
support of their respective positions and suggested that a clear rule regarding English transcripts
of foreign language recordings could be helpful.

The Chair also noted that trial judges utilize their broad discretion in Rule 611(a) to support
many different interventions. For example, a trial judge might order all parties to ask their
questions of an out-of-town witness on a single day. As the Reporter noted earlier, trial judges
have used Rule 611(a) during the pandemic to justify remote trials. The Chair explained that he
had asked the Reporter to examine the federal cases to see what types of specific actions trial
judges are using Rule 611(a) to support, with the idea being to consider an amendment to Rule
611(a) to list more specific measures that cover what trial judges actually do with the Rule.

The Chair finally suggested that the Committee might consider resolving a circuit split on the
use of a decedent’s statements against her estate at trial. He noted that some courts allowed such
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use, essentially equating the decedent and her estate for hearsay purposes. Other courts have
declined to allow such statements against an estate, however, essentially giving the estate a better
litigating position than the decedent would have had at trial The Chair noted that there was a useful
law review note on the topic in the N.Y.U Law Review and suggested that this issue might be a
useful component of a package amendments should others be considered.

The Chair closed by emphasizing that Committee members should feel no pressure to agree on
any of these matters but expressed his view that they are worthy of discussion and consideration.

IX. Closing Matters

The Chair thanked everyone for their contributions and noted that the spring meeting of the
Committee will be held on April 30, 2021 — hopefully in person at the Thurgood Marshall Federal
Judiciary Building in Washington, D.C., depending upon the public health situation, with a
Committee dinner to be held the night before. The meeting was adjourned.

Respectfully Submitted,

Liesa L. Richter, Academic Consultant
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MINUTES
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Meeting of January 5, 2021

The Judicial Conference Committee on Rules of Practice and Procedure (Standing
Committee or Committee) met by videoconference on January 5, 2021. The following members
participated in the meeting:

Judge John D. Bates, Chair Professor William K. Kelley
Judge Jesse M. Furman Judge Carolyn B. Kuhl
Daniel C. Girard, Esq. Judge Patricia A. Millett
Robert J. Giuffra, Jr., Esq. Judge Gene E.K. Pratter
Judge Frank Mays Hull Elizabeth J. Shapiro, Esq.”
Judge William J. Kayatta, Jr. Kosta Stojilkovic, Esq.
Peter D. Keisler, Esq. Judge Jennifer G. Zipps

The following attended on behalf of the advisory committees:

Advisory Committee on Appellate Rules — Advisory Committee on Civil Rules —
Judge Jay S. Bybee, Chair Judge Robert M. Dow, Jr., Chair
Professor Edward Hartnett, Reporter Professor Edward H. Cooper, Reporter

Professor Richard L. Marcus,

Advisory Committee on Bankruptcy Rules — Associate Reporter
Judge Dennis R. Dow, Chair
Professor S. Elizabeth Gibson, Reporter Advisory Committee on Evidence Rules —
Professor Laura Bartell, Judge Patrick J. Schiltz, Chair

Associate Reporter Professor Daniel J. Capra, Reporter

Advisory Committee on Criminal Rules —
Judge Raymond M. Kethledge, Chair
Professor Sara Sun Beale, Reporter
Professor Nancy J. King,

Associate Reporter

Others providing support to the Committee included: Professor Catherine T. Struve, the
Standing Committee’s Reporter; Professor Daniel R. Coquillette, Professor Bryan A. Garner, and
Professor Joseph Kimble, consultants to the Standing Committee; Rebecca A. Womeldorf, the
Standing Committee’s Secretary; Bridget Healy, Scott Myers, and Julie Wilson, Rules Committee
Staff Counsel; Kevin P. Crenny, Law Clerk to the Standing Committee; Judge John S. Cooke,
Director of the Federal Judicial Center (FJC); Dr. Emery G. Lee and Dr. Tim Reagan, Senior
Research Associates at the FJC.

* Elizabeth J. Shapiro, Deputy Director, Federal Programs Branch, Civil Division, represented the
Department of Justice (DOJ) on behalf of Principal Associate Deputy Attorney General Richard P.
Donoghue. Andrew Goldsmith and Jonathan Wroblewski were also present on behalf of the DOJ.
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OPENING BUSINESS

Judge Bates called the meeting to order and welcomed everyone. He began by reviewing
the technical procedures by which this virtual meeting would operate. He next acknowledged
recent changes in the leadership of the Rules Committees. Judge Bates introduced himself,
acknowledging that this was his first Standing Committee meeting as Chair, and thanked Judge
David Campbell for his wonderful leadership and insight. Judge Bates next recognized new
Advisory Committee Chairs: Judge Robert Dow is the new Chair of the Advisory Committee on
Civil Rules, Judge Jay Bybee is the new Chair of the Advisory Committee on Appellate Rules,
and Judge Patrick Schiltz is the new Chair of the Advisory Committee on Evidence Rules. Judge
Bates noted next that Rebecca Womeldorf, Secretary to the Standing Committee, would be leaving
the Rules Committee Staff to work as the Reporter of Decisions to the Supreme Court. Judge Bates
thanked Ms. Womeldorf for her friendship and years of work with the Rules Committees.

Following one edit, upon motion by a member, seconded by another, and on voice vote:
The Committee approved the minutes of the June 23, 2020 meeting.

Judge Bates reviewed the status of proposed rules and forms amendments proceeding
through each stage of the Rules Enabling Act process and referred members to the tracking chart
in the agenda book. The chart includes the rules that went into effect on December 1, 2020. Also
included are the rules approved by the Judicial Conference in September 2020 and transmitted to
the Supreme Court. These rules are set to go into effect on December 1, 2021, provided the
Supreme Court approves them and Congress takes no action to the contrary. Other rules included
in the chart are currently out for public comment. Julie Wilson of the Rules Committee Staff
explained that a hearing on the proposed Supplemental Rules for Social Security Review Actions
currently out for comment is scheduled for January 22, 2021.

JOINT COMMITTEE BUSINESS
Emergency Rules Project Pursuant to the CARES Act

Judge Bates introduced this agenda item, included in the agenda book beginning at page
91, which has been underway since the passage of the Coronavirus Aid, Relief, and Economic
Security Act (the CARES Act) in March 2020. He began by highlighting the fact that Chief Justice
Roberts had recognized the role of the Rules Committees in his end of the year address on the state
of the federal courts. The Chief Justice complimented their efforts thus far, particularly those
members who had worked on the videoconferencing provisions included in the CARES Act. Judge
Bates also thanked everyone who has worked on this project for their superb efforts. He noted the
particular efforts of Professor Capra in coordinating the project across committees and of both him
and Professor Struve in preparing the presentation of the advisory committees’ suggestions for
today’s meeting.

Section 15002(b)(6) of the CARES Act directs that the Judicial Conference and the
Supreme Court consider rules amendments to address emergency measures that may be taken by
the courts when the President declares a national emergency. At its June 2020 meeting, the
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Committee heard preliminary reports and then tasked each advisory committee with:
(1) identifying rules that might need to be amended to account for emergency situations; and
(2) developing drafts of proposed rules for discussion at its fall 2020 meeting. In the intervening
months, each advisory committee — except for the Evidence Rules Committee — developed draft
rules for discussion at this Standing Committee meeting. The goal at this meeting was to present
the draft rules and to seek initial feedback from the Standing Committee. Comments on details are
welcomed, but the focus would primarily be on broader issues. Overarching questions for the
members to keep in mind included what degree of uniformity across rules would be desirable and
who should have authority to declare an emergency or enact emergency rules. At their spring 2021
meetings, the advisory committees will consider the feedback provided by members of the
Standing Committee, and determine whether to recommend that the Standing Committee at its
summer 2021 meeting approve proposed emergency rules for publication for public comment in
August 2021. This schedule would put any emergency rules published for comment on track to
take effect in December 2023 (if approved at each stage of the Rules Enabling Act process and if
Congress takes no contrary action).

Professor Struve began the presentation of the emergency rules proposals. She echoed
Judge Bates’s thanks to all those who have brought the project to this stage, especially the advisory
committee chairs, reporters, relevant subcommittee members, and Professor Capra. She explained
the structure by which the day’s discussion would proceed. The discussion would be segmented
by topic. Professors Struve and Capra would introduce each topic and then advisory committees’
reporters would be invited to summarize their committees’ views on that topic. The topic would
then be opened for general discussion among the Standing Committee members.

Professor Capra thanked the advisory committee members and reporters and described the
history of the project. He explained that the Evidence Rules Committee would not be presenting a
proposal. Its members determined early in the process that there was no need for an emergency
rule because the Evidence Rules are already sufficiently flexible to accommodate emergencies.

“Who Decides” Issue. This first topic concerns what actor or actors decide whether an
emergency is declared. The advisory committees’ subcommittees decided early in the process that
a rules emergency should not be tied to a declaration of a presidential emergency. Although the
CARES Act relies on a presidential declaration of emergency, and instructed the Rules
Committees to consider emergency rules in that context, the advisory committees all agreed that
the judiciary would benefit from being able to respond to a broader set of emergencies, and that
limiting the emergency rules to only a presidentially declared emergency would not make sense.
The advisory committees agreed that the Judicial Conference should have the authority to declare
a rules emergency, but they were not in agreement on whether other actors should share this
authority. The draft amendment to Appellate Rule 2 grants such authority to “the court” as well,
and provides that the chief circuit judge can exercise the same authority unless the court orders
otherwise. Draft Bankruptcy Rule 9038 grants the authority first to the Judicial Conference either
for all federal courts or for one or more courts, second to the chief circuit judge for one or more
courts within the circuit, and third to the chief bankruptcy judge for one or more locations in the
district.
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Professor Gibson and Judge Dennis Dow summarized the position of the Bankruptcy Rules
Committee. Professor Gibson explained that the Advisory Committee thought there could be
emergencies of different scope — some might be on a national scale like the COVID-19 pandemic,
others might be confined to a circuit, a state, or to one district or part of a district within a state.
The Advisory Committee thought it was more efficient for local actors to be able to declare an
emergency and to act more quickly to respond to a localized emergency. She noted that the
Advisory Committee was not concerned that overeager judges would be too quick to declare an
emergency, and pointed out that paragraph (b)(4) of draft Bankruptcy Rule 9038 would allow the
Judicial Conference to review and revise any declaration. A majority of the Advisory Committee
favored giving actors at all three levels the authority to declare an emergency. Judge Dow
explained that his committee thought that in the case of a localized emergency, decisionmaking
should be at the local level, where the effects of the situation would be felt. He thought this was
similar to the proposal put forward by the Appellate Rules Committee. He emphasized the stakes
of the issue — draft Rule 9038 only deals with procedural issues, not substantive rights. Finally, he
noted that the bankruptcy draft rule balances the need for rapid response with the opportunity for
modification after the fact by the Judicial Conference. Professor Capra added that because the draft
rule allows a number of actors to declare an emergency, it had to be drafted differently from the
other advisory committees’ proposals, which introduced some additional lack of conformity.

Judge Bybee and Professor Hartnett explained the Appellate Rules Committee’s proposal.
Judge Bybee began by noting that Appellate Rule 2 already allows a court of appeals to “suspend
any provision of” the appellate rules “in a particular case.” The proposed appellate emergency rule
would amend Appellate Rule 2 to allow the courts of appeals to make these kinds of changes across
all cases. The Appellate Rules Committee thought it was important to allow the chief judge of a
circuit or a court to make these changes. Most of the appellate rules, like the bankruptcy rules, are
procedural, limiting any impact on substantive rights when the rules are suspended. Jurisdiction,
for example, would never be affected. Further, Judge Bybee explained the Advisory Committee’s
view that courts of appeals are accustomed to having to deal collegially. This would provide a
check on the judgment of a chief judge. He added that the Advisory Committee preserved the
backup option of allowing the Judicial Conference authority to exercise the same rule-suspending
powers. Professor Hartnett noted the long history of flexibility in the appellate rules. Rule 2 has
existed since the Appellate Rules were first promulgated and the circuit courts’ authority to
suspend their rules predates the Appellate Rules. The nature of a court of appeals is that it speaks
with one voice and its procedures are designed to that end. Finally, Professor Hartnett addressed
the dignity of the courts of appeals, explaining that there is no right of appeal from these courts.
They are courts of last resort and courts with that authority ought to be able to suspend the rules.

Judge Kethledge and Professors Beale and King spoke on behalf of the Criminal Rules
Committee. That committee determined that the Judicial Conference was the ideal body to make
emergency declarations because it has input from around the country and authority to act. The
Criminal Rules Committee has long been the recipient of suggestions that the Criminal Rules be
amended to allow for greater use of remote proceedings. The Criminal Rules Committee has
historically resisted allowing virtual proceedings. Professor Beale noted the critical differences
between the kinds of emergency rules being considered by each advisory committee. The need for
gatekeeping is much greater when it comes to criminal proceedings because constitutional issues
are implicated most directly by changes to the Criminal Rules. This makes it more important to
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exercise restraint when suspending any rules. The Judicial Conference is better positioned to act
in this manner. The Criminal Rules Committee believed there was no reason to think the Judicial
Conference would suffer from a lack of information or that the Judicial Conference and its
Executive Committee could not act with appropriate speed. Given the nature of the emergency
rules and the values they protect, the Advisory Committee believed it was preferable to have a
single gatekeeper deciding when to declare an emergency. Professor King added that the Advisory
Committee had considered the concerns — expressed by other committees — that an emergency
might be localized, but that their proposal accounted for this possibility. It requires the Judicial
Conference to consider moving proceedings to another district or another courthouse before
emergency rules can be enacted. Because there is always an obligation to move proceedings and
to remain under the normal rules, there is less reason to think that a local decisionmaker is needed
or that the Judicial Conference is not well situated to make the necessary decisions.

Judge Robert Dow and Professors Cooper and Marcus spoke on behalf of the Civil Rules
Committee. Professor Cooper explained that their committee arrived at the same conclusion as the
Criminal Rules Committee. The Civil Rules already allow broad discretion to the trial courts and
they seem to be functioning well during the pandemic. Professor Marcus added that confusion
could result if two courts or districts located near one another were both affected by the same
emergency but chose to respond in different ways. The Judicial Conference would be able to
coordinate efforts across districts and could better achieve consistency.

The discussion was then opened to the members of the Standing Committee. Judge Bates
spoke first. Moving away from the particular proposals, he reminded the members of the overall
goal of uniformity. To the extent that decisionmaking is dispersed, there would be a potential for
undermining this uniformity in a way that is undesirable even in an emergency context. The
CARES Act had envisioned emergency rules relating to a presidential emergency and some
committees were now looking at very localized actors like a small district. The scale of the
departure from what Congress originally suggested was worth keeping in mind. Judge Bates’s
understanding was that the Judicial Conference, and particularly its Executive Committee, was
able to act quickly when necessary. He also suggested that he saw little reason to think that the
speed of the emergency declaration would matter more for any one set of rules than for another.
Speed is equally important for each type of rules and court proceedings. In response to the
Appellate Rules Committee’s suggestion that the courts of appeals can and should “speak with one
voice,” Judge Bates thought this could be an argument for keeping the authority at that level rather
than at the district level, but did not think it was an argument against giving the authority to the
Judicial Conference.

An attorney member spoke in favor of uniformity with respect to ‘who decides.” This
member thought that in creating emergency rules for the first time, it was preferable to be cautious
and incremental and to create a single gatekeeper rather than a complex multitiered system. This
member also thought that the challenges created during the current emergency were greatest in the
criminal context and thought that there was something to be said for choosing the gatekeeper that
makes the most sense for that set of rules.

Another attorney member agreed that uniformity in ‘who decides’ makes sense. If the
reasons for decentralization are increased nimbleness and ability to accommodate geographical
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differences, and the reasons for centralization are the substantive issues raised by the Criminal
Rules Committee, then substantive issues should win out. This is particularly so if the Judicial
Conference can act with sufficient nimbleness and precision.

One judge member noted that, by definition, an emergency creates an atmosphere of
unease. Having the authority to declare an emergency reside in one place — with the Judicial
Conference — suggests authority and promotes trust. It makes sense to focus on a single identifiable
body that is designed to be sensitive to lots of issues. A member agreed that substantive protections
are most important. This member thought that the authority to declare an emergency should be
tailored to the kind of nationwide issue — like the pandemic — that Congress had in mind when it
suggested emergency rules. Local issues, like floods, hurricanes, or power outages, have been dealt
with in the past without an emergency rule and have not prompted Congressional action.

Another judge member also spoke in favor of uniformity and argued that the benefits of
uniformity outweigh those of localization.

Another judge member noted that the consideration of emergency rules happens
infrequently and that we should consider the types of emergencies that are possible. This member
suggested that a situation where the country’s communications infrastructure is damaged might
make it infeasible to communicate nationally and might make local control desirable.

One judge member expressed that she was impressed with the drafts and had originally
been comfortable with different decisionmakers for different sets of rules, but was now thinking
that uniformity was more desirable in light of the scope of the proposed changes. As an alternative
means of balancing the values at stake, this member suggested that perhaps the Judicial Conference
could be the default decisionmaker but that others could be permitted to determine that the Judicial
Conference is unreachable and — in those situations — to act on their own.

Professor Coquillette echoed Judge Bates’s view that the Executive Committee of the
Judicial Conference can act very quickly and has done so in the past.

A judge member asked about the extent to which the bankruptcy rules are already
sufficiently flexible to allow judges to toll and extend deadlines in particular cases. Professor
Gibson responded that there is already a rule that allows flexibility with regard to some deadlines
(Bankruptcy Rule 9006(b)), but that, because there are limits on the authority granted and some
deadlines are exempt, the subcommittee thought an emergency rule would be helpful. This same
committee member then explained his view that although the Bankruptcy Rules Committee’s
reasons for allowing emergency declarations at the bankruptcy court level made sense, the other
committees’ arguments to the contrary were also compelling. This member also suggested that
there was an appearance benefit favoring an Article III over an Article I decisionmaker that might
tilt the balance in favor of giving the Judicial Conference sole authority.

Another judge member supported having a different decisionmaker for the appellate rules,
but found today’s arguments in favor of uniformity compelling. This member thought that the
courts of appeals were very different from trial courts — there are fewer substantive rights at stake
and they are sufficiently nimble. Circuit-wide orders have been used in the past in order to
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immediately protect rights when, for example, major weather events necessitate the extension of
filing deadlines.

An attorney member thought that perceptions of what constitutes an emergency may vary
throughout the country and was initially inclined to favor some devolution of power to regional
courts. However, he was persuaded by the flexibility of the existing rules and the need for
uniformity and now favored keeping the decisionmaking power in the Judicial Conference, and
thought it was important that a uniform federal authority be identifiable in emergencies.

Definition of a Rules Emergency. Professor Capra introduced questions concerning what
ought to qualify as a “rules emergency.” There was at least some uniformity across advisory
committees on this issue. The advisory committees agreed there must be “extraordinary
circumstances relating to public health or safety, or affecting physical or electronic access to a
court” which “substantially impair[s] the court’s ability to perform its functions in compliance
with the[] rules.” One early issue was whether there should be a requirement that the parties, as
well as the courts, are unable to operate under the normal rules. This possibility was rejected
because the courts, and particularly the Judicial Conference, would be unlikely to have information
about the parties’ access. Further, a problem for the parties is necessarily a problem for the courts
so — to the extent the information is available — it makes no difference. The remaining point of
inconsistency across committees is that the Criminal Rules Committee, and no other committee,
included a requirement (in draft Criminal Rule 62(a)(2)) that before the Judicial Conference
declares a Criminal Rules emergency it must determine that “no feasible alternative measures
would eliminate the impairment within a reasonable time.”

Judge Kethledge explained this additional requirement. First, he explained that the
“extraordinary circumstances” finding under paragraph (a)(1) of the proposed criminal rule — the
finding the other committees also require — is a substantive impairment requirement. The
additional requirement in paragraph (a)(2) is an exhaustion requirement. These are not redundant.
Judge Kethledge emphasized that the committees have thought about different kinds of
proceedings and have focused on different things. Procedurally, the Criminal Rules are the only
rules the CARES Act directly amended. The Criminal Rules Committee gave intensive
consideration to how the rules ought to be abrogated in light of this kind of emergency. They
thought it was important that the rules not be abrogated unless doing so proves absolutely
necessary. The Criminal Rules protect core substantive interests with a long history in the law.
Given how carefully these rules have been crafted in the first place, all feasible alternatives should
be explored before any rules are suspended. There might be ways of adapting that cannot be
foreseen right now but which the Judicial Conference might be able to learn about in the moment
from local actors on the ground. Judge Kethledge thought any remaining disuniformity was worth
allowing. Professor Beale added that uniformity on this point was not essential — the Criminal
Rules Committee was not asking the other advisory committees to adopt the additional exhaustion
requirement. She suggested that it might be fine for a Bankruptcy Rules emergency to be declared
at the local level while extra protections are afforded the substantive rights at issue in the criminal
context. Professor King agreed that the Criminal Rules Committee feels very strongly about
including the exhaustion requirement.

Advisory Committee on Evidence Rules | April 30, 2021 Page 42 of 486



JANUARY 2021 STANDING COMMITTEE MEETING — MINUTES
PAGE 8

Professor Cooper spoke on behalf of the Civil Rules Committee. That committee was
comfortable with the “no feasible alternative” requirement being included in a criminal emergency
rule but not in the civil rule. It did not think it was necessary for the Civil Rules and, in light of the
different rights being protected in the criminal context, was not concerned with the disuniformity.
Professor Marcus agreed that Civil and Criminal Rules are very different so having a difference
on this point made sense.

Professor Gibson said the Bankruptcy Rules Committee felt similarly to the Civil Rules
Committee and had decided against including the “no feasible alternative” language. They were
not concerned with the disuniformity.

Judge Bybee observed that the only “friction points” for the courts of appeals in an
emergency were the filing of briefs and the holding of oral arguments. Neither of these implicated
the kinds of values at stake in the Criminal Rules, and the Appellate Rules Committee was
therefore also not concerned by the possibility of allowing the additional requirement in the
proposed criminal rule to remain in place.

Judge Bates thought the Criminal Rules Committee made a strong argument but he had
two points to add. First, he wanted to be sure that the exhaustion requirement was not redundant.
He asked whether it might be said that before it could find a “substantial impairment” the Judicial
Conference would necessarily have to have considered alternatives? Second, if the Judicial
Conference were put in the position of declaring a rules emergency across all the rules sets, was
there anything to be said for having the same standard for all the rules? If the rule were to state
that declaring a Criminal Rules emergency required consideration of feasible alternatives, might
this imply that there was no obligation to consider alternatives outside of the criminal context?
What would be the implications of leaving the requirement out for the other sets of rules?

A judge member reminded the Committee of the existing authority of the courts of appeal
under Appellate Rule 2 to suspend the Appellate Rules in particular cases and asked whether the
proposed amendment to Appellate Rule 2 could be seen as constraining this existing authority to
anarrower set of circumstances. This member noted that courts of appeal have been able to respond
to emergencies in the past and would not want to see their existing power limited.

An attorney member suggested adding “or set of cases” to Appellate Rule 2(a) in order to
avoid constraining the current authority of the courts of appeals. This would make it clear that the
courts of appeal could issue suspensions of rules across cases without declaring an emergency.
Professor Hartnett thought the Appellate Rules Committee would be receptive to such a change
because they did not want the existing authority of the courts of appeals to be constrained.
Professor Capra asked whether the issuance of orders under such an authority might start to look
like local rulemaking. Professor Hartnett responded that the language “a set of cases” would imply
that orders suspending rules cannot be applied to all cases. Professor Struve asked for clarification
on the suggestion that subdivision (a) be modified in a way that would apply even outside of
emergency situations.

A judge member thought the higher standard for declaring a Criminal Rules emergency
was appropriate. Although the inclusion of the higher standard in only one of four emergency rules
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would imply that alternatives did not need to be considered in other contexts, this member did not
think the drawbacks of this implication outweighed the benefits of the heightened standard for a
Criminal Rules emergency.

Another judge member asked whether this language was added in response to any
particular situation that had come to the Criminal Rules Committee’s attention. Professor King
explained that the Criminal Rules’ Emergency Rules Subcommittee had held a miniconference
and consulted with a broad group of actors. The input received through these avenues influenced
the Criminal Rules Committee’s thinking. One circumstance that distinguished its approach was
the possibility of a hurricane or other major catastrophe rendering all the courthouses in a district
not useable. Other advisory committees would consider this a substantial impairment but history
had shown — in Puerto Rico and Louisiana — that criminal proceedings could be moved to a
different courthouse in another area. Judge Kethledge added that the Emergency Rules
Subcommittee had canvassed chief judges around the country. In response to Judge Bates’s
questions, Judge Kethledge thought that the required determinations were not redundant because
paragraph (a)(1) of draft Criminal Rule 62 only looked for an impairment and did not imply any
evaluation of alternatives. In a situation like the aftermath of Hurricane Katrina, court proceedings
were moved pursuant to 28 U.S.C. § 141. If an option like this is available, courts would be
obligated to use it to hold criminal proceedings under the existing rules while an emergency might
be declared under the Appellate, Bankruptcy, and Civil rules.

An attorney member said that he had been somewhat confused by the language because it
seemed that the “substantial impairment” finding would take into account the possibility of moving
court functions. However, this member now thought that a court moving its functions would be
“substantially impaired” because relocated proceedings do not constitute normal court operations.
The member suggested that it might be worth adding an adverb to modify “eliminate” in paragraph
(a)(2) — possibly “sufficiently.” This would indicate that the alternative must be sufficiently
effective to mitigate the disruption of court operations.

Ms. Shapiro expressed the DOJ’s support for Judge Kethledge’s reasoning and for
including the additional requirement for the Criminal Rules.

Judge Bates suggested that while the Criminal Rules Committee’s reasoning was
compelling, it might be worth reevaluating the value of uniformity. He also wanted to be sure that,
just as the Criminal Rules Committee had considered dropping the requirement, the other advisory
committees had considered adopting it.

Open-ended Appellate Rule Structure. Professor Capra explained that the proposed
appellate emergency rule sets almost no limit on the range of Appellate Rules that are subject to
suspension in a rules emergency. Nor does it state what the substitute rule (if any) must be when a
rule is suspended. The appellate emergency rule proposal does not specify what provisions need
to be included in an emergency rules declaration. It imposes no particular time limits on a rules
emergency declaration. These and other limitations are found in the other three emergency rules.

Judge Bybee reiterated that the two “friction points” for the courts of appeal operating
under emergency situations are filing deadlines and oral argument scheduling. Given the flexibility
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already available under the current Appellate Rules, the Appellate Rules Committee did not think
it made sense to have a more detailed rule for adjusting the timing of these events during
emergencies. The Advisory Committee would prefer having no emergency rule to adding more
constraints to their proposal because without an emergency rule the courts of appeal can just rely
on the flexibility they already have.

Professor Hartnett added that the current Appellate Rule 2 can be thought of as the
Appellate Rules’ equivalent to Civil Rule 1, which states that the Civil Rules should be interpreted
to preserve justice and efficiency. Professor Hartnett understood that the proposed amendment to
Appellate Rule 2 was particularly open-ended and did not identify alternative rules but noted that
rule-suspension provisions during the pandemic have often not provided alternatives. For example,
an order waiving a paper-filing requirement does not have to include all the details of online filing.
Professor Hartnett also suggested that subdivision (a) — the current Appellate Rule 2 — would carry
over into an appellate rules emergency and would then authorize courts to create whatever
alternatives they might need to operate. In addition, the Appellate Rules Committee did not set
timing deadlines for emergency declarations, opting instead for the open-ended instruction that the
emergency-declarer “must end the suspension” of rules “when the rules emergency no longer
exists.” Finally, he noted that he was not aware of anyone having suggested that Rule 2 had been
abused historically.

Judge Bates suggested that the courts of appeals’ normal modification of deadlines and oral
argument timing was not quite comparable to the suspension of rules during an emergency. The
ability to alter deadlines and scheduling is not unique to the courts of appeal. The distinguishing
feature of the courts of appeals might be that there is not much at stake when deadlines and
schedules are changed. He said it did not seem to him that this was what the committees were
concerned with here. Judge Bates also asked whether there is a downside to not setting out
replacement rules. If nothing is set out, it will be left to someone — the chief circuit judge, a panel,
the circuit as a whole — to describe specifics.

Judge Bates then pointed out that subdivision (a) says the court “may suspend and order
proceedings as it directs” while subdivision (b), the emergency rule, only says the court “may
suspend” and does not mention ordering proceedings. He asked whether paragraph (b) needs
something about the authority to order proceedings, or whether the omission was intentional.
Professor Hartnett explained that the Appellate Rules Committee had assumed that the authority
in paragraph (a) was implicit in (b), but he agreed that it should probably be made explicit.

A judge member made a similar drafting note. In paragraph (b)(2) the suspension of rules
within a circuit is allowed, but sometimes the rule only needs to be suspended in part of a circuit.
The member suggested that perhaps the rule should refer to “all or part of that circuit.”

Another judge member did not think it was a problem for the courts of appeals to have a
different structure to their emergency rules, but this member thought that a sunset provision —
maybe ninety days — would be an appropriate and important safeguard. Professor Capra added that
if the Judicial Conference was, ultimately, the only authority declaring emergencies across all the
rule sets, it would be particularly odd for there to be a time limit on the other three types of rules
emergencies but not on an appellate rules emergency.
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An attorney member had a question about language in paragraph (b)(2) that identifies “time
limits imposed by statute and described in Rule 26(b)(1)-(2)” as those that cannot be set aside in
an emergency and whether this referred to time limits both “imposed by statute” and “described
in Rule 26” and about the extent to which these categories overlapped. Professors Hartnett and
Struve indicated that they were not aware of any time limits in the Appellate Rules imposed by
statute but not covered in Rule 26(b), but recommended keeping the references to both because
some requirements covered in Rule 26(b) are not set by statute.

Judge Bybee thought it made sense to add “and order proceedings” to subdivision (b) for
consistency with subdivision (a), and he did not have any objection to a ninety-day time limit for
an emergency declaration. He agreed with Professor Capra’s point that this would be a particularly
good idea if the Judicial Conference were in the position of declaring rules emergencies across
rules sets. He also agreed with the proposal to add “or set of cases” and expressed his view that
the Appellate Rules Committee would likely be amenable to these suggestions.

Some relatively brief comments rounded out this discussion. One judge member noted that
if a ninety-day sunset provision is introduced there should be an option to extend the emergency
past the ninety days. Another judge member thought it would be helpful for paragraph (b)(2) to
reference both deadlines imposed by statute and Rule 26(b) because it was helpful to the reader to
include both, noting that, in this judge’s court, there exists a practice of including sunset provisions
when issuing emergency-type orders. Another judge member suggested that paragraph (b)(3) be
amended to limit the Judicial Conference’s review authority to review of decisions under
subdivision (b) as opposed to all of Rule 2, which would include subdivision (a). Judge Bybee
pointed out that the draft committee note addressed some issues that had been raised and that he
expected the Advisory Committee would be open to including additional clarifications.

Authority. Professor Struve introduced an issue raised in the Appellate Rules Committee
meeting, regarding whether rules allowing the Judicial Conference or other actors to declare an
emergency might run afoul of the Rules Enabling Act. She framed the issue in this way: a judge
presiding over individual cases is generally understood to have authority over her own docket. In
the draft emergency rules, the advisory committees give authority to the Judicial Conference. That
authority would not be limited to cases on its members’ own dockets. Nor does 28 U.S.C. § 331 —
which establishes and lays out the powers of the Judicial Conference — give the Judicial Conference
the authority to declare emergencies or suspend rules of procedure. Would there be a problem if
rules of procedure enacted through the Rules Enabling Act process gave the Judicial Conference
such authority?

Professor Struve reported that the general consensus after discussion among the reporters
was that there was not an issue under the Rules Enabling Act. One way of thinking about it was
that there are a variety of decisionmakers that exist outside of the courts that make determinations
that are incorporated by reference to the ways the courts function. For example, a state can declare
a legal holiday and have that decision incorporated into a time-counting provision, giving that
holiday declaration a legal effect in the rules. In the draft criminal, civil, and bankruptcy rules, the
Judicial Conference would choose from a menu of options and could choose to implement some
or all of them. There is less structure to the proposed appellate emergency provisions but as
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discussed, they already have more flexibility to suspend their rules, and the stakes are somewhat
lower.

Professor Capra thought the issue was simple. He pointed out that making a declaration
that an existing rule comes into effect is different from making a rule. The rule is preexisting, and
triggering it is not rulemaking. Professor Hartnett looked at the question differently. He thought
the concern was not that the federal rules cannot incorporate other law by reference, but rather the
source of the authority for another body to act in the first place: Where does the Judicial
Conference get the authority to declare the emergency? The other way to think about it is that
perhaps the rule promulgated under the Rules Enabling Act can itself be the source of the Judicial
Conference’s authority, but this requires thinking through the implications. Can a rule promulgated
under the Rules Enabling Act create authority for a body that did not have such authority already?

Professor Coquillette did not think this presented a practical problem. He added that
Congress instructed the Rules Committees to make rules that solve this problem, and he did not
think it was likely that anyone would challenge it.

A judge member asked whether paragraph (b)(3) of the draft amendment should refer to a
“declaration” under paragraph (b)(1) rather than a ‘“determination,” because the word
“determination” would seem to suggest that the Judicial Conference can review and revise the
rules modifications put in place as well as the emergency declaration. It did not seem to this
member that the Judicial Conference should necessarily be reviewing the modifications.

Professor Marcus thought it was very peculiar to suggest that there was an authority
problem when Congress had instructed the Rules Committees to do something like this and when
Congress would be reviewing the rule before it went into effect.

Professor Cooper thought that it was a very good idea for the Judicial Conference to be the
actor empowered to act and that there was therefore likely a way to find authority under either the
Rules Enabling Act or 28 U.S.C. § 331.

Professor Beale thought that the Rules Enabling Act provides the necessary authority if
such authority did not exist otherwise. If there is a statutory gap — and, in her opinion, one does
not appear to exist — she thought that the Rules Enabling Act’s supersession could bridge that gap.
If the Judicial Conference is the logical place to lodge the power to declare an emergency and if
the Rules Committees, the Judicial Conference, the Supreme Court, and Congress affirm that by
approving the emergency rules — that ought to be enough to alleviate any lingering concerns.

Professor Gibson noted that although the section of the Rules Enabling Act that applies
specifically to Bankruptcy Rules, 28 U.S.C. § 2075, does not include a supersession clause, she
nevertheless agreed that it provided sufficient authority.

Professor Cooper said that the Civil Rules had embraced things prescribed by the Judicial
Conference in the past. For example, electronic filing was originally permitted according to
standards developed by the Judicial Conference. Local rules numbering and the maintenance of
district court records were similar examples.
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An attorney member asked if there was a gap between the current rule proposals and the
CARES Act’s focus on presidentially declared emergencies. Is there anything to be pointed to
other than the later ratification process? Professor Capra thought that this was only a problem if
the CARES Act were relied on for authority to promulgate the emergency rules. Instead the Rules
Enabling Act could be relied on as the statutory authority. Judge Bates clarified that the authority
question here is different from the statutory authorization.

Criminal Rules Provisions. The next topic for discussion was some of the substantive
provisions of draft Criminal Rule 62, particularly subdivisions (c¢) and (d). Subdivision (c) lays out
specific substantive changes for emergency circumstances that were developed based on feedback
the committee received from participants in the miniconference. Judge Kethledge and Professors
Beale and King invited any thoughts from the Standing Committee on these proposals.

Judge Bates had a question concerning paragraph (c)(3), which would allow the court to
conduct a bench trial without the government’s consent when it finds that doing so “is necessary
to avoid violating the defendant’s constitutional rights.” He asked why the Criminal Rules
Committee had limited this to constitutional rights instead of allowing the same procedure when a
statutory right was at stake. Judge Kethledge thought the main reason was to avoid any questions
under Singer v. United States, 380 U.S. 24 (1965), in which the Supreme Court held that a
defendant has no constitutional right to waive trial by jury. Professor Beale noted also that the DOJ
was opposed to too much of a deviation from the norm and that the subcommittee had taken these
views into account. Originally, the rule would have allowed a bench trial without the government’s
consent whenever doing so would be “in the interest of justice.” The Advisory Committee
ultimately determined that this provision should be a narrow one. Judge Kethledge noted that there
was division over this provision among advisory committee members and that it had not been put
forward with unanimous support.

A judge member questioned the extent to which the situation envisioned by paragraph
(c)(3) could ever actually arise. Presumably the constitutional right at issue would be a speedy trial
right, and evaluating whether an additional delay would violate that right requires a fairly
complicated multi-factor decision. If, under the rule as drafted, a judge has to go through all of that
analysis and get it right, subject to an interlocutory appeal by the government, in practice it could
be very difficult to ever actually order a bench trial over a government objection. The member was
not opposed to the provision though because criminal defendants sitting in jail while proceedings
are delayed has been a major problem during the current pandemic. Professor Beale thought that
as a practical matter the provision could be used. The member asked whether looking at the
statutory speedy trial test rather than the constitutional one might make the provision more likely
to actually come into play. Professor King noted that Singer concerned the method of trial; it did
not involve speedy trial rights. The consensus of the Advisory Committee was to not limit the
provision to speedy trial rights because we cannot predict all future emergency circumstances and
what constitutional rights they might somehow implicate.

Another judge member expressed the view that this would likely be a null set provision if

the government’s veto can only be overridden based on constitutional concerns, and that it was not
worth writing a rule for a circumstance that would not happen.
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A member asked for clarification on whether the rules and statutes normally allow a bench
trial without the government’s consent. Professor Capra and others confirmed that they do not.
This member then asked whether this was a substantive change. Judge Kethledge thought there
might be a question there.

An attorney member thought the emergency setting could pit the defendant and
government against one another in a new way. In an emergency, the choice between a jury and a
bench trial also might implicate a very long incarceration. Judge Kethledge agreed these are serious
concerns. Professor King said there had been mixed reports regarding whether the government had
been withholding consent to bench trials in situations like these.

Professor Coquillette noted that the Supreme Court routinely approves the Standing
Committee’s recommendations but that the bench trial provision was the kind of thing that had
historically attracted more attention from the Court. Judge Bates agreed. On the other hand, Judge
Bates thought members of Congress might want statutory speedy trial rights protected as well as
constitutional rights. Accordingly, he thought it important to be very careful.

A judge member appreciated that the proposed rule addressed the issue of extended
detention while trials are delayed. This member was not aware of this issue arising but thought
there might be a need to think about defendants who want to have a jury trial but are not able to
get one for an extended period of time.

Mr. Wroblewski said that the DOJ shared the concerns with delayed trials, especially for
detained defendants. It had urged U.S. Attorneys to offer bench trials, and some offices had made
blanket offers. Many defendants have not taken this offer. There have been some situations where
the government has not consented to a bench trial, but those have been few. While the DOJ does
not anticipate that paragraph (c)(3) will have much impact in the end, it is sensitive to concerns
about what the Supreme Court will think. It supports the current proposal as a compromise rule.

As a final point on the bench trial issue, a member wondered why this rule was necessary.
If constitutional rights are at stake, this member asked, isn’t the government always obligated to
agree or to drop the case? Frequently the government must choose to prosecute a case in a manner
it would not prefer in order to avoid violating a defendant’s constitutional rights.

A judge member offered a view on paragraph (c)(1) which, as currently drafted, would
establish that “[i]f emergency conditions preclude in-person attendance by the public at a public
proceeding, the court must provide reasonable alternative access to that proceeding.” This member
felt that the word “preclude” was too strong. At times in the past year, public attendance was
severely limited but not totally unavailable. It would be better to encourage or require allowing
alternative public access when in-person access is seriously limited but not precluded.

Discussion then proceeded to subdivision (d), which addresses remote proceedings. In
general, subdivision (d) is more restrictive than the CARES Act’s remote proceedings provisions.
It carries over some aspects but has additional prerequisites that must be met before proceedings
may be held remotely.
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Judge Bates asked whether subparagraph (d)(2)(A) should refer to “in-person proceedings”
rather than “an in-person proceeding.” The latter formulation, which is in the current draft, would
seem to suggest a case-specific finding, which Judge Bates did not think was the Criminal Rules
Committee’s intent.

A judge member asked about subparagraph (d)(3)(B), which requires that — in conjunction
with other things — a defendant make a written request that proceedings be conducted by
videoconference. The member wanted to know what the Criminal Rules Committee had in mind
here. Professor King explained that there are two goals behind this requirement. First, it helps
guarantee that the gravity of the waiver is well-understood by both the defendant and counsel.
Second, it helps to create a record. The Advisory Committee did envision that the required writing
would be filed with the court. An additional provision in paragraph (c)(2) provides for obtaining
the defendant’s signature, written consent, or written waiver under emergency circumstances.

A judge member agreed with Judge Bates about subparagraph (d)(2)(A). This member said
that there had been concerns among judges regarding whether one judge in a district holding in-
person proceedings undermined findings by other judges that in-person proceedings could not be
held. This member also asked about the timing requirement in subparagraph (d)(2)(A) and
suggested it be mirrored in subparagraph (d)(3)(A).

Professor Capra asked whether there was inconsistency regarding the use of the word
“court,” in draft Criminal Rule 62, but he thought it was clear enough in each provision whether
the word referred to a single judge or to a court in the sense of a district or courthouse. He observed
that the Criminal Rules already use the word “court” in both senses. Professor Beale said this was
something each advisory committee should review for consistency and clarity. Professor Garner
added that “court” is used to refer to an individual judge throughout the rules and that this was
generally not a problem.

Miscellaneous Emergency Rules Issues. Professors Cooper and Marcus briefly explained
how the Civil Rules Committee’s CARES Act Subcommittee had identified the Civil Rules that
might warrant emergency changes. It conducted a thorough review of all the rules and identified
only a few that were not sufficiently flexible. These were the rules that are in subdivision (c) of
draft Civil Rule 87.

A judge member suggested that if the Judicial Conference is going to be the decisionmaker
in all instances, it would be more uniform to rephrase Rule 87 in the same way as the others.
Currently draft Bankruptcy Rule 9038 and Criminal Rule 62 default to enacting all the emergency
provisions unless the emergency-declarer says otherwise, while draft Civil Rule 87 requires that
the emergency-declarer affirmatively identify which emergency rules will go into effect. Professor
Capra agreed that consistency would be good here.

Professor Capra next raised the issue of what happens if the Judicial Conference is unable
to meet and declare an emergency? Should the rules account for such a situation? He said he didn’t
think such a provision was needed because if events were so dire that the Judicial Conference or
its Executive Committee couldn’t communicate for a significant amount of time that the Federal
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Rules of Practice and Procedure would not be a particularly high priority. There would be bigger
problems to deal with. Further, the Executive Committee of the Judicial Conference is a smaller
body and that smaller group is the one that would be deciding. The judge member who had raised
this issue in the first place found Professor Capra’s reasoning was persuasive.

Another judge member thought it was worth considering an emergency in which
communications are seriously disrupted. This member suggested that a judge or chief judge who
cannot communicate with the Judicial Conference should be able to act. This member thought the
fact that the situation was extreme did not mean it was not worth considering.

Finally, Professor Capra raised the issue of the termination of a declared rules emergency.
Draft Bankruptcy Rule 9038, Civil Rule 87, and Criminal Rule 62 say that if the emergency
situation on the ground ends before the declared rules emergency ends, there is a provision by
which the rules emergency may be terminated. The Bankruptcy and Civil Rules Committees’ draft
rules provide that the rules emergency “may” be terminated; the Criminal Rules Committee’s
proposal said that it “must” be terminated. Professor Capra suggested that the termination should
be permissive, not mandatory because imposing a mandate on the Judicial Conference seems
extreme.

One judge member disagreed and thought that the mandatory language was preferable.
These emergency rules should be preserved for extreme situations where there are no alternatives.
The sunset provisions limit the damage somewhat but still if the emergency is resolved it is
important to return to normal court operations. This member was not concerned about the
possibility that someone would have a cause of action if the Judicial Conference was required to
terminate the emergency but failed to do so. Professor Capra asked whether this would mean the
initial emergency-declaring authority should also say “must” instead of “may.” This member did
not think so, and Professor Capra agreed.

An attorney member agreed that any rules emergency should not last any longer than the
actual emergency, but this member thought that it was necessary to allow discretion. The relevant
question at the end of an emergency would be how to terminate, not whether to terminate.
Suggesting a mandatory obligation at the instant the emergency ends could distort the discussion
because, at the end of the day, the Judicial Conference would have to determine the reasonable
means of winding down the emergency operations.

A member expressed concern about writing a rule that forces the Judicial Conference to do
anything. If — as it seemed — any mandatory language would not be enforceable, then maybe
precatory language of some kind would be sufficient.

Judge Bates had one final question concerning proposed draft Bankruptcy Rule 9038. As
currently drafted, paragraph (c)(1) provides that certain actions could be taken district-wide
“[w]hen an emergency is declared” but paragraph (c)(2) which addresses actions that could be
taken in a specific case or proceeding did not include that same phrase. Judge Bates asked whether
paragraph (c)(2) should also say “when an emergency is declared.” Professor Gibson explained
that the style consultants had thought the current phrasing was clear — that yes, paragraph (c)(2)
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also requires that an emergency must have been declared, but she and Judge Bates agreed that
perhaps it did need to be clarified.

Other Matters Involving Joint Subcommittees

Judge Bates briefly addressed two ongoing joint subcommittee projects: the E-filing
Deadline Joint Subcommittee, formed to consider a suggestion that the electronic filing deadlines
in the federal rules be changed from midnight to an earlier time of day; and the Appeal Finality
After Consolidation Joint Civil-Appellate Subcommittee, which is considering whether the
Appellate and Civil Rules should be amended to address the effect (on the final-judgment rule) of
consolidating separate cases. Both subcommittees have asked the FJC to gather empirical data to
assist in determining the need for rules amendments.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Bybee and Professor Hartnett delivered the report of the Appellate Rules Advisory
Committee, which last met via videoconference on October 20, 2020. The Advisory Committee
presented four information items. The Advisory Committee’s report and the draft minutes of its
last meeting were included in the agenda book beginning at page 195.

Information Items

Proposed Amendments Published for Public Comment. Judge Bybee explained that at the
June 2020 Standing Committee meeting the Appellate Rules Committee had received some
feedback concerning proposed Rule 42, which would address voluntary dismissals. The committee
addressed the concern and would be seeking final approval of this proposed rule change in the
spring of 2021. There was no present action to be taken. Professor Hartnett noted that the concerns
raised at the Standing Committee related to how the requirement that parties agree to dismissal of
an appeal might interact with local rules requiring the defendant’s consent before dismissal. Judge
Bates, who had raised this concern, stated that he was happy with the adjustments that the
Appellate Rules Committee had made to proposed Rule 42.

Comprehensive Review of Rule 35 (En Banc Determination) and Rule 40 (Petition for
Panel Rehearing). The Appellate Rules Committee is still considering combining Rules 35 and
40. It was thought that consolidating these rules might eliminate some confusion in the Appellate
Rules. This issue remains under careful study.

Suggestions Related to In Forma Pauperis Relief. Various suggestions relating to in forma
pauperis relief had been submitted to the Appellate Rules Committee. Judge Bybee explained that
it was not clear that the problems identified were problems with the Appellate Rules. The issues
are under consideration, but may be put off.

Relation Forward of Notices of Appeal. The relation forward of notices of appeal was still
under discussion by the committee.
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REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Dennis Dow and Professors Gibson and Bartell provided the report of the
Bankruptcy Rules Advisory Committee, which last met via videoconference on September 22,
2020. The Advisory Committee presented four action items and two information items. The
Advisory Committee’s report and the draft minutes of its last meeting were included in the agenda
book beginning at page 241.

Action Items

Retroactive Approval of Olfficial Form 309A—I (Notice of Bankruptcy Case). Judge Dow
explained this action item concerning a series of forms that are used to notify recipients of the time
and place of the first meeting of creditors and certain other deadlines. The information on these
forms includes the web address of the PACER system. This web address had been changed, so the
forms needed to be updated to reflect the new address. The change has already been made pursuant
to the Bankruptcy Rules Advisory Committee’s authority to make technical changes subject to
retroactive approval by the Standing Committee and notice to the Judicial Conference, and the
Advisory Committee now sought that retroactive approval. Upon motion, seconded by a member,
and on a voice vote: The Committee decided to retroactively approve the changes to the
Official Form 309A-3091.

Proposed Amendments for Publication. An amendment to Rule 3011(Unclaimed Funds in
Chapter 7 Liquidation, Chapter 12 Family Farmer’s Debt Adjustment, and Chapter 13 Individual’s
Debt Adjustment Cases), was brought up in connection with a project on unclaimed funds and is
intended to reduce the amount of such funds and clerks’ offices’ liabilities with regard to them.
The Bankruptcy Rules Advisory Committee asked for a modification of Rule 3011 in order to
achieve a wider circulation of information about unclaimed funds. The modification proposed by
the Bankruptcy Rules Committee would add a new subdivision (b) that would require court clerks
to provide searchable access on court websites to data about unclaimed funds on deposit with the
clerk. The Bankruptcy Rules Committee added a proviso that would allow the clerk to limit access
to this information in specific cases for cause shown (e.g., to protect sealed information). The
Advisory Committee sought publication of this proposed amendment.

Related Amendments to Bankruptcy Rule 8003 (Appeal as of Right—How Taken;
Docketing the Appeal) and Form 417A (Notice of Appeal and Statement of Election) were
proposed in order to maintain uniformity with recent amendments to the Federal Rules of
Appellate Procedure. Rule 8003 would be amended to conform to pending amendments to
Appellate Rule 3. The amendments would clarify that the designation in a notice of appeal of a
particular interlocutory order does not preclude appellate review of all other orders that merge into
that judgment or order. Form 417A, the Bankruptcy Notice of Appeal Form, would be amended
to conform to the wording changes in Rule 8003. Upon motion, seconded by a member, and on a
voice vote: The Committee approved for publication the proposed amendments to Rule 3011,
Rule 8003, and Form 417A.
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Information Items

Changes to Instructions for Official Form 4104 (Proof of Claim, Attachment A). Judge
Dow explained that a bankruptcy judge had pointed out a problem with Form 410A to the
Bankruptcy Rules Committee. The Form is an attachment to a Proof of Claim Form that is filed in
bankruptcy cases for mortgage-related claims. The problem related to how total debt is calculated
when the underlying mortgage claim has been reduced to judgment and has merged into that
judgment. A question can arise as to what governs the claim at that point in jurisdictions that have
judicial foreclosure. Judge Dow said that the Advisory Committee added a paragraph to the
instructions to Form 410A clarifying that the “principal balance” in this situation is the amount
due on the judgment along with any other charges that may have been added to the claim by
applicable law. Judge Dow explained that because only the instructions were changed, and not the
form itself, that no Standing Committee action was required.

Bankruptcy Rules Restyling. Professor Bartell explained that the style consultants have
been doing great work making the rules more comprehensible. Parts one and two of the restyled
rules had been published, consideration of parts three and four were proceeding on schedule, and
the style consultants had just given the committee a draft of part five. An official draft of part six
was scheduled to be ready in February. Professors Garner and Kimble expressed their appreciation
to the Bankruptcy Rules Committee.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Robert Dow and Professors Cooper and Marcus provided the report of the Civil
Rules Committee, which last met via videoconference on October 16, 2020. The Advisory
Committee presented three action items and four information items. The Advisory Committee’s
report and the draft minutes of its last meeting were included in the agenda book beginning at page
297.

Action [tems

Proposed Amendment to Rule 7.1 (Disclosure Statement). The Civil Rules Committee first
sought final approval of a proposed amendment to Rule 7.1 which was presented at the Standing
Committee’s June 2020 meeting and remanded to the Civil Rules Committee for further
consideration in light of the feedback provided by the Standing Committee. Proposed
paragraph (a)(1) and subdivision (b) have not changed since the June 2020 meeting. These
provisions deal with adding nongovernmental corporate intervenors to the requirement for filing
disclosure statements. Proposed paragraph (a)(2) has been revised since the June 2020 meeting.

Proposed Rule 7.1(a)(2) seeks to require timely disclosure of information necessary to
determine diversity of citizenship for jurisdictional purposes. Often this is not complicated, and
citizenship is settled when the case is initially filed in federal court or removed from state court.
However, determining citizenship is complicated in a number of cases, especially considering the
proliferation of LLCs. The Civil Rules Committee thought it was worth amending Rule 7.1
because the consequences of failing to spot a jurisdictional problem early can be severe. As the
committee’s report explains, the committee came up with two ways to address the issues raised by
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the Standing Committee at the June meeting — one more detailed than the other. The Advisory
Committee prefers the more detailed version but presented an alternative version for the Standing
Committee’s consideration.

Professor Cooper described the alternatives. As published, the rule would have required
disclosure of citizenship at the time the action was filed in federal court, with the idea that this
would apply equally to cases removed from state court because the time at which the case is
removed is the time at which it is first filed in federal court. Public comments suggested that the
rule would be clearer if it referred to the time at which an action is “filed in or removed.” Proposed
subparagraph (a)(2)(A) was revised and now reflects these suggestions. In committee discussion,
it was noted that diversity may need to be evaluated at other times as well. Subparagraph (a)(2)(B)
was added to account for this and required filing “at another time that may be relevant to
determining the court’s jurisdiction.” Last June, some Standing Committee members were
concerned that the language of this subparagraph was too open-ended. The proposal was remanded
to the Advisory Committee for further consideration.

After extensive discussion, the Advisory Committee concluded again that it would be
worthwhile to draw judges’ and practitioners’ attention to the complexity of the diversity rules and
to the fact that diversity jurisdiction is not permanently fixed at the moment when the case first
arrives in federal court. This led to the proposed revision of subparagraph (a)(2)(B)’s language
presented at this meeting. The proposal would now require the filing of disclosures when “any
subsequent event occurs that could affect the court’s jurisdiction.” The Advisory Committee
recognized that this was still somewhat nonspecific, but felt that the alternative of trying to spell
out all the events that could affect diversity jurisdiction as an action progresses was simply not
feasible. The Advisory Committee also suggested that the Standing Committee could approve a
version that simply omits subparagraphs (a)(2)(A) and (B) (and dropping the word “when” from
the end of paragraph (a)(2)), but Professor Cooper explained that the Advisory Committee did not
recommend this course of action.

Judge Bates wondered whether there was still ambiguity in the word “when” in paragraph
(a)(2). He was concerned that someone could be confused as to whether this refers to the time for
filing or the time the citizenship is attributed. Professor Cooper said that, in the Civil Rules, the
word “when” 1s often used to mean “at the time.” He said that it was possible to add a few more
words if it would help to clarify, but the Advisory Committee believed it was not necessary and
was better to avoid unnecessary verbiage. Judge Bates noted that the second alternative proposed
would avoid the problem by dropping subparagraphs (A) and (B).

A judge member offered a number of suggested alterations to the text of the proposed
amendment. First, this member noted that no matter whether “when” or “at the time” was used, it
was unlikely that practitioners would assume that the filing had to be made immediately. It might
be helpful to provide a time limit to ensure prompt filing. This particular suggestion was later
withdrawn. The member also asked whether the word “or” might be preferable to “and” at the end
of subparagraph (A). Professor Cooper explained that “and” was used because the filing under
subparagraph (A) would have to be made in every case and would often be sufficient to resolve
questions. If something happens after that, having fulfilled the subparagraph (A) requirement in
the past does not make the subparagraph (B) filing unnecessary. The member then suggested
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moving the word “when” from before the colon to, instead, the start of both of subparagraphs (A)
and (B). This same member suggested that the reference to a party that “seeks to intervene” in
paragraph (a)(1) ought to be reflected in paragraph (a)(2) which currently refers only to an
“intervenor.” Professor Cooper did not recall this issue having been raised before the Advisory
Committee. For paragraph (2), though, Professor Cooper thought it might make sense to wait for
intervention to be granted under some circumstances. Judge Bates noted that, if implemented in
paragraph (a)(2), this change should also be made in subdivision (b). The committee member also
suggested subparagraph (2)(B)’s reference to “any subsequent event . . . that could affect the
court’s jurisdiction,” might be too broad. If, for example, a case arguably became moot, this would
be an event that could affect the court’s jurisdiction. But this is not a circumstance where the re-
filing of disclosures would be necessary or desirable. Professor Cooper agreed that an amendment
to narrow the filing requirement could be added.

Professor Kimble said that although moving the word “when” to both (A) and (B) would
not change the meaning, the current draft was consistent with what the style consultants would
typically recommend. He said that the style consultants would typically change “at that time” to
“when.”

Professor Hartnett asked if it would be helpful to break paragraph (a)(2) into two sentences.
(““. .. aparty or intervenor must, unless the court orders otherwise, file a disclosure statement. The
statement must . . . .”) Professor Cooper thought this was a good idea. Judge Dow wondered
whether “intervenor or proposed intervenor” would be an appropriate way to refer to the party
seeking to intervene, and he endorsed the suggestion that (a)(2) be split into two sentences.

Another attorney member asked why paragraph (a)(1) referred to “4 nongovernmental
corporate party” but to “any nongovernmental corporation that seeks to intervene,” rather than
using “any” in both places. Professor Cooper thought it should be changed to whichever conforms
to the Appellate and Bankruptcy Rules, and Judge Bates agreed. Professor Garner suggested that
the style consultants would normally change “any” to “a” and that if other rules were phrased
differently, those rules were inconsistent with the style guidelines.

Judge Bates reviewed and summarized the changes under consideration. A judge member
pointed out that revisions to the committee note might also be necessary. Judge Bates determined
that it was better to circulate the proposed amendment incorporating the changes made during the
meeting via email, with an opportunity for discussion, followed by a vote by email. This was done
later in the week. There was no call for discussion and, upon a motion that was seconded, the
Standing Committee voted unanimously to recommend for approval the proposed amendment
to Rule 7.1. The agenda book has been updated to reflect the final version of the proposed
amendment that the committee approved.

Proposed Amendment to Rule 15(a)(1). Judge Dow presented a proposed amendment to
Rule 15(a)(1), with a request that it be approved for publication for public comment. The proposed
amendment is intended to remove the possibility for a literal reading of the existing rule to create
an unintended gap. Paragraph (a)(1) currently provides, in part, that “[a] party may amend its
pleading once as a matter of course within (A) 21 days after serving it or (B) if the pleading is one
to which a responsive pleading is required, 21 days after service of a responsive pleading or 21
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days after service of a motion under Rule 12(b), (e), or (f), whichever is earlier.” A literal reading
of “within . .. 21 days after service of a responsive pleading or [pre-answer motion]” would suggest
that the Rule 15(a)(1)(B) period does not commence until the service of the responsive pleading
or pre-answer motion — with the unintended result that there could be a gap period (prior to service
of the responsive pleading or pre-answer motion) within which amendment as of right is not
permitted. The proposed amendment would preclude this interpretation by replacing the word
“within” with “no later than.” The Committee approved for publication the proposed
amendment to Rule 15(a)(1).

Proposed Amendment to Rule 72(b)(1). Judge Dow next presented a proposed amendment
to Rule 72(b)(1), with a request that it be published for public comment. The rule currently directs
that the clerk “must promptly mail a copy” of a magistrate judge’s recommended disposition. This
requirement is out of step with recent amendments to the rules that recognize service by electronic
means.

The proposed amendment to Rule 72(b)(1) would replace the requirement that the
magistrate judge’s findings and recommendations be mailed to the parties with a requirement that
a copy be “immediately served” on the parties as provided in Rule 5(b). In determining how to
amend the rule to bring it in line with current practice, the Advisory Committee referred to Rule
77(d)(1) which was amended in 2001 to direct that the clerk serve notice of entry of an order or
judgment “as provided in Rule 5(b).” In addition, Criminal Rule 59(b)(1) includes a provision
analogous to Civil Rule 72(b)(1), directing the magistrate judge to enter a recommendation for
disposition of described motions or matters, and concluding: “The clerk must immediately serve
copies on all parties.” Criminal Rule 49, like Civil Rule 5, contemplates service by electronic
means. Professor Kimble asked why the word “promptly” had been changed to “immediately.”
Professor Cooper said this change was made for conformity with Criminal Rule 59(b)(1). Upon
motion, seconded by a member, and on a voice vote: The Committee approved for publication
the proposed amendment to Rule 72(b)(1).

Information Items

Subcommittee on Multidistrict Litigation. Judge Dow provided the report of the
Multidistrict Litigation (MDL) Subcommittee. The first topic, formerly called “early vetting” is
now called “initial census.” In three of the largest MDLs going on right now, a form of initial
census has occurred over the past year. Judge Dow had spoken with the judges overseeing two of
these three cases. Rather than have lengthy fact sheets, the judges in these cases have relied on the
basic information on the first few pages of the fact sheets. The judges in these cases have used this
basic information to organize the plaintiffs’ steering committee, to organize discovery, and to
dismiss certain plaintiffs. The subcommittee has been very happy with how this has been
developing in the big MDLs. It remains on the study agenda because a rule may be helpful, but it
is also possible that these practices may just be circulated as best practices and could belong in the
Manual on Complex Litigation or spread as a model by discussion at conferences. A rule may not
be necessary.

An attorney member wanted to share their view. In this member’s experience, courts and
the plaintiffs’ bar think there is little need for change and the defense bar does think there is a need
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for change. This makes rulemaking difficult. On paper, the rules seem to suggest that defendants
could have a number of cases that they might want to join together into an MDL. In practice,
though, the existence of an MDL can lead to more cases against a defendant because there is less
of a hurdle to additional plaintiffs joining — and in fact the plaintiffs’ bar wants more plaintiffs.
Additionally, MDLs are perceived on both sides as settlement vehicles. A lot of work goes into
them, but they nearly always settle. This member understood that the Advisory Committee was
not inclined toward allowing interlocutory appeals, but thought that it was worth looking at the
initial census option as a way of avoiding the multiplicity problem.

Another attorney member thought there might be an opportunity to craft a flexible rule that
would allow the courts to craft an initial census tailored to the particular case. Judge Dow agreed
that this was what the Advisory Committee had in mind — something prompting the lawyers and
the judge to consider an initial census in every case.

Judge Dow next explained that the subcommittee had also been very focused on
interlocutory appeals. The subcommittee had held a conference of judges and lawyers working on
MDLs, including a particularly good representation of non—mass tort MDLs. The conference had
had a large influence on the subcommittee’s thinking and in the recommendation that an
interlocutory appeal rule should not be pursued at this time. Some feel that the current interlocutory
appeal options (and mandamus) are sufficient. Other interested persons think that even if there are
some gaps, there is no need for new rules or rules amendments because the current rules are good
enough and any delays caused by interlocutory appeals would not be worth it. As an example of
one problem that could arise if interlocutory appeals were permitted, Judge Dow explained that
state courts might not be willing to wait around while a federal Court of Appeals takes up a case.
At the end of the day, the members of the subcommittee all thought that an interlocutory appeal
rule was not worth pursuing at this time. Professor Marcus added that there had also been
definitional issues concerning what kinds of cases to which such a rule would apply.

Finally, Judge Dow explained that equity and fairness and the role of the court in the
endgame of settlements of large MDLs was the area that the subcommittee would likely be focused
on in the near term. There are obvious similarities between MDLs and class actions, and for class
actions the rules require that courts approve settlements. This is not the case for MDLs unless they
are resolved through a class action mechanism. Questions can arise about whether all parties are
treated the same and about what the court’s role should be. Professor Cooper drafted a memo on
these issues. At the last subcommittee meeting it was resolved that a conference convening
stakeholders would be useful to help determine whether action should be taken on this issue.

An attorney member thought that it might be worth considering whether the attorneys with
the most clients or client with the largest interest ought to be lead counsel, or at least whether this
ought to be a factor in determining lead counsel. One criticism of MDLs is that they are lawyer-
driven litigation and hinging lead counsel assignments on characteristics of the clients might
ameliorate this somewhat (as opposed to giving prominence to the lawyer who files first or who is
best-known in the district).

Another judge member suggested that in preparation for the conference, it might be worth
asking the Federal Judicial Center to survey clients who received settlements in MDLs. An
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attorney member said he feared the proposal of rewarding the lawyers who aggregated the most
clients. This would incentivize lawyers to form coalitions and would undermine the courts’ control
overall. In securities litigation, there are policy reasons to put institutional shareholders in the lead,
but those reasons don’t necessarily carry over to MDLs across all kinds of subject areas. This
member agreed it was worth investigating what happens with money that ends up in common
benefit funds. Lawyers applying to be lead counsel could be questioned regarding what has
happened to funds they have won or overseen in the past. The member cautioned these issues
might not be appropriately resolved through a civil rule.

Items Carried Forward or Removed from the Advisory Committee’s Agenda. Judge Dow
briefly summarized items on the Advisory Committee’s agenda. He explained that the Civil Rules
Committee is continuing to consider an amendment to Rule 12(a) that would clarify the time to
file where a statute sets time to serve responsive pleadings but that the Advisory Committee had
not yet come to an agreement on that issue. The Advisory Committee was also interested in
investigating a potential ambiguity lurking in Rule 4(c)(3)’s provision for service by a U.S.
Marshal in in forma pauperis cases. This investigation had not proceeded recently because the
Marshals Service had been preoccupied with pandemic-related security concerns and the
committee did not want to bother them at this time. There had been suggestions that the Advisory
Committee look into amending Rules 26(b)(5)(A) and 45(e)(2) to revise how parties provide
information about materials withheld from discovery due to claims of privilege. The Civil Rules
Committee plans to create a new Discovery Subcommittee to look into these issues. An Advisory
Committee member submitted a suggestion to amend Rule 9(b), on pleading special matters — this
would be discussed at the Advisory Committee’s next meeting. Finally, Judge Dow explained that
the Advisory Committee had removed from its agenda suggestions to amend Rule 17(d) (regarding
the naming of defendants in suits against officers in their official capacity) and Rule 45 (concerning
nationwide subpoena service).

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Kethledge presented the report of the Criminal Rules Committee, which met via
videoconference on November 2, 2020. The Advisory Committee presented two information
items. The Advisory Committee’s report and the draft minutes of its last meeting were included in
the agenda book beginning at page 395.

Information Items

Rule 6 Subcommittee. Judge Kethledge reported that the Advisory Committee was
continuing to consider suggestions to amend the grand jury secrecy provisions in Rule 6. Since the
last meeting, the Advisory Committee has received a third suggestion from the DOJ seeking an
amendment that would authorize the issuance of temporary orders blocking disclosure of grand
jury subpoenas under certain circumstances. The Rule 6 Subcommittee plans to hold a virtual
miniconference in the spring of 2021 to gather a wide range of perspectives based on first-hand
experience. Invitees will include historians, archivists, and journalists who wish to have access to
grand jury materials, as well as individuals who can represent the interests of those who could be
affected by disclosure (e.g., victims, witnesses, and prosecutors). The subcommittee will also
invite participants who can speak specifically to the DOJ’s proposal that courts be given the
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authority to order that notification of subpoenas be delayed (e.g., technology companies that favor
providing immediate notice to their customers). The Advisory Committee anticipates having more
to report at the June 2021 meeting.

Items Removed from the Advisory Committee’s Agenda. A number of items had been
removed from the Advisory Committee’s agenda. Discussion of these items is in the committee’s
report.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Schiltz and Professor Capra provided the report of the Evidence Rules Advisory
Committee, which last met via videoconference on November 13, 2020. The Advisory Committee
presented three information items. The Advisory Committee’s report and the draft minutes of its
last meeting were included in the agenda book beginning at page 441.

Information Items

Amendment to Rule 702 (Testimony by Expert Witnesses). Judge Schiltz explained that the
committee was looking at two issues relating to testimony by expert witnesses. The first was what
standard a judge should apply when considering whether to allow expert testimony. It is clear that
a judge should not allow expert testimony without determining that all requirements of Rule 702
are met by a preponderance of the evidence. The requirements are that the testimony will assist
the trier of fact, that it is based on sufficient facts or data, that it is the product of reliable principles
and methods, and that the expert reasonably applied those principles and methods to the facts at
hand. It is not appropriate for these determinations to be punted to the jury, but judges often do so.
For example, in many cases expert testimony is permitted because the judge thinks that a
reasonable jury could find the methods are reliable. There is unanimous support in the Evidence
Rules Committee for moving forward with an amendment to Rule 702 that would clarify that
expert testimony should not be permitted unless the judge finds by a preponderance of the evidence
that each of the prerequisites are met. This would not be a change in the law, but rather would
consolidate information available in two different rules and two Supreme Court opinions.

The second expert testimony issue being considered by the Evidence Rules Committee is
the problem of overstatement. Judge Schiltz explained that this refers to the problem of experts
overstating the strength of the conclusions that can reasonably be drawn by the application of their
methods to the facts. For example, an expert will testify that a fingerprint “was the defendant’s”
or that a bullet did come from a gun, with no qualification or equivocation. Experts will make these
claims with certainty when the science does not support such strong conclusions. The defense bar
has been asking for an amendment that would not permit such overstatements. The Evidence Rules
Committee was divided on this suggestion from the defense bar. Only the DOJ, however, was
opposed to a more modest proposed amendment that would draw attention to the need for every
expert conclusion to meet the standard set under Rule 702. Judge Schiltz anticipates that the
Advisory Committee will present something related to Rule 702 at the Standing Committee’s June
2021 meeting, once he has received input from new members who recently joined the Advisory
Committee.
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Proposed Amendment to Rule 106 (Remainder of or Related Writings or Recorded
Statements). The “rule of completeness” requires that if at trial one party introduces part of a
writing or recorded statement, the opposing party can introduce other parts of that statement if in
fairness those other parts should also be considered. Judge Schiltz explained that there are a couple
of problems with this rule in practice. One is that the circuits are split on whether the “completing
portion” can be excluded as hearsay. This can arise, for example, when a prosecutor misleadingly
introduces only part of a statement and the defendant wants the jury to hear the completing portion.
Some courts will exclude the completing portion under the hearsay rule out of a concern that the
jury will overweight it. Other courts will allow the completing portion in but will instruct the jury
not to consider it for the truth of the matter but only as providing context. Other courts just let it
all in with no limit. The Evidence Rules Committee plans to draft an amendment to Rule 106 that
would say that a judge cannot exclude the completing portion for hearsay, but that a judge may
issue a limiting instruction.

Another problem with Rule 106 is that it only applies to written or recorded statements. If
the statement was made orally, the common law governs and there is a lot of inconsistency in how
it is applied. This is one of few areas of evidence law where the Evidence Rules are not considered
to preempt the field. It is an odd area for that to be the case because generally this issue arises at
trial and must be addressed on the fly, with minimal time for a judge to research the common law.
The Evidence Rules Committee plans to draft an amendment rule that would apply to oral
statements and supersede the common law.

The Evidence Rules Committee agreed to proceed with both changes to Rule 106. The
Department of Justice opposed both changes.

Proposed Amendment to Rule 615 (Excluding Witnesses). Judge Schiltz explained that
Rule 615 is, on its face, quite simple. It says that a judge must exclude witnesses from the
courtroom during trial if the opposing side asks the judge to do so. These requests are common.
There is confusion, though, over whether the ruling granting such a request only keeps the witness
out of the courtroom or whether it also implies that the witness may not learn about what has been
said in court — through conversations, reading a transcript, reading a newspaper, etc. Some circuits
have said that the order automatically prevents the excluded witness from learning through these
other avenues, while other circuits view the order as only effecting the physical exclusion. Because
of this confusion, it can be very easy for witnesses to accidentally violate the order and find
themselves in contempt of court. The Evidence Rules Committee unanimously agreed to draft an
amendment retaining the part of Rule 615 that requires the court to exclude witnesses if any party
asks but making clear that courts can also go further to prevent witnesses from learning about in
court testimony. This should clarify that any additional restrictions must be made explicit.

A judge member noted that it was worth thinking about the implications of Rule 615 during
trials held over videoconference or otherwise remotely. Additionally, this member noted that in
bench trials direct testimony can be taken by affidavit and that it might be worth referring to that
sort of testimony in the rule as well. Professor Capra thought the rule would help with these
situations because it draws attention to methods of hearing about other witnesses’ testimony
beyond simply sitting in the courtroom while the witness testifies.
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OTHER COMMITTEE BUSINESS

The meeting concluded with a series of reports on other committee business. First Judge
Bates addressed the 2020 Strategic Plan for the Federal Judiciary. The agenda book contains
material concerning the strategic plan, beginning at page 471. Judge Bates explained that the
Judicial Conference committees — including this one — were asked to provide input on what
strategies and goals reflected in the Plan should receive priority in the next two years. Those
recommendations would be reviewed at the upcoming meeting of the Executive Committee of the
Judicial Conference. Committee members were instructed to send any suggestions to Judge Bates
and to Shelly Cox of the Rules Committee Staff.

Julie Wilson delivered a report on the Judiciary’s Response to the COVID-19 pandemic.
Judge Campbell had discussed this at the Standing Committee’s June meeting. The Administrative
Office’s COVID-19 Task Force was established early last year and continues to meet bi-weekly.
The Task Force remains focused on safely expanding face-to-face operations at the AO and in the
courts. Notably, the Task Force has formed a Virtual Judiciary Operations Subgroup, which will
recommend technical standards along with policies and procedures regarding the operation of
remote communications, including with defendants in detention. Another big part of their work
will be to standardize virtual operations throughout the judiciary. In the Administrative Office,
guidelines, data, and information are being posted regularly on the JNet website, including
information about the resumption of jury proceedings. These materials are available to judges and
their staff. The only Judicial Conference activity relating to COVID-19 that has occurred since the
last meeting was the extension of the CJRA reporting period from September 30 to November 30.

Ms. Wilson also delivered a legislative report. She explained that the Administrative Office
had requested supplemental appropriations from Congress to address various needs within the
judiciary due to the pandemic. These appropriations were not made. The Administrative Office
also submitted 17 legislative proposals. These were not taken up by the recently concluded 116th
Congress. One notable law enacted last year was the Due Process Protections Act. This was
introduced in the Senate in May 2019 and had been tracked by the Rules Committee Staff. It was
passed quickly and unanimously in 2020. The Act statutorily amended Criminal Rule 5 (Initial
Appearance) to require that judges issue an oral and written order confirming prosecutors’
disclosure obligations under Brady and its progeny. The Act required the creation of model orders
for each district. Judge Campbell and Judge Kethledge had sent a letter to the leadership of the
House Judiciary Committee expressing the Rules Committees’ preference for amending the rules
through the Rules Enabling Act process, but the Act passed regardless. The 117th Congress was
sworn in on January 3, 2021, just a few days before the Committee met. Some legislation that has
been of interest to the Rules Committees in the past had already been reintroduced. Representative
Andy Biggs reintroduced the Protect the Gig Economy Act. It would expand Civil Rule 23 to
require that the prerequisites for a class action be amended to include a requirement that the claim
does not concern misclassification of workers as independent contractors as opposed to employees.
Representative Biggs also introduced the Injunctive Authority Clarification Act. This would
prohibit the issuance of nationwide injunctions. Other familiar pieces of legislation will likely also
be introduced in the coming weeks. The Rules Committee Staff will continue to monitor any
legislation introduced that would directly or effectively amend the federal rules.
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CONCLUDING REMARKS

Before adjourning the meeting, Judge Bates thanked the Committee members and other
attendees for their preparation and contributions to the discussion. The Committee will next meet
on June 22, 2021. The hope is that the meeting will be in person in Washington, D.C. if doing so
is safe and feasible at that time.
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Agenda E-19 (Summary)
Rules
March 2021

SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the Judicial
Conference:

Approve the proposed amendment to Civil Rule 7.1 and transmit it to the Supreme Court
for consideration with a recommendation that it be adopted by the Court and transmitted
to Congress in accordance with the 1aw............coocieviiiiiiniiiiiiee pp- 9-10

The remainder of the report is submitted for the record and includes the following for the
information of the Judicial Conference:

. Impact of the COVID-19 Pandemic on Jury Operations...........cccceeevveeecvveenveeennnen. pp- 2-3
. Emergency RULES ......cc.ooiiiiiiiiiiceeeeee et e pp. 3-6
. Federal Rules of Appellate Procedure ...........ccooocuvieiiiieiiiieciieeeeeeeeee e p. 6
. Federal Rules of Bankruptcy Procedure ...........coceevieriieniieniienieeieeeecie e pp. 6-9
. Federal Rules of Civil Procedure...........cccveeeiiieiiiieiieecieeceeceeeee e pp. 10-12
. Federal Rules of Criminal Procedure...........cccceevuiiiiieiiiiniieieeieeeeee e pp. 13-14
. Federal Rules of EVIAENCE .......coccuiiieiiiiciiece e p. 14
. Other TEEIMS ....eoueiiiiieiie ettt ettt et e e eeaae et e e sabeeabeeesbeenseennseenne p. 15
NOTICE

NO RECOMMENDATIONS PRESENTED HEREIN REPRESENT THE POLICY OF THE JUDICIAL CONFERENCE
UNLESS APPROVED BY THE CONFERENCE ITSELF.
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Agenda E-19
Rules
March 2021
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rules of Practice and Procedure (Standing Committee or Committee)
met on January 5, 2021. Due to the Coronavirus Disease 2019 (COVID-19) pandemic, the
meeting was held by videoconference. All members participated.

Representing the advisory committees were Judge Jay Bybee, Chair, and Professor
Edward Hartnett, Reporter, Advisory Committee on Appellate Rules; Judge Dennis Dow, Chair,
Professor S. Elizabeth Gibson, Reporter, and Professor Laura B. Bartell, Associate Reporter,
Advisory Committee on Bankruptcy Rules; Judge Robert M. Dow Jr., Chair, Professor Edward
H. Cooper, Reporter, and Professor Richard L. Marcus, Associate Reporter, Advisory Committee
on Civil Rules; Judge Raymond M. Kethledge, Chair, Professor Sara Sun Beale, Reporter, and
Professor Nancy J. King, Associate Reporter, Advisory Committee on Criminal Rules; and Judge
Patrick J. Schiltz, Chair, and Professor Daniel J. Capra, Reporter, Advisory Committee on
Evidence Rules.

Also participating in the meeting were Professor Catherine T. Struve, the Standing
Committee’s Reporter; Professor Daniel R. Coquillette, Professor Bryan A. Garner, and
Professor Joseph Kimble, consultants to the Standing Committee; Rebecca A. Womeldorf, the
Standing Committee’s Secretary; Bridget Healy, Scott Myers, and Julie Wilson, Rules

Committee Staff Counsel; Kevin Crenny, Law Clerk to the Standing Committee; and John S.

NOTICE
NO RECOMMENDATIONS PRESENTED HEREIN REPRESENT THE POLICY OF THE JUDICIAL CONFERENCE
UNLESS APPROVED BY THE CONFERENCE ITSELF.
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Cooke, Director, and Dr. Tim Reagan, Senior Research Associate, of the Federal Judicial Center
(FJC). Elizabeth J. Shapiro, Deputy Director, Federal Programs Branch, Civil Division, Andrew
Goldsmith, National Coordinator of Criminal Discovery Initiatives, and Jonathan Wroblewski,
Director of the Office of Policy and Legislation, Criminal Division, represented the Department
of Justice (DOJ) on behalf of Principal Associate Deputy Attorney General Richard P.
Donoghue.

In addition to its general business, including a review of the status of pending rules
amendments in different stages of the Rules Enabling Act process and pending legislation
affecting the rules, the Committee received and responded to reports from the five advisory
committees and two joint subcommittees. The Committee also discussed the Rules Committees’
work on developing rules for emergencies as directed by the Coronavirus Aid, Relief, and
Economic Security (CARES) Act, Pub. L. No. 116-136, 134 Stat. 281. Additionally, the
Committee discussed an action item regarding judiciary strategic planning and was briefed on
the judiciary’s ongoing response to the COVID-19 pandemic.

IMPACT OF THE COVID-19 PANDEMIC ON JURY OPERATIONS

The Committee considered a proposal from the jury subgroup of the judiciary’s
COVID-19 Task Force addressing the impact of COVID-19 on jury operations in criminal
proceedings. In August 2020, the Executive Committee referred the proposal to this Committee,
the Committee on Court Administration and Case Management, the Committee on Criminal
Law, and the Committee on Defender Services, to consider whether rules amendments or
legislation should be pursued that would allow grand juries to meet remotely during the
pandemic. The chairs of the four committees discussed the proposal after consulting with their
respective committees and, in a letter dated August 28, 2020, advised the Executive Committee

that they did not recommend pursuing efforts to authorize remote grand juries. The letter
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explained that although the pandemic has impacted the ability of courts around the country to
assemble grand juries, courts have found solutions to the problem including using large spaces in
courthouses, masks, social distancing, and other protective measures. Such measures protect
public health to the greatest extent possible without compromising the secrecy and integrity of
grand jury proceedings, and they have allowed investigations and indictments to proceed where
needed.
EMERGENCY RULES

Section 15002(b)(6) of the CARES Act directs that the Judicial Conference and the
Supreme Court consider rules amendments to address emergency measures that may be taken by
the courts when the President declares a national emergency. A significant portion of the
Committee’s meeting was dedicated to reviewing the draft rules developed by the Advisory
Committees on Appellate, Bankruptcy, Civil, and Criminal Rules in response to that directive.
The advisory committees began their work by soliciting public comments on challenges
encountered during the COVID-19 pandemic in state and federal courts by lawyers, judges,
parties, or the public, and on solutions developed to deal with those challenges. The committees
were particularly interested in hearing about situations that could not be addressed through the
existing rules or in which the rules themselves interfered with practical solutions. The advisory
committees also formed subcommittees to begin work on the issue. At its June 2020 meeting,
the Committee heard preliminary reports and then tasked each advisory committee with:
(1) identifying rules that might need to be amended to account for emergency situations; and
(2) developing drafts of proposed rules for discussion at each advisory committee’s fall 2020
meeting.

In the intervening months, the subcommittees collectively invested hundreds of hours to

develop draft emergency rules for consideration at the fall 2020 advisory committee meetings.
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At its January 2021 meeting, the Committee was presented with a report describing this process
and was asked to provide initial feedback on the draft rules. The report reached several
preliminary conclusions; among the most important was that an emergency rule was not needed
for all rule sets. Early on, the Evidence Rules Committee concluded that its rules are already
flexible enough to accommodate an emergency. And, although both the Appellate and Civil
Rules Committees drafted emergency rules for consideration, they have left open the possibility
that no emergency rule is needed in their rule sets.

The advisory committees also concluded that the declaration of a rules emergency should
not be tied to a presidential declaration. Although § 15002(b)(6) directs the Judicial Conference
to consider emergency measures that may be taken by the federal courts “when the President
declares a national emergency under the National Emergencies Act,” the reality is that the events
giving rise to such an emergency declaration may not necessarily impair the functioning of all or
even some courts. Conversely, not all events that impair the functioning of some or all courts
will warrant the declaration of a national emergency by the President. The advisory committees
concluded that the judicial branch itself is best situated to determine whether existing rules of
procedure should be suspended. Their initial consensus was that the Judicial Conference in
particular (or the Executive Committee, acting on an expedited basis on behalf of the Judicial
Conference) is the most appropriate judicial branch entity to make such determinations, in order
to promote consistency and uniformity in declaring rules emergencies. In addition, the advisory
committees concluded that any emergency rules should only be invoked for emergencies that are
likely to be lengthy and serious enough to substantially impair the courts’ ability to function
under the existing rules.

A guiding principle in the advisory committees’ work was uniformity. Considerable

effort was devoted to drafting emergency rules that are uniform to the extent reasonably
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practicable, given that each advisory committee also sought to develop the best rule possible to
promote the policies of its own set of rules. Notably, in the following respects, the proposed
draft rules are uniform. First, the term “rules emergency” is used in each rule set to highlight the
fact that not every emergency will trigger the emergency rule. Second, the basic definition of a
rules emergency is largely uniform among the four rule sets. A rules emergency is found when
“extraordinary circumstances relating to public health or safety, or affecting physical or
electronic access to a court, substantially impair the court’s ability to perform its functions in
compliance with these rules.” (Draft Criminal Rule 62 contains an additional element discussed
below). Third, the draft rules were reviewed in a side-by-side analysis by the Standing
Committee’s style consultants with a view toward implementing style guidelines and eliminating
differences that are purely stylistic.

Much of the Standing Committee’s discussion addressed the advisory committees’
request for input on substantive differences among the draft rules and whether those differences
were justified. For example, in addition to the basic definition of a rules emergency, draft new
Criminal Rule 62 (Criminal Rules Emergency) includes the requirement that “no feasible
alternative measures would eliminate the impairment within a reasonable time.” As another
example, all of the draft rules provide that the Judicial Conference can declare a rules emergency
and subsequently terminate that declaration; however, the draft amendment to Appellate Rule 2
(Suspension of Rules) also gives that authority to the court of appeals (acting directly or through
its chief judge), and draft Bankruptcy Rule 9038 (Bankruptcy Rules Emergency) includes
emergency-declaring authority for both the chief bankruptcy judge in a district where an
emergency occurs and the chief judge of a court of appeals.

At their spring 2021 meetings, the advisory committees will consider the feedback

provided by members of the Standing Committee, and determine whether to recommend that the
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Standing Committee at its summer 2021 meeting approve proposed emergency rules for
publication for public comment in August 2021. This schedule would put any emergency rules
published for comment on track to take effect in December 2023 (if approved at each stage of the
Rules Enabling Act process and if Congress takes no contrary action). At this time, it remains to
be seen which, if any, of the advisory committees will recommend publication of draft rules.
FEDERAL RULES OF APPELLATE PROCEDURE
Information Items

The Advisory Committee on Appellate Rules met by videoconference on October 20,
2020. In addition to discussion of the emergency rules project and possible related amendments
to existing rules, agenda items included a review of previously-published proposed amendments.
In addition, the Advisory Committee reviewed the criteria for granting in forma pauperis status,
including potential revisions to Form 4 (Affidavit Accompanying Motion for Permission to
Appeal In Forma Pauperis). In response to a recent suggestion, the Advisory Committee also
discussed a proposed amendment to Rule 4 (Appeal as of Right—When Taken) to deal with
premature notices of appeal. The issue was considered by the Advisory Committee ten years
ago, but it is reviewing the issue again to determine if conditions have changed to justify an
amendment. Finally, the Advisory Committee continued its comprehensive review of Rules 35
(En Banc Determination) and 40 (Petition for Panel Rehearing) regarding hearings and
rehearings en banc and panel rehearings. Several options for amendment are under consideration
in an attempt to align the two rules more closely.

FEDERAL RULES OF BANKRUPTCY PROCEDURE
Official Rules and Form Approved for Publication and Comment
The Advisory Committee on Bankruptcy Rules submitted proposed amendments to

Rules 3011 and 8003, and Official Form 417A, with a request that they be published for public
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comment in August 2021. The Standing Committee unanimously approved the Advisory
Committee’s request.

Rule 3011 (Unclaimed Funds in Chapter 7 Liquidation, Chapter 12 Family Farmer’s Debt
Adjustment, and Chapter 13 Individual’s Debt Adjustment Cases)

The proposed amendment, which was suggested by the Committee on the Administration
of the Bankruptcy System (Bankruptcy Committee), redesignates the existing text of Rule 3011
as subdivision (a) and adds a new subdivision (b) that requires the clerk of court to provide
searchable access on the court’s website to data about funds deposited pursuant to § 347 of the
Bankruptcy Code (Unclaimed Property). The rule change would mirror a pending amendment to
the Guide to Judiciary Policy, Vol. 13, Ch. 10, § 1050.10(c), which would require courts to
provide notice of unclaimed funds on their websites (pursuant to that Committee’s efforts to
reduce the balance of unclaimed funds and limit the potential statutory liability imposed on
clerks of court for their record-keeping and disbursement of unclaimed funds). The Bankruptcy
Committee suggested an accompanying rules amendment because the Guide is not publicly
available and Bankruptcy Rules are often the first place an attorney or pro se claimant looks to
determine how to locate and request disbursement of unclaimed funds; a rule change would
therefore inform the public where to access unclaimed funds data.

Rule 8003 (Appeal as of Right—How Taken: Docketing the Appeal)

The proposed amendment revises Rule 8003(a) to conform to the pending amendment to
Appellate Rule 3. The Appellate Rules amendment (which is on track to take effect on
December 1, 2021 if adopted by the Supreme Court and Congress takes no contrary action)
revises requirements for the notice of appeal in order to reduce the inadvertent loss of appellate
rights. The proposed amendment to Bankruptcy Rule 8003(a) takes a similar approach and will

help to keep the Part VIII Bankruptcy Rules parallel to the Appellate Rules.
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Official Form 417A (Notice of Appeal and Statement of Election)

Parts 2 and 3 of Official Form 417A would be amended to conform to the wording of the
proposed amendment to Rule 8003.

Retroactive Approval of Technical Conforming Amendments to Official Form 3094 - 1

The Rules Committee Staff was notified that the web address for PACER (Public Access
to Court Electronic Records) was changed from pacer.gov to pacer.uscourts.gov. Because the
PACER address is incorporated in several places on the eleven versions of the “Meeting of
Creditors” forms (Official Forms 309A - I), the forms needed to be updated with the new web
address.

Although the old PACER address is currently redirecting users to the new address, the
Advisory Committee shared the Rules Committee Staff’s concern that users will experience
broken links in the year or so it would take to update the forms via the normal approval process.
Accordingly, the Advisory Committee approved changing the web addresses on the forms using
the delegated authority given to it by the Judicial Conference to make non-substantive, technical,
or conforming changes to the Bankruptcy Official Forms, subject to later approval by the
Standing Committee and notice to the Judicial Conference. JCUS-MAR 2016, p. 24. The
Standing Committee unanimously approved the form changes.

Information Item

The Advisory Committee met by videoconference on September 22, 2020. In addition to
its recommendations discussed above, discussion items included an update on the restyling of the
Bankruptcy Rules. Notably, the 1000 and 2000 series of the restyled Bankruptcy Rules were
published for comment in August 2020, and the Advisory Committee will be reviewing the

comments on those rules at its spring 2021 meeting.
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The Restyling Subcommittee has completed its initial review of restyled versions of the
3000 and 4000 series of rules, and received feedback from the Standing Committee’s style
consultants on the subcommittee’s proposed changes. The subcommittee received an initial draft
of the 5000 series of restyled rules from the style consultants at the end of December 2020, and it
expects to receive the initial draft of the 6000 series of restyled rules from the consultants by
February 2021.

At its upcoming spring 2021 meeting, the Advisory Committee will consider
recommending for publication in August 2021 the 3000 and 4000 series of restyled rules, along
with the 5000 and 6000 series of restyled rules if those rules are ready. The Advisory Committee
plans to continue work on the remaining rules (the 7000, 8000, and 9000 series) with the intent
of recommending them for publication in August 2022, so that final approval of all the Restyled
Bankruptcy Rules can be considered by the Standing Committee at its summer 2023 meeting,
and by the Judicial Conference at its fall 2023 session.

FEDERAL RULES OF CIVIL PROCEDURE
Rule Recommended for Approval and Transmission

The Advisory Committee on Civil Rules submitted a proposed amendment to Rule 7.1
(Disclosure Statement) for final approval. An amendment to subdivision (a) was published for
public comment in August 2019. As a result of comments received during the public comment
period, a technical conforming amendment was made to subdivision (b). The conforming
amendment to subdivision (b) was not published for public comment.

The proposed amendment to Rule 7.1(a)(1) would require the filing of a disclosure
statement by a nongovernmental corporation that seeks to intervene. This change would
conform the rule to the recent amendments to Appellate Rule 26.1 (effective December 1, 2019)

and Bankruptcy Rule 8012 (effective December 1, 2020).
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The proposed amendment to Rule 7.1(a)(2) would create a new disclosure aimed at
facilitating the early determination of whether diversity jurisdiction exists under 28 U.S.C.

§ 1332(a), or whether complete diversity is defeated by the citizenship of a nonparty individual
or entity because that citizenship is attributed to a party. The proposal published for public
comment identified the time that controls whether complete diversity exists as “the time the
action was filed.” In light of public comments received, as well as discussion at the Committee’s
June 2020 meeting, the Advisory Committee made clarifying and stylistic changes to the
proposal to further develop the rule’s reference to the times that control for determining complete
diversity. As approved by the Standing Committee at its January 2021 meeting, paragraph (a)(2)
would require that a disclosure statement be filed “when the action is filed in or removed to
federal court” and “when any later event occurs that could affect the court’s jurisdiction under

§ 1332(a).”

The Standing Committee unanimously approved the Advisory Committee’s
recommendation that the proposed amendment to Rule 7.1 be approved and transmitted to the
Judicial Conference.

Recommendation: That the Judicial Conference approve the proposed

amendment to Civil Rule 7.1 as set forth in the Appendix, and transmit it to the

Supreme Court for consideration with a recommendation that it be adopted by the

Court and transmitted to Congress in accordance with the law.

Rules Approved for Publication and Comment

The Advisory Committee submitted proposed amendments to Rule 15 and Rule 72, with

a request that they be published for public comment. The Standing Committee unanimously

approved the Advisory Committee’s request.

Rule 15(a)(1) (Amendments Before Trial — Amending as a Matter of Course)

The proposed amendment to Rule 15(a)(1) is intended to remove the possibility for a

literal reading of the existing rule to create an unintended gap. Paragraph (a)(1) currently
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provides, in part, that “[a] party may amend its pleading once as a matter of course within (A) 21
days after serving it or (B) if the pleading is one to which a responsive pleading is required, 21
days after service of a responsive pleading or 21 days after service of a motion under Rule 12(b),
(e), or (f), whichever is earlier” (emphasis added).

The difficulty lies in the use of the word “within.” A literal reading of “within . . . 21
days after service of a responsive pleading or [pre-answer motion]” would suggest that the
Rule 15(a)(1)(B) period does not commence until the service of the responsive pleading or pre-
answer motion — with the unintended result that there could be a gap period (prior to service of
the responsive pleading or pre-answer motion) within which amendment as of right is not
permitted. The proposed amendment seeks to preclude this interpretation by replacing the word
“within” with “no later than.”

Rule 72(b)(1) (Dispositive Motions and Prisoner Petitions — Findings and Recommendations)

Rule 72(b)(1) directs that the clerk “mail” a copy of a magistrate judge’s recommended
disposition. This requirement is out of step with recent amendments to the rules that recognize
service by electronic means. The proposed amendment to Rule 72(b)(1) would replace the
requirement that the magistrate judge’s findings and recommendations be mailed to the parties
with a requirement that a copy be served on the parties as provided in Rule 5(b).

Information Item

The Advisory Committee met by videoconference on October 16, 2020. In addition to
the action items discussed above, the Advisory Committee spent a majority of the meeting
hearing the report of its CARES Act Subcommittee and discussing its draft Rule 87 (Procedure
in Emergency). Other agenda items included an update on the Multidistrict Litigation (MDL)
Subcommittee’s ongoing consideration of suggestions that rules be developed for MDL

proceedings.
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The MDL Subcommittee reported on the status of its three remaining areas of study:

1. Screening claims in mass tort MDLs — whether by using plaintiff fact sheets and
defendant fact sheets or by using a “census” approach that employs a simplified
version of a plaintiff fact sheet;

2. Interlocutory appellate review of district court orders in MDL proceedings; and

3. Settlement review, attorney’s fees, and common benefit funds.

At the Advisory Committee’s meeting, the MDL Subcommittee reported its conclusion
that the second area of study — interlocutory appellate review — should be removed from the
study agenda. The original suggestion was for a rule that would create a right to immediate
review. Such a route would bypass the discretion that 28 U.S.C. § 1292(b) currently provides to
the district court (whether to certify that § 1292(b)’s criteria are met) and to the court of appeals
(whether to accept the appeal). The idea of creating a right to immediate review was quickly
disfavored, with the subcommittee focusing instead on whether some other type of expanded
interlocutory review might be worth pursuing. The subcommittee reviewed submissions from
proponents and opponents of expanding appellate review. Subcommittee representatives
attended multiple conferences addressing the topic, including a June 2020 meeting that included
lawyers and judges with extensive experience in MDL proceedings beyond the mass tort context.
The subcommittee found insufficient evidence to justify proposing an expansion of appellate
review, especially in light of the many difficulties that would be involved in crafting such a
proposal.

The Advisory Committee agreed with the subcommittee’s recommendation that
expanded interlocutory review be removed from the list of topics under consideration; the
remaining two topics continue to be studied by the subcommittee. It is still to be determined

whether this work will result in any recommendation for amendments to the Civil Rules.
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FEDERAL RULES OF CRIMINAL PROCEDURE
Information Item

The Advisory Committee on Criminal Rules met by videoconference on November 2,
2020. The meeting focused on the emergency rules project and the Advisory Committee’s draft
Rule 62 (Criminal Rules Emergency). The agenda also included a report from the Rule 6
Subcommittee.

At its May 2020 meeting, the Advisory Committee formed a subcommittee to consider
two suggestions to amend the grand jury secrecy provisions in Rule 6 (The Grand Jury), an issue
last on the Advisory Committee’s agenda in 2012. As previously reported to the Conference in
September 2020, the suggestions seek to add additional exceptions to the secrecy provisions in
Rule 6(e). A group of historians and archivists seeks, in part, an amendment adding records of
“historical importance” to the list of exceptions to the secrecy provisions. Another group
comprised of media organizations urges that Rule 6 be amended “to make clear that district
courts may exercise their inherent supervisory authority, in appropriate circumstances, to permit
the disclosure of grand jury materials to the public.” The question of inherent authority has also
been raised in recent Supreme Court cases. First, in a statement respecting the denial of
certiorari in McKeever v. Barr, 140 S. Ct. 597 (2020), Justice Breyer pointed out a conflict
among the circuit courts regarding whether the district court retains inherent authority to release
grand jury materials in “appropriate cases” outside of the exceptions enumerated in Rule 6(e).
Id. at 598 (statement of Breyer, J.). He stated that “[w]hether district courts retain authority to
release grand jury material outside those situations specifically enumerated in the Rules, or in
situations like this, is an important question. It is one I think the Rules Committee both can and

should revisit.” Id. Second, the respondent in Department of Justice v. House Committee on the
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Judiciary, No. 19-1328 (cert. granted July 2, 2020), has relied on the courts’ inherent authority as
an alternative ground for upholding the lower court’s decision.

The Advisory Committee has now received a third suggestion from the DOJ seeking an
amendment that would authorize the issuance of temporary orders blocking disclosure of grand
jury subpoenas under certain circumstances.

The Rule 6 Subcommittee plans to hold a virtual miniconference in the spring of 2021 to
gather a wide range of perspectives based on first-hand experience. Invitees will include
historians, archivists, and journalists who wish to have access to grand jury materials, as well as
individuals who can represent the interests of those who could be affected by disclosure (e.g.,
victims, witnesses, and prosecutors). The subcommittee will also invite participants who can
speak specifically to the DOJ’s proposal that courts be given the authority to order that
notification of subpoenas be delayed (e.g., technology companies that favor providing immediate
notice to their customers).

FEDERAL RULES OF EVIDENCE
Information Items

The Advisory Committee on Evidence Rules met by videoconference on November 13,
2020. Discussion items included possible amendments to Rule 106 (Remainder of or Related
Writings or Recorded Statements ) to exempt the “completing” portion of a statement from the
hearsay rule and to extend the rule of completeness to oral as well as written statements; possible
amendments to Rule 615 (Excluding Witnesses) to clarify the application of sequestration orders
to out-of-court communications to sequestered witnesses; and possible amendments to Rule 702
(Testimony by Expert Witnesses) to clarify that the admissibility requirements must be found by

a preponderance of the evidence, and to prohibit “overstatement” by forensic experts.
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OTHER ITEMS

An additional action item before the Standing Committee was a request by Chief Judge
Jeffrey R. Howard, Judiciary Planning Coordinator, that the Committee review the 2020
Strategic Plan for the Federal Judiciary and submit suggestions regarding prioritization of
strategies and goals. The agenda materials included a copy of the Plan for Committee members
to review prior to the meeting. After opportunity for discussion, the Standing Committee did not
identify any particular strategies or goals to recommend for priority treatment over the next two
years. This was communicated to Chief Judge Howard by letter dated January 11, 2021.

The Committee was also updated on the work of two joint subcommittees: the E-filing
Deadline Joint Subcommittee, formed to consider a suggestion that the electronic filing deadlines
in the federal rules be changed from midnight to an earlier time of day; and the Appeal Finality
After Consolidation Joint Civil-Appellate Subcommittee, which is considering whether the
Appellate and Civil Rules should be amended to address the effect (on the final-judgment rule)
of consolidating separate cases. Both subcommittees have asked the FJC to gather empirical
data to assist in determining the need for rules amendments.

Respectfully submitted,
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NEWLY EFFECTIVE AMENDMENTS TO THE FEDERAL RULES

REA History:

Effective December 1, 2020

e No contrary action by Congress
e Adopted by Supreme Court and transmitted to Congress (Apr 2020)
e Approved by Judicial Conference (Sept 2019) and transmitted to Supreme Court (Oct 2019)

Rule

Summary of Proposal

Related or
Coordinated
Amendments

AP 35, 40

Amendment clarifies that length limits apply to responses to petitions for
rehearing plus minor wording changes.

BK 2002

Amendment (1) requires giving notice of the entry of an order confirming a
chapter 13 plan; (2) limits the need to provide notice to creditors that do
not file timely proofs of claim in chapter 12 and chapter 13 cases; and (3)
adds a cross-reference in response to the relocation of the provision
specifying the deadline for objecting to confirmation of a chapter 13 plan.

BK 2004

Subdivision (c) amended to refer specifically to electronically stored
information and to harmonize its subpoena provisions with the current
provisions of Civil Rule 45, which is made applicable in bankruptcy cases by
Bankruptcy Rule 9016.

Cv 45

BK 8012

Conforms rule to proposed amendment to Appellate Rule 26.1.

AP 26.1

BK 8013,
8015, and
8021

Eliminated or qualified the term “proof of service” when documents are
served through the court’s electronic-filing system, conforming the rule to
the 2019 amendments to AP Rules 5, 21, 26, 32, and 39.

AP 5, 21, 26, 32,
and 39

Cv 30

Subdivision (b)(6), the rule that addresses deposition notices or subpoenas
directed to an organization, amended to require that the parties confer
about the matters for examination before or promptly after the notice or
subpoena is served. The subpoena must notify a nonparty organization of
its duty to confer and to designate each person who will testify.

EV 404

Subdivision (b) amended to expand the prosecutor’s notice obligations by:
(1) requiring the prosecutor to “articulate in the notice the permitted
purpose for which the prosecutor intends to offer the evidence and the
reasoning that supports the purpose”; (2) deleting the requirement that the
prosecutor must disclose only the “general nature” of the bad act; and (3)
deleting the requirement that the defendant must request notice. The
phrase “crimes, wrongs, or other acts” replaced with the original “other
crimes, wrongs, or acts.”

Revised March 2021
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PENDING AMENDMENTS TO THE FEDERAL RULES

Effective (no earlier than) December 1, 2021

Current Step in REA Process:

e Transmitted to Supreme Court (Oct 2020)

REA History:

e Approved by Judicial Conference (Sept 2020)

e Approved by Standing Committee (June 2020)

e Approved by relevant advisory committee (Apr/May 2020)

e Published for public comment (Aug 2019-Feb 2020)

e Unless otherwise noted, approved for publication (June 2019)

Rule Summary of Proposal Related or
Coordinated
Amendments
AP3 The proposed amendment to Rule 3 addresses the relationship between the | AP 6, Forms 1
contents of the notice of appeal and the scope of the appeal. The proposed and 2
amendment changes the structure of the rule and provides greater clarity,
expressly rejecting the expressio unius approach, and adds a reference to the
merger rule.
AP 6 Conforming amendment to the proposed amendment to Rule 3. AP 3, Forms 1

and 2

AP Forms 1 and
2

Conforming amendments to the proposed amendment to Rule 3, creating
Form 1A and Form 1B to provide separate forms for appeals from final
judgments and appeals from other orders.

AP 3,6

BK 2005 The proposed amendment to subsection (c) of the replaces the reference to
18 U.S.C. § 3146(a) and (b) (which was repealed in 1984) with a reference to
18 U.S.C. § 3142.

BK 3007 The proposed amendment clarifies that credit unions may be served with an
objection claim under the general process set forth in Rule 3007(a)(2)(A) - by
first-class mail sent to the person designated on the proof of claim.

BK 7007.1 The proposed amendment would conform the rule to recent amendments to
Rule 8012 and Appellate Rule 26.1.

BK 9036 The proposed amendment would require high-volume paper notice

recipients (initially designated as recipients of more than 100 court papers
notices in calendar month) to sign up for electronic service and noticing,
unless the recipient designates a physical mailing address if so authorized by
statute.
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PENDING AMENDMENTS TO THE FEDERAL RULES

Effective (no earlier than) December 1, 2022

Current Step in REA Process:

e Published for public comment (Aug 2020-Feb 2021)

Rule Summary of Proposal Related or
Coordinated
Amendments
AP 25 The proposed amendment to Rule 25 extends the privacy protections
afforded in Social Security benefit cases to Railroad Retirement Act
benefit cases.
AP 42 The proposed amendment to Rule 42 clarifies the distinction between
situations where dismissal is mandated by stipulation of the parties and
other situations. (These proposed amendments were published Aug
2019 — Feb 2020).
BK 3002 The proposed amendment would allow an extension of time to file
proofs of claim for both domestic and foreign creditors if “the notice
was insufficient under the circumstances to give the creditor a
reasonable time to file a proof of claim.”
BK 5005 The proposed changes would allow papers to be transmitted to the U.S.
trustee by electronic means rather than by mail, and would eliminate
the requirement that the filed statement evidencing transmittal be
verified.
BK 7004 The proposed amendments add a new Rule 7004(i) clarifying that
service can be made under Rule 7004(b)(3) or Rule 7004(h) by position
or title rather than specific name and, if the recipient is named, that the
name need not be correct if service is made to the proper address and
position or title.
BK 8023 The proposed amendments conform the rule to pending amendments AP 42(b)
to Appellate Rule 42(b) that would make dismissal of an appeal
mandatory upon agreement by the parties.
BK Restyled Rules | The proposed rules, approximately 1/3 of current bankruptcy rules, are
(Parts 1 & 1l) restyled to provide greater clarity, consistency, and conciseness
without changing practice and procedure. The remaining bankruptcy
rules will be similarly restyled and published for comment in 2021 and
2022, with the full set of restyled rules expected to go into effect no
earlier than December 1, 2024.
SBRA Rules (BK The SBRA Rules would make necessary rule changes in response to the
1007, 1020, 2009, | Small Business Reorganization Act of 2019. The SBRA Rules are based
2012, 2015, 3010, | on Interim Bankruptcy Rules adopted by the courts as local rules in
3011, 3014, 3016, | February 2020 in order to implement the SBRA which when into effect
3017.1, 3017.2 February 19, 2020.
(new), 3018,
3019)
Revised March 2021
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PENDING AMENDMENTS TO THE FEDERAL RULES

Effective (no earlier than) December 1, 2022

Current Step in REA Process:

e Published for public comment (Aug 2020-Feb 2021)

Rule Summary of Proposal Related or
Coordinated
Amendments
SBRA Forms The SBRA Forms make necessary changes in response to the Small

(Official Forms

101, 122B, 201,
309E-1, 309E-2,
309F-1, 309F-2,
314, 315, 425A)

Business Reorganization Act of 2019. All but the proposed change to
Form 122B were approved on an expedited basis with limited public
review in 2019 and became effective February 19, 2020, the effective
date of the SBRA. They are being published along with the SBRA Rules
in order to give the public a full opportunity to comment. If approved
by the Advisory Committee, the Standing Committee, and the Judicial
Conference, the proposed change to Form 122B will go into effect
December 1, 2021. The remaining SBRA forms will remain in effect as
approved in 2019, unless the Advisory Committee recommends
amendments in response to comments.

Cv12

The proposed amendment to paragraph (a)(4) would extend the time to
respond (after denial of a Rule 12 motion) from 14 to 60 days when a
United States officer or employee is sued in an individual capacity for
an act or omission occurring in connection with duties performed on
the United States’ behalf.

CV Supplemental
Rules for Social
Security Review
Actions Under 42
U.S.C. § 405(g)

Proposed set of uniform procedural rules for cases under the Social
Security Act in which an individual seeks district court review of a final
administrative decision of the Commissioner of Social Security pursuant
to 42 U.S.C. § 405(g).

CR 16

Proposed amendment addresses the lack of timing and the lack of
specificity in the current rule with regard to expert witness disclosures,
while maintaining reciprocal structure of the current rule.
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Legislation that Directly or Effectively Amends the Federal Rules

117th Congress

(January 3, 2021 - January 3, 2023)

Name Sponsor/ Affected Text, Summary, and Committee Report Actions
Co-Sponsor(s) Rule
Protect the Gig H.R. 41 Cv 23 Bill Text: e 1/4/21:
Economy Act of | Sponsor: https://www.congress.gov/117/bills/hr41/BILLS- Introduced in
2021 Biggs (R-AZ) 117hr41lih.pdf House; Referred
to Judiciary
Summary (authored by CRS): Committee
This bill limits the certification of a class action e 3/1/21: Referred
lawsuit by prohibiting in such a lawsuit an to the
allegation that employees were misclassified as Subcommittee on
independent contractors. Courts,
Intellectual
Property, and the
Internet
Injunctive H.R.43 cv Bill Text: e 1/4/21:
Authority Sponsor: https://www.congress.gov/117/bills/hr43/BILLS- Introduced in
Clarification Act | Biggs (R-AZ) 117hr43ih.pdf House; Referred
of 2021 to Judiciary
Summary (authored by CRS): Committee
This bill prohibits federal courts from issuing e 3/1/21: Referred
injunctive orders that bar enforcement of a to the
federal law or policy against a nonparty, unless Subcommittee on
the nonparty is represented by a party in a class Courts,
action lawsuit. Intellectual
Property, and the
Internet
COVID-19 S.473 BK Bill Text: e 2/25/21:5.473
Bankruptcy Sponsor: https://www.congress.gov/bill/117th- Introduced to
Relief Extension | Durbin (D-IL) congress/senate-bill/473/text Senate and
Act of 2021 referred to
Co-sponsor: Summary Judiciary
Grassley (R-1A) The bill would amend the CARES Act and the CAA Committee

H.R.1651
Sponsor:
Nadler (D-NY)

Co-sponsor:
Cline (R-VA)

of 2021 to extend certain temporary provisions of
those acts (notably, an expanded definition of
debtors who can take advantage of Chapter 11,
Subchapter V of the Bankruptcy Code) until March
27,2022.

e 3/8/21: HR.1651

House and
referred to
Judiciary
Committee

e 3/18/21: H.R.
1651 passed the
house.

Updated March 18, 2021
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FORDHAM

University School of Law
Lincoln Center, 150 West 62nd Street, New York, NY 10023-7485

Daniel J. Capra Phone: 212-636-6855
Philip Reed Professor of Law e-mail:dcapra@law.fordham.edu

Memorandum To: Advisory Committee on Evidence Rules
From: Daniel J. Capra and Liesa L. Richter

Re: Possible Amendment to Rule 702

Date: April 1, 2021

The Advisory Committee has been considering possible amendments to Rule 702 for the
last seven meetings. A subcommittee, chaired by Judge Schroeder, assisted the Committee in
narrowing the issues. By the time of the last meeting, the Committee’s focus had narrowed to two
possible changes:

I. An amendment that would prevent an expert from overstating conclusions.

2. An amendment clarifying that the questions of sufficiency of facts or data and reliable
application of method are questions for the court, and must be proved to the court by a
preponderance of the evidence under Rule 104(a).

At the Fall, 2020 meeting, the Committee made significant strides in developing an
amendment to Rule 702, that will be voted on at this meeting.

The Minutes of the Fall, 2020 meeting describe the resolutions of the Committee regarding
Rule 702 --- straw votes that set the table for this meeting.

What follows are excerpts from the Minutes regarding adding preponderance language
to the text:

1. Committee members expressed substantial support for a preponderance
amendment. All agreed that the existing circuitous path through Daubert, Rule 104(a), and
Bourjaily to get to the preponderance standard for Rule 702 was challenging for lawyers
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and judges. . . . Committee members expressed confidence that adding an express
preponderance requirement to the language of Rule 702 would provide a clear signal to
judges that would improve consideration of expert opinion testimony.

2. With respect to the form of a potential amendment to Rule 702, Committee
members were in agreement [that] the draft amendment . . . adding the preponderance
requirement after the existing language regarding an expert’s qualifications would be
superior, because it would address the problem found in the cases and yet would retain the
existing structure of Rule 702. The Department of Justice agreed that a preponderance
amendment would be a helpful clarification to the Rule and expressed support for the draft
amendment. . . . The Federal Public Defender also expressed support for an amendment to
add a preponderance standard . . . noting that such an amendment would make it clear that
the trial judge is supposed to act as the gatekeeper with respect to expert opinion testimony.

3. Hearing unanimous approval from the Committee to move forward with a
preponderance amendment . . . the Chair asked the Reporter to prepare that draft for the
Spring meeting, along with a draft Advisory Committee note. The Chair explained that the
Committee could discuss the details of the note at the spring meeting, but emphasized that
an Advisory Committee note would need to state that a preponderance amendment in the
text of Rule 702 was not intended to create a negative inference about applying the standard
to other rules.

4. The Reporter notified the Committee that some federal courts have also added
an intensifier to the Rule 702(a) requirement that an expert’s opinion “will help” the trier
of fact. These courts have required that an expert’s opinion will “appreciably help.” The
Reporter explained that this misstatement of the Rule 702 standard by some courts did not
by itself justify an amendment to the Rule, but noted that he had included language in
brackets in the draft Advisory Committee note to the proposed preponderance amendment
to emphasize that expert opinion testimony need only “help” and need not “appreciably
help” under Rule 702. The Chair asked the Reporter to leave that bracketed language in the
draft note to be taken up and considered by the Advisory Committee at its spring meeting.

What follows are excerpts from the Minutes of the last meeting that describe the
Committee’s determinations regarding language addressed to overstatement. (Note that the
choices for the Committee were: 1) adding a new subdivision (e) that would specifically prohibit
experts from overstating an opinion; 2) a modest amendment to Rule 702(d) that would focus
the provision more clearly on connecting the opinion to a reliable application of a methodology;
and 3) to do nothing.

1. After discussion and pursuant to a question from a Committee member, the Chair
stated that the Department clearly prefers no amendment to Rule 702 to address
overstatement, draws a red line at an amendment that would add express “overstatement”
regulation in a new subsection (e), and could live with the modest modification to
subsection (d) depending on the content of the accompanying Committee note. The
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Department representative agreed with the Chair’s characterization of its views. One
Committee member stated definite support for an amendment to subsection (d) and
confessed to being “on the fence” about the addition of a subsection (¢). That Committee
member expressed an inclination to support (e) as well due to the problems in the existing
Rule 702 precedent, but expressed concerns about adding a subsection (e) on overstatement
to civil cases.

Another Committee member expressed clear support for a new subsection (e), but
stated support for a modification to (d) as a compromise, if necessary. Another Committee
member agreed with those preferences and priorities. The Federal Defender agreed with
the position that a new (e) is critical to address the testimony that comes out of an expert’s
mouth on the stand, but noted that modifications to subsection (d) would be better than
nothing. Another Committee member stated a preference for the modification to subsection
(d) only, expressing doubt that a new subsection (e) would fix the problems that do exist
in the precedent and concerns about drafting in a manner that would avoid unintended
consequences. ... Another Committee member stated opposition to the addition of a new
subsection (e), arguing that it would represent too dramatic a change and that it was not
needed to address what is essentially a lawyering issue in light of evolving forensic
standards. This Committee member was also concerned about adding complexity to
already extensive Daubert proceedings in civil cases, but had no objection to the language
proposed to alter existing subsection (d).

2. The Chair rounded out the straw poll by expressing agreement with those
Committee members who opposed a new subsection (e), articulating concerns that it was
too substantial a change that could have unintended collateral effects. He suggested that
the real problem in the expert testimony arena is not caused by Rule 702 and may not be
solved by an amendment to Rule 702. He opined that the new criminal discovery rules
would help fix problems with expert testimony, as would the Department of Justice’s
efforts to craft uniform testimonial language for forensics experts. In closing, the Chair
said he would not vote for (e), could support (d), but could live with doing nothing with
respect to overstatement.

Here is the final entry in the Minutes regarding Rule 702:

In closing, the Chair asked the Reporter to prepare two draft alternatives of Rule 702 for
the Committee’s consideration at its spring meeting:

1) A draft including preponderance language in the opening paragraph of Rule 702
and a slightly modified subsection (d). This draft should be accompanied by an
Advisory Committee note that includes some brief reference to forensic
evidence.

2) A draft including preponderance language in the opening paragraph of Rule 702
and a new subsection (e) regulating overstatement. This draft should be
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accompanied by a more comprehensive Advisory Committee note, with
passages specifically directed to forensic evidence.

This memorandum provides background on the issues that the Committee will vote upon
at this meeting. It is divided into three parts. Part One sets forth some background on the
overstatement problem. Part Two is a discussion of the admissibility/weight problem. Part Three
sets forth two drafting alternatives with accompanying draft Committee Notes, in accordance with
the direction at the last meeting.

This memo is significantly shorter than the Rule 702 memos for previous meetings ---
because the Committee’s resolutions at the last meeting render much of the analysis from the prior
memos moot. Anyone who seeks a refresher course should look at the Rule 702 memo for the Fall,
2020 meeting.

I. The Problem of Overstatement

A. Overstatement of Results in Forensics

The forensic case law digest, set forth after this memo, indicates many instances of forensic
experts providing conclusions that cannot be supported by the methodology they employ. Expert
overstatement was a significant focus of the PCAST report. And a report from the National
Commission on Forensic Sciences addresses overstatement, with its proposal that courts should
forbid scientific experts from stating their conclusion to a “reasonable degree of [field of expertise]
certainty,” because that term is an overstatement, has no scientific meaning and serves only to
confuse the jury.

As you know, the Department has issued a prohibition on use of the “reasonable degree of
certainty” language by forensic experts, as well as important limitations on testimony regarding
rates of error. Whether these measures taken by the Department are sufficient to control
overstatement is a question on which reasonable minds can differ.

Judge Rakoff, at the Boston Symposium, suggested that a provision prohibiting an expert
from overstating results should be added to Rule 702 --- and that this would be a meaningful
change because the courts generally have not relied on any language in the existing rule to control
the problem of overstatement. The participants at the Vanderbilt symposium were not of one mind
as to the need for a specific limitation on overstatement. Some judges stated that a limit on
overstatement can already be teased out of the existing language of the rule (i.e., reliable method
reliably applied). Others said addressing overstatement specifically might help the judge, as text
could then be directly relied upon.
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B. Overstatement Outside Forensics?

The Committee decided early on that it would not propose an amendment to Rule 702 that
was directed only to forensic experts. The rules of evidence are written to apply to all cases, and
Rule 702 applies to all experts. Moreover, there might well be problems of definition if a rule were
limited to “forensics.”

So if there is to be an overstatement amendment, it must apply to all experts. Is that
justified? Previous memos have included cases indicating that the overstatement problem exists
with a wide variety of experts. Experts in civil cases are essentially incentivized to exaggerate their
opinions. And studies have shown that the more overstated the opinion, the more it has an effect
on juries. So there is at least an argument that an overstatement amendment could be useful as to
all experts.

On the other hand, there is an argument that extending the overstatement limitation to all
cases can have unintended consequences. For one thing, it is not exactly clear how the requirement
will apply to every kind of expert, such as experience-based experts, social scientists, accountants,
etc. Notably, the American Association of Justice, in a written comment to the Committee, opposes
an amendment on overstatement precisely because of its uncertain application to experts outside
of forensics|:

It is AAJ’s position that the proposed amendment [on overstatement] should be
rejected as it needlessly divides the bar, would not work for the variety of cases that use
the rule, and has numerous likely unintended consequences—including judicial
misapplication of the rule.

So there is cause for concern when an overstatement amendment is applied to all experts.

C. Cross-examination as a Solution to the Overstatement Problem

At previous meetings, it has been asserted that the question of overstatement of expert
opinion can be adequately handled by cross-examination. For example, if a forensic expert says
that he has determined, by a reasonable degree of scientific certainty, that there is a match between
a trace substance and the defendant, the defense counsel can attack that testimony on cross-
examination --- defense counsel can contradict the conclusion by referring to the PCAST report,
or the DOJ standards; counsel might establish through cross-examination the subjective choices
that the expert made. And so forth.

Whether cross-examination is a sufficient device to regulate overstatement is a difficult
question to assess. There are few data points to rely on, although at least one empirical study has
indicated that cross-examination has little impact on the jury when a forensic expert overstates a
conclusion. See Dawn McQuiston-Surrett & Michael J. Saks, Communicating Opinion Evidence
in the Forensic Identification Sciences: Accuracy and Impact, 59 Hastings L.J. 1159, 1167-69
(2008) (explaining that “[w]hether or not jurors were informed about the limitations of microscopic
hair examination on cross-examination or by the judge had little measurable or meaningful impact
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on their judgments about the likelihood that the defendant was the source of the crime-scene hair
or their perceived understanding of the expert's testimony™).

Perhaps another data point is all the criminal convictions in which forensic experts
overstated their conclusions (including the hair identification scandal in which the DOJ admitted
that experts overstated their results in hundreds of cases that resulted in conviction). Apparently,
cross-examination was not a sufficient regulator in all of these cases --- including the very recent
cases set forth in the case digest.

Moreover, reviews of cases involving forensic evidence indicate that forensic experts often
don’t get cross-examined at all. For example, forensic experts were not cross-examined in almost
half of the wrongful convictions that have been documented by the Innocence Project. So if cross-
examination is the answer to overstatement, it hasn’t always been employed that way.

Perhaps another way to think about cross-examination as a remedy is to compare the
overstatement issue to the issues of sufficiency of basis, reliability of methodology, and reliable
application of that methodology. As we know, those three factors must be shown by a
preponderance of the evidence. The whole point of Rule 702 --- and the Daubert-Rule 104(a)
gatekeeping function --- is that these issues cannot be left to cross-examination. The underpinning
of Daubert is that an expert’s opinion could be unreliable and the jury could not figure that out,
even given cross-examination and argument, because the jurors are deferent to a qualified expert
(i.e., the white lab coat effect). The premise is that cross-examination cannot undo the damage that
has been done by the expert who has power over the jury. This is because, for the very reason that
an expert is needed (because lay jurors need assistance) the jury may well be unable to figure out
even after cross-examination whether the expert has a sufficient basis, is using reliable
methodology, and it reliably applying it.

The real question, then, is whether the dangers of juror mistakes regarding overstatement
are any different from the dangers of being unable to assess insufficient basis, unreliability of
methodology, and unreliable application. Why would cross-examination be insufficient for the
latter yet sufficient for the former?

It is hard to see any difference between the risk of overstatement and the other risks that
are regulated by Rule 702. When an expert says that they are certain of a result --- when they
cannot be --- how is that easier for the jury to figure out than if an expert says something like “I
relied on four scientifically valid studies concluding that PCB’s cause small lung cancer.”! When
an expert says he employed a “scientific methodology” when that is not so, how is that different
from an expert saying “I employed a reliable methodology” when that is not so?

! That was the expert’s testimony in Joiner and the Supreme Court held that the trial judge correctly exercised the
gatekeeping function in excluding the testimony, because the studies did not actually support a conclusion of
causation. But why wasn’t it sufficient that the lack of support could have been brought up on cross-examination? The
answer is, the imposition of the gatekeeping function assumes that cross-examination will be insufficient when there
is an analytical gap between the expert’s methodology and the expert’s conclusion.
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Judge Rakoff, in United States v. Glynn, 578 F.Supp.2d 567, 574 (S.D.N.Y. 2008), when
evaluating the admissibility of ballistics evidence, directly addressed the need for a gatekeeper
when it comes to overstatement:

The problem is how to admit [the expert opinion] into evidence without giving the jury the
impression—always a risk where forensic evidence is concerned—that it has greater
reliability than its imperfect methodology permits. The problem is compounded by the
tendency of ballistics experts . . . to make assertions that their matches are certain beyond
all doubt, that the error rate of their methodology is “zero,” and other such pretensions.
Although effective cross-examination may mitigate some of these dangers, the explicit
premise of Daubert and Kumho Tire is that, when it comes to expert testimony, cross-
examination is inherently handicapped by the jury's own lack of background knowledge,
so that the Court must play a greater role, not only in excluding unreliable testimony, but
also in alerting the jury to the limitations of what is presented.

It should also be noted that cross-examination has its work cut out for it when it comes to
experts expressing unjustified confidence in an opinion. Research on juries (including post-trial
interviews) indicates that the greater the expert’s confidence in her conclusion, the more the
expert’s testimony is likely to sway the jury. If this confidence is unfounded, the risk of inaccurate
verdicts runs high.? Moreover, there is research on juries demonstrating that even when jurors are
apprised of the problems with forensic evidence on cross-examination, that information has little
impact on their decisionmaking.?

In sum, it seems difficult to argue that cross-examination is the solution for overstatement,
while gatekeeping is required for the related questions of reliable methodology and reliable
application. The remaining question, though is whether a new subdivision on overstatement is
required to address the problem. The contrary argument is that overstatement can be regulated
under the existing rule, especially if subdivision (d) is slightly modified to require the court to
focus more closely on whether the opinion can be justified by a reliable application of the
methodology.

2 See, e.g, Vidmar, Expert Evidence, the Adversary System, and the Jury, 95 American J. of Pub. Health, S137
(2005) (finding that an expert’s confidence in an opinion was a critical factor in assessing the weight of the expert’s
testimony).

3 See, e.g., McQuiston-Surrett & Saks, Communicating Opinion Evidence in the Forensic Identification Sciences:
Accuracy and Impact, 59 Hastings L.J. 1159, 1167-69 (2008) (“Whether or not jurors were informed about the
limitations of microscopic hair examination on cross-examination or by the judge had little measurable or
meaningful impact on their judgments about the likelihood that the defendant was the source of the crime-scene hair
or their perceived understanding of the expert’s testimony.”).
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D. Isn’t an Overstatement Limitation Already in the Rule?

One important argument against an overstatement amendment, raised by several members
at the last meeting, is that adding a new subdivision on overstatement is not necessary because
overstatement is simply an aspect of the existing requirements in the rule: reliable methodology
reliably applied. For example, an expert who testifies that “I am certain that there is a match” might
be using a reliable methodology (e.g., ballistics), but is not applying it reliably (because the
methodology is subjective and so not error-free).

Amendments can create difficulties if new language is added to existing language that
already covers the problem. There is a risk of confusion and unintended consequences by this
duplication.

That said, there is an argument that it could be useful to break overstatement out as a
separate factor, in order to draw attention to it --- because the case digest shows that many courts
are not regulating overstatement as seriously as they are the reliability factors set forth in the text
of Rule 702.

It is fair to state, though that some courts have read the existing Rule as requiring the court
to regulate overstatement. A recent example is United States v. Valencia-Lopez, 971 F.3d 891 (9"
Cir. 2020), where the court held that the trial judge abused discretion by allowing an ICE
Supervisory Special Agent to testify as an expert that there was no possibility that drug cartels
would coerce a truck driver at gunpoint to carry illegal drugs across the border --- as the defendant
claimed in his defense. The court of appeals stated: “It is one thing for a witness with Agent Hall’s
expertise to testify as to the risks to a cartel of using a coerced courier. But that is a far cry from
testifying essentially that the cartel never does it.” See also United States v. Requena, 980 F.3d 30
(2d Cir. 2020) (expert testimony about drug identification, noting that “a district court could well
abuse its discretion by permitting an expert to affirm that substantial similarity is a matter of
objective scientific fact rather than a subjective conclusion based on a conventional understanding
of the words ‘substantial’ and ‘similar’”).

It can be argued that some sharpening of subdivision (d) would be a good compromise: it
might focus courts on the expert’s actual opinion, and consequently the possibility of
overstatement, without an additional subsection on overstatement that might raise questions if
limitations are already in the rule. The compromise approach is more of a sharpening, rather than
a new limitation that might be seen by some as duplicative. That compromise is discussed
immediately below.

E. Proposed Change to Rule 702(d), Instead of a Separate Provision Prohibiting
Overstatement.

At the last meeting, both Judge Kuhl, the Liaison from the Standing Committee, and Judge
Schroeder suggested a change to Rule 702(d) (reliable application) that would focus a court on the
expert’s opinion, and thus the potential of overstatement. That suggestion is as follows:
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(d) the expert-has—reliabbyapplied expert’s opinion [reflects or is limited to] a reliable
application of the principles and methods to the facts of the case.

Here is Judge Kuhl’s explanation for her suggestion:

It’s not a large change to subpart (d), obviously. But by making the expert’s conclusion
the subject of the sentence, the language more clearly empowers the court to pass judgment
on that conclusion. It seems clear (to me) that overstatement cannot be said to arise from
reliable application of acceptable principles and methods.

As stated above, the majority of the Committee voted in favor of adding a focus on the
expert’s opinion in Rule 702(d). This change of emphasis can possibly direct the court and the
parties to focus on the overstatement problem, and more generally to consider the importance of
looking at the expert’s conclusion as well as the methodology --- the point made by the Supreme
Court in Joiner. It could also serve to emphasize that the supportability of the conclusion is an
admissibility requirement rather than a question of weight.

The question remaining is how best to draft the provision. It can be argued that the use of
the term “limit” is a bit more precise, because, after all, what the court is doing is enforcing a limit
on the expert’s opinion. The term “reflect” is used in Rule 803(5) --- the past recollection recorded
must accurately reflect the declarant’s knowledge. It is also used twice in the Best Evidence Rules.
The term “limit” is more customary in the Evidence Rules. It is used 11 times, all in the context of
imposing restrictions on the use or admissibility of evidence (sometimes in stating that the rule
imposes no limits on a certain use). So there is something to be said for choosing the more common
term, one that arises in similar situations.

Assuming that “limit” is the preferable term, some adjustment needs to be made to the draft
that was reviewed by the Committee at the last meeting. The amendatory language, in terms of
“limit” was that “the opinion is limited to a reliable application of the principles and methods to
the facts of the case.” That seems to be missing something. It is not the opinion that is limited to a
reliable application. It seems more accurate to say that “the opinion is limited to what may be
drawn_from a reliable application of the principles and methods of the case.” Interestingly, if
“reflects” is used, the extra language does not seem as necessary. An opinion can “reflect a reliable
application of the principles and methods to the facts of the case.” But in the end, it may be better
to go with the more prevalent term, “limit,” and add those few extra words. The draft in Section
IIT does use the term “limit” for the proposed amendment to subsection (d).

One final point. On reviewing this modification to subsection (d), the Chair had another
refinement that would be an improvement. He suggests that (d) should read “the witness’s opinion

is limited to what may be drawn from reliably applying the principles and methods to the facts or
data” (rather than “to the facts of the case). He explains this modification as follows:
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I think that (d) should clearly connect to (b) and (¢) — i.e., that it should be clear that the
“principles and methods” to which (d) refers are the same “principle and methods” to which
(c) refers and that the “facts or data” to which (d) refers are the same “facts or data” to which
(b) refers. As drafted, the connection between (d) and (c) is clear, but the connection
between (d) and (b) is muddled by using one expression in (b) (“facts or data”) and another
in (d) (“facts of the case”). I fear that may lead to mischief.

This is a good point, and it does provide a better connection with (b) and (d). So I have added that
change to the draft.

I1. A Discussion of the Admissibility/Weight (Rule 104(a)) Problem

As stated above, the Committee has, in a straw poll, voted unanimously in favor of an
amendment to Rule 702 that would emphasize that the questions of sufficiency of basis
(subdivision (b)) and reliability of application (subdivision (d)) are questions of admissibility and
not weight.

The Committee’s work in this area was in response to a law review article highlighting a
number of cases that appear not to have read the Rule as it is intended. The Rule provides that the
requirements of sufficient basis and reliable application must be treated as questions of
admissibility --- and so, according to the Supreme Court cases of Daubert and Bourjaily, as
admissibility requirements these factors must be established by a preponderance of the evidence
under Rule 104(a). But the cases cited in the law review article appeared to be treating these
admissibility requirements as questions of weight --- meaning that these courts are applying the
lesser Rule 104(b), “sufficient to support a finding” standard.

A previous memo to the Committee on this subject took a deep dive into the cases that
have been cited as the leading examples of courts ignoring the Rule 104(a) standard for questions
of sufficiency of basis and reliability of application. The takeaway points from the case law survey
were as follows:

e A court’s declaration that sufficiency of basis and reliability of application are “questions
of weight” is not necessarily a misapplication of Rule 702/104(a) in a particular case. That
is because even under 104(a) there are disputes that will go to weight and not admissibility.
When the proponent has met the preponderance standard and the opponent responds with
some deficiency that does not sufficiently detract from the proponent’s showing of a
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preponderance, then that deficiency is a question of weight and not admissibility --- under
the preponderance standard.

e Many opinions can be found with broad statements such as “challenges to the sufficiency
of an expert’s basis raise questions of weight and not admissibility” --- a misstatement
made by circuit courts and district courts in a disturbing number of cases. And those broad
misstatements of the law can have a pernicious effect beyond the specific case.

e In some of the reviewed cases, even though the court incorrectly stated that questions of
sufficiency of data and reliability of application are questions of weight, the expert
arguably satisfied the Rule 104(a) standard anyway, so the court’s cavalier treatment of
Rule 702(b) and (d) appears to make no difference to the result. In other cases, it cannot be
determined whether the court used the 104(a) or the 104(b) standard in assessing
sufficiency of basis and application. Evaluation of the cases is muddled by the fact that,
unfortunately, courts rarely articulate the standard of proof that they are employing.

e There are certainly a number of cases in which the court not only misstates the
appropriate standard, but also misapplies it in the specific case--- by allowing experts to
testify even though the proponent has not established more likely than not that there is a
sufficient basis for the opinion and/or that the methodology has been reliably applied. *
Before the last meeting, the defense bar submitted to the Committee several lengthy
studies, as well as a number of letters, analyzing the case law and concluding that the
admissibility requirements of Rule 702(b) and (d) have been ignored by many courts ---
both in terms of statements of the law, and in application. A review of those cases by the

* A recent example is United States v. Napout, 963 F.3d 163 (2d Cir. 2020): The court affirmed two
defendants’ convictions for various offenses arising from their payments of bribes to officials of global and regional
soccer organizations in exchange for broadcasting and marketing contracts. They challenged the trial judge’s
admission of the government's expert witness testimony about the economic impact that officials accepting bribes
would have on soccer organizations such as FIFA and CONMEBOL. The expert, a professor of sports management
at the University of Michigan, conducts research on the economics and business of sports, but had not performed any
empirical analysis of actual data relating to FIFA. The trial judge ruled that the insufficiency of facts or data went to
the weight of the expert’s testimony, not its admissibility. The court stated that “while a trial judge should exclude
expert testimony if it is speculative or conjectural or based on assumptions that are so unrealistic and contradictory as
to suggest bad faith or to be in essence an apples and oranges comparison, other contentions that an expert's
assumptions are unfounded go to the weight, not the admissibility, of the testimony.” This looks like a Rule 104(b)
application, as the expert looked at no data relating to FIFA. Notably, the court stated that expert testimony is
presumptively admissible, which is decidedly not the case.
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Reporter indicated that most were in fact properly pegged as applying the lesser Rule
104(b) standard to the questions of sufficiency of basis and reliable application.

Specifying in Rule 702 the Standard of Proof that Currently Applies Anyway.

An undeniable concern in amending Rule 702 to add the Rule 104(a) standard is that the
standard already applies to the admissibility requirements in the Rule. The court in Daubert stated
that the gatekeeper function was grounded in Rule 104(a); and Bourjaily interpreted Rule 104(a)
to mandate the application of a preponderance of the evidence standard for all admissibility
requirements other than those involving conditional relevance, which are subject to the lesser
“sufficient to support a finding” standard of proof.

Adding the preponderance standard to the text of the rule may raise questions about its
applicability to all the other rules --- the Rule 104(a) standard applies to almost all the admissibility
requirements in the Federal Rules, but it is not specifically stated in the text of any of them.

But there is also a counterargument: While Rule 104(a) applies to most FRE admissibility
requirements, including those in Rule 702, there is nothing in Rule 702 itself that directs the parties
or the court to the preponderance standard. Indeed, there is nothing in Rule 104(a) itself that speaks
to a preponderance standard --- that construct of Rule 104(a) comes from Bourjaily and from a
footnote in Daubert. So a lot of thinking (and reading outside the Rules) needs to be done to get
to applying the preponderance standard to the Rule 702(b) and (d) admissibility requirements.

And while it is true that Rule 104(a) applies well beyond the admissibility requirements of
Rule 702, it is in applying Rule 702 that most of the problems have occurred. (There is nothing in
the reported cases about disputes over the standard of proof in the admissibility requirements of
the excited utterance exception, for example). So, if there is a problem that the courts are having
in applying the general requirement to Rule 702 specifically, it makes sense to change the specific
rule to remind the courts that the general requirement applies --- with a proviso in the Committee
Note to say that no change is intended for any other rule, and that the Committee simply found it
necessary to remind courts about the Rule 702 admissibility requirement because many courts have
ignored them. Such a proviso is placed in the draft Committee Note set forth in Section III.

Possible Confusion About the Helpfulness Standard in Rule 702
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Beyond the issues surrounding the reliability requirements of Rule 702 (b)-(d), discussed
above, there is a question in the case law about the application of the “helpfulness” standard of
Rule 702(a). Rule 702(a) requires the court to find that the expert’s testimony will “help the trier
of fact to understand the evidence or determine a fact in issue.” The operative word is “help”. But
there are some courts that have read into the rule a requirement that the testimony not only help,
but “appreciably help” the trier of fact. See, e.g., Cunningham v. Wong, 704 F.3d 1143, 1167 (9th
Cir. 2013) (“Admissible expert testimony is meant to provide the jury with ‘appreciable help’ in
their determinations.”); United States v. Amaral, 488 F.2d 1148 (9™ Cir. 1973) (expert testimony
on the unreliability of identifications was properly excluded as it did not “appreciably help” the
jury). Courts following this potentially higher standard have cited to Wigmore’s treatise on
evidence to establish the “appreciable help” requirement as the “essential question” of expert
admissibility. See Keys v. Wash. Metro. Area Transit Auth., 577 F. Supp. 2d 283, 286 (D.D.C.
2008) (“As Professor Wigmore stated, the admissibility of expert testimony is guided by one
essential question: ‘On this subject can a jury from this person receive appreciable help?’”) (citing
WIGMORE ON EVIDENCE § 1923 (3d ed. 1940)). See also Sullivan v. Alcatel-Lucent USA, Inc.,
2014 U.S. Dist. LEXIS 97011, at *15 (N.D. Ill.) ("[T]he crucial question is, on this subject can a
jury from this person receive appreciable help?'"); Cage v. City of Chicago, 979 F. Supp. 2d. 787,
834 (N.D. I1l. 2013) (expert must appreciably help).

Other courts, however, have found that there is no heightened standard of helpfulness for
expert testimony that satisfies the other requirements of the rule. See, e.g., United States ex rel.
Morsell v. Symantec Corp., 2020 U.S. Dist. LEXIS 54847, *12 (D.D.C. 2020) (“[T]he 'help'
requirement [from Rule 702] is satisfied where the expert testimony advances the trier of fact's
understanding to any degree.”) (quoting 29 Charles Alan Wright & Arthur R. Miller, Federal
Practice & Procedure § 6264.1 (2015)); United States v. Lamarre, 248 F.3d 642, 648 (7th Cir.
2001) (testimony of the defendant’s mental disability was helpful in a fraud case: “Trial courts are
not compelled to exclude all expert testimony merely because it overlaps with matters within the
jury's experience.”); United States v. King, 898 F.3d 797, 805-06 (8th Cir. 2018) (in a pill mill
case, the court uses the “to any degree” standard, and states: “While Dr. Roman acknowledged
that he could not definitively state that any particular prescription was illegitimate absent more
information, his opinion on the general operation of the clinic based on the accumulated evidence
was still relevant. On the whole, Dr. Roman's opinion on the PMP charts advanced the trier of
fact's understanding of the clinical practices at KJ and Artex and how they differed from ordinary
medical facilities.”); United States v. Archuleta, 737 F.3d 1287, 1297 (10th Cir. 2013) (expert
testimony about the operation of a gang was properly admitted: “At bottom, Archuleta simply fails
to explain how relevant evidence, which no other witness covered, was unhelpful to the jury's
understanding of the implications of his membership in the Tortilla Flats. See 29 Charles Alan
Wright & Victor James Gold, Federal Practice and Procedure: Evidence § 6265, at 250 (1997)
("[TThe 'assist' requirement is satisfied where expert testimony advances the trier of fact's
understanding to any degree.").”).
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There is some doubt about whether there is any daylight between “help” and “appreciably
help” in the case results. For example, in Keys, the court quoted the Wigmore “appreciably help”
language but ultimately excluded the expert’s testimony because it was “irrelevant.” And in
Sullivan, supra, the “appreciably help” standard was employed but it was quite clear that the
expert’s testimony was not helpful at all --- as he just read out documents and applied his
interpretation without any indication of how he came to those interpretations. The “conflict”
appears to be more about what treatise a court uses rather than a real difference in the standard.
The “appreciable help” cases quote Wigmore, while the “any help” cases quote Wright and Gold.

I haven’t seen a case where a court held the following: “I find that the expert’s testimony
is helpful, but not appreciably so, and therefore I am excluding the evidence.” Nor have I seen a
case in which the court declared the reverse: “I am admitting the evidence because I find it helpful,
though I cannot say it is appreciably helpful.” In some sense, the problem of figuring out whether
there is any difference in the standards as applied is similar to the admissibility/weight question:
different standards are bandied about but in many cases it makes no difference to the result.

That said, it is troublesome that courts say they are applying a standard that is not supported
by the text of the rule. The wayward language problem that applies to the admissibility/weight
question is also an issue here. It is probably not problematic enough to justify an amendment to
Rule 702 on its own, but it may be something to address as an “add-on.” As discussed in the Rule
615 memo, an “add-on” is often a good idea because otherwise a mild improvement to a rule might
never be made --- and if you get essentially one shot at a particular rule every decade or so, you
might as well try to improve what you can.

So let us assume that the Committee finds it worthwhile to address the “help vs. appreciable
help” question. Which of the two is the correct standard? It seems clear that the correct standard is
“help” rather than “appreciably help” --- the obvious reason being that “appreciably” is not in the
text of the Rule. Wigmore is the fountainhead of the “appreciably help” line of cases, and the
problem with Wigmore as a source is that he was not construing the text of Rule 702 (unlike Wright
and Gold). The original Committee Note to Rule 702, while citing Wigmore, pointedly does not
give any imprimatur to an “appreciably help” standard. The Committee Note states that the
standard is whether the opinion “assist[s] the trier” and provides that when expert opinions are
excluded, “it is because they are unhelpful and therefore superfluous and a waste of time.” So there
is nothing in the text or note that supports a higher standard than “helpfulness.”

Moreover, as a matter of policy, it would appear that an “appreciably help” standard is too
strict (if actually applied as a higher threshold). It would allow a court to exclude reliable and
helpful expert testimony on the mushy ground that it wasn’t helpful enough. That would leave a
lot to the discretion of a trial judge, and would make review quite difficult. Given all the other
requirements for expert testimony (especially if Rule 104(a) is correctly applied to them), there is
a risk that an “appreciable help” standard could operate as an extra hurdle that could make it too
difficult to admit relevant and reliable expert testimony.

Now let us assume that something in the amendment should reject the “appreciable help”
standard. How should the issue be addressed? It is pretty clear that it cannot be addressed in the
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text of the amendment. That is because the “appreciably help” courts have added a word that is
not in text. So you can’t cut anything out. And you definitely do not want to take out the word
“help” for some other word, as there is a lot of case law on that word. And you definitely don’t
want to add something like:

the expert’s . . . knowledge will help . . . but it need not appreciably help . . .

It should be noted here that the problem to be addressed is not exactly the same as with the
admissibility/weight question. As found above, some courts have read the preponderance of the
evidence requirement out of Rule 702(b) and (d). But in fact there is nothing explicit about the
standard of proof in Rule 702. To get to the preponderance of the evidence requirement, you have
to read Daubert, Bourjaily, etc. So, adding text that specifies the preponderance of the evidence
requirement can be thought to be a clarifying improvement. In contrast, as to the “appreciable
help” requirement, courts are adding a requirement that is not in the text. There seems to be little
to do in the text to clarify its meaning or to correct the error.

What this means is that if the “appreciable help” standard is to be addressed, it should
probably be in the Note. Here is some language that might work in the Note.

Rule 702 requires that the expert’s knowledge must “help” the trier of fact to
understand the evidence or to determine a fact in issue. Unfortunately, some courts have
required the expert’s testimony to “appreciably help” the trier of fact. Applying a higher
standard than helpfulness to otherwise reliable expert testimony is unnecessarily strict.

At the last meeting, this language was included in the draft Committee Note, but was not
the subject of discussion. Per the Chair’s direction, the language is one again set forth in the draft
Committee Notes set forth in Section III.
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III. Drafts of a Possible Amendment to Rule 702

1. Draft One --- Amendment Modifying 702(d) and Adding 104(a) language to
rule text

Rule 702. Testimony by Expert Witnesses

A witness who is qualified as an expert by knowledge, skill, experience,
training, or education may testify in the form of an opinion or otherwise if the
court finds that the proponent has demonstrated by a preponderance of the
evidence that:

(a) the expert’s witness’s scientific, technical, or other specialized
knowledge will help the trier of fact to understand the evidence or to
determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(¢) the testimony is the product of reliable principles and methods; and

(d) the expert- witness’s hasreliably-applied opinion is limited to what

may be drawn from reliably applying the principles and methods to the facts
ofthe-ease or data.

Draft Committee Note

Rule 702 has been amended in two respects. First, the Rule has been amended to clarify
and emphasize that the admissibility requirements set forth in the Rule must be established to the
court by a preponderance of the evidence. See Rule 104(a). Of course, the Rule 104(a) standard
applies to most of the admissibility requirements set forth in the Evidence Rules. See Bourjaily v.
United States, 483 U.S. 171 (1987). But unfortunately many courts have held that the critical
questions of the sufficiency of an expert’s basis, and the application of the expert’s methodology,
are generally questions of weight and not admissibility. These rulings are an incorrect application
of Rules 702 and 104(a) and are rejected by this amendment.

There is no intent to raise any negative inference regarding the applicability of the Rule
104(a) standard of proof for other rules. The Committee concluded that emphasizing the
preponderance standard in Rule 702 specifically was made necessary by the courts that have
ignored it when applying the reliability requirements of that Rule.

The amendment clarifies that the preponderance standard applies to the three reliability-
based requirements added in 2000. But of course other admissibility requirements in the rule ---
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such as that the expert must be qualified --- are governed by the Rule 104(a) standard as well. The
amendment focuses on subdivisions (b)-(d) because those are the requirements that many courts
have incorrectly determined to be governed by the more permissive Rule 104(b) standard.

Of course, some challenges to expert testimony will raise matters of weight rather than
admissibility even under the Rule 104(a) standard. For example, if the court finds by a
preponderance of the evidence that an expert has relied on sufficient studies to support an opinion,
the fact that the expert has not read every single study that exists will raise a question of weight
and not admissibility. But this does not mean, as certain courts have held, that arguments about
the sufficiency of an expert’s basis generally or always go to weight and not admissibility. Rather
it means that once the court has found the admissibility requirement to be met by a preponderance
of the evidence, any attack by the opponent will go only to the weight of the evidence.

It will often occur that experts come to different conclusion based on contested sets of facts.
Where that is so, the preponderance of the evidence standard does not necessarily require exclusion
of either side’s experts. Rather, by deciding the disputed facts, the jury can decide which side’s
experts to credit.

[Rule 702 requires that the expert’s knowledge must “help” the trier of fact to understand
the evidence or to determine a fact in issue. Unfortunately, some courts have required the expert’s
testimony to “appreciably help” the trier of fact. Applying a higher standard than helpfulness to
otherwise reliable expert testimony is unnecessarily strict. ]

Rule 702(d) has also been amended to provide that a trial judge should exercise
gatekeeping authority with respect to the opinion ultimately expressed by a testifying expert. A
testifying expert’s opinion should stay within the bounds of what can be concluded by a reliable
application of the expert’s basis and methodology.

[Option 1: For example, a forensics expert may not be permitted to testify to a “zero rate
of error” if the methodology is subjective and thus necessarily is subject to error.]

[Option 2: For example, a forensics expert who states or implies that a method or
conclusion is “infallible,” “certain,” or “error-free” will by definition be stating an opinion that
cannot reasonably be drawn, because such statements cannot be empirically supported. Also,
many forensic processes do not comport with the scientific method, so testimony that such a
process is “scientific” is not supported --- and is prohibited under this amendment. ]

Testimony that mischaracterizes the conclusion that an expert’s basis and methods can
reliably support undermines the purposes of the Rule and requires intervention by the judge. Just
as jurors are unable to evaluate meaningfully the reliability of scientific and other methods
underlying expert opinion, jurors lack a basis for assessing critically the conclusions of an expert
that go beyond what the expert’s basis and methodology may reliably support.

Nothing in the amendment requires the court to nitpick an expert’s opinion in order to reach
a perfect expression of what the basis and methodology can support. The Rule 104(a) standard
does not require perfection. On the other hand, it does not permit the expert to make extravagant
claims that are unsupported by the expert’s basis and methodology.
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2. Draft Two — Adding Rule 104(a) Language to Rule Text and Adding an Overstatement
Limitation

Rule 702. Testimony by Expert Witnesses

A witness who is qualified as an expert by knowledge, skill, experience, training, or education may
testify in the form of an opinion or otherwise if the proponent demonstrates by a preponderance of
the evidence that:

(a) the expert’s witness’s scientific, technical, or other specialized knowledge will help the trier of
fact to understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and
(d) the expert witness has reliably applied the principles and methods to the facts of the case; and

(e) the witness does not overstate the conclusions that may be drawn from a reliable application of
the principles and methods

Draft Committee Note

Rule 702 has been amended in two respects. First, the Rule has been amended to clarify
and emphasize that the admissibility requirements set forth in the Rule must be established by to
the court a preponderance of the evidence. See Rule 104(a). Of course the Rule 104(a) standard
applies to most of the admissibility requirements set forth in the Evidence Rules. See Bourjaily v.
United States, 483 U.S. 171 (1987). But unfortunately many courts have held that the critical
questions of the sufficiency of an expert’s basis, and the application of the expert’s methodology,
are generally questions of weight and not admissibility. These rulings are an incorrect application
of Rules 702 and 104(a), and are rejected by this amendment.

There is no intent to raise any negative inference regarding the applicability of the Rule
104(a) standard of proof for other rules. The Committee concluded that emphasizing the
preponderance standard in Rule 702 specifically was made necessary by the courts that have
ignored it when applying the reliability requirements of that Rule.

The amendment clarifies that the preponderance standard applies to the three reliability-
based requirements added in 2000. But of course other admissibility requirements in the rule ---
such as that the expert must be qualified --- are governed by the Rule 104(a) standard as well. The
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amendment focuses on subdivisions (b)-(d) because those are the requirements that many courts
have incorrectly determined to be governed by the more permissive Rule 104(b) standard.

Of course some challenges to expert testimony will raise matters of weight rather than
admissibility even under the Rule 104(a) standard. For example, if the court finds by a
preponderance of the evidence that an expert has relied on sufficient studies to support an opinion,
the fact that the expert has not read every single study that exists will raise a question of weight
and not admissibility. But this does not mean, as certain courts have held, that arguments about
the sufficiency of an expert’s basis always or generally go to weight and not admissibility. Rather
it means that once the court has found the admissibility requirement to be met by a preponderance
of the evidence, any attack by the opponent will go only to the weight of the evidence.

It will often occur that experts come to different conclusion based on contested sets of facts.
Where that is so, the preponderance of the evidence standard does not necessarily require exclusion
of either side’s experts. Rather, by deciding the disputed facts, the jury can decide which side’s
experts to credit.

[Rule 702 requires that the expert’s knowledge must “help” the trier of fact to understand
the evidence or to determine a fact in issue. Unfortunately, some courts have required the expert’s
testimony to “appreciably help” the trier of fact. Applying a higher standard than helpfulness to
otherwise reliable expert testimony is unnecessarily strict. ]

Rule 702 has also been amended to provide that an expert may “not overstate” the
conclusions that can be drawn from a reliable application of the expert’s principles and methods,
and emphasizes that the court must regulate conclusions of experts even if they are employing a
reliable method. Testimony that inaccurately states the conclusion that an expert’s methods can
reliably support undermines the purposes of the Rule and requires intervention by the judge as
gatekeeper. Just as jurors are unable to evaluate meaningfully the reliability of scientific and other
methods underlying expert opinion, jurors lack a basis for assessing critically the conclusions that
an expert’s methodology may reliably support.

The amendment is especially pertinent to testimony of forensic experts. Forensic experts
often (explicitly or implicitly) express opinions about probabilities — for example, when comparing
features to assess the possible origin of an evidence sample. It is important that the expert
accurately inform the factfinder of the meaning of the results that are reached. A forensic expert
who states or implies that a method or conclusion is “infallible,” “certain,” or “error-free” will by
definition be stating an opinion that cannot reasonably be drawn, because such statements cannot
be empirically supported. Also, many forensic processes do not comport with the scientific
method, so testimony that such a process is “scientific” is not supported --- and is prohibited under
this amendment.

Under the amendment the expert must accurately state the meaning of the results found by
the expert. Accurate testimony will ordinarily include a fair assessment of the rate of error of the
methodology employed, based where appropriate on empirical studies of how often the method
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produces correct results, as well as other relevant limitations inherent in the methodology. Claims
of a match, or of probabilities based only on the expert’s experience, without empirically valid
support, would not be admissible because they are not reasonably drawn from the method used.

Claims that a forensic expert expresses an opinion to a “reasonable degree of
[scientific/forensic] certainty” should be strictly scrutinized under the amendment. That phrase has
no scientific meaning; it was developed by lawyers, not scientists. See National Commission on
Forensic Science, Testimony Using the Term “Reasonable Scientific Certainty”,
https://www.justice.gov/ncfs/file/795146/download (“Rather than use ‘reasonable...certainty’
terminology, experts should make a statement about the examination itself, including an
expression of the uncertainty in the measurement or in the data. The expert should state the bases
for that opinion (e.g., the underlying information, studies, observations) and the limitations relating
to the results of the examination.”). Examples of properly verified conclusions, when supported
by the data and methodology, include statements such as “cannot be ruled out” or “more likely
than not.” Of course this amendment does not bar testimony that satisfies a state law standard of
proof in cases where state law provides the rule of decision.

Nothing in the amendment requires the court to nitpick an expert’s opinion in order to reach
a perfect expression of what the basis and methodology can support. The Rule 104(a) standard
does not require perfection. On the other hand, it does not permit the expert to make extravagant
claims that are clearly unsupported by the expert’s basis and methodology.

Reporter’s Note: If a subdivision (e) is added to regulate overstatement, then the amendment to
(d)--- requiring a greater focus on the expert’s opinion --- should not be included. The proposed
change to (d) while relatively minor, is likely to create confusion when considered with the
overstatement provision. There would obviously be some overlap in the two provisions. As the
amendment to (d) was offered as a compromise on the overstatement question, it would make no
sense to enact both the compromise and the explicit rule against overstatement.
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FORENSIC CASE DIGEST
2008-Present

Prepared by Daniel J. Capra

Several Committee members have expressed an interest in development of a case digest on
forensic expert testimony, as a way to evaluate the scope of the problem --- particular the problem
of an expert opinion that overstates the conclusion that can reliably be drawn from the
methodology. The Reporter has prepared a digest on federal appellate cases and federal district
court cases. The digests run from 2008 to date --- 2008 was picked because that was when the first
challenges in the scientific community were voiced. (I threw in a couple of older cases that I wrote
up for other projects).

The case digest has gotten so large that I decided to put it in its own file.

A. Federal Appellate Cases on Forensic Evidence

Acid-phosphate testing: United States v. Rodriguez, 581 F.3d 775 (8 Cir. 2009): The
court affirmed a conviction for kidnapping resulting in death, finding no abuse of discretion in
permitting a government pathologist to testify about acid-phosphate tests on the victim’s body,
indicating the presence of semen. The pathologist “did not invent acid-phosphate testing; he
testified to attending national medical conferences and reviewing scientific literature on the topic.”
The expert’s conclusion was based on living people, and the defendant pointed out that there was
uncertainty about the timing of the chemical process on a corpse. But the court found that this
variable went to weight and not admissibility.

Ballistics --—- Overstatement Problem: United States v. Williams, 506 F.3d 151 (2™ Cir.
2007): The court found no abuse of discretion in allowing a ballistics expert to testify to a “match.”
The court found that the district court was not required to hold a Daubert hearing on the
admissibility of ballistics evidence, as the district court had relied on precedent:

We think that Daubert was satisfied here. When the district court denied a separate
hearing it went through the exercise of considering the use of ballistic expert testimony in
other cases. Then, before the expert's testimony was presented to the jury, the government
provided an exhaustive foundation for Kuehner's expertise including: her service as a
firearms examiner for approximately twelve years; her receipt of “hands-on training” from
her section supervisor; attendance at seminars on firearms identification, where firearms
examiners from the United States and the international community gather to present papers
on current topics within the field; publication of her writings in a peer review journal; her
obvious expertise with toolmark identification; her experience examining approximately
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2,800 different types of firearms; and her prior expert testimony on between 20 and 30
occasions. Under the circumstances, we are satisfied that the district court effectively
fulfilled its gatekeeping function under Daubert.

The court did impose a qualification on admitting ballistics testimony:

We do not wish this opinion to be taken as saying that any proffered ballistic expert
should be routinely admitted. Daubert [did not] “grandfather” or protect from Daubert
scrutiny evidence that had previously been admitted under Frye. Thus, expert testimony
long assumed reliable before Rule 702 must nonetheless be subject to the careful
examination that Daubert and Kumho Tire require. * * * Because the district court's inquiry
here did not stop when the separate hearing was denied, but went on with an extensive
consideration of the expert's credentials and methods, the jury could, if it chose to do so,
rely on her testimony which was relevant to the issues in the case. We find that the
gatekeeping function of Daubert was satisfied and that there was no abuse of discretion.

Ballistics: United States v. Mikos, 539 F.3d 706 (7" Cir. 2008): The court found no error
in admitting the testimony of a ballistics expert that the defendant’s revolver was one of the models
that could have been the murder weapon. The expert disclosed that at least 15 other models could
have fired the bullets, so he did not overstate his findings. The expert reliably applied the data he
obtained to conclude that the rifling on the bullets did not rule out the defendant’s make and model
of gun.

Ballistics --- testimony of a match allowed without comment by the court: United
States v. Brown, 973 F.3d 667 (7" Cir. 2020): Here is the court’s description of the testimony of
four ballistics experts (three state experts and one from the FBI):

Pomerance examined 9mm cartridge casings that were recovered from the area where
Cordale Hampton and his uncle were shot. He compared them to 9mm cartridge casings
from an October 2005 shooting. The individual characteristics were the same on both, and
so he determined that they were fired by the same firearm. Pomerance also compared a 5.7
x 28mm cartridge casing from the Eddie Jones shooting to a 5.7 x 28mm cartridge casing
from the Simmons shooting. The markings matched. Murray found a match between 5.7
X 28mm casings from the Jonte Robinson shooting and comparable casings from the
Simmons shooting. Murray also found that a firearm seized from Bush's storage locker fired
the cartridge casings from the Eddie Jones shooting. Stevens found a match between .40
caliber cartridge casing from the Wilber Moore murder and the same type from the October
2005 shooting. Jiggets testified that the .45 caliber cartridge casings recovered from the
Bluitt/Neeley murder scene matched casings found at the Daniels murder scene.
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The defendants challenged the ballistics match testimony by relying on the PCAST report.
The Court of Appeals stated that the trial court “chose not to give it dispositive effect, and that
choice was within its set of options.”

As to the reliability of ballistics testing, the court declared that it has “almost uniformly
accepted by federal courts.” See, e.g., Cazares, 788 F.3d at 989. It noted that “several reliability
studies have been conducted on it” and although the error rate varies from study to study, “overall
it is low—in the single digits.” So the court found no abuse of discretion in admitting the
testimony. The court did not comment at all on the overstatements made by the experts.

Ballistics --- some limitation on overstatement: United States v. Parker, 871 F.3d 590
(8™ Cir. 2017): In a trial on charges of illegal possession of firearms, the defendant argued that the
trial court erred in allowing testimony of a ballistics expert. The trial court prohibited the expert
from testifying that she was “100% sure” or “certain” that the relevant guns matched the relevant
shell casings. The defendant argued that the expert violated that restriction by describing the
general reliability of the ballistics testing process. But the court, after reviewing the trial transcript,
concluded that the expert’s testimony “stayed within the bounds set by the district court.”

Ballistics --- Overstatement--- reasonable degree of ballistics certainty: United States
v. Johnson, 875 F.3d 1265 (9th Cir. 2017): In a felon-gun possession case, the expert testified that
two bullets matched to a “reasonable degree of ballistics certainty.” The court found that this
“qualification” was sufficient to justify admission of the expert testimony — i.e., the expert did not
state, categorically that there was a match. The court rejected the defendant’s argument --- based
on a report and recommendation from National Commission of Forensic Science --- that the
“reasonable degree of ballistics certainty” test was itself insupportable and misleading. The court
did not address the Commission report but instead simply relied on lower court cases employing
the standard and stated that there was “only one case in which a ‘reasonable degree of ballistics
certainty’ was found to be too misleading.” That case is United States v. Glynn, 578 F.Supp.2d
567 (S.D.N.Y. 2008). Finally, the court rejected the defendant’s argument that ballistics is
inherently unreliable and fails to satisfy the Daubert factors. But instead of rebutting the
defendant’s attack on ballistics as unscientific, the court simply relied on precedent and stated that
the defendant had not cited a case in which ballistics testimony was “excluded altogether.”

Cell Site Location --- regulation of overstatement: United States v. Hill, 818 F.3d 289
(7™ Cir. 2017): The court held that the science and methods supporting historical cell site location
are understood and well-documented. But the court found it important that the trial expert
“emphasized that Hill’s cell phone’s use of a cell site did not mean that Hill was right at that tower
or at any particular spot near that tower.” It concluded that the expert’s disclaimer “save[d] his
testimony” because historical cell-site analysis can only “show with sufficient reliability that a
phone was in a general area, especially in a well-populated area.”
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Because the Hill court was concerned that a jury might overestimate the meaning of the
information provided by historical cell-site analysis, it cautioned the Government “not to present
historical cell-site evidence without clearly indicating the level of precision—or imprecision—
with which that particular evidence pinpoints a person’s location at a given time.” And it warned
that “[tlhe admission of historical cell-site evidence that overpromises on the technique’s
precision—or fails to account adequately for its potential flaws—may well be an abuse of
discretion.”

Comparative bullet lead analysis: Kennedy v. Peele, 552 Fed. Appx. 787 (10th Cir.
2014): The plaintiff sought damages for suffering a wrongful conviction. The defendant, an agent
with the FBI, conducted comparative bullet-lead analysis (“CBLA”) linking the plaintiff to
multiple murders. The plaintiff argued that CBLA is unreliable (an argument since validated), and
that the defendant knew “there was a question regarding the scientific reliability of the lead
matching theory,” but failed to disclose that the CBLA method lacked a statistical and scientific
basis. The court held that the defendant was entitled to qualified immunity. It stated that it could
not “ignore the fact that CBLA was widely accepted at the time of the events at issue.” And the
plaintiff’s attack was on CBLA in general rather than any specific misconduct by the defendant.

DNA mixed source sample: United States v. Kelsey, 917 F.3d 740 (D.C. Cir. 2019): In a
prosecution for sexual assault, the government relied at trial on a DNA match taken from the
victim’s sexual assault kit. One witness, Shana Mills, testified as to the processing of DNA swabs
from the kit — i.e., taking cuttings from swabs, placing them in test tubes, and loading them into a
machine called a genetic analyzer which produced electropherograms (charts that list the alleles
present at different locations of a length of DNA). The data that Mills generated was transferred
to another lab and analyzed by an expert, Hope Parker. Mills testified and compared the
information in a report she wrote with the information that Parker used. Mills also testified that
she identified a male profile in the DNA sample, which helped to explain why the
electropherogram analysis was sent to Parker for a mixture analysis. The court held that Mills’s
testimony was properly admitted and that the trial judge did not abuse discretion in precluding
cross-examination of Mills as to alleged deficient mixture analyses at the Department of Forensic
Sciences’ Laboratory. The court reasoned that any problems were irrelevant to Mills’s credibility,
because the benchwork in this case predated the problems with mixture analysis in the lab.

DNA Mixed Source Sample --- FST Outmoded Method Sufficiently Reliable: United
States v. Jones, 965 F.3d 149 (2" Cir. 2020): The court upheld the admission of a DNA
identification from a multi-source sample, where the process used --- known as FST --- had been
abandoned by the only lab that had ever used it (the New York City Medical examiner). This was
referred to by the court as OCME using “its internally-developed, then-usual methodology for this
type of mixed DNA sample, called the Forensic Statistical Tool (“FST”).”

The court explained that in 2017, OCME stopped using FST for new cases. At that time,
the Combined DNA Index System (“CODIS”)--the FBI's national database, to which OCME
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contributes its data--raised the minimum number of loci that must be amplified during the
preliminary stage of analysis. FST, which had conformed to CODIS's prior standards, became
incompatible because it did not comply with the higher standard. Rather than altering the FST
codes to comply with these new standards, and be forced to go through another rigorous validation
process, OCME opted to switch to a DNA testing program that was commercially available.

The court found that the trial court did not abuse its wide discretion in admitting the FST-
based expert testimony. Here is the court’s analysis:

We see no error, much less any manifest error, in the decision of the district court
in the present case. * * * [T]he five-day Daubert hearing exhaustively dissected FST's
development, methodology, and implementation. The court permissibly found that the only
two Daubert factors that were meaningfully in dispute were the known rate of error in FST
analysis, and the question of general acceptance of FST in the scientific community. It
permissibly found that both factors favored denial of Jones's motion to exclude the Glove
DNA evidence.

While the hearing testimony indicated that FST does not have what experts would
describe as a “known error rate,” the court had leeway to find it appropriate to substitute
consideration of the rate at which FST would produce false positive results. And in
considering the false-positive rate, there was no abuse of discretion in the court's decision
to focus on FST's overall rate of false positives instead of, as urged by Jones, limiting its
focus to one single early element in the process--the estimation of quant, where there is a
30-percent rate of error. Notably, all DNA analysis involves quantitation, and the Daubert
hearing testimony indicated that the quantitation method OCME uses is considered the
“gold standard.” Further, to the extent that FST integrates quantitation more directly into
its analysis than other programs do (i.e., in estimating drop-out), the false-positive rate
takes this into account. Thus, despite the rate of error in determining quant, the evidence
showed that FST's overall false-positive rate is 0.03 percent, a mere three-hundredths of
one percent; and that for “very strong support” likelihood ratios (i.e., those more than
1,000)--including that for the Glove DNA here, which was 1,340--the false-positive rate is
a mere 0.0009 percent. We see no abuse of discretion in the district court's conclusion that
this evidence indicated reliability sufficient to support admission of the Glove DNA
evidence.

[TThe district court clearly explained its finding that FST is sufficiently accepted--
both in its admission in scores of New York State cases and in “the fact that the FST has
been approved for use in casework by members of the relevant scientific community and
subjected to peer review” to warrant its admission here.

DNA mixed source sample --- procedure subsequently determined unreliable was
properly admitted: United States v. Barton, 909 F.3d 1323 (11" Cir. 2018): The defendant was
convicted of felon-firearm possession, in part on the basis of testimony by a DNA expert who
extracted a sample from a gun. The defendant did not challenge the process of DNA identification
itself, but argued that the identification was from a sample that was a mixture from a number of
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individuals, and that the expert used a flawed process in extracting the DNA that she tested. The
court held that the trial court “rightly reached its decision based on an evaluation of the foundations
of Zuleger’s testimony and the failure of the defense to rebut it with anything but the testimony of
a competing expert, who employed the same general methodology.” The court concluded that
“[t]he issues raised by Johnson’s competing testimony went to the weight owed Zuleger’s expert
opinion, and were properly left to the jury.”

The defendant pointed up that between the time of his conviction and the appeal, a scientific
body published new guidelines concluding that the prosecution expert’s methods of extraction
from the mixed source were not reliable. (The prosecution expert was relying on guidelines that
were primarily designed to cover single-source samples and two-person mixtures, while the sample
in the case was a mixture of DNA from at least three persons.). According to the court, “the updated
SWGDAM guidelines support Barton’s claim that analysis of a low-quantity three-person mixture
should be based on interpretation guidelines drawn from validation studies performed on low-
quantity three-person mixtures. Validation studies go to the heart of reliability.” The court found
that the new guidelines are “potentially important evidence cutting against reliability.” But because
they were not presented to the trial court, the court held that they could not be considered on appeal.
The remedy, if any, would lie in a motion for a new trial under Fed.R.Crim.P. 33.

In a subsequent decision appealing the trial court’s refusal to grant a new trial, the court
held that the SWGDAM guidelines would have been admissible only to impeach the expert, and
a new trial may not be awarded based on merely impeaching evidence:

On their face, the 2017 SWGDAM Guidelines make clear that they did not create minimum
standards for DNA analysis. Further, the Guidelines expressly provide that they did not
intend to "invalidate or call into question" work performed prior to the 2017 revision, which
would include the DNA analysis and validation used for Barton's trial. In addition, Zuleger
testified that her laboratory adhered to the FBI Quality Audit Standards, which the
Guidelines themselves say have precedence over the 2017 SWGDAM Guidelines. As
Barton correctly notes, the 2017 SWGDAM Guidelines could be used as impeachment
evidence through which he could attempt to discredit the DNA evidence and Zuleger's
expert testimony.

DNA single source samples --- typographical error: United States v. Silva, 889 F.3d 704
(10" Cir. 2018): In a felon-firearm possession case, the government called a DNA expert who
testified on the basis of “single source samples” (i.e., no problem of extraction of one source from
multiple sources), that she could not exclude the defendant’s profile as the donor of the samples
collected from a truck and a house. The defendant argued that the testimony should have been
excluded because the numbers of the samples on her digital record did not match up with the
numbers on the tubes. The expert recognized the error but said it was a typo, and that the error
“had nothing to do with what’s labelled on the actual tube.” The court found no error in admitting
the expert’s testimony because the errors “were typographical only and did not affect her analysis
and its result.” The court then stated that “errors in the implementation of otherwise-reliable DNA
methodology typically go to the weight that the trier of fact should accord to the evidence and not
to its admissibility.”

6
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Comment: It is surely true that the typographical error should not render the
testimony inadmissible, because the actual test was reliably conducted. Therefore the court
did not need to state as a general proposition --- twice --- that errors in application are
questions of weight and not admissibility. This wasn’t even an error in application. Or if it
was, the trial judge could easily have found, by a preponderance of the evidence, that the
test was reliably conducted even given the typo.

DNA—PCR methodology: United States v. Eastman, 645 Fed. Appx. 476 (6th Cir.
2016): The defendant argued that polymerase chain reaction (PCR)—the process used to identify
Eastman as the likely major DNA profile found on three dust masks—has no known error rate or
accepted procedure for determining an error rate, and therefore should be rejected. But the court
found no abuse of discretion in admitting the DNA identification. The court relied almost
exclusively on precedent.

The defendant’s argument confuses the error-rate factor with an admissibility
requirement. More than ten years ago, we noted that “[t]he use of nuclear DNA analysis as
a forensic tool has been found to be scientifically reliable by the scientific community for
more than a decade.” United States v. Beverly, 369 F.3d 516, 528 (6th Cir. 2004). Eastman
presents no groundbreaking evidence that leads us to question that decision. At least one
of our sister circuits even permits trial courts to take judicial notice of PCR’s reliability.
See United States v. Beasley, 102 F.3d 1440, 1448 (8th Cir. 1996). Of course, a defendant
may challenge sound scientific methodology by showing that its reliability is undermined
by procedural error—failure to follow protocol, mishandling of samples, and so on. But
Eastman did not do so here.

DNA identification: United States v. Preston, 706 F.3d 1106 (9" Cir. 2013): In a sexual
assault prosecution, the defendant argued that the expert’s testimony regarding DNA identification
should have been excluded. The court analyzed and rejected this argument in the following
passage:

The district court properly applied Rule 702 to determine whether to admit the
testimony of the DNA analyst. The trial judge fulfilled his “gatekeeper” role pursuant to
Daubert and allowed the expert's testimony based on the foundation laid by the prosecutor
that established the relevance and reliability of the testimony and the scientific method by
which the DNA was analyzed; the DNA was subjected to a common procedure for analysis.
* % * Preston argues that the “analyst went below her lab's quality threshold.” However,
the expert explicitly stated that while the test conducted may have fallen below the lab's
“reporting threshold,” the analysts are “allowed to go below that level to try and eliminate
or exclude someone.” This is exactly what the expert did. * * *

7
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Drug identification --- Cautioning against overstatement: United States v. Requena,
980 F.3d 30 (2d Cir. 2020): The court affirmed two defendants’ convictions for conspiring to
distributee a controlled substance analogue and of conspiring to commit money laundering. It held
that the trial judge did not abuse discretion in permitting the government's experts to opine that the
synthetic cannabinoids at issue were substantially similar in structure and pharmacological effect
to scheduled controlled substances. The court reasoned that, although “substantial similarity” was
not itself a scientific standard, the judge had ample basis to conclude that the experts’ opinions
were the product of reliable principles and methods that were reliably applied to the facts of case.
The court stated that “the inferential step between the experts’ uncontroversial scientific
observations and the ultimate question of whether the substances have substantially similar
properties is not unduly speculative, conjectural, or based on assumptions that are so unrealistic
and contradictory as to suggest bad faith.” The court did caution, however, that “a district court
could well abuse its discretion by permitting an expert to affirm that substantial similarity is a
matter of objective scientific fact rather than a subjective conclusion based on a conventional
understanding of the words ‘substantial’ and ‘similar.’”

Drug identification --- Testimony about an “infinitesimal” error rate: United States v.
Mire, 725 F.3d 665 (7™ Cir. 2013): The court found no error in the admission of testimony by a
chemist that the defendant was carrying the controlled substances cathinone and cathine. The court
found the forensic testing process to be reliable. The expert relied on published literature and peer-
reviewed studies to support the reliability of the methodology. The expert stated that the rate of
error was “infinitesimal” --- and while that ought to raise some concern, the court found that
conclusion to be a factor supporting reliability.

Drug identification: United States v. Carlson, 810 F.3d 544 (8 Cir. 2016): The court
affirmed convictions for selling misbranded synthetic drugs, finding no abuse of discretion in the
admission of testimony from a DEA chemist regarding the substantial similarity in chemical
structure between scheduled controlled substances and the products sold by the defendants. The
entirety of the court’s analysis is as follows:

The district court did not abuse its discretion by permitting Dr. Boos to testify. He
testified that his conclusion was based on relevant evidence he had observed, his
specialized knowledge in the field, his review of the scientific literature, and discussions
with other scientists at the DEA. Although the defendants contend that Dr. Boos's
testimony did not flow naturally from disinterested research, that his methodology was not
subject to peer review or publication, and that his theory had no known rate of error, these
objections go to the weight of Dr. Boos's testimony, not to its admissibility.

Comment: Charges of suspect motivation, lack of peer review, and no known rate of error

clearly do not go to weight. The Daubert Court itself says that these matters affect
admissibility.

8

Advisory Committee on Evidence Rules | April 30, 2021 Page 118 of 486



Drug identification: United States v. Gutierrez, 2020 U.S. App. LEXIS 12679 (11th
Cir.): The defendant was convicted of conspiracy to distribute methamphetamine and argued, on
appeal, that the government failed to prove the reliability of the methodology used by the
government’s two forensic experts, who testified as to the nature, weight, and purity of the
substances found. The court found no abuse of discretion, even though the experts provided no
rate of error and could not identify any studies that supported their methods. The court relied
heavily on the general acceptance factor. Its analysis was as follows:

The district court did not abuse its discretion in admitting the testimony of the
government's experts. Gutierrez does not question the experts' experience or background,
but he argues that their testimony was unreliable because they did not know the rate of
error regarding the techniques they used and were unable to identify any experts or studies
that supported or discredited the methods they used. But as we have explained, expert
testimony does not necessarily need to meet all or most of the Daubert factors to be
admissible.

And here, * * * the "general acceptance" Daubert factor was met. Shire testified
that the various techniques he and Conde used in the DEA labs to identify substances—
including gas chromatography, mass spectrometry, and infrared spectroscopy—were
"commonly used in the industry for identifying compounds." The district court was
permitted to credit this testimony that the experts' testing methods were generally accepted
and to conclude that the methods were, therefore, sufficiently reliable to be considered by
the jury. The reliability of the expert testimony was further supported by Shire's testimony
that DEA chemists employed "multiple testing using a variety of techniques," as well as
testing multiple samples of the substance, which provided multiple results that could be
compared with "authenticated reference materials from an outside source" and which
permitted identification with confidence. Given the flexible nature of the gatekeeping
inquiry, Gutierrez has not shown that the court abused its discretion in admitting the expert
testimony as to the nature, purity, and weight of the substances.

EDTA testing offered by the defendant, rejected: Cooper v. Brown, 510 F.3d 870 (9th
Cir. 2007): In a habeas challenge to a conviction for multiple murders, the defendant argued that
a forensic test for the preservative agent ethylene-diamine tetra-acetic acid (EDTA) on a bloody
T-shirt would show that blood had been taken from a vial and planted on the shirt. The court found
no abuse of discretion in the trial judge’s conclusion that the EDTA testing lacked sufficient indicia
of reliability to be admissible, because it had not been subjected to peer review, “there has been
no discussion of forensic EDTA testing in scientific literature since a 1997 article that headlines
the need for a better analytical method,” and it is not possible to determine the error rate of EDTA
testing because of the widespread presence of EDTA in the environment.

Fabric-impression analysis found unreliable in part by trial court: United States v.
Williams, 576 F.3d 385 (7th Cir. 2009): The defendants challenged the trial court’s admission of
an expert’s conclusion that an impression on a glass door at the robbery scene was left by a non-
woven fabric and could have been made by a glove. The expert also sought to testify that the
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impression was consistent with the pair of gloves containing Williams’s DNA, but the district court
excluded that testimony because it considered the underlying science, fabric impression analysis,
unreliable under Daubert. The defendants argued that the admitted testimony relied on the same
science as the excluded testimony--fabric impression analysis--and therefore also should have been
excluded. The court of appeals did not rule on the argument, finding any error to be harmless.

Fingerprint identification: Overstatement --- zero rate of error --- United States v.
Straker, 800 F.3d 570 (D.C.Cir. 2015): The court rejected the defendant’s argument that
fingerprint identification, using the ACE-V method, was unreliable. The expert testified that there
are two different types of error—the error rate in the methodology and human error. She further
testified that there is a “zero rate of error in the methodology.” She did not articulate the rate of
human error, though she acknowledged the potential for such error. The defendant argued that the
failure to articulate the rate of human error in the ACE-V methodology rendered her testimony
based on that methodology inadmissible. But the court disagreed, arguing that “the factors listed
in Daubert do not constitute a definitive checklist or test” and that “[n]o specific inquiry is
demanded of the trial court.” The court stated that the reliability of the ACE-V methodology was
“properly taken for granted” because courts routinely find fingerprint identification based on the
ACE-V method to be sufficiently reliable under Daubert.

Fingerprint Identification: Overstatement — infinitesimal error rate --- United States
v. Casanova, 886 F.3d 55 (1* Cir. 2018): The court held that it was not plain error to allow a latent
print examiner to testify to an identification. The expert, Truta, a senior criminalist in the Latent
Print Unit of the Boston Police Department, testified about the history of fingerprint examinations
in criminal investigations, the “ACE-V” method (analysis, comparison, evaluation, and
verification) used to compare fingerprints and perform identifications, and the results of analyses
he performed on prints collected from the scene of the shooting. Truta identified one particular
palm impression, located on a straw wrapper found in the back seat of the car in which the victim
was shot, as belonging to Casanova. Witnesses had testified that Casanova was in that back seat.
On cross-examination, Truta testified, “[a]s far as I know, in the United States the[re] are not more
than maybe 50 erroneous identification[s], which comparing with identification[s] that are made
daily, thousands of identification[s], the error rate will be very small.” Truta had previously
testified that it would be inappropriate to claim that the rate of false-positive identifications is zero.
Truta emphasized that his testimony was based on what he had read in the literature, and
acknowledged that at the time of his testimony, there was “no known database of latent prints”
that would permit a statistical analysis of false-positive rates for fingerprint identifications.

The defendant argued that Truta “claimed falsely that the error rate in fingerprint
comparisons was effectively zero.” But the court stated that “Truta never testified that the error
rate for fingerprint examinations was ‘effectively zero.” * * * Rather, Truta testified that in light
of the number of recorded errors he knew of from his own review of the literature, and the number
of fingerprint identifications made daily, he expected the error rate to be ‘very small.” He did not
calculate or assert any particular error rate and he specifically cautioned that whatever the rate may
be, it would not be zero. On redirect he acknowledged that there was no statistical method generally
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accepted in the field for determining actual statistical probabilities of erroneous identifications.
This is the classic stuff of cross-examination and redirect.”

The defendant relied on the PCAST report, and the court had this to say about that:

Casanova grounds his entire challenge on a single post-trial report that provided
recommendations to the executive branch regarding the use of fingerprint analysis as
forensic evidence in the courtroom. See President's Council of Advisors on Sci. and
Tech., Forensic Science in Criminal Courts: Ensuring Scientific Validity of Feature-
Comparison Methods (2016). The report, issued after Casanova's trial had already ended,
is not properly before this court, and in any event it does not endorse a particular false-
positive rate or range of such rates.

Comment: Saying “I have read some stuff and it is, uh, about 50 mistakes in all
the fingerprints ever done” is not much different from saying that the error rate is
effectively zero. The court makes a big deal about the distinction but what else is a
jury to take from the testimony? It’s a clear case of overstatement. Note that the
testimony was from a state expert, not from the FBI, and so the DOJ standards are
not directly applicable.

Fingerprint identification: Overstatement --- testimony of a match --- United States v.
Pena, 586 F.3d 105 (1% Cir. 2009): The trial judge expressed doubts about the reliability of an
expert’s fingerprint identification, because the governing protocol used no specific minimum
number of points for an identification. The defendant argued that the ACE-V method was
unreliable because it involved merely a visual comparison of the two prints, the trooper conducting
the initial analysis knew that the inked print was taken from a suspect, and the trooper made no
diagrams, charts, or notes as part of his evaluation. But the judge relied on precedent, describing
the case law as “overwhelmingly in favor of admitting fingerprint experts under virtually any
circumstance.” The trial judge essentially imposed the burden on the defendant to present data to
overcome the uniform precedent, and held that the defendant did not satisfy that burden by
producing a (Fordham) law review article questioning latent fingerprint identification as being
impermissibly subjective. The court of appeals found no abuse of discretion, given the precedent
allowing the use of fingerprint identification.

Fingerprint identification: Testimony of a match --- limitation of cross-examination:
United States v. Muhanad Mahmoud Al-Farekh, 956 F.3d 99 (2" Cir. 2020): A fingerprint expert
concluded that 18 latent prints recovered from the adhesive packing tape in an undetonated bomb
“matched” the defendant’s fingerprints. The defendant sought to cross-examine the expert by
raising the famous error in fingerprint identification that occurred in the investigation of the
bombing of a train in Madrid (in which a fingerprint expert incorrectly identified a latent print as
a “match” for Brandon Mayfield, a lawyer in Portland). The trial judge precluded the cross-
examination under Rule 403, concluding that the Mayfield misidentification was not very
probative to this expert’s conclusion, and would create a risk of jury confusion. The court found
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no error. It found that “the misidentification of Mayfield is only marginally relevant” because “the
fingerprint examiners in the Mayfield incident were not involved in the instant case.” It concluded
that “a defendant may attack the subjectivity of fingerprint examinations as a category of evidence,
but is not entitled without more to rely on a fingerprint examiner’s mistakes in a wholly unrelated
case to undermine the testimony of a different examiner.” Accord, United States v. Bonds, 922
F.3d 343 (7™ Cir. 2019) (upholding trial court’s exclusion of the Mayfield incident when offered
to impeach a different examiner); United States v. Rivas, 831 F.3d 931 (7% Cir. 2016) (same).

Fingerprint identification: Overstatement --- testimony of a match ---United States v.
John, 597 F.3d 263 (5™ Cir. 2010): The court found no abuse of discretion in allowing a fingerprint
expert to testify to a “match.” It recognized that the methodology is subjective, because “there is
no universally accepted number of matching points that is required for proper identification.” But
it relied on precedent holding that the method was “testable, generally accepted, and sufficiently
reliable and that its known error rate is essentially zero.” The defendant pointed out that the
expert’s opinion had not been subjected to blind verification, but the court responded that no case
law holds that blind verification is required.

Note: The DOJ says this entry is misrepresentative because, while the court
used the term “match” the witness never did. Rather the witness “identified” the print
as coming from the defendant, in accordance with DOJ standards. But this only shows
that courts (like pretty much everyone else) do not get the DOJ’s fine distinction
between a match and an identification. And if courts don’t understand it, how are
juries supposed to?

Fingerprint testimony: Overstatement --- testimony that the methodology was error-
free: United States v. Watkins, 450 Fed. Appx. 511 (6th Cir. 2011): The defendant relied on the
2009 NAS report to argue that latent fingerprint identification (the ACE-V method) is unreliable
and should have been excluded. The examiner had testified that the method was 100% accurate.
But the court found no error. It stated that the error rate “is only one of several factors that a court
should take into account when determining the scientific validity of a methodology. These factors
include testing, peer review, publication, error rates, the existence and maintenance of standards
controlling the technique’s operation, and general acceptance in the relevant scientific
community.” At the Daubert hearing in this case, the fingerprint examiner testified about custody-
control standards, generally accepted standards for latent fingerprint identification, peer review
journals on fingerprint identification, and the system of proficiency testing within her lab. The
court “decline[d] to hold that her allegedly mistaken error-rate testimony negates the scientific
validity of the ACE-V method given all the other factors that the district court was required to
consider.”

Comment: The court seems to say that because the methodology is sufficiently
reliable, it is a question of weight when the expert says it is error-free. This makes no sense.
Surely a methodology can be reliable by a preponderance of the evidence and yet have a
rate of error. Why can’t the court allow the testimony about the procedure, but preclude the
expert from testifying that it is error-free? It would seem that highlighting the problem of
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overstatement --- as an admissibility requirement --- might get courts to focus more on it
and not leave it to the jury to sort out.

Fingerprint identification: Limitations on cross-examination: United States v. Bonds,
922 F.3d 343 (7™ Cir. 2019): The defendant argued that his right to confront an FBI fingerprint
expert was impaired when the trial judge prohibited him from cross-examining the expert about
an error that the FBI lab had made in the Brandon Mayfield (Madrid bombing) case. The court
found no error in prohibiting this cross-examination. The court stated that the defendant had
“ample opportunity to supply the jury with evidence about the reliability of the ACE-V method” -
-- specifically the analysis provided in the NAS and the PCAST reports. The court specifically
noted that the summary on fingerprint identification provided in the PCAST report “provides the
defense bar with paths to cross-examine witnesses who used the ACE-V approach. Have they
avoided confirmation bias? Have they avoided contextual bias? Has their proficiency been
confirmed by testing?” The court noted that Bonds was not arguing that he was precluded from
using the NAS and PCAST reports on cross. His only complaint was that he was not allowed to
raise the Mayfield error.

Fingerprint identification: United States v. Herrera, 704 F.3d 480 (7th Cir. 2013):
upholding the use of latent fingerprint matching, the court noted that the expert received “extensive
training” and that “errors in fingerprint matching by expert examiners appear to be very rare.” It
conceded that latent fingerprint matching is “judgmental rather than scientifically rigorous because
it depends on how readable the latent fingerprint is and also on how distorted a version of the
person’s patent fingerprint it is.” But it compared fingerprint-matching favorably to another form
of subjective matching --- eyewitness identification. It stated that “[o]f the first 194 prisoners in
the United States exonerated by DNA evidence, none had been convicted on the basis of erroneous
fingerprint matches, whereas 75 percent had been convicted on the basis of mistaken eyewitness
identification.”

Comment: The comparison of fingerprint-matching and eyewitness identification
is a false one, as Judge Edwards has pointed out. They are not comparable because a
fingerprint-matcher touts his experience and training, and testifies to a match.
Fingerprint identification: United States v. Calderon-Segura, 512 F.3d 1104 (9" Cir.
2008): This is an unusual case in which the defendant challenged fingerprint identification
testimony which found a match when comparing two inked thumb-print exemplars. The court
noted that the defendant’s challenge related to questions about latent fingerprints, whereas the
reliability and admissibility of comparison of two inked fingerprints is “well-established.” The
court emphasized that the defendant made no showing that the exemplars “lacked clarity, were
fragmented, or contained any other defects or artifactual interference that might call into question
the accuracy or reliability of their identification.”

Fingerprint identification --- Bench trial: United States v. Flores, 901 F.3d 1150 (9"
Cir. 2018): The court affirmed the defendant’s conviction for attempting to reenter the United
States after being deported. It held that the trial judge did not abuse discretion in admitting the
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testimony of a government fingerprint expert. The defendant presented evidence that the expert
failed to consult with other professionals, had taken no certification test in forty years, had no
verification of his work done in this case, and had no regular continuing education in the field. But
the court found this not troubling at all. It first noted that this was a bench trial, and that the trial
court’s gatekeeping function is less stringent when it also acts as the trier of fact. It further noted
that the witness had over 25 years' experience in fingerprint comparison, had worked as a FBI
fingerprint technician, and had been qualified as an expert in federal and state court more than
thirty times. It finally declared that “fingerprinting is far from junk science—it can be tested and
peer reviewed and is generally accepted by the relevant scientific community.” In making that
assessment it relied on precedent, specifically United States v. Calderon-Segura, 512 F.3d 1104,
1109 (9th Cir. 2008) (“[F]ingerprint identification methods have been tested in the adversarial
system for roughly a hundred years.”).

Fingerprint identification --- Abdicating the gatekeeper function: United States v.
Ruvalcaba-Garcia, 923 F.3d 1183 (9" Cir. 2019): In an illegal reentry case, a government expert
was called to testify that the fingerprint he took from the defendant matched the fingerprint on an
order of removal. The expert’s methodology was ACE, but not —V: meaning that he did not have
his conclusion of a match validated in any way. The expert was not a member of the International
Association for Identification (“IAI”) or the Scientific Working Group on Friction Ridge Analysis,
Study, and Technology (“SWGFAST”). The trial judge essentially ruled that the expert’s
qualifications and methodology were questions for the jury. The court found error, because
qualifications and reliability of methodology are clearly admissibility questions for the court under
Rule 702 and Daubert. The court concluded as follows:

Here, the district court abused its discretion by failing to make any findings
regarding the reliability of Beers’s expert testimony and instead delegating that issue to the
jury. Indeed, the district court made this error three times during Ruvalcaba’s * * * trial.
After the government conducted an initial voir dire of Beers and “move[d] to have [him]
qualified as an expert fingerprint technician,” the court responded, “That’s a determination
for the jury.” After Ruvalcaba cross-examined Beers and the government again “move[d]
to qualify him as an expert,” the court responded, “Again, that’s an issue for the jury.” And
when Ruvalcaba “object[ed] to the qualifying [of Beers] as an expert,” the court overruled
the objection and told the jury that it was up to them “to decide whether the witness by
virtue of his experience and training is qualified to give opinions.” * * * The district court’s
failure to make an explicit reliability finding before admitting Beers’s expert testimony in
this case constituted an abuse of discretion.

Fingerprint identification --- Overstatement, testimony of a match: United States v.
Baines, 573 F.3d 979 (10" Cir. 2009): The court found that the trial court did not abuse discretion
in admitting expert testimony that a latent fingerprint matched the fingerprint of the defendant that
was taken when he was arrested. The defendant argued that fingerprint analysis is unreliable under
Daubert, because comparison of a latent print to a known print is essentially a subjective
evaluation, with no rate of error established, and the only verification is done by a second
investigator who is usually closely associated with the first investigator. The court recognized that
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there are “multiple questions regarding whether fingerprint analysis can be considered truly
scientific in an intellectual, abstract sense” but declared that “nothing in the controlling legal
authority we are bound to apply demands such an extremely high degree of intellectual purity.”
The court stated that “fingerprint analysis is best described as an area of technical rather than
scientific knowledge.” Turning to the Daubert/Kumho factors, the court recognized that fingerprint
analysis was subjective, and that there was really no peer review of the process. As to rate of error,
the court concluded that whatever the flaws in the studies conducted on false positives, “the known
error rate remains impressively low.” As to the factor of general acceptance, the defendant argued
that fingerprint analysis had not been accepted in any unbiased scientific or technical community,
and that its acceptance by law enforcement and fingerprint analysts should be considered
irrelevant. But the court disagreed, noting that the Court in Kumho “referred with apparent
approval to a lower court’s inquiry into general acceptance into the relevant expert community”
and also referred to testing “by other experts in the industry.” The court concluded that while
acceptance by a community of unbiased experts “would carry greater weight, we believe that
acceptance by other experts in the field should also be considered. And when we consider that
factor with respect to fingerprint analysis, what we observe is overwhelming acceptance.”

Fingerprint identification: United States v. Watkins, 830 F.3d 1221 (11™ Cir. 2018): In
an illegal reentry prosecution, the government called an expert to testify to a fingerprint
identification. The court of appeals found that the trial court “likely erred” in admitting the
testimony but found any error to be harmless. The court did not discuss the particulars. It simply
concluded that the fingerprint analyst’s testimony was “probably not reliable” because the analyst
“did not specifically testify about her scientific methods and her testimony may not have been
based on sufficient facts or data.”

Fingerprint identification: Overstatement, testimony of a match: United States v.
Scott, 403 Fed. Appx. 392 (11th Cir. 2010): The defendant challenged the expert’s use of the ACE-
V method. The court simply relied on precedent to reject the challenge. In United States v. Abreu,
406 F.3d 1304, 1307 (11th Cir. 2005), the court had concluded that the error rate of latent
fingerprint examination was infinitesimal, and that latent fingerprint examiners follow a uniform
methodology. The Abreu court also gave significant weight to the fact that latent fingerprint
methodology was generally accepted --- by the field of latent fingerprint examiners (which is not
a large surprise). The Scott court concluded as follows:

Although there is no scientifically determined error rate, the examiner’s conclusions must
be verified by a second examiner, which reduces, even if it does not eliminate, the potential
for incorrect matches. The ACE-V method has been in use for over 20 years, and is
generally accepted within the community of fingerprint experts. Based on this information,
the district court did not commit an abuse of discretion by concluding that fingerprint
examination is a reliable technique.

Reporter’s Note: The term “match” is used by the court. It is unknown what

the witness testified to. But the fact that a court thinks it is a “match” is cause for
concern.
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Footwear-impression testimony allowed --- Overstatement, zero error rate: United
States v. Mahone, 453 F.3d 68 (1% Cir. 2006): The court found no abuse of discretion when a
government witness was permitted to testify as an expert on footwear-impression identification,
even though she was not qualified through the International Association for Identification --- and
despite the fact that the expert testified that the methodology had a zero error rate. The expert relied
on the ACE-V method (analysis, comparison, evaluation, and verification) for assessing footwear
impressions. The defendant argued that the ACE-V method “utterly lacks objective identification
standards” because: 1) there is no set number of clues which dictate a match between an impression
and a particular shoe; 2) there is no objective standard for determining whether a discrepancy
between an impression and a shoe is major or minor; and 3) the government provided “absolutely
no scientific testing of the premises underlying ACE-V.” The court essentially relied on precedent
to find no abuse of discretion:

From the outset, it is difficult to discern any abuse of discretion in the district court's
decision, because other federal courts have favorably analyzed the ACE-V method under
Daubert for footwear and fingerprint impressions. See United States v. Allen, 207
F.Supp.2d 856 (N.D.Ind.2002) (footwear impressions), aff'd, 390 F.3d 944 (7th Cir.2004);
United States v. Mitchell, 365 F.3d 215, 246 (3d Cir.2004) (favorably analyzing ACE-V
method under Daubert in latent fingerprint identification case); Commonwealth v.
Patterson, 445 Mass. 626, 840 N.E.2d 12, 32-33 (2005) (holding ACE-V method reliable
under Daubert for single latent fingerprint impressions).

Footwear-impression analysis --- Overstatement--- testimony of a match--- United
States v. Turner, 287 Fed. Appx. 426 (6th Cir. 2008): the defendant appealed the district court’s
denial of his motion to exclude the boot-print analysis of the government’s expert. The court found
no error. The court noted that both the government and defense expert testified that photographic
analysis was recognized as a valid method of shoe-print analysis within the scientific community.
The government expert testified that the government lab methods were tested by an independent
agency once during the year, and that he had never failed a proficiency test. Also, the government
presented evidence indicating that a book entitled Footwear Impression Evidence by William J.
Bodziak stated that “[p]ositive identifications may be made with as few as one random identifying
characteristic.” The court rejected arguments that an electrostatic method should have been used,
and that the four points of comparison used by the government expert were insufficient to conclude
that the boot and the print on the glass matched. It stated that “the government and defense experts
disagreed as to whether the photographic or the electrostatic method would be better to use on the
boot print at issue--not whether the photographic method was a valid method, tested and accepted
by the larger scientific community. In addition, the record reveals that the experts also disagreed
about the number of points of comparison necessary for a positive match between the boot and the
print. These disputes go to the weight of the evidence rather than its admissibility.”

Comment: Shouldn’t a question of the necessary number of points of comparison

be decided by the judge? That is the critical aspect of the methodology itself; if not that, it
is at least a critical question about the application of the methodology. The court, in
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throwing up its hands and leaving questions about the methodology to the jury, appears to
be using the Rule 104(b) standard, in violation of Rule 702.

Footwear-impression testimony: United States v. Smith, 697 F.3d 625 (7th Cir. 2012):
The defendant argued that the trial court erred in admitting footwear-impression testimony by an
FBI examiner. The expert testified that the left Nike shoe worn by the defendant at the time of the
robbery made the partial impression on the piece of paper recovered from the tellers' counter at the
bank and that the impressions left on the bank carpet were “consistent with” the shoes worn by
defendant Smith at the time of his arrest. The court found no error. It relied on prior precedent
predating the scientific reports that challenge the reliability of footprint identification
methodology. See United States v. Allen, 390 F.3d 944, 949-50 (7th Cir. 2004). The court stated
that “In Allen, we affirmed the admission of footprint analysis testimony where the expert testified
that ‘accurate comparisons require a trained eye; the techniques for shoe-print identification are
generally accepted in the forensic community; and the methodologies are subject to peer review.””
In this case the FBI Examiner testified that the four-step approach he used is employed by forensic
laboratories throughout the United States, in Canada, and in thirty other countries. He also
explained that there have been peer reviews of the methodology published in several books and
articles. And he explained in detail how he applied this methodology to the footprint impressions
recovered at the bank. This was enough to establish that the testimony met the criteria of Rule 702.

Comment: Assuming the footprint methodology is reliable, the fact that
subjective judgment is required means that there is a rate of error. Therefore, while
it seems correct to allow the expert to testify that a footprint is “consistent with” the
defendant’s shoe, it is surely an overstatement to say that the defendant’s shoe is the
one that made a partial impression on a piece of paper.

Gun residue testing upheld: United States v. Stafford, 721 F.3d 380 (6th Cir. 2013): In
a felon-firearm prosecution, the defendant challenged gunshot-residue evidence. He argued that
the testing is imprecise and that there is no consensus in the discipline as to how many particles
must be identified in order to find a positive for residue. But the court found that the expert’s test
had revealed five particles, and that this was more than the minimum required by the most stringent
standard used by experts in the field. The defendant also argued that he could have been exposed
to gunshot residue without ever having fired a gun. The court conceded that this was so, but
concluded that this affected the probative value of the test result, not the reliability of the
conclusion that five particles of gunshot residue were found on the defendant’s hands.

Hair identification — overstatement — violation of constitutional rights by government
presentation of overstated, “false” expert testimony: United States v. Ausby, 916 F.3d 1089
(D.C.Cir. 2019): At the defendant’s trial on rape and murder in 1972, the government’s forensic
expert testified that hairs found at the crime scene were “microscopically identical” to the
defendant’s hair, and that hair is “unique to a particular individual.” The defendant was convicted
and sentenced to life in prison. In 2012, the FBI concluded that the expert in Ausby’s case “misled
the jury by implying that he could positively identify the hairs taken from the crime scene as
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belonging to Ausby.” The government conceded error, but in this proceeding argued that the error
was not material to the conviction. The court, in light of the government’s concession, found that
the government had violated Napue v. Illinois, 360 U.S. 264 (1959) by presenting false testimony.
The court concluded that the false testimony was material, and held that Ausby should be granted
relief under §2255, and that the trial court erred in refusing to vacate Ausby’s conviction. See also
United States v. Butler, 955 F.3d 1052 (D.C. Cir. 2020) (conviction vacated where hair
identification expert testified that the defendant’s hair sample was “the same” as the hair found at
the crime scene; the government itself conceded that hair comparison testimony “exceeded the
limits of science”).

Handwriting: United States v. Mallory, 902 F.3d 584 (6th Cir. 2018): Defendants were
convicted on charges arising from a scheme to steal Fewlas’s sizeable estate by forging a signature
on his will. On appeal, the defendants objected to the trial court’s admission of testimony by
government handwriting expert Olson, who testified that the signature on the forged will was
“probably” not Fewlas’s, but instead a “simulation” performed by someone else. The court held
that the district court did not abuse its discretion in admitting Olson’s handwriting analysis. Citing
Daubert, Kumho Tire, and Sixth Circuit precedent, the court found that the district court faithfully
applied these legal standards in deeming Olson’s handwriting analysis to be reliable, and affirmed
the general reliability of expert handwriting analysis.

The court relied most heavily on United States v. Jones, the handwriting case that was cited
in the Committee Note to the 2000 amendment to Rule 702 --- the citation that some people have
argued opened the gate to admission of unreliable forensic evidence. The court’s analysis of Jones,
Daubert, and Kumho 1is as follows:

The reliability of expert handwriting analysis has come before our court before. In
United States v. Jones, our court upheld the admissibility of such testimony. 107 F.3d 1147,
1161 (6th Cir. 1997). In so holding, Jones explained that handwriting analysis is not a
science per se. Handwriting analysts “do not concentrate on proposing and refining
theoretical explanations about the world,” as scientists do. Instead, handwriting analysts
“use their knowledge and experience to answer the extremely practical question of whether
a signature is genuine or forged.” Handwriting analysts see things in handwriting that
laypeople do not—both because of analysts’ training in the minutiae of loops, swoops, and
dotted ‘i’s, and because of the volume of handwriting they inspect—and therefore assist
the trier of fact by bringing their training and experience to bear. Thus, while handwriting
analysis may not boast the “empirical’ support underpinning scientific disciplines, it is
nevertheless “technical” or “specialized” knowledge that, subject to thorough gatekeeping,
is a proper area of expertise.

Our court decided Jones without the benefit of Kumho Tire. In Kumho Tire, the
Supreme Court clarified that the Daubert factors may also be useful in scrutinizing non-
scientific expertise. * ** [T]lhe Kumho Court referenced handwriting analysis as an area
where strict Daubert-type analysis might be less appropriate, indicating that “the relevant
reliability concerns may focus upon personal knowledge or experience.” Since Jones
predated Kumho Tire, it did not apply the Daubert factors in evaluating the handwriting
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analysis at issue. Still, Jones’s focus on handwriting analysts’ experience-based expertise
is consistent with Kumho Tire, even though Daubert-type inquiries may also be appropriate
in evaluating such testimony.

The court then proceeded to consider the trial court’s review of the handwriting expert’s
opinion in this case.

Here, the district court faithfully applied Daubert, Jones, and Kumho Tire in
deeming Olson’s handwriting analysis admissible. The court conducted thorough voir dire
to ascertain Olson’s experience and methodology. Olson testified to his thirty-one years’
experience as an ink chemist and forensic document examiner at the IRS National Forensic
Laboratory, during which he has performed countless handwriting analyses and testified in
court on multiple occasions. He explained that his laboratory is accredited by an
international organization that polices general standards practiced throughout the
discipline. In addition, Olson walked through the principles and basic approach he used in
performing his analysis. To perform the analysis, Olson studied approximately ninety-one
known examples of Fewlas’s signature. From those samples, he discerned various unique
characteristics, many of which he then found lacking in the signature on the forged will.
As Olson explained, this approach embodies two precepts—no two people write exactly
alike, and no one person writes exactly the same every time—which he represented as
having been tested in various studies and experiments. See United States v. Prime, 431 F.3d
1147, 1153 (9th Cir. 2005) (affirming admission of handwriting expert citing one of the
same studies). Those studies and experiments, according to Olson, further establish that his
mode of analysis is highly accurate. Moreover, Olson testified that his laboratory requires
document examiners to review each other’s work, and that in this case, another document
examiner not only reviewed his work but independently verified his opinion. See Prime,
431 F.3d at 1153 (highlighting similar review and verification); accord United States v.
Crisp, 324 F.3d 261, 271 (4th Cir. 2003). Based on this testimony, the district court did not
abuse its discretion in deeming Olson’s testimony reliable.

The defendants argued that the trial court erred in referring to handwriting as a “science.”
But the court had this to say about that:

Handwriting analysis, of course, is not a science—Jones makes that much clear.
The district court’s loose language in describing handwriting analysis as a science,
however, was more of an afterthought to otherwise thorough gatekeeping. The court’s voir
dire demonstrates that, rather than viewing handwriting analysis as a science, it sought to
ascertain whether Olson’s experience-based expertise was reliable. * * *

Reporter’s comment: The court’s analysis indicates that the reference to Jones in the Committee
Note is not the gateway to disaster. That is because Kumho itself paves the way for admission of
handwriting testimony as a technical rather than scientific skill. The Committee Note essentially
tracks Kumho to that effect. One can argue that the real problem of handwriting evidence is the
distinct possibility of overstatement --- for example, testifying that it is scientific, or has a zero rate
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of error. In this case, no such testimony was given. The expert only testified that a forgery was
“probable.”

Handwriting Identification --- error to admit in the absence of verification: Crew Tile
Distribution, Inc. v. Porcelanosa L.A., Inc.,2019 U.S. App. LEXIS 4988 (10th Cir.): In an appeal
of a judgment in a contract dispute, the appellant argued that the trial court erred in admitting the
testimony of a handwriting expert, Carlson, because she did not complete the verification step of
the ACE-V methodology before submitting her expert report. The court agreed and found error. It
explained as follows:

[T]he district court assessed the reliability of Carlson's testimony without the aid
of a Daubert hearing. Moreover, [the appellee] did not offer any evidence to support its
contention that Carlson's ACE methodology satisfied Rule 702. As a result, the district
court based its finding on one Fourth Circuit case and two district court cases in which
expert testimony was admitted despite a failure to complete the verification step of the
ACE-V methodology. But none of these cases explain why the ACE methodology is
reliable, and certainly none discuss the lack of verification with respect to Carlson's
analysis in this case.

It may be that verification adds so little to the reliability of an expert's opinion that
there is no real difference between the ACE and ACE-V methodologies. But it might also
be true that verification adds just enough to the reliability of the ACE-V methodology to
push handwriting analysis over the line from worthless pseudoscience to valuable expert
testimony. [The appellee’s] attempt to resolve this uncertainty was lacking. Accordingly,
the district court did not have sufficient evidence to perform its gatekeeping function and
its decision to admit Carlson's testimony was error.

Handwriting Identification (and fingerprinting): United States v. Dale, 618 Fed. Appx.
494 (11th Cir. 2015): The court found no error in admitting latent fingerprinting and handwriting
identification. It relied solely on precedent. It did not consider any of the recent challenges to these
methodologies:

We have held that fingerprint analysis utilizes scientifically reliable methodology,
and Dale cites to no binding authority holding that the methodology applied in this case
was scientifically unreliable. See United States v. Abreu, 406 F.3d 1304, 1307 (11th Cir.
2005) (per curiam) (fingerprint evidence is reliable scientific evidence, satisfying the
Daubert criteria for admissibility).

Dale’s assertion that handwriting analysis is not reliable scientific evidence is
without merit and has been squarely foreclosed by this court’s precedent. See United States
v. Paul, 175 F.3d 906, 909-10 & n.2 (11th Cir. 1999) (finding that the argument that
handwriting analysis does not qualify as reliable scientific evidence is meritless).

20

Advisory Committee on Evidence Rules | April 30, 2021 Page 130 of 486



Post-Mortem Root Banding of Hair: Restivo v. Hesseman, 846 F.3d 547 (2nd Cir. 2017):
In an unusual case, Restivo was convicted of murder, exonerated by DNA, and sued police officers
for malicious prosecution. The victim’s hair was found in Restivo’s van and Restivo contended
that an officer took hair from the victim at an autopsy and then planted it in the van. Experts
testified that the hair in the van exhibited post-mortem root banding (PMBR) which will not be
found unless the hair was on a dead body for a number of hours. The parties conceded that if the
victim was ever in the van, she was still alive. Thus, Restivo sought through expert testimony to
prove the existence of PMBR on the hairs found in the van in support of his theory that they were
planted after the autopsy. The trial court found that certain aspects of PMRB had not been
established to “a reasonable degree of scientific certainty” [which is a standard that scientists don’t
use and that the National Commission on Forensic Science has rejected]. But the trial court
nonetheless admitted the testimony as non-scientific testimony that was reliable under Kumho Tire.
The trial court found that the experts were using the same degree of intellectual rigor in reaching
their opinion as they would in their real life as experts. The trial court also found that the rate of
error was low, and that the experts’ opinions were consistent with the academic literature. The
court of appeals found no abuse of discretion.

Toolmark examination --- no error to exclude: United States v. Smallwood, 456 Fed.
Appx. 563 (6th Cir. 2012): On interlocutory appeal, the government challenged the trial court’s
order excluding the proposed testimony of its toolmark examiner. The trial court reasoned that she
did not have the skill and experience with knife marks to reliably make the required subjective
determination. The government argued that although the Association of Firearms and Toolmark
Examiners (“AFTE”) theory lacks an objective standard, competent firearms toolmark examiners
still operate under standards controlling their profession, and the fact that the expert had less
experience with knife toolmarks than with firearms toolmarks was not a valid reason to preclude
her testimony. But the court found no error in excluding the expert --- relying in part on the NAS
report.

The court noted that the AFTE guidelines provide that a qualified examiner may determine
that there is a match between a tool and a tool mark when there is “sufficient agreement” in the
pattern of two sets of marks --- meaning that “it exceeds the best agreement demonstrated between
toolmarks known to have been produced by different tools and is consistent with agreement
demonstrated by toolmarks known to have been produced by the same tool.” The court noted that
because toolmark determinations “involve subjective qualitative judgments” the accuracy of an
examiner’s assessment “is highly dependent on skill and training.” The court concluded that the
expert’s opinion that there was sufficient agreement between her test marks and the puncture marks
found in the tires of a vehicle was “unreliable under the AFTE’s own standard because she has
virtually no basis for concluding that the alleged match exceeds the best agreement demonstrated
between tool marks known to have been produced by different tools.”

Toolmarks: United States v. Wells, 879 F.3d 900 (9th Cir. 2018): The court affirmed
convictions for murder and use of a firearm in relation to a crime of violence resulting in death,
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finding no abuse of discretion in allowing a government forensic tire expert to testify that a nail in
a tire found in the defendant’s truck had been manually inserted into the tire, undermining the
foundation of the defendant’s alibi that he had run over a nail while driving to work on the morning
of the murders. The defendant argued that the tire expert’s testing caused destruction of the
evidence, but the court found that the testing neither destroyed nor substantially altered the tire or
the nail. The court stated as follows:

In an effort to identify an alleged perpetrator for formal accusation, the Government
took reasonable actions in evaluating [the defendant’s] stated alibi, followed industry
standards, and documented all steps in [the government’s tire expert’s] report. [The
defendant’s tire expert] then had full access to all photographs, testing, methodology, and
reports from the Government’s nail and tire experts, in addition to the nail and tire
themselves.

[The defendant’s tire expert] could have, and indeed did, launch extensive
challenges to [the government’s tire expert’s] tests and conclusions. As Daubert confirmed,
“[v]igorous cross-examination, presentation of contrary evidence, and careful instruction
on the burden of proof are the traditional and appropriate means of attacking shaky but
admissible evidence.” Furthermore, as found in the district court, [the defendant] can only
speculate as to whether his own expert would have reached any different conclusions as to
the condition, location, or angle of the nail while still in the tire.
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B. Federal District Court Cases on Forensics

Ballistics and bullet trajectory: Unqualified expert with insufficient foundation:
Krause v. County of Mohave, 2020 WL 2316091 (D.Ariz.): Krause was shot and killed after he
refused to drop his gun during an interaction with a police officer. The defendants challenged the
admissibility of the plaintiff’s expert Lauck, a law enforcement officer, who concluded that Krause
was perpendicular to the [officer] when shot and [...] thus, even if Krause’s firearms was raised to
the ninety-degree position, it was probably not pointing directly at the [officer].” The court found
Lauck to lack expertise in the area of ballistics and bullet trajectories, and that his opinion lacked
sufficient foundation:

Lauck’s opinions are entirely based on his general firearms and law enforcement
experience. The Court does not discount that experience. However, that experience simply
does not bear on his expertise to assess ballistic evidence or judge bullet trajectories.
Lauck’s decades of experience as a law enforcement officer, competitive shooter, and
gunsmith cannot replace qualifications in ballistic forensics and do not qualify him to opine
on the highly technical area of bullet path reconstruction or ballistics. Lauck made no
measurements or calculations to support his conclusions. His investigation is entirely
devoid of scientific analysis for which he is unqualified to conduct. Other courts have
excluded expert testimony in similar circumstances. See Rojas Mamani v. Sanchez Berzain,
2018 WL 2980371, at *2 (S.D. Fla.); Lee v. City of Richmond, 2014 WL 5092715, at *6
(E.D. Va.). Finding Lauck’s general firearms expertise inadequate to support his opinions
regarding bullet trajectories (and conclusions derived thereof), the Court will exclude
Lauck’s testimony on the topic.

Ballistics: Overstatement --- reasonable degree of ballistics certainty: United States v.
Cerna, 2010 WL 3448528 (N.D. Cal.): The court allowed ballistics testimony that was based on a
method approved by the Association of Firearms and Toolmark Examiners (AFTE). The court
stated that in February 2007, it had ruled in United States v. Diaz, 2007 WL 485967 that the AFTE
theory, as applied by the SFPD crime lab, was sufficiently reliable under Daubert. It concluded
that “[n]Jo new developments since the Diaz ruling cast sufficient doubt on the reliability of the
AFTE theory such that expert testimony must be kept from the jury simply because it is based on
the AFTE theory.” The court conceded that the 2009 NAS report highlighted the weaknesses and
subjectivity of ballistics feature-comparison. But it concluded that these weaknesses “do not
require the automatic exclusion of any expert testimony based on the AFTE theory. The
weaknesses highlighted by the NAS report—subjectivity in a firearm examiner’s identification of
a ‘match’ and the absence of a precise protocol—are concerns that speak more to an individual
expert’s specific procedures or application of the AFTE theory, rather than the universal reliability
of the theory itself.” Thus, the NAS report did not “undermine the proposition that the AFTE
theory is sufficiently reliable to at least be presented to a jury, subject to cross-examination.”

The court reviewed Judge Rakoft’s opinion in Glynn, which focused on the problem of

overstatement and limited the expert’s conclusion to “more likely than not.” The court argued that
the Glynn limitation was “not appropriate as it suggests that the expert is no more than 51% sure
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that there was a match.” The court concluded that the standard previously used in Diaz—that a
bullet or casing came from a particular firearm to a “reasonable degree of certainty in the ballistics
field”—would be used.

Reporter’s Note: The DOJ memo states that this case is not problematic
because “it was the court (not the witness) that ordered the witness to use the
offending phrase, one that is not permitted under current Departmental policy, unless
ordered by a court.” But it is hard to see how it is better when it is the court rather
than the witness who is responsible for the overstatement. It actually seems that it is
worse when it is the court that is responsible.

Ballistics: United States v. Sleugh, 2015 WL 3866270 (N.D. Cal. 2015): The court
allowed a ballistics expert to testify. The defendant argued that photographs of the two shell
casings appeared dissimilar to a layperson's eye. This did not trouble the court, because the
defendant “conceded Smith is highly qualified and did not point out any flaws in Smith's
methodology that would render his resulting opinion unreliable.” The court emphasized that the
expert had reached only limited conclusions, and accurately rendered those limitations — he stated
that his comparison only pointed to the possibility that a firearm of the class depicted was used
during the shooting, and conceded that many others may have been used instead.

Comment: This seems to be a relatively rare case in which a ballistics expert seeks
to keep the testimony within the bounds of what the methodology can support.

Ballistics: United States v. Harris, 2020 U.S. Dist LEXIS 205810 (D. D. C. Nov. 4, 2020):
In a prosecution for firearms offenses, the defendant moved to exclude ballistics expert testimony.
The court admitted admitted the testimony with limitations consistent with the DOJ’s Uniform
Language standards. It concluded that the issues raised by the PCAST Report with respect to the
reliability of firearm and toolmark identification are for cross-examination, not exclusion, as recent
advancements in the field in the four years since the release of the PCAST Report address many
of the defendant’s concerns. The court noted that the defendant remains free to have his own
expert examine the firearm and ballistics evidence and contradict the government’s case.

The court addressed the defendant’s Daubert challenges in great detail:
1. Whether the methodology has been tested

The court noted that there are subjective elements to ballistics methodology, but that the
testability criticism leveled at ballistics in the PCAST Report was out of date. First, the court
contended that the black-box requirement set forth by the PCAST Report goes beyond what is
required by Rule 702. In any event, the court found that the government had provided three recent
scientific studies which meet the PCAST's black-box model requirements and demonstrate the
reliability of ballistics feature comparison. These tests included (i) tests administered during a
study which used 3D image technology to assess the process used by trained firearm examiners
when identifying casings to a particular firearm (“Heat Map Study™); (ii) a recent black box study
testing the identification of fired casings, which resulted in a .433% false positive error rate from
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three errors among 693 total comparisons (“Keisler Study”); and (iii) another report that followed
the PCAST recommended black-box model and found that of 1512 possible identifications tested,
firearms examiners correctly identified 1508 casings to the firearm from which the casing was
fired (“Lilien Study”). Based on this evidence, the court concluded that even under the PCAST’s
stringent black-box only criteria, firearm and toolmark identification can be tested and reasonably
assessed for reliability. The court also considered the fact that the expert had the results validated
by another qualified examiner to be demonstrative of the strength of the testability prong. [Though
there was no showing that this verification was blind.]

2. The known or potential error rate

First, the court concluded that the only relevant error rate is for false positives. (Although the
scientific experts at the Boston College seminar criticized that conclusion as faulty). The court
found that the evidence showed low error rates for false identifications made by trained examiners,
even under the PCAST's black-box study requirements. (The Heat Map and Keisler Studies both
had an overall error rate of zero percent, and the Lilien Study produced a false positive rate of only
0.433%.)

3. Whether the methodology has been subject to peer review and publication

The court concluded that this factor weighed in favor of admissibility as well. The government’s
Daubert hearing expert cited to numerous scientific studies in the field of firearm and
toolmark identification that had been published in eleven other peer-reviewed scientific journals.
Furthermore, the court questioned whether “excluding certain journals from consideration based
on the type of peer review the journal employs goes beyond a court's appropriate gatekeeping
function under Daubert.”

4. The existence and maintenance of standards to control the methodology's operation

The court concluded that firearm toolmark identification does not provide objective standards
because the AFTE Theory of Identification is vague and subjective in nature (authorizing a finding
of a match when there is “sufficient agreement” between the samples). The court found that
“Iwlhile Mr. Monturo's additional use of "basic scientific standards" through taking
contemporaneous notes, documenting his comparison with photographs, and the use of a second
reviewer for verification surely assist in maintaining reliable results, without more the Court
cannot conclude this Daubert factor is met.” However, the court noted that “even if this factor
cannot be met, a partially subjective methodology is not inherently unreliable, or an immediate bar
to admissibility” and that while this factor weighed against Monturo’s testimony, it did not
disqualify it.

5. Whether the methodology has achieved general acceptance in the relevant community
Despite the criticism contained in the PCAST Report, the court found that this factor weighed in
favor of admitting Monturo's testimony as the Government had put forth more than sufficient

evidence to show that the AFTE theory as used by Monturo enjoys widespread scientific
acceptance.
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Finally, the court addressed the defendant’s argument that the expert should not be allowed
to testify to a “match.” It noted that the government had agreed to limitations in accordance with
the DOJ standards: that the expert “will not use terms such as ‘match,’ he will ‘not state his expert
opinion with any level of statistical certainty,” and he will not use the phrases when giving his
opinion of ‘to the exclusion of all other firearms’ or ‘to a reasonable degree of scientific certainty.’"
But the court noted that the defendant, in accordance with the DOJ standards, would be allowed
to testify that “casings were fired from the same firearm” after finding that all class
characteristics are in agreement, and the quality and quantity of corresponding individual
characteristics is such that the examiner would not expect to find that same combination of
individual characteristics repeated in another source and has found insufficient disagreement of
individual characteristics to conclude they originated from different sources.

Comment: As has been discussed for three years, the line between a “match” and “the same
firearm” is so thin as to not be a line at all, and even if the DOJ can make that distinction in
its own collective head, a jury probably cannot.

Ballistics — NAS Report — Overstatement — testimony of a match: Jackson v. Vannoy,
2018 U.S. Dist. LEXIS 46297 (E.D. La.): In a habeas challenge to a conviction for second degree
murder, the petitioner raised a claim of actual innocence, offering the NAS Report as “new reliable
evidence” not presented at trial to undermine the inculpatory toolmark evidence. The firearms
expert examined two nine-millimeter cartridge casings and two nine-millimeter bullets recovered
from the crime scene, and concluded that the casings and bullets were each fired from the same
weapon. The petitioner argued that the NAS Report called into question the ability of toolmark
analysis to individuate shell casings. The court denied the petition for writ of habeas corpus,
concluding that the NAS Report was not new evidence and was insufficient to show that it was
more likely than not that no reasonable juror would have convicted the petitioner.

Ballistics: Limitation on Overstatement: United States v. Willock, 696 F. Supp. 2d 536
(D. Md. 2010): The defendant moved to exclude the testimony of a ballistics expert. The court
denied the motion, “consistent with every reported federal decision to have addressed the
admissibility of toolmark identification evidence.” The court noted, however, that “in light of two
recent National Research Council studies that call into question toolmark identification’s status as
‘science,” * * * toolmark examiners must be restricted in the degree of certainty with which they
express their opinions.” In response to this ruling, the government stated that “it would not seek to
have [its expert] state his conclusions with any degree of certainty.”

Ballistics: Admissible testimony of exclusion of a gun: Ricks v. Pauch, 2020 WL
1491750 (E.D. Mich.): Plaintiff brought this 1983 action against three Detroit police officers after
having spent 25 years in prison for a wrongful conviction of murder. One of the experts for the
plaintiff examined digital photographs of the bullets entered into evidence, and stated that they
were mutilated and damaged to the extent that an identification with a suspect firearm would have
likely not been possible. He further testified that the evidence bullets had certain characteristics
such that they could not have been fired from the type of gun that the defendant had. The
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defendants moved to suppress the plaintiff’s expert testimony on the grounds that the “field of
firearms identification overall is subjective and based on the expertise of the examiner and
therefore unreliable under Dauber and Kumho Tire.” They further contested the reliability of the
methodology because Ricks’ firearm had been destroyed following his conviction. However, the
court stated that “AFTE theory does not require having a suspect weapon” and the plaintiff’s
experts “do not opine that the evidence bullets were fired from a specific gun, but only that the
evidence bullets have 5R characteristics, and that those bullets could not have been fired from a
6R gun,” which was the gun attributed to Ricks in 1992. As a result, the court emphasized that
“comparison of the evidence bullets with the bullets test-fired from Ricks’ Rossi handgun was not
relevant or necessary” and held that the experts’ proposed opinions for the plaintiff met the
admissibility requirements of Rule 702.

Ballistics: United States v. Pugh, 2009 WL 2928757 (S.D. Miss.): The court rejected a
challenge to ballistics testimony. It relied exclusively on precedent, stating that “[m]atching spent
shell casings to the weapon that fired them is a recognized method of ballistics testing. Other than
the argument raised by magazine articles cited by the defense and an out-of-state federal district
court ruling, [Judge Rakoff’s ruling in Glynn] the Court has not found a case from the Fifth Circuit
which shows that [the ammunition expert’s] findings are unreliable. On the contrary, firearm
comparison testing has widespread acceptance in this Circuit.”

Ballistics — generally accepted, testimony to a reasonable degree of certainty: United
States v. Hylton, 2018 WL 5795799 (D. Nev. Nov. 5, 2018): In an armed bank robbery
prosecution, the defendant moved to strike the Government’s firearm expert’s proposed testimony,
or in the alternative, to conduct a Daubert hearing on the method that the expert used to identify
the firearm at issue. The court denied the defendant’s motion, finding that the Association of
Firearm and Toolmark Examiners (“AFTE”) ballistics methodology is generally accepted:

The AFTE methodology is generally accepted by federal courts, and has repeatedly
been found admissible under Daubert and Rule 702. See United States v. Johnson, 875
F.3d 1265 (9th Cir. 2017). See also United States v. Johnson, 2015 WL 5012949 (N.D.Cal.
2015); United States v. Diaz, 2007 WL 485967 (N.D.Cal. Feb. 12, 2007); United States v.
Arnett, 2006 WL 2053880 (E.D.Cal. 2006). Defendant fails to identify a single case in
which AFTE ballistics testimony was excluded under Daubert. See Johnson, 875 F.3d at
1282.

[TThe Court finds that a Daubert hearing is neither required nor necessary in the
instant matter. Further, to the extent Defendant wishes to criticize the AFTE methodology,
or ballistics evidence generally, he may do so through the presentation of his own expert
and cross-examination of FS Wilcox.

Note: The court stated that the government “notes that some courts have required
experts to testify that casings can be matched only to a reasonable degree of ballistics

certainty, and that FS Wilcox’s testimony will comply with this directive.” But under the
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DOJ’s own guidelines, a ballistics expert is not permitted to testify to a reasonable degree of
certainty, unless the court requires it, and the court did not require it in this case. The DOJ
has stated that many of the cases involving overstatement in this case digest preceded the
guidelines and so are to be discounted. Maybe so --- but not this one. The opinion is dated
November 5, 2018. And what is especially troublesome is that the court considers the
“reasonable degree of certainty” testimony to be a fempered form of conclusion, when in fact
it is a classic form of overstatement.

Ballistics: United States v. Romero-Lobato, 2019 WL 2150938 (D. Nev.): In a prosecution
for robbery and related offenses, the government called a ballistics expert to testify, in the court’s
words, “that the Taurus handgun found in the stolen Yukon following the police chase is the same
gun that was used to fire a round into the ceiling of Aguitas Bar and Grill.” The trial court held a
Daubert hearing in which it considered the NAS and PCAST reports as applied to ballistics
analysis using the Association of Firearm and Tool Mark Examiners (“AFTE”) method. In its
opinion, the court first summarized the case law:

The cases surveyed by the Court indicate that some federal courts have recently
become more hesitant to automatically accept expert testimony derived from the AFTE
method. While no federal court (at least to the Court's knowledge) has found the AFTE
method to be unreliable under Daubert, several have placed limitations on the manner in
which the expert is allowed to testify. The general consensus is that firearm examiners
should not testify that their conclusions are infallible or not subject to any rate of error, nor
should they arbitrarily give a statistical probability for the accuracy of their conclusions.
Several courts have also prohibited a firearm examiner from asserting that a particular
bullet or shell casing could only have been discharged from a particular gun to the
exclusion of all other guns in the world. These restrictions are in accord with guidelines
issued by the Department of Justice for its own federal firearm examiners which went into
effect in January 2019. But it is also important to note that the courts that imposed
limitations on firearm and toolmark expert testimony were the exception rather than the
rule. Many courts have continued to allow unfettered testimony from firearm examiners
who have utilized the AFTE method.

In a lengthy analysis, the court applied the Daubert factors and concluded that the ballistics expert
would be permitted to testify. It summed up as follows:

Balancing the Daubert factors, the Court finds that Johnson's testimony derived
from the AFTE method is reliable and therefore admissible. The only factor that does not
support the admission of the testimony is the lack of objective criteria governing the
application of the AFTE method. But this lack of objective criteria is countered by the
method's relatively low rate of error, widespread acceptance in the scientific community,
testability, and frequent publication in scientific journals. The balance of the factors
therefore weighs strongly in favor of the admission of Johnson's testimony. The Court also
notes that the defense has not cited to a single case where a federal court has completely
prohibited firearms identification testimony on the basis that it fails the Daubert reliability
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analysis. The lack of such authority indicates to the Court that defendant's request to
exclude Johnson's testimony wholesale is unprecedented, and when such a request is made,
a defendant must make a remarkable argument supported by remarkable evidence.
Defendant has not done so here.

In its analysis, the court discussed the case law, such as Glynn, that has sought to put limitations
not on ballistics as a whole but on the overstatement of an expert’s conclusion. While the court
does not specifically reject those cases, there is nothing in the final order that appears to impose
any limitation on the expert’s conclusions --- which are described by the court as testimony of
a match.

Ballistics: Overstatement --- reasonable degree of ballistics certainty: United States v.
Otero, 849 F. Supp. 2d 425 (D.N.J. 2012): The court denied a motion to exclude the government’s
expert on the subject of firearms and toolmark identification. The court allowed the expert to testify
to a reasonable degree of ballistics certainty. It addressed the impact of the NAS report:

The Government has demonstrated that Deady’s proffered opinion is based on a
reliable methodology. The Court recognizes, as did the National Research Council in
Strengthening Forensic Science in the United States: A Path Forward, that the toolmark
identification procedures discussed in this Opinion do indeed involve some degree of
subjective analysis and reliance upon the expertise and experience of the examiner. The
Court further recognizes, as did the National Research Council’s report, that claims for
absolute certainty as to identifications made by practitioners in this area may well be
somewhat overblown. The role of this Court, however, is much more limited than
determining whether or not the procedures utilized are sufficient to satisfy scientists that
the expert opinions are virtually infallible. If that were the requirement, experience-based
expert testimony in numerous technical areas would be barred. Such an approach would
contravene well-settled precedent on the district court’s role in evaluating the admissibility
of expert testimony.

Ballistics: attempt to limit overstatement of results, but allowing testimony to a
reasonable degree of certainty: United States v. Taylor, 663 F. Supp. 2d 1170 (D.N.M. 2009):
The court allowed ballistics testimony, but limited it in several respects, relying on the NAS report.
The court stated that “[blecause of the seriousness of the criticisms launched against the
methodology underlying firearms identification, both by various commentators and by Defendant
in this case, the Court will carefully assess the reliability of this methodology, using Daubert as a
guide.” The court noted that NAS concluded that ballistics methodology was weak on the Daubert
factor of standards and controls, because “the decision of the toolmark examiner remains a
subjective decision based on unarticulated standards and no statistical foundation for estimation of
error rates.”

The court noted that Judge Rakoff, in United States v. Glynn, 578 F. Supp. 2d 567

(S.D.N.Y. 2008), resolved one of the problems of ballistics testimony “by sending the case back
for retrial and ordering that the ballistics opinions offered at the retrial may be stated in terms of
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‘more likely than not,” but nothing more.” The court adopted the reasoning in Glynn,
concluding that the firearms identification testimony is admissible under Rule 702 and Daubert,
but imposing limitations on that testimony.

Because of the limitations on the reliability of firearms identification evidence discussed
above, [the expert] will not be permitted to testify that his methodology allows him to reach
this conclusion as a matter of scientific certainty. [The expert] also will not be allowed to
testify that he can conclude that there is a match to the exclusion, either practical or
absolute, of all other guns. He may only testify that, in his opinion, the bullet came from
the suspect rifle to within a reasonable degree of certainty in the firearms examination field.

Note: It is a bit sad that after all that analysis, and in a good faith attempt to prohibit
the expert from overstating his conclusions, the court allows him to testify to a reasonable
degree of certainty --- which is a meaningless, confusing standard that the jury may well
equate with “beyond a reasonable doubt.”

Ballistics: Limiting overstatement: United States v. White, 2018 WL 4565140
(S.D.N.Y. Sept. 24, 2018): In a gang prosecution, the defendant moved to exclude the testimony
of the government’s proposed ballistics expert. Citing the NAS Report and other federal cases
restricting ballistics experts’ testimony, the court concluded that the proposed testimony was
admissible, subject to the limitation that the expert could not testify to any specific degree of
certainty that there was a match between the firearms seized from the defendant and those used in
the various shooting incidents:

The general admissibility of expert testimony regarding ballistics analysis has been
repeatedly recognized by federal courts. See, e.g., United States v. Glynn, 578 F. Supp. 2d
567, 569 (S.D.N.Y. 2008); Ashburn, 88 F. Supp. 3d at 247. Moreover, the Second Circuit
has recently affirmed the admission of this kind of expert ballistics testimony. See Gil, 680
F. App’x at 14. As such, White’s motion to exclude Detective Fox’s testimony in its
entirety is denied.

Still, certain restrictions to Detective Fox’s testimony are warranted. Recent reports
have challenged ballistics analysis as a science. For example, the National Research
Council has noted the subjectivity of the analysis and the lack of any definitive error
rate. See, e.g., Nat’l Res. Council, Strengthening Forensic Science in the United States: A
Path Forward 154-55 (2009); Nat’l Res. Council, Ballistic Imaging: Committee to Assess
the Feasibility, Accuracy, and Technical Capability of a National Ballistics Database 3
(2008). The Government’s detailed description of Detective Fox’s anticipated testimony is
insufficient to persuade the Court that the concerns raised by such reports are unjustified.
Specifically, the evidence fails to establish that the theory of uniqueness on which
Detective Fox relies has been proven as a matter of empirical science, that there is any
objective standard for declaring a “match,” or that there is any reliable basis on which
Detective Fox could state the degree to which he is certain of his conclusions.
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For these reasons, consistent with other federal opinions, the Court finds that
Detective Fox’s testimony must be limited in certain respects. See, e.g., Glynn, F. Supp. 2d
at 575 (restricting ballistics expert’s opinion to statement that match was “more likely than
not”); Order, United States v. Barrett, No. 12-cr-45, at 1 (S.D.N.Y. Mar. 11,
2013); Ashburn, 88 F. Supp. 3d at 249 (precluding expert from testifying that he is
“certain” or “100%” sure of his matches); United States v. Willock, 696 F. Supp. 2d 536,
574 (D. Md. 2010) (prohibiting expert from stating that it was a “practical impossibility”
that any other firearm fired the cartridges in question); United States v. Green, 405 F. Supp.
2d 104, 124 (D. Mass. 2005) (precluding expert from testifying that his methodology
permits “the exclusion of all other guns” as source of certain shell casings). In particular,
Detective Fox may not testify to any specific degree of certainty as to his conclusion that
there is a ballistics match between the firearms seized from White and those used in the
various shooting incidents. However, if pressed to define his degree of certainty during
cross-examination, Detective Fox may state his personal belief on that issue.

Ballistics: Limits on Overstatement: United States v. Shipp, 2019 WL 6329658
(E.D.N.Y.): The court relied on the PCAST report and stated that its findings “cast considerable
doubt on the reliability of the theory behind matching pieces of ballistics evidence.” It concluded
that the ballistics expert “will be permitted to testify only that the toolmarks on the recovered bullet
fragment are consistent with having been fired from the same firearm. In other words, Detective
Ring may testify that the recovered firearm cannot be excluded as the source of the recovered
fragment and shell casing, but not that the recovered firearm is, in fact, the source of the recovered
fragment and shell casing.”

In reaching this conclusion preventing overstatement of the expert’s results, the court made
the following important points:

e A court evaluating the reliability of forensic testimony should not be precluded by
precedent, given the recent studies challenging the reliability of feature-comparison
testimony.

e The Daubert peer review factor is somewhat questionable when it comes to ballistics,
because the AFTE peer review process is not rigorous --- the reviewers are all members of
AFTE, and have “a vested, career-based interest in publishing studies that validate their
own field and methodologies.”

e The potential rate of error for matching ballistics evidence based on the AFTE theory of
comparison “does not favor a finding of reliability at this time” because “the study that
most closely resembles fieldwork estimated that a firearms toolmark examiner may
incorrectly conclude that a revered piece of ballistics evidence matches a test fire one out
of every 46 examinations.”

e The AFTE theory of examination, which bases a finding of a match upon “sufficient

agreement” between the compared toolmarks, is “circular and subjective” and is
distinguishable from other expert testimony, such as from a psychologist, because it is not
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about “an ambiguous question on which experts can disagree.” Rather, it is on an
unambiguous question, which should be answered without subjectivity.

e On the Daubert question of general acceptance, the relevant scientific community cannot
be limited to self-interested toolmark experts. Therefore, it is appropriate “to consider the
opinions of the authors of the NRC report and the PCAST report who, while admittedly
not members of the forensic ballistic community, are preeminent scientists and scholars
and are undoubtedly capable of assessing the validity of a metrological method.” The court
consequently concluded that the AFTE theory “has not achieved general acceptance in the
relevant community.”

e The court recognized that the limitation on the expert’s testimony--- that the firearm
cannot be excluded as a source --- was more restrictive than other courts that have sought
to limit overstatement. For example, Judge Rakoff in Glynn, infra, allowed the expert to
say that it was more likely than not that the bullet came from the defendant’s gun. But the
court found the more restrictive limitation appropriate “given the concerns raised by the
PCAST report about the lesser probative value of certain study designs and the
reproducibility and accuracy of an individual examiner’s application of the ‘sufficient
agreement’ standard.” The court concluded as follows:

Placing this limitation on Detective Ring’s testimony will prevent the jury from
placing unwarranted faith in an identification conclusion based on the AFTE
Theory, which the current research has yet to show can reliably determine, to a
reasonable possibility, whether separate pieces of ballistics evidence have the same
source firearm.

Note: Despite the DOJ standards that purport to limit a forensic expert’s testimony,
the expert in this case was prepared to testify that the cartridge casing and bullet
fragment were fired from the recovered firearm. The explanation is probably that
the expert was a detective, not an expert from a lab subject to the DOJ guidelines. But
that shows that the DOJ guidelines are not completely effective in regulating
overstatement by forensic experts.

Ballistics: United States v. Sebbern, 2012 WL 5989813 (E.D.N.Y.): The court denied a
motion to exclude ballistics testimony. It recognized that there are legitimate questions about the
validity of ballistics, and discussed the NAS report and Judge Rakoff’s opinion in Glynn:

The comparison of test bullets and cartridges to those of unknown origins involves
“the exercise of a considerable degree of subjective judgment.” Glynn, 578 F.Supp.2d at
573. First, some subjectivity is involved in the examination of the evidence, which is done
visually using a comparison microscope. * * * In addition, the standards employed by
examiners invite subjectivity. The AFTE theory of toolmark comparison permits an
examiner to conclude that two bullets or two cartridges are of common origin, that is, were
fired from the same gun, when the microscopic surface contours of their toolmarks are in
“sufficient agreement.” In part because of this reliance on the subjective judgment of the
examiners, the AFTE Theory has been the subject of criticism. For example, in a 2009
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report, the National Research Council of the National Academy of Sciences (the ‘NRC’)
observed that AFTE standards acknowledged that ballistic comparisons “involve
subjective qualitative judgments by examiners and that the accuracy of examiners’
assessments is highly dependent on their skill and training.”

In Glynn, Judge Rakoff found that ballistics identification had garnered sufficient empirical
support as to warrant its admissibility. Accordingly, he permitted the ballistics expert to testify,
but limited the degree of confidence which the expert was permitted to express with respect to his
findings. Opining that the expert would “seriously mislead the jury as to the nature of the expertise
involved” if he testified that he had matched a bullet or casing to a particular gun “to a reasonable
degree of ballistic certainty,” Judge Rakoff limited the expert to stating that it was “more likely
than not” that the bullet or casing came from a particular gun. Accordingly, Glynn does not support
the argument that the government’s ballistics expert should be entirely precluded from testifying.

The court concluded that Judge Rakoff’s ruling in Glynn “may support a request to limit
the degree of confidence which the expert can express with respect to his findings.” But the
defendant had moved for exclusion and not limitation. Because the motion did not argue for a
specific limitation, the court did not address that question. The court ultimately relied on case law
to conclude that ballistics methodology is reliable.

Ballistics: Extensive analysis, discussion of overstatement: United States v. Johnson,
2019 WL 1130258 (S.D.N.Y.): In a prosecution of a street gang, the government offered expert
testimony from a ballistics examiner. The expert report stated that the cartridge casings produced
from test fires were “discharged from the SAME firearm” as the thirteen cartridge casings
recovered from the scene of the Bronx Restaurant Shooting, “based on the observed agreement of
their class characteristics and sufficient agreement of their individual characteristics.” The court
denied the defendant’s motion to exclude the expert testimony.

The court discussed the NAS and PCAST reports, and summarized the federal court
treatment of those reports as applied to ballistics testimony:

All of these courts admitted expert testimony concerning toolmark identification,
rejecting arguments that the 2008-2016 scientific reports had rendered such evidence
inadmissible. While acknowledging that toolmark identification evidence does not feature
the full rigor of a science, and suffers from subjectivity and an absence of a precise, widely
accepted methodology, these courts concluded that it is nonetheless a proper subject for
expert testimony. These courts found such evidence “sufficiently plausible, relevant, and
helpful to the jury to be admitted in some form,” Willock, 696 F. Supp, 2d at 568, and
reasoned that the weaknesses in toolmark identification can be effectively explored on
cross-examination. These courts also precluded toolmark identification experts from
expressing their opinions in terms of absolute scientific certainty. See, e.g., Ashburn, 88 F.
Supp. 3d at 248-50; Monteiro, 407 F. Supp. 2d at 369; Cerna, 2010 WL 3448528, at *5.
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Courts have also emphasized that the demanding scientific standards on display in
the three reports require a level of certainty and infallibility not properly applied in a
courtroom.

The court then proceeded to an application of the Daubert factors. As to testability, the
court stated as follows (with many citations omitted):

There appears to be little dispute that toolmark identification is testable as a general
matter. The PCAST Report observed that “[o]ver the past 15 years, the field has undertaken
a number of studies that have sought to estimate the accuracy of examiners' conclusions.”
While the PCAST Report dismissed “many of the[se] studies [as] not appropriate for
assessing scientific validity and estimating the reliability because they employed artificial
designs that differ in important ways from the problems faced in casework,” PCAST
acknowledged that one study was appropriately designed, and called for additional such
studies to be performed.

Indeed, many courts have relied on the existing scientific literature — including the
studies examined in the PCAST Report — in concluding that toolmark identification
analysis satisfies the “testability” factor of Daubert. * * * While some courts have
acknowledged the limitations of these “validation studies,” even the PCAST Report —
which is the report most critical of toolmark identification — conceded that these studies
“indicate that examiners can, under some circumstances, associate ammunition with the
gun from which it was fired.”

The “testability” of Detective Fox’s methods and conclusions is also supported by
the annual proficiency testing he undergoes. While these proficiency tests do not validate
the underlying assumption of uniqueness upon which the AFTE theory rests, they do
provide a mechanism by which to test examiners' ability — employing the AFTE method —
to accurately determine whether bullets and cartridge casings have been fired from a
particular weapon.

Finally, * * * Detective Fox testified that he is required to photograph “positive
comparisons” so that “if a qualified examiner w[ere] to reexamine [his] case[,] ... he could
have an idea of what [Detective Fox] was looking at and what [he] was comparing” in
reaching his conclusions. Moreover, Detective Fox testified that a second microscopist
reviews his conclusions, by performing “an independent verification and technical review
of [Detective Fox’s] findings to see if they are correct or not.” The firearms examiner
conducting the review is not aware of Detective Fox’s conclusions when he or she conducts
the review. These procedures demonstrate that Detective Fox’s methodology can be
challenged and reasonably assessed for reliability.

As to peer review, the court noted that most of the literature concerning the AFTE theory
and methodology has been published in AFTE’s peer-reviewed journal, the AFTE Journal. The
defendant argued that this should be discounted as peer review because the AFTE is essentially a
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captive journal for ballistics experts. But the court found that other courts have found the AFTE
journal to be a scholarly publication. [Though not Judge Garaufis in Shipp, supral.

As to standards and controls, the court declared as follows (with many citations omitted):

AFTE has a well-known standard for toolmark identification, which the
Government and Detective Fox have repeatedly invoked — “sufficient agreement.” As
discussed above, both courts and the scientific community have voiced serious concerns
about the “sufficient agreement” standard, characterizing it as “tautological,” “wholly
subjective,” “circular,” “leav[ing] much to be desired,” and “not scientific.” The Court
shares some of these concerns. Having heard Detective Fox’s testimony, however, the
Court is persuaded that his methodology is governed by controlling standards sufficient to
render it reliable.

As an initial matter, several aspects of Detective Fox’s methodology discussed in
connection with the “testability” Daubert factor constitute “standards controlling ...
[toolmark identification’s] operation.” For example, the photographic documentation and
verification requirements are industry standards adhered to by most, if not all, other crime
labs in the country. Similarly, the extensive AFTE training and proficiency testing
Detective Fox has received — which appear to be administered to firearms examiners
nationwide — also supply such standards.

Moreover, Detective Fox’s testimony about his methodology demonstrates the
existence of standards controlling his determination as to whether “sufficient agreement”
exists with respect to a particular comparison. As discussed above, the photographic
comparisons included in Detective Fox’s December 5, 2018 report demonstrate how he can
determine — from the individual characteristics of two casings or bullets — whether
striations line up or “match” one another. The photographic comparisons at issue here
reflect striations that line up exactly between the test-fired cartridge casings and those
recovered from the scene of the Bronx Restaurant Shooting. The “matching” of the
striations is stark, even to an untrained observer. Accordingly, the issue is not whether the
ballistics evidence in this case shares specific individual characteristics. Instead, the issue
is at what point Detective Fox concludes that the shared individual characteristics he has
observed and photographically documented are sufficient to declare that the casings or
bullets were fired from the same firearm.

On cross-examination, Detective Fox resisted defense counsel’s efforts to have him
specify the number of matching individual characteristics that are necessary before a
“sufficient agreement” conclusion can be reached. Instead, Detective Fox stated that
“[e]very single case is different,” and that he employs a holistic approach incorporating his
“training as a whole” and his experience “based on all the cartridge casings and ballistics
that [he] ha[s] identified and compared.” Detective Fox did set out certain principles that
ground his conclusions, however. For example, the CMS standard — six consecutive
matching striations or two groups of three matching striations — represents a “bottom
standard” or a floor for declaring a match. Detective Fox will not declare that “sufficient
agreement” exists unless microscopic examination reveals a toolmark impression with one
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area containing six consecutive matching individual characteristics, or two areas with three
consecutive matching individual characteristics. Detective Fox’s analysis does not end at
that point, however. Instead, Detective Fox goes on to examine every impression on the
ballistics evidence. “All these lines should match,” as well, and if they do not, Detective
Fox will not find “sufficient agreement.”

These criteria provide standards for Detective Fox’s findings as to “sufficient
agreement.” While Detective Fox’s ultimate findings are subjective — a fact which he
readily concedes — all technical fields which require the testimony of expert witnesses
engender some degree of subjectivity requiring the expert to employ his or her individual
judgment, which is based on specialized training, education, and relevant work experience.
Accordingly, the presence of a subjective element in a technical expert’s field does not
operate as an automatic bar to admissibility.

As to rate of error, the court recognized that no error rate for ballistics examination has
been conclusively established. It also noted that based on studies conducted, PCAST concluded
that the error rate is as high as 1 in 46. But it concluded that “even accepting the PCAST Report’s
assertion that the error rate could be as high as 1 in 46, or close to 2.2%, such an error rate is not
impermissibly high. The court concludes that the absence of a definite error rate for toolmark
identification does not require that such evidence be precluded.”

Finally, as to general acceptance, the court concluded that “[t]here is no dispute here that
toolmark identification analysis is a generally accepted method in the community of forensic
scientists, and firearms examiners in particular.” [Again, this assessment is rejected by Judge
Garaufis in Shipp, supra.]

After finding that tool mark comparison withstood a Daubert challenge, the court turned
to possible limitations on the ballistics expert’s testimony. The defendant asked the court to limit
the expert’s testimony “to a factual description of the method he applied and his observations of
similarities and differences he found between sets of ballistics.” But the court declined to do so. It
discussed the case law concerning potential overstatement of a ballistics expert’s conclusion, and
noted that most of it was related to testimony to a “specific degree of scientific certainty.” Citing
Glynn, the court stated that “[o]ften these limitations are imposed because of judicial or defense
counsel concern that the firearms examiner intends to offer an opinion with absolute or 100%
certainty.” The court concluded that in this case, it was clear that the expert did not intend to assert
—and the Government did not intend to elicit — “any particular degree of certainty as to his opinions
regarding the ballistics match.” The court stated that “Detective Fox’s repeated concession at the
Daubert hearing that his conclusions are based on his subjective opinion stands in stark contrast
to the “tendency of [other] ballistics experts ... to make assertions that their matches are certain
beyond all doubt. Glynn, 578 F. Supp. 2d at 574.” The court also emphasized that the expert stated
that he “would never” state his conclusion that ballistics evidence matches to a particular firearm
“to the exclusion of all other firearms in a court proceeding, because I haven't looked at all other
firearms.” The court concluded that “[g]iven the testimony at the Daubert hearing and the
Government’s representations as to what it will elicit from Detective Fox, there is no need for this
Court to impose limitations on Detective Fox’s opinions.”
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Ballistics: No identification of a specific gun: United States v. Tucker, 2020 WL 93951
(E.D.N.Y.): In a robbery case, the government offered ballistics testimony from NYPD Detective
Parlo who concluded that the bullet fragments from the scene came from at least three different
firearms. The defendant argued that this testimony should be excluded because toolmark
identification is subjective, unreliable, and unverified, especially in light of the PCAST report. But
the court distinguished the subject of the PCAST report from the case at hand — the PCAST report
discusses the validity of attributing bullets to a specific firecarm; whereas in this case, Parlo’s
testimony focuses on class characteristics. The court did note that it was troubled by Parlo’s claim
that the second examiner conducts their own investigation and comes to a conclusion without
taking notes prior to comparing their results to those of Parlo’s. Ultimately, the court found that
because Parlo’s analysis was routine, well-documented, and subject to cross-examination, his
testimony was admissible.

Ballistics: Overstatement --- reasonable degree of ballistics certainty: United States v.
Ashburn, 88 F. Supp. 3d 239 (E.D.N.Y. 2015): The defendant challenged ballistics testimony
pursuant to the AFTE methodology. He argued for exclusion and, if not, limitation on the expert’s
conclusion. The court denied the motion to exclude and granted the motion to limit the conclusion.
The court first addressed the findings of the NAS Report:

In 2009, the National Academy of Sciences published a comprehensive report on
the various fields of forensic science. National Research Council of the National
Academies, Strengthening Forensic Science in the United States: A Path Forward (2009)
[hereinafter ‘NAS Report’]. With respect to toolmark and firearms identification, the NAS
Report found that the field suffers from certain “limitations,” including the lack of
sufficient studies to understand the reliability and repeatability of examiners’ methods and
the inability to specify how many points of similarity are necessary for a given level of
confidence in the result. According to the NAS Report, “[a] fundamental problem with
toolmark and firearms analysis is the lack of a precisely defined process.” Still, the NAS
Report concluded that “[i]ndividual patterns from manufacture or from wear might, in
some cases, be distinctive enough to suggest one particular source, but additional studies
should be performed to make the process of individualization more precise and repeatable.”

On the Daubert factors, the court concluded that 1) the “AFTE methodology has been repeatedly
tested”; 2) “The AFTE itself publishes within the field of toolmark and firearms identification.”;
3) “Studies have shown that the error rate among trained toolmark and firearms examiners is quite
low” (citing studies finding error rates between 0.9% and 1.5%); 4) “the AFTE’s ‘sufficient
agreement’ standard is the field’s established standard * * * but the fact that a standard exists does
not necessarily bolster the AFTE methodology’s reliability or validity, as it remains a subjective
inquiry”; and 5) the AFTE theory “has been widely accepted in the forensic science community.”

But the court was persuaded that given the subjectivity involved in ballistics feature-

comparison, an instruction limiting the expert’s testimony was appropriate. “Given the extensive
record presented in other cases, the court joins in precluding this expert witness from testifying
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that he is ‘certain’ or ‘100%’ sure of his conclusions that certain items match. * * * [T]he court
will limit LaCova to stating that his conclusions were reached to a ‘reasonable degree of ballistics
certainty’ or a ‘reasonable degree of certainty in the ballistics field.””

Comment: The court was influenced by the NAS report to put a limit on how
the expert expressed his conclusion to the jury. But the court did not mention a
separate NAS report that advocates abolition of the fake standard of “a reasonable
degree of certainty.”

DOJ points out, by way of correction of this entry, that the “reasonable
degree” testimony was required by the court and not chosen by the witness. That is
not quite true. The court “limited” the expert to a conclusion of reasonable degree of
certainty, but did not require that he testify to a reasonable degree of certainty. If the
Department is taking the position that authorization to testify is an order to testify,
there will be many cases in which the DOJ limitations will not be applicable.

Anyway, even if it is an order, it seems especially problematic for a court to
require witnesses to testify to standards that have been so widely discredited in the
scientific community and by DOJ itself. This is a good indication that the DOJ
standards are not the complete answer to the problem of overstatement.

Ballistics: United States v. Glynn, 578 F. Supp. 2d 567 (S.D.N.Y. 2008): Judge Rakoff
found that the field of ballistics is not scientific because its underlying premises have not been
validated empirically, and the methodology is based on subjective assessments. But he found that
the methodology was sufficiently reliable to be admissible under Kumho. However, because of the
subjectivity inherent in the field, Judge Rakoff determined that he could not permit an expert to
testify that he was “certain” of a match or that there was “no rate of error.” These iterations
presented a risk of overstatement of the actual results. Judge Rakoff determined that the expert
would be limited to testifying that the bullet “more likely than not” was fired from a particular
gun. The Glynn opinion is discussed in many of the annotations on ballistics in this digest.

Ballistics: United States v. Barnes, 2008 WL 9359653 (S.D.N.Y.): The defendant
challenged ballistics testimony, relying on the assertions in the NAS Report that ballistics
methodology is subjective and has not been scientifically validated. The court rejected the
defendant’s arguments and denied the motion for a Daubert hearing. It stated that “ballistics
evidence has long been accepted as reliable and has consistently been admitted into evidence.”
The court downplayed the critique in the Report, arguing that its purpose “was to assess the
possibility of developing a national ballistics database and the feasibility of capturing by computer
imaging technology the toolmarks left on discharged bullets and shell casings. The report was not
aimed at assessing the procedures used in firearms identification or the degree to which firearms
toolmarks are unique, and the report disclaims any motive to impact the question of ballistics
evidence in courts. . . . This report, while no doubt useful for the commissioned purpose and not
irrelevant to the issue of reliability and admissibility of firearms identification evidence, does not
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identify any new evidence undermining the core premises upon which ballistics analysis is based.”
The court was not asked to make a ruling on the confidence-level that the expert could testify to.

Ballistics: Testimony to a reasonable degree of ballistics certainty is allowed even
though the court cites and quotes the DOJ limitations: United States v. Hunt, 2020 WL
2842844 (W.D.Okla): The court found that ballistics expert testimony was admissible, even though
it was subjective. It found a sufficiently low rate of error, sufficient testing, and general acceptance.
The defendants argued that the court should impose limits on potential overstatement of the
ballistics expert’s conclusions. On the question of overstatement, the court had this to say:

In his penultimate argument, Defendant asks the Court to place limitations on the
Government's firearm toolmark experts because the jury will be unduly swayed by the
experts if not made aware of the limitations on their methodology. The Government
responds that no limitation is necessary because Department of Justice guidance
sufficiently limits a firearm examiner's testimony.

Some federal courts have imposed limitations on firearm and toolmark expert
testimony. See, e.g., Ashburn, 88 F. Supp. 3d at 249. However, many courts have continued
to allow unfettered testimony. See, e.g., Romero-Lobato, 379 F. Supp. 3d at 1117.

The general consensus is that firearm examiners should not testify that their
conclusions are infallible or not subject to any rate of error, nor should they arbitrarily give
a statistical probability for the accuracy of their conclusions. Several courts have also
prohibited a firearm examiner from asserting that a particular bullet or shell casing could
only have been discharged from a particular gun to the exclusion of all other guns in the
world.

In accordance with recent guidance from the Department of Justice, the
Government's firearm experts have already agreed to refrain from expressing their findings
in terms of absolute certainty, and they will not state or imply that a particular bullet or
shell casing could only have been discharged from a particular firearm to the exclusion of
all other firearms in the world. The Government has also made clear that it will not elicit a
statement that its experts' conclusions are held to a reasonable degree of scientific certainty.

The Court finds that the limitations mentioned above and prescribed by the
Department of Justice are reasonable, and that the Government's experts should abide by
those limitations. To that end, the Governments experts:

[SThall not [1] assert that two toolmarks originated from the same source to
the exclusion of all other sources.... [2] assert that examinations conducted in the
forensic firearms/toolmarks discipline are infallible or have a zero error rate.... [3]
provide a conclusion that includes a statistic or numerical degree of probability
except when based on relevant and appropriate data.... [4] cite the number of
examinations conducted in the forensic firearms/toolmarks discipline performed in
his or her career as a direct measure for the accuracy of a proffered conclusion.....
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[5] use the expressions ‘reasonable degree of scientific certainty,” ‘reasonable
scientific certainty,” or similar assertions of reasonable certainty in either reports or
testimony unless required to do so by [the Court] or applicable law.

As to the fifth limitation described above, the Court will permit the Government's
experts to testify that their conclusions were reached to a reasonable degree of ballistic
certainty, a reasonable degree of certainty in the field of firearm toolmark identification,
or any other version of that standard.

Note: The court allows the expert to testify to a reasonable degree of certainty
even though it is not permitted under the DOJ guidelines. The DOJ guidelines have
an exception for when the expert is required to so testify. But that exception should
not apply here --- the court permitted the expert to testify to a reasonable degree of
certainty, but certainly did not require it. But in Ashburn, supra, the Department took
the position that it was ordered to testify to a reasonable degree of certainty when the
court “limited” the expert to that standard. That wasn’t an order to so testify, though.
It appears that the “ordered to testify” exception to the DOJ standards is being
expansively applied by the Department.

I have not been able to determine whether the expert in this case actually
intends to testify in violation of the DOJ guidelines. But the fact that the court
permitted such testimony in violation of the guidelines surely raises some question
about the efficacy of the DOJ guidelines in controlling overstatement.

Ballistics: Not reliable under Daubert and therefore no testimony of comparison
allowed: United States v. Adams, 2020 U.S. Dist. LEXIS 45125 (D. Ore.): The defendant was
charged with felon gun possession. Mr. Gover, the expert for the government, proposed to testify
that shell casings found at the crime scene “had been fired by” the gun found at the defendant’s
residence. Gover employed the AFTE methodology to make the identification. The court found
that the AFTE methodology was essentially subjective, and lacked “any scientific standard that
would explain to an examiner like Mr. Gover how to interpret the data he sees in any kind of
objective way.” As Judge Garaufis found in Shipp, supra, the court stated that the AFTE "sufficient
agreement" standard “is a tautology that doesn't mean anything.” The court asserted that “[n]ot
only is the AFTE method not replicable for an outsider to the method, but it is not replicable
between trained members of AFTE who are using the same means of testing.” The court therefore
concluded that no testimony about a comparison could be admitted --- unlike other cases supra in
which courts allowed some testimony about comparison but limited overstatement.

The court analyzed rate of error in the AFTE methodology as follows:

The Government initially asserted that the error rate for toolmark comparison
testing is between .9 and 1.5 percent. But testing shows a range of outcomes, sometimes
with an error rate as high as 2.2 percent. United States v. Shipp, 2019 WL 6329658

(E.D.N.Y.). If these all sound like low rates of error, whose differences could not possibly
be material, it is helpful to consider them in terms of wrongful convictions, which is the
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correct framework for an error rate that measures only false-positives—i.e. incorrectly
identified matches. A .9 percent error rate would lead to about 1 in 111 wrongful
convictions. A 1.5 percent error rate would mean that 1 in 67 convictions were wrong. And
2.2 percent would mean that 1 in 46 convictions were wrong. These are dramatically
different rates of error when put into context.

What's more, the higher error rates tend to arise from the studies that most closely
resemble the real-world conditions of toolmark testing. The lowest rates arise from the
"closed-set" tests, which require the examinee to perform a matching exercise between two
sets of bullets or shell casings. An examinee can "perform perfectly" if he simply matches
each bullet to the standard that is closest. each match narrows the field for further matches.
The next highest error rates—about 2.1 percent—arise from partly closed sets. These tests
also give the examinee a closed set of matches, but it also includes two bullets or shells
that do not have a match in the set. The error rate from these tests is nearly 100-fold higher
than from the closed-set tests. Finally, the "black box" studies yield the highest error rates,
about 2.2. percent. (citing PCAST Report at 110-11). These tests presented each examinee
with an unknown shell casing or bullet and three test fires from the same known firearm,
which may or may not have been the source of the unknown casing or bullet. These tests
most closely resemble real-world analysis—i.e. what Mr. Gover testified that he did in this
case.

% %k ok

The incentive structure for the testing process is also concerning. It appears to be
the case that the only way to do poorly on a test of the AFTE method is to record a false
positive. There seems to be no real negative consequence for reaching an answer of
inconclusive. Since the test takers know this, and know they are being tested, it at least
incentivizes a rate of false positives that is lower than real world results. This may mean
the error rate is lower from testing than in real world examinations.

It is hard to know exactly what to make of these results. It is possible that the error
rate for toolmark testing is very low, but it is more likely that it is not. Assuming false
positive test results lead to wrongful convictions, a wrongful conviction rate of 1 in 46 is
far too high. The best test results would favor the government, but it is unlikely those tests
reflect real-world error rates. The worst results favor Defendant. At most, then, this factor
of the Daubert test is neutral as to both parties. In my opinion, it cuts somewhat in favor
of Defendant.

The court also determined that the AFTE methodology has not been subject to peer review.

This is because the methodology was published in the AFTE Journal, “a trade publication meant
only for industry insiders, not the scientific community [...] whose purpose is not to review the
methodology for flaws but to review studies for their adherence to the methodology.” Nor did the
court find that the AFTE methodology generally accepted in the broader scientific community ---
the fact that it is accepted by toolmark examiners was found essentially irrelevant, because of the
inherent bias of those in the field.
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The court concluded that the AFTE methodology failed “to yield reproducible results or a
precisely defined process.” As a result of these deficiencies, the court granted in part and denied
in part the defendant’s motion to exclude the government’s expert testimony. It set forth its
limitations in this conclusion:

I want to be clear that my ruling, as expressed in the foregoing opinion, is limited
by the testimony before me during the hearings held in this case. It is not an indictment of
forensic evidence or toolmark comparison analysis writ large. It is clear that Mr. Gover
and his colleagues are on to something. Even at its worst, comparison analysis has a very
low rate of error and yields results that cannot be random. But it is not clear that those
results are the product of a scientific inquiry. Nothing in Mr. Gover's testimony explains
how or why he reached his conclusion in any quantifiable, replicable way. It is possible
that the AFTE method could be expressed in scientific terms, but I have not seen it done in
this case, nor elsewhere.

Therefore, for the reasons discussed above, Mr. Gover's expert testimony is limited
to the following observational evidence: (1) the Taurus pistol recovered in the crawlspace
of Mr. Adams's home is a 40 caliber, semi-automatic pistol with a hemispheric-tipped
firing pin, barrel with six lands/grooves and right twist; (2) that the casings test fired from
the Taurus showed 40 caliber, hemispheric firing pin impression; (3) the casings seized
from outside the shooting scene were 40 caliber, with hemispheric firing pin impressions;
and (4) the bullet recovered from gold Oldsmobile at the scene of the shooting were
40/10mm caliber, with six lands/groves and a right twist.

No evidence relating to Mr. Gover's methodology or conclusions relating to
whether the shell casings matched the Taurus will be admitted at trial.

Ballistics --—- Overstatement --- 100% Certainty: United States v. Casey, 928 F. Supp.
2d 397 (D.P.R. 2013): The defendant requested that the court limit the testimony of the
government’s firearm expert, relying on several district court opinions restricting ballistics
evidence based upon the NAS report. The court denied the motion. The expert was prepared to
testify that he was 100% certain of a match. The government presented a sworn statement from
the Chair of the group that prepared the NAS report, stating that its purpose “was not to pass
judgment on the admissibility of ballistics evidence in legal proceedings, but, rather, to assess the
feasibility of creating a ballistics data base.” The court concluded that it would remain “faithful to
the long-standing tradition of allowing the unfettered testimony of qualified ballistics experts.”

Comment: If it has been established by scientists that there is no such thing as
an error-free methodology, how is it permissible for an expert to say they are 100%

certain? There was also a long-standing tradition of “unfettered” testimony on bite-
marks and probably on leeches before that. That doesn’t make it reliable.

Ballistics: Overstatement --- Reasonable degree of ballistics certainty: United States
v. Simmons, 2018 U.S. Dist. LEXIS 18606 (E.D.Va.): The court held that ballistics was not a
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science because the process of identification was based on subjective judgment. But the court also
held that ballistics identification, when independently verified, satisfied the standards of Rule 702
as reliable technical testimony. The defendant argued that the expert was contaminated by
confirmation bias---because she was told that numerous cases were connected, was congratulated
by the prosecution for her work in other cases, had numerous detailed conversations with
prosecutors and law enforcement agents about the status of the investigation, the nature of the
crimes, and the need to link the various items of evidence to each other. But the court held that the
bias of a witness was classically a question for the jury.

On the question of the meaning of an identification, the government proffered two possible
conclusions:

The Government has suggested as appropriate such statements of certainty as
"given her training, experience, and knowledge of the field, combined with the requirement
that all identifications be verified by a second examiner, her opinion is that the likelihood
that another tool could have produced an identified toolmark is so low as to be a practical,
but not absolute, impossibility." Alternatively, the Government suggests that if asked, Ms.
Moynihan would qualify the certainty of her conclusions with a phrase similar to “a
reasonable degree of certainty in the ballistics field.”

The court rejected the “almost impossible to be wrong” standard on the ground that “there
is no meaningful distinction between a firearms examiner saying that 'the likelihood of another
firearm having fired these cartridges is so remote as to be considered a practical impossibility' and
saying that his identification is 'an absolute certainty.”” But the court found that the reasonable
degree of certainty standard was just fine --- relying on precedent. The court summed up with an
ode to precedent:

Defendants concede, as they must, that no court has ever fotally rejected firearms
and toolmark examination testimony. [Though this is no longer true, see Adams, supra] *
* * This Court's survey of federal courts in our sister circuits indicates that firearms and
toolmark examination has and continues to be routinely accepted by courts pursuant to Fed.
R. Evid. 702, Daubert, and its progeny, albeit with some limitations regarding statements
of certainty and the requirement that certain prerequisites be satisfied. See e.g., United
States v. Casey, 928 F. Supp. 2d 397 (D.P.R. 2013) (declining to follow sister courts who
have limited expert testimony based on the 2008 and 2009 NAS reports and finding that
the Committee(s) who authored such reports specifically stated that the purpose of the
reports was not to weigh in on admissibility of firearm toolmark vidence) and encouraging
a return to the previous tradition of unfettered admissibility of a firearm examiner's expert
testimony without qualification of the expert's degree of certainty); United States v.
Taylor, 663 F. Supp. 2d 1170 (D.N.M. 2009) (holding that expert could testify, in his
opinion, using pattern-based methodology, if such methodology was subject to peer
review, that the bullet came from suspect rifle to within "reasonable degree of certainty in
the firearms examination field"); United States v. Glynn, 578 F. Supp. 2d 567 (S.D.N.Y.
2008) (determining that although firearm toolmark examination is not a science, it is a field
that is ripe for expert testimony because it is "technical" or "specialized" and the level of
certainty could be expressed as "more likely than not" but nothing more); United States v.
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Diaz, 2007 U.S. Dist. LEXIS 13152, 2007 WL 485967 (N.D. Cal. 2007) (permitting the
firearms examiner to testify, but could only testify that a particular bullet or cartridge case
was fired from a firearm to a "reasonable degree of certainty in the ballistics field"); United
States v. Monteiro, 407 F.Supp.2d 351 (D. Mass. 2006) (stating that the appropriate
standard is "reasonable degree of ballistic certainty"). For reasons detailed herein, the Court
declines Defendants' invitation to depart from this long-standing tradition favoring
admissibility

Comment: In dealing with the defendant’s arguments about confirmation bias, the
court relied on some of the many cases holding that the bias of a witness is a
credibility question for the jury. But there is a difference between impeachment-
bias and confirmation bias. Impeachment bias is that the witness has a motive to
falsify testimony at trial. Confirmation bias is that the expert has information in
advance of the testing so that she knows what the outcome of a test ought to be
before doing it. That bias goes to application of the method, and should be
considered an admissibility question.

Finally, this is another court that thought it did a good job of protecting the
defendant from overstated conclusions. But the solution was allowing the expert to
testify to a reasonable degree of ballistics certainty --- and that is a standard that
has been flatly rejected by scientists, as being both meaningless and misleading.

Also note that this is a 2018 case and presumably the DOJ standards should
have kept the expert from proffering an opinion based on a practical impossibility
or a reasonable degree of certainty. And yet the expert was prepared to offer such
an opinion.

Ballistics: Overstatement --- testimony of a match: United States v. Wrensford, 2014
WL 3715036 (D.V.I. July 28, 2014): The court allowed a ballistics expert to testify, noting that
“although the comparison methodology and the sufficient agreement standard inherently involves
the subjectivity of the examiner’s judgment as to matching toolmarks, the AFTE theory is testable
on the basis of achieving consistent and accurate results.” The court relied heavily on precedent.
It found that the method of comparison was peer reviewed by validation studies published in the
journal of the Association of Firearm and Toolmark Examiners. The court found the method was
generally accepted --- in the field of firearm and toolmark experts. It also relied on the fact that
results must be confirmed by a second firearm examiner. The court also concluded, on the basis
of the expert’s assertion, that the rate of error was “close to zero.” Finally the court rejected the
argument that the subjectivity inherent in the process was sufficient grounds for excluding an
expert’s opinion:

Despite the subjectivity inherent in the AFTE standards, courts have nevertheless
uniformly accepted the methodology as reliable, albeit sometimes with limitations. [Citing

Glynn]. Although the AFTE identification theory involves subjectivity, its underlying
foundation confirms that it does not involve the kind of subjective belief or unsupported
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speculation that runs afoul of Daubert. In line with the weight of the case law, the Court
finds that the subjectivity inherent in firearms examination is not a bar to its admissibility.

Ballistics --- limits on overstatement: United States v. Davis, 2019 WL 4306971 (W.D.
Va.): In a gang prosecution, the government proposed three toolmark and firearms identification
experts. The defendants challenged the admissibility of these experts’ testimony and the court
conducted a Daubert hearing. The defendants argued that toolmark identification is subjective
and has been bought into doubt by the NSF and PCAST reports.

The court shared the defendants’ skepticism after hearing two of the government’s
toolmark experts testify about the highly subjective comparative step of toolmark analysis and
accounting for a supplemental 2017 PCAST report noting that experience and judgment alone can
never establish reliability in the way that empirical testing can. The court held that the experts’
testimony had to be limited “given the subjectivity of the field and the lack of any established
methodology, error rate, or statistical foundation for firearm identification experts’ conclusions|.]”
In determining how to limit the testimony, the court sought guidance from Judge Grimm’s opinion
in United States v. Medley, 312 F. Supp. 3d 493 (D. Md. 2018). Judge Grimm noted the difficulty
in balancing the subjective nature of the analysis with the helpfulness of the analysis to the jury.
Judge Grimm’s compromise was to allow the expert testimony with the limitation that the expert
may not opine that a cartridge was an exact match or express any level of confidence in his opinion.
Here, the court agreed with Judge Grimm and held that the experts could not testify that the marks
indicate a “match” or that the cartridges have “signature toolmarks” that identify a single firearm.
Further, the court precluded the experts from testifying to any degree of confidence given the lack
of an empirical rate of error.

Bite mark (mis)identification: Starks v. City of Waukegan, 123 F. Supp. 3d 1036 (N.D.
Il. 2015): The plaintiff was convicted of rape and assault. At his trial two bite mark experts
testified that it was the defendant who bit the victim. He was eventually exonerated and brought a
civil rights action against the dentists. The court granted summary judgment for the dentists. On
the question of bite mark evidence, the court discussed the NAS report and other articles, and
concluded that it is “doubtful that ‘expert’ bite mark analysis would pass muster under Federal
Rule of Evidence 702 in a case tried in federal court.” But the court noted that nonetheless “state
courts have regularly accepted bite mark evidence—including in all three States in the Seventh
Circuit.” So the question was not whether bite mark evidence is now found to be unreliable, but
whether it was, at the time of the criminal trial, so outrageous as to amount to a malicious use of
unreliable evidence. The plaintiff argued that the dentist’s opinions in this case were so far outside
the norms of bite mark matching, such as they were in 1986, that their testimony violated due
process. But the court determined that while the experts overstated their conclusions and made
analytical errors, nothing they did rose to the level of a due process violation.

Blood spatter: Camm v. Faith, 2018 WL 587197 (S.D. Ind. Jan. 29, 2018): This was a
civil action seeking damages after the plaintiff was tried and acquitted of murdering his spouse
and two children. Among other things, the plaintiff challenged the reliability of high velocity
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impact blood spatter evidence on the plaintiff’s shirt, confirming that the plaintiff was close to the
victims when they were murdered. The court granted summary judgment for the defendants, noting
that “while [the plaintiff] contends that the field of blood spatter analysis is fraudulent, Indiana
courts have consistently found blood spatter analysis to be an acceptable science.”

Bullet-holes: United States v. Robertson, 2020 US Dist LEXIS 212456 (D.N.M. Nov. 13,
2020): In his motion in limine, the defendant asked the court to exclude any testimony from
government witnesses “regarding the unsubstantiated matching of holes in the alleged t-shirt worn
by the victim on the date of incident in this matter to a particular caliber of ammunition or type of
firearm” on the basis that “[t]he Government has not provided any report or data that would suggest
that testing had even been done to determine whether each hole in the t-shirt could be traced to a
type of ammunition or if each of the holes occurred on the same date of this incident.” The
defendant argued that any such testimony would be prohibited under Rule 702. The government
responded that “[t]he holes in the t-shirt are consistent with .45 ACP bullets, shell casings for
which were found by police and recovered at the site of the shooting” and argued that the
defendant’s request that this evidence be excluded was unsupported by case law and was overly
broad. In response, the defendant asserted that (i) he was not aware of any forensic testing of the
t-shirt, like a gunshot residue test, which would establish that the holes were in fact caused by
gunshots and (7i) other .44 and .45 caliber bullets could have caused the holes. The court deferred
ruling on the issue as follows:

As the Court stated at the pretrial conference, it will neither exclude nor admit the
evidence in question at this point. The government will bear the burden at trial of
establishing a proper evidentiary foundation for the proposed testimony, and it must do so
through a witness with personal knowledge about the t-shirt and the ammunition, as
required by Rule 602 of the Federal Rules of Evidence. See Fed. R. Evid. 602. If the
testimony will indeed be lay witness testimony under Rule 701, the government must also
establish that it is not "based on scientific, technical, or other specialized knowledge within
the scope of Rule 702." Fed. R. Evid. 701(c). Unless and until the government establishes
a proper foundation, the Court will not permit it to elicit any evidence about the "matching
of holes in the alleged t-shirt worn by the victim on the date of incident in this matter to a
particular caliber of ammunition."

Cell-Site Location -—- court-imposed limitation on overstatement: United States v.
Medley, 312 F.Supp.3d 493 (D.Md. 2018) (Grimm, J.): The court held that historical cell site
location information is sufficiently reliable to be admissible under Daubert. But the court
recognized that there was a danger in expert testimony that would ascribe a level of precision to
CSLI that is not actually supported by the methodology. Thus the court limited the expert’s
testimony to the opinion that the “general location” of the defendant’s phone was “consistent with”
the location of the crime. And the court held that this opinion could only be given after the expert
has “fully explained during direct examination the inherent limitations of the accuracy of the
location evidence --- namely, the phone can only be placed in the general area of the cell tower
sector that it connected to near the time of the carjacking, and the it cannot be placed any more
specifically within the sector.”
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Cell-Site Location --- admissible because the government accepted a limitation on
overstatement: United States v. Brown, 2019 WL 3543253 (E.D. Mich.): The court held that the
methodology of cell site location is reliable, but relied on United States v. Hill, 818 F.3d 289 (7"
Cir. 2017), for the proposition that the court cannot “give the Government a blank check when it
comes to the admission of historical cell-site analysis.” Specifically, an expert could not be allowed
to testify that cell site location is more precise than the actual methodology could support. It
concluded as follows:

Although the science and methods upon which historical cell-site analysis is based are
understood and well-documented, they are only reliable to show that a cell phone was in a
general area. The Government acknowledges this relative imprecision in its response to
Brown’s motion. Thus, assuming that the Government lays a proper foundation and
accurately represents historical cell-site analysis’s limits at trial, its expert testimony is
reliable.

Cell-Site Location --- admissible because the government accepted a limitation on
overstatement: United States v. Frazier, 2020 U.S. Dist. LEXIS 35417 (M.D. Tenn.): In a
prosecution on charges of kidnaping and murder, the defendants moved to exclude expert
testimony concerning cellphone location. The expert was an FBI Special Agent assigned to the
Cellular Analysis Survey Team. He reviewed the cell phone data reports of the cellphones
allegedly utilized by the defendants during the time frame when the victim was kidnapped,
murdered, and buried. The court held that because historical cell-site analysis is only reliable to
show that a cellphone was located within a general area, a Daubert hearing is not necessary and
the expert testimony is reliable so long as the “[g]overnment lays a proper foundation and
accurately represents historical cell-site analysis’s limits at trial.” The defendants raised “no
unique arguments to the methodology employed” and instead claimed that the expert’s report
“places certain cell phones in proximity to a cell tower without providing information about the
cell tower’s range; fails to indicate the level of precision of location, and says nothing about the
range of potential error.” The court concluded that the asserted flaws would go to the weight and
not the admissibility of the evidence.

Even though the court denied the defendants’ motion to exclude the cell-site testimony, it
deferred ruling on the admissibility of a slideshow put together by the cell-site expert that
purported “to show the approximate location of cellphones based upon their cellular
communications with towers at or around the time in question.” The court observed that the slide
show contained “testimonial statements, inferences, and conclusions” and concluded that “[jJust
as the Government cannot oversell the methodology through testimony, it cannot oversell the
methodology through the introduction of evidence.”

Cell-site location --- Limits on Overstatement: Cell-Site Location: United States v.
Blackmon, 2020 US Dist LEXIS 218908 (M.D. Ala. Nov. 23, 2020): In his motion for a Daubert
hearing, the defendant objected to the admission of records to historical cell-site information and
to its expected testimony. The court acknowledged the possibility of overbroad testimony, but
found no such issue in this case, as the government represented that the expert would testify to the
general geographic area of the defendant’s cell phone during the time of the murder charged in the
indictment.
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Chemical traces --- limits on overstatement: United States v. Zajac, 749 F. Supp. 2d
1299 (D. Utah 2010): The defendant was charged with bombing a library, and he moved to exclude
expert testimony regarding trace evidence --- the consistency between the adhesives on the bomb
and those found at the defendant’s residence. The court noted that the 2009 NAS Report found
problems with current forensic science standards in many areas, including paint examination.
“While this case pertains to adhesives rather than paints, both are polymers that require
microscopic examination, instrumental techniques and methods, and scientific knowledge for
proper identification. Thus, the NAS Study is instructive here and lends support to the efficacy of
[the expert’s] tests.” The court stated that Daubert did not require the expert to “conduct every
conceivable test to determine consistency with absolute certainty. Instead, her tests had to be
reliable rather than merely subjective and speculative.” The expert in this case used four different
instruments to determine consistency, and while that did not go to the level of confidence specified
that the defendant desired, “Daubert does not require a validation study on every single compound
tested through these instruments.” The court noted that the instruments were designed to analyze
many compounds and “there is no evidence before the court that Michaud misapplied techniques
or methods when she conducted her analysis.” Ultimately the court concluded that the tests were
sufficient for the expert to be able to opine on the visual, chemical, and elemental consistency
between the adhesives on the bomb and those found at the defendant’s residence. However, the
court held that the expert could not testify to a conclusion that the adhesives came from the same
source, as that would be overstating the results.

Chromatography: United States v. Tuzman, 2017 WL 6527261 (S.D.N.Y.): In a
securities fraud prosecution, the defendant sought to call a forensic chemist to testify that certain
entries in a notebook were made after the fact --- in 2015 rather than between 2008-12. The expert
performed (1) a physical examination of the notebook entries; (2) a Thin
Layer Chromatography test of the ink used to make the entries, which is designed to determine
whether the same ink was used to make the entries; and (3) a Solvent Loss Ratio Method
(“SLRM”) analysis using Gas Chromatography/Mass Spectrometry (“GC/MS”) testing, which is
designed to date the use of the ink. The government objected to the SLRM process used by the
expert. The government conceded that the process could be used to date ink, but argued that the
expert failed to reliably apply the method. The court agreed with the government:

The Court concludes that Dr. Lyter’s failure to use basic quality control protocols—
including those required in the two papers he purportedly relies on—demonstrates that he
lacks “good grounds” for his conclusions. Amorgianos, 303 F.3d at 267-69 (upholding trial
court’s determination that proposed expert testimony was unreliable because expert
witness “failed to apply his own methodology reliably™). * * *

Here, Dr. Lyter did not use a GC/MS machine dedicated exclusively to ink analysis,
despite the clear instruction in one of the two articles on which he relies “that accurate

quantitative results can only be obtained if the GC-MS system is devoted for ink analysis
only.” He also did not test paper blanks, even though both papers on which he relies
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underscore the importance of performing tests on paper blanks to rule out contamination.
These departures from the methodology on which Dr. Lyter purportedly relies demonstrate
that his analysis is not “reliable at every step.” Amorgianos, 303 F.3d at 267; Brown v.
Burlington N. Santa Fe Ry. Co., 765 F.3d 765, 773 (7th Cir. 2014) (“[A]n expert must do
more than just state that he is applying a respected methodology; he must follow through
with it.”).

Dr. Lyter has not provided any justification for these substantial deviations from
the methodology he claims to have followed, other than his subjective belief that these
quality control protocols are unnecessary. Precedent makes clear, however, that an expert
is not free to deviate—without justification—from the requirements of a methodology he
claims to have followed.

Comment: This is an excellent example of proper application of Rule 702(d). Reliable
application is treated as a Rule 104(a) question. The court notes what should be the obvious point
that unreliable application of reliable methodology leads to an unreliable conclusion.

DNA identification, mixed samples: United States v. Hayes, 2014 WL 5470496 (N.D.
Cal.): The court rejected a challenge to PCR/STR DNA identification, as applied to mixed samples.
The court stated that “the use of PCR/STR technology to analyze a mixed-source forensic sample
is neither a new or novel technique or methodology. Hayes has not cited any legal or scientific
authority to the contrary.”

Comment: The PCAST report constitutes “scientific authority to the contrary”
regarding the subjectivity that is part of the process of extracting DNA from a mixed
source. (Though it was published after this case.)

DNA — Mixtures, test found unreliable: United States v. Williams, 382 F.Supp.3d 928
(N.D. Cal. 2019): The court addressed the probabilistic genotype program Bullet, used by the
Serological Research Institute (SERI) to analyze multiple source DNA mixtures that include up to
four possible sources. The government expert, Hopper, analyzed the DNA under a four-person
validation, despite a past analyst finding that the sample contained five possible sources. The
expert proposed to testify that there is “very strong support” for the proposition that the defendant
contributed DNA to the sample. The defendant moved to exclude the Bullet analysis on the ground
that the program was not validated for five-source samples.

Judge Orrick provided this helpful background for the challenges to DNA identification of
mixed samples:

DNA analysis for single-source and simple mixtures—those with DNA from just
one or two individuals—is objective and reproducible in part because it requires the
exercise of little if any human judgment. Katherine Kwong, The Algorithm Says You Did
It: The Use of Black Box Algorithms to Analyze Complex DNA Evidence, 31 Harv. J.L. &
Tech. 275, 277 (2017)) By contrast, human judgment is required to analyze complex
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mixtures with three or more DNA profiles because “all of the individual DNA profiles [are]
superimposed atop one another.” Id. at 278. An analyst must decide between “different
interpretations that might be equally or similarly valid — and those decisions may have
significant impacts on the ultimate results of the analysis.” Id.

It is frequently impossible to tell how many individuals' DNA is present within a
complex mixture; a greater number of contributors only increases the rate of error, which
usually comes in the form of an underestimate. For example, a 2005 study found that
analysts mischaracterized known four-person mixtures as three-person mixtures at a rate
of 70%. These errors likely occur because of allele sharing:

Some alleles at some loci are relatively common and therefore likely to
overlap between contributors to a mixture. Thus, the more individuals present in a
mixture, the more likely it is the mixture will hide identifications of subsequent
individuals, as the relative proportion of present versus absent alleles at each locus
increases with each new contributor. * * * [A] five-person sample can present very
similarly to the way four-person mixtures do.

Advancements in amplification technology have improved analysts' ability to
accurately determine the number of contributors because they amplify the alleles at more
loci. For example, SERI previously relied on the Identifiler Plus kit, which amplifies the
alleles at 15 loci. The newer GlobalFiler kit, which SERI validated in December 2016,
amplifies the alleles present at 21 loci, and some of the additional loci are polymorphic. *
* * GlobalFiler has improved the reliability of the conclusions regarding the number of
contributors for known three-person mixtures. But known five-person mixtures were
mischaracterized as originating from four or fewer individuals in approximately 61-75%
of samples. When SERI validated GlobalFiler, it tested two-, three-, four-, and five-person
mixtures. It experienced the same difficulties. In fact, it underestimated all of the known
five-person mixtures tested:

In each five-person mixture tested, the electropherograms showed no indication of
more than four contributors. This was not due to a shortcoming of GlobalFiler or
the testing process, but rather because, by coincidence, the contributors used to
create the test mixture shared alleles. Given the genotypes of the contributors, no
more than eight alleles could appear at any one locus.

* * * SERI often uses DNA profiles of employees and friends during validation studies. A
2018 study found that analysts underestimated 64% of known five-person mixtures and
100% of known six-person mixtures—and characterized all of the mixtures as containing
DNA from four individuals.

Even with the improvement in amplification technology, other factors present
challenges to accurately identifying the number of contributors. The challenge of allele
sharing is “frequently exacerbated by samples that have degraded or which originally
contained only a small amount of DNA.” Kwong at 278. * * * [D]egradation occurs when
DNA breaks off between the bases, which usually happens to larger pieces first. This
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process occurs naturally over time, although freezing DNA can slow it down.
Amplification kits are unable to copy DNA past the point where the breakage has occurred.

The court excluded the Bullet analysis by Hopper because Hopper could not reliably
conclude that only four, and not five, individuals contributed to the DNA mixture. The court noted
the following issues: (1) the error rate for mistaking five-person mixtures for four-person mixtures
was “troubling” (and research showed that the error rate only increased with the number of sources
present in the mixture — 64% of S5-person mixtures and 100% of 6-person mixtures were
underestimated); (2) SERI itself was unable to distinguish between four and five-person mixtures
in a study by GlobalFiler where it failed to make a correct five-person identification even once;
(3) Hopper used less than the recommended amount of DNA to test; (4) more than six years elapsed
between the first test detecting a 5-person mixture and the second test by Hopper showing a 4-
person mixture; and (5) “there are two loci with seven alleles—and one of those loci has a below-
threshold peak that could represent an eighth allele. If that is the case, the sample can be a four-
person mixture only ifno two contributors share alleles at that locus, no contributor is a
homozygote at that locus, and no additional alleles have dropped out at that locus.”

The government argued that any flaws in the methodology and application to the DNA
mixture could be raised on cross-examination. But the court disagreed, explaining as follows:

The government argues that exclusion of the testimony is not appropriate; instead,
Elmore can challenge Hopper's analysis and conclusions during cross-examination. But the
number of contributors is a foundational part of every calculation Bullet performs. If that
input is in doubt, the reliability of the entire analysis is necessarily in doubt. To corroborate
Hopper's conclusion about the number of contributors, the government put forth the results
he obtained after running Bullet with a five-person mixture input. But Bullet was not
validated to test five-person mixtures, and I will not rely on that result for any purpose.

DNA evidence can have a powerful effect on a jury's evaluation of a criminal case.
See John W. Strong, Language and Logic in Expert Testimony: Limiting Expert Testimony
by Restrictions of Function, Reliability and Form, 71 Or. L. Rev. 349, 367 n.81 (1992)
(“There is virtual unanimity among courts and commentators that evidence perceived by
jurors to be ‘scientific’ in nature will have particularly persuasive effect.”) (citing cases).
If SERI could accurately identify five-person mixtures and if it had validated Bullet to
analyze them, then it might have a reliable understanding of how underestimating a five-
person mixture impacts the likelihood ratio. That understanding could improve the
reliability of Hopper's conclusion on the number of contributors or make it appropriate to
allow the government to present two likelihood ratios: one based on four contributors and
a second based on five. Then the other problems identified in this Order, such as Harmor's
changed testimony, the small testing sample, and the signs of degradation, would be ripe
for cross-examination. But there are simply too many reasons to question the reliability of
Hopper's conclusion on this foundational issue, which brings the entire analysis outside the
parameters of Bullet's validation at SERI. This testimony is not reliable, and it is not
admissible.

51

Advisory Committee on Evidence Rules | April 30, 2021 Page 161 of 486



DNA Identification --- Low Copy Number: United States v. Sleugh, 2015 WL 3866270
(N.D. Cal. 2015): The court rejected the defendant’s motion to exclude an expert who would testify
to a match based on Low Copy Number DNA sample. The court reasoned as follows:

The defendant argues that, as a matter of law, low copy number DNA samples
produce inherently unreliable comparison results and, therefore, must be excluded from
evidence or, in the alternative, warrant a Daubert hearing in all circumstances to determine
whether the resulting findings were reliable. The defendant has not provided any binding
authority—or, indeed, any legal authority—finding as a matter of law that a small sample
size results in data that is inherently unreliable. At most, the defendant’s authority suggests
there may be a correlation between sample size and the frequency of stochastic effects—
randomized errors resulting from contamination that could potentially render a comparison
unreliable. See McCluskey, 954 F.Supp.2d at 1277 (“LCN testing carries a greater potential
for error due to difficulties in analysis and interpretation caused by four stochastic effects:
allele drop-in, allele drop-out, stutter, and heterozygote peak height imbalance.”); see also
United States v. Morgan, 53 F.Supp.3d 732, 743 (S.D.N.Y.2014) (“Although the presence
of stochastic effects tends to correlate with DNA quantity, it is possible that a 14—pg sample
may exhibit fewer stochastic effects than a 25—-pg sample and therefore provide better
results.”). However, as the defendant’s own authority explains, the critical inquiry remains
whether there is evidence of unreliability (e.g., stochastic effects) in a particular case; there
is no per se rule regarding sample size as called for by the defendant.

To rebut the defendant's reliability challenge on this basis, the government offered
assurances that its serologist had not observed any stochastic effects. The defendant has
had access to the serologist's report and hundreds of pages of underlying data for some
time, and has not put forth a contrary proffer or evidence of unreliability in this specific
case. Under such circumstances, and in light of the limited scope of the challenge and the
general admissibility of DNA comparison testing, the Court finds no need to hold
a Daubert hearing on this question on the present record.

DNA--- Low Copy Number and Combined Probability Index: United States v.
Williams, 2017 WL 3498694 (N.D. Cal. 2017) (Orrick, J.): The court rejected the defendant’s
motion to exclude DNA identification from mixed samples, derived from a Low Copy Number
DNA sample. The court reasoned as follows:

Gordon urges me to apply the rationale of United States v. McCluskey, 954
F.Supp.2d 1224 (D.N.M. 2013), in which the court excluded DNA testing results derived
from a low copy number (LCN) DNA sample. The McCluskey court excluded the LCN test
results based on several factors, including the lab’s lack of certification and validation of
its LCN testing. See also United States v. Morgan, 53 F.Supp.3d 732, 736 n.2 (S.D.N.Y.
2014) (discussing McCluskey s reasoning in excluding the LCN data, and ultimately ruling
LCN DNA test results admissible). * * * In deciding to exclude the LCN evidence, the
court was careful to articulate its basis for exclusion—not merely the use of an LCN DNA
sample, but rather, the lab’s methodology in interpreting that sample. * * * [T]he critical
inquiry is whether the lab utilized reliable testing methods.
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Gordon cannot point to any evidence that Kim failed to abide by established
protocol. Instead, he challenges the assumptions underlying her interpretation of the data.
Gordon has all the information he needs regarding Kim’s analysis to cross-examine her at
trial. It would be improper to exclude such evidence from the purview of the jury when the
lab utilized reliable methods that meet the standards under Daubert.”

But the court excluded other lab results using enhanced methods for DNA identification,
where the lab used a Combined Probability Index (CPI) statistical model to enhance and interpret
the samples. The court found three problems with this methodology:

First, [the] testing generated results below the stochastic threshold, which indicates
the possibility of allelic dropout. * * * [T]he mere presence of results below the stochastic
threshold indicates that some degree of randomness, and therefore questionable reliability,
exists. Second, [the analyst] used two enhanced detection methods to account for the small
amount of DNA available for testing. He testified that the lab protocol recommended using
one or the other, but he chose to do both because he was “starting with low-template copy
DNA.” The enhanced detection methods were individually validated, but he “[didn't]
recall” whether they were validated for use at the same time. * * * Third, SERI applied the
CPI statistical model on complex mixed samples in an unreliable and untestable manner.
Added to the other issues, this is an insurmountable problem. * * * SERI analysts failed to
adhere to their own lab protocol or take any notes documenting their decision-making
process. And they cannot point to any objective criteria guiding their methodology. [The
analyst] repeatedly testified that his decisions were “very subjective” and based on his
training and experience. “[N]othing in either Daubert or the Federal Rules of Evidence
requires a district court to admit opinion evidence that is connected to existing data only
by the ipse dixit of the expert.” Joiner.

The court explicitly rejected the government’s arguments that the flaw, if any, was one of
application and not methodology and so raised a question of weight and not admissibility:

I fail to see the practical distinction the government seeks to draw between a methodology
and the application of that methodology when it comes to my role as gatekeeper. Rule 702
explicitly directs courts to consider whether “the expert has reliably applied the principles
and methods to the facts of the case.” Fed. R. Evid. 702(d)(emphasis added). Proper
application of the methods is a necessary component of ensuring the reliability of the
opinion testimony. If SERI improperly employed accepted methodology then the results
would lack a sound basis. That inquiry is appropriately included within the scope of a
Daubert analysis. See Daubert v. Merrell Dow Pharmaceuticals, Inc. (“Daubert I11”), 43
F.3d 1311, 1316 (9th Cir. 1995)(“Our task, then, is to analyze not what the experts say, but
what basis they have for saying it.””). The basis for an expert’s opinion must necessarily
entail how he employed his methodology; that consideration is critical to a determination
of whether the opinion “rests on a reliable foundation.” See Daubert, 509 U.S. at 597.
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Comment: Low copy number DNA testing was purportedly a way of finding a match
from infinitesimally small samples of DNA. It was a test developed and used in only one lab
in the world --- the New York City Medical Examiner’s lab. It was supposedly supported by
a validating test, but that test was never disclosed by the Medical Examiner. A lawsuit
brought by a forensic examiner alleged that the test was never conducted and the Medical
Examiner lied about it. That suit was settled for $1,000,000. The Medical Examiner, in 2017,
decided to abandon the Low Copy Number procedure. But courts have consistently admitted
LCN results. See https://www.nytimes.com/2019/04/23/nyregion/dna-testing-nyc-medical-
examiner.html?emc=edit ur 20190424&nl=new-york-
today&nlid=6330531820190424 &te=1

DNA identification --- PCR/STR: Floyd v. Bondi, 2018 WL 3422072 (S.D. Fla.): In a
habeas challenge to convictions for kidnapping and sexual battery, the petitioner alleged
ineffective assistance of counsel for failing to subject the government’s DNA evidence to
meaningful adversarial testing. The court rejected this argument and denied the petition for writ of
habeas corpus, concluding that PCR/STR DNA testing is generally accepted in the scientific
community. It stated as follows:

The State’s expert testified that she did autosomal STR, PCR testing. She further
testified that this testing technique is used worldwide, has been subject to peer review, and
is generally accepted in the scientific community. She also said that it was used and
accepted by laboratories everywhere and is supported by scientific literature. She sent the
material to another lab for Y-STR testing, by which only the DNA on the male chromosome
would be analyzed. She said that Y-STR testing is PCR testing. Y-STR testing eliminates
the female DNA, is equally effective when it is only a mixture of two people, and can use
a smaller amount of DNA. . .. DNA evidence is not new or novel and both are generally
accepted in Florida so long as the testing procedures are properly conducted. * * * Asa
result, had counsel objected to the DNA expert, it is unlikely that the trial court would have
sustained the objection.

DNA identification: United States v. Jackson,2018 WL 3387461 (N.D. Ga.): In arobbery
prosecution, the defendant moved to exclude DNA evidence implicating him. The DNA sample
obtained from the defendant matched the DNA obtained from a black ski mask found at the scene
of the robbery. The defendant argued that this evidence was not admissible because the
government failed to show that the collection methods were proper or reasonably based on
scientific principles. The court denied the defendant’s motion, and exercised its discretion to
forego a Daubert hearing. The court stated that the defendant’s objections went to the weight of
the evidence, not the “well-established reliability of the DNA testing methodology and process.”
The court elaborated as follows:

Defendant has offered no reason to suspect that the mask was contaminated. * * *
Defense counsel will have further opportunity to cast doubt on the evidence and testimony

through cross-examination at trial. Though a court’s decision of whether to conduct
a Daubert Hearing is discretionary, the Court does not view it necessary on this issue, as
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the reliability of the [Georgia Bureau of Investigation’s (“GBI”)] DNA testing methods are
“properly taken for granted.” Kumho Tire Co., Ltd. v. Carmichael, 526 U.S 137, 152
(1999). Here, the GBI forensic biologist’s specialized knowledge will help the trier of fact
understand the evidence by explaining the DNA testing process; the testimony is based on
the sufficient facts and data; the testimony is based on widely accepted DNA testing
methods; and the lab report makes clear that the forensic biologist reliably applied the
aforementioned accepted methods to specific facts here, that is the comparison of the mask
and the cheek swabs. Under Rule 702, the Government’s forensic biologist may present
expert testimony as to the DNA evidence.

Comment: The court talks about questions of weight but here it is pretty clearly in
a Rule 104(a) sense. The court makes specific findings that the expert had sufficient
facts and reliably applied the methodology. And the methodology and “process”
are found so sound that no Daubert hearing need be held. All this looks like an
application of Rule 104(a).

DNA Identification --- probability testimony, avoiding overstatement: McCollum v.
United States, 2020 WL 5363302 (M.D. Ga. Sept. 8, 2020): The defendant in a bank robbery
prosecution argued that his defense counsel should have moved to exclude the testimony of an
FBI forensic examiner in a bank robbery trial. The expert testified that there was “moderately
strong support” that McCollum was a contributor of the DNA on “item 2” from a Camaro that was
used in the bank robbery that was at issue in the trial; it was 170 times more likely that this DNA
came from Petitioner as opposed to a random person. The court held as follows:

If counsel had filed a motion to challenge the DNA expert's opinion that a likelihood ratio
of 170 provides moderately strong support that Petitioner contributed the DNA on item 2,
a hearing on that motion would have revealed something that the DNA expert stated in his
report: based on the “standards published by the Association of Forensic Science
Providers,” a likelihood ratio between 100 and 990 provides “moderately strong support”
for inclusion. Since there is evidence that the relevant scientific community considers a
likelihood ratio of 170 to be “moderately strong support” for inclusion, the evidence would
not have been excluded under Rule 702.

DNA Identification: United States v. Williams, 2013 WL 4518215 (D. HI.): A forensic
examiner’s report found the victim’s DNA on certain items in the defendant’s house. He moved
to exclude the testimony on the ground that source attribution methodologies are unreliable and
therefore run afoul of Daubert. The court denied the motion, relying on precedent.

The court agrees with those other decisions finding that the source attribution
determination is based on methods of science that can be adequately explained, and that
the jury should decide what weight to give this evidence based on these dueling expert
opinions. See, e.g., United States v. McCluskey, — F.Supp.2d ——, 2013 WL 3766686,
at *44 (D. N.M. June 20, 2013) (determining that this ‘battle of experts’ regarding source
attribution is for the jury to resolve); United States v. Davis, 602 F.Supp.2d 658, 683—84
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(D.Md.2009) (determining that expert may opine that defendant was the source of the
samples where the RMP calculation was sufficiently low to be considered unique) . . . .
The court therefore rejects that Daubert prevents the government from providing testimony
that to a reasonable degree of scientific certainty, several samples collected from
Defendant’s residence are from Talia.

DNA --- STR Mix Program: United States v. Christensen, 2019 WL 651500 (C.D. Ill.
Feb. 15, 2019): In a kidnapping prosecution, the defendant moved to exclude DNA test results and
requested a Daubert hearing on the reliability of the methods used. With regard to the DNA tests,
law enforcement used the STRmix program to compare DNA samples taken from the defendant
to samples from the alleged victim. The defendant challenged the reliability of the STRmix
program, arguing that its use of allele length rather than more detailed sequencing analysis makes
it unreliable. The court denied the defendant’s motion, finding STRmix test to be a reliable
methodology:

Defendant moved to exclude the DNA test results on the grounds that STRmix is
unreliable. At the evidentiary hearing, the United States called Ms. Jerrilyn Conway, a
forensic examiner for the FBI, who testified that STRmix has been validated internally by
the FBI and also by numerous studies conducted by employees of the company that
produced it. She noted that STRmix is used by at least 43 laboratories in the United States,
including the U.S. Army. Defendant argues that the STRmix program, which utilizes a
probabilistic genotyping algorithm based on allele length, is not as reliable as next-
generation sequencing analyses. Ms. Conway agreed at the hearing that next-generation
sequencing could be more precise. However, she testified that STRmix is nonetheless
reliable, partly because it compares allele length at not just one locus (where sequencing
would prevent false matches among alleles with identical lengths but different contents),
but at 21 regions of the sample. She testified that the probability of two different individuals
having matching allele lengths at one locus would be approximately 1 in 50, but that the
probabilities STRmix generates are in the quintillions to octillions, due to the numerous
loci compared. The evidence shows that STRmix has been repeatedly tested and widely
accepted by the scientific community. Although there may be more precise tests available,
such tests do not affect STRmix's reliability. Accordingly, Defendant's Motion to exclude
the DNA evidence based on the alleged unreliability of STRmix is denied.

DNA Identification: Andersen v. City of Chicago, 2020 WL 3250679 (N.D.IIL):
Anderson was convicted of murder and rape, was eventually exonerated, and then sued the City of
Chicago and certain law enforcement officials. The defendants moved to exclude DNA experts
who would testify that Anderson’s DNA could not be found on the murder weapon, and would
also provide other exculpatory DNA results. The defendants argued that because these DNA tests
were done decades after the crime, the risk of contamination over that time rendered the results
unreliable. The defendants also argued that the DNA had degraded; that the experts relied on Low
Copy Number methodology; and that the experts had not properly considered stochastic effects.
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As to all these arguments, the court essentially held that they went to weight and not admissibility.
Here are some excerpts from the court’s opinion:

Defendants will be permitted to thoroughly cross-examine the experts about the
potential for contamination and degradation and the possible impact on the results, as well
as the fact that the source of the DNA is unknown. Defendants will have ample opportunity
to argue to the jurors that the DNA on the evidence in 2014 does not reflect the DNA that
may have been on the evidence in 1980, and that the jurors should therefore give little
weight to the DNA testing results. [citations omitted] Cross-examination, rather than
exclusion, is the appropriate course.

* %k ok

In their argument that it was improper to interpret the low-level DNA samples here,
Defendants point generally to the proposition that low-level DNA can be “challenging to
interpret” and that the “forensic DNA community needs to be vigilant” in interpreting such
samples. But their arguments and the bases for them do not persuade the Court that such
samples can never be reliably interpreted or that analysts should never attempt to do so.

Specifically, Defendants point to the fact that only partial DNA profiles were
derived from the samples, including the sample taken from Trunko’s bra which was used
to develop her profile for comparison purposes. Andersen, on the other hand, points to the
2017 Interpretation Guidelines published by the Scientific Working Group on DNA
Analysis Methods (“SWGDAM?”), which is “a group of scientists representing federal,
state, and local forensic DNA laboratories in the United States and Canada.” These
guidelines support the reliability of the methods used by the experts. As explained in the
2017 SWGDAM guidelines, “DNA typing results may not be obtained at all loci for a
given evidentiary sample (e.g., due to DNA degradation, inhibition of amplification and/or
low-template quantity); a partial profile thus results.” Yet the guidelines still anticipate
that laboratories will analyze such partial profiles. * * * [E]very forensic DNA laboratory
constantly encounters and then interprets, partial profiles and * * * the wholesale dismissal
of a partial profile because it is a partial profile is not part of forensic practice, is not
warranted on analytical grounds, and would infer that autosomal STR loci are not
genetically and analytically independent (which of course they are). Cellmark’s SOPs
allowed for interpretation of partial profiles and allowed for exclusions to be made based
off of partial profiles. All of this points to the reliability of the methodology used here.

Defendants also point repeatedly to evidence of stochastic effects present in the
testing results here, arguing that when present, such effects make interpretation and
analysis unreliable. The 2017 SWGDAM guidelines define stochastic effects as “the
observation of intra-locus peak imbalance and/or allele drop-out resulting from random,
disproportionate amplification of alleles in low-quantity template samples.” Yet, again, the
2017 SWGDAM guidelines anticipate that results may still be interpreted where stochastic
effects are present. Cellmark SOPs provide that for low-level DNA, the possibility of
stochastic effects must be considered, and the data must be interpreted with caution, and
[the plaintiff’s expert] testified that when interpreting the samples, she followed this
guidance.
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Defendants additionally point to the fact that at least some of the evidence samples
reflected “low copy number” (“LCN”) DNA, which again, they say, cannot be reliably
interpreted. * * * Other district courts have concluded that interpreting LCN data is a
generally accepted and reliable methodology. [citing cases]

In sum, the Court determines that it is a reliable science and generally accepted
practice to interpret low-level and degraded DNA samples, as the experts did here. And, as
evidenced in the reports and through testimony, the conclusions that the experts reached in
their interpretations are supported by the profiles obtained from the DNA samples. In
seeking to discount these conclusions, Defendants appear to forget that the Court’s
gatekeeping function is to determine whether the methods used by an expert in reaching a
conclusion are sound, not to judge whether the conclusion is correct.

DNA Identification: --- overstatement --- expert opinion excluded for concluding that
partial DNA profiles with evidence of stochastic effects are always "inconclusive." ---
Andersen v. City of Chicago, 2020 US Dist LEXIS 190305 (N.D. IlI. Oct. 14, 2020): Anderson
was convicted of murder and rape, was eventually exonerated, and then sued the City of Chicago
and certain law enforcement officials. Andersen moved to exclude the testimony of Dr. Dan E.
Krane, the city’s DNA expert. The court granted Andersen’s motion to exclude Dr. Krane’s
testimony, finding that his underlying methodology did not meet the requirements for reliability
under Rule 702. Dr. Krane opined that DNA samples with evidence of stochastic effects should
not be used to exclude or include anyone as a contributor, especially where the DNA is also low-
level DNA. The court found this approach unreliable:

The court's understanding of Dr. Krane's methodology—that partial profiles with
evidence of stochastic effects should be deemed inconclusive as a matter of course—is
consistent. Defendants have not offered compelling evidence that the decision excluding
Dr. Krane's testimony relies on a misunderstanding of his opinions or methodology.

Nor do Defendants submit evidence that Dr. Krane's methodology is generally
accepted within his field. The sources proffered by Defendants merely affirm that partial
profiles with stochastic effects may appropriately yield an inconclusive result, not that
they must. Other than Dr. Krane himself, the court is unaware of any expert or authority
in the field of DNA interpretation which automatically deems partial DNA profiles with
evidence of stochastic effects "inconclusive."

Unlike the rest of the forensic DNA testing field, Dr. Krane categorically deems
partial DNA profiles with evidence of stochastic effects "inconclusive." This amounts to a
refusal to interpret such samples because the outcome is a foregone conclusion.

DNA Identification: United States v. Davis, 602 F. Supp. 2d 658 (D. Md. 2009): The
defendant moved to exclude DNA test results and requested a Daubert hearing. He contended that
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the expert used a method called low copy number (LCN) testing, and argued that identification
from an LCN sample is not a validated scientific methodology. The court made a factual finding
that the expert did not use LCN testing, but rather used the generally accepted PCR/STR analysis.
So no Daubert hearing was necessary.

DNA --- statistical evidence: United States v. Tucker, 2019 WL 861215 (E.D. Mich):
Following his conviction for armed bank robbery, the defendant moved to vacate his sentence,
arguing that his trial counsel erred in failing to object to the DNA evidence that was offered against
him. The court denied the defendant’s motion, finding that the Sixth Circuit has repeatedly upheld
the reliability of statistical evidence related to DNA testing:

Defendant’s objection regarding the DNA evidence fails because the Sixth Circuit
has consistently held that statistical evidence related to DNA testing is
admissible. See United States v. Beverly, 369 F.3d 516, 528 (6th Cir. 2004) (“The use of
nuclear DNA analysis as a forensic tool has been found to be scientifically reliable by the
scientific community for more than a decade.”); United States v. Bonds, 12 F.3d 540, 568
(6th Cir. 1993) (“Thus, because the theory, methodology, and reasoning used by the FBI
lab to declare matches of DNA samples and to estimate statistical probabilities are
scientifically valid and helpful to the trier of fact, we affirm the district court’s conclusion
that they are admissible under Rule 702.”). Accordingly, counsel was not deficient for
failing to raise a meritless objection to the statistical DNA evidence presented.

DNA Analysis --- mixed sample --- expert opinion excluded where the sample
identified was a minor contributor to the mix: United States v. Gissantaner, 2019 WL 5205464
(W.D. Mich.): In a felon-firearm prosecution, the major piece of evidence was a small amount of
DNA found on the firearm during a search of defendant’s house. The gun was found in a chest
belonging to another convicted felon, Patton. The DNA analysis was based on STRmix
probabilistic genotyping software. The report from this analysis concluded that the defendant was
a 7% minor contributor of the DNA and that it was at least 49 million times more likely that the
DNA was that of the defendant and two unrelated, unknown individuals than that the DNA was
from three unrelated, unknown contributors. The defendant challenged the use of the software
under the circumstances of this case, in which his alleged DNA was a minor contributor to the
mixed sample. He argued that many of the factors entered into the STRmix program are matters
of judgment and thus are variable and affect the rate of error. One of these inputs is the number
of contributors to a DNA mixture, which is determined by the analyst, but, empirically, is
increasingly difficult to determine as the number of contributors increases.

The court noted there are no standards in the U.S. for the development and use of
probabilistic genotyping software in forensic DNA analysis. There are guidelines, but those are
not standards against which laboratories can be audited. The court relied on the PCAST report
stating that while single-source DNA analysis is an objective method with precisely defined
protocol complex mixtures with three or more contributors rely primarily on the interpretation of
the DNA profile rather than on the laboratory processing --- and therefore are subject to error. The
PCAST report specifically stated that STRmix methods “appear to be reliable for three-person
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mixtures in which the minor contributor constitutes at least 20 percent of the intact DNA in the
mixture and in which the DNA amount exceeds the minimum level required for the method.”

The court concluded that the government had not established adequate testing and
validation of the STRmix under the conditions of DNA evidence in this case. Specifically, the
court found that there were too many open and unanswered questions in the field about the testing
and validation of STRmix in circumstances with low quantity, low level complex mixtures where
the suspect’s DNA could only at most constitute 7% of the sample. It noted that many published
recommendations advise “extreme caution” using probabilistic genotype software on low-template
DNA samples. The court observed that while STRmix has been the subject of many peer-reviewed
articles, nothing in those articles supported its application in cases involving complex mixtures of
low-quantity, low level DNA. The court also noted that no rate of error has been established for
the application of STRmix in cases like the instant one.

The court ultimately held that the STRmix DNA report in this case did not meet Daubert
reliability standards for admissibility. The court emphasized that it was not criticizing the use of
STRmix or probabilistic genotyping evidence in cases where the contributor’s percentage of the
mix is higher.

DNA identification: United States v. Williams, 2010 WL 188233 (E.D. Mich.): The
defendants moved to exclude the government expert’s proposed blood identification DNA
testimony. The defendants argued that the expert employed a valid procedure to reach an
unfounded conclusion. The court held that the testimony was admissible, because it is “well-settled
that the principles and methodology underlying DNA testing are scientifically valid” and “DNA
expert testimony has been widely approved by the courts as a valid procedure for making
identification of blood samples.” The court held that the defendants’ attack on the expert’s
conclusion did not raise a Daubert question, because Daubert held that the gatekeeper’s focus
must be on the methodology and not the conclusion. In this case, “[e]ven if matching two out of
thirteen loci does not provide conclusive evidence that the bloodstain at the house was that of the
victim, it would seem to provide at least some evidence. The procedures from which this
conclusion was drawn are scientifically sound; if Defendants want to challenge Hutchison's
conclusion, they are free to do so by cross-examining Hutchison or offering their own expert.”

Comment: 1t is true that the Daubert Court stated that the focus of the gatekeeper
should be on methodology and not conclusion. But then in Joiner, the Court recognized
that the gatekeeper must look at the conclusion as well --- and exclude if there is an
“analytical gap” between methodology and conclusion. And Rule 702 (after 2000)
definitely requires the court to scrutinize the expert’s conclusion --- in order to determine
that a reliable methodology was reliably applied.

The court seems to treat the question of application (two out of thirteen loci) as a

question of weight under Rule 104(b). How is the jury supposed to understand that?

DNA extraction --- STRmix: United States v. Lewis, 2020 U.S. Dist. LEXIS
36480 (D. Minn.): In a firearm prosecution, a forensic laboratory “analyzed three DNA swabs
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from the gun using a probabilistic genotyping software program called STRmix.” The lab
determined that the DNA on the gun was a mixture from four persons and that “the DNA mixture
in each of the three swabs is greater than one billion times more likely if it originated from [the
defendant] and three unknown unrelated individuals than if it originated from four unknown
unrelated individuals.” In addition, the STRmix results excluded as contributors to the DNA
mixture the landlord and the police officers involved in the scuffling. The court granted in part and
denied in part the defendant’s motion to suppress the DNA evidence.

As to the validity of STRmix for extraction and identification, the defendant, relying on
the PCAST report, argued that the range of reliability for STRmix does not extend to DNA
mixtures of more than three contributors in which the minor contributor constitutes less than 20%.
(The DNA mixtures in the case involved four contributors with the minor contributor constituting
6%). But the court noted that in response to the PCAST Report, a study was conducted and
published by a STRmix co-developer that "show([s] persuasively that STRmix is capable of
producing accurate results with extremely low error rates: STRmix not only works, it seems to
work extremely well, at least when used in the manner it was used in these studies."

The defendant argued that STRmix is unreliable because it does not have a known error
rate, but the court concluded that the "error rate for false inclusion is known and is acceptably
small." The court admitted that the rate of error could not be numerically quantified, but stated that
“Daubert does not require that an error rate be numerically identified for scientific evidence to be
found sufficiently reliable. Rather, the known or potential error rate is one of several non-exclusive
factors that courts consider when assessing the scientific validity of a theory or technique.”

While admitting the identification evidence, the court disallowed the “[DNA] evidence as
to the exclusion of the relevant police officers and the landlord” for failing to meet the Daubert
threshold of admissibility. The court concluded that while STRmix had been validated for
extracting from DNA mixtures for inclusion, it has not been validated for extracting from DNA
mixtures for exclusion.

DNA Extraction --- STRmix Admitted --- United States v. Washington, 2020 WL
3265142 (D. Neb. June 16, 2020): Law enforcement collected swabs for DNA testing from various
objects to investigate a bank robbery. STRmix, a probabilistic genotyping software program, was
used to test the swabs and ultimately linked the defendant’s DNA to the DNA collected from the
handlebars, the bike seat, the helmet, and the handle of a bag based on a likelihood ratio. The
defendant argued that “STRmix relies on subjective information and results can vary to an
impermissible degree depending on the lab and the analyst involved.” Specifically, the defendant
relied on the PCAST report, which concluded that the STRmix method “appear|s] to be reliable
for three-person mixtures in which the minor contributor constitutes at least 20 percent of the intact
DNA in the mixture.” But the court based its decision on a study conducted and published by a
STRmix co-developer at the New Zealand’s Institute of Environmental Science and Research,
which established that “when the [DNA] mixtures were compared with the DNA profiles of
thousands of known contributors from non-contributors, STRmix was able to distinguish the
contributors from non-contributors with a high level of accuracy [... and] extremely low error
rates.” The court observed that “[t]hese studies, including the PCAST itself, suggest that questions
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about STRmix’s reliability arise only when samples contain several different contributors and only
a low-level contribution from the minor contributor. Recent studies demonstrate that STRmix has
become increasingly reliable, even with DNA samples with more than three contributors.”
Furthermore, the court emphasized that “STRmix is used in several federal laboratories, in more
than forty states, and in at least thirteen other countries.” The court stated that only one federal
court ruled that STRmix failed to satisfy Rule 702, and it was a case in which “the DNA mixture
at issue was composed of three contributors, with only a seven-percent contribution associated
with the defendant.” Because here the likelihood ratios linking the defendant to various items
connected to the crime scene were “well above the 20% threshold at which the PCAST Report
raised concern [...] any questions regarding STRmix’s reliability in this case go to the weight that
should be given to STRmix statistics, not their admissibility.”

DNA Identification, including Low Copy Number testing: United States v. McCluskey,
954 F. Supp. 2d 1224 (D.N.M. 2013): The defendant moved to exclude DNA test results,
challenging the reliability of PCR/STR and LCN (low copy number) testing. The motion was
denied in part and granted in part. The court found that the PCR/STR method of DNA typing is
reliable under Rule 702, but the government had not carried its burden of demonstrating the
reliability of LCN testing.

As to PCR/STR Methodology, the court noted that this was the only forensic method found
to be scientific in the NAS report. The court stated that “it is clear that the PCR/STR method can
be and has been extensively tested, it has been subjected to peer review and publication, there is a
low error rate according to NRC (2009), and there are controls and standards in place.” And it was
also generally accepted.

As to low copy number (LCN) Testing --- which is a way of testing DNA that has become
degraded or is only a small sample --- the court observed that “PCR/STR analysis of low-level
DNA has been tested, and has been found to exhibit stochastic effects rendering the DNA profiles
unreliable.” Moreover peer review and publications “have raised serious questions about the
reliability of testing low amounts of DNA and accounting for stochastic effects.” And the
reliability of LCN testing is not generally accepted in the relevant scientific community.

DNA --- Mixed sample: United States v. Tucker, 2020 WL 93951 (E.D.N.Y.): In an
armed robbery case, the government offered a DNA identification from a mixed sample. The court
noted that although there are gaps in understanding the full reliability of probabilistic genotyping,
such as STRmix, issues generally arise only where the analysis involves multiple contributors and
only a low-level contribution from the minor contributor. This case involved two DNA samples
that were each two-person mixtures and in one sample, the “Male Donor,” alleged to be the
defendant, was a 97 percent contributor. The PCAST report that criticizes STRmix did not
challenge the reliability of STRmix in this context. The court found that STRmix is used in over
forty states and has been peer-reviewed in over 90 articles. Further, its use is generally accepted
in the relevant community and courts have “overwhelmingly admitted expert testimony based on
STRmix results.”
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DNA Identification ---- LCN testing: United States v. Morgan, 53 F. Supp. 3d 732
(S.D.N.Y. 2014): The defendant was charged with felon-firearm possession. He moved to exclude
any evidence of low copy number (“LCN”) DNA test results of samples taken from the gun at
issue. The court denied the motion, concluding that the methods of LCN DNA testing that the New
York City Office of the Chief Medical Examiner (“OCME”) employed are sufficiently reliable to
satisfy Daubert. The court stated that “[a]though the Court in United States v. McCluskey ruled
LCN testing evidence from a New Mexico lab to be inadmissible, its finding rested, at least
partially, on that lab’s lack of certification and validation of its LCN testing.” [In fact that was only
a very small part of the McCluskey court’s reasoning.] The court held that the government “has
clearly established that [the] validation studies are scientifically valid and bear a sufficient
analytical relationship to their protocols. Thus, Morgan's objections go to the weight to be accorded
to the evidence, not to its admissibility. * * * Although OCME could have conducted more
validation studies with degraded or crime-stain mixture samples, under Daubert, scientific
techniques need not be tested so extensively as to create an absolute certainty in their reliability.
Thus, additional validation studies using crime-stain or degraded mixture samples might have
bolstered the strength of OCME's conclusions, but are not prerequisites to a finding of reliability
sufficient to satisfy the Daubert test.”

Comment: It should be noted that there are allegations that the LCN process was
never properly validated by the Office of the Chief Medical Examiner. The process was
been abandoned by OCME. See DNA Under the Scope, and a Forensic Tool Under a
Cloud, New York Times, 2/27/16.

DNA --- Low Copy Number: United States v. Wilbern, 2019 WL 5204829 (W.D.N.Y.):
The government sought to introduce forensic DNA evidence from swabs taken from an umbrella
left by the perpetrators at the scene of the crime. Of the four swabs taken, only two, Swabs 8.2
and 8.4, contained DNA profiles able to be developed. The swabs were sent to OCME, which
used Low Copy Number (“LCN”) testing. Upon testing, OCME determined that Swab 8.2 was a
DNA mixture from at least two people, but that Swab 8.4 was a single-source sample from one
person. OCME then determined that the source of Swab 8.4 was consistent with the major
contributing source of Swab 8.2. OCME determined that Swab 8.2°s major contributor was the
defendant, with a probability of finding the same DNA profile at 1 in 6.8 trillion people. OCME
determine that Swab 8.4’s source was consistent with the defendant’s profile, with the probability
of finding the same match at 1 in 138 million people. Swab 8.4 was lower quantity than 8.2.

Relying mostly on Morgan, supra, the court held that results obtained from LCN DNA
testing “do not amount to ‘junk science,’ to which the courtroom should remain closed. Rather, in
this case, vigorous cross-examination, presentation of contrary evidence, and careful instruction
on the burden of proof are the traditional and appropriate means of testing what the Court finds to
be admissible evidence.”
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DNA Identification --- Admissibility of “Bluestar” method of identifying latent blood
stains for DNA testing: United States v. Frazier, 2020 U.S. Dist. LEXIS 35417 (M.D. Tenn.
Mar. 2, 2020): In a murder and kidnaping prosecution involving DNA evidence, the defendants
sought to exclude the testimony of Esperanca, a French forensic specialist in the morpho analysis
of blood tracing and the use of Bluestar Forensic --- a reagent, according to the expert, that “can
be used to identify latent bloodstains without altering the DNA, in order to allow subsequent DNA
typing.” The government sought to admit this testimony to provide context for the DNA and blood
testing they carried out to confirm the presence of the victim’s blood. Although Esperanca has
been qualified as an expert by the French Supreme Court and the International Criminal Court in
the areas of forensic science and criminology, the court stated that it did not know “what it takes
to qualify as an expert in other countries.” In addition, the court cast doubt on whether this
testimony would be helpful to the jury as the methodology does not “conclusively identify blood,
but [aids] investigators by identifying areas to swab or collect for further testing to determine if
blood is present.” However, the court mentioned that the need for this testimony may become clear
“if, for example, Defendants assert that the DNA or blood testing was somehow compromised by
the use of Bluestar,” assuming that the expert is deemed qualified to testify on the matter.” For all
these reasons, the court deferred ruling on the defendants’ motion in limine as to Esperanc¢a’s
testimony.

DNA Identification: United States v. Wrensford, 2014 WL 1224657 (D.V.1. 2014): The
court held that the PCR/STR method of DNA analysis is scientifically valid, and thus meets the
standards of reliability established by Daubert and Rule 702.

Drug Identification --- Government had not established the reliability of the
methodology: United States v. Brown, 2019 WL 3543253 (E.D. Mich.): The defendant
challenged the testimony of a forensic expert on whether cocaine was found in a substance. The
government argued that drug identification was basic and well established. It noted that the
defendant provided no showing that the process of drug identification was unreliable. But the court
stated that “it is the proponent of the testimony that must establish its admissibility by a
preponderance of proof.” It concluded as follows:

The Government, as the proponent of Earles’s testimony, has not offered any explanation
on how Earles performed her test or about the reliability of her methods, other than to note
that forensic scientists are frequently qualified as experts. Thus, the Government still needs
to establish the reliability of Earles’s methods.

Comment: The court is not at all saying that the methodology for drug identification
is suspect. But it is absolutely right that if that methodology is challenged, the

government must show its reliability by a preponderance of the evidence. That’s the
importance of the Rule 104(a) standard.
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Drug identification: United States v. Reynoso, 2019 WL 2868951 (D.N.M.): Testimony
from lab analysts that substances obtained from the defendant contained methamphetamine was
found to be admissible consistent with Daubert. The court stated:

In regard to the forensic scientist and chemists, as the Government points out, “there are
no novel scientific principles at play.” Each of the proposed expert witnesses is employed
in the field of forensic analysis and all are fully qualified to detect and analyze controlled
substances. Thus, the Court rules that the proffered expert testimony of Mr. Chavez, Ms.
Ponce, and Ms. Dewitt regarding the specific substances they personally analyzed have a
reliable basis and will be admitted.

Fingerprints: United States v. Cerna, 2010 WL 3448528 (N.D. Cal.): The court held that
the ACE-V method of latent fingerprint identification, “if properly applied, is sufficiently reliable
under Daubert.” The court recognized that the NAS report “points out weaknesses in the ACE-V
method” but stated that “these weaknesses do not automatically render the ACE-V theory
unreliable under Daubert. Instead, the weaknesses highlighted by the NAS report—the lack of
specificity of the ACE-V framework and its vulnerability to bias—speak more to an individual
expert’s application of the ACE-V method, rather than the universal reliability of the method.”

Fingerprints: Overstatement --- testimony of a match --- United States v. Love, 2011
WL 2173644 (S.D. Cal.): The court denied a motion to exclude an expert’s conclusion that the
defendant’s fingerprints “matched” fifteen latent prints. It recognized that “the NAS Report called
for additional testing to determine the reliability of latent fingerprint analysis generally and of the
ACE-V methodology in particular” and that the Report “questions the validity of the ACE-V
method.” But the court concluded that “Daubert, Kumho, and Rule 702 do not require absolute
certainty.” Instead, “they ask whether a methodology is testable and has been tested.” The court
concluded that “latent fingerprint analysis can be tested and has been subject to at least a modest
amount of testing—some of which, like the study published in May 2011, was apparently
undertaken in direct response to the NAS’s concerns.” The court also noted that “the ACE-V
methodology results in very few false positives™ and that “despite the subjectivity of examiners’
conclusions, the FBI laboratory imposes numerous standards designed to ensure that those
conclusions are sound.” Concluding on the NAS report, the court stated that “[i]nstead of a full-
fledged attack on friction ridge analysis, the report is essentially a call for better documentation,
more standards, and more research.”

Note: As DOJ points out, it was the court and not the witness who referred to

the testimony as a match. As pointed out earlier, the fact that the court thinks that
the testimony is matching testimony is a problem of its own.

Fingerprints ---PCAST Report: United States v. Casaus, 2017 WL 6729619 (D. Colo.):
The defendant moved to exclude latent fingerprint identification evidence, challenging the
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reliability of the ACE-V method. The court denied the motion. (The opinion does not mention the
level of certainty that the expert proposed to testify to.) The defendant relied heavily on the PCAST
report, but the court relied on precedent:

To support his contentions that the ACE-V method is per se unreliable, Defendant
Casaus relies heavily on a 2016 report created by President Obama’s Council of Advisors
on Science and Technology, wherein the Council criticized latent fingerprint examinations.
This Court, however, is bound by established Tenth Circuit precedent concluding
otherwise—that fingerprint comparison is a reliable method of identifying persons and one
that courts have consistently upheld against a Daubert challenge. * * * Although the Court
understands that further research and intellectual scrutiny into the reliability of fingerprint
evidence would be all to the good, the Court agrees with the conclusion of the Tenth Circuit
that to postpone present in-court utilization of this “bedrock forensic identifier” pending
such research would be to make the best the enemy of the good.

Fingerprints: Overstatement --- testimony of a match --- United States v. Shaw, 2016
WL 5719303 (M.D. Fla.): In a felon-firearm possession prosecution, the government offered a
fingerprint expert to analyze a latent fingerprint on a firearm, using the ACE-V method. The expert
concluded that it matched the defendant’s known fingerprint. The court found the expert’s
testimony to be admissible. The court relied on precedent:

[Flederal courts have routinely upheld the admissibility of fingerprint evidence under
Daubert. In this case, Maurice’s analysis followed ACE-V a formal and established
fingerprint methodology that has been allowed by courts for over twenty years. Her work
was reviewed by another crime scene/latent print analyst who verified Maurice’s
conclusions. Although there does not appear to be a scientifically determined error rate for
ACE-V methodology, courts have found that the ACE-V method is reliable and it is
generally accepted in the fingerprint analysis community.

Fingerprints: Overstatement --- testimony of a match --- United States v. Campbell,
2012 WL 2373037 (N.D. Ga.): The court denied a motion to exclude expert testimony that the
defendant’s fingerprint was a “match” to a latent print. The defendant cited the NAS critique on
fingerprint methodology. The court relied on precedent:

[Clourts have rejected this precise argument [that latent fingerprint analysis is unreliable]
and have concluded that while there may be a need for further research into fingerprint
analysis, this need does not require courts to take the “drastic step” of excluding a “long-
accepted form of expert evidence” and “bedrock forensic identifier.” Stone, 2012 WL
219435, at *3 (quoting United States v. Crisp, 324 F.3d 261, 268, 270 (4th Cir.2003)); see
also United States v. Cerna, 2010 WL 3448528 (N.D.Cal.) (noting that the “NAS report
may be used for cross-examination or may offer guidance for fact-specific challenges,” and
that the methodology “need not be perfect science to satisfy Daubert so long as it is
sufficiently reliable”); United States v. Rose, 672 F.Supp.2d 723, 725-726 (D.Md.2009).
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Note: DOJ says that the word “match” is supplied by the court, not by the witness.
But the court used the term “match” after citing two government documents in
support of the expert’s testimony. So the term “match” actually comes from the
government --- which is the problem that an overstatement amendment is intended
to address.

Fingerprints — Overstatement --- Testimony of a Match; PCAST and NAS Reports:
United States v. Kimble, 2018 U.S. Dist. LEXIS 138988 (S.D. Ga.): In a prosecution for bank
robbery, the defendant sought to exclude expert testimony that a latent fingerprint recovered from
the getaway vehicle matched the defendant’s right middle fingerprint. The court denied the
defendant’s request for a Daubert hearing. The defendant cited the PCAST and NAS Reports in
challenging the reliability of fingerprint analysis, but the court relied on precedent and on an
addendum to the PCAST Report, which speaks favorably about recent developments in latent
fingerprinting. The court concluded that critiques of fingerprint analysis go to the weight of the
evidence, not its admissibility.

The Government’s fingerprint expert used the Analysis, Comparison, Evaluation,
and Verification (‘ACE-V’) methodology in comparing Kimble’s known fingerprints to
the print lifted from the getaway vehicle. Numerous federal courts have held that that
method of fingerprint comparison is widely recognized as reliable in both the scientific and
judicial communities. United States v. John, 597 F.3d 263, 274-75 (5th Cir. 2010) (because
fingerprint evidence is sufficiently reliable to satisfy Rule 702, a district court may dispense
with a Daubert hearing); United States v. Pena, 586 F.3d 105, 111 (1st Cir. 2009) (district
court did not err in declining to hold a Daubert hearing before admitting fingerprint
evidence); United States v. Crisp, 324 F.3d 261 (4th Cir. 2003) (describing latent
fingerprint methodology as a ‘long-accepted form of expert evidence’ and ‘bedrock
forensic identifier’ relied upon by courts for the past century); United States v. Abreu, 406
F.3d 1304, 1307 (11th Cir. 2005); United States v. Scott, 403 F. App’x 392, 398 (11th Cir.
2010).

Kimble is challenging the application of fingerprint analysis science to the specific
examinations conducted in this case. * * * [T]he scientific validity and reliability of the
ACE-V methodology is so well established that it is not necessary for a district court to
conduct a Daubert hearing prior to the admission of such expert evidence at trial. [citing a
bunch of case law] He can expose any weaknesses in the Government expert’s application
of ACE-V methodology on cross examination without the court having to expend its scarce
judicial resources conducting a pretrial hearing.

Note: DOJ says that the term “match” comes from the court and that it is
unknown what the witness actually testified to. But again, the point is that the court
thinks that the testimony is “matching” testimony and admits it with that
understanding --- how is a jury supposed to do a better job of distinguishing “match”
from “identification”?
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Fingerprints --- after PCAST --- Overstatement --- testimony to a match: United
States v. Bonds, 2017 WL 4511061 (N.D. Ill.): The court upheld the use of latent fingerprint
identification under the ACE-V method. The expert was allowed to testify to a match. The
defendant argued that ACE-V is not a reproducible and consistent means of determining whether
two prints have a common source and that ACE-V’s false positive rate is too high to justify reliance
on it in a criminal trial. He relied on the PCAST report, which raises concerns about the subjective
nature of fingerprint analysis and calls for efforts to validate the methodology through black box
studies. But the court relied on precedent to reject the PCAST findings. It noted that the defendant’s
arguments have been rejected by the Seventh Circuit in Herrera, supra, which noted that the
“methodology requires recognizing and categorizing scores of distinctive features in the prints,
and it is the distinctiveness of these features, rather than the ACE-V method itself, that enables
expert fingerprint examiners to match fingerprints with a high degree of confidence.” The court
stated that “[a]lthough the PCAST Report focuses on scientific validity, the Court agrees with
Herrera’s broader reading of Rule 702’s reliability requirement.” The court also noted that the
PCAST report was not completely negative on latent fingerprint analysis, as PCAST concluded
that “latent fingerprint analysis is a foundationally valid subjective methodology—albeit with a
false positive rate that is substantial and is likely to be higher than expected by many jurors based
on longstanding claims about the infallibility of fingerprint analysis.” The court concluded that
“[a]lthough the PCAST Report suggested that accurate information about limitations on the
reliability of the evidence be provided, this information concerning false positive rates, in addition
to the other concerns raised in the PCAST Report * * * goes to the weight of the fingerprint
evidence, not its admissibility. Bonds will have adequate opportunity to explore these issues on
cross-examination.”

Comment: Again, it is the court that uses the term “match” and we don’t know
what the witness actually testified to. But the fact that the court is not following the
ambiguous distinction between “match” and “identification” is problematic.

Fingerprints—Overstatement --- testimony to a match: United States v. Rose, 672 F.
Supp. 2d 723 (D. Md. 2009): In a carjacking prosecution, the defendant challenged the
admissibility of fingerprint evidence identifying him as the source of two latent prints recovered
from the victim’s Mercedes and one latent print recovered from the murder scene. The court
addressed the findings of the NAS report:

The [2009 NAS] Report identified a need for additional published peer-reviewed
studies and the setting of national standards in various forensic evidence disciplines,
including fingerprint identification. While the Report quoted a paper by Haber and Haber,
the defendant’s proposed experts in this case, in which the Habers found no “available
scientific evidence of the validity of the ACE-V method,” the Report itself did not conclude
that fingerprint evidence was unreliable such as to render it inadmissible under Fed. R.
Evid. 702.“[T]he Habers’ criticism of fingerprint methodology from their perspective as
human factors consultants does not outweigh the contrary conclusions from experts within
the field as evidenced by caselaw and the amicus brief in this case.”
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Fingerprints: United States v. Cruz-Mercedes, 2019 WL 2124250 (D. Mass.): The court,
during a Daubert hearing, compared the testimony of two experts who used the ACE-V method
of fingerprint analysis. The government’s expert testified to the procedure he followed, where he
went through all four stages of ACE-V methodology and documented his procedures according to
MSP protocol. However, he failed to follow standards for documentation set by the Scientific
Working Group on Friction Ridge Analysis Study and Technology (“SWGFAST”). The
defendant’s expert did not find that the ACE-V method was unreliable, rather she found that none
of the prints used by the government’s expert were suitable for comparison or clear enough for
positive identification. She also found that the government expert’s failure to follow SWGFAST
procedures opened the door to unconscious bias and prevented third party evaluation of his
analysis. The court concluded as follows:

Based on the testimony presented during the evidentiary hearing, I could not find
that Sgt. Costa's methodology was so unreliable that it should be kept from the jury. To be
sure, Dr. Wilcox's testimony highlighted the importance of documentation to the scientific
process, and I did not accept the Government's suggestion that documentation is irrelevant
to a determination of reliability. The documentation here was not full and complete, and
that affects the credibility of Sgt. Costa's conclusion, even if he properly used the ACE-V
procedures.

While the SWGFAST standards for documentation represent the consensus view
on what is appropriate, I was not convinced that Stg. Costa's failure to follow them renders
his conclusions so unreliable that his opinion must be kept from the jury entirely. While
that failure certainly raised concerns about confirmation bias and opens Stg. Costa's
conclusions to robust challenge on cross-examination, the question whether to accept his
comparison as accurate is properly left for the jury.

Comment: In finding the expert’s testimony to be not so unreliable as to be excluded,
it can be argued that the court flipped the burden of persuasion from that imposed by
Daubert and Rule 104(a): the proponent has the burden of showing reliability by a
preponderance of the evidence. The court is essentially saying that defects in reliability are
regulated by cross-examination, which is contrary to the presumption of Daubert.

Fingerprints: United States v. Stone, 848 F. Supp. 2d 714 (E.D. Mich. 2012): The court
admitted expert testimony regarding fingerprints. The defendant raised the NAS report, but the
court was “unpersuaded that the NAS Report provides a sufficient basis to exclude Mr. Wintz’s
testimony.” The court relied on case law prior to the NAS Report. It noted that “in  United States
v. Crisp, the Fourth Circuit acknowledged the need for further research into fingerprint analysis,
324 F.3d at 270, but concluded that the need for more research does not require courts to take the
‘drastic step’ of excluding a ‘long-accepted form of expert evidence’ and ‘bedrock forensic
identifier.”” The court stated that “[w]holesale objections to latent fingerprint identification
evidence have been uniformly rejected by courts across the country.”
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Fingerprints: Overstatement --- error rate of 30 out of a zillion --- United States v.
Gutierrez-Castro, 805 F. Supp. 2d 1218 (D.N.M. 2011): The government sought to introduce an
expert’s testimony about the methods and practices of inked fingerprint analysis. The expert
compared several examples of fingerprints obtained from the defendant and would testify that all
the fingerprints belong to the defendant. The court permitted the testimony, relying heavily on the
Tenth Circuit’s decision in United States v. Baines, 573 F.3d 979 (10th Cir. 2009) (supra). The
court stated that fingerprint analysis is used throughout the country and that “there have been over
a hundred years of empirical validation to support fingerprint analysis, although it has not been
scientifically established that fingerprints are unique to each individual.” The court acknowledged
that the NAS Report calls into question ACE-V methodology, and concluded that its conclusions
cut against admissibility under the Daubert peer review factor. The court found that the low rate
of error weighed in favor of admissibility. The expert testified that error rates do exist, though it is
hard to determine an error rate. He stated that there have been approximately thirty documented
misidentifications in the last thirty or forty years out of millions of fingerprints. Finally, the court
concluded that the Daubert factor of standards and controls was met because there are “standards
that guide and limit the analyst in the exercise of subjective judgments.”

Comment: The expert’s testimony that the rate of error is 30/millions is wildly off,
as shown in the PCAST report.

Fingerprints: United States v. Mercado-Gracia, 2018 WL 5924390 (D.N.M. Nov. 13,
2018): In an armed drug trafficking prosecution, the defendant sought to exclude the testimony of
the government’s latent fingerprint expert, Lloyd. The court held a Daubert hearing on the
reliability of the ACE-V method and denied the defendant’s request, applying the Daubert factors
as follows:

1. Whether the Theory Can be Tested

Research on the persistence and uniqueness of fingerprints has occurred over
hundreds of years. * * * Continued studies are ongoing in the fingerprint
community. Numerous courts, including this one, have held that the ACE-V method can
be tested. Given the record and authority, the first Daubert factor weighs in support of
admissibility. * * *

2. Peer Review and Publication of the ACE-V Method

The record contains information on studies concerning the reliability of latent
fingerprint analysis but contains less on the extent of peer review of the studies or the ACE-
V method. This factor is thus neutral.

3. Known or Potential Error Rate

Defendant argues that fingerprint analysis is completely subjective and bias affects
fingerprint analysis results, citing publications in support. Additionally, defense counsel
highlighted at the hearing that Lloyd was unaware of population statistics regarding the
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uniqueness of fingerprints. Lloyd acknowledged that latent print examinations involve
subjectivity, and human error can occur, notably in the comparison step of the ACE-V
method.

Nevertheless, the training and experience of latent print analysts is important in the
field of fingerprint analysis. * * * In the Ulery study, 169 latent print examiners were given
100 prints, and the analysts made correct identifications 99.8% of the time. The Ulery
study found a false negative rate of 7.5%. Numerous courts to have examined this issue
have found that the error rate evidence in fingerprint identification weighs in favor of
admissibility. * * * The recent bias studies cited by Defendant indicate that the error rate
could be higher in real world settings where bias may be introduced; however, the very low
error rate in the controlled Ulery study favors admissibility.

4. Existence and Maintenance of Standards

The Customs and Border Patrol (“CBP”) laboratory is certified by an outside
agency, the American Society of Crime Laboratory Directors/Laboratory Accreditation
Board (“ASCLD”). ASCLD promulgates its own standards that the ASCLD-certified
laboratories must follow. Independent examiners from ASCLD analyze cases from the
laboratory to make sure all laboratory analysts are following the same guidelines and the
laboratory internal procedures and that the analysts all have the same training. ASCLD and
the fingerprint analysis community use the ACE-V process for latent print comparison.

CBP latent print examiners throughout the world, including Douglas Lloyd, are
certified by the International Association for Identification (“IAI’’). Latent print examiners
must pass a test issued by the IAI. The IAI requires re-testing every five years and training
within the five years to stay continually certified. Failure to pass the IAI’s proficiency test
will result in a six to twelve-month suspension, mandatory retraining, and re-testing.

Although the ACE-V system is a procedural standard relying on the subjective
judgment of the examiner, there are accepted standards for following the ACE-V method,
training on the system, and certification processes within the fingerprint examiner
community to help ensure quality. This factor therefore weighs in favor of admissibility.

5. General Acceptance of Theory

The TAI, a worldwide standard, follows the ACE-V methodology. Despite the
subjectivity inherent in the ACE-V method and some studies suggesting bias can affect
results, federal courts of appeals have consistently concluded that ACE-V is an acceptable
and reliable methodology. [citing a number of cases]. The general-acceptance-in-the-
community factor favors admissibility.

The court concluded as follows:

Although not entirely scientific in nature, fingerprint analysis requires significant
training and experience using a standard methodology. As Kumho Tire instructs, expert
testimony on matters of a technical nature or related to specialized knowledge, albeit not
scientific, can be admissible under Rule 702, so long as the testimony satisfies the Court’s
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test of reliability and relevance. Fingerprint identification testimony is sufficiently reliable
to be admitted into evidence at trial and Lloyd is qualified by his education, training, and
experience to testify to matters in the field of fingerprint analysis and identification. The
Court will therefore deny Defendant’s motion to exclude Lloyd from testifying at trial.

Note: The government in this case provided notice that “Lloyd is expected to testify that he
viewed the digital images photographed by Handley, compared them to Defendant’s
fingerprint images, and identified fingerprints of value 4A and SA as the right thumb and
right index finger of Defendant.” So this is testimony of a match --- an overstatement, given
that no testimony of a possible rate of error is contemplated. The testimony, however, is
permitted under the DOJ protocol, where the word “identification” is interpreted as
something other than a statement that there is a match.

Fingerprints — PCAST and NAS Reports --- prohibiting testimony of zero error rate
but no discussion of an alternative : United States v. Pitts, 2018 WL 1116550 (E.D.N.Y. Feb.
26, 2018): In a prosecution for attempted bank robbery, the defendant moved to exclude
expert testimony that latent fingerprints recovered from a withdrawal slip at the crime scene were
a match to the defendant. The court denied the motion. With regard to latent fingerprint analysis,
the court noted that the PCAST and NAS Reports raise a number of concerns:

First, error rates are much higher than jurors anticipate. PCAST Report at 9-10
(noting that error rates can be as high as one in eighteen); Jonathan J. Koehler, Intuitive
Error Rate Estimates for the Forensic Sciences, 57 Jurismetrics J. 153, 162 (2017) (noting
that jurors estimate the error rate to be one in 5.5 million)). Second, the NAS Report
concluded that the ACE-V method lacks scientific credibility, stating that: “We have
reviewed available scientific evidence of the validity of the ACE-V method and found
none.” NAS Report at 143. Defendant also suggests that fingerprint analysts typically
testify that the methodology has a zero or near zero error rate. See Mot. at 10 (citing United
States v. Mitchell, 365 F.3d 215, 246 (3d Cir. 2004) (‘[S]ome latent fingerprint examiners
insist that there is no error rate associated with their activities.... This would be out-of-place
under Rule 702.%)). These analysts reason that errors are either human or methodological,
and, in the absence of human error, the methodology of fingerprint analysis is 100%
accurate. See Simon A. Cole, More Than Zero: Accounting for Error in Latent Fingerprint
Identification, 95 J. Crim. L. & Criminology 985, 1034-49 (2005) (‘More Than Zero’).
Finally, Defendant contends that the critiques in the PCAST Report and NAS Report
demonstrate that fingerprint analysis has not gained widespread acceptance among the
relevant community.

As to these arguments the court first noted that the PCAST report eventually was more
favorable to latent fingerprint analysis, given the empirical studies that have recently been done.
The court stated that while the PCAST report “reinforced the need for empirical testing of
fingerprint analysis and other forensic methods, noting that ‘experience and judgment alone—no
matter how great—can never establish the validity or degree of reliability of any particular
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method,’ it also ‘applaud[ed] the work of the friction-ridge discipline’ for steps it had taken to
confirm the validity and reliability of its methods.”

Ultimately the court relied heavily on precedent:

Fingerprint analysis has long been admitted at trial without
a Daubert hearing. United States v. Stevens, 219 Fed.Appx. 108, 109 (2d Cir. 2007) * *
*; United States v. Salameh, 152 F.3d 88, 128-129 (2d Cir. 1998) (affirming admission of
fingerprint evidence); See also United States v. Avitia-Guillen, 680 F.3d 1253, 1260 (10th
Cir. 2012) (‘Fingerprint comparison is a well-established method of identifying persons,
and one we have upheld against a Daubert challenge.”).

The Court finds the government’s citation to United States v. Bonds, 2017 WL
4511061 (N.D. I11.) instructive. The court in Bonds reviewed the same arguments presented
here: that the PCAST Report renders fingerprint analysis inadmissible.

Finally, the court addressed the possibility that the expert would overstate the meaning of
the results. It noted that the government had averred that its fingerprint experts would not testify
that fingerprint analysis has a zero or near zero error rate.

While the government concedes that experts at one time claimed that the error rate
was zero, recent guidance instructs experts to have familiarity with error rates and the steps
taken to reduce error rates, and “not [to] state that errors are inherently impossible or that
a method inherently has a zero error rate.” (Nat’l Institute of Standards and Tech., Latent
Print Examination and Human Factors: Improving the Practice through a Systems
Approach (2012), http://www.nist.gov/oles/upload/latent.pdf (last visited Feb. 26, 2017)).
Thus, Defendant’s critiques appear to be misplaced.

The court emphasized, in conclusion, that it was not holding that fingerprint analysis is per
se admissible.” It observed that the PCAST and NAS Reports “note a number of areas for
improvement among the forensic sciences, and a number of courts have criticized forensic sciences
as potentially lacking in the ‘science’ aspect.” However, the defendant, by simply relying on these
reports, had not made a sufficient showing “that his critiques go to the admissibility of fingerprint
analysis, rather than its weight.” [Which, given everything in the opinion, looks like an application
of Rule 104(a).]

Comment: In discussing the question of overstatement, the court was happy that
the experts were not going to testify to a zero rate of error. That is good, but there is no
discussion in the opinion of what kind of confidence level and error rate the experts were
going to testify to. If the expert just says it is a match --- or that the defendant’s fingerprint
has been “identified” --- with no indication of the meaning of that conclusion, it is arguably
not much better than testimony about a zero rate of error. Arguably, this is the kind of case
where an amendment to Rule 702 that prohibits overstatement of results might focus the
court on what the expert should be allowed to say.
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Fingerprints — Defendant’s expert prohibited from testifying that experts exaggerate
their results: United States v. Pitts, 2018 U.S. Dist. LEXIS 34552 (E.D.N.Y. Mar. 2, 2018): In a
prosecution for attempted bank robbery, the government moved to exclude the testimony of the
defendant’s fingerprint expert, Dr. Cole. The court granted the government’s motion, concluding
that Dr. Cole’s testimony would not assist the trier of fact, and that excluding his testimony would
not deprive the defendant of the right to use the PCAST and NAS Reports to cross-examine the
government’s experts.

The Court is not convinced that Dr. Cole’s testimony would be helpful to the trier
of fact. The only opinion Defendant seeks to introduce is that fingerprint examiners
“exaggerate” their results and exclude the possibility of error. However, the government
has indicated that its experts will not testify to absolutely certain identification nor that the
identification was to the exclusion of all others. Thus, Defendant seeks to admit Dr. Cole’s
testimony for the sole purpose of rebutting testimony the government does not seek to
elicit. Accordingly, Dr. Cole’s testimony will not assist the trier of fact to understand the
evidence or determine a fact in issue.

The court argued further that a defense expert was not necessary, because there was
literature about error rates on which the defense could rely — most importantly, the PCAST report.
The court stated that the defendant “identifies no additional information or expertise that Dr. Cole’s
testimony provides beyond what is in these articles and does not explain why cross-examination
of the government’s experts using these reports would be insufficient.”

Comment: This result shows the importance of having an admissibility
requirement that specifically prohibits overstatement of results. The court was essentially
treating the possibility of overstatement as a question of weight that could be dealt with on
cross-examination.

As stated above, the fact that the experts were not going to testify to a zero rate of
error is insufficient to guard against the risk of overstatement. The court seems to think that
the problem is solved by any language other than zero rate of error.

Next, it is difficult to accept the court’s assumption that cross-examination with
reports will be as effective as an expert witness for the defense. And it seems unfortunate
that prosecution forensic experts are admitted and defense experts are excluded in the same
case.

Fingerprints — Question of application of the method: United States v. Lundi, 2018 WL
3369665 (E.D.N.Y.): In a robbery prosecution, the defendant moved to exclude expert testimony
that the defendant was the source of latent fingerprints recovered at the crime scene, and the
government moved to preclude the defendant’s fingerprint expert from testifying. The defendant,
relying on the PCAST Report, did not argue that the ACE-V method itself is flawed, but instead
argued that the government’s expert failed to use the ACE-V method and therefore should be
precluded from testifying. The court denied the defendant’s motion, concluding that the
government sufficiently established that the method was used, and therefore that the defendant’s
challenges go to the weight of the evidence, not admissibility.
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The court --- the judge that issued the opinions in Pitts, supra --- evaluated the
government’s expert as follows:

Defendant argues that the government’s expert testimony as to fingerprint analysis
should be excluded in this case because the government has not shown that the multistep
ACE-V method for analyzing fingerprints was used by its proposed expert, Detective
Skelly. However, the government points to concrete indicators of how the ACE-V method
actually was followed by Detective Skelly. Defendant does not argue that the method itself
is flawed. Indeed, Defendant relies upon the addendum to the Forensic Science in Criminal
Courts: Ensuring Scientific Validity of Feature-Comparison Methods (2016) report of the
President’s Council of Advisors on Science and Technology, which recognizes the ACE-
V method as scientifically valid and reliable. * * * This Court is not persuaded that
Defendant’s challenges go to the admissibility of the government’s fingerprint evidence,
rather than to the weight accorded to it. Moreover, as this Court noted in Pitts, fingerprint
analysis has long been admitted at trial without a Daubert hearing. The Court sees no
reason to preclude such evidence here.

The defendant’s expert was the same witness that the court excluded in Pitts, supra. As in
Pitts, the court found that the expert could not testify to overstatement, because, once again, the
government witnesses were not going to testify to a zero rate of error. Unlike in Pitts, however,
the defense expert in this case proposed to testify to the reliability of fingerprint examinations and
the “best practices” to be followed when conducting such examinations. But once again the court
found the PCAST and other reports to be sufficient fodder for cross-examination of the
government’s experts, and so concluded that the expert’s testimony would not be helpful.

Comment: At least on the admissibility/weight question, the court seems correct. While
questions of application go to admissibility, and the defendant argued that the expert did
not apply the ACE-V method, the government countered with evidence that he actually did
apply the method. Thus, any questions of proper application are in the nature of a swearing
match, and so are matters of weight.

Again it seems problematic for the court to hold: 1) that a promise not to testify to
zero rate of error completely solves the problem of overstatement; and 2) that an expert in
the defendant’s case is not helpful because the defendant can use reports cross-examine
experts in the government’s case.

Fingerprints: PCAST report; and some limit on overstatement: United States v.
Cantoni, 2019 WL 1259630 (E.D.N.Y.): The defendant moved to exclude expert testimony by the
NYPD Latent Print Section (“LPS”). The NYPD LPS uses the ACE-V approach for fingerprint
analysis. The defendant relied on the PCAST report, which expressed doubts about the reliability
of fingerprint identification and proposed a five-step process for to correct for bias. The PCAST
recommendations are that latent print examiners (1) have undergone proficiency testing, (2)
disclose whether they have analyzed the latent print before comparing it to the known print, (3)
document their comparison of the prints' features, (4) disclose the existence of other facts that
could have influenced their conclusion, and (5) verify that the latent print is comparable in quality
to those prints used in certain foundational studies of latent print analysis. The defendant argued
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that aside from the NYPD experts undergoing proficiency testing, there was no evidence to suggest
that they followed the remaining guidelines.

The court assumed, without deciding, that the defendant was correct that the NYPD experts
had not satisfied the PCAST protocol. But the court concluded that “the analysis makes clear that
LPS followed the ACE-V procedure, a procedure that the PCAST report deemed scientifically
valid and reliable. Indeed, an addendum to the PCAST report concluded that ‘there was clear
empirical evidence’ that ‘latent fingerprint analysis [...] method[ology] met the threshold
requirements of scientific validity and reliability under the Federal Rules of Evidence.” (citations
and internal quotations omitted). The court concluded as follows:

Although NYPD’s methods may have been imperfect and may not have delivered
scientifically certain results, there is no indication that they were so fundamentally
unreliable as to preclude the testimony of the experts. At best, Cantoni’s submission shows
certain ways in which cognitive bias may have affected the NYPD examiners' analysis but
does not show that it actually did so or that any cognitive bias was so significant as to
produce an erroneous conclusion. Defendant’s concerns are fodder for cross-examination
rather than grounds to exclude the latent print evidence entirely. This is the approach that
has been adopted each time courts in this district have considered similar motions.

The defendant alternatively sought relief from possible overstatement in the expert’s
opinions. He moved to preclude the government experts from testifying that their conclusion is
certain, that latent print analysis has a zero error rate, or that their analysis could exclude all other
persons who might have left the print. In response, the government acknowledged that “the
language and claims that are of concern to defense counsel are disfavored in the latent print
discipline,” and that “absolutely certain opinions” and identifications “to the exclusion of all
others” are “not approved for latent print examination testimony.” The court granted the
defendant’s motion to exclude such claims “without opposition.” [Nonetheless, the experts were
presumably allowed to testify to a source identification.]

Finally, the defendant sought to call an expert, Dr. Cole, who would testify to the rate of
error in fingerprint identification, and challenges to its reliability. This was the same expert that
the defendants proffered in Pitts, supra. Like the court in Pitts, the court here found that an expert
would not be helpful, because the issues that would be addressed by the expert could be raised on
cross-examination of the government experts.

Fingerprints: Overstatement --- testimony to a match--- United States v. Myers, 2012
WL 6152922 (N.D. Okla.): The court allowed an expert to testify to a fingerprint match, using the
ACE-V method. The court relied heavily on Baines, supra. The court ticked off the Daubert
factors:

1. Testing: “Gorges has undergone demanding training culminating in proficiency

examinations, followed by further proficiency examinations at regular intervals during her
career. Thus, Gorges’ testing is commensurate with the training undergone by fingerprint
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analysts employed by the FBI and other law enforcement agencies all over the world, and
is sufficient to weight the first Daubert factor in favor of admissibility.”

2. Peer Review and Publication: The court cited a report of the Office of the
Inspector General (OIG), which is an updated analysis of the FBI’s fingerprint
identification procedures. “Although the peer review contained in the report is not strictly
scientific peer review of the ACE-V methodology contemplated by independent peer
review of true science, it is sufficient to lend credibility to the methodology. Gorges also
testified that, pursuant to TPD protocol, both positive and negative identifications are
subject to verification. Again, although review by a secondary examiner is not the
independent peer review of true science, it again lends credibility to the ACE-V
methodology, especially where the review is sometimes blindly done.”

3. Error Rates: “Gorges stated that a trained, competent examiner using the ACE—
V method properly should not make a misidentification. Therefore, this factor also weighs
slightly in favor of admissibility.”

4. Standards and Controls: “As Gorges testified, several steps of the analysis
require subjective judgments. Although subjectivity does not, in itself, preclude a finding
of reliability, the reliance on subjective judgments may weigh against admissibility.
However, Gorges also testified that the extensive training and testing that she undergoes
makes the subjective analysis more exacting. When defendant asked whether two
examiners might view the print differently or examine a print differently in the analysis
step, Gorges stated that, while two examiners might notice different areas of the print, an
examiner following the standard operating procedures, or the ACE-V method in the TPD,
would not have a lot of leeway. Therefore, the fourth factor weighs both for and against
admissibility.”

5. General Acceptance: “Gorges testified that ACE-V is currently utilized by the
FBI. She also stated that it is the most reliable standard or protocol. Because fingerprint
analysis has achieved overwhelming acceptance by experts in Gorges’ field, and because
ACE-V is accepted as the most reliable methodology, this final factor weighs in favor of
admissibility.”

Comment: There are many challengeable assertions in the court’s application of
the Daubert factors. To take what is probably the most important: the Daubert
Court’s reference to testing goes to whether the method can be verified empirically.
That methodology-based focus is different from whether the expert is trained.

Fingerprints: --- No need to conduct a Daubert hearing before admitting latent

fingerprint identification testimony based on the ""ACE-V" method: United States v. Reyes-
Ballista, 2020 U.S. Dist. LEXIS 218249 (D.P.R. Nov. 20, 2020): The defendant asserted that the
evidence sought to be introduced by the fingerprint expert was not sufficiently reliable. The
defendant challenged the validity and accuracy of the “ACE-V” method based on the NAS and
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PCAST Reports, however failed to raise any specific, case-related challenges. The defendant’s
motion to exclude the government’s fingertip expert testimony was denied.

In regard to the Daubert factors, the court found that the defendant’s generic claims regarding
the unreliability of the “ACE-V” method “dissipate in the face of the overwhelming case law
standing for the proposition that fingerprint evidence is reliable enough for jury trials as a helpful
form of identification testimony”. Relying on United States v. Crisp, 324 F.3d 261 (3" Cir. 2004),
the court concluded that the method meets the Daubert requirements as “the reliability of the
technique has been tested in the adversarial system for over a century and has been routinely
subject to peer review. Moreover, as a number of courts have noted, the error rate of fingerprint
identification is low.” The court further held that absent any novel challenges raised, the district
court does not abuse its discretion in declining to hold a Daubert hearing before admitting latent
fingerprint identification testimony based on the ACE-V method. Finally, the court noted that
“defendant will have ample opportunity to conduct vigorous cross-examination of the
government's expert witnesses and present contrary evidence, defendant is not without means of
attacking the evidence he now claims to be based on methods that run afoul of the profession's
parameters and accepted methods.” [Which sounds a lot like a Rule 104(b) standard.]

Fingerprints: Overstatement --- testimony to a match: United States v. Aman, 748 F.
Supp. 2d 531 (E.D. Va. 2010): In an arson prosecution, the defendant moved to exclude the
expert’s testimony that the latent fingerprints and palmprints from the crime scene matched the
defendant’s known prints. He attacked the validity of the expert’s Analysis-Comparison-
Evaluation-Verification (“ACE-V”’) method for fingerprint identification. The court rejected the
motion. It provided a helpful analysis of the reliability concerns attendant to fingerprint
identification methodology. But ultimately it found that these concerns, about subjectivity and the
lack of validation with empirical evidence, were questions of weight and not admissibility:

The ACE-V method is not without criticism. Although fingerprint examination has been
conducted for a century, the process still involves a measure of art as well as science. . . .
The NRC Report [Strengthening Forensic Science in the United States: A Path Forward
(2009)] devotes significant attention to friction ridge analysis, noting the “subjective” and
“interpret[ive]” nature of such examination. Additionally, the examiner does not know, a
priori, which areas of the print will be most relevant to the given analysis, and small twists
or smudges in prints can significantly alter the points of comparison. This unpredictability
can make it difficult to establish a clear framework with objective criteria for fingerprint
examiners. And unlike DNA analysis, which has been subjected to population studies to
demonstrate its precision, studies on friction ridge analysis to date have not yielded
accurate population statistics. In other words, while some may assert that no two
fingerprints are alike, the proposition is not easily susceptible to scientific validation.

Furthermore, while fingerprint experts sometimes use terms like “absolute” and

“positive” to describe the confidence of their matches, the NRC has recognized that a zero-
percent error rate is “not scientifically plausible.”
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The absence of a known error rate, the lack of population studies, and the
involvement of examiner judgment all raise important questions about the rigorousness of
friction ridge analysis. To be sure, further testing and study would likely enhance the
precision and reviewability of fingerprint examiners’ work, the issues defendant raises
concerning the ACE—V method are appropriate topics for cross-examination, not grounds
for exclusion. [T]he fact that ACE-V involves judgment does not render the method
unreliable for Daubert purposes.

Fingerprints (Palmprints): Overstatement --- testimony to a match --- United States
v. Council, 777 F. Supp. 2d 1006 (E.D. Va. 2011): The defendant moved to exclude an expert’s
testimony that known palm prints collected from the defendant matched a latent palmprint on a
handgun. He relied on the NAS report that critiqued fingerprint methodology as subjective and
lacking a scientific basis. The court rejected the defendant’s arguments, concluding the “friction
ridge analysis has gained [acceptance] from numerous forensic experts and law enforcement
officials across the country. See Crisp, 324 F.3d at 269 (holding a district court was ‘within its
discretion in accepting at face value the consensus of expert and judicial communities that the
fingerprint identification technique is reliable’).” The court stated that the NAS report has
“usefully pointed out areas in which standards governing friction ridge analysis should continue
to develop” but that its critique was “insufficiently penetrating to warrant the exclusion of Dwyer’s
testimony.”

Comment: It is hard to believe that dispositive weight should be given to general
acceptance by members of the field, and law enforcement officials. That is like voting for
yourself in an election, and you get the dispositive vote.

Fingerprints—PCAST report --- defense rebuttal expert rejected: United States v.
Hendrix,2020 WL 30342 (W.D. Wash.): The expert testified to a fingerprint identification, having
used the ACE-V methodology. On cross-examination, she could not recall the error rates from
the studies she relied on. At the Daubert hearing, the defendant offered testimony from Professor
Cole, who is not a fingerprint examiner, to testify mainly on rates of error for fingerprint analysis
based on the PCAST report. The court denied the defendant’s motion to exclude the fingerprint
identification, finding it to be relevant and reliable. The defendant sought at trial call Professor
Cole as a rebuttal witness to testify to the following: (1) scientific probability; (2) error rates in
specific fingerprinting studies; and (3) whether the government’s expert’s testimony was
“scientifically acceptable.”

First, the court found that Professor Cole’s broad-sweeping conclusions about probability,
that “all evidence and all science is probabilistic in nature” was outside his expertise and not
relevant to this case. Next, the court concluded that Professor Cole could not offer opinions on
error rate in fingerprint analysis because he is a social scientist and not a fingerprint examiner. It
reasoned that Cole’s testimony would serve, not as expertise, but as a conduit for hearsay contained
in the PCAST report and other studies. Finally, the court found that Professor Cole could not
testify as to what was “accepted within the latent print discipline” because he is not a member of
that discipline. Thus, the court excluded the entirety of Professor Cole’s proposed testimony.
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Footprint identification: United States v. Pugh, 2009 WL 2928757 (S.D. Miss.): The
court rejected a challenge to footprint analysis, relying mainly on precedent:

Footprint analysis is not a new concept and expert testimony on footwear
comparisons has been admitted in courts in the United States. [The footprint expert]
established that the theory and technique of footwear comparisons have been tested; that
the techniques for shoe-print identification are generally accepted in the forensic
community, and that the science of footwear analysis has by now been generally accepted.
The expert shoe print testimony was based on specialized knowledge and would aid the
jury in making comparisons between the soles of shoes found on or with the Defendant and
the imprints of soles found on surfaces at the crime scene.

Gunshot residue: United States v. North, 2017 WL 5508138 (N.D. Ga.): The defendant
moved to exclude expert testimony on gunshot residue. The court denied the motion. The court
noted that the defendant “does not cite any authorities or other information that the GSR analysis
is unreliable, non-scientific, or that it does not have broad acceptance in the forensic community.”
The defendant cited the NAS and PCAST reports but the court observed that nothing in any of
those reports cast doubt on the largely mechanical process of determining gunshot residue. The
court also relied on the fact that other courts “have admitted expert testimony regarding GSR
testing similar to that which it intends to be offered at this trial in this case.” The court concluded
that to the extent the defendant sought to attack the credibility and accuracy of the results of the
GSR analysis, “these matters can be the subject of vigorous cross examination, presentation of
contrary evidence, and careful instructions on the burden of proof.”

Gunshot residue: Sanford v. Russell, 2019 WL 2169911 (E.D. Mich.): This was a section
1983 action alleging that the defendants prosecuted the plaintiff after coercing his confession and
generating false forensic evidence. The defendants challenged the plaintiff’s expert testimony that
the presence of primer residue on the plaintiff’s pants did not mean that he had recently fired a
gun. The defendants argued that the expert’s opinions about the primer gunshot residue test were
fatally uninformed because he admitted that he never even performed such a test. But the court
was persuaded by the expert’s explanation that he never performed the test because it was deemed
unreliable and too likely to produce misleading results. Here is the expert’s explanation:

During my twenty years at the Michigan State Police Northville Forensic Laboratory, I
never performed primer residue testing. To my knowledge, the Michigan State Police has
never performed this type of test because the test can generate the false and misleading
impression that someone has recently fired a gun when, in fact, it establishes nothing of
the kind. In fact, there is no test today, nor has there ever been, that definitively determines
whether a person did or did not fire a weapon.
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The court stated that “the fact that an expert witness refuses to employ a method that is regarded
in his field as unreliable certainly does not justify excluding his testimony; in fact, it suggests that
his opinions are more reliable rather than less.”

Comment: Sanford is a topsy-turvy case because it is essentially law
enforcement challenging a (former) criminal defendant’s expert testimony that a
gunshot residue test is unreliable. It’s interesting that the court agrees with the expert
that the test is unreliable, given the fact that there is a good deal of precedent (cited
in the North case, immediately above) that finds gunshot residue tests to be reliable.

Handwriting: United States v. Yass, 2008 WL 5377827 (D. Kan.): The defendant argued
that handwriting analysis must be excluded under Rule 702 because it is not based on a reliable
methodology reliably applied. The court found the evidence admissible, relying almost exclusively
on precedent:

Federal appellate courts have been unanimous in approving expert testimony in the
field of handwriting analysis. Rather than to exclude handwriting analysis as “junk
science,” as urged by defendant, the Court finds the process of handwriting analysis
sufficiently reliable to satisfy Daubert and the Federal Rules of Evidence and declines to
depart from the clear majority of courts weighing in on the issue. Moreover, despite the
uneven treatment of handwriting experts by district courts, every appellate court to have
considered the issue of handwriting testimony has held that the expert’s ultimate opinion
was admissible.

Handwriting: Boomj.com v. Pursglove, 2011 WL 2174966 (D. Nev.): The court rejected
a challenge to testimony of a handwriting expert that certain handwriting was not the defendant’s.
It relied heavily on the fact that “[t]he Ninth Circuit and six other circuits have already addressed
the admissibility of handwriting expert testimony and determined that handwriting expert
testimony can satisfy the reliability threshold.” It concluded that “handwriting analysis is a tested
theory, it has been subject to peer review and publication, there is a known potential rate of error
and there are standards controlling the technique’s operation, and it enjoys general acceptance
within the relevant scientific community.”

Comment: That conclusion appears to be an overstatement in several respects.
Handwriting analysis is not even close to being scientific, so it can’t really enjoy general
acceptance within a relevant scientific community; the data on rate of error on handwriting
is that it is that experts are not much more accurate than laypeople; and there are no
consistent standards and controls in the field. Nor is there an empirical basis for the
premise that each person’s handwriting is unique.

81

Advisory Committee on Evidence Rules | April 30, 2021 Page 191 of 486



Handwriting: Overstatement — testimony to a match --- United States v. Brooks, 2010
WL 291769 (E.D.N.Y.): The court rejected a Daubert challenge to handwriting identification,
relying exclusively on precedent:

Even though the district court in United States v. Oskowitz, 294 F.Supp.2d 379,
383-384 (E.D.N.Y.2003) partially limited a handwriting expert's testimony, the Second
Circuit has “never held that a handwriting expert may not offer an opinion on the ultimate
question of authorship.” 4.V. by Versace, Inc., 2006 U.S. Dist. LEXIS 62193 at *269 fn.
14. In fact, no Second Circuit district court has wholly excluded “the testimony of a
handwriting expert based on a finding that forensic document examination does not pass
the Daubert standard.” Id. And, the Second Circuit itself has routinely alluded to expert
handwriting analysis without expressing any discomfort as to its admissibility. See, e.g.,
United States v. Tin Yat Chin, 371 F.3d 31, 39 (2d Cir.2004) (referring to defendant's
proffer of a handwriting expert); United States v. Badmus, 325 F.3d 133, 138 (2d Cir.2003)
(discussing government's use of expert testimony to identify defendant's handwriting on
series of documents).

Handwriting --- excluded: Almeciga v. Center for Investigative Reporting, 2016 WL
2621131 (S.D.N.Y.): Judge Rakoff rejected the opinion of a handwriting expert that a signature on
arelease was forged. His analysis is extensive. He noted that while courts were originally skeptical
of allowing handwriting experts to testify, the practice became prevalent after the Lindbergh case.
But he also noted that in the last few years some courts have become more skeptical, because “even
if handwriting expertise were always admitted in the past (which it was not), it was not
until Daubert that the scientific validity of such expertise was subject to any serious scrutiny.”
Judge Rakoff observed that in the Second Circuit, “the issue of the admissibility and reliability of
handwriting analysis is an open one. See United States v. Adeyi, 165 Fed.Appx. 944, 945 (2d
Cir.2006) (“Our circuit has not authoritatively decided whether a handwriting expert may offer his
opinion as to the authorship of a handwriting sample, based on a comparison with a known
sample.”) As such, the Court is free to consider how well handwriting analysis fares under Daubert
and whether Carlson's testimony is admissible, either as ‘science’ or otherwise.”

Judge Rakoff found that the ACE-V process of handwriting identification was not even
close to being a scientific methodology. He applied the Daubert factors:

Testing: To this Court's knowledge, no studies have evaluated the reliability or
relevance of the specific techniques, methods, and markers used by forensic document
examiners to determine authorship * * * . For example, there are no studies that have
evaluated the extent to which the angle at which one writes or the curvature of one's loops
distinguish one person's handwriting from the next. Precisely what degree of variation falls
within or outside an expected range of natural variation in one's handwriting—such that an
examiner could distinguish in an objective way between variations that indicate different
authorship and variations that do not—appears to be completely unknown and untested.
Ditto the extent to which such a range is affected by the use of different writing instruments
or the intentional disguise of one's natural hand or the passage of time. Such things could
be tested and studied, but they have not been; and this by itself renders the field unscientific
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in nature. * * * Until the forensic document examination community refines its
methodologys, it is virtually untestable, rendering it an unscientific endeavor.

Peer Review and Publication: Of course, the key question here is what constitutes
a “peer,” because, just as astrologers will attest to the reliability of astrology, defining
“peer” in terms of those who make their living through handwriting analysis would render
this Daubert factor a charade. While some journals exist to serve the community of those
who make their living through forensic document examination, numerous courts have
found that the field of handwriting comparison suffers from a lack of meaningful peer
review by anyone remotely disinterested.

Rate of Error: There is little known about the error rates of forensic document
examiners. * * * Certain studies conducted by Dr. Moshe Kam, a computer scientist
commissioned by the FBI to research handwriting expertise, have suggested that forensic
document examiners are moderately better at handwriting identification than laypeople.
For example, in one such study, the forensic document examiners correctly identified
forgeries as forgeries 96% of the time and only incorrectly identified forgeries as genuine
.5% of the time, while laypeople correctly identified forgeries as forgeries 92% of the time
and incorrectly identified forgeries as genuine 6.5% of the time. * * * Although such
studies may seem to suggest that trained forensic document examiners in the aggregate do
have an advantage over laypeople in performing particular tasks, not all of these results
appear to be statistically significant and the methodology of the Kam studies has been the
subject of significant criticism. * * * [[Jn a 2001 study in which forensic document
examiners were asked to compare (among other things) the “known” signature of an
individual in his natural hand to the “questioned” signature of the same individual in a
disguised hand, examiners were only able to identify the association 30% of the time.
Twenty-four percent of the time they were wrong, and 46% of the time they were unable
to reach a result.

Standards and Controls: The field of handwriting comparison appears to be
entirely lacking in controlling standards, as is well illustrated by Carlson's own amorphous,
subjective approach to conducting her analysis here. At her deposition, for example, when
asked “what amount of difference in curvature is enough to identify different authorship,”
Carlson vaguely responded, “[y]ou know, that's just a part of all of the features to take into
context, so I wouldn't rely on a specific stroke to determine authorship.” Similarly, when
asked at the Daubert hearing how many exemplars she requires to conduct a handwriting
comparison, Carlson testified:

You know, that's really—that has been up for debate for a long time. I know that a
lot of document examiners, myself included, I would prefer—I ask for a half a
dozen to a dozen. That at least gives me a decent sampling. Others request 25 or
more. I feel like if you get too many signatures you have got so much information
it is overwhelming and you tend to get lost in it.

Nor is there any agreement as to how many similarities it takes to declare a match.
* * * And because there are no recognized standards, it is impossible to compare the
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opinion reached by an examiner with a standard protocol subject to validity testing.
Furthermore, there is no standardization of training enforced either by any licensing agency
or by professional tradition, nor a single accepted professional certifying body of forensic
document examiners. Rather, training is by apprenticeship, which in Carlson's case, took
the form of a two-year, part-time internet course, involving about five to ten hours of work
per week under the tutelage of a mentor she met with personally when they were “able to
connect.”

General Acceptance: [H]andwriting experts certainly find general acceptance
within their own community, but this community is devoid of financially disinterested
parties. * * * A more objective measure of acceptance is the National Academy of
Sciences' 2009 Report, which struck a cautious note, finding that while “there may be some
value in handwriting analysis,” “[t]he scientific basis for handwriting comparisons needs
to be strengthened.” The Report also noted that “there may be a scientific basis for
handwriting comparison, at least in the absence of intentional obfuscation or forgery”—a
highly relevant caveat for present purposes [because the contention in this case was that
the defendant was trying to make a signature look forged]. This is far from general
acceptance.

Judge Rakoff concluded that “[f]or decades, the forensic document examiner community has
essentially said to courts, ‘Trust us.” And many courts have. But that does not make what the
examiners do science.”

Judge Rakoff then considered whether the testimony could be qualified as “technical
knowledge” that would assist the jury under Kumho. But he found that “the subjectivity and
vagueness that characterizes Carlson's analysis severely diminishes the reliability of Carlson's
methodology.” He concluded as follows:

Several courts that have found themselves dubious of the reliability of forensic
document examination have adopted a compromise approach of admitting a handwriting
expert's testimony as to similarities and differences between writings, while precluding any
opinion as to authorship. See, e.g., Rutherford, 104 F.Supp.2d at 1192-94. That Solomonic
solution might be justified in some circumstances, but it cannot be here where the Court
finds the proffered expert's methodology fundamentally unreliable and critically flawed in
so many respects. * * * It would be an abdication of this Court's gatekeeping role under
Rule 702 to admit Carlson's testimony in light of its deficiencies and unreliability.
Accordingly, Carlson's testimony must be excluded in its entirety.

Handwriting — PCAST and NAS Reports --- Overstatement---- testimony to a match:
United States v. Pitts,2018 WL 1116550 (E.D.N.Y. Feb. 26, 2018): In a prosecution for attempted
bank robbery, the defendant moved to exclude expert testimony that handwriting on a withdrawal
slip at the crime scene was a match to the defendant’s. The court denied the motion. The defendant
relied heavily on Judge Rakoff’s decision in Almeciga, supra, but the court relied on other
precedent and determined that A/meciga was factually distinguishable. The court noted
that Almeciga involved analysis of a forgery, “which is a more difficult handwriting analysis with
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a higher error rate.” The court also noted that the expert in A/meciga “performed her initial
analysis without any independent knowledge of whether the ‘known’ handwriting samples used
for comparison belonged to the plaintiff.” Third, “the expert conflictingly claimed that her analysis
was based on her ‘experience’ as a handwriting analyst, but then claimed in her expert report that
her conclusions were based on her ‘scientific examination’ of the handwriting samples.” Given
these differences, the court found A/meciga “inapposite and unpersuasive.”

The court then went to other precedent in which the ACE-V method of latent fingerprint
analysis had been admitted:

The Second Circuit Court of Appeals has not addressed directly the admissibility
of handwriting analysis. * * * Courts in this district, however, routinely admit handwriting
evidence. See, e.g., United States v. Tarantino, 2011 WL 1113504, at *7-8 (E.D.N.Y. Mar.
23,2011) (‘Subject to voir dire of the analyst’s expert qualifications, the Court will permit
the analyst to describe for the jury the similarities and differences between the Defendant’s
exemplar and the handwritten notes.”); United States v. Brooks, 2010 WL 291769, at *3
(E.DN.Y. Jan. 11, 2010) (‘[H]andwriting analysis is sufficiently reliable
under Daubert and [Rule 702].”); United States v. Jabali, 2003 WL 22170595, at *2
(E.D.N.Y. Sept. 12, 2003) (citation omitted) (‘Blanket exclusion [of handwriting analysis]
is not favored, as any questions concerning reliability should be directed to weight given
to testimony, not its admissibility.”).

The court noted that the defendant had not demonstrated any flaws in the government
expert’s analysis. Rather, the defendant’s push was for wholesale exclusion, which the court found
not viable given all the precedent:

As the Second Circuit has recognized, handwriting analysis is one area in which a
juror, in some, but not all cases, may be as adept as an expert at comparing handwriting
samples. See United States v. Tarricone, 21 F.3d 474, 476 (2d Cir. 1993) (“[The] jury
could, on its own, recognize that the handwriting on the throughput agreement was not
Barberio’s.”). Therefore, there is little reason to be concerned that a jury will place undue
weight on the expert’s ultimate opinion without carefully scrutinizing the basis for his
conclusion. Given the liberal standard under Daubert and Rule 702 and the numerous cases
in this district and circuit admitting expert opinion testimony regarding handwriting
analysis, preclusion is neither appropriate nor warranted.

Comment: It is notable that in its argument for admissibility, the
government relied in its brief on the citation to a handwriting case in the Committee
Note to the 2000 amendment to Rule 702. According to the government, the
Committee Note provides that “experience is a basis for qualifying an expert” ---
which it surely does so provide --- and “specifically reference[s] handwriting
experts as an example of experts qualified based on experience.” The court did not
rely on this citation specifically, but did note it in its opinion. It can be argued that
the government made too much of a single citation, written 9 years before the NAS
report and 15 years before the PCAST report.
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Handwriting: DRFP L.L.C. v. Republica Bouvariana De Venezuela, 2016 WL 3996719
(S.D. Ohio 2016): In a suit on promissory notes, with an allegation of forgery, the defendants
offered the testimony of a handwriting expert, testifying to a match. The court rejected the
plaintiff’s motion to exclude the expert.

Skye argues that Browne’s methodology is inherently subjective and empirically
unreliable. Skye points to Browne’s own testimony that handwriting analysis is not
scientific, it is not capable of empirical testing, all persons vary their signatures from one
time to the next, no data can establish the frequency with which stylistic details recur in a
person’s signature, and it is impossible for Browne to determine his own error rate. Each
of these critiques focuses on handwriting evidence in general, rather than on Browne’s
credentials or his specific methodology. The Sixth Circuit, however, has squarely ruled
that handwriting analysis falls into the ‘technical, or other specialized knowledge’
component of Federal Rule of Evidence 702. U.S. v. Jones, 107 F.3d 1147, 1157-59 (6th
Cir. 1997).

As in Jones, Browne’s specific testimony in this case outlined the procedure that
he uses when comparing a questioned signature with a known one. He then focused on
enlargements of the signatures at issue in this case and described to the finder of fact, in
some detail, how he reached his ultimate conclusions. His testimony enabled the factfinder
to observe firsthand the parts of the various signatures on which he focused. As a result,
the Court credits Browne’s expert testimony as well as his conclusions that: there is definite
evidence that Puigbd’s signatures on the Notes are forgeries; there is a strong probability
that the Fontana' signatures on the Notes are forgeries; and it is probable that Cordero’s
signatures on the Notes are forgeries.

Handwriting --- handprinting, excluded: United States v. Johnsted, 30 F. Supp. 3d 814
(W.D. Wis. 2013): The defendant moved to exclude the report and expert testimony of the
government’s handwriting analyst, who would opine that the hand printing on the communications
at issue belonged to the defendant. The court granted the motion (!) ruling that “the science or art
underlying handwriting analysis falls well short of a reliability threshold when applied to hand
printing analysis.” The court concluded that the government’s showing “indicates only that current
standards of analysis are the same for handwriting and hand printing, not that they should be. The
absence of such evidence might be less important if a consensus existed that hand printing and
handwriting can reliably be analyzed in the same way, but that is not the case.” It stated that “the
limited testing that exists is inconclusive as to the reliability of hand printing analysis. Thus, while
the government appears to be technically correct that standards exist controlling the technique’s
operations * * * that fact does not tend to establish reliability without some evidence that those
standards are actually appropriate in the hand printing context.” The court also noted that peer
review and publication regarding hand printing was limited. The court concluded as follows:
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The proffered expert testimony here . . . does not even qualify as the ‘shaky but

admissible’ variety. It is testimony based on two fundamental principles, one of which has
not been tested or proven, and neither of which have been proven sufficiently reliable to
assist a lay jury beyond its own ability to assess the similarity and differences in the hand
printing in this case.

Comment: While the court’s exclusion was specific to hand printing, it was no fan of
handwriting comparison either. The court argued that there are two fundamental
premises of handwriting identification that have not been validated. The court
explained as follows:

The government cites to a number of studies as demonstrating that handwriting is
unique, including some showing that twins's writings were individualistic and
others demonstrating computer software's ability to measure selected handwriting
features. Defendant contends that these studies are problematic, and that even one
of the government's own studies states that “the individuality of writing in
handwritten notes and documents has not been established with scientific rigor.” *
% %k

Even accepting that studies have adequately tested the first principle—that
all handwriting is unique—the government does not dispute the troubling lack of
evidence testing or supporting the second fundamental premise of handwriting
analysis. Even more troubling is an apparent lack of double blind studies
demonstrating the ability of certified experts to distinguish between individual's
handwriting or identify forgeries to any reliable degree of certainty. This lack of
testing has serious repercussions on a practical level: because the entire premise of
interpersonal individuality and intrapersonal variations of handwriting remains
untested in reliable, double blind studies, the task of distinguishing a minor
intrapersonal variation from a significant interpersonal difference—which is
necessary for making an identification or exclusion—cannot be said to rest on
scientifically valid principles. The lack of testing also calls into question the
reliability of analysts's highly discretionary decisions as to whether some aspect of
a questioned writing constitutes a difference or merely a variation; without any
proof indicating that the distinction between the two is valid, those decisions do not
appear based on a reliable methodology. With its underlying principles at best halt-
tested, handwriting analysis itself would appear to rest on a shaky foundation. See
Deputy v. Lehman Bros., Inc., 345 F.3d 494, 509 (7th Cir.2003) (noting that among
courts, “there appears to be some divergence of opinion as to the soundness of
handwriting analysis”).

Paint Identification: United States v. Pugh, 2009 WL 2928757 (S.D. Miss.): The court
rejected a challenge to an expert’s forensic paint analysis. It stated: “The Standard Guide for
Forensic Paint Analysis and Comparison of the American Society for Testing and Materials
[ASTM], which [the paint expert] relied on in her testing, is widely accepted by engineers and
other professionals in the field of materials testing. [Her] testimony is sufficiently reliable and
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relevant and may assist the trier of fact in understanding the evidence or determining a fact in
issue, as required by Rule 702.”

Serology tests: United States v. Christensen, 2019 WL 651500 (C.D. I1L.): In a kidnapping
prosecution, the defendant moved to exclude serology test results and requested a Daubert hearing
on the reliability of the methods used. The defendant challenged the reliability of the Takayama
hemochromogen test used to confirm the presence of blood. The court denied the defendant’s
motion, finding the Takayama test to be reliable:

Defendant moves for a Daubert hearing on the reliability of the Takayama
hemochromogen test and the methods of the law enforcement official who performed that
test. The United States responds that such a hearing is unnecessary because the test has
been the standard confirmatory test for blood for over 100 years, and the law enforcement
official's application of this reliable method is a subject appropriate for cross-examination
at trial, not a pre-trial hearing. The Court held an evidentiary hearing on this matter on
February 11, 2019, effectively granting this aspect of Defendant's Motion.

At that hearing, Ms. Conway testified that the Takayama hemochromogen test is
the prevailing confirmatory blood test in the field. She stated that multiple studies have
confirmed that the Takayama test does not react to substances other than blood, and that
the FBI has control testing protocols to avoid errors. Ms. Conway further testified that
standard procedure in conducting the Takayama hemochromogen test does not involve
photographic or descriptive records other than documenting whether the analyst
determined that it was positive or negative. According to Ms. Conway, a second examiner
always checks positive results to ensure accuracy. The Court finds that the Takayama test
is well-known, widely used, not prone to errors, subject to peer review, and applied reliably
in this case. Thus, Defendant's Motion to exclude the test results on reliability grounds is
denied.

Shooting reconstruction: Merritt v. Arizona, 2019 WL 2549696 (D. Ariz.) (Campbell,
J.): This action was a product of the I-10 freeway shootings in Phoenix, AZ. The plaintiff brought
section 1983 claims relating to his prosecution for the shootings. The Arizona Department of
Public Safety identified plaintiff’s weapon, a 9mm handgun, as the source for four freeway
shootings. The plaintiff contended that he pawned the gun more than four hours before the shooting
of a tire occurred. He proffered experts in shooting reconstruction to testify about the timing of the
shooting. The State of Arizona offered rebuttal experts Noedel and Grant to testify about the
possibility that the tire in question was shot before the gun was pawned, but retained air pressure
for a time after the gun was pawned. The plaintiff moved to exclude these experts under Rule 702
and Daubert.

Noedel, an expert in reconstructing shooting incidents, would testify on the question
whether the tire at issue could hold air pressure after being struck by a ricocheted bullet. The
purpose of his opinion was to attack the plaintiff’s experts’ testimony that the tire must have lost
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pressure immediately after being shot, which would make it impossible for the shooting to be
caused by the defendant’s pawned gun. Noedel concluded that “there are several unknown
variables that make it impossible to say, based on analysis of the tire alone, where and when [the]
tire was struck, and whether it retained air after being struck. Among the possibilities, none of
which can be determined with any degree of certainty, is that the tire retained air after being shot.”
The court found that Noedel could testify to flaws in the plaintiff’s experts’ opinions and the
variables that make it difficult to replicate the exact damage to the tire. However, the court found
no basis for Noedel to go past rebuttal and offer testimony suggesting affirmatively that the tire
could have retained pressure after the shooting. Noedel only conducted one test, and in that test
the tire lost air immediately. Nothing else he relied on supported his opinion that the tire could
retain air after being shot with a ricocheted bullet. The court stated that “when an expert’s
testimony is not based on independent research or publications, he must present some “other
objective, verifiable evidence that the testimony is based on ‘scientifically valid principles.’”
Here, the court found too great of an analytical gap between the data and the opinion.

Grant was offered as an expert in forensic tire analysis. He offered four conclusions: (1)
based on the small size of the puncture, the angle of the puncture, and the loose flaps of rubber
inside the puncture, the tire may only have lost minimal air at the time it was shot; (2) it is well
known in the tire industry that small punctures do no always leak immediately; (3) it is impossible
to determine when the tire was shot to any degree of engineering certainty because of the sporadic
air loss the tire experienced while driving; and (4) plaintiff’s expert (who tested the BMW tire in
question after the shooting, after it had been driven, and after chemical analysis) had inaccurate
results because he did not test the tire at the time it was shot. The Court found this expert’s
testimony to be reliable because of Grant’s extensive experience with tires and shooting
reconstruction. The court found that Grant’s opinion on scientific principles of tires air pressure
was necessary for rebuttal because the plaintiff’s experts’ testimony is “the kind of testimony
whose reliability depends heavily on the knowledge and the experience of the expert, rather than
the methodology or theory behind it.”

Comment: This is a good example of expert opinion that avoided
overstatement. If anything, it was the plaintiffs’ experts who might have overstated
their conclusions, and the defendant’s reconstruction expert was basically explaining
the overstatement.

Shooting reconstruction--- methodology used to determine positions while shooting
based on shell casings found unreliable: Haegele v. Judd, 2020 US Dist LEXIS 218456 (M.D.
Fla. Nov. 23, 2020): The action was brought by Haegele for the wrongful death of her son who
was shot and killed by two police officers. The defendants moved to exclude Haegele’s expert,
Boswell, who in his report presented a crime scene reconstruction based on the placement of shell
casings at the crime scene. The defendants challenged Boswell’s methodology in “reconstructing”
the crime scene and evaluating the reliability of the crime scene diagram prepared by the Sheriff's
Office's forensics technician. The court found Boswell’s testimony regarding the shell casings and
the supposed meaning of their placement unreliable:

Boswell did not test Hicks and Green's firearms — or even the same type of
firearms — to determine the distance shell casings are typically ejected from those
weapons. Nor has Boswell referred to any literature regarding the reliability of the testing
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of shell casing ejection patterns. See United States v. Fultz, 18 F. Supp. 3d 748, 757-58
(E.D. Va. 2014) (excluding firearms and shooting scene reconstruction expert's testimony
because the expert "did not indicate at trial whether a method for determining the origin of
a gunshot from the location of spent casings has been (or can be) tested, nor did he indicate
whether such a method has been subjected to peer review and publication," failed to
identify "any literature supporting the theory that one could determine the origin of a shot
based on the location of shell casings at a crime scene," and failed to address "the known
or potential error rate of [his] chosen method of determining shooter
location"). Furthermore, there is no information regarding Boswell's methodology in
determining Hicks and Green's supposed movement while shooting based on the shell
casings.

Toolmarks --- Expert unqualified: United States v. Smallwood, 2010 WL 4168823
(W.D. Ky.): The defendant moved to exclude the government’s expert testimony that the knife
found by law enforcement was the knife that slashed the tires of a vandalized vehicle. The court
granted the motion, finding that the witness was unqualified --- the witness was a firearms expert,
not a toolmarks expert. The court provided some helpful background:

According to The Association of Firearm and Tool Mark Examiners (‘AFTE’), a
match is determined if a “specific set of [tool marks] demonstrates sufficient agreement in
the pattern of two sets of marks.” See National Research Council of the National
Academies, Strengthening Forensic Science in the United States: A Path Forward (2009)
(hereinafter “Strengthening”). AFTE standards acknowledge that these decisions involve
subjective qualitative judgments and that the accuracy of examiners’ assessments is “highly
dependent on their skill and training.” * * * Even with new technology, “the decision of
the [tool mark] examiner remains a subjective decision based on unarticulated standards.”

By AFTE’s own standard, there is no reliability in the instant case. While Gerber
is most likely an expert in firearm identification, that expertise cannot be transferred to
other marks. * * * Given the subjective nature of firearm and tool mark identification, the
relative frequency of firearm cases compared to tool mark cases—and knife cases in
particular—necessarily makes a tool mark identification less reliable than a firearm
identification. This goes directly to the “skill and experience an examiner is expected to
draw on.” Strengthening, pg. 155.

Similar to polygraphs, it is important for this Court to thoroughly examine the
underlying reliability of a tool mark identification before allowing expert testimony at trial.

* ** A thorough examination of the facts and science present in this case must lead to a
finding of unreliability and exclusion.
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Toolmarks: Court Order Limiting Overstatement Consistently with DOJ Uniform
Standards: United States v. Haig, 2019 WL 3683584 (D. Nev.): Haig was charged in connection
with the October 2017 Las Vegas music festival mass shooting. Boxes of ammunition were found
in the shooter’s room addressed from the defendant. Haig admitted that he sold the shooter
ammunition, but claimed that he did not manufacture the ammunition. He claimed the ammunition
from the Las Vegas crime scene would not have the toolmarks of his manufactured ammunition.
The government’s toolmark expert intended to testify on the process of reloading ammunition,
identifying ammunition, identifying toolmarks, and his conclusions in this case. The court rejected
the defendant’s argument that the methodology of toolmark identification was unreliable, stating
that the Ninth Circuit “has consistently affirmed the admission of toolmark identification evidence
and expert testimony of that evidence. See, e.g., United States v. Cazares, 788 F.3d 956, 988 (9th
Cir. 2015); see also, e.g., United States v. Felix, 727 Fed. App’x 921, 924-925 (9th Cir. 2018).
Smith’s anticipated testimony falls well-within the type of evidence which the Ninth Circuit has
previously considered. Thus, Smith’s methods are reliable and his testimony is admissible.”

The court noted, however, that “scientific certainty” is an improper characterization of
expert conclusions based on toolmark identification methods --- because the conclusions are based
on subjective judgment and have not been validated as science. But the court also emphasized that
“[t]he government concedes this point and represents that Smith will not provide such testimony
as it would violate the Depart of Justice’s uniform standards for testimonies and reports.”

While recognizing the importance of the DOJ standards, the court stated:

Nevertheless, the court will exercise caution and exclude Smith from testifying that
he reached his conclusions with scientific certainty or other similar standards of
reasonable certainty.

Voice identification: United States v. Felix, 2019 WL 2744621 (S.D. Ohio): The
defendant was indicted for armed bank robbery and sought to introduce expert testimony to rebut
the voice identification procedures conducted by the government. The expert would opine that (1)
the earwitness procedure used for voice identification was untested and unreliable, (2) Felix’s
voice did not have any anomalies that would draw attention to his voice, (3) memory research is
relevant to police investigators’ results, and (4) the audio from the recorded traffic stop was poor
quality, the signal was enhanced for analysis, and the hearing of listeners could be a factor.

The government did not dispute the expert’s qualifications, but the court conducted an
independent analysis of the expert’s qualifications anyway. The court noted that the expert had a
Ph.D. in Psychoacoustics, was a Professor of Speech and Hearing Sciences, and published and
presented extensively on speech and voice analysis. The court concluded that the expert could
opine on the science of voice analysis and audiology as well as how people recognize vocal
patterns, but he could not testify as to whether police practices of voice identification were
appropriate or the credibility of victims’ voice identifications.
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To analyze reliability, the court cited to the Daubert factors (testability, peer-reviewed, rate
of error, standards and controls, general acceptance). The government argued that the expert’s
opinion was based on decades-old research and that voice identification or “earwitness” research
is less developed and is usually not accepted by courts. The government also cited to Rule 901°s
advisory notes that state “voice identification is not a subject of expert testimony.” However, the
court mentions that the advisory notes were from 1972 and relied on cases from 1935-1952, also
decades old, as the government claimed of the expert’s research. However, the defense provided
an updated supplemental research list relied upon by the expert which were significantly more
recent. The court found that based on the updated research and the expert’s background, education,
and experience in the relevant areas, there was a sufficiently reliable foundation to support his area
of expertise, but once again, not enough to reliably support his opinions on law enforcement
procedures or victim credibility.
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Committee on Rules of Practice and Procedure
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One Columbus Circle, NE

Washington, DC 20544
RulesCommittee_Secretary(@ao.uscourts.gov

Re:  Proposed Rulemaking on Federal Rule of Evidence 702

Dear Members of the Committee on Rules of Practice and Procedure:

The American Association for Justice (“AAJ”) submits this comment regarding the
Advisory Committee on Rules of Evidence’s consideration of rulemaking related to Federal Rule
of Evidence 702 (“Rule 702"). AAJ is a national, voluntary bar association established in 1946 to
strengthen the civil justice system, preserve the right to trial by jury, and protect access to the
courts for those who have been wrongfully injured. With members in the United States, Canada,
and abroad, AAJ is the world’s largest plaintiff trial bar. AAJ members primarily represent
plaintiffs in personal injury actions, employment rights cases, consumer cases, class actions, and
other civil actions, and regularly use the federal rules, including Rule 702, in their practice.

As the Committee has continued its consideration of whether to modify Rule 702, two
suggestions have emerged: whether to add a “preponderance of the evidence” standard to the rule
itself and whether the rule should address what have been labeled “overstatements” by expert
witnesses. While AAJ members remain concerned about this rulemaking in general, and
recommend no amendments to Rule 702, for the purposes of this comment it is the latter suggestion
on which AAJ now focuses, specifically whether a new subdivision (e) should be added to the rule
to prohibit overstatements by experts.! It is AAJ’s position that the proposed amendment should
be rejected as it needlessly divides the bar, would not work for the variety of cases that use the
rule, and has numerous likely unintended consequences—including judicial misapplication of the
rule.

! See Standing Committee Agenda Book, 444 (Jan. 5, 2021), https://www.uscourts.gov/sites/default/files/2021-
01 standing_agenda_book.pdf (“At its November meeting, the Committee considered a proposal to add a new
subdivision (e) to Rule 702 that would essentially prohibit any expert from drawing a conclusion overstating what
could actually be concluded from a reliable application of a reliable methodology. In a provisional vote, a majority of
the members decided that the amendment was not necessary, because Rule 702(d) already requires that the expert’s
opinion be a reliable application of a reliable methodology.”).
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The Proposed Amendments are Far-Reaching and Controversial

This rulemaking commenced in an attempt to respond to issues specifically surrounding
forensic expert evidence. The Committee has indicated that it is interested in amending the rule
to focus on “one important aspect of forensic testimony,” overstatements, and consulted
extensively with DOJ on the issue.? Forensic experts have continued to be the focus of the
rulemaking, despite the fact that such a rule change would impact far more than just forensic
experts and criminal cases. That is, the rulemaking has naturally expanded in a way that would
impact virtually all cases. The expansion has also resulted in disagreements between different
factions of the bar and a clear division between how these proposed amendments would impact
criminal and civil cases.

1. Rule 702 Must Work for All Parties

Instead of working for all different types of practitioners, this rulemaking pits prosecutors
against criminal defense lawyers, with the former declaring that Rule 702 as currently written is
working as intended and the latter indicating concerns that without a rule change, criminal
defendants will be wrongfully convicted based on improper expert testimony. AAJ takes no
position on the use or misuse of Rule 702 in criminal cases at this juncture and instead focuses on
the application of the rule and proposed changes in civil cases. However, the proposed rulemaking
has aligned the plaintiff’s bar, normally naturally aligned with the criminal defense bar, with
prosecutors. That is, AAJ members generally agree that Rule 702 as currently written has been
able to address any concerns about overstatements.

There is also strong disagreement between the civil plaintiff bar and civil defense bar. The
civil defense bar has made it clear that it believes Rule 702 to be vastly misunderstood and
misapplied by the courts, commenting that the rule must be changed in order to clarify the law.?
In contrast, the civil plaintiff bar has grave concerns about the impact of such an unnecessary rule
change—on an issue that is already able to be addressed by the rule itself (along with the existing
Note, which provides sufficient guidance)—which is sure to lead to confusion, delay, and
erroneous restrictions on testimony.

While it is to be expected that proposals to change rules will lead to divergent views on
opposite sides of the bar, where a proposal to change a Rule of Evidence sounds sirens of deep
division in both the criminal and civil bar, it strongly suggests that the rule change is likely to
create greater controversy and less clarity. Reaching a consensus amidst these and other diverging
viewpoints is a challenge and indicative that the proposed rule will vastly differ in the way that it
impacts attorneys and their clients.

2 Id. (“But the Subcommittee did express interest in considering an amendment to Rule 702 that would focus on one
important aspect of forensic expert testimony --- the problem of overstating results (for example, by stating an opinion
as having a “zero error rate”, where that conclusion is not supportable by the methodology). The Committee has heard
extensively from DOJ on the important efforts it is now employing to regulate the testimony of its forensic experts,
and to limit possible overstatement.”).

3 See, e.g., Lawyers for Civil Justice Comment (Oct. 20, 2020), https://www.uscourts.gov/rules-policies/archives
/suggestions/lawyers-civil-justice-20-ev-y.
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2. Rule 702 Must Work for All Cases

The consensus of the Committee thus far has been that the proposed rule will apply broadly
and not be limited to a specific kind of case (i.e. not limited to criminal cases and/or forensic
experts). Central to the Federal Rules of Evidence is its application to al/l kinds of cases and
different types of witnesses. There are many cases that use Rule 702 in addition to those most
frequently discussed by this Committee, namely criminal cases and pharmaceutical drug and
medical device-based MDLs. However, the Committee has not fully considered the impact of an
overstatement amendment to these cases.

A quick look at the wide variety of cases that use Rule 702 and would be impacted by a
subdivision (e) demonstrates that the proposed changes are untenable in each and every such case.
Examples of such scenarios include: 1) forensic accounting for white collar crime, commercial
business and insurance litigation; 2) building and structural engineers for ADA cases; 3) auto and
trucking accident reconstruction experts; 4) aviation experts, including aeronautical engineers; and
5) business experts, such as specialists in forensic economics, business valuation, and lost
business/earnings evaluations. This list is certainly not exhaustive, but illustrates the breadth of
litigation that is likely to apply Rule 702. The type of testimony elicited from each such expert
witness is sure to vary greatly in each instance, as is the potential for alleged overstatements.

Further, the rule amendment would increase expert witness expenses, and unnecessarily
burden the Court, in relatively low-dollar/limited damage cases, hindering the ability of injured
plaintiffs to pursue relief in a “just, speedy and inexpensive” determination of their cases, as Fed.
R. Civ. P. 1 dictates. In such cases, if there is a new layer of challenges to experts, case management
and case costs will increase disproportionately in comparison to high-dollar value cases where
there is already a commitment to substantial sums being spent on both sides. That is, the smaller
cases will be unnecessarily “punished” by this rule change and that impact will disproportionately
affect plaintiffs pursuing certain civil claims, including state claims removed to federal court due
to diversity jurisdiction that just barely meet the amount in controversy threshold of $75,000.00.

3. AAJ Recommends Against Moving Forward with Rule 702(e)

In order to reach consensus—and not send to formal rulemaking a rule that hopelessly
divides the bar—AAJ recommends against moving forward with proposed Rule 702(e). At best,
this rule change will not change current practice. At worst, the rule change will lead to increased
motion practice, will clog the courts’ dockets without tangible benefits, will cause confusion, and
will further delay. These harms do not outweigh any benefit of a proposed rule change that adds
language to deal with a potential problem that can already be covered and considered by Rule 702
as it is currently written.

Moreover, as indicated in its November 6, 2020 letter, DOJ has proposed that this
rulemaking be paused in order to determine whether DOJ’s Uniform Language for Testimony and
Reports (“ULTR”) initiatives are working.* And thus far, it appears that these recommendations

4 Department of Justice Letter, 952 (Nov. 6, 2020),
https://www.uscourts.gov/sites/default/files/agenda_book for evidence rules committee_meeting_november 13 2
020final.pdf (“The Department’s Forensic Science webpage currently contains 16 ULTRs, many updated this past
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are being followed to properly limit the scope of forensic expert testimony. As the DOJ’s letter
expresses, steps are being taken to address the issues and perceived problems with overstatements
and Rule 702. This process should be allowed to continue in order to determine how overall
implementation is working for cases, especially since the rulemaking commenced as a result of
those types of cases that the ULTR initiatives are affecting. To properly determine whether a rule
change is actually needed, the process must be given a sufficient amount of time to play out.

There is a real risk of unintended consequences as a result of amendments to Rule 702 that
apply to all experts. First, related appellate litigation will undoubtedly proliferate as a result, adding
years to the lifetime of each affected case, when judges themselves do not believe there is a real
problem with the rule. Unnecessary delay and related costs of appeal do not benefit the parties or
the courts. Second, many courts were already backlogged prior to the pandemic, which has created
further delays for parties.” The proposed amendment would compound this problem. Third,
confusion will inevitably arise over interpretation of the amendment—specifically, what, if any,
substantive differences exist between the existing Rule 702 and the amended version? Instead of
providing clarity, the addition of 702(e) will lead to uncertainty. For example, as one Committee
member posited at the October 2020 Evidence Rules Committee meeting, an unintended
consequence to the addition of 702(e) may be that practitioners and courts see a rule change and
believe that they now need to do something differently under Rule 702, even when nothing has
really changed. There is broad agreement that Rule 702 is equipped to deal with overstatements as
it is currently written; what message is being sent by a rule change or addition of this language to
the Committee Note?

With criminal issues resolving themselves, the need for an amendment diminishes while
the risk of the unintended consequences as a result of Rule 702(e) remains.

Specific Problems with Proposed Rule: FRE 702(e)

1. There is a risk for judicial misapplication of this rule.

Some courts will not understand that “overstatement” has limited application. And,
improper limits by a court on an expert due to confusion surrounding overstating conclusions will
result in restrictions on otherwise reliable expert testimony. Even non-forensic experts sometimes
may be questioned about the principles or methods used to reach an opinion. Is this actually an
overstatement problem? This potential rule change opens a Pandora’s Box of potential time-
consuming issues that the courts will have to manage. For example, in a construction defect case,
besides evaluating the testimony of experts in the fields of engineering and architecture (the heart
of such a case), the court must decide tangential issues that under a Rule 702(e) become the subject

summer to further address important qualifications and limitations of expert testimony in various forensic
disciplines™).

5 See, e.g., Melissa Chan, ‘I Want This Over.’ For Victims and the Accused, Justice Is Delayed as COVID-19 Snarls
Courts, TIME (Feb. 22, 2021), https://time.com/5939482/covid-19-criminal-cases-backlog/; ABA, Pandemic disrupts
Justice  system, courts (Mar. 16, 2020), https://www.americanbar.org/news/abanews/aba-news-
archives/2020/03/coronavirus-affecting-justice-system/; Deborah Becker, Mass. Court Case Backlog Doubles During
The Pandemic, WBUR News (Dec. 5, 2020), https://www.wbur.org/news/2020/12/25/mass-court-case-backlog-
covid; Jeff Amy, Georgia judges: Pandemic could backlog jury trials for years, AP News (Jan. 20, 2021),
https://apnews.com/article/pandemicstrialsgeorgiacoronaviruspandemiccourtsd1682648277dd4d3bfc918fee31777¢e5
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of additional expert testimony on insurance or reinsurance policies covering a general contractor
or builder. Or, in a case involving construction defects, if an expert testifies that they have never
before observed such a serious defect, could that expert’s testimony technically be considered an
overstatement, even if true? Indeed, is there a risk that expert opinions in cases featuring novel
claims could be susceptible to issues of overstatement generally? And is each foundational aspect
of an expert’s opinion subject to an “overstatement” challenge?

2. Examples of how “overstatement” by experts can be misconstrued.

The term “overstatement” alone will lead to confusion and avoidable challenges for the
courts. How is the term defined? What guidelines does a judge have to determine what opinions
amount to an overstatement? How many appeals result from the revised rule? The very fact that
the term does not lend itself to a uniform understanding runs counter to the stylistic focus the
Federal Rules of Evidence place on “easily understood terminology.”

Additionally, there may be experts that provide both a scientific and a professional opinion.
For example, an engineer providing an opinion about shoddy construction may apply his or her
engineering degree to testify about the wrong type of support beam installed or cement poured in
a building, which resulted in a building collapse. This expert may also testify, based on experience,
about the size and scope of the problem. Are all parts of this expert’s opinion now subject to
additional scrutiny and will this disproportionately negatively affect plaintiff-side experts? There
is a reason that corporate defense interests heavily favor this rule change.

Indeed, there are many experts who combine quantitative and qualitative results, or are
necessary to provide testimony that is in part scientific and in part unempirical or experience-
based. It seems as if these common civil litigation fact patterns have not been fully reviewed, yet
these are the types of questions and situations that courts will need to grapple with should Rule
702(e) be added, fueled by additional challenges by parties seeking to exclude expert testimony.

Below are just two examples to illustrate how an “overstatement” rule could be
misconstrued:

a) Automobile Products Defect Cases. In litigation that involves seatback failures, the
injuries occur when a car is rear ended, causing the driver or passenger front seat to
collapse backward. The driver falls backwards, often sustaining a head injury, and in
some instances colliding with their own child who is seated in a car seat behind them.
The injuries can be catastrophic. Experts provide complicated information relating to
accident reconstruction, biomedical experts, and design experts, many of whom are
running tests on the failed part of car to show structural and design defects, and could
include the following:

1. Accident Reconstruction Experts. These are engineers, most often mechanical
engineers, who evaluate the damage done to the car and the speeds involved in
the crash, and who sometimes perform crash tests to determine the speed and
severity of the crash, which can be compared against crash test data run by the
manufacturers.
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ii.  Biomechanical Engineers or Doctors. Such experts would explain how the
specific injuries suffered by the plaintiff are related to the failed part of the car
and not just related to the impact of the crash itself. Testimony would show how
the defective design resulted in a specific type of injury.

iii.  Design Engineer. This expert is often someone who previously worked for a
manufacturer or who is an engineer with a degree in mechanical engineering.
They will offer opinions about how the seat or the fuel tank could have been
designed differently, the cost of an alternative design, and the technical
feasibility of such a design. In the seatback cases, there are some seat designs
that are much stronger and more rigid than others. Those are usually the designs
that a plaintiff’s expert will testify about. (There is also an emerging type of
case in which the issues deal with algorithms used to determine when a seat belt
pretensioner or airbag should deploy, which require an engineer who has
training in developing computer algorithms.)

Defendants already make regular motions to exclude these experts, even though they have
engineering and medical backgrounds and often years of familiarity with the product defect
alleged. A proposed rule change on overstatement would lead to additional arguments
regarding the expert’s qualifications and scope of testimony.

b) Civil Rights Cases. Cases involving qualified immunity and police misconduct for
civil rights violations are certainly not new; however, they have gained more
attention in the past year. Recent examples include: a deputy sheriff who ordered 6
children at gunpoint to lie on the ground and shot one of them, a 10-year-old, while
attempting to shoot a pet dog; a police dog being unleashed on a suspect who was
sitting with his hands in the air; an inmate held in appallingly inhumane conditions.®
The types of experts that may be necessary for these types of cases are seemingly
endless and include experts commonly used in criminal cases, such as toxicologists
and forensic pathologists.

i.  Toxicologists. These experts generally have an M.D. or B.S. in
Chemistry/Biology/Toxicology paired with experience in a forensic lab. They
may be necessary to discuss the application of claimed intoxication or “excited
delirium.” Toxicologists draw data on whether an amount is “toxic” or “lethal”
from literature published in the field, and it may be perplexing for a court to
determine whether the expert is overstating the weight they give to the studies
to support their opinion despite the expert’s proper use of an accepted scientific
methodology.

ii.  Biomechanical Engineers. These experts are necessary to analyze the physical
evidence to determine if injuries are consistent or inconsistent with certain
factual scenarios. They are particularly important in asphyxiation cases. They
typically have a Ph.D. in fields such as engineering, biomechanics, or

¢ Corbitt v. Vickers, 929 F.3d 1304 (11th Cir. 2019), cert. denied, 141 S.Ct. 110 (Mem) (2020); Baxter v. Bracey, 751
Fed.Appx. 869 (6th Cir. 2018), cert. denied, 140 S.Ct. 1862 (2020); Taylor v. Riojas, 141 S.Ct. 52 (2020).
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ergonomics. Application of a biomechanical engineer expert testimony to a
police force incident may require nuanced application of methodologies that
will require courts to determine whether the new application is still “scientific.”

iii.  Forensic Pathologists. These experts are necessary to connect the use of force
with an injury and/or cause of death. They can be of particular importance in
asphyxiation cases. Courts may find it more difficult to assess whether opinions
regarding bullet path, entry/exit wound identification, and observable injuries
such as stippling in the skin from a burn are “scientific” or “medical” opinions
as opposed to general observations from experience.

iv.  Sociologists. These experts are used to discuss implicit bias, racial bias, and
biased policing. As their opinions are typically based on sociological studies
and statistics, under Rule 702(e) the court may find it difficult to separate out
their testimony to determine to which parts the overstatement rule applies.

All of these experts can apply “scientific principles and methodology,” yet are susceptible
to overstatement challenges, particularly when their testimony is more subjective in nature.

The sheer number of potential scenarios provides just a small sample of how an amendment
on overstatements could delay litigation and backlog dockets. Confusion by courts would be
multiplied if the Committee wrote a note overturning certain case law. Such situations must be
avoided by the Committee as it considers how this rulemaking should move forward.’

* sk ok

AAJ thanks the Committee for its continued work on this rulemaking and respectfully
requests that the Committee remove from consideration the addition of a subdivision (e) to Rule
702. It is an unnecessary rule change that would only lead to confusion and misapplication of a
rule that is already working as it should. Please direct any questions regarding these comments to
Susan  Steinman, AAJ Senior Director of Policy and Senior Counsel, at
susan.steinman(@justice.org or (202) 944-2885.

Respectfully submitted,

Q;"—"—,a é@

Tobias L. Millrood
President
American Association for Justice

7 A suggestion to specifically overturn case law in the Rule 702 Committee Note was recently suggested by Lawyers
for Civil Justice (Feb. 8, 2021), https://www.uscourts.gov/sites/default/files/21-ev-a_suggestion from lcj_-
_rule_702_0.pdf. Specific rejection of established case law precedent would not only lead to confusion, it would lead
to a substantial increase in appellate review, causing further delay.
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LAWYERS FOR CIVIL JUSTICE

COMMENT
to the
ADVISORY COMMITTEE ON EVIDENCE RULES
and its
RULE 702 SUBCOMMITTEE

A NOTE ABOUT THE NOTE: SPECIFIC REJECTION OF ERRANT CASE LAW IS
NECESSARY FOR THE SUCCESS OF AN AMENDMENT CLARIFYING RULE 702’s
ADMISSIBILITY REQUIREMENTS

February 8, 2021

Lawyers for Civil Justice (“LCJ”)! respectfully submits this Comment to the Advisory
Committee on Evidence Rules (“Committee”) and its Rule 702 Subcommittee
(“Subcommittee™).

INTRODUCTION

As the Subcommittee prepares its draft Rule 702 amendments for Committee consideration in
April, the language of the proposed Note is critical. Because the contemplated textual change to
the Rule is modest, the Note will likely determine whether the draft amendment package will
achieve the Committee’s purpose of focusing courts on the Rule’s admissibility standards in
contrast to certain caselaw statements that are inconsistent with the Rule. The only unambiguous
way for the Note to convey the intent of the amendment is to reject the specific offending
caselaw by name.

I. THE NOTE SHOULD SPECIFICALLY REJECT THE THREE MOST
FREQUENTLY CITED CASES THAT ARE INCOMPATIBLE WITH
RULE 702

The central problem that the amendment aims to cure—courts’ incorrect determinations that an
expert’s factual basis and application of methodology are matters of weight rather than

! Lawyers for Civil Justice (“LCJ”) is a national coalition of corporations, law firms, and defense trial lawyer
organizations that promotes excellence and fairness in the civil justice system to secure the just, speedy, and
inexpensive determination of civil cases. For over 30 years, LCJ has been closely engaged in reforming federal
procedural rules in order to: (1) promote balance and fairness in the civil justice system; (2) reduce costs and
burdens associated with litigation; and (3) advance predictability and efficiency in litigation.

Advisory Committee on Evidence Rules | April 30, 2021 Page 211 of 486



admissibility>—exists largely because courts rely on statements originating from older decisions
that were not interpreting Rule 702’s requirements.®> Three cases in particular, Loudermill v.
Dow Chem. Co.,* Viterbo v. Dow Chem. Co.,’ and Smith v. Ford Motor Co.%, are frequent
sources of incorrect statements about Rule 702’s standards. Research shows that, between
January 1, 2015, and September 14, 2020:

e 212 federal cases recited the following statement: “As a general rule, the factual basis of
an expert opinion goes to the credibility of the testimony, not the admissibility, and it is
up to the opposing party to examine the factual basis for the opinion in cross-
examination.””

e 152 federal cases recited this statement: “[Q]Juestions relating to the bases and
sources of an expert's opinion affect the weight to be assigned that opinion rather than
its admissibility.”

2 Hon. Patrick J. Shiltz, Report of the Advisory Committee on Evidence Rules (Dec. 1, 2020) at 5, in COMMITTEE
ON RULES OF PRACICE AND PROCEDURE JANUARY 2021 AGENDA BOOK 441 (2021),
https://www.uscourts.gov/sites/default/files/2021-01_standing_agenda_book.pdf (“The Committee has determined
that in a fair number of cases, the courts have found expert testimony admissible even though the proponent has not
satisfied the Rule 702(b) and (d) requirements by a preponderance of the evidence. . . . [A]t at the November
meeting, there was general agreement that adding the preponderance of the evidence standard to the text of Rule 702
would be a substantial improvement that would address an important conflict among the courts.”).

3See, e.g., Zamora v. Hays Consol. Indep. Sch. Dist., No. 1:19-CV-1087-SH, 2020 WL 6528077, at *1 (W.D. Tex.
Nov. 5, 2020) (“The Court finds that all of Defendant’s objections to Garza’s testimony can be addressed at trial.
‘As a general rule, questions relating to the bases and sources of an expert’s opinion affect the weight to be assigned
that opinion rather than its admissibility and should be left for the [trier of fact’s] consideration.” Viterbo v. Dow
Chem. Co., 826 F.2d 420, 422 (5th Cir. 1987).”). See also Thomas D. Schroeder, Toward a More Apparent
Approach to Considering the Admission of Expert Testimony, 95 NOTRE DAME L. REV. 2039, 2045
(2020)(discussing failure of First Circuit to apply Rule 702(b) in Milward v. Acuity Specialty Prods. Grp., Inc., 639
F.3d 11 (1* Cir. 2011) and noting that the “court of appeals’s error may have resulted in part from the fact that it
cited cases decided before the 2000 amendment to Rule 702, a problem not unique to this case.”).

4863 F.2d 566 (8th Cir. 1988).
5826 F.2d 420 (5th Cir. 1987).
6215 F.3d 713 (7" Cir. 2000).

7 Loudermill, 863 F.2d at 570. Bayer’s recent comment identified 212 federal cases issued in the period Jan 1, 2015
through Sept. 14, 2020 that recite this statement. See Bayer Corp., Amending Federal Rule of Evidence 702 at 1 &
n.1, 20-EV-0 Suggestion from Bayer — Rule 702 (Sept. 30, 2020). In the period following Bayer’s search, the
Loudermill language has appeared in an additional 20 rulings. See, e.g., NuTech Orchard Removal, LLC, v.
DuraTech Indus. Int'l, Inc., No. 3:18-CV-00256, 2020 WL 6994246, at *5 (D.N.D. Oct. 14, 2020)(“It is well settled
that ‘the factual basis of an expert opinion goes to the credibility of the testimony, not the admissibility.” In the
Court’s view, the differences between the 5064T and 5064 models can be adequately addressed during cross-
examination and are not a basis for excluding [the expert’s] opinions.”)(quoting Sappington v. Skyjack, Inc., 512
F.3d 440, 450 (8™ Cir. 2008), which takes the quoted passage from Triton Corp. v. Hardrives, Inc., 85 F.3d 343, 347
(8th Cir.1996), which in turn draws the language from Loudermill).

8 Viterbo, 826 F.2d at 422. Bayer found 152 federal cases decided between Jan 1, 2015 and Sept. 14, 2020
incorporating this assertion. See Bayer Corp., Amending Federal Rule of Evidence 702 at 1 & n.2, 20-EV-O
Suggestion from Bayer — Rule 702 (Sept. 30, 2020). Since then, 18 more rulings have relied on the Viterbo

2
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e 79 cases incorporated the following statement: “Soundness of the factual underpinnings
of the expert’s analysis and the correctness of the expert’s conclusions based on that
analysis are factual matters to be determined by the trier of fact[.]”’

The reliance on these archaic cases is so pervasive that courts in every federal circuit have cited
them in analyzing challenges to the admissibility of opinion testimony within the last few
years.!® A cure will not automatically follow from the (appropriately) modest textual

language. See, e.g., Trevelyn Enterprises, L.L.C. v. SeaBrook Marine, L.L.C., No. CV 18-11375, 2021 WL 65689,
at *2 (E.D. La. Jan. 7, 2021)(“With respect to defendants’ argument that Boulon's testimony is based upon
unsupported factual and legal conclusions and speculation, this challenge goes to the bases for Boulon's opinion.
‘[Q]uestions relating to the bases and sources of an expert's opinion[,] affect the weight to be assigned that opinion r
ather than its admissibility and should be left for the [fact-finder's] consideration.’”)(quoting United States v. 14.38
Acres of Land, 80 F.3d 1074, 1077 (5th Cir. 1996), which itself quotes Viterbo).

® Smith, 215 F.3d at 719 (7™ Cir. 2000). Since January 2015, 79 federal rulings have incorporated or closely
paraphrased this statement from Smith. See, e.g., Stapleton v. Union Pac. R.R. Co., No. 16-CV-00889, 2020 WL
2796707, at *6 (N.D. Ill. May 29, 2020)(“these and Stapleton’s other factual criticisms go to the weight of Mathias’s
opinions, not their admissibility. See Smith, 215 F.3d at 718 (‘The soundness of the factual underpinnings of the
expert’s analysis and the correctness of the expert’s conclusions based on that analysis are factual matters to be
determined by the trier of fact.”).”). Courts also repeat a similar statement from Hurst v. United States, 882 F.2d
306, 311(8th Cir. 1989): “Any weaknesses in the factual underpinnings of [the expert’s] opinion go to the weight
and credibility of his testimony, not to its admissibility.” See, e.g., Acevedo v. NCL (Bahamas) Ltd., 317 F. Supp. 3d
1188, 1197 (S.D. Fla. 2017)(“Based upon a review of the report and Mr. Camuccio's observations which provide the
basis for his conclusions, the report and testimony on the issues contained therein are admissible. As the Court of
Appeals for the Eleventh Circuit has stated, ‘[a]ny weaknesses in the factual underpinnings of [the

expert's] opinion go to the weight and credibility of his testimony, not to its admissibility.” Sorrels, 796 F.3d at 1285
(quoting Hurst v. United States, 882 F.2d 306, 311 (8th Cir. 1989).”).

10 First Circuit: See, e.g., Milward v. Acuity Specialty Prods. Grp., Inc., 639 F.3d 11, 22 (1% Cir. 2011)(quoting
Smith); Coffin v. AMETEK, Inc., No. 2:18-CV-472-NT, 2020 WL 5552113, at *2 (D. Me. Sept. 16, 2020)
(reiterating Loudermill language); Irish v. Fowler, No. 1:15-CV-00503-JAW, 2019 WL 1179392, at *8 (D. Me.
Mar. 13, 2019)(same). Second Circuit: See, e.g., Feliciano v. CoreLogic Saferent, LLC, No. 17 CIV. 5507 (AKH),
2020 WL 6205689, at *3 (S.D.N.Y. June 11, 2020)(referencing Loudermill pronouncement); Chill v. Calamos
Advisors LLC, 417 F. Supp. 3d 208, 246 (S.D.N.Y. 2019)(same); Clark v. Travelers Companies, Inc., No.
216CV02503ADSSIL, 2020 WL 473616, at *5 (E.D.N.Y. Jan. 29, 2020)(same). Third Circuit: See, e.g., First Union
Nat. Bankv. Benham, 423 F.3d 855, 862 (8th Cir. 2005) (quoting language that originated in Loudermill); United
States v. Kraynak, No. 4:17-CR-00403, 2020 WL 6561897, at *7 (M.D. Pa. Nov. 9, 2020)(same); UPMC v. CBIZ,
Inc., No. 3:16-CV-204, 2020 WL 2736691, at *5 (W.D. Pa. May 26, 2020)(paraphrasing Loudermill statement).
Fourth Circuit: See, e.g., Patenaude v. Dick’s Sporting Goods, Inc., Case No. 9:18-CV-3151-RMG, 2019 WL
5288077, at *2 (D.S.C. Oct. 18, 2019) (referencing language that originated in Loudermill); Ward v. Autozoners,
LLC, Case No. 7:15-CV-164-FL, 2018 WL 10322906, at *3 (E.D. N.C. Apr. 16, 2018) (Viterbo statement);
Krakauer v. Dish Network, L.L.C., No. 1:14-CV-333,2015 WL 5227693, at *11 (M.D.N.C. Sept. 8, 2015)(quoting
Smith). Fifth Circuit: See, e.g., Hale v. Denton Cty., No. 4:19-CV-00337, 2020 WL 4431860, at 4 (E.D. Tex. July
31, 2020)(quoting Viterbo),; Trevelyn Enterprises, L.L.C. v. SeaBrook Marine, L.L.C., No. CV 18-11375,2020 WL
6822555, at *2 (E.D. La. Nov. 20, 2020)(quoting statement that originated in Viterbo); Fogleman v. O'Daniels, No.
1:16-CV-210-JCG, 2017 WL 11319287, at *2 (S.D. Miss. Dec. 5, 2017)(quoting Viterbo). Sixth Circuit: See, e.g.,
Cent. Transp., LLC v. Thermofluid Techs., Inc., No. 3:18-CV-80-TWP-DCP, 2020 WL 50393, at *8 (E.D. Tenn.
Jan. 3, 2020)(referencing statement that originated in Loudermill); Wischermann Partners, Inc. v. Nashville Hosp.
Capital LLC, No. 3:17-CV-00849, 2019 WL 3802121, at *1, *3 (M.D. Tenn. Aug. 13, 2019)(quoting language that
originated in Loudermill). Seventh Circuit: See, e.g., Hostetler v. Johnson Controls, Inc., No. 3:15-CV-226 ID, 2020
WL 5959811, at *4 (N.D. Ind. Oct. 8, 2020)(quoting Smith); Stapleton v. Union Pac. R.R. Co., No. 16-CV-00889,
2020 WL 2796707, at *6 (N.D. Ill. May 29, 2020) (same); Bakov v. Consol. World Travel, Inc., No. 15 C 2980,

3
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amendment the Subcommittee is expected to propose unless that purpose is specifically
explained in the Note. Such an approach has proven successful in similar amendment packages,
including the Note to the 2015 amendment of Federal Rule of Civil Procedure 37(¢e), which
explicitly rejected prior caselaw that was inconsistent with the amendment’s intent.!! As with
that rule amendment, the only clear way to communicate the purpose of the expected Rule 702
amendment proposal is to state that certain cases—here, Loudermill, Viterbo, Smith, and their
progeny—are rejected as incompatible with the rule. Express reference to rejected cases is even
more important here than in FRCP 37(e) because the purpose of the expected Rule 702 proposal
is to clarify rather than re-write the rule; it is easy to foresee that judges and litigants will not
perceive the addition of the familiar “preponderance of the evidence” phrase as displacing these
all-too-well-established precedents. A number of recent rulings show that even when courts
correctly recite the preponderance standard, they nevertheless confuse it with inconsistent
language from prior cases. Examples include:

e “The proponent of the expert testimony bears the burden of showing by a preponderance
of the evidence that the testimony is admissible. Rejection of expert testimony is the
exception rather than the rule, and expert testimony should be admitted if it advances the

2019 WL 1294659, at *12 (N.D. Ill. Mar. 21, 2019)(same). Eighth Circuit: See, e.g., David E. Watson, P.C. v.
United States, 668 F.3d 1008, 1014 (8th Cir. 2012)(quoting statement that originated in Loudermill); Nebraska
Plastics, Inc. v. Holland Colors Am., Inc., 408 F.3d 410, 416 (8th Cir.2005) (same); Owen v. Union Pac. R.R. Co.,
No. 8:19CV462, 2020 WL 6684504, at *4 (D. Neb. Nov. 12, 2020) (quoting Loudermill); Jayne v. City of Sioux
Falls, No. 4:18-CV-04088-KES, 2020 WL 2129599, at *7 (D.S.D. May 5, 2020)(same). Ninth Circuit: See, e.g.,
Hangarter v. Provident Life & Acc. Ins. Co., 373 F.3d 998, 1017 at n.14 (9th Cir. 2004) (referencing statement that
originated in Loudermill); A.B. v. Cty. of San Diego, Case No.: 18cv1541-MMA-LL, 2020 WL 4431982, at *9 (S.D.
Cal. July 31, 2020)(same); In re Crash of Aircraft N93PC on July 7, 2013 at Soldotna, Alaska, No. 3:15-cv-0112-
HRH, 2020 WL 1956823, at *6 (D. Alaska Apr. 22, 2020)(same). Tenth Circuit: See, e.g., Beebe v. Colorado, No.
18-CV-01357-CMA-KMT, 2019 WL 6044742, at *6 (D. Colo. Nov. 15, 2019)(quoting statement that originated in
Loudermill); Thompson v. APS of Oklahoma, LLC, No. CIV-16-1257-R, 2018 WL 4608505, at *5 n.15 (W.D. Okla.
Sept. 25, 2018)(same). Eleventh Circuit: See, e.g., Ocasio v. C.R. Bard, Inc., No. 8:13-CV-1962-T-36AEP, 2020
WL 7586930, at *7 (M.D. Fla. Dec. 22, 2020) (referencing statement that originated in Loudermill); Banks v.
Meclintosh Cty., No. 2:16-CV-53, 2020 WL 6873607, at *6 (S.D. Ga. Nov. 23, 2020)(quoting Viterbo); Garcia v.
Scottsdale Ins. Co., No. CV 18-20509-CIV, 2019 WL 1318090, at *2 (S.D. Fla. Mar. 22, 2019)(same); Ward v.
Carnival Corp., No. 17-24628-CV, 2019 WL 1228063, at *11 (S.D. Fla. Mar. 14, 2019)(quoting Smith). D.C.
Circuit: See, e.g., Sherrod v. McHugh, 334 F. Supp. 3d 219, 261 (D.D.C. 2018)(quoting Viterbo). Federal Circuit:
Apple Inc. v. Motorola, Inc., 757 F.3d 1286, 1320 (Fed. Cir. 2014), overruled on other grounds by Williamson v.
Citrix Online, LLC, 792 F.3d 1339 (Fed. Cir. 2015)(quoting Smith).

11 See, e.g., Notes of Advisory Committee on 2015 Amendment to Federal Rule of Civil Procedure 37:

Subdivision (e)(2). This subdivision authorizes courts to use specified and very
severe measures to address or deter failures to preserve electronically stored
information, but only on finding that the party that lost the information acted
with the intent to deprive another party of the information’s use in the litigation.
It is designed to provide a uniform standard in federal court for use of these
serious measures when addressing failure to preserve electronically stored
information. It rejects cases such as Residential Funding Corp. v. DeGeorge
Financial Corp., 306 F.3d 99 (2d Cir. 2002), that authorize the giving of
adverse-inference instructions on a finding of negligence or gross negligence.
(emphasis added)

4
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trier of fact’s understanding to any degree.”'?

e “The proponent of expert testimony bears the burden of establishing by a
preponderance of the evidence that the admissibility requirements are met. Although
there is a presumption of admissibility, the trial court is obliged to act as a ‘gatekeeper’
with regard to the admission of expert scientific testimony under Rule 702.”*3

e “The party seeking to introduce the expert testimony bears the burden of establishing by
a preponderance of the evidence that the proffered testimony is admissible. There is a
presumption that expert testimony is admissible[.]”'*

To ensure that courts and lawyers understand that the draft amendment’s purpose in articulating
the preponderance standard within Rule 702 is to end reliance on errant caselaw, the Note should
explicitly identify and reject the most-cited rulings. Exhibit A suggests edits that would
accomplish that goal.

II. THE NOTE SHOULD REJECT CASES PURPORTING TO IMBUE RULE 702
WITH A POLICY PREFERENCE IN FAVOR OF ADMITTING OPINION
TESTIMONY

Separately from substantive misstatements declaring that an expert’s basis and application are
not subject to the burden of production, some courts have incorrectly re-framed the admissibility
criteria by speculating about the policy purpose of Rule 702—specifically, stating that Rule 702
reflects a policy choice in favor of admitting opinion testimony. Examples are rampant,
including:

e “Rule 702 is a rule of admissibility rather than exclusion.”!?

e “Rule 702 should be applied with a ‘liberal thrust’ favoring admission[.]”’!®

12 Trice v. Napoli Shkolnik PLLC, No. CV 18-3367 ADM/KMM, 2020 WL 4816377, at *10 - *11 (D. Minn. Aug.
19, 2020)(quotation and citations omitted)(emphasis added).

13 Cyntec Co., Ltd. v. Chilisin Elecs. Corp., No. 18-CV-00939-PJH, 2020 WL 5366319, at *3 (N.D. Cal. Sept. 8,
2020)(citations omitted)(emphasis added).

4 S.E.C. v. Yorkville Advisors, LLC, 305 F. Supp. 3d 486, 503-04 (S.D.N.Y. 2018)(emphasis added).

3 Lampton v. C. R. Bard, Inc., No. 4:19-CV-00734-NKL, 2020 WL 7081107, at *2 (W.D. Mo. Dec. 3,
2020)(quoting Lauzon v. Senco Prods., Inc.,270 F.3d 681, 686 (8th Cir. 2001)); Metro Sales, Inc. v. Core
Consulting Grp., LLC, 275 F. Supp. 3d 1023, 1062 (D. Minn. 2017)(same).

YWendell v. GlaxoSmithKline LLC, 858 F.3d 1227, 1232 (9th Cir. 2017)(quoting Messick v. Novartis Pharm. Corp.,
747 F.3d 1193, 1196 (9th Cir. 2014)); Parks v. Ethicon, Inc., No. 20-CV-989 TWR (RBB), 2020 WL 6118774, at *2
(S.D. Cal. Oct. 16, 2020)(quoting Wendall); McMorrow v. Mondelez Int'l, Inc., No. 17-CV-2327-BAS-JLB, 2020
WL 1237150, at *4 (S.D. Cal. Mar. 13, 2020)(quoting Messick). See also Fed. Energy Regulatory Comm'n v.
Silkman, No. 1:16-CV-00205-JAW, 2019 WL 6467811, at *5 (D. Me. Dec. 2, 2019)(When the “adequacy of the
foundation for the expert testimony is at issue, the law favors vigorous cross-examination over exclusion.”)(citation
omitted); Hogland v. Town & Country Grocer of Fredericktown Missouri, Inc., No. 3:14CV00273 JTR, 2015 WL

5
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e “The standards governing admissibility under Rule 702 have been described as ‘liberal
and flexible,” embracing a general presumption of admissibility, pursuant to which
rejection of expert testimony is the exception rather than the rule[.]”!”

e Courts should exclude opinion testimony only when an expert’s opinion “is so
fundamentally unsupported that it can offer no assistance to the jury.”!8

e “There is a presumption that expert testimony is admissible, and the rejection of such
testimony is the exception rather than the rule.”!”

These statements are not only incorrect, but also improper. It is the Note’s job, not the courts’, to
explain the Committee’s intent in promulgating a rule. If the Note fails to do so, courts are more
likely to make inaccurate statements about the amendment’s purpose. This is more than a
semantic point; the purpose of the anticipated Rule 702 amendment will likely be lost if courts
continue to opine that Rule 702 reflects a policy judgment favoring admission. Unless
specifically rejected, erroneous statements of an outcome preference will undermine the clarity
and effectiveness of the Rule 702 amendment under contemplation. Exhibit A suggests edits that
would accomplish that goal.

3843674, at *1 n.4 (E.D. Ark. June 22, 2015)(“Rule 702 favors admissibility if the testimony will assist the trier of
fact, and doubts regarding whether an expert’s testimony will be useful should generally be resolved in favor of
admissibility.”)(citation omitted).

7 Zsa Zsa Jewels, Inc. v. BMW of N. Am., LLC, 419 F. Supp. 3d 490, 511-12 (E.D.N.Y. 2019)(quotations and
citations omitted)(emphasis added).

18 See, e.g., Owen, 2020 WL 6684504, at *4 -*5 (quoting Loudermill,863 F.2d at 570); Kraynak, 2020 WL
6561897, at *7 (quoting First Union Nat. Bank v. Benham, 423 F.3d 855, 862 (8th Cir. 2005)); Coffin, 2020 WL
5552113, at *2 (quoting Brown v. Wal-Mart Stores, Inc., 402 F. Supp. 2d 303, 309 (D. Me. 2005)); Cent. Transp.,
LLC v. Thermofluid Techs., Inc., No. 3:18-CV-80-TWP-DCP, 2020 WL 50393, at *8 (E.D. Tenn. Jan. 3,
2020)(quoting Hartley v. Dillard's, Inc., 310 F.3d 1054, 1061 (8th Cir. 2002)); Beebe v. Colorado, No. 18-CV-
01357-CMA-KMT, 2019 WL 6044742, at *6 (D. Colo. Nov. 15, 2019)(quoting with emphasis First Union Nat.
Bank, 423 F.3d at 862).

19 Cates v. Trustees of Columbia Univ., 16 Civ. 6524 (GBD)(SDA), 2020 WL 1528124, at *6 (S.D.N.Y. Mar. 30,
2020)(citing Borawick v. Shay, 68 F.3d 597, 610 (2d Cir. 1995)). See also Rella v. Westchester BMW, Inc., No.
7:16-CV-916 (JCH), 2019 WL 10270223, at *5 (D. Conn. Sept. 30, 2019)(“This gatekeeping function ‘is tempered
by the liberal thrust of the Federal Rules of Evidence and the ‘presumption of admissibility.””)(quoting Bunt v. Altec
Indus., Inc., 962 F. Supp. 313,317 (N.D.N.Y. 1997) and Borawick, 68 F.3d at 610); Price v. General Motors, LLC,
No. CIV-17-156-R, 2018 WL 8333415, at *1 (W.D. Okla. Oct. 3, 2018)(“[TThere is a presumption under the Rules
that expert testimony is admissible.”)(quotation omitted); Chapman v. Tristar Prods., Inc., No. 1:16-CV-1114, 2017
WL 1718423, at *1 (N.D. Ohio Apr. 28, 2017)(“Under this liberal approach, expert testimony is presumptively
admissible.”); Advanced Fiber Techs. Tr. v. J & L Fiber Servs., Inc., No. 1:07-CV-1191 LEK/DEP, 2015 WL
1472015, at *20 (N.D.N.Y. Mar. 31, 2015) (“In assuming this [gatekeeper] role, the Court applies a ‘presumption of
admissibility.””)(quoting Borawick, 68 F.3d at 610); Martinez v. Porta, 598 F. Supp. 2d 807, 812 (N.D. Tex.
2009)(“Expert testimony is presumed admissible”).

6
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CONCLUSION

The Note to the anticipated Rule 702 amendment proposal will bear an unusually high burden in
communicating the Committee’s purpose. That burden is complicated by the very phenomenon
motiving the amendment: widespread misunderstanding in the case law. It is therefore critical
for the Note to leave no doubt that the amendment rejects specific case law inconsistent with
Rule, including the three most widely cited cases that are perpetuating an erroneous weight-
versus-admissibility standard as well as cases that purport to give Rule 702 a policy preference in
favor of admission. Absent such clarity, the Note will invite the “Rulemakers’ Lament”? of
noncompliance as readers who see only a rule clarification will fail to connect the dots that the
amendment displaces some widely followed case law. The promise of the expected amendment
is to articulate the admissibility standards in a single place rather than requiring readers to
consult several sources; a fortiori, the Note explaining the amendment should be the
unambiguous authority on its meaning.

20 Richard Marcus, The Rulemakers’ Laments, 81 Fordham L. Rev. 1639, 1643 (2013)(“The rulemakers
may endorse one view and disapprove another; for a judge who embraced the disapproved view,
there may be a tendency to resist the rule, or at least not to embrace its full impact.”).

7
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Exhibit A

Draft Committee Note (from Nov. 13, 2020, Agenda Book, at 157-58) With Suggested Edits in
Redline

Rule 702 has been amended in &#e three respects. First, the Rule has been amended to clarify
and emphasize that the admissibility requirements set forth in the Rule must be established by a
preponderance of the eV1dence SeeRulet04(a)—Ofecourse-the Rule 104(a)standard-apphiesto

: Unfortunately, many courts have he%ée rnrsstated
that the cr1t1cal questlons of the sufﬁmency of an expert’s basis, and the application of the
expert’s methodology to the facts of the case, are generally questions of weight and not
admissibility. Fhesesalings Such statements are an incorrect application of Rules 702 and
104(a), and are rejected by this amendment, including in Loudermill v. Dow Chem. Co., 863 F.2d
566, 570 (8" Cir. 1988)( “As a general rule, the factual basis of an expert opinion goes to the
credibility of the testimony, not the admissibility, and it is up to the opposing party to examine
the factual basis for the opinion in cross-examination.”); Viterbo v. Dow Chem. Co., 826 F.2d
420, 422 (5™ Cir. 1987) “[Q]uestions relating to the bases and source of an

expert's opinion affect the weight to be assigned that opinion rather than its admissibility.”); and
Smith v. Ford Motor Co., 215 F.3d 713, 719 (7" Cir. 2000)(*“Soundness of the factual
underpinnings of the expert’s analysis . . . are factual matters to be determined by the trier of

fact[.]”).

Second, the amendment is intended to clarify that Rule 702 is to be applied neutrally and sets
forth the complete admissibility standard applicable to proposed opinion testimony, rejecting
cases that project a policy preference onto the rule such as Wendell v. GlaxoSmithKline LLC, 858
F.3d 1227, 1232 (9th Cir. 2017) (“Rule 702 should be applied with a ‘liberal thrust’ favoring
admission”) and Martinez v. Porta, 598 F. Supp. 2d 807, 812 (N.D. Tex. 2009)(‘“Expert
testimony is presumed admissible”), and cases that would add standards that are inconsistent
with rule’s requirements such as Hose v. Chicago Nw. Transp. Co., 70 F.3d 968, 974 (8th Cir.
1995)(“Only if an expert's opinion is ‘so fundamentally unsupported that it can offer no
assistance to the jury’ must such testimony be excluded.”).

Although the clarifying amendment emphasizes the application of the preponderance standard to
the requirements of sufficiency of basis and application of the expert’s methodology where some
courts have failed to apply it, the Rule 104(a) preponderance standard continues to govern a trial
judge’s determination of the expert’s qualifications as well. Of course the Rule 104(a) standard
applies to most of the admissibility requirements set forth in the Evidence Rules. See Bourjaily v.
United States, 483 U.S. 171 (1987). EskewssetThere is no intent to raise any negative inference
as to the applicability of the Rule 104(a) standard of proof for other rules by clarifying the
standard with respect to Rule 702. The Committee concluded that emphasizing the
preponderance standard in Rule 702 specifically was made necessary by the courts that have
ignored it when applying that Rule.

8
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Of course some challenges to expert testimony will raise matters of weight rather than
admissibility even under the Rule 104(a) standard. For example, if the court finds by a
preponderance of the evidence that an expert has relied on sufficient studies to support an
opinion, the fact that the expert has not read every single study that exists will raise a question of
weight and not admissibility. But this does not mean, as certain courts have held, that arguments
about the sufficiency of an expert’s basis generally go to weight and not admissibility. Rather it
means that once the court has found the admissibility requirement to be met by a preponderance
of the evidence, any attack by the opponent will go only to the weight of the evidence.

Third, Rule 702 has also been amended to provide .... [The “overstatement” section of the draft
Note is omitted here as LCJ does not have suggestions on that portion at this time.]

9
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November 10, 2020

Rebecca A. Womeldorf, Secretary

Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
One Columbus Circle, NE

Washington, D.C. 20544

Re:  Advisory Committee on Evidence Rules Consideration of Amendments to Federal
Rule of Evidence 702

Dear Ms. Womeldorf:

We are writing to offer brief comments that we hope might be of value to the Advisory
Committee on Evidence Rules as it weighs possible amendments to Federal Rule of Evidence
702. The Committee has already received many submissions, some of which are lengthy and
cover multiple issues. Accordingly, we are keeping these comments brief and limiting our focus
to a trend that we observe in our practice, which we suggest highlights the importance of the
issue.

In Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), the Supreme
Court held that the district court plays the role of a gatekeeper to assess whether an expert
witness’s testimony should be presented to the jury. The Court established a multi-part test for
the district court to use in making that determination. In Kumho Tire Co. v. Carmichael, 526 U.S.
137 (1999), the Court held that the district court’s gatekeeping role extends to all experts, not
only to those who are scientists.

Federal Rule of Evidence 702, as currently written, reflects changes made in response to
Daubert and its progeny. See Advisory Committee Note to 2000 Amendment to Rule 702. The
text of Rule 702 appears to make the district judge’s gatekeeping role plain:

A witness who is qualified as an expert ..... may testify in the form of an opinion or
otherwise if:
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(a) the expert’s ... knowledge will help the trier of fact ...;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and
(d) the expert has reliably applied the principles and methods ... .

The district court’s role is to determine whether the witness proffered as an expert satisfies the
test. Implicit in the role is the notion that the proponent of the expert has the burden of
demonstrating to the judge that the proffered expert testimony satisfies the requirements of Rule
702.

The Advisory Committee attempted to resolve any doubt about the meaning and intent of
Rule 702 at the time of the 2000 Amendment of the Rule. The Committee Notes state in
pertinent part: “The amendment affirms the trial court’s role as gatekeeper and provides some
general standards that the trial court must use to assess the reliability and helpfulness of
proffered expert testimony. ... [T]he proponent has the burden of establishing that the pertinent
admissibility requirements are met by a preponderance of the evidence.” Advisory Committee
Note to 2000 Amendment to Rule 702 (emphasis added).

Notwithstanding the seeming clarity of the Rule and the Advisory Committee’s effort to
affirm its requirements, as others submitting comments and writers in other contexts have
pointed out, circuit courts and district courts have sometimes failed properly to apply Rule 702.
See, e.g., Wendell v. GlaxoSmithKline LLC, 858 F. 3d 1227, 1237-38 (9th Cir. 2017), cert denied
sub. nom.; Teva Pharms. USA, Inc. v. Wendell, 138 S. Ct. 1283 (2018); Sappington v. Skyjack,
Inc., 512 F. 3d 440, 448 (8th Cir 2008); Memorandum from Daniel J. Capra, Reporter, Advisory
Committee on Evidence Rules to Advisory Committee on Evidence Rules, Forensic Evidence,
Daubert and Rule 702 (April 1, 2018) at 50.

Our practices, and those of many of our colleagues, focus on environmental litigation and
related toxic tort cases. Those are areas of litigation where expert testimony is of critical
importance. It involves many disciplines, including toxicology, epidemiology, medicine,
genetics, botany, ecology, chemistry, geology, engineering, air modeling, property valuation and
economics. One fairly recent, but significant, development that we have seen is the expanded use
in litigation of citizen science in some of these complex disciplines.

Today, members of the public are able to collect data related to air emissions and water
quality using inexpensive and readily available devices. Public interest and advocacy groups can
utilize such data when attempting to influence regulatory processes. Sometimes the data is of
value. Sometimes, however, it is of low quality and lacking a basis in a scientific methodology,
and as a result can be misleading.
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Plaintiffs are now using citizen collected data in litigation, and attempting to introduce it
through experts. Those experts will use the data as support for proffered opinions on issues of
causation. A good example might be the collection of air quality data via hand held devices by
the plaintiffs in a toxic tort case alleging airborne exposures. Depending on the circumstances,
there can be questions about whether the devices have been properly calibrated or recalibrated,
let alone whether the citizens have utilized the devices correctly, and whether they have logged
all of the data properly. The expert witness will not have been present to observe the collection
of data. He or she may not even have vetted the methodology of collection in the particular case.

One would think that the opinions of an expert — be it an air quality expert or a
toxicologist utilizing the citizen collected data — would not be admissible in the face of such
questions because of the reliability of the data on which the opinions are based. However, what
would the result be in the Ninth Circuit? In Messick, supra, 747 F. 3d at 1198-99, that court held
that the district court erred when it rejected expert medical testimony as unreliable because
“medicine partakes of art as well as science.” Would such testimony be admissible in the Eighth
Circuit given its holdings that the district court should reject expert testimony “only if it is so
fundamentally unsupported that it can offer no assistance to the jury?” Sappington, 512 F. 3d at
448.

To be sure, we are presenting a hypothetical for the Committee’s consideration.
However, it is a hypothetical based on developments we see in our practice and tomorrow’s
cases follow from yesterday’s decisions. The Eighth Circuit’s holdings are inconsistent with
Daubert. The Ninth Circuit’s decisions are as well. Both fail to adhere to the meaning of Rule
702 and the accompanying Advisory Committee note. As other commenters have pointed out,
there are district courts in other circuits that have also failed to follow the Rule.

We respectfully suggest that the Advisory Committee should propose an amendment that
confirms the existing requirements and purpose of Rule 702 and makes plain the district court’s
important gatekeeping function.

Very truly yours, Very truly yours,

f 2 e
A, P

Bina R. Reddy U[ John S. Guttmann
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Rebecca A. Womeldorf, Secretary
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One Columbus Circle, N.E.

Washington, D.C. 20544

Re: Amending Federal Rule of Evidence 702

Dear Ms. Womeldorf:

The U.S. Chamber Institute for Legal Reform appreciates the opportunity to submit this
Comment to the Advisory Committee on Evidence Rules and its Rule 702 Subcommittee.
We support the Advisory Committee’s efforts to explore possible amendments to Federal Rule of
Evidence 702. The use of sound science and reliable expert testimony is essential to a wide range
of stakeholders, both in the civil and criminal justice systems.

Over two decades have passed since the U.S. Supreme Court deputized trial courts as
gatekeepers over the reliability of expert testimony and, through the Daubert trilogy, provided
guidance to judges on how to perform that critical function. Two decades have also elapsed since
the Advisory Committee substantively addressed, through amending the text of Rule 702 and the
Committee Notes that accompany it, the Rule’s proper application.

Meanwhile, mass tort litigation has exploded. In recent years, multidistrict litigation
(MDL) cases have constituted roughly one-half of the entire federal civil docket (excluding most
prisoner and social security cases).! In fact, since Rule 702’s 2000 amendment, the number of
pending cases in MDLs has increased 650%.2 About 90% of cases in MDLs are product liability

' MDL cases were nearly 52% and 47% of the entire federal civil docket (excluding most prisoner and
social security cases) in 2018 and 2019, respectively, including 134,462 cases in 194 MDLs in 2019. See Lawyers
for Civil Justice, Resources, Rules4. MDLs.com (providing MDL infographics and statistics).

2 At the close of FY 2000, there were almost 40,000 cases pending in MDLs. See Judicial Panel on
Multidistrict Litigation, Statistical Analysis of Multidistrict Litigation (FY 2000). There are now some 262,228
actions pending in 181 MDLs. See Judicial Panel on Multidistrict Litigation, MDL Statistics Report - Distribution of
Pending MDL Dockets by Actions Pending (Aug. 17, 2020). Even excluding 142,527 earplug product liability cases
in an MDL established in April 2019, the number of pending cases in MDLs has more than tripled since 2000. See

(cont'd)
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claims. A ruling on the admissibility of expert testimony addressing causation in one of these
litigations may mean the difference between ending thousands of claims that are contrary to the
prevailing scientific consensus or allowing the suits to advance to trial, placing substantial pressure
on defendants to settle and potentially remove safe and beneficial products from the market.

The amount of class action litigation in federal courts since 2000 has also grown
significantly.® Class action litigation is often reliant on expert testimony offering dubious theories
to create a common injury where there is none. The Class Action Fairness Act of 2005, which
expanded federal court jurisdiction over multi-state class actions, increases the importance of
applying consistent expert testimony standards in these high-stakes cases that may involve
thousands or even millions of members.

These significant civil developments are in addition to developments in the criminal justice
system, where unreliable expert testimony influences proceedings with life and liberty at stake,
and both warrant the Advisory Committee’s careful consideration.

The Admission of Expert Evidence Should Not Vary by Jurisdiction

According to the 2000 Notes to Rule 702, questions of the admissibility of expert evidence
should be decided by a preponderance of the available evidence.* The Committee drew this
standard from Rule 104(a) as well as United States Supreme Court precedent.’ Nonetheless,
various courts misunderstand or misinterpret this standard, instead invoking other fragments from
the Notes and case law to hold that the standard for expert evidence should have a “liberal thrust”
favoring admission of evidence.®

The Eighth Circuit, for example, misreads Rule 702 to favor the admission of opinion
evidence wherever possible.” As a result, the court has consistently held—adhering to a pre-2000
Amendment perspective—that an expert’s opinion should be excluded “only if it is so
fundamentally unsupported that it can offer no assistance to the jury,” not when the proffering

Judicial Panel on Multidistrict Litigation, Statistical Analysis of Multidistrict Litigation (FY 2019) (indicating
156,511 and 134,462 pending cases in MDLs at the close of FY 2018 and FY 2019, respectively).

3 See Emery G. Lee 111 & Thomas E. Willging, The Impact of the Class Action Fairness Act of 2005 on the
Federal Courts: Fourth Interim Report to the Judicial Conference Advisory Committee on Civil Rules 1 (Fed. Jud.
Ctr. Apr. 2008) (finding a 72% increase in class action activity when comparing the period of July through
December 2001 to January through June 2007, including a “dramatic increase” in class action filings after CAFA’s
effective date, primarily alleging consumer protection, contracts, and torts-property damage claims.

4 Fed. R. Evid. 702, Committee Note on Rules—2000 Amendment.
5 See Bourjaily v. United States, 483 U.S. 171, 175-76 (1987).
6 See Daubert v. Merrell Dow Pharm. Co., 509 U.S. 579, 588 (1993).

7 See, e.g., Sappington v. Skyjack, Inc., 512 F.3d 440, 448 (8th Cir. 2008); Lauzon v. Senco Prods., Inc.,
270 F.3d 681, 686 (8th Cir. 2001); see also Thomas D. Schroeder, Toward a More Apparent Approach to
Considering the Admission of Expert Testimony, 95 Notre Dame L. Rev. 2039, 2046-49 (2020) (detailing Eighth
Circuit opinions deviating from Rule 702 standard).

2
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party fails to establish by a preponderance of available evidence that Rule 702’s requirements are
met.?

This incorrect approach means that, in complex tort cases, courts admit expert evidence
that cannot meet the rigors of the scientific method. For example, in Berg v. Johnson & Johnson,’
the case that touched off the nationwide talcum powder litigation, the plaintiff sued Johnson &
Johnson, alleging that its talc products had caused her ovarian cancer. Before moving for summary
judgment, Johnson & Johnson challenged the admissibility of the testimony of Ms. Berg’s experts,
including an epidemiologist who had conducted a prior study of ovarian cancer, but whose
methodology was clearly problematic. Among other flaws, the epidemiologist had not ruled out
any alternative causes of ovarian cancer, his testimony conflicted with the existing peer-reviewed
literature, his data was “‘cherry-picked’ ... solely for purposes of litigation,” and his conclusions
conflicted with his non-litigation research.!® Despite conceding the existence of these problems,
the trial court relied on the Eighth Circuit’s misunderstanding of Rule 702’s requirements to admit
the expert’s testimony.!! Following this decision, plaintiffs across the country filed nearly identical
talc lawsuits against Johnson & Johnson and other talc defendants.

Far from resting on available scientific evidence, these lawsuits flew in the face of
established scientific consensus. Most recently, in January 2020, the Journal of the American
Medical Association published the results of an original investigation in which it announced that,
after examining four cohort populations involving more than 250,000 women, “there was not a
statistically significant association between use of [talcum] powder in the genital area and ovarian
cancer.”!'? Nevertheless, the federal court overseeing thousands of talc cases ruled in April 2020
that plaintiffs’ experts could testify that minute traces of asbestos in talc could cause cancer.'?
Shortly thereafter, Johnson & Johnson announced it was discontinuing North American sales of
its talcum-based baby powder.'* A leading supplier of talc to Johnson & Johnson and others filed
for bankruptcy in 2019.1°

8 Wood v. Minn. Mining & Mfg. Co., 112 F.3d 306, 309 (8th Cir. 1997).
9940 F. Supp. 2d 983 (D. S.D. 2013).

1074, at 991-92.

.

12 Katie M. O’Brien, et al., Association of Powder Use in the Genital Area with Risk of Ovarian Cancer,
323 JAMA 49, 49-59 (2020).

13 In re: Johnson & Johnson Talcum Powder Prods. Mktg., Sales Practices and Prods. Litig., MDL No.
2738 (D. N.J. Apr. 27, 2020).

14 See Amanda Bronstad, Expert Ruling Was 'Tipping Point' for J&J's Talc Withdrawal, Lawyers Say,
Law.com, May 22, 2020.

15 Jeff Feeley, et al., Imerys Talc Units File Bankruptcy as Cancer-Suit Risk Soars, Bloomberg.com, Feb.
13,2019.
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Similarly, the Ninth Circuit has departed from Rule 702’s meaning.!® Much of this
occurred in a series of cases in which various panels allowed the admission of questionable expert
evidence, citing the “interests of justice” over those of accuracy.!”

These cases guided the trial court involved in the starkest example of intuitive “justice”
over accuracy: the Roundup litigation. The Roundup cases began with a statement by the
International Agency for Research on Cancer (IARC) that glyphosate— a broad-spectrum
herbicide used as an ingredient in weed killers—had the potential to be carcinogenic.'® Unlike
other international agencies, the IARC’s job is to make preliminary findings with a large degree
of speculative freedom, in the hopes of identifying possible threats very early in the process that
might require further research.!® In other words, the finding that spurred mass litigation over the
dangers posed by Roundup was based on a tentative finding by an agency tasked with
speculating about possible dangers. Nonetheless, that preliminary finding spurred an entire
MDL full of lawsuits.

Those lawsuits would be subject to dismissal without admissible expert testimony to back
up the TARC’s preliminary statement. As a result, the trial court found itself evaluating the
testimony of an epidemiologist who testified that a causal relationship existed between exposure
to glyphosate and non-Hodgkin’s lymphoma. Despite noting the “valid” critique that the proposed
expert had not adjusted her data to account for the use of other pesticides?*—which it found “calls
her objectivity and credibility into question”?!—the court admitted her testimony because it did
“not rise to the level of an ‘unreliable nonsense opinion.””?? The trial court made no reference to
any available evidence about the reliability of the opinion, as required by Rule 104(a). Instead, it
conceded that this result was compelled by the Ninth Circuit’s permissive approach to gatekeeping,

16 See Schroeder, Admission of Expert Testimony, 95 Notre Dame L. Rev. at 2050 (“Ninth Circuit caselaw
appears to interpret Daubert as liberalizing the admission of expert testimony, which may explain decisions from
that circuit that set it apart from most others.”).

17 See Wendell v. GlaxoSmithKline LLC, 858 F.3d 1227, 1237-38 (9th Cir. 2017), cert. denied sub nom.
Teva Pharms. USA, Inc. v. Wendell, 138 S. Ct. 1283 (2018) (reversing exclusion of expert evidence, finding the
“interests of justice favor leaving difficult issues in the hands of the jury”); Messick v. Novartis Pharms. Corp., 747
F.3d 1193, 1198-99 (9th Cir. 2014) (reversing summary judgment, finding the trial court erred in excluding expert
testimony as scientifically unreliable); Alaska Rent-a-Car, Inc. v. Avis Budget Group, Inc., 738 F.3d 960, 969 (9th
Cir. 2013) (reversing exclusion of expert, stating “[b]asically, the judge is supposed to screen the jury from
unreliable nonsense opinions, but not exclude opinions merely because they are impeachable”).

18 In re Roundup Prods. Liab. Litig., 390 F. Supp. 3d 1102, 1114 (N.D. Cal. 2018).
Y 1d.

20 1d. at 1140.

21 Id. at 11009.

22 Id. at 1113 (quoting Alaska Rent-a-Car, Inc., 738 F.3d at 969); see also In re Roundup Prods. Liab.
Litig.,
358 F. Supp. 3d 956, 957 (N.D. Cal. 2019) (admitting testimony but noting that plaintiffs’ experts “barely inched
over the line”).
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which results in more “deference to experts in close cases than might be appropriate in other
circuits.”??

Like the talc litigation, the science admitted in the Roundup courtroom did not match the
clear scientific consensus in the real world. For example, in January 2020, EPA publicly
reiterated that the agency had “thoroughly evaluated potential human health risk associated with
exposure to glyphosate and determined that there are no risks to human health from the current
registered uses of glyphosate and that glyphosate is not likely to be carcinogenic to humans.”?*
Similarly, in June of 2020, a California federal district court enjoined the state from requiring a
“Proposition 65 cancer warning on glyphosate-based herbicides because “the great weight of
evidence indicates that glyphosate is not known to cause cancer.”?

These cases show that misunderstanding the Rule 702 standard has real-world effects,
driving products off shelves, putting companies into bankruptcy, and transforming tentative
agency findings into nationwide litigation.

Expert Gatekeeping Should Not Be More Permissive for Class Certification

Another area of specific concern is the class certification hearing. A plain-text reading of
the law indicates that class certification should be governed by the same standard as other hearings
before a court, meaning any evidence submitted should be admissible evidence, subject to the
Federal Rules of Evidence, including Rule 702.%¢ Federal Rule of Evidence 1101 carves out
exceptions for Rule 104(a) questions, grand jury proceedings, and a list of “miscellaneous”
proceedings: “extradition or rendition; issuing an arrest warrant, criminal summons, or search
warrant; a preliminary examination in a criminal case; sentencing; granting or revoking probation
or supervised release; and considering whether to release on bail or otherwise.”?” The Rule does
not mention class certification hearings.

Nonetheless, the Eighth Circuit has decided that, because of the “preliminary nature” of
class certification hearings, these hearings do not require expert evidence to be admissible in court
in order to be considered; instead the evidence submitted is subjected to a more relaxed “tailored
aubert analysis.”?® Similarly, the Ninth Circuit has held that evidence submitted in support of class
certification need not meet the admissibility requirements of Rule 702.%

2 In re Roundup Prods. Liab. Litig., 390 F. Supp. 3d at 1113.
24 U.S. Envt’l Prot. Agency, Glyphosate Interim Registration Review Decision, Case No. 0178, at 10 (Jan.

2020).

25 See Nat’l Ass’n of Wheat Growers v. Becerra, No. 2:17-cv-2401, 2020 WL 3412732, at *8 (E.D. Cal.
Jun. 22, 2020), appeal filed (9th Cir. Sept. 11, 2020).

26 See Fed. R. Evid. 1101 (rules of evidence apply to all proceedings before district court).
¥ Fed. R. Evid. 1101(d).
28 Cox v. Zurn Pex, Inc., 644 F.3d 604, 613-14 (8th Cir. 2011).

2 Sali v. Corona Reg’l Med. Ctr., 909 F.3d 996, 1104-06 (9th Cir. 2018), cert. denied, 139 S. Ct. 1651
(2019).
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These rulings contradict the text of Rule 702 and ignore clear direction from the Supreme
Court.*® The rulings also ignore the reality of class actions. Both the Eighth and Ninth Circuits
justify their deviations by pointing to the “preliminary nature” of the class certification hearing.®!
The truth is that class certification is often the single most important hearing in the life of a class
action.*? In fact, the decision is important enough to justify its own rule allowing interlocutory
review.>?

The end result is that trial courts in these jurisdictions certify class actions based on
evidence that would not be admissible at summary judgment or an actual trial, including expert
evidence that has not passed the scrutiny required by Rule 702.

For example, the Northern District of California certified a class of cereal purchasers
alleging that health representations on certain cereal boxes were misleading.>* The court did so
despite conceding that the defendants had raised “a number of valid critiques about the expert’s
survey methodology,” because the Ninth Circuit had held—in a case predating Rule 702—that
“challenges to survey methodology go to the weight given the survey, not its admissibility.”> This
was not a single error; the court repeatedly conceded that the defendant had raised valid questions
about the reliability of the expert’s testimony, but said that the Ninth Circuit’s holdings required it
to ignore these concerns.’® It did not make any inquiry into the evidence supporting those
challenges, as would have been required under Rule 104(a). The end result was that the court
certified a class, despite the fact that doing so required relying on faulty expert testimony.>’

Similarly, the Western District of Missouri admitted opinion testimony supporting
certification even though it conceded that the “corridor damage theory” the expert offered in
support of certification likely lacked adequate support in the industry, and that the expert’s
calculations might not be reliable.*® Such an unsupported opinion would not have passed the

30 Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 354 (2011) (“The District Court concluded that Daubert
did not apply to expert testimony at the certification stage of class-action proceedings. We doubt that is so ...”)
(internal citation omitted).

31 Zurn Pex, 644 F.3d at 613; Sali, 889 F.3d at 631.

32 See Marcus v. BMW of N. Am., LLC, 687 F.3d 583, 591 n.2 (3d Cir. 2012) (“As a practical matter, the
certification decision is typically a game-changer, often the whole ballgame, for plaintiffs and plaintiffs’ counsel.”);
Prado-Steiman v. Bush, 221 F.3d 1266, 1274 (11th Cir. 2000) (granting certification may “raise [] the cost and
stakes of the litigation so substantially that a rational defendant would feel irresistible pressure to settle”).

33 See Fed. R. Civ. P. 23(f).
3 Hadley v. Kellogg Sales Co., 324 F. Supp. 3d 1084, 1090 (N.D. Cal. 2019).

35 Id. at 1107 (citing Wendt v. Host Int’l, Inc., 125 F.3d 806, 814 (9th Cir. 1997), which predates the 2000
Amendments to Rule 702).

36 Id. at 1108-10.
371d. at 1121.

38 Barfield v. Sho-Me Power Elec. Coop., No. 11-cv-04521-NLL, 2013 WL 12145824, at *3 (W.D. Mo.
July 8, 2013).
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inquiry into supporting evidence required by Rule 104(a). The trial court went on to rely on this
opinion testimony when it certified a class later that month.*

Other federal appellate courts do not cast aside Rule 702 when deciding whether to certify
class actions. The Third, Fifth, and Seventh Circuits have required trial courts to decide
admissibility questions at the class certification stage, at least in cases in which expert testimony
is central to certification.*’ This is the proper approach.

Proposed Amendment and Note

A change is needed to clarify the requirements of Rule 702 and to achieve more uniformity
in its application across both civil and criminal cases. The necessary clarification may be
accomplished by a minor amendment to the text of Rule 702:

A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if, after findings
consistent with Rule 104, the court determines:

In addition, the Notes to any amendment should make clear that:

Consistent with Rule 1101, the preponderance standard applies to all proceedings
governed by the Rules of Evidence, including class certification hearings.

These modifications do not change the substance of Rule 702. The 2000 Committee Notes
state that, consistent with Rule 104(a) “the proponent has the burden of establishing that the
pertinent admissibility requirements are met by a preponderance of the evidence.”*' As discussed
throughout this Comment, most rulings admitting questionable evidence rely on misapplied legal
standards or intuitions about “weight” and “admissibility,” not on an inquiry into whether available
evidence supports the ruling. Promoting this language from the Notes to the Rule itself should
prevent courts from misunderstanding how to apply the preponderance standard to Rule 702. The
amendment would encourage both sides to brief the issues in terms of the preponderance of
available evidence and stimulate courts to make findings on each factor of Rule 702, which should
aid any appellate review. In addition, coupled with the proposed note text, the amendment should
make clear that the preponderance standard governing Rule 702 does not change in class
certification proceedings, regardless of how “preliminary” the court considers the hearing. Finally,
promoting the language to the text of the Rule should trigger courts to rely on the Rule itself,
instead of common-law admissibility standards concocted before the Rule was established.

3 Barfield v. Sho-Me Power Elec. Coop., No. 11-cv-04521-NLL, 2013 WL 3872181, at *4 (W.D. Mo. July
25,2013).

40 See, e.g., In re Blood Reagents Antitrust Litig., 783 F.3d 183, 187 (3d Cir. 2015); Messner v. Northshore
Univ. Health Sys., 669 F.3d 802, 812 (7th Cir. 2012); Unger v. Amedisys. Inc., 401 F.3d 316, 325 (5th Cir. 2005).
Unpublished decisions from the Sixth and Eleventh Circuits also support this approach. See In re Carpenter Co., No.
14-cv-0302, 2014 WL 12809636, at *3 (6th Cir. 2014); Sher v. Raytheon Co.,419 F. App’x 887, 890 (11th Cir.
2011).

4 Fed. R. Evid. 702, Committee Notes on Rules — 2000 Amendment.
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Conclusion

ILR appreciates the opportunity to share these views. As North Carolina federal District
Court Judge Thomas Schroeder recently remarked, “[d]ecisionmaking on the admissibility of
expert testimony would be better served if trial judges acknowledged the Rule 104(a) standard and
articulated how the expert’s opinion fared under each element of Rule 702.”** We encourage the
Committee to adopt amendments to address this problem including the approach we have outlined
here and those submitted by other commenters.*

42 Schroeder, Admission of Expert Testimony, 95 Notre Dame L. Rev. at 2062.

43 See International Association of Defense Counsel, In Support of Amending Rule 702 and Its Comments
to Achieve More Robust and Consistent Gatekeeping (July 31, 2020); Federation of Defense & Corporate Counsel,
Comment on Potential Amendment to Federal Rule of Evidence 702 (June 30, 2020); Letter from 50 General
Counsel re Amending Federal Rule of Evidence 702 to Clarify Courts’ “Gatekeeping” Obligation (Mar. 2, 2020);
Lawyers for Civil Justice, Comment to the Advisory Committee on Evidence Rules and its Rule 702 Subcommittee,
Clearing Up the Confusion: The Need for a Rule 702 Amendment to Address the Problems of Insufficient Basis and
Overstatement (Sept. 6, 2019); Lawyers for Civil Justice, Comment to the Advisory Committee on Evidence Rules
and its Subcommittee on Rule 702, In Support of Amending Rule 702 to Address the Problem of Insufficient Basis
for Expert Testimony (Oct. 10, 2018); Coalition for Litigation Justice, Inc., In Support of Amending Federal Rule of
Evidence 702 and Stronger Gatekeeping in Federal Courts (July 29, 2020); Thomas J. Sheehan, ef al., Amending
Federal Rule of Evidence 702 (June 9, 2020); see also Lee Mickus, Gatekeeping Reorientation: Amend Rule 702 to
Correct Judicial Misunderstanding About Expert Evidence, Wash. Legal Found. Critical Legal Issues Working
Paper Series, No. 217 (May 2020).
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Madeleine M. McDonough
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2555 Grand Blvd.
Rebecca A. Womeldorf, Secretary Kansas City, MO 64108
Committee on Rules of Practice & Procedure 816.474.6550
Administrative Office of the United States Courts mmcdonough@shb.com

One Columbus Circle, NE
Washington, DC 20544
RulesCommittee_Secretary@ao.uscourts.gov

Re: Comment on Amending Federal Rule of Evidence 702

Dear Ms. Wolmeldorf:

On behalf of Shook, Hardy & Bacon L.L.P. (“Shook”), we respectfully
submit this Comment to the Advisory Committee on Evidence Rules
(“Committee”) and its Rule 702 Subcommittee concerning potential amendments
to Rule 702 and its Committee Notes. We urge the Committee to clarify that the
proponent of expert testimony bears the burden of satisfying the admissibility
requirements of Rule 702 by a preponderance of the evidence.

Shook is an international, trial-oriented firm with an emphasis on
defending complex civil cases. The Global Legal Post recently recognized Shook as
“the most active defendants’ firm for product liability cases between 2015 and
2019, working on 27,240 cases.” Shook’s vast trial experience gives it specific
insights into courts’ application of Rule 702 and the ways in which that use
sometimes goes awry. In particular, Shook has identified three problematic trends
in the application of the Rule: (1) the substitution of cross-examination for
gatekeeping; (2) perfunctory references to weight versus admissibility; and
(3) allowing experts to offer opinions based on cherry-picked data.

1. The substitution of cross-examination for gatekeeping

Judge Sarah Vance of the Eastern District of Louisiana recently observed
during a panel discussion on expert testimony, “when I was a lawyer, we always
said, ‘You don’t win a case on cross.” You're not going to win a case on cross-
examination, and so I think cross-examining an expert is not going to carry the day
with a jury.”2 This is one reason that litigants believe motions to exclude shaky
expert testimony are vital: once jurors hear an opinion from an expert designated

1 Ben Edwards, Product Liability Case Filings in US Federal Courts Reach Eight-Year High, The
Global Legal Post, June 1, 2020, https://www.globallegalpost.com/big-stories/product-liability-
case-filings-in-us-federal-courts-reach-eight-year-high-49884800/.

2 Daniel J. Capra, et al., Conference on Best Practices for Managing Daubert Questions, 88 FORDHAM
L. REv. 1215, 1227 (2020).
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as such by the court, it is unlikely that even brilliant cross-examination will November9, 2020
convince them that the testimony is fundamentally unsound. Nonetheless, many Fage2
courts still back away from their gatekeeping responsibilities, leaving flimsy or

outright unsound expert evidence to cross-examination rather than excluding it.

Shook’s experience in Berger v. Philip Morris USA Inc., 2014 WL 10715266
(M.D. Fla. Aug. 29, 2014), provides an example. The evidentiary dispute involved
the use of a “medical projection” to establish causation in a tobacco case. The
plaintiffs offered an expert who had reverse-engineered a “backward projection”
that “predicted” the plaintiff’s chronic obstructive pulmonary disease in 1996 from
pulmonary function test results two years later.

The defendant challenged the testimony on the basis of the “analytical gap.”
There was no basis, other than the expert’s speculation, for the projection. A
reconstructed diagnosis like this cannot be proven false. Indeed, it is designed to
“fit” subsequent facts in the case rather than adhere to any scientific method.

The trial court admitted the questionable evidence, holding that the
analytical gap was better addressed through cross-examination. It also held that
the plaintiff would have to inform the jury that the opinion was not a “conclusion
reached through hard science.” Id. at *2 (emphasis in original). Thus, the jury
heard the evidence despite the fact that it was scientifically questionable, and
despite the fact that cross-examination is a limited tool for correcting any scientific
error.

2. Perfunctory references to “weight versus admissibility”

As numerous other commenters have pointed out,3 one of the primary
difficulties with the current application of Rule 702 is that courts frequently
conflate questions of admissibility (which determine whether evidence should be
heard at trial) with questions of “weight” or “credibility.” Challenges to an expert’s
underlying methodology should be admissibility questions, resulting in exclusion.
Nonetheless, many courts—without analysis—treat them as credibility questions,
which they then allow the jury to hear. Shook’s experience in two different cases
illustrates this issue.

In Kay v. Sunbeam Products, Inc., 2010 WL 2292474 (W.D. Mo. May 27,
2010), plaintiffs alleged that defendant’s electric blanket had caused a house fire.

3 See, e.g., International Association of Defense Counsel, In Support of Amending Rule 702 and Its
Comments to Achieve More Robust and Consistent Gatekeeping (July 31, 2020); Federation of
Defense & Corporate Counsel, Comment on Potential Amendment to Federal Rule of Evidence 702
(June 30, 2020); Letter from 50 General Counsel re Amending Federal Rule of Evidence 702 to
Clarify Courts’ “Gatekeeping” Obligation (Mar. 2, 2020); Lawyers for Civil Justice, Comment to the
Advisory Committee on Evidence Rules and its Rule 702 Subcommittee, Clearing Up the Confusion:
The Need for a Rule 702 Amendment to Address the Problems of Insufficient Basis and
Overstatement (Sept. 6, 2019).

ATLANTA | BOSTON | CHICAGO | DENVER | HOUSTON | KANSAS CITY | LONDON | LOS ANGELES | MIAMI | ORANGE COUNTY | PHILADELPHIA | SAN FRANCISCO | SEATTLE | TAMPA | WASHINGTON, D.C.

Advisory Committee on Evidence Rules | April 30, 2021 Page 232 of 486



SHOOK

HARDY & BACON

Plaintiffs proffered a fire investigator and an electrical engineer to establish that November9, 2020
the electric blanket was the source of the fire because its fail-safe circuit had failed, Page3
purportedly leading to electrical arcing. The defendant challenged the experts on

the grounds that they had not tested the blanket at issue (tests revealed the circuit

was working) and there was no way to determine whether melting of the blanket’s

heating element was caused by an arcing event or the heat of the fire. Id. at *2.

The court did not evaluate the experts’ methodologies. Instead, after a brief
review of each side’s contentions, it simply found that the defendant’s objections
“go more to the weight than the reliability” of the experts’ opinions. Id. at *4.

Similarly, in Dover v. R.J. Reynolds Tobacco Co., 2014 WL 4723116 (M.D.
Fla. Sept. 22, 2014), defendants challenged the admission of testimony from a
proposed expert who would testify that there existed “an effective dose range of
nicotine necessary to initiate and sustain addiction” to cigarettes. Id. at *5. The
defendants argued that the proposed expert—who held a doctorate in psychology
rather than pharmacology—was proffering a results-driven theory invented by
plaintiff’s experts to prove that defendants’ cigarettes were defective. The court
spent only a paragraph on its analysis before allowing the testimony, concluding
that the defendants’ “contentions regarding methodology . . . go to the weight, not
the admissibility,” of the testimony. Id.

As these cases illustrate, all too often, under the current Rule, courts do not
engage their actual gatekeeping responsibilities. Instead, without revealing any
reasoning, they find that defendants’ objections—even objections to whether the
methodology used comports with the scientific method—are merely credibility
issues, and then leave it to the jury to decide whether the methodological
objections disqualify the testimony.

3. Allowing experts to base opinions on cherry-picked data

Expert testimony, like a computer algorithm, is subject to the principle
“garbage in, garbage out.” If an otherwise qualified expert is fed one-sided evidence
or data generated only for litigation, then the testimony will be unreliable. Shook’s
experience with Bryant v. Wyeth, 2012 WL 12844751 (W.D. Wash. Aug. 22, 2012),
illustrates this issue. The lawsuit challenged the prescription of specific types of
hormone replacement therapy.

Various defendants moved to exclude two experts after they testified at
deposition that, instead of conducting an independent investigation of the
literature surrounding the challenged therapy, they “relied on documents ‘hand-
picked by counsel’ to generate their reports.” Id. at *2. The court nonetheless
allowed the testimony, reasoning that “Defendants’ objections go to the weight of
the evidence to be offered, not its admissibility.” Id. at *3.
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The admissibility of expert evidence is supposed to relate directly to its November9, 2020
reliability. The reliability of expert evidence depends upon the underlying Page4
information supporting it. Courts rightly look in part to whether expert opinion
rests on data and methodology that have been independently developed or done so
only for the purposes of litigation. Cherry-picked data, particularly when supplied
by counsel, is not reliable, and a finding that one side’s testimony rests on such
data should preclude its admissibility if there is no other evidence of reliability.

Proposed Amendment

We join other commenters in proposing the following amendment to Rule
702: “A witness who is qualified as an expert by knowledge, skill, experience,
training, or education may testify in the form of an opinion or otherwise if, after

This language ensures that the trial court will refer to Rule 104 and its
preponderance standard. It should also encourage both sides to brief the issues in
terms of the preponderance of available evidence, which should help guide courts
through the dangers of relying on cherry-picked or litigation-generated scientific
evidence. Finally, it encourages courts to make findings on each factor, instead of
perfunctorily dismissing objections as related to jury “weight,” or deciding that
cross-examination can prevent jury confusion. The Committee Notes to Rule 702
should reflect this intent.

Shook also endorses the comments submitted on these issues by Lawyers
for Civil Justice, the International Association of Defense Counsel, and the
Washington Legal Foundation, which illustrate, through numerous empirical
examples, the gravity of the problem and the need for further guidance from the
Committee.

Thank you for your consideration of these important issues.
Respectfully submitted,

Madeline McDonough
Firm Chair
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Lincoln Center, 150 West 62nd Street, New York, NY 10023-7485

Daniel J. Capra Phone: 212-636-6855
Philip Reed Professor of Law e-mail:dcapra@law.fordham.edu

Memorandum To: Advisory Committee on Evidence Rules
From: Daniel J. Capra, Reporter

Re: Proposed Amendment to Rule 106

Date: April 1, 2021

The Committee has been studying and discussing a request from Judge Paul Grimm to
consider possible amendments to Rule 106. At the last meeting, the Committee made significant
strides toward a proposed amendment to the Rule. At this meeting the Committee will decide
whether to approve an amendment to Rule 106, with the recommendation that it be released for
public comment.

Rule 106, known as the rule of completeness, currently provides as follows:
Rule 106. Remainder of or Related Writings or Recorded Statements

If a party introduces all or part of a writing or recorded statement, an adverse party
may require the introduction, at that time, of any other part — or any other writing
or recorded statement — that in fairness ought to be considered at the same time.

The problems raised by Judge Grimm arise mostly in criminal cases, but as seen in this
memo there are a number of Rule 106 rulings in civil cases as well. And this should not be
surprising, because Rule 106 issues arise whenever an advocate makes a selective, misleading
presentation of a document or statement. The possible strategic benefit in such a presentation is
not limited to criminal cases.

Judge Grimm in United States v. Bailey, 2017 WL 5126163 (D.Md.), sets forth the
following hypothetical to illustrate the need for a rule of completeness: There is an armed robbery
and a gun is found. The defendant is being interrogated by a police officer and says, “yes I bought
that gun about a year ago, but I sold it a few months later at a swap meet.” The government in its
case-in-chief, through the testimony of the police officer, seeks to admit only the part about the

1
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defendant buying the gun. This part is admissible as a statement of a party-opponent under Rule
801(d)(2). The defendant contends that admitting only the first part of the statement makes for an
unfair, misleading presentation --- because without the completing part, the jury will draw the
inference that he implicitly admitted owning the gun at the time of the robbery, when in fact he
said no such thing.!

Many courts require completion in the gun hypo, and that result is certainly supported by
the policy underlying Rule 106. But a number of courts would not apply Rule 106, because they
construe the rule to have two substantial limitations:

1. Some courts have held that Rule 106 cannot operate to admit a statement over
the government’s hearsay objection; and the defendant’s statement about selling the gun is
hearsay.? These courts hold that Rule 106 is only about the order of proof and is not a rule
that trumps other rules of exclusion.

2. Courts have correctly held that that the text of Rule 106 does not provide for
completion with an unrecorded oral statement. Most courts, however, have found a rule of
completeness for oral statements in Rule 611(a) or the common law. But some courts have
not --- perhaps because they have not been directed to Rule 611(a) or the common law by
the party seeking completion.?

The Committee has reviewed and discussed Judge Grimm’s proposals, which are: 1) to
amend Rule 106 to allow a party to admit the party’s statements over a hearsay objection, when
they are necessary to complete an unfair, partial presentation of the statement offered by the
proponent; and 2) to extend Rule 106 to cover unrecorded oral statements.

At this point, the Committee has reached several points of agreement regarding an
amendment to Rule 106:

e The Committee resolved two years ago to retain the “fairness” language in the
Rule --- and therefore the criteria for invoking the rule of completeness will remain the

1 One of my students had another example. The defendant, let’s call him Eric, is on trial for shooting the deputy. He
stated to the police: “I shot the sheriff, but I did not shoot the deputy.” The government introduces the first part of
the statement (probably admissible in most courts under Rule 404(b) to show intent, or background, or inextricably
intertwined, or some such, and offered to create an inference that the defendant shot the deputy as well). The
defendant seeks to complete with the remainder of the statement.

Another example bandied about is the government offering a statement of the defendant, “I killed him”
while the defendant offers to complete this deleted portion: “with kindness.”

2 See, e.g., United States v. Sanjar, 853 F.3d 190, 204 (5 Cir. 2017): “When offered by the government, a
defendant’s out-of-court statements are those of a party-opponent and thus not hearsay. Rule 801(d)(2)(A). When
offered by the defense, however, such statements are hearsay.”

% The Supreme Court has stated that Rule 106 is only a “partial codification” of the common-law rule. Beech
Aircraft Corp. v. Rainey, 488 U.S. 153, 171 (1988).
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same. The amendment, if proposed, would address only how a completing statement may
be used.

e The Committee also resolved two years ago that an amendment, if proposed,
would not change the existing rule with respect to the timing of completion.

Most importantly, the Committee at the last meeting took a straw poll on the two major
issues: 1) whether completing information should be admissible over a hearsay objection; and 2)
whether unrecorded oral statements should be covered by Rule 106 rather than by Rule 611(a) and
the common law. Five Committee members and the Chair expressed a preference for the option
that would both add oral statements and allow completion over a hearsay objection. One
Committee member expressed a preference for an amendment that would add oral statements,
while admitting completing statements for their non-hearsay context only. The Department of
Justice voiced opposition to any amendment.

At the last meeting, the Chair asked the Reporter to prepare a draft amendment that would
add oral statements and allow completion over a hearsay objection for the spring meeting. He also
stated that the Committee Note should make it clear that the intent of the amendment was to
displace common law --- as is the case with every other Federal Rule of Evidence.

This memo is in four parts.* Part One discusses how and when Rule 106 applies,
emphasizing that the requirements of the rule regarding the need for completion (which would not
be changed by any proposed amendment) are stringent and that completion is rarely permitted.
Part Two deals with the two major questions on which the courts are divided: 1) whether the rule
operates as a hearsay exception, and 2) whether unrecorded oral statements are covered in one
way or another. Part Three discusses some arguments in favor of and against an amendment to
Rule 106, and the merits of various amendment alternatives that were presented at previous
meetings. Part Four provides a draft of a proposed amendment to Rule 106, and a draft Committee
Note, that reflects the position taken by a strong majority of the Committee in the straw poll at the
last meeting.

At this meeting, the Committee will vote on whether a proposed amendment to Rule 106
will be approved, with the recommendation that it be released for public comment. If the proposal
is approved and all thereafter goes well, the amendment would become effective on December 1,
2023.

# Many passages from this memo are unchanged from the memo submitted for the last meeting. But there are changes,
additions, and deletions that have been made to include new case law, to provide responses to some of the arguments
and suggestions made at the last meeting, and to adapt to the positions taken by the Committee at the last meeting, as
discussed above. Also, language has been added to the draft committee note in response to suggestions made at the
last meeting.
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I. How and When the Rule Applies.

A. Rule 106 Applies in Narrow Circumstances

Because concerns have been expressed from time to time that an amendment will allow
rampant completion and constant disruption of the order of proof, this memo seeks to provide more
perspective on the very limited scope of the existing rule. The possibility of completion arises only
in very narrow circumstances. These narrow standards would not be expanded by the proposal that
the Committee is considering, because the Committee has agreed that the “fairness” language of
the existing Rule 106 is being retained.’

Rule 106 contains important threshold requirements that provide a substantial limitation
on the consequences of the amendments being considered. It is not in any sense an automatic rule
that a defendant is allowed to admit all exculpatory parts of a statement whenever the government
admits an inculpatory part. Mere relevance is definitely not enough. Rather, the court must find
two things before the rule of completion is triggered:

1. The statement offered by the proponent creates an inference about the statement
that is inaccurate --- i.e., it gives a distorted picture of what the statement really means.

AND

2. The completing statement that the adversary seeks to introduce is necessary to
eliminate the unfair inference and to make the statement accurate as a whole.

The Grimm example of the gun possession is one in which both of the above requirements
are met. The portion chosen by the government creates an inaccurate picture about what was
actually said. “I bought the gun” creates an inference that you still have it (exactly the inference
the government is seeking) --- so it is misleading. The completing information — “I sold it” --- is
necessary to eliminate a misleading impression about what the defendant said.

By way of contrast, another hypo will show where the rule of completeness does nof require
admission. Assume that the defendant is charged with possession of a firearm. He states to a police
officer, “I had the gun on me, but I never used it.” The government will be allowed to admit the
first part of that statement (as a party-opponent statement under Rule 801(d)(2)(A)) without having
to complete with the second. That is because “I had the gun on me” creates no unfair inference in
a prosecution for possessing the gun; it’s simply a confession of the crime. On the other hand, if
the defendant is charged with using the firearm, completion should be required, because the first
portion of the statement, “I had the gun on me” creates an unfair inference that he probably used
the gun, and the second portion is necessary to eliminate that misleading impression.

Because the triggering requirements for Rule 106 are so narrow --- and would not be
expanded by any proposal the Committee is considering --- it seems very unlikely that amending

5 Note that there is language in the draft Committee Note that emphasizes that nothing in the amendment will change
the strict threshold requirements for invoking the rule.

4
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it to trump the hearsay rule and to cover oral unrecorded statements will create a flood of
completion requests. The D.C. Circuit Court of Appeals held that Rule 106 allows the use of
hearsay evidence to complete a partial, misleading presentation, and in response to a “floodgates”
argument the court stated that “[i]n almost all cases we think Rule 106 will be invoked rarely and
for a limited purpose.” United States v. Sutton, 801 F.2d 1346, 1369 (D.C.Cir. 1986). There is
nothing in the reported cases in the D.C. Circuit, nor in other circuits following the same rule, to
indicate that the floodgates have been opened on Rule 106 completeness arguments.

The Department argued at the last meeting that completion is allowed much more
frequently than is shown in the reported cases. There are several possible responses to this
anecdotal report:

e [t figures that the reported cases would not be a perfect indicator on all the uses of
completion; if the court allows completion, that ruling will usually be in favor of a criminal
defendant and so it is an unlikely subject for appeal. And it might well not be the subject
of a reported opinion by the trial court.

e The reported cases, as seen below, are extremely narrow and ungenerous in applying an
already narrow and ungenerous standard. The Department does not appear to be saying
that completion, in practice, is automatic whenever the government uses a portion of any
statement. It should not be surprising that some courts apply the narrow standards of
completion somewhat more favorably than appears in the reported cases.

e [fit is true, as the DOJ suggests, that courts are already allowing more completion than
the reported cases show, then it must mean that courts are already finding completion to
be permissible over a hearsay exception. If that is so, then the amendment will simply
codify what is currently occurring. The Department has not stated that courts bent on
completion are saying, “I would love to allow completion, but my hands are tied by the
hearsay rule.” Rather the Department is saying that there is more completion going on than
we can see from the reported cases. But it is hard to see, then, how the proposed amendment
will open up more floodgates. ¢

e Perhaps the concern about floodgates is that it is the limitation on unrecorded oral
statements that is keeping the courts from a deluge. But the fact is, as seen below, that most
courts are admitting oral statements when necessary to complete. When that doesn’t
happen, it is usually because the proponent relies only on Rule 106, as opposed to Rule
611(a) and the common law. But surely the Department doesn’t want to take advantage of
lawyers who have innocently looked only to Rule 106, and who are not up on the Rule
611(a)/common law avenue to admissibility of an oral statement. Moreover, in criminal

&1t might be that the Department is arguing for a narrowing of the current “fairness” trigger to completion. But the
Department previously proposed a narrowing, which the Committee added to the working draft --- and the
Department later abandoned the venture. The Committee returned to the existing fairness standard. An argument
that there will be a “wild west” of completion is clearly more about the triggering standard than any issue
addressed by the proposed amendment.
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cases, most cases are about the defendant’s confession and the vast majority of them are
written or recorded.

What follows are some the reported cases applying the fairness requirement of Rule 106, to
illustrate the narrow circumstances in which it has been successfully invoked.

Here are some (the relatively few) examples of completion required:

° United States v. Haddad, 10 F.3d 1252 (7th Cir. 1983): In a felon-gun possession
case, the defendant admitted to the police that he was aware of drugs found under a bed,
but stated simultaneously that he knew nothing about the gun that was found near it. The
government offered only the part of the statement conceding awareness of the drugs. The
relevance of that portion was that if the defendant knew about the drugs, he was likely to
know about the gun. But that was an unfair inference from the statement as a whole,
because the defendant explicitly denied knowing about a gun. So the portion offered by the
government was misleading. The Seventh Circuit held that once the prosecution elicited
testimony that the defendant admitted knowing about the drugs, the defendant should have
been allowed to elicit the part about not knowing the gun was there. Otherwise the jury
would use the statement as if the defendant implicitly admitted to having a gun, when that
was not the case.

° United States v. Sweiss, 800 F.2d 684 (7™ Cir. 1986): The government admitted a
recording of a conversation between the defendant and an informant, which indicated that
the defendant knew in advance of the conversation about a plot to obstruct justice. The
government argued that this showed the defendant knew independently about, and so was
connected to, the plot. But a prior recording of a conversation between the defendant and
the same informant indicated that the defendant had been told about the plot by the
informant. In effect, the government split up the statements “yes I know” and “because you
told me.” The court held that the defendant had the right to introduce the prior recording
under the rule of completeness, to dispel the misleading inference from the second
recording that he had independent knowledge.

° United States v. Baker, 432 F.3d 1189 (11 Cir. 2005): This is a case where the
prosecution conceded on appeal that the defendant’s exculpatory statements, made in a
post-arrest confession, should have been admitted under the rule of completeness. There is
no discussion in the reported case of what those statements were, and why they were
necessary to complete. The court stated that the prosecution was correct in making the
concession.

6
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° Cuhaci v. Kouri Group, LP, 2020 U.S. Dist. LEXIS 242583 (S.D. Fla. Dec. 28,
2020): This is an example of completion required in a civil case. In a lawsuit over the
ownership of shares of stock, the plaintiff offered the front of the stock certificates at issue.
The defendant sought to complete by introducing the back of the certificates. The court
held that Rule 106 required the admission of the front and the back of the certificates. After
quoting Rule 106, the court declared that the plaintiff’s claim was squarely based on the
underlying stock certificates, while the defendant’s dismissal arguments “are largely
founded on the purported transfers or sales of those shares being void based on restrictions
reflected on the reverse-side of the stock certificates.” The court concluded that "in
fairness," the factfinder should consider not only the front of the stock certificates but also
the back. [Note: this is the only reported case that I could find in the entire year of
2020 in which completion was found to be required under Rule 106.]

Here are some of the (many more) examples of completion not required:

o United States v. Altvater, 954 F.3d 45 (1* Cir. 2020): In an insider trading
prosecution, the government offered portions of the defendant’s deposition before the SEC.
The defendant argued that the government offered a “massaged” portion, edited to do as
much damage as possible to the defendant’s position at trial: that he traded on publicly
available information based on his own idiosyncratic views. The defendant contended that
Rule 106 required admission of all the redacted portions of the deposition. But the court
stated that the defendant failed to “engage in the granular level of analysis” necessary to
succeed on the completeness challenge. The defendant requested that all redacted material
be admitted “without attempting to meet his burden to explain why it would be necessary
to admit into evidence each and every statement contained in the redacted material to dispel
some alleged distortion caused by the government’s redactions.” Thus Rule 106 cannot be
used for broadside claims that when portions are admitted, redactions must be admitted as
well.

o United States v. Williams, 930 F.3d 44 (2™ Cir. 2019): Police found a gun in a car
that was driven by the defendant. At a trial for felon-gun-possession, the government
offered the defendant’s oral post-arrest statement admitting the gun was his. The defendant
sought to complete with other statements to the police, at the beginning of his interview, in

7
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which he said the car belonged to his girlfriend and he did not know about the gun. The
court held that the completeness principle applied only if the portions admitted by the
government were misleading, and the portions offered by the defendant corrected the
misimpression. In this case, the standards for completion were not met:

It is not uncommon for a suspect, upon interrogation by police, to first claim in a
self-serving manner that he did not commit a crime, only thereafter to confess that
he did. ... [T]he mere fact that a suspect denies guilt before admitting it, does
not—without more—mandate the admission of his self-serving denial. As the
district court here aptly pointed out, Williams’s confession was “simply a reversal
of his original position.”

° United States v.Thiam, 934 F.3d 89 (2" Cir. 2019): The defendant was convicted
for receiving bribes as a public official. He made inculpatory statements in his post-arrest
interview, regarding his acceptance of bribes, that were admitted against him. He argued
that the trial court erred in refusing to admit other excerpts of that interview under Rule
106. These excluded portions related to the role that other government officials played in
the bribery scheme, and to personal loans that the defendant had received from other third
parties. But these statements, while exculpatory, related to matters other than the
defendant’s activity. The court stated that “[b]ecause the rule of completeness is violated
only where admission of the statement in redacted form distorts its meaning . . . it was
within the district court’s discretion to exclude these statements.”

° United States v. Hird, 901 F.3d 196 (3" Cir. 2018): The defendant was a ticket-
fixing judge charged with perjuring himself in a grand jury proceeding. He argued that the
trial court should have admitted the portion of his grand jury testimony in which he stated
that he never provided favors. The court found that the statement was not necessary for
completing the portions of his testimony in which he (falsely) denied receiving
consideration for fixing tickets. The court stated that the excerpt that the defendant sought
to admit “occurs many pages before the testimony regarded as perjurious,” was “separated
by the passage of time during questioning” and was “unrelated in the overall sequence of
questions and to the answers grounding his conviction.” The court held that the rule of
completeness does not apply to statements that are remote in time and circumstances from
the statement offered by the proponent.

° United States v. Shuck, 1987 U.S. App. Lexis 1519471, at *6 (4™ Cir.): The
defendant’s previous statements about committing the charged crime were admitted, and
he argued that his additional statements about how he had never been convicted of a crime
should have been admitted to complete. The court found that completion was not
necessary: “General rehabilitation, such as being free of a state or federal conviction * * *
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is not directly relevant to Shuck’s admissions. . . . Nor were the additional portions
necessary to avoid misleading the trier of fact.”

° United States v. Branch, 91 F.3d 699, 728 (5th Cir. 1996): After the disaster at the
Waco compound, Castillo was charged with carrying a firearm during a crime of violence.
He confessed to donning battle dress and picking up guns when he saw ATF agents
approaching. He also stated that he never fired a gun during the raid. The government
offered the former statement and not the latter. The court found that the exculpatory
statement was not necessary for completion --- the “cold fact” that Castillo had retrieved
several guns during the day was neither qualified nor explained by the fact that he never
fired them. Importantly, Castillo was charged with carrying a gun during a crime of
violence, and this charge did not require a finding that he shot a gun. The court concluded
as follows:

We acknowledge the danger inherent in the selective admission of post-arrest
statements. * * * [But] we do no violence to criminal defendants’ constitutional
rights by applying Rule 106 as written and requiring that a defendant demonstrate
with particularity the unfairness in the selective admission of his post-arrest
statement.

° United States v. Portillo, 969 F.3d 144 (5™ Cir. 2020): This is a case in which the
government sought to introduce completing statements, but the admission of the statements
was found to be error. The government’s cooperating witnesses were impeached with
inconsistencies, and the trial judge admitted some accompanying consistent statements
under Rule 106. The court’s analysis is as follows:

The government cites pages from the record where the defendants referred to
specific portions of the statements that were later introduced at trial. But the
government does not clearly explain why this questioning created a misleading
impression about the entirety of the prior consistent statements. . . . The government
has not demonstrated that the statements admitted into evidence were necessary to
correct any misleading impressions created by the defendants’ references to the
prior statements.

o United States v. Dotson, 715 F.3d 576, 581 (6™ Cir. 2013): In a trial on charges of
child pornography and exploitation of a minor, the trial judge admitted portions of a written
statement given by the defendant to authorities following his arrest in which he stated that
he made videos and photos of the victim; but the court rejected the defendant’s request to
admit the entire statement. The omitted portions showed that Dotson had a rough
upbringing and had been sexually abused as a child, and that he was concerned that the
victim knew he was exploiting her. The court held that the omitted portions “did not in any
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way inform his admission that he photographed the victim, made videos of her, and
downloaded sexually explicit images of other children from the internet.”

° United States v. Wandahsega, 924 F.3d 868 (6th Cir. 2019): The defendant was
convicted of abusive sexual contact with his six year old son. He sought to introduce a
video of his supervised visit with his son, the victim, where his son hugged him and
interacted well with him. The defendant offered the video under Rule 106, on the theory
that it contradicted testimony from witnesses about the victim’s assertions that the
defendant abused him. But the court found Rule 106 inapplicable because the government
never sought to admit any portion of the video. Rule 106 does not provide a ground of
admissibility simply because the evidence proffered to complete contradicts the opponent’s
evidence.

° United States v. Lewis, 641 F.3d 773 (7" Cir. 2011): The defendant confessed to
conspiracy in an interview with law enforcement. He sought to complete by eliciting
testimony from the agent who interviewed him about how he had never mentioned any of
his co-defendant's criminal associates by name. The court found that although this
remainder could rebut the government's theory about the level of the defendant's
involvement in the conspiracy, and could help to explain the defendant's theory of the case
in general, it did not affect the meaning of any of the defendant's statements to which the
agent had already testified. Accordingly, no remainders were necessary. Thus, a remainder
under the fairness test has to be explanatory of the portion that it completes.

° United States v. LeFevour, 798 F.2d 977 (7th Cir. 1986): The court found that Rule
106 does not require the introduction of an entirely separate conversation, on a different
subject matter, simply because it is relevant to the defense. Relevance is not a sufficient
ground to allow completion under Rule 106.

° United States v. Martinez-Camargo, 764 Fed. Appx. 205 (9™ Cir. 2019): A large
shipment of marijuana was found in the defendant’s car when she crossed the border. The
government offered excerpts of the defendant’s post-arrest statements. The defendant
offered other portions in which she sought to explain her conduct and exculpate herself.
The court held that Rule 106 applies only when the edited statement creates a distortion of
the evidence. Because the admitted portions of her statement were not misleading, Rule
106 did not compel the admission of the omitted portions of the statement.

° United States v. Brown, 720 F.2d 1059 (9™ Cir. 1983): This was a completing
attempt by the government that was unsuccessful. The government called witnesses who
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got plea deals, and introduced the deal terms on direct. The defendant argued on cross that
there were promises made by the government that were not in the agreement. The
government countered, for completeness purposes, with polygraph clauses in the
agreements. But the court found the polygraph clauses not necessary for completion,
because the defendant’s attack was about what was not in the plea agreements.

° United States v. Rodriguez, 971 F.3d 1005 (9 Cir. 2020): This case did not involve
a denial of completion but did emphasize the narrowness of the rule. The government
offered a selection of recordings in a case where the defendant was attacking the
investigation/prosecution as biased. Over the defendant’s objection, the trial court
instructed the jury that the government had presented “selective passages” of the recordings
and “an opposing party is free to request the Court to order additional portions of a
recording be played where necessary to place the portions played in context or to avoid any
misleading impression resulting from just the portions played.” The defendant argued that
the instruction was error because it shifted the burden of proof and incorrectly suggested
that both parties were equally able to introduce recordings where in fact the defendant
would be barred from doing so under the hearsay rule. The court found no abuse of
discretion, concluding that the instruction “aligned with the substance of Rule 106.” But in
a footnote, it cautioned against using such an instruction in the future:

[T]he midtrial instruction was unnecessary and, as formulated, ran the risk of being
incomplete or potentially misleading. While the instruction was consistent with
Federal Rule of Evidence 1006, it failed to fully capture the restrictiveness of the
rule of completeness, including the defendant’s need to overcome significant
evidentiary hurdles.

° United States v. Stein, 2021 U.S. App. LEXIS 1963 (10th Cir. Jan. 25, 2021):
Appealing from a false statements conviction, the defendant argued that the district court
abused its discretion by denying his request under Rule 106 to play the entire recording of
each of his multi-hour meetings — over a hundred hours of recordings, collectively. The
court found that the district court did not abuse its discretion in denying the request, as (i)
Rule 106 requires completion only when necessary to clarify or explain the portion already
admitted; and (ii) the defendant did not identify which portions of the admitted statements
required clarification; instead he argued broadly that the government's introduction of the
recordings in clips was unfair.

° United States v. Santos, 947 F.3d 711 (11" Cir 2020): Appealing his conviction for
obtaining naturalization wrongfully, the defendant argued that the trial court erred in
excluding an exculpatory part of his confession. The court found no error. It noted that
“Rule 106 does not automatically make the entire document admissible once one portion
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has been introduced.” In this case, “the later exculpatory part of Santos’s statement does
not explain or clarify the earlier inculpatory part. In the first part, Santos admitted to Special
Agent Laboy that he was arrested, convicted, and imprisoned for manslaughter in the
Dominican Republic in the 1980’s. This admission proved the fact of Santos’s prior
conviction. That is a separate and different topic from why Santos failed to mention his
criminal history . . . on his Form N-400 application.”

° United States v. Nicoletti, 2019 WL 1876814 (E.D. Mich.): A defendant charged
with conspiracy to commit bank fraud argued that if the government was going to admit
portions of wiretapped conversations that he had with a co-defendant, then all 13 hours of
tape recordings should be included under Rule 106. The court stated that “[i]mportantly,
Rule 106 places the burden on the party seeking admission to show that the additional
evidence is relevant and provides context” and “only those parts which qualify or explain
the subject matter of the portion offered by opposing counsel should be admitted.” Because
the defendant did not specifically identify which portion of the recordings would clarify
the government’s proffered evidence, Rule 106 provided no relief.

° United States v. Rodriguez-Landa, 2019 WL 175518 (S.D. Cal.): “The Court finds
that Rule 106 does not permit the introduction of these statements as they are not ‘part’ of
the same recorded conversation introduced by government exhibit Although these
statements were physically captured on the same audio recording, they arise out of a
different conversation with a different participant.”

° United States v. Benally, 2019 WL 2567335 (D.N.M.): In a murder case, the
government admitted excerpts from the defendant’s recorded statements to special agents
during an interrogation. The statements described the defendant’s interactions with the
decedent and included a portion of the interrogation where the defendant refused to
apologize about the decedent’s death. The defendant sought to admit additional excerpts,
explaining how the fight began, that the decedent had a knife, that the decedent previously
started fights with him, and that he “teared up” when making the statements to the agents.
The court held that the excerpts chosen by the government were not misleading and that
nothing in the portions offered by the defendant corrected any misimpression.

° Rodriguez v. Miami-Dade County, 2018 WL 3458324 (M.D. Fla.): In a Title VII
action, the plaintiff admitted some call logs and the defendant argued that the rule of
completeness required admission of all call logs to the same people. The court found that
the defendant made no argument that the remainder of the logs was necessary to rectify
any misleading impression created by the plaintiff.
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Of all the reported Rule 106 cases in federal courts, the ratio of “completion required”
to “completion not required” is about 1/15.7 That is unsurprising because Rule 106 is a
narrow rule. It does not send the trial court on a quest through mounds of evidence to try to
find something that is relevant for the opponent.

B. Rule 106 Can Protect the Government

The rule of completeness is not a one-way street in favor of a criminal defendant. The
government has an interest in being allowed to complete misleading presentations of statements
proffered by the defendant, and Rule 106 has been applied to protect the government in such
circumstances. For example, in United States v. Tarantino, 846 F.2d 1384 (D.C. Cir. 1988), it was
the prosecutor who offered prior statements of a witness on redirect examination in order to
complete what had been selectively adduced on cross-examination; the court found no error in the
trial court’s allowing completion. Similarly, in United States v. Mosquera, 866 F.3d 1032, 1049
(11" Cir. 2018), the court held that Rule 106 applied when the defendant selectively admitted
portions of an interview that a witness had with a government agent. The court noted that additional
portions of the interview were properly admitted “to avoid misrepresentation.”

C. Rule 106 Can Apply in Civil Cases

As stated above, the possibility of a selective and unfair presentation is not limited to
criminal cases. One example of completion required in a civil case is Zahorik v. Smith Barney,
Harris Upham & Co., 1987 U.S. Dist. Lexis 14078, at *6 (N.D. Ill.), which involved the
introduction of charts that were misleading in the absence of the context in which they were
prepared. The court found that it was “necessary to admit Huddleston’s entire affidavit in order to
explain the context in which the charts were prepared.” It specifically noted that contemporaneous
presentation of the affidavit was “preferable to Zahorek’s suggestion that Smith Barney could
correct any misinterpretations through the use of live testimony or deposition testimony.” That
was because, as the Advisory Committee Note to Rule 106 makes clear, repair work later in the
trial may not be sufficient to correct the original misimpression.

See also Phoenix Assocs. Il v. Stone, 60 F.3d 95, 101 (2™ Cir. 1995) (when financial
statements prepared by an accountant were introduced, the trial court did not err in holding that
the accountant’s workpapers were necessary to complete, because the financial statements on their
own were misleading); Brewer v. Jeep Corp., 724 F.2d 653, 656 (8" Cir. 1983): In a product
liability action, “the appellant was free to introduce the film containing the jeep rollovers but only
upon the condition that the written study explaining these graphic scenes also be offered. The trial

7 As stated above, the reported cases, while relevant, do not tell the whole story of how Rule 106 is used.
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court's order required only that the complete report be admitted, the mundane as well as the
sensational. In this the trial court was fair and its exercise of discretion was not an abuse.”

D. Rule 106 Partially Codifies the Common Law

The Supreme Court has stated that Rule 106 is a “partial codification” of the common-law
rule of completeness. Beech Aircraft Corp. v. Rainey, 488 U.S. 153, 171 (1988). The common-
law rule of completeness has been described as follows by the court in United States v. Littwin,
338 F.2d 141 (6 Cir. 1964):

The general rule is that if one party to litigation puts in evidence part of a document,
or a correspondence or a conversation, which is detrimental to the opposing party, the latter
may introduce the balance of the document, correspondence or conversation in order to
explain or rebut the adverse inferences which might arise from the incomplete character of
the evidence introduced by his adversary.

Wigmore stressed that the common-law doctrine of completeness “does no more than
recognize the dictates of good sense and common experience,” and laid out guidelines that courts
could use to determine if the opponent should be allowed to introduce completing oral evidence.
First, the purpose of introducing the remainder is to “obtain a correct understanding of the effect
of the first part.” Second, only the remainder that “concerns the same subject, and is explanatory
of the first part” is allowed for purposes of completeness.

Common law courts permitted completion of both written and oral statements.® Wigmore
supported completion with oral statements, concluding that any dispute about the accuracy of a
witness’s recollection of an oral statement would raise a question of credibility for the jury.

Common-law courts grappled with the issue of completing statements that were otherwise
inadmissible. While there was not complete uniformity on this subject, most common-law courts
held that a statement necessary to complete was admissible over a hearsay objection.’ Some courts
went so far as to characterize the right to complete as supplying an “independent exception to the
rule against hearsay.”!?

8 See Weinstein on Evidence at 106-4.

9 See Wigmore at § 2113, p. 660 (noting that “it is not uncommon for courts to treat the remaining utterance, thus
put in, as having a legitimate assertive and testimonial value of its own — as if, having once got in, it could be used
for any purpose whatever.”); Wright & Graham, at § 5072.1, p. 393 (“the major purpose of the common law
completeness doctrine was to provide an exception to those rules that prevented the opponent from showing how the
proponent had misled the jury”). See also Simmons v. State, 105 So. 2d 691 (Ala. App. 1958) (completeness “makes
admissible self-serving statements which otherwise would be inadmissible’).

10 Rokus v. City of Bridgeport, 463 A.2d 252, 256 (Conn. 1983). See also Stevenson v. United States, 86 F. 106, 108
(5th Cir. 1898) (“when the United States proved the conversations and declarations the accused was entitled to have
the full conversation or conversations given in evidence”); California Law Revision Commission Tentative
Recommendation and Study Related to Uniform Rules of Evidence, Article VIII, Hearsay Evidence, 599 (Aug.
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In sum, the common-law rule of completeness is broader than Rule 106 in at least two
respects: 1. Completing statements are generally admissible under the common law even though
they are hearsay --- and while this is true in many courts under Rule 106, it is not true in others; 2)
Oral statements are admissible for completion under the common law, but they are not admissible
under the terms of Rule 106. As we will see, this disparity in coverage as to oral statements has
been corrected by most courts, who rely on either Rule 611(a) or the common law to admit oral
statements when necessary for completion --- but not all courts do so.

In effect, the proposed amendment that was favored by most of Committee members at the
last meeting would have the effect of restoring the common-law rule of completeness --- thus
rendering consideration of the common law unnecessary (which was precisely the point of
codifying the Federal Rules of Evidence.

Confusion Caused by Retaining the Common Law

The apparent viability of the common law underneath the current Rule 106 is, without
doubt, a source of confusion. The Federal Rules of Evidence were intended to supplant the
common law. The original Reporter, Professor Cleary, stated that the goal of the project was that
after the Rules were enacted, there would be no common law. So for example, there is no common
law of hearsay that is retained.!'! The common law limitations on habit evidence have been
specifically abrogated by Rule 406. It’s hard to see why the common law should be left to operate
behind Rule 106 where it appears to have been superseded by every other rule.'? There is no other
rule of evidence that has been held to be subject to supplementation by the common law.

There is case law showing the confusion that is sown by the apparent retention of common
law rules of completeness as a kind of backstop for Rule 106. For example, in the recent case of
United States v. Oloyede, 933 F.3d 302 (4" Cir. 2019), one defendant, speaking to a police officer,
made statements that inculpated him, and others that exculpated other defendants. Those other
defendants moved for completion. Because the statements were oral, the defendants recognized
that Rule 106 did not apply, but they maintained that “there is a still-viable common law on the
rule of completeness” that should have allowed the entire statement to come in. The court
responded:

“While we doubt that a common law rule of completeness survives Rule 106’s
codification, we hold that any such common law rule cannot be used to justify the

1962) (“To the extent that this section makes hearsay admissible, we may regard the section as a special exception to
the hearsay rule.”).

11 See Rule 802, which provides that hearsay is inadmissible unless there is an exception --- and specifically not
relying on common law as the source of any exception.

12 0f course, privileges are an exception, but that is because Rule 501 (drafted by Congress over the opposition of
the Advisory Committee) specifically provides that the federal common law of privilege is applicable. Rule 106
does not make a specific provision for common law.
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admission of inadmissible hearsay. See Federal Rule of Evidence 802 (Hearsay is not
admissible unless any of the following provides otherwise: a federal statute; these rules;
or other rules proscribed by the Supreme Court).”

There are several takeaways from this pithy remark:

1. The Court was apparently unaware of the Supreme Court’s statement about partial
codification in Beech Aircraft. 1f the Fourth Circuit can’t get this right, how can we expect
regular lawyers to do so?

2. While not citing Beech Aircraft, maybe the court just disagreed with the Beech
declaration. After all, the Beech declaration was not a holding. And on the merits, for the
reasons stated, it is far better to have a system with no residual common law lurking beneath
the code --- where the whole point was to have a federal code of evidence rather than the
murky common law.

3. The court is not saying that the common law did not allow completion with hearsay.
(That would be wrong to say, as discussed above). Rather it is saying that the common law
cannot be a source of admitting hearsay. Under Rule 802, common law is not listed as one
of the sources for admitting hearsay. This makes sense from the Advisory Committee’s
position, as the Committee was trying to supplant the common law of hearsay --- the last
thing it wanted was a bunch of common law hearsay exceptions being used to muck up the
Rule 803/804 exceptions. But it does present a problem if a party is relying on the common
law to offer hearsay under the rule of completeness.

4. Why did nobody invoke Rule 611(a) for admitting the oral statements? I think the answer
is that the whole area of “completeness” is just too complicated right now. There are too
many sources to keep track of. Here was a case where the defense counsel was diligent ---
counsel had done enough work to realize that a common-law argument remained (which
means counsel did better research than the court did) --- but counsel didn’t pick up the
scent on Rule 611(a).!* That is just a sad state of affairs. It calls strongly for all
completeness issues to be decided under one rule.

In sum, it is pretty clear that we would all be better off without a common law backstop to

Rule 106. This is especially so because unlike some evidentiary questions that can be raised in
limine, completion questions are usually raised af trial when a proponent offers just a portion of a
statement. At that time, it is hard to expect the parties to have both the common law and Rule
611(a) in mind when they are seeking to solve a completion problem. It would clearly be much
better if all completion issues were covered in a single rule. That is why the draft Committee Note
infra states that the intent of the amendment is to completely displace the common law.

13 1t’s hard to criticize counsel for not raising Rule 611(a). That rule is a broadly written grant of authority that gives
the judge a bunch of discretion to control the presentation of evidence. It doesn’t say anything about completion.
When there is already a rule that specifically governs completion, one might be excused for not considering Rule

611(a).
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II. The Two Major Questions on Which Courts are Divided

A. Can Hearsay Be Admitted When Necessary to Complete Under Rule 106?

The most important problem --- and dispute among the courts --- regarding Rule 106 is
whether the Rule requires the court to admit a completing statement over a hearsay objection. As
discussed in prior memos, a fair number of courts have held that even in the narrow situation in
which completion is allowed, a defendant cannot invoke Rule 106 to counter a hearsay objection.
The rationale given is that Rule 106 cannot operate as a hearsay exception because it is not styled
as a hearsay exception and is not located in Article VIII, where all the hearsay stuff is supposed to
be. But as also noted previously, a number of courts have reasoned that in order to do its job of
correcting unfairness, Rule 106 has to operate as a rule that will admit completing evidence over
a hearsay objection. See, e.g., Gudava v. Ne. Hosp. Corp.,2020 U.S. Dist. LEXIS 25151 (D. Mass.)
(“Regardless of whether it satisfies an exception to the hearsay rule, defendant cannot
simultaneously rely on evidence of the First Warning it issued to Gudava and bar Gudava from
introducing evidence of her written appeal of that warning. Fairness dictates that either all or none
of the entire record of Gudava's First Warning, including her appeal, will be admitted.”).

1. Conflict in the Cases:

Here is the conflicting case law on the hearsay question:

Cases holding or stating that Rule 106, when properly triggered, applies to
overcome a hearsay objection to the remainder:

° United States v. Sutton, 801 F.2d 1346, 1368 (D.C. Cir. 1986): The court notes that
Rule 106 cannot do what it is intended to do --- correct a misleading impression --- unless it can
be used as a vehicle to admit completing hearsay. The court also makes three important arguments
for finding that Rule 106 operates as a hearsay exception:

1. “[E]very major rule of exclusion in the Federal Rules of Evidence contains the proviso,
‘except as otherwise provided by these rules.” * * * There is no such proviso in Rule 106,

which indicates that Rule 106 should not be so restrictively construed.”

2. The DOJ petitioned Congress to add specific language stating that completing evidence
had to be independently admissible. But Congress refused to add such language.

3. Rule 106 was patterned after the California rule, and that rule was (and is) known to

allow for admissibility of hearsay when necessary to rectify a misleading statement.
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° United States v. Bucci, 525 F.2d 116 (1* Cir. 2008) (“Case law unambiguously
establishes that the rule of completeness may be invoked to facilitate the introduction of otherwise
inadmissible evidence.”).

° United States v. Williams, 930 F.3d 44 (2" Cir. 2019) (Livingston, J.) (“when the
omitted portion of a statement is properly introduced to correct a misleading impression or place
in context that portion already admitted, it is for this very reason admissible for a
valid, nonhearsay purpose: to explain and ensure the fair understanding of the evidence that has
already been introduced”); United States v. Johnson, 507 F.3d 793, 796 (2d Cir. 2007) (under Rule
106, “even though a statement may be hearsay, an omitted portion of the statement must be placed
in evidence if necessary to explain the admitted portion, to place the admitted portion in context,
to avoid misleading the jury, or to ensure fair and impartial understanding of the admitted
portion”™).

° United States v. Gravely, 840 F.2d 1156, 1163 (4th Cir. 1988): The government
sought to complete with portions of the grand jury testimony of a witness. The defendant argued
that the portions were hearsay. The court responded:

The cross-designated portions, while perhaps not admissible standing alone, are admissible
as a remainder of a recorded statement. Fed.R.Evid. 106 allows an adverse party to
introduce any other part of a writing or recorded statement which ought in fairness to be
considered contemporaneously. The rule simply speaks to the obvious notion that parties
should not be able to lift selected portions out of context. United States v. Sutton, 801 F.2d
1346, 136669 (D.C.Cir.1986).

° United States v. Portillo, 969 F.3d 144 (5™ Cir. 2020) (stating in dictum that Rule
106 allows the admission of statements necessary to complete “even when they are otherwise
barred by the hearsay rule” and citing a Fourth Circuit case for the proposition).

° United States v. Haddad, 10 F.3d 1252, 1258 (7th Cir. 1983): “Ordinarily a
defendant's self-serving, exculpatory, out of court statements would not be admissible. But here
the exculpatory remarks were part and parcel of the very statement a portion of which the
Government was properly bringing before the jury, i.e. the defendant's admission about the
marijuana. * * * The admission of the inculpatory portion only (i.e. that he knew of the location
of the marijuana) might suggest, absent more, that the defendant also knew of the gun. The whole
statement should be admitted in the interest of completeness and context, to avoid misleading
inferences, and to help insure a fair and impartial understanding of the evidence.”

° United States v. Harry, 816 F.3d 1268 (10" Cir. 2016) (noting that the fairness
principle of Rule 106 “can override the rule excluding hearsay” but finding that fairness did not
require completion in the instant case). See also United States v. Lopez-Medina, 596 F.3d 716 (10
Cir. 2010) (completing hearsay was found admissible, the court reasoning that a party who
introduces a misleading portion opens the door to a fair completion).
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Cases holding or stating that Rule 106 cannot be used to admit evidence over a
hearsay objection:

e United States v. Terry, 702 F.2d 299, 314 (2d Cir. 1983) (“Rule 106 does not render
admissible evidence that is otherwise inadmissible.”); Accord, United States Football League v.
National Football League, 842 F.2d 1335 (2™ Cir. 1988)(“The doctrine of completeness, Rule
106, does not compel admission of otherwise inadmissible hearsay evidence.”).

° United States v. Hassan, 742 F.3d 104 (4" Cir. 2014) (defendant’s web postings
were not admissible under Rule 106 because they were hearsay); United States v. Lentz, 524 F.3d
501 (4™ Cir. 2008) (“Rule 106 does not render admissible the evidence which is otherwise
inadmissible under the hearsay rules.”). Accord United States v. Oloyede, 933 F.3d 302 (4" Cir.
2019).

° United States v. Adams, 722 F.3d 788 (6 Cir. 2013) (discussed infra, holding that
Rule 106 does not operate to admit hearsay even if admission is necessary to prevent an unfair
result; the court recognizes that the government offered a misleading portion but held that the
defendant had no relief under Rule 106); United States v. McQuarrie, 2020 WL 2732226 (6th
Cir.) (“Although we have sometimes been critical of the rule, we have repeatedly held that
exculpatory hearsay may not come in solely on the basis of completeness.”).

° United States v. Vargas, 689 F.3d 867, 876 (7th Cir. 2012) (“a party cannot use the
doctrine of completeness to circumvent Rule 803’ s [sic] exclusion of hearsay testimony.”).

° United States v. Woolbright, 831 F.2d 1390 (8" Cir. 1987): “Neither Rule 106, the
rule of completeness, which is limited to writings, nor Rule 611, which allows a district judge to
control the presentation of evidence as necessary to the ‘ascertainment of the truth’ empowers a
court to admit unrelated hearsay in the interest of fairness and completeness when that hearsay
does not come within a defined hearsay exception.”

° United States v. Hayat, 710 F.3d 875, 896 (9" Cir. 2013) (“Rule 106 does not
compel admission of otherwise inadmissible hearsay evidence.”); see also United States v.
Cisneros, 2018 WL 3702497 (C.D. Ca. July 30, 2018) (exculpatory statements in a post-arrest
interview could not be admitted under Rule 106 because they were hearsay, even assuming that
they were necessary to clarify the defendant’s inculpatory statements); United States v. Encinas
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Pablo, 2020 WL 516608 (D. Ariz.) (rejecting the defendant’s argument that his hearsay
statements should be admitted under the rule of completeness because “out of court statements not
falling within an exception to the hearsay rule are inadmissible regardless of Rule 106”).

In sum there is a clear conflict in the courts about whether Rule 106 can operate to
overcome a hearsay objection.

2. Admitted for What Purpose?

In those cases where the courts have recognized that a remainder may be admitted under
Rule 106 over a hearsay objection, there is some disagreement about the purpose for which that
remainder is offered. The narrowest position is that the remainder can be offered not for its truth
but only to put the original misleading statement in context. As such, it is not hearsay at all.
Ilustrative of this position is United States v. Williams, 930 F.3d 44 (2" Cir. 2019), where the
court states that “when the omitted portion of a statement is properly introduced to correct a
misleading impression or place in context that portion already admitted, it is for this very
reason admissible for a valid, nonhearsay purpose: to explain and ensure the fair understanding of
the evidence that has already been introduced.”

In Williams, the statement offered for completion was not, in fact, found admissible
because it didn’t fit the strict fairness standards of Rule 106. In contrast, in most of the reported
cases in which completing evidence was found admissible over a hearsay objection, it was found
to be admissible as proof of a fact. Here are two examples:

o In Sutton, supra, the court held that defendant Sucher had the right under Rule
106 to admit portions of a conversation he had, where the government had admitted other
portions that were misleading. The government offered Sucher’s statements that he sent
documents to Kolbert to show consciousness of guilt. The court treats the remainder in this
way:

Sucher's defense was that he innocently gave Kolbert the documents without any
knowledge of illegality. Three of the four excluded statements would support an
inference consistent with that defense. The second statement (2) could have
supported Sucher's assertion that he provided documents to Kolbert out of a desire
to cooperate with his fellow employee at DOE. The first (1) and fourth (4)
statements would have supported an inference contrary to the government's
contention that Sucher exhibited consciousness of his guilt. The possible contrary
inference of (1) and (4) is that Sucher gave documents innocently, and was afraid
that Kolbert may have falsely told Maxwell that Sucher, as the source of the
documents, was a knowing and willing participant in the illegal conspiracy.

It is apparent that the court is holding that the completing statements are offered for
the fact that Sucher had no consciousness of guilt. That’s what it means to “support an
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inference.” The trial court had excluded the statements on the ground that they were
hearsay to prove Sucher’s prior state of mind. And the appellate court is saying that, yes
this is true, but it is admissible to prove that prior state of mind under Rule 106.

® In Haddad, supra, the Seventh Circuit held that when the government offered the
defendant’s statement, “the drugs were mine,” the defendant should have been allowed to
complete with the contemporaneous statement “but I don’t know about the gun.” The court
found the exclusion to be harmless error, however. The analysis of why the completing
statement should have been admitted, and the analysis of why exclusion was harmless,
indicate that the court is saying that the statement should have been admitted to prove a
fact --- that the defendant did not know about the gun:

The marijuana that Mr. Haddad admitted placing under the bed was only
some six inches from the implicated gun. The defendant in effect said “Yes, [ knew
of the marijuana but I had no knowledge of the gun.” The admission of the
inculpatory portion only (i.e. that he knew of the location of the marijuana) might
suggest, absent more, that the defendant also knew of the gun. The whole statement
should be admitted in the interest of completeness and context, to avoid misleading
inferences, and to help insure a fair and impartial understanding of the evidence.
The error in the evidentiary ruling was, nevertheless, harmless.

Even though Mr. Haddad did not testify, he called his girlfriend, Ms.
McMullin, to the witness stand. She testified that it was she who purchased the gun
and that she hid it from the defendant and that the defendant had no knowledge of
the weapon. So the defendant got before the jury the same message that is contained
in the exculpatory portions of his statement to Officer Linder, to-wit: that he had
no knowledge of the gun.

So the court is saying that the error is harmless because there was already
alternative proof of the same fact.

This is not to say that a completing statement can never be used by a proponent solely for
context. It is just to say that the court should be able, where necessary, to have the completing
portion evaluated the same way as the portion admitted by the proponent --- as proof of a fact.
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B. Does the Rule of Completeness Apply to Unrecorded Oral Statements?

Rule 106 does not, by its terms, apply to oral statements that have not been recorded ---
which is, as stated above, a departure from the common law.

The exclusion of unrecorded statements from Rule 106 has led most courts to find an
alternative way to admit such statements when necessary for completion --- and this makes good
sense because, as Judge Grimm stated, there is no rational basis for a categorical distinction
between an oral statement and a recorded statement if each meets the fairness requirement of Rule
106.

One possible way that courts have allowed oral statements where necessary to complete is
to rely on the common law rule of completeness. As indicated above, the Supreme Court stated in
Beech Aircraft that the common-law rule of completeness---which does cover unrecorded oral
statements --- retains vitality. See United States v. Sanjar, 853 F.3d 190, 204 (5" Cir. 2017)
(common law rule of completeness “is just a corollary of the principle that relevant evidence is
generally admissible”).

But most courts do not directly rely on the common law --- probably because, like the
Fourth Circuit in Oleyede, supra, they don’t think that a common law of evidence exists after the
enactment of the Federal Rules of Evidence. Rather, most courts admit unrecorded statements for
completion through an invocation of Rule 611(a), which grants courts the authority to “exercise
reasonable control over the mode and order of examining witnesses and presenting evidence so as
to . . . make those procedures effective for determining the truth.”

The leading case on unrecorded statements and completeness under Rule 611(a) is United
States v. Castro, 813 F.2d 571, 576 (2d Cir. 1987), where the court held that Rule 611(a),
“compared to Rule 106, provides equivalent control over testimonial proof.” The court concluded
that “whether we operate under Rule 106’s embodiment of the rule of completeness, or under the
more general provision of Rule 611(a), we remain guided by the overarching principle that it is
the trial court’s responsibility to exercise common sense and a sense of fairness to protect the rights
of the parties.” Accord United States v. Williams, 930 F.3d 44 (2™ Cir. 2019) (“in this Circuit, the
completeness principle applies to oral statements through Rule 611(a)”).

The end result is that in most courts unrecorded statements are subject to the rule of
completeness in the same measure as written statements --- but, weirdly, not under the very rule
that governs completeness.

Other than the Second Circuit cases cited above, the following courts have explicitly recognized
a rule of completeness applicable to oral unrecorded statements, usually under Rule 611(a):
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° United States v. Tarantino, 846 F.2d 1384 (D.C. Cir. 1988) (unrecorded statements
of a government witness properly admitted to complete).

° United States v. Verdugo, 617 F.3d 565 (1st Cir. 2010) (“the district court retained
substantial discretion under Fed. R. Evid. 611(a) to apply the rule of completeness to oral
statements™).

° United States v. Holden, 557 F.3d 698, 704 (6™ Cir. 2009): “The common law
version of the rule was codified for written statements in Fed.R.Evid. 106, and has since been
extended to oral statements through interpretation of Fed.R.Evid. 611(a). Courts treat the two as
equivalent. United States v. Shaver, 89 Fed.Appx. 529, 532 (6 Cir.2004).”

° United States v. Haddad, 10 F.3d 1252 (7™ Cir. 1993) (exculpatory portion of an
oral confession should have been admitted to complete; declaring that Rule 611(a) gives the judge
the same authority regarding unrecorded statements as Rule 106 grants regarding written and
recorded statements).

° United States v. Woolbright, 831 F.2d 1390 (8™ Cir. 1987) (stating that Rule 611(a)
supports a rule of completeness for unrecorded statements that is the same as that applied to written
and recorded statements under Rule 106; but holding that neither rule allows the admission of
otherwise inadmissible hearsay).

° United States v. Lopez-Medina, 596 F.3d 716, 734 (10th Cir. 2010) (“We have held
the rule of completeness embodied in Rule 106 is substantially applicable to oral testimony as well
by virtue of Fed. R. Evid. 611(a)”).

° United States v. Baker, 432 F.3d 1189 (11% Cir. 2005): “We have extended Rule
106 to oral testimony in light of Rule 611(a)'s requirement that the district court exercise
‘reasonable control’ over witness interrogation and the presentation of evidence to make them
effective vehicles for the ascertainment of truth.”

° United States v. Green, 694 F. Supp. 107, 110 (E.D. Pa. 1988), aff’d, 875 F.2d 312
(3d Cir. 1989) (dictum; the court finds that the rule of completeness applies to unrecorded
statements, relying on Second Circuit authority, but finds the offered portion in this case to be not
necessary for completion). !4

14 The Fifth Circuit in United States v. Sanjar, 876 F.3d 725, 739 (5% Cir. 2017), in dictum, seems to recognize that
oral statements might be admissible to complete under some circumstances (though in United States v. Gibson,
discussed infra, it specifically held that oral statements were not admissible to complete):

The language of Rule 106 expressly limits it “to situations in which part of a writing or recorded
statement is introduced into evidence.” That said, the Eleventh Circuit has held that testimony may
nonetheless fall within the rule's ambit if it is “tantamount” to offering a recorded statement into evidence.
But we have held that this standard is not met in the situation here when the agent neither read from the report
nor quoted it.

The common law rule of completeness, which is just a corollary of the principle that relevant
evidence is generally admissible, does provide a right to cross examine. Beech Aircraft Corp. v. Rainey,
488 U.S. 153, 171-72 (1988). The rule comes into play, however, only when the additional inquiry is
needed to “explain, vary, or contradict” the testimony already given. The other statements by Sanjar that
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Besides the user-unfriendliness of having three separate sources of authority to cover the
completeness problem (i.e., Rule 106 as to written and recorded statements and Rule 611(a) or the
common law as to unrecorded oral statements), there is another important reason for amending
Rule 106 to include coverage of unrecorded oral statements: There are some cases in which courts
faced with a completeness argument as to unrecorded oral statements simply say that Rule 106
does not apply, and so that is that --- these courts do not evaluate the statement under Rule
611(a) or the common-law rule of completeness. That is to say, they implicitly reject --- or just
ignore --- the Second Circuit’s view on applying the rule of completeness to unrecorded statements
through Rule 611(a).

For example, in United States v. Gibson, 875 F.3d 179 (5% Cir. 2017), the defendant sought
completion with an oral, unrecorded statement. The defendant relied on Rule 106 but the court
stated that “Rule 106 applies only to written and recorded statements.” That statement was true as
far as it goes. But no effort was made to consider admissibility of the statement under Rule 611(a)
or the common law.

To be fair to the court in Gibson, it is likely that defense counsel relied solely on Rule 106,
and never raised Rule 611(a) or the common law rule of completeness with regard to unrecorded
oral statements offered to complete. But that in itself might indicate a reason to treat both recorded
and unrecorded statements under a single rule --- in order to avoid a trap for the unwary. Again,
arguments about completeness usually arise right at the trial, when it is unlikely that most lawyers
(or judges) will be thinking about sources of law outside Rule 106 when faced with a completeness
problem. Clearly it would be better to have a single rule, in a rule book, that everyone can rely on
at the time of trial.

The Fifth Circuit in Gibson is not the only court that has excluded unrecorded statements
without resort to Rule 611(a) or the common law. The following courts also have made
statements that end their analysis of oral statements with the language of Rule 106:

° United States v. Wilkerson, 84 F.3d 692, 696 (4th Cir. 1996) (finding no relief from
a misleading presentation because the completing statement was unrecorded and so Rule 106 does

not apply).

° United States v. Mitchell, 502 F.3d 931, 965 n.9 (9th Cir. 2007) (refusing to
consider completion with unrecorded statements because Rule 106 does not apply); United States
v. Hayat, 710 F.3d 875, 895 (9" Cir. 2013) (“our cases have applied the rule of completeness only
to written and recorded statements™). In United States v. Liera-Morales, 759 F.3d 1105, 1111 (9"

defense counsel sought to ask the agent about, many of which are assertions of innocence, were “not
necessary to qualify, explain, or place into context” the limited statements the agent testified about on
direct. [most citations omitted]
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Cir. 2014), the 9™ Circuit adhered to its view even though it recognized that other circuits allow
oral statements to complete:

By its terms, Rule 106 “applies only to written and recorded statements.” United
States v. Ortega, 203 F.3d 675, 682 (9th Cir.2000). Consistent with Rule 106's text, we
have recently observed that “our cases have applied the rule only to written and recorded
statements.” United States v. Hayat, 710 F.3d 875, 896 (9th Cir.2013) (internal quotation
marks omitted). Nevertheless, at least two of our sister circuits have recognized that the
principle underlying Rule 106 also applies to oral testimony “by virtue of Fed.R.Evid.
611(a), which obligates the court to make the interrogation and presentation effective for
the ascertainment of the truth.” United States v. Mussaleen, 35 F.3d 692, 696 (2d Cir.1994)
(internal quotation marks omitted); accord United States v. Li, 55 F.3d 325, 329 (7th
Cir.1995) ( “[T]he rule of completeness applied to the oral statement.”).

° United States v. Ramirez-Perez, 166 F.3d 1106 (11th Cir. 1999): The court held
that the rule of completeness did not apply to the defendant’s confession even though it was written
and signed. That is because the officer who took the confession was asked at trial only about what
the defendant said, not what the defendant wrote down. The court concluded that “[b]ecause the
prosecutor questioned the agent only about what Maclavio said rather than about what was written
in the document, Rule 106 did not apply.”

Note: The result in Ramirez-Perez has to be wrong even in a circuit holding
that Rule 106 does not apply to unrecorded statements. The proponent should not be
able to avoid Rule 106 by asking the witness what he heard, when what he heard was
placed in a record. The case provides a pretty good example of the need to treat
recorded and unrecorded statements the same under the rule of completeness. The
“oral statement” exception to Rule 106 is subject to abuse.'®

° United States v. Cooya, 2012 WL 1414855 (M.D. Pa.) (“Rule 106 applies only to
written and recorded statements”; no attempt made to analyze completeness under Rule 611 or the
common law rule of completeness).

To clarify, none of the above case law holds that Rule 611(a) and the common law cannot
be used for completion of oral statements. These cases immediately above mostly stop at Rule 106
and do not reach the Rule 611(a) question — often perhaps because the party seeking completeness
never asked the court to do so (though as seen above the Ninth Circuit recognizes the existence of
the Rule 611(a) case law without explicitly rejecting it, but does not follow it). But the very fact

151t should be noted that Ramirez-Perez is inconsistent with other authority in the 11th Circuit. See United States v.
Baker, supra (applying Rule 611(a) to an oral statement offered to complete). But that inconsistency would seem to
point to some cause for rule clarification, given the complexity of the Rule 611(a)/common law construct for oral
statements that is currently employed by most courts.
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that the party may not have directed the court outside the language of Rule 106 might counsel in
favor of a clarifying amendment that would put all statements offered for completion under a
single rule.

As Judge Campbell has said, we don’t need to draft rules for good lawyers, as they can
work things out. We need to draft rules for lawyers that read the rules the way they are written and
go no further. If that is the case, there is a good argument for amending Rule 106 to cover oral
statements --- because it will not change the result that is currently reached in the many courts
that have properly addressed the matter, and it will help the parties and courts where lawyers read
the rule and do no more.

Again to emphasize: adding oral statements to Rule 106 will not create a management
problem for the court, because most courts have already properly recognized that oral statements
are covered by the rule of completeness. Thus, it is not a question of opening the floodgates or
changing the law in most courts. It is basically a question of making the rule less opaque and more
user-friendly.

III. Questions Raised About the Proposed Amendment

A. Admissible Over a Hearsay Objection

If the conflict on Rule 106 is to be resolved, it seems apparent that it must be resolved in
favor of admissibility (in some form) of the completing evidence — again assuming that the strict
requirements for completion under Rule 106 are established. It seems simply wrong to hold that
the adverse party can introduce a misleading portion of a statement, and then turn around and
object to evidence that would fairly be offered to rectify the misleading impression. Professor
Wright and Graham opine that construing Rule 106 to allow such injustice would violate the basic
principles of Rule 102:

No one has ever explained how these standards would be met by a construction that would
allow a party to present evidence out of context so as to mislead the jury, [and] then assert
an exclusionary rule to keep the other side from exposing his deception.

21A Wright et al., Federal Practice and Procedure, §5078.1.

What follows is a discussion of some of the arguments that have been made regarding
an amendment that would allow completing evidence to be admissible over a hearsay
objection.

1. Argument Against Amendment: The Testifying Alternative
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Some courts have argued that a court’s refusal to allow completion with hearsay statements

is not unfair, because the defendant can simply rectify the situation by taking the stand and
testifying to the completing statement. So for example, the argument is that the defendant in the
Grimm hypothetical could simply take the stand and say, “when I told the officer I bought the gun,
I also told him that I sold it before the crime.”®

But there are a number of reasons why the defendant’s testimony option is not a good

solution to the unfairness problem:

1. The defendant, by testifying, might be subject to impeachment under the liberal
tests employed by the courts under Rule 609. Impeachment with a prior conviction is a
pretty heavy cost to pay for restoring fairness after the government has engineered a
misleading impression.

2. The testimony remedy ignores the advantage that Rule 106 presents as to the
timing of completion. The rule recognizes that contemporaneous completion is provided
by the rule due to “the inadequacy of repair work when delayed to a later point in the trial.”
(Rule 106 Advisory Committee Note). Defendant’s testifying in the defense case-in-chief
is in no sense contemporaneous with the government’s admission of the misleading
portion.

3. Leaving completion to the defendant’s testimony raises a tension with the
defendant’s constitutional right not to testify. The Seventh Circuit recognized the
unfairness of the testimony alternative in United States v. Walker, 652 F.2d 708, 713 (7™
Cir. 1981):

In criminal cases where the defendant elects not to testify, as in the present case,
more is at stake than the order of proof. If the Government is not required to submit
all relevant portions of prior testimony which further explain selected parts which
the Government has offered, the excluded portions may never be admitted. Thus
there may be no “repair work™ which could remedy the unfairness of a selective
presentation later in the trial of such a case. While certainly not as egregious, the
situation at hand does bear similarity to “[f]orcing the defendant to take the stand
in order to introduce the omitted exculpatory portions of [a] confession [which] is
a denial of his right against self-incrimination.” [quoting Weinstein’s Evidence].

See also United States v. Marin, 669 F.2d 73, 85 n.6 (2d Cir. 1982) (“when the government
offers in evidence a defendant's confession and in confessing the defendant has also made
exculpatory statements that the government seeks to omit, the defendant's Fifth
Amendment rights may be implicated”).

16 See United States v. Holifield, 2010 U.S. Dist. LEXIS 147815 (C.D.Cal.) (“The court orders that Defendant

Jordan may not introduce any exculpatory statements, not previously introduced by the government, that constitute
inadmissible hearsay” and that if the defendant wants to admit such statements “he must do so by taking the stand
and testifying himself” because “Federal Rule of Evidence 106 does not influence the admissibility of such hearsay

statements.”).
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4. In some cases the defendant is not seeking to complete his own statements, but
rather offering the remainder of a statement by a third party, after the government
selectively introduced a portion of the third party’s statement. (Such as a statement made
by a witness to a police officer). In those cases, it is hard to see how the defendant can
testify his way out of a third party’s statement that is redacted to be misleading.

In sum, the testimony alternative does not appear to be a good answer to the argument that
it is unfair for the government to admit a misleading portion of a statement and then lodge a hearsay
objection to the necessary remainder.

2. Argument Against Amendment: Parties Wouldn’t Risk Being Rebutted by
Completing Evidence

At a previous Committee meeting, the thought was raised that the problem of admitting
misleading portions of a statement would be self-regulating --- meaning it wouldn’t happen ---
because the party would be worried that the remainder would be admitted somewhere down the
line. Let’s call that the “deterrence” argument --- you don’t need an amendment because the party
making the initial offer will be deterred from introducing a misleading portion.

There are two reasons to think that the deterrent effect of later rectification will not be
sufficient to protect against the use of misleading portions. The first reason is recognized in the
Advisory Committee Note and was previously discussed. A major reason for the rule is to permit
contemporaneous completion because of “the inadequacy of repair work when delayed to a point
later in the trial.” Thus, the very premise of the rule is that the risk of correction “somewhere down
the line” is not a sufficient deterrent.

Second and more importantly, if the “repair” would come from a hearsay statement, then
there will be no rectification down the line in the courts that hold that Rule 106 does not allow
admission of hearsay. That is the consequence of those cases --- the misleading statement is
admitted, without ever being rebutted because the misleading party raises a hearsay objection to
the remainder.

Is it really possible that a court would allow a party to admit a misleading portion of the
statement, but then prevent a completion on hearsay grounds even though fairness would require
it? The answer is yes. There are, in fact, decided cases in which the court recognizes that the initial
portion is misleading, yet admissible --- and unrebuttable because the completing party seeks to
complete with hearsay. The leading example of this troubling result is United States v. Adams, 722
F.3d 788, 827 (6 Cir. 2013). Defendant Maricle, a state court judge, was accused of conspiring
to buy votes and to help appoint corrupt members of the Clay County Board of Elections. The
government was allowed to present portions of a phone recording in which a cooperating witness
(White) told Maricle about questions she had been asked during her grand jury testimony. White
told Maricle that she had been asked whether Maricle had appointed her as an election
officer. Maricle responded, “Did I appoint you? (Laugh),” and White said “Yeah.” Maricle then
said, “But I don't really have any authority to appoint anybody.” That last statement was redacted
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from the government’s presentation. That meant that the portion indicated that Maricle had
essentially adopted the accusation that he had appointed White. When Maricle sought to complete
with his statement that he didn’t even have authority to make the appointment, the court excluded
it as hearsay.

Remarkably, the Sixth Circuit found that the government had unfairly presented the
evidence, but that nothing could be done about it:

Defendants claim that “by severely cropping the transcripts, the government significantly
altered the meaning of what [defendants] actually said.” Maricle Br. at 35. Although we
agree that these examples highlight the government's unfair presentation of the evidence,
this court's bar against admitting hearsay under Rule 106 leaves defendants without
redress. (emphasis added).

In a footnote in Adams, the court stated that “should this court sitting en banc address whether
Rule 106 requires that the other evidence be otherwise admissible, it might consider” all the
authorities that have criticized the rule that allows the government to admit a misleading portion
and then object on hearsay grounds to a necessary completion. It should be noted that Adams was
written eight years ago; the Sixth Circuit has not sat en banc on the Rule 106 question. And it
continues to apply the rule as it did in Adams. See, e.g., United States v. McQuarrie, 2020 WL
2732226 (6th Cir.) (“Although we have sometimes been critical of the rule, [citing Adams] we
have repeatedly held that exculpatory hearsay may not come in solely on the basis of
completeness.”).

For these reasons, the possibility that parties will be deterred from misleading presentations
by the risk of rebuttal is not a ground for rejecting an amendment to Rule 106 that would allow the
opponent to admit completing hearsay to remedy a misleading presentation.

3. Argument: What About the Constitution as a Remedy?

It might be argued that any unfairness resulting from the fact that a criminal defendant
cannot rebut a misleading presentation with completing hearsay could be rectified by the
Constitution. Couldn’t the defendant in Adams argue that his constitutional right to an effective
defense was violated by the exclusion of his completing hearsay? For example, in Chambers v.
Mississippi, 410 U.S. 284 (1973), the Court found that the defendant’s constitutional right to an
effective defense was violated when a confluence of state evidence rules barred the admissibility
of hearsay evidence strongly indicating that a third party committed the crime. A response to this
argument, however, is that the Chambers Court, and subsequent decisions, emphasize that the
constitutional right to overcome evidentiary rules of exclusion is extremely narrow. The accused
must show that the evidence rule infringes upon a “weighty interest” and that the exclusion is
“arbitrary or disproportionate to the purposes[] [it is] designed to serve.” United States v. Scheffer,
523 U.S. 303, 308 (1998) (finding that exclusion of exculpatory polygraph evidence does not
violate the right to an effective defense). So whether an accused will be protected by the
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Constitution in Adams-like situations is a matter of debate --- and leaving it to the constitution
would lead to a case-by-case approach rather than a rule.

The federal case law that exists on the subject has denied Chambers-based claims where
defendants argue unfairness because their inculpatory statements are admitted and their
exculpatory statements are not. The leading case is Gacy v. Welborn, 994 F.2d 305, 325 (7th Cir.
1993). Gacy filed a petition for federal habeas corpus relief from his murder conviction. The
government offered Gacy’s inculpatory statements under Rule 801(d)(2)(A), and then, according
to the court, “used the hearsay objections to prevent Gacy from getting the more favorable portions
of his story before the jury indirectly.” Nevertheless, the appellate court found no error in the trial
court's exclusion of Gacy's statements. As the court explained:

Beyond explicit rules such as the privilege against self-incrimination and the
confrontation clause, none of which applies here, the Constitution has little to say about
rules of evidence. The hearsay rule and its exception for admissions of a party opponent
are venerable doctrines; no serious constitutional challenge can be raised to them.

A challenge would lie if a state used its evidentiary rules to blot out a substantial
defense. See Chambers v. Mississippi, 410 U.S. 284 (1973); Green v. Georgia, 442 U.S.
95 (1979). These cases hold that states must permit defendants to introduce reliable third-
party confessions when direct evidence is unavailable. No court has extended them to
require a state to admit defendants' own out of court words.

But even if the Constitution could be a solution for allowing completing hearsay from a
defendant, there are at least two reasons to prefer a rule change to cover such situations:

I. It is never a good idea to have evidence rules that are susceptible to
unconstitutional application. That is not only a bad outcome in terms of the integrity of
rulemaking. It is also a trap for the unwary. Lawyers who assume (reasonably) that
evidence rules are controlling may not be aware of the line of cases establishing a
constitutional right to an effective defense that overcomes certain evidentiary exclusions.
And even lawyers that know about these cases may rightly think that they are too narrow
to cover every instance of unfairness when the government introduces a misleading portion
of a statement. It is notable that the Adams court itself, in holding that Adams had “no
redress” to the unfairness, did not reference the constitutional right to an effective defense
--- meaning at a minimum that Adams’s counsel probably did not raise the point.

2. The constitutional right to an effective defense has no applicability where the
misleading portion is offered by the criminal defendant, or by a party in a civil case. In
those situations, the remedy against unfairness must come from the Evidence Rules, or not
at all.

For these reasons, the unfairness resulting from an unrebutted misleading presentation
should be a matter for Rule 106, not the constitutional right to an effective defense.
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4. Argument Against Amendment: Completion Would Allow Unreliable Hearsay
to be Admitted.

At a previous meeting, a Committee member expressed concern that an amendment to Rule
106 would allow “unreliable” hearsay to be admitted. The specific argument was that the
defendant’s statement in the Grimm hypothetical that he gave the gun away should not be
admissible for its truth because it is unreliable.

But there is a strong argument to be made that a concern about unreliability of a completing
statement misses the point. To start with, in the classic case of an adversary’s statement, the initial
portion of the statement, offered by the government, is not admitted because it is reliable. The
rationale for admitting a party-opponent statement is described in the Advisory Committee Note
to Rule 801:

Admissions by a party-opponent are excluded from the category of hearsay on the theory
that their admissibility as evidence is the result of the adversary system rather than
satisfaction of the conditions of the hearsay rule. No guarantee of trustworthiness is
required in the case of an admission.

Thus, a party-opponent statement is not admitted because it is reliable, but rather because
it is consistent with the rationale of the adversary system, that you can use an opponent’s own
statements against them.

The argument that allowing Rule 106 to admit hearsay would result in unreliable evidence
being introduced misunderstands the point of the completion --- the completion is necessary to
provide an accurate indication of what the defendant actually said, regardless of whether the
statement is in whole or in part reliable. Under these circumstances, if the first statement need not
be reliable, why should the second statement have to be, when admission is necessary to protect
against unfairness and to provide the jury more accurate information of what was actually said?

It should be noted, as to reliability, that proponents retain complete control over the
admissibility of “unreliable” remainders --- they are free to forego the initial misleading statement
instead of seeking to admit it. They are also free to argue to the factfinder that the completing
remainder is a lie. What they should not be able to do is introduce misleading (and often unreliable)
statements and then object that a statement correcting the misrepresentation is “unreliable.”

5. Legislative History and Textual Arguments

Providing language in Rule 106 that would allow completing statements to be admissible
over a hearsay objection appears to be consistent with legislative intent. This argument is based on
two separate points about the drafting of the rule:

1. The rule was patterned after (though admittedly not the same as) the California
rule, which has always been held to allow for completion with hearsay evidence.
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2. When the rule was being considered in Congress, the DOJ sought to add language
that completing evidence had to be independently admissible. During hearings on the
Federal Rules of Evidence, Assistant Attorney General W. Vincent Rakestraw specifically
requested that the Senate Judiciary Committee amend Rule 106 to permit the introduction
of “any other part or any other writing or recorded statement which is otherwise
admissible.” But Congress did not add that language. '’

There is a contrary textual argument, however --- that Rule 106 cannot and should not
operate as a hearsay exception because it is not placed with the other hearsay exceptions in Article
8. If the drafters had wanted a “rule of completeness hearsay exception” why wouldn’t they put it
with the rest of the hearsay exceptions?

There are three pretty good responses to the location argument, however. First, Rule 802,
which is the operative rule against hearsay'®, provides that hearsay is inadmissible “unless any of
the following provides otherwise:

e a federal statute;
® these rules; or
e other rules prescribed by the Supreme Court.

The reference is to these rules, meaning all of the Evidence Rules. If the drafters had wanted to
limit hearsay exceptions to those in Article 8, Rule 802 would have referred to “the rules in this
article” rather than “these rules.”

Second, courts have actually found other rules outside of Article 8 to be grounds for
admitting hearsay. For example, Civil Rule 32(a)(4)(B) allows admission of hearsay from a
deposition even though the declarant is not unavailable under the terms of the Evidence Rules. In
effect the Civil Rule creates an independent hearsay exception. And courts have upheld that
exception, referring to Rule 802’s list of sources for an exception outside of Article 8. See, e.g.,
Fletcher v. Tomlinson, 895 F.3d 1010, 1013 (8™ Cir. 2018) (holding that Rule 32 authorizes
admissibility of deposition hearsay even though it is not admissible under the Article 8 exceptions;
relying on Rule 802 and noting that “[d]ecisions from around the country have concluded that Rule
32(a)(4)(B) operates as an independent exception to the hearsay rule.”). If a hearsay exception can
be found completely outside the Evidence Rules, there is no reason why an exception cannot be
found within those rules outside Article 8.

17 Letter from Rakestraw to Senate Jud. Comm., 93™ Congress, 121-23.
18 Rule 801 provides the definition of hearsay; Rule 802 is the source of exclusion of hearsay.
19 Also, recently enacted Rules 902(13) and (14) effectively provide hearsay exceptions for testimony that

authenticates electronic information --- a certificate is allowed as a substitute for trial testimony. And these
exceptions are, of course, outside Article 8.
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The third responsive argument regarding placement of Rule 106 is set forth by the D.C.
Circuit in United States v. Sutton, 801 F.2d 1346, 1368 (D.C. Cir. 1986). The court found the
placement of Rule 106 to be a point in favor of finding a hearsay exception:

Rule 106 is found not in Rule 611, which governs the “Mode and Order of
Interrogation and Presentation,” but in Article I, which contains rules that generally restrict
the manner of applying the exclusionary rules. See C. Wright & K. Graham, Federal
Practice and Procedure: Evidence § 5078, at 376 (1977 & 1986 Supp.).

Moreover, every major rule of exclusion in the Federal Rules of Evidence contains
the proviso, “except as otherwise provided by these rules,” which indicates that the
draftsmen knew of the need to provide for relationships between rules and were familiar
with a technique for doing this. There is no such proviso in Rule 106, which indicates that
Rule 106 should not be so restrictively construed.

In sum, it would appear that legislative history, a fair reading of the Evidence Rules, and
the placement and language of Rule 106 support the conclusion that Rule 106 can operate as a
hearsay exception for completing evidence.

6. Justifying a Rule 106 Hearsay Exception as a Matter of Forfeiture or “Opening
the Door”

When a party makes a misleading presentation, it has been held in many circumstances that
the party forfeits the right to complain about the consequences. This is one aspect of “opening the
door” --- a well-established doctrine in evidence. See, e.g., United States v. Spotted Bear, 920 F.3d
1199, 1201 (8" Cir. 2019) (“When a criminal defendant creates a false or misleading impression
on an issue, . . . the government may clarify, rebut, or complete the issue with what would
otherwise be inadmissible evidence, including hearsay statements.”).

It has been held, for example, that a defendant who selectively reveals only the helpful
parts of a testimonial statement forfeits the right to complain that the remainder is testimonial
hearsay that violates the right to confrontation. The New York Court of Appeals, in People v. Reid,
19 N.Y.3d 382, 948 N.Y.S.2d 223, 227 (2012), put it this way:

If evidence barred under the Confrontation Clause were inadmissible irrespective of a
defendant’s actions at trial, then a defendant could attempt to delude a jury by selectively
treating only those details of a testimonial statement that are potentially helpful to the
defense * * *, A defendant could do so with the secure knowledge that the concealed parts
would not be admissible under the Confrontation Clause. To avoid such unfairness and to
secure the truth-seeking goals of our courts, we hold that the admission of testimony that
violates the Confrontation Clause may be proper if the defendant opened the door to its
admission.
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If forfeiture-by-misleading is sufficient to overcome a constitutional objection, it certainly should
be sufficient to overcome a hearsay objection.

Notably, the California Supreme Court has applied the rule of completeness to operate as
a forfeiture provision where the proponent offers a misleading portion of a statement and objects
to the admissibility of the remainder--- and in so doing it specifically rejected any concerns about
admitting unreliable statements for completion purposes. In People v. Vines, 251 P.3d 943, 968—
69 (Cal. 2011), the court stated that “like forfeiture by wrongdoing, [the rule of completeness] is
not an exception to the hearsay rule that purports to assess the reliability of testimony. The statute
is founded on the equitable notion that a party who elects to introduce a part of a conversation is
precluded from objecting . . . to introduction by the opposing party of other parts of the
conversation which are necessary to make the entirety of the conversation understood.”

It is also notable that Evidence Rule 502(a), governing subject matter waiver of privilege,
lifted the language from Rule 106 as the “fairness” standard for determining subject matter waiver.
See Advisory Committee Note to Rule 502(a) (noting that the animating principle of Rule 106 and
502(a) are the same). Under Rule 502(a), a party that makes a “selective, misleading presentation
[of privileged communications] that is unfair to the adversary opens itself to a more complete and
accurate presentation” through undisclosed privileged communications on the same subject matter.
Id. If a selective, misleading presentation results in a subject matter waiver of privilege, it is hard
to see how it cannot result in a forfeiture of a hearsay objection under Rule 106.

Indeed, in the circuits that exclude completing evidence on hearsay grounds, there is an
objectionable inconsistency between Rules 106 and 502(a), contrary to the legislative intent behind
Rule 502(a) --- which was directly enacted by Congress. Congress concluded that the two rules
addressed the same type of problem and should be applied in the same way.? So it would appear
that an amendment that corrects the courts that ignore the relationship between Rule 106 and
502(a) would be consistent with congressional intent and the fabric of the rules. See, e.g., Jokich
v. Rush Univ. Med. Ctr., 2020 WL 1548955, at *2 (N.D. I11.) (noting, in the context of an argument
over the scope of attorney-client privilege, that “[t]he language concerning subject matter waiver
—‘ought in fairness’— is taken from Rule 106 because the animating principle is the same. Under
both Rules, a party that makes a selective, misleading presentation that is unfair to the adversary
opens itself to a more complete and accurate presentation”).

B. The Context Alternative

One argument against adding a hearsay exception to Rule 106 is that it is not needed to
remedy the unfairness, because the statement, if necessary to complete, is admissible as non-

20 Other rules with similar results are Rule 410(b)(1) (allowing admission of protected plea statements in which a
selective and misleading impression can be corrected by those statements --- again using the “ought in fairness”
standard); and Rule 804(b)(6)(hearsay objection forfeited for wrongdoing that did and was intended to keep the
declarant from testifying). It makes no sense that a forfeiture of evidentiary protections is found in these rules but
not in Rule 106.
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hearsay. That would mean that the courts that do exclude completing evidence on hearsay grounds
are simply wrong about the hearsay question itself (as the Second Circuit noted in the recent
Williams case, discussed above). The foundation of the argument is that when the proponent offers
evidence out of its necessary context, any out-of-court statement that is clearly necessary to place
the evidence in proper context is not hearsay at all; rather it is admissible for the not-for-truth
purpose of providing context.

If this analysis is right, then technically there would be no need to amend the rule, because
the rule itself does not need to operate as a hearsay exception --- it already allows the completing
statement to be admissible because that statement, offered only for context, does not offend the
hearsay rule. But if a large number of courts are getting the hearsay question wrong, and have been
doing so for years, a possible response short of a hearsay “exception” is to amend the rule to state
that if the narrow conditions for completion are met, the completing statement may be admitted
for the non-hearsay purpose of context. The amendment would be justified as sending a needed
signal to many courts that they should be doing what they haven’t been doing. There are precedents
for such an amendment --- i.e., telling the courts that they have been misapplying the rule and to
stop it --- including: 1) the 2003 amendment to Rule 608(b), which corrected the courts that had
been holding, incorrectly, that the Rule’s bar on extrinsic evidence was applicable to all forms of
impeachment, not just impeachment for untruthful character; and 2) The 2006 amendment to Rule
404(a), which corrected courts that had been holding, incorrectly, that character evidence could be
offered to prove conduct in some civil cases.?!

Consequently, if the Committee determines that the completeness-hearsay problem is
correctly resolved by admitting the completing portion for context, a rule amendment should be
proposed to make that explicit. The question is whether that amendment goes far enough --- or
whether it is necessary to provide for the possibility that the completing portion might be
admissible as proof of a fact.

There are some pretty serious problems with a rule that allows
completing statements to be admitted only for “context”:

1. If the completing statement can be used by the jury only for context and never as proof
of a fact, the result will be an evidentiary imbalance --- the party that created the whole problem
by offering a misleading portion is entitled to have that portion considered as proof of a fact, while
the party simply seeking fairness is not allowed to argue that the completing portion can be used
as proof of a fact. So the “wrongdoer” ends up with a comparative advantage.

21 The Rule 702 amendment that would add a preponderance of the evidence standard to the text, included in this
agenda book, is another example.
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2. The “context” solution can result in a confusing limiting instruction and a complicated
situation for the jury to figure out. Take the Grimm hypo, for example, where the defendant says
“I bought the gun, but I sold it before the crime.” The government can argue that the defendant’s
possession of the gun before the crime has been proved by the defendant’s own statement “I bought
the gun”--- and of course the jury will be allowed to draw the inference that because he bought the
gun, he still had it at the time of the crime. The defendant, for his part, can’t argue that the evidence
indicates that he no longer had the gun. He is limited to the argument that the completing statement
may be considered, but only for “context.” If the jury follows that instruction --- a big if --- it
would probably mean that the inferences that the jury would otherwise draw from the misleading
portion should not be drawn because of the context of the statement. Apparently, that would mean
that they should assume there is no evidence one way or the other about the defendant’s possession
of the gun at the time of the crime — when in fact it should mean that there is affirmative evidence
that the defendant did not have the gun at the time of the crime. That all seems a very complicated
resolution, and one that is unfair to the defendant. And there is good reason to think that the jury
will not be able to follow a context instruction in this instance. That is because the evidence of the
gun purchase was offered precisely for the inference that the defendant continued to have the gun
at the time of the crime.

3. If a rule is written that on/y allows completing statements to be admissible for context,
then it changes the law in those circuits that currently allow completing statements to be admitted
as proof of a fact. These cases were discussed earlier, but for a quick recap, see United States v.
Sutton, D.C. Circuit, where the court held that the completing statements should have been
admitted to prove that the defendant actually did not have a guilty state of mind; and United States
v. Haddad, 7" Circuit, where the court held that the completing statement should have been
admitted to prove that the defendant actually did not know about the gun in the house.

It would be ironic if an amendment purportedly intended to promote fairness under Rule
106 would actually operate to truncate the rule in the circuits that have applied it to allow hearsay
statements to be admitted to prove a fact --- on fairness grounds.

Fundamentally the context alternative confuses the reason for allowing completion in the
first place (to provide context) with the use to which the evidence should be put upon admission.

In the end, there is much to be said for a solution that would allow the completing portion
to be admissible fo prove a fact. It puts the parties on an even playing field; it avoids a confusing
limiting instruction; and it would appear to be the just result --- because the party who introduced
the misleading portion should have lost any right to complain.

Professor Dan Blinka, an important evidence scholar, explains the proper approach to
completion this way:

The better practice . . . is to introduce the remaining parts on the same footing as those
originally offered. . . Juries, like all people (even lawyers), are ill-equipped to draw tortured
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distinctions between statements offered for their “truth” and those admitted solely to
provide “context.” Nor does it seem necessary to carve out a unique rule for statements by
party opponents. The real protection is [the] reminder that the rule of completeness is not
an “unbridled opportunity” to waft inadmissible evidence before the jury: the trial judge
should admit only those statements “which are necessary to provide context and prevent
distortion.” This standard suffices without resort to a meaningless limiting instruction.
When applying the rule of completeness, the judge is, in effect, ruling that a balanced, fair
presentation of the evidence includes those parts requested by objecting counsel. Doctrinal
messiness dissipates by conceptualizing the evidence as a single admissible unit.??

Perhaps the best of all possible solutions is to give the court discretion to determine
whether the completing statement should be admissible for context or as proof of a fact. The
draft proposal that was subject to a straw vote at the last meeting in fact gives the court that
discretion. It allows admission of the remainder “over a hearsay objection.” That means that
the completing statement could be potentially used as proof of a fact, or merely for context.
In either case, it is admissible over a hearsay objection. Note that the proposal does not say,
for example, that the completing statement is admissible “despite the fact it is hearsay.” So
the draft that was voted on by the Committee at the last meeting is flexible enough for the
court to determine how the completing evidence can be used.

C. The Alternative of Including Unrecorded Oral Statements in the Text of
Rule 106

1. Legislative History

The Advisory Committee Note to Rule 106 states that unrecorded oral statements are not
covered due to “practical considerations.” That is pretty opaque, but there appear to be two
concerns about admitting unrecorded oral statements to complete. First, there might be disputes
about what the completing statement actually was, or even whether it was ever made --- that is
unlikely to happen if the statement was written or recorded. Another possible rationale is that the
drafters had it most prominently in mind to draft a rule requiring contemporaneous completion --
- and they might have thought that contemporaneous completion for every conversation would be
unduly disruptive.?

227 Wisconsin Practice, Evidence § 107.2 (4th ed. August 2019 update).
2 For example, you might need to complete an oral conversation with a different witness who was also present and

could testify to the remainder. It could be disruptive to interrupt the opponent’s case and present a witness. In
contrast, the writing or recording has already been admitted, at least in part.
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But any concern about difficulties of proof and about disruption hasn’t played out, because

the vast majority of courts are in fact allowing oral statements for completion --- under Rule
611(a).

So whatever the rationale for excluding oral conversations from Rule 106, the fact is that
most courts are admitting oral statements if the strict grounds for completion under Rule 106 are
met. Thus the question is no longer about the merits of including oral statements but only about
whether it should be done under a single rule rather than a hodgepodge of rules and common law.

2. Difficulties in Proof as a Bar on Oral Unrecorded Statements?

Let’s assume, arguendo, that the merits of including oral statements within the rule of
completeness still needs to be discussed. Is there a reason to be concerned about oral statements
because they might be harder to prove than written and recorded ones? The answer would seem to
be that even if there is concern about disputes over unrecorded oral statements, complete exclusion
of such statements is overkill. While there might be a dispute about the content or existence of
some unrecorded statements in some cases, surely the difficulty of proof is a matter that could be
handled on a case-by-case basis under Rule 403 --- as Judge Grimm has argued. Under this view,
the fairness rationale of Rule 106 would apply to completing unrecorded statements, unless the
court finds that the probative value of the completion is substantially outweighed by the difficulties
and uncertainties of proving whether and what was said.

When it comes down to it, the problem raised by unrecorded statements offered to complete
--- were they ever made, or are they being misreported --- is the problem raised by every single
unrecorded statement reported in a court---such as an oral unrecorded declaration against interest
or excited utterance. So why should completing unrecorded statements be treated differently from
any other unrecorded statement? Moreover, when an unrecorded statement is being offered for
completion, the statement that it is completing is very likely a part of a broader unrecorded
statement, a portion of which is offered initially by the adversary. So in the Grimm hypothetical,
the police officer takes the stand and testifies that the defendant told him he purchased the gun.
The defendant wants completion with his oral statement that he sold the gun. Why is there any less
uncertainty and difficulty in rendering the first statement, about the purchase? The officer is rightly
allowed to testify to that first part even if there is a dispute about what was said. What was said
becomes a question of credibility. So why should it be any different with the completing statement?
That distinction does not make sense.

In the end, there is an argument that including unrecorded oral statements in Rule 106 will
serve these separate purposes:

1) In those many circuits that cover unrecorded statements under Rule 611(a) or the
common law, everything will now be collected under one rule. One advantage of good
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codification is that an unseasoned litigator can just look at the written rule and figure out
what to do. But that is not now possible with unrecorded oral completing statements,
because looking at Rule 106, one would think that there would be no way to admit the
completing statement. It is unlikely that Rule 611(a), or the common-law rule of
completeness, would come readily to mind. So adding coverage of unrecorded statements
to Rule 106 would be part of the good housekeeping and user-friendliness that is an
important part of rulemaking. And, as stated above, it would assure that oral and written
statements are treated the same way in terms of overcoming a hearsay objection.

2) In those courts that provide no protection at all for misleading portions of
unrecorded statements, a rule amendment would bring an important substantive change
grounded in fairness; and it would prevent bad faith attempts to avoid the rule of
completeness in cases where oral statements are subsequently rendered into writing.

3. Reviewing the Practice in Courts Allowing Completion with Unrecorded Oral
Statements.

As discussed above, most circuits allow completion of misleading statements with
unrecorded statements. Given the concern about disputes over the content of an unrecorded
statement, one might wonder whether these courts have had difficulties, e.g., extensive hearings
to determine what was said.

At the federal level, I have not found a reported case on Rule 106 in which a court expressed
a concern about an unrecorded statement offered for completion, in terms of difficulty of
determining what, if anything, was said. Nor has there been any concern that I could find in the
reported case law about the possibility of a presentation being problematically interrupted by the
need to complete a conversation.

I have not found any case even discussing a dispute between the parties about an
unrecorded statement. This is of course not dispositive, as I don’t claim perfection, and anyway
such disputes may not be reported. But it is some indication that there is not a state of discontent
over admission of oral unrecorded statements to complete in those many federal jurisdictions that
allow it.

As to the possibility of disruption with completing oral statements, to the extent there has
been any concern at all, it appears to be remedied by allowing the trial court to have discretion
regarding the timing of the completion. Because most courts have held that timing is within the
discretion of the court, the courts appear to ameliorate the possibility of disruption by allowing the
completing party to present the completing statements at a later point. See, e.g., Phoenix Assocs.
Il v. Stone, 60 F.3d 95, 101 (2nd Cir. 1995) (“While the wording of Rule 106 appears to require
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the adverse party to proffer the associated document or portion contemporaneously with the
introduction of the primary document, we have not applied this requirement rigidly.”).

Likewise in the states allowing completion with oral unrecorded statements. Professor
Richter researched the case law in these states and found no indication that there was a problem
with proving the statements or with disrupting testimony. 2*

In sum, as a strong majority of the Committee has determined, there is a strong case for
including oral unrecorded statements in Rule 106.

24 Professor Richter’s memorandum was submitted in prior agenda books.
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IV. Draft of a Possible Amendment to Rule 106

Based on the straw vote at the last meeting, the draft for consideration allows completing
statements to be admissible over a hearsay objection, and includes oral unrecorded statements
within the coverage of the rule.

Rule 106. Remainder of or Related Writings—or Reeerded Written or Oral
Statements

If a party introduces all or part of a writing-er recorded written or oral statement,
an adverse party may require the introduction, at that time, of any other part — or any other
writing-or reeorded written or oral statement — that in fairness ought to be considered at
the same time. The adverse party may do so over a hearsay objection.

Draft Committee Note”’

Rule 106 has been amended in two respects. First, the amendment provides that if
the existing fairness standard requires completion, then that completing statement is
admissible over a hearsay objection. Courts have been in conflict over whether completing
evidence properly required for completion under Rule 106 can be admitted over a hearsay
objection. The Committee has determined that the rule of completeness, grounded in
fairness, cannot fulfill its function if the party that creates a misimpression about the
meaning of a proffered statement can then object on hearsay grounds and exclude a
statement that would correct the misimpression. See United States v. Sutton, 801 F.2d 1346,
1368 (D.C.Cir.1986) (noting that “[a] contrary construction raises the specter of distorted
and misleading trials, and creates difficulties for both litigants and the trial court”). For
example, assume the defendant in a murder case admits that he owned the murder weapon,
but also simultaneously states that he sold it months before the murder. In this
circumstance, admitting only the statement of ownership creates a misimpression because
it suggests that the defendant implied that he owned the weapon at the time of the crime --
when that is not what he said. In this example the prosecution, which has by definition
created the situation that makes completion necessary, should not be permitted to invoke
the hearsay rule and thereby allow the misleading statement to remain unrebutted. A party
that presents a distortion can fairly be said to have forfeited its right to object on hearsay

grounds to a statement that would be necessary to correct a misimpression. For similar
results see Rules 502(a), 410(b)(1), and 804(b)(6).

25 Note that the second paragraph of the Committee Note seeks to address the point that sometimes the completing
statement should be admissible only for context and sometimes for its truth. In either case the statement would be
admissible “over a hearsay objection.”
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The courts that have permitted completion over hearsay objections have not usually
specified whether the completing remainder may be used for its truth or only for its
nonhearsay value in showing context. Under the amended Rule, the use to which a
completing statement can be put will be dependent on the circumstances. In some cases,
completion will be sufficient for the proponent of the completing statement if it is admitted
to provide context for the initially proffered statement. In such situations, the completing
statement is properly admitted over a hearsay objection because it is offered for a non-
hearsay purpose. An example would be a completing statement that corrects a
misimpression about what a party heard before undertaking a disputed action, where the
party’s state of mind is relevant. The completing statement in this example is admitted only
to show what the party actually heard, regardless of the underlying truth of the completing
statement. But in some cases, a completing statement places an initially proffered statement
in context only if the completing statement is true. An example is the defendant in a murder
case who admits that he owned the murder weapon, but also simultaneously states that he
sold it months before the murder. The statement about selling the weapon corrects a
misimpression only if it is offered for its truth. In such cases, Rule 106 operates to allow
the completing statement to be offered as proof of a fact.

Second, Rule 106 has been amended to cover oral statements that have not been
recorded. Most courts have already found unrecorded completing statements to be
admissible under either Rule 611(a) or the common-law rule of completeness. This
procedure, while reaching the correct result, is cumbersome and creates a trap for the
unwary. Most questions of completion arise when a statement is offered in the heat of trial
--- where neither the parties nor the court should be expected to consider the nuances of
Rule 611(a) or the common law in resolving completeness questions. The amendment, as
a matter of convenience, brings all rule of completeness questions under one rule.

The original Advisory Committee Note cites “practical reasons” for limiting the
coverage of the Rule to writings and recordings. To the extent that the concern was about
disputes over the content or existence of an unrecorded statement, that concern does not
justify excluding all unrecorded statements completely from the coverage of the Rule. See
United States v. Bailey, 2017 WL 5126163, at *7 (D.Md. Nov. 16, 2017) (‘A blanket rule of
prohibition is unwarranted, and invites abuse. Moreover, if the content of some oral
statements are disputed and difficult to prove, others are not—because they have been
summarized . . ., or because they were witnessed by enough people to assure that what was
actually said can be established with sufficient certainty.”). Fundamentally, any question
about the content of an oral unrecorded statement is no different under Rule 106 than it is
in any other case in which an oral unrecorded statement is proffered. In extreme cases, the
court may find that the difficulty in proving the completing statement substantially
outweighs its probative value --- in which case exclusion is possible under Rule 403.

The rule retains the language that completion is made at the time the original
portion is introduced. That said, many courts have held that the trial court has discretion to
allow completion at a later point. See, e.g., Phoenix Assocs. Il v. Stone, 60 F.3d 95, 101
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(2nd Cir. 1995) (“While the wording of Rule 106 appears to require the adverse party to
proffer the associated document or portion contemporaneously with the introduction of the
primary document, we have not applied this requirement rigidly.”). Nothing in the
amendment is intended to limit the court’s discretion to allow completion at a later point.

The amendment does not give a green light of admissibility to all excised portions
of written or oral statements. It does not change the basic rule, which applies only to the
narrow circumstances in which a party has created a misimpression about the statement,
and the adverse party proffers a statement that in fact corrects the misimpression. The mere
fact that a statement is probative and contradicts a statement offered by the opponent is not
enough to justify completion under Rule 106.

In Beech Aircraft Corp. v. Rainey, 488 U.S. 153, 171 (1988), the Court in dictum
referred to Rule 106 as a “partial codification” of the common-law rule of completeness.
There is no other rule of evidence that is interpreted as coexisting with common-law rules
of evidence, and the practical problem of a rule of evidence operating with a common-law
supplement is apparent --- especially when the rule is one, like the rule of completeness,
that arises most often during the trial. Accordingly, the intent of the amendment is to
completely displace the common law rule of completeness. This is especially appropriate
because the results under this rule as amended will generally be in accord with the
common-law doctrine of completeness.
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University School of Law
Lincoln Center, 150 West 62nd Street, New York, NY 10023-7485

Daniel J. Capra Phone: 212-636-6855
Philip Reed Professor of Law e-mail:dcapra@law.fordham.edu

Memorandum To: Advisory Committee on Evidence Rules
From: Daniel J. Capra, Reporter

Re: Possible Amendment to Rule 615

Date: April 1, 2021

The Committee has been reviewing a possible change to Rule 615, the rule governing
sequestration of witnesses. At the last meeting, the Committee reached tentative agreement on an
amendment, and discussed additions to the draft Committee Note.

Rule 615 currently provides as follows:

Rule 615. Excluding Witnesses

At a party’s request, the court must order witnesses excluded so that they cannot hear other
witnesses’ testimony. Or the court may do so on its own. But this rule does not authorize
excluding:

(a) a party who is a natural person;

(b) an officer or employee of a party that is not a natural person, after being
designated as the party’s representative by its attorneys;

(c) a person whose presence a party shows to be essential to presenting the
party’s claim or defense; or

(d) a person authorized by statute to be present.

As the Committee is well aware, the purpose of Rule 615 is “to aid in detecting testimony
that is tailored to that of other witnesses and is less than candid.” United States v. Wylie, 919 F.2d
969, 976 (5th Cir. 1990). As the court put it in Opus 3 Ltd. v. Heritage Park, Inc., 91 F.3d 625,

1
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628 (4th Cir.1996): “It is now well recognized that sequestering witnesses ‘is (next to cross-
examination) one of the greatest engines that the skill of man has ever invented for the detection
of liars in a court of justice.” ” (quoting 6 Wigmore on Evidence § 1838, at 463).

The main purpose of an amendment is to resolve the conflict in the courts about the extent
of a Rule 615 order. The question in dispute is whether a Rule 615 order extends only to excluding
witnesses from trial (as its language indicates) or whether it prohibits a prospective witness from
obtaining or being provided trial testimony while excluded from the courtroom.

At its Fall, 2020 meeting, the Committee considered two alternatives: one that would
automatically extend a Rule 615 order to prohibit prospective witnesses from accessing or being
provided testimony outside the courtroom; and the other that would specify that the trial court has
discretion to regulate such access outside the courtroom --- but must explicitly enter an order if it
wishes to do so. The Committee voted in favor of a discretionary provision, with the text of the
rule specifying that a Rule 615 order does not extend beyond the courtroom doors unless it says
so expressly.

The Committee also discussed two further issues regarding Rule 615, on which there is
some dispute or confusion in the courts:

1. Can lawyers be barred from disclosing trial testimony to prospective witnesses?
The Committee determined that regulating lawyers with sequestration orders raised
difficult, extra-evidentiary questions of professional responsibility and the right to the
effective assistance of counsel. Consequently, the Committee decided not to address the
question of the applicability of sequestration orders to lawyers in the text of Rule 615. It
was resolved that the Committee Note should mention that the question of application to
lawyers was not addressed by the amendment.

2. Does the exemption from sequestration that can be invoked by entity-parties
under current Rule 615(b) allow the entity to exempt more than one witness? At the last
meeting the Committee agreed that the entity-party should be limited to one witness, and
that Rule 615(b) should be amended to clarify that limitation.

This memo is in four parts. Part One briefly discusses the conflict in the courts about
whether a Rule 615 order extends outside the courtroom. Part Two briefly discusses whether court
orders can or should prohibit lawyers from disclosing trial testimony to prospective witnesses. Part
Three discusses the need to clarify that the right of entity-parties to designate an agent who is
exempted from exclusion is limited to one agent. Part Four sets forth a draft amendment and
Committee Note.

At this meeting, the Committee will formally vote on whether to recommend to the
Standing Committee that an amendment to Rule 615 be released for public comment. If the
Committee votes to do so, then the scheduled date for that amendment to be effective would be
December 1, 2023.

2
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I. The Extent of a Rule 615 Order

The text of Rule 615 limits the court’s order under that rule to one that excludes the witness
from the courtroom. And that is how some courts have construed Rule 615, i.e., as it is written. As
the court stated in United States v. Sepulveda, 15 F.3d 1161, 1175-77 (1st Cir. 1993), “while the
common law supported sequestration beyond the courtroom, Rule 615 contemplates a smaller
reserve; by its terms, courts must ‘order witnesses excluded’ only from the courtroom proper.” It
follows, under this construction, that nothing in Rule 615 prevents witnesses from talking to each
other outside the courtroom; and nothing prevents an excluded prospective witness from obtaining,
or being provided, trial testimony.

It’s pretty obvious that the effectiveness of Rule 615 is undermined if it is limited to
exclusion of witnesses from the courtroom. As the court put it in Miller v. Universal City Studios,
Inc., 650 F.2d 1365, 1373—74 (5th Cir. 1981):

The opportunity to shape testimony is as great with a witness who reads trial testimony as
with one who hears the testimony in open court. The harm may be even more pronounced
with a witness who reads a trial transcript than with one who hears the testimony in open
court, because the former need not rely on his memory of the testimony but can thoroughly
review and study the transcript in formulating his own testimony.

The problem of tailoring by prospective witnesses is exacerbated by the ease with which
an excluded witness can, if so inclined, access trial testimony these days. In the days of internet
and social media, access to trial testimony can be pretty easy. Moreover, even if a witness is not
inclined toward such access, those who are at the trial can easily send that witness the trial
testimony --- by email, etc. And now, when at least some trial proceedings might be virtual, the
risks of access by excluded witnesses are heightened even more. For example, Law 360, on August
6, 2020, reported that “McDermott Will & Emery LLP mistakenly allowed a restricted Zoom link
for its client's trial to be distributed to individuals outside of the case.” Moreover, at least during
the pandemic, many courts are making their trial proceedings more easily available to the public.
Some federal trials are now on YouTube.

The court in Sepulveda (a case in which three witnesses were incarcerated in the same cell
during trial and discussed testimony that each gave), opined that the solution to disclosure of trial
testimony outside the courtroom was for the court to use its authority to issue an order that extends
beyond the courtroom. Several other circuits are in agreement with the First Circuit’s view that
anything other than exclusion of witnesses from the courtroom must be regulated by a specific
court order to that effect. See United States v. Collier, 932 F.3d 1067, 1077 (8th Cir. 2019) (“While
Federal Rule of Evidence 615 authorizes the district court to sequester witnesses, sequestration
orders do not forbid all contact with all trial witnesses at all times, unless otherwise specified.”)
(emphasis added); United States v. Brown, 547 F.2d 36, 37 (3d Cir. 1976) (“Rule 615 relates

Advisory Committee on Evidence Rules | April 30, 2021 Page 282 of 486



exclusively to the time testimony is being given by other witnesses. Its language is clear and
unambiguous.”).!

The arguable problem with the Sepulveda demarcation is that it may be a trap for the
unwary. A party might think that a Rule 615 order is sufficient to protect against al// possible
tailoring, and might not be aware that the court must explicitly state that its order extends outside
the courtroom --- that is, a statement that the court is invoking “the rule” or “Rule 615” is not
enough. There is nothing in the Rule that tells parties to ask for a broader order; and many courts
might not think of the necessity for a broader order.

Because there is a general recognition that excluding witnesses from trial is not enough to
prevent access to trial testimony, a majority of circuits construe Rule 615 orders as automatically
extending to prevent disclosure of trial testimony to sequestered witnesses outside of court. United
States v. Robertson, 895 F.3d 1206, 1214 (9" Cir. 2018), is a good example of this broader view.
In Robertson a prospective witness for the government read a trial transcript. The trial judge had
issued a sequestration order “under Rule 615.” The government argued, citing Sepulveda, that Rule
615 does not, by its terms, preclude potential trial witnesses from reviewing trial transcripts --- the
violation would only occur if the witness heard the testimony while attending trial. The Robertson
court rejected this literal view of Rule 615, and stated that most of the circuits agreed with the
court’s position:

In our view, an interpretation of Rule 615 that distinguishes between hearing
another witness give testimony in the courtroom and reading the witness’s testimony from
a transcript runs counter to the rule’s core purpose—“to prevent witnesses from tailoring
their testimony to that of earlier witnesses.” Larson v. Palmateer, 515 F.3d 1057, 1065 (9th
Cir. 2008). The danger that earlier testimony could improperly shape later testimony is
equally present whether the witness hears that testimony in court or reads it from a
transcript. An exclusion order would mean little if a prospective witness could simply read
a transcript of prior testimony he was otherwise barred from hearing. Therefore, we join
those circuits that have determined there is no difference between reading and hearing
testimony for purposes of Rule 615. See United States v. McMahon, 104 F.3d 638, 64245
(4th Cir. 1997) (affirming the district court’s conclusion that a witness violated a Rule
615 exclusion order by reading daily trial transcripts); United States v. Friedman, 854 F.2d
535, 568 (2d Cir. 1988)(recognizing that “the reading of testimony may violate an order
excluding witnesses issued by a district court under Rule 615”); United States v. Jimenez,
780 F.2d 975, 980, n.7 (11th Cir. 1986) (concluding that a witness violated a Rule
615 exclusion order by reading the testimony of another agent witness from a prior
mistrial); Miller v. Universal City Studios, Inc., 650 F.2d 1365, 1373-74 (5th Cir. 1981)
(holding that providing a witness transcribed portions of another witness’s testimony in
preparation for his court appearance constitutes a violation of Rule 615). A trial witness

! See also United States v. Teman, 2020 U.S. Dist. LEXIS 99193 (S.D.N.Y. June 5, 2020) (“the Second Circuit
has not held that Rule 615 extends beyond the courtroom to preclude out-of-court communications between witnesses
during trial”). But there is Second Circuit case law appearing to indicate that Rule 615 orders extend outside the
courtroom. United States v. Friedman, 854 F.2d 535, 568 (2d Cir. 1988)(recognizing that “the reading of testimony
may violate an order excluding witnesses issued by a district court under Rule 615”)

4
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who reads testimony from the transcript of an earlier, related proceeding violates a Rule
615 exclusion order just as though he sat in the courtroom and listened to the testimony
himself.?

The conflict in the courts about the extent of a Rule 615 order is not about whether the
court can prevent prospective witnesses from talking to other witnesses or reading trial transcripts.
The court clearly has the power to do so. The conflict is over whether a party must obtain a
supplemental order (or supplemental language in a Rule 615 order) to prevent access to trial
testimony --- or whether it is sufficient simply to invoke “the witness rule” or impose “a Rule
615 order.” To some extent this is a technical question, but it is surely a meaningful one if the
order you end up with is just an invocation of the rule, and the rule is read not to prevent out-of-
court access, as in Sepulveda. And on the other hand it is also meaningful if a witness is precluded
from testifying for violating a “Rule 615 order” by accessing trial testimony on the internet, and
the witness contends that he had no idea that a “Rule 615 order” extended outside the courtroom.

The confusion about the extent of a Rule 615 order is exacerbated by the fact that many
Rule 615 orders appear to be terse (“I am entering a Rule 615 order”; or “I am invoking The Rule”)
or vague. The Ohio Advisory Committee Note to Ohio Rule 615 makes the following point about
the vagueness of “Rule 615 orders” or “exclusion orders™:

In practice, it is most common for trial courts to enter highly abbreviated orders on
the subject. Normally a party will move for the “separation” (or “exclusion”) of witnesses,
and the court will respond with a general statement that the motion is granted. This is
usually followed by an announcement to the gallery that prospective witnesses should leave

2 Beyond the cases cited, the law in the Tenth Circuit is that when the trial judge enters an order under Rule 615, it
extends outside the courtroom. See, e.g., Paradigm Alliance, Inc. v. Celeritas Technologies, LLC, 722 F. Supp. 2d
1250 (D. Kan. 2010) (where the parties “invoked Rule 615” the court’s order prohibited an excluded witness from
obtaining trial testimony). See also United States v. Greschner, 802 F.2d 373, 376 (10th Cir. 1986)(identifying a risk
of reversal where sequestered witnesses discuss testimony); United States v. Johnston, 578 F.2d 1352, 1355 (10th Cir.
1978)(requiring that district courts give instructions “making it clear that witnesses are not only excluded from the
courtroom but also that they are not to relate to other witnesses what their testimony has been and what occurred in
the courtroom”); United States v. Baca, 2020 WL 1325118 (D.N.M.) (“The Court agrees with those courts taking
broad approaches to rule 615. Permitting witnesses to overhear the substance of others’ testimony in argument or any
other form would defeat rule 615’s anti-tailoring, anti-fabrication, and anti-collusion aims.”).

On the other hand, the Robinson court’s citation of the Fourth Circuit case of United States v. McMahon is
questionable. After McMahon, in United States v. Rhynes, 218 F.3d 310 (4™ Cir. 2000), the en banc Fourth Circuit
states that Rule 615°s “plain language relates only to ‘witnesses,” and it serves only to exclude witnesses from the
courtroom.” The holding in that case is that if the court is going to extend an order outside the courtroom, it must do
so explicitly (and even then it cannot apply to counsel). So the Fourth Circuit should be considered as aligned with
the First Circuit in the conflict about the extent of a Rule 615 order. See United States v. Ali, No. 15-4433, March 19,
2021 (4™ Cir.) (stating the Rule 615 “serves only to exclude witnesses from the courtroom” and that “district courts
frequently employ their discretionary authority to strengthen their sequestration orders outside the courtroom.”)
(Thanks to Judge Schroeder for alerting me to this new case).

That means that the 1%, 3™, 4% and 8 circuits are on one side of the issue, while the 274, 5%, 9% 10%, and
11" circuits are on the other).
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the courtroom and by a statement that the parties are responsible for policing the presence
of their own witnesses. Though some courts then orally announce additional limitations on
communications to or by witnesses, the far more usual approach is simply to assume that
the generic order of “separation” adequately conveys whatever limitations have been
imposed.

Some courts, in Ohio and elsewhere, have suggested that at least some additional
forms of separation are implicit even in generally stated orders. This approach, however,
entails significant issues of fair warning, since the “implicit” terms of an order may not be
revealed to the parties or witnesses until after the putative violation has occurred.

Another problem with the existing Rule is that courts differ significantly in the order they
provide. Without added clarity in the area, the consequences may be substantial: For example, in
Regan v. Hdr Eng'g, 2021 US Dist LEXIS 12577 (D. Idaho Jan. 13, 2021), the court ordered the
sequestration of witnesses, as follows: “In accordance with Federal Rule of Evidence 615, all non-
party witnesses, including expert witnesses, will be excluded from the courtroom until they testify
and have been released by the Court.” In contrast, the court in United States v. Kail, 2021 U.S.
Dist. LEXIS 14635 (N.D. Cal. January 26, 2021), the court’s order specifically: (i) prohibited
witnesses from listening to other witness testimony, either by remaining in the courtroom or
otherwise listening to the trial via teleconference; and (i) directed “all counsel to
admonish witnesses that they are not to read trial transcripts or to discuss the case and their
testimony with anyone other than counsel.” It would probably be a good thing to have a Rule that
might help to provide for more consistency in sequestration orders.

Given all these considerations, the Committee has concluded that an amendment is
necessary to specify the extent of a Rule 615 order and to provide a mechanism by which a court
can extend its protection against outside the courtroom. Regulating access to trial testimony
outside the courtroom promotes the intent of Rule 615 to limit tailoring. The Supreme Court has
recognized that courts may need to enter orders that extend beyond the courtroom. In Sheppard v.
Maxwell, 384 U.S. 333, 359 (1966), the Court criticized the state court for allowing prospective
witnesses to obtain trial testimony outside the courtroom:

[T]he court should have insulated the witnesses. All of the newspapers and radio stations
apparently interviewed prospective witnesses at will, and in many instances disclosed their
testimony. A typical example was the publication of numerous statements by Susan Hayes,
before her appearance in court, regarding her love affair with Sheppard. Although the
witnesses were barred from the courtroom during the trial the full verbatim testimony was
available to them in the press. This completely nullified the judge's imposition of the rule.

Moreover, as the Committee has recognized, an amendment is necessary to assure that
people subject to the order have notice about what the order entails. The Supreme Court has held
that when a witness violates a sequestration order, the court may cite the witness for contempt.
Holder v. United States, 150 U.S. 91, 92 (1893). Such a serious consequence (or even the lesser
consequence of excluding a witness’s testimony for reading a trial transcript) must be contingent
on clear notice.
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I1. Counsel Disclosing Trial Testimony to Prospective Witnesses?

As the court stated in United States v. Rhynes, 218 F.3d 310 (4™ Cir. 2000), Rule 615 on
its face does not apply to lawyers: “It is clear from the plain and unambiguous language of Rule
615 that lawyers are simply not subject to the Rule. This Rule's plain language relates only to
‘witnesses,” and it serves only to exclude witnesses from the courtroom.” But that does not answer
the question of whether lawyers can be subject to an order that goes beyond Rule 615 to control
conduct outside the courtroom. Thus, if Rule 615 is amended to specify that orders can be entered
to go beyond exclusion, the question of regulating lawyers will arise.

A plurality of the en banc court in Rhynes held that a sequestration order could not bar
counsel from using trial testimony to prepare a witness. But a number of courts have held that a
court has discretion to include counsel in any order prohibiting disclosure of trial testimony to
prospective witnesses. The rationale of this contrary view is that a “counsel exception” to the rule
could lead to widespread tailoring. These courts also conclude that trial counsel’s preparation of
witnesses can be effective without explicitly disclosing trial testimony. See, e.g., Jerry Parks
Equip. Co. v. Southeast Equip. Co., Inc., 817 F.2d 340, 342-43 (5th Cir.1987) (witness properly
excluded for having a conversation with the party’s lawyer in which trial testimony was discussed);
Paradigm Alliance, Inc. v. Celeritas Technologies, LLC, 722 F. Supp. 2d 1250, 1273 (D. Kan.
2010) (“It was clear from the manner in which Evans answered questions that his testimony was
influenced by this pre-testimony preparation. To permit this specific type of pre-testimony
preparation to influence a witness’s testimony based on information obtained through the in-court
testimony of another witness would ultimately serve to largely nullify the purpose for which Rule
615 exists.”).

While it is true that the counsel question raises a conflict in the courts, it does not follow
that it needs to be addressed in an amendment to Rule 615. Even if an order can be applied against
counsel, such an order raises complex questions of professional responsibility; and in criminal
cases it raises thorny questions about the right to effective assistance of counsel. At the last meeting
Committee members agreed that issues grounded in professional responsibility and the right to
effective assistance of counsel are generally beyond the ken of evidence rulemaking --- and that
these sensitive issues are best dealt with on a case-by-case basis, without having an evidence rule
seeking to control or influence their resolution.

III. Limiting the Number of an Entity’s Designated Representatives to One

As discussed at the last meeting, there appears to be some confusion regarding Rule 615
(b), which allows an entity party the right to exempt “an officer or employee” from exclusion.
There is at least some dispute about whether the party-entity is limited to one exemption by right,
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or is allowed more than one.? That possible conflict is discussed by the United States District Court
for the Middle District of Alabama in United States v. McGregor, 2012 WL 235519 (M.D.Ala.
2012), a case in which the government sought to designate multiple agents as immune from
sequestration under subdivision (b):

The circuit courts are divided as to which provision of Rule 615 permits multiple
agents. The Fourth and Sixth Circuit Courts of Appeals have limited the government to one
representative under Rule 615(b) and one “essential-presence” agent under Rule 615(c).
United States v. Pulley, 922 F.2d 1283, 1286 (6th Cir.1991); United States v. Farnham,
791 F.2d 331, 335-36 (4th Cir.1986). By contrast, the Second Circuit Court of Appeals has
permitted multiple representatives under Rule 615(b). United States v. Jackson, 60 F.3d
128, 134-35 (2d Cir.1995). The distinction between the two subsections is not merely
academic. Rule 615(b) is a mandatory exception, whereas Rule 615(c) requires the
government to make a showing that the second agent is essential to the presentation of its
case.

I say above that this is a possible conflict, because I am not sure that the McGregor court
has it exactly right. The court cites the Second Circuit case of Jackson, but the court there holds
that there can be multiple agents under the “necessary” exception, Rule 615(c). It’s not a holding
allowing multiple agents under (b). And Pulley allows only one agent under (b). So I think that the
Alabama court might be overstating the holdings of both cases. The Pulley case cites a case from
the Fifth Circuit in which two agents were exempted from exclusion, but the Fifth Circuit did not
say that they were both exempt under (b). Rather it said, confoundingly, that subdivision (b)
allowed multiple representatives, within the discretion of the judge, but that the trial court did not
abuse discretion because “adequate grounds existed for excusing both Clark and Beaupre under
the second and third exceptions to the rule.” United State v. Alvarado, 647 F.2d 537 (5" Cir. 1981).

In other words, the case for finding a true conflict in Rule 615(b) regarding the number of
representatives allowed is relatively weak. A large majority of courts have applied Rule 615(b) the
way it is read --- only one representative gets immunity from exclusion. *

3 References to “subdivision (b)” are to the current rule. If the amendment regarding the scope of a Rule 615 order
were to be adopted, subdivision (b) would be renumbered to (a)(2). See the draft amendment below.

4 See, e.g., United States v. Pulley, 922 F.2d 1283 (6th Cir. 1991) (one representative only); United States v. Green,
293 F.3d 886, 892 (5th Cir. 2002) (multiple agents must be qualified as necessary under Rule 615(b)); United States
v. Farnham, 791 F.2d 331, 335 (4th Cir. 1986) (noting reliance on the singular phrasing of the Rule 615(b)); Oliver
B. Cannon & Son, Inc. v. Fid. & Cas. Co., 519 F. Supp. 668, 679 (D. Del. 1981) (“[T]he exception is clearly framed
in the singular and the Court concludes, in the context of this case, that it does not permit counsel to designate more
than one person to be present as a corporation’s representative.”); Capeway Roofing Sys. v. Chao, 391 F.3d 56, 59 (1st
Cir. 2004) (“[T]he bare language of Rule 615 suggests that only one [agent] should have stayed.”); United States v.
Williams, 1993 U.S. App. LEXIS 9786, at *5 (10th Cir.) (indicating that an entity party could only have designated
one representative out of two potential witnesses); United States v. White-Kinchion, 2013 U.S. Dist. LEXIS 59201,
*2-3 (D. Kan.) (refusing to permit multiple representatives under 615(b)).
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Nonetheless, it is fair to state that there is at least some inconsistency and confusion in the
case law on Rule 615(b). At the last meeting the Committee determined that if Rule 615 is to be
amended to clarify its impact outside the courtroom, it would be useful to amend Rule 615(b) to
clarify the number of witnesses who can be exempted.

On the merits, the Committee determined at the last meeting that the best solution is to
allow the entity party to have only one exemption under Rule 615(b). The rationales for the limit
to one exemption are:

1. If it is more than one, there is nothing in the rule that would guide the court’s
determination of how many more? Rule 615(b) gives the entity party the right to exempt a
representative. There is nothing in the rule that limits that right other than a specific
numerical limitation. And the only definitive number that can be found under the rule is--
- one.

2. The policy justification for Rule 615(b) is that, for purposes of avoiding
exclusion, entities should be treated the same as individual parties. Individual parties
cannot be excluded, for obvious reasons. The Advisory Committee Note to Rule 615
justifies the subdivision “[a]s the equivalent of the right of a natural-person party to be
present, a party which is not a natural person is entitled to have a representative present.”
If entities did not have an absolute right to designate an agent, they would have a
disadvantage as compared to individuals.’ But that very reason for having Rule 615(b)
indicates that it should be limited to a single agent. Otherwise, individual parties will be
disadvantaged because entities could have multiple witnesses exempt from exclusion and
individual parties could not.

3. It’s not the end of the world if the entity-party gets only one exemption under
Rule 615(b). An entity-party that seeks more than one exemption can resort to Rule 615(c)
for “essential” witnesses. And there is no numerical limitation on Rule 615(c) exemptions.
See, e.g., United States v. Cooper, 949 F.3d 744 (D.C. Cir. 2020) (“Where the government
wants to have two agent-witnesses in attendance throughout the trial, it is always free to
designate one agent as its representative under subpart (b) and try to show under subpart
(c) that the presence of the second agent is ‘essential’ to the presentation of its case.”)

For all these reasons, the draft of Rule 615 in the next section clarifies that an entity-party
is entitled to only one exemption under Rule 615(b) --- (a)(2) in the draft. And the draft Committee
Note emphasizes that there is no numerical limitation under the exemption for witnesses whose
presence is “essential.”

5 Tellingly, the Committee Note states that “[m]ost of the cases have involved allowing @ police officer who has
been in charge of an investigation to remain in court despite the fact that he will be a witness.”
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Swapping Out a Representative Under Rule 615(b)

At the last meeting there was a short discussion about whether an entity party should be
allowed to swap one exempted representative for another under Rule 615(b). The Committee
appeared to agree that swapping out should be permitted, because in a long trial the entity may
want different witnesses at the table for different parts of the trial. And the assumption was that
swapping would do no violence to the numerical limitation in Rule 615(b), because there would
be only one representative exempted at any time. The Minutes of the meeting reflect the
Committee’s determination that the draft Committee Note include a provision that would sanction
an entity-party swapping out one exempt witness for another.

There are arguments to be made, however, that swapping out should not be permitted under
Rule 615(b) --- i.e., that one exemption should mean only one. Here are the arguments against
allowing entity-parties the right to substitute exempt witnesses:

1. The case law supporting substitution under the existing rule is weak. While there
are understandably few reported cases, the leading one, Breneman v. Kennecott Corp., 799
F.2d 470, 474 (9™ Cir. 1986), provides scant support. In Breneman the court found no error
in allowing the defendant to substitute a witness for exemption, reasoning that “if a
corporation may designate two representatives to remain in court during the trial, there is
no violation of Rule 615 if, as here, a corporation designates a different single
representative for the discovery and trial phases of a case.” This rationale supposes that a
an entity may designate multiple witnesses as exempt from exclusion --- when in fact that
proposition is rejected by almost all courts, and would of course be rejected by the rule as
it is proposed to be amended. Moreover, the Breneman court did not even decide this
question, “because Breneman has made no showing that she was in any way prejudiced by
Kennecott designating Quinn as its representative at the trial.” So the leading case is dictum
based on a dubious assumption.

2. Giving entities carte blanche to exchange witnesses gives them an advantage
over individual parties, who cannot treat their right to be present at trial as a relay event. It
should be remembered that the automatic exemption from sequestration for entity-parties
impairs the goal of sequestration to prevent tailoring, and so should probably be applied
narrowly.® A sequential approach to witness-representatives designated by entities opens
the door to gamesmanship and a playing field tilted in favor of already powerful entity
litigants. Surely, it is the rare case in which a single entity representative who is also a
testifying witness cannot sit through the entire proceeding and another testifying witness is
the only viable replacement. In a case where such exigencies truly exist, an entity party
should be capable of making a showing that the exchange of testifying designated
representatives is “essential” to the presentation of the case, and so the witness is exempt
under Rule 615(c).

629 Fed. Prac. & Proc. Evid. § 6245 (2d ed.) (explaining that party exemptions are based in fairness, but should be
narrowly construed given their threat to sequestration policy).
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Advisory Committee on Evidence Rules | April 30, 2021 Page 289 of 486



In the end, the “swapping” question arises infrequently enough that it may not be worth
treating it at all in the Committee Note to Rule 615. If it is to be treated at all, the better argument
is probably to state in the Committee Note that swapping should not be permitted. In the draft Note
below, there is bracketed language for both positions --- and both can be dropped if the Committee
wishes to leave this niche question where it found it.

11

Advisory Committee on Evidence Rules | April 30, 2021 Page 290 of 486



IV. Draft of Proposed Amendment

The draft below was the draft reviewed at the previous meeting, with a few tweaks. First,
the text now makes it explicit that if there is not an additional order, the Rule 615 order is limited
to excluding witnesses. Also, certain changes and clarifications have been made to the Committee
Note with regard to the court’s discretion to regulate access to trial testimony, and with regard to
the numerical limitation of exemptions by entity-parties. That additional language is underlined in
the draft Note below.

Note. This draft is different from that voted on at the last meeting because
it incorporates suggestions from the style committee

Rule 615. Excluding Witnesses from the Courtroom:; Preventing an Excluded
Witness’s Access to Trial Testimony,

(a) Excluding Witnesses. At a party’s request, the court must order witnesses
excluded from the courtroom so that they cannot hear other witnesses’ testimony. Or the
court may do so on its own. But this rule does not authorize excluding:

) (1) a party who is a natural person;

) (2) an one officer or employee of a party that is not a natural persons;afterbeing
if that officer or employee has been designated as the party’s representative by its
attorney;

)(3) a any person whose presence a party shows to be essential to presenting the
party’s claim or defense; or

(&) (4) aperson authorized by statute to be present.
(b) Additional Orders to Prevent Disclosing and Accessing Testimony. An

order under (a) operates only to exclude witnesses from the courtroom. But the court may
1ssue additional orders to:

(1) prohibit disclosure of trial testimony to witnesses who are excluded
from the courtroom: and

(2) prohibit excluded witnesses from accessing trial testimony.

Draft Committee Note

Rule 615 has been amended te—elarify for two purposes. Most importantly, the
amendment clarifies that the court, in entering an order under this rule, may also prohibit
excluded witnesses from learning about, obtaining, or being provided with trial testimony.

12
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Many courts have found that a “Rule 615 order” extends beyond the courtroom, to prohibit
excluded witnesses from obtaining access to or being provided with trial testimony. But
the terms of the rule did not so provide; and other courts have held that a Rule 615 order
was limited to exclusion of witnesses from the trial. On the one hand, the courts extending
Rule 615 beyond courtroom exclusion properly recognized that the core purpose of the rule
is to prevent witnesses from tailoring their testimony to the evidence presented at trial ---
and that purpose can only be effectuated by regulating out-of-court exposure to trial
testimony. See United States v. Robertson, 895 F.3d 1206, 1214 (9 Cir. 2018) (“The
danger that earlier testimony could improperly shape later testimony is equally present
whether the witness hears that testimony in court or reads it from a transcript.””). On the
other hand, a rule extending an often vague “Rule 615 order” outside the courtroom raised
questions of fair notice, given that the text of the Rule itself was limited to exclusion of
witnesses from the courtroom.

An order under subdivision (a) operates only to exclude witnesses from the
courtroom. Subdivision (b) emphasizes, though, that the court may by order extend the
sequestration beyond the courtroom, to prohibit parties subject to the order from disclosing
trial testimony to excluded witnesses, as well as to directly prohibit excluded witnesses
from trying to access trial testimony. Such an extension is often necessary to further the
Rule’s policy of preventing tailoring of testimony; and it is especially necessary if the trial
is in whole or part virtual, in which case excluding witnesses “from the courtroom” would
be meaningless.

The rule gives the court discretion to determine what requirements, if any, are
appropriate in a particular case to protect against the risk that witnesses excluded from the
courtroom will obtain trial testimony.

The amendment does not address the question whether the court can or should
prohibit counsel from disclosing trial testimony to a sequestered witness. An order
governing counsel’s disclosure of trial testimony to prepare a witness raises difficult
questions of professional responsibility and effective assistance of counsel, as well as the
right to confrontation in criminal cases, and is best addressed by the court on a case-by-
case basis.

Finally, the rule has been amended to clarify that the exception from exclusion for
entity representatives is limited to one designated agent per entity. This limitation, which
has been followed by most courts, provides parity for individual and entity parties. If an
entity seeks to have more than one agent protected from exclusion, it is free to argue that
the agent is essential to presenting the party’s claim or defense under subdivision (a)(3).

[The rule does not prohibit an entity-party from swapping one representative for
another as the trial progresses, so long as only one is exempt at any time.] [The limitation
to one exempt representative means that an entity-party is not allowed to substitute one
witness for another during the trial.]

Nothing in this amendment prohibits a court from exempting from exclusion
multiple witnesses if they are found essential under (a)(3). See, e.g., United States v.
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Arayatanon, 980 F.3d 444 (5™ Cir. 2020) (no abuse of discretion in exempting from
exclusion two agents, upon a showing that both were essential to the presentation of the
government’s case).

Reporter’s comments.

1. There was a suggestion at the last meeting that the Committee Note should
provide guidelines for what should go into an order limiting access to trial testimony
outside the courtroom. A counterargument is that the risks of access are going to differ
from case to case and party to party. The ease of access may also be different.
Technological developments may affect the likelihood of access. The importance of the
case to the public may be a factor. All this means that there may be a concern that a
Committee Note with a laundry list of guidelines might be unhelpful and perhaps it could
become out of date at a certain point. If the Committee does wish to set forth more guidance
than is found in the general language in the Committee Note, that is something that might
be done in response to public comment. But if the Committee believes that there should be
more specific guidance than is provided in the draft Committees Note before public
comment, that guidance can be added at the Committee meeting.

2. The “essential” provision has been modified to clarify that the court can allow
multiple exemptions under that provision --- the change is from “a person” to “any person.”
The statutory exemption --- subdivision (a)(4) --- is not changed, because presumably the
number of exemptions would be controlled by whatever statute is applicable. That might
be only one witness, or more. Any attempt to specify the number would be contrary to the
whole point of that provision, which is to defer to statutes.
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Memorandum To: Advisory Committee on Evidence Rules
From: Daniel J. Capra, Reporter

Re: Circuit Splits on Interpreting Evidence Rules

Date: April 1, 2021

In 2002, the Evidence Rules Committee undertook a project to discover and analyze circuit
splits in courts’ interpretation of the Federal Rules of Evidence. The rationale for the project was
that if there is a circuit split on a particular rule of evidence, that may well be a good reason for
proposing an amendment for rectifying a split. After all, they are supposed to be the Federal Rules
of Evidence, and one of the main reasons for codification was to provide uniform rules for the
entire country. !

The 2002 project uncovered about 15 rules on which the circuits reached different
interpretations. The Advisory Committee found that the benefits of rectifying most of those splits
was outweighed by the dislocation costs of proposing an amendment --- mostly this was because
the problem that gave rise to the split did not arise very often. The project did lead to the
amendment of several rules, however. Rules 404, 406, 606(b), and 608 were amended in the period
between 2003 and 2006. Other splits recognized back then took longer to rectify --- Rule 804(b)(3)
was amended in 2010, and Rule 801(d)(1)(B) was amended in 2014. And one of the splits raised

! Indeed Judge Becker’s famous article on circuit splits under the Federal Rules of Evidence was instrumental in Chief
Justice Rehnquist’s decision to reconstitute the Advisory Committee, after it had been disbanded in 1975. See Edward
R. Becker & Aviva Orenstein, The Federal Rules of Evidence After Sixteen Years: The Effect of "Plain Meaning"
Jurisprudence, the Need for an Advisory Committee on the Rules of Evidence, and Suggestions for Selective Revision
of the Rules, 60 Geo. Wash. L. Rev. 857, 892 (1992).
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in the 2002 project --- the conflict regarding the rule of completeness, Rule 106 --- is being
considered by the Committee right now.?

Because the rules currently being considered by the Committee --- 106, 615, and 702 ---
are nearing a final resolution, I thought it might be useful to revisit the question of circuit splits to
see if there are any rules that might be put on the agenda going forward.?

This memo provides a short-ish introduction to the circuit splits that I have found in the
current rules.* The goal is to let the Committee know about the split and to provide some
preliminary analysis --- and where appropriate to set out some possible language for an
amendment, to assist the Committee in its review. If the Committee decides that any of these splits
justifies further inquiry, then a full memo on the subject will be prepared for the next meeting.’

I. Expert Testimony on the Unreliability of Identification Evidence

There are conflicting decisions among the circuit courts as to the admissibility in criminal
cases of defense expert testimony on the potential unreliability of eyewitness identification. The
applicable rules are 403 and 702. Under Rule 403, the question is whether the probative value of
the expert testimony is substantially outweighed by the risk of unfair prejudice and jury confusion.
The question under Rule 702 is whether the expert is testifying to a subject matter on which the
jury needs assistance.

A number of circuits have upheld their trial courts’ exclusion of this type of expert
testimony under either Rule 403 or 702.° In many instances, the Rule 403 analysis has led a trial
judge to provide, as a substitute for expert testimony, a comprehensive jury instruction about the

2 They say one of the virtues of the rulemaking process is that it is deliberate, meaning slow. The history recounted
here is a testament to that.

3 Many thanks to Cameron Molis, Columbia *21, for his outstanding work on this project.
* There may well be others. Whether there is a “split” is often a matter of judgment.

5 This memo does not discuss the circuit splits involving Rules 106, 615 and 702 --- as those splits are currently being
considered by the Committee. There is also a circuit split on whether a hearsay statement by an individual can be
considered a statement by a party-opponent as to a successor in interest. That circuit split is discussed in a separate
memo in this agenda book. Finally, there are circuit splits on certain questions arising under Rules 611(a), 1002, and
1006 --- all of which are discussed in separate memoranda in the agenda book.

6 See, e.g., United States v. Fosher, 590 F.2d 381, 383-84 (1st Cir. 1979) (finding the trial court’s 403 balancing was
not an abuse of discretion); United States v. Rincon, 28 F.3d 921, 923-26 (9th Cir. 1994) (holding it was not error for
district court to exclude under Rules 403 and 702); United States v. Kime, 99 F.3d 870, 884 (8th Cir. 1996) (same));
United States v. Curry, 977 F.2d 1042, 1052 (7th Cir. 1992) (same).
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unreliability of identification evidence.’ Other courts have found that expert testimony on
eyewitness identification can fail under Rule 702 alone without the need for Rule 403 balancing
--- because the topic of identification is purportedly one on which the jury does not need
assistance.® Courts also express concern that expert testimony about identification might intrude
on the jury’s prerogative of determining the credibility of identification witnesses.’

Other courts reach the opposite conclusion, either upholding admission or finding error in
exclusions of expert testimony on eyewitness identification.'® While it is possible that these
opposing outcomes are indicative of a split in the courts, some court approving of expert testimony
make an effort to distinguish their facts from cases in which experts were excluded. In United
States v. Smith,"" for example, the Sixth Circuit declared that the trial court’s expert did not have
the same shortcomings as the excluded expert in United States v. Fosher!? because this expert
provided a far more specific analysis of eyewitness identification reliability in situations identical
to the facts of the instant case and he offered evidence to support the scientific acceptance of his
research. '

But some of the dispute is not fact-based. Thus, in United States v. Downing, 753 F.2d
1224, 1243 (3d Cir. 1985), the Third Circuit explicitly identified its disagreement with cases like
Thevis and Fosher when it noted that the concern over the creation of a “cottage industry” of
psychological experts battling it out in criminal court was not a sufficient reason to exclude experts
on the unreliability of identification evidence. Added to the mix is a report from the National
Academy of Sciences advocating that expert testimony on the unreliability of identification
methods should be admitted more often than it is by federal courts, because it is based on reliable
studies, and it could assist the jury in assessing the reliability of the identification.'*

7 See Fosher, 590 F.2d at 382; Rincon, 28 F.3d at 925-26; Kime, 99 F.3d at 883.

8 See, e.g., Curry, 977 F.2d at 1051 (noting that “the jury is generally aware of the problems with identification.”);
United States v. Lumpkin, 192 F.3d 280, 289 (2d Cir. 1999) (district court did not err in excluding expert testimony
on Rule 702 grounds); United States v. Thevis, 665 F.2d 616, 641 (5th Cir. 1982) (same).

9 See Rincon, 28 F.3d at 926; Lumpkin, 192 F.3d at 289.

10 See United States v. Mathis, 264 F.3d 321, 33940 (3d Cir. 2001) (reversing trial court’s decision to exclude such
testimony as abuse of discretion); United States v. Smith, 736 F.2d 1103, 1107 (6th Cir. 1984) (finding potential error
in excluding expert but also finding any error to be harmless).

11736 F.2d 1103 (6th Cir. 1984).

12590 F.2d 381 (1st Cir. 1979).

13 See Smith, 736 F.2d at 1106-07.

14 See https://www.innocenceproject.org/national-academy-of-sciences-issues-landmark-report-on-memory-and-
eyewitness-identification/
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It is fair to state that there are differing attitudes in the courts about the admissibility of
expert testimony on the unreliability of identifications. While this is a problem, it is unclear
whether it should be remedied by an amendment to the Evidence Rules. It would surely be
problematic to amend either Rule 403 or 702 to treat identification testimony specifically. Three
years ago, the Committee decided that it would not propose a rule that would cover forensic
evidence specifically, as the Evidence Rules are written for general application. And testimony on
identifications is even narrower than testimony on forensics.

Perhaps the Committee might start thinking about adding another Article to the Evidence
Rules that would address very specific problem areas. Sometimes it might be necessary to solve
specific problems that can’t be solved in the broad language of the existing rules.

It should be noted that many of the states have rules on particularized matters that are not
treated in the Federal Rules of Evidence. Specifically, with regard to identification evidence, Utah
Rule of Evidence 617 provides as follows:

In cases where eyewitness identification is contested, the court shall exclude the
evidence if the party challenging the evidence shows that a factfinder, considering the
factors in this subsection (b), could not reasonably rely on the eyewitness identification. In
making this determination, the court may consider, among other relevant factors, expert
testimony and other evidence on the following:

(1) Whether the witness had an adequate opportunity to observe the suspect
committing the crime;

(2) Whether the witness’s level of attention to the suspect committing the
crime was impaired because of a weapon or any other distraction;

(3) Whether the witness had the capacity to observe the suspect committing
the crime, including the physical and mental acuity to make the observation;

(4) Whether the witness was aware a crime was taking place and whether
that awareness affected the witness’s ability to perceive, remember, and relate it
correctly;

(5) Whether a difference in race or ethnicity between the witness and
suspect affected the identification;

(6) The length of time that passed between the witness’s original
observation and the time the witness identified the suspect;

(7) Any instance in which the witness either identified or failed to identify
the suspect and whether this remained consistent thereafter;

4

Advisory Committee on Evidence Rules | April 30, 2021 Page 298 of 486



(8) Whether the witness was exposed to opinions, photographs, or any other
information or influence that may have affected the independence of the witness in
making the identification; and

(9) Whether any other aspect of the identification was shown to affect
reliability.

On the merits, there is much to be said for allowing more expert testimony on the
unreliability of identification evidence. First, the contention that the jury understands that
identification testimony can be unreliable has not been verified by any study and in fact is
undermined by the many wrongful convictions based on eyewitness testimony. But even if jurors
know that identifications can be unreliable, an expert’s testimony can still be helpful. The expert
can explain why the identification procedure used in the specific case raises reliability questions.
Experts testifying to the potential unreliability of identifications are allowed to testify in many
state courts; and as stated above, the National Academies of Science advocates more widespread
use of expert testimony in identification cases. Moreover, as the Rule 702 memo to the Committee
notes, the courts are quite receptive to rather dubious forensic expert testimony offered by the
government. It seems inconsistent to have a restrictive attitude to expert testimony offered by the
defendant on the unreliability of identification evidence, which is based on dozens of valid
empirical studies.

If the Committee is interested in pursuing either an amendment on identification evidence,
or more broadly a new Evidence article on specific rules, I will prepare a detailed memo for the
next meeting.

I1. Rule 407 --- Does It Exclude Subsequent Changes in Contract Cases?

The courts are divided on whether changes in contract or policy language should be
protected by Rule 407 as a subsequent remedial measure. To take an example, assume that an
employee has signed a form contract, and claims that a certain clause supports his claim for
overtime. The employer disagrees with that interpretation. In a breach of contract action, the
employee wishes to introduce the fact that after he brought his lawsuit, the employer changed the
language of the form contract to sharpen it, in a way that would have terminated the plaintiff’s
claimed interpretation. This is offered as proof that the employer recognized the strength of the
plaintiff’s interpretation. The Third, Fourth, Seventh, and Tenth Circuits have held that Rule 407
does apply to altered contract or policy language in breach of contract or warranty cases.'®> These

15 See Reynolds v. Univ. of Pa., 483 F. App'x 726, 733 (3d Cir. 2012) (finding no abuse of discretion in applying FRE
407 to evidence of changed website language in a breach of contract claim); Dennis v. Cty. of Fairfax, 55 F.3d 151,
153-54 (4th Cir. 1995) (applying FRE 407 to exclude evidence that a payment limitation was discontinued in a case

5
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courts have viewed changes in advertised language on a website, policy language in a contract,
and terms in insurance offerings as subsequent remedial measures excludable by FRE 407. By
contrast, the Eighth Circuit and district courts from the First, Seventh, and Eleventh Circuits have
all refused to exclude this type of changed language in breach of contract or warranty cases,
because such financial injuries do not appear to be within the concern of Rule 407, which speaks
in the tort-based terms of “negligence” and “culpable conduct.” !¢

On the merits, there is an argument that the policy of Rule 407 should apply to contractual
changes. The policy of Rule 407 is to remove a disincentive to fix something for fear that the fix
will be used against you at trial. In contract cases, the drafter of the contract may be deterred from
improving it for fear that the improvement will be used against him at trial. On the other hand, the
policy basis of Rule 407 is probably pretty weak in most cases, because defendants would fix
things anyway --- even without the protection of the rule --- for fear that not fixing them will lead
to future injuries and greater liability. So there is an argument that it is a bad idea to extend a weak
policy basis to a different fact situation --- to throw good money after bad, so to speak.

There is also a distinction in the context of tort and contract claims as applied to Rule 407.
In the tort case, the plaintiff is saying, “if you fixed it before, I wouldn’t have lost my leg in the
lawnmower.” In the contract case, the plaintiff is saying, “if you fixed the contract, there wouldn’t
have been a breach of contract” but what he is also saying is that “if you fixed the contract, I
wouldn’t have the right I am claiming now.” Which is weird.

If the rule were to be amended to specifically cover contract actions, it might look like this:

Rule 407. Subsequent Remedial Measures
When measures are taken that would have made an earlier injury or harm less likely to
occur, evidence of the subsequent measures is not admissible to prove:

. negligence;

. culpable conduct;
. a defect in a product or its design; er
. a need for a warning or instruction; or

alleging breach of contract due to an unjustified application of the limitation); Pastor v. State Farm Mut. Auto. Ins.
Co., 487 F.3d 1042, 1045 (7th Cir. 2007) (applying Rule 407 to evidence of a changed insurance policy in a breach of
contract claim).

16 See R.W. Murray, Co. v. Shatterproof Glass Corp., 758 F.2d 266, 274 (8th Cir. 1985) (finding 407 inapplicable
where no negligence or culpable conduct finding is required); Mowbray v. Waste Mgmt. Holdings, Inc., 45 F.Supp.2d
132, 141 (D. Mass. 1999) (finding Rule 407 to be inapplicable to breach of warranty cases because no proof of
culpability or mental state are required); A/ the Chips, Inc. v. OKI Am., Inc., 1990 WL 36860, at *4 (N.D. I11.) (holding
that since breach of contract requires no showing of any sort of fault, it negates the operation of Rule 407); Smith v.
Miller Brewing Co. Health Benefits Program, 860 F. Supp. 855, 857 n.1 (M.D. Ga. 1994) (“[W]hen the dispute
concerns the terms of a contract, changes in the language that make the intent of the drafter clearer, the court should
consider that change in evaluating the disputed term.”).

6
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. a breach of contract.

But the court may admit this evidence for another purpose, such as impeachment or — if
disputed — proving ownership, control, or the feasibility of precautionary measures.

Another possibility would be to amend Rule 407 to preclude its use in contract actions.
You could start the rule with a qualifier like, “In personal injury actions” --- for example.

II1. Rule 407 — Does it Apply When the Action is Subsequent to the Injury But
is not in Response to the Injury?

A number of courts have considered and are split on whether the Rule 407 protection
applies where a measure has the effect of making an injury or harm less likely to occur, but the
motivation for the change is unconnected to that injury or harm. Some courts literally interpret the
rule, concluding that neither a motivation to remediate nor a causal connection to the plaintiff's
injury is required --- if the measure was taken after the plaintiff’s injury, the protection applies.
Under this literal interpretation, Rule 407 would preclude evidence of a change made years after
the event, taken for purposes completely unrelated to an injury. See, e.g., Chlopek v. Fed. Ins. Co.,
499 F.3d 692, 700 (7th Cir. 2007) (concluding that the intent or motive behind a measure is
irrelevant). Other courts have concluded that Rule 407 is inapplicable when there is no causal
connection, i.e. when the measure was not taken in response to the injury-causing event in the case.
See, e.g., Brazos River Auth. v. GE Ionics, Inc., 469 F.3d 416, 431-32 (5th Cir. 2006); In re
Aircrash in Bali, Indonesia, 871 F.2d 812, 816 (9th Cir. 1989) (“The purpose of Rule 407 is to
ensure that prospective defendants will not forego safety improvements because they fear that
these improvements will be used against them as evidence of their liability.”).

Essentially this conflict is based on the difference between the purpose of the rule and the
language of the rule. In the latest opinion on the subject, Judge Sargus emphasized the purpose of
the rule and found Rule 407 inapplicable where the defendant’s subsequent action was not made
in response to the plaintiff’s injury. In re Davol, Inc./C.R. Bard, Inc., Polypropylene Hernia Mesh
Products Liability Litigation, 2021 WL 486425 (S.D. Ohio):

The better interpretation of Rule 407 is that there must be some sort of causal
connection or nexus between the injury-causing event and the subsequent measure. Under
the literal interpretation of the rule, there is no logical limit to the Rule's application; a
measure taken ten years after the injury-causing event could be considered a subsequent
remedial measure because it is actually subsequent and may have reduced the likelihood
that the harm would have occurred had the measure been in place earlier. This is
nonsensical. . . .

7
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The statutory history of the Rule demonstrates that the event causing the injury
must be the trigger for the subsequent remedial measure. The original version of Rule 407
provided that “after an event, measures are taken which, if taken previously, would have
made the event less likely to occur, evidence of the subsequent measures is not admissible
to prove negligence or culpable conduct in connection with the event.” Act of Jan. 2, 1974,
Pub. L. No. 93-595 1975, 88 Stat 1928. The text “in connection with the event” supplies
such a causal connection. Subsequent amendments did not purport to change this meaning.
In 1997, the Advisory Committee deleted this phrase, but it did not list this deletion as one
of the substantive changes to the Rule, and the 2011 amendments were expressly limited
to stylistic changes.

The two policies or purposes behind Rule 407 also show that the Rule requires more
than mere subsequence. The first policy is that subsequent remedial measures are “equally
consistent with injury by mere accident [and] through contributory negligence,” meaning
evidence of such measures is poor proof of fault. . . .The first policy makes little sense
applied to a measure that occurs years after an event that caused harm. Certainly, the
measure may be still equally probative (or not probative) of an accident or negligence—
but after enough time, the risk of admitting the evidence is less that the jury will conflate
evidence of an innocent accident with evidence of negligence, but that the evidence of the
later measure is simply irrelevant to proving any earlier negligence and is likely to distract
the jury from the timeframe at issue. This is the province of Rules 401, 402, and 403—not
Rule 407.

The second policy is that people should be encouraged to take steps to improve
safety, which they would be deterred from doing if such acts would be counted against
them in court. When a supposed remedial measure has no connection to the harm at issue
in the case, it is difficult to imagine why any deterrence would result. If defendants do not
view the measures taken as connected to a harm-causing event, then it is unlikely that they
would be disincentivized from taking these actions and in anticipation of litigation of the
injury-causing event.

These are compelling arguments for adding language to require the subsequent remedial measure
to be responsive to the plaintiff’s injury. A counterargument is that it might sometimes be difficult
to show that the defendant’s actions were triggered by a specific plaintiff’s injury --- especially
where there are many cases in which multiple injuries have occurred. The current rule text has the
virtue of simplicity (though leaving it as is means that the current conflict goes unabated). The
counterargument to the difficulty of finding a connection between change and injury is that Rule
407 is a weakly founded rule in the first place, and so making it difficult to trigger its protection is
a good thing, not a bad thing.

If the Committee were to decide to require a connection between the defendant’s measure
and the plaintiff’s injury in order for Rule 407 to apply, one possible iteration is as follows:

8
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Rule 407. Subsequent Remedial Measures

When measures are taken in response to an injury or harm that would have made an-earher
that injury or harm less likely to occur, evidence of the subsequent measures is not

admissible to prove:

IV. Rule 609(a), Theft-based Convictions

Rule 609(a)(2) provides that felonies involving a “dishonest act or false statement” are
automatically admissible to impeach the character for truthfulness of any witness. Crimes covered
under this subdivision obviously include perjury and fraud. You have to lie to be convicted of
those crimes. The Committee Note to the 1990 amendment to Rule 609 (which corrected an error
about how the rule would apply in civil cases) mentions that some decisions had taken “an unduly
broad view of ‘dishonesty’--- admitting convictions such as for bank robbery or bank larceny.”
The Note indicates, however, that the Committee had decided not to amend the rule to address
those decisions, even though they were wrong. It concluded that the legislative history provided
sufficient guidance, because it states that admissibility under Rule 609(a)(2) is for crimes that
require a lie for conviction.

Rule 609 was subsequently amended in 2006 (to prevent convictions from being
automatically admitted merely because the witness lied at some point in committing the crime).
The Committee Note to the 2006 amendment to the Rule emphasizes that the crimes covered by
Rule 609(a)(2) are only those “in which the ultimate criminal act was itself an act of deceit.”

Despite these two Committee Notes, there is a small number of cases standing for the
proposition that theft-based crimes are automatically admissible, even though a person does not
have to lie to commit them. !” But the vast majority of courts has found that theft-based crimes
are not automatically admissible under Rule 609(a)(2), and so are admissible only if they satisfy
the balancing tests of Rule 609(a)(1) (and are felonies, as required by that subdivision).'®

17 See United States v. Carden, 529 F.2d 443, 446 (5th Cir. 1976) (conviction for petty larceny is automatically
admissible under Rule 609(a)(2)); United States Xpress Enters. v. J.B. Hunt Transp., 320 F.3d 809, 816-817 (8" Cir.
2003) (conviction for receipt of stolen property is automatically admissible under Rule 609(a)(2)); United States v.
Brown, 603 F.2d 1022 (1st Cir. 1979) (burglary and petty larceny are automatically admitted under Rule 609(a)(2)).

18 See United States v. Grandmont, 680 F.2d 867, 871 (1st Cir. 1982) (“We agree with defendant that robbery per se
is not a crime of dishonesty within the meaning of 609(a)(2).”); United States v. Hayes, 553 F.2d 824, 827 (2d Cir.
1977) (crimes of stealth --- burglary and petty larceny --- are not within Rule 609(a)(2)); United States v. Foster, 227
F.3d 1096, 1100 (9™ Cir. 2000) (holding that like shoplifting, burglary, grand theft, and bank robbery, receipt of stolen
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On the merits, it is clear that theft convictions should not be automatically admissible.
There is plenty in the legislative history, and the common law, to indicate that automatic
admissibility is for crimes involving active lying only. A strict construction of Rule 609(a)(2) is
sound policy: Because almost every criminal act is in some sense a dishonest act in either
preparation or execution, a broad construction of Rule 609(a)(2) would swallow up Rule 609(a)(1)
and would lead to mandatory admission of almost all prior convictions --- even though many of
these convictions would have slight probative value as to the witness’s character for truthfulness,
and would carry significant prejudicial effect. Given the predominance of the Rule 403 balancing
approach throughout the Federal Rules, and the general grant of discretion that the rules provide
to trial judges, it makes sense to limit where possible a rule that mandates admission and thus
prohibits the use of judicial discretion and balancing. As the D.C. Circuit Court of Appeals has
stated:

Rule 609(a)(2) is to be construed narrowly; it is not carte blanche for admission on an

undifferentiated basis of all previous convictions for purposes of impeachment; rather,

precisely because it involves no discretion on the part of the trial court, Rule 609(a)(2)

must be confined to a narrow subset of crimes—those that bear directly upon the accused’s

propensity to testify truthfully.

United States v. Fearwell, 595 ¥.2d 771, 777 (D.C. Cir. 1978).

The question is whether Rule 609(a)(2) should be amended to clarify that theft-based
crimes are not included. Cutting against an amendment is the fact that the Advisory Committee
twice passed on dealing with the problem even though it was amending the rule in other respects.
The case law is not different now than it was back then --- there are only a few reported cases in
which theft-based crimes have been found automatically admissible. However, if the Committee
thinks that it is finally time to treat theft-based convictions specifically in the rule, in might be
amended like this:

(2) for any crime regardless of the punishment, the evidence must be admitted if the
court can readily determine that establishing the elements of the crime required proving —
or the witness’s admitting — a dishonest act or false statement. For purposes of this rule,
an act of theft may not be treated as a dishonest act or false statement.

property is not per se a crime of dishonesty for purposes of Rule 609(a)(2)); United States v. Smith, 179 U.S. App.
D.C. 162, 551 F.2d 348, 362 (1976) (attempted robbery does not involve dishonesty or a false statement); United
States v. Washington, 702 F.3d 886 (6th Cir. 2012) (theft of services was not automatically admissible to impeach,
because it was a crime of stealth, not a crime involving an active element of misrepresentation); United States v.
Johnson, 388 F.3d 96 (3d Cir. 2004) (conviction for purse snatching was improperly admitted under Rule 609(a)(2)).
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V. Rule 609(b), Timing of the Conviction

Rule 609(b) provides a more exclusionary test for old convictions that are offered to
impeach a witness’s character for truthfulness. Admitting an old conviction requires the court to
find that “its probative value, supported by specific facts and circumstances, substantially
outweighs its prejudicial effect.” (This is the reverse of the Rule 403 test.)

Timing is important because if the conviction is covered by Rule 609(b), the balancing test
is tilted toward exclusion. But if the conviction is instead covered by Rule 609(a), then: 1) falsity-
based convictions are automatically admissible; 2) non-falsity based convictions against a criminal
defendant are admissible if the probative value outweighs prejudice; and 3) non-falsity based
convictions of all other witnesses are covered by the inclusive Rule 403 test.

“Old” in Rule 609(b) means that “more than 10 years have passed since the witness’s
conviction or release from confinement for it, whichever is later.” So we know what the starting
point is. But the rule does not speak to the endpoint. In response to this ambiguity, courts have
adopted at least three different approaches for marking the endpoint. The Third, Fifth, Seventh,
Eighth, and Ninth Circuits have each stated that the endpoint is the date the trial in question
begins.!” In contrast, the Fifth Circuit (in conflict with another panel) and various district courts
have ended the measuring period on the date the relevant witness testifies.? Finally, the Seventh
and Eighth Circuit have also, on occasion, marked the endpoint as the date on which the offense
being litigated was committed.?!

This is a pretty narrow question. It clearly does not come up often --- it involves only a
witness whose conviction’s timing is so close to ten years as to fall off the 609(a) cliff somewhere
between the offense and the testimony.

If, however, the Committee is interested in clarifying the timing question, it would seem
that the date of the witness’s testimony is the best fit with the policy of Rule 609. Rule 609 allows
convictions for impeachment of the witness’s character for truthfulness — the relevant time for that

19 See United States v. Hans, 738 F.2d 88, 93 (3d Cir. 1984) (measuring whether conviction/release “occurred within
10 years of the trial”); United States v. Rubio-Gonzalez, 674 F.2d 1067, 1075 (5th Cir. 1982) (measuring “ten years
prior to trial”); United States v. Thompson, 806 F.2d 1332, 1339 (7th Cir. 1986); United States v. Cobb, 588 F.2d 607,
612 n.5. (8th Cir. 1978) (measuring until “the date of [defendant’s] trial”); United States v. Portillo, 633 F.2d 1313,
1323 n.6. (9th Cir. 1980) (measuring until “the time of trial”).

20 See United States v. Cathey, 591 F.2d 268, 274 (5th Cir. 1979); United States v. Pettiford, 238 F.R.D. 33,37 (D.D.C.
20006); Kiniun v. Minn. Life Ins. Co., 2013 U.S. Dist. LEXIS 196081, at *12 n.10 (N.D. Fla.); United States v. Brown,
409 F. Supp. 890, 894 (W.D.N.Y. 1976).

2l See United States v. Foley, 683 F.2d 273, 277 (8th Cir. 1982); Rodriguez v. United States, 286 F.3d 972, 983 (7th
Cir. 2002).
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assessment by the factfinder is when the witness testifies --- because that is when the jury assesses
the witness’s character for truthfulness.

There is a risk, though, if the relevant date is the date of testimony. A party who has a
witness with a 9-year 360 day-old conviction and wants to protect their witness may delay their
testimony until after the 10-year clock runs out. But that same strategic thinking might occur with
the trial date, if that date is the endpoint. And in any case, this is a scenario that would seem quite
rare.

If the Committee does wish to deal with the Rule 609(b) timing question, the change might
look like this:

(b) Limit on Using the Evidence After 10 Years. This subdivision (b) applies if, on the day
the witness first testifies, more than 10 years have passed since the witness’s conviction or
release from confinement for it, whichever is later. Evidence of the conviction is admissible

only if:

(1) its probative value, supported by specific facts and circumstances, substantially
outweighs its prejudicial effect; and

(2) the proponent gives an adverse party reasonable written notice of the intent to use it so
that the party has a fair opportunity to contest its use.

VI. Rule 613(b) --- Laying a Foundation with the Witness

Under common law, a party seeking to impeach a witness with a prior inconsistent
statement was required to lay a foundation for the statement before introducing it. This was
referred to as “the rule in Queen Caroline’s case.” That rule required the cross-examining party to
confront the witness directly on cross-examination with the inconsistent statement. At that point,
the witness would have an opportunity to admit, explain, repudiate, or deny the statement.

Rule 613(b), on its face, changes the common-law foundation requirements. The rule
provides that when a witness is examined concerning a prior statement, this statement need not be
shown to the witness at the time of the examination. However, extrinsic evidence of the statement
may not be introduced unless the witness is given some opportunity, at some point in the trial, to
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explain, repudiate, or deny the statement.?? Assuming such an opportunity has been provided,
extrinsic evidence of the statement is admissible subject to Rule 403.%

Despite the language of the rule and the apparent intent of the drafters, many federal courts
have held that Rule 613(b) does not abolish the traditional common-law requirement of laying a
foundation with the witness prior to the introduction of a prior inconsistent statement. * Other
federal courts apply the rule as written and hold that a prior foundation is not required.?> Yet even
those courts that read the rule to dispense with a prior foundation requirement nonetheless
recognize that a trial court has the power to control the order of proof under Rule 611(a), and that
this power can be exercised on a case-by-case basis to require a prior foundation before admitting
extrinsic evidence of an inconsistent statement. As the First Circuit stated in United States v.
Hudson, 970 F.2d 948, 956 n.2 (1st Cir. 1992): “Rule 611(a) allows the trial judge to control the
mode and order of interrogation and presentation of evidence, giving him or her the discretion to
impose the common-law prior foundation requirement when such an approach seems fit.” The
Hudson Court concluded that Rule 613 “was not intended to eliminate trial judge discretion to
manage the trial in a way designed to promote accuracy and fairness.” See also United States v.
Marks, 816 F.2d 1207, 1211 (7th Cir. 1987) (trial judge is entitled despite Rule 613 “to conclude

22 See, e.g., United States v. McCall, 85 F.3d 1193 (6th Cir. 1996) (no error when the government in rebuttal introduced
extrinsic evidence of a defense witness’s prior inconsistent statement; while the prosecution did not confront the
wi