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Advisory Committee on Civil Rules 

RE: Report of the Advisory Committee on Civil Rules 

DATE: May 15, 2025 
_____________________________________________________________________________ 

Introduction 1 

The Civil Rules Advisory Committee met in Atlanta on April 1, 2025. Members of the 2 

public attended in person, and public online attendance was also provided. Draft Minutes of that 3 

meeting are included in this agenda book. 4 

Part I of this report will present four action items (one of which has two parts). During its 5 

April 1 meeting, the Advisory Committee voted to recommend publication in August 2025 of 6 

amendments to the following rules: 7 

(a) Rule 41(a): The Advisory Committee proposes publication of amendments to Rule 418 

to better facilitate voluntary dismissal of one or more claims in a litigation, as opposed to the entire 9 

action. This matter was first presented to the Standing Committee at its January 2025 meeting, but 10 
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several questions were raised that prompted re-examination of the proposal. As presented below, 11 

the Advisory Committee’s Rule 41 Subcommittee (chaired by Judge Cathy Bissoon, W.D. Pa.) 12 

carefully considered these questions. The Committee retracted its proposal to extend Rule 41(d) 13 

to allow an award of costs after dismissal of even a single claim in a prior action. 14 

 
 (b) Rule 45(c) subpoena for remote testimony and clarification amendment to Rule 15 

26(a)(3)(A)(i): The Rule 43/45 Subcommittee, chaired by Judge M. Hannah Lauck (E.D. Va.), met 16 

four times between the Advisory Committee’s October 2024 meeting and its April 1 meeting. It 17 

now proposes publication of an amendment to Rule 45(c), prompted by In re Kirkland, 75 F.4th 18 

1030 (9th Cir. 2023). In that case, the Ninth Circuit held that even though the district court had 19 

found remote testimony justified under Rule 43 it could not, by subpoena, compel a witness to 20 

provide that testimony. The proposed place for the testimony was within 100 miles of the witness’s 21 

residence but more than 100 miles from the courthouse, which the court said was beyond the 22 
“subpoena power” of the district court. The Ninth Circuit recognized that a rule change could alter 23 

this outcome, and the proposed amendment is designed to do that. 24 

 
 In addition, the Advisory Committee recommends publishing a proposed amendment to 25 

Rule 26(a)(3)(A)(i) clarifying that each party’s pretrial disclosures must specify whether any of 26 

the witnesses the party expects to present will provide remote testimony. [Further Subcommittee 27 

work on remote testimony in general is described in the Information Items section below.] 28 

 
 (c) Rule 45(b)(1) service of subpoena: The Advisory Committee proposes publication of 29 

an amendment to specify methods of service of a subpoena that suffice under the rule, and also to 30 

authorize the court in a given case to approve alternative methods. The authorized methods draw 31 

in part from Rule 4(e)(2)(A) and (B) for service of original process -- personal delivery to the 32 

individual or leaving the subpoena at the person’s dwelling place -- with the addition of service by 33 

U.S. mail or commercial carrier if a confirmation of delivery is provided. The amendment also 34 

authorizes the court to approve another means of service for good cause. The proposed amendment 35 

includes two other changes: (1) relaxing the current requirement that witness fees be tendered at 36 

the time of service, and (2) providing a 14-day notice period (subject to shortening by the court for 37 

good cause) when the subpoena requires attendance at a trial, hearing, or deposition. 38 

 
 (d) Rule 7.1: Responding to concerns that the current disclosure requirements do not 39 

adequately alert judges to possible grounds for recusal, the Advisory Committee recommends 40 

publication of an amendment intended to provide judges with additional needed information. Two 41 

main changes are proposed. One substitutes the term “business organization” for the word 42 

“corporation” in the current rule. This change reflects the reality that business entities often have 43 

non-corporate forms. The other is to require disclosure of any business organization that directly 44 

or indirectly owns 10% or more of the party. These changes are intended to reflect Advisory 45 

Opinion No. 57 from the Judicial Conference Committee on the Codes of Conduct. 46 
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 Part II of this report provides brief descriptions of various ongoing projects of the Advisory 47 

Committee. Additional details on these topics can be found in the agenda book for the Advisory 48 

Committee’s April meeting, which can be accessed via the link below: 49 

 
https://www.uscourts.gov/forms-rules/records-rules-committees/agenda-books/advisory-50 

committee-civil-rules-april-2025 51 

 
 (a) Filing under seal: The Discovery Subcommittee continues to study possible changes to 52 

clarify the circumstances that justify filing under seal, and possible national procedures for 53 

handling motions to file under seal. 54 

 
 (b) Remote testimony: The Rule 43/45 Subcommittee continues to consider whether to 55 

relax the current requirements to support remote testimony in Rule 43(a), focusing in particular on 56 
the “compelling circumstances” requirement in the current rule. It hopes to benefit from a full-day 57 

conference on the subject later this year. 58 

 
 (c) Third-party litigation funding: For a decade, the Advisory Committee has had on its 59 

agenda a proposal to amend Rule 26(a)(1)(A) to add a requirement that the parties disclose 60 

litigation funding. Many submissions favoring and opposing such an amendment have been 61 

submitted during this period, and several bills have been introduced in Congress as well. At its 62 

October 2024 meeting the Advisory Committee appointed a TPLF Subcommittee chaired by Judge 63 

R. David Proctor (N.D. Ala.). That subcommittee has been gathering material and has also sent 64 

representatives to bar gatherings addressing the subject. 65 

 
 (d) Cross-border Discovery: The Cross-border Discovery Subcommittee, chaired by Judge 66 

Manish Shah (N.D. Ill.), continues its outreach to gain information about problems generated by 67 

such discovery and whether a rule change would be a desirable response. It is unclear whether rule 68 

changes will be proposed. 69 

 
 (e) Rule 55 default and default judgment rule: Rule 55(a) and Rule 55(b)(1) say that the 70 

clerk “must” enter a party’s default for failure to plead, and that the clerk also “must” enter a 71 

default judgment when the action is for a “sum certain or a sum that can be made certain by 72 

computation,” including costs of suit. An extensive FJC study showed that entry of default 73 

judgments by clerks is not done in most districts, and that in some districts clerks refer applications 74 

for entry of default to the court. Consideration has focused on providing by rule that the clerk may 75 

refer the matter to the court instead of entering a default or default judgment, and it may be that 76 

there will be a recommendation to abrogate Rule 55(b)(1) to provide that entry of default judgment 77 

must be done by the court. 78 

 
 (f) Random case assignment: This matter remains under active review, including 79 

monitoring adoption of the guidance issued by the Judicial Conference in March 2024 regarding 80 

district-wide random assignment of some actions. 81 
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I. ACTION ITEMS 82 

 
(a) Rule 41(a) 83 

 
 The Advisory Committee proposes two amendments to Rule 41(a). The first adds 84 

additional flexibility for litigants by explicitly permitting the dismissal of one or more claims in 85 

an action, rather than only the entire action, as the text of the current rule suggests. Many courts 86 

already allow such flexibility without presenting problems, and permitting dismissal of claims is 87 

consistent with the policy reflected throughout the rules of narrowing the issues in a case pretrial. 88 

The second is requiring only the signatures of parties that are actively litigating in a case on a 89 

stipulation of dismissal. The Advisory Committee concluded that requiring signatures of parties 90 

who have departed from the litigation creates opportunities for such parties to stymie settlements 91 

if they cannot be found or oppose the stipulation.  92 
 
 Proposed amendments to Rule 41 were presented to the Standing Committee at its January 93 

2025 meeting. Although the Standing Committee was aligned with the Advisory Committee with 94 

respect to the goals of the amendments, there were several areas of concern that the Standing 95 

Committee thought would benefit from a second look. After extensive deliberation the Rule 41 96 

Subcommittee proposed several changes in response to this helpful feedback that the Advisory 97 

Committee adopted. 98 

 
 First, the Advisory Committee abandoned its earlier proposal to amend Rule 41(d), which 99 

provides that the judge may award costs to the defendant “[i]f a plaintiff who previously dismissed 100 

an action in any court files an action based on or including the same claim against the same 101 

defendant.” Previously, the Advisory Committee approved an amendment to this provision that 102 

would have permitted the judge to award costs when the plaintiff had previously dismissed and 103 

refiled “one or more claims,” as opposed to the entire action. Concerns were raised, however, that 104 

such an amendment would leave open the possibility that a judge would disproportionately award 105 

costs of an entire previous action, when the plaintiff had dismissed only a part of it. Upon 106 

reflection, the Subcommittee and Advisory Committee agreed that the amendment was 107 

unnecessary. The existing rule is typically deployed when a plaintiff has in fact dismissed an entire 108 

previous action, usually when the plaintiff is in search of a more favorable forum or judge. It is in 109 

those circumstances that an award of costs is most appropriate. As a result, the Advisory 110 

Committee concluded that Rule 41(d) should remain unchanged. 111 

 
 Second, the Advisory Committee made several minor changes to Rule 41(a) and the 112 

Committee Note to clarify that the deadline for unilateral dismissal of a claim is filing of an answer 113 

or motion for summary judgment by the party opposing the claim. 114 

 
 Third, the Advisory Committee reexamined the text of the proposed amendment to Rule 115 

41(a)(1)(A)(ii) that would require that a stipulation of dismissal be signed by “all parties who have 116 

appeared and remain in the action.” The subcommittee’s goal in proposing this amendment is to 117 

ensure that a party who has departed the litigation (either by voluntarily dismissing all of its claims 118 
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or having all claims against it voluntarily dismissed) cannot obstruct a stipulation of dismissal if it 119 

cannot be easily found or if it refuses to sign the stipulation. A concern was raised at the Standing 120 

Committee meeting about the interaction between this proposed amendment and Rule 54(b), which 121 

provides that (absent a partial final judgment) all parties “remain” in the action until final 122 

judgment. So, if parties no longer actively litigating in the case are not required to sign a stipulation 123 

of dismissal those parties may not receive notice that their window to appeal has opened.  124 

 
Ultimately, after much discussion, the subcommittee decided to retain the proposed 125 

language “remain in the action,” and the Advisory Committee agreed that the proposed language 126 

was sufficiently clear (particularly when compared to alternatives that sought greater precision but 127 

were quite clunky). Additions to the committee note have been made to clarify the amendment’s 128 

purpose. Moreover, there are numerous instances in the rules that apply to parties actively litigating 129 

and not to those who are no longer in the case. One example is Rule 33, which permits service of 130 
interrogatories on “a party.” It seems unlikely that anyone would interpret that rule to permit 131 

service of interrogatories on a party that is no longer prosecuting or defending against a live claim, 132 

Rule 54(b) notwithstanding. With respect to concerns that a party might not receive adequate 133 

notice, the Advisory Committee was satisfied that current safeguards make that unlikely, including 134 

the practice that such a party will continue to receive notice of docket entries through CM/ECF, 135 

although typically denominated as “terminated” from the action. In sum, the Advisory Committee 136 

concluded that the benefits of the amendment outweigh any risks, though it is of course open to 137 

reconsideration if the public comment period suggests otherwise. 138 

 
Rule 41(a) Amendment Proposal 139 

 
Rule 41. Dismissal of Actions or Claims 140 

 
(a) Voluntary Dismissal. 141 

 
 (1) By the a Plaintiff. 142 

 
 (A) Without a Court Order. Subject to Rules 23(e), 23.1(c), 23.2, and 66 and 143 

any applicable federal statute, the a plaintiff may dismiss an action or one 144 

or more claims without a court order by filing: 145 

 
  (i) a notice of dismissal before the opposing party serves either an 146 

answer or a motion for summary judgment; or 147 

 
  (ii) a stipulation of dismissal signed by all parties who have appeared 148 

and remain in the action.  149 

 
* * * * * 150 
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(2) By Court Order; Effect. Except as provided in Rule 41(a)(1), an action or one or 151 

more claims may be dismissed at the a plaintiff’s request only by court order, on 152 

terms that the court considers proper. If a defendant has pleaded a counterclaim 153 

before being served with the plaintiff’s motion to dismiss, the action, claim, or 154 

claims may be dismissed over the defendant’s objection only if the counterclaim 155 

can remain pending for independent adjudication. Unless the order states otherwise, 156 

a dismissal under this paragraph (2) is without prejudice. 157 

* * * * *158 

159 

160 
161 
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180 

COMMITTEE NOTE 

Rule 41 is amended in two ways. First, Rule 41(a) has been amended to add language 
clarifying that a plaintiff may voluntarily dismiss “one or more claims” in a multi-claim case. A 
plaintiff may accomplish dismissal of either an action or one or more claims unilaterally prior to 
an answer or motion for summary judgment by a party opposing that claim, or by stipulation or 
court order. Some courts interpreted the previous language to mean that only an entire case, i.e. all 
claims against all defendants, or only all claims against one or more defendants, could be dismissed 
under this rule. The language suggesting that voluntary dismissal could only be of an entire case 
has remained unchanged since the 1938 promulgation of the rule. In the intervening years, multi-
claim and multi-party cases have become more typical, and courts are now encouraged to both 
simplify and facilitate settlement of cases. The amended rule is therefore more consistent with 
widespread practice and the general policy of narrowing the issues during pretrial proceedings. 
This amendment to Rule 41(a), permitting voluntary dismissal of a claim or claims, does not affect 
the operation of Rule 41(d), whose applicability is limited to situations when the plaintiff has 
previously dismissed an entire action. 

Second, Rule 41(a)(1)(A)(ii) is amended to clarify that a stipulation of dismissal need be 
signed only by all parties who have appeared and remain in the action. Some courts had interpreted 
the prior language to require all parties who had ever appeared in a case to sign a stipulation of 
dismissal, including those who have dismissed all claims, or had all claims against them dismissed. 
Such a requirement can be overly burdensome and an unnecessary obstacle to narrowing the scope 
of a case; signatures of the parties currently litigating claims at the time of the stipulation provide 
both sufficient notice to those actively involved in the case and better facilitate formulating and 
simplifying the issues and eliminating claims that the parties agree to resolve. 181 

(b) Rules 45(c) and 26(a)(3)(A)(i)182 

The Rule 43/45 Subcommittee has been very busy. It held four meetings after the Advisory 183 

Committee’s October meeting to finalize its proposal to amend Rule 45(c) to remove the difficulty 184 

presented by the decision in In re Kirkland, 75 F.4th 1030 (9th Cir. 2023). That case held that, 185 

despite the 2013 revision of Rule 45 authorizing the court presiding over an action to issue a 186 

subpoena for testimony that can be served anywhere in the United States, for trial testimony that 187 

Committee on Rules of Practice & Procedure | June 10, 2025 Page 292 of 486



Report to the Standing Committee 
Advisory Committee on Civil Rules 
May 15, 2025  Page 7 
 
authority extends only within the “subpoena power” of the court and does not permit the court to 188 

command a distant witness to provide remote trial testimony. 189 

 
 There have been disagreements among district courts about whether they have such power 190 

as to distant trial witnesses. The Kirkland decision seems to be the first court of appeals decision 191 

finding that the district court lacked such authority. The court reached this result even though the 192 

Committee Note accompanying the 2013 amendment to Rule 45 clearly said that such authority 193 

existed. The Ninth Circuit recognized, however, that a rule amendment could solve the problem. 194 

 
 The Kirkland decision is on the books and seems to be having some unfortunate ripple 195 

effects, even in cases involving only discovery rather than trial testimony. So the Subcommittee is 196 

bringing this amendment proposal forward now even though it has another (and possibly more 197 

important) topic on its agenda -- whether to relax the criteria for remote trial testimony under Rule 198 
43(a). 199 

 
 In addition, the Advisory Committee is proposing a slight clarification for Rule 200 

26(a)(3)(A)(i). 201 

 
Rule 45(c) amendment proposal 202 

 
Rule 45. Subpoena 203 

 
* * * * * 204 

 
(c) Place of Compliance. 205 

 
(1) For a Trial, Hearing, or Deposition. A subpoena may command a person to attend 206 

a trial, hearing, or deposition only as follows: 207 

 
(A) within 100 miles of where the person resides, is employed, or regularly 208 

transacts business in person; or 209 

 
(B)  within the state where the person resides, is employed, or regularly transacts 210 

business in person, if the person: 211 

 
 (i) is a party or a party’s officer; or 212 

 
 (ii) is commanded to attend a trial or hearing and would not incur 213 

substantial expense. 214 

 
(2) For Remote Testimony. Under Rule 45(c)(1), the place of attendance for remote 215 

testimony is the location where the person is commanded to appear in person. 216 
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(32) For Other Discovery. A subpoena may command: 217 

 
(A) production of documents, electronically stored information, or tangible 218 

things at a place within 100 miles of where the person resides, is employed, 219 

or regularly transacts business in person; and 220 

 
(B) inspection of premises at the premises to be inspected. 221 

 
* * * * * 222 

 
COMMITTEE NOTE 223 

 
 In 2013, Rule 45(a)(2) was amended to provide that a subpoena must issue from the court 224 
where the action is pending, and Rule 45(b)(2) now provides that such a subpoena can be served 225 

at any place within the United States. 226 

 
 Since the 2013 amendments, however, some courts have concluded that they are without 227 

authority to command witnesses to provide remote trial testimony because the witnesses are not 228 

within the “subpoena power” of the presiding court. See, e.g., In re Kirkland, 75 F.4th 1030 (9th 229 

Cir. 2023) (holding that a subpoena can compel remote trial testimony from a witness only if the 230 

witness resides or transacts business in person within 100 miles of the court or within the state in 231 

which the court sits). Questions have also been raised about whether a subpoena can compel a 232 

nonparty to provide discovery if the nonparty witness is located outside the geographical scope of 233 

the subpoena power to command the witness to appear in court. See, e.g., York Holding, Inc. v. 234 

Waid, 345 F.R.D. 626 (D. Nev. 2024) (rejecting the argument that a Nevada district court subpoena 235 

could not command production of documents within 100 miles of the nonparty’s place of business 236 

in New Hampshire). 237 

 
 This amendment clarifies that the court’s subpoena power for in-court testimony or to 238 

provide discovery extends nationwide so long as a subpoena does not command the witness to 239 

travel farther than the distance authorized under Rule 45(c)(1), which provides protections against 240 

undue burdens on persons subject to subpoenas. It specifies that, for purposes of Rule 45(c)(1), the 241 

witness “attends” at the place where the person must appear to provide the remote testimony. For 242 

purposes of Rule 43 and Rule 77(b), such remote testimony occurs in the court where the trial or 243 

hearing is conducted. 244 

 
 The amendment does not alter the standards for deciding whether to permit in-court remote 245 

testimony. Instead, it applies to any subpoena for witness testimony. Ordinarily, court approval is 246 

required for remote testimony in court. Rule 43, for example, authorizes remote testimony in trials 247 

and hearings but depends on court permission for such testimony. Rule 26(a)(3)(A)(i) requires that 248 

the parties disclose the identities of witnesses whose testimony will be presented, without 249 

distinguishing between in-person and remote testimony. Even remote deposition testimony is 250 

authorized only by stipulation or court order. See Rule 30(b)(4). 251 
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 When a subpoena commands a witness to provide remote testimony, it is the responsibility 252 

of the serving party to ensure that the necessary technology is available at the remote location for 253 

such testimony.1 254 

 
Rule 26(a) amendment proposal 255 

 
Rule 26. Duty to Disclose; General Provisions Governing Discovery 256 

 
(a) Required Disclosures. 257 

 
* * * * * 258 

 
 (3) Pretrial Disclosures. 259 
 

(A)  In General. In addition to the disclosures required by Rules 26(a)(1) and 260 

(2), a party must provide to the other parties and promptly file the following 261 

information about the evidence that it may present at trial other than solely 262 

for impeachment: 263 

 
(i) the name and, (if not previously provided), the address and 264 

telephone number of each witness—separately identifying those the 265 

party expects to present and those it may call if the need arises, and 266 

whether the testimony will be in person or remote; 267 

 
(ii)  the designation of those witnesses whose testimony the party 268 

expects to present by deposition and, if not taken stenographically, 269 

a transcript of the pertinent parts of the deposition; and 270 

 
* * * * * 271 

 
COMMITTEE NOTE 272 

 
 Under Rule 43, the court may permit remote testimony at trial. Because the rule presently 273 

requires disclosure of witnesses a party “expects to present,” it should be understood to include 274 

witnesses who will testify remotely. This amendment clarifies that the disclosure requirement 275 

 
1 During the Standing Committee’s January 2025 meeting, a question was raised about possible implications 
of changes to Rule 45(c) for the “unavailability” criterion for admissibility of deposition transcripts at trial 
under Rule 32(a)(4) or of prior testimony under Fed. R. Evid. 804(a). These questions received substantial 
attention before the Advisory Committee subcommittee. After lengthy discussion it was concluded that 
clarifying the subpoena power would not produce a change in the application of those other rules, which 
deal with hearsay objections. Some efforts were made to draft Committee Note language to affirm that there 
was no intention to alter the application of those rules. After lengthy discussion, however, it was concluded 
that including that language might cause complications rather than avoid them. 
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applies whether or not the witness is testifying in person or remotely and alerts the parties and the 276 

court that a party expects to present one or more witnesses remotely. 277 

 
 (c) Rule 45(b)(1) 278 

 
 This proposed amendment responds to a problem that has been brought up repeatedly in 279 

submissions to the Committee over the last two decades or so -- the ambiguity of the requirement 280 

in Rule 45(b)(1) of “serving” the witness with the subpoena and also (at the time of service) 281 

tendering the witness fee to the witness. For the majority of subpoenas, service is not 282 

problematical. But problems have emerged with sufficient frequency to justify a rule change. 283 

 
 The Advisory Committee proposed the amendment presented below to achieve three basic 284 

objectives: 285 
 

(1) Borrowing from Rule 4(e)(2)(A) and (B) some well-recognized methods of service -- 286 

personal delivery or leaving at the abode of the person with a person “of suitable age and 287 

discretion who resides there,” and adding service by mail or commercial carrier if that 288 

includes confirmation of receipt, as has been found sufficient in some courts. The proposed 289 

amendment also empowers the district to authorize additional methods for good cause; 290 

 
(2) Adding a notice period -- 14 days in the draft -- unless the court authorizes a shorter 291 

period; and 292 

 
(3) Providing that the tender of witness fees is not required to effect service of the 293 

subpoena, so long as the statutory fees are tendered upon service or at the time the witness 294 

appears as commanded by the subpoena. 295 

 
 This amendment proposal is designed to address practical problems that have sometimes 296 

resulted from the ambiguity of Rule 45(b)(1)’s current use of the term “delivering a copy to the 297 

named person” without being more specific about how that is to be done. 298 

 
 There has been at least one recent reported decision in which multiple attempts at service 299 

were deemed ineffective because the witness fee had not also been tendered. And in another recent 300 

case, the server did not initially deliver the witness fee check because it had the server’s 301 

information on it and the server worried for his personal safety if that were revealed to the witness. 302 
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Rule 45. Subpoena 303 

 
* * * * * 304 

 
(b) Service. 305 

 
(1) By Whom and How; Tendering Means; Notice Period; Fees. 306 

 
(A) By Whom and How. Any person who is at least 18 years old and not a party 307 

may serve a subpoena. Serving a subpoena requires delivering a copy to the 308 

named person by: 309 

 
(i)  delivering it to the individual personally; 310 
 
(ii) leaving a copy at the person’s dwelling or usual place of abode with 311 

someone of suitable age and discretion who resides there; 312 

 
(iii)  sending a copy to the person’s last known address by a method of 313 

United States mail or commercial carrier delivery, if the selected 314 

method provides confirmation of actual receipt; or 315 

 
(iv) using another means authorized by the court for good cause that is 316 

reasonably calculated to give notice. 317 

 
(B) Time to Serve if Attendance is Required; Tendering Fees. and, i_If the 318 

subpoena requires that the named person’s attendance, a trial, hearing, or 319 

deposition, unless the court orders otherwise, the subpoena must be served 320 

at least 14 days before the date on which the person is commanded to attend. 321 

In addition, the party serving the subpoena requiring the person to attend 322 

must tendering the fees for 1 day’s attendance and the mileage allowed by 323 

law at the time of service, or at the time and place the person is commanded 324 

to appear. Fees and mileage need not be tendered when the subpoena issues 325 

on behalf of the United States or any of its officers or agencies. 326 

 
COMMITTEE NOTE 327 

 
 Rule 45(b)(1) is amended to clarify what is meant by “delivering” the subpoena. Courts 328 

have disagreed about whether the rule requires hand delivery. Though service of a subpoena 329 

usually does not present problems -- particularly with regard to deposition subpoenas -- uncertainty 330 

about what the rule requires has on occasion caused delays and imposed costs. 331 

 
 The amendment removes that ambiguity by providing that methods authorized under Rule 332 

4(e)(2)(A) and (B) for service of a summons and complaint constitute “delivery” of a subpoena. 333 
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Though the issues involved with service of a summons are not identical with service of a subpoena, 334 

the basic goal is to give notice and the authorized methods should assure notice. In place of the 335 

current rule’s use of “delivering,” these methods of service also are familiar methods that ought 336 

easily adapt to the subpoena context. 337 

 
 The amendment also adds another option -- service by United States mail or commercial 338 

carrier to the person’s last known address, if the selected method provides confirmation of actual 339 

receipt. The rule does not prescribe the exact means of confirmation, but courts should be alert to 340 

ensuring that there is reliable confirmation of actual receipt. Cf. Rule 45(b)(4) (proving service of 341 

subpoena). Experience has shown that this method regularly works and is reliable. 342 

 
 The amended rule also authorizes a court order permitting an additional method of serving 343 

a subpoena so long as that method is reasonably calculated to give notice. A party seeking such an 344 
order must establish good cause, which ordinarily would require at least first resort to the 345 

authorized methods of service. The application should also demonstrate that the proposed method 346 

is reasonably calculated to give notice. 347 

 
 The amendment adds a requirement that the person served be given at least 14 days notice 348 

if the subpoena commands attendance at a trial, hearing, or deposition. Rule 45(a)(4) requires the 349 

party serving the subpoena to give notice to the other parties before serving it, but the rule does 350 

not presently require any advance notice to the person commanded to appear. Compliance may be 351 

difficult without reasonable notice. Providing 14-day notice is a method of avoiding possible 352 

burdens on the person served. In addition, emergency motions for relief from a subpoena can 353 

burden courts. For good cause, the court may shorten the notice period on application by the 354 

serving party. 355 

 
 The amendment also simplifies the task of serving the subpoena by removing the 356 

requirement that the witness fee under 28 U.S.C. § 1821 be tendered at the time of service as a 357 

prerequisite to effective service. Though tender at the time of service should be done whenever 358 

practicable, the amendment permits tender to occur instead at the time and place the subpoena 359 

commands the person to appear. The requirement to tender fees at the time of service has in some 360 

cases further complicated the process of serving a subpoena, and this alternative should simplify 361 

the task. 362 

 
(d) Rule 7.1 363 

 
 The Advisory Committee recommends publishing for public comment amendments to Rule 364 

7.1(a) requiring disclosure by a corporate party of parents and business organizations that directly 365 

or indirectly own 10% or more of it. The goal of the amendment is to mandate disclosure of 366 

corporate “grandparents” or “great grandparents” in which a judge may hold a financial interest 367 

that requires recusal. This report elaborates on the reasons for these changes below after presenting 368 

the proposed rule amendment and Committee Note. 369 
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Rule 7.1(a) Amendment Proposal 370 

 
Rule 7.1. Disclosure Statement 371 

 
(a) Who Must File; Contents. 372 

 (1) Nongovernmental Corporations Business Organizations. A 373 

nongovernmental corporate business organization that is a party or a 374 

nongovernmental corporation that seeks to intervene must file a statement 375 

that: 376 

 
(A) identifies any parent corporation business organization and any 377 

publicly held corporation business organization owning that 378 

directly or indirectly owns 10% or more of its stock it; or 379 
 

(B)  states that there is no such corporation business organization. 380 

 
* * * * * 381 

 
COMMITTEE NOTE 382 

 
 Rule 7.1(a)(1) is amended in two ways intended to better assist judges in complying with 383 

their statutory and ethical duty to recuse in cases in which they or relevant family members have 384 

“a financial interest in the subject matter in controversy or in a party to the proceeding, or any 385 

other interest that could be substantially affected by the outcome of the proceeding.” 28 U.S.C. § 386 

455(b)(4); Code of Conduct for United States Judges Canon 3C(1)(c). 387 

 
First, the amended rule substitutes “business organization” in place of references to 388 

“corporation” to cover entities not organized as “corporations,” defined narrowly. “Business 389 

organizations” is a more capacious term intended to flexibly adapt to the ever-changing variety of 390 

commercial entities, and the term is generally accepted and well understood. See, e.g., Uniform 391 

Business Organizations Code (2015).  392 

 
Second, the rule is amended to require disclosure of business organizations that “directly 393 

or indirectly own 10% or more of” a party, whether or not that ownership interest is formally 394 

denominated as stock. Such a direct or indirect owner is presumed to hold a sufficient interest in a 395 

party to raise a rebuttable presumption that a judge’s financial interest in the owner extends to the 396 

party, warranting recusal. See U.S. Judicial Conference, Guide to Judiciary Policy § 220, 397 

Committee on Codes of Conduct, Advisory Opinion No. 57: Disqualification Based on a Parent-398 

Subsidiary Relationship (Feb. 2024). Under the amended rule, a party must disclose not only a 399 

parent business organization but also any publicly held business organization that is a grandparent, 400 

great-grandparent, or other corporate relative that owns 10% or more of a party, whether directly 401 

or through another business organization. The requirement to disclose “indirect” owners of 10% 402 
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or more of a party is a pragmatic effort to better inform judges of circumstances when their 403 

financial interests may be affected by a litigation or when further inquiry into the ownership 404 

interests in a party is appropriate.    405 

 
As before, this rule does not capture every scenario that might require a judge to recuse. 406 

As reflected in the Committee on Codes of Conduct Advisory Opinion No. 57, a judge may need 407 

to seek additional information about a party’s business affiliations when deciding whether to 408 

recuse. And, as before, districts may promulgate local rules requiring additional disclosures.  409 

 
* * * * * 410 

 
ADVISORY  COMMITTEE REASONS FOR PROPOSED RULE CHANGES 411 

 
Currently, Rule 7.1(a) requires that a nongovernmental corporate party disclose “any parent 412 

corporation and any publicly held corporation owning 10% or more of its stock.” The Rule 7.1 413 

Subcommittee, created in spring 2023 and chaired by Justice Jane Bland (Supreme Court of Texas), 414 

was formed to consider rule changes to better inform judges of any financial interest “in the subject 415 

matter in controversy or in a party to the proceeding, or any other interest that could be affected 416 

substantially by the outcome of the proceeding.” 28 U.S.C. § 455(b)(4).  417 

 
More specifically, this project was sparked by concerns that judges are not sufficiently 418 

informed in situations in which they might hold an interest in a business organization that is a 419 

“grandparent” or “great-grandparent” of a party. For instance, a judge might hold an interest in a 420 

“grandparent” corporation that wholly owns a subsidiary that, in turn, owns a party. Under such 421 

circumstances, that judge likely has a financial interest requiring her to recuse. But because the 422 

rule requires disclosure of only a “parent corporation and any publicly held corporation owning 423 

10% of more of [a corporate party’s] stock,” the judge will remain in the dark.  424 

 
Although there do not appear to be serious concerns that judges have acted in a biased 425 

manner due to this lack of information, it is also the case that whenever a judge presides over a 426 

case in which she has an arguable financial interest in the outcome there is a threat to perceptions 427 

of the court’s legitimacy and impartiality. As a result, over the last two years, the Subcommittee 428 

has considered several possible revisions to the rule that would make it more likely that 429 

“grandparents” and other entities up the corporate chain of ownership of a party, in which a judge 430 

is reasonably likely to hold an interest, will be disclosed without imposing unnecessarily onerous 431 

requirements on litigants.  432 

 
Notably, the committee note to Fed. R. App. P. 26.1, whose relevant language is identical 433 

to Rule 7.1, has since 1998 provided that: 434 

 
Disclosure of a party’s parent corporation is necessary because a judgment against 435 

a subsidiary can negatively impact the parent. A judge who owns stock in the parent 436 

corporation, therefore, has an interest in litigation involving the subsidiary. The 437 
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rule requires disclosure of all of a party’s parent corporations meaning 438 

grandparent and great grandparent corporations as well. For example, if a 439 

party is a closely held corporation, the majority shareholder of which is a 440 

corporation formed by a publicly traded corporation for the purpose of acquiring 441 

and holding the shares of the party, the publicly traded grandparent corporation 442 

should be disclosed. (Emphasis added.)2 443 

 
This requirement does not appear to have spawned litigation, confusion, or controversy. Despite 444 

using the same language, though, Rule 7.1 has by and large been interpreted to require disclosure 445 

of only “parents,” and not grandparents or other corporate relatives. 446 

 
 In the early days of this project, the Rules Law Clerk and Reporters canvassed a wide swath 447 

of disclosure requirements, including districts’ local rules and various state rules, to develop an 448 
array of options. Among state and local rules, the two dominant approaches were to either use a 449 

broad catch-all term (such as to require disclosure of all “affiliates” of a party) or a lengthy 450 

“laundry list” of various specific business relationships. Subcommittee deliberation and outreach 451 

revealed that both approaches had problems. Broad catch-all provisions requiring disclosure of 452 

“affiliates” (or some such term) sweep in a wave of entities that the judge is unlikely to hold and 453 

often lead to vast disclosures in which any pertinent information might be buried. On the other 454 

hand, the “laundry list” approach seemed to encounter the ever-present danger of lists, that they 455 

are overinclusive and underinclusive and require constant maintenance to account for the 456 

constantly evolving variety of business relationships. Recognizing that no rule can uncover all 457 

instances when recusal might be required by the statute’s demand that a judge disqualify on the 458 

basis of any interest “however small,” 28 U.S.C. § 455(d)(4), our effort has been focused on 459 

threading the needle between a rule that is too capacious and one that is too specific. So, after 460 

much study, the Subcommittee returned to where it began: an effort to ensure disclosure of 461 

corporate “grandparents” and such, as Fed. R. App. P. 26.1 does now, albeit in the note. 462 

 
 In the midst of the Subcommittee’s work, in February 2024, the Codes of Conduct 463 

Committee issued new guidance to judges: Committee on Codes of Conduct Advisory Opinion 464 

No. 57: Disqualification Based on a Parent-Subsidiary Relationship. This guidance directs a judge 465 

to focus on whether a parent corporation that does not wholly own a party “has control of a party.” 466 

The guidance does not define “control” but instead “advises that the 10% disclosure requirement 467 

in the Federal Rules (e.g., Fed. R. App. P. 26.1, Fed. R. Civ. P. 7.1, Fed. R. Bankr. P. 7007.1, and 468 

Fed. R. Bankr. P. 8012) creates a threshold rebuttable presumption of control for recusal purposes.” 469 

Should a party disclose an owner of 10% of more of a party, the guidance advises that “a judge 470 

 
2 This language was added to the note in response to a public comment that disclosure of only a “parent” 
was too narrow. Review of the minutes and agenda books of the Appellate Rules Committee and the 
Standing Committee reveal no opposition, or even discussion, of this addition to the note. The amended 
rule was subsequently approved by the various bodies up the chain of command and went into effect in 
December 1998. 
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may exercise his or her discretion to seek information from the parties or their attorneys; a judge 471 

may also review publicly available sources, such as Securities and Exchange Commission filings.” 472 

 
 In light of this guidance, the Subcommittee also considered amending Rule 7.1 to require 473 

corporate parties to disclose any entity that has control over it. This move would, however, beg the 474 

question (as does the Codes of Conduct Committee guidance) as to what constitutes “control.” The 475 

guidance does not attempt such a definition; instead, it refers to 10% ownership figure in the 476 

various Federal Rules as a proxy for control. 477 

 
 Based on the Codes of Conduct Committee guidance, the Subcommittee concluded that a 478 

rule that continues to mandate disclosure of ownership of a party is the most promising avenue 479 

toward disclosure of grandparents, et al. The goal is to better equip judges to comply with the 480 

Codes of Conduct guidance, and therefore their statutory and ethical obligations. This is, and 481 
always has been, a tricky exercise. Although the appellate rule has not caused controversy, a rule 482 

cannot be amended by amending only the committee note, so the challenge has been to draft rule 483 

language that will best meet our goals without being over or underinclusive. 484 

 
 As a result, the Advisory Committee has settled on two proposed changes to the rule, as 485 

reflected in the above proposal: 486 

 
(1) Replace references to “a corporate party” with the broader term “business 487 

organizations.” 488 

 
(2) Require disclosure of “a parent business organization” and “any publicly held business 489 

organization that directly or indirectly owns 10% or more of” a party. 490 

 
The Subcommittee’s rationale for each of these changes follows. 491 

 
Business Organizations 492 

 
The Advisory Committee was concerned that references to “corporations” in the rule is too 493 

narrow since there are many business organizations other than corporations whose disclosure 494 

would assist judges in complying with their recusal obligations. For instance, “LLCs” or “Master 495 

Partnerships” are not necessarily defined as corporations under some state laws. Having concluded 496 

that the term corporation now feels too narrow, the next question becomes what to replace it with. 497 

The Subcommittee considered several possibilities, but “business organizations” quickly emerged 498 

as the most common and generally understood term. For instance, the National Conference of 499 

Commissioners on Uniform State Laws and the American Bar Association have long authored the 500 

“Uniform Business Organizations Code.” Texas also has a “Business Organizations Code.” 501 

Additionally, while some schools have stuck with the traditional name “Corporations,” most 502 

leading law schools’ introductory corporate law courses are now called “Business Organizations” 503 

or “Business Associations.”  504 
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Direct or Indirect Ownership 505 

 
 As explained above, and as the draft Committee Note reflects, the primary goal was to 506 

better inform judges of the possibility that the value of interests they hold in “grandparents” and 507 

others up the chain of ownership from parties might be affected by the outcome of cases before 508 

them. Although this requirement does not seem controversial, as evidenced by the lack of 509 

controversy that has emerged from 27 years of experience with the appellate rule’s committee note, 510 

drafting rule language to capture this goal has proven challenging. But once the Subcommittee 511 

settled on a lodestar of consistency with the Codes of Conduct Committee’s guidance, its focus 512 

turned to ensuring disclosure of owners of 10% or more of a party.3 Candidly, absolute precision 513 

has proven elusive, so the Subcommittee eventually converged on rule language that reflects the 514 

intent of the amendment and will hopefully prompt parties to reveal owners and part owners in 515 

which judges are likely to hold investments and whose value may be affected by the outcome of 516 
the litigation.  517 

 
 First, the Advisory Committee decided to retain the requirement that a “parent business 518 

organization” be disclosed. “Parent” is to some degree an elusive term that might be defined in 519 

numerous ways. Nevertheless, it has been part of the various federal disclosure rules since their 520 

inception, and it does not seem to have caused significant problems. The Advisory Committee 521 

considered eliminating the requirement of disclosing a parent altogether (that is, requiring only 522 

disclosure of publicly held direct or indirect owners of 10% or more) but concluded that there was 523 

no good reason to eliminate it, and that there may very well be occasions when a judge holds an 524 

interest in a privately held entity that is a parent of a party, but the judge is unaware. 525 

 
 Second, the Advisory Committee opted for language requiring disclosure of direct or 526 

indirect owners of 10% or more of a party. As the Committee Note explains, this is a pragmatic 527 

concept intended to prompt disclosure of grandparents or others who may own a significant share 528 

of a party via ownership of another intermediate entity. Such disclosure would trigger the 529 

suggestion in the Codes of Conduct Committee advisory opinion that a judge investigate further 530 

whether recusal is necessary. As was the case when the words “parent corporation” were discussed 531 

in the 1990s, there is a certain inherent imprecision to the language, but parties have long been 532 

trusted to meet their disclosure obligations faithfully and practically based on the purpose of those 533 

obligations. The Subcommittee labored over whether to prescribe a mathematical formula for 534 

indirect ownership or to lay out a series of examples of indirect ownership (or lack thereof) in the 535 

note, but ultimately opted against either option, in favor of a more general standard informed by a 536 

purpose defined in the committee note. 537 

 
Of course, rulemakers should always be wary of imposing vague requirements on litigants. 538 

At the same time, however, this is not a rule that governs how parties conduct litigation or interact 539 

with one another. Nor is it a rule that is related to the law, facts, and merits of a case. Rather, it is 540 

 
3 As reflected in the draft amendment, the proposed rule abandons the term “stock” to define ownership, 
since ownership interests may have many different labels. 

Committee on Rules of Practice & Procedure | June 10, 2025 Page 303 of 486



Report to the Standing Committee 
Advisory Committee on Civil Rules 
May 15, 2025  Page 18 
 
a rule that attempts to help judges comply with a mandate that itself is rather vague. To borrow 541 

from mathematics, the Rule’s relationship to the recusal standard is something like an asymptote -542 

- a line that a curve approaches but never touches. After several years of deliberation and study, 543 

the Advisory Committee is eager to hear the reactions of those potentially affected by the rule in 544 

the public-comment period. If in fact, what is proposed is too vague or onerous compared to the 545 

potential benefits, we will surely learn that then. 546 

 
II. Information items 547 

 
 The Advisory Committee also has many ongoing projects, often under the guidance of one 548 

of its subcommittees. This summary description can be augmented by reference to the agenda book 549 

for the Advisory Committee’s April meeting via the link provided earlier in this report. 550 

 
 (a) Filing under seal 551 

 
 In addition to the Rule 45(b)(1) amendment dealing with service of subpoenas, the 552 

Discovery Subcommittee has also been evaluating proposals to amend the rules to implement 553 

procedural guardrails around sealing decisions. Some of these proposals are rather elaborate. Other 554 

submissions demonstrate that different districts have an array of local practices affecting decisions 555 

whether to permit filing under seal. 556 

 
Specifying the standard for filing under seal in the rules 557 

 
 One thing has remained a relative constant during these deliberations, that the standard for 558 

granting a protective order under Rule 26(c) is not as demanding as the standard for sealing 559 

materials filed in the court’s record. See, e.g., June Medical Services, L.L.C. v. Phillips, 22 F.4th 560 

512, 521 (5th Cir. 2022) (“Different legal standards govern protective orders and sealing orders.”). 561 

 
 Nevertheless, that difference is not specified in the current rules. Some time ago, the 562 

Discovery Subcommittee drafted a rule amendment designed to bring home that point: 563 

 
Rule 26. Duty to Disclose; General Provisions Governing Discovery 564 

 
* * * * * 565 

 
(c) Protective Orders. 566 

 
* * * * * 567 

 
(4) Filing Under Seal. Filings may be made under seal only under Rule 5(d)(5). 568 

 
 The Committee Note could recognize that protective orders -- whether entered on 569 

stipulation or after full litigation on a motion for a protective order -- ought not also authorize 570 
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filing of “confidential” materials under seal. Instead, the decision whether to authorize such filing 571 

under seal should be handled by a motion under new Rule 5(d)(5). 572 

 
Rule 5. Serving and Filing Pleadings and Other Papers 573 

 
* * * * * 574 

 
(d) Filing. 575 

 
* * * * * 576 

 
(5) Filing Under Seal. Unless filing under seal is directed [or permitted] {authorized} 577 

by a federal statute or by these rules, no paper [or other material] may be filed under 578 
seal unless [the court determines that] filing under seal is justified and consistent 579 

with the common law and First Amendment rights of public access to court filings.4 580 

 
 This provision could be accompanied by a Committee Note explaining that the rule does 581 

not take a position on what exact locution must be used to justify filing under seal, or whether it 582 

applies to all pretrial motions. For example, some courts regard “non-merits” or “discovery” 583 

motions as not implicating rights of public access comparable to those involved with “merits” 584 

motions. Trying to draw such a line in a rule would likely prove difficult, and might alter the rules 585 

in some circuits. 586 

 
 One starting point is that since 2000 Rule 5(d)(1)(A) has directed that discovery materials 587 

not be filed until “used in the proceeding or the court orders filing.” Exchanges through discovery 588 

subject to a protective order therefore do not directly implicate filing under seal. 589 

 
 Another starting point here is that there are federal statutes and rules that call for sealing. 590 

The False Claims Act is a prominent example of such a statute. Within the rules, there are also 591 

provisions that call for submission of materials to the court without guaranteeing public access. 592 

Rule 26(b)(5)(B) obligates a party that has received materials through discovery and then been 593 

notified that the producing party inadvertently produced privileged materials to return or sequester 594 

the materials, but also says the receiving party may “promptly present the information to court 595 

under seal for a determination of the [privilege] claim.” Rule 5.2(d) also authorizes court orders 596 

for filing under seal to protect privacy. Rule 5.2(h) provides that if a person entitled to protection 597 

regarding personal information under Rule 5.2(a) does not file under seal, the protection is waived. 598 

Other rule provisions mentioning filing under seal include: 599 

 

 
4 The bracketed addition “or permitted” was suggested during the Advisory Committee’s October 2023 
meeting, to reflect the possibility that federal law might permit such filing without directing that it occur. It 
might be better to say “authorized,” so that possibility is also included in the above sketch. 
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Rule 5.2(f) -- Option to file unredacted filing under seal, which the court must retain as 600 

part of the record. 601 

 
Rule 26(c)(1)(F) -- protective order “requiring that a deposition be sealed and opened only 602 

on court order” [possibly redundant now that discovery materials are filed only when “used 603 

in the proceeding”] 604 

 
Rule 45(e)(2)(B) -- subpoena provision parallel to Rule 26(b)(5)(B) 605 

 
Rule G(3)(c)(ii)(B) -- complaint in forfeiture action filed under seal 606 

 
Rule G(5)(a)(ii)(C)(1) -- 60-day deadline for filing claim in forfeiture proceeding “not 607 

counting any time when the complaint was under seal” 608 
 
 There is a lingering issue about what constitutes “filing.” Rule 5(d)(1)(A) says that “[a]ny 609 

paper after the complaint that is required to be served must be filed no later than a reasonable time 610 

after service.” One would think that an application to the court for a ruling on privilege under Rule 611 

26(b)(5)(B) should be served on the party (or nonparty) that asserted the privilege claim. Having 612 

given the notice required by the rule, the party claiming privilege protection should often be aware 613 

of the contents of the allegedly privileged materials, so service of the motion (including the sealed 614 

information) would not be inconsistent with the privilege. And it is conceivable that should the 615 

court conclude the materials are indeed privileged its decision could be reviewed on appeal, 616 

presumably meaning that the sealed materials themselves should somehow be included in the 617 

record. Perhaps they would be regarded as “lodged” rather than filed. 618 

 
 As noted already, Rule 5.2(d) also has provisions on filing under seal to implement privacy 619 

protections per court order. In somewhat the same vein, Rule 5.2(c) limits access to electronic files 620 

in Social Security appeals and immigration cases. 621 

 
 Rule 79 also may bear on these issues. Rule 79(d) directs the clerk to keep “records required 622 

by the Director of the Administrative Office of the United States Courts with the approval of the 623 

Judicial Conference.” 624 

 
 Finally, it is worth noting that it appears there are different degrees of sealing. Beyond 625 

ordinary sealing, there may be more aggressive sealing for information that is “highly 626 

confidential,” or some similar designation. And national security concerns may in exceptional 627 

circumstances call for even stricter confidentiality protections. It is not clear that a Civil Rule 628 

adopting these distinctions is necessary or appropriate. 629 
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Specifying procedures for deciding whether  630 

to permit filing under seal 631 

 
 Various submissions emphasize that there is a considerable variety of approaches to the 632 

handling of this question among different districts. Almost any set of national procedures would 633 

likely add required steps to the methods employed by some districts. At the same time, there might 634 

be arguments that some procedures in a national rule could displace procedures already in place in 635 

certain districts. 636 

 
 From the perspective of the practicing bar, this variety can produce headaches. In addition, 637 

as filing deadlines approach on motions and other matters, the question whether the materials a 638 

party wants to file can be filed under seal may loom large. Yet at least one proposal was that there 639 

be a mandatory seven-day waiting period after a motion to seal is filed before the court can rule 640 
on it. 641 

 
 As noted below, an ongoing concern is whether trying to develop and implement 642 

nationally-binding procedures for sealing decisions is worth the effort. Moreover, it may be that 643 

the dockets of some districts may be quite different from the dockets of other districts in terms of 644 

the confidentiality of materials that might be filed. 645 

 
 Against this background, at its April meeting the Advisory Committee discussed a variety 646 

of specifics that might be included among such national procedures. More detail on these items is 647 

provided at pp. 242-46 of the agenda book for the Advisory Committee’s April meeting. Here is a 648 

summary: 649 

 
(1) Can the motion to seal itself be filed under seal? 650 

 
(2) If filing under seal is authorized by the court, must the filing party also file a redacted 651 

version of the material in the court’s open docket? 652 

 
(3) Must the party seeking leave to file under seal notify any person who claims a 653 

confidentiality interest in the materials (perhaps a nonparty whose materials were obtained 654 

by subpoena) of the application? 655 

 
(4) If the motion to seal is denied, what happens then? There are at least two alternatives -656 

- the moving party may seek to remove the materials (though it’s not clear this is possible 657 

in the era of CM/ECF), or the seal is removed from the filed materials. 658 

 
(5) Must the motion to seal specify a date when the seal will be lifted? 659 

 
(6) Should the sealing rule guarantee any “interested person” or “member of the public” 660 

the right to move to unseal? These issues are ordinarily handled under Rule 24 on 661 

intervention, so it is not clear that a special rule is needed for the sealing situation. 662 
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(7) If the motion to seal does not specify a date on which the seal will be lifted, should the 663 

rule provide that the seal be removed upon “final termination” of the action? At least in 664 

cases in which there is an appeal, it may be a challenge for the clerk’s office to determine 665 

when final termination occurs. 666 

 
* * * * * 667 

 
 There has been at least one submission opposing adoption of any rule amendments. See 668 

21-CV-G, from the Lawyers for Civil Justice, arguing that the various amendment proposals would 669 

unduly limit judges’ discretion regarding confidential information, conflict with statutory privacy 670 

standards, and stoke unprecedented satellite litigation. 671 

 
 At the Advisory Committee meeting, the Discovery Subcommittee presented three 672 
questions: 673 

 
(1) Should the Subcommittee try to develop nationally uniform procedures for handling 674 

motions to seal? 675 

 
(2) If so, how should it go about gathering information to inform a decision about which 676 

procedures to adopt? As introduced below, the various proposals we have received cannot 677 

all be adopted as some conflict with others. 678 

(3) If the national rules do not prescribe procedures for motions to seal, is there a value 679 

nonetheless to amending the rules to specify that the standard for sealing court files differs 680 

from the standard for protective orders? 681 

 
 The Subcommittee will return to these questions. Views of Standing Committee members 682 

would be very helpful to the Subcommittee. 683 

 
(b) Remote testimony 684 

 
 Until 1996, Rule 43(a) required that all witness testimony at trials occur in open court -- 685 

only in-person testimony was accepted. In that year, the rule was amended by the addition of the 686 

following sentence: 687 

 
For good cause in compelling circumstances and with appropriate safeguards, the court 688 

may permit testimony in open court by contemporaneous transmission from a different 689 

location. 690 

 
The Committee Note accompanying this addition to Rule 43(a) emphasized the continuing 691 

commitment to the value of live, in-person witness testimony at trials and suggested that the most 692 

likely justification for court permission for remote trial testimony would be an unforeseen inability 693 
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of a witness previously expected to appear at trial to attend the trial. As of 1996, that meant that, 694 

as to any witness outside the court’s subpoena power, there would not be such a justification. 695 

 But developments since 1996 have produced significant changes. For one thing, the 2013 696 

amendments to Rule 45 meant that the court’s subpoena power is no longer limited to one part of 697 

the country; though the court cannot require a distant witness to show up in the courtroom, it can 698 

issue a subpoena requiring the witness to appear somewhere else. The action item regarding 699 

Rule 45(c) presented earlier in this agenda report confirms -- as the Committee Note to the Rule 45 700 

amendment said in 2013 -- that a subpoena could be used to compel remote trial testimony just as 701 

it could be used to compel remote deposition testimony. 702 

 
 Technological change since 1996 has changed the landscape on remote testimony, a point 703 

made during the Standing Committee’s January 2025 meeting. In 1996, the remote testimony 704 

possibility was largely focused on use of the telephone. Today Zoom, Teams, and other services 705 
enable something much more like live in-person testimony. 706 

 
 The pandemic experience brought home how effectively these technological breakthroughs 707 

can enable participation in court proceedings from remote participants. A number of state court 708 

systems -- notably those of Michigan and Texas -- have made great use of these technologies for 709 

efficient court proceedings. 710 

 
 These developments have also called attention to the somewhat odd disjunction between 711 

Rule 43(a) and Rule 43(c), which provides:  712 

 
When a motion relies on facts outside the record, the court may hear the matter on affidavits 713 

or may hear it wholly or partly on oral testimony or on depositions. 714 

 
 Though there is no explicit authorization for remote testimony, this provision does not 715 

seemingly require that the witness be present in court to provide the “oral testimony.” Certainly 716 

the witnesses who testified in depositions need not be in court. But it does not appear that Rule 717 

43(c) was considered when Rule 43(a) was amended in 1996. 718 

 
 Though one might say that there is a major difference between a “trial” and a hearing on a 719 

motion, in at least some instances that difference might seem less compelling. One example is a 720 

motion for a preliminary injunction under Rule 65(a). If credibility determinations are a reason for 721 

insisting on live in-person testimony, it would seem that they may often matter in preliminary-722 

injunction hearings. Moreover, under Rule 65(a)(2) even after the hearing has begun the court 723 

“may advance the trial on the merits and consolidate it with the hearing” on the motion, seemingly 724 

dissolving the dividing line between a “trial” and a “motion” altogether. 725 

 
 Last August, the Bankruptcy Rules Committee published a proposed rule amendment that 726 

would remove the “compelling circumstances” requirement for remote testimony in relation to 727 

“contested matters,” but not for adversary proceedings. In terms of complexity and duration, it 728 

Committee on Rules of Practice & Procedure | June 10, 2025 Page 309 of 486



Report to the Standing Committee 
Advisory Committee on Civil Rules 
May 15, 2025  Page 24 
 
may be that the dividing line between “contested matters” and trials of adversary proceedings is -729 

- like the difference between a trial under Rule 43(a) and a motion under Rule 43(c) -- not so clear 730 

as might be expected. 731 

 At the same time, the Advisory Committee remains convinced that live in-person testimony 732 

remains the “gold standard” for trials. That said, the Rule 43/45 Subcommittee has begun to 733 

consider removing the “compelling circumstances” requirement from Rule 43(a) along the 734 

following lines: 735 

 
Rule 43. Taking Testimony 736 

 
(a) In Open Court. At trial, the witnesses’ testimony must be taken in open court unless a 737 

federal statute, the Federal Rules of Evidence, these rules, or other rules adopted by the 738 

Supreme Court provide otherwise. For good cause in compelling circumstances and with 739 
appropriate safeguards, the court may permit contemporaneous remote testimony in open 740 

court by contemporaneous transmission from a different location. 741 

 
 This possible revision substitutes “contemporaneous remote testimony” for “testimony ... 742 

by contemporaneous transmission from a different location.” The premise is that the shorter phrase 743 

has become commonplace since the rule was amended in 1996. It also is used in the proposed 744 

Rule 45(c) amendment in the Action Items section of this report. 745 

 
 This would be a small change in the rule -- only deleting three words -- but might well 746 

signal a significant shift in the attitude toward such remote trial testimony. A Committee Note 747 

could stress a number of themes in explaining how this small change should be applied under the 748 

amended rule. Whether such a small change in the rule would support an extensive Committee 749 

Note might be an issue. 750 

 
 The following is not by any means a draft Committee Note, but it does discuss things that 751 

a Note could address. At least some of them may be controversial, and this presentation does not 752 

presume to determine how those controversies would be resolved. The Advisory Committee 753 

invites Standing Committee reaction to the utility of these considerations that might be included 754 

in a Committee Note. 755 

 
 The Note could begin by stressing that the amendment does not retreat from the view that 756 

in-person testimony is critical, and may be supplanted by remote testimony only when a careful 757 

examination of pertinent factors shows that in the given circumstance that strong preference for 758 

in-person testimony at trial should be relaxed. Nothing in the rule requires a judge to permit remote 759 

trial testimony, and the assumption of the amendment is that courts will approach requests for 760 

remote trial testimony with caution and skepticism. 761 

 
 Against that background, a Note could identify a non-exclusive series of factors that a court 762 

could weigh in deciding whether to authorize remote trial testimony. The Note’s theme might be 763 
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that the good cause standard has real teeth in this context, given the universally-recognized 764 

importance of face-to-face evaluation of credibility, and that judges should therefore carefully 765 

consider all the pertinent factors before authorizing remote testimony. 766 

 Party agreement: The 1996 Note provides a pretty good description of the role of party 767 

agreement: 768 

 
Good cause and compelling circumstances may be established with relative ease if all 769 

parties agree that testimony should be presented by transmission. The court is not bound 770 

by a stipulation, however, and can insist on live testimony. Rejection of the parties’ 771 

agreement will be influenced, among other factors, by the apparent importance of the 772 

testimony in the full context of the trial. 773 

  
That approach seems equally relevant under a stand-alone good cause standard. And granting 774 
permission for remote testimony may be particularly important when both sides want to present 775 

some witnesses by remote testimony. But the decision is ultimately for the court, not the parties. 776 

 
 Importance of having this witness testify: The fact a witness can offer admissible testimony 777 

hardly proves that it is important to have that particular witness at trial. Indeed, under Fed. R. Evid. 778 

403, the court may exclude “cumulative” witnesses who have relevant evidence. 779 

 
 At the same time, there may be situations in which only one witness has personal 780 

knowledge of critical matters, such as what was said during a given conversation, or what 781 

happened at a specific location that is important to the dispute. 782 

 
 In between, there are myriad gradations. At the other end of the spectrum from the 783 

“essential” witness with “unique” knowledge, for example, a witness may be needed to lay a 784 

foundation for admission of a given exhibit, or to show that a person was at a given location at a 785 

particular time. Depending on the exhibit or the circumstances at the given time, there may be 786 

numerous others who can provide the same information. This is the opposite of “unique” evidence. 787 

 
 This factor may sometimes resemble the “apex witness” concern that some report arises 788 

with frequency. Many cases hold that high government officials and high corporate officers ought 789 

not even be required to appear for a deposition unless they have unique and extremely important 790 

knowledge. Indeed, depending on the circumstances of a given case, there may be a significant 791 

question about whether the high official has any direct knowledge of the matters to be presented 792 

at trial. At least in some circumstances, insisting on testimony by a given witness when others 793 

could equally provide comparable evidence could be employed to impose costs on another party. 794 

Though providing remote testimony may often be less intrusive for the witness than appearing in 795 

court for in-person testimony, the need to prepare adequately and be present electronically at the 796 

right moment may be more burdensome than submitting to a deposition. 797 
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 Importance of in-person testimony to make credibility determinations: Particularly as to 798 

witnesses who only provide a foundation for exhibits or present other noncontroversial matters, 799 

there may be little concern with the value of in-person attendance to enable the trier of fact to 800 

determine credibility. As to other witnesses, however, conflicts between the testimony of different 801 

witnesses about important events in the case may make credibility determinations central to the 802 

case. Courts may have different views on the value of face-to-face judgments of credibility, but 803 

this factor should inform the court’s decision whether in-person testimony would contribute value 804 

to the trial. 805 

 
 Technology issues: There has been a sea change in technology since the 1996 amendment 806 

was adopted, and further changes are likely. Nonetheless, the court should ordinarily give 807 

considerable attention to at least two sorts of technology issues: 808 

 
 First, the court may evaluate the technology available in its courtroom. Not all courtrooms 809 

are identical in that regard. For various reasons, including security concerns, it may be very 810 

difficult to navigate the technology in some courts. 811 

 
 Second, the court should also make a careful inquiry into the method the proponent of 812 

remote testimony proposes to use to provide that testimony. The proponent ought to be able to 813 

assure the court that such testimony will be smoothly presented. 814 

 
 Deposition testimony as a substitute: Another consideration is whether deposition 815 

testimony from this witness -- particularly a video deposition -- would be equal to or better than 816 

“live” remote testimony. If the deposition of the witness was taken a long time before trial, the 817 

deposition may not fairly represent what the witness can provide on the issues that have emerged 818 

in trial preparation. If so, however, it may be that a re-deposition of this witness would be a viable 819 

solution and therefore a reason to relax the rule that ordinarily a witness need submit to a deposition 820 

only once. 821 

 
 The 1996 Note took a position: “Ordinarily depositions, including video depositions, 822 

provide a superior means of securing the testimony of a witness who is beyond the reach of a trial 823 

subpoena.” Of course, the “reach of a trial subpoena” is nationwide now (subject to our proposed 824 

amendment to Rule 45(c)), but the more basic point is that there may be a policy disagreement 825 

about whether a deposition is to be preferred. The proponents of change urge that the rule should 826 

presume that remote testimony is preferred. Granting the court expanded latitude to authorize 827 

remote testimony does not necessarily mean that the rule should embrace this hierarchy of methods 828 

of testimony when deciding whether to authorize remote testimony in a particular case, but given 829 

technological change since 1996, the 1996 preference for a video deposition no longer seems 830 

obvious. 831 

 
 Evaluating safeguards: As in 1996, the amended rule would still require “adequate 832 

safeguards.” As with technology, it would seem that the proponent of the witness should bear the 833 

burden of persuading the court that such safeguards will be in place. Some assert that parties 834 
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routinely agree on safeguards. Further information may suggest some safeguards that could be 835 

mentioned in a Note, though not as an exclusive list. On this score, the 1996 Committee Note did 836 

include the following: “Deposition procedures ensure the opportunity of all parties to be 837 

represented while the witness is testifying.” Whether that can be said with remote testimony, or 838 

how it may be ensured, may be important factors. Short of having lawyers for all the parties in the 839 

room where the witness testifies, experience will probably show that safeguards have been 840 

developed to achieve something like parity with the traditional deposition setting. 841 

 
 Timing: The 1996 Note strongly implied that remote testimony should be limited to 842 

situations in which the need for it resulted from a sudden, last-minute development: 843 

 
A party who could reasonably foresee the circumstances offered to justify transmission of 844 

testimony will have special difficulty in showing good cause and the compelling nature of 845 
the circumstances. 846 

 
At that time, a subpoena could not be used to compel a witness to provide trial testimony unless 847 

the witness was within the “subpoena power” of the trial court. Though the Kirkland case has cast 848 

doubt on this conclusion, the 2013 amendment to Rule 45 changed that predicate assumption; now 849 

a subpoena may compel the witness to attend at a place within the geographical limits of Rule 850 

45(c). The Rule 45(c) amendment proposed for publication for public comment in the Action Items 851 

section above is designed to ensure that the court that balances the 43(a) factors and finds good 852 

cause for this witness to testify remotely will not encounter an authority barrier to obtaining that 853 

remote testimony. 854 

 
 The 1996 timing discussion presumably provided comfort for parties beyond the “subpoena 855 

power” of the court because the fact they were located far away would likely be known early on. 856 

(Corporate officers might be a prominent example.) Removing that limiting factor may invite 857 

something like “apex trial testimony.” Whether that could be justified under the other factors 858 

mentioned above is debatable, however. If the only reason for opposing remote testimony by the 859 

CEO who genuinely has unique and important evidence is that the parties knew all along that she 860 

lived and worked on the other side of the country, it might not seem that factor should be decisive 861 

should the court conclude that remote testimony is preferable to a deposition. 862 

 
 Another timing element has to do with ensuring that the need for remote testimony is 863 

known to the other parties and (given the need for court approval under Rule 43(a)) to the court. 864 

The proposed amendment to Rule 26(a)(3)(A)(i) included with the Rule 45(c) amendment in the 865 

Action Items section of this report should facilitate in that effort. 866 

 
 Amending Rule 43(c) also? 867 

 
 The Rule 43/45 Subcommittee has also considered whether there is reason to amend Rule 868 

43(c) to bring it into parallel with Rule 43(a). As noted above, it can be said that the dividing line 869 

between trial testimony and testimony on a motion is not always crystal clear. It seems that oral 870 
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testimony offered during motion hearings is ordinarily in-person, so the remote testimony issue 871 

with which we are grappling may not be presented. See 9A Fed. Prac. & Pro. § 2416 at nn. 10-11. 872 

But one might add specific reference to remote testimony to the delphic “oral testimony” in the 873 

current rule. [Arguably “oral testimony” meant in-person testimony when the rule was written.] 874 

For a starting point, the following might be added to parallel Rule 43(a): 875 

(c) Evidence on a motion. When a motion relies on facts outside the record, the court 876 

may hear the mater on affidavits or may hear it wholly or partly on oral testimony 877 

or on depositions. For good cause and with appropriate safeguards, the court may 878 

permit contemporaneous remote oral testimony. 879 

 
* * * * * 880 

 
 This work is ongoing. Reactions/insights from Standing Committee members are welcome. 881 
 

(c) Third-party Litigation Funding 882 

 
 This TPLF Subcommittee (chaired by Judge R. David Proctor, N.D. Ala.) was created at 883 

the Committee’s October 2024 meeting, and has embarked on a program designed to educate 884 

subcommittee members about the issues involved. This effort involves ongoing outreach; 885 

Subcommittee representatives have met with bar groups about the issues raised and further such 886 

sessions are planned. 887 

 
 Meanwhile, there have been developments in other arenas. In Congress, a number of bills 888 

calling for disclosure of TPLF were introduced. Most recently, in February 2025, Rep. Issa 889 

introduced H.R. 1109 (119th Cong. 1st Sess.), the Litigation Transparency Act of 2025. A link to 890 

this bill is included in this agenda book. Bills have been introduced in a number of states directing 891 

disclosure as well. Several years ago the State of Wisconsin adopted “tort reform” legislation that 892 

included disclosure requirements for TPLF arrangements. Other states that have entertained such 893 

legislative proposals include West Virginia and Louisiana. 894 

 
 Some district courts have adopted local rules or practices with regard to disclosure of 895 

funding. The District of New Jersey adopted a local rule requiring disclosure whether there was 896 

funding and, if so, of the identity of the funder. In the Northern District of California, there is a 897 

local rule or standing order calling for disclosure in class actions. 898 

 
 There is, in short, little question that TPLF has gained prominence. And the amount of such 899 

funding seems to be growing rather rapidly. 900 

 
 There seems to be sharp disagreement, however, on whether to greet these developments 901 

or deplore them. On one side, litigation funding is greeted in some circles as “unlocking the 902 

courthouse door” by facilitating the assertion of valid claims. On the other hand, litigation funding 903 

is sometimes deplored in mass tort litigation as enabling the assertion of hundreds or even 904 
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thousands of groundless claims “found” by claims aggregators and “sold” to lawyers who don’t 905 

do their Rule 11 due diligence before filing in court. 906 

 
 From a rulemaking standpoint, beyond deciding whether to regard litigation funding as 907 

basically good or bad, there are a number of questions needing answers. Here are some of them: 908 

(1) How does one describe in a rule the arrangements that trigger a disclosure obligation? 909 

In an era when lawyers and law firms often rely on bank lines of credit to pay the rent, pay 910 

salaries, hire expert witnesses, etc., all seem to agree that TPLF disclosure requirements 911 

should not apply to such commonplace arrangements. 912 

 
(2) Is this problem limited to certain kinds of litigation? For example, some see MDL 913 

proceedings or “mass tort” litigation as a particular locus. Others regard patent litigation as 914 

a source of concern; in the District of Delaware there have been disputes about disclosure 915 
of funding in patent infringement litigation. Yet others (including a number of state 916 

attorneys general) fear that litigation funding may be a vehicle for malign foreign interests 917 

to harm this country, or at least hobble American companies when they compete for 918 

business abroad. 919 

 
(3) Should the focus be on “big dollar” funding? One sort of funding is what is called 920 

“consumer” funding, often dealing with car crashes and involving relatively modest 921 

amounts of money. “Commercial” funding, on the other hand, is said in some instances to 922 

run to millions of dollars. 923 

 
(4) Does funding prompt the filing of unsupported claims? Funders insist that they carefully 924 

scrutinize the grounds for the claims before deciding whether to grant funding, and that 925 

they reject most requests for funding. They also say that they offer expert assistance to 926 

lawyers that get the funding to help them win their cases. Since the usual non-recourse 927 

nature of funding means that the funder gets nothing unless there is a favorable outcome, 928 

it seems that funding groundless claims would not make sense. 929 

 
(5) The above is largely keyed to funding of individual lawsuits. A new version, it seems, 930 

is “inventory funding,” which permits the funder to acquire an interest in multiple lawsuits. 931 

One might say this verges on a line of credit; in a real sense if a firm’s inventory of cases 932 

don’t pay off the firm can’t pay the bank. How such inventory funding actually works 933 

remains somewhat uncertain. 934 

 
(6) If some disclosure is required, what should be disclosed, and to whom should it be 935 

disclosed? The original proposal called for disclosure of the underlying agreement and all 936 

underlying documentation. But if funders insist on candid and complete disclosure 937 

regarding the strengths and weaknesses of the cases on which lawyers seek funding, core 938 

work product protections would often seem to be involved. 939 
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(7) Will requiring some disclosure lead to time-consuming discovery forays that distract 940 

from the merits of the underlying cases? 941 

 
(8) What is the court to do with the information disclosed if disclosure is required? One 942 

concern is that lawyers seeking funding are handing over control of their cases in 943 

contravention of their professional responsibilities. Though judges surely have a proper 944 

role in ensuring that the lawyers appearing before them behave in an ethical manner, they 945 

would not usually undertake a deep dive into the lawyer-client relationship to make certain 946 

the lawyers are behaving in a proper manner. 947 

 
(9) If judges don’t normally have a responsibility to monitor the lawyers’ compliance with 948 

their professional obligations, does that change when settlement is possible? Should judges 949 

then be concerned that settlement decisions are controlled by funders whose involvement 950 
is not known to the court? 951 

 
* * * * * 952 

 
 There surely are other questions to be explored. Presently it seems likely that the George 953 

Washington National Law Center will hold an all-day conference about the topic for the 954 

subcommittee, tentatively scheduled the day before the Committee’s Fall meeting. 955 

 
 Guidance from Standing Committee members about the issues presently under study, or 956 

others that should be added, would be welcome. A link to the bill pending in Congress is provided 957 

below. 958 

 
https://www.congress.gov/bill/119th-congress/house-959 

bill/1109/text?s=2&r=1&q=%7B%22search%22%3A%22hr1109%22%7D 960 

 
(d) Cross-border Discovery 961 

 
 The Cross-border Discovery Subcommittee (chaired by Judge Manish Shah, N.D. Ill.) also 962 

remains in the learning outreach mode. Representatives of the Subcommittee have attended 963 

meetings of the Lawyers for Civil Justice, the American Association for Justice, and the Sedona 964 

Group. In addition, Prof. Zachary Clopton (Northwestern), a member of the Subcommittee, has 965 

met with a panel of transnational discovery experts affiliated with the ABA. The information-966 

gathering effort continues. 967 

 
 It is presently unclear whether there is widespread enthusiasm for rule amendments keyed 968 

to cross-border discovery issues. To a significant extent, it seems that lawyers say “we can work 969 

that out.” The basic tools for working it out seem to be in place in the rules already. There seems 970 

no doubt that any party could raise cross-border discovery issues in a Rule 26(f) discovery-971 

planning meeting and present any disagreements to the court under Rule 16. 972 
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 For at least some lawyers, the current rules appear to be sufficient. To consider one possible 973 

rule amendment -- to add explicit reference to cross-border discovery to Rule 26(f) -- there appear 974 

to be sectors of the bar that find that possibility extremely unnerving. For some of them, a rule 975 

change along these lines might signal to the judge that it is important to put the brakes on discovery 976 

and proceed in a gingerly manner. Some might consider that a recipe for delay tactics. 977 

 
 A somewhat different point is that divergent attitudes toward privacy and intrusive 978 

discovery could create a zero/sum situation. From one perspective, multinational actors may be 979 

faced with a Hobson’s choice between violating non-U.S. privacy rules (e.g., the GDPR in the 980 

EU), and disobeying American judicial orders to provide the sort of broad discovery common in 981 

U.S. litigation, risking possible default. 982 

 
 In the background lies the Hague Convention. Early on, some responding parties insisted 983 
that American courts should routinely insist that parties seeking discovery abroad be required to 984 

resort first to the Convention’s techniques. 985 

 
 Many claim that the Convention is too slow and too narrow to satisfy the information needs 986 

of U.S. litigation. The Convention itself may offer a middle ground solution if the parties agree to 987 

appointment of a local official in the country where the information is held to streamline the 988 

Convention process. But that is possible only if all the parties agree. 989 

 
 To complicate things further, many countries are not signatories to the Convention, and 990 

some that are parties to the Convention have “reservations” that forbid complying with American 991 

discovery. 992 

 
 Mediating between these divergent attitudes toward privacy and the legitimacy of giving 993 

parties the power to compel disclosure without having first to get a court order to that effect is a 994 

challenging task. At the margins, one side says that the other side is “hiding” its critical information 995 

overseas, and the other side says the American plaintiffs are exploiting American discovery to 996 

make their clients face the risk of sanctions in the U.S. unless they violate the privacy laws of an 997 

EU (or other) country. Thus the Hobson’s choice. 998 

 
* * * * * 999 

 
 At present, it remains uncertain whether a rule change is warranted or, if so, what it should 1000 

be. Views of Standing Committee members on this topic would be helpful. 1001 

 
 (e) Rule 55 default procedure 1002 

 
 At the request of the Advisory Committee, the Federal Judicial Center did a very thorough 1003 

study of default practice under Rule 55. The study was prompted by the fact the current rule 1004 

(seemingly unchanged in this regard since 1938) says that the clerk “must” enter a default when a 1005 

party does not defend, and also “must” enter a default judgment when the suit is “for a sum certain 1006 
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or a sum that can be made certain by computation,” including costs of suit. A link to that report 1007 

appears below: 1008 

 
https://www.fjc.gov/content/389994/default-and-default-judgment-practices-district-1009 

courts 1010 

 The concern is that what the rule commands seems not to be the actual practice in many 1011 

places, particularly as to entry of default judgment. When the FJC study was first presented to the 1012 

Advisory Committee at its October 2024 meeting there was discussion of changing “must” to 1013 

“may,” but there was concern that giving the clerk unbridled discretion whether to enter a default 1014 

or default judgment seemed inappropriate, so the topic got further study. 1015 

 
 That study showed that -- at least as to entry of default judgment -- the court’s discretion 1016 

plays an important role, as described in the Federal Practice & Procedure treatise: 1017 
 

When an application is made to the court under Rule 55(b)(2) for the entry of a judgment 1018 

by default, the district judge is required to exercise sound judicial discretion in determining 1019 

whether the judgment should be entered. The ability of the court to exercise its discretion 1020 

and refuse to enter a default judgment is made effective by the two requirements of Rule 1021 

55(b)(2) that an application must be presented to the court for the entry of judgment and 1022 

that notice of the application must be sent to any defaulting party who has appeared. The 1023 

latter requirement enables the defaulting party to show cause to the court why a default 1024 

judgment should not be entered or why the requested relief should not be granted. This 1025 

element of discretion makes it clear that the party making the request is not entitled to a 1026 

default judgment as of right, even when the defendant is technically in default and that fact 1027 

has been noted under Rule 55(a). * * * 1028 

 
In determining whether to enter a default judgment, the court is free to consider a number 1029 

of factors that may appear from the record before it. * * * Among the factors considered 1030 

are the amount of money potentially involved; whether material issues of fact or issues of 1031 

substantial public importance are at issue; whether the default is largely technical; whether 1032 

plaintiff has been substantially prejudiced by the delay involved; and whether the grounds 1033 

for default are clearly established or are in doubt. Furthermore, the court may consider how 1034 

harsh an effect a default judgment might have; or whether the default was caused by a 1035 

good-faith mistake or excusable or inexcusable neglect on the part of the defendant. 1036 

Plaintiff’s actions also might be relevant; if plaintiff has engaged in a course of delay or 1037 

has sought numerous continuances, the court may determine that a default judgment would 1038 

not be appropriate. 1039 

 
10A Fed. Prac. & Pro. § 2685 at 28-49. The quoted material spans many pages of the treatise 1040 

because the notes to this text provide citations to a multitude of illustrative cases. It does seem odd 1041 

to give the clerk that degree of discretion. 1042 
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 At the same time, it does not seem that default practice in the federal courts is nearly as 1043 

important as a matter of administration of justice as default practice in the state courts. As the FJC 1044 

study showed in two charts (pp. 24-25 of the study), default judgments have since 1988 fallen from 1045 

about 9% of all civil terminations to under 2% of all civil terminations. 1046 

 
 This federal court situation can be contrasted with the situation in at least some state courts. 1047 

There has been much concern recently about the increasing frequency of default judgments in state 1048 

courts, often in debt collection matters in which the alleged debtor does not have assistance of 1049 

counsel and fails to appear. See Pew Charitable Trusts, How Debt Collectors Are Transforming 1050 

the Business of State Courts (2020). Some of this activity may result from the practice of “debt 1051 

buying.” See Federal Trade Commission, Structure & Practices of the Debt Buying Industry 1052 

(2013). See also Paula Hannaford-Agor & Brittany Kauffman, Prevent Whack-A-Mole 1053 

Management of Consumer Debt Cases: A Proposal for a Coherent and Comprehensive Approach 1054 
for State Courts (2020). The ALI has launched a Project on High Volume Litigation to consider 1055 

these issues. There has been substantial academic attention to what’s happening in state courts as 1056 

well. See, e.g., Daniel Wilf-Townsend, Assembly-Line Plaintiffs, 135 Harv. L. Rev. 1704 (2022). 1057 

 
 Changing the procedures for default cases may be in order to respond to what Prof. 1058 

Bookman calls “a broken adversarial system” in the state courts. Pamela Bookman, Default 1059 

Procedures, 173 U. Pa. L. Rev. ___ (forthcoming 2025) (at 3). But these important developments 1060 

do not seem pertinent to concerns about Rule 55. The claims asserted in these state-court actions 1061 

would almost always be based on state law, and in the event of diversity of citizenship the amount-1062 

in-controversy requirement would ordinarily prevent filing in federal court. Thus, Prof. Bookman 1063 

reports that state-court default rates are “often over 70% in debt-collection cases * * * down from 1064 

rates as high as 95% a decade ago.” Id. at 1-2. 1065 

 
 Making major changes to Rule 55 might entail providing specifics that (as the FJC report 1066 

shows) are handled quite differently in districts with local rules about default procedure. See 1067 

Appendix C to the FJC report. Among the possible questions are (1) what is required to initiate 1068 

default procedure (an “application,” a “request,” or a “motion”); (2) whether notice to the 1069 

defendant of the application for entry of default, in addition to service of process, should be a 1070 

requisite to entry of default or default judgment; (3) what exactly must be shown to support entry 1071 

of default or default judgment; (4) whether entry of default judgment must be preceded by formal 1072 

entry of default; (5) whether there should be a meet-and-confer prerequisite to entry of default; (6) 1073 

how the clerk should compute interest and attorney fees (if included as part of costs of suit); and 1074 

(7) whether there should be a time limit after entry of default for seeking entry of default judgment. 1075 

 
 At the Advisory Committee’s April 2025 meeting, there was support for removing the 1076 

“must” command from the rule, and also for abrogating Rule 55(b)(1). As presented in the 1077 

Advisory Committee agenda book, these possibilities might be presented as follows: 1078 
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Rule 55. Default; Default Judgment 1079 

 
(a) Entering a Default. When a party against whom a judgment for affirmative relief is sought 1080 

has failed to plead or otherwise defend, and that failure is shown by affidavit or otherwise, 1081 

the clerk may must enter the party’s default or [refer] {forward} the matter to the court for 1082 

directions. 1083 

 
(b) Entering a Default Judgment.  1084 

 
Alternative 1 1085 

 
(1)   By the Clerk. If the plaintiff’s claim is for a sum certain or a sum that can be made 1086 

certain by computation, the clerk—on the plaintiff’s request, with an affidavit 1087 
showing the amount due—may must enter judgment for that amount and costs 1088 

against a defendant who has been defaulted for not appearing and who is neither a 1089 

minor nor an incompetent person nor in military service affected by 50 U.S.C. 1090 

§ 3931, or [refer] {forward} the matter to the court for directions.5 1091 

 
5 Reference to 50 U.S.C. § 3931 seems warranted, though it is not presently mentioned in Rule 55. Some 
local rules do mention this provision. It is entitled “Protection of servicemembers against default 
judgments,” and provides: 
 

(a) Applicability of section 
 

This section applies to any civil action or proceeding, including any child custody proceeding, in 
which the defendant does not make an appearance. 

 
(b) Affidavit requirement 

 
(1) Plaintiff to file affidavit 

 
In any action or proceeding covered by this section, the court, before entering judgment for 
the plaintiff, shall require the plaintiff to file with the court an affidavit -- 

 
(A) stating whether or not the defendant is in military service and showing 
necessary facts to support the affidavit; or 

 
 

(B) if the plaintiff is unable to determine whether or not the defendant is in military 
service, stating that the plaintiff is unable to determine whether or not the 
defendant is in military service. 
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Advisory Committee on Civil Rules 
May 15, 2025  Page 35 
 

Alternative 2 1092 

 
(1)   By the Clerk. If the plaintiff’s claim is for a sum certain or a sum that can be made 1093 

certain by computation, the clerk -- on the plaintiff’s request, with an affidavit 1094 

showing the amount due --  must enter judgment for that amount and costs against 1095 

a defendant who has been defaulted for not appearing and who is neither a minor 1096 

nor an incompetent person. [Abrogated] 1097 

 
(2) By the Court. In all other cases, tThe party must apply to the court for a default 1098 

judgment. * * * * 1099 

 
 In addition, a reference to 50 U.S.C. § 3931 should probably be added to Rule 55(b)(2) at 1100 

the same time, perhaps whether or not Rule 55(b)(1) is abrogated. 1101 
 

(f) Random assignment of cases 1102 

 
 As reported previously, the Advisory Committee continues to monitor district-court 1103 

responses to the Judicial Conference’s March 2024 guidance regarding random assignment of civil 1104 

cases. This monitoring indicates that there are many districts that have modified their case-1105 

assignment practices in response to the Conference guidance. The issue will remain on the 1106 

Advisory Committee’s agenda and the committee will continue to monitor the situation as it 1107 

develops. 1108 

 
(2) Appointment of attorney to represent defendant in military service 

 
If in an action covered by this section it appears that the defendant is in military service, 
the court may not enter a judgment until after the court appoints an attorney to represent 
the defendant. If an attorney appointed under this section to represent a servicemember 
cannot locate the servicemember, actions by the attorney in the case shall not waive any 
defense of the servicemember or otherwise bind the servicemember. 

 
A later provision calls for plaintiff to post a bond if the court is unable to determine whether the defendant 
is in military service. 

 Given the possibility that amendment of the rule could be said to supersede this statutory 
requirement, it may be prudent to include mention of the statute in Rule 55(b)(1) and, perhaps, add a 
reference to it in Rule 55(b)(2). 
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PROPOSED AMENDMENT TO THE FEDERAL 
RULES OF CIVIL PROCEDURE1       

Rule 7.1. Disclosure Statement 1 

(a) Who Must File; Contents.2 

(1) Nongovernmental Corporations Business3 

Organizations. A nongovernmental 4 

corporate business organization that 5 

is a party or a nongovernmental 6 

corporation that seeks to intervene 7 

must file a statement that: 8 

(A) identifies any parent corporation9 

business organization and any10 

publicly held corporation business11 

organization owning that directly or12 

indirectly owns 10% or more of its13 

stock it; or 14 

1 New material is underlined in red; matter to be omitted 
is lined through. 
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(B) states that there is no such corporation 15 

business organization. 16 

* * * * *17 

Committee Note 18 

Rule 7.1(a)(1) is amended in two ways intended to 19 
better assist judges in complying with their statutory and 20 
ethical duty to recuse in cases in which they or relevant 21 
family members have “a financial interest in the subject 22 
matter in controversy or in a party to the proceeding, or any 23 
other interest that could be substantially affected by the 24 
outcome of the proceeding.” 28 U.S.C. § 455(b)(4); Code of 25 
Conduct for United States Judges Canon 3C(1)(c). 26 

First, the amended rule substitutes “business 27 
organization” in place of references to “corporation” to 28 
cover entities not organized as “corporations,” defined 29 
narrowly. “Business organizations” is a more capacious term 30 
intended to flexibly adapt to the ever-changing variety of 31 
commercial entities, and the term is generally accepted and 32 
well understood. See, e.g., Uniform Business Organizations 33 
Code (2015).  34 

Second, the rule is amended to require disclosure of 35 
business organizations that “directly or indirectly own 10% 36 
or more of” a party, whether or not that ownership interest is 37 
formally denominated as stock. Such a direct or indirect 38 
owner is presumed to hold a sufficient interest in a party to 39 
raise a rebuttable presumption that a judge’s financial 40 
interest in the owner extends to the party, warranting recusal. 41 
See U.S. Judicial Conference, Guide to Judiciary Policy 42 
§ 220, Committee on Codes of Conduct, Advisory Opinion43 
No. 57: Disqualification Based on a Parent-Subsidiary44 
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Relationship (Feb. 2024). Under the amended rule, a party 45 
must disclose not only a parent business organization but 46 
also any publicly held business organization that is a 47 
grandparent, great-grandparent, or other corporate relative 48 
that owns 10% or more of a party, whether directly or 49 
through another business organization. The requirement to 50 
disclose “indirect” owners of 10% or more of a party is a 51 
pragmatic effort to better inform judges of circumstances 52 
when their financial interests may be affected by a litigation 53 
or when further inquiry into the ownership interests in a 54 
party is appropriate.    55 

As before, this rule does not capture every scenario 56 
that might require a judge to recuse. As reflected in the 57 
Committee on Codes of Conduct Advisory Opinion No. 57, 58 
a judge may need to seek additional information about a 59 
party’s business affiliations when deciding whether to 60 
recuse. And, as before, districts may promulgate local rules 61 
requiring additional disclosures.  62 
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PROPOSED AMENDMENT TO THE FEDERAL 
RULES OF CIVIL PROCEDURE1       

Rule 26. Duty to Disclose; General Provisions 1 
Governing Discovery 2 

(a) Required Disclosures.3 

* * * * *4 

(3) Pretrial Disclosures.5 

(A) In General. In addition to the6 

disclosures required by Rules7 

26(a)(1) and (2), a party must provide8 

to the other parties and promptly file9 

the following information about the10 

evidence that it may present at trial11 

other than solely for impeachment:12 

(i) the name and, (if not13 

previously provided), the14 

address and telephone number15 

1 New material is underlined in red; matter to be omitted 
is lined through. 
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of each witness—separately 16 

identifying those the party 17 

expects to present and those it 18 

may call if the need arises, and 19 

whether the testimony will be 20 

in person or remote; 21 

(ii) the designation of those22 

witnesses whose testimony23 

the party expects to present by24 

deposition and, if not taken25 

stenographically, a transcript26 

of the pertinent parts of the27 

deposition; and28 

* * * * *29 

Committee Note 30 

Under Rule 43, the court may permit remote 31 
testimony at trial. Because the rule presently requires 32 
disclosure of witnesses a party “expects to present,” it should 33 
be understood to include witnesses who will testify 34 
remotely. This amendment clarifies that the disclosure 35 
requirement applies whether or not the witness is testifying 36 
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in person or remotely and alerts the parties and the court that 37 
a party expects to present one or more witnesses remotely. 38 
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PROPOSED AMENDMENT TO THE FEDERAL 
RULES OF CIVIL PROCEDURE1       

Rule 41. Dismissal of Actions or Claims1 

(a) Voluntary Dismissal.2 

(1) By the a Plaintiff.3 

(A) Without a Court Order. Subject to4 

Rules 23(e), 23.1(c), 23.2, and 66 and5 

any applicable federal statute, the a6 

plaintiff may dismiss an action or one7 

or more claims without a court order8 

by filing: 9 

(i) a notice of dismissal before10 

the opposing party serves11 

either an answer or a motion12 

for summary judgment; or13 

(ii) a stipulation of dismissal14 

signed by all parties who have15 

1 New material is underlined in red; matter to be omitted 
is lined through. 
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appeared and remain in the 16 

action.  17 

* * * * *18 

(2) By Court Order; Effect. Except as provided19 

in Rule 41(a)(1), an action or one or more20 

claims may be dismissed at the a plaintiff’s21 

request only by court order, on terms that the22 

court considers proper. If a defendant has23 

pleaded a counterclaim before being served24 

with the plaintiff’s motion to dismiss, the25 

action, claim, or claims may be dismissed26 

over the defendant’s objection only if the27 

counterclaim can remain pending for28 

independent adjudication. Unless the order29 

states otherwise, a dismissal under this30 

paragraph (2) is without prejudice.31 

* * * * *32 
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33 

34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 

56 
57 
58 
59 
60 
61 
62 
63 
64 
65 

Committee Note 

Rule 41 is amended in two ways. First, Rule 41(a) 
has been amended to add language clarifying that a plaintiff 
may voluntarily dismiss “one or more claims” in a multi-
claim case. A plaintiff may accomplish dismissal of either an 
action or one or more claims unilaterally prior to an answer 
or motion for summary judgment by a party opposing that 
claim, or by stipulation or court order. Some courts 
interpreted the previous language to mean that only an entire 
case, i.e. all claims against all defendants, or only all claims 
against one or more defendants, could be dismissed under 
this rule. The language suggesting that voluntary dismissal 
could only be of an entire case has remained unchanged 
since the 1938 promulgation of the rule. In the intervening 
years, multi-claim and multi-party cases have become more 
typical, and courts are now encouraged to both simplify and 
facilitate settlement of cases. The amended rule is therefore 
more consistent with widespread practice and the general 
policy of narrowing the issues during pretrial proceedings. 
This amendment to Rule 41(a), permitting voluntary 
dismissal of a claim or claims, does not affect the operation 
of Rule 41(d), whose applicability is limited to situations 
when the plaintiff has previously dismissed an entire action. 

Second, Rule 41(a)(1)(A)(ii) is amended to clarify 
that a stipulation of dismissal need be signed only by all 
parties who have appeared and remain in the action. Some 
courts had interpreted the prior language to require all parties 
who had ever appeared in a case to sign a stipulation of 
dismissal, including those who have dismissed all claims, or 
had all claims against them dismissed. Such a requirement 
can be overly burdensome and an unnecessary obstacle to 
narrowing the scope of a case; signatures of the parties 
currently litigating claims at the time of the stipulation 
provide both sufficient notice to those actively involved in 66 
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the case and better facilitate formulating and simplifying the 67 
issues and eliminating claims that the parties agree to 68 
resolve. 69 
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PROPOSED AMENDMENT TO THE FEDERAL 
RULES OF CIVIL PROCEDURE1       

Rule 45. Subpoena 1 

* * * * *2 

(b) Service.3 

(1) By Whom and How; Tendering Means;4 

Notice Period; Fees.5 

(A) By Whom and How. Any person who6 

is at least 18 years old and not a party7 

may serve a subpoena. Serving a8 

subpoena requires delivering a copy9 

to the named person by:10 

(i) delivering it to the individual11 

personally; 12 

(ii) leaving a copy at the person’s13 

dwelling or usual place of 14 

1 New material is underlined in red; matter to be omitted 
is lined through. 
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abode with someone of 15 

suitable age and discretion 16 

who resides there; 17 

(iii) sending a copy to the person’s18 

last known address by a 19 

method of United States mail 20 

or commercial carrier 21 

delivery, if the selected 22 

method provides confirmation 23 

of actual receipt; or 24 

(iv) using another means 25 

authorized by the court for 26 

good cause that is reasonably 27 

calculated to give notice. 28 

(B) Time to Serve if Attendance is29 

Required; Tendering Fees. and, iIf 30 

the subpoena requires that the named 31 

person’s attendance, a trial, hearing, 32 
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or deposition, unless the court orders 33 

otherwise, the subpoena must be 34 

served at least 14 days before the date 35 

on which the person is commanded to 36 

attend. In addition, the party serving 37 

the subpoena requiring the person to 38 

attend must tendering the fees for 1 39 

day’s attendance and the mileage 40 

allowed by law at the time of service, 41 

or at the time and place the person is 42 

commanded to appear. Fees and 43 

mileage need not be tendered when 44 

the subpoena issues on behalf of the 45 

United States or any of its officers or 46 

agencies. 47 

* * * * *48 

Committee Note 49 

Rule 45(b)(1) is amended to clarify what is meant by 50 
“delivering” the subpoena. Courts have disagreed about 51 
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whether the rule requires hand delivery. Though service of a 52 
subpoena usually does not present problems—particularly 53 
with regard to deposition subpoenas—uncertainty about 54 
what the rule requires has on occasion caused delays and 55 
imposed costs. 56 

The amendment removes that ambiguity by 57 
providing that methods authorized under Rule 4(e)(2)(A) 58 
and (B) for service of a summons and complaint constitute 59 
“delivery” of a subpoena. Though the issues involved with 60 
service of a summons are not identical with service of a 61 
subpoena, the basic goal is to give notice and the authorized 62 
methods should assure notice. In place of the current rule’s 63 
use of “delivering,” these methods of service also are 64 
familiar methods that ought easily adapt to the subpoena 65 
context. 66 

The amendment also adds another option—service 67 
by United States mail or commercial carrier to the person’s 68 
last known address, if the selected method provides 69 
confirmation of actual receipt. The rule does not prescribe 70 
the exact means of confirmation, but courts should be alert 71 
to ensuring that there is reliable confirmation of actual 72 
receipt. Cf. Rule 45(b)(4) (proving service of subpoena). 73 
Experience has shown that this method regularly works and 74 
is reliable. 75 

The amended rule also authorizes a court order 76 
permitting an additional method of serving a subpoena so 77 
long as that method is reasonably calculated to give notice. 78 
A party seeking such an order must establish good cause, 79 
which ordinarily would require at least first resort to the 80 
authorized methods of service. The application should also 81 
demonstrate that the proposed method is reasonably 82 
calculated to give notice. 83 
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The amendment adds a requirement that the person 84 
served be given at least 14 days notice if the subpoena 85 
commands attendance at a trial, hearing, or deposition. 86 
Rule 45(a)(4) requires the party serving the subpoena to give 87 
notice to the other parties before serving it, but the rule does 88 
not presently require any advance notice to the person 89 
commanded to appear. Compliance may be difficult without 90 
reasonable notice. Providing 14-day notice is a method of 91 
avoiding possible burdens on the person served. In addition, 92 
emergency motions for relief from a subpoena can burden 93 
courts. For good cause, the court may shorten the notice 94 
period on application by the serving party. 95 

The amendment also simplifies the task of serving 96 
the subpoena by removing the requirement that the witness 97 
fee under 28 U.S.C. § 1821 be tendered at the time of service 98 
as a prerequisite to effective service. Though tender at the 99 
time of service should be done whenever practicable, the 100 
amendment permits tender to occur instead at the time and 101 
place the subpoena commands the person to appear. The 102 
requirement to tender fees at the time of service has in some 103 
cases further complicated the process of serving a subpoena, 104 
and this alternative should simplify the task. 105 
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PROPOSED AMENDMENT TO THE FEDERAL 
RULES OF CIVIL PROCEDURE1       

Rule 45. Subpoena 1 

* * * * *2 

(c) Place of Compliance.3 

(1) For a Trial, Hearing, or Deposition. A4 

subpoena may command a person to attend a5 

trial, hearing, or deposition only as follows:6 

(A) within 100 miles of where the person7 

resides, is employed, or regularly8 

transacts business in person; or9 

(B) within the state where the person10 

resides, is employed, or regularly11 

transacts business in person, if the12 

person:13 

1 New material is underlined in red; matter to be omitted 
is lined through. 
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(i) is a party or a party’s officer; 14 

or15 

(ii) is commanded to attend a trial16 

or hearing and would not17 

incur substantial expense.18 

(2) For Remote Testimony. Under 19 

Rule 45(c)(1), the place of attendance for 20 

remote testimony is the location where the 21 

person is commanded to appear in person. 22 

(32) For Other Discovery. A subpoena may23 

command:24 

(A) production of documents,25 

electronically stored information, or26 

tangible things at a place within 10027 

miles of where the person resides, is28 

employed, or regularly transacts29 

business in person; and30 
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(B) inspection of premises at the premises 31 

to be inspected.32 

* * * * *33 

Committee Note 34 

In 2013, Rule 45(a)(2) was amended to provide that 35 
a subpoena must issue from the court where the action is 36 
pending, and Rule 45(b)(2) now provides that such a 37 
subpoena can be served at any place within the United 38 
States. 39 

Since the 2013 amendments, however, some courts 40 
have concluded that they are without authority to command 41 
witnesses to provide remote trial testimony because the 42 
witnesses are not within the “subpoena power” of the 43 
presiding court. See, e.g., In re Kirkland, 75 F.4th 1030 (9th 44 
Cir. 2023) (holding that a subpoena can compel remote trial 45 
testimony from a witness only if the witness resides or 46 
transacts business in person within 100 miles of the court or 47 
within the state in which the court sits). Questions have also 48 
been raised about whether a subpoena can compel a nonparty 49 
to provide discovery if the nonparty witness is located 50 
outside the geographical scope of the subpoena power to 51 
command the witness to appear in court. See, e.g., York 52 
Holding, Inc. v. Waid, 345 F.R.D. 626 (D. Nev. 2024) 53 
(rejecting the argument that a Nevada district court subpoena 54 
could not command production of documents within 100 55 
miles of the nonparty’s place of business in New 56 
Hampshire). 57 

This amendment clarifies that the court’s subpoena 58 
power for in-court testimony or to provide discovery extends 59 
nationwide so long as a subpoena does not command the 60 
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witness to travel farther than the distance authorized under 61 
Rule 45(c)(1), which provides protections against undue 62 
burdens on persons subject to subpoenas. It specifies that, 63 
for purposes of Rule 45(c)(1), the witness “attends” at the 64 
place where the person must appear to provide the remote 65 
testimony. For purposes of Rule 43 and Rule 77(b), such 66 
remote testimony occurs in the court where the trial or 67 
hearing is conducted. 68 

The amendment does not alter the standards for 69 
deciding whether to permit in-court remote testimony. 70 
Instead, it applies to any subpoena for witness testimony. 71 
Ordinarily, court approval is required for remote testimony 72 
in court. Rule 43, for example, authorizes remote testimony 73 
in trials and hearings but depends on court permission for 74 
such testimony. Rule 26(a)(3)(A)(i) requires that the parties 75 
disclose the identities of witnesses whose testimony will be 76 
presented, without distinguishing between in-person and 77 
remote testimony. Even remote deposition testimony is 78 
authorized only by stipulation or court order. See Rule 79 
30(b)(4). 80 

When a subpoena commands a witness to provide 81 
remote testimony, it is the responsibility of the serving party 82 
to ensure that the necessary technology is available at the 83 
remote location for such testimony. 84 
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1 

DRAFT MINUTES 
CIVIL RULES ADVISORY COMMITTEE 

Atlanta, GA 
April 1, 2025 

The Civil Rules Advisory Committee met at the Elbert P. Tuttle U.S. Courthouse, in 1 
Atlanta, GA, on April 1, 2025. The meeting was open to the public. Participants included Judge 2 
Robin L. Rosenberg, Advisory Committee Chair, and Advisory Committee members Judge Cathy 3 
Bissoon, Justice Jane Bland (remotely), David Burman, Judge Annie Christoff, Professor Zachary 4 
Clopton, Chief Judge David Godbey, Jocelyn Larkin, Judge M. Hannah Lauck, Judge R. David 5 
Proctor, Judge Marvin Quattlebaum, Joseph Sellers, Judge Manish Shah, and David Wright. 6 
Professor Richard L. Marcus participated as Reporter, Professor Andrew D. Bradt as Associate 7 
Reporter, and Professor Edward H. Cooper (remotely) as Consultant. Judge John D. Bates, Chair, 8 
Professor Catherine T. Struve, Reporter, and Professor Daniel R. Coquillette, Consultant 9 
(remotely) represented the Standing Committee. Judge Catherine P. McEwen participated as 10 
liaison from the Bankruptcy Rules Committee. Clerk Liaison Thomas Bruton also participated. 11 
The Administrative Office was represented by Carolyn Dubay, Scott Myers, Rakita Johnson, 12 
Shelly Cox (remotely), and law clerk Kyle Brinker. The Federal Judicial Center was represented 13 
by Dr. Emery Lee and Dr. Tim Reagan (remotely). Members of the public who joined the meeting 14 
remotely or in person are identified in the attached attendance list. 15 

Judge Rosenberg opened the meeting by welcoming all observers with appreciation for 16 
their participation and interest in the rulemaking process. She thanked the staff of both the Rules 17 
Committees and the U.S. Court of Appeals for the Eleventh Circuit for hosting the meeting. Before 18 
beginning the day’s agenda, Judge Rosenberg detailed the contributions by Joseph Sellers, who 19 
has been an attorney member of Advisory Committee since 2018, and for whom this was his last 20 
meeting as a member. She noted that Mr. Sellers had served on many subcommittees, including 21 
Discovery, MDL, Rule 43/45, Third-Party Litigation Funding, Rule 30(b)(6), and the CARES Act. 22 
Judge Rosenberg said that she could not think of a more active member, or one who has contributed 23 
so much to the rulemaking process. She also applauded how Mr. Sellers has interacted with 24 
committee members, staff, and the public, with an open mind, respect, and the ability to consider 25 
opposing views. She thanked him for his years of service to the Advisory Committee. 26 

Judge Rosenberg also introduced the new Chief Counsel to the Rules Committees, Carolyn 27 
Dubay. Judge Rosenberg noted Ms. Dubay’s extensive experience in the judiciary and the 28 
Administrative Office, including her prior positions as an AO deputy judicial integrity officer, an 29 
attorney advisor and researcher at the Federal Judicial Center, a Supreme Court fellow, and a law 30 
clerk for Judge Seybert (E.D.N.Y.). Judge Rosenberg welcomed Dubay and noted that she looks 31 
forward to working together. Judge Rosenberg also thanked Scott Myers, who has supported the 32 
Bankruptcy Rules and Standing Committees during his nearly two decades as an attorney for the 33 
Administrative Office. Myers is retiring this June. 34 

Turning to the day’s agenda, Judge Rosenberg noted that there were five action items to 35 
address, including four proposed amendments for publication. She thanked the various 36 
subcommittee chairs for their hard work and the public observers for their ongoing interest in the 37 
work of the Advisory Committee. 38 
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 2 

Opening Business 39 
 
 Before turning to action items, there were several items of opening business. First, Judge 40 
Rosenberg reported that in January the Standing Committee had approved for publication the 41 
proposed amendment to Rule 81(c)(3) regarding demands for jury trial after removal. A report of 42 
the most recent Session of the Judicial Conference of the United States is in the agenda book.  43 
 
 Scott Myers then delivered a report on the status of proposed amendments to the civil rules. 44 
He shared that the Judicial Conference and the Supreme Court had approved amended Rules 16, 45 
26, and 26.1 and new Rule 16.1. Myers reported that he expected the proposed amendments to be 46 
delivered to Congress in the upcoming weeks. If Congress does not object, the new and amended 47 
rules will go into effect December 1, 2025. 48 
 
 Rules Law Clerk Kyle Brinker then delivered a brief report on legislation that may impact 49 
the civil rules, further detailed in the agenda book. Brinker noted that all bills introduced in the 50 
prior Congress expired at the end of its last session and must be reintroduced. One such bill, H.R. 51 
1109, requiring disclosure of anyone who has a right to payment based on the outcome of a case, 52 
is currently being considered by the House Judiciary Committee. Professor Marcus noted that the 53 
text of the bill is in the agenda book in the materials on third-party litigation funding. Professor 54 
Marcus reported that the subcommittee studying that issue is aware of the bill and is monitoring 55 
its progress. 56 
 

Action Items 57 
 

Review of Minutes 58 
 59 

Judge Rosenberg then turned to the first action item: approval of the minutes of the October 60 
10, 2024 Advisory Committee meeting, held at the Administrative Office in Washington, DC. The 61 
draft minutes included in the agenda book were unanimously approved, subject to corrections by 62 
the Reporter as needed. 63 

 
Rule 41(a) 64 

 
 The next action item was the proposed amendments to Rule 41(a), which the Advisory 65 
Committee had previously approved for publication at its October 2024 meeting. At its January 66 
2025 meeting, the Standing Committee asked the Advisory Committee to take a second look at 67 
some of the language of the proposed amendments and the Committee Note. No member of the 68 
Standing Committee expressed opposition to the main goal of the amendments: to facilitate 69 
voluntary dismissal of individual claims. But there were questions raised about some other aspects 70 
of the amendments, detailed below. Because any proposed amendments would not be published 71 
for public comment until after the Standing Committee’s June 2025 meeting, such reconsideration 72 
would not cause any delay to the progress of the amendments. The Rule 41(a) Subcommittee, 73 
chaired by Judge Cathy Bissoon (W.D. Pa.) then met, considered the Standing Committee’s 74 
comments closely, and responded to them. 75 
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 Judge Rosenberg presented the revised proposal for amendments to the Advisory 76 
Committee. She noted that the amendments have two goals: (1) to clarify that the rule may be used 77 
to dismiss individual claims, and not only an entire action; and (2) to require that only parties 78 
currently engaged in the case must sign a stipulation of dismissal of one or more claims. Judge 79 
Bissoon then explained that the subcommittee has considered extensively all of the helpful 80 
suggestions raised by the Standing Committee and adopted some but not all of them. The Style 81 
Consultants also reviewed the new draft rule, and the subcommittee also responded to their 82 
suggestions. She then asked Professor Bradt to explain the changes made in response to the 83 
Standing Committee’s feedback. 84 
 
 Professor Bradt first noted that the most significant change to the original proposal was to 85 
abandon any amendment to Rule 41(d), regarding the judge’s power to award costs to a defendant 86 
against whom a plaintiff has refiled a previously voluntarily dismissed action. The subcommittee 87 
had proposed an amendment that would allow a judge to award costs related to a previously 88 
dismissed claim or claims. Its aim, however, was only to make Rule 41(d) parallel the amended 89 
language in Rule 41(a) that clarifies that a plaintiff may voluntarily dismiss a claim or claims. The 90 
Standing Committee expressed concerns, however, that the new provision was confusing and 91 
potentially left open the possibility of a judge disproportionately awarding costs of an entire prior 92 
action when only part of it had been voluntarily dismissed from that action and refiled. Upon 93 
reconsideration, the subcommittee acknowledged the potential confusion and concluded that no 94 
amendment to Rule 41(d) was necessary. Although many federal courts already interpret Rule 95 
41(a) to allow dismissal of less than an entire action, research could not unearth any cases that had 96 
awarded costs when only those claims were refiled. Rather, Rule 41(d) is typically deployed when 97 
the plaintiff does in fact dismiss an entire action and then refiles it, likely (and perhaps blatantly) 98 
in pursuit of a more favorable judge or forum. Since Rule 41(d) is most apt in such circumstances, 99 
and not when only some but not all claims are dismissed, the subcommittee decided that Rule 100 
41(d) was best left alone. Professor Marcus added his agreement with this conclusion. 101 
 
 Professor Bradt then noted that, in response to another question from the Standing 102 
Committee, the subcommittee had also clarified the Committee Note to state explicitly that the 103 
deadline for voluntary dismissal without a court order or stipulation is the filing of an answer or 104 
motion for summary judgment by the party opposing the claim.  105 
 
 Another area of concern raised by the Standing Committee involved the proposed 106 
amendment to Rule 41(a)(1)(A)(ii) to require signatures on a stipulation of dismissal only by 107 
parties who have appeared and “remain in the action” (as opposed to “all parties who have 108 
appeared,” as the rule currently requires). The subcommittee’s goal in proposing this amendment 109 
is to ensure that a party who has departed the litigation (either by voluntarily dismissing all of its 110 
claims, or having all claims against it voluntarily dismissed) cannot disrupt a settlement if it cannot 111 
be easily found or if it refuses to sign the stipulation. At the Standing Committee meeting, a 112 
Reporter to another committee asked about the interaction between this amendment and Rule 113 
54(b), which provides that (absent a partial final judgment) all parties “remain” in the action until 114 
final judgment. This Reporter expressed concern that if parties who are no longer actively litigating 115 
in the case are not required to sign the stipulation those parties may not receive notice that that 116 
their window to appeal has opened.  117 
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Professor Bradt reported that, for several reasons, detailed in the agenda book, the 118 
subcommittee decided to stay with the proposed language “remain in the action.” In sum, the 119 
subcommittee concluded that the benefits of the revised rule outweigh the risks. Moreover, as 120 
Professor Marcus explained, there are numerous instances when the rules contemplate a distinction 121 
between a party to a case who is actively litigating and one who is not. Additionally, as a practical 122 
matter, parties who have been dismissed from the action continue to receive CM/ECF notices about 123 
the case, and it is reasonable to expect them to pay attention to the docket if they believe they have 124 
preserved some right to appeal despite dismissing all of their claims, or having all claims against 125 
them dismissed. 126 
 
 Judge Rosenberg then opened the floor to comments from Advisory Committee members. 127 
One judge member expressed approval of the “remain in the action” language as sufficiently clear 128 
and confirmed that CM/ECF alerts should guard against parties missing the appeal window.  129 
 
 Judge Bates expressed a concern about the amended title of the Rule, which now refers to 130 
“Dismissal of Actions or Claims.” The new title perhaps creates ambiguity because some parts of 131 
the rule speak to dismissal of claims and others only to dismissal of the action. For instance, 132 
amended Rule 41(a) speaks to dismissal of one or more claims, but it may be unclear whether the 133 
rule also allows dismissal of an entire action. Several other judge members also expressed their 134 
concerns about the ambiguity, particularly for especially textualist-inclined courts, so during the 135 
lunch hour, the subcommittee agreed to make clear in both the text of the rule and the Committee 136 
Note that Rule 41(a) allows dismissal of both one or more claims or entire actions.  137 
 
 After making this revision during the lunch hour, the Advisory Committee reconvened and 138 
voted unanimously to recommend the amended rule for publication for public comment. 139 
 

Rule 45(c) and Rule 26(a)(3)(A)(i) 140 
 
 Judge Rosenberg then introduced the next action item, a proposed amendment to Rule 141 
45(c), part of the work of the Rule 43/45 Subcommittee, chaired by Judge Hannah Lauck (E.D. 142 
Va.). The proposed amendments are spelled out at p. 95-98 of the agenda book, with minor changes 143 
based on suggestions from the Style Consultants, detailed in an Appendix distributed to committee 144 
members at the meeting. The intent of this amendment is to clarify that the rule permits a subpoena 145 
to a witness to provide remote testimony within 100 miles of where they live and work. Some 146 
courts, such as the Ninth Circuit in In re Kirkland, 75 F.4th 1030 (9th Cir. 2023), have held that, 147 
despite contrary language in the committee note, the rule provides courts with only the power to 148 
command that a witness appear for trial if the witness lives or works within 100 miles of the 149 
courthouse where the trial is being held.  150 
 

Judge Lauck explained that with respect to remote testimony the subcommittee was 151 
“tackling the forest and the trees,” but this is “the first tree.” She explained that remote testimony 152 
is a much larger part of litigation life since the pandemic, so reexamination of the provisions 153 
addressing that topic in the rules is ripe. This first step responds specifically to the Ninth Circuit’s 154 
decision in Kirkland. The proposed amendment would clarify that the subpoena power extends 155 
nationwide, so long as the witness is commanded to testify within 100 miles of the locations 156 
enumerated in Rule 45(c)(1)(A). This would be accomplished through a new Rule 45(c)(2) 157 
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providing that “Under Rule 45(c), the place of attendance for remote testimony is the location the 158 
person is commanded to appear in person.” The Committee Note also clarifies that for purposes of 159 
Rule 45(c), the witness “attends” at the place where the person must appear to give testimony, 160 
while for purposes of Rules 43 and 77(b), such remote testimony occurs in the court where the 161 
trial or hearing is conducted. 162 
 
 Judge Lauck reported that the subcommittee had engaged in extensive outreach with 163 
respect to this particular issue and the broader issue of remote testimony more generally. Further 164 
analysis of the broader issue is necessary to consider potential amendments to Rule 43 affecting 165 
when remote testimony may be used. But the subcommittee decided that the broader project should 166 
not delay a response to the particular issue presented in Kirkland. Judge Lauck also noted that the 167 
subcommittee has proposed an accompanying amendment to Rule 26(a)(3)(A)(i) to require initial 168 
disclosure of witnesses a party intends to call to testify remotely.  169 
 
 Professor Marcus added that the proposals here are intended to resolve the issue presented 170 
in Kirkland, while leaving for later analysis any proposal to alter the standards for when remote 171 
testimony is available under Rule 43. Judge Rosenberg then added that the amendments were the 172 
focus of intense discussions among the reporters, including Professor Struve. The subcommittee 173 
also made several small changes to the rule’s syntax, as proposed by the Style Consultants. 174 
Compared to the agenda book materials at pp. 97, the changes to Rule 45(c) are: (1) add the word 175 
“remote” before testimony at line 337, and (2) remove the sentence from the note beginning at line 176 
345, which stated that the rule has no effect on the criterion for unavailability for deposition 177 
testimony under Rule 32(a)(4)(D), or Federal Rule of Evidence 804(a). With respect to Rule 26, 178 
the subcommittee adopted a suggestion from the Style Consultants to remove an comma and add 179 
parentheses. 180 
 
 An attorney member of the subcommittee sought elaboration on the removal of the 181 
sentence in the Committee Note regarding the amendment’s lack of effect on unavailability for 182 
deposition testimony. Professor Struve explained that there were concerns that specifically 183 
allowing remote testimony within 100 miles might render an otherwise unavailable witness (in a 184 
court following Kirkland) available for a deposition. But this is a residual question and may be 185 
resolved during the broader discussion of Rule 43, so saying anything about it now may be 186 
premature and the issue can be monitored. Professor Bradt added that the goal is to correct the 187 
narrow issue in Kirkland without tying the committee’s hands when it comes to other issues related 188 
to remote testimony. 189 
 
 A discussion then followed about the language of the proposed amendment to Rule 190 
26(a)(3)(A)(i) requiring initial disclosure of witnesses “and whether the testimony will be in person 191 
or remote.” One academic committee member suggested that the rule be modified to require 192 
disclosure of witnesses the party “expects” will be remote, since it may be unclear at such an early 193 
stage of the case whether or not the witness will appear in person. A judge member agreed and 194 
noted that under Rule 43 it is ultimately the judge’s decision whether a witness will be allowed to 195 
testify remotely; such a result cannot be accomplished unilaterally by a party in a disclosure. 196 
Professor Marcus noted that the amendment is not intended to give the parties control over whether 197 
a witness will ultimately testify remotely, but rather to alert the other parties and the judge to the 198 
possibility. The court will eventually make the decision on whether witnesses will be allowed to 199 
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appear remotely at the final pretrial conference. A judge member agreed that the language was 200 
sufficiently clear as proposed and that the court will necessarily consider any remote-testimony 201 
questions as the trial date nears.  202 
 
 Two other judge members expressed concerns about the specific reference in the proposed 203 
amendment to Rule 45(c) and what work the reference is doing in the rule. These judges suggested 204 
further clarifying the text to refer even more specifically to Rule 45(c)(1). Another judge member 205 
suggested reorganizing to make the new provision part of Rule 45(c)(1) in order to more precisely 206 
clarify its effect. Professor Marcus explained that the intent is to limit the effect of the rule to the 207 
scope of the subpoena power. Rule 45(c) provides protection to the witness against having to travel 208 
more that 100 miles, while Rule 43 and 77(b) are focused on protecting the trial process. Moreover, 209 
Professor Marcus warned against unintended consequences of rejiggering the rule’s structure and 210 
noted that the purpose of this small change was narrowly tailored to clarify the ambiguity noted in 211 
Kirkland. 212 
 
 Judge Rosenberg then called the morning break, during which the reporters and 213 
subcommittee chair conferred on the changes suggested from the floor. After discussion the 214 
following change was proposed: adding “(1)” after the reference to “Rule 45(c)” in Rule 45(c)(2), 215 
and in the Committee Note. No one objected to this change. Subsequently, the Advisory Committee 216 
voted unanimously to recommend that the amendment package be published for public comment. 217 
 

Rule 45(b) 218 
 
 Judge Rosenberg then introduced a proposed amendment to Rule 45(b) regarding service 219 
of subpoenas. The proposed amendment appears beginning at p. 131 of the agenda book, with 220 
modifications reflected in the Appendix distributed to committee members in response to 221 
suggestions from the Style Consultants. Judge Rosenberg explained that the amendment is 222 
designed to address ambiguities around delivery of a summons and tendering of fees that have 223 
been raised periodically for nearly two decades.  224 
 
 Judge David Godbey (N.D. Tex.), Chair of the Discovery Subcommittee, noted that some 225 
courts had read the current rule to require in-hand service of a subpoena, while other courts had 226 
read the language more flexibly to allow other methods of service. The subcommittee’s efforts 227 
were focused on providing clarity with respect to other acceptable methods of service. Moreover, 228 
based on feedback from practitioners, the proposed amendment adds a presumptive 14-day 229 
window between service of the subpoena and the time the witness must appear to testify. Professor 230 
Marcus added that another change to the rule was to permit the tendering of fees to the witness at 231 
the time of service or the time and place where the witness is commanded to appear. The current 232 
requirement that fees must be tendered at the time of service makes service more complicated and 233 
may hinder even “heroic” efforts to serve a recalcitrant witness. Because the serving party wants 234 
the witness to appear, there is a strong incentive to provide fees for a witness who needs them. For 235 
other witnesses, tendering at the place of appearance serves the purposes of the rule. 236 
 
 Professor Struve suggested that it might be helpful to engage with Administrative Office 237 
staff who maintain Form 88 for subpoenas. That form makes no mention of fees, which makes 238 
sense under the current rule. But if the rule changes, revision of the form will be necessary and the 239 

Committee on Rules of Practice & Procedure | June 10, 2025 Page 346 of 486



 

 7 

new version should include language informing the witness that fees will be tendered at the place 240 
of appearance, if not before. 241 
 
 An attorney member of the subcommittee highlighted other features of the amended rule, 242 
including providing for the use of a commercial carrier so long as a receipt is provided, other 243 
means of service that a court may authorize for good cause if standard methods aren’t working, 244 
and the value of the 14-day window, which is standard practice that will be made uniform and 245 
mandatory by rule.   246 
 

Another attorney member noted that the committee should be on the lookout for public 247 
comments that the rule is too vague when it comes to some terminology, such as the witness’s last 248 
known address, or a person of suitable age and discretion. But this member believed that the rule 249 
should go forward for publication as written, and the committee can see what emerges from the 250 
comment period. Professor Marcus added that refinements can be made, if necessary, after the 251 
comment period. 252 

 
A judge member expressed concern about the suggested provision, at Rule 45(1)(A)(ii), 253 

that authorizes leaving the summons at the witness’s dwelling with someone of suitable age and 254 
discretion who resides there. This judge expressed the concern that a summons might be left with 255 
anyone who lives in the same large apartment building as the witness but would then never be 256 
delivered. Professor Marcus responded that this language is drawn directly from Rule 4 for service 257 
of the summons and complaint. He was unaware of whether a problem like the one described arises 258 
with respect to original service, but it would be anomalous to require more to serve a subpoena 259 
than the summons and complaint.  260 

 
A judge liaison expressed concern that the wording of the proposed Rule 45(b)(1)(A)(iii) 261 

was unclear with respect to whether a confirmation of receipt is required when the serving party 262 
uses U.S. mail or only when the serving party uses a commercial carrier. Judge Godbey responded 263 
that the subcommittee intended that the receipt be required for both U.S. mail and commercial-264 
carrier delivery.  265 

 
Another judge member then asked whether the rule required only a method of service that 266 

provides confirmation of receipt or whether the rule demands that actual confirmation of receipt 267 
be provided. Judge Godbey and Professor Cooper agreed that the intent of the rule was to require 268 
that the serving party actually receive the confirmation of delivery, so the language should make 269 
that clear. An attorney member agreed, noting that if delivery is unsuccessful, then the judge could 270 
consider alternative means of service, consistent with the language from the Mullane case in the 271 
rule. But another attorney member agreed that the language of the rule may suggest that service is 272 
accomplished upon mailing even if no receipt is provided, so the rule should prescribe “actual” 273 
confirmation of receipt. After further discussion, the reporters agreed to review the language over 274 
lunch and perhaps provide a revision. 275 

 
Following lunch, the reporters suggested inserting the word “actual” before receipt in Rule 276 

45(b)(1)(A)(iii) to clarify that actual confirmation of receipt is necessary for service to be effective. 277 
Judge Bates asked whether the Style Consultants might consider the word “actual” to be redundant. 278 
Professor Marcus responded that because the addition of “actual” was at the request of the several 279 
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committee members who thought it provided needed clarity, its inclusion should be considered 280 
substantive. Professor Cooper added that the word “actual” here performs a useful function to 281 
distinguish the rule from Rule 87, from which the word “actual” was left out intentionally.  282 

 
A judge member then suggested that the use of the word “form” might be ambiguous, since 283 

“form” might refer to the characteristics of the subpoena itself and not the method of serving it. 284 
Another judge member agreed that the use of the term “method” instead of “form” would be 285 
clearer. Professor Cooper noted that the word “form” is drawn from Rule 4(f)(2)(C)(ii), addressed 286 
to serving an individual in a foreign country by “using any form of mail that the clerk addresses 287 
and sends to the individual and that requires a signed receipt.” But, Professor Cooper added, 288 
parallel language is not required here in light of the specificity of the rule. The Advisory Committee 289 
reached consensus that “method” would be preferable to “form,” and the reporters made the 290 
change. Subsequently, the Advisory Committee approved the amended rule for submission to the 291 
Standing Committee for publication. 292 
 

Rule 7.1(a) 293 
 
 Before the lunch break, Judge Rosenberg turned to the Chair of the Rule 7.1 Subcommittee, 294 
Justice Jane Bland (Supreme Court of Texas), who was attending remotely, to introduce the final 295 
action item: amendments to Rule 7.1 on corporate-party disclosures to be published for public 296 
comment. Currently, the rule requires that a corporate party disclose “any parent corporation and 297 
any publicly held corporation owning 10% or more of its stock.” The subcommittee has been 298 
focusing primarily on the concern that current Rule 7.1 does not require corporate parties to 299 
disclose corporate “grandparents,” in which a judge might hold a financial interest that requires 300 
recusal. Justice Bland noted that the Codes of Conduct Committee’s recently revised guidance to 301 
judges cited to the various federal disclosure rules in identifying 10% ownership of a party as 302 
creating a rebuttable presumption that a judge with a financial interest in such an owner of the 303 
party should recuse, unless the judge learns information that demonstrates that she nevertheless 304 
has no financial interest in the outcome of the litigation. The subcommittee’s efforts have been 305 
directed toward providing judges with enough information about a corporate party’s ownership to 306 
decide whether recusal is necessary.  307 
 
 Toward that end, after research and deliberation the subcommittee has proposed two 308 
changes to the Rule.  309 
 

First, to change references to “corporations” to “business organizations.” The reason for 310 
the change is to capture various business entities, such as LLCs or master partnerships, that may 311 
not be formally labeled corporations under the relevant state law that created them. “Business 312 
organizations” is a broader term that better reflects the range of entities that should be disclosed, 313 
since a financial interest in such an entity might require recusal. The subcommittee landed on 314 
“business organizations” as the appropriate term because of its common usage, including in the 315 
Uniform Business Organizations Code, various state laws, and the introductory course in many 316 
law schools. 317 

 
Second, to direct that a party disclose “any publicly held business organization that directly 318 

or indirectly owns 10% or more of it.” The goal is to require disclosure of publicly traded 319 
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grandparents or great grandparents that have sufficient ownership of a party to trigger investigation 320 
of recusal consistent with the Codes of Conduct Committee guidance. The subcommittee believes 321 
that this expanded disclosure requirement will ensure that judges have sufficient information about 322 
any entity up the corporate chain of ownership in which she may hold a financial interest. Other 323 
subcommittee members agreed that this language should promote the necessary disclosures. The 324 
use of the term “it,” which had been vetted by the Style Consultants before the meeting, is intended 325 
to require disclosure of all ownership interests, regardless of their formal label as “stock” or 326 
“shares,” or some other term. 327 

 
Professor Bradt added that the subcommittee had deliberated extensively over the 328 

appropriate language after study of other disclosure requirements in local rules and state courts. 329 
Based on outreach to judges and attorneys regarding their experience with these rules, the 330 
subcommittee opted against requiring disclosure of a catch-all set of corporate connections, such 331 
as “affiliates,” as overly broad and onerous to comply with and digest. The subcommittee also 332 
opted against a lengthy list of specific connections to disclose as being potentially over or 333 
underinclusive and potentially requiring amendment as new corporate forms emerge that may not 334 
be on the list. Given the subcommittee’s goal of ensuring that “grandparents” are disclosed – likely 335 
an uncontroversial proposition since the Committee Note to Fed. R. App. P. 26.1 since 1998 has 336 
guided attorneys to disclose “grandparent and great grandparent corporations” without 337 
controversy. As the Committee Note explains, the proposed language represents a pragmatic 338 
concept intended to accomplish what the Appellate Rule already demands. Since the rule covers a 339 
matter ancillary to the merits and does not define  parties’ obligations to one another, the 340 
subcommittee came to the views that its approach, albeit imprecise, was the best avenue toward 341 
achieving its goal. An attorney member added that the public-comment period would be especially 342 
useful in learning whether this change is in fact insufficiently clear. 343 

 
The Advisory Committee then adjourned for its scheduled lunch break. After lunch, 344 

discussion resumed. The clerk liaison expressed support for the rule so long as the information 345 
provided would be compatible with clerks’ conflicts-check software. An attorney member 346 
responded that the requirement was not onerous and could be easily filed with other mandatory 347 
disclosures in such a way that the clerk need not enter it into the conflicts check manually. Another 348 
attorney member suggested replacing the words “more capacious” in the Committee Note with 349 
“broader.” The change was adopted without objection. Subsequently, the Advisory Committee 350 
voted unanimously to recommend that the amendments be published for public comment.  351 

 
Subcommittee Reports 352 

 
Discovery Subcommittee 353 

 
 Judge Godbey, Chair of the Discovery Subcommittee, reported that it had been mostly 354 
focused on the proposed amendments to Rule 45(b), which was approved for publication earlier in 355 
the meeting. The other major issue on this subcommittee’s plate is the proposal for national 356 
uniform rules on motions to seal. Judge Godbey thanked the subcommittee’s members, especially 357 
the lawyer members, for their hard work on this complicated issue.  358 
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District practices vary a great deal on motions to seal, creating complications for lawyers. 359 
Although a majority of subcommittee members expressed support for at least considering uniform 360 
rules, such a project would require enormous time and effort. Moreover, districts have well-361 
established procedures and local rules, so a new national standard could cause challenges for those 362 
districts forced to adopt a different process. As a practical matter, the vast majority of requests to 363 
seal are stipulated to by the parties, so proposals demanding more extensive procedures may make 364 
a process that should be easy unnecessarily complicated. Professor Marcus added that a new 365 
national rule would surely require many districts to change their practices, which may also 366 
complicate matters for lawyers used to well-established processes. He suggested that another 367 
possibility might be a rule that clarified that the standard for a motion to seal is different from the 368 
standard that applies to protective orders under Rule 26(c). Such a rule would remind lawyers that 369 
they need to refer to the applicable circuit law for the relevant standards. 370 
 

A lawyer member contended that many of the proposals for new rules were overly onerous 371 
for both the judge and the litigants. This member noted that he had heard about an effort to notify 372 
people that documents had been sealed so they could potentially intervene to file a challenge. 373 
Professor Marcus noted that one submission suggested that the AO maintain a centralized website 374 
that included every request to file under seal so that anyone who might want to challenge such a 375 
request could find it there. Thus far, the subcommittee has not pursued this idea, as there already 376 
is much litigation on requests to seal.  377 

 
A judge member expressed concerns about a national rule that simply incorporates the First 378 

Amendment and common-law standards for motions to seal, on the ground that such a rule would 379 
beg many questions in different kinds of cases. Professor Marcus noted that the goal of such a rule 380 
would not be to change the standard but to alert lawyers to determine what the relevant standards 381 
are in the circuit in which they are litigating. One judge member saw value in this approach by 382 
alerting parties that they need judicial approval to seal documents.  383 

 
Another judge member expressed skepticism of national standards because the methods 384 

courts have already developed are working well for them. Any rule would need to either be so 385 
detailed as to essentially become a best-practices guide, or it would be so vague as to leave many 386 
questions unanswered. This judge also questioned whether there was anything to be gained by a 387 
rule that only alerted lawyers that the standard for sealing varied from the standard for a protective 388 
order. Another judge member added that no national standard is likely to be feasible until there is 389 
a national CM/ECF system that is uniform across the districts. This judge agreed that there may 390 
be value in a rule reminding lawyers that the sealing standard is different, but expressed doubts 391 
that a rule could develop a uniform, substantive test that would apply across the whole range of 392 
potential circumstances. 393 

 
Judge Rosenberg sought guidance from attorney members as to whether the differing 394 

practices across the district courts created challenges for lawyers. One attorney member said that 395 
these different rules do often present problems that add expense and uncertainty, problems 396 
exacerbated by the likelihood that such issues often must be addressed at the last minute before a 397 
filing deadline. Many lawyers just agree to a request to seal because the fight is not worth the 398 
effort, perhaps leading to oversealing. This lawyer, however, agreed that developing a national 399 
standard would be difficult. Another attorney member agreed that uncertainty over whether a 400 
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motion to seal a document filed along with the document would be granted often created agita. A 401 
different lawyer member agreed that lawyers hate the cacophony of approaches among the 402 
districts, but that it would be very hard to develop a single standard. Another lawyer member 403 
echoed this view: the current system is a “gigantic pain” but he feared that a national rule would 404 
be driven toward the most rigorous standard. He noted his experience with some very restrictive 405 
districts and warned that if such an approach were nationalized it would make life much more 406 
difficult for lawyers. Another attorney member worried that even if the rule presented a national 407 
standard, districts would still interpret that standard in different ways, making the effort at 408 
uniformity fruitless. In sum, the attorney members of the Advisory Committee noted 409 
dissatisfaction with the current state of affairs but also concerns that a national rule, assuming one 410 
could be developed, could make things worse. 411 

 
Judge Bates expressed pessimism about the rules process coming up with a national rule. 412 

CACM undertook a similar effort 23 years ago and managed to do very little. Even very little may 413 
be worthwhile, but a national standard would be a “very heavy lift” and may not be worth the 414 
effort. Another judge member suggested exploring an amendment to Rule 16 that would direct the 415 
judge’s attention to potential sealing issues early in the litigation. This judge noted that the 416 
bankruptcy courts have a “free peek” process under which a judge will look at a document and 417 
allow the party to withdraw it if the motion to seal is denied. 418 

 
Summing up, Professor Marcus said that the emerging consensus seemed to be that there 419 

was not a groundswell in favor a national substantive standard, but that an amendment calling 420 
attention to the differing standards for a motion to seal and a protective order may have promise. 421 
The issue will therefore remain on the subcommittee’s agenda for further study.   422 
 

Rule 43/45 Subcommittee 423 
 
 Judge Rosenberg explained that in addition to its work on the proposed amendment to Rule 424 
45(c), now recommended for publication, this subcommittee is reviewing proposals to relax the 425 
current constraints on remote trial testimony under Rule 43(a). She explained that, prior to 1996, 426 
there was no provision in the rules permitting remote trial testimony. The current rule allows such 427 
testimony in rare circumstances, but technology developed since 1996 may render that rule’s 428 
limitations on remote testimony anachronistic. Judge Rosenberg reported that the subcommittee 429 
was working on putting together a mini-conference this summer, sponsored jointly by Duke Law 430 
School’s Bolch Judicial Institute and UC-Berkeley’s Berkeley Judicial Institute, to hear from 431 
judges and practitioners about their experiences with expanded remote testimony. 432 
 
 Judge Lauck, the chair of the subcommittee, noted that the 1996 rule was likely directed 433 
toward testimony submitted by telephone, but “contemporaneous transmission” may now be 434 
accomplished by various video-conferencing software applications. The subcommittee is 435 
considering loosening the restrictions on such testimony at trial, and at hearings on motions. She 436 
noted that this issue has generated a great deal of interest. Although no one challenges that the 437 
“gold standard” remains live, in-person testimony in open court, and that this should remain the 438 
presumption, positive experience with remote testimony during the pandemic suggests that it 439 
should be allowed more regularly. Currently, the rule essentially states a preference for prior 440 
deposition testimony over live remote testimony, but times may have sufficiently changed to 441 
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undermine that preference. For instance, Justice Bland has shared information about the 442 
widespread and successful use of remote testimony in Texas state courts. In large states, and 443 
perhaps districts, the opportunity for remote testimony may materially enhance access to court. 444 
Indeed, jurors seem to find live remote testimony easier to follow than reading or playing a video 445 
of a prerecorded deposition. Judge Lauck also noted that the subcommittee has already received 446 
feedback from various bar groups, and that the upcoming mini-conference will also be helpful in 447 
giving the subcommittee the information it needs.  448 
 
 Judge Lauck also noted that the Bankruptcy Rules Committee is considering a minor 449 
change to its rules that would drop in many cases the “compelling circumstances” requirement 450 
similar to the requirement in our Rule 43(a). A judge liaison noted that such a change would not 451 
be minor, as contested matters in bankruptcy can be as complex as a civil trial. 452 
 
 Judge Bates added his thanks to the subcommittee for taking on this vital subject. 453 
Experiences during the pandemic have opened our eyes to possibilities that we need to explore, 454 
but great care needs to be taken. He noted that it would be important for the Advisory Committee 455 
to collaborate with the other rules committees, because changing Rule 43(a) to make remote 456 
testimony more common will send a strong signal that such testimony is acceptable more often. 457 
He also cautioned against a change in the rule accompanied by an overly lengthy Committee Note. 458 
 

Third-Party Litigation Funding Subcommittee 459 
 
 This subcommittee, created at the October 2024 meeting and chaired by Judge David 460 
Proctor (N.D. Ala.), is in its early days. Judge Proctor reported that the subcommittee is getting its 461 
arms around the topic, and has met, or will meet, with various lawyer groups. The subcommittee 462 
is also planning to send members to numerous upcoming academic conferences on this issue. As 463 
Professor Marcus noted, this is a dynamic issue and the reporters and members of the 464 
subcommittee are learning a great deal. The subcommittee will report on its progress at the fall 465 
meeting. 466 
 

Cross-Border Discovery Subcommittee 467 
 
 Subcommittee Chair Judge Manish Shah (N.D. Ill.) reported that the cross-border 468 
discovery subcommittee has engaged in extensive outreach, including to the Department of Justice, 469 
Lawyers for Civil Justice, the American Association for Justice, the Sedona Conference, and the 470 
ABA. The prevalence of cross-border discovery and conflicting national laws related to privacy 471 
and disclosure often create significant challenges. Whether a federal rule could mitigate those 472 
challenges remains an open question. One possibility is to include cross-border discovery among 473 
the issues parties must meet and confer about and include in their discovery plan under Rule 26(f). 474 
Some have suggested that early attention from the judge could be salutary. But some, including 475 
DOJ, have expressed that such a requirement is unnecessary because anticipated problems often 476 
do not arise, and, if they do, they can be solved by the parties without involvement of the court. 477 
All told, Judge Shah reported, there does not appear to be a groundswell of support from 478 
practitioners in favor of a rule change. But the underlying issues will likely only become more 479 
complicated, so the subcommittee will remain in listening mode. Judge Rosenberg agreed, noting 480 
that none of the organizations the subcommittee has reached out to have strongly supported a rule 481 
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change, though the Sedona Conference has laid out a potential methodology for approaching these 482 
issues.  483 
 

Other Information Items 484 
 

Rule 55 Default Judgments 485 
 
 Judge Rosenberg reminded the committee that in October members discussed the FJC 486 
study on practices in the district courts regarding default judgments. At that meeting, several 487 
members expressed concerns about the requirement in Rule 55(b)(1) that a clerk “must” enter a 488 
default judgment for a sum certain against a defendant who has not appeared and defaulted. The 489 
FJC study revealed that practices among the districts vary considerably, and judges are often 490 
involved in this process despite the text of the rule. Judge Rosenberg noted that the rule has existed 491 
for a very long time, so there is a question as to the extent of any real-world problem it creates. 492 
That said, there may be a benefit to clarifying the rule to make it consistent with actual practice. 493 
 
 Professor Marcus reported that he has been looking closely at this issue since the October 494 
meeting. One question is whether default practice creates a significant problem for the federal 495 
courts. Recent research by Professor Bookman (Fordham Law) has demonstrated that defaults do 496 
present a major problem in the state courts, where around 90% of cases end that way, but there are 497 
far fewer defaults in federal courts, where the stakes are often higher and more attention is paid to 498 
each case. Professor Marcus added that there are many local rules on defaults that the committee 499 
might prefer not to tamper with. But the committee could avoid that with a narrow proposal 500 
directed at the requirement in the rule that a clerk must enter a default judgment for a sum certain, 501 
as outlined in the agenda book. One possibility might be to eliminate Rule 55(b)(1), which would 502 
have the effect of requiring all default judgments be entered by the court. Another possibility would 503 
be to change the “must” in the rule to a “may” after consultation with the presiding judge. 504 
 
 An attorney member supported making a change along the lines of what Professor Marcus 505 
described, since, in his experience, it would be more descriptive of what actually happens. 506 
Although the current rule has long existed without causing major problems, much has changed 507 
since the rule’s promulgation, including more complex claims that may include attorney fee awards 508 
or complicated computation of the “sum certain.” The duty to enter such a default judgment should 509 
not fall on the clerk. Judge Rosenberg added that there is value in litigants’ knowing who the true 510 
decision maker will be, and the current rule obscures that if the judge is involved. The clerk liaison 511 
agreed that a change in the rule would better describe typical practice because clerks often direct 512 
parties seeking such a judgment to make a motion. 513 
 
 Two judge members expressed support for eliminating Rule 55(b)(1) and requiring all 514 
requests for default judgment be made by motion. In their view, judicial attention is merited and 515 
requiring it in these cases wouldn’t add a significant burden. Judge Bates agreed, noting that he 516 
sees perhaps a dozen such cases a year (often when a company has defaulted in a case seeking 517 
payment on an ERISA claim), and he is involved in all of them. Another judge member wondered 518 
whether there should be better guidance for clerks if they are to retain the duty to enter default 519 
judgments, perhaps via an AO form. 520 
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 The reporters agreed to continue studying the issue for further discussion at the October 521 
meeting. 522 
 

Random Case Assignment 523 
 
 Professor Bradt reported that proposals for rulemaking on district court case assignment 524 
remain on the agenda while the reporters continue to monitor the district courts’ uptake of the 2024 525 
Judicial Conference to randomly assign cases seeking injunctions against government action 526 
among all judges in a district, rather than assigning the case to the lone judge in a division in which 527 
a case is filed. Many districts have chosen to follow the guidance, while in others the question 528 
remains under consideration. Professor Bradt explained that close monitoring would continue in 529 
the upcoming months and that he would report again at the fall Advisory Committee meeting. 530 
 

Attorney Admissions 531 
 
 Professors Struve and Bradt, the co-reporters of the intercommittee group considering 532 
proposals to more easily facilitate attorney admissions to the district courts, rested on the materials 533 
in the agenda book in light of the late hour. Professor Struve noted that the committee was still 534 
engaged in research and outreach and would report on its progress in the fall. 535 
 

Items to be Dropped from the Agenda 536 
 
 Professor Marcus outlined several proposed amendments that are recommended to be 537 
dropped from the agenda. He thanked those who submitted these thoughtful proposals, even 538 
though after careful consideration the reporters recommend that the Advisory Committee not 539 
pursue them. 540 
 
 First, several creative and thoughtful proposals from Sai (24-CV-O; P; Q; R). These 541 
proposals center on making various practices currently covered by local rules uniform throughout 542 
the country. One proposal would mandate uniform word and line limitations throughout the district 543 
courts for various filings. Another would be to create a new set of federal “common rules” based 544 
on practices apparently adopted by most or all districts. As Professor Marcus explained, while 545 
more uniformity on these matters might make life easier for attorneys practicing in multiple 546 
districts, the local rules represent important variation and experimentation among the districts, for 547 
whom “one size may not fit all.” As a result, a national set of rules covering issues related to filings 548 
does not seem promising. 549 
 
 Second, Joshua Goodrich proposed amending Rule 12(f) to allow motions to strike material 550 
in legal briefs and memoranda (24-CV-T). The current rule applies only to pleadings, and Mr. 551 
Goodrich believes there should be an opportunity to file such a motion to expunge redundant or 552 
scandalous material from other filings. As noted in the agenda book, the extent of the need for such 553 
a rule is unclear, and adding such a motion to Rule 12 could create confusion over the effect of 554 
that motion on the timing of the defendant’s answer. Moreover, adding opportunities to make 555 
motions to strike materials in an adversary’s papers may increase friction instead of inducing 556 
civility. 557 
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 Third, Serena Morones suggests limiting the duration of expert depositions to four hours 558 
under Rule 30(d)(1) (25-CV-A). Essentially, she contends that the current limit of seven hours is 559 
inhumane and overlong given the prior production of an expert report. This leads to unnecessarily 560 
long depositions during which opposing counsel seeks to bully or trap the expert witness into a 561 
sound bite that may later be grist for a Daubert motion. Professor Marcus noted that the seven-562 
hour limit may be worthy of further discussion, but that expert depositions are an unlikely target 563 
for special treatment, especially when experts are likely compensated for appearing at a deposition, 564 
unlike lay witnesses.  565 
 
 No Advisory Committee member expressed opposition to removing these items from the 566 
agenda. 567 
 

Federal Judicial Center Update 568 
 
 Judge Rosenberg then turned to representatives from the Federal Judicial Center, Drs. 569 
Emery Lee and Tim Reagan (remotely), to elaborate on their memo updating the Advisory 570 
Committee on the Center’s recent activities. Reagan noted that one project the Center is working 571 
on is collecting best practices from districts that allow unrepresented litigants to use electronic 572 
filing. The Center has compiled the districts’ policies and looks forward to releasing a report soon. 573 
Professor Marcus noted that this information will be very useful as the advisory committees 574 
continue to investigate this issue. 575 
 

Adjournment 576 
 
 With the agenda accomplished, Judge Rosenberg turned the floor over to Judge Bates, who 577 
took the occasion to “say goodbye” to the Advisory Committee after having attended every 578 
meeting for the last nine years. Since his term as Standing Committee Chair is expiring at the end 579 
of the summer, this will be his last meeting as a committee member or chair. He thanked the 580 
committee members for their dedication and care. Judge Bates wished the Advisory Committee 581 
best of luck in its efforts. 582 
 
 Judge Rosenberg, in turn, thanked Judge Bates on behalf of the Advisory Committee for 583 
his years of service, as chair of both this committee and the Standing Committee. She thanked him 584 
for his calm and dedicated leadership and for setting the very high standard that we all aim to 585 
reach. 586 
 
 With that, Judge Rosenberg adjourned the meeting. 587 
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PROPOSED AMENDMENT TO THE FEDERAL 
RULES OF CIVIL PROCEDURE1        

 
 

Rule 45. Subpoena 1 
 

* * * * * 2 

(b) Service. 3 
 

(1) By Whom and How; Tendering Means; 4 

Notice Period; Fees. 5 

(A) By Whom and How. Any person who 6 

is at least 18 years old and not a party 7 

may serve a subpoena. Serving a 8 

subpoena requires delivering a copy 9 

to the named person by: 10 

(i)  delivering it to the individual 11 

personally; 12 

(ii) leaving a copy at the person’s 13 

dwelling or usual place of 14 

 
 1 New material is underlined in red; matter to be omitted 
is lined through. 
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abode with someone of 15 

suitable age and discretion 16 

who resides there; 17 

(iii)  sending a copy to the person’s 18 

last known address by a 19 

method of United States mail 20 

or commercial-carrier 21 

delivery, if the selected 22 

method provides confirmation 23 

of actual receipt; or 24 

(iv) using another means that is 25 

authorized by the court for 26 

good cause and that is 27 

reasonably calculated to give 28 

notice. 29 

(B) Time to Serve if Attendance Is 30 

Required; Tendering Fees. and, iIf 31 

the subpoena requires that the named 32 
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person’s attendance, a trial, hearing, 33 

or deposition, unless the court orders 34 

otherwise, the subpoena must be 35 

served at least 14 days before the date 36 

on which the person is commanded to 37 

attend. In addition, the party serving 38 

the subpoena requiring the person to 39 

attend must tendering the fees for 1 40 

day’s attendance and the mileage 41 

allowed by law at the time of service, 42 

or at the time and place the person is 43 

commanded to appear. Fees and 44 

mileage need not be tendered when 45 

the subpoena issues on behalf of the 46 

United States or any of its officers or 47 

agencies. 48 

* * * * * 49 
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Committee Note 50 

 Rule 45(b)(1) is amended to clarify what is meant by 51 
“delivering” the subpoena. Courts have disagreed about 52 
whether the rule requires hand delivery. Though service of a 53 
subpoena usually does not present problems—particularly 54 
with regard to deposition subpoenas—uncertainty about 55 
what the rule requires has on occasion caused delays and 56 
imposed costs. 57 

 The amendment removes that ambiguity by 58 
providing that methods authorized under Rule 4(e)(2)(A) 59 
and (B) for service of a summons and complaint constitute 60 
“delivery” of a subpoena. Though the issues involved with 61 
service of a summons are not identical with service of a 62 
subpoena, the basic goal is to give notice and the authorized 63 
methods should assure notice. In place of the current rule’s 64 
use of “delivering,” these methods of service also are 65 
familiar methods that ought easily adapt to the subpoena 66 
context. 67 

 The amendment also adds another option—service 68 
by United States mail or commercial carrier to the person’s 69 
last known address, if the selected method provides 70 
confirmation of actual receipt. The rule does not prescribe 71 
the exact means of confirmation, but courts should be alert 72 
to ensuring that there is reliable confirmation of actual 73 
receipt. Cf. Rule 45(b)(4) (proving service of subpoena). 74 
Experience has shown that this method regularly works and 75 
is reliable. 76 

 The amended rule also authorizes a court order 77 
permitting an additional method of serving a subpoena so 78 
long as that method is reasonably calculated to give notice. 79 
A party seeking such an order must establish good cause, 80 
which ordinarily would require at least first resort to the 81 
authorized methods of service. The application should also 82 
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demonstrate that the proposed method is reasonably 83 
calculated to give notice. 84 

 The amendment adds a requirement that the person 85 
served be given at least 14 days notice if the subpoena 86 
commands attendance at a trial, hearing, or deposition. 87 
Rule 45(a)(4) requires the party serving the subpoena to give 88 
notice to the other parties before serving it, but the rule does 89 
not presently require any advance notice to the person 90 
commanded to appear. Compliance may be difficult without 91 
reasonable notice. Providing 14-day notice is a method of 92 
avoiding possible burdens on the person served. In addition, 93 
emergency motions for relief from a subpoena can burden 94 
courts. For good cause, the court may shorten the notice 95 
period on application by the serving party. 96 

 The amendment also simplifies the task of serving 97 
the subpoena by removing the requirement that the witness 98 
fee under 28 U.S.C. § 1821 be tendered at the time of service 99 
as a prerequisite to effective service. Though tender at the 100 
time of service should be done whenever practicable, the 101 
amendment permits tender to occur instead at the time and 102 
place the subpoena commands the person to appear. The 103 
requirement to tender fees at the time of service has in some 104 
cases further complicated the process of serving a subpoena, 105 
and this alternative should simplify the task. 106 

 




