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Carolyn A. Dubay

Secretary

Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
One Columbus Circle NE, Room 7-300
Washington, DC 20544

Re: Support for Proposed Amendment to Federal Rule of Criminal Procedure 15

Dear Ms. Dubay,

We write in support of the proposed amendment to Federal Rule of Criminal Procedure 15 to
allow limited pretrial depositions. As many others have expressed, the proposal is an important and
practicable step towards re-balancing what is often a lopsided evidentiary process that can unfairly
position criminal defendants. Not only would the proposed revision afford defense counsel a greater
ability to expose any abuses of prosecutorial power or government overreach, but it would also allow
key case facts, which otherwise could remain unknown, to be brought to light before trial. For these
reasons, we join our peers in the legal community advocating for this change.

As Rule 15 operates currently, criminal defense counsel may not become aware until far down
the line (if at all), of instances when federal law enforcement overreaches or inappropriately exercises
bias. By modifying the discovery process to allow direct, pretrial questioning of selected government
witnesses, defense counsel would be able to ask pointed questions aimed at uncovering any improper
government conduct in the early stages of a criminal case. In acting as a check on law enforcement,
the proposal serves the interest of justice without materially increasing case duration or posing an
unreasonable burden on the government. Government missteps during a grand jury investigation, for
example, may not be identifiable solely through the production of indictment evidence and materials.
A direct, pretrial line of questioning, on the other hand, only installs more truth, fairness, and a
mechanism for accountability in the criminal legal system.

In this same vain and as others have expressed, the proposed amendment gives defense counsel
an opportunity to expose any Brady violations that may undermine their client’s defense, in the pretrial
stage. Instead of solely relying on government-produced discovery to understand case evidence,
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deposing limited witnesses could expose important exculpatory evidence that was either intentionally,
or unintentionally, omitted from discovery productions. This defense-led mechanism would increase
transparency of investigative methods and evidence in ways that could significantly alter case

outcomes. And critically, courts would still maintain their important gatekeeping function to limit the
scope of pre-trial depositions as necessary and upon challenge by the government.

The criminal justice system is founded on the idea that the burden of proof is on the accuser
and requires prosecutors to prove guilt beyond a reasonable doubt. For the evidentiary system to
embody this principle more closely, the pretrial discovery process must afford defendants and their
counsel the needed opportunity to understand the totality of the evidence against them to make
essential decisions concerning pretrial resolutions or to be better prepared to satisfy their obligation to
provide effective assistance of counsel to their client. Accordingly, we strongly voice our full support
for, and agree with other practitioners, that allowing limited pretrial depositions is a practical reform
that moves the criminal process towards this fundamental ideal.

Sincerely,
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Abbe David Lowell

Founding Member
Lowell & Associates, PLLC
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David. A. Kolansky

Counsel
Lowell & Associates, PLLC
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