
September 1, 2026 

Via email: rulescommittee_secretary@ao.uscourts.gov 

Carolyn A. Dubay, Secretary  
Committee on Rules of Practice and Procedure  
Administrative Office of the United States Courts 
One Columbus Circle, NE, Room 7-300  
Washington, D.C. 20544  

Re: Proposal to Amend Fed. R. Crim. P. 15  

Dear Ms. Dubay and the Committee on Rules of Practice and Procedure: 

I write in support of amending Rule 15 of the Federal Rules of Criminal Procedure to provide for 
discovery depositions in federal criminal cases. I am an Associate Professor of Law at the University 
of Wisconsin, where my research examines the historical development of procedural rules and the 
ways in which informational asymmetries can deprive criminal proceedings of facts essential to fair 
outcomes. 

I agree with the letters linking depositions to greater factual accuracy and will not repeat their well-
articulated arguments here. Instead, I advance three propositions: historical defects in the formation 
of the criminal rules continue to shape modern practice; the adequacy of the process afforded 
criminal litigants should be assessed in light of civil practice; and trial is no substitute for pretrial 
discovery. I conclude by addressing recurring arguments against formal discovery in criminal cases. 

Why does the history of federal reform matter? Whenever the propriety of formal discovery in 
criminal cases is at issue, this history is important for two reasons: one, prosecutorial interests 
dominated the rulemaking process, while the defense community was unrepresented; and two, reform 
occurred during the height of Jim Crow, when allowing a defendant of color to question White 
witnesses would have transgressed the prevailing racial order. These illegitimate features of the 
process contributed to the removal of a formal discovery phase from criminal matters. 

I say removal, because the first draft of the federal rules proposed in 1941 contained formal 
discovery provisions, including document requests and depositions.1 To review this draft, the 
Supreme Court appointed a committee that included ten current or former prosecutors.2 The glaring 
omission was the lack of any criminal defense attorneys, despite the existence of established public 
defender offices at the time.3 This prosecutor-dominated committee adopted innovations from civil 

1 ADVISORY COMMITTEE ON RULES OF CRIMINAL PROCEDURE, RULES OF CRIMINAL PROCEDURE FOR THE DISTRICT
COURTS OF THE UNITED STATES r. 2 (Sept. 8, 1941). I have attached an excerpt of the first draft of the federal rules as 
Exhibit A. See, e.g., Rule 26 (Depositions) and Rule 34 (Requests for Documents and Things). Note, that restrictions 
articulated in Rule 27 reflected those in the civil analogue at the time. Fed. R. Crim. P. 2, missing from the attached 
copy, read, “Each of these Rules of Criminal Procedure which duplicates or which corresponds to a Federal Rule of 
Civil Procedure bears the same rule number as the civil rule which it duplicates or to which it corresponds in title or 
in function. The procedure under these rules is designed to conform as closely as possible to the procedure under the 
Federal Rules of Civil Procedure, and these rules shall be construed with that purpose in view.” 
2 Meyn, Why Civil and Criminal, 86 FORDHAM L. REV. 697, 728-29 (2017). Also included: two legal academics and 
five civil litigators—reflecting the Court’s openness to borrowing from the civil model.  
3 SARA MAYEUX, FREE JUSTICE, at 30, 50 (2020). 
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reform that only benefitted the prosecutor—including notice pleading and the joinder of charges and 
defendants.4 The committee in turn rejected proposed rules that could frustrate prosecutorial 
intentions; most significantly, a pretrial discovery phase. The resulting framework left defendant 
dependent on the prosecutor for facts.5 In the context of Jim Crow, excluding a formal discovery 
phase also preserved the color line.6 Adopted in 1946, the criminal rules were retrogressive for the 
accused. 
 
This history remains with us. Since 1946, any amendment to the Federal Rules of Criminal Procedure 
must contend with a template that, however deeply flawed in its creation, has been normalized by 
over 80 years of practice. The rules have yet to provide a formal discovery period as robust as what 
was originally proposed.  
 
The due process afforded to criminal litigants should be assessed against the benchmark of modern 
civil practice. Foundational to the rules of civil procedure are efforts to balance access to courts with 
adequate notice, factual disclosure with litigation costs, and procedural efficiency with resolution on 
the merits.7 Measured against this model, the criminal rules fall short of minimum expectations of 
procedural fairness. Imagine asking a civil defense attorney to settle a case based on the findings of 
plaintiff. However implausible that scenario in civil litigation, its criminal analogue occurs every day 
when defendants enter guilty pleas with little opportunity to participate in the case’s factual 
development. The values that animate civil procedure should be no less central to criminal procedure. 
 
Trial is no substitute for pretrial discovery. Civil reformers viewed pretrial discovery as essential to a 
fair trial. Fact revelation requires two participants in an adversarial proceeding. Under modern 
standards, the lack of a formal discovery period threatens to render a defendant a spectator in their 
own case.  
 
Liability is not an on and off switch; a person is rarely guilty of the charges or innocent. Civil 
discovery reflects this reality: the question is often not whether defendant is liable, but rather how 
liable. Sentencing ranges express this reality, as mitigating or aggravating factors shape the 
appropriate outcome; pretrial discovery is essential to getting this right. Most civil and criminal cases 
resolve pretrial, which only highlights the importance of formal discovery. Going to trial in the 
absence of pretrial discovery presents fairness concerns that were raised by civil reformers a hundred 
years ago. Whether trial is actually a crucible of truth depends on informed parties. Trial does not 
permit discovery. Trial strategies are based on the information made available during the pretrial 
period. Pretrial discovery permits parties to understand the dispute and seek resolutions that come 
closer to achieving fair and just outcomes. Pretrial discovery also establishes a procedural justice 
norm that further legitimizes outcomes. 
 

 
4 Special Assistant to the Attorney General Alexander Holtzoff remarked it would now be sufficient to simply allege, 
“that the defendant murdered John Smith by a fatal gunshot wound.” HEARING BEFORE THE ADVISORY COMMITTEE 
ON RULES OF CRIMINAL PROCEDURE, United States Supreme Court 201 (Sept. 8-10, 1941). 
5 The Court would later clarify that a prosecutor’s failure to disclose pretrial facts, however relevant, would not violate 
the Constitution. Ion Meyn, Flipping the Script on Brady, 95 IND. L.J. 883, 897-901 (2020). See also, Justin Murray, 
Brady’s Shadow, 112 VIRGINIA L. REV. (Forthcoming 2026). 
6 Ion Meyn, Constructing Separate and Unequal Courtrooms, 63 ARIZ. L. REV. 1, 28-38 (2021).  
7 Alan B. Morrison, The Necessity of Tradeoffs in a Properly Functioning Civil Procedure System, 90 OR. L. REV. 
993, 1005-20 (2012); Martin Reddish, Pleading, Discovery, and the Federal Rules: Exploring the Foundation of 
Modern Procedure, 64 FLORIDA L. REV. 845, 856, 871 (2012). 
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Formal discovery also reinforces protections that constitutional rights are meant to provide. First and 
foremost, the right to effective assistance of counsel is inseparable from the discovery tools that are 
made available to defense counsel. When I began practicing criminal law after years as a civil 
litigator, I felt as though I entered a boxing ring with my hands tied behind my back. How could I 
meaningfully test the government’s case in the dark? Police reports were available in state court, but 
they reflected only the officers’ accounts. I did not know what questions the officers had asked 
witnesses, and I could not treat their reports as reliable narratives or adequate substitutes for 
conducting my own witness examinations. Second, the lack of pretrial discovery impairs the effective 
litigation of suppression motions. A suppression hearing should not serve as a substitute for 
discovery. Counsel should be able to use pretrial discovery tools to determine whether a suppression 
motion is warranted, and if so, to inform the motion and hearing.  
 
Responding to recurring arguments against formal discovery in criminal cases. Two common 
justifications for the status quo are that: (1) a criminal defendant’s Fifth Amendment right against 
self-incrimination makes it unfair to grant the accused formal discovery rights, and (2) criminal 
defendants will use formal discovery rights to commit perjury and intimidate witnesses.8 
 
The first justification is that defendant should not receive discovery because the Fifth Amendment 
prevents the State from obtaining certain information. Justice William Brennan thought this argument 
reflected an “intolerance upon any suggestion that the accused may have rights.”9 If exercising a 
constitutional right justifies imposing a procedural disadvantage on its beneficiary, why should the 
State not face a corresponding disadvantage because it possesses constitutionally derived police 
powers? Similarly, should a civil litigant who invokes the spousal privilege receive less discovery 
merely because the opposing party cannot invoke the same privilege? In the end, the objection seeks 
to prove too much, as the Fifth Amendment poses little obstacle to many forms of discovery.10  
 
Generalized concerns about intimidation and perjury are likewise insufficient to justify withholding 
formal discovery from every defendant. As an initial matter, “intimidation” is an incredibly imprecise 
term. A report posted by the Office of Justice Programs, for example, observes, “some victims and 
witnesses have reported that even when simply executing their duties, law enforcement officers, 
prosecutors, defense attorneys and judges can be intimidating.”11 Second, the availability of discovery 

 
8 RONALD JAY ALLEN, ET AL., COMPREHENSIVE CRIMINAL PROCEDURE, 1176 (6th ed.) (2025) (stating, “Opponents of 
“civil-style” discovery frequently cite the possibility that defendants will misuse discovery—to intimidate 
witnesses…or concoct plausible but perjurious defenses that result in false acquittals” and raising Fifth Amendment 
argument); ERWIN CHEMERINSKY & LAURIE LEVENSON, CRIMINAL PROCEDURE, 863 (5th ed. 2025) (stating, “most 
jurisdictions limit the discovery available to the defense, in part because of concerns about witness intimidation and 
the fabrication of evidence. Conversely, concerns about interference with the defendant’s Fifth Amendment privilege 
against self-incrimination limit the prosecutor’s right to reciprocal discovery from the defense.”); MARC MILLER, ET 
AL., CRIMINAL PROCEDURES: PROSECUTION AND ADJUDICATION, 251 (Aspen 7th ed.) (2023) (stating, “Rules that limit 
disclosure of prosecution witnesses also reflect worries that defendants will engage in witness tampering, bribery, and 
intimidation.”); JOSHUA DRESSLER, ET. AL., CRIMINAL PROCEDURE: PROSECUTING CRIME 948 (8th ed.); YALE 
KAMISAR, ET AL. MODERN CRIMINAL PROCEDURE 1020 (West 16th ed.) (2023) (stating that the approach of Rule 16 
is informed by the “risk of witness intimidation” as well as prosecutorial concerns that witnesses were “fearful of 
retaliation or harassment”). 
9 William Brennan, The Criminal Prosecution: Sporting Event or Quest for Truth; A Progress Report, 68 
WASHINGTON U. L. Q. 1, 14 (1990). 
10 Williams v. Florida, 399 U.S. 78 (1970) (expanding permissible prosecutorial discovery through a narrow 
construction of the Fifth Amendment privilege against compelled self-incrimination). 
11 United States Department of Justice, Office of Justice Programs, Evading Justice: The Pervasive Nature of 
Witness Intimidation, NCJ Number 244050, fn 11. 
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tools has an unclear causal connection to intimidation. With respect to severe (and rare) forms of 
intimidation, a National Institute of Justice report identifies fear, strong community ties, and deep-
seated distrust of law enforcement as reasons for witnesses’ reluctance to cooperate—factors that exist 
independently of whether defendants possess formal discovery rights.12  
 
Moreover, acts of witness intimidation may be admitted as evidence of consciousness of guilt and may 
expose a defendant to additional serious charges. Focusing exclusively on misconduct by defendants 
also obscures the other side of the problem: formal discovery can expose perjury by government 
witnesses, while its absence can conceal perjury or intimidation by institutional actors, including law 
enforcement and informants. A witness on probation, for example, may believe that contradicting the 
government will jeopardize the witness’s liberty. Depositions are especially effective at exposing these 
pressures and testing their effect on a witness’s account. The architects of the civil rules likewise 
anticipated that litigants might commit perjury; they concluded that pretrial discovery was a means of 
detecting it, not a reason to leave adverse parties uninformed. 
 
Finally, concerns about perjury and intimidation may derive unearned credibility from persistent 
narratives of racial dangerousness. Those narratives are not always explicit. One criminal-procedure 
casebook, for example, quotes a 1953 decision for the proposition that “[m]any witnesses, if they know 
that the defendant will have knowledge of their names prior to trial, will be reluctant to come forward 
with information during the investigation of the crime.”13 The decision was written by Arthur 
Vanderbilt, chair of the original advisory committee that removed discovery provisions from the 
original draft of the federal rules. In that same opinion, Vanderbilt arguably invoked a racialized 
rationale for restricting the disclosure of information to criminal defendant.14 
 
A final point. Any policymaking body in the United States considering procedural reform should 
confront two defining features of the criminal legal system: mass incarceration and racial disparity.15 
In civil litigation, heightened pleading requirements and a formal discovery phase acts as a check 
against plaintiffs that asks them to consider the strength of the claim and its importance. In contrast, 
the criminal rules have lower barriers to charging while preserving restrictions on formal discovery, a 
framework that facilitates mass incarceration by removing justified points of friction from the 
system’s pipeline—procedural safeguards that might otherwise test constitutional concerns or the 
factual basis for prosecution before conviction.16  
 
Relatedly, the resulting informational asymmetry also impairs prosecutors’ ability to exercise their 
discretion in a fully informed manner. When defense counsel lacks timely access to the evidence, 
prosecutors are less likely to encounter facts that might warrant dismissal, a charge reduction, or a 
more favorable plea offer. In addition, defense attorneys should be able to question motivations for 

 
12 Kerry Murphy Healey, Victim and Witness Intimidation: New Developments and Emerging Responses, (National 
Institute of Justice, Oct. 1995) (NCJ No. 156555).  
13 DRESSLER, CRIMINAL PROCEDURE at 948 (citing to State v. Tune, 13 N.J. 203, 98 A.2d 881 (1953)). 
14 When the dissent noted the disclosures sought by defendant were available to defendants in Britain, Vanderbilt 
responded, “disrespect for law” had not “disappeared as the criminal statistics indicate in certain segments of the 
American population.” Tune, 98 A.2d 881 at 889. 
15 See, Commentary, ABA CRIMINAL JUSTICE STANDARDS, DIVERSION. 
16 Ion Meyn, Discovery and Darkness: The Information Deficit in Criminal Disputes, 79 BROOKLYN L. REV. 1091, 
1108-1120 (surveying consequences of lack of formal discretionary discovery powers for criminal defendants) (2013); 
Meyn, The Haves, at 1804-1805; Russell Gold, Carissa Hessick & Andrew Hessick, Civilizing Criminal Settlements, 
97 B.U. L. REV. 1607, 1610 (2017) (showing how criminal rules and severe sentencing regimes force “defendants to 
settle meritless cases or proceed to trial and risk substantially greater sentences”). 
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stops and arrests, especially motivations that may constitute Fourteenth Amendment violations, but 
absent deposition power and other formal discovery tools, are impossible to determine.17 
 
Thank you for your consideration of my comments. Please do not hesitate to contact me with any 
questions or concerns. 
 
Sincerely, 
 
 
Ion Meyn 
  
  

 
17 This last point recognizes the influence that amendments to the federal rules have on shaping state rules. 
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Exhibit A 
Excerpt of the first proposed draft of the Federal Rules of Criminal Procedure 

Excerpt includes: Table of contents, as well as proposed Rules 26-36 (Discovery Section) 
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