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September 1, 2026
Via email: rulescommittee secretary(@ao.uscourts.gov

Carolyn A. Dubay, Secretary

Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
One Columbus Circle, NE, Room 7-300
Washington, D.C. 20544

Re: Proposal to Amend Fed. R. Crim. P. 15
Dear Ms. Dubay and the Committee on Rules of Practice and Procedure:

I write in support of amending Rule 15 of the Federal Rules of Criminal Procedure to provide for
discovery depositions in federal criminal cases. I am an Associate Professor of Law at the University
of Wisconsin, where my research examines the historical development of procedural rules and the
ways in which informational asymmetries can deprive criminal proceedings of facts essential to fair
outcomes.

I agree with the letters linking depositions to greater factual accuracy and will not repeat their well-
articulated arguments here. Instead, I advance three propositions: historical defects in the formation
of the criminal rules continue to shape modern practice; the adequacy of the process afforded
criminal litigants should be assessed in light of civil practice; and trial is no substitute for pretrial
discovery. I conclude by addressing recurring arguments against formal discovery in criminal cases.

Why does the history of federal reform matter? Whenever the propriety of formal discovery in
criminal cases is at issue, this history is important for two reasons: one, prosecutorial interests
dominated the rulemaking process, while the defense community was unrepresented; and two, reform
occurred during the height of Jim Crow, when allowing a defendant of color to question White
witnesses would have transgressed the prevailing racial order. These illegitimate features of the
process contributed to the removal of a formal discovery phase from criminal matters.

I say removal, because the first draft of the federal rules proposed in 1941 contained formal
discovery provisions, including document requests and depositions.! To review this draft, the
Supreme Court appointed a committee that included ten current or former prosecutors.” The glaring
omission was the lack of any criminal defense attorneys, despite the existence of established public
defender offices at the time.? This prosecutor-dominated committee adopted innovations from civil

! ADVISORY COMMITTEE ON RULES OF CRIMINAL PROCEDURE, RULES OF CRIMINAL PROCEDURE FOR THE DISTRICT
COURTS OF THE UNITED STATES 1. 2 (Sept. 8, 1941). I have attached an excerpt of the first draft of the federal rules as
Exhibit A. See, e.g., Rule 26 (Depositions) and Rule 34 (Requests for Documents and Things). Note, that restrictions
articulated in Rule 27 reflected those in the civil analogue at the time. Fed. R. Crim. P. 2, missing from the attached
copy, read, “Each of these Rules of Criminal Procedure which duplicates or which corresponds to a Federal Rule of
Civil Procedure bears the same rule number as the civil rule which it duplicates or to which it corresponds in title or
in function. The procedure under these rules is designed to conform as closely as possible to the procedure under the
Federal Rules of Civil Procedure, and these rules shall be construed with that purpose in view.”

2 Meyn, Why Civil and Criminal, 86 FORDHAM L. REV. 697, 728-29 (2017). Also included: two legal academics and
five civil litigators—reflecting the Court’s openness to borrowing from the civil model.

3 SARA MAYEUX, FREE JUSTICE, at 30, 50 (2020).
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reform that only benefitted the prosecutor—including notice pleading and the joinder of charges and
defendants.* The committee in turn rejected proposed rules that could frustrate prosecutorial
intentions; most significantly, a pretrial discovery phase. The resulting framework left defendant
dependent on the prosecutor for facts.’ In the context of Jim Crow, excluding a formal discovery
phase also preserved the color line.® Adopted in 1946, the criminal rules were retrogressive for the
accused.

This history remains with us. Since 1946, any amendment to the Federal Rules of Criminal Procedure
must contend with a template that, however deeply flawed in its creation, has been normalized by
over 80 years of practice. The rules have yet to provide a formal discovery period as robust as what
was originally proposed.

The due process afforded to criminal litigants should be assessed against the benchmark of modern
civil practice. Foundational to the rules of civil procedure are efforts to balance access to courts with
adequate notice, factual disclosure with litigation costs, and procedural efficiency with resolution on
the merits.” Measured against this model, the criminal rules fall short of minimum expectations of
procedural fairness. Imagine asking a civil defense attorney to settle a case based on the findings of
plaintiff. However implausible that scenario in civil litigation, its criminal analogue occurs every day
when defendants enter guilty pleas with little opportunity to participate in the case’s factual
development. The values that animate civil procedure should be no less central to criminal procedure.

Trial is no substitute for pretrial discovery. Civil reformers viewed pretrial discovery as essential to a
fair trial. Fact revelation requires two participants in an adversarial proceeding. Under modern
standards, the lack of a formal discovery period threatens to render a defendant a spectator in their
own case.

Liability is not an on and off switch; a person is rarely guilty of the charges or innocent. Civil
discovery reflects this reality: the question is often not whether defendant is liable, but rather how
liable. Sentencing ranges express this reality, as mitigating or aggravating factors shape the
appropriate outcome; pretrial discovery is essential to getting this right. Most civil and criminal cases
resolve pretrial, which only highlights the importance of formal discovery. Going to trial in the
absence of pretrial discovery presents fairness concerns that were raised by civil reformers a hundred
years ago. Whether trial is actually a crucible of truth depends on informed parties. Trial does not
permit discovery. Trial strategies are based on the information made available during the pretrial
period. Pretrial discovery permits parties to understand the dispute and seek resolutions that come
closer to achieving fair and just outcomes. Pretrial discovery also establishes a procedural justice
norm that further legitimizes outcomes.

4 Special Assistant to the Attorney General Alexander Holtzoff remarked it would now be sufficient to simply allege,
“that the defendant murdered John Smith by a fatal gunshot wound.” HEARING BEFORE THE ADVISORY COMMITTEE
ON RULES OF CRIMINAL PROCEDURE, United States Supreme Court 201 (Sept. 8-10, 1941).

5 The Court would later clarify that a prosecutor’s failure to disclose pretrial facts, however relevant, would not violate
the Constitution. Ion Meyn, Flipping the Script on Brady, 95 IND. L.J. 883, 897-901 (2020). See also, Justin Murray,
Brady’s Shadow, 112 VIRGINIA L. REV. (Forthcoming 2026).

® Ion Meyn, Constructing Separate and Unequal Courtrooms, 63 AR1z. L. REV. 1, 28-38 (2021).

7 Alan B. Morrison, The Necessity of Tradeoffs in a Properly Functioning Civil Procedure System, 90 OR. L. REV.
993, 1005-20 (2012); Martin Reddish, Pleading, Discovery, and the Federal Rules: Exploring the Foundation of
Modern Procedure, 64 FLORIDA L. REV. 845, 856, 871 (2012).
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Formal discovery also reinforces protections that constitutional rights are meant to provide. First and
foremost, the right to effective assistance of counsel is inseparable from the discovery tools that are
made available to defense counsel. When I began practicing criminal law after years as a civil
litigator, I felt as though I entered a boxing ring with my hands tied behind my back. How could I
meaningfully test the government’s case in the dark? Police reports were available in state court, but
they reflected only the officers’ accounts. I did not know what questions the officers had asked
witnesses, and I could not treat their reports as reliable narratives or adequate substitutes for
conducting my own witness examinations. Second, the lack of pretrial discovery impairs the effective
litigation of suppression motions. A suppression hearing should not serve as a substitute for
discovery. Counsel should be able to use pretrial discovery tools to determine whether a suppression
motion is warranted, and if so, to inform the motion and hearing.

Responding to recurring arguments against formal discovery in criminal cases. Two common
justifications for the status quo are that: (1) a criminal defendant’s Fifth Amendment right against
self-incrimination makes it unfair to grant the accused formal discovery rights, and (2) criminal
defendants will use formal discovery rights to commit perjury and intimidate witnesses.®

The first justification is that defendant should not receive discovery because the Fifth Amendment
prevents the State from obtaining certain information. Justice William Brennan thought this argument
reflected an “intolerance upon any suggestion that the accused may have rights.”” If exercising a
constitutional right justifies imposing a procedural disadvantage on its beneficiary, why should the
State not face a corresponding disadvantage because it possesses constitutionally derived police
powers? Similarly, should a civil litigant who invokes the spousal privilege receive less discovery
merely because the opposing party cannot invoke the same privilege? In the end, the objection seeks
to prove too much, as the Fifth Amendment poses little obstacle to many forms of discovery.'’

Generalized concerns about intimidation and perjury are likewise insufficient to justify withholding
formal discovery from every defendant. As an initial matter, “intimidation” is an incredibly imprecise
term. A report posted by the Office of Justice Programs, for example, observes, “some victims and
witnesses have reported that even when simply executing their duties, law enforcement officers,
prosecutors, defense attorneys and judges can be intimidating.”!' Second, the availability of discovery

8 RONALD JAY ALLEN, ET AL., COMPREHENSIVE CRIMINAL PROCEDURE, 1176 (6th ed.) (2025) (stating, “Opponents of
“civil-style” discovery frequently cite the possibility that defendants will misuse discovery—to intimidate
witnesses...or concoct plausible but perjurious defenses that result in false acquittals” and raising Fifth Amendment
argument); ERWIN CHEMERINSKY & LAURIE LEVENSON, CRIMINAL PROCEDURE, 863 (5th ed. 2025) (stating, “most
jurisdictions limit the discovery available to the defense, in part because of concerns about witness intimidation and
the fabrication of evidence. Conversely, concerns about interference with the defendant’s Fifth Amendment privilege
against self-incrimination limit the prosecutor’s right to reciprocal discovery from the defense.”); MARC MILLER, ET
AL., CRIMINAL PROCEDURES: PROSECUTION AND ADJUDICATION, 251 (Aspen 7th ed.) (2023) (stating, “Rules that limit
disclosure of prosecution witnesses also reflect worries that defendants will engage in witness tampering, bribery, and
intimidation.”); JOSHUA DRESSLER, ET. AL., CRIMINAL PROCEDURE: PROSECUTING CRIME 948 (8th ed.); YALE
KAMISAR, ET AL. MODERN CRIMINAL PROCEDURE 1020 (West 16th ed.) (2023) (stating that the approach of Rule 16
is informed by the “risk of witness intimidation” as well as prosecutorial concerns that witnesses were “fearful of
retaliation or harassment”).

® William Brennan, The Criminal Prosecution: Sporting Event or Quest for Truth; A Progress Report, 68
WASHINGTON U. L. Q. 1, 14 (1990).

10 Williams v. Florida, 399 U.S. 78 (1970) (expanding permissible prosecutorial discovery through a narrow
construction of the Fifth Amendment privilege against compelled self-incrimination).

! United States Department of Justice, Office of Justice Programs, Evading Justice: The Pervasive Nature of
Witness Intimidation, NCJ Number 244050, fn 11.
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tools has an unclear causal connection to intimidation. With respect to severe (and rare) forms of
intimidation, a National Institute of Justice report identifies fear, strong community ties, and deep-
seated distrust of law enforcement as reasons for witnesses’ reluctance to cooperate—factors that exist
independently of whether defendants possess formal discovery rights.'?

Moreover, acts of witness intimidation may be admitted as evidence of consciousness of guilt and may
expose a defendant to additional serious charges. Focusing exclusively on misconduct by defendants
also obscures the other side of the problem: formal discovery can expose perjury by government
witnesses, while its absence can conceal perjury or intimidation by institutional actors, including law
enforcement and informants. A witness on probation, for example, may believe that contradicting the
government will jeopardize the witness’s liberty. Depositions are especially effective at exposing these
pressures and testing their effect on a witness’s account. The architects of the civil rules likewise
anticipated that litigants might commit perjury; they concluded that pretrial discovery was a means of
detecting it, not a reason to leave adverse parties uninformed.

Finally, concerns about perjury and intimidation may derive unearned credibility from persistent
narratives of racial dangerousness. Those narratives are not always explicit. One criminal-procedure
casebook, for example, quotes a 1953 decision for the proposition that “[m]any witnesses, if they know
that the defendant will have knowledge of their names prior to trial, will be reluctant to come forward
with information during the investigation of the crime.”® The decision was written by Arthur
Vanderbilt, chair of the original advisory committee that removed discovery provisions from the
original draft of the federal rules. In that same opinion, Vanderbilt arguably invoked a racialized
rationale for restricting the disclosure of information to criminal defendant.'*

A final point. Any policymaking body in the United States considering procedural reform should
confront two defining features of the criminal legal system: mass incarceration and racial disparity.'
In civil litigation, heightened pleading requirements and a formal discovery phase acts as a check
against plaintiffs that asks them to consider the strength of the claim and its importance. In contrast,
the criminal rules have lower barriers to charging while preserving restrictions on formal discovery, a
framework that facilitates mass incarceration by removing justified points of friction from the
system’s pipeline—procedural safeguards that might otherwise test constitutional concerns or the
factual basis for prosecution before conviction.'

Relatedly, the resulting informational asymmetry also impairs prosecutors’ ability to exercise their
discretion in a fully informed manner. When defense counsel lacks timely access to the evidence,
prosecutors are less likely to encounter facts that might warrant dismissal, a charge reduction, or a
more favorable plea offer. In addition, defense attorneys should be able to question motivations for

12 Kerry Murphy Healey, Victim and Witness Intimidation: New Developments and Emerging Responses, (National
Institute of Justice, Oct. 1995) (NCJ No. 156555).

13 DRESSLER, CRIMINAL PROCEDURE at 948 (citing to State v. Tune, 13 N.J. 203, 98 A.2d 881 (1953)).

14 When the dissent noted the disclosures sought by defendant were available to defendants in Britain, Vanderbilt
responded, “disrespect for law” had not “disappeared as the criminal statistics indicate in certain segments of the
American population.” Tune, 98 A.2d 881 at 889.

15 See, Commentary, ABA CRIMINAL JUSTICE STANDARDS, DIVERSION.

16 Ton Meyn, Discovery and Darkness: The Information Deficit in Criminal Disputes, 79 BROOKLYN L. REv. 1091,
1108-1120 (surveying consequences of lack of formal discretionary discovery powers for criminal defendants) (2013);
Meyn, The Haves, at 1804-1805; Russell Gold, Carissa Hessick & Andrew Hessick, Civilizing Criminal Settlements,
97 B.U. L. REV. 1607, 1610 (2017) (showing how criminal rules and severe sentencing regimes force “defendants to
settle meritless cases or proceed to trial and risk substantially greater sentences”).




Rules Suggestion 26-CR-42

stops and arrests, especially motivations that may constitute Fourteenth Amendment violations, but
absent deposition power and other formal discovery tools, are impossible to determine.!”

Thank you for your consideration of my comments. Please do not hesitate to contact me with any
questions or concerns.

Sincerely,

fon

Ion Meyn

17 This last point recognizes the influence that amendments to the federal rules have on shaping state rules.
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Exhibit A

Excerpt of the first proposed draft of the Federal Rules of Criminal Procedure
Excerpt includes: Table of contents, as well as proposed Rules 26-36 (Discovery Section)
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Rules of Criminal Procedure
First Tentative Draft (9/8/1941)
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Adgisory Gonunittee on Rules of Trindral Procedure

SBupreme Umret of the Wnited States
Whashirgton, B. €.

0ffice of the Reporterp
1524 Supreme Court Building
August 29, 1941 -

To the Members of the Advisory Cemmittes:

A tentative and confidential draft of Rules of Criminal
Procedure is tranamlitted for cordsideration ai the meetlng ¢alled

' for September 8, 1941, The draft rules aye on the r{ghi-hand pages.

Opposite the draft rule, on the left-hand pages, are (1) the €ivil
Rule to which the Criminal Rule correspondd or wiich it duplicatea
and (2) constitutional and stdtutory proyigions and proposals such
as thoge of the American Law Institute Code. (%) Récommsndations
received Trom judges, lawyers, and otheps ;ai'a on the righf-hand
pages followlng the Criminal Rule, Ttate statutes; federal and
gtate decisians, and commenteries will he presented at the meeting.

The @overning principles which are bding followed in the
preparation of dhe dreft will be presented et the meeting, Several
questions of policy, as well as mghy. questiohs of {etall, -ghout both
the present dvaft and future drafis, have beeh formulated for' {he
conslderation of the Advisory Commitiee,

A specimen dlscussion putline and pame abatract forms are
placed at the end of the rules, A supply of these fprms will be
available, if desired, for use by members of the Comittee at the
nmeeting and In preperation of future drafis, '

Metthers of the Committee will find avallable at the Reporier's
office in Room 1524 stenographic assistence, telephone facilitles,

‘and any other services which can be provided for their convenlencge,

Siticerely yours,

( ; " E 5 a\ é - \_‘/

James J, Robipson
Reporter J}
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TABLE OF QONTINTS

The criminal rules follow as closely as podsibdle in orgapliza-
tion, in numberinmg &nd in subsbpnce the Federal Ruleg of Civil
Procedure. The criminal rules omlt those civil rule nymbers
which designate civil ruleg whithrare not duplicated by criminal

- rules or o which na criminal rules opprespond in $itle or in
function. Thig draft of the criminal. rubes algo omits s fow
¢ivil rule numbers for which apalogeus criminal fules sre in
preparation.

I SCOPE OF RULES

Rule 1. Scope of Rhles
Fule 2, Unifomity of Grimimal Pracedurs with Civil Procedurs

1T COMMENCEMENT OF CRIMINAL PRQCEEDING; SERVICE OF PROCHSS, PLEADINGS,
MOTIONS AND ORDERS. ' ‘

Rule 3. Commeficement of Urimdihel Pro¢eeding.
Bule 4. Progesst

Warrant or Swmwgong: Issuence

Same: Form

Same: By Whom Served

Same: How Served

Shme: Qther Service

Territoriel Limits of Effective Service
Return

Amendment
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Rule 5. Service and~Filing of Plesdings and Other Papers

(a) Service: When Required

(b) Same: How Made

{c) Seme: Numerqus Defendants
{d) Filing

() Filing with the Court Defined

Rula 6. Time

(a) Compuimtion

(b) Enlargemedt

(¢} Upaffected by Expiration of Teim

{d} For Motions ~ Affidavite

to) Additionsl Time After Service by Mail

IIT PLEADINGS AND MOTIOQNS
Rile 7. Pleadings Allowdd; Form of Motions
(a} Pleadings

(b} Motiona snd Other Papers
{c) Demurrers and Certaipn Bleas Abolished

-
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Signing of Pleaditigg
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Y. DEPOSITIONS AND DISCOVERY
Rule 26, Depositions Pefidlng Criminal Proceeding

(a) When Depositions May be Taken,
(b} Scope of Examination
%c) Freamination end Cross-Ixamination
d) Use of Deppsitions
{e) objections to Admisgibility T
(£) Bffect of Taking or Using Depositions

Rule 27. Depositions Bsfore Trial or Pendlng Appeal

{a) Before Trial
(b} Pending 4ppeal

Rule 28, . Persons Before Whom Depopitions May be Taken

a) Within the Wnited States
b) In Foreign Countries
o) Disqualification fon Intarest

Rule 29, . Stipulations Regerding the Taking of Depogitions.
Rule 30.  Depositiond Upon Oral Examination

fa) Nabige of Exagination:  Time

b} Ordors. for the Pratection of Partics and
Doponents -

(¢} Record of Examination; Oath; ObJections.

Sd) Motion to Terminate or Limit Exapingtion

o) Submission to Witnossy {harges; Sigoing

(£) Cortification and Filing by officer; Copies;
Notipgo of Mling.

(g) Fatlurd to Attenu or to Serve Subpoena;

Expongoes,

Rule 31, Deposiiloms of Witnesses Upon Written, Interrogatories

]

(4) Strving Tnterrogatories; Notice

b} officer to Take Responses and Prepare Record

¢} Notice of Filing

{a) orders for ‘the Protection of Paprties and
Deponente

Rul¢ 32.. Effect of Frrors and Irregularities in Depositions,
a) Aa to Commission
b) A5 to Disqualification of -0fficer
G} Aj to Taking of Deposition )
d¥ As to Completion and,Retwen of Depositions,

Rule 33,, Interrogstories fo Partlea
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Rule 34, Discovery. and Produ¢tign of Documents and Things for
Inspection, Copying, or Photogrephing.

Rule 35, Physical and Mental Examination of Persons

E_a) Order for Examination
b) Report of Fipdinge

Rule 36, Admissioh of Fa¢ts and of Genuineness of Documents

(a) Request for Admission
(b) Effect of Admission

Rule 37. Refusal to Make Discovery: C(onsequences

(a) Refusal to Answor

{b) Fallupe to Comply with Order

¢) Expenses. on Refusal to Admit

(d) Fallure of Party to Attend or Serve Answers
Ee) Fallure of Witnpss to Attend or Serve Answers
£} Exponscs Agalinst imited States

VI, TRIALS
Rule 38, Jury Trisl of Right
(a% Right Preserved
b } Demand
¢) Same; Specification of Issues
. d) Wdiver
Rule 39, Trial by Jury or by the: Court
(a) By Jury,
(b) By the Court
(¢) Advisory Jwry end Trial by Consent
Rule 40, Assignment of Cases for Trisl
Rule 41, Dismissal of Actlons * # %
Rulg k2, Consolidation; Separate Trials

(a) Consclidation
{b) Separate Trials

Rule 43, Evidence

(a) Form and Admissibility

{b) Scope of Examination and Cross~Examination
(¢} Record of Excluded Evidence

(4) Affirmation in Iieu of Oath

(o) Evidence on Motions
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Tentative Draft - September 8, 1541
(onfidentlal - Not Published

V. DEPOSITIONS AND DISCOVERY

1 Rule 26, Depositions Pending Criminel Proceeding, '
i
2 {a) When Depositions May be Taken, By leave of -court afber 1
) ‘ ;
' t
3 ' jurisdiction has besn obtained over any defendant W |
4 the testimony of any person, ir ’
' ' ]

— s

=Ty

5 whether a party or not, sublect to any privilege or right secured

6 to the defendant By the Comstitution or.laws of the United States,

T may be taken at the instance of the defendant, or at the instance
8 of the govermment if the defendant shall have taken the dsposition
; 9 of & witness as a prospective witness for the government; by deposi-
10 tion upon oral exsmination or writ*{fen interrogatories for use as
11 ovidence in the proceeding, The attendance of witness may be com-

12 pelled by the uwee of subpoena as provided in Rule 45. Depositions

1% shall be taken only in accordence with those rules, If a feposition

1% ig sbout to be taken without compliance with these ryles or for the

15 purpose of delay or othor obetruction 'oi‘ the progress and purposs

.

16 of the proceeding, the court may vacate the application for a’

17 comnimsion %o take tho depesition or may strike oubt the doposition
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18 if the depoaition shall have beeon so teken, The &eﬁosi‘tion of g
19 person confined in prison may be teken only by leave of court on

20 puch terms es the court prescribes,

€l (b) Scope of Examingtion. Unless otherwise ordeved by the

22 cowrt as provided by Rule 30 (b) or (d), the deponent may be
23 examined regarding any matier, not privileged, by provision of the
24 Constitution or laws of the Unlted States, whiock is relevant to

25 the subJoct matter involved in the pending aciion, whether relating

26 to the d.éfense or to the formal accusation of the examining party

27 or to the defense or formel accusation of any other party, including
28 the eximtence, 'description; nabure, oustody, condit.icn:, and locatien
29 of any books, documenta, or other tangible things and ‘i:he ldentity
30 and locatien of perscns having knowledge of relevant facta,

51 (¢} Exemination and Cross-Exemination, HExaminetion and orose.

32 examination of dopcnents may proceed as permitted at the trial
33 under the provislons of Rule 43 (b), oxcept that if the doposition
Z4 ig & depopitlon of the defendant teken at the instance of the

%5 defendant, the government mey eross-examine the defendent ppon
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36 gublect matiter other than that 6f his examingtion.in chief,

37 () Use of Deposttions. At the trial or upon the hearing of
'38 a motion or an jinterlocutory proceeding, eny part or all of a

39 deposition so far ag sdmissible under the rules of evidence:, may
L0 be used against any party vho was present or represented at thg
L1 teking of the deposition or who had due notice thereof;, in accord-

42 ence with any one of the following provisiona:

| 1+3 (1} Any deposition may be used by any perty for -the pur=
4l pose of contradlcting or impeaching the testimony of a deponent
ks a8 a witness,
46 (2) The deposition of a wltness of the govermment or of
47 & defendant wnder subdivision (a) of this rule or of ahy one
L8 wha at the time of taking the deposltion-was an oi'fi‘cer:.
49 director, or managing agent of a public or priwfa.‘l:e corporation,
_ 50 partoerahip, or assdclation which is a party may be vsed by
51 an adverse party for any pwpose, If a defendand walving his
52 yrivilege has given a deposi'bion; the depouition shall not be

53 admitbed in evidence or otherwise used at ths trial uhiess
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54 the defendent tesbifics at the trial, If the dofendant
55 ‘testifiels at the trial elther he or the governmenit may meke
56 ~ use of his deposition for any purpose,
57 (3) The deposition of a witness, whether or not a pa.r'by;
58 may be weed by any party for any purpose 1f the court finds:
59 1, that tho witness 1s dead; or 2, that the witness is at a
60 greator dlstanco than _ miles from the place of trial or
61 hearing, or i1s outr of the United Stetes, if the govermment or
62 the dofendant offoring tho dopositiom.satisfica the cowrt that
63 the absence of the witness was not procured by the party so
6 offering tho deposition; or 3; that the witness is unsblo to
65 attend. or testify because of age, sicknoss, or infirmity &te
66 tested by the vorificd statement of a physicglen, or imprison-
a7 menit; or 4, that tho perty offering +tho deposition hag beoen.
68 meablo to procure the attondance of the wiitmess by subpoena;
69 or 5, upon application and notlco, that suc}; exceptlional
70 ‘ circ\:umatancc‘:s pxlet as to meke 1t deslreble, in the intercst
T of Justico and with duo rogard to the jmportance of prosopting
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T2 the testimony of witnesses orally in open court, to allow

3 the deposition %o be uged,
y
7h (4) If only part of a depoaition is offered in evidence i}
75 by a party, an adverse party may require him to introduce all Ll
. : |
76 of 1% which is relevant to the part introduced, and any party
7 may introduce sny other parts, A4ny change in the identlty or |
. . }
78 the yumber of tho defondsnts doss not affect the right to use '
79 depositione previously teken; end, when a criminal procesding
8o in any court of the United States or of any state has been ]
a1 diaposed-of, or where a superseding written accusation has
s 82 been filed, or where angther criminal proceeding based on the
i !
83 same criminal act or tramsaction ls afterward brought to trial f
. 1.
8l ageinst cne or more of the same defendants, all depositions ]
!
8s laviwlly teken and duly filed In the former proceeding msy de '
86 used in the latter as if orlglnally taken therefor,
87 (e¢) oObjections to Admimeidility, Subject to the provisicns of
- |
88 Rule %2 (¢}, objection may be made at the trial or hearing to re-

89 celving in evidence any deposition or part thereof for any resson i

e

- ”‘A? e
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90 which would require the exclusion of the evidence if ‘he witness F
91 were then prement and testifying,

92 () Effect of Teking or Using Depositlons, A defendant or

T Ty

95 the govermment shall not he deemed to make a person his own witness

Sl for any purpose by teking his deposition, The iIntroduction In

[ ———

95 evidence of the depoaition or any part thereof for any purpose

96 other than that of contradicting or impeaching the deponent makes

97 the deponent the witness of the party introducing the deposition,

98 ‘but this eball not apply to the use by an adverse party of a

99 deposition as described in paragraph (2) subdivieion {d) of thia
100 rule, A% the trial or hearing any party may rebut any relevant

1 101 evidence contained in a deposition whether introduced by him or by

102 any other party.
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1 Rule 27. Depositiops Before Trial or Pendling Appe‘al.
o (&) Befors Trial,
3 (1) Petition, 4 defondant who desires to take thd
b . deposition of any person upon oral examination may, prior to
> arralgmuent or not more than days 'thereafter; file in
6 _ the dist}-ict court In which "'tha procoeding against him is
T yending a verdfied petition; vhich shall ghow: l;* the fatts
8 | ”?;lich he .d.esi.res to e}atg.blish.by .'bhe. propos@. te#f@ony and
9 his reabons for bellevihg that the establishing of such facts
10 is nocessery to prevent = fallure or delay of Justice, 2:, tho |
11 nemes and addresses of tho porsonsito bo oxamined ard the )]
12 placo where the examination is desired to be held.; 5; the ; &
. t
13 subatance of the testimony which he expocis to ‘elioi‘t' from F
[
1k each, 4; the roasons for the defendantls inebility fo produce |
15 such porsons in open court and for his inablility to préve the
16 substance of thelr proposed testimony in any mannor other
17 than by their ﬁ.eposit:!.cma:1 and 5; if depositions of more than
18 one wliness are to be taken, that tho tostimomy of such peysonb
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19 w11l not he merely cumiiative; apd the deferflant shall ask
20 for an order issuing a commlasion to take the depositicns of
al the persons to be examined. In the event thet the govermment
22 ghall desire to take depositions pursuant to Rule 26, the
23 attorney for the government shall follow the same yrocedure as
E .
2l that which 1s provided for the defendant by this rule,
25 (2) Notice and Service, The defeniant shall, within
26 days after £iling the petition, serve a totlce upon the it
:
27 ‘attorney for the government, together with a copy of the :
: 28 petition, stating that the defendant will apply to the courd, il
i
! 29 ab a time and Place named therein and not more than . days 4E
:
30 after sorvice of the notice, for the order described therein. Al
31 ° Within days after such service the attorney for the f!ﬁ
i
30 govermment may file.a petition in accordance with paragreph Ef ‘
2% (1) of this subdivision, and sghell, within daya aftor
3l guch filing, serve a coupy thoreof upon the defendant,
35 (3} oOrder and Examinationm,. After a petition for ‘taking
36 a deposltion ls sorved, the party served may within days,




Rules Suggestion 26-CR-42

Rule 27, Page 3 Tentative Draft - September 8, 1941
Gonfidential w Kot Published J\
37 or within ench furthsr time as may be prescribed by the court,
38 file an answer [under oath] in opposition to the petition,
39 The cowrt may In ite discretion, on its owm motlon or on ap-
ko plication of either perty, hold a hearing on the pstiticn, o ;
' ;
bl Unless from the facts established by the petition or hearing, -
¢ ke or botlr, 1t appears to the satisfaction of the cowrt that the
Lz taking of the depositicn 1s necessary to prevent a fallure or
Ly delay of Justlce, it shall demy the petition; but if the court '
e . o I
‘ I
. 5 iz so satisfisd it may lpsue a commission, In accordance with
Le law, to take such testimony, desigmating the perscns whose
L depositions may be taken and the officer or officers before
L8 whor such depositions shall be taken, and speclfying the [
I'
kg subJect matter of the examination, the time and place thereof,
50 and whether the depositions shall be taken upen oral examina-
51 tlon or wrdtten Intorrogatories. The dopositions may theh be
52 taken in acoordance with theso rules, i
. - ‘
53 (4) Use of Deposition, If a doposition is taken under
|
5h these rules It may be used in any procceding based on the
1) 148
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55 ' pame criminel act or transaction brought in 4 district court
56 of the United S‘ba‘tes; in accordance with the provisions of
57 Rule 26 (d).

58 (b} Pending Appeal, If an eppeal has been taken from a

39  Judgment of a district couwrt or before the teking of an appeal 1f
60 the time therefor hes not expired; the distriot court in which
61 the judgment was rendered may a.llof»r the talking of de'apositiops of
€2 witnesses lto perpetuats their testimony for use in the event of

65 further proceedings in tho district couwrt, In such case the party

6k who desires to perpetuate the testimony may file in the district

65 court a verified petition Ffor leave to take the depositions and
66 serve notice and a copy of such petition upon the other party as

67 provided in parsgraph (2) of subdiviesion {a) of this rule, The

68 requirements of the petition shall he the same as those specified

69 in paragraph (1) of svbdivision {(a) of this rule, 4&n answer to the

T0 petition may be :f"iied., and & hearing held, as provided in paragravh

7L (3) of subdivision (a) of this rule, If the court finds that the

i,

T2 porpetustion of the testimony is necessary to aveld a feilure or
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17 delay of Justice, 1% way lssve a commiselon to take such testimony,
T4 and thereupon the depositions may be taken and used in the same
75 manner and wnder the same conditlons as, are prescribed in these

76 rules for depositions bsfore trial,
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1 Rule 28, Perscns before Whom Deposiltions May be Tdken,

2 (a) wWithin the United States, Within the United States or

3 within a terwritory ¢or insular possession stbject to the dominion
b of the United Sta,tes; depositions shall be taken before an officer
5 authorized to administer ocaths by the laws of the United States or
6 of the place where the examination is held,

T (b) In Forelgn Countries, In a foreign gountry depositiona

8 ahall be taken (1) before a secretary of embassy or legation, gonsul
9 general, consul, vice consul, or consular agent of the United States,

10 or {2) before such other person or officer as may be appointed by

11 commission, Officers may be doslgnated in commissions either by
12 name or descriptive title,

13 (¢) Disqualificebion for Interest, No deposition shall bo

1k taken before a peraon who is a relative or omployee or attornoy or

15 cownsel of any of the partles, or who is a relative or cmployee of

16 such an attornoy or counsel, or who is otherwise interested in the

17 procecding,
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{

Fh

1 Rile 2?. Stipu}..?tivons Begarding the ‘,Tafl{_i‘rn;'g off Iﬁepqsitijoﬁi di
2 If the defendant and the sbttorney for the govermment so gtipulate
% in writing, depositions may be taken before any perﬂon-;' atf any
} time or place, upon any no‘bice; and in any menner and when so

5 teken may be used like other depodltions,

—r

g

T
Parve
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1 Rule 30, Deposltions Upon Cral Exemination.

2 (a) Notice of Examinstions Time. If, after a commission to

3 ‘take the testimony of any perscn is imsued in accordance with the
b provisions of Rtle 27 (a) (3}, elther party finds it necessary to
5 +take the deposition at a 'bizgs other than that specified in the com~
6 mission; he she%ll give reasonsble notlce in writing to the other
T yparty of the time he deslres to teke the ssme, On woticn of :bhe
8 party upon whom the notice 1s served, the court may for cause showmn

9 enlarge or shorten the time,

10 (b} Orders for the Protection of Parties and Deponents, At

11 the time a commlssion o take testimony ie lssued, or at any time
12 thersafter upon motion seasonably made by sny party or by the

13 vperson Lo be sxamined and upon notice and for good cawse ghown,

§ 14 the court may meke an order (1) that the depesition shall not he

15 teken, or (2) that 1t may be taken only ab somwe dosignated place
16 other than that stated in tho commission, or (3) that 1t may be
17 teken only on written interrogetories, or (k) that certein matters

18 shall not be inquired into, or (5) that the scope of the oxaminatian
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19 shall be limited to certain metters, or {6) that thb exsmination
20 shall be hold with no one present except the parties tq the proe

21 ceeding and thelr officers and counsel, or (7) that after being

22 sealed the deposition shall be opened only by order of court, or
23 (8) that secret information need not be disclosed, or (9} that the

oh parties shell simwltaneously file specified documents or informawe

25 ticn enclosed in sealed envelopes to be opened by the cowrt, or
26 {10) the cowrt may meke any other order which Justice requwires to
27 to protect the party or witness from annoyance, embarrassment, or

28 oppreassicn,

29 {¢) Record of Fxamination; Oathy ObJections, The officer

%0 ‘before whom the doposition 1s to be taken shall put the witness on

i 31 oath and shall personally,' or by some one acting wndsr his dirsction

%2 and In his presence, recerd the testimony of the witngss., The

33 tostimony shell be taken stenographically and transcribed unless

zh  the parties agree q_‘ci:emdse. A1l obJections mede at the time of
35 ‘the oxamination, to the qualifications of the officer taking the

36 doposition, or to the manner of talking 1t, or to the evidence
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57 presented, or to-the confluct of any party, snd.any other cbjsction

38 +to the proceedings, shall be noted by thé officer upon the deposition.

39 Evidence cbjected to shall be taken subject to *the objJectiond. In

Lo lieu of participating in the oral examim‘tionl, partios other than
41 4he party teking a deposition may transmit written interrogatories
42 +to the officer; who shall propound them to the wltness and record
%3 +the anmswers verbatim,

b () Motion to Terminate or Timid Bxamination, At any time

45 during the taking of the dfepositioh; on motion of any perty or of
A 46 fhe deponent and upon & showing that the examinatlon 1s belng con-
47 ducted in bed fafth or in Buch-mander as unreasonably to annoy,
48 embarraés; or oppress the depoment or party, the court in which

49 fhe proceeding is pending or the cowrt in the district wherd the

50 deposition is being teken mdy order the officer conducting the

51 examinatlon to coase forthwith from telking the deposition, or may

52 limit the scope and mamnor of the taking of the deposition as
53 provided in svbdivieion (b} If the order mede terminates +the

54 oxamination, it shall be rceumed thereafter only upon thé order® of




Rules Suggestion 26-CR-42

Rule 30, Page 4 - Tentative Draft - September 8, 1941
Oonfidential - Not Published

55 +the court in which the proceeding is pending, Upon demand of the
56 objecting party or deponent, the taking of the deposition shall be

57 suppended for the time necessary to make a wotlon for an order,

58 In granting or refuwsing such order the cowrt may impose upen either
59 ©party or upon the wltness the requirement to pay such ¢osts or
&0 expenses as the court may deenm reasonable,

61 {e) Submlssilon to Witneee; Chenges; Slgning, When the

62 testimony ls fully transcribed the depositiom ghall be submitted to

63 Tthe witness for examwination and shall be read to or by him, unless

64  puch examlnation and reading are walved by the witness, and by the

65 wpartles, Any changes ln form or substance whigh the witness desires

66 to make shall be entered upon the deposition by the officer with a

67 otatement of the reasons given by the witness for meking them, The

; 68 deposition shall then be, signed by the witnese, unless the perties
69 by stipulation walve the slgning or the witnesa 1s 11l or cannot
70 be found or refuses to sign, If the depositlon ls not signed-by

7L the witness, the officer shall slgn It and state on the record the

72 fact of the waiver or of the Illness or absence of the wliness or
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73 the fact of the refusal to slgn together with the reason, 1if any, ”J{;
II 3
T4 glven therefor; and the deposition may theh be used as fully as Mt
75 though signed, umless on a motlion ta suppress under Rule 32 {d) ﬁ
76 the court holds that the reabons given for the refusal to sign
77 require rejection of the deposition in whole or in part, :
8 (f) Certification and Filing by Officer; Coples; Notice of
79 Filing, j
80 (1) The officer shell certify on the deposition that the
81 witness was duly sworn by him and that fhe deposition is & true .!"
82 record of the testimony glven by the wiltness, Ho shall then {
83 securely seal the deposition in an envelope indorsed with the
8h Title of the sctlon and marked “"Deposition of [here insert [
] 85 neme of witness]™ and shall promptly £1le it with the court in
86 vhich the proceeding ie pending or send it by registered mail {'
t
87 to the clork thereof for filing, j
|
a8 (2) Upon payument of reasonsble charges therefor, the E '
89 officer shall furnish a copy of the deposition to any party '_ I
! jP
S0 or to the deponent. y T’
‘ J
i
1 d
i’ I
i
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91 (3) The party taking the deposition shall glve prompt
92 notice of its filing to all other partles,
93 (g) Fellure to Attend or to Serve Subpoena; Expenses,
9k (1) If the party wpon vhose petition a commiesion to
95 take depositions has been issued falle to attend and proceed
96 therewith and snother party attends in person or by an attorney
o7 pursvant to the comnission; the court may order the party upon
(8 vhose petition the camission was isauet fo pay the omer
39 party the smount of the reascnable expenses incwrred by him or
100 by his attorney, or by both, in eo at’tending; including
101 reasonghle attorney’s feos, 1f any.
102 (2) If the party upon whose petition a comission to
103 teke depositiomshas been ismued falle to serve & subpoena Upch
10k the witness and the wltness because of such failuwe does not
ﬁ 105 attend, and if another party attends in person or by attorney
106 because he axpects the depositlion of that witness to be taken;
107 the cowrt may order the party upon vhose petltion the commission
108 wes 1ssued to pay the other person the amount of the reasonasble
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109 expensos Incurred by him or by his attorney, or by both',
110 in so attending, including reasonable attorneyt!s fees, if
11 any.
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1 Rule 31, Dopopiticns of Witnesses Upon Written Interrogetories, | ‘" b
2 (a) Sexrving Imterrogatories; Notlce. A defendant desiring to .
™ T T T i
3 teke the deposition of any person upon weitten interrogatories ghall ﬁ '

4 file them in the district cowt in which the proceeding against him
5 1s pending, togethor with a vorified petition as required in the

6 case of depositlons ppon oral exemination by the provisiong of

T Rule 27 (a)(1); and shall serve cqples of the petitlon and imter-

8 rogatorios upon the atfarnoy for the govermwny within the tlwe

9 yprescribed by Rule 27 (a)(2). Within — . days thercafter the
E 10 attorney for the govornment, in the event ;bhat o shall deglre to
1l teke depositions pursvant to Rule é6 {a), shall £ile interroga-
12 torles in the district cowrd, together with a glmlisr verified
13 ;patition:, and sHall .gerve them upon the defendant, Withip 10 days |

14 after mervice of interrogatories the party served may serve cross-

15 dnterrogatories upon the, party proposing to take the depositlon or
16 mey file en answer [wnder oath] in opposition to the petition, or
17 may do both, Within 5 days-thereafter the latter mey serve

18 redirect interrogateries wpen a party who has served qross
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19 Interrogatorles, Within 5 days after being gerved with redirect
20 1nterroga.’cories_.. a party mey serve regross interrogatories upon
2—1 the party proposing to take the deposition, If the court finds;,
22 pursuant to the provisiona of Rule 27 (a)(E); that the answering
23 of the interrogatories is necessary to prevent a fallwre or delay
el of justice » 1t may lssue a commiasion in accordance with the rule

25 %o take such ‘testimony.

26 ° (b} Officer to toke Responses and Prepare Record, A copy of

27 the commission and copies of all Interrogatorics served shall be

28 dolivered by the party upon whose petition the cormission has been
29 issued to the officor deosigrnated in the coznmission; who ehall pro-
30 ceed promptly, in the mannor prt;vided by Rule 30 (o), (o), and (f)l,
31 to take the testimony of the witness in response to the interroga-
%2 tories and to prepare, certify, and flle or mail the deposition,
3% attaching thereto 'b?:xe copy of the cammlsslon and the interroga-

34 toriles received by him,

35 (c) Notice of Ftling, Vhen the deposition is filed the party

36 teking it shall promptly give notice thereof %o all other parties..
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57 (&) Orders for the Protection of Parties snd Deponents, At

LI B T ¥ -

38 the time a commission to take testimony is lssued, or st any time

30 thereafter prior 4o ‘the teaking of the testimony of the deponent

‘

hQ on motlon prompily made by a party or a deponent and upon notlce

11 and good ;auae ghown, the cowrt in which %the proceeding 1s pending
b2 may make any order specifisd in Rule %0 which ls appropriate and
. 43 Just or an orﬁer that the deposition shall not be taken before the
_ ¥ officer designated in the commission or that 1t shall not be teken

45 exoept wpon oral exsmination.
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Rule 32, =Iffect of Errors and ETeggj.a.xfitiagmin,‘Dnggsitions.

fa) As to Commission, A1l errors and irregulérities in the

commission for, taking a Jdeposition are walved mnfess #rititen obJject-
ion 18 promptly made to the court.

(b} As to Disquelification of Officer.. Objection to taking

8 deposition becanse of disgualificetion of the officer befors

vhom 1t 1e to be teken is waived unless made before the taking of
the deposition begins or as scon theresfter as the dlsqualification
beoomes kmown or could he fiscovered with roasonsble élligence,

(c) As to Taking of Deposibion.

(1) ObJecti;Jns to the ccmpotency of 8 witness or te the
tcompotoncy, ‘re&evancy;. or ;ng.teriality ‘of bogtimony are not
walved by failure to meke them before oy during the taking of
the deposition, wmless the ground of tho objection 1a one which
mlght have been obwletod or yemoved if prebented et that timd,

(2) Frrors and irregularities ocourring at the oral exam-
ingtion in the mannex of taking the. deposition, in the form':

of the questioms or answors, in the oath or affirmation, or in
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19 the conduet of partles and errors of any kind which might be
20 chviated, removed, or ouret if promptly presented, are walved
21 unless seasopable objection thare'i:o ig made at the taking of the
22 depoalticn.
23 {3) Objections to the form of wpitten intervogatories
2L submitted under Rule 31 sre walved unless served in writing
25 upon the party propounéing them within the time allowed for sexv-
: 26 ivg the euoceeding oros or other interrogatories end wItMn
; 27 3 daye after service of the last interrogatories authorlzed.
i 28 (a) As to Complotlon az}c!'iwgetg.;m of Depogitions. Errors and

29 irvegularities in the menner in which the testimony 1s transcribed

%0 or the doposition is prepared, signed, corbified, sealed, indorsed,

%1 transmitbod, filed or othorwiso dealt with by the officer wnder

%2 Rulos 30 and 31 aro walved unless a motion to suppress the deposi-
%% tion or some part thereof is made with reaspnable promptness aftor

zh  puch defect is, or with dwe diligenco might have beon, ascortained.
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1 Rulo 33. Intsrrogratorilots :g‘q Parties,
2 [No criminal rulo Is proposed which s comparable to Givil
3 Rulo 33.]
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Rule 34, Discovery and froduc’t;on of Documents and Things for

Tnspection, Copylng, or Photographing. Upon motlon of any perty

showing good cause therefor and upon notice to all other parties,
the court in vhich the proceeding is pending mey, subject to the
privileges and rights secured- by the Constitubtlon or laws of the
United States, (1) order any party bo produce and permit the in-

gpection and copying or photographing, by or on behalf of the mov=

" ing patty, of any designated documents, papers, books, accounts, =

letters, photographs, objects, or tanglble things, not privileged;
which constitute or contain evidence material to any matter in-
volved in tho procecding and which are In his possession, custody,
or control; or (2) order any party f,o permit entry tipon designated
land or other property in his possession or control for the purpose
of inepeeting, moasuring, surveying, or photographing the property
or any dosignetod relevant oblect or (Q’peration thoreoh. Tho order
ghall specify the time, place, and manner of making the inspectlon
and taking the coples and photographs and may prescribe such terms

and conditions as are jJust,
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Rule 35. Physical andWMsntal Exemingtlon of Perscns,

WP T

(&) Order for Exemination. In & procseding in which +he

mental or yhysical condition of e party is in contraversy, the court
L. in which the praceeding is pending.atay, suhject to the rights end
5 privileges "semu‘eﬁ. to the party by the Condtitution dr lawse- of the
6 Unlted States, order him to submit to a physical or memtal examing-

7 tion by a physiciam. .The ‘order may be made only en motion for good

8 cause shown anft upon motice t6 the party to be examined and %o all
9 other parties and shall specify the time, place, manner, conditlons,

10 sand scope of the exsmination and the person or persons by whan 1t 1s

11 to be made.

: 12 () Report of Findings,

i

: 13 {1) If requested by the person examined, the party caue-
1k ing the examination to be made shall deliver to him a copy of
15 a dotailed yritten ropert of the examining physiclan sctting

;{ 16 oub hig findings snd conclusions. Aftor such request and de-
17 livery the party causing the examination to be made shall be

| 18 entitled upon roguest to roceive from the party examined a 1ike

e
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i

:

- 15. veport of ahy exsmingbiom, previouely or thereafter made, of
20 the seme mental op physical ¢ondition. If the party examined

, 21 reofuses to dellver such report the court on motlor and notice

E

‘ 22 mey make an ordér reguiring delivery on such terms as are Just,

i 23 and if g physiciexn fatls or refuses to make such & report the
2k court may exclude his testimony 4f offered at the proceeding.
25 {(2) "By requesting end obtaining a report of the examina-
26 tion so crdered or by taking the deposition of thp examiner,
27 the party examlped waives any privilege he may have 1n That
28 proceeding or in eny other involying the same criminal gct or
29 transaction, regerding the testimopy of eyery other person who '
30 has examined or msy thoreafter examine him in respect of the

31 seme menmbtal or physical condltion,
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Rule. 36, Admission of Facts and of Genuinenedg of Dopmen’cs.

(a) Request for Admission, At any time after tho,pleadings

are clogsd, .4 defendant or ‘the governmenh mHay serve upon any i
other party fo the proceeding a writien request for the sdmlgslion

by the latter of the gepyineness of any relevant documents dew |

goribed in and oxhihited with the vequest or of the trufh of eny
relevent matters of fegob set forth therein. Coples of the docu-

mente shall be delivered with the requedt unless coples have

alroady been furnished, - Bach of the matiers of vwhich an admls-

slon 1is reques‘ted.; except matters which are privileged againagt
disclosure by the Constitution or laws of the United States.,

ghall be deomod admitted mﬂeés; within a perfod designated

in the requcst; not lese than 10 days after sorvice thereof

or within such further titio as the court may alloy on motlon

and notipe:, the perty to wham the request ls directed servos

upon the party requesting; the admission a sworn gtatement elther
denylng specifically the matters of vhich an admission is requested

4

or sotting forth in detall the reasons why ke ocannot truthfully or
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should not as a matber of privilege or of legel pight either admit-
or deﬁy those matters.

(v) Effect of Admigeion. Any admission made by & party pur-

suant to such request' is for the purpose of the pending acticn
only and neilther constitutes an sdmission by him for any other pur-

pose nor may be used against him in any other proceeding.







