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April 8, 2026

Via E-mail: RulesCommittee Secretary(@ao.uscourts.gov

Carolyn A. Dubay, Secretary

Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
One Columbus Circle, NE, Room 7-300
Washington, D.C. 20544

Re: Comment on Rule 23(b)(3): Restoring Judicial Discretion to Recognize Superior
Non-Judicial Remedies

Dear Ms. Dubay:

Ford Motor Company, Toyota Motor North America, Volkswagen Group of America and
Hyundai Motor America (collectively, the “Automakers”) respectfully submit this comment to
the Advisory Committee on Civil Rules (“Committee”) to support the suggestion by Lawyers for
Civil Justice (“LCJ”), Amazon, and others regarding the “superiority” requirement of Federal
Rule of Civil Procedure 23(b)(3).

The Automakers offer a distinct perspective. As manufacturers of complex consumer
products, we frequently utilize large-scale, non-judicial remedies, including recalls, service
actions, customer satisfaction programs, and individual customer interventions, to address
product issues. We do this because it is the right thing to do for our customers, a commitment
that often exceeds the requirements of the robust regulatory framework under which the industry
operates.

The current interpretation of Rule 23(b)(3), however, deprives judges of a practical tool
to account for these non-judicial solutions. Under the rigid textual reading adopted by the
Seventh Circuit in In re Aqua Dots Prods. Liab. Litig., 654 F.3d 748 (7th Cir. 2011), courts are
barred from considering these effective, real-world remedies when deciding if a class action is
“superior” to other forms of adjudication. This forces the judiciary to expend significant
resources adjudicating “zombie litigation,” cases where the defendant is already providing a free
repair or other relief to make consumers whole, but the lawsuit staggers forward solely as a
mechanism to generate attorney fees, offering class members no improved remedy and years of
delay. Such litigation—so pervasive in the Eastern District of Michigan that the judges there call
it the “car parts” docket—furthers no valid policy interest. These suits are instead on autopilot,
with the destination set by the lawyers for the lawyers, leaving customers stuck in a windowless
backseat.

We therefore urge the Committee to amend Rule 23(b)(3) to explicitly permit courts to
consider the availability and efficacy of non-judicial remedies in the superiority analysis. This
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amendment will equip judges with a practical tool to manage their dockets and promote true
judicial efficiency.

The Problem: The “Adjudication” Blindfold

The foundational mandate of the Federal Rules is to secure the “just, speedy, and
inexpensive” determination of every action. Fed. R. Civ. P. 1. The current application of Rule
23(b)(3) undermines all three of these goals by placing a blindfold on the judiciary.

When an automaker identifies a potential issue, it routinely implements non-judicial
remedies, such as recalls, service actions, customer satisfaction programs, or direct customer
interventions. These measures identify owners, notify them, and provide free repairs or
reimbursements where appropriate. Whether overseen by federal regulators or initiated
proactively by the manufacturer, these programs provide an immediate, direct cure. Class action
litigation, by contrast, often results in delayed, piecemeal payments diluted by significant
administrative costs and attorney fees.

The current interpretation of Rule 23(b)(3) forces courts to ignore this reality. Because
the Rule asks if a class action is superior to other “methods for . . . adjudicating the controversy,”
many courts interpret this text to exclude non-judicial remedies. They feel compelled to
compare the class action only to other lawsuits, blinding themselves to the swifter, more
complete remedy of a recall, customer satisfaction program, or individual customer intervention,
solely because it is not an “adjudication.” While these non-judicial solutions and a narrowly
defined “adjudication” differ, the former are often superior: they provide direct, fast, and fair
relief to consumers without draining judicial resources. These characteristics align far better
with Rule 1.

This narrow reading of “adjudication” forces judges to disregard these benefits, creating a
disconnect between practical efficiency and judicial outcomes. For example, in In re Hannaford
Bros. Co. Consumer Data Sec. Breach Litig., the court noted that a defendant’s refund program
was likely better for consumers than litigation. Yet the court felt compelled to ignore it because
Rule 23(b)(3) “does not address superiority as a matter of abstract economic choice analysis,”
but strictly as a comparison of “adjudication” methods. 293 F.R.D. 21, 34-35 (D. Me. 2013).
The proposed amendment resolves this disconnect, empowering judges to credit practical
remedies rather than defaulting to the protracted waste of the “car parts” docket.

Restoring this discretion to evaluate non-judicial remedies is not a leap into the unknown.
Before the 2011 Aqua Dots decision, courts frequently applied a common-sense approach,
recognizing that a class action was not “superior” if the defendant or regulator was already
providing relief. See, e.g., Berley v. Dreyfus & Co., 43 F.R.D. 397 (S.D.N.Y. 1967) (denying
certification where a refund was already offered); Kamm v. Cal. City Dev. Co., 509 F.2d 205 (9th
Cir. 1975) (finding a state administrative action superior to a class action); Chin v. Chrysler
Corp., 182 F.R.D. 448, 463 (D.N.J. 1998) (finding a voluntary automotive recall superior to a
class action).

Harmonizing Rule 23 with Judicial Economy
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Our proposal would harmonize Rule 23 with established doctrines of judicial restraint
and economy, such as primary jurisdiction and prudential mootness. This approach also aligns
with the foundational principle that class actions are a procedural exception, not the default.

Federal courts already recognize that when a “coordinate branch of government”
oversees a remedy, the judiciary should step back to avoid “needless duplication and inter-branch
disputes.” Winzler v. Toyota Motor Sales U.S.A., Inc., 681 F.3d 1208, 1210-12 (10th Cir. 2012).
In those cases, courts dismiss the action as prudentially moot because the regulator (e.g., the
National Highway Traffic Safety Administration) and automaker are resolving the problem.

The amendment we propose would codify similar logic in the Rule 23 superiority
analysis. It would give judges the express authority to say: “Because the defendant is already
providing full relief through a non-judicial remedial program, a class action is not superior.”
This empowers district courts to apply the logic of mootness—avoiding redundancy— to clear
their dockets of resolved disputes, without being shackled by a rule that currently lurches
towards certification even when the remedy was provided years prior.

Crucially, avoiding this redundancy does not close the courthouse doors to individual
litigants. If a consumer believes they suffered unique damages not covered by the automaker’s
program, they remain free to pursue an individual action. The proposed amendment addresses
only the class mechanism, a procedural exception, not the default mode of dispute resolution. Its
purpose is to aggregate claims only when it is the most efficient method of adjudication. If a
defendant has already established a program to make the class whole, the class action device
loses its utility.

Arguments that class litigation is necessary to uncover the “truth” through discovery ring
hollow when a comprehensive remedy is already being implemented. Forcing parties to engage
in years of costly discovery to litigate a problem that a manufacturer already resolved directly
with its customers, oftentimes with federal regulator oversight, serves no truth-seeking function
and merely clogs federal dockets.

Addressing Downstream Effects: This Is Not a “Free Pass”

We wish to be clear: This amendment does not create a safe harbor for sham non-judicial
remedies. This is because the proposed change does not mandate a denial of certification
whenever a recall or customer satisfaction program exists. If a defendant offers a “sham”
remedy, imposes high barriers to entry, or provides less than a full cure, the judge retains full
authority to find the class action vehicle is superior. As such, fears that this amendment would
allow defendants to “grade their own papers” are unfounded. The amendment instead enhances
the integrity of Rule 23 by empowering judges to evaluate the full remedial picture, ensuring the
class device is used only when truly necessary.
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Conclusion

Federal courts exist to resolve genuine disputes that cannot be resolved elsewhere. When
a defendant provides the remedy that plaintiffs seek outside the litigation, the dispute is over.
We are not asking for a rule that forces a specific outcome, but rather a tool that allows judges to
weigh all available information when managing their cases. We therefore urge the Committee to
adopt the LCJ suggestion and remove the textual blinders that force courts to ignore superior,
non-judicial solutions.

Sincerely,

Doug Lampe, Ford Motor Company
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Basheer Ghora{eb, Toyota Motor North America
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Rebecca Ruby Anzidéi, Volkswagen Group of America
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Tom Vanderford, Hyundai Motor America






