Minutes of the Spring Meeting of the
Advisory Committee on Appellate Rules

April 16, 2026
Charlotte, NC

Judge Allison Eid, Chair, Advisory Committee on Appellate Rules, called the meeting of the
Advisory Committee on Appellate Rules to order on Thursday, April 16, 2026, at approximately
9:00 a.m. EDT.

In addition to Judge Eid, the following members of the Advisory Committee on Appellate
Rules were present in person: Andrew Adler, Linda Coberly, Professor Bert Huang, Justice Leon-
dra Kruger, and Judge Carl J. Nichols. The Solicitor General was represented by Mark Freeman,
Director of Appellate Staff, Civil Division, Department of Justice. George Hicks attended via Mi-
crosoft Teams, as did Judge Sidney Thomas, who joined the meeting after it began. Judge Richard
Wesley could not attend.

Also present in person were: Judge James C. Dever III, Chair, Committee on Rules of Practice
and Procedure (Standing Committee); Andrew Pincus, Member, Standing Committee and Liaison
to the Advisory Committee on Appellate Rules; Judge Daniel Bress, Member, Advisory Committee
on Bankruptcy Rules and Liaison to the Advisory Committee on Appellate Rules; Christopher
Wolpert, Clerk of Court Representative; Carolyn Dubay, Secretary to the Standing Committee,
Rules Committee Staff (RCS); Bridget M. Healy, Counsel to the Rules Committees, RCS; Sarah
Sraders, Counsel to the Rules Committees, RCS; Tim Reagan, Federal Judicial Center (FJC);
Judge Robert J. Conrad, Jr., Director, Administrative Office of the U.S. Courts (AOUSC); Profes-
sor Edward A. Hartnett, Reporter, Standing Committee; and Professor Stephen E. Sachs, Re-
porter, Advisory Committee on Appellate Rules.

Professor Catherine T. Struve, Consultant, Standing Committee; Professor Joseph Kimble,
Style Consultant, Standing Committee; Shelly Cox, Management Analyst, RCS; and Rakita John-
son, Administrative Analyst, RCS, also attended via Microsoft Teams.

I. Introduction and Preliminary Matters

Judge Eid opened the meeting and welcomed the attendees, including those attending re-
motely. She thanked the U.S. District Court for the Western District of North Carolina, including
Chief Judge Martin Reidinger and Clerk of Court Katie Simon, for hosting the meeting. She also
congratulated Professor Sachs, the new Advisory Committee reporter, and Professor Hartnett,
the new Standing Committee reporter; wished farewell to Judge Wesley, whose term on the Com-
mittee is coming to an end, and thanked him for his work on the Committee’s projects; and intro-
duced Judge Conrad.

Ms. Dubay directed attention to the rules tracking chart (Agenda Book 20). She noted that
the amendments to Form 4, approved by the Supreme Court, had been transmitted to Congress.

Ms. Sraders referred to the pending legislation chart (Agenda Book 27).



Judge Eid noted the draft minutes of the Standing Committee (Agenda Book 41), including
those portions regarding the work of the Advisory Committee on Appellate Rules (Agenda Book
46), as well as the portions of the Standing Committee’s report to the Judicial Conference regard-
ing the work of the Advisory Committee (Agenda Book 79).

II. Approval of the Minutes

A motion was made and seconded to approve the minutes of the Advisory Committee meeting
of October 15, 2025 (Agenda Book 86). The minutes were approved without dissent.

II1.Discussion of Joint Committee Matters
A. Electronic Filing and Service by Self-Represented Parties (21-AP-E)

Professor Struve provided a detailed report regarding an ongoing cross-committee project on
electronic filing and service for self-represented parties (Agenda Book 103). She thanked the Ad-
visory Committee and its reporters, Mr. Wolpert, the Rules Office, and the Federal Judicial Cen-
ter for their assistance, and she noted the work of the other Advisory Committees.

As Professor Struve described the project, it has two goals: to expand access by self-repre-
sented litigants to the courts’ electronic-filing systems, and to reduce the need for paper service
on other litigants already receiving the filings electronically.

1. Electronic Filing

The current proposal would flip the default rule on electronic filing via Rule 25(a)(2)(C)(1), so
that self-represented litigants would have presumptive access to the court’s electronic system,
unless prohibited by local rule or court order. Subdivision (i1) would then provide flexibility to
courts, affirming that a court could set and enforce reasonable conditions and restrictions on that
access—including by denying or revoking access for a particular party—but could not prohibit all
self-represented parties from using the system without reasonable exceptions or other electronic
means for submitting and receiving papers. (Professor Struve emphasized that this flipped pre-
sumption was only enjoyed by self-represented parties, rather than other persons who might be
before the court; this was the approach pursued by the Civil Rules Committee, and was likely to
be pursued by Criminal also, though Bankruptcy had chosen otherwise for bankruptcy-specific
reasons.) An optional subdivision (ii1), in an appeal from a district court, might extend a party’s
presumption to a nonparty who had already been permitted to file electronically in the district
court, by analogy to Rule 24’s treatment of in forma pauperis status.!

Professor Struve also highlighted language in the draft committee note opining that reasona-
ble exceptions under subdivision (i1) would include a local provision requiring self-represented

1 Per Agenda Book 116, the text of this draft subdivision (iii) read as follows: “[(iii)) Unrepresented Person Permitted to File
Electronically in the District Court. In an appeal from a district court, [unless a local rule provides otherwise,] this subdivision
(C) concerning an unrepresented party also applies to an unrepresented nonparty who has used the district court’s electronic-
filing system to file papers in the case and who remains permitted to do so.]”



parties to obtain the court’s permission in order to file electronically.2 By comparison, while some
district courts generally allow electronic filing by self-represented parties and others generally
forbid it, there is also a middle camp that permits such filing only with the court’s permission.
The sentence might thus limit the scope of the change from present practice for the courts of
appeals, but some might wish for a broader change, and others might be reluctant to place in a
committee note an opinion as to the meaning and function of the rule’s text (albeit a practice with
some precedent). Two committees had already included such language, but over objections.

Professor Struve then halted her presentation of the report so that the Committee could dis-
cuss the issue of filing.

Professor Hartnett described the discussions of the other committees. He also noted that, if a
committee note’s interpretation of a rule is later thought to be incorrect, there is no mechanism
by which the committee note could be amended without altering the text of the rule itself, which
might need no change. He also questioned how often the issue arises of carrying over permission
for self-represented nonparties from the district courts to the courts of appeals—other than (rare)
amicus participation in district courts.

Professor Sachs noted certain other reasons why a self-represented nonparty might submit a
filing in district court, such as to quash a subpoena or to unseal a document of public interest,
and he asked what default rule should govern such cases.

Mzr. Freeman asked whether a court of appeals would be aware of permission granted by the
district court. (Mr. Wolpert confirmed that it would.) He also raised the issue of whether, given
that e-filing decisions are not published, a pro se litigant—or even a represented party—would be
able to determine whether the court’s permission was being unreasonably withheld in practice,
or to meet the applicable burden of proof.

A judge member asked how the practice of granting permission operates in practice. Professor
Struve stated that the practice varies widely, often including training requirements. Mr. Reagan
described the FJC’s research and added that typically, before obtaining permission, a litigant
must first complete a training module and pass a test.

A liaison member suggested that such a training process made the permission requirement
roughly equivalent to the reasonable conditions courts might impose under subdivision (i1). Pro-
fessor Struve agreed, but added that a permission requirement was broader and allowed for a less
systematic approach.

2 Per Agenda Book 116, the text of this draft subdivision (ii) read as follows: “(i1) Conditions and Restrictions on Access. A
court may set and enforce reasonable conditions and restrictions on unrepresented parties’ access to the court’s electronic-filing
system (including by denying or revoking access for a particular unrepresented party). But the court may not prohibit all un-
represented parties from using the system unless that prohibition includes reasonable exceptions or the court permits the use
of another electronic method for filing papers and receiving electronic notice of activity in the party’s case.”

Per Agenda Book 120, the relevant language in the draft committee note read as follows: “[A local provision requiring
unrepresented parties to obtain the court’s permission in order to use the court’s electronic-filing system [could] [would] count
as including reasonable exceptions, so long as such permission is not unreasonably withheld in practice.]”



Mr. Wolpert favored striking the provision carrying over permission for nonparties from the
district court, noting that many proceedings (such as sealing documents) involve different con-
cerns at the trial or appellate level; that requiring a motion need not be onerous; and that the
requirement gives a clerk’s office an opportunity to express concerns regarding litigants with his-
tories of vexatious filings. Judge Dever noted that the Bankruptcy and Civil clerk representatives
had expressed similar concerns.

With regard to the bracketed committee note language on self-represented parties’ obtaining
permission before e-filing, Professor Sachs suggested that the rule language concerning reasona-
ble conditions would provide sufficient protection, and that allowing courts to require permission
might in practice restore the prior (unflipped) default. With regard to self-represented nonparties
allowed to e-file in district court, he asked whether a motion requirement would be necessary if
the motions were rarely denied.

Mr. Freeman noted that some courts of appeals use different e-filing software than the district
courts in the same circuit, which might require additional training for the filer before any per-
mission carried over. A liaison member seconded Mr. Freeman’s concern. Professor Struve and
Professor Sachs noted that the proposed carryover provision allowed for deviations by local rule.

A liaison member suggested that the bracketed committee note language would be very un-
clear if a permission requirement “could,” rather than “would,” be permissible. He also noted that
the carryover provision meant that nonparties who had e-filed in the district court would enjoy a
different status than other nonparties filing for the first time in the court of appeals.

Mzr. Wolpert stated that, even if 90 percent of e-filing situations are easy and rule-compliant,
the rule should be prepared for the 10 percent of more difficult situations that drain the court’s
resources. The bracketed committee note language was designed for these cases, and the carryo-
ver provision might cause problems in them.

A judicial member agreed with concerns that the permission requirement in the bracketed
committee note language might produce ad hoc decisions, asking if it would be helpful to include
an express reference to the enforcement of reasonable conditions and restrictions. Mr. Wolpert
responded that it would be, but he noted that an undefined category of reasonable conditions
might produce disputes with pro se litigants, whereas a permission requirement was very clear.
He added that the clerk’s offices generally favor e-filing to reduce expenses, but that the carryover
provision might increase difficulties, and that the bracketed language would give clerks some-
thing to point to in explaining the rules.

A motion was made and seconded to strike the carryover provision. The motion was approved
without dissent.

A motion was made to strike the bracketed committee note language, but not seconded.
A liaison member asked whether the bracketed committee note language might refer to the

reasonable conditions discussed in the rule. Mr. Wolpert stated that some self-represented liti-
gants occasionally challenge the authority of clerk’s offices to apply the rules, and that while he



did not want the exception to swallow the rule, the bracketed committee note language would
help clarify this authority.

A judicial member asked whether it would be possible to incorporate the idea of enforcement
of reasonable conditions on access into the bracketed committee note language regarding permis-
sion, so that such permission could be granted or denied in accordance with those conditions.
Professor Sachs suggested the following: “A local provision requiring unrepresented parties to
obtain the court’s permission in order to use the court’s electronic filing system would count as
including reasonable exceptions, so long as such permission is granted or withheld in accordance
with the reasonable conditions and restrictions on access set by the court.”

A liaison member asked whether permission was generally required by the courts of appeals.
Mr. Wolpert replied that it was, but that clerk’s offices were often authorized to grant such per-
mission, and that they usually did so as a matter of course absent evident concerns. The liaison
member endorsed the suggested language.

A motion was made and seconded to adopt the suggested language in place of the bracketed
language in the committee note. The motion was adopted by a vote of 6 to 1.

(Responding to a query from Professor Sachs, Judge Eid confirmed that the Committee’s de-
letion of the carryover permission in subdivision (ii1) extended to the deletion of the bracketed
language in the committee note accompanying that subdivision.)

2. Manner of Service

Professor Struve then turned to the service provisions, as to which she thanked the style con-
sultants for their assistance. She described the major achievement of the draft as dispensing with
the requirement of paper service on litigants who would receive copies of paper filings electroni-
cally, through a “notice of case activity” (a category encompassing any notice of electronic filing)
generated when the clerk’s office uploads the paper filing. The draft carried forward a provision
that such service would not be effective if the filer learns that it did not reach the person to be
served, as well as a provision that a court could retain paper service for certain categories of
materials (e.g., sealed papers or case-initiating filings).

Professor Struve also noted a new issue of timing that had arisen: when a delay intervenes
between a paper filing’s presentation to the court and its uploading to an electronic filing system
(thus triggering the notice of case activity), how should the court calculate deadlines relating to
service? Language developed in connection with the Criminal Rules Committee’s pro se subcom-
mittee—and favored by Civil and Bankruptcy—provided in substance as follows. Deadlines on
service would be applied with regard to the date on which a paper is filed with the court (meaning
that the filer had complied with the required deadline); deadlines running from service would be
applied with regard to the date on which the electronic notice issues (preserving the full window



of time promised to its recipients). For clarity, particularly for self-represented litigants, a re-
peated reference to service “by a notice of case activity” had been suggested in brackets.3

Mr. Freeman asked how the proposed language would interact with the deadline calculation
provisions of Rule 26(c), which extend deadlines in certain circumstances by three extra days.
Professor Struve answered that there would be no interaction, as Rule 26(c)’s three-day rule ex-
cludes papers served electronically, as any papers served under the new language would be. As a
policy matter, moreover, no extra time would be necessary for a deadline calculated from the date
on which the electronic notice issued.

A liaison member asked whether a similar deadline-varying provision would be needed for
service by other electronic means. Professor Struve stated that it would not. Only service by notice
of case activity involved the potential delay of a paper-to-electronic conversion. Moreover, service
by other electronic means would still be ineffective should the sender learn it did not reach the
person to be served (e.g., in a PACER outage).

A motion was made and seconded to approve the bracketed language. The motion was ap-
proved without dissent.

A liaison member asked if the distinction between a self-represented party and a self-repre-
sented person (that is, including nonparties) were clear enough from the rule. Professor Struve
suggested an addition to the committee note on Rule 25(a)(2)(C)(1), underlined here: “The refer-
ence to an unrepresented ‘party,” rather than an unrepresented ‘person,” excludes an unrepre-
sented nonparty from its scope; the rule does not grant nonparty nonlawyers any right to use the
court’s electronic-filing system.” No objections were raised.

A motion was made and seconded to approve the package of amendments to Rule 25, as
amended, for publication. The motion was approved without dissent.

B. Privacy (22-AP-E; 24-AP-B; 24-AP-C; 25-AP-C)

Professor Sachs presented a report on a cross-committee project on privacy (Agenda Book
148), designed to shield information such as Social Security and tax ID numbers or the names of
minors. In general, this Committee’s approach has been to allow the Bankruptcy, Civil, and Crim-
inal Rules Committees to set their own privacy rules and to incorporate those rules by reference.
At the October meeting, an amendment was discussed that would require full redaction of Social
Security and tax ID numbers in unsealed appellate filings (even when, for example, the infor-
mation was permitted to appear in a filing in the district court), on the argument that appellate
filings would rarely need such information to appear, and could be sealed if they did. The require-
ment would not apply to a clerk or agency that merely passes on a record to the court.

He also noted two additional issues. First, at the January meeting of the Standing Committee,
a question had arisen of whether similar protection, over and above the other committees’ rules,

3 Per Agenda Book 118, the relevant provision read: “(B) For Service by a Notice of Case Activity. For any service deadlines,
service by a notice of case activity is complete as of the date of filing. For any deadlines that run from the date of service, service
[by a notice of case activity] is complete as of the notice’s date.”



should be given for the names of minors in appellate filings. Second, among the matters discussed
in a recent rules suggestion (26-AP-2), though submitted too recently to be included in the Agenda
Book, was the question whether a district court’s order providing for public access to certain ma-
terials should, by default, carry over to the court of appeals.

Mr. Freeman asked whether this proposal would reflect a new obligation to redact information
in an appendix that gathers already-filed documents. He noted that it might be a significant bur-
den, as appendices are often assembled at the last minute; that different parts of an agency record
might be submitted, and in different forms (such as an excerpt of record); that courts vary signif-
icantly as to the materials that may or must be included in an appendix; and that attorneys would
then bear the burden of ensuring on every single page that no prohibited information appears.
Professor Sachs confirmed that this would be required by the proposal.

An attorney member noted that different courts redact minors’ names differently (e.g., by in-
itials or by pseudonyms), and that requiring a single approach on appeal, including for material
drawn from state-court records, could introduce complications. Professor Sachs noted that the
other committees were moving toward pseudonyms, and that it might be possible for a previous
method of redaction to carry over on appeal. The attorney member added that, when the caption
of a case includes a minor’s initials, it might be very labor-intensive to replace such references
and would provide little privacy benefit, notwithstanding the importance of the issue.

A liaison member noted that minors’ names are much more commonly found in appendices—
for example, in IDEA or immigration cases—than are Social Security or tax ID numbers. Mr.
Wolpert agreed.

A judicial member asked whether a problem had been identified of minors’ names commonly
appearing in appellate filings. Professor Sachs was uncertain, noting that the issue had been
raised at the Standing Committee meeting and was now passed on to the Committee.

Professor Hartnett noted that, because the initial concern regarding Social Security numbers
had been limited in scope, no subcommittee process had been undertaken.

Mr. Freeman stated that the Department of Justice often litigates Social Security cases in
which a claimant’s appeal might include such numbers, which are found throughout the agency
record. While there may be a technological fix, the burden appeared substantial. He also noted
that the Solicitor General had not attended the October meeting due to the lapse in funding, and
that it might be necessary to undertake further review.

Mr. Reagan described an FJC study that found several thousand unredacted Social Security
numbers in district-court filings, as well as a few hundred in appellate filings, all of them located
in the record on appeal.

An attorney member suggested that different rules might be appropriate for appellate briefs,
for appendices, and for excerpts of record, given the degree of preparation usually required for
each.



Mr. Freeman noted that different courts have highly variable requirements with regard to
appendices and excerpts of record. He also noted that it may be very difficult to identify which
four-number sequences in an administrative record are the last four digits of Social Security num-
bers requiring redaction.

Professor Sachs asked whether it would pose any difficulties for the Committee to consider
the matter at greater length before sending proposed language to the Standing Committee. While
the Committee had thought the language acceptable at its last meeting, different rules for briefs
or appendices might be necessary. Moreover, Judge Dever had pointed out that under the Civil
Rules filers waive privacy protections by including their own information in unsealed filings, but
the proposed language made no provision for such waiver.

Professor Hartnett stated that it would not cause a problem, as the Appellate Rule currently
piggybacks on other rules, so retaining that current rule would not prevent other committees from
revising their own. The Committee had previously delayed its own proposal to allow other com-
mittees to catch up and produce their own language, but it would now be holding back. While the
Standing Committee tends to prefer to deal with related proposals together, his instinct was that
it would prefer a proposal that was fully baked to one that was not.

Ms. Dubay noted that the proposal to use pseudonyms for minors’ names had originally been
made by the Department of Justice to the Criminal Rules Committee, and that Civil and Bank-
ruptcy were in agreement on that approach. She agreed, however, that the current piggyback rule
would not prevent those committees from going forward with their own amendments.

Mr. Freeman reiterated the potential burden of redaction, particularly with regard to Social
Security cases, that the Department of Justice had been unable to raise at the October meeting.

Professor Hartnett noted that the Committee had chosen to proceed without a subcommittee,
and he suggested that it try to avoid doing so in the future, even for matters that might appear
uncontroversial.

Professor Sachs suggested the appointment of a subcommittee.

Judge Eid appointed a subcommittee on the issue, consisting of Mr. Adler, Ms. Coberly, and
Mr. Freeman. No further action was taken.

IV. Discussion of Matters Published for Public Comment
A. Amicus Disclosures (21-AP-C)

Professor Sachs presented a report on the amicus disclosure amendments (Agenda Book 153).
He identified two issues for the Committee to decide: which changes, if any, it would recommend
to be made to the amendments as previously proposed, and whether additional public comment
would be necessary on such changes.



The first possible change concerned organizational amici and the disclosure of new members.
The argument in favor of disclosure was that a funder might disguise its involvement in an amicus
brief by joining an existing group and then immediately helping it to fund and prepare the brief
under the group’s name. The argument against disclosure was that new and old members both
enjoy privacy rights, and that, per concerns expressed in cases like NAACP v. Alabama, entities
might be chilled from submitting amicus briefs if they were required to disclose their members
(even only their new members). Some groups form specifically for the purpose of influencing pub-
lic debate on an emergent issue, or in response to a pending case, and therefore many names
might have to be disclosed. These considerations had been debated extensively, and possible lan-
guage had been identified to implement them (Agenda Book 155-57).

A second possible change concerned a backup requirement for disclosure. Under the proposed
Rule 29(b), an amicus that has a party or counsel help fund or author the brief would have to
disclose that fact. The proposed Rule 29(c) requires naming the party and counsel, and the pro-
posed Rule 29(d) requires that, if the amicus fails to make “the required disclosure,” the party or
counsel must do so. However, “the required disclosure” might be read either to extend only to the
participation disclosure under Rule 29(b), or also to the required Rule 29(e) disclosure of a rela-
tionship between the amicus and a nonparty. On the one hand, if a party knows that a relation-
ship ought to have been disclosed and had not been, the court should find out. On the other hand,
beyond generic duties of candor to the court, the Appellate Rules do not generally require a party
or counsel to report on another’s failure in its disclosure obligations (e.g., an incomplete Rule 26.1
corporate disclosure statement). The committee note appears to presume that only the Rule 29(b)
disclosure was intended.

The third issue was an unnecessary and mistaken cross-reference to Rule 29(a)(5) in the Ap-
pendix of Length Limits.

1. New Member Disclosures
Judge Eid began the discussion with the new member provision.

An attorney member asked if any more information were available on the concerns expressed
about this provision by the Executive Committee of the Judicial Conference. Judge Eid confirmed
that the available information had been put in her letter with Judge Dever to the Clerk of the
Supreme Court (Agenda Book 166).

Judge Dever added that the Executive Committee was chaired by Chief Judge Sutton, who
had chaired the Standing Committee, and included Chief Judge Chagares, who had chaired this
Committee. He also noted the dueling concerns discussed in the report of evasion and of privacy,
as reflected by cases such as NAACP v. Alabama and Americans for Prosperity Foundation v.
Bonta.

Another attorney member, noting that a new rules suggestion by the U.S. Chamber of Com-
merce (26-AP-3) had commented on the report, asked if the report had become public through its
inclusion in the Agenda Book. Professor Sachs confirmed that it had. The rules suggestion had



been submitted too recently to be included in the Agenda Book and so had been circulated to the
Committee.

Ms. Dubay noted that these issues had been discussed at great length, and that the new ele-
ment was the import of the Executive Committee’s views. Judge Eid summarized the discussion
in her letter with Judge Dever of the Executive Committee’s objections to the new member pro-
posal. Judge Dever added that, in light of these objections and the other concerns discussed in the
Agenda Book, the Committee had attempted to follow the same procedure as in 2018, when a
proposal already submitted to the Court was withdrawn, revised, and resubmitted to the Stand-
ing Committee.

Mr. Freeman asked if the Court had acted on the request to withdraw. Judge Eid and Judge
Dever confirmed that it had, and that these amendments had not been in the package submitted
to Congress.

A judicial member noted that the Committee had discussed the merits of the proposals a great
deal. Given the very negative reaction to the proposal, and given the unclear extent of the problem
it sought to fix, he was inclined to adopt the recommended edits. Mr. Freeman agreed.

A motion was made and seconded to adopt the recommended edits to the proposed Rule 29(e).
The motion was adopted by a vote of five to one, with one abstention.

2. Backup Requirement for Disclosure

Judge Eid then turned the discussion to the backup requirements for disclosure in the pro-
posed Rule 29(c)—(d).

Professor Sachs noted that the Committee had one substantive and one stylistic issue to con-
sider. He began with the substantive issue: whether, under (d), a party or counsel should be
obliged to inform the court only about an amicus’s failure to make 29(b) disclosures regarding
that party or counsel—as the committee note suggests—or whether it should have a broader ob-
ligation to inform the court if 29(e) disclosures are not made.

A judicial member agreed that it seemed to contemplate the 29(b) disclosure only. No objection
was heard.

Professor Sachs then turned to the stylistic issue of how to refer to the Rule 29(b) disclosure.
He presented a suggestion received from the style consultants to merge (b) and (c) and to renum-
ber accordingly.4

1The suggestion was as follows (with additions underlined and deleted text struck through), with appropriate renumbering
elsewhere in the rule text and committee note:
(b) Disclosing a Relationship Between an Amicus and a Party. An amicus brief must:
(1) disclose whether:
{BH(A) a party or its counsel authored the brief in whole or in part;
{2)(B) a party or its counsel contributed or pledged to contribute money intended to pay for preparing,
drafting, or submitting the brief; and
3)(C) a party, its counsel, or any combination of parties, their counsel, or both has a majority ownership
interest in or majority control of a legal entity submitting the brief; and

10



Professor Kimble thanked the Committee for the opportunity to attend. He stated that unnec-
essary cross-references are disfavored as an inconvenience to readers; mentioning Rule 29(b) can
make it more difficult for the reader to understand that the reference is to the immediately pre-
ceding provision. He suggested that “such” created no ambiguity because it could only refer back-
wards, to an antecedent. He also thought that merging (b) and (c) would also be an effective re-
sponse to any ambiguity.

A judicial member, approving of the merger of (b) and (c), asked whether a similar cross-
reference issue would arise in the next provision (originally (d)). Professor Kimble stated that it
would.

An attorney member suggested “the above disclosure.” Professor Kimble demurred, stating
that the full rule number was more specific, but that in his view it was unnecessary.

The attorney member asked whether the ambiguity concern had come from the Standing
Committee. Professor Sachs stated that he had raised the issue with this Committee upon en-
countering the language for the first time, and that his only concern was that the reference be
unambiguous.

An academic member recommended keeping the reference to “Rule 29(b)” in the original (d),
as suggested in the memorandum. No objection was made.

A motion was made and seconded to adopt Rule 29 with the suggested amendments, including
the merger of 29(b)—(c). The motion was adopted without dissent.

3. Appendix of Length Limits

Professor Hartnett noted that the ellipsis in the proposed amendment, after the heading and
before the first sentence (Agenda Book 161, line 4), was unnecessary as nothing was omitted.
Professor Sachs concurred.

A motion was made and seconded to eliminate the ellipsis. The motion was adopted without
dissent.

4. Public Comment

Professor Sachs suggested that the change to the Appendix of Length Limits was a technical
amendment not requiring recirculation for public comment. The same was likely true of the
amendments regarding Rule 29(b) and the backup disclosure requirement, as the committee note
already envisioned the same substantive scope for the requirement. The real question was
whether public comment was necessary for the changes with regard to new members of organiza-
tional amici. He suggested that it was not, as the issues had been exhaustively discussed and
were already the subject of many public comments.

11



A judicial member agreed with the analysis in the memorandum. No objections were heard.

A motion was made and seconded to recommend the proposed amendments to Rule 29, Rule
32, and the Appendix of Length Limits, as revised, to the Standing Committee for adoption with-
out republication. The motion was adopted without dissent.

B. Premature Petitions (24-AP-G)

Professor Huang presented a subcommittee report on the treatment of premature petitions
(Agenda Book 208). The proposed amendment, following certain provisions of Rule 4, is designed
to remove a trap for the unwary in filing an incurably premature petition for review or application
to enforce an agency order.

Professor Huang reported that the public comments were few and positive, and that the sub-
committee had suggested a simplified numbering of the amendment, adding it at the end of the
existing Rule 15 as 15(f) rather than inserting it as 15(d) and renumbering the remaining subdi-
visions. The existing Rule 15(d), on intervention in agency review, is often cited and its numbering
1s familiar to litigants.

Mr. Freeman expressed the Department of Justice’s support for the amendment in general.
He raised a potential ambiguity concerning the phrase “its order.” Some agencies have internal
bureaus that enter provisional orders; such an order becomes final if not appealed within the
agency, with a statutory exhaustion requirement requiring an internal appeal before judicial re-
view. In such a case a petition for review in a court of appeals might be incurably premature, but
in a different sense than the proposed amendment envisioned, because the order was not other-
wise reviewable in the absence of a petition for rehearing.

Professor Sachs suggested a revision to the first sentence of the proposed amendment to ad-
dress this concern, together with revised language for the committee note citing a case in which
this concern had arisen.’ Mr. Freeman described the case as an effective illustration of this con-
cern.

A motion was made and seconded to adopt the suggested revisions. The motion was adopted
without dissent.

Professor Kimble raised the issue of renumbering subdivisions. He argued that the Commaittee
should take a long view: while changing the numbering of existing subdivisions may be a tempo-
rary inconvenience, committing to preserving their numbering would tie the Committee’s hands
over time and prevent more logical and consistent ordering of the rules. He suggested that the

5 The suggested revision to the first sentence of the rule text was as follows (with additions underlined and deleted text
struck through): “(f) Premature Petition or Application. This subdivision (f) applies if a party files a petition for review or an
application to enforce after an agency announces or enters its an otherwise reviewable order—but before the agency disposes of
any petition for rehearing, reopening, or reconsideration that renders the order nonreviewable as to that party.”

The suggested addition to the committee note was as follows: “Nor does it encompass circumstances when an agency order
may be nonreviewable, or a petition for review may be premature, for any reason other than the pendency of a petition for
rehearing, reopening, or reconsideration—for example, when the agency’s proceedings have not yet culminated in a judicially
reviewable order. See, e.g., Alabama Power Co. v. FCC, 311 F.3d 1357, 1366 (11th Cir. 2002).”
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Committee’s focus should be on the rules as a whole, rather than on the individual subdivision
being changed.

Professor Sachs noted that, in the restyling process, certain highly familiar rule numbers (e.g.,
Civil Rule 12(b)(6)) were preserved. While Rule 15(d) was not on that level, it was already out of
order with respect to the filing-fee provisions of Rule 15(e). Fifty appellate cases already discuss
Rule 15(d), a high number for a relatively unknown subdivision, and it would take some time for
litigants to realize that these discussions referred to something else. The considerations for a
general restyling might be different than those applicable to an individual amendment.

Mr. Freeman recognized the benefit of logical consistency, but he argued that a saving provi-
sion for a small number of petitions would not be anomalous at the end of a rule. Moreover, the
intervention project referred extensively to the existing Rule 15(d).

A liaison member seconded this concern. He added that identifying a renumbered section was
a burden on courts, and that this burden did not diminish over time, because the existing prece-
dents would retain their references to the old numbering.

An attorney member distinguished the considerations relevant to a wholesale reorganization
from those relevant to an individual amendment.

A motion was made and seconded to forward the subcommittee’s proposal, as revised, to the
Standing Committee. The motion was adopted without dissent. Judge Eid thanked the subcom-
mittee and Professor Kimble for their work.

V. Discussion of Matters Before Subcommittees
A. Reopening Time to Appeal (24-AP-M)

Judge Nichols presented a subcommittee report on reopening the time to appeal (Agenda Book
239). Another trap for the unwary can be presented when a litigant files a notice of appeal after
the time for appeal expires, but before its motion to reopen is granted. A subcommittee had been
formed to consider the issue. The Supreme Court then held in Parrish v. United States that such
a notice may be timely, and also that a single document can serve both as the motion to reopen
the time to appeal and as the notice of appeal for that reopened window. In response, the subcom-
mittee suggested language at the October meeting to codify Parrish.

Since that meeting, the subcommittee had focused on three issues. First, it had chosen not to
describe the substance of what makes a document an effective notice of appeal, leaving that ques-
tion to be settled by Rule 3. Second, it had sought to avoid any impression that its proposal directly
governed jurisdiction, rather than merely specifying the time at which a filed notice becomes ef-
fective. Third, it sought to accommodate a circumstance in which multiple parties might seek to
appeal, clarifying that the timeliness rule applied only to the movant’s notice.

Professor Sachs noted that the rule suggestion from Devin N. Wesenberg (26-AP-1), to be
discussed later, supported such a proposal.
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A liaison member asked about the structure of the proposal’s main sentence, asking whether
the parenthetical material between em-dashes—“even if that document also serves other pur-
poses”—should instead be placed at the end of the sentence. Professor Sachs stated that one dif-
ficulty courts encounter is that the document that serves as a notice of appeal may not be cap-
tioned as such, and so it may be useful to signal that fact early on in the rule text.

A judicial member seconded the concern about the sentence’s complexity and asked if it could
be divided into two. A liaison member asked if the parenthetical phrase were necessary, or
whether the point could be made in the committee note. Professor Sachs stated that the courts of
appeals had disagreed on whether a document could be the notice of appeal and a motion to reopen
at one and the same time; though Parrish answered in the affirmative, a codification might want
to address the issue in the rule text.

Judge Nichols noted that the committee note did reiterate the point, and also that a two-
sentence approach had been attempted previously.

Mr. Freeman asked whether the focus should be on a document that serves the purpose of a
notice of appeal. Professor Sachs suggested that this might not communicate the affirmative cod-
ification of Parrish’s rule that documents could serve multiple purposes at once.

An academic member suggested that the matter be considered further, as Parrish had elimi-
nated any time pressure; wording suggestions could be sent to the subcommittee. Professor Sachs
agreed. At Judge Eid’s suggestion, no further action was taken.

B. Intervention on Appeal (22-AP-G; 23-AP-C)

Professor Sachs presented a subcommittee report on intervention on appeal. As the Supreme
Court had noted in Cameron v. EMW Women’s Surgical Center, there is no general rule on inter-
vention on appeal from a district court, and the courts of appeals have largely been proceeding by
analogy to Rule 24 of the Civil Rules.

Subdivision (a) describes the scope of the rule, determining when intervention would be gov-
erned by this rule or by preexisting law. Civil cases are already governed by Rule 24 and should
likely be covered. Criminal cases do not generally have intervention, but nonparties sometimes
appear in various ways: victims with statutory rights, subpoena targets who move to quash, per-
sons asking for documents of public interest to be unsealed, and so on. The current language
would not apply to criminal cases, and there is some question of how to categorize cases under 28
U.S.C. §§ 2254 and 2255. (Agency review proceedings are already addressed in Rule 15(d).) Dif-
ferent sets of the Appellate Rules apply in bankruptcy and Tax Court appeals; intervention at the
trial level is possible in each, and the proposal’s application to each could be specified through its
choice of rule number.

Subdivision (b) describes intervention as disfavored (in cases involving neither mandatory nor
government intervention), placing the description early in the text to dissuade unmeritorious re-
quests. Subdivision (c) requires intervention to be by motion, which must be filed early (given the
circumstances facing the party), state the grounds for intervention (to avoid a negative inference
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from Civil Rule 24), and describe intervention’s effect on subject-matter jurisdiction, both as to
the court and the district court (so as to place the question before the court, without attempting
to answer it in advance—a putative intervenor might even wish to secure dismissal under Civil
Rule 19(b)).

Subdivisions (d)—(e) set out grounds for intervention. Under subdivision (d), intervention
would be permitted if a federal statute confers a right to intervene. (Statute-conferred discretion
would be exercised on the other grounds supplied.) Subdivision (e)(1)—(3) address intervention by
governments (which could also employ the general rules for intervention, discussed below). A U.S.
or state government could intervene to defend the validity of a law or action that it or its agency
or officer had taken; this is narrower than the equivalent Civil Rules provision, which applies in
other cases construing a law or action. A legally authorized agency or officer could do the same,
and the United States could intervene to defend its national security and foreign relations inter-
ests.

Subdivision (e)(4) sets out the generic rule for permissive intervention. It would require the
movant to show a compelling reason why intervention was not sought previously (or how things
had changed). It would also require the movant to have an interest—whether “legally protected”
or “legally cognizable”—at stake. This interest must be distinct from the precedential effect of a
decision (a topic for an amicus) and must satisfy the Civil Rule 24 categories of impairment, in-
adequate protection by existing parties, absence of prejudice, and so on.

Finally, subdivision (f) makes clear that a granted motion would ordinarily make the movant
a party for all purposes, and that a denied motion doesn’t preclude amicus participation, to nudge
failed intervenors toward that course.

Mr. Freeman stated that the Department of Justice had been working on the issue for a long
time. Its traditional concern was that a rule on intervention would only encourage more interven-
tion. But the expansion of intervention practice in the courts had persuaded it that a rule was
merited. While the government had never had difficulty intervening to defend the constitutional-
ity of legislation, the courts’ analogies to Civil Rule 24 (as described in Cameron) had produced
widely varying rules in practice, and the Department thought it better at this point to adopt a
rule that made clear that intervention on appeal was a different beast from intervention in a
district court. With respect to the Tax Court in particular, his tax appellate colleagues could not
remember a case involving intervention for the first time on appeal, but they thought the same
rules should apply in Tax Court appeals as in tax controversies appealed from a district court or
from the Court of Federal Claims. He therefore proposed denominating the proposal as Rule 12.2,
so that it would apply as a matter of course (under Rule 14) to Tax Court appeals as well.

A liaison member agreed but asked whether the existence of a rule would indeed invite more
motions to intervene—in consumer class action cases, commercial cases, and others. A client
might wish to be involved in a case, though the party didn’t appear in the district court, and they
might not be dissuaded by the language of “disfavored.” (Mr. Freeman agreed that rehearing pe-
titions are also disfavored, but everyone files them.) The liaison member added that resolving the
motions to intervene might require fact development that could be addressed through discovery
in district court but not easily on appeal. He worried that intervention would become a regular
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practice, and that once an intervenor enters, a party might seek remand to assert additional
claims or defenses, complicating matters further.

Mr. Freeman noted that he had shared such concerns, but that in his view, the real barriers
to appellate intervention were not the language of disfavor but the timeliness constraint and the
exclusion of precedential effect as an interest justifying intervention. He added that the end of
nationwide injunctions in Trump v. CASA had reduced demand for appellate intervention: if an
injunction in litigation between A and B might affect a nonparty, it would be more plausible that
this party had a right to speak on appeal. He also reiterated that the existing practice, involving
analogies to Rule 24, was worth fixing.

An attorney member asked whether the language requiring filing as soon as is practical could
be replaced with a more rigid time constraint (X days after the notice, etc.), as those who really
would have a legitimate interest in appellate intervention might be more likely to have their
ducks in a row beforehand. He agreed with Mr. Freeman that all the circuits were currently say-
ing different things.

Mr. Freeman appreciated the suggestion, but he noted that the legitimate basis for interven-
tion might not appear until later in the case.

A liaison member asked whether the FJC had studied intervention on appeal. Mr. Reagan
described its research (October 2025 Agenda Book 234). He noted that many attempts at inter-
vention involved new officials who had recently taken office.

Professor Sachs noted that the committee had considered other ways to phrase the time re-
quirement, such as “the earliest practicable time,” but did not want to suggest a single date for
all parties. While perhaps it could be made party-relative (“the earliest practicable time for the
movant”), sometimes a party who ought to have been notified in the district court, as under Civil
Rule 12(b)(7), jumps in as soon as possible.

Mr. Freeman pointed out that parties may be able to learn of the case from outside sources,
and that the rule requires a compelling reason why intervention was not sought earlier.

An attorney member asked why the nonparty “may,” rather than “must,” file a motion, and
whether the new standards might have an impact on the practice of intervention in agency review
under Rule 15(d).

Professor Sachs suggested that Rule 15(d) might be a good topic for future review. He added
that subdivision (a) limited the proposal’s scope to appeals from district courts, and that Rule
15(d) needed a broader standard for intervention, as it may be the first time that parties on dif-
ferent sides of an agency’s decision would appear in an Article III court. He also stated that “may”
clarified that nonparties were not required to file motions to intervene.

An attorney member suggested the phrase “a nonparty who wishes to intervene must file”; no
objection was raised.
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Mr. Freeman suggested adding language to subdivision (a) that intervention in agency review
proceedings was governed by Rule 15(d). Professor Sachs seconded that suggestion.

A motion was made and seconded to redenominate the proposal as Rule 12.2. The motion was
adopted without dissent.

An attorney member asked whether the rule would apply in cases arising under 28 U.S.C.
§ 2241. Mr. Freeman seconded that concern, which arises in immigration and national security
habeas cases, and suggested that intervention in such cases would be unusual. Professor Hartnett
added that the availability of class actions in habeas cases was also a live issue; Mr. Freeman
agreed. Professor Hartnett stated that § 2241 cases typically did not involve a prior judgment,
and might be more likely to involve multiple persons’ interests. Mr. Freeman added that in at
least two circuits, condition-of-confinement claims involving the Bureau of Prisons are litigated
under § 2241. The attorney member noted that many good-time credit cases are litigated under
that provision also (with which Mr. Freeman agreed), asking whether that fact counseled in favor
of their inclusion or exclusion.

Professor Sachs described the issues concerning criminal cases as follows. On the one hand,
to the extent that there is no general provision for intervention in a criminal case, it would be odd
to provide one on appeal. On the other hand, there may be very few cases in which a criminal case
would create a legally cognizable interest for a nonparty (cf. Gilmore v. Utah)—although, to avoid
inviting such motions, perhaps such cases should be carved out of the rule entirely. He noted that
the proposal as framed would not apply to § 2241 proceedings initiated in the court of appeals,
but rather only those appealed from a district court.

Mr. Freeman described § 2255 cases as functionally criminal cases, involving collateral review
of federal criminal convictions, but stated that § 2254 cases are litigated functionally as civil
cases, potentially requiring a carveout that would not be needed for § 2255. Professor Sachs asked
whether mentioning § 2254 only could create a negative inference; Mr. Freeman expressed am-
bivalence.

A liaison member stated that, if the rule does permit appellate intervention, it should be tight
enough to ensure that intervention occurs only in a limited category of cases. Some cases are easy
to adjudicate, either one way or the other (federal requests to defend the constitutionality of a
law, random filings by uninvolved litigants). But a middle group of cases, involving sophisticated
parties in commercial, bankruptcy, or class action cases, among others, might argue that their
interests “may” be affected. An attorney may advise a client that it has the option to file such a
motion and might wish to do so as a protective matter. The liaison member worried that it may
become a regular part of appellate practice for sophisticated parties who will want to say that
they tried, even if the motion failed. Professor Sachs suggested that “may” reflected uncertainty:
a litigant’s interest might be affected only by an adverse ruling from the court, not by a favorable
one; the liaison member suggested that appellate intervention was sufficiently extraordinary that
a stronger statement was necessary.

Another liaison member suggested that becoming a party for all purposes would be sufficient
to dissuade a sophisticated private party from wishing to intervene, and that only a party with a
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real interest in the case would do so. He also suggested that the rule might require that, if the
court decides in a particular manner, it will affect the party’s interest.

An attorney member agreed with the latter point, adding that, if an intervenor becomes a
party for all purposes, it would be bound by the judgment, and if it wishes to reserve the right not
to be bound it should participate as an amicus.

Professor Sachs suggested that the subcommittee work on language to implement this sug-
gestion, as well as to note the exclusion of cases governed by Rule 15(d).

Mr. Freeman asked whether the phrase “mandatory” was appropriate, suggesting that the
subcommittee revisit it.

A liaison member asked whether, if intervention had been sought “previously,” that could only
have occurred in the district court, from which an unsuccessful intervenor could have appealed.
Professor Hartnett noted that a new reason for intervention could have arisen since.

An academic member asked about the choice between “legally protected” and “legally cogniza-
ble,” and whether the intent was to import the standing caselaw surrounding those phrases. (Pro-
fessor Sachs suggested that this was the intent; an intervenor ought to have the sort of interest
that would support its own presence as a party.) The academic member asked whether that was
sufficiently clear from the committee note, but was indifferent as to the choice between the terms.

Professor Sachs noted that “protected” often suggests victory on the merits, whereas “cogniza-
ble” allows for uncertainty on that point.

Mr. Freeman noted that some cases distinguish “cognizable” from “protected” based on the
litigant’s presence within the zone of interest protected by a statute: a nanny whose employer was
unlawfully fired, and thus loses employment too, has an interest supporting Article III standing
but is not within the zone of interest.

An academic member noted that Cameron uses the word “protect,” drawn from Civil Rule 24,
and “legally cognizable” in a different context.

Professor Sachs noted that the subcommittee’s difficulty with the “protected”/“cognizable”
choice had been the lack of any strong preference one way or the other. Judge Eid suggested that
the Committee lacked any strong preference also.

Mr. Freeman suggested that the committee note might wish not to cross-reference Civil Rule
24 as prominently, so as to avoid any inference of importing its substantive standards. An aca-
demic member agreed that unnecessary parallelism should be avoided.

A liaison member asked whether parties had a statutory right to intervene in a court of ap-
peals, and whether they should be subject to timeliness requirements. Mr. Freeman suggested
that the current draft would so subject them (and Professor Sachs agreed, based on the require-
ments imposed on a motion), but added that the subcommittee should consider how to make that
requirement more clear.
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Another liaison member noted that, however the rules are drafted, it would be necessary to
allow for proper examination of the intervenor’s legal interest.

Mr. Freeman added that recent litigation in the Supreme Court had focused on disputed ques-
tions of timeliness. He also suggested that the committee note clarify the relevance of Cameron
to the subjects addressed by subdivision (e)(2). No further action was taken.

C. Administrative Stays (24-AP-L)

Professor Sachs presented a report on administrative stays (Agenda Book 237). The subcom-
mittee appointed on the issue had not been asked to meet, awaiting the FJC’s research on the
question, which continues apace.

D. Treatment of Tribes (25-AP-D)

Professor Huang presented a subcommittee report on the treatment of Indian tribes (Agenda
Book 244). The issue had been considered extensively fifteen years earlier, but it had been put on
hold in 2012 and revisited but not revived in 2017.

He emphasized two questions: whether the rules should be amended to specifically address
the status of tribes, and, if so, which Indian tribes should be included. As he described, some
provisions in the rules refer to the federal and state governments. As domestic non-state sover-
eigns, tribes might be treated analogously to state sovereigns; or they might be analogous to for-
eign sovereigns. (He noted that Alaska Native Corporations are not sovereign but might raise
similar issues of self-determination.)

In addition, he raised the question whether the matter should be addressed on a cross-com-
mittee basis, as well as whether tribes should be included wholesale within the definition of
“states” or on a more specific basis within appropriate rules.

Mr. Freeman asked why the question had been tabled earlier. Professor Huang stated that
the answer was not clear, but that there had been no agreement on the proper treatment. Judge
Eid agreed that there had been no consensus, with both strong support and strong opposition.

A liaison member asked whether the prior discussion had centered on the all-or-nothing ap-
proach or the provision-by-provision approach. Judge Eid answered that it had been all-or-noth-
ing.

An attorney member suggested that the all-or-nothing approach raised philosophical and po-
litical questions that a provision-by-provision approach avoided. (Professor Sachs noted that
Judge Wesley, who could not attend, had expressed his view in favor of the latter; some rule
provisions regarding states, such as those concerning habeas, might not fit the legal circum-
stances of tribes.)

Judge Dever noted that the Department of Justice had supported a change to Evidence Rule
902(1) to include tribal documents within the category of domestic public documents, although
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opposition had been expressed in the criminal defense community, and that the issue had been
extensively discussed. No further action was taken.

VI. Discussion of Other Rules Suggestions
A. Uniform Bar Admission (25-AP-B)

Professor Sachs presented a report on uniform bar admission (Agenda Book 248), responding
to a suggestion from the National Women’s Law Center to standardize bar admission across the
courts of appeals. The suggestion had been discussed at the October meeting, but no action had
been taken, and it had been retained on the agenda.

He suggested that further research might be helpful on the various courts’ current practices
regarding admission, listing of names on a filing, pro hac vice admission, participation in oral
argument, and so on. This research might be an appropriate task for the Rules Law Clerk, once
that position were no longer vacant. (Ms. Dubay stated that a law clerk and a general counsel
intern might soon be hired.)

Judge Eid agreed that it would be helpful to see how diverse the rules currently are. An at-
torney member seconded that view.

Professor Hartnett noted that the cross-committee project with regard to the district courts
had chosen to take no action on the matter.

Mr. Freeman noted that the Department of Justice had frequently encountered variation
among courts of appeals on a number of questions, including whether attorneys appearing ex
officio (such as the Attorney General) must file personal appearances. He offered to provide al-
ready-compiled information to the researchers.

An attorney member stated that in the Seventh Circuit, multiple separate corporate disclo-
sure statements were required from everyone appearing on the brief.

No further action was taken.
B. Double-Sided Printing (25-AP-E)

Professor Sachs presented a report (Agenda Book 250) on a rules suggestion from Paula An-
thony concerning the current requirements of single-sided printing (Agenda Book 252). Single-
sided printing doubles the amount of paper used and increases costs for litigants; moreover, many
judges read documents electronically. However, printing on both sides of the page might create
bleed or raise other issues; in the Supreme Court, where double-sided printing is permitted, the
paper must be of sufficiently high weight to make bleed unlikely.

An attorney member argued that, while he had initially considered the issue a minor one, he
now saw considerable merit in the proposal, to reduce the cost of printing and the size of briefs.
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Mr. Wolpert stated that, while his office would welcome a fifty percent reduction in the volume
of paper, he worried that individual courts and chambers preferences might produce too much
variation. He added that the issue of bleed was not from the printer, but from the pens used to
comment on filings.

Mr. Freeman stated that the issue was bound up with the larger question of whether courts
might use entirely electronic filings. Some circuits vary in this, as well as on whether appendices
or briefs might be double-sided. He thought that any rule would be a transitional one, as all-
electronic filing would soon be in place.

Mr. Wolpert noted that the Tenth Circuit rarely orders paper copies of records or appendices,
but it frequently orders paper copies of briefs.

Professor Sachs noted that the suggestion could be set aside and then returned to after a set
period of time. He also noted that there was little argument for single-sided printing of appen-
dices, and a change could save money for litigants and shelf space for clerk’s offices.

An attorney member expressed surprise that appendices might be required to be printed sin-
gle-sided. (Another attorney member concurred.)

A liaison member suggested that it might be worthwhile to informally focus-group the ques-
tion with judges. A judicial member agreed and expressed comfort with double-sided briefs. An-
other liaison member described a wide range of practice, with some judges operating entirely with
electronic copies.

Professor Sachs conveyed Professor Hartnett’s interpretation that Rule 32(b) incorporated for
appendices Rule 32(a)(1)(A)’s requirement for briefs of single-sided printing.

Judge Thomas stated that the problem was with pro se materials, which were harder to scan
if double-sided.

Judge Eid asked if it were possible to survey judges informally. Professor Sachs suggested
that a subcommittee could help in directing inquiries. Judge Eid appointed a subcommittee on
the topic, consisting of Mr. Hicks, Mr. Freeman, and Mr. Wolpert. No further action was taken.

C. Introductions to Briefs (25-AP-F)

Professor Sachs presented a report (Agenda Book 255) on a rules suggestion from Judges
Newsom and Pryor concerning introductions to briefs (Agenda Book 259). Under Rule 28(a), an
appellant’s brief must contain, under appropriate headings and in the order indicated, certain
elements that do not include an introduction. Litigants often do include introductions nonethe-
less, which Judges Newsom and Pryor described as a helpful practice; but some litigants may be
scared off by the absence of a provision in the rule permitting introductions. Professor Sachs noted
various ways of addressing this, whether by adding a separate Rule 28(d) on introductions (as
proposed by Judges Newsom and Pryor) or by adding an additional but optional element to the
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list. He suggested appointing a subcommittee to discuss the local rules on the question and the
proper response.

A liaison member noted that he typically includes an introduction and had never seen a brief
bounced for that reason. He did not consider it a major issue, but thought that, if introductions
were included, they should be placed before the jurisdictional statement.

An attorney member identified as a passionate supporter of introductions and agreed that
inexperienced advocates might hesitate to include them, given their absence from the rule. At
least one circuit requires a one-page summary of the case that functions as an introduction.

Mr. Freeman agreed that the Department of Justice included introductions in almost every
brief and had never experienced any difficulty. He agreed that it should not come after the juris-
dictional statement.

Judge Eid appointed a subcommittee on the topic, consisting of Mr. Adler, Ms. Coberly, and
Mr. Pincus. No further action was taken.

D. Reopening Time to Appeal Suggestion (26-AP-1)

Professor Sachs presented a report (Agenda Book 262) on a rules suggestion from Devin N.
Wesenberg on reopening the time to appeal (Agenda Book 264). As mentioned above, this sugges-
tion was in the nature of a comment on the Committee’s efforts on an earlier agenda item (24-AP-
M), and he proposed consolidating this agenda item with that. Judge Eid consolidated the agenda
items.

VII. New Business

Mr. Freeman identified an item of new business. In discussing intervention with his Tax Di-
vision colleagues, he had learned that certain problems of incurably premature notices of appeal,
corrected for appeals from district courts by existing provisions of Rule 4, are not corrected in Tax
Court appeals under Rule 13. He stated that this presents a practical problem for the Tax Court,
which will often announce a decision before it enters a final opinion, unwittingly creating a trap
for the unwary when litigants file the notice of appeal in between.

Professor Sachs suggested appointing a subcommittee on the topic.

Judge Eid appointed a subcommittee on the topic, consisting of Professor Huang, Mr. Free-
man, and Mr. Pincus. No further action was taken.

Judge Eid disbanded the Amicus, Bankruptcy Appeals, Costs on Appeal, and IFP Form 4
subcommittees, all currently listed as inactive (Agenda Book 9). She thanked the participants
and announced that the next meeting of the Committee would take place in Washington, D.C., on

October 6, 2026.

The meeting was adjourned at 2:37 p.m.
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