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ADVISORY COMMITTEE ON CRIMINAL RULES 
MINUTES 

April 29, 2026 

Attendance and Preliminary Matters 

The Advisory Committee on Criminal Rules (the “Committee”) met on April 29, 2026, in 
Washington, D.C. The following members, liaisons, reporters, and consultants were in attendance: 

Judge Michael Mosman, Chair  
Judge André Birotte Jr.  
Judge Jane J. Boyle  
Judge Timothy Burgess 
Judge Thomas M. Durkin 
Judge Michael Harvey 
Marianne Mariano, Esq. 
Shazzie Naseem, Esq. 
Judge Jacqueline H. Nguyen 
Sonja Ralston, Esq.1 
Justice Carlos Samour 
Professor Jenia Turner 
Mary Jo White, Esq. 
Brandy Lonchena, Esq., Clerk of Court Representative 
Judge James C. Dever, Chair, Standing Committee 
Judge Paul Barbadoro, Standing Committee Liaison 
Professor Sara Sun Beale, Reporter  
Professor Nancy J. King, Associate Reporter  
Professor Edward Hartnett, Reporter, Standing Committee 
Professor Catherine T. Struve, Standing Committee Consultant (via Microsoft Teams) 
 
The following persons participated to support the Committee:  

Carolyn A. Dubay, Esq., Secretary to the Standing Committee  
Shelly Cox, Management Analyst, Rules Committee Staff 
Bridget M. Healy, Esq., Counsel, Rules Committee Staff 
Rakita Johnson, Administrative Analyst, Rules Committee Staff 
Sarah Sraders, Esq., Counsel, Rules Committee Staff 
Dr. Timothy Reagan, Federal Judicial Center (via Microsoft Teams) 
Dr. Brittany Ripper, Federal Judicial Center 
 

Opening Business 

Judge Mosman opened the meeting and welcomed the attendees. 

 
1 Ms. Ralston represented the Department of Justice. 
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Judge Mosman stated that Judge Nguyen would be leaving the Committee after this 
meeting, and he expressed his gratitude for all of the hard work that she had done, especially in 
carrying the Rule 17 project forward. Judge Nguyen said that she had already said goodbye to 
the Committee once before, since this last year had been her “bonus” year. It had been a pleasure 
for her to serve on the Committee, first under Judge Kethledge, then Judge Dever, and now 
Judge Mosman. She thanked the chairs, the committee members, the members of the Rule 17 
Subcommittee, and the reporters for all of their hard work and for making the Committee’s work 
such a collaborative process. 

Judge Mosman reminded those participants appearing remotely to turn on the “raise 
hand” feature in Microsoft Teams, or simply raise their hand, to be acknowledged. He also asked 
members present in the room to raise their hands before speaking. Finally, he noted that the 
meeting today would need to conclude by 3 p.m. 

Judge Mosman then turned to the draft minutes of the November 2025 Committee 
Meeting and asked whether there were any changes recommended. Professor Beale said that she 
had been notified of two typographical errors that needed correction. She said that even if a small 
mistake like that were to be noted later, the reporters were permitted to correct a misspelling. She 
asked that members let the reporters know of any other typographical errors. 

A motion to approve the minutes was made, seconded, and approved unanimously. 

Ms. Dubay then provided a report on the progress of proposed amendments to the Federal 
Rules. She directed the Committee to page 94 of the agenda book, which showed the 
amendments that would be effective as of December 1, 2026. She noted that the chart listed 
Appellate Rules 29 and 30, which had been withdrawn. Those would later be resubmitted with 
the changes voted on by the Appellate Rules Committee two weeks earlier. The other 
amendments identified on that chart, however, were approved by the Supreme Court and 
delivered to Congress on April 8, 2026. Barring any action by Congress, those will become 
effective at the end of this year. 

Ms. Sraders provided an update on legislation that would directly or effectively amend 
the Federal Rules. She directed the committee members to page 99 of the agenda book and drew 
their attention to the Prohibiting Political Prosecutions Act of 2026. This legislation would add 
several provisions to Criminal Rules 6, 16, and 48. No action had been taken on this bill since it 
was introduced, but the Rules staff would continue to monitor it. 

Dr. Reagan then provided a report on the work of the Federal Judicial Center (FJC). First, 
the research on deepfakes and authenticity was complete and had been published in the spring 
agenda book for the Evidence Rules Committee. Second, the FJC planned to release a 
documentary video on how two district courts were allowing self-represented litigants to file 
electronically in civil cases. One district allows them to use CM/ECF, and the other does not. 
Both allow self-represented litigants to use an online upload portal to submit documents for 
electronic filing. 
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Rule 17 

Judge Mosman then turned to Judge Nguyen to report on Rule 17. Judge Nguyen said 
that the Standing Committee had recommended that the amended Rule 17 be published. The 
subcommittee met and reviewed all testimony and comments received during the publication 
period. The subcommittee heard from 13 commenters, which included individuals as well as 
organizations. Eight of these supported the revised rule with some modifications, and three 
commenters expressed strong opposition, primarily based on concerns about victims’ rights. 
Judge Nguyen explained that the public comments received could be divided into three 
categories: comments for which the subcommittee believed no change to the proposed rule was 
warranted; comments for which the subcommittee recommended a change; and comments for 
which the subcommittee was divided as to how to respond.  

Subcommittee recommendation of no changes 

Judge Nguyen began with the category of comments for which the subcommittee thought 
no change was warranted. She turned the Committee’s attention to the redline on page 145 of the 
agenda book. The Committee received strong opposition to subparagraph 17(c)(2)(A), which 
would expand the availability of subpoenas beyond trial. Professor Cassell, one of the 
commenters, argued that 95% of criminal cases result in pleas, so expanding the availability of 
subpoenas beyond trials would dramatically increase the number of subpoenas to victims. There 
was concern expressed about fishing expeditions, especially in sexual assault cases or cases 
involving violent crimes. 

The subcommittee thought that the concerns expressed were very serious but 
recommended making no changes to the proposed rule text. Expanding the availability of 
subpoenas beyond trial was an issue that was extensively discussed and considered both by the 
subcommittee and the full Committee. The Committee made a deliberate choice to expand 
subpoena availability beyond trial, for several reasons. One was that the defendant has the right 
to present evidence in these other proceedings. The expansion was designed to correct 
inconsistencies across districts: in some districts, defendants are permitted to use subpoenas, but 
in other districts, the practice is more restrictive. The subcommittee was not aware of any 
examples of the harms identified by commenters in any of the districts that have liberal subpoena 
practices. Judge Nguyen reiterated that under the amended rule, courts in every district have full 
discretion to control the way that subpoenas are handled. Accordingly, the subcommittee 
unanimously recommended that no changes be made. 

The subcommittee also reviewed comments about the relaxation of the Nixon standard, in 
subparagraph (c)(2)(B). Judge Nguyen stated that the defense bar—the National Association of 
Criminal Defense Lawyers (NACDL) and others—renewed their argument for a more generous 
“relevant and material” standard. On the other hand, the victims’ rights groups advocated 
strongly for the Nixon standard, which is very restrictive. Their primary argument was that 
relaxing the standard beyond Nixon, along with the other proposed changes in the amended rule, 
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would magnify the harm to victims and decrease district judges’ abilities to protect the victims’ 
rights. 

The subcommittee again felt that these issues had already been fully explored and 
considered. Judge Nguyen explained that the standard that was implemented in the proposed 
rule—“likely to be possessed by the subpoena’s recipient,” “not reasonably available” elsewhere, 
and “likely to be admissible”—was a middle ground that drew a balance between the very 
restrictive Nixon standard and the “relevant and material” standard. Relaxing the Nixon standard 
was the thrust of this entire project, and was extensively discussed. Accordingly, the 
subcommittee members unanimously recommended that no changes be made in response to 
these comments. 

Next, Judge Nguyen turned to the comments received in response to 
subparagraph (c)(2)(E), on line 61 of the redline. The amendments provided that, for good cause, 
the court must permit the party to file the motion ex parte. This was an issue that the 
subcommittee worked very hard on, and the Advisory Committee and Standing Committee 
approved. The objection to this provision was that it would open the floodgates and undercut the 
court’s ability to safeguard victims’ rights. Judge Nguyen stated that Professor Cassell raised one 
point that the subcommittee had not previously considered, which was that this may somehow 
facilitate the district court’s ability to issue a gag order preventing victims from talking to 
AUSAs. Judge Nguyen said that the proposed amendments to Rule 17 did not do anything 
regarding gag orders, so any law regarding gag orders remained the same.  

The subcommittee thought that this was, again, something integral to the compromise 
struck in the amended rule, to allow the defendant to have—upon a showing of good cause—the 
ability to file an ex parte motion. The subcommittee therefore recommended no change to the 
proposed rule. 

The final comment for which the subcommittee was recommending no change be made 
concerned paragraph (c)(4), beginning on line 88 of the redline. This provision imposed 
additional requirements for self-represented parties. One commenter questioned why self-
represented parties should be treated differently and argued that this potentially undermined their 
Sixth Amendment rights. Judge Nguyen explained that these requirements were a deliberate 
choice made by the subcommittee, acknowledging that self-represented litigants do not have the 
same ethical obligations or legal training as attorneys, warranting greater judicial supervision. 
The subcommittee therefore recommended no change to the proposed rule. 

Professor Beale stated that prior to the meeting the Committee had received a comment 
from one of the other reporters suggesting clarification of the committee note. She explained that 
one of the concerns raised by victims about the expansion of the availability of subpoenas to 
non-trial proceedings was that the Federal Rules of Evidence do not apply. The published 
committee note, at line 313 on page 159 of the agenda book, said, “There is no separate reference 
to ‘relevance’ in (c)(2)(B) because it is not likely that information would be admissible unless it 
was relevant.” Professor Beale noted that this language could be stronger. The suggestion was to 
say, “. . . because information would not be admissible unless it was relevant.” She said that if 
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the Committee believed that this was correct and less convoluted, then it would deliver a more 
reassuring point.  

Judge Nguyen agreed that this tightened up the language and said the same thing in a 
clearer and more straightforward way. She believed that this should be fairly non-controversial. 

A member noted that this had been a concern of his, an evidentiary standard that may 
have indirect application and a proceeding where the Federal Rules of Evidence would not apply. 
He asked how a magistrate judge should prepare for a detention hearing and apply the standard, 
which talked about the likelihood of admissibility. 

Professor Beale said that her understanding based on Committee discussions was that 
judicial officers apply concepts of relevant, reliability, and authenticity when making these 
determinations, but do not strictly apply the Federal Rules of Evidence. She stated that it was 
fairly well-understood that these proceedings were not the “wild west,” and judges looked at 
whether the party was introducing something that was actually relevant to the detention decision, 
and sufficiently reliable that the judge would want to admit it. The judge would then apply those 
same standards when thinking about something that a party wanted to subpoena. 

Judge Mosman remarked that his experience, which he thought was shared widely, was 
that even in hearings where the Federal Rules of Evidence do not apply, there was an 
independent issue of admissibility that was applied, that involves things like relevance, 
authenticity, and the like. There was still a question to be answered by any magistrate judge: is 
this admissible? It may not be. The answer is not guaranteed simply because the Federal Rules of 
Evidence do not apply. 

Professor King noted that privileges apply in all proceedings. 

A member commented that in the context of detention hearings, seeking the subpoena 
was almost a higher standard. At a detention hearing, the government and defense lawyers can 
proffer information as officers of the court. The attorneys simply tell the court what their position 
is. She noted that although she had yet to uncover a subpoena at a detention hearing with her 
colleagues, she anticipated that this would occur where the proffers did not align. She thought 
that getting a subpoena would be relevant to that particular consideration. The member therefore 
agreed that although the Federal Rules of Evidence would not technically apply, attorneys must 
always present relevant evidence to the court, at every juncture. 

Ms. Ralston stated that the primary feature of the Federal Rules of Evidence that do not 
apply at these other proceedings is the hearsay rules. The government thought that most other 
rules apply by principle—things like relevance and authenticity—even if they do not technically 
apply. Hearsay was the one thing that generally did not apply; for example, at sentencing, the 
government would introduce a victim witness statement without the victim. For a subpoena for 
documents, that would be the purpose: to bring in a document instead of a witness. 

The member who initially asked the question said that he did not disagree with anything 
that had been said, and that was how he would have answered his own question. He noted that he 
was always concerned with relevance, but was almost never concerned with strict hearsay. He 
was always thinking about reliability, which is what hearsay tried to address. The member said 
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that the standard here was something that magistrate judges can work with, and that he had 
received a sufficient answer to his question. 

Judge Nguyen asked whether there was a motion to approve the amendments to the 
committee note, at lines 313-315 on page 159, as Professor Beale had suggested. Ms. Ralston 
offered a friendly amendment to change “was” to “were.” The revised committee note would 
read, “There is no separate reference to ‘relevance’ in (c)(2)(B) because information would not 
be admissible unless it were relevant.” A motion to accept the committee note language, as 
amended, was made, seconded, and approved unanimously. 

Subcommittee recommendation to change the rule and/or committee note 

Judge Nguyen then turned to the comments for which the subcommittee thought that 
some change was warranted. The first concerned subdivision 17(a), which was clarified to make 
clear that it applied to both subpoenas for producing items as well as to testimony. However, 
NACDL noted that this portion of the rule could be construed to preclude testimony and the 
production of documents at the same hearing. Judge Nguyen said that it was the Committee’s 
intention all along to allow this, but to the extent someone thought that this was somehow 
precluded or unclear, the subcommittee thought that the language needed to be clarified. It 
proposed the language on page 145, lines 6 and 7, to correct that. 

Professor Beale noted that she did not believe that this change required republication. It 
was absolutely clear that what the Committee meant all along was not to prevent people from, at 
one proceeding, being able to be subpoenaed to both present documentary evidence and testify. 
These proposed amendments only clarified what the Committee thought was already clear. The 
committee note was still consistent with the proposed change in the text because the committee 
note was written with this interpretation of the rule in mind. Professor Beale thanked the Style 
Consultants for their help in ensuring that the new language was clear and efficient. 

A motion to approve the amended language in Rule 17(a) was made, seconded, and 
approved unanimously. 

Next, Judge Nguyen turned to another change recommended by the subcommittee, which 
fell into the same category of things that the Committee had intended, but did not make clear. A 
commenter had raised the question whether a “third party,” as referenced in 
subparagraph (c)(3)(A), included a victim. The subcommittee thought that a victim was a third 
party, and so recommended adding language to the rule (in line 79 of the redline) and committee 
note (in lines 424-431 of the redline) to make this clear. 

Judge Nguyen noted that this was also a change for which the subcommittee members 
thought no republication was needed. Professor Beale elaborated that the analysis for 
republication asks whether this would be a substantial change, and if so, whether it was one 
where the Committee would really need to get more input to understand the implications. The 
subcommittee thought that including a victim as a third party was what the amendment already 
intended to do. After some research, though, the subcommittee found cases that said that a victim 
is not a third party. The subcommittee therefore thought that this should be clarified and that this 
was non-controversial. 
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A motion to approve the amended language in the rule and committee note was made, 
seconded, and approved unanimously. 

The next item concerned proposed changes to Rule 17(c)(3)(B). Judge Nguyen explained 
that this rule required notice to the victim before an order is entered allowing a subpoena for the 
victim’s personal or confidential information, unless there are exceptional circumstances. Since 
2008, the committee note had defined “exceptional circumstances” to include the risk of 
revealing defense strategy. Commenters raised an objection that this would be very easy to show, 
and victims would rarely receive notice. The concern expressed was that this would violate the 
Crime Victims’ Rights Act (CVRA), and that notice to the victim was the only way that would 
allow the victim to contest the subpoena in any way. 

The subcommittee considered this comment and thought that the Committee should, at a 
minimum, revise the language to the note. Page 162 of the agenda book, lines 409 to 423, 
showed the draft language that the subcommittee proposed adding to the committee note. Judge 
Nguyen explained that this paragraph was designed to address the concern raised by the 
commenters and to draw a distinction between providing notice to the victim and providing a 
detailed explanation of why a subpoena was needed. Notice was different from the “good cause” 
showing for ex parte applications. The notice to a victim that their information was being sought 
would not necessarily reveal a sensitive defense strategy, so that would not qualify as 
“exceptional circumstances.”  

Judge Nguyen said that there was also a suggestion that the government be required to 
give notice to the victim in every instance, which aligns with the practice of at least one district. 
She noted that this does not align with some other districts’ practices, and so the subcommittee 
did not recommend that change. 

A member stated that she supported the amendment, but she noted that the amended 
language did not entirely adopt Professor Cassell’s position that the CVRA forbids a lack of 
notice even if it would reveal defense strategy. The amended committee note language 
recognized that it would be uncommon for merely providing notice to reveal a defense strategy. 
The member stated that this was why the defense bar could accept the amendment, because the 
court would ultimately make the determination on whether exceptional circumstances had been 
met (under the possibility that evidence would be destroyed or that perhaps even the mere notice 
would impede the defense). She stated that the word “uncommon” in the committee note was 
important for that reason, but thought that this accurately stated the practice in most districts.  

Professor Beale addressed the question of the necessity of republication. She stated that 
the proposed change was in the committee note, not the text. The committee note could not 
change the meaning of the rule text, or add to or subtract from the text, but it did clarify the 
intent of the text. She noted that the amended committee note was consistent with the 2008 
committee note, but it did draw a distinction with the additional ex parte provisions that were 
being added to the rule. The subcommittee thought that this was very useful and important to 
add, and that it did not require republication to do so. 

Ms. Ralston responded to the previous member’s statement and said that the rule as 
written would not prevent a court from adopting Professor Cassell’s statutory interpretation of 
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the CVRA. The rule said that unless exceptional circumstances apply, the court must require 
giving notice. It did not say that even if exceptional circumstances apply, the court may not 
require notice. The court may still require notice even if there are exceptional circumstances; it 
was just not required to do so. The rule left the court with discretion. 

A motion to amend the committee note was made, seconded, and approved unanimously. 

Judge Nguyen then turned the Committee’s attention to comments regarding 
paragraph (c)(5). The portion of the memo addressing this issue began on page 134 of the agenda 
book. Paragraph (c)(5) stated that a non-grand jury subpoena requested by a represented party 
may require the recipient to produce the designated items to the party’s counsel. But for 
subpoenas sought by self-represented parties, the subpoena must require production to the court, 
unless the court orders otherwise. Judge Nguyen reminded committee members that there were 
many conflicting practices in various districts as to what the original rule meant. Some courts 
had read the original Rule 17(c)(5) as always requiring a return to the court. Other courts said 
that if there was a production ordered before trial, then it had to be returned to the court, but 
otherwise, it did not. And some courts permitted returns directly to the requesting party unless 
the court ordered otherwise. So to clarify this, the amended Rule 17(c)(5), as published, set two 
different defaults. If the subpoena was from a self-represented litigant, then the production was 
to the court unless it was ordered otherwise. If the subpoena was from a represented party, then 
the materials were produced directly to counsel.  

Judge Nguyen said that NACDL strongly supported this change, but had argued that 
because of the way that the published rule was written, the district court should have no 
discretion to order production to the court unless the subpoena was requested by a self-
represented litigant. Judge Nguyen did not think that this was the intention of the rule, but 
thought that it was arguable as to whether NACDL’s interpretation was a fair reading or not. 
Since NACDL read the language this way, the subcommittee thought that the language should be 
changed. The reporters sought input from the Style Consultants on the proposed changes. The 
committee note was also revised, throughout lines 442-495. 

Judge Nguyen explained that the major change being made was to set a third default: 
unless the court ordered otherwise, production in response to a subpoena requested by a 
represented party, that does not require the production of personal or confidential information 
about a victim, could be made directly to counsel. Personal or confidential information about 
victims would go to the court. 

Professor Beale expressed her appreciation for the assistance from the Style Consultants 
in drafting this provision. She said that the subcommittee had wished to put the provisions about 
production of personal or confidential information about victims in the victim provision, thinking 
that was where people would look for it. The Style Consultants pointed out that the heading of 
subsection (c)(5) was, “Place to Produce the Designated Items,” and readers would follow those 
headings. It was important for provisions about the place to produce designated items to be in 
that subsection—not somewhere else, and not in two places. Professor Beale also stressed the 
importance of avoiding unnecessary cross-references.  
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Professor King said that the changes in (c)(5)(A) and (B) did two things. First, they 
clarified that NACDL’s reading of the published text was incorrect, and that the court was always 
in control of where the subpoenas would be returned. There was not a requirement that the 
production go to defense counsel if the party was represented. Second, and more consequentially, 
the change would add a category of subpoenas—personal or confidential information about the 
victim—to those that were presumptively returned to the court unless the court ordered 
otherwise. This would create a substantial difference, but for a very narrow category of 
subpoenas. There was unanimity on the subcommittee that this should not require republication. 

Professor Beale elaborated that the first change was simply a clarification, to make clear 
what the Committee intended all along. This did not require republication. The second change 
came out of expressions of deep concern from the victim advocates that the Committee was 
changing a well-established and important practice, where the court would referee and protect 
victims when their personal and material information was sought. There would be an opportunity 
for redaction or to hold back things that were not relevant; the information would not simply be 
provided directly to the defendant’s counsel. Professor Beale said that the victim advocates were 
extremely concerned that the Committee was inadvertently changing the established rule in a 
way that seriously disadvantaged and concerned victims and their advocates. The subcommittee 
agreed with the view that it was important to have the court as a gatekeeper for this fairly narrow 
category of subpoenas that sought personal or confidential information about a victim. Professor 
Beale highlighted that this provision would apply only to personal or confidential information 
about victims, not just anyone. The concerns were well-voiced in the hearings and written 
testimony, and the subcommittee had had the opportunity to think about the policy implications. 
If the Committee did not think it needed to hear more information beyond that which came out 
clearly in the hearings and written testimony, and was able to fully understand the implications of 
the change, then Professor Beale thought that the change could be presented to the Standing 
Committee without the need for republication, even if it was a substantial change. 

Judge Nguyen added that throughout the subcommittee’s work, the key was flexibility, so 
that the Nixon standard could be relaxed for the districts that had no subpoena practice, but 
would leave alone the practice of districts that had always had a robust subpoena practice. The 
subcommittee thought that the rule as published already had that built-in flexibility, because the 
rule began, “Unless the court orders otherwise,” and then set out a default that self-represented 
parties return to the court, but otherwise the return was to counsel. The idea was that in districts 
where judges wanted to tighten that practice, they could. The change now was that the rule made 
more explicit that the presumption for personal or confidential information of victims was return 
to the court, unless the court ordered otherwise.  

A member said that he liked the way that paragraph (5)(A) was worded, because it said 
that unless the court issued an order to the contrary, the court must do what (A) said. But he 
thought paragraph (5)(B) was strange, because (B) gave the court discretion. It seemed odd to the 
member to say, “Unless the court orders otherwise, the court may order this.” He thought that 
perhaps the language in paragraph (5) should only be included in subparagraph (A). 

Judge Mosman stated that he had originally read the language the same way as the 
member. However, the rule said, “Unless the court ordered otherwise, the subpoena may require 
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the following.” The rule did not say that the court had discretion twice. Rather, it addressed what 
the subpoena could say. 

Ms. Ralston said that the “court” was the subject of the introductory clause in (5), but the 
subject of the next clause was the “subpoena.” The verbs that followed in (5)(A) and (B) applied 
to the “subpoena,” not the “court.” The opening clause said that the court could always order 
otherwise. The default rule in subparagraph (A) was that the subpoena must require the recipient 
to produce these objects to the court. The subpoena must state this. Then subparagraph (B) said 
that the subpoena “may require the recipient” to produce the items to counsel. It again would be 
the subpoena that would direct the recipient to produce the items to defense counsel. 

Professor Beale noted that this left the option for a party drafting the subpoena. They did 
not have to draft it this way, but Professor Beale guessed that defense lawyers would want to do 
so. If they were permitted to do so, they would rather have the production come directly to them. 
And they were permitted to do so, unless the court ordered otherwise. The court could order 
otherwise by local rule or by an order in the particular case. The rule was a directive of what 
must or may be in the text of the subpoena and would instruct the drafter of the subpoena. 

Judge Nguyen stressed that that was the difference between the “must” and “may” 
language. The court could always order otherwise, but there were certain categories for which 
the subpoena must order production to the court. The permissive provision was for defense 
counsel. 

Judge Mosman stated that the oddness that the member had originally raised would 
disappear if subparagraph (5)(B) were also mandatory and used the word “must” instead of 
“may.” However, the Committee did not want this section to be mandatory. 

A member asked whether someone could clarify what “personal or confidential” meant, 
because that affected both the motion and order practice and the return. She questioned how 
lawyers determined whether they should proceed by motion or not.  

Judge Nguyen answered that it was a deliberate choice not to define “personal or 
confidential.” That could be defined in many different ways and could be subject to extensive 
litigation as well. The subcommittee had lengthy discussions on whether to define it, and if so, 
how, and eventually decided not to do so. 

Professor Beale added that this language had been in the Criminal Rules since 2008, 
when the Rules were revised to incorporate the CVRA. “Personal or confidential” was not 
defined at that time. It had been working in practice thus far, because there must be a motion and 
order to subpoena confidential information about a victim. The amended rule carried forward the 
way that courts and litigants had been applying that language, without getting into a fight about 
its meaning.  

Judge Nguyen noted that even within the same district, or even within the same 
courtroom, “personal or confidential” could be defined differently. It was a highly fact-specific 
analysis. Even the same judge might say that something was “personal or confidential,” without 
providing a specific definition, and something else that was close might fall the other way. 
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Professor Beale added that NACDL had asked that the committee note define “personal 
or confidential” narrowly, but the subcommittee decided not to choose a definition. 

A member said that sometimes non-lawyers were deciding what “personal or 
confidential” meant, because they were the recipients of the subpoena. This could be a police 
department or a victim advocacy group. In the member’s experience, they were much more 
protective over the information that they turn over, and so would want to follow any rules that 
apply to them rather than turn over things they hold in confidence. 

Ms. Ralston responded that it would not be up to the police department to decide whether 
information was “personal or confidential,” because that decision was made when the subpoena 
was written. The subpoena itself would require the return to the court. She stated that she did not 
know what would happen if a party thought that they were issuing a (5)(B) subpoena, but the 
recipient thought that it was a (5)(A) subpoena. She added that even though this language had 
been in the rule for 18 years, and seemed to have been working well, there was not much case 
law on this. It appeared that this issue was being worked out behind the scenes. Maybe the rule 
change would make the definition of “personal or confidential” more frequently litigated, 
because there would be more subpoenas and more opportunities to talk about what it meant. If 
there was a split in the case law, then the Committee would have the opportunity to come back 
and clarify the definition. This was something that the rules do often, clarifying between 
different court interpretations of what the rules mean. Ms. Ralston stated that in November 2024, 
when the Committee held a hearing, there was an attempt to define the term more explicitly, in 
reference to state privacy laws and the like. The Committee had determined that that would be 
unworkable. 

A member asked whether subparagraph (5)(B) could say “the subpoena” again, to clarify 
that the subpoena was the subject of the clause in (B). Professor Beale responded that the Style 
Consultants would not accept that. 

Professor King stated that because this carried over a category that had been in the rule 
since 2008, the question of what was “personal or confidential” had to come up much earlier 
than the return of the production. This issue would arise at the front end of the subpoena process. 
If the drafter of the subpoena erred at the front end, they would be in more trouble than just 
missing the production. They missed the motion and court order entirely. Thus, this was not just 
a question of whether “personal or confidential” in this clause was undefined; this was a concept 
that carried throughout Rule 17 and had done so since 2008. 

A member said that although this was a change to the text of the rule, she did not believe 
that this required republication, for the reasons set forth in the reporters’ memorandum. As a 
member of the subcommittee, she said that there was no question that victims were forefront in 
the subcommittee’s efforts to try to protect their information. When the subcommittee drafted the 
language that was ultimately published, the thought was that all of the discussion about “personal 
or confidential” would take place on the front end of the subpoena process, because it would 
require a motion. She said that the victims were very persuasive at the January hearing that there 
was still a concern about the return. To the extent the court did not require the return under the 
published rule, that would be a departure from what the subcommittee intended. For those 
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reasons, the member did not think that this change required republication. She supported the 
change. 

Professor Beale said again that there was not much case law on personal or confidential 
information. As Professor Cassell had pointed out, victims do not always have their own lawyers. 
Even if they did, this issue would arise at a stage of the proceeding where it may not ever give 
rise to appellate decisions. This was being worked out behind the scenes at the trial level. The 
rule change accepted that reality and did not try to crystallize that reality into a particular 
definition. There could come a time when the Criminal Rules would need to define “personal or 
confidential” information, perhaps as applied to non-victims, where this had not been in place 
since 2008. But in her opinion, the subcommittee made a wise choice to accept the status quo. 

Professor King stated that many of the categories of personal or confidential materials are 
routine: health records, school records, etc. For a large portion of what would fall under 
“personal or confidential,” there is no question as to whether it fits in that category. Thus, this not 
only concerned one category of people—victims—it also concerned a relatively small category 
of information for which there is a question as to whether it is “personal or confidential.” 

A motion to approve the change to the rule text and committee note was made, seconded, 
and approved unanimously. 

Judge Dever expressed his view that republication was unnecessary for all of the reasons 
that had been stated thus far. He added that the text and the language of the note, especially lines 
470-500, talked about judicial discretion. 

A motion to proceed without republication was made, seconded, and approved 
unanimously. 

Subcommittee divided as to recommendation 

Judge Nguyen then turned to the final category of responses to comments, those as to 
which the subcommittee was divided. She directed the Committee’s attention to 
Rule 17(c)(2)(C), on page 147, line 48 of the agenda book. In the published rule, except for 
subpoenas seeking personal or confidential information about victims, or subpoenas sought by 
self-represented victims, no motion and order were required before service (unless otherwise 
ordered by the court). There were thus two categories that required a motion and order: self-
represented litigants, and subpoenas seeking personal or confidential information of a victim. 
One commenter, Jonathan Wroblewski—the former DOJ representative on the Committee—
argued that the amendment should be revised to require a motion and order any time a subpoena 
seeks personal or confidential information about anyone, not just a victim. His concerns were, 
first, that this operates on an honor system. The defense attorney is the one who decides whether 
the subpoena meets the standards that are articulated in Rule 17. Second, if the person whose 
personal or confidential information is being sought does not know that a subpoena is issued, 
how can they object to it? Third, he argued that there was a constitutional dimension to the issue, 
analogizing to Carpenter v. United States, 585 U.S. 296 (2018), which requires the government 
to seek a warrant for cell-site location information held by third parties. Judge Nguyen noted that 
this analogy highlights the confidentiality concerns that people have in information they may 
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want to keep private. She said that the subcommittee spent a fair bit of time going over Mr. 
Wroblewski’s concerns, but was not persuaded that Carpenter was a perfect analogy. The Fourth 
Amendment does not apply in the subpoena context; the concern, and the analogy, is in the 
privacy interest. Nevertheless, the subcommittee was unanimous in recommending that the 
Committee not revisit the requirement for a motion and order for all subpoenas seeking personal 
or confidential information. 

Judge Nguyen added, for the benefit of those new to the Committee, that this was the 
subject of extensive discussion. Initially, the subcommittee was persuaded by that approach: put 
all personal or confidential information into one category, regardless of whether it was a victim’s 
or non-victim’s, and require a motion and order for those subpoenas. There would be another 
system for other types of subpoenas that did not seek personal or confidential information. That 
was part of the initial draft that the subcommittee presented at the Criminal Rules Committee’s 
fall 2024 meeting in New York. Judge Nguyen said that this approach was roundly rejected by 
many, if not all, of the committee members who were not on the subcommittee. The 
subcommittee therefore thought that, since this had been so extensively considered, it should not 
retread that same ground. The amended rule reflected a series of compromises to make 
incremental changes that preserved the flexibility of subpoena practice in some districts and 
opened up the practice a bit more in other districts. 

Professor Beale added that it was not only the committee members who rejected this 
other approach to the rule; there were a variety of invited speakers at the meeting, from different 
districts and with different perspectives, and they generally did not like this approach, either. For 
a practicing lawyer, it was an unnecessary burden and unhelpful; judges also felt that this would 
be very burdensome. The question for the subcommittee then became how to draw that back and 
determine when a motion and order should be required. The compromise approach was created 
because of that very strong and widespread opposition. 

Judge Nguyen explained that this strong opposition to motion and order practice for all 
personal or confidential information was part of what extended the subcommittee’s work. She 
said that part of the opposition was from district judges, who thought that this would 
dramatically increase their workload, and it was not necessary to go that far. 

Judge Nguyen then explained that, although the subcommittee was unanimous that it 
would not revisit the motion and order practice that was previously rejected by the full 
committee, the views were divided as to whether it should somehow tip the balance in favor of 
greater supervision for personal or confidential information of non-victims. Some subcommittee 
members were strongly opposed to any amendment at all. The view was that this was already 
fully considered and exhaustively discussed. There were no problems in the districts that had 
allowed the defense to have this flexibility, and no widespread abuses had been brought to the 
subcommittee’s attention. To the extent that there were any problems, the subcommittee should 
instead consider adding something to the committee notes or working with the FJC to better 
educate the bench and bar on best practices.  

There were some views expressed that maybe some adjustment should be made to the 
rule text. Many people, including the reporters, felt that this would require republication of the 
rule. Ms. Ralston had floated the idea that the rule require the filing of a sealed notice to the 
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court, so that the court could choose to say that, for this particular subpoena, it wants notice to be 
given to the person whose information was being sought. Judge Nguyen said that this idea had 
not been explored yet, so the subcommittee would need to pause, slow down, and gather 
information and feedback on how this would actually work. She said that another idea was for 
the default rule to require the return to the court. This would be a significant consideration.  

The Committee’s choice was now to (1) make no change to the text, but perhaps add 
something to the note, or (2) really consider whether something new needs to be done, among the 
options floated at the subcommittee meeting. Judge Nguyen said that there were a few 
considerations that counseled in favor of Option One. The published rule strove to create a 
balance between some traditional oversight and the burdens imposed on courts and litigants. 
Requiring some sort of a default production back to the court puts the rule closer to the motion 
and order practice that the Committee previously rejected. The other consideration was that this 
was a substantial change to the rule that would warrant republication. There was momentum 
behind the change to Rule 17 now; should the Committee take advantage of that momentum and 
move forward? Judge Nguyen observed that the earliest time that amended Rule 17 would go 
into effect would be December 2027. The Committee could monitor the situation and determine 
whether there was a problem in practice. Judge Nguyen said that although she was very 
concerned about the lack of notice to individuals from whom personal or confidential 
information was being sought, she did not know whether it would be much of a problem in the 
real world. Maybe it could be adequately addressed by a particular district imposing local rules. 
Or maybe it was something that was much more of a concern, that could not be adequately 
addressed through bench books, best practices, local rules, and the like. She noted also that the 
rule had built-in flexibility, so some judges could supervise the practice very strictly while others 
might choose not to. She therefore believed that the Committee could move forward now, and 
revisit the issue in a year or two if there was a problem. 

Judge Nguyen stated that the proposed change to the committee note, lines 495-500, re-
emphasized the flexibility and discretion that rests in the hands of the district judges. She 
concluded by saying that she was in favor of adding to the note. 

Judge Mosman said that he was in favor of making no change to the text but revising the 
note. 

A member stated that she was the sole member of the subcommittee who wanted no 
change made, but having been defeated in the subcommittee, she was now arguing in favor of 
Option One, amending the committee note. She stated that the proposed rule change had been 
fully vetted multiple times—not just by the subcommittee, but in multiple public hearings. She 
observed that oftentimes things that are personal or confidential, like medical records, are going 
to require a motion and order because the recipient wants a court order to accompany the 
subpoena. The subcommittee had heard testimony that trying to define these categories would be 
adding to a very crowded field of federal, state, and local laws and regulations defining what is 
personal or confidential. She thought that what was published provided enough protection. 
Option One, with or without the bracketed language, would reinforce what was already part of 
the published rule and would not require republication. That option was consistent with the 
published draft and with the public work of the Committee.  
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The member said that at the end of the Committee’s fall 2024 meeting in New York, the 
subcommittee was directed to make an incremental step to loosen the Nixon standard, minimize 
the burden on courts, and allow for the preservation of practices in districts that already had a 
more robust subpoena practice. This balance was struck in the published version of the rule. But 
if the Committee were to change the text, she thought that that would require republication. It 
would be a significant change, and the public had no reason to think that the Committee would 
be making this type of change to the text. The member reiterated that the Committee’s focus 
must be, what is the problem that we have identified? Notably, both defense attorneys and 
prosecutors that testified in New York—where there are robust subpoena practices, with no 
motion required in some districts—identified no issue with their subpoena practices. There was 
no problem to be fixed. Although the Committee was tweaking a rule that could generate more 
subpoena practice, the Committee had heard from litigants in districts that already had a 
significant subpoena practice, and practitioners confirmed that there were no problems.  

Another member said that she was one of the two subcommittee members identified in 
the reporters’ memorandum as favoring a change to the text—specifically, return to the court—
but she was now persuaded that Option One, clarifying the committee note, was the best choice. 
She said that the reaction of the judicial members of the subcommittee, that the return to court 
could be very burdensome on them, was persuasive. She stated, however, that it would be very 
important to get, as soon as practicable, full comprehensive input on the impact that these 
changes would have, particularly in those districts that did not currently have robust subpoena 
practices. 

Another member stated that he also favored moving forward with Option One. He was 
very impressed by how thorough the testimony was at the 2024 New York Committee meeting, 
observing that the Committee had been able to bring in people from various segments of the 
criminal justice system. Everyone, by and large, supported the idea that there is trust that exists 
when an attorney practices in a certain district—between the court, the defense attorneys, and the 
prosecution. That trust is based on dialogue that occurs back and forth about what is appropriate 
to do. The member thought that requiring the courts to have greater supervision undermined the 
trust that exists with respect to what defense attorneys do. He added that as an attorney, regular 
subpoena practice was very robust, and it took significant time to review the information 
provided, even for just one case. He said that although he obviously was not a judge, he could 
not begin to imagine what it would be like for the district courts to receive all that information, 
take it back into chambers, and make decisions on what to do with it, in addition to everything 
else that the courts have to handle. Option One relieved the district courts of that potential 
burden. 

Ms. Ralston said that she wanted to clarify a few things. First, if the subpoena, by statute 
or other law, already required a court order to begin with—for example, for medical records and 
similar things—then there would not necessarily be a much larger scope of “personal or 
confidential” things that were not already being examined by the court. It could not be true both 
that there were not many things that would have to be examined and that this examination would 
create a huge burden on the courts. The rule retained the discretion for a court—in an individual 
case, by local rule, or by standing order—to do something different. She said that a rule that said 
that if there was a motion approved by a court order, then the subpoena production can be 
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returned to counsel, was a different situation. She thought that the return to court was intended to 
be a much lower burden than the motion and order requirement generally.  

Second, the current rule, Rule 17(c)(1), reads as though the return for everything is to be 
to the court, because it says that the court may allow the parties to inspect the return. If the court 
allows the parties to inspect the return, the materials must be in the court’s possession. Ms. 
Ralston understood that this was not how this works in practice everywhere, but the local 
practices exist in the shadow of Rule 17. They are also in the shadow of Nixon, which is a tighter 
standard. Subpoenas are also only available for trial, which is a very small percentage of cases. 
This proposed rule change is broadening the scope of the proceedings, loosening the Nixon 
standard, and generally dispensing with the motion requirement. All of that would take what is 
currently a small circle and make it much bigger. To now pare back on the broad scope of this 
change as published would still be an incremental step in making the small circle slightly bigger.  

Ms. Ralston said that the idea that “personal or confidential information” would need to 
be defined was a red herring. That term has been in the Criminal Rules since 2008, and there was 
no reason that it would mean something different when applied to non-victims as to victims. If 
there were litigation about this term, then all the better, because then the Committee could get a 
definition of what it means.  

As for republication, Ms. Ralston said the Committee already considered the motion and 
order requirement, which people said would be onerous. The return to the court, however, does 
not require the court to do anything. It gives the court the opportunity to do something. This was 
already required for victims, and the court was not expected in those instances to read every line 
or every page of the document. She reiterated that this may not come up often enough to impose 
a substantial burden on the courts, but said that in contrast to the victims, there are situations 
where there could be subpoenas issued with absolutely no oversight by the court and no check by 
another party. A motion would not be required, because under Rule 17(c)(2), it was not a pro se 
party and it was not personal or confidential information of a victim. The attorney does not have 
to notify the other party that they are serving it, and does not have to notify the subject whose 
information they are seeking. If the subpoena recipient is a major organization, it might have the 
resources to resist, but a smaller entity may not have the incentive or the resources to move to 
quash. In those situations, she said, there deserved to be an additional thumb on the scale to 
protect people’s privacy. 

Ms. Ralston further noted that when the government seeks personal information, or 
information in which someone has a reasonable expectation of privacy, the government has to go 
to court and convince the judge to issue a warrant. That rule does not apply to defense counsel. 
But the change that the Committee is making to subpoena practice will not, and cannot, benefit 
the government. She did not understand why, as a matter of trial practice, this should be 
asymmetrical. Further, as an individual, she thought that personal information deserved to be 
protected as least as much from someone who a grand jury has charged with committing a 
federal crime as it did from the government. She said that it was worth putting a thumb on the 
scale in favor of privacy in those circumstances where otherwise there would be basically no 
check on the practice. She agreed with the member who said that criminal practice was built on 
trust, but said that right now, that trust was built in the shadow of a very limited rule. Everyone 
operates under an understanding that the rule itself is very restrictive. That is much different 
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from a situation where the underlying rule is much looser. She observed that defense attorneys 
have an ethical obligation to do the best for their clients, and have no obligations to the third 
parties whose privacy might be invaded. Ms. Ralston concluded by saying that although she 
proposed the idea of requiring sealed notice for the subcommittee’s consideration, there was no 
interest in pursuing that, and she did not think the Committee needed to spend more time on it. 

Judge Mosman offered two brief comments. First, he addressed whether the return-to-
court requirement would really operate as a useful check. He observed that a recurring theme 
from commenters was that this would not require the court to do anything. However, if he had 
personal or confidential information as a return submitted to him, he would view it as a 
dereliction of his duty to do nothing and simply hand the information over. So, yes, the return to 
court did require the judge to do something. He further stated that he had reviewed these sorts of 
materials many times, but it was almost impossible to do any sort of meaningful review, because 
he did not know the case. The case had not yet gone to trial and may not have even had any 
hearing. He therefore questioned whether the return-to-court requirement was a meaningful 
change, rather than a symbolic one.  

Second, he agreed that the Committee should monitor how the rule change plays out. He 
thought that there were two ways to do this. First, the Committee could back off and create a new 
idea, whether that was sealing, return to court, or something else. This could be implemented 
years from now. The other way was one the rule allows, which would be to allow 93 districts to 
develop 93 different subpoena practices over time. Some may require sealing; some may require 
returns to the court; some may not require anything. Then, two years from now, the Committee 
can review to see what went well and what went poorly among those districts. It will not have 
committed to one particular path, but can look at all 93 paths to see which ones best protect non-
victims. Judge Mosman agreed that the Committee should care about the privacy interests of 
non-victims, but did not pretend to know the best way to do that right now. He agreed with 
adding language to the committee note, which would cement that the courts have discretion.  

Professor Beale said that this would be Option One, with a commitment to monitoring 
subpoena practices as they play out in the different districts. She said that the Committee would 
talk to the FJC about when it might make sense to begin studying this. She also noted that the 
Committee could talk to the committee that revises the Bench Book for United States District 
Judges about best practices. This would be an open issue that would need attention going 
forward. 

Judge Nguyen stated that those best practices can sometimes come from districts where 
there is a robust practice. Those judges create a set of local rules or orders that others follow. 
Professor Beale added that Jonathan Wroblewski’s proposal said that there should be a standard 
protective order, which could be another part of what the Committee is looking at with this. 
Monitoring could be the next stage, if the Committee decides to move forward. 

A member said that he was torn, because he saw both sides of the issue. He was reluctant 
to try to make the rule perfect and delay at this late stage. But he also identified with the 
concerns raised by Ms. Ralston about privacy. He asked what the rationale was for distinguishing 
between personal or confidential information about victims and personal or confidential 
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information about other people. He also asked how often personal or confidential information 
about non-victims comes up in federal court. 

Judge Nguyen responded to his first question by saying that the original draft of the 
amended rule did not distinguish between personal or confidential information for victims and 
for everyone else. This approach was rejected at the fall 2024 Committee meeting in New York. 
The subcommittee thought that it was still very important to protect victims’ rights, particularly 
because under the CVRA, victims warrant different treatment. This was the compromise position 
that was reached. 

Professor Beale added that the CVRA itself creates a distinction for victims. Everyone 
has privacy rights, but victims’ privacy rights are elevated. In 2008, the Committee amended 
Rule 17 and put in, as part of a package of amendments, the requirement for a motion and order 
and notice to the victim. There was a question as to whether the rules should try to incorporate 
the statute, and the Committee decided that it should incorporate aspects of it. Rule 17 therefore 
reflects that notion without denigrating other people’s privacy rights. 

A member said that she understood the concerns raised by Ms. Ralston, as well as the 
concerns that this had been studied extensively for three years. She did not want to make the 
perfect the enemy of the good, and noted that republication would delay the process by another 
two years. She was personally comfortable with Option One, but liked the idea of having some 
commitment to study its development and maybe put some best practices in the Bench Book. She 
said that another option could be to allow the subpoena recipient to object just in writing, without 
having to hire a lawyer. This would relieve courts of a burden, unless the person seeking the 
subpoena moves to compel, which usually does not happen. The member noted that Vermont and 
Virginia have this option. 

Another member said that the testimony in Arizona highlighted issues in districts where 
there was a complete absence of defense subpoena practices because the court, for example, 
would not accept an ex parte application, or would require any return to be disclosed 
immediately to the government. But it was not true that federal practice, broadly speaking, was 
that subpoenas are only used for trial, that this would be a loosening of the Nixon standard 
everywhere, or that there was no motion practice required. There are districts that already apply a 
loosened Nixon standard, including the member’s own district. She had surveyed her colleagues 
quite extensively, and many districts already routinely allow subpoenas in non-trial proceedings. 
That would not be new under this rule. And return to the parties differs from district to district 
and judge to judge. There are already places where return to the parties is common practice. The 
member stated that she did not make these points to undermine the importance of the topic, 
which should be studied and will be made part of the Bench Book.  

She noted that a member had asked how often victims’ personal or confidential 
information is requested, and said she did not know the answer. In surveying her colleagues, she 
learned that the type of private information most commonly requested is their client’s own 
information, often from a state or local department of corrections, or a juvenile facility of some 
sort.  
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The Committee had heard from many people in the districts where there was already 
practice in line with the proposed rule. It had also heard from attorneys who could not ethically 
make an application for a subpoena because they would be required to disclose too much. 
Nowhere in the spectrum of information that the Committee had gathered had it heard, other than 
in the victim category, that this was an issue. Option One would address the concerns raised by 
the Committee and guide the court on what to look for in adopting new practices under the rule, 
if they indeed change their practice. But the practice would not change in the districts that 
already have robust subpoena practices. The member thought that the world currently followed 
many of the things that the rule would now incorporate.  

A member noted that the original suggestion came from defense counsel in New York 
several years ago. She acknowledged that there may still be small issues that needed to be 
resolved, but this proposed amended rule was a significant improvement over the original rule. 
She was thrilled with the changes that the Committee had made. 

Ms. Ralston asked for more detail on how the Bench Book is amended, and how much 
control this Committee has over the process. Can the Committee ensure that something is put 
into the book, or does it simply make a suggestion and hope that someone listens? 

Judge Dever said that he would answer her question, but first reminded everyone that if 
the rule is changed, the AO form for subpoenas would also be changed. The AO form now 
begins, “Before requesting and serving a subpoena pursuant to Federal Rule of Criminal 
Procedure 17(c), the party seeking the subpoena is advised to consult the rules of practice of the 
court in which the criminal proceeding is pending to determine whether any local rules or orders 
establish requirements in connection with the issuance of such a subpoena.” That was the current 
reality of what attorneys were supposed to do. And based on what the Committee had heard in 
hearings, this was what attorneys actually do. The form goes on to quote the language in Rule 
17(c)-(g), including the ability of the receiving party to object. 

As to Ms. Ralston’s question, Judge Dever said that there was a committee that oversees 
the Bench Book, and the Criminal Rules Committee could certainly make recommendations. But 
the more immediate issue, in his mind, was that the language of the subpoena form would be 
immediately changed to reflect the current text of any change in the rule. It would continue to 
have the reminder that, if an attorney is going to issue a subpoena, the first thing they need to do 
is look to see whether there is a local rule or court order that governs this practice. The AO form 
would immediately change, if the rule changed, to reflect the new text. 

Judge Mosman responded to Ms. Ralston by saying that the Committee could not rewrite 
the Bench Book, but it could make suggestions. It could also request the help of the FJC to study 
what is happening in various districts. The Committee itself could also monitor this issue, by 
holding hearings and inviting testimony. He committed to monitoring the situation within this 
Committee’s power as long as he was chair, because this issue was so important. 

Professor Beale directed the Committee’s attention to footnote 6 on page 124 of the 
agenda book, which provides the historical example of Judge Raggi, the former chair of this 
Committee. At the Committee’s urging, she requested to sit with the Bench Book Committee; she 
reported back that the FJC’s Bench Book Committee had acted on the Criminal Rules 
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Committee’s suggestion that a discussion of Brady/Giglio obligations be included in the next 
edition. A copy of that Bench Book comprehensive section was included in the agenda book for 
the spring 2013 Criminal Rules Committee meeting. At that meeting, Judge Raggi expressed her 
gratitude to the Bench Book Committee for allowing her to participate in the discussions. 
Professor Beale noted that she did not know the current schedule for revisions to the Bench 
Book, but it seemed like the Committee would be interested in exploring this. 

Ms. Ralson asked about the process for amending local rules. Could that process proceed 
in districts in advance of the amended Rule 17 going into effect, such that a local rule would go 
into effect on the same date that amended Rule 17 does, or does Rule 57 require some sort of six- 
or twelve-month lag? 

Judge Mosman answered that the local rules could be amended without any delay, so 
long as any amendment was consistent with the current rules. The courts could also anticipate 
changes, discuss them in advance of the rule change, and make anticipatory changes to local 
rules that would be effective immediately upon Rule 17’s enactment. Judge Nguyen added that 
individual judges could amend their own standing rules as well. 

A member said that the example with Judge Raggi, about the change to the Brady order, 
happened very quickly. It was anticipated on December 1, and multiple judges in her district put 
something together quickly. Her district’s local rules committee then tried to create a district 
plan, but while that was happening, the AO sent out very specific language that is now read in 
every case, consistent with the rule. She said that this process happens very quickly and judges 
would be ready for this by December 1, because it would be a significant change. 

A member said that he was persuaded to go with Option One. He asked whether the 
Committee intended to include the bracketed language in the committee note.  

Judge Nguyen said that she had been planning to propose that the Committee vote on the 
options with or without the bracketed language, then decide whether it wants to include the 
bracketed language. 

A member said that this was a difficult issue. He agreed with much of what Ms. Ralston 
had said. He also found Jonathan Wroblewski’s article interesting and thought that it raised some 
real concerns. The member noted that he had said from the beginning that he was concerned 
about the application of other law to these subpoenas. To what extent does the Constitution or 
something like the Stored Communications Act apply to these subpoenas? It was unclear in his 
mind how they may be applicable. He appreciated that there was support for the idea that the 
Fourth Amendment was not applicable, as set forth in the reporters’ memorandum in the agenda 
book. He said that this did not give him a great deal of comfort. The Stored Communications Act 
was pointed almost entirely at the government and restricting its ability. That act applies to all 
data held by third parties. It generally prohibits disclosure of content by internet service 
providers to anyone, with a few narrow exceptions not applicable here. But as he read the statute, 
there was no prohibition on providing anything less than content to a private party. There was a 
gap between what the government could get with a warrant and what an individual may be able 
to get with a subpoena. Anything less than content, someone could arguably get under the Stored 
Communications Act. That would include cell site location information, perhaps a tower dump, 
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and maybe even a geofence. The member noted that issues with respect to privacy in the Fourth 
Amendment change constantly; geofence warrants were before the Supreme Court this week. He 
was worried about how this would impact personal privacy and whether the Committee had set 
the right balance. On balance—especially given that a change at this time would require 
republication, and that the rule just sets a default and would permit local courts and individual 
judges to alter these rules with what they think is appropriate in their courtrooms—he would 
support the moving forward the with amendment without a revision providing oversight for 
personal or confidential information. 

Judge Nguyen then asked whether there was a motion to approve Option One, with the 
amendment to the note and no change to the text, with or without the bracketed language. A 
motion was made, seconded, and approved unanimously. 

Judge Nguyen then asked whether any committee members had a preference as to 
whether to include the bracketed language on page 164, lines 495 to 500.  

Ms. Ralston said that she liked the bracketed language, but asked that it be introduced by 
dashes. It would read, “And to provide greater judicial oversight—for example, for subpoenas 
requiring the production of personal or confidential information—the rule permits a court, by 
local rule or court order, to require the return of such information to chambers before disclosure 
to the requesting party.” 

Professor Beale said that this was a friendly amendment. She noted that after the 
subcommittee meeting, the reporters asked that members send them potential language. One 
member had done so. Professor Beale asked if she supported the amendment and the bracketed 
language, and the member said that she did. 

A motion to amend the note with the specific language proposed by Ms. Ralston was 
made, seconded, and approved. 

Judge Mosman asked the Committee to vote on the entire Rule 17 package. He asked for 
a show of hands, and all members voted in favor. 

Judge Nguyen said that the reporters’ memorandum in the agenda book addressed the 
miscellaneous comments on Rule 17, but these did not warrant full discussion from the 
Committee.  

Judge Mosman stated that these amendments to Rule 17 were a great accomplishment 
and applauded Judge Nguyen for her excellent work on this project over many years. 

Rule 49.1 

Judge Mosman asked Judge Harvey to present the efforts of the Rule 49.1 Subcommittee. 
Judge Harvey said that the subcommittee was submitting proposed amendments to Rule 49.1 for 
approval for publication. In the subcommittee’s view, the amendments will strengthen privacy 
protections for minors and for social-security numbers (SSNs) and other taxpayer-identification 
numbers in public criminal filings. He directed the Committee’s attention to page 215 of the 
agenda book, where the reporters’ memorandum explained in detail the subcommittee’s efforts to 
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date. He thanked Professor Beale and Professor King for the memorandum and for their 
guidance throughout this process. Judge Harvey said that redline and clean versions of the 
proposed amendments began on page 225. The language in the proposed rule reflected input 
from subcommittee members, the reporters, the Rules staff, and the Style Consultants. 

At the same time that the Rule 49.1 Subcommittee had been working on the amendments 
to the criminal rule, the Appellate, Bankruptcy, and Civil Rules Committees had been 
considering parallel amendments to their privacy rules. Maintaining uniformity across the rules, 
where appropriate, had been a consideration for all committees. There would be some 
differences; the Bankruptcy Rules would likely have fewer changes to their privacy rule because 
of the unique nature of bankruptcy filings. 

Judge Harvey summarized the proposed changes to Rule 49.1. First, the proposed 
amendments responded to the DOJ’s March 2024 request to better protect minors’ privacy by 
requiring the use of pseudonyms, rather than minors’ initials, in public filings. The subcommittee 
unanimously agreed that this change was appropriate and uncontroversial. The subcommittee 
reached that conclusion early in its first meeting several years ago based on a showing that the 
use of initials for minors in public filings did not adequately protect their identities. The 
subcommittee also unanimously supported, where feasible, a request from the American 
Association for Justice and the National Crime Victim Bar Association to encourage the use of 
gender-neutral pseudonyms in public filings. It concluded that doing so could further protect 
minors’ identities in cases where other information in the record would otherwise make the 
identification of the minor possible if gendered terms were used. However, since it was not 
always feasible to require gender-neutral language in criminal cases—for example, where the 
evidence of the crime was inherently gender-specific—the subcommittee expressed this 
preference in the committee note rather than in the rule text. 

The subcommittee also considered whether the rule should address situations in which a 
minor reaches the age of majority while the litigation is ongoing. The rule presented did not 
explicitly address that circumstance. Research conducted by Lara Venegas,2 however, showed 
that courts have consistently extended privacy protections to minors who age out, typically 
through protective orders, which are permitted under Rule 49.1(e). For that reason, because it did 
not appear that courts were struggling to reach what the subcommittee believed was the right 
result, the subcommittee concluded that no amendment was necessary at this time. Judge Harvey 
said that this decision was admittedly influenced by the subcommittee’s desire not to further 
delay publication of other important amendments to the rule that had been under consideration 
for several years. However, he said that the subcommittee had asked the reporters to explore 
whether public comment might be solicited on the need for the rule to expressly address the issue 
of minors aging out. 

The second principal assignment of the subcommittee was to consider Senator Wyden’s 
proposal to require full redaction of SSNs rather than permitting disclosure of the last four digits 
in public filings, as the present rule permits. Based on the very helpful research done by Kyle 
Brinker, the former Rules Law Clerk, the subcommittee concluded that full redaction of SSNs 

 
2 Ms. Venegas was detailed from the Defender Services Office in the Administrative Office of the U.S. 

Courts to assist the Committee during a staffing shortage. 
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was warranted, for three reasons. First, the subcommittee identified no need to include even 
partial SSNs in public criminal filings. Second, there was good evidence that even partial 
disclosure could be misused for identity theft and by fraudsters. Finally, full redaction was 
widely recognized as the best practice by government agencies who probably understand the risk 
better than most, including the IRS. Thus, the proposed amendment requires full redaction of 
SSNs. 

Next, the subcommittee considered whether other taxpayer-identification numbers should 
also be fully redacted. In the present rule, individual taxpayer-identification numbers (ITINs) 
were treated the same as SSNs in terms of redaction. Judge Harvey explained that were three 
taxpayer-identification numbers at issue: ITINs, Adoption Taxpayer Identification Numbers 
(ATINs), and Employer Identification Numbers (EINs). The subcommittee ultimately concluded 
that all of those numbers should be fully redacted or omitted in public filings. ITINs presented 
the easiest decision for the subcommittee, which identified no reason to include any part of them 
in public filings. They raise privacy concerns comparable to SSNs in that they identify 
individuals, and like SSNs, they are often used for things other than filing taxes—for example, to 
open bank accounts and apply for credit cards. The subcommittee supported their full redaction. 
ATINs fell somewhere in the middle. They are temporary and less widely used, so identity theft 
and fraud risks appear lower. But like ITINs, they identify individuals and therefore raise privacy 
concerns. The subcommittee saw no reason to include them in public filings. For consistency and 
uniformity, it recommended treating ATINs the same as SSNs and ITINs.  

EINs created the most discussion among the subcommittee. The subcommittee had 
agreed twice over the past year to propose their full redaction, just like SSNs and ITINs. Judge 
Harvey highlighted, however, that requiring their full redaction represented a change from the 
present rule. It was quite clear from the rule’s history that when Rule 49.1 was initially 
promulgated some twenty years ago, the decision was made not to include EINs within the realm 
of protection. That was the DOJ’s position in 2007, and it remained the DOJ’s position today. 
The DOJ’s view was that EINs should not fall within the rule’s protection, meaning that there 
should be no redaction requirement for them. This was because there was limited evidence of 
their misuse, because some EINs were already publicly available from other sources, because 
requiring the redaction imposes some burdens on litigants, and because of the presumption of 
public access to court records. The subcommittee was not persuaded on those points, for a 
number of reasons. It believed that EINs may raise an interest in individual privacy, especially in 
cases where they were used for families who employ domestic workers, or for sole 
proprietorships and small businesses. Second, regardless of the situation in 2007, EINs were now 
widely used beyond tax filings, such as for opening bank accounts or applying for credit. Third, 
not requiring redaction would create meaningful risks of their misuse by fraudsters. The 
subcommittee considered government reports documenting significant fraud involving stolen 
EINs, which caused hundreds of millions or even billions of dollars of fraud on the U.S. 
Treasury. In the subcommittee’s view, the rules should not facilitate fraud, regardless of whether 
the losses from misused EINs fall on the U.S. Treasury or on private parties. These fraud risks 
appeared to be increasing. Finally, there was no demonstrated need to include even partial EINs 
in public criminal filings. The subcommittee voted that the rules should be protective and 
forward-leaning, and therefore require full redaction of EINs. Notably, this was what the IRS and 
the Tax Court require. 
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Finally, Judge Harvey said that the amended rule would apply not only to briefs but also 
to all attachments and exhibits thereto. The subcommittee had learned that this was where most 
improper disclosures occur, so it was important to make this explicit in the rule. 

Ms. Dubay then provided an update on the work of the Appellate, Bankruptcy, and Civil 
Rules Committees, which had met the week of April 13 to discuss amendments to their 
respective privacy rules. The Civil Rules Committee voted to approve for publication and public 
comment amendments to Civil Rule 5.2, which would include extending full redaction to not 
only SSNs and ITINs but EINs as well. There were concerns raised at that meeting about 
whether this was a necessary extension, but the Civil Rules Committee ultimately voted to 
approve that for publication. It also approved the amendments that would change the requirement 
of using initials for minors to pseudonyms and the extension to exhibits and attachments. The 
Bankruptcy Rules Committee had previously specified certain reasons why EINs were useful in 
the bankruptcy context, and why the last four digits of SSNs were important as well. That 
committee therefore voted to approve for publication amendments to Bankruptcy Rule 9037 only 
with respect to the use of pseudonyms for minors. They would make no change to the existing 
redaction requirements for taxpayer-identification numbers. The Bankruptcy Rules also have a 
rule that would apply in certain bankruptcy appeals that parallels Appellate Rule 25. There was a 
slight wrinkle because the last committee to meet on this issue was the Appellate Rules Advisory 
Committee. At that meeting, the DOJ and practitioners raised an issue with respect to the onerous 
work that would go into redacting the appendix on appeal, which can be quite voluminous. A 
decision was therefore made to further study the appellate rule amendment to determine whether 
there needed to be some carve out with respect to that redaction requirement. The Appellate 
Rules Committee voted to form a subcommittee to look into those amendments, and it would not 
be sending their appellate privacy rule to the Standing Committee in June. 

Professor Hartnett, Reporter to the Standing Committee, clarified that the Appellate Rules 
Committee’s decision should not affect this Committee at all. The Appellate Rules Committee 
had been deciding whether to layer additional protection. But the existing Appellate 
Rule 25(a)(5) incorporated Criminal Rule 49.1. There was therefore no reason for anyone to be 
concerned about the delay on amending the Appellate Rules. 

A member asked whether the rule could be changed stylistically. Instead of saying, “if 
any of the following types of information appear in the filing, include only . . . the year of an 
individual’s birth,” could the rule instead spell out those following types of information? 

Professor Beale explained that this decision had been made by the Style Consultants. 
Substantive rule changes were for the Committee to decide, but if an issue concerned grammar, 
structure, placement, and did not change the meaning of the rule, the Style Consultants 
controlled the revision. This particular language was negotiated with the Style Consultants. 
Judge Harvey added that this sentence was discussed with the Style Consultants three or four 
times, and the subcommittee was ultimately satisfied with this version of the amended rule. 

A motion to approve amended Rule 49.1 and the committee note for publication, as set 
forth on pages 225-228 of the agenda book, was made, seconded, and approved unanimously. 
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Ms. Ralston asked whether the Committee could include a request for comment on the 
particular issue of minors aging out in the rule published for public comment. Professor Beale 
said that it could, and that the reporters and Rules Committee Staff would discuss how to do so. 

Rules 11 and 32 

Judge Mosman asked Judge Boyle to present the proposed amendments to Rules 11 and 
32. Judge Boyle explained that Rule 11 dealt with guilty pleas and set forth what a judge must do 
when taking a guilty plea. In subparagraph (b)(1)(M), the rule stated that the court must inform 
the defendant of, “in determining a sentence, the court’s obligation to calculate the applicable 
sentencing-guideline range and to consider that range, possible departures under the Sentencing 
Guidelines, and other sentencing factors under 18 U.S.C. § 3553(a).” Rule 32(h) provided, 
“Before the court may depart from the applicable sentencing range on a ground not identified for 
departure either in the presentence report or in a party’s prehearing submission, the court must 
give the parties reasonable notice that it is contemplating such a departure. The notice must 
specify any ground on which the court is contemplating a departure.” 

The 2025 amendments to the Sentencing Guidelines made sweeping changes to Section 
5K, which dealt with departures. The amendments deleted most of those departure provisions 
and kept only those provisions under 5K1.1, which dealt with substantial assistance, and 5K3.1, 
which concerned early disposition programs. Judge Boyle stated that Judge Patricia Barksdale 
brough this issue to the Committee’s attention and said that Rule 11(b)(1)(M) should be amended 
to address the recent changes to the Guidelines. The subcommittee agreed and thought that 
Rule 32(h) should be amended as well, since it also mentions departures.  

Professor King directed the Committee to pages 241-242 of the agenda book, which 
showed the redline of proposed changes to Rule 11, and page 243, which showed the proposed 
elimination of Rule 32(h). She explained that the committee note for Rule 32(h) was short 
because there was not much to say about it. For Rule 11(b)(1)(M), the rule now says that the 
court must discuss the factors under 18 U.S.C. § 3553(a), including the Sentencing Guidelines. 
The subcommittee worked at some length to come up with this particular phrasing. It considered 
putting the Sentencing Guidelines first and then the statutory factors; leaving the Sentencing 
Guidelines out; and other formulations. Ultimately, the subcommittee thought that this 
formulation would convey the appropriate prominence of section 3553(a) as the governing 
statute, but still remind judges that they must start with the Guidelines. This was faithful to the 
Guidelines’ description of Step 2, which was the subcommittee’s guide to accurately describing 
what the court must do. It begins with the statutory provisions, which is highlighted in the 
proposed amendment. 

Professor King further explained that Rule 32(h) would be eliminated, but it was 
“reserved.” Professor Beale said that the advantage of reserving that subdivision was that it 
would not require re-lettering or re-numbering the rest of the provisions. 

A member observed that the prior version of Rule 11(b)(1)(M) had more specificity—it 
said to look at the Guidelines, the range, possible departures, and section 3553(a) factors. The 
amended version would just say to consider section 3553(a) and the Guidelines. Professor Beale 
confirmed that this was an intentional choice, because Step 2 of the Guidelines analysis involves 
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not just the range, but also the type of sentence. Listing everything did not seem to the 
subcommittee to be productive or provide more specificity than just looking at section 3553(a), 
which lists all of the relevant information. 

A member added that the Sentencing Commission was continuing to work on simplifying 
the Guidelines. Part of the subcommittee’s consideration was that by using this broader language, 
it would incorporate any potential future changes to the Sentencing Guidelines. It would also 
ensure that 5K1.1 was not lost, which was still relevant even though it was no longer called a 
departure.  

Judge Dever noted that the change to the Sentencing Guidelines would also involve a 
change to the Bench Book, because that provides the script that many judges use for their guilty 
pleas. Professor Beale stated that there was a different committee and a different process for 
revising the Bench Book, but since this Committee planned to speak with the Bench Book 
Committee about the Rule 17 changes, perhaps the Criminal Rules Committee could mention 
this as well. 

Motions to approve the changes to Rule 11(b)(1)(M) and to approve the changes to 
Rule 32(h) were made, seconded, and approved unanimously. 

Rule 40 

Judge Mosman asked Judge Harvey to provide an update on Rule 40. Judge Harvey 
stated that the Rule 40 Subcommittee was presenting a discussion draft for the Committee’s 
review today. This rule governed arrest of defendants on warrants issued by a district other than 
the arresting district which arise from violation of release conditions pending trial, sentencing, or 
appeal. Current Rule 40 does not say much about this, and the subcommittee had proposed 
significant rewrites to clarify what procedures were required for proceedings in the arresting 
district. He directed the Committee’s attention to page 258 of the agenda book. The 
subcommittee’s intention, with the Committee’s permission, was to push out the rule to 
magistrate judges across the country (for example, the Magistrate Judges Advisory Group 
(MJAG) and the Federal Magistrate Judges Association (FMJA)) to get feedback on whether the 
subcommittee was headed in the right direction. Judge Harvey thanked the reporters, the staff, 
and the subcommittee members for their efforts on the draft. 

At a high level, the discussion draft of Rule 40 did a number of things. It specified the 
core rights and procedures for a Rule 40 hearing in the arresting district, including requiring that 
a copy of the arrest warrant be produced, that the defendant’s identify be established, and that the 
defendant be advised of the nature of the release violation, the right to remain silent, and the 
right to counsel. Importantly, with respect to counsel, the draft recognized that the defendant 
must be given the reasonable opportunity to consult with existing counsel. This was unique to the 
Rule 40 context, because counsel may have already been appointed for the defendant during 
initial proceedings in the case in the issuing district. The draft rule therefore reminded the 
magistrate judge and the litigants of the need for consultation and required reasonable 
opportunity for the defendant to consult with his or her attorney. The draft also recognized and 
permitted the use of stand-in counsel in the arresting district, which is often what happens in 
Rule 40 proceedings. The duty assistant federal public defender would speak to the defendant’s 
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counsel in the issuing district, and then stand in for them in the Rule 40 proceeding in the 
arresting district, so that the proceeding could go forward without undue delay. The draft rule 
acknowledged and expressly permitted that practice. 

Perhaps most importantly, the draft made clear that a defendant had a right to seek his 
release in the arresting district before being transferred to the issuing district, and that it was the 
magistrate judge in the arresting district who would make that decision. The draft also cross-
referenced sections of the Bail Reform Act, where the detention or release standards could be 
found. The standard varies depending on whether the defendant’s violation occurred while on 
pretrial release or post-conviction release, so the draft rule provided guidance on where to find 
those standards in the Bail Reform Act. This was one of the things that MJAG requested that the 
new rule accomplish, to assist magistrate judges. 

Judge Harvey said that the draft did not require a preliminary hearing on the warrant, 
which was consistent with the case law. It also omitted certain Rule 5 advisements that did not fit 
well in the Rule 40 context—for example, there was no requirement to advise the defendant of 
his or her rights under Rule 20 or of consular notification. Both of those make sense at the start 
of a case, and are included in Rule 5, but do not apply in a Rule 40 proceeding, which comes 
later or even near the end of a prosecution when the defendant is awaiting sentencing or appeal.  

The other provisions—allowing for first appearance in the neighboring district if it can 
occur promptly and requiring transfer of the defendant to the issuing district if detained; for the 
clerk’s office to provide the paperwork; and permitting video teleconferencing with the 
defendant’s consent—were all drawn from either Rule 5 or present Rule 40 without substantial 
change. 

A member asked what the biggest change was that this draft accomplished. Judge Harvey 
responded that it made clear that the defendant had a right to a hearing and that it would be the 
magistrate judge in the arresting district who would make that determination. There were some 
cases that had expressed confusion about this, and Judge Harvey thought that the confusion 
largely arose from Rule 5. But the new Rule 40 would make clear that this is a decision that 
needed to be made, and that the magistrate judge in the arresting district had the power to release 
someone regardless of what the warrant said. The warrant did not control the magistrate judge in 
the jurisdiction of arrest. It was also helpful to make clear where the standard comes from, and 
ensure that magistrate judges understand that it is more difficult for a defendant to obtain release 
when they are on release pending sentencing or pending appeal. The Bail Reform Act says that 
the standard gets increasingly difficult. Without the reminder, a magistrate judge might 
reflexively apply the normal factors under 18 U.S.C. § 3142. Those are appropriate if the 
individual was on pretrial release and was before a magistrate judge for violating those release 
conditions. He noted that Rule 32.1, which outlines the proceedings with respect to violations of 
supervised release, refers to the Bail Reform Act. The MJAG requested that this rule provide 
similarly, and Judge Harvey thought that this would assist magistrate judges. 

Professor King stated that based on empirical data from multiple districts provided by the 
FMJA, somewhere between 6 and 40 percent of arrests for pretrial violations are out of district. 
That was the context in which the subcommittee was asked to investigate and clarify the rule. 
However, Rule 40 covers other things, including violations of release pending sentencing and 
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violations for failure to appear when ordered by subpoena as a witness. The subcommittee chose 
to set those less common things aside and focus on the pretrial context to start. The draft it 
presented to the committee encompassed release pre-sentencing and pending appeal as well, 
because there was so much overlap that it was easy enough to put those things together in one 
product. The witness aspect would be somewhat different and would require different kinds of 
procedures. The subcommittee had not yet tackled that issue. 

Professor King said that the existing version of the rule could be quite unclear, so that 
was what the subcommittee was trying to fix. She had heard of a magistrate judge who was new 
to the bench and asked a more experienced judge how to handle Rule 40 arrests, and the 
experienced judge told the new judge to ignore the text of the rule, because it was unhelpful. This 
is not what the Committee wants; it wants a rule that tells judges clearly what to do. 

Judge Harvey clarified that the draft covered almost the entirety of Rule 40, with failure 
to appear as required by subpoena as the sole exception. The subcommittee would look at that 
next and determine how best to address that—whether it needed to be in the rule and if so, 
whether the procedures should be any different.  

Ms. Ralston said that the DOJ felt strongly that Rule 40 should address material 
witnesses and subpoena no-shows. She also asked whether it would be possible to get feedback 
from the Probation Officers Advisory Group at the same time as the subcommittee was getting 
feedback from magistrate judges. She had heard several times from U.S. attorneys that the 
probation and pretrial office in the arresting district typically does not have any information to 
provide for these hearings, which leaves everyone a bit at sea about what appropriate conditions 
or modifications should be made. This seems to be a record-sharing issue. But it may be useful to 
get their feedback. 

Judge Harvey agreed. He noted that he had met with the clerk’s office and with pretrial 
services in D.C., and they had not expressed confusion about the paperwork that they were 
supposed to provide or the process for doing so. He nonetheless thought broader feedback would 
be helpful. Judge Harvey noted that on page 262, line 72, the draft rule read, “Once the person is 
transferred or released, the clerk must promptly transmit the papers and any bail to the clerk in 
the district where the warrant was issued.” He said that the subcommittee had discussed what this 
meant and thought that there was not much confusion about it among courtroom deputies and 
pretrial services. This language came directly from Rule 5. 

Ms. Ralston explained that the confusion she had heard about was not about what 
happens after the proceeding, but instead what needed to happen before the proceeding, 
particularly to ensure that pretrial services would be able to provide information that would 
inform the release or detention decision. Judge Harvey thanked her for clarifying and said that 
this was a great point. 

Judge Dever stated that, because these defendants are being processed under Rule 40, 
they necessarily had been arrested and released in their original districts. When they were 
arrested somewhere else, there must have been a pretrial services report created, which could be 
transmitted to the magistrate judge in the arresting district. The report would have the 
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defendant’s criminal history, family issues, and anything that allowed them to be released in the 
first place. 

Judge Harvey said that there was not always a warrant application. The best example was 
a bench warrant—someone is supposed to appear in court, and does not, so a judge issues a 
bench warrant because this was a violation of the defendant’s condition of release. If that 
defendant appeared before a magistrate judge in a district two states away, there would not be 
any application for that judge to review. Or, if pretrial services calls a magistrate judge and says 
that a defendant removed his location device, the magistrate judge may just issue a bench 
warrant. But he agreed with Judge Dever that in a situation where a warrant was issued because 
someone was violating some other conditions of release, pretrial services would have prepared a 
report, and it would have been on that basis that the court issued a warrant.  

A member pointed to Suggestion 23-CR-H from Judge Zachary Bolitho, which concerned 
the authority of the magistrate judge in the arresting district to conduct a detention hearing and 
the standard applied at any such hearing. She asked for Judge Harvey’s view. Judge Harvey 
noted that in Judge Bolitho’s case, as described in his suggestion, there was a question about 
whether a detention hearing should be held at all. He thought that yes, there certainly must be a 
detention hearing. This was not a change to Rule 40; this was a clarification. The existing rule 
says that the arresting judge “may modify any previous release or detention order issued in 
another district.” The magistrate judge in the arresting district should make a detention 
determination regardless of what the judge in the issuing district had determined. 

The member asked whether there was any difference in the standard that applied to the 
detention hearings. Judge Harvey answered that there was a difference, and it depended on the 
type of violation. The standards in section 3142 apply to violations of pretrial release. If someone 
had violated a condition of pre-sentence release, or release on appeal, the standard was more 
difficult to meet, because the defendant was closer to judgment. 

A member agreed with Ms. Ralston that it was a good idea to solicit feedback from 
pretrial services. She asked whether the Committee could find out a bit more information from 
them about how these cases typically arise. If someone absconded from her district and was 
picked up somewhere else, that district would have no connection to her client. That district 
would need to contact the pretrial officer in her district and get the report. But many times, 
someone will be released and live in a different district. They will be supervised by that district’s 
pretrial office, who will have a lot of information. And, for example, there may be a few positive 
drug tests, such that the judge in the member’s district would want the issue addressed and issue 
a warrant or a summons. This was why the right to a hearing in the arresting district was 
important, so that the defendant could address whether conditions could be changed to allow 
them to remain on release. The member added that a third type of situation could occur if, 
following the positive drug tests, the judge in the member’s district required the defendant to 
appear in that district. This would not implicate Rule 40. The member thought that getting 
perspective from pretrial services would be helpful, especially if they could provide information 
about the circumstances in which these Rule 40 proceedings regularly take place. 

Another member said that she read the draft rule to say that the arrestee must be taken to 
a court in the district of arrest unless the arrestee could be brought back to the home district that 
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same day. What if, for example, a defendant was charged in the Central District of California and 
then arrested in Las Vegas? This was a six- to eight-hour drive, depending on traffic. She thought 
that there was some flexibility for the magistrate judge to tell the defendant to start the drive—
even if he would not make it that same day. It did not sound to her as though this flexibility 
existed under the draft rule, because if a defendant could not get to the home district that same 
day, then the magistrate judge in the arresting district must hold a brand-new detention hearing. 
She was interested to see how magistrate judges felt about what is potentially a lot of extra work 
for a defendant who was not under that district’s supervision, when they could very easily get the 
defendant to court the next day. 

Judge Harvey responded that this language came from Rule 5. He reiterated that these 
were a relatively small portion of out-of-district warrants that magistrate judges must address. 
The vast majority arise under Rule 5, when an arrest warrant is issued for a complaint or 
indictment, and the defendant is arrested in a different state. The second most common category 
is for violations of supervised release. Those are more common than a Rule 40 scenario because 
there are many people out on supervised release. Judge Harvey said that this had been how 
Rule 5 treated the issue—he was not saying that this was the right way to do so, but simply that 
this was a longstanding practice. 

The member said that she saw the Rule 5 context as slightly different than a Rule 40 
arrest. She noted that she had had an experience many years ago where a defendant was arrested 
in another district and she was told that the defendant would appear in her district the following 
day. She thought that the rules therefore accounted for this flexibility. She did not have a view as 
to whether it was acceptable to remove that flexibility if magistrate judges thought that was the 
better course. 

Judge Harvey said that the subcommittee would certainly get input from magistrate 
judges. He observed that it could often take several days for the U.S. Marshals to transfer a 
defendant to another district, and the defendant might be detained for far less time if they were 
simply brought before the magistrate judge in the arresting district. On the other hand, in cases 
involving bordering districts, it may help to provide a bit more flexibility in the rule. He said that 
the subcommittee would continue to look at this issue. 

Judge Harvey asked whether there were any further questions from the committee 
members, and there were not. He stated that the subcommittee would reach out to magistrate 
judges, clerk’s office representatives, and pretrial representatives for informal feedback on the 
draft rule. 

Rules 49 and 45 

Judge Mosman turned to Judge Burgess and Professor Struve to present the proposed 
changes to Rules 49 and 45. Judge Burgess directed the Committee to Professor Struve’s 
memorandum on page 281 of the agenda book and explained that the subcommittee had been 
focused on proposed amendments to Rule 49 relating to self-represented litigants. He also 
thanked the subcommittee members, Professor Struve, and the reporters for their hard work 
throughout this process. 
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Judge Burgess stated that the first proposed change was to make the filing provisions 
clear for self-represented litigants. Rule 49(a)(3) would now read, “For any service deadlines, 
service by a notice of case activity is complete as of the date of filing. For any deadlines that run 
from the date of service, service is complete as of the notice’s date.” The subcommittee wanted 
to ensure that self-represented litigants were not penalized if they submitted something to the 
clerk’s office but it was not posted until a later date. 

The next proposed change was to Rule 49(b)(2)(B). This subparagraph previously used a 
four-part structure, as seen in the fall 2025 agenda book. The subcommittee received some 
suggestions to shorten it, and in March, came up with the language of what was now a two-part 
structure. This version was simpler and cleaner; it now read, “A court may set and enforce 
reasonable conditions and restrictions on self-represented parties’ access to the court’s electronic 
filing system (including by denying or revoking access for particular self-represented parties if 
they misuse the system). But the court may not prohibit all self-represented parties from using 
the court system unless that prohibition includes reasonable exceptions or the court permits the 
use of another electronic method . . . .” The subcommittee wanted to ensure that courts would not 
prohibit any access at all by self-represented litigants. 

Finally, the subcommittee proposed three additional changes. First, for the provision on 
service of sealed filings in Rule 49(a)(3)(B), the subcommittee retained the provision for local 
control, and added a court order as an option. The provision would now read, “A court may 
provide by order or local rule that if a paper is filed under seal, it must be served by other 
means.” Next, in Rule 49(a)(5), the subcommittee decided to delete the provisions that addressed 
service of papers not filed, since it did not think those were necessary. Lastly, there was a 
recommendation to replace “person” with “party.” There was a concern that “person” could lead 
self-represented litigants to think that they could file something in a case that they have no 
relation to. Changing “person” to “party” would resolve that potential problem. Judge Burgess 
then turned to Professor Struve to provide additional comments. 

Professor Struve thanked Judge Burgess; the subcommittee; Ms. Lonchena; Dr. Reagan 
and colleagues at the FJC; the Style Consultants; and the reporters, Professor Beale and 
Professor King, for their work on this project. She drew the Committee’s attention to the portion 
of the committee note concerning Rule 49(b)(2), which was on page 311, lines 253 to 258. This 
sentence discussed what would constitute reasonable exceptions if a court decided to have a 
provision that barred self-represented litigants from accessing the court’s electronic filing 
system. It said, for example, local provisions that require self-represented parties who seek to use 
the court’s electronic filing system to obtain permission from the judge to whom the case is 
assigned would count as including reasonable exceptions, so long as such permission is not 
unreasonably withheld in practice. This sentence addressed what would constitute compliance 
with the new flipped default presumption concerning access to the court’s e-filing system.  

Rule 49(b)(2)(B)(i) said that presumptively, self-represented parties can use the court’s e-
filing system unless a court order or local rule prohibits them. Then, in (B)(ii), the rule said that 
the court may set and enforce reasonable conditions and restrictions on that access, including by 
denying or revoking access for a particular party. “But the court may not prohibit all self-
represented parties from using the system unless that prohibition includes reasonable exceptions 
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or the court permits the use of another electronic method” for filing and receiving electronic 
notices.  

The committee note language honed in on the question of what would count as 
“reasonable exceptions,” and said that it would qualify for a court to say that it would require 
each self-represented litigant who wanted to use the court’s e-filing system to get permission 
from the court, so long as the permission was not unreasonably withheld in practice. Professor 
Struve noted that there was significant attention focused on this language from the Appellate, 
Bankruptcy, and Civil Rules Committees, which met two weeks ago. There were two schools of 
thought about this. One view was that this was an important piece of the committee note because 
there were many courts that currently say that if self-represented litigants want to use the e-filing 
system, they must get the court’s permission. There was value to validating that practice. The 
committees had heard from clerk representatives that an important way to run the system is to 
require a self-represented litigant who wants access to go and ask for permission. That allows for 
some gatekeeping and a dialogue with, most often, the clerk’s office. The other view, expressed 
in the Civil and Appellate Rules Committee meetings, was that this language risked undercutting 
the change to a default principle of access for self-represented litigants that the committees have 
worked so hard to present. The committee note language could be read as validating a court’s 
decision to have a permission-only system that operates in a mode of standardless discretion for 
the court. This could make it quite difficult for a self-represented litigant who believes that they 
reasonably should qualify for electronic access to challenge the court’s denial or practice of 
denials of that permission.  

Professor Struve stated that, after a good deal of discussion, the Civil Rules Committee 
ultimately voted to proceed with this committee note language, even though some members 
expressed doubts. The Bankruptcy Rules Committee voted to proceed as well. However, the 
Appellate Rules Committee came up with different language, which appears on page 330 of the 
agenda book. This language would begin similarly to the existing language, but would then say 
that local provisions requiring permission would count as including reasonable exceptions, “so 
long as such permission is granted or withheld in accordance with the reasonable conditions and 
restrictions on access set by the court.” Professor Struve explained that this was a reference to 
the language a few paragraphs earlier in the committee note. The thought was that this language 
would validate the practices of courts that wish to have a permission-based system, but would do 
so in a way that would avoid blessing standardless, discretionary systems that could never be 
challenged in practice by a self-represented litigant who was denied access. She added that the 
proposed new language on page 330 of the agenda book would also change the requirement that 
self-represented litigants seek “permission from the judge to whom the case is assigned” to say 
that they must obtain “the court’s permission.” This was because the subcommittee had heard 
from clerk representatives that it was often the clerk’s office, not the judge, who played this role 
in practice. Professor Struve invited the Committee’s feedback on the changes. 

Professor King stated that the proposed text said that “a court may set and enforce 
reasonable conditions and restrictions on self-represented parties’ access to the court’s electronic 
system,” which the committee note suggested could mean, for example, only to self-represented 
litigants who are not incarcerated, who satisfactorily complete required training, and who comply 
with other reasonable conditions on access. Did this mean that the court must set them, rather 
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than may set them? If compliance with the conditions and restrictions was a condition of having 
a policy of permission, then these conditions and restrictions must be in place. 

Professor Struve agreed that conceptually, that was true. However, the way that it 
generally worked in practice was that the clerk’s office would tell a self-represented litigant the 
court’s requirements for electronic access, such as completing a training module. The idea was 
that the note would push courts towards creating policies—if a court wanted to have its policy be 
that self-represented litigants need to request permission, then it needed to have some idea of the 
bases on which it would withhold permission. She added that because the rule was now flipping 
the default presumption to allow electronic access to self-represented litigants, courts would need 
to do something to create a policy. A court could adopt a rule that says, “No self-represented 
litigants may ever use the system, but they can use our alternative method of using an upload 
portal and court-based electronic notice.” Thus, the courts would need to create something, and 
the implication in the note was that the court cannot create a policy that said that it might let self-
represented litigants file electronically, but it would not disclose the standards it would use to 
make that determination. 

Judge Burgess said that it made him nervous to look at brand new language for the first 
time in a committee meeting. He also stated that he liked the concept of a judge to whom the 
case was assigned making a decision as to electronic filing, rather than the court, as the new 
language stated. Lastly, he asked whether the rule sets needed to be consistent with one another. 

Judge Dever stated that at the Appellate Rules Committee meeting, the clerk 
representative was very helpful. He told the committee that he and his staff would be the ones 
getting calls from self-represented litigants, and the clerks’ offices want something in the rule 
language that they can point to when having these discussions. The clerk’s office can tell the self-
represented litigant that they do not need to call the judge’s chambers; the clerk’s office 
represents the court and can tell the self-represented litigant what to do. The clerk representative 
for the Appellate Rules Committee said that otherwise, a self-represented litigant might say, 
“Well, the committee note says ‘judge.’ So that means that I get to talk to the judge.” The 
representative thought that changing the language to refer to the court would result in fewer 
difficulties for the clerks’ offices. As to the question about consistency, Judge Dever said that 
while the rules committees strive for consistency, the Bankruptcy Rules are often set apart, for 
various reasons. 

Professor Struve added that the proposed change to refer to the “court’s” permission still 
left the court perfectly free to have it be the individual judge who makes the determination, 
because the judge is the court. It simply broadened it to permit the practices of courts that want 
the clerk to handle it instead. She said that this particular feature of the rule really should mean 
the same thing across the rule sets, and the Standing Committee will want to make this uniform. 
If the Criminal Rules Committee felt differently from the Appellate Rules Committee, then it 
should let the Standing Committee know its reasons for taking a different approach, so that the 
Standing Committee could pick one or the other. 

Professor Hartnett said that for the other three rules committees, the question was framed 
as, “Do you want this sentence at all?” The Civil and Bankruptcy Rules Committees decided that 
they did. The Appellate Rules Committee was troubled but thought that it had come up with 
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compromise language that would meet both concerns—so rather than eliminating the sentence 
entirely, or having it as originally drafted, there was a way that would get both sides’ support. 

A member asked whether the Civil Rules Committee had considered the language 
proposed by the Appellate Rules Committee, and Professor Struve responded that it had not, 
because the Appellate Rules Committee was the last of those three committees to meet. Judge 
Harvey said that he shared Judge Burgess’s concern with the new language and wanted to give it 
further thought. The issue here was whether judges were going to be unfair and deny access to 
self-represented litigants across the board. He thought that this was unlikely to occur, and to the 
extent that it did, the fact that the committee note says that the permission should not be 
unreasonably withheld would enable interested stakeholders, both within the courthouse and 
outside, to take whatever action they want to, even informally, when it becomes clear that a 
judge is doing so. He thought that the existing language was sufficient and important.  

Judge Burgess said that he understood the reasons the member gave for preferring the 
language that had been discussed by the subcommittee. However, Judge Burgess said that he 
liked the idea of referring to the court’s permission rather than the judge’s permission. The 
member responded that he had no objection to that and thought saying “the court’s permission” 
made sense. He objected only to the last newly proposed line. 

The clerk representative said that she agreed with Judge Dever. In her court, the 
presumptive approach was that self-represented litigants could e-file with permission so long as 
they met certain criteria. The issue never went before a judge. On the other hand, the decision to 
revoke the permissions typically does come from a judge. She supported the change from 
“judge” to “court” because it allowed each district the flexibility to handle the situation as it saw 
fit. 

Judge Burgess asked whether the Committee could vote first on the proposed 
modifications to Rule 49, then vote on the language in the committee note. Professor Struve first 
directed the Committee’s attention to page 303, line 14, of the agenda book, which contained 
bracketed language in paragraph (a)(3). She explained that this language would simply add “by a 
notice of case activity” to the rule, and that the other three committees had already voted to 
include this language in their respective rule sets. She asked that the Committee decide whether 
to include this language in its rule. 

A motion to remove the brackets in Rule 49(a)(3) was made, seconded, and approved 
unanimously. 

Judge Burgess asked whether the committee members favored making the suggested 
changes to the text of Rule 49, and all members agreed. 

Judge Burgess then turned to the new language proposed for the committee note. He 
stated that he shared some of the concerns expressed earlier by another member, but also thought 
that the new language would have some advantages. It would create consistency across the rules, 
and was a step in the right direction, although it may not have individual accountability. 

Professor Struve said that on the question of individual accountability, she understood 
that one concern with the proposed language from the Appellate Rules Committee was that it 
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would foreclose individual denials of electronic access on the basis that a particular litigant was 
not viewed as an appropriate person to be on the system. She did not think that this concern was 
warranted because the note language refers to the reasonable conditions and restrictions set by 
the court. In the text of the rule, in item (b)(2)(B)(ii), there is a parenthetical that says, “including 
by denying or revoking access for a particular self-represented party.” The language therefore 
could not be read to foreclose the court from saying that a particular litigant would cause trouble 
and should be restricted from electronic filing, because the text of the rule absolutely permits that 
as a reasonable condition or restriction. 

A member said that when she initially read the agenda book, she questioned whether the 
phrase “so long as such permission is not unreasonably withheld in practice” was necessary, 
because the way the amendment was structured was that the court could set reasonable 
restrictions and conditions on access. The presumption should be that the court and court staff 
would act reasonably. She preferred the newer language, because it referred back to the standards 
set by the court. She agreed that the language should be changed to refer to “court” rather than 
the “judge,” and said that if the Committee wanted to include the last phrase, she preferred the 
newer version over the version originally in the memorandum. 

The member made a motion to amend the committee note with the language suggested by 
the Appellate Rules Committee, as shown in the last full paragraph on page 330 of the agenda 
book. Judge Dever added that the clerk representatives had consistently said that they would 
prefer to deal with electronics than paper, and this project was designed with that in mind. 

The motion was seconded and approved by all but one of the committee members. 

Professor Struve said that there was one more issue in the committee note that needed the 
Committee’s attention. On page 311, line 219, the Committee had an option to say that a 
“district” or a “court” wished to restrict self-represented parties’ access to electronic filing. The 
Civil Rules Committee decided to use “district.” 

A motion to use “district” was made, seconded, and approved unanimously. 

A motion to recommend amended Rules 45, 49, and the committee notes for publication 
for public comment was made, seconded, and approved unanimously. 

Rule 15 

Judge Mosman stated that many comments had come in on Rule 15, which were 
discussed in the agenda book. The Committee would not be discussing this issue today, but Judge 
Mosman had created a new Rule 15 Subcommittee, which would be chaired by Judge Burgess.  

Attorney Admission 

Judge Mosman turned to Judge Birotte to present this item. Judge Birotte said that this 
project stemmed from a 2023 recommendation from Dean Alan Morrison to have a unified bar 
admission for all federal courts. The subcommittee created to address this issue consisted of 
members from the Bankruptcy, Civil, and Criminal Rules Committees. Dean Morrison had raised 
two primary issues. District courts’ admission requirements vary across the country, which can 
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cause some challenges for lawyers who practice in numerous federal courts. Additionally, with 
the increase in multi-district litigation, the suggestion was to make it easier to obtain access to 
courts across the country. 

The subcommittee thoroughly examined this issue, considering various proposals and 
examining Appellate Rule 46. However, there were concerns among the subcommittee members 
about quality control across the different districts and the ability to discipline attorneys or to have 
access to information about whether lawyers had previously been disciplined. There were also 
concerns about revenue impacts on certain districts. Additionally, Professor Struve contacted 
some state bar counsel to get their input. They questioned whether it would be considered 
unauthorized practice of law in some jurisdictions if someone were allowed to practice in the 
district court, but the state would not permit this. Overall, there was a recognition that reducing 
the barriers to practice—especially for military spouses or people who travel in different 
districts—was important. But that was outweighed by the concerns regarding accountability, 
control, and culture across different districts. Ultimately, the subcommittee felt that there was not 
sufficient widespread concern to justify a national rulemaking proposal.  

Accordingly, the subcommittee will recommend to the Standing Committee that the 
attorney admission project be terminated, and that the subcommittee be disbanded. 

Closing Comments 

Judge Mosman announced that Judge Harvey had agreed to renew his term on the 
Committee. Judge Burgess had also agreed to a one-year extension of his term. 

The next Committee meeting will be held in Boston, in the federal courthouse, in 
October. 

Judge Mosman adjourned the meeting. 


