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Washington, DsCe,
Hondsy, November 18, 1935.

Phe Advisory Comalbtee oE the United Btates Suproms
Gourt on Unlform Rules of Civil Procedure for the district
e urts of the United States and the Supreme Court of the Dis=-
triet of Columbla, met at $:30 0'clock Ralls, Hone ¥1llimm De
Mitehell (Chalrman), presiding.

Present: All the members of the Comulites, «s herotoe=
fore noted, except .ire Gemble and lre. lorgans

(The Advisory Comnittee had peen in sesalon for sbout
five minutes informelly before the stenographer arrived.)

RULES 47 and 65=-Depositions end
Discovery.

e DiuNYe Tt =nems %o me best, anyway to be very
considerate of wiat we wish to do. It requires & special .
order, or a speelal reason, for nbtaining the discovery,
#hteh, 1a 3 way, 15 the aszaence of vwhat we desire to & ccom
plish. T say 1% 1s much better to leave it entirely to the
perties to bave the right to take the teatimony of these wit-
neaseg, ut of sourse, 1f the wltnesa can be produced an& is
within the fn isdictlon of the court, it is very much better
that he shoul? bs prodeued. But so ar as obtaining the in-
formation ir tha Cirat instance 1s concerned, 1 should put
no restzictinas uvon 1t. I should have the impression from
the provislon that we should not, for example,talk to the

othar men's W tnesses, and Iin many lnstances we rafrain from
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doing 1%t . Vitnesses are supposed to tell the truth, and
there 's ne reason that I can see why both sides should not
be inforued as 0 exzactly what esach witness 1a solng to say,
sofar as 1t comes to the trial. low, I would not suggest
tulking the deposition of the witnesses on the other sides I
thini 1t is golng to be the normsl practice and the proper
thing to 4o, as aoon as an actlon 1s commenced, to take the
testimony of the witnesses ss to whom we are ignorant of viiat
thelr testimony will be, a 4 find out.

Ve are going to have under this practice quite e number
of personal injury suits, and frequuntly those sults are partly
tn the nature of blackmail sulits-~gertainly, they come inte
that emtegory, and possibly there is more Jugglery in connect~
fon with suits of tﬁat character than sny other. And to wmy .
mind, it is going to ﬂe a distinct advantage, both to protest
them sgalnst suits of that character, and also to the fntepest
of men who have genuine causes of action, that they may be p;rn
mitted as soon as possible after 3ult is commenced to teke the
deposition of every witness who saw the accldent and find out
about 1t and get 1t down in black and white, md all the de=
tafls, and in that way you are golng to prevent an enorﬁoua
shifting of evidence from timec to time as the necesslties of
the case develop.

Altogether too frequently in those cases, the attorney
for the plalintiff will, as time goes on, or other things iﬁp

fluence the witness, present a very different pleture f rom

*




that they would hsve given 1f thdr deposition had been taksn
fmnediatelys and almont lmmedlately the parties defendant

will 81t back to see what kind of a case is belng presented,

and then shift thelr own evidencs to meet 1%,
It seems Lo me that what you need is Just a full discoverys
I think 1t iz one of the most salutary things that can be &ona
in the way of getting s trial down %o ascertaining what the
reel facts are.
¥re Doblee There 1s oue class of sults whers the suto-
bile owner has insurance; and 1in a number of those cases Lhe
man who owns the car says, "ithe Iinsurance company is back of
me3” And I heve always thought in those cases that theproe
vislomwould be tremendously helpful.
ilre Ulney. They w uld be tremendously helpful; but
he wsuld have to get his subpoena out and get down %o it as
soon &a sho sult 1s brought, # thout any unnece sery deley.
Mre Wiekershame 7he point arises after the deposition
has been taken In that waye uhen 1t comes to trial, If the
vitness is withim the Jurlsdiction he ovght tc be called.
lire Mitchell, That 1g an fmportant point.
Hre Ulney. L agree with Gen. ¥ilckersham on thate
#re Cherrye 4y Gh. .ght was $6 have that changed so

80 to take core of the situatlon whoere the witness wes svalilable

et the time of Lhe trial-
Ar, #itchell. In order to avoild this Equity rule againsgm“f

written testimony?
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Lpe Cherrye Yose

#r. Donw rthe I withdraw my suggestlion.

Nre 7lney. .re Dodge has made = suzgestion which I
think 1s of value=-t:at this provision for & free discovery
in this way 18 golng to cause a lot of suite to be dlsmissed
and a lot of sulis to be settled if they &ver coms to trial.
And & party can f£ind out shen the ease comes on Just whet you
have and have note And 1t 1s going to stop a lot of 1itiga~
tion et the half-way point.

Hr. Witchelle Rule 52 provides for notice of taking
depositions by oral ez minstione

Mre Wickershame Of course, there you make s provision
such as we agresd on yesterday, to have a master before whom
testimony should be tekens

Prof. Sunderlsnd. Instead of a master, it may be e
copmissioner in some States,.

Nr, Wickersha. Well, some judicial officer,

$rof. Sunderlende. DBy some judlcial officer do you wean
anybody that the court will appoint?

Mr. Wickersham. If the parties do not agree, a judiciel
officer, & ludge or a speclal master--anybody who 1s expswered
te set as the court wuld do in the taking of testimony, zo as
to be sble to psss on aa objsetion and so on.

Prof. Sunderland., e gets that from an ord.r of the
sourte

Mr, Wickersham. Ne gets it from an order of the court,

..
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and he gzets It from the rul6e
$rof. Sunderlands The rule does not give him powers
dpe Wickershmie ZThat 1z what Iwas suggesting, that

this was the place to provide for that in some formne

idp, itchells I do not think sc, because, as I suge=
gested yesterday, this vWole struecture of the deposition in
this place inciudes, W thout any dlstinction, dep::sitions
taken sccording to the old rule, whore the ri ht exists under
the present law, as to an absent witness, or one who is aick,
or something of that kind, and it also covers the new fleld,
we sre goin, into in the way ot discovery by a witness or an
sdverse partys

Mp, Wickersham, <Lhat is what I wes referring to.

Ur. Hitehell. Vell, we suggested yesterdasy that, in-
stead of tryim; to stick it In all the way through, we left
the strueture stand, and then at the appropriate place at the
end, or at the beginnin , 1if you like, put in a single para-
graph that just covers up this protection of discovery and
states that 1f you arae asking for the discovery from an ed=
verse party, or from a witness who could not otherwise be
examined bacause he 1s going sway, either party should have
the right to ask for the appointument of a special master.Mow,
you can stlck th:t all in one places

Mre Vilckershame %ell, I agree with you; but 1t sesmzd
to me that this was the place to put it, this rule as to de-

positicn by oral examlnation; but 1t Iis fmmaterial to me







vhere it is put.

Mpr. Doble. I think we hnd better leave that to the
Reporter, because with the whole thing before him he can work
{1t out better. I think 1t would be very good for us to meke
suszestions, and then leave 1t to the Reportere

Mr. Wickersham. Surelye.

Mr. Dodge. I think I will be better to use the phrase
“gpecial master”, rather than commissicner.

Prof. Sunderland, Is that not the language of the pre-
ssnt statute?

dp, Lemann. The commisd oner under the present statute
has no such powerse

Prof. Sunderland. That ralses the question of a lot of

expense, if you are golng to get a lawyer at $50 or $100 a dsys

¥r., Wickersham. That is what the Chairman referred to
yesterday. If a man resorts to that he ought to pay the blll.

#r, Ultchell. You understand that I suggested that you
could st11l use a notary public or an ordinary commissioner.

Prof. Sunderland. Outside the State.

Mre Mitenslle You might use it within. Of course,
you might nbide/?ﬁzult, and he might be called upon to my the
mopey in & prelimimary waye

dp, Dodies If he moved for a master on plaintiff's

depesitions, he wuld have to pay Lhe costse

Mr. Kitcitall. He would have to pay themus
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Hye Dodues That wuuld be tho ultimate acceptance of
this rules

Mre Mitchells You cannot de it 1ln any other way, be~
ssuse there 1s no mashinery provided by Congress for judicial
officers to take over the burden, or to supervise the examina«
tionse There 1s no appropriation for 1%, snd I do not believe
that Congrress would pass & law to set up & lot of special mas~
gers to handle this thing. The standing masters are busy, and
1t is the practice snyhow that wen you have a speclel master
the partles have to pay his compensation.

Mr. Dodge. It 18 all right to provide that the partiss

to pay it in the first instance. .y suggestion was thet the
party who asked for the speclal master shouldpay for him,.

iire Mitchell. That was my idee.

Mr. Lemanne The party wio lost would sventually pey
it.

Prof. Sunderland. Thw party who asked for it would
advan~e 1%,

Mre Lemaine He would =dvense 1t, but finslly it would
be taxed as cost snd the party losing wuld pay it

Dean Clark/ Are the speclal masters the same as refereat
Rule 97 of these rules provides Xk for the compensation of
the masters. L might say that the Chief Justice reported %o
the Confercnce of Senicr Clrcult Judges this fall that the

practice of appointing s eclal wmasters was in viclation of
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the rule whleh says that it shall be the exceptlon, rather
than the rule, and distrliet judges ought not to do it as
roadily as ‘hey have been doing it in che paste

Nr, Hitehell. You are talking sbout masters wio dscide
the case and make findings; md we are talking about masters
who slmply see thet objectlons are sustained or overmileds

Mr. Dobie. These men that we are nlking about here
have nothing to do with the law or findings.

Dean Clark. I understood that distinction, but I unders
atood that you wer¢ going to make these man have that powsrs

Mre Doble. That, as I understand, was not theldes.

Dean Clark. vould it not be better to call them com~
missioners, or something so that the rule applying to masters
would not apply to them?

Mr. Olneys The function here s not that which is genere
ally conceived to be that of a masters. It might bs well to
indlcats that his functlon is not that of a master.

Mre Hitchell, Suppose we left that to the Reporter and
he ocan work that oute.

Dean Clarke Profe Sunderlend suggested "coumissbner,”
Why 13 not that & zood ngme?

Mre Cherrye We arc funlliar vith commisal onerse

i've Lubies und very frequently they make deeds and
thinge of “Lat klud.

¥y, Donwortl. Whet ctjeetion ic there to having the

gtanding mestaers, framincg this rule se that an offlcisl who




sits in the case may be one of the standing masters or a
special mastere

Mre Mitohells. That is all right.

Ure Denworthe The duties wuld be defined 1in many sec=
tions with respect to deposlitlons and with respect to the
other matters snd the other rules; and it does not seem %o
me thst there w1l be any conflict, becsuse thsre will be sep~-
srate snd distinct dutlies sxercised by the sams men. These
stending masters are men of experience and capacity, snd I do
not think we should excluds thenm.

¥re. Olney. I wuld like to mpke & suggestion to the
draftsman that 1f he provided for standing commiss oners oy
mssters, or whatever you jMsh to all them, he will act in tifis
sapacity, so that thers wlll be one who will habituslly da
this, and be will have the right to rule on testimony; but
if they are appointed as standing o:'flcers, with suthority
to the court to fix their compensatlon, you are golng to got
as & rule a better class of men than you will where the court
has got to glve an order to somebody to do it spscially in s
ease or something of that kind, I Just suggest that,

¥r., Doble. We have standing masters in Virginle, and
we have a practice there, by which & party 4n v oase is re=-
ferred to s master he can pick the one be wants. The way it
works out is that the perty who ssks for 1t plcks one who

will do the job and do it prompblye




Hp, Loftine I should like to raise this question about
who 1s to pay thospeciel master: As 1 understand 1t 1f the
plaintiff does not want one and the defendant wants e special

mester, he will have to pay the special master under the plan

proposed. I think from a practical stendpoint that wlll mean
that the defendant will have to bear those costs, since the

average plaintiff in a personal injury sult, in a State that

hes liberal sxemption laws, like wy State, wuld be simply Judge
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ment-proof, end even if there were costa toxed against him l»

would not pay them. it seems to me that ought to be consider~

ed, as to whether or not a judgment-proof plaintiff sould

come in and have a deposition and 1f a master 1s sppointed he

ts not required to bear any of the costse ’
Prof. Sunderlend. Would it not turn ou% that the defende

ant in that case would not ask for 1t? They wuld tike 1t

before s notary.

Nr, Kitchell. The point that Hr. Loftin suggested is
the polint that I hsd Iin mind. The defendant would have the
protection. The plaintiff would not card. If he was on a
fishing expedition he would be glad to have it befors ssmebody
who would not have the power to rule.

#r. Dodge. I should not think the defendant would care

very wuche I should think the defendant would let it go and
would ellow anythin,, bocause guestlons thet were mtz #dniseible

would not be admltted on the trial. Do you not think that
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would be ths attitude of the defendent's attorney?

#r. Doble. I do not think you will have very mach of
that in personsl Injury suits. There will be & great many

of these corporate cases, where they will want to go into all

kinds of questlonse

Mp, Cherry. That lsmore likely to be gone into under
discoverye.

Mr. Olney. So far as that class of casss is concernedes

80 far .8 the large majority of the States are oconcerned, you

have under the State practlce nowprovisions for taking deposi-
tionswithout any restrictions whatever. So that we are nut
doing snything new at all.

Mp, Mitehells The reason that I suggested that the
party asking for the master be required to foot the bill &=
that, in many cases, there would be no reason for a master
and e notary would do just s well; and if you allow the
defendant to demand s master and shovel part of the expense
on to the plaintiff, and he may do it merely to bloek the
plaintiff's procesding, and I think in the great majority
of the oases there will not be any special mazter. It will
be in the case whers you require the testimony, and if you
give one party the right to demand a master in any other class
of >ases, 1t might be resorted to for the purpose I have
stated.

Hre. Vickershear. I think 1f the psriy demanding one




had to advance the money, and it :.ad to be taxed against the
unsuccessful) party in the end, it would meet thes evil.

Prof. Sunderland. I think that wuld satisfy the bar
an¢ they would condder that that would protect them against
the evil.

Hre Olney. I think thoro is something 1in Hre Loftin's
point--gomething that will occur comstantly in connection wi th’
psrsonal injury sults whers the plaintiff wilil be judgment=
proofs. Nevertheless, so far as the companles are conceyned
that have to defend those sults In street railroad cases, ete.,
it is certain that €hey would, as & ruls, rather bs compelled
vhen they took a deposifiion of this cherscter to pay the ex-«
penses, than not to have the privilege of taking them.

ipe Loftin. I s res v th you; but I raised the point
whether it is falr, vwhen you knowthat they have to bear the
expenses at all hazards, regardless of whom may be taxed for
them eventually. ;

Hpy, Lemanns. In practice, under these WW
tutes, kkxx avc/m used very rauch in personal injury cases
by plaintiffs?

Profe. Sunderles d. I do not think so.

4re Lemann,. The defendsnt fs more llkely to use them.
Suppose a man wants to sue you, charg’ng thet your automobile

or street ear yan over hilm, why, you would want to exanine
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in
your motorsan or chauffeur in advance. Now,/thess striks

ease5, say you have a plaintiff with at lesat meney enough to
pay the costs. If the defendant there want to call for a mes-

tar, why the plaintiff examining the defendant's witnesses,

or the defendant himself-~I think the average defendunt would
be willling to put up this money and take a chaunce of getting

£t backe.

My, Olney. I have know: of more than one cease in a

personal injury sult, in which the corduct of that suit by

the defendant~-aome large corporation--it was not conducted
with the utmost , end where the testimony in defenseZ7xd f;f
uhdoubtudly designed to meet the complaint, and 1t might have v
been of great advantage to the pleintiff having a meritorious
snswe ' nail that thing down by taking the testimony of the
8o

Mr. Mitehell. Is this not true? Instead of laying dows
& rule that the man has %0 advance wmoney to pay for the master,
provide generslly thet in appointing a master the court may
make such order mepecting the payment of the pre’iminary ex-
e nses as may be juat, and he may declde whether it ought to
be pald by one party or both partles and cut in half tonporar!%r‘
Would no that do?

Mre Dodies I would prefer leaving 1t the other way,

peenuse thsre 18 cin, to be tremendous opposition to this.

Therc arc not pany cases of tort ac' lon where the plaintiff
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would want to use thi:. There are desth cases where thopla!.ﬂv
L1¢f hes no witnesses st alls In those cases he will not wn t
to use this. And I think if the court ecould impose on the
fmpscunious plalntiff this burden it would be too bad.

M. Dobis. You have to truat the master, on the other
hunde I bolleve it is now the law that the mester is never
permitted to withhold hls preport until he 1z paide And unless
those Teilows are reasonably sure, you will not get high class
men.

profe Sunderiande I have a lot of Information ss Lo the
actual use of this thing in the varlous States, wnich Ican
put in ss annotations when T redraft this thinge I had a man
go all over ths Unlted States, golng over the States in which
discovery 1s used, and talking to lawyers, snd exsmining re=
ecords in large citles and smell cities, and collecting a great
deal of Information as to who uses it and what cases 1t 1s
used in--as to whether the lawyer rfor theplaintifs or the law~
yer for the defendant uses it, ard in wbat class of cases and
the opinions of lawyers generslly as to vwhat sdvantage they
were and what disadvantage; and I have that all aveilable,
and I will be very glad to put that in the form of annotations
when I redraft these rules, which I think may answer & great
many of t he questions when you come to go over these agaln.

For instance, I have a table hsre of the class of caseés

fn which it 1s used, In Vilsconsin 100 cases ware tsken, 100
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consecutive cases whore they uved Jlscoverye For! Gy=-five of
them were automobiiec mccident cmsesy 13 were eontiact
¢ ases; 13 were negligsnt cases other Lhan asutomobiley 7
eases of fraud: 7 of Alvorce; € were for scoountingg 6
on promissory notess © small porcantile casesy 2 mortgage
csses: 1 of cancellation of o deed, =ad 2 otherss

Mpo Witckersham. Ovor hew lomg a psricd was that?

Profs Sunderlende These £lgures were taken from tie
records in Hilweukess I hove forgotien for what place they
wepe. Oh, do you mean livw leng a poried they covered?

Hrs Wickershmm., Yeoo

Prof. Sunderiends Thcro 18 no dete on thety but I
have here the extent o shich 1t is ussde In many of Lne
States it ign meatter of course, partlcilerly %n sutomcblle
iitigetlion, where Gho defendsnt will as & malter of coorse
exaw’ns the plelntlef and his witnesses at cneo, &8s £00n &8
an sccldent ease 1o begun.

#p, “ofein. That boero oub wabt T seld, that the avioe
robllo sccldent cnses "o the bBlp zlacs ol cesde.

fir, Lemann. 9rod by the fuictiff or tio defendant?

His Wiekershmme who defendsnt.

-

re Lemenne I would hawe thought sv. That s why 1

referred to your pelnh thabt I 4id 6ol shink 1% would heppen

very ofteng the defendant would uso “ho weoebleo, nobt Lhe

plaintiff.
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prcl. Sundopionds In 15 easoo in Milwaukee the defendw .

ent weo examlnods vhlle in ‘fadicon both partles were examined

in & large nurbop of cacoo, and the defendant slone in 16 casess
In 10D eases 1n Suffol - Counby, ¥ss8., the {igures indicated
that tho defends : had £licd interrogatorics five times for
ever; three ¢lmes by “he pleintiff. WVell, I heve & lot of
flgures oo to diffcrent plncess
Mr. Leienne. Lov hove not that @ivided inve character
of cases, have you?
Frof. Sunderlasnde [ do nobv ¢ ink so clthough I Love

> on bthpbe

O
Mro Dodges I 1% not true that interrogatorlics sre
#09g0 In Masssciinectbts aboui oo often for the plalntiff as
foy Ghe dcPendantt
, Profes Sundoprlande I Chink noe

Hpo, 1ines. I have s foeling, &8 o matter of personsl

;“
K
L
'%ﬁ ;
57
!
;
/4
-%
!
{a

elon, Gheb this provision 10 going to be used partiou-
Torly in the dawage ceses, porsonal in‘ury cases, largely
rotewoblie cesesy ond in view of the reaction that we expect
fron 0 uop 16 10 rabier sdvisatle to arrange so as not to

w tho deposition oo the impecunlous

plelntlf?, w.nre wie nfendont i the cne thali demands that
2 ko ecerdwe .o Boforo o (. L) opep tho hos suthority te
sulc on tho ovidonec “hat (00 1he

s UR%BekCRT e Yoo oo opeo wiih tlo [doa thaet vho uen de=
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instence?

Hre 0lngye L68s

Ur, Hitchell. That was the actual sense of the mssting
yesterday; and unleas there is some further dlzcussion , we
will let 1t go that way for the time being, and to be consider~
sd when we get the rvles back.

Mp, Loftine That 1z satlsfactory to me, lr. Chairmane
T understand thuat Profe Sunderland is goling te give us some
gnnotated informstion aboub 1£.

Hr, Mitchell. In Rule 52, I notlee that the only re=-
quirement of notlce is reascnable notlice. I sm scocustomsd
to s statute that would mske 1% falrly specific, say 100 miles
from the place of trial. <¥23§%§§§§3§§ s broad clause for
ressonsbls noticej wuibheugh—%tt may not cause troublcg These
igwyers way clalm thet they have glver reasonable notlce; they
ray ongege local counsel, and all of that.

Ppofs Sunderlends 2 do not think it would cavae any
trouble. I thought 1f objection was not mede, they would ale
ways tend to resolve 1% %o bo in favor of sufficient notlco,

Mr. Doble. Do you not think that comity among the
lewyers will have a good deal %o do with that, especially Iin
swall placcc? I do net think that you and I would have
trouble about thoty we would talk it out.

Mpe Wickersham, .m& thakt s not the type of lawyer that

hio rule is intended %o eovare
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Yire Donworths one clause that is sometimes used is
igufficient tlae'=-using the sppropriate language--sufficient
time to cover the trip by the usual travel route and thres
days "or preparaticn-=time for travel and three days for prew-
paration. 1t sesms to me Ghat that 1s a pretty gcod rulse,
gomethiing of that kind.

“ipe Mitehell. 1I: 1a sometimes expressed as three days
and one additlonal day for each 100 miles of travel. That is
a specific rule. 7The lawyers often arrange 1t for shorter or
longer tlme, but there is a rrotection there. I do not urge
thet, but just ralse the polint.

idpe vlneye I think your polnd 1s absalutelyzozg’a mate
ter of practice, in descling ¥ th things of that sort the more
specific we nsko Ii the betior 1t is. And there will bs &
provision that the court may modlfy the time £ @ specific
time 1s provide s

ire Lemanne Should it not pe "unless the court should
otherwtce direet"?

irofe Sundevlands In those ecases outside of 100 miles,
you will not have any opr-uble, because that will operate une
der the present prpacilee Jor a nobary to Le used, and some
proceeding Ly noblee,

we “ftehells Yeu v:uld not have 't "unless the court
shouls sshorwice ilmect? unlege you applled to “he court to
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Prof. Sunderlsnd. .y underatanding wazs thet outalde
the 1.0 atles we wouln proceed on notlice.

1p, Donw pthe ~ell, you sre golng to procsed in that

way in every case, unless the party leaving notlce requests of
the court otnerwlse.

Are Jlneye Ik oughib not to o to the court. We should
pelicve the court of any paré o7 the machinery of teking a
deposition. subt even wnen you hake thso deposition of a man
who is in the same town, there shoul” Do a provision givlné =
earta.n amount of notlce in advanes, so that ths lawyer can
arrange his fﬁ;;ﬁ;ﬁggggqnj nc that the witness can be thereg
gnd as a rule he should not be permitted to have the examins~
t4on of a witness forthwith, without giving reasonable notlices

Profe Sunderlands Perhaps we shoull say "reasonable
notice vub not more Shan o muche”

. dpe lnaye If you have a speeified tlme angﬁmake it

CABAR 1ot g
rossible for the enuvt ©o Llroue on urdaﬁﬂﬁnr{aﬁcyiardvr, you

arc golag to change thoe vholo businesss
Profs Sunderlande e apo 26t goling o the eourt at alle
e liehell. VYou wwuld Lave L0 waie o opocial applis

Nt courte

tan

eation to ~

e Hnoye Tou wnul
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Ly ooike oreelol eonllention
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£

ne Wickerahame The stubute says that reasonable

e

2 .
g g -

oLt e e o, aoslile partye

Mp, Mbehells o that the Federel sbetube?
e . iekershan. Uhat Is a deposl $lon debsne esse.
Coehinn GBY cwnvidaen fnv e fng o oa depositlion uron ore

dor nf the dlssplel court o Lenc esse, ebes, ani that "resson=

aole nooieo wuab riset su olven in writing to “he opposite

(¥

£33 »
P P 5 9 Vg mtmy s L w w Ly ; :
perty wr ls aloo e ceente s T it 500 Dhle

vpe ibehell. ioe o wou raitse She guestlon under these

58 o s GUN G B CDRPS

s £ * ” % . s “ + R » > "
ire ¥ ipkeroheiis coan aod ony so° bub I assume that

o

ire emSle Tt nns plven rise to some dlscusslon,
gnd 1t geems o we bhe. v loce noShing by pulting loos general
of
provicion that notlce shall always be glven/thres days unless
o natles Su She wbbor v Py Slhere might s some other perlod.
Profe Junig~lg i, T oghlalr that feobthe recaon the
ghewute roads as Lt doese
o LG40 Bee o Sugh "reasonable notlce must be

E]

gtven In writin 4o the o orite ophy oy his .« “torney of

pecords T  wonLy LY no.lee §3 glven which the party thinks is

Gt in It oo i SIS I

. e e 4 A e . LR PR
[ SRR SEUELT APURVRN RN CRNL TR (O SIS S AR e
., .8 - gy N . 2P " - 4
ire ltelielle TP Lhnt ts t hig ghrotinte, + vitldrav iy

U estlon. + now the “tate practlce, but 1f ithat wor«s

Cice 204 0 koot

g
-
e
™

well %7 Y.

R




1220

wn?
~

iekorsheme Thet hing worked well for uany yoarse
pe slnege o prasiles of taking deposlitions et the

nresent ©lme

3
by

n taa

E
e

‘ederal court Ls going to be no test of
the workiugz of “hls schewe, because you rarely Luke depoalﬁinn&
now 1o che sede al 2oarbe Does the sugcoestion call for taklng

deveostitions in the wdie al courb?

Ire Llcuevsimme | do not agree with thate
tne I wili be much exbtended herege

EP. e
Ao @ ot B

ire b ickershame Tt will be ruch extended when you get

| this coumuon law practlces bub I think a great deal of teatimony 'w%

48 taken on depositicn in the Pedevral court. )
sipy Jlneye U.ell, you do not do itas a matter of courske §

ire Titckevsham. " ell, you glve notice to a witness who;
99 a party, anc thaet is . way it comes up principally. In
low York we use it a 1litile, because the wltnesses are floate
tn; around, and a party gives notlce that one of his wiltnesses
fa zoing to Zuropé.
wpe Jineye osub Lhose cases are in a dirferent class
from bhese eases, of purc dlscoverye
iPe Wilekersim.ue | do nobt knowe Lt seems Lo we that
these cases ara noet ,0in, to very greatly stimulate regopt
to the Federal court over the natural flow of business Lheree
ire Lzmann. .ub Shey will very much in-rease the num=
ber of ases in the Federal court, In vi:leh you can take de=

position, because now ve can only take themn in the Paderal

coupts=-
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Hpe VWiekershan ( Interposingls I 4o not think the
metter of golng into ile Vaderal eourt lg involved. That is
a matter or jJorlsdictlions

vipe Jlnsye. -he suggestion 1. that 1% be left simply
with "reascnable notlcoe”

iire Vilckersham. Yooe

ire Olneye un the other hand, the suggestlon is that
we specify e time in the Flrst instance, with the right in
the court to change the time If it deems it advisable. Now,
that 1s the only difference. L think it 1s going to rake
quite a diference in the actual practice, and relieve the
eourt of aprlications thet might otherwise e made to 1t.

ire Vilekershem. Iow, take the sdulralty rule. That is
vhere they use the deposition more then snywhere else. I
think all the teatimony in admiralty is taken under that
statute, or under the de bans esse-

£r. Jlney. You are dealing with e very different chare
acter of deposifions In admlralty cases.

Yire Viekersham. .ot with a different character of
witnesses.

Are Uobie. Are you not dealing with witnesses who are
about tc be mors on the jump, and especlally vhen the ship is
about to go out?

dp, VWlckersham. Yea, in sdmiralty the witnesses are.

Mr. Donworthe Lot me make thils suggestion®! It has

been said that discovery is golng to be reaorteég How, take
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the caso of £illng Interrogatories, otee. ilow, & ressvnable
time for attendance is o 1little dirfferent from a reassonable
fime for preparation. For Ilnstance, the plaintiff brings e
strike sult, «ni he Lmmedlately gives notice that he wants the
denostion of the president of the defendant, and he lives in
the aseme olty. Under the law it can be tomorrovor the day

after tomorrows “hat L8 o 11ttle differsnt f rom celling a

jéﬁgﬁﬁa witnesss @0 that it.seems to me more important to de-
fine the thing than 1t used t» be in the former practlcs. Se
that I think that the vrovision o7 three daya.Aﬁh! provision
that the court may shorten 1t 1z all right.
bpof. S.nderlande Three days, with additional time for -
digtancese Lo
r, .iekershome iow wuld 1t be to say three days, bmt

! in the event of any Aispute Lt should be decided by the court?

dre lnoye vhst ls “he objection to providing a spcc!é

ipre Ylekersinme I bhink the more we go into particulars
with this rule the less desirable 1t is, as to the time of
£1 e, etce
f1ishing
ipe ibehelle Yhe/expeditions of a party in the sulls
wantes to attempt to gebt every witness on the stand 1ln very

quick time; and you will have some trouble untless you have

some mini.um limitation.

dre Vickersham. L do not sblects




Jre Loftine I agree with e Jlncy that 1t is better
to £ix the specific time, ¥ th authority to the court, snd
thion the bar will know exactly the time. There ls always a
questicn between counsel as to whet 1 a reasonable t ime.
Sometimes they go to the court and complain that the time in
not reassonmble and teke up the time of the court to determine

that question. If you fix the apeciflc time, the bar then

know%éﬂkg time 1ls, and if they are not setisfled with it, thoyv
ean £o to the court in any event and have the time fixeds

#pe Doblee How about & reasonable time, not less than '
& certain number of d-ys, -nd make it optionsl with the court?

ire Loftine “That misht malte 1t less desirables

¥re Wickersham. Of course, 1f you are practleing with

é attorneys in good ! alth, you will have no trouble. It is only
: when you have "snlping" attorneys that there will be any
troublee

In New York, they say reasonable notlce in thec State
eourts, and then 1t goes on %o say that on any questlion of
r time or place, L& may be modifled.
i s rofs Sundoy.unne Jr course that motion to vacate opr

modify the notlce hme cauned Intewminable litigetlion in New

Yorke Jhey always make a woblon to vacate & deposlition and

they ksep right on with those motlons to vacste and new notlcess

Jre Vickershame I will tell you one reason for thate

We have those infernal (.0 costs, and there are lawers who




1ive on those $10 costs, and 1f you abolish costg-and thers
are no sush costs in the Federal court, you will not have

those things coie upe

Mr. Mitchell. If you have three dsys, anfadditionsl
days for distance, and say provided that the court mey give
the power to enlarge 1t, you are going to have ell of this
motion business under the New York system and have twouble.
4t you merely give them power to shorten 1t for emergency
ressons, then you ars all right.

My, Wickershame I do not think that is t russ I think
they ought to have power to enlarge it. Suppose notfce is
given to exanine ths defendsnt; they will want to shorten
ths time. And the srplications will be to give them more
time to enmble counsel to make preparations and get rid of
thats

f». Mitohell. I was thinking of the time of three deyss

Mr. Wiekershsm. But thres days might be entirely in-
sadequate under osrtain conditions.

Mre Mitchell. That is true.

¥r. Wickersham. I think we should meke it three deys
but give the zourt power to fix such time as In 1ts disretion
may be resacnable.

Mr, Miteiwll. Then you will have the New York troubles

Mr., Wickershsm. After all you wmust have reasonable

protection for t hs partles. That is shat the courts are fer,




Npe. Mitochelle The lew York statute req: ires reason-
sble notice and then contalns another sectlon that on motion
your may apply to ths court %o modify the time.

Yire Doblee. I think you may trust the Federal judges
&8 Lo thate

iipe Jiney. If you provide in the first Instance for a
specified tlme, e2d then slmply add a provision giving thse
ecourt Lhe power te change that for good ceuse shown, you are
goingte and the gourt 1z going to be rather
fmpatient of applications which Just take up its time and hnvty
no merit--without following the procedure prescribed in tﬁ-
stetute; unleas there 1s gcod cause for a changes

Hre Witchelle Ypu could not do that without giving

s prima facie reason to have your rule established.
2 Nre Olney. Yes,

Hre Doble. I think on that point you cen trust the
Pedersl judge not to countenance or favor any improper applie
cations.

Mp. Wickershame I do not think there is much danger

i .

s tha Federal courts us t hers in New York. ,..;ilAs the ‘
$10 costs business that is the prolific father of these unjusti~ i
firble motlione; but I do not think the Fed?rnl court wuld
have mny difficulty.

Hre Mitehelle Do you want to make a mction to get this

questlion up?




Yre Olneys I should say that the Reporter on this
partlcular phase of the case of our discussion here, has
heard all of the sugsestions, and I think he can get pretty
well the sense of the gommittee; and sfter all 1t 1s finelly
e matter of draftsmanship and prepsration of the whole pachine
ery in connection witi that.

T make 4his motion, that tentetively it is the sense
of the Committee that thers be g specifiic time providede

Ure i1ltchell. Subject to c hm:ge by the court?

ire Olneye Zaos, subject to change by the court.

#re Loftine. I second the rot lone

(The motlon was voited upon and unanimously adopteds)

tipe Mitchell. 1s there anything else In connection
with Rule 829

ire Donvorthe +he notice to the sdverse party should
alwsys be in writing, I think--"depositlons by oral exanling~
tion m~y be taken on reascnable rotlee to adverse partlies and
to vi tnesses who are not purbles;” e1d unless that 1s some=
where else provided, I think that should be changed to "in
writinge” 1 wpuld not %o have any dispube arlse about oral
noticce

e Lodgee 16 sayr that o copy of such notice shall
be £iled In courte.

Prof. Sunierlani. What about the pleadings? %f we

adopt the system of serving without £1ling the pldadinga? Do




you went to continue that?
up, Aitchell. Yes, 1% ought to be served, not filed.
Jre Lemanne iell, 1& woul?l be served. You would have

to gserve it, and you w uld huve to give your opponent notice

%

&3 W,
E- 32

you would nlso glive a copy to the court.

£

Ve M1tchell. Vell, you hve no got anything on file
an. you do not want Lt yetb.

‘p. Donworth. Under the nractice of starting sults
£iling a complaint, 1% often happens that the defendant ap-
pears bofobe the plafntiff, and there is no real difficulity
in that sttuatlon. It does not meke any difference what the
first paper filed in a case 1s. This may not be germane hnroé
But ve y often under the practice In a case, we will saygof
John Swmith vse Thomas Jones, llo. 11, there is a motion to
strike the coanlelint., Yhen agming you have a newspapereel
suprose every clby hss one--cailed the Legel Bulletin, or
something like tha%, and in a case of that kind they have
each morning a heading saying complaints and they give the ~
complaintas filad,

Dean Clark. You vill recall that, aefter long debate,
we adopted & plan that all pleasings must be flled.

Hre UVonworthe Within days.

ipe Lemanne ¥Yos: ous she vay I understood it 1s that
! serve the defendant but do not flle the complaint ang I give

day that I am golng to take the testimo
nim a notice next




that day, and I glve thls notice whoen I have not been re=
itped £ o flle oy complaint, <nd I have twenty days to file
qu »

oy complaint.

dpe 13tehell. 4ove we ot 46 £°xed now so that you are
bound to ILl.e & esmplaint? 1 an 1ike ire Vickerham is ntxnﬂ:%“ﬂ
Peausae of achions " i want to zo on record as in principle
beins opposed to requiring the £iling of any paper in court
until there is ocecaslion for %1t, and by that I mean any court
action in advance of trial. iy resgons ere, {irst, the pub-
ilelty of 1%; and then the eluttering up of court records and
burdening the court with papers and requliring th clerk's of=
fice te be pald in thousands of pults that never will be trled.
In this cl-.ss of cases, If ws can clean 1t up without trial,

we can Jispose of hundreds »f cases without the clerk ever

13

"
7

knowing shout 1t, or receiving eny fees. And I cannot aQsVQQ?
reason for requiring 1t to be filed except the sentimental |
fdea that lawsults ﬂre/ﬁormal thiing snd there should be some
é soprt of reeord. I just want te soy thet I am opposed to this
20=day rules

ipe Wlekershame T agree with the Chalrmen. I thought
we hod disposed of Shate

Dean Clerke .0. %o discusse? 1t end you voted agel nst

8%, =ani so did the Chalirnane

i dre Wickershame All right. T 1 epeat my objections

‘ire Lonworth. I am open to reconsideration cn the sube

'ject.
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fre M4bechelle I will nob relse 1t now, but I will
on Lhe second arnfte

dr. Donworth. L would like to r époat this: That while
thope isnothing requiring the »leadings to be filed other than
a5 intended by what has been saldp nevertheless, either party
mey st his eption f£lle his papers at any times. If the detend;
ant does net like *his kind of information, that the pltiﬁtlff
has brought e cortaln suit, the defendant mey file his nnawe!’f

or whatever his papers are, ln due coursc and the case is

then 1n courte
Mpe Mitehell. I was tal ‘ing about =& voluntary
trisl. I was not talking about s forced triale
’ tre Lomanne Oftontimes the plaintiff 1s not anxious
to take testlmony snd the defendant iz not anxlous to have

1t talken.
1, should Shink within the 20-day 1imit it ought to

come oul-

fire Olnej. There 1s no occaslon for £11ing notice of
toking depositions unless the witneass £fails L0 &ppsare That
{s the only purposs that that notice serves, is to bring
sbout the taking, and if the taking oceurs the notlce has
sspved its functlon snd it ir oub of She vaye

Prof. Sunderiand. Jhat 1ls truee
Hre Jlnay. Frequenily ln actunl pructice you simply

telephone the lawyer on the other slde and say, "I would 1%




to mke the ‘estiuon, of such dofendante-or plaintiff, as the
may may be. When can you have him rcady?" Well, he may say
tomorrow. And you wlll say, "Do you vwent noticet”™ And he
will say, "No." snd he comes there and that 1s the end of ite

#re Vodge. The notlee with us would always be glven by
istter. Lould you £'le o cariuon copy of that letter in court?

Ypofe Sunderlonde T think so.

sre lneye “he £117'ng of notlee ought not to be re=
gquired, unless you are proeceding by way of contempt or some
matter of that sorts

ire Donworth. ¥You had hetber strike out all after the
word "is to be takon® in the Lirst paragraph of Rule 52,

¥re Wieckerahmm. ‘*hat 1z, the words "and a copy shgll
he £1led", and 5o one

Prof. Sunderland. Otrike that oute
ire Donwrothe. In bhe ssecondsentence, 1 should have
ssld, strike out the words "and a copy shall be filed in the
court vhere the cause iz pending”; that is in the fir;t pPars=
graph of Rule 052,

Mr. Mitechell. Allow me %o go back a minute to the
thing we have just disposed of, that i1s fixilng the time for
teking the notice. ihe rogrirement 1s as to the case of the
ordinary witness; and I suggect that 1t might be all richt to
leave it "remsonable notice", md then »ut in a special re-
quirement that you can examine the adverse party after three

days notice, or iive days notice. I f£ind in the Federal de=




clstons a lot of easos about one hour and one day, and all
shat oorb of thing is desirebles. fo that 12 you have a time
for sn ordinary witnesg=-say three dayse-and 1f a man Ls lesy=
tng town and you hove to run to the court for an order, unless

you get

v}

for consideration ot our next meeting, the thought that the
veasoneble notlce reguirewent bs allowed to stand, but a spe=
elal provision for minluum time for dlscovaery of the sdverse
party, on the thecory that he needs some noticees

#re Donworthe Could you not have left it as origimslly
wristen, and in a speclal 3ection provide for machinery, etce,
gnd in such case provide for three days, etc.?

#r. iltchell. PThat would be a mere question of shere
he pubs 1te I suggest that for the Reporter's conslderation,
o have in nind vhen we meat @ galie

“ow det us .o bask to whers wo were. Are we through
with hule 5272

dp, Polmane. I would 1ike to make one suggestlon with
recard Lo Rule 52, to wrdlfy to modlfy a suggestion that I
mads yesterzaye I tihilnk that there is means avallable to
prevent the taking of de usltlons In all that cluss of cEAESe=

de bene esse, and everythlng except a matter of examination of

an adverse witnessy and the su gestion that I made yesterday,
that there snoulc be an opportunity given for the other side
o adult the thing that was intended to be uroven, certainly

might prevent the extension of a great meny depositions, where

stipulation from the other side. And I would suggest, |
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Yo ghat ar augeeoebion T othink should be confined to
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that part = the new rule thal deals with the ordinary depo=
gltlion, and should not be concl dered as applicable to the dise
ecovery and examinatlion ¢! an adverse vl tnoss,.

pe wiekersham. &n adverse wiltness or the adverse partys 4

Jre ‘Folgerns Jr the ndverse partye

tre fltehell. Uell, if there 1s nothing further to dis= -
cuos upder Kule 52, we will 5o to iule 83. 4nd I notice that
¢hat geems %o provide that subpoenacs for the orsl examination
of wltnesses may be Lssued oubt of the court to take test lmony
spyvgre in the Unites ftatesy and that they may be served oute jé'
alde of sne distriet in which the case is pending. Suppose
o man Coos nob ouey the subpoena, and he stays in that dig=
triet, bhe process of ths evurt lssulng the subpoena cannot
vun ggainst hinm for conteupt. You cannot enforce your sub~
poena if 1t ls served ocubislde of the district; and that is
why the Vederal courts have this ruie.

Phe shtetubs provides thet 17 the wltneas 1s outslide of
the dlstrict, you may = subpoena from the court there, which
hes the wpover ithere t6 punish for conbeupd 1f he does not obay
i%.

ut ns I vead .ule §3, if yur subpoena 1s issued 1in one

dlstrict anc served in an,ther, and ths witness is way across

the country, then you are somehow depending on the court that

1A i VRS SR80 Youtdth Jiifs SARERS, e “OREs




courte

Profe Sunderlande woll, I unde-took to supply a mech=
anlsi for tha%e ‘herever a subpoens was to be served outside
of the dlstriet tn which 1t was lssued, to give the locsl couwrt
Jurisdiction in cnieupte. ihe subpoena should bs jresented
%0 the offiee of -he local eourt clerk, under Rule 64, and
sealed md nbtested by the clerk; and then it becomes thwe
procesa of the lecal crurt for +he purpose of conbtempt.

: Hre Miteliell. Lot us pass the question, until we get

to i .le Gle

“p, Lomanne I think we discussed that last night.

Prof. Sunderland. Yese

.ir, Donworth. The thought ia connection with subdive
isfon (b) required conalderations

Wre Wickershame Well, you have in the statute passed

; in “ptember, 1925, a provision thet in civil cases a witness
! - should not be required to o more than 100 miles from the

place of holding oourte

Mpe Donworthe. $hat 13 %o rew ire the personal attendw

anee of witnesaesne

Mre Vlckers.an. Cerbtainlys that is wet I was flguring

4] 009
ire Donw rthe There is a thought in counectlon with
subdiviaton (b) of iHule 53 tha: I do not think was intended

by the draftsmane any persons spend a -ood deal of the year

re hon&f;

away from their place of residence, snd w: ourgelves &




:

pow many miles distant from our ploece of resldences Should
-t the provision be that no witness snould be required wi the
out his eonsent to attend his examination at any placs more
than 30 miles distant from the place vhere he 1s at the time
of the service of tho subpoena? A man down in Florida, or

in Californla, cngaged in business is In enother part of the
country for alimlited time. Uuder this provision 1t wuld

scem that he would be required to go hom to have his dapositio
taken, and he would not have any optlon; he would be required

to attend at that placee

Jire Wilekershem. I 1t was more comvenlent to him, he
eould eonsent ©o o to this obther places It 1s only that it o
ecannot be reguireds

Hre. Jlney. Judse Donworth, the polnt that you make
iz thet you may serve a summons on & man dow in Florids,
who resides in lew York, end you could compel hia attendance
tn New York. He would be more than 30 nlles distant from &
the place where the subpoena 1s served.

Upe nomanne sSuppose 1 anready to leave here tomorrow

night and you should serve a sulpoens on ume here te attend
in three days and tegtlifye.

Mre Oluey. “hat diffieulty in holding a person ns &
witness 1z & necessary incldent of Litigation.

iire Lemann. Of course, it nay be. of course, I
ecould astend in the vistrlet of Colwibla Lif I happened to

be hera.
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fre Wiekorshems Yos8, 1f you happened to be here, The
guestlon is . ether I1f you were realding here, or you were
tn business here the better part of the year but you kept
your residence in New Urleans, and you vere wanted to take
your testimony in Virginla within thirty miles of this placee~
say Alozandrla=eyou could be reguired without your consent to
abbtende

dne Lonworthe +rhat 18 not qulite the ides, although 1t
is part of 1ty supnose 'Pe Lemann 1s here; suppose he was
ar wrivate buslnesshere an not publle business. As this rule
sondc ho ean be reguired to leave Washington and go down and
Jyg his dowpsition at .ew urleans, whether he v shes to do 8o

ipe V. lekorpshas. =hat being hisresidence.

lre Jonworbhe Yos. I was wondering whether it eould

the alter .a+ivees

F
<
£
K#
Py
a1

-

ire lemenne Io theve not a precedent for this somewheret? §
Jhore cant se in many o the codes. Can we refer this back
to the i orter and £ind out vat can be Gone?

APe LONWOPL!.e I second that motlone

Ire Mibehell. 14 2 1L be av understood ixofﬁare is
no objection.

sl next s Sule 54, oz to the "ilanner of taking Depo=
sitions.”

ﬂr; dlney. .‘ay I say something about that rule? I

_have had some experience with the matter of the correction of
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cop 3 oo 1% osno it se actedl et the end.

shoul T omes uE

- ST “ o a
ere enl, wi b wre o rlanstion B

avre i 12 you 4o thaet you are . olng to cover this situations

Ire Ahanell. Tust 1o ripht.
Loportor?
Lean Ularks. Yeoge

Sre Yickershane

tion was taken where
the witness ssid, but

simyly cheanged the de=

terevent thinge

wméd when the correct=

“he transeript

eamn. 0, b S *he correeblon should be noted at

th witnass of why the chenges

#33 you get that, Ure

Jf course, that wouli not apply te

ordinary corrections that everybody would agree to=~such se

:* when it should been"now", or some lmsatercl
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i1al correction, but vhere the witnesels maling some sube
stantigl chiangcs

dps Jimeys It would be beitber to have a rule covering
thats

Hip g Wick@réham. I a,ree with you, especlally in thls
elsss of derositions we are “alkling about.

dre 0lney. I have seen a depositlion changed== )

lire Yickersham (Interposing). So that you would not
now 1t.

iite Jineye Ye8e

Are Mitohells It would be the officer who wouldchange
"row"” to "not". hat you mean is that 1f there 1a eany change
in the testimony as given 1t shall be ncted at the ende

Mre Viekersham. Yess

Prafs Sunderland., Do you include changes in the wite
nesse# testimony? You do not mean changes in the witnesses'
tastimony. You mean where the offlicer has not got 1t down
correctlye

Vze Olmey. I mesn more than that.

dpe “Yoble. You do not mean that the witness may change
hits tostlm ny. Ior Instance, XeYe When thls thing 1s sube
mitted to the offlcer, do you want to permit him to say X.Y:\
is vhat I sald, but A.3e 18 what I shouldhave sald?

dre Mitchells 4nd meanwhile the cross~examination has
taken place end trke lawyer has gone home. -

4dpe Ulneye. I think 1t ought to jo that far. I have

known of lnstances where the w tness. althoush the lawver d4did L

| «.‘




not eateh 1% at the bimo, the deposltion gave an entlirely
%.ong tmpression as bo what the witness had in mind. He
should be allowed to corect thatb, but stmte hls corrections

dp, Mitchell. .ub ocught it to e permltted 1f the
other lowyer has in he rcantime gone home? Jught he to stey
there anid see whether the witness changes what he sald and
then cross-examine hinm®

ip, Lemanne It would be easy for the witness to gat
tn a statement he wanted to get in and he enuld not be cross=
exanined.

sipe Ulneye But the fact remelins that he has stated one
thing on eross-exsmination and then 1t appears that he wants
to change 1t, end he states the reascn why he wants to change
1te

dpe Mitehelle I do not see why he should be allowed
to enange it in substance, unless he {s reecalled to the stand
and reexamined ab:ut 1t; bug/ggke a rule that contemplates
that, after & man h.o siven his testimony and the lawyers have
gone, snd when he rcads 1t over and concludes he wants to
change & substantial part of 15, I thinkthat ls dangsrous.

ire Ulneye Ye have in Callifornle, as I say, the rule

that the ¥itness has She =1-ht to lock over h%ﬁ deposition and
no

to meke what correctlons he »lenses. It haa/reaultod in any

evil or any <iffieulty elon  She line that you sugiested. It

has resulted=-hecause these corrections, by the way, in Caelie

BT mresind
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fornla, are made right sn the face of the deposltion; but as

g rewribiten in that respsct
3 34 4

o’

I undorstand the deposltlion may
g0 that 1t does not appesy what he originally testified. It
goes that far.
Profe Sunderlands -rdinarily, these depositions will
not be written sut for some time 1f they sre teken in shorte
hand. BEverything will go on, and the witness wil get a state-
ment that the thing is transeribed, snd nobody is around to
do anythin, about 1t. And your 1dea 1s that he reads 1t through
and 1f hc does not like anything in 1%, he csn add anythlng
further iu connection with what amppears in the transeript.
dye Jineye ¥Yoge

dpe wlekersham. That is dangerous. A difficulty arises
out o +the feet that 1t 1s required thet the witness must sign
his depositlon, and his depzzition is written out ih ahorﬁhaédg
and he reads it snd says, "You have got this all wrong"--assume
ing that he 1s an honest witnesse-and he will say, "You have
got it all wrong; you huve 1%t so-and=so snd I éald so=and-sog ™
and he is quite right. 17 counsel are there, he can stralghten
1t oute DPu'. 1f counsel have gone, and he is there, he is left
in this position; he g left in thls predlcament; and he .ay-, |
"That 1s incorrectly stated and [ will not siyn 1te." What will
you co about 1t% :Ff ho was a witness on the stand anc he sald,
Jif your .lonor rlesss, ° hive buen reading over %he stenographie

record, and 1t says I saild so-and-so, sand you wlil remember
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8

ghat thet tonot wrat I sald an” I want o correction.” But if

the witnces e 500 21l 2 sway and in no »osition to correct 1b,

whet are you zotng %o 4o aboub 162

liow, the e are honest uistekes as well ns dishonest ones,

and the witness who 1s ealled uwon to sign his deposition has
o risht to sbjeet %o si nuing it L€ 4t does not correctly re-

-

cord vhat he salde

s

T n the cther heod, $¢ allow him to put in his deposition

tn the absence of &the pnrbles or thelr representatives an ox~

et sk

planation £ the item wmld be dangerous.
re itvhells o uny chenge anythlng that he admits
that he dli saye E
“re Wickershame Yes, he may change anything that he did

88Ye

Upe lneye Tell, you ere golng to convey the idem as

it o ' nitten hore, that there may be dlsputes as to vhat the

witness rsally sald. The very case you mentioned will come 2
up eonstantly, and the rerorter iz going to Insist that he 1
scid so=and-=asp and counsel on the other side will say he sald ﬁ?

g

so-and=go, wharess the vitnesg will say that he iid not say
snythin - of “he X'n.
ire Mickershau. Yese. +ou know that in perjury triels, ¥

the A1fficulty ta in prov'n,; the acéuracy of the statement

5 vhich is the foundation o :bhe indtetnent.

lire Jlneye ’he thin. I hec 'n mind was that the reporter's
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transeript ought to stand in the Clrst instance. <There is no
way o setile a dlspu.o of thet character. If the Wl tuess
wonte o correct thei ant gay someching else, he can put a
note at the bottonme

ire Yiekesshuio ¢ :uld not what open the door to trouble?
Fuppose a‘ber the parsics are jone the witness saye, "I did not
say ab all”, and maies o lot o atwtements without the benefit
of ernss~ezaninetlone

re Ulneye Uxactly; and what I say gin reply to that

ts this: <hat I thin:z that istruc theoreticellys And we have

in california the vrovision for correctlon, and the witness
ean <o anythin. he plesses,practically, with his dspoaltion
before he sirne it. #And no difficulty has arisen because of the

ghsence of $he wizhd te erosa-examination; and 1f it appears

R i i a A AR eI AN b i N 0

that he testifled somand=sn in the flrat instance, snd then it - ¥

aprears that he chanped hils deposition, the fact that he esti-
fled one way in the '+t ilnotance aend then vanted to changse
it uopears on She face of the denositlon andwill speak for ite
self in the trial of ‘ha cuso.

e Wlckevehame. Iupiose the witness says, "I am no

geins to slgn that because it does not reprasent what I sgid,"”

#ng Jlneye It ousht now o be requlred.
re o Lckorghare i assuning that hwe rule requirss
him to sign it, anc he states ti-thIt is not correct and I

will not aign 1%.%
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Ure Mtcholle Yhat 13 erntempt of %he su.poena, is it
not? %
tire Wickorshams That is conbempt of %he subpoenas And é
| then 1t eomes up on spulieation Zor conleipb - nd he gets a 1]% 
% ehance to make his objectlions é*
% Profe Sunderland. Zguiby Hule 51 applies to that. '%j
{Reads Bqulty Hule 5le) g
L
dre wickershare Jhet ls all rlight. :f 
Ppofe Sunderlands <+het w11l ta%e care of that. j?w
Jre VWickershame IeBe %u
dre »tchell. Will thet not cover the situation?
ﬁr. Olney. nly in a very gencral way. You see, the é
witnesc will say, "‘hls does not correctly reprecsent me in a
number of partleulars.” iow, it ought to appear on the fage .
of the deposltion what he claius as correctiona. g
sm  foehell. 4hat Lo provided for in the Equity Ruless

Jre Cherrye ‘ha% ls provided for in Equity Rule 51,
.Pe ‘ltenell. he nobary then certifies that John

omith refused to sl

>

thiig, and the reason he gave was that

the dats piven in th» deposlition was nob the true date and

ve byue dabe L@ thus sud sn, sand that 1z pert of his reamne.
re Jln"ye Tupnoce Lhd vl tnoss says his Gepoaiti.a does

not correetly receegent whet he sald vithout ooing into detalls?

Jpe Doblae T ‘o nob thilnk you sught o allow him to

8
do that. p

,E(
1
i
1
1
&3
1
1
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wre JAnuYe P vhap wobe ke risht way is Lo require

W %0 sneclly whes obleeblons he wants to makes

ire Mitehelle You have o depend on “he o0/flclal who has
to esrreet <he Svanseript 1f ha has satisfled himself that he,
the aff*eial, hos made a .fatake. That 1s not the wltneas
ehan, lng 1b, buk 1% is -ue offleer ehanging 1t to conforam with
whnt he belteves the witness salds. lov, 1f the witness wants
to change something that he really dild say, 1t 1s covered by
this #gulty rule, vhieh provides that he shall show on the face
Bhat the witnesz refused %o sign, ami state upon ths record
the penson Lor aueh recussl. ..0W, the reasons are that he
eould explain that it was a slip of the tongue, and that he
meant 1875 instead of 1874, That accom llshes your purpose
and shows that 1v i desi ed by the witness to mpke a correcte=’
inon o. somebthing he really did say, and where the offlclal is
Boio. lea taabt Lhe Lienserint does not truly specify what the
witness seld, 1t 1s mow th o} tness changing 1t; 1t 1s the
6Ly on. you ws not need to make any record of thate.

e LuCye Jhe ob.wet L ped in fnd wuld be accouplish-

tn cace of the reftsal of the witness

£
5
l;
¢
&
>
%
o
jind

o oetuion, ke s .ould apeetly any pertleular object-

soame foy 5o Tull e aal that the offlcer shall

& & g [ —
o " P Ars S
re .llehell. Bu. viy a5t hoave the Hguity rule stating

vhat toe off'icer sigll si n the same where thoe i tness refuses

T
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to sign, and state upo- the record the reasons for such refusal?

¥r, Glney. The veassons, Af anys that ls where the
dirficulty comes ine %hc wWness should be required to specify
his ressons.

¥re Mltehell. VUhat difference does 1t make whether bha
slgns or not? 1f he refuses to sign, here 1s an official who
certi~les thus and so. +he matter of signing s deposition 1is
not essential. <+he certificate of the officlal is enough to
show what he sald, without any signature.

HMr. Olney. As long as the certificate of the officer
specifies the particulars In which the W tness desirsd to
ehenge it, that %s all right and I have no objJection to 1it.
That iz essentlally what I deslred.

Vre Mitchell. How can the officer speclfy the ressons
1f a man refuses to state themy and 1f he does state them
the officer seb:z “own th reasona he assigns,

dve .lueye <he o“fi er must speclify the reasons assigne
ede

Mre 1itehell. Hut you cannot meke him azsign any 1if
he does note

Mre Modge. It seems to be covered by the second sen=-
tonpe of Rule 51, and I move thet we adopt t'at sentence.

¥re Cherrye 1 second the rotion.

¥re Mitchell., It 18 moved and seconded that there be

owahbiindod iiian N S ciavi et bR S
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slded to this Wule 54, sbout signing the deposition, the
sacond sentence of Equity Rule 51, that $f the witness shall
refuse to sign the deposition, the off'cer shell so state up~
on ths record, and shall state the reasons, if sny, assigned
by the witness for such pefuaal.

Profe Sunderland. That about siguing In the presence
of Lhe officer? Will the witness h.ve to stand around until
the transeript 1s made?

dpe Donworthe It iz viser to do 80.

Ppof. Sunderiasnd. ZThe Fguity rule requires the presence
o the officer?

r. Wickersham. Yes; that hac been s standing rule
for rifty years. Why should that be changed. After all, the
officer has got to be certiflied.

Prof. Sunderland. Why should the witness have to stick
around while they are typewriting a lot of stuff?

¥y, Wickersham. It i3 important. Suppose when the
trial comes on the witness ar.-arc at the t rial, and they say,
"You testified sOnandnsaz end he says, "I did not.* "It is
tn this deposition® an+ hs says, "Yes, but I would not sign
thet deposition because it does not correctly repressnt whet
T sgld.” And If he has signed 1t 1t is very mich more diffi-
enlt for him to dispute 18, |

¥r., Tolman. That difficulty is frequently cured by

s et o
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sgiver. In 09 timss out of 1U0 the witness who has made the
deposition walves siznaturo.

dye Viekershem. 2ub whern you have the kind of winess
wo are talking aboute=

Yre Tolman {Interposing). He does not.

qp, Wickersham. It 15 just like a mar acknowledging

deed before a notary public. The object in having him sign
LE=e

Mpo Mitchell. Zhe object 1n having him sign it would
be to give him a chance to clesr hlmself, according to Judge
Olney's proposal, under the Equlty rule.

Ppof. Sunderland. The signature could be made at his own

homnee

dp, Mibehell. There 1s snother object. If the witnsss
%8s hot at the t1iasl, sand he ha sctually signed it he casnnot
dispute it. )

Mr. Wickersham. Yes; and thd officer's cortlﬁicatc{i'
aubhenticates the slgnature.

Mp, Mitchell. And how about having the signature in the
presence of the officer?

Mr. Donwo rth. That 1= the present Equity rula.

Mr. Mit Bei1. Yes.

Mr. Doble. Would there be many cases In wilch you would
take a deposition of, for example, ilr. Cherry, r. Loftin and
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wyself, and one of the witnesser whose deposition you were to
take would be pretty spt %o leave and not wait for the reat
of the stuff, and where he would in a different place from the
officer snd it would be d41fficult for him to go to the ottieor-i
or for the officer to go to him. What wuld happen? The offiw
cer would have to go him? - |

Mr. Dodge. That is a1l pright. I do not think thls -
would csuvue any trouble.

3
I
i
{
¥

My, Wickersham. Very generally the witneas wants to»g?,
! i

and both of the partles agree to walve signature. j

Prof. Sunderland. That could be done, of course. Of ; }
course, we expect this thing to be used a grest deal more uﬁ- ”“|
der the new rule, ;

Mp, Olney. You bave to bsar 1n mind, 50 far as thia;
partisular point is concerned, that the depositions of tds%rltf
parties are used constantly in State practies, and Iif estubiisnw
ed in Federal practice they are apt to follow the State pree~
tice. b

frof. Sunderisnd. Do they reyuire ordinarly signing in
the presence of the officer?

dp, Olney. They are required to be signed, and the

cfficer is boquired to gizn then.

K - S S
i AR el

Prof. Sunderland. Does he certify to the signature?

Mre Olney. Yerz.

Ppofe. Sunderlend. I did not think he did.




Hro Olney. And the wltness 1s always required to sign
16e

Prof. Sunderland. Well, perhaps that is not an importamt
point.

lr, Mitchell. New York Aoes not require sny signature
st all on & deposition, does it, Gen. Wickersham?

My, Wickersham. I do not know, I really cannot say.
(Examining book). Yas, I see the New York rule doez require
1te

Mre Mitchell. The Federal statute, the de ‘bang" esse
statute, not the Equity rule, does not require that the sig-
nature be made in the presence of the officer.

$rof. Sunderlands I think that 1s sn unnecessary fore
nellity.

¥re Dodge. Suppose we take up Rule 56 temporarily and
consi der that detall later.

Mre Mitchell. Yes, I think so.

Prof. Sunderlande What 1s the statute?
Mre. Mitchell. Well, take Sectlon 640 of Title 28 of

the United States Code.

¥rof. Sunderland. All right.

h

#1

Mr« Donworth. On this same Hule £4 I have a suggestion
Mr. Witchell. Yes. |

#r. Donworth. On the second page of Rule 54 in fha

tentative draft, at thetop of tiue pasge, it saya: g L ':
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2pPiter which it shell be securely sealed in

an envelope by the officer and sent by him reglis-

tered mall to the clerk of the court in which the

ceuse ls pending, to be flled in the osse.”

Mow, I think the rules usumlly provide that the envelops
must contaln the endorsement of the title of the cause. Herely
putting 1t in an envelope addressed the clerk, sc that the clerk
receives 1t with a hundred other things--it iz not the practice
of the clerk to opena deposition, and the practicé thet I am
famiolar with states that when the clerk receives an envelops .
marked %"Deposition”, he drops a postal to the lawyers in the
case saying that depositions have been filed, and the question
is for one party to move to have them published, whereupon the
e¢lerk opens the envelope. There 1s no direet rule on that, bub
I do think it is an invariable custom to require the envelope
to be endorsed with the title of the cause, so that it will no%
be just opened by any deputy clerk and put away.

My, Olney. I am quite familiar W th that rule. It is
ordinarily required by our practice, snd we ordinarlily get an

order that the depositions shall be opened. But I do not see

any reason in requiring an ordey of the court to open the de-

o e N e g O R TSR

r osition. Why not have it dons as a matter of course?

Mr, Donworth. I sm not very particular about that, but

-

I think it should not come in in s haphazard way when 1t is so

Mo b b o NI A

easy to follow the usual practice and have the commissioner or
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notrary fust endopse "Smith ve. Jonss”, as is done at the
present time. It seems to me thab it is & wise thing %o ad-
here to the gencrsl praetices

Mr. Dpdge. Equity Ruls B5. Thut does not involve thet
polinte

My, Lemanns I think 1% should be put on the envelopé,
and thet he should put in the title of the cause.

grof. Sunderland. Just the title of ths cause?

Mr. Donworthe Yoo, the t1tle of the cause.

Kr. Lemanne That would be enough.

Mr. Mitehell. I would liks to know why you inserted
hepe the provision in Rule 54 that after the notary or exami~
nsr completes the deposition he has go to submit it to both
sides for objection before he transmits it to the clerk. That
is not the ususl practice. It says:

"Both parties shall thereupon be glven
an opportunity to inspect such deposition
and make cbjecticus to 1ts form, and such
changes in the matter of form shall be made
by the offlcer as ho deems proper, after which
iv-shall be securely seslad im sn snvelope by
the officexr,™ etc.

It seems to my that that requirement could wery well
be dispensed with 7The lawyer who 1s taking the dmpotlticn

will ses to it that it is in proper form, so that he will not
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have any objections to meet at the trisl. Why should it be
subgitied to both sidea?

dre Lemanue 1 thought it was to correct any stenographie
errcrs toat the lawyers might catch, or perhaps the witness. ;

Prof. Sunderland. I just wanted to avold any subsequent
objeetion. I wanted to make it so that they could not ralse
the polnts later.

Hre. Lemarn. Suppose it hed been inadvertently omltted,
and one lzwyer would say that 1t had, and everybody would see
that.

Mre iitchell. *he usual practice is for the lawyer to
say, "You may see the transcript.”

¥r. Leuann. Yes.

Mr. ¥Witchell. But I am not famillar with any rule or
statute that requires it to be submitted to both sides.
Dean Clark. Tha%t would delay it a great déul.

Prof'- Sunderland, It would.

¥Mr. Dodge. I move that it be stricken out.

Mr, Mitchell. The motion 1s to strike out the.ssntence,
"Both parties shsll thersupon be given an op ortunity to in=
spmct that deposition and make objection to its form."

Mr. Doble. The last sentence of Rule 547

Hr. Wickersham. Noj; +that would leave in the part
that says the deposition "shall be securely in an envelope by

the officer”, and so on to the end.




e S,

1252

fp, M&behelle All in favor of that motlion to & trike

‘!‘.T
——

%) < i & F-3 e 8 - _" -
cut that part of the last sentence of Section 54 will say aye

those opposed™no.” i

i
(The motion was unanimously adopted,

Mr. Mitchell. Now, we will take up Rule 55

Desn Clark. befors you leave that, may I ask whether
stenographiec notes stentotype notea are included?

Prof. Sunderland, I supposs 80.

Mr. Dodge. I have a suggestion as %o Rule 55,

Mr, Mitchell. #hat is your point, Mr. Doge.

Mr. Dodge. I think there is a very good provision in
Equity Pule 55. It says, "Upon the £1ling of any deposition
or affidavit"--those words ean be left out--"it shall be desm-

sd published unless otherwl se ordered by the court.

Prof. Sunderland. You could just add that to that

!
§
H
H

Mr. Mitehell. Add that to Rule 54. Without objoction,?

same rule.

that will be donee.
Prof. Sunderland. MNow, thishas to be filed in the
ceuse. Lt comes back %o the clerk to be flled in the cause.
Mr. Mitchell. That has to be s2. You cannot keep 1t
sometimes
in your pocket. That memswxxwiXy/happens. *‘hat is why you
put the title of the cause on the outside. (Laughter.)
Mp, Wieckersham. I would llke to ask the Reporter e

question, !r. Chairmen., Bule 55 says: "All objections to thﬁi
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manney of taking the deposition shall be deemed walved un-
lessmade prompbly.”™ Does that mean prOmptiy bofore the o‘fi{
cer whe takes the deposition? %

Mr. Donworth. Yes, the rest of the sentence shows
that.

My, Wiekersham. Yes, 1t would seem to, but I think
perheps it had better be stated, because if before the court
that is snother thing. It says”and then he shall note it=-yes)

Mr. Dodge. It shall be made at the time of taking
the depoaition,

Mr. Mitchell. That is what 1t means.

Mp, Wickersham. Yes.

Mr, Hitehell. Made at the time of taking the deposi~
tione.

Mre Wickershem. Yes, I think that is all right. I

move that we asdopt Hulc 55.

Mr. Loftine I second She motion.

+

(The motion was unanimously adopted.?

¥r. Mitchell. XNow Rule &6. ‘

Wr, Lomann. I want %o ask in connection with the oral

deposition, is there any time 1imit? The Equlty rule had sole:;j
time 1limite I do not recall whetheyr in your rule there 1a s

time limit. i

Prof. “underland. L have a time before which you can

not do it.
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M, Lomasne Mo, I meoan o %lms 1imil% after which Feu
eannot.

Prof. Sunderlande Nos

Mr. Lemann. I suppose the ldea was that 1f you wanted
to take your deposition you must be reasonably diligent 1n or~:
der to meet the Equity provision that you could nct put the
casze oack on the trial docket until the case was ready for
trisl. OFf course, that would not be true here.

r

Mr., Mitchell. Was that not because, under the old Qquiﬂy

.aueh of the o
system,/testimony was taken by deposition, snd you wanted to
krnow wen the plaintiff rested, and you fixed a time 1imit which
compeileld him to rest at a certain date, and then the othey

fellow took his testimony; and if you did not do *hat, thers

was reslly no rest in the case. i

¥r. Lemann, Yes. I do not think you need that. %

Mr. Donwrth. In subdivision (b) of Rule 56, what is thé
mesning of the expression, "Rule -- of the District courts of i
the United States"™. Do you mean these rules?

Prof. Sunderland. Yss.

Mr. Doble. These uniform rules of civil procedure.

¥r. Donworth. We.l, we have used the expression, "These
rulesseveral times. ghat means these rules.

Dean Clark. It 1s "this rule®, is it not? Thst is,
Rule &6.

Prof. Sunderland. Yose

Mr. Lemsnn. Yes. It will be under Rule 56.
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Dean Clark. It will be under Rule 564
Prof. Sunderland. You ses 1t says the notlce diractod;
%o the witness shall state that the interrogstorles are/under i } 
Fule so-and=s80C. g
Dean Clark. Under Rule 56 of the Uniform Rules of i
64wil Procedure in the Distrlct courts of the United Btates.

Prof. Sunderland. Yess

et
s M

Dean Clark, What 1z Hectlon 32 Is there any differ- %

ence in the practlecs?

fidoaabls SIS SN L el

Mp. Lemann. You mean Clause &, down at the bottom of

the pege, do you not?
Dean Clark. T6s.

Prof. Sunderland, Yes. Set out Rule 9, which states
the scope of exsminatlo: and the questions that will Dbe askeds
Dean Clark. Well, does this go to the--

Prof. Sunderland(Intcrposing). To the witness. My

notion ls that thls wouldbs a very easy way of securing cer- {
tain types of information, where 1t would not be st all naces?
sary to go to the expense of s deposition; and you should |
be free to send this out as you please; and the witneass
ought to have some informetlion as to what it means; =and
therefore I have provided in subdivision(b) quite fully what
tnstructlons should be given to the witness as to the depo-
sition.

Mr. Wickershsm. As a general rule, written interro-
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witness, and he bas the help of an atiorney or an explanation
or help of an intelligent person in making his answer. If

you senc the witness written Interrogatorles in many cases

you would not got much satlsfactlon. i

Prof. Sunderliand. Bub in many cagses that is what we will
have t0 doe

dre Wickershame. 1L Xnows.

Dean Clark. If he gets many -uestions, hs will get
gulte a substantlal fee. You can gee that at t he end of sub=
dlvislion 5e B

#r, Doble. One dollar a qusstion,

Hp, Mitehellse Vhere iz the prrvision for crossheznlihun
tion? 1t seems to me from this that T can take a man's ds+
position and use it In the case giving the other side u.chmh%é
to eyoss-examine hims ,‘ :

Prof. Sunderlaend, He can slso send him 1nturrogutobieié

if he wants to. « 1

Mr. Mitchell. I have alwaye supposed that the written é«

‘pberrogatory systen was just a substitute for orasl examins- i

3

tion, reasrving the right of cross-examlnation.,

Eraf. Sunderlend. What I want to do 1s to make this veryl
ginmrle, snd there are certain prellizinary matters as te which
there will not oe much dispute.

Mr. Wickersham. Hut you could do that by the other

side walving cross-examination.




¥e. Lomenn. You pub in here thab 1% costs §2 for every .
guostion over BU. P1g will be o penslbtys and you have no
eropg=intepogaltory.

prof. Sunderland. Noo. I Uhought that “he other perty,
§f hne wanted ercsg-intervorsiories, could simply prepare & let;
of interrogatories and gend shem in. é

¥r. Mitohell. You see it works this way: If you put |
eross=interrogatories in directly, add then the vi tness aigns y
the direct examinktion and refuses to sign the cross~exaxinatic

you discredit the whole de oaltlon. But where yon trezt them

separately and the plaintiff sends in his interrogatories, and

then as an independent proceeding the other side puts in erose-
interrogatories, the witness might gign the direct inxcrrogut0%5 
1es, and then fall to do anything with the other. %
¥ref. Sunderland. Yes, he mighty but do you think the g
cross-interrogatories woukd amount to anythingt You cannot %,
tell what you w uld want to ask until you get the answers. '
fip, Mitchell. Is there any system that you know of for
written interrogetories without giving the other sl de the righ#
i see them flrst and then preparz his erosa-interrogatories?
Prof. Sunderland. No, I do not think =0.
Mr. Dodge. This practice 1s very common in Massachusetts
beceuse we have to take depositions this way, unless the court

permits oral depositions; and we also have this practice vh ich

{s very common, that we take depositions in writing.
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Mp, Mitehell. Without eross-inbterrogatorles?
Yre Uodze. Interrogatories of the partles, yes, but

(=]

no cross~exzaminevion of the partles. But where the deposition ;
of Zir. witness is to be itaken, it always goes to the notary or;
o2flcer gualified to adminlater oaths. No coples of the ? 5
pleadlings or any part thereof go alongs bubt they are filed g

in eourt, the opposing party has a certaln number of dsys in

SR

which to £ile crosas~-interrogatorles, as well &8 interrogator=
fes of hls own. And the court sends a commissl on to the ndtutr ‘

pubdic for the other side, with the intsrrogatories smd crollng 8

tnserprogatories attached. ;
Mr. Cherry. That is our practice in Minnesots also. |
Ihe cross-interrogatories go with the interrogatories.
¥r. Lemsnn. That is our practice also.
Ppof. Sunderlend. Is not cross-examinstion sllowed? %
My, Lemsann. Of course, you cannot cross-examine very %

effoctlively.

Prof. Sunderiand. Is 1t not better to send out sepap~ ¥

stoly eross-interrogatories?
Mre Dodge. I think there are three objections %o that }
or ruleg
theoryf First, the absence of cross-interrogatories; second,
/8 the smending of material directly to the witness himself, who ;H
and third, i
mey not know what it meansg fuxkwwyy the requirement that i
pleadings accompany then.

éip, Lemenn. Wd 1, as to the pleariings, that would give
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o0 o dlseugsion ag Lo whether there is @ part of them that
you should have pub L. T ao not think thet means anything
4o the witness.

dpo Olnoye I have net deald with the interrogatories
very muchy but is 1% not ono of bhe requlisites that an op-

spbunity be permibted to the parties to object to some of
he inborvogatories and have the covnrt settle what interro=-
gobories should be proposed, or the questions dealt with?
Mro Dodge. Either in advance, or with us at the trial.

Mre Lemenn. Yes; as a rule the practice is not to
pass on ohjectlons until the deposition 1s offered in avi=
denco. However, the, are not passed on in the Federal prac=~
t9ce3 L looked 1t up, and you might try to get the court
%o do 1%, but ordlaarily the court would not 4o it in ad~
voneo, and the practlee ls not to ask them to do 1it.

Ure. Olmey. It soems to me on this matter of interro;
aborios, that 1% is smething that would be comparatively
gapoly, ond the practlce in the State would determine that.

M. Mitehell. This rule 1s not limited to interro~-
gotorles of the adverss partye. L ran understand that in=
gorrozatories should be served on the opposite party. But
¢hat T had in m'nd was that In ealling a witness who 1s nol
a party and subjscting hin to inbterrogalorles, you ought
4o have the privilsgs of cross=examination 1f you want to

exercise it. May be I am wrong about that.




Moo Dobles *his would nob prevent the deposﬁtloﬁ
practice from applying, Profe Sunderiand?
Prof. Sunderland. What is thate I d1.d not undepstands
Hre Dobles 1 B8y, supnose interrogatories are.taken
ancer thils provislon, and they are sent in to court; and I
Look at them, and L gays "We want to go ianto thls more 1n
detail.”  “Yha%t would not prevent ny te<ing & depositlon.
Prof. Sunderland., ¥Hoe
Ure Sitchell. Hoo
ire Wickersham. Nog but when you send in direct ine
serrogatories, cross-interrogatories go with t;hery and t hat
43 the reason why they are usually gent to some offlcisl--to
eounsel or somebody who sends o the witness snid takes his
tagtimony under the tnterrogatories; but the cross~interrog=

ntoples a re taken at the same time as the original ones.

Mp, Doblo. Would 1% do any harm to glven ecounsel for
i

the obher side that privilege? ‘

dp. Wickershame. It might do harm to ezaminé them ex=-
parte, and the sefendent would have no opporﬁunity;to ask
corss-interrogatories L the guestions s hould be éakad and

i

the witness ghould die between the time of taking;the directh
oxamination and the time for erosg-examinatlons

dp. Dobiee. Lo you think the opposling counsel should
hwe the right to a crosg~examination?

lp. Wickersham. He certalnly should have.

e s PR S LA
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Vg, Doble. Weuld you object Bo that, Prof. Sundsrland?
Ppofe Sunderland. lo, except t hat it means more “Mache
H

iporyo ;

Hip, Cherry. it may meke for expedition, because very %
often you have no cross-interrogatories. Is 1% not true thet ;
often you meet formal motbers by written interrogatories?

Mp, Wickershame No. Suppose the partlies do not want
%0 go to the expanse of gending counssl to Burops to teke the ]
togtimony of & witness, and they want to get his evidence, snd
they think he is an honest man; oOr at all events he will
enswer questions, particularly tf they are sent to somebody
who will explain them to him, and then the commission goes '

vut to get his deposltlion and they get his testimony in that

we.y o

My. Cherry. If you are scnding it abroad, yes.

Wre Wieckersham. Well, in this country we do not use
wpitten interrogatories very muche )

¥y, Dod;e. We do, necause we have to, because we can
not do % the other way vithout an order of the courte.

Yir. Chdrry. But you wuld not unless you had to.

Mp, Wickersham. We do not use written interrogatories -
very much in the Unlted States.

dr. Dodges We do. We have to, unless the court

directs the other method.

#r. Loftin. We do in our State, and the statute pro-

L4
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vides not only for inberrogatorles, but that the parties may

PO ———

attend and be emamined orally, in additlon o the written in~-

terrogatories. i

Mr, Wickersham. Buf 1f you send interrogatorles, you
mugt have the right to send eroga-interrogatories.

My, Doble. I move that the Reporter bs requestedi;o”
submit at the next meeting an additlonal provision requiring
that opposing counsel shall have the rizht, under eertain
1imi-ations stated, to submit cross-interrogatories.

Prof. Sunderland. That opposing cours ¢l have a right
%o submit cross-interrogatories before the interrogatorlss
ere filed.

¥p, Mitehell. And that that shall not apply %o in-
terrogatories of the adverse party.

¥r, Doble. No. He will be in court himself,

Mr., Wieokersham. Then I think those interrogatcries

ought to be settled by the court. That will avold a great
meny guestions that come up in the trial if the interrogatar«é
tes are settled by the court. i
¥r, Dobile. I understood that the very purpoéa of this
wag to get eway from that.
Prof. Sunderland. Yos, that was the very purpose of
thig.

Mr. Wickersham. Yes; I think 1t is for the purpose

of short-cutting the functions; but I do not think 1t i=
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in the inberesi of justiecss The interrogatories are Iin the
form of the cuestinne snd the sxemination should be counducted |
on interrogatorics settled by the court; and that will save @

UnBOcesSSAry expense.

Prof. Sunderland. There is no expense involved 1n answers

®

ing the questlions. If testluony is not admisslble at the
trial, 1t wil} be excluded, and that lsths end & it.

Ure Wickersham. That is just it. It is a constsnt
expenss, Bubt 1t 1s the constant practice to have interroga-
torles settled by the court; questionsare ralsed there, snd
the court says, "What 1g the use of sending Lntarrogutericn?”
ér on cross-examination, the court will say, "Make your quesw
tion broader, and we will allow it.” But I mean that you get
the scope of the inquiry settled by the court in advance, es-
pecially where 1t 1s & matter of importance. If it is not Iim-

portant, nobody will bother about it and you will go ahsead.

But you must eonsider the case where it will be a matter of
inportence.

Prof. Sun .erland. How sbout providing that 1t shall ba;
submrltied to opposing coumsel, and 1f objection 1s taken to
the qussticn, reise the polnt in court.

Hy., "»fflciﬁ;;}c‘smm. Surelye

Prof, Sunderlande but L1f there 1s no objection it
never gets into couri,.

Mr. Lemann. In our 3tate we do not permit depositions




1262

$o be baken out of the Sbate at all. For years in taking
testimony out of the State, we have a summary practice pro- A
viding for that, sni you have three days to corss-examine,
end then you must make your objectlons, and 1f they are not %
pagsed on at the time but just reserved, they appear on the
#face of the interrogatorles. Of course, he may have other
objections, and 1t works very quickly. It is not s very ef-
fective way of proceeding if you have a right to hold deposi~
t4ons up while conslidering cross=-exsmination or objectlions.
Mp. Mitonell. Gen. Wickersham, if you take the deposi-
tion of a witness on oral inberrogatories and he is more than
100 miles away, so that we do not bring in this master busi-
ness, you can go and ask him any questions you like, and he
can answer them, and of course, in the courke of your exami~

netlon there is nobody to rule on them.

Mr, Wickersham. But you have the defendant represented
by his counsel theres ;

My, Mitchell. Of course, but that is not my point. Kyé
point im that if you allow that examination to go without V
sszlstance by the court, then should you insist on nuperviaio&
by the court as to the guestion having been put right in ed-
vance? In other wrds, Lt 1s inconsistent to say that I can .
take the deposition of ; man in Missour!l in a case pending

in New York orally, without any supervision by the court, and

then to say that if I want to take the deposition of somebody
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tn Migsourl 1, the other meted, I heve to go to the court in |

sdvance to have the 1nterrogatories settled. t

My, Wickersham. But in case of the orsl examination
counsel for both partles sare present.

My, Mitchell. Dut they are present when the writgen
tnterrogataries are prepareds

My, Wickeprsham. Yes, when they are prepared. Now,
supprose I get the written interrogatories, and I prepare my
eross-interrogatories; bubt supposse either party objects teo
the line of ingqulry; the rule requires that; but 1f you can
1t metiled in advance by the court, you narrow thescops of the

sxemination,

Mr. Mitchell. I will say then thet in an oral interro- f

gatory you ought to go to the court in advance; otherwise yon

would be luconsistentl. A

Mre. Wickersham. It may be s0.
Mr. Loftin. I do not think in the practice as to thouc§
written interrogatorles, you ever go to the court in sdvanceg ;

you reserve your objections.

My. Wiekersham. We alweys do. We always have i.ni:em::'o-wi

gatorlies and the eross-interrogatories settled by the court Lné’

sadvance, if trere 1s an cbjection or dispute.
My, Doble. Some of these dlstrictas are large.lnehs
western District of Virginia the court sits in seven places; @

and my conception is th.t one of the ideas in drawing thils !n@

b i m 1 B0t Mt
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%6 change bthis and make 1% gulte simple. Underthat fdea, 1

am opposed bto your guggestlion. I am guite willing to give

the right of evosg-oxamination. Could we not in part follow
Hre Wickersham's suggestlion by inserting an additional clause%
in here? I would suggest, Gule Wickersham, that your poink % [
might be met, and T gm ineclined to think that 1t might be % 3
wlse to meet it, by a clause properly phrased. The first
step ia that the proponent propses his lnterrogatories, and E“
the adverse abtbtorney proposes cross-interrogatories; and A
slther party may object thereafter; and either one may on
motion have the mabber settled by the court, leaving it en-
A{; gtirely optional bto--

| ¥r. Wickersham (Interposing). That i1s all right} but

Mr. Mitchell takes the analogy of the orsl exsmination, ;nd.#

thinks that it s not necessary. In thinking 1t aver, I think -
|

perhaps this iz the disbtinctlons We do not use written in=

testimony of !
terrogatories to any extent to take the/witnesses in this |

i
country--I1 mean we in New York. Weare taking the testimonyi
of o witness in a forelgn country, in written 1nberrogatorio§.~él

My, Mitchell. That ig 2 different thing. When you

]
{
gat to lebters rogatory, 15 there any provision about letters é

rogatory? i

¥
f
5
3
}
1
i
j
i
§
|

Prof. Sunderland. This covers letters rogatoryes

¥r. Wickersham. Of course, you cannot take the testis

mony in some cases abroad, excepl under letters rogatory,
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purguant to treabyy end you sennot taeke tesbtimon: on which

ot st YA e R e

B asimithe e

you ecould bring sny kind of procedurs in a forelgn country.

In some countries, you cannot even hold a voluntary mesting
where a witness testifles, 4in the form of legsl procedurs,
without the authority of the country--and that comes down to %
s question of what the treaty may be. Now, that being the %
case, counsel cannot g thers--letters carry wrigzzn interrog~§
stories, and it 1s impo. ant to settle In advan:e/theacopo §
of the lnguiry shall be. I belleve that 1s the thought that
I had in mind.

bpof. Sunderlia de Yes. I provide in Rule 48 for tek-
ing oral testimony or written interrogatories before some of=

ficer of the United States or of the State in which oxaninntlog 2

18 held who is authorized to administer oaths, or if taken out

of the Unibted States, before the United Btates Consul or a ;
n otary publics

Mre Wickersham. Now, a notary public in many countriea;
has no such func.iohe .

Mr. Mitechell. You have letters rogatory, do you not?

Prof. Sunderland. I cannot see any point in letters
roEatorye.

Mre Mitchell. Ycu cannost get a subpoens in some countricsi'
unless you have letters rogatorye |

Mr. Wickersham. 7That 1s the whole purpose of 1te

Mro. Mitchell, That 1s the whole purpose of letters

rogatory.




Budlong £ls.

Perhaps we hed better adjourn nowe. The Supreme Courd
meets in o few minutes, and we would all like to attend the

session. So that we will now take a recess until half-past is

(o, wapon, at 11350 o'clock s.m., the Advisory Comalitie

took 8 recess unbil 1:38 olclock pem.)






