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Washington,

Monday, November 18, 1935.

The Advisory Committee at the United States Supr
ema

Court on Uniform Rules of Civil Procedure for
 the district

o urts of the United States and the Supreme 
Court of the Die

trict of Columbia, met at 9:30 o'clock a.m., Hon
. William D.

Mitchell (Chairman), presiding.

Present: All the members of the Committee, as hereto..

fore noted, except h4r. Gamble and Mr. Morgan.

(The Advisory Committee had been in session for ab
out

five minutes informally before the stenographer arri
ved.)

RULES 47 and 60P—Depositions mad
Discovery.

Iluoy. It neemo to me best, anyway to be very

oonsi era e 41f *Lat we wish to do. It requires a special.

order, or a specivl reason, for obtaining the disc
overy,

which, in i lay, t, the assence of what we desire to 
cam.

pliah. goy it t much better to leave it entirely to the

parties to hove the right to take the testimony of
 these wit

nestles. Put of conrse„ if the witness can be produced and is

within the ju indiction of the court, it is very muc
h better

that he should be prodeued. I3ut so ar as obtaIntnh the

tormation 5.r rhe first instance Is concerned, I should put

no restrictions UDOU it. / should have the impression 
from

the provision that we should not, for exampleptalk t
o he

other man's witnesses, ono in many instnnces we
 refrain from
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doing it • Witnesses are supposed to tell the truth, and

there a no reason that I can see why both sides should not

be infonnad as ,,to exactly what each witness is doiw, to say,

/gofer as it comes to the trial. Now, I would not suggest

tOcing the deposition of the witnesses on the other side. I

think it going to be the normal practice and the proper

thing to as soon as an action is commenced, to take the

testimony of the witneasem as to whom we are ignorant df that

their testimony will be, a- d find ou

We are going to have under this practice quite a numb

of personal inSury suits, and frequ ntly those suits are partly

n the nature of blackmail suits—certainly, they come into

that category, and possibly there is more jugglery in connect-'

ion with suits of tIat character than any other. And to my

mind, it is going to be a distinct advantage, both to protect

them against suits of that character, and also to the Interest

of wen who have genuine causes of action, that they may be pe

mitted as soon as possible after auit is ommenced to take the

deposition of every witness who saw the accident and find out

about it and get it down in black and white, mad all the de

tails, and in that way you are going to prevent an enormous

shifting of evidence from time to time as the necessities of

the case develop.

Altogether too frequently in those cases, the attorne

for the plaintiff will, as time goes on, or other things inp.

fluence the witness, present a very different•pieture fro,



that they multi have given if thAV deposition had been take

immediately; and almost immediately the Aarties defendant

will sit back to see what kind of a case is being presented,

and then shift their own evidence to meet it.

It seems 1. me that what you need Ls just a full discovery,

I think it is one of the most salutary things that can be done

in the way of gettin; a trtal down to ascertaining what the

real facts are.

Ar. Dobie. There is one class of suits where the auto.

bile owner has insurance; and in a number of tho • oases the

man who owns the car says, "The insurance company is back of

me' And I have always thought in those oases that thepre“

visions would be tremendously helpful.

Ur. Olney. They 'plaid be tremendously helpful; but

be would have to get his subpoena out and get down to it as

soon as suit is brought, without any =nee* sary delay*

Mr. Wickersham. The point arises after the deposition

has been taken in that way. Is/len it comes to trial, if the

vEtness 16 within the jurisdiction he ought to be called.

Mr. Mitchell. That is an important point*

r. Olney. L agree with Gen., Wickersham on that.

Mre Cherry. y til.:-aht was to have that changed so

co to take ore of the situat on viva's the witness was available

et the time of the trial.

4itchelle In order to avoid this Equity rule &gains

written testimony?
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r. Cherry.

Donw)rth. I withdraw n suggestion.

Mr. Olney. r. Dodge has made a suggtatton which I

think La of value t:mt this provision for a free discovery

In this way is going to cause a lot of suits to be diseased

and a lot of suits to be settled if they ever come to trial.

And a party can find out tmhn the case canes on just Wait you

have and have no And it is going to stop a lot of litiga

tion at the half way point.

Mr. litchell. Rule 52 provides for notice of taking

depositions by oral ez-mination.

Mr. Wickersham. Of course', there you make a prevision

such as we agreed on yesterday, to have a master before whoa

testimony should be taken.

Prof. Sunderland. instead of a master, it may be

commissioner in some States.

Mr. Wickershab6 Well, some judicial officer,

trot. Sunderland. 13y some judicial officer do you mean

anybody that the court will appoint?

Mr. Wickersham. If the parties do not agree, a judicial

officer, a judge or a special master—anybody who is empowered

to act as he court muld do in the taking of testimony, so as

to be able to pass on an objection and so on.

Prof. Sunderland. Be gets that from an ord r of the

Mr. Wickersham4 le gets t from an order of the court
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and he gets it from the rule.

trot'. Sunderland. The rule does not give him power.

Mr. Wickersham. what Is what :twat: suggesting, that

this was the place to provide for that in some form.

Lr. Mitchell. T co not think so, because, as I g*

gested yesterday, this vielo structure of the deposition in

this place includes, Without any distinction, dew,sitions

taken according to the old rule, Where the riht exists under

the present law, as to an absent witness, or one who Is sick,

or something of that kind, and it also covers the new field,

we are goin, into In the way of discovery by a witness or an

ad eras party.

;Ar. Wickersham, That is what

Mr. Mitchell. Well, we suggeated yesterday tha

wee referring to.

•

stead of tryiri to stick it in all the way through, we left

the structure rtand, and thai at the appropriate place at the

end, r at the beginnin,, if you like, put in a single pare

graph that just covers up this protection of discovery and

states that If you are asking for the discovery frAt an ad-

verse party, or from a witness who could not otherwise be

examined because he is goinG away, either party should have

the right to ask for the appointment of a special master.flow,

you can stick tbit all in one !lace.

Mr. Wickersham. Well, I agree with you; but it seemed

to me that this wag; the place to put it, this rule as to de-

position by oral examination; but it is immaterial to me





whirr* it is put

Mr. Doble. I think we had better leave that to the

Reporter, because with the whole thing before him he can work

it out better. I think it would be very good for us to maks

suemestions and then leave it to the Reporter.

Mr, Wickersham. Surely.

Mr. Dodge. I think I will be better to use the phrase

"special master", rather than commissioner.

Prof. Sunderland. Is that not the language of the pre—

sent statu

4. Lemann. The commtsdoner under the present statute

kis no such powers.

Prof. Sunder That raises the question of a lot of

expense, if you are going to get a lawyer at $50 or 4100 a day,

Mr. Vickeraham. That is 'that the Ohairman referred to

yesterday. If a man resorts to that he ought to pay the bill.

Mr. !Mohan. You understand that I suggested that yoU

could still usti a notary public or an ordinary commissioner.

Prof. Sunderland. Outside the State.

Mr. Mitchell. You might use it within. Of course,

the
you might abide/result„ and he might be called upon to lay the

money In a preliminary way.

r Dod6s. If he moved for a master on plaintiff's

depositions, he Ivuld have to pay the costs.

Mr. Mitc1:.all. He would have to pay them.



Dodge. That anuld be tin ultimate acceptance of

this rule.

Mr. Mitchell. You cannot do it in any other

eause there is no maehtnorY provided by Congress for Judicial

officers to take over he burden, or to supervise the examiniv.

tionse There is no appropriation for it, mad I do not believe

that Congress would pans a law to set up a lot of special ma
OP

tors to handle this thing. The standing masters are busy, and

It i he practice anyhow that lien you have a special master

the parties have to pay his compensation.

Mr. Dodge. It IS all right to provide that the parties

to pay it in the first instance. Ay suggestion was that the

party who asked for the special master shouldpay for him.

Mr. Mitchell. That was my idea.

Ur. Ullmann. The party 'oho lost mule eventually

advanne

Prof. Sunderland. The party who asked for

V.

Mr. Lemann. He would 'dvice it, but finally it would

be taxed as cost and the party losing uld pay it.

Dean Clar10 Are the special masters the same as refereeat

Rule 97 of these rules provides kimat for the compensation of

the masters, might say that the Chief Justice reported to

he Conference of Senior Circuit Judges this fall that the

practice of appointing a eclal masters was In violation of

t would



the rule Shleh says that it shall be the exception. rather,

than the rule, and district judges ought not to do it as

r3adily as ',hey have been doing it in he past.

Mr. Mitchell, You are talking about masters tho decide

the ease and make findings; and we are talking about masters

who simply see that objections are sustained or oveniuled.

Mr Dobie. These man that we are talking about here

have nothing to do with the law or findings.

Dean Clarke I understood that distinction, but I under,

stood that you were going to make these men have that power.

Mr. Doble. That, as I understand, was not theidea.

Doan Clark. Tould it not be better to cell them °our

misetoners, or something so that the rule applying to masters

would not apply to them?

L. Olney. The function here Is not that which is goners

ally conceived to be that of a master. It might he well to

indicate that his function is not that of a matter.

Mr. Mitchell. Suppose we left that to the Reporter mad

he can work that out.

Dean Clark. Prof. Sunderland suggested "eosmisdbner."

Why is not that a good name?

Mr. Cherry We ‘ro familiar vitU oomatedoners.

Lire Lobe. sald vcry frequently they make deeds and

thini;s ef %Ind.

Mr. L)onrortL. WhLt objectIon I thc to having

etandink, maaters, framine this rule so that an official who



sits in the case maybe one of the standing masters or a

special master.

Mr. Mitchell That is all right.

Mr. Donworth. The duties mild be defined in many sec-

tions with respect to depositions and with respect to the

other matters and the other rules; and it does not seem to

me that there Jill be any conflict, because there will be sep-

arate and distinct duties exercised by the same men. These

standing masters are men of experience and capacity, mad I do ,

lc think we should exclude them.

Mr. Olney. I 'would like to make a suggestiot to the

draftsman that if he prcryided for standing 00M0.610 oners or

masters, or whatever you Idsh to all them, he will act in Oa*

eapacity, so that there will be one who will habitually de

this, and be will have the right to rule on testimony; but

if they are appointed as standing officers, with authority

to the court to fix their compensation, you are going to get

as a rule a better class of men than you will where the court

has got to give an order to somebody to do it specially in a

ease or something of that kind just suggest that

Dobis. We have standing masters in Virginia, and

we have a practice there, by which a party tit 6 case is re-

ferred to a master te can pick the one he wants. The way it

works out is that the party who asks for it picks one who

will do the job and do it promptly.



Ur* Loftin* I should like to raise this question about

who o pay Lhospecial matiter: As .beinri It. if the

plaintiff does not want one and the defendant vents
 a special

master, he will have to pay the special master und
er the plan

proposed. I think from a pract..caL standpoint that will mean

that the defendaftt will have to bear those cos
ts, sir. the

average plaintiff in a personal injury suit, in a Sta
te that

has liberal exemption laws, like my State, wild be si
mply Ju.

sent-proof, and even if thcre were costs taxed ag
ainst hl

mould not pay them* seems to ma that ought to be consids

RS to whether ar not a j nt-proof plaintiff could

come in and have a deposition and if a master is
 appointed be

is not required to bear any of the costs.

Prof. Sunderland. Would it not turn out that the defends.

ant in that case w)uld not ask for it? They w uld take it

before a notary.

Mr. Mitchell* The point that Mr* Loftin suggested is

the point that I had in mind* The defendant uld have the

rotection, he plaintiff would not care. if he on a

fishini; expedition he would be glad to have it before somebody

who mpuld not have the power to rule*

Kr, Dodge* I should not think the defendant would car*

very much. I shoul(:: think tho defendant would t go and

would atow anythint,„ bocauee quastions that were not admi
ssible

would not be admitted on he trial. Do you not think that
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would be the attitude of the defendant's attorney

gr. Doble I do not think you will have very ioh of

that in personal injury suits. Thera will be a great many

f these corporate cases, where they will want to go into all

kinds of quest Ions.

Mr. Cherry. That 'snore likely to be gone into under

discovery.

Mr. Olney. So far as that class of cases is concerned.iw

so far a the large majority of the States are concerned, y

have under the State practice nowprovisions for taking deposit

tionswithout any restrictions whatever. So that we arc rtt

doing anything now at all.

Mr. Mitchell. he reason that I suggested that the

party asking for the master be required to foot the bill is

that, in many cases, there would be no reason for a master

and a notary would do junt as well; and if you allow the

defendant to demand a mantor and shovel part of the expense

on to the plaintiff, and he may do it merely to block the

plaintiffproceeding, fInd I think in the great majority

of the Oases there will not be any special mentor. It will

be in the uase 'here you require the testimony, snd it you

give one party the r ght to demand a master in any other class

E 'am's, it might be resorted to for the purpose I have

state

f'xi7 -4_e por demanding one



bad to advance he money, and it Aul to be taxed against the

unsuccessful party in the end, it would meet the evil.

Prof. Sunderland. I think that would satisfy the bar

awl they would condoler that that would protect them against

the evil.

Ars Olney. / think thcoo is something in Mr. Loftin's

point something that will occur constantly in connection *LW

personal injury suits where the plaintiff will be judgment.'

proof. Nevertheless o so far as the companies are coneuwned

that have to defend those euito in street railroad cases, etc.,

it is certain that they would, as a rule, rather be compelled

when they took deposition of this character to pay the ex.

peones, than not to have the privilege of taking thou

Are Loftin. I ar,ree With you; but I raised the point

whether it is fair, vhen you knowthat they have to boar the

expenses at all hazards, regardless of whom may be taxed for

them eventually.

Ara Lemann. In practice, under these
they

tutees *Imo are/being used ve-y I...uch in personal injury cases

by plaintiffs?

Prof. Sunderlad. I do not think so.

Ara Le nn. The defendant Is more likely to use them.

Suppose a man wants to sue you, charg'ng that your automobile

or street car ran over his, why, you would want to examine
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your motorman or chauffeur in advance. Now,/these strike

eases, say you have a plaintiff with at least money enangh to

pay the costs. If the defendant there want to call for a mai...

ter, why the plaintiff examining the defendants witnesses,

or the defendant himself--I think the average defendant would

be willing to put up this money and take a chance of getting

it back.

Mr. Olney. I have knoma of more than one case In a

personal injury suit, in which the conduct of that suit by

the defendant--eome large,corporation--it was not conducted

with the utmost and where the testimony In defense'

uhdoubtodly designed to meat the complaint, and it might have

been of great advantage to the plaintiff having a meritorious

snows . nail that thing down by taking the testimony of the

A
8.

M. mitchell. Is this not true? instead of laying down

a rule that the man has to advance money to pay for the master,

provide generally that in appointing a master the court may

make such arderseepectinG the payment of the preitainary ox

arises as may be just and he may decide whether it aught to

be paid by one party or l'th parties and cut in half tamporarti

WOIlld no that do?

Mr Dodge. Zrauld prefer leavino it the other way,

UeetUme there i&- in6 to be tremendous opposition to this.

There are at many eases of tort ac ion where the plaintiff
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would want to use thl . Ttw.re are death cases W
here theplainr

tqff has no witnesses at all. n those cases he will not welt

to Ure this. And I think If thc court could Impose on the

Impecunious plaintiff this burden it would be too 
bad.

Mr. Doble. You have to trust the master, on the other

&tad. I believe it is now the law that the mast
er is never

permitted to withhold his report until be is paid. And unless

these Tellows are reasonably sure, you will not get high c
lass

sen.

1,rof. Sunderland. I have a lot of Information as to the

actual use of this thing in the various States, *Loh /can

put in as annotations when 
r redraft this thing. I had a man

go all over the United States, going over the States in *doh

discovery is used, and talking to lawyers, mad examining r.

cords in large cities and smell cities, and collecting a great

deal of information as to who uses It and what cases It is

used in--as to whether the lawyer for theplaintiff or the la

yer for the defendant uses It, and in "bat class of cases and

the opinions of lawyers generally as to *k at advantage they

were and what disadvantage; anci I have that all available,

and I will be very glad to put that In the form of annotations

*hen I redraft these rules, which I think may answer a great

ny of the questions when you come to go over these again.

For tnatance, I have a table here of the class of cases

n which it is used, In Visconsin 100 cases were taken, 100
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consecuttve oases whore they med 7Sscovery, F -five of

them were automobile accident Gazes; 13 were contract

e assay 1 were meglIgent caeca (AsLe_ than automobile; 7

eases of fraud; 7 of divorce 6 were for account ngy 8

on promissory notes; 6 small marcanttle cases; 2 mortgas

eases; / of cancellation of a deed, and 2 others.

Mr. Vackersham. Over hew long a ortod was that?

Prof. Sunderlaud. These fSgures were takersfrom the

record n Milwaukee; I have forgot%en for what place they

were° Oh, do you moan 15.3w long a porlod they covered?

Mr. Wickersham° Ytoo

Prof. cunderland. Enco le no data Gn that; but

have here the extent to Atich it 2,o use& in many oft

States tt tEn matter of cour8e0 partic-22arly In automobile

litigt tont where Wio defeadant w111 as a matter of oGurse

exaw2no the plainUff and Tale witnessen at once, an soon as

am accident ease ao oe

Wro ',5Etine That tgoaro ou ia Z sad o ti-sat tle

°Moll() ace dent cale the biic class of cascz0

Lamm. Jcod by the I1aintif2 OP rah) dafendantt

Are 1tokersham0 4,:ho defendant.

Jr. I would have thoug'It soo 'k 22 why

referred to your pc5lEt that I did mot think ic; would haw

very often; the defendant would uoo .:ho weetacoo not 'A*

plaintIff.
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pro2. DianClovSamlo Xn ak; moot) La la)ra the defend..

ant zLo examined; while in Yadloon both r:*Irtles examined

a large numbev o4 cacoop and the defendant alone in le cases*

In 93 castle in Sur -Coun 0 a800 the figures Indicated

thio Cefendant had 22,20c2 intez-Pogator es five times for

*TOY ' three tic.os by plaintiff. vent, Ihave a lot of

, !sare c to d E c2ent

Mr. -44*4;ann. YozL linve rac' that alvaolsd into character

f caLlasp have you?

Prof. Sunderland. I do no Lnk so LAthough Vkom

somikL)_,JT on that.

it not true that interrogatories ere

MassacInectts abouf, co often for the plaintiff as

AL defendant?

Prof. SuEy2erland. I22A2 no.

nnevo 2 have a feelin as a matte v personal

am:possion* the,C; thEs prov,cion to oing to be used partion-

Zeir4 In the damage CEOOS, p rsonal tu:ury cases, lftrgely

•':!itca.abilAs easeo End in view of the reactien that we expect

fret :f) 27 !e rataep advisable to arrange so as not to

C2.20S7 the eostft) (sc,!Stizz tlfze 6sposition on the impecunious

Egaant f2D (0ALO flofoudcnt is the cne that demands that

La L): O1 klafore a I anew i&o me authority to

2,220 en tto ov20ovdec t Lpoo an.

:Rte4(-120 17&., 'TOO vluh CA4 ,,c)a that sEllo cia de

rwonv In Wan i',15;:me;



Instance?

Olney. Yes.

Mr. Uitchell. That was the actual sense of the meeting

yesterday; and unless there is some further discussion, we

will let it

fed when we g

o that way for the time bein- and to be consider*,

t the rules back.

• Loftin. That is satisfactory to me Mr. Chairman.

I understand that Prof. Sunderland is going to give us some

annotated information about it.

Mr. Mitchell. In Rule 52, I notice that the only re-

quirement of notice is reasonable notice. I an accustomed

to a statute that would make it fairly specific, soy 100 miles

from the place of trial. a broad clause for

reasonable notice v4Aboughpomott may not cause trouble, These

ltivjers may claim that they have emelt reasonable notice they

Eay engage local counsel, and all of that,

Dooro Sunderland. 10 not think it would canes any

trouble() I thought if objec ion was not made, they would al-

ways tend to resolve it to be In favor of sufficient notice,

Mr. Doble. Do you not think that comity amen- the

eTyers will have a 600d deal to do with that, especially in

small p1aecc I do not think that you and I would have

trouble about thpg we would talk it out.

Mr. Wickersham. thnt Is not the type of lawyer that

',Alio rule is intended to eovoro
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Mr. Donwort-• One clause that is sometimes used is

fficient time" -usirk; the appropriate language sufficient

time to cover the trip by the usual travel route and three

days or preparatien

partition. It seems

time for travel and three days for pro.•

o me that that is a pretty gcod rule,

something of that kind.

:Jr. Mitchell. sometimes expressed as three days

and one additional day for each 100 miles of travel. That is

a specific rule. The lawyers often arrange it for shorter or

longer t_me„ but there is a protection there. I do not ur •

Eat,but just raise the point.

olney. I think your poin is absolutely as a ma

ter of praoticoJ in dealing lithith_ngs of that sort the more

specific we make it the bettor it t. Ana there will be

provision that the court ma, modify the time if a specific

time is provide

Lemann. Should it not be unless the court should

othcrwl e direct"?

irof. Sunde-lan hose cases outside of 100 mollos,

you wIll not nave any because that will operate una.

der the vesent prac'. e (32, a note used, and eoae

procoedin,; by no

"Itcholl.

shoiL OPW!

4# a 4 tar

;tan not have 'runless the cour

ee unless you a z lied to the court to
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Prof Sunderland* 4 understanding rns thet outside

the 1-0 miles we woulfi proceed on notice.

9 Donw rth. -ell, you nre tying to proceed in that

way in every case, unless tifr party ieurig notice requests of

the court otnerwise.

I . Jlney. It out not to o to .he court. We should

relieve the co,Irt of any p rt of the machinery of taking a

deposition. Alt even vnen you tnke the deposition of a man

who is in the tom, there shoul :..)o a provision giving

eerta..n amount of notice in advance, so that thii, lawyer can

arrarkw his no that the witness can be there,

and as a rule he should not be permitted to have the ezaatns

t ion witness forthwith, without giving reasonable notice,

of. 3underlane2,

notice 'out not more 1.11tan so muo 0

Ji:IFY11 "reasonable

llney. If you have ci peetflod time and make :it
74i1

1;o ible for the court t,) sue on order

arc o change the whole business.

2rof. Sunderland*

r. Mtche_l. You .!lovo t9,3 rnLso a special appli

cation t eourt,

* You voul

to tAc cr.e.x2'

takin,-, ceposit,*

he to%

p

wt in to the court at all.

4,2-cation

.cc:' ou i,o notice of
dogorada.t

414, te., chore'

f,strialot eomeCo



Wickersham. The atutute says that reasonable

7

ro tchcll. thai. tkw Fe, eral st tute?

octn C39
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P 4!er9harlo 'That Is a deposition debene ease.

1-7( f•ri. o Ition upon or

di 'If the district court', .4c Osseo etc., gni that "reason.

P°I tea

610 von in writini;

no on.

the opposite

itchall. io— o you ratse the question under these

.4,r0 .1,1maau. tnat tat

aat hut 1 assume that

von 1 SO o some disci:onion,

r,nd gt —e th. lc r6 .111n, hy puttr in a eneral
of

provision thftt ntio sha13 nitynys be given/three days unless

ol n t.cc: tz, uthc„r

Fro_ r thlt isthe 7,,.flson the

ste;i.utc :cads as it1 loess

0 nreasonaUe notice mu t be

!von 4 r,.1).,; Dr 111.- orny of

1;f3 some other period.

on which the party thinks

10 firer

so . the -ta e practice, but if that vortcs



* t hac worked voll for many years.

r. no'. 14e 1.6Ice of taking depositions at the

pmsent time In tae iedeval court is going to be no test of

the viork! n of this slneuc, becouse you rarely take depositions

ntr inhe 4,ede.al c.rd: Does the sug,-;estion call for taking

de-ositions 4 the utie al court?

r.;. ICAO I'DA.a10.• do not a ree with that.

„ WU Lx much extended here.

Vickershara. It pill be much extended When you get

this common law practice, but I think a great deal of testimony

ic akcn on deposition in the 7ede'?al court.

L. arm'. ll, you do not do 'tan a matter of court,*

tickersham.

a pirty, anc that

ell, you give notice to a witness wh

Way t comf.s up principally.

Jew York we use it a lit'Ae, because the witneaaes are float

around, and a party gives notIce that one of his witnesses

s doing to Europe.

Abney. but those cases are In a different class

from these oases, ofpucdiacovery*

Licicersa do not '<nowt. It aeons to no that

these cases are lac.t ,oln„ to very greatly stimulate resort

to the eisAeral court over the natural flow of business there.

L.:sann* t they 1i ery much in-rease the num..

b r of c.ases in the Peaeral court, In vi. Ich you can take de

position, because nov Ye con only take 'hem in the Federal

couts--



lir. Wickersham tInterposing). I do not think the

metter of zoinr into '1,he Tiodoral court ie involved. That Is

a matter of jurisdiction.

jiney suggeottnn

with "reasonable notice."

Aria Wickersham. Yea.

;An. Olney. tn the other hand, the suggestion is that

we specify a time in the first instance, with the right in

the court to chenre the time if it deems it advisable. Nowt

that Ia the only difference. think It is gotn to make

quite a difference in the actual practice, and relieve the

court of apvlications that might otherwise e made to it.

r4r. Wickersham. Now, take the aduiralty rule. That Is

where they we the deposition more than anywhere else.

think all the testimony in admiralty is taken under that

statute, or under the de bane ease.

r. viney. You are dealIri with a very different char-

acter of depositions in admiralty cases.

Ir. Wickersham. Not with a different character of

witnesses.

r. Dobbs. Are you not dealing with witnesses viho are

about to be more on the Sump, end especially rhen the ship is

about to go out?

4r. Wickersham. Yes, In admiralty the witnesses are.

Mr. Donworth.

that t be left n mpl

Let me make this suggestions It ha

been said that discovery is going to be resorted. N take



the ease of filing interrogatories, etc. Vow, a reasonable

time for attendance is a little different from a reasonable

time for preparation. For Inatome, the plaintiff brings a

strike suit, he immediately gives notice that he wants the

de ostion f the president of the defendant, and he lives in

the same city. Under the law it can be tomorrovor the day

after tomorrow. "7bat th a little different from calling a

4:4•49more important to dto me ewitness; so that t.seems

fine the thing than it used to be in the former practice. Si

that / think that the provision of three days the provision

that the court may shorten it is all right.

firof. .nderland. Three days, with additional time for

distances.

Ackershame How vould it be to say three days, but

n th event of any dispu a it should be decided by the court?

Mr. Olney. that is the objection to providing a speol..

f e time?

Lickerstam. I think the more we go into particular*

with this rule the less desirable It is, as to the time of

ti a. etc.
fishing

Altehell. The expeditions, of a party in the suit

wante to attempt to get every witness on the stand in very

quick time; and you il" have some trouble unless you have

soma Liini..alm limitation.

r. tAckersham. Lco not t)b4e •



• Loftin • alyco with lp. Amoy that it is better

6he specific time* /diti authority to the court, and

fk!on the bar will know exactly the time. There is always a

question between counsel as to that is a reasonable time.

matinee they go to the court and complain that the time in

not reasonable and take up the time of the court to determine

that question. If you fix the specific time, the bar then

knows he time and if they are not satisfied with it1 they

can Go to the court in any event and have the time fixed.

r. Dobie. now about a reasonable time, not less tha

a certain number of d.lrs, .and make it optional with the court?

Zr.Loftin. That might make it less desirable,

Ir. Wickersham. Of course, if you are practicing with

attorneys in oc3 alth, you ,A.11 hove no trouble. It is mai

vhen you have "snipingattorneys that there will be any

trouble,

In Wew York, they oy r,3asonable notice in thc State

courts, and then it goes on to say that on any question of

time or place, it may be modifled.

;rot. Sundt) .iAne. .)r course luotion to vacate or

modify the notice has cauved Inteizinable liti stion In New

York. .,4hey always make a motion to vacate a deposition and

they koep rt6ht an rIth those motions to vacate and new notice,.

;Jr. Wickersham. I 1011 tell you one reason for that.

We h9ve tho e inferna coats, and there are lawers who



live on those $10 costsand if you abolish costirand 
here

are no such costs in the Federal court, you will not have

those things cone up.

Mt. Mitchell. If you have three days, ankadditionel

days, for distance, and say provided that the court may give

the power to enlarge it, you are going to have all of this

motion business under the New York /system and have trouble.

If you merely give them power to shArten it for emergency

reasons, then you are all right.

Mr. Wickersham* / do not think that Is I think

they ought to have power to enlarge it. Suppose not!ce is

given to examine the defendant; they will want to shorten

the time. And the applications will be to give them more

time to enable counsel to make preparations and get rid of

that

17. Mitchell. I was thinking of the time of three dirca

Mr. Wiekersham But three days might be entirely in.

adequate under certain conditions

Mr. Mitchell. That la true.

Mr. Wickersham. I think we should asks it three days

but give the court power to fix such time as in its disretion

may be reasonable.

Mr. Mitcnell Then you will have the New York trouble.

Mr. Wickersham. After you must have reasonable

protection for the parties. That is ilhat the courts are for,



Ultchel York statute rewires reason,.

sble notice and then contatns another section that on motion

you may apply to the court to modify the time.

Nr. Doble I think you may trust the Federal judges

as to that.

Ur. Amoy. If you provide in the first instance for a

specified time, cmd then simply add a provision giving the

court the power to change that for good cause shown, you are

goingte and the court ta going to be rather

impatient of applications which just take up Its time aul have

no marit--without following the procedure prescribed in the

statutei unless there is good cause for a change.

Mr. Mitchell. You could not do that without giving

a prima facie reason to have your rule established.

Mr. Olney. Yes.

Ur. Dobte. I think on that point you can trust the

Federal judge not to countenance or favor any improper appli-

cations.

Ickersham4 I do not think there is much danger

in the Federal courts as in New York. „m04104, the

00 costs business that is the prolific father of these unjustly,

ficb/e motions; but I do not think the Federal court would

have any difficulty.

Mr Mitchell Do you went to make a motion to get this

question up?



r. Olney. I should say that the Reporter on this

particular phase of the case of our discussion here, has

heard all of the sugzestions, and I think he can get pretty

well the sense of the committee; and after all it is finally

a matter of draftsmanship and preparation of the whole machinr

cry in connection with that.

I make this motion, that tentatively it is the sense

of the C mmittee that there be a specific time provided.

Mr. Mitchell. Subject t o charge by the court,

r. Olney. subject to change by the court.

;41... Loftin. I secfmd the motIon.

(The motion was voted upon and unanimously adopted.)

nitchell. Is there anything else in connection

with Rule 52?

Ir. Donmoith. The notice to the adverse party should

always be in writin -r think "depositions by oral exanina

tion m-y be taken on rearriabio ltice to adve-se parties and

to vitnesses who are not parties; ad unless that is soma.-

where else provided, I think that should be changed t "i

writint

notice.

not o have an dispute arise about oral

say. ';hat a copy of ouch notice shall

be file in court.

Prof. Sumierlan . What about the pleadings? tf we

adopt the system of serv n6 without filing the pldadi



y9u want to continue that?

obeli. Yes, Y. OU ht to be served, not filed.

• Lemann.Vell, it woull be served. You vould have

to serve it, and you w uld heve to give your opponent notice

and you would also give a cop, to the court.

• . :Mohan. Well, you hve nu got anything on file

arv, you o not want it yet.

• Donworth. Under the Practice of starting suits

filing a complaint, it often happens that the defendant ap—

pears bofoi;e the nlaintiff„ and there is no real difficulty

In that situation. It does not make any difference what the

first paper filed in a ease is. This may not be germane her

But vs y often under the practice in a case, we will say,of

John Smith vs. Thomas Jones, No. 11, there is a motion to

strike the co::.plaint. Then again, you have a newspaper...

supreme every city hat; rim called the Legal Bulletin, o

something like that, ert! in a case of that kind they have

each morning a headine, saying complaints and they give be

complaints filed.

Dean Clark. You v /1 recall that, after long debate,

vje edopted a plan that all ploasings mu t be filed.

nr. Donworth. Othin ay

emann. Yes, riut the v:ay I understood it is that

serve the defendant but do not file the complaint and I give
day that I OM going to take the testimo

him a notice next



that day, and IGive thI3 notice on I have not been re-

quired to file ej complaint, have twenty days to file

Iv complaint.

•Aitchen. Liave we :;ot It fzod now so that you are

bound to fi_e a complain.? I au like rickerham is about

"cause of action. rant to Lio on record as in principle

being opposed to requiring the filing of any paper in court

until there Is occasion for It, and by that I mean any flour

action in advance of trial. T reasons are, first, the pub-

licity of i • ano then the cluttering up of court records and

burdening the court with papers and requiring hi, clerk's of-

fice to be paid In thounands of :lilts that never will be tried.

In this cl..82 of cases, if tra can clean it up without trial,

we can dispose of hundreds If cases without the clerk ever

knowIng about It, or receivirtg any fees. And I cannot nee •simir,

reason for requir nc; it to be 1'11d except the sentimental
a

idea that lawsuits are /formal thing and there sheuld be some

sort of record. I just pant to say that I am opposed to this

20-day rule.

r. Ickersha I acrce with 4,he Chairman. I thought

we had disposed of

Dean Clark. o. re discu.,ned it and y-ra voted agatns

em! so did the Chairman.

Dickershwu All riht. It epoat my objection.

Ir. Donworth. I am open o reconside-iation en the subs-



litchell. I 711_ not raise it now, but I will

.c second nrcft.

Ar. Donworth. I would like to repoat this; That while

there isnothing requirin5 the nlea
dingito be filed other than

as intended by what has been said;
 neverthplosso either party

his op, on f lc his papers at any
 time. If the defend

nnt does no like 41110 kind of information, that the plaintiff

has brought a certain suit, the def
endant may file his answer

or whatever his papers are, in d
ue coursc and the ease is

then in court.

Mitchell. I was tal'ing about a voluntary

trial. I vas not talking about a forced tri
al.

74r. Lemann. Oftentimes the plaintiff is not anxi
ous

to take testimony and the defendan
t is not anxious to have

It taken.

T should think within the 20-day li
mit it ought to

come out.

Mr. Olnej. There Is no occasion for filing no
tice of

taking depositions unless the witn
ess fails to appear. That

is the only purpose that that noti
ce serves, is o bring

about the taking, and If the taking 
occurs the notice has

served its function and it ir out 
of .he way.

Prof. Sunderland. Ault is true.

Mr. Olney. Frequently in actual practice you
 simply

mild it:
telephone the lawyer on the other 

side and sa "I



to lake the *.erstimok of such defendant- or plaintiff, an the

way may be. When can you have him ready?" Well, he may nay

tomorrow. And you will say, "Do you wait notice?" And he

ill say, "No." imd he comes there and that Ia the end of it.

Mr. Dodge. The notice with us would always be given by

letter. Uould you f'le a carbon copy of that letter In court?

ilrof. SundorlEnde T think so.

,41, "2h,. notice ought not to be reg.

(mired, unless you are y way of contempt or /some

matter of that sort.

Mr. ponworth. You had better strike out all after the

word "is to be taken" in the first paragraph of Rule 62.

Mr. Vickershan. That is, the words "and a copy shall

be filed", and so on.

Prof. Sunderland. rtrIke that out,

Mr. Donwroth. In the secondsentence, I should ha e

said, strike out the words and a copy shall be filed in the

court vhere the cause is pending"; that is be first p

graph of Rule 52.

Mr. Mitchell. Allow no to go back a minute to the

thing we have just disposed of, that Is fixing the time for

taking the notice. 2he reTlirement is as to the case of the

ordinary witness, and I sutze t that It night be all rirbt to

leave it "reasonable notic ri then pu n a special re-

quirement that you can examine the adverse party after three

days notice, or live days notice. I find in the Federal de•
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as one a lot of 00200 :about one hour nnd one day, nd all

that SD t of thing is desirabl,,. Po thet if you have a time

for an ordinary witness--say three days..-and if a man is leav

Ing town and you h.lve to run to the court for an order, unless

you get a stipulation from the other side. And I would suggest*

for consideration at our next meeting, the thought that the

reasonable notice requirerLent be allowed to stand, but a supeu,

cial provision for miniAlm time for discov,vy of the adverse

party, on the theory that he needs some notice.

Ir. Donworth. Could you not have left it as originally

written, and in a special aection provide for machinery, etc.,

and n such case provide for three days, etc.?

Aitchell. that would be a mere question of there

he puts it. / suggest that for the Reporter's consideration*

to have in mind vihen ye met gain.' 

!,ow lot us o back to where we were. Are we through

with hub e 52?

4. Tolman. I would like to make one su6gestion with

reGa d to Rule 52 to uldify to modify a suggestion that

made yester:lay. I think that there is means available to

prevent lAie takini; of dwooittons in all that class of cases

de bone ease anti everythin6 except a matter of examination of

an adverse witness; and the su stion that I made yesterday,

that there SflOUl4 DO an opportunity given for the other side

to admit the thind that was intended to be proven, certainly

might prevent the extension of a great many depositions, 'he





E rum matters were s t to be 'q men.

412, thin% shu1d ho confined to

thnt port the new rule tat, d(lals with the ord!nary depo-

ottivn, en 0 shoul=1 not bc; conc,dered ae applicable to the dig..

eovory examination oz'an adverse vitness.

'00ickersham. I-1n adverse vLtnee or the adverse part

2olpgra, the adverse party.

* Utchell. "-ell, it there 13 nothing further to dLa'

cues under Rule 52, we will o Rule 53. And I notice that

i;hat see= .o provide that subpeenaos for the oral examination

of witnesses may be Issued out of the court to take teatimony

anmere -n tho nLto rtato2; and that they may be served out-•

aide of tno 61 tri n vAlich the case is pending. Suppoae

a man does not o'uoy the subpoena, and he stays in tt die

trict, the process of Uici court issuing the subpoena cannot

run a;t1 nst him for contec,pt. You cannot enforce your sub-

poont if it is served ti e of district; and that is

thj the 14ideral courts have this rule.

The ntatutc provides that the.. fitness is outside o

the district, you maya subpoena free the court there, which

has the o'er thee to punish contempt if he does not obey

Ito

I rood e 53f If y,ur subpoena is issued in one

di trict ancl seTvod In anther, and the witness is way across

the cJuntry, then you are somehow depending n the court that

anTee8 5 et] NM:3W' etifitft 1'0 Illtnottfifid 1111Q-Ps&ffeeSta &dm,
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Prof. Sunderland. 7:c/1„ I undo took to supply a mech-

anism for that. lharever a subpoena was to be served outside

of the district In which It W0.3 186120d, to give the local court

jurisdiction in c..mempt. he subpoena should b 1-resented

to the office .be local c)urt clerk, under Rule 64

sealed ad attented by the clerk; and then it becomes tna

process of thu local court for ,he purpose of contempt.

Mr. Mitchell. Lot us pass the question, until we get

.le

Lemann.I think we discussed that last night.

Prof. Sunderland. Yes.

Donworth. The thought in connection with subdiv

ision (b) required consideration.

Mr.;:ickersham. Well, you have in he etatute passed

in :ptember, 1928, a provision that in civil eases a witness

should not be req d to Go more than 100 miles from the

place of holding court.

Mr. Donworth. hnt Ia to require the personal attend..

ance of witnesses.

Lir.VickersLam. certainly; that is i was figur

Ia.. Done rth. There Is a thought in connection with

subdivision (b) of Rule 53 thai; I do not, think was intended

by the draftsman. any persons spend a •:ood deal of the year

away from their place of residence, and ws ourselves are he



now many RaLloa di tant 2rom our place of residence. Should

ot the provision be that no witness should be required With,.

out his consent to attend his examination at any place more

than 30 miles distant from the place where he is at the time

of the service of the subpoenas A man down in Florida, o

In California, engaged in business is in another part of the

country for allated time. Uuder this provision it vould

seem that he would be required to go hom to have his depositiott

taken, and he woul(. not have any option; he would be required

to attend at that place.

• Wickersham. I It was more comvenient to hlmy he

could consent C,0 thia oUer )lace. It is only that it

cannot be required.

Ir. Olney. Judge Donworth, the point that you make

Is that you may serve a summons on a man down in Florida,

who resides in New York, and you could compel his attendance

In New York. He would be more than 30 miles distant from

the place where he subpoena is served.

mamann. juppose I amready to leave here tomorrow

night and you should serve a subpoena on me here t attend

In three days and tvatify.

Mr. Olney. That difficulty In holdin6 a berson as a

vitness is a necessary incident of liticAtion.

Lemann. (f cource, it may be. Of course,

could (Itend in the l'ist::Ict of Colunbla If I happened to

be here.



4.Ve -(T9 hapy;oned to be hare. The

questIon Th ether i ou 22f;nlding here, or you were

in business here the better pert of the year but you kept

your residence In New 0rleans, and you were wanted to take

your test_mony in Virginia wii:hin thirty miles of this plaos-

say Alezandria-..you could be rccpared wIthc)ut your consent to

attend.

‘Jonwort g not quite the idea, although it

le pert of i ; suppose "re ',smarm is here; suppose he was

pr,vate businesehere an not public business. Ab this rule

Tondo no can be roqLre'i to leave Washington and go down and

:Ivo

or no 0

s doositIon ct ow Jrleans. Anether he v shee to do so

Mrs 1,Acitorsham.

JDoserth• 'Los. I was vonde.7.ing whether it could

the alter  'Ave.

betng hisresidence.

the 'e not a precedent for this soseWherot

ohn o.zot .Je In many o, the codes. Can we refer this back

o the orter and find out can "w, done?

1r, i)onwort • I second that uption.

Mitchell. It ii be ao understood S2 there

no objection.

,he next Ia 4114110

sitions.n

es to the limner of taking Depo-

A.ney• ay I cay somethin6 about that rule?

have had some experience with the matter of the correction of



r‘op r

!'.0941 thIt the witness

ned. There Ls

ci provision. Be

o. toein6 it down makes

f

e r-ectly represent

he t'anaeript of

'some 3pportunity

thieis my axperienos:

,cooltion was taken Where

*gt the witness said, but

wt-47 he simlly changed the des.

different thing.

rather, you can given

de: tot,tton„ nd when the correct-

tte nctel at the end. The transcript

er)rrec Ion should be noted at

71nby 4- witnoss of why the changes

to cover this situation.,

,s!r. tciol1e:Int to A. /did you get that, Mr.

,ean Cla Los.

• t7ickersham. f course, thzit mul. not apply to

ordinary corrections that everybody uld agree to--such

hen it should have been or •ao tame



1237

Lai correction, but there

stantial change.

r. Jlne;, would be better to have a rule covering

the vi,messts making some sub..

Wickersham. I a6ree with you, especially in this

dittos of de;ositions we are 6;alk1ng about.

Mr. Olney. I have seen a deposition changed

Ur. Wickersham (Interposing). So that you would no

know it.

Ar. alley. Yes.

! would be the officer who wouldehango

toe. ';that you mean is that if there is any ehang

n the testimony as given it shall be noted at the end.

Mr. Wickersham. Yes.

Praf. Sunderland. Do you include changes in the wit

nooses, testimony? You do not mean changes in the witnesses'

testimony. You mean where the officer has not got it down

correctly.

:4w. Olney. I mean more than that.

obie. You to not mean that the witness may change

his tr)stim ny. YOP Instance. X.Y. Num this thing is sub-

mitted to the officor, co you want to permit film to say X.Y.

is what I said, but AO. is what I shouldhave said?

Ar. Mitchell. And meanwhile the cross-examination ha

taken pla3 tl-e lawyer has gone home.

Ir. Olney. I think it ought to o that far. I have

known of instances where the witness. althnuah the louver did



not catch it the t the deposition gave an entirely

v-ona pre ston as t4 whet the witness had in mind. 
H

should be allowed to coreet that, but sta
te his correction,

r. Mitchell. .sut ought it to be permitted if the

other lawyer has in he rxantime gone home? 
Ought he to s gy

there anl see whether the witness changes 
whet he said and

then crobs-examine him2

gr. Lemann. It would be easy for the witness to gat

in a statement he wanted to get in and he ce
uld not be cross-

examined.

eq.. Olney. But the fact remains that he has stated one

thing on cross examination and then it appears
 that he wants

to change it, and he stat6o the reasca why he w
ants to change

.dr. Mitchell. do not see why he should be allowed

to change it In substance, unless he is recall
ed to the stand

to

and reexamined abut it;but/make a rule th
at contemplates

that. after a man his testimony and the lawyers have

Gone, end when he reads it over and concludes he wa
nts to

change a substantial part of it, I thinkthat
 is clangorous.

-r. 41ney. v'e have in California, as I say, the rule

that the Witness has the riht to look over his
 deposition a

not

to nake %.hat corrections he pleases. It has/resulted in any

evil or an difficulty alon the line that you suggested. It

has resulted because these corrections, by the way, in Cali
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fornla, are ma o )n the face of the deposition; but as

I und.;.rstand th4, deposition may be rewritten in that respect,

so that it does not appear what he originally testified. It

'roes that far.

Prof. Sunderland. ,rdinarily, these depositions will

not be written vut for some time If they are taken in short..

hand. Everythino will ;o on, anci the witness '11 get a state

ment that the thInE3 is transcribed, and nobody is around to

do anythln6 about it. An your idea hat he reads it through

and if hc does not like anythinc in it, he can add anything

further in connection with what appears in the transcript.

r Qlney. Yes.

1,ickersham. That is dangerous. A difficulty arises

out o the fact that, it is required that the witness must sign

his deposition, and his do iticin ta written out th shorthand

and be reads it an says, "You have got this all wrong" ammo,.

ing that he Is an hems witness—and he will say, "You have

got, it all yron6; you hove it mo-and-so end 1 said so-..and-so;

and he is quite right. t:f' counsel are there, he can straighten

it ou • Bu% if counsel have aone, end he is there, he is left

n this position; he - s left in this predicament; and he says,

"That is incorrectly state‘, and I ll not s it. What will

you do about It? h- was a witness on ,he stand and he said,

f your donor 1,1easo, hlAre 1),:en readin- over the stenographic

record, and it sty./ I said sand so, knd you 17111 'emember
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that that ionot viat I Bald !an•- I want a ;3orrection." But if

the witness is 0n :i 1 a away and in no position to correct I

whet are you do about It?

thee are honest mistakea as rell as dishonest ones,

nnd the witness yho is called u.on to sign his deposition has

a r1r,:ht sect to

cord vhat he said.

It L. It does not correctly re

the thr. A .d o allothl.n. put in his deposition

n the absenr.!e of thc pnytles or their representatives an exi.

planation f the item uuld be dangerous.

r. atthell• 'e %Lay chsn e anything that be admits

that he did say.

:As. Wickersham. X05, he may change anything that he did

say.

Anfly. you ere doIng to convey he idea as

it to itten here, that there may be disputes an to that the

witness really said. The very case you mentioned will come

up constantly, and the reporter Is going to Insist that he

said so-and-so and counsel on the other side will say he said

so-and so, whereas the vitness will say that he did not say

anythIn . t

• lAckcit.s larA. Yes. .Lou know that in perjury trials,

the lifficu ty Is in proven the acburac of the statement

1th Ich is founciatton of t1e nMetment.

Mr. Olne • :he thinf, I had !n mind was that the reports
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transcript ought to atand in 441e fir at in„tanee. There

way to settle a diepu.e of that character. If the vItee-s

wante to correct that ane ay someahing else, he can put a

note at the bottom.

r.':.ickef,sha; 11116 not open the door to trouble?

ftirpose a-ter the pa? ius ure tone the witnese says, "I did not

say at all" and iae lot o. stetements vithout the benefit

no

of cross-examinatio

r.elney. T;7, et • and that I say Ln reply to that

Ic this: xhat I thin: that tat rue theoretically. And we have

n California the provls, n fer correction, and the witness

can o anythin_ he pleacep practically, with his dieposition

before he

absence of

It. Ilnd no difficulty has arisen because of the.

13114.1icross-exam nation; and if it appears

that he testtfied a-anc. so in the first instance, and then it

appeare that he chanced his depo ition, the fact that he esti-

fie,' one way In the nntnnce end then ranted to chang

it npears on the face of the deposition andwill speak for it

self in the triil of 1ç case.

ckersham. nepi.ose e,he vitness says, "I am no

getm: to sian tt bPcause it does not represent uhat I said."

Ane It ,-,ut;ht nor to be required.

-iciterehate. ut ass' 1n • that to rule requires

h m to s gn states t t;/t 13 not correct and I

will not sign
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o Atchelle That is wmtempt of the su.poena, La it

1dr. Wickersham. That to contempt lf the subpoena. And

then it cr,nes up on erod cation for conteglp he gets a

chance to make his abjection.

Prof. Sunderland. Equitj Rule 51 applies to that.

(Reads Equity Rule 51.)

Amkershar.. 2hiat Is all righ •

Prof, Sunderland. *.ehat ul 11 talce cure of that.

Wickersha •

ir atchell• Ill that not cover the situation?

4, Olney. .inly In a very general way. You see, the

witness vIll say, 92his does not correctly represent ma In a

number of particulars. It ought to appear on the face

of the deposition what he claims as corrections.

itchell. -LI/at to provided for in the Equity Rules*

Cherrr. hat to provided for in Equity Rule 51.

71teholl. 2he notary then certifies that John

fmith refused to tL th!!_s, and the reason he gave was that

the date i;iven teposition was not the true date and

the true date is thus ar.,. ind that is pirt of his re n.

•

n t correctly resent

cc ho t trees says hiu 6epositic,a does

sai.1 thou n3 into details?

Doi)te. nilt thin%y.0 uht to allow him to

do that.
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• p oc. rIv;ht way is

1240,

o requ ire

u) specify wh!'; .)0 .ettons he t7anta to make*

:ix* Mitchell* You have to depend on he o:Ticial who has

to correct %ha ianscript if he has satisfied himself that be,

ti.k: off' Lel, ha.. made a .istake. That is not the witness

it, ut It is .am officer ohaiint it to conform with

1741,.:t he believes the witness salei•

to cha:ze somethin6 that ho really

if the witness wants

say, it is covered by

this Equity rule, thich provides that he shall show on the face

that the witness refune,i to .;n, end state upon the record

the: reason for such refusal. ow, the reasons are that be

could explain that it uas a slip of the tongue, and that he

meant 1675 instead of 1374. That accomvlishes your purpose

and shove that i is dee'. ed by the witness to make a correct

ion o: somothln he rcnllj did say, and where the official is

sot' lea taat the t nse ,t does not truly specify what the

wt.esc said, it is no vItness chan-Ang it; it is

you c4.-.5 not need to make any record of the

•

• ttcell. 3u v.Ly at hLve the Equity rule stating

er thell cLa the same where the wItness refuses

on

he

•

h. I !Aud xuld be accomplteh

of the ref! al of the witness

he sayuld apeeZ'y any p.rticular object-

tha', the officer shall

that ti;t: ofrt
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to sign and state upo% the record the reasons for such refusal?

• Olney. The reasons, if any; that is where the

difficulty comes in. Thc ytness should be required to specify

his reasons.

Mr. :41tchel1. that difference does it make whether he

sicns or not? If he refuses to sign, here is an official who

certiA.es thus and so. 2he matter of signing a deposition is

not essential. .ehe certificate of the official is enough to

show what he said, without any signature.

Mr. Olney. As long as the certificate of the officer

specifies the particulars in which the Witness desired to

hangs it, that is all right and I have no

That is essentially what I desired.

Mr. Mitchell. How can the officer specify the reasons

if a man refuses to state them; and if he does state hem

the officer .,et, ,h reasons he assigns.

*

objection to it.

r. he o'"fi- er must specify the reasons assign

Mr. Atchell. But you cannot rlke him assign any if

he does not.

Mr. D dee. It seems to be covered by the second sen-

tence of Rule 5l, and I move that we adopt t.at sentence.

Mr. Cherry. I second the aotion.

Mr. Mitchell. It is moved and seconded that there be



added to this Mule 54, about signing the depositio
n, the

second sentence of Equity Rule 51, that if the wit
ness shall

refuse to sign the deposition, the offIcor shall so

on the record, and shall state the reasons, if any,

by the witness for such refusal.

Prof.Sunderland. that about s gning in the presence

of the officer? Will the witness h: ve to stand around until

the transcript is made?

4r• Donworth* It is ser to do so.

Prof. Sunderland. The Equity rule requires the presence

ar the officer?

Wickerskham.

State up'

assigned

that has been a standing rule

for fifty years. Why should that be changed. After all, the

officer has got to be certified.

erof. Sunderland Why should the witness have to stick

around while they are typewriting a lot of stuff?

Mr. Wickersham. It is important. Suppose when the

trial comes on the witness ar. the t rial, and they say,

"You testified so-and-so, and he says, "I did not." "It is

n this deposition: an-4 he mays, "Yes, but I would not sign

that deposition because it does not correctly represent what

I said." And if he has signed it it is very much more diffi-

cult for him to dispute

Mr. Tolman. That difficult- is frequently cured by
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welver.n 99 tim9s out of 2.(d0 the w/Imese who has made th
e

deposition waives n nature.

r. rickersham. 2.ut when you have the kind of witness

wo are talking about--

Mr. Tolman (Interpo ng). He does not.

r. Wickersham. It 10 just like a man acknowledging a

doed beforea notary publie, Zile object in having him sign

It--

Mitchell. 124c ,oject In ha';ing him sign it 'mould

be to give him a chance to clear himself, according to Judge

Olney s proposal, under the Equity rule.

Prof. Sunderland. The signature could be made at his awn

home.

r. Mitchell. There Is another object. If the witness

is hot at the tilal, and he ha actually signed it Jos cannot

dispute it.

Mr. Wickersham. es; and tilt officer's certiqicate

authenticates the signature.

Ax' . Mitchell. And now about having the signature in the

presence of the officer

Mr. Donvorth. That 18 the present Equity rule.

Mr. Mit I Yes.

Mr. Doble. Would there be many eases In which you would

take a deposition of, for example, Cherry, Ax'. Loftin and
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myself* and one of the witnesser. whose deposition you were to

take would be pretty apt to leave and not wait for the rest

of the stuff, and where he would in a different place from the

officer and it would be difficult for him to go to the officer

or for the officer to go to him. What lould happen? The off I.

cer would have to go hie

Mr. Dodge. That is all right. I do not think this

would eau e any trouble.

Mr. Wickersham. Very generally the witness wants to g

and both of the parties agree to waive signature.

Prof. Sunderland. That could be done, of course. Of

course* we expect this thing to be used a great deal more

der the new rule.

• Olney.

partinular point

ou have to bear in mind* so far as this

concerned that the depositions of adviarse -

parties a.e used constantly in State practiseand if establish*

d in Federal practice they are apt to follow the State protc-.

tice.

hot. Sunderland. Do they require ordinarily signing in

the presence of the officer?

Ar. Olney. They are required to be signed* and the

officer is required to elan thou.

Prof. Sunderland. Does he certify to the signature?

Mr. Olney. Yee.

Prof. Sunderlend. I did not think he did.
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Are Olney. And the witness i always required to sign

Prof. Sunderland. Well, perhaps that is not an mportant

Jr. Mitchell. New York toes not require any signature

all on a deposition, does it, Gen. Wickersham?

r. Wickerham. I do not know, I really cannot say.

Examining book). Yes, I see the New York rule does require

it.

Mitchell. The Federal statute, the de ben,' ease 

tatute, not the Equity rule, does not require that the sig-

nature be made in the presence of the officer.

prof. Sunderland. I think that is an unnecessary for

mality.

Mr. Dodge. Suppose we take up Rule 56 temporarily and

canal der that detail later.

Mr. Mitchell. Yes, I think so.

Prof. Sunderland. What is the statute?

Mr, Mitchell. Well, take Section 640 of Title 28 of

the United States Code.

Prof. Sunderland. All right.

Mr. Donworth, On this same Rule 54 I have a suggestion

Mr. Mitchell. Yes.

Mr. Donworth. On the second page of Rule 54 in th0

tentative draft, thetop of the page, it says:
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"After which it shall be securely sealed in

an envelope by the officer and sent by him regis-

tered mail to the clerk of the court in which the

cause is pending, to be filed in the case."

Now, I think the rules usually provide that the envelop*

must contain the endorsement of the title of the cause. Merely

putting it in an envelope addressed the clerk, so that the clerk

receives it with a hundred other things—it is not the practice

f the clerk to wens. deposition, and the practice that

famiolar with states that Ikon the clerk receives an envelope

marked "Deposition", be drops a postal to the lawyers in the

case saying that depositions have been filed, and the question

is for one party to move to have them published, whereupon the

clerk opens the envelope. There is no direct rule on that, but

I do think it is an invariable custom to require the envelope

o be endorsed with the title of the cause, so that It will not

be just opened by any deputy clerk and put away.

Mr. Olney. I am quite familiar vitth that rule. It Is

ordinarily required by our practice, and we ordinarily get an

order that the depositions shall be opened. But I do not see

any reason in requiring an order of the court to open the de-

r position. Why not have it done as a matter of course?

Mr. Donworth. I am not very particular about that, but
4

I think it should not come in in a haphazard way When it is so

easy to follow the usual practice and have the commissioner or



notrary just endo2se .Jmith vs. Jones, as in done at the

present time. It seems to ma that it is a wise thing to Ad-

here to the general practice.

Mr.

point.

co Bquit Rule 55. That does not involve that

b. Leann. I think it should be put on the envelope,

rid that he should put in the title of the cause.

Prof. Sunderland. Just the title of the cause

Mr. Donworth. Yeb, the title of the cause.

Mr. Litaann. That would be enough.

Mr. Mitchell. I would like to know why you inserted

here the provision In Rule 54 that after the notary or exani

nor completes the deposition he has go to submit kt to both

sides for objection before he tranamIts it to the clerk,. That

is not the usual practice. It says:

"Both parties shall thereupon be given

an opportunity to inspect such deposition

d make objections to its fora, and such

changes in he matter of fora shall be made

by the officer as be deems proper, after which

iv-shall be securely sealed in an envelope by

the officer," etc.

It seems to ma that that requirement could very well

be dispensed with. The lawyer who is taking the deposition

will see to it that it is in proper fora, so that be will no



have any objections to meet cit the trial. Why should it be

submit ed to both des?

. Leeman. I thought it was to correct any stenographic)

erro1 t;.tt the lawyers might catch* or perhaps the witness.

Prof. Sunderland. I just wanted to avoid any subsequent

objection. I wanted to make it so that they could not raise

tho points later.

Mr. Lemann. Suppose it had been inadvertently omitted*

and one liwyar would say that it had* and everybody would see

that.

Ar. Mitchell. The usual practice is for the lawyer to

say, "You may see the transcript."

Mr. Lemann. Yes.

Mr. Mitchell, But I am not familiar with any rule or

statute that requires it to be submitted to both sides.

Dean Clark. That would delay it a great deal.

Prof. Sunderland. It would.

Mr. Dodge. I move that it be stricken out.

Mr. Mitchell. The motion is to strike out theAsentence,

"Both parties shall thereupon be given an op ortunity to in-

spect that deposition add male objection to ite form.'

Mr. Dobie. The last sentence of Rule be

Mr. Wickersham. No; that would leave in the part

that says the deposition shall be securely in an envelope by

the officer% and so on to the end.
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out that part of the last sent,ence

those opposed" no.
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at motion to strike

Ceetion 54 will s by

(The motion was unanimously adopts

Mr. Mitchell. Now, we will take up Rule 55.

Dean Clark. beforip you leave that, ask whetha

stenographic notes stentotype notes are inc
luded?

Prof. Sunderland. I suppose so.

Mr. Dodge. I have a suggestion as to Rule 55.

Mr. Mitchell. What is your point, Mr. Dog..

Mr. Dodge. I think there is a very good provision in

Equity Rule 55. It says, "Upon the filing of any deposition

or affidavit -those words can be left out "it shall be dm so.

ed published unless otherwlse ordered by the court.

Prof. Sunderlanci. You could just add that to that

same rule.

Mr. Mitchell. Add that to Rule 54. Without objection,

that will be done.

Prof. Sunderland. Now, thishas to be filed in the

cause. comes back to the clerk to be filed in the cause.

Mr. Mitchell. That has to be s. You cannot keep it

sometimes
In your pocket. That mitisminsymttr/haJpens. That is why you

put the title the cause on the outside. (Laughter.)

Wickersham. I would like to ask the Reporter a

question, nr. Chairman. Rule 55 says: "All objections to the
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manner of taking the deposition shall bo deemed waived umm,

lessmade promptly." Does that mean prOmptly bofore the or

eer who takes the deposition?

that.

Mr. Donworth. Yes, the rest of the sentence shows

. Wickersham. Yes, it would seem to, but I think

perhaps it had better be stated, because if before the court

that is another thing. It says "and then he daall note

odge. It shall be made at the time of taking

the deposition.

Mr. Mitchell. That is what it means.

• Wickersham. Yes.

Mr. Mitchell. Made at the time of taking the deposi-

tion.

Mr. Wickersham. Yes, I think that is all righ

move that 11141 adopt Rule 55.

Mr. Loftin. I second 'he motion.

(The motion was unanimously adopted.

Mr. Mitchell. Now Rule 56.

Mr. Lemaani I want to ask in connection with the oral

deposition, is there any time limit? The Equity rule had some

time limit. I do not recall whether in your rule there is a

time limit.

Prof. lunderland, I have a time before which you can

not do it.

2.410



cannot.

Mr. Lemann.
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t-oanic after which $4

prof. Sunderland. 1 .

Mr. Lemarin. I suppose the ideE was that if you wanted

to take your deposition you must be reasonably diligent in or-

der to meet the Equity provision that you could net put the

case Ja k on the trial docket until the case was ready for

trial. Of course, that would not be true here.

Mr. Aitchell. Was that not because, under the old equ

.rich of the
system,/testimony was taken by deposition, and you wanted to

know visa the plaintiff rested, and you fixed a time limit whic;h

comp _ed him to rest at a certain date, and then the other

fellow took his testimony; and if you did not do hat, there

was really no rest in the case.

r. Lemann. Yes. I do not think you need that.

. Donwrth4 In subdivision (b) of Rule 56,What is the

meanIng of the expression, "Rule of the District courts of

the United States". Do you mean these rules?

Prof. Sunderland. Yes.

Dobie. These uniform rules of civil procedure.

Mr. Donworth. Well, we have used the expression, hThese

rulesnseveral times. Tha means these rules.

Dean Clark. It is this rulett, is it not? That is,

Rule 56.

Prof.underland. Yes.

Mr. Leann. Yes. It will be under Rule 56.

14
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krol. Sunderiaff. You 51F=e
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6.

gays .he notice directed

to the witness shall state that
 e ' ter o atorles are/under

Rule so-End-so.

Dean Clark. Under Rub 56 of the Uniform Rules of

Civil Procedure in the District eo
urte of theUnited States.

Prof. Sunderland. Yes.

Dean Clark. What 1 est on 3? 13 there any differ-

ence in the practice?

Mr: Lemann. You mean Clause 3, down at the bottom of

the page, do you not?

Dean Clark. Yes.

Prof. Sunderland. Yes. Set out Rule 9, Which state

the scope of examinatior. and the quest
ions that will be asked

Dean Clark. Well, does this go to the--

Prof. Sunderland(Intcrposing). To the witness. my

notion is that this wouldbe a very easy w
ay of securing cer-

tain types of information, where it would
 not be at all neces-

sary to go to the expense of a deposit
ion; and you should

be free to send this out as you please; and the witness

ought to have some information as to what it
 means; and

therefore I have provided in subdivision(b) 
quite full that

tnstructions should be given to the witness as 
to the depo-

sition.

Mr. Wickersham. As a general rule,written interro-

gatories are seat to some officer, and he sends
 it to the



witness, and he has he help of an attorney or an explanation

or help of an intelligent person in makinc, his answers If

you send the witness written interrogatories in many cases

you would not got much satisfaction.

Prof. Sunderland. But in man- cases that is what we wil

have o do.

.?Ir. WItamrsham. I know.

Dean Clark. If he gets many iuestiona, he wtll get

quite a substantial fee. You can see that at the end of sub-

division 5.

Mr. Dobie. One dollar a question.

Mitchell. There is the prevision for crosa-examiha-

tion? It seems to me from this that I can take a mant 'de4

position and use it in the case giving the other aide a ha'

to cross-examine him.

Prof. Sunderland. He can also send him interrogatories

if he wants to.

Mr. Mitchell0 I tve always supposed that the written

enterrogatory systen was just n substitute for oral exalting.-

tion, reserving the r ght of cross-examination.

Prof. Sunderland. What I want to do is to make this very

simple, and there are certain preliminary matters as to which

there will not oc much dispute.

Mr. Wickersham. but you could do that by the other

side waiving cross-examination.
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Mr. Leman° You put in hero that P  cct 2 for every

question over 200 c°

eross-interegatory.

Prof. Sunderland*

.41 11 bP peaalty an'l you have no

T though that ';he other /unity, !

if he wanted cross-interrx: tortes
, could simply prepare a set!

of interrogatories and sen6 them tn0

Mr. Mitchell. You see it works this way: If you put

cross 4nterrogatories in directly, ad
d then the WLtness signs

the direct examinit_on and refuses to 
sign the cross-exar-inatiON

t that '
you discredit the whole de, oaition. But whore you tre

separately and the plaintiff sends in his in
terrogatories, and ;

then as an independent proceeding the oth
er side puts in arose.

interrogatories, the witness might s gn t
he direct interrogate

tee, and then fail to do anything with t
he other.

'Pe. Sunderland. Yes, he might; but do you think the

cross-interrogatories would amount to anyth
ing? You cannot

tell that you w:uld want to ask until you get the a
nswers.

Mr. Mitchell. Is there any system hat you know of for

written interrogatories without giving the 
other ede the righ

to see them first and then prepare his cross-i
nterrogatories?

Prof. Sunderland. No, I do not think

Mr, Dodge. This practice is very common in Massachusett

because we have to take depositions this way
, unless the court

permits oral depositions; and we also have this practice Aaich

is very common, that we take depositions in writing
.
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O Mitchell. Without cross-interrogatories?

• D d e. Interrogatories of the parties, yes, but

no cross-examination
a

f tka witness is to

parties. But where the deposition

be taken, it always goes to the notary or

officer qualified to administer oaths. 
No copies of the

pleadings or any part thereof go along; 
but they are filed

in court, the opposing party has a certni
n number of days ift

which to file cross-interrogatories, as we
ll as interrogator'

ies of his own. And the court sends a commission to the nota

public for the other side, with the interro
gatories mad cross

interrogatories attached.

Mt. Cherry. That is our practice in Minnesota also.

MB cross-interrogatories go With the interrog
atories.

Mr, Lemann. That is our practice also.

Prof. Sunderland. Is not cross-examination allowed?

• Lemann. Of course, you cannot cross-examine very

effectively.

Yref. Sunderland. Is It not better to send out separ

sitely cross-interrogatories?

Mt. Dodge. I think there are three objections to that

or rule:
theory First, the absence of cross-interrogatories; sec

ond,

the sending

y not know

material directly to the witness himself,

and third,

hat it means; tzztixz the requirement that

pleadings accompany them.

Lemann. Weil, as to the pleadings, that would give
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to a discussion as to whether there Is a part
 of them that

you smuld have put in I ao not think that means anythin

to the w tness.

r. Olney. ve not dealt with ,;he interrogatories

very much; but is it not no of the requisites that an op

'rtunity be permitted to the parties to object
 to some o

the interroga ories and have the court settle wh
at interro-

gat ries should be proposed, or the questi
ons dealt with?

LIr. Dodge. Either In advance, or with us at the trial.

Mr, Lemann. Ys; as a rule the practice is not to

pass on objections until ,,he deposition is 
offered in evi-

dence, however, the. are not passed on in the Federal 
prac-

tice; / looked it up, and you might try to 
get the court

to do It, but ordinarily the court would no
t do it in ad-

vance, and the practice Is not to ask them 
to do it.

re Olney. It seems to me on this matter of interrol

atones, that _t iss)mothino that would 
be comparatively

rarely, and the practice in the State would
 determine that.

Mre Mitchell. This rule I not limited to interro-

gatories of the adverse party. Ian under
stand that in-

torrozatories should be serveri on the opposit
e party. But

vat I had in m*nd was that in calling a 
witness Aao is noi

a pa ty and subjecting him to interrogaLories, 
you ought

o have the privi1e6oof cross-examination
 if you want to

exercise It. May be I am wrong about tha •
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4 Dobleo "his muld not prevent the deposition

practice from applying, Prof. Sund
erland?

Prof. Sunderland. What is that. I did not undepstand*

Mr. Doble, I sty, supi;ose interrogatories areJtake
n

undcr this provision, !Ina they are s
ent in to court; and

look at them, and say, "We want to go into this more it

detail." !hat woula not prevent my taing a depos5.tion
.

Prof. Sunderland. No.

Mr. :litchell. No.

.1r. Wickersham. but when you send in direct in-

terrogatories, cross-interrogat
ories go with them; and that

is the reason why they are usually 
sent to SOMA official-..et

counsel or somebody who sends to the
 witness and takes his

testimony under the interrogatories; but the cross tnterrog

atories are taken at the same time as 
the original ones.

Mr. Dbl. Vvould it do any harm to given counsel for

the other side that privilege?

Ar. Wickersham. might do harm to examin(i, them ex-

parts, and the •;efendant would have no
 opportunityito ask

corss-inteIiro3atories if the questions 
should be sisked and

the witness should die between the time 
of takin

examination an the time for cross-examination.

he direct

r* Dobie. Lo you think the opposing counsel should

hve the riLht to a cross-examinat on?

Mr. W1c4ersha He cerainly should have.
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o DobIo0 Would you object to that, Prof, undarland?

Prof. Sunderland. No except t hat it p.leans more Ala h...

inoryo

Mr. Cherry, it may make for expedition, because 
very

often you have no cross-interrogat
ories. Is It not true that

often you meet formal matters by wri
tten interrogatories?

Mr. Wickersham. No. Suppose the parties do not want

to go to the expanse of sending counsel 
to Europe to take the

testimony of a witness, and they want t
o get his evidence, an

they think he is an honest man; or at all events he will

answer questions, particularly If they are
 sent to somebo

who will explain them to him, and then 
the commission goes

out to get hIs deposition and they get his
 testimony in that

way.

Mr. Cherry. If you are sending it abroad, yes.

Mr. Wickersham. Well, in this country we do not use

written interrogatories vary much.

Mr. Dode. We do, because we have to, because we can

not dot the other WE,7 v-2thout an order of the court.

Chdrry. But you wuld not unless you had to.

:r, Wickersham. We do not use written interrogatories

very much in the United States.

Mr. Dodge. We do. We have to, unless the court

directs the other method.

Mr. Loftin. We do in aur State, and the statute pro-
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vides not only for interrogatories, but that the parties may

attend and be etamined orally, in addition to the written tn-

terrogatories.

Mr. Wickersham. But .f you send interrogatoriee, you

must have the right to send cross-interrogatories.

Mr. Dobie. I move that the Reporter be requested to

submit at the next meeting an additional provision requi:iing

that opposing counsel shall have the ri:ht, under certain

limi'.ations stated, to submit cross,-interrogatories.

Prof. Sunderland. That =losing compel have a right

to submit cross-interrogatories before the interrogatories

are filed.

Mitchell. And that that shall not apply to in-

terrogatories of the adverse party.

Mr. Dobie. He will be in court himself.

Mr. Wickersham. Then I think those interrogatories

ought to be settled by the court. That will avoid a great

many questions tt come up in the trial if the interrogator-

ies are settled by the court.

Mr. Dbjg. I understood that the very purpose of this

was to get away from that.

Prof. Sunderland. Yes, that was the very purpose of

this.

Mr. Wickersham. es; I think it is for the purpose

of short-cutting the functions; but I do not think it is



in the interest, of ju,,tice. The interrogatories are in. he

form of the questions and the axamtnation should be conducted

on tnterrozatriaa settled by the cour • and that will sav*

unnecessary expense.

Prof. Sunderland. There is no expense involved in answerl.

trig the questions. If testimony is not admissible at the

trial, it win be excluded, and that isthe end dr .

Mr. Wickersham. That is lust it. 1t is a constant

expense. But it is the constant practice to have interroga-

tories settled by thecourt; questionsare raised there, and

the court says, "What the use of sending interrogatories?*

6 on cross-examination, the court will say, "Make your ques-.,

tion broader, and we will allow it. But I mean that you get

the scope of the inquiry settled by the court in advance, is-

pecially where it is a matter of importance. If it is not int-

portant, nobody will bother about it and you will go ahead.

But you must consider the case where it will be a matter of

importance.

Prof. Sun erland. How about providing that it shall be

submitted to opposing counsel, and If objection is taken to

the question, raLse the point in court.

ckersham. Surely.

Sunderland. but if mare is no objection it

neve? sets into cour

Mr. Len, In our "State ue do not permit depositions
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the State at all° For years la taking

testimony out of 4 10 State, we have a summary practi
ce pro-

viding for tha., and you have three days to corss-examinep

and then you must make your objections, end if they ar
e not

passed on at the time but just reserved, they appear on the

face of the interrogatories. Of course, he may have other

Objections, and it works very quickly. It is not a very •f-

fective way of proceeding if you have a right to hold &most

tions up while considering cross-examination or objections.

Mr. Mitchell. Gen. Wickersham, if you take the deposi

tion of a witness on oral interrogatories and he is more than

100 miles away, so that ;le do not bring in this master busi-

ness, you can go and ask him any questions you like, and he

can answer them, and of course, in the course of your exam

nation there is nobody to rule on them.

Mr. Wickersham. But you have

by his counsel there.

Mr. Mitchell. Of course, but that is not my point. My

point imt that if you allow that examination to go without

essistance by the court, then should you insist on supervision

the court as to the question having been put right in ad-

•,,ance? /n other vords, it is inconsistent to say that I can

take the deposition

;he defendant represented

a man in Missouri in a case pending

n New York orally, without any supervision by the court, and

then to say that if I want to take the deposition of somebody
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n Missouri L the other metod„ I have to
 go to the court in

advance to have the interrogatories sett
led.

Mr. Wickeroham. But in ease of the oral examination;

counsel for both parties are present.

Mr. Mitchell. But they are present when the written

Interrogatnries arc prepared.

Mr. WIekersham. Yes, when they are prepared: Now,

suppose I et the written interrogatories, and I prepare my

cross-interrogatories; but suppose either party objects to

the line of Inquiry; the rule requires that; but
 if you can

it settled in advance by ,he court,you narrow 
thescopo of thei

examination.

Mr. Mitchell. I will say then that in an oral interro-

gatory you ought to go to the court in advance; 
otherwise you

',multi be inconsistent.

Mr. Wickersham It may be so.

Mr. Loftin. I do not think in the practice as to the
se

written interrogatories, you ever go to the court in adva
nce;

you reserve your objections.

Mr. Wickersham. We always do. We always have interro-'

gatories and the cross-Interrogatories settled b be court 110

advance, if tYere is en objection or dispute.

Mr. Dobie. Some of these districts are large.iiike

Western District of a the court sits in seven places;

and my conception is th•t one of the ideas in drawing this
 wati
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to ehangs this and make It
 quIte simple. Undarthat idea,

am opposed to your suggest
ion. - am quite willing to give

the right of cross-examinat
ion. Could we not in part foll

ow

Mr. Wickersham's suggestion
 by inserting an additional clau

se;

n here? I would suggest, (it, -k. Wickersham, that your point

might be met, and I am incl
ined to think that it might be

wise to meet it, by a clause
 properly phrased. The first

step is that the proponent p
ropses his interrogatories, a

nd

the adverse attorney proposes crOss interr
ogatories; and

either party may object there
after; and either one may on

motion have the matter settle
d by the court, leaving iten

-

tirely optional to--

Mr. Wickersham (Interposing). 
That is all right). but

Mr. Mitchell takes the analog
y of the oral examination, 

and

thinksthat it is not necessary
. Ir thinking it aver, I thihk,

perhaps this is the distincti
on: We do not use written n-

testimony of

terrogatories to any extent to
 take the witnesses in this

country I mean we in New 'York. Wear

witness in a foreign coun rY,

aking the testimony,

n written interrogatorieS.

Mr. Mitchell. That Is a different thing
. When you

get to letters rogatory, Is the
re any provision about lett

erS

rogatory?

Prof. Sunderland. This covers letters roga
tory.

Mr. Wickersham. Of course, you cannot t
ake the testid.

mony in SOMB cases abroad, e
xcept under letters rogatory

,



pursuant to treaty; and you rannot take tostimon onwhich

you could bring any kind of procedure in a foreign country.

In some countries, you cannot even hold a voluntary

where a witness testifies, in the form of legal procedure,

without the authority of the country-and that comes down to

a question of what th treaty may be. Now, that being the

case, counsel cannot there -letters carry written interrog-
what

stories, and it is impo, Int to settle in advance thescope

f the inquiry shall be, 1 bolieve that Is the thought that

had in mind.

/Prof. Sunderla d. Yes. I provid() in Rule 48 for taka.

ing oral testimony or written interrogatories before some ot-

ricer of the United States or of the State in which exam1natio4

is held who is authorized to administer oaths, or if taken out

of the United States, befoi-c the United States Consul or a

notary public.

Mr. Wickersham. No , ,lota ,r public in many countries

has no such funcAon.

Mr. Mitchell. You havr3 Iotern rogatory, do you not?

Prof. Sunderland, I cannot see any point in letters

rogatory.

Mr. Mitchell. You cannot get a subpoena in some eauntriei

unless you have letters roatory.

Mr. Wickersham. That is the whole purpose of it.

Mr. Mitchell. Thatis lettersthe whole purpose of 

rogatory.
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Perhaps we had bettor adjourn now. 'km Supreme Cour

few minutes, and 1fN would all like to attend the

session. So that we will now take a recess until half-past 1.

,apon, at 11:50 o'clock a.m., the Advisory Committ

took a reoeos until 1:30 o'clock p.m.

Budlong flee




