





















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































hand, has a General Order which provides that supplemental briefing ordinarily will be
requested.’

One member has stated that the rationale for providing for a response applies equally to
sua sponte suggestions for rehearing en banc. It is clearly true that the party who prevailed
before the panel would appreciate the opportunity to be heard in opposition to a judge’s
suggestion for rehearing en banc. It is less clear, though, that the sense of unfairness (if rehearing
en banc is granted without seeking such input) would be as great when the grant of rehearing en
banc is sua sponte as it would be when a petition for rehearing en banc is granted; in the sua

suggestion).

Likewise, though Eighth Circuit [.O.P. IV.D states that “[w]hen a poll is requested, the
clerk's office will request the opposing party file a response to the petition for rehearing,” that
statement appears in a paragraph devoted solely to petitions for rehearing en banc. Sua sponte
rehearing en banc is treated in the next paragraph: “On their own motion, active judges or any
senior judge who sat on the three-judge panel may also request a poll for rehearing en banc
within the same time limit fixed for the filing of petitions for rehearing by the parties.”

Seventh Circuit Rule 40(e) provides for “rehearing sua sponte before decision” in
situations where a panel proposes to overrule circuit precedent or to create a circuit split. The
description of this process suggests that no party involvement is contemplated:

(e) Rehearing Sua Sponte before Decision. A proposed opinion approved by a
panel of this court adopting a position which would overrule a prior decision of
this court or create a conflict between or among circuits shall not be published
unless it is first circulated among the active members of this court and a majority
of them do not vote to rehear en banc the issue of whether the position should be
adopted. In the discretion of the panel, a proposed opinion which would establish
a new rule or procedure may be similarly circulated before it is issued. When the
position is adopted by the panel after compliance with this procedure, the opinion,
when published, shall contain a footnote worded, depending on the circumstances,
in substance as follows:

This opinion has been circulated among all judges of this court in regular active
service. (No judge favored, or, A majority did not favor) a rehearing en banc on
the question of (e.g., overruling Doe v. Roe.)

3 “Upon receipt of a timely sua sponte en banc call, the author of the panel opinion or the
Clerk of Court upon the request of the En Banc Coordinator shall ordinarily enter an order -
directing the parties to file simultaneous briefs within 21 days setting forth their respective
positions on whether the matter should be reheard en banc.” Ninth Circuit General Order
5.4(c)(3).
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sponte case, neither party has been heard on the issue of rehearing en banc, and the grant of
rehearing en banc arises from deliberations that are internal to the court. It might be the case that
a national rule requiring courts ordinarily to provide for a response prior to voting on a sua
sponte suggestion would be seen as imposing a change from current practice. Moreover,
amending Rule 35 to provide for a party’s response prior to a sua sponte grant of rehearing en
banc would mean that the amended Rule 35 would likely work differently from Rule 40 —
because Rule 40 appears to provide for a response only when there is a petition for panel
rehearing, and not when the panel orders rehearing sua sponte. Thus, if one of the goals of the
amendment is to bring en banc rehearing practice into closer conformity with panel rehearing
practice, it may be preferable to apply the provision for a response only to instances involving a
petition.

Another choice that the Committee should make if it proceeds with this proposal is
whether the provision for a response should cover only rehearings en banc, or whether it should
also cover initial hearings en banc. As the Committee is aware, initial hearing en banc is even
more rare than rehearing en banc. If the Committee proceeds with the proposal, I would think it
would be useful for the proposed amendment to cover both petitions for rehearing en banc and
petitions for initial hearing en banc. The basis for requesting initial en banc consideration may
be similar to the basis for requesting rehearing en banc. For example, in either case the basis
may be that “the proceeding involves one or more questions of exceptional importance.” Rule
35(b)(1)(B). Instances in which initial en banc hearing may be particularly apposite might
include a case in which the litigant asks the court to overturn circuit precedent.* Or a litigant
might argue that en banc consideration is warranted and that the case should proceed straight to
initial en banc consideration in order to avoid the delay that would result from proceeding first to
a hearing by a panel and then to en banc rehearing.’ In the rare instance in which a court is

* See, e.g., In re Osborne, 76 F.3d 306, 309 (9th Cir. 1996) (“[A] panel of this court may
not overrule a decision of a previous panel; only a court in banc has such authority.”); Atonio v.
Wards Cove Packing Co., Inc., 810 F.2d 1477, 1478-79 (9th Cir. 1987) (en banc) (“[W]hen faced
with an irreconcilable conflict between the holdings of controlling prior decisions of this court,”
a panel “must call for en banc review, which the court will normally grant unless the prior
decisions can be distinguished.”).

5 It is not clear that such an argument would succeed. Compare Belk v.
Charlotte-Mecklenburg Bd. of Educ., 211 F.3d 853, 856 (4th Cir. 2000) (Luttig, J., dissenting
from denial of hearing en banc) (“In a case of this magnitude, where the district court has held
that after thirty-five years of federal court supervision the jurisdiction's school system is, and has
been for over twenty years, unitary and fully integrated, but where the massive bussing of school
children continues and there remain classroom seats literally unfilled because of the assignment
of students on the basis of race authorized now by this court, I believe that we have an obligation
to act more expeditiously to decide whether the district court's injunction was in error or not.”),
with id. (Wilkinson, C.J., concurring in denial of initial hearing en banc) (“This is a case that
arouses keen interest. It is my belief that courts should respond to that circumstance in a calm,
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inclined to grant initial hearing en banc, it would seem that the reasons for inviting a response to
the petition are as strong in that context as they are in the context of rehearing en banc.

To illustrate the various possibilities, two options are presented below. Option 1 would
operate only when there is a petition for en banc consideration. Option 2 would also cover sua

sponte grants of en banc consideration. In both options, there are bracketed alternatives — one
that would cover initial hearing en banc, and one that would not.

Option 1:

Rule 35. En Banc Determination

(e) Response. No response may be filed to a petition for an en banc

consideration unless the court orders a response. But ordinarily a court will grant

[the petition] [a petition for rehearing en banc] only after allowing a response to it.

Committee Note

Subdivision (e). Subdivision (e) is amended to provide that the court
ordinarily will not grant a petition for [en banc consideration] [rehearing en banc]
without first ordering a response to the petition. This amendment parallels Rule
40(a)(3) concerning petitions for panel rehearing, and reflects the general practice
in most circuits. Most petitions for [en banc consideration] [rehearing en banc]
are denied. But in the rare instances when the court is inclined to grant [en banc
consideration] [rehearing en banc], it is ordinarily best to provide [the other party]
[the party who prevailed before the panel] with a chance to respond to the petition
before the court decides whether to grant [en banc consideration] [rehearing en
banc].

orderly, and deliberative fashion in accordance with the best traditions of the law.”).
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Option 2:

Encl.

Rule 35. En Banc Determination

* % %

(e) Response. No response may be filed to a petition for an en banc

consideration unless the court orders a response. But ordinarily a court will grant

[the petition] [a petition for rehearing en banc] only after allowing a response to it.

And ordinarily a court will, on its own, grant [en banc consideration] [rehearing

en banc] only after requesting briefing on whether to do so.

Committee Note

Subdivision (e). Subdivision (€) is amended to provide that the court
ordinarily will not grant [en banc consideration] [rehearing en banc] without first
ordering a response to the petition (if there has been a petition) or supplemental
briefing (if the suggestion for en banc consideration comes from a member of the
court). Most petitions for [en banc consideration] [rehearing en banc] are denied.
But in the rare instances when the court is inclined to grant [en banc
consideration] [rehearing en banc], it is ordinarily best to provide [the affected
party or parties] [the party who prevailed before the panel] with a chance to opine
on whether [en banc consideration] [rehearing en banc] should be granted.
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MEMORANDUM

DATE: March 13, 2008

TO: Advisory Committee on Appellate Rules
FROM: Catherine T. Struve, Reporter

RE: Item No. 07-AP-G

The privacy rules which took effect December 1, 2007 require redaction of social
security numbers (except for the last four digits) and provide that references to an individual
known to be a minor should include only the minor’s initials. New Criminal Rule 49.1(a)(5) also
requires redaction of individuals’ home addresses (so that only the city and state are shown). At
its November 2007 meeting, the Committee discussed the fact that the privacy rules would
require immediate changes in Appellate Form 4, which concerns the information that must
accompany a motion for permission to appeal in forma pauperis.” The Committee also discussed
other possible changes that might be made in Form 4. '

Part I of this memo updates the Committee on the actions taken to date as a result of the
Committee’s discussions at the fall meeting; it notes interim changes to Form 4. Part II
recommends that the Committee amend Form 4 to eliminate the now-inappropriate requests for
information. Part III suggests that the Committee place on its longer-term agenda the possibility
of additional changes to Form 4.

' See Civil Rule 5.2, Criminal Rule 49.1, and Bankruptcy Rule 9037. Appellate Rule
25(a)(5) provides: :

Privacy Protection. An appeal in a case whose privacy protection was governed by
Federal Rule of Bankruptcy Procedure 9037, Federal Rule of Civil Procedure 5.2,
or Federal Rule of Criminal Procedure 49.1 is governed by the same rule on
appeal. In all other proceedings, privacy protection is governed by Federal Rule of
Civil Procedure 5.2, except that Federal Rule of Criminal Procedure 49.1 governs
when an extraordinary writ is sought in a criminal case.

> Form 4 is referred to in Rule 24, which states that motions for leave to proceed in forma
pauperis status must attach an affidavit that shows in the detail prescribed by Form 4 the party’s
inability to pay.
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L. Actions taken since the Committee’s fall meeting

After the Committee’s November 2007 meeting, the Administrative Office acted quickly
to alter the version of Form 4 that is provided as a word-processing template on the uscourts.gov
website.” The altered version requests only initials rather than the names of the applicant’s minor
dependents; requests only the city and state of the applicant’s residence; and requests only the
last four digits of the applicant’s social security number. A copy of the altered version is
enclosed, along with a copy of the official (unaltered) version of Form 4.

Meanwhile, Fritz Fulbruge undertook to communicate to his colleagues the implications
of the new privacy requirements for Form 4. A copy of his November 5, 2007 letter is enclosed.
Fritz’s letter noted that the courts of appeals might not get many Form 4 filings, given that Rule
24 directs the applicant to make the i.f.p. motion in the district court in the first instance.
Interestingly, four clerks (from the Third, Eighth, Tenth, and D.C. Circuits) responded that they
receive a substantial number of i.f.p. motions.*

IL. Proposed amendment to Form 4

I propose that the Committee proceed with an amendment to Form 4 that eliminates the
improper requests for information. The necessary changes have been made in the version
maintained on the uscourts.gov website, but the official version (which is, for example, what one
finds on Westlaw) continues to ask for information that should no longer be requested. Here is
the proposed amendment.

You will see that I propose to add, in Item 7, the words “or, if a minor (i.e., underage),
initials only.” This conforms to the privacy rules’ directives concerning references to minors,
and tracks the changes that the AO has already made to the word-processing-ready version of the
form maintained on the uscourts.gov website. [ circulated the proposed amendment to Professor
Kimble for his style comments, and he states that, for style reasons, this amendment should omit
“(i.e., underage).” In Professor Kimble’s version, the addition to Item 7 would read: “or, if a
minor, initials only.” I recounted to Professor Kimble the AO’s rationale for adding “i.e.,
underage” — namely, that pro se litigants may not understand the term “minor.” Professor
Kimble responded that pro se litigants would likely not understand “i.e.” and that “underage” is

3 See http://www.uscourts.gov/rules/apforms2.htm.

4 Marcia Waldron, the Third Circuit Clerk, explained: “We get a great many ifp motions
in the court of appeals. Any litigant whose d.ct. case was dismissed as frivolous must reapply.
All PLRA cases must reapply to us.” Betsy Shumaker, the Tenth Circuit Clerk, echoed Marcia
Waldron’s assessment. Mark Langer, the D.C. Circuit Clerk, noted, “We too get a fair number of
ifp applications.” And Michael Gans, the Eighth Circuit Clerk, stated: “[W]e have plenty of IFP
motions. Perhaps we will lock them and make them only accessible to the judges and staff.”
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not all that common a term either. I can see the merit of Professor Kimble’s view. But I also see
the merit of the AO’s effort to try to make the wording as accessible as possible to the lay person,
and I tend to agree with the AO’s intuition that “underage” may be more enlightening to some
readers than “minor.”

Regardless of how one resolves the disagreement noted above, it underscores a more
basic point, which is that a specific age cutoff (e.g., “under 18" or “under 21") would be much
more understandable to lay readers than either “minor” or “underage.” Notably, the privacy rules
do not define "minor." One might therefore be inclined to wonder what “minor” means — does it
depend on an underlying definition in federal law? Does it depend on the age of majority in the
relevant state?’ (For a court of appeals, which would be the relevant state?) The proposed
wording leaves the litigant to figure this out; presumably, the litigant could seek clarification
from the clerk’s office if in doubt. Rather than leaving this ambiguity, one possibility would be
to pick an age, e.g.: "Name (or, if under 21, initials only)." I doubt that setting 21 as the cutoff
would conflict with the privacy rules; such a conflict could only arise if “minor,” as used in the
privacy rules, could extend to age 21 or older — which seems unlikely. So the question would be
whether setting 21 as the cutoff would conflict with the goals served by requiring the i.f.p.
applicant to disclose his or her dependents. In other words, if we assume that in many instances
the set of dependents age 20 and younger will include some persons who are no longer “minors,”
will it thwart the relevant goals to require only the dependent’s initials rather than his or her full
name? It is not clear that directing the use of initials in such a situation would be problematic.
The Committee may thus wish to consider specifying “under 21" rather than using the words
“minor (i.e., underage).”

> I have not attempted a survey of state law on the age of majority. My impression is that
the age of majority is 18 in almost all states. However, a few states have selected an age other
than 18. See, e.g., Ala. Code 1975 § 26-1-1(a) (“Any person in this state, at the arrival at the age
of 19 years, shall be relieved of his disabilities of minority and thereafter shall have the same
legal rights and abilities as persons over 21 years of age.”); Miss. Code Ann. § 1-3-27 (“The term
‘minor,” when used in any statute, shall include any person, male or female, under twenty-one
years of age.”).

Moreover, some states have differing age cutoffs for different purposes. Thus, for
example, in New York the age of majority is-18 for most purposes, but a parent’s support duty
continues to age 21. See N.Y. D.R.L. § 2 (“A “minor” or “infant”, as used in this chapter, is a
person under the age of eighteen years.”); N.Y. Family Court Act § 413(1)(a) (“Except as
provided in subdivision two of this section, the parents of a child under the age of twenty-one
years are chargeable with the support of such child and, if possessed of sufficient means or able
to earn such means, shall be required to pay for child support a fair and reasonable sum as the
court may determine.”).
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Form 4. Affidavit Accompanying Motion for Permission to Appeal In Forma Pauperis

* %k %

7. State the persons who rely on you or your spouse for support.

Name [or, if a minor (i.e., underage), initials only] Relationship Age

% % %

13.  State the uddress city and state of your legal residence.

Your daytime phone number: ( )

Your age: Your years of schooling:

Your Last four digits of your social-security number:

III.  Possible future changes to Form 4

The Committee should consider other changes to Form 4. For one thing, an effort is
underway to restyle all the forms. More substantively, participants in the Committee’s fall 2007
meeting noted that Form 4 requires a lot of detail. Not all i.f.p. applications require so much
detail; for example, a much simpler form might be appropriate in the habeas context.®

In addition, Professor Coquillette has noted that the Committee may wish to consider
revising Question 10, which requests the name of any attorney whom the litigant has paid (or will
pay) for services in connection with the case, as well as the amount of such payments. Professor
Coquillette stated that the National Association of Criminal Defense Lawyers has argued that
these questions seek information that is protected by the attorney-client privilege; he noted that
some other commentators dispute that view. '

¢ The AO’s Form 240, a copy of which is enclosed, provides a useful comparison. The
Administrative Office Forms Working Group of judges and clerks has concluded that it would be
useful to have both a long form (along the lines of FRAP Form 4) and a shorter form (along the
lines of AO Form 240). The Forms Working Group is in the process of restyling AO Form 240,
and will be discussing that effort during its annual meeting in July 2008.
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These changes all merit the Committee’s consideration, but not the Committee’s
immediate action. Indeed, because Form 4 is often used in the district courts, these proposed
changes to Form 4 warrant input from other Advisory Committees. I therefore recommend that
the Committee place these items on its study agenda, while moving forward — in the meantime —
with the proposed amendment described in Part I above.

Encls.
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UNITED STATES DISTRICT COURT

for the
< > DISTRICT OF < >

<Name(s) of plaintiff(s)>, )
)
Plaintiff(s) )
)
v. )

)  Case No. <Number>
<Name(s) of defendant(s)>, )
)
Defendant(s) )
)

AFFIDAVIT ACCOMPANYING MOTION
FOR PERMISSION TO APPEAL IN FORMA PAUPERIS

Affidavit in Support of Motion Instructions

I swear or affirm under penalty of perjury Complete all questions in this application and
that, because of my poverty, I cannot prepay then sign it. Do not leave any blanks: if the
the docket fees of my appeal or post a bond for answer to a question is "0," "none," or "not
them. I believe I am entitled to redress. I swear  applicable (N/A)," write that response. If you

or affirm under penalty of perjury under need more space to answer a question or to

United States laws that my answers on this explain your answer, attach a separate sheet of

form are true and correct. (28 U.S.C. § 1746; paper identified with your name, your case's

18 U.S.C. §1621)) docket number, and the question number.
Signed: Date:

My issues on appeal are:

1. For both you and your spouse estimate the average amount of money received from each
of the following sources during the past 12 months. Adjust any amount that was received
weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate. Use
gross amounts, that is, amounts before any deductions for taxes or otherwise.
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Income source Average monthly Amount expected next
amount during the past | month
12 months
You Spouse You Spouse

Employment $ $ $

Self-employment $ $ $ $

Income from real property (suchas | $ $ $ $

Interest and dividends $ $ $ $

Gifts $ $ $ $

Alimony $ $ $ $

Child support $ $ $ $

Retirement (such as social security, | $ $ $ $

pensions, annuities, insurance)

Disability (such as social security, $ $ $ $

insurance payments)

Unemployment payments $ $ $ $

Public-assistance (such as welfare) | $ $ $ $

Other (specify): $ $ $ $

Total monthly income: $ $ $ $
2. List your employment history for the past two years, most recent employer first. (Gross
monthly pay is before taxes or other deductions.)

Employer Address Dates of employment Gross
monthly pay
$
$
$
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3. List your spouse's employment history for the past two years, most recent employer first.
(Gross monthly pay is before taxes or other deductions.)

Employer Address Dates of employment Gross
monthly pay
$
$
$

4. How much cash do you and your spouse have? §

Below, state any money you or your spouse have in bank accounts or in any other
financial institution. '

Financial Institution Type of Account Amount you have | Amount your
spouse has
$ $
$ $
$ $

If you are a prisoner, you must attach a statement certified by the appropriate institutional
officer showing all receipts, expenditures, and balances during the last six months in your

_institutional accounts. If you have multiple accounts, perhaps because you have been in
multiple institutions, attach one certified statement of each account.

5. List the assets, and their values, which you own or your spouse owns. Do not list clothing
and ordinary household furnishings.

Home Other real estate Motor vehicle #1
(Value) $ (Value) $ (Value) $
Make and year:
Model:
Registration #:
— | |

313



Motor vehicle #2 Other assets Other assets
(Value) $ (Value) $ (Value) $
Make and year:
Model:
Registration #:
6. Siate every person, business, or organization owing you or your spouse money, and the

amount owed.

Person owing you or your spouse | Amount owed to you Amount owed to your |
money spouse
$ $
$ . $
$ $
$ $
7. State the persons who rely on you or your spouse for support.
Name [or, if a minor (i.e., underage), initials only] | Relationship Age
8. Estimate the average monthly expenses of you and your family. Show separately the

amounts paid by your spouse. Adjust any payments that are made weekly, biweekly,
quarterly, semiannually, or annually to show the monthly rate.

You

Your Spouse

mobile home)

Are real estate taxes included?

Rent or home-mortgage payment (including lot rented for

[]Yes [ ]No

$

$
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Is property insurance included? [1Yes [ ]No

Utilities (electricity, heating fuel, water, sewer, and telephone)

Home maintenance (repairs and upkeep)

Food

Clothing

Laundry and dry-cleaning

Medical and dental expenses

Transportation (not including motor vehicle payments)

Recreation, entertainment, newspapers, magazines, etc.

& & | A &~ & & & &

AP | L || er | s | m

Insurance (not deducted from wages or included in mortgage payments)

Homeowner's or renter's:
Life:

Health:

Motor vehicle:

Other:

Taxes (not deducted from wages or included in mortgage
payments) (specify):

B | PA | L | L ||,

L = B IR I = <

Installment payments

Motor Vehicle:
Credit card (name):
Department store (name):

Other:

Alimony, maintenance, and support paid to others

Regular expenses for operation of business, profession, or
farm (attach detailed statement)

A IR R T = A IR A )

A2 B = A = A = ]

Other (specify):

&~

&

Total monthly expenses:
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10.

11.

12.

13.

Do you expect any major changes to your monthly income or expenses or in your assets
or liabilities during the next 12 months?

[]1Yes[]No If yes, describe on an attached sheet.
Have you paid — or will you be paying — an attorney any money for services in
connection with this case, including the completion of this form? [ ] Yes [ ] No

If yes, how much? $
If yes, state the attorney's name, address, and telephone number:

Have you paid-or will you be paying-anyone other than an attorney (such as a paralegal
or a typist) any money for services in connection with this case, including the completion
of this form? [ ] Yes[ ] No

Ifyes, how much? $
If yes, state the person's name, address, and telephone number:

Provide any other information that will help explain why you cannot pay the docket fees
for your appeal.

State the [city and state] of your legal residence.

Your daytime phone number: ( )

Your age: Your years of schooling:

[Last four digits of] your social-security number:
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FEDERAL RULES OF APPELLATE PROCEDURE Form 4

Form 4. Affidavit Accompanying Motion for Permission to Appeal

In Forma Pauperis

Form 4. Affidavit to Accompany Motion for Leave to Appeal in Forma Pauperis

United States District Courtfor the ______ District of
A.B., Phaintifl
v. Case No.
C.D, Defendant
| Aftidavit in Support of Motion Instructions

I swear or affirm uader penalty of pegjury that, b of

my poverty, I cannot prepay the docket focs of my appeal
or post a bond for them. I belicve [ am eatitied to redress. I
swear or affirm under penalty of pesjury under United
States laws that my answers on this form are true and
correct (28 US.C. § 1746; 18 US.C § 1621.)

Signed:

Completc all questions in this application and thed sign it.
Do not Jeave any blaaks: if the answer to a question is 0,
“none,” or “not applicable (N/A),” write in that response. If
you need more space to answer a question oc to explain your
answer, attach a scparate sheet of paper ideatified with your
name, your case's dockel numbdes, and the question number.

Datc:

My issues on appeal age:

1. Por both you and your spouse estl the averag t of moncy received from each of the following sources
duriag the past 12 monthy. Adjust any amount that was reccived weekly, biweekly, quarterly, semisnmally, or
annually to show the moathly rate. Use gross that is, before any deductions for taxes or otherwise.

Income source Average monthly amount during the  Amount expected next month

past 12 monaths
You Spouse You Spouse
Employment s S, S S,
Self-employment S s, 3
Income from real property S S. s
(such as reatal income)
Totecest and dividends S s 3 3.
Gifts s S S S
Alimony s. S, S S,
Child support s S S s

@

Retirement (sach as social security,
pensions, annuities, insurance)

»
“
Fed

Disability (such as social security, $ $ S s
insurance paymeats)
Unemployment payments H s $ s
Public-assi e (such as welfare) S s __ S S
Other (specify): s, S s S
Total monthly lacome: S S S $
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Form 4 FEDERAL RULES OF APPELLATE PROCEDURE 48

2. List your employment history for the past two years, most recznt employer first. (Gross monthly pay is before taxes
or other deducsions.)

Employer Address Dates of employment Gross inonthly pay

3. List your spouse's employment history for the past two years, most recent employer first. (Gross monthly payis
before taxes or other deductions.)

Ewmployer Address Dates of employment Gross monthly pay

4. How much cash do you and your spouse have? $_________
Below, state any money you of your spouse have in bank accounts or in any other financial nstitution.

Financial mstnmbon Type of account Awmount you have Amount your spouse has
s 3.
3 S
$ S

If you are a prisoner secking to appeal a judgment in a civil action or proceeding, you must attach a
statement certified by the appropriate institutional officer showing all receipts, expenditures, and balances
during the last six months in your institational accounts. If you have multiple accounts, perhaps because you

have been in multiple institutions, attach one certified stat of eack
5. List the assets, and their values, which you own or your spouse owns. Do not list clothing and ordincry hold
Surnishings.
Home (Value) Other real estate (Value) Motor vehicle #1 (Value)
Make & year:
Model:
Registration #:
Motor vehicle #2 (Value) Other assets (Value) Other assets (\)aluc)
Make & year:
Model:
Registration #:

6. State every person, business, or organization owing you or your spouse money, and the amount owed.

Person owing you or your Amount owed to you Amount owed to your spouse
spouse money
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FEDERAL RULES OF APPELLATE PROCEDURE

7. State the persons who rely on you or your spouse for support.

Name

Relationship

Age

Form 4

& Estimate the average monthly expenses of you and your family. Show separately the amounts paid by your spouse.

Adjust any payments that are made weekly, biweekly, quarterly,

Rent or home-mortgage payment (include lot rented
for mobile home)
Are real-estate taxes included? OYes ONo
Is property insurance included? OYes ONo

Utilities (clectricity, heating fuel, water, sewer, and
telephone)
Home maintenance (repairs and upkeep)
Food
Clothing
Laundry and dry<cleaning
Medical and dental expenses’
Transportation (not including motor vehicle payments)
Recreation, catertainment, newspapers, magazines, etc.
Insurance (not deducted from wages or included in
morigage payments)
Homeowner's ot reater's
Life
Health
Motor Vehicle
Other:
Taxes (not deducted from wages or included in
mortgage paymeats) (specify):
Installment payments
Motor Vehicle
Credit card (name):
Department store (name):
~ Other:
Alimony, maintenance, and support paid (o others

Regular expenses for operation of business, profession,
or farm (attach detailed statement)

Other (specify):

Total monthly expenses:

n” or
You Your Spouse -
S s
3 $
3, S
p s
S S
$ $
3 $
$ $
S )
N 3
$ S
$ 3
S S
) 3
b3 $
s 3
s b
S $.
s S
s 3
$ s
$ $
s s
H N
$ $

Uy 10 show the monthly rate.
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Form 4 FEDERAL RULES OF APPELLATE PROCEDURE 50

9. Do you expect any major changes (o your monthly income or expenses or in your assets or liabilities during the next
12 months?

OYes ONo If yes, describe on an attached sheet.

10. Kave you paid — or will you be paying — an attorney any money for services in connection with this case,
including the completion of this form? OYes ONo

If yes, how much? §
If yes, statc the attorncy’s name, address, and telephone aumber:

M. Have you paid — or will you be paying — anyone other than an attorney (such as a paralegal or a typist) any
money for services in connection with this case, including the completion of this form?
OYes ENe

If yes, how much? $.
If yes, state the person’s name, address, and telephone number:

12. Provide any other information that will help explain why you cannot pay the docket fees for your appeal.

13.  State the address of your legal residence.

Your daytime phope aumber: (____ )

Your age: Your years of schooling:
Your social-security number:

(As amended Apr. 24, 1998, eff. Dec. 1, 1998.)
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United States Court of Appeals

FIFTH CIRCUIT
OFFICE OF THE CLERK
CHARLES R. FULBRUGE III TEL. 504-310-7654
CLERK OF COURT 600 S. MAESTRI PLACE
NEW ORLEANS, LA 70130
November 5, 2007

Clerks of Court
U.S. Courts of Appeal

Dear Colleagues:

Last Friday at the Appellate Rules Committee meeting I was asked to communicate
with you about two matters.

First, on December 1, 2007 certain privacy provisions of the E-Government Act go into
effect. An AO working group notes a problem with Form 4 to the FED. R. APP. P.:

The new privacy rules require redaction of certain “personal identifiers,”
including social security numbers and home addresses .... Appellate Form 4,
Affidavit Accompanying Motion for Permission to Appeal In Forma Pauperis,
asks for the social security number and address of legal residence.

The working group’s suggestions were to require a person completing the form to give
only the last four digits of the social security number on the last line of the form, and
only the individual’s city and state of residence, but not street address. The Rules
Committee also noted item 7 requests the name of persons who rely on you for support.
The names of minor children are protected by privacy provisions and only their initials
should be required.

I recognize our courts rarely receive an initial Form 4 as FED. R. APP. P 24(a)(1) generally
requires motions to proceed in forma pauperis on appeal to be made to the district
court. Nonetheless, I bring this information to your attention. We anticipate additional
notice will be sent to the district courts, but you may wish to pass it on to those courts

within your circuits. You may also want to advise the Bureau of Prisons, state and local -

prisons, as they may have a number of the Form 4s in stock for use by prisoners. If you
have questions, you can contact me at charles fulbruge@ca5.uscourts.gov.

Second, we discussed whether and when an amicus brief could be filed in support of a
petition for panel rehearing or rehearing en banc. A committee member asked whether
other appellate courts are considering adopting a rule similar to Ninth Circuit Rule 29-
2, enclosure. This rule makes clear that an amicus brief can be filed, the conditions on
filing, length, format, number of copies, and timing of filing such briefs. | understand
some courts do not permit such filings, and others may permit them but do not provide
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clear guidance about how to file them or in what form the briefs need be. I would
appreciate it if you could advise me of any plans your courts have on this subject.

Sincerely,

cc: Judge Edith B. Clement '
Catherine Struve
John Rabiej
5th Circuit District Court Clerks

Timothy E. Phares
William Zapalac
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Enclosure
NINTH CIRCUIT RULE 29-2

BRIEF OF AMICUS CURIAE
SUBMITTED TO SUPPORT OR OPPOSE A PETITION FOR PANEL OR
EN BANC REHEARING OR DURING THE PENDENCY OF REHEARING

(a) When Permitted. An amicus curiae may be permitted to file when the court is
considering a petition for panel or en banc rehearing or when the court has granted
rehearing. The United States or its officer or agency, or a State, Territory,
Commonwealth, or the District of Columbia may file an amicus curiae brief without the
consent of the parties or leave of court. Subject to the provisions of subsection (f) of this
rule, any other amicus curiae may file a brief only by leave of court or if the brief states
that all parties have consented to its filing.

(b) Motion for Leave to File: The motion must be accompanied by the proposed brief
and include the recitals set forth at Fed. R. App. P. 29(b).

(c) Format/Length:

(1) A brief submitted while a petition for rehearing is pending shall be styled as
an amicus curiae brief in support of or in opposition to the petition for rehearing
or as not supporting either party. A brief submitted during the pendency of
panel or en banc rehearing shall be styled as an amicus curiae brief in support of
appellant or appellee or as not supporting either party.

(2) A brief submitted while a petition for rehearing is pending brief shall not
exceed 15 pages unless it complies with the alternative length limits of 4,200
words of 390 lines of monospaced text. Motions for leave to file an oversize brief
are disfavored.

(3) Unless otherwise ordered by the court, a brief submitted after the court has
voted to rehear a case en banc shall not exceed 25 pages unless it complies with
the alternative length limits of 7,000 words or 650 lines of monospaced text.
Motions for leave to file an oversize brief are disfavored.

(d) Number of Copies:

If the brief pertains to a petition for panel rehearing, an original and four (4)
copies shall be submitted. If the brief pertains to a pending petition for rehearing
en banc, an original and fifty (50) copies shall be submitted. If a petition for
rehearing en banc has been granted, an original and thirty (30) copies of the brief
shall be submitted.
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(e) Time for Filing:

(1) Brief Submitted to Support or Oppose a Petition for Rehearing.

An amicus curiae must serve its brief along with any necessary motion no later
than ten (10) calendar days after the petition or response of the party the amicus
wishes to support is filed or is due. An amicus brief that does not support either
party must be served along with any necessary motion no later than ten (10)
calendar days after the petition is filed. Motions for extensions of time to file an
amicus curiae brief submitted under this rule are disfavored.

(2) Briefs Submitted During the Pendency of Rehearing.

Unless the court orders otherwise, an amicus curiae supporting the position of
the petitioning party or not supporting either party must serve its brief, along
with any necessary motion, no later than twenty-one (21) days after the petition
for rehearing is granted. Unless the court orders otherwise, an amicus curiae
supporting the position of the responding party must serve its brief, along with
any necessary motion, no later than thirty-five (35) days after the petition for
panel or en banc rehearing is granted. Motions for extensions of time to file an
amicus curiae brief submitted under this rule are disfavored.

(f) Circulation: Motions for leave to file an amicus curiae brief to support or oppose a
petition for panel rehearing are circulated to the panel. Motions for leave to file an
amicus curiae brief to support or oppose a petition for en banc rehearing are circulated
to all members of the court. Motions for leave to file an amicus curiae brief during the
pendency of en banc rehearing are circulated to the en banc court.

Cross-reference: Fed. R. App. P. 29; Circuit Rule 25-4

CIRCUIT ADVISORY COMMITTEE NOTE TO RULE 29-2

Circuit Rule 29-2 only concerns amicus curiae briefs submitted to support or oppose a petition
for panel or en banc rehearing and amicus curiae brief submitted during the pendency or
rehearing.

The court considers the filing of amicus curiae briefs related to petitions for rehearing or en
banc review to appropriate only when the post-disposition deliberations involve novel or
particularly complex issues.

The court will ordinarily deny motions and disallow stipulations for leave to file an amicus
curiae brief where the filing of the brief would result in the recusal of a member of the en banc
court.

Any member of the court who would be subject to disqualification in light of the amicus curiae
brief may, of course, voluntarily recuse, thereby allowing the filing of the amicus curiae brief.
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UNITED STATES DISTRICT COURT

District of
APPLICATION TO PROCEED
Plaintiff WITHOUT PREPAYMENT OF
v FEES AND AFFIDAVIT
CASE NUMBER:
Defendant
I, declare that I am the (check appropriate box)
O petitioner/plaintiff/movant O other

in the above-entitled proceeding; that in support of my request to proceed without prepayment of fees or costs

under 28 USC §1915 I declare that I am unable to pay the costs of these proceedings and that I am entitled to the relief

sought in the complaint/petition/motion.
In support of this application, I answer the following questions under penalty of perjury:
1. Are you currently incarcerated? a Yes 0 No (If “No,” go to Part 2)

If “Yes,” state the place of your incarceration

Are you employed at the institution? Do you receive any payment from the institution?

Attach a ledger sheet from the institution(s) of your incarceration showing at least the past six months’
transactions.

2. Are you currently employed? O Yes 0 No

a. If the answer is “Yes,” state the amount of your take-home salary or wages and pay period and give the

name and address of your employer.

b. Ifthe answer is “No,” state the date of your last employment, the amount of your take-home salary or wages

and pay period and the name and address of your last employer.

3. In the past 12 twelve months have you received any money from any of the following sources?

a. Business, profession or other self-employment O Yes ¥ No
b. Rent payments, interest or dividends O Yes ¥ No
c. Pensions, annuities or life insurance payments O Yes 0 No
d. Disability or workers compensation payments O Yes 0 No
e. Gifts or inheritances O Yes O No
f.  Any other sources 0 Yes 0 No

If the answer to any of the above is “Yes,” describe, on the following page, each source of money and state the

amount received and what you expect you will continue to receive.
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4. Do you have any cash or checking or savings accounts? O Yes 3 No

If “Yes,” state the total amount.

5. Do you own any real estate, stocks, bonds, securities, other financial instruments, automobiles or any other
thing of value? O Yes O No

If “Yes,” describe the property and state its value.

6. List the persons who are dependent on you for support, state your relationship to each person and indicate how much
you contribute to their support.

I declare under penalty of perjury that the above information is true and correct.

Date Signature of Applicant

NOTICE TO PRISONER: A Prisoner seeking to proceed without prepayment of fees shall submit an affidavit
stating all assets. In addition, a prisoner must attach a statement certified by the appropriate institutional officer
showing all receipts, expenditures, and balances during the last six months in your institutional accounts. If you have
multiple accounts, perhaps because you have been in multiple institutions, attach one certified statement of each
account.
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MEMORANDUM

DATE: March 13, 2008
TO: Advisory Committee on Appellate Rules
FROM:  Catherine T. Struve, Reporter
RE: Item No. 07-AP-H
Judge Harris Hartz has suggested that the Committee review the issues raised by the
Tenth Circuit’s opinion in Warren v. American Bankers Insurance of Florida, 507 F.3d 1239

(10th Cir. 2007). The Warren opinion presents an intricate nest of doctrinal issues. Part I of this
memo summarizes the case’s facts and reasoning. Part II concludes that the Warren court’s

discussion of the separate document requirement should not raise any concern for the Committee.

Part III argues that Warren erred in its discussion of the 2002 amendments’ effect on the doctrine
set by Bankers Trust Co. v. Mallis, 435 U.S. 381 (1978) (per curiam), but that this error would
not appear to warrant a rule amendment at this time.

I. Warren’s facts and holdings

Kirk Warren was injured in a car accident involving his brother’s car.! Warren sued
American Bankers in federal court in diversity, asserting rights under a “resident relative”
provision in certain of his family members’ insurance policies with American Bankers. The
district court dismissed Warren’s complaint based on the conclusion that under the applicable
state law Warren’s claim was not yet ripe.

The district court entered its order of dismissal on June 23, 2006, but did not set out the
judgment in a separate document as required by Civil Rule 58(a). On Monday, July 24, 2006,
Warren filed a notice of appeal. On July 28, he filed a “motion to reconsider” in the district
court. American Bankers moved to strike the motion for lack of jurisdiction (due to the pending
appeal). Warren “responded that the notice of appeal was simply a precautionary measure
because the court had not entered a separate judgment.”

By order filed September 19, 2006, the district court held that it lacked jurisdiction to
consider the motion; it reasoned that the notice of appeal was effective despite the fact that the

' Unless otherwise noted, this memo takes the facts and procedural history of the case
from Warren, 507 F.3d at 1241-42. Copies of the court of appeals and district court opinions in
Warren are enclosed.

327



court had not entered the judgment of dismissal in a separate document:

No separate entry was required in this case because there was no judgment
adjudicating the merits of any of the plaintiff's claims in that this Court's order
dismissed the eritire civil action for lack of subject matter jurisdiction. Rule
4(a)(1) of the Federal Rules of Appellate Procedure expressly provides for the
filing of a notice of appeal within 30 days after the judgment or order appealed
from is entered. Judgment and order are stated in the disjunctive. This Court could
not enter a judgment in a case in which it has no jurisdiction. Accordingly, the
notice of appeal was timely filed and did deprive this Court of jurisdiction to
consider the motion for reconsideration.

Warren v. American Bankers Ins. Co. of Florida, No. 04-cv-01876-RPM, 2006 WL 4968123, at
*1 (D. Colo. June 23, 2006), vacated and remanded, 507 F.3d 1239 (10th Cir. 2007).

On October 19, 2006, Warren filed an amended notice of appeal that encompassed the
denial of the motion to reconsider. On appeal, the Tenth Circuit held that the district court erred
in failing to apply Rule 58(a)’s separate document requirement. 507 F.3d at 1243. It reasoned,
however, that despite the failure to comply with the separate document requirement, there was
jurisdiction over the appeal from the original judgment because 150 days had passed since the
entry of the dismissal order. Id. at 1242 n.1. Next, it held that the “motion to reconsider” was in
reality a timely Rule 59(e) motion to alter or amend the judgment. Id. at 1244. The court
suggested that the July 24, 2006 notice of appeal had not yet become effective at the time that the
Rule 59(e) motion was filed, and reasoned that in any event the timely Rule 59(e) motion
“further suspended” the effectiveness of the previously-filed notice of appeal. Id. at 1244-45.
Thus, the court of appeals concluded that the district court was wrong to conclude that it lacked
jurisdiction to consider the Rule 59(e) motion. Id. at 1245. The court accordingly vacated and
remanded for the district court to address the Rule 59(e) motion. Id.

IL. Interpretation of Civil Rule 58's separate document requirement

Warren holds that there is no exception to Civil Rule 58(a)’s separate document
requirement for dismissals based on a lack of subject matter jurisdiction. Part IIl.A. notes briefly
that this holding seems clearly correct. Warren also states in dictum an “exception” to the
separate document requirement where the order contains no analysis; Part III.B. concludes that
this doctrine would not seem to merit any action by the Committee.

A. Dismissals for lack of subject matter jurisdiction

As the Tenth Circuit pointed out, Civil Rule 58(a) requires that “[e]very judgment and
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amended judgment must be set out in a separate document.”? Though Rule 58(a) lists five
exceptions to that requirement, dismissals for lack of subject matter jurisdiction are not among
them. The goals of clarity and certainty would be undermined if additional exceptions were read
into Rule 58(a) based on the nature of the reasons for the dismissal. Warren seems clearly
correct in holding that dismissals for lack of subject matter jurisdiction do not fall within an
exception to Rule 58(a)’s separate document requirement.

B. Dismissal orders that lack any reasoning

The Tenth Circuit noted in passing a judge-made exception to Rule 58(a)’s separate
document requirement where a final order “contain[s] neither a discussion of the court’s
reasoning nor any dispositive legal analysis.” 507 F.3d at 1243 n.2. The court quoted pre-2002
caselaw stating that “orders containing neither a discussion of the court's reasoning nor any
dispositive legal analysis can act as final judgments if they are intended as the court's final
directive and are properly entered on the docket.” Trotter v. Regents of University of New
Mexico, 219 F.3d 1179, 1183 (10th Cir. 2000) (quoting Clough v. Rush, 959 F.2d 182, 185 (10th
Cir. 1992)). This view does not seem to offend the goals that the separate document requirement
is designed to serve.

The separate document requirement was introduced into Civil Rule 58 by the 1963
amendments. The 1963 Committee Note explained that the requirement was intended to
eliminate doubt as to when the periods for post-judgment motions and for appeals begin to run:
“The amended rule eliminates these uncertainties by requiring that there be a judgment set out on
a separate document--distinct from any opinion or memorandum--which provides the basis for
the entry of judgment.” Over the next four decades, problems arose because courts sometimes
failed to comply with the separate document requirement, thus failing to trigger the time limits
for post-judgment motions and appeals. The 2002 amendments to Civil Rule 58 and Appellate
Rule 4 addressed this problem. Those amendments specified when a separate document is
necessary; they also set outer limits on post-judgment motions and appeal time limits by
providing that if a separate document is required, then judgment is considered to be entered when
the judgment is entered in the civil docket and “the earlier of these events occurs: (A) it is set out
in a separate document; or (B) 150 days have run from the entry in the civil docket.” Civil Rule
58(c)(2); see also Appellate Rule 4(a)(7)(A)(ii). The 2002 amendments did not, however,
address the question of what constitutes a “separate document.” The 2002 Committee Note to
Rule 58 observes: “No attempt is made to sort through the confusion that some courts have found
in addressing the elements of a separate document. It is easy to prepare a separate document that

? For this purpose, a judgment dismissing a case for lack of subject matter jurisdiction is
a judgment like any other. The district court erred in reasoning that it “could not enter a
judgment in a case in which it has no jurisdiction.” After all, courts always have jurisdiction to
determine their jurisdiction. See, e.g., Rosado v. Wyman, 397 U.S. 397, 403 n.3 (1970) (noting
“the truism that a court always has jurisdiction to determine its own jurisdiction™).

-3-
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recites the terms of the judgment without offering additional explanation or citation of authority.
Forms 31 and 32 provide examples.” :

This brief summary of the separate document requirement’s history suggests no particular
reason to think that the goals of the requirement would be thwarted by the Tenth Circuit’s
“judicial exception to Rule 58 ... for final orders containing neither a discussion of the court's
reasoning nor any dispositive legal analysis.” Warren, 507 F.3d at 1243 n.2. Viewed from a
different angle, it might be said that the “judicial exception” is not really an exception at all;
rather it might be seen to proceed from the view that when the final order contains no reasoning
or analysis the final order itself can constitute the separate document.

In any event, this aspect of the Warren opinion does not present an innovation; the line of
cases noting this “exception” existed at the time of the 2002 amendments. Now, as then, this
seems a matter that need not be further addressed in the Rules.

III. Mallis and the 2002 amendments

Recognizing that Warren had filed a notice of appeal, the Warren court dealt in a footnote
with the question of whether that decision to file a notice of appeal waived the requirement of a
separate document. The court’s analysis is worth noting because it appears to misconstrue the
effect of the 2002 amendments to Appellate Rule 4(a):

For purposes of appellate jurisdiction, a party-at least prior to the 2002
amendments to Rule 58(b)-could waive Rule 58's separate judgment requirement:
“[1]f the only obstacle to appellate review is the failure of the district court to set
forth its judgment on a separate document, there would appear to be no point in
obliging appellant to undergo the formality of obtaining a formal judgment.”
Mallis, 435 U.S. at 386, 98 S.Ct. 1117 (internal quotations omitted), called into
doubt by Outlaw v. Airtech Air Conditioning and Heating, Inc., 412 F.3d 156,
162-163 (D.C. Cir. 2005) (Roberts, J.). Under Mallis, we have appellate
jurisdiction per 28 U.S.C. § 1291 to consider Plaintiff's appeal despite the district

“court's failure to enter a separate Rule 58 judgment following entry of its dismissal
order. Moreover, even assuming the 2002 amendments to Rule 58(b) supercede
Mallis, we have appellate jurisdiction in this case because 150 days have elapsed
since the district court entered its dismissal order. See Fed. R.App. P.
4(a)(7)(A)(ii); Outlaw, 412 F.3d at 163.°

Appellate Rule 4(a)(7)(B) settles the question with which the Warren court was wrestling
in this footnote. Rule 4(a)(7)(B) provides: “A failure to set forth a judgment or order on a
separate document when required by Federal Rule of Civil Procedure 58(a)(1) does not affect the

3 Warren, 507 F.3d at 1242 n.1.
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validity of an appeal from that judgment or order.” The 2002 Committee Note explains:

New Rule 4(a)(7)(B) is intended both to codify the Supreme Court's holding in
Mallis and to make clear that the decision whether to waive the requirement that
the judgment or order be set forth on a separate document is the appellant's alone.
It is, after all, the appellant who needs a clear signal as to when the time to file a
notice of appeal has begun to run. If the appellant chooses to bring an appeal
without waiting for the judgment or order to be set forth on a separate document,
then there is no reason why the appellee should be able to object. All that would
result from honoring the appellee's objection would be delay.

Although the Warren court appeared to think that the D.C. Circuit’s decision in Outlaw
called Mallis into doubt, that is not how I read Outlaw. (It would be surprising if then-Judge
Roberts — the author of the Outlaw opinion and a member of the Appellate Rules Committee at
the time the 2002 amendments were under discussion — were to think that the 2002 amendments
overruled Mallis.) Outlaw does note that the 2002 amendments to Appellate Rule 4(a) changed
prior law, but the prior law to which Outlaw refers is the pre-2002 rule that if a separate
document was required and not provided then the appeal time did not begin to run. Ihave bolded
the relevant language in the block quote below to highlight the Outlaw court’s chain of
reasoning:

Prior to December 1, 2002, that oversight would have saved Outlaw's appeal
without the need to consider Appellate Rule 4(a)(2): her time to appeal runs
from the entry of judgment, and thus would not even begin to run until the
district court clerk entered the separate document required by Rule 58.... Our
dismissal of her appeal at most would only have temporarily postponed our ability -
to reach the merits, because on remand the district court would simply enter the
separate document required by Rule 58, allowing Outlaw then to file a timely
appeal. Indeed, because such paper shuftling serves “no practical purpose,”
Bankers Trust Co. v. Mallis, 435 U.S. 381, 385 ... (1978), our cases have held that
we could have taken jurisdiction directly and dispensed with the detour to the
district court....

The rules were changed in 2002, however, precisely to address the
problem that a failure to comply with the separate document rule meant that
the time to appeal never expired because it never began to run.

Outlaw, 412 F.3d at 162-63 (emphasis added) (citations omitted).

In sum, the Warren court erroneously states that the 2002 amendments might have
overruled Mallis. The Warren court’s neglect of Rule 4(a)(7)(B) also led it to an erroneous view
of the timing of Warren’s appeal. To determine the effect of the appeal, the court wished to
identify the time at which the appeal became effective. It reasoned:

o -5-
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First, Fed. R.App. P. 4(a)(1) generally provides that a notice of appeal must be
filed with the district clerk within 30 days after entry of the judgment. Second,
Fed. R.App. P. 4(a)(2) provides “[a] notice of appeal filed after the court
announces a decision ... but before the entry of judgment ... is treated as filed on
the date of and after the entry.” See FirsTier Mtg. Co. v. Investors Mtg. Ins. Co.,’
498 U.S. 269, 276 ... (1991). If, as here, the district court never enters a separate
Rule 58 judgment, then judgment is deemed entered 150 days after entry of the
court's final decision or order.

Warren, 507 F.3d at 1244. Based on this reasoning, the court concluded that “[p]laintiff's notice
of appeal had no effect on the district court's jurisdiction to address his ‘motion to reconsider’
because the district court never entered a separate judgment and 150 days had not elapsed since
entry of the court's dismissal order.” Id. at 1245.

I would submit that this analysis errs. Under Rule 4(a)(7)(B), Warren’s appeal was
“valid[]” despite the court’s failure to provide a separate document. However, the Warren court
provided an additional, and sounder, rationale for its conclusion that the district court had
jurisdiction to rule on the Rule 59(e) motion: It also reasoned that the filing of the timely Rule
59(e) motion suspended the previously-taken appeal, thus re-vesting the district court with
jurisdiction to determine the motion.

The interesting question in this context is whether the Rule 59(e) motion was indeed
timely. If Warren had never filed a notice of appeal, it would be indisputable that his July 28,
2006 motion was timely because the dismissal was never entered on a separate document and
150 days had not yet run from the entry of the dismissal order in the civil docket. See Civil Rule
58(c)(2). The question is whether, by filing the notice of appeal and thus waiving the separate
document requirement, Warren should be viewed as having triggered a conclusion that his
deadline for postjudgment motions ran from the June 23, 2006 dismissal. I think that such a
conclusion would be flawed. The 2002 Committee Note to Rule 4 expressly rejects an analogous
line of reasoning with respect to appeal deadlines:

The final circuit split addressed by the amendment to Rule 4(a)(7)
concerns the question whether an appellant who chooses to waive the separate
document requirement must appeal within 30 days ... from the entry in the civil
docket of the judgment or order that should have been set forth on a separate
document but was not. In Townsend v. Lucas, 745 F.2d 933 (5th Cir. 1984), the
district court dismissed a 28 U.S.C. § 2254 action on May 6, 1983, but failed to
set forth the judgment on a separate document. The plaintiff appealed on January
10, 1984. The Fifth Circuit dismissed the appeal, reasoning that, if the plaintiff
waived the separate document requirement, then his appeal would be from the
May 6 order, and if his appeal was from the May 6 order, then it was untimely
under Rule 4(a)(1)....
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The Committee agrees with the majority of courts that have rejected the
Townsend approach. In drafting new Rule 4(a)(7)(B), the Committee has been
careful to avoid phrases such as “otherwise timely appeal” that might imply an
endorsement of Townsend.

I thus believe that the Warren court was correct in viewing Warren’s Rule 59(e) motion as
timely, and also correct in concluding that this motion suspended the effectiveness of the prior
notice of appeal and provided the district court with jurisdiction to rule on the motion.

* * *

In conclusion, the Warren court evidently overlooked Appellate Rule 4(a)(7)(B), and this
error-led to the flaws in reasoning identified in Part III of this memo. The present question is
“whether Warren justifies any action by the Committee. I would suggest that no such action is
required at this time. '

Encls.
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MEMORANDUM

DATE: March 13, 2008
TO: Advisory Committee on Appellate Rules
FROM: Catherine T. Struve, Reporter

RE: Item No. 07-AP-1

Judge Diane Wood has asked the Committee to consider whether Appellate Rule
4(c)(1)’s “prison mailbox rule” should be clarified. In particular, Judge Wood suggests that the
Committee consider clarifying the Rule’s position concerning the prepayment of first-class
postage. Questions concerning postage have arisen in two recent Seventh Circuit cases — United
States v. Craig, 368 F.3d 738 (7th Cir. 2004), discussed in Part IL.A of this memo, and Ingram v.
Jones, 507 F.3d 640 (7th Cir. 2007), discussed in Part II.B. Copies of both those decisions are
enclosed.

Rule 4(c)(1) provides:

If an inmate confined in an institution files a notice of appeal in either a civil or a
criminal case, the notice is timely if it is deposited in the institution's internal mail
system on or before the last day for filing. If an institution has a system designed
for legal mail, the inmate must use that system to receive the benefit of this rule.
Timely filing may be shown by a declaration in compliance with 28 U.S.C. § 1746
or by a notarized statement, either of which must set forth the date of deposit and
state that first-class postage has been prepaid.

Several issues arise with respect to the prepayment of postage. First, does the rule require
prepayment of postage when the institution has no legal mail system? Second, does the rule
require prepayment of postage when the institution has a legal mail system and the inmate uses
that system? And third, when the rule requires prepayment of postage, is that requirement
jurisdictional?

Part I of this memo provides background on Rule 4(c). Part II discusses the issues noted
above. Part III concludes.
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I Background and nature of the “prison mailbox rule”

This section reviews the history and development of the “prison mailbox rule.”' Rule
4(c) — complemented by Rule 3(d)(2),? and paralleled by Rule 25(a)(2)(C)’ — provides the current
incarnation of that rule as it applies to notices of appeal. But before the Rules took special
account of prisoner filings, two Supreme Court cases dealt with the challenges that arise when
inmates in institutions file appeals or other documents. Part I.A. discusses those two key
Supreme Court decisions — Fallen v. United States* and Houston v. Lack’ — and then analyzes the
Rules that currently govern inmate filings. Part I.B. reviews the Committee’s discussions in
2004 concerning a proposal to amend the Rule.

A.  Prior caselaw and the current rules

The Court’s 1964 decision in Fallen is noteworthy because the concurring opinion
prefigures the reasoning of Houston. In Fallen, the district judge assured the defendant at the
time of sentencing on January 15th that he had a right to an appeal. On January 29th -- after the
time for appeal had expired -- the clerk of the court received letters from the defendant seeking
both a new trial and an appeal. The prisoner had dated the letters January 23 and had mailed them
in a single envelope that was not postmarked but showed a government frank. The court of
appeals held that both the new trial motion and the notice of appeal were untimely. The Supreme
Court reversed. It found “no reason ... to doubt that petitioner's date at the top of the letter was

! Part L.A. of this memo is adapted from § 3950.12 of the forthcommg new edition of
Federal Practice and Procedure, Vol. 16A.

2 Rule 3(d)(2) provides: “If an inmate confined in an institution files a notice of appeal in
the manner provided by Rule 4(c), the district clerk must also note the date when the clerk
docketed the notice.”

3 Rule 25(a)(2)(C) provides:

Inmate filing. A paper filed by an inmate confined in an institution is timely if
deposited in the institution's internal mailing system on or before the last day for
filing. If an institution has a system designed for legal mail, the inmate must use
that system to receive the benefit of this rule. Timely filing may be shown by a
declaration in compliance with 28 U.S.C. § 1746 or by a notarized statement,
either of which must set forth the date of deposit and state that first-class postage
has been prepaid.

4 378 U.S. 139 (1964).

5 487 U.S. 266 (1988).
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an accurate one and that subsequent delays were not chargeable to him.”® Reasoning that the

“petitioner did all he could under the circumstances,” the Court “decline[d] to read the Rules so

rigidly as to bar a determination of his appeal on the merits.”” The four concurring Justices

would have reached the same result on a different line of reasoning: “[A] defendant incarcerated

in a federal prison and acting without the aid of counsel files his notice of appeal in time, if,

within the 10-day period provided by the Rule, he delivers such notice to the prison authorities

for forwarding to the clerk of the District Court. In other words, in such a case the jailer is in
_effect the clerk of the District Court within the meaning of [Criminal] Rule 37.”

The Supreme Court revisited the question of inmate filings almost a quarter of a century
later, in Houston v. Lack. Twenty-seven days after entry of the judgment dismissing his pro se
habeas petition, Houston deposited a notice of appeal with the prison authorities for mailing to
the court. The record did not reveal when the authorities actually mailed the letter, but the
prison’s mail log could support an inference that Houston gave the wrong P.O. box number for
the federal district court. The district clerk stamped the notice “filed” 31 days after entry of
judgment —i.e., one day late. Ultimately, the court of appeals dismissed the appeal as untimely.’

The Supreme Court reversed. It adopted the reasoning of the concurring opinion in Fallen
and held that Houston had filed his notice within the 30-day period when, three days before the
deadline, he delivered the notice to the prison authorities for forwarding to the district clerk."
The Court emphasized the unique difficulties faced by prisoners litigating pro se: They have no
choice but to file by mail; they have to trust that the prison authorities will process the mail
without delay; they have no ready way to check that the filing timely arrived in the clerk’s office;
and they lack the option other litigants have of (as a last resort) making a filing in person if the
mailed filing does not timely arrive.!" The dissenters in the Houston case agreed that “the Court's
rule makes a good deal of sense” and dissented “only because it is not the rule that we have
promulgated through congressionally prescribed procedures.”"

6 378 U.S. at 143-44.
7 1d. at 144.

¥ 1d. (Stewart, J., joined by Clark, Harlan & Brennan, JJ., concurring). The case was
decided under what was then Criminal Rule 37(a).

? 487 U.S. at 268-69.
1 Id. at 270.
' 1d. at 270-72.

"2 1d. at 277 (Scalia, J., joined by Rehnquist, C.J., and O’Connor & Kennedy, JJ.,
dissenting).
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Soon after the Houston decision the Supreme Court amended its own rules to incorporate
the result it had reached in that case. In the 1990 revision of the Supreme Court Rules, Rule 29.2
was amended to provide that a document filed in the Supreme Court “by an inmate confined in
an institution” is timely if “deposited in the institution's internal mail system on or before the last
day for filing and ... accompanied by a notarized statement or declaration in compliance with 28
U.S.C. §1746” stating the date of deposit and that first-class postage was prepaid."

The Houston decision and the revised Supreme Court Rule were in turn the basis for a
new Appellate Rule 4(c), added by the 1993 amendments."* This subdivision provides that a
notice of appeal by an inmate confined in an institution is timely if deposited in the institution's
internal mail system, within the prescribed appeal time, for mailing to the court. The 1993
version of Rule 4(c) left undefined the term “internal mail system”; the rulemakers in 1998
amended Rule 4(c) to provide that if the institution has a system designed for legal mail, the
inmate must use it in order to have the benefit of Rule 4(c). Adjustments also were made, both in
1993 and 1998, to the time allowed for appeals by other parties, based on the recognition that
several days may elapse between deposit in the institution’s mail system and actual delivery to

¥ Supreme Court Rule 29.2 currently provides:

A document is timely filed if it is received by the Clerk within the time
specified for filing; or if it is sent to the Clerk through the United States Postal
Service by first-class mail (including express or priority mail), postage prepaid,
and bears a postmark, other than a commercial postage meter label, showing that
the document was mailed on or before the last day for filing; or if it is delivered
on or before the last day for filing to a third-party commercial carrier for delivery
to the Clerk within 3 calendar days. If submitted by an inmate confined in an
institution, a document is timely filed if it is deposited in the institution's internal
mail system on or before the last day for filing and is accompanied by a notarized
statement or declaration in compliance with 28 U.S.C. § 1746 setting out the date
of deposit and stating that first-class postage has been prepaid. If the postmark is
missing or not legible, or if the third-party commercial carrier does not provide
the date the document was received by the carrier, the Clerk will require the
person who sent the document to submit a notarized statement or declaration in
compliance with 28 U.S.C. § 1746 setting out the details of the filing and stating
that the filing took place on a particular date within the permitted time.

'* The version of Rule 4(c) adopted in 1993 read in relevant part: “If an inmate confined
in an institution files a notice of appeal in either a civil case or a criminal case, the notice of
appeal is timely filed if it is deposited in the institution's internal mail system on or before the last
day for filing. Timely filing may be shown by a notarized statement or by a declaration (in
compliance with 28 U.S.C. § 1746) setting forth the date of deposit and stating that first-class
postage has been prepaid.”
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the clerk of the district court.”

The amended rule is not limited to prisoners; it applies to any “inmate confined in an
institution.” It applies in both civil and criminal actions. Some courts have held that it is not
limited to persons appearing pro se, so long as it is the prisoner, not a lawyer, who is filing the
notice of appeal. Although the rule in terms applies only to notices of appeal, some courts have
extended the Houston decision and, later, Rule 4(c), to some other district-court filings as well.
Rule 25(a)(2)(C) extends the prison mailbox rule to filings in the court of appeals.

The general rule is that an appellant bears the burden of showing that the appeal is timely,
and courts have applied this principle to inmates.'® Timely filing may be shown by a notarized
statement or declaration stating the date of deposit and stating that first-class postage has been
prepaid. Courts have disagreed on whether the inmate must file this statement or declaration

15 Rule 4(c)(2) now provides: “If an inmate files the first notice of appeal in a civil case
under this Rule 4(c), the 14-day period provided in Rule 4(a)(3) for another party to file a notice
of appeal runs from the date when the district court dockets the first notice.” And Rule 4(c)(3)
provides: “When a defendant in a criminal case files a notice of appeal under this Rule 4(c), the
30-day period for the government to file its notice of appeal runs from the entry of the judgment
or order appealed from or from the district court's docketing of the defendant's notice of appeal,
whichever is later.”

16 See Grady v. United States, 269 F.3d 913, 916-17 (8th Cir. 2001) (applying Rule
4(c)’s prison mailbox rule to the filing of Section 2255 motions and stating that the movant
“bears the ultimate burden of proving his entitlement to benefit from the rule”); Porchia v.
Norris, 251 F.3d 1196, 1198 (8th Cir. 2001) (“[A]n appellant must prove that necessary
preconditions to the exercise of appellate jurisdiction-including the timely filing of a notice of
appeal-have been fulfilled.”).

But see Garvey v. Vaughn, 993 F.2d 776, 781 (11th Cir. 1993) (“Houston places the
burden of proof for the pro se prisoner's date of delivering his document to be filed in court on
the prison authorities, who have the ability to establish the correct date through their logs.”);
Faile v. Upjohn Co., 988 F.2d 985, 989 (9th Cir. 1993) (“When a pro se prisoner alleges that he
timely complied with a procedural deadline by submitting a document to prison authorities, the
district court must either accept that allegation as correct or make a factual finding to the contrary
upon a sufficient evidentiary showing by the opposing party.”). In United States v. Grana, the
court extended Houston to delay by prison officials in delivering notice of entry in criminal case
to prisoner, and held that government had burden to establish date of delivery. “The prison will
be the party with best and perhaps only access to the evidence needed to resolve such
questions. ... We therefore interpret Houston as placing the burden on the prison of establishing
the relevant dates. This allocation of the burden of proof provides the proper motivation for
prison authorities to keep clear and accurate mail logs, which are so essential to preserving
appellate rights.” United States v. Grana, 864 F.2d 312, 316-17 (3d Cir. 1989).

-5-

338



with the notice of appeal,'” or whether it can instead be filed later.'® Rule 4(c) does not explicitly
address the question of timing, stating merely that “[t]imely filing may be shown” by means of
the declaration or statement. The 1993 Committee Note ignores this timing question, but the
minutes of the spring 1991 Advisory Committee meeting show that the Advisory Committee
intended not to require the filing of the statement with the notice.'” The Committee’s decision

'” In a case where the clerk received the notice of appeal after the time for filing had run
out, the Eighth Circuit held that the prisoner’s failure to provide proof of timely delivery when he
first appealed prevented application of the prison mailbox rule:

We perceive no good reason to allow an appellant to establish timely filing on
remand (the second bite at the apple) when nothing hinders the appellant from
proving timely filing when he first appeals. To permit remand for limited
fact-finding by a district court when the appellant does not, in the first instance,
demonstrate timely filing encourages delay and wasteful use of scarce judicial
resources. We acknowledge that remand may be appropriate in the rare case in
which the prisoner and the warden present conflicting proof of timeliness, or
when other complicated circumstances exist.

Porchia v. Norris, 251 F.3d 1196, 1199 (8th Cir. 2001). But in a thoughtful opinion less than
half a year later on behalf of a panel including two of the same judges, Judge Bye held that the
statement need not always be filed at the same time as the notice of appeal. See Grady v. United
States, 269 F.3d 913, 917 (8th Cir. 2001), discussed in the following footnote. A later Eighth
Circuit decision applied Grady. See Sulik v. Taney County, Mo., 316 F.3d 813, 814 (8th Cir.
2003).

'8 Grady v. United States, 269 F.3d 913, 917 (8th Cir. 2001) (“The literal terms of the
Rule do not require a prisoner to accompany his motion with proof of timely filing and proper
postage. The Rule mandates only that a prisoner submit such proof. While it might be sensible to
require prisoners to file their affidavits at the same time they file their motions or notices of
appeal, it would be imprudent for a court to graft this new requirement onto Rule 4(c) ....”);
Sulik v. Taney County, Mo., 316 F.3d 813, 814 (8th Cir. 2003) (“The prisoner is not required to
attach his affidavit or statement to his notice of appeal.” But if the prisoner unduly delays filing
the statement, the court can give it less weight or even refuse to consider it. ); United States v.
Ceballos-Martinez, 371 F.3d 713, 716 n.4 (10th Cir. 2004) (“While we note that the text of the
rule does not require the prisoner to file this attestation at any particular time, at the very least,
the prisoner must file it before we resolve his case. If the prisoner fails to do so, we lack
Jurisdiction to consider his appeal. Thus, to avoid dismissal of their appeals, we strongly
encourage all prisoners to include with their notices of appeal a declaration or notarized
statement in compliance with Rule 4(c)(1).” ) (emphasis in original).

' The minutes of that meeting explain: “Judge Logan suggested omitting the
requirement that a notice of appeal be accompanied by a statement concerning the date of deposit
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makes sense, since the declaration or statement would be unnecessary in cases where the clerk’s
office notes that it has received the notice within the time for filing. Where the notice has not
been timely received by the clerk’s office, it seems likely that courts will require the statement or
declaration described by Rule 4(c)(1), though two circuits have indicated that the statement or
declaration need not be provided if the prison has a legal mailing system and the prisoner uses
that system.?

B. 2004 Advisory Committee discussion concerning Rule 4(c) -

Part II of this memo discusses the issues raised by Judge Wood. A different, though
related, aspect of practice under the prison mailbox rule was brought to the Committee’s
attention a few years ago. The following excerpt from the minutes of the Committee’s spring
2004 meeting provides a summary:

Prof. Philip A. Pucillo, Assistant Professor of Law at Ave Maria School of
Law, has directed the Committee's attention to inconsistencies in the way that the
"prison mailbox rule" of Rule 4(c)(1) is applied by the circuits....

The circuits disagree about what should happen when a dispute arises over
whether a paper was timely filed and the inmate has not filed the affidavit
described in the rule. Some circuits dismiss such cases outright, holding that the
appellate court lacks jurisdiction in the absence of evidence of timely filing. Other
circuits remand to the district court and order the district court to take evidence on
the issue of whether the filing was timely. And still other circuits essentially do
their own factfinding - holding, for example, that a postmark on an envelope
received by a clerk's office is sufficient evidence of timely filing. Prof. Pucillo has
proposed that Rule 4(c)(1) be amended to clarify this issue.

The Committee briefly discussed this suggestion at its November 2003
meeting. The Committee tabled further discussion to give Mr. Letter an

of the notice in the institutional mailing system. He noted that if the notice is not received by the
court within the time for filing, the court may require the appellant to supply such a statement.
Judge Logan moved that at page two of the memorandum line 18 be amended by placing a period
after ‘filing’, by striking the words ‘and it is accompanied’, and by adding in the same place
‘Timely filing may be shown’, and by adding at the end of the line, ‘by a’. Judge Boggs
seconded the motion and it carried five to two.”

0 United States v. Ceballos-Martinez, 371 F.3d 713, 717 (10th Cir. 2004) (“If a prison
lacks a legal mail system, a prisoner must submit a declaration or notarized statement setting
forth the notice's date of deposit with prison officials and attest that first-class postage was
pre-paid.”) (emphasis in original); Ingram v. Jones, 507 F.3d 640, 644 (7th Cir. 2007).
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opportunity to ask the U.S. Attorneys about their experience with this issue and
get some sense of whether and how federal prosecutors believe that Rule 4(c)(1)
should be amended.

Mr. Letter reported that the U.S. Attorneys have not found that this issue is
a problem. In general, when a question arises about the timeliness of a filing by a
prisoner, U.S. Attorneys find it easier to respond to the prisoner's filing on the
merits than to engage in litigation over timeliness. The Department does not
believe that Rule 4(c)(1) needs to be amended.

A member said that he did not think that the problem identified by Prof.
Pucillo was serious enough to warrant amending Rule 4(c)(1). Other members
agreed. '

Minutes of Spring 2004 Meeting of Advisory Committee on Appellate Rules, at 33.

The question of whether the absence of the declaration or statement described in Rule
4(c)(1)’s third sentence dooms an appeal was starkly presented in a case decided just months
after the Committee’s spring 2004 meeting. As described by Judge Hartz in his dissent from the
denial of rehearing en banc:

The issue addressed in the panel opinion is whether Defendant satisfied the prison
mailbox rule by depositing his notice of appeal with the prison mail system by
September 25, 2002. It is uncontested that he did; the government does not
dispute that the notice of appeal was mailed by the prison in an envelope
postmarked September 24, 2002. Nevertheless ... the panel reads “may” in Federal
Rule of Appellate Procedure 4(c)(1) to say “must,” and dismisses Defendant's
appeal because the rule required him to establish compliance with the prison
mailbox rule by means of either a declaration in compliance with 28 U.S.C.

§ 1746 or a notarized statement.

United States v. Ceballos-Martinez, 387 F.3d 1140, 1141 (10th Cir. 2004) (Hartz, J., joined by
Briscoe & Lucero, JJ., dissenting from denial of rehearing en banc).”!

2! See also United States v. Smith, 182 F.3d 733, 734 n.1 (10th Cir. 1999) (“Although
Smith is a pro se inmate purporting to have filed his notice of appeal within the prison's internal
mail system on April 20, 1998, we do not apply the Houston v. Lack ... pro se prisoner mailbox
rule because Smith's declaration of a timely filing did not, as required, ‘state that first-class
postage has been prepaid.” Fed. R.App. P. 4(c)(1).”). (The Smith court, however, held Smith’s
appeal timely based on another rationale.)
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II. Issues relating to prepayment of postage

Unlike the Supreme Court rule which it resembles, Rule 4(c) has always treated the
payment of postage in a different sentence than the one that states under what conditions an

inmate’s “notice is timely.” This raises the question whether prepayment of postage is a
condition of timeliness; Part II.A. considers this question.

Since the 1998 amendments, Rule 4(c)(1) has included three sentences: the first stating
when an inmate’s notice is timely; the second requiring use of a prison’s legal mail system if one
exists; and the third (which mentions prepayment of postage) stating a way in which “[t]imely
filing may be shown.” If an inmate falls within and complies with the second sentence, does the
third sentence’s reference to postage prepayment apply? Part IL.B. notes that two circuits
(including the Seventh) have answered this question in the negative.

Assuming that Rule 4(c) requires prepayment of postage in at least some circumstances,
what are the consequences of failure to comply with that requirement? Is the failure a
jurisdictional defect, and thus not subject to waiver? Or is it a violation of an inflexible claim-
processing rule, which can be waived by the other party’s failure to timely object? Part II.C
discusses these possibilities.

A. Does the rule require prepayment of postage when the institution has no legal
mail system?

As discussed in Part I1.B. below, some courts have held Rule 4(c)(1)’s third sentence
inapplicable to filings by inmates in institutions with legal mail systems. But when the
institution has no legal mail system, the third sentence is clearly apposite, and the question is
whether that sentence imposes a requirement that the inmate prepay the postage at the time he or
she deposits the notice in the prison mail system.?

The Seventh Circuit has held that it does impose such a requirement. In United States v.
Craig, the court dismissed an inmate’s notice of appeal as untimely because

[h]is affidavit states that he deposited the notice in the prison mail system on
. March 20, 2003, but not that he prepaid first-class postage. Rule 4(c)(1) requires

22 Part II.A. does not discuss the related but distinct question posed in the Ceballos-
Martinez case, where the postmark showed the notice actually was mailed by the prison prior to
the appeal deadline and the question was whether the inmate’s failure to submit the statement or
declaration described in the third sentence of Rule 4(c)(1) rendered the appeal untimely. Judge
Hartz’s critique of the outcome in Ceballos-Martinez is persuasive, but that issue is not the focus
of Judge Wood’s current suggestion to the Committee and, thus, is not treated in detail in this
memo.
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the declaration to state only two things; 50% is not enough. The postage
requirement is important: mail bearing a stamp gets going, but an unstamped
document may linger. Perhaps that is exactly what happened: Craig may have
dropped an unstamped notice of appeal into the prison mail system, and it took a
while to get him to add an envelope and stamp (or to debit his prison trust account
for one). The mailbox rule countenances some delay, but not the additional delay
that is inevitable if prisoners try to save 37¢ plus the cost of an envelope.

United States v. Craig, 368 F.3d 738, 740 (7th Cir. 2004) (empbhasis in original).”

Assuming that Rule 4(c)(1) does require prepayment of postage, the requirement should
not be that the inmate himself or herself has prepaid the postage, but only that (to quote the Rule)
the postage “has been prepaid.” In particular, if the prison has a legal obligation to pay the
postage for inmates’ legal mail,?* then the Rule should not be read to require prepayment by the
inmate (as opposed to by the prison).”

There will, however, be times when an inmate has no funds and can assert no legal right
to have the prison pay the postage.”® If the lack of postage prevents the notice from timely

2 Cf Hodges v. Frasier, No. 97-50917, 1999 WL 155667, at *1 (5th Cir. Mar. 10, 1999)
(unpublished opinion) (“Hodges failed to file timely objections to the magistrate judge's report
and recommendation. The objections were timely mailed but were returned because of
insufficient postage.... [T]he ‘mailbox rule’ does not relieve a prisoner from doing all that he can
reasonably do to ensure that the clerk of court receives documents in a timely manner.... Failure
to place proper postage on outgoing prison mail does not constitute compliance with this
standard.”).

2 Cf. Ingram, 507 F.3d at 644 n.7 (“Pursuant to a 1981 consent decree, Stateville is
obligated to provide appropriate envelopes and pay for postage for all legal mail of the
inmates.”).

3 See Ingram, 507 F.3d at 645 (“The statement in Rule 4(c)(1) that ‘first-class postage
has been prepaid’ encompasses the notion that the postage has actually been prepaid, either by
the prisoner or by the institution.”). '

26 Rush, one of the petitioners in Ingram, lacked funds to pay for postage and had not yet
secured a loan from the prison at the time he deposited his notice of appeal in the prison mail
system. The court, reasoning that “[a]lthough prisoners have right of access to courts, they do
not have right to unlimited free postage,” held that “[p]ostage was not prepaid at the time of
deposit because Rush did not secure his right to an exemption for a loan from the warden.” 507
F.3d at 645.
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proceeding through the mail,”’ then the current Rule can be read to provide that the inmate’s
failure to prepay the postage precludes the inmate from showing timely filing.

One might argue that this result is correct. As the Craig court noted, failure to prepay the
postage will add to the delay created by the prison mailbox rule. And as a point of comparison, if
a non-incarcerated litigant who chooses to file a notice of appeal by mail fails to prepay the
requisite postage, and the notice of appeal arrives after the appeal deadline, the litigant’s appeal
will be time-barred”® unless the litigant qualifies for, and convinces the district court to provide,
an extension of time on the basis of excusable neglect or good cause.”

On the other hand, the inmate’s situation is distinguishable from that of the non-
incarcerated litigant in two ways: The inmate may lack ways to make money to pay for the
postage, and the inmate cannot use the alternative of walking to the courthouse and filing the
notice of appeal by hand. Cf. Houston, 487 U.S. at 271 (“Other litigants may choose to entrust

27 If a postmark dated on or before the deadline for taking an appeal shows that the notice
timely proceeded through the mail, then the postmark itself ought to demonstrate that the inmate
qualifies for the prison mailbox rule. See Part .B. above, discussing Judge Hartz’s argument to
that effect in his dissent from the denial of rehearing en banc in Ceballos-Martinez.

? See, e.g., 16A Federal Practice & Procedure § 3949.1 (“Deposit of the notice of appeal
in the mail ordinarily is not enough if the notice is not actually received in the clerk's office
within the designated time.”).

®  Ramseur v. Beyer, though it did not involve a failure to prepay postage, provides a
possible analogy:

Ramseur's notice of appeal was mailed on April 10th, a full six days before the
30-day time period expired. Yet it was not “filed” until April 23rd, thirteen days
later. Ramseur asserts that this delay was inexplicable and thus qualifies as
excusable neglect. We agree. Because his notice of appeal was filed only seven
days late, granting Ramseur an extension does not raise overall fairness concerns.
More importantly, the delay was not attributable to counsel's bad faith. Rather,
Ramseur's notice of appeal was untimely despite counsel's diligent efforts at
compliance. By mailing the notice of appeal on April 10th, Ramseur's counsel
reasonably believed that it would be filed within the 30-day time period. Further,
counsel, upon learning of the delay, acted expeditiously to cure it, by promptly
moving for an extension under Rule 4(a)(5).

Ramseur v. Beyer, 921 F.2d 504, 506 (3d Cir. 1990). Similarly, one can imagine a situation
involving the failure to prepay postage that might involve excusable neglect. For example, the
litigant might affix what he or she believes to be the correct amount of first-class postage but the
actual first-class rate is a few pennies higher, leading the post office to reject the mailing.
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their appeals to the vagaries of the mail ... but only the pro se prisoner is forced to do so by his
situation.”).

B. Does the rule require prepayment of postage when the institution has a legal
mail system and the inmate uses that system?

Rule 4(c)(1) mentions prepayment of first-class postage in its third sentence: “Timely
filing may be shown by a declaration in compliance with 28 U.S.C. § 1746 or by a notarized
statement, either of which must set forth the date of deposit and state that first-class postage has
been prepaid.” The placement of the reference to postage prepayment in the third sentence — and
not elsewhere — in Rule 4(c)(1) raises the question of whether postage prepayment is required
when an inmate comes within Rule 4(c)(1)’s second sentence by using the prison’s legal mail
system.

The Seventh Circuit has held that Rule 4(c)(1) does not require postage prepayment when
a prisoner uses the prison’s legal mail system. In such an instance, the inmate comes within Rule
4(c)(1)’s second sentence, which provides that “[i]f an institution has a system designed for legal
mail, the inmate must use that system to receive the benefit of this rule.” In Ingram v. Jones, 507
F.3d 640 (7th Cir. 2007), Ingram ““admittedly failed to affix first-class postage” when he
deposited his notice of appeal in the prison’s legal mail system. Id. at 642. But the court held his
appeal timely, reasoning that “he satisfies the second sentence of Rule 4(c)(1) and [thus] receives
the benefit of the Rule, without our consideration of the third sentence.” Id. at 644.

The Tenth Circuit has expressed a similar reading of Rule 4(c)(1):

The Rule has the following structure. The first sentence establishes the mailbox
rule itself (i.e., a notice of appeal is timely filed if given to prison officials prior to
the filing deadline). The second sentence is written as a conditional statement,
stating that if the prison has a legal mail system, then the prisoner must use it as
the means of proving compliance with the mailbox rule. The third sentence
applies to those instances where the antecedent of the second sentence is not

- satisfied (i.e., where there is not a legal mail system).

United States v. Ceballos-Martinez, 387 F.3d 1140, 1144 (10th Cir. 2004).

One might quibble with the Ceballos-Martinez court’s reasoning, because the court relies
in large part on its view of the “structure” of Rule 4(c)(1). A possible problem with relying on
the provision’s structure is that the third sentence (concerning the declaration or statement) dates
from the 1993 amendments, but the second sentence (concerning the legal mail system) was
added by the 1998 amendments. Thus, at least as to the period of time between the effective
dates of the 1993 and 1998 amendments, the Ceballos-Martinez court’s “structural” rationale
would have been unavailable. A better explanation might be that when an inmate uses an
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institution’s legal mail system, the system will be designed to provide proof of the date of
deposit, and thus Rule 4(c)(1)’s third sentence — which concerns how “[t]imely filing may be
shown” — need not come into play since the legal mail log itself will show whether the filing was
timely.*

The Ingram court’s approach thus seems reasonable; but it is not inevitable that all
circuits will adopt this approach. Some circuits may in the future hold that even when the inmate
uses the prison’s legal mail system, the inmate must submit the declaration or statement showing
that postage was prepaid. And even within a circuit that takes Ingram’s approach, an inmate
might rely on that approach to his or her detriment, if the inmate is mistaken in his or her belief
that the relevant prison’s system qualifies as a “legal mail” system under Rule 4(c)(1). For these
reasons, the Tenth Circuit provided “[a] word of caution” in a decision that post-dates Ceballos-
Martinez: '

[A]lthough an inmate seeking to take advantage of the mailbox rule must use the
prison's legal mail tracking system where one is in place, it would be unwise to
rely solely on such a system. If an inmate relying on a prison legal mail system
later learns that the prison's tracking system is inadequate to satisfy the mailbox
rule, it would be best if an alternative notarized statement or perjury declaration
establishing timely filing were already in place. Therefore, although inmates with
an available legal mail system should assert in their filings that they did use that
legal system, they would be wise, at least for the sake of thoroughness, to also
include a notarized statement or perjury declaration attesting to the date of
transmission and stating that postage has been prepaid.

Price v. Philpot, 420 F.3d 1158, 1166 (10th Cir. 2005). The Price court suggested that the
Ceballos-Martinez court’s view might not persist: “Although dicta in Ceballos-Martinez
suggests that in this Circuit a notarized statement or perjury declaration is required only in the
case of an inmate who does not have access to a legal mail system ..., a future case may hold
otherwise.” Price, 420 F.3d at 1166 n.7.

C. When the rule requires prepayment of postage, is that requirement
jurisdictional?

If a court considers postage-prepayment a requisite to timeliness under Rule 4(c)(1), that
court might conclude that prepayment of postage under the current Rule 4(c)(1) is a jurisdictional

0 Cf United States v. Craig, 368 F.3d 738, 740 (7th Cir. 2004) (noting that use of a
prison’s legal mail system “provides verification of the date on which the notice was
dispatched”); 1998 Committee Note to Appellate Rule 4(c) (“Some institutions have special
internal mail systems for handling legal mail; such systems often record the date of deposit of
mail by an inmate, the date of delivery of mail to an inmate, etc.”).
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requirement rather than a non-jurisdictional claim-processing rule.*’ The rulemakers, however,
could alter such a result.

Prior to the Supreme Court’s decisions in Kontrick v. Ryan, 540 U.S. 443 (2004), and
Eberhart v. United States, 546 U.S. 12 (2005) (per curiam), it could have made sense to treat a
postage-prepayment requirement set by Rule 4(c)(1)* as a jurisdictional prerequisite.”” After all,
if one views the prepayment of postage as critical to the application of the prison mailbox rule,
then one views postage prepayment as critical to timely filing of the notice of appeal. And timely
filing of the notice was widely considered, prior to Kontrick and Eberhart, as a jurisdictional
requirement. See, e.g., United States v. Robinson, 361 U.S. 220, 229 (1960) (“[Criminal] Rule
45(b) says in plain words that ‘* * * the court may not enlarge * * * the period for taking an
appeal.’ The courts have uniformly held that the taking of an appeal within the prescribed time is
mandatory and jurisdictional.”).

3! A different possibility is that a court might apply Rule 3(a)(2)’s directive that “[a]n
appellant's failure to take any step other than the timely filing of a notice of appeal does not affect
the validity of the appeal, but is ground only for the court of appeals to act as it considers
appropriate, including dismissing the appeal.” I do not discuss this possibility in the text,
because I assume that if a court reads Rule 4(c)(1) to require prepayment of postage as a
prerequisite to timely filing under the prison mailbox rule, then such a court would be likely to
view prepayment of postage as part of the “timely filing of a notice” rather than as an “other”
step that can be excused under Rule 3(a)(2).

32 This discussion assumes, for purposes of argument, that Rule 4(c)(1) does require
prepayment of postage. -

3 For example, the Eighth Circuit’s discussion in Porchia v. Norris suggests such a
view:

The requirements of Rule 4 are mandatory and jurisdictional, and thus we
may not lightly overlook a potential timing defect.... In the ordinary case, a party
desiring to proceed in federal court bears the burden of establishing the court's
jurisdiction....

Porchia has failed to carry his burden in this instance. Porchia has not
explained whether his corrections facility has a separate legal mailing system. He
has not indicated whether he used such a mailing system, if indeed the prison
operates one. He did not attach an affidavit or a notarized statement setting forth
the date of deposit into the prison mail system, and attesting that first-class
postage has been prepaid.

Porchia v. Norris, 251 F.3d 1196, 1198 (8th Cir. 2001).
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As the Committee is aware, Kontrick criticized the Robinson Court’s use of the phrase
“mandatory and jurisdictional.” “Clarity would be facilitated,” the Kontrick Court explained, “if
courts and litigants used the label ‘jurisdictional’ not for claim-processing rules, but only for
prescriptions delineating the classes of cases (subject-matter jurisdiction) and the persons
(personal jurisdiction) falling within a court's adjudicatory authority.” Kontrick, 540 U.S. at 454-
55. Then, in Eberhart, a unanimous Court reinterpreted Robinson:

Robinson is correct not because the District Court lacked subject-matter
Jjurisdiction, but because district courts must observe the clear limits of the Rules
of Criminal Procedure when they are properly invoked. ... Robinson has created
some confusion because of its observation that “courts have uniformly held that
the taking of an appeal within the prescribed time is mandatory and
Jurisdictional.”....

As we recognized in Kontrick, courts “have more than occasionally used
the term ‘jurisdictional’ to describe emphatic time prescriptions in rules of court.”
.... The resulting imprecision has obscured the central point of the Robinson
case-that when the Government objected to a filing untimely under Rule 37, the
court's duty to dismiss the appeal was mandatory. The net effect of Robinson,
viewed through the clarifying lens of Kontrick, is to admonish the Government
that failure to object to untimely submissions entails forfeiture of the objection,
and to admonish defendants that timeliness is of the essence, since the
Government is unlikely to miss timeliness defects very often.**

More recently still, the Court in Bowles v. Russell, 127 S. Ct. 2360 (2007), held that Rule
4(a)(6)’s 14-day time limit on reopening the time to take a civil appeal is mandatory and
jurisdictional. The Bowles Court focused on the fact that the 14-day time limit is set not only in
Rule 4(a)(6) but also in 28 U.S.C.§ 2107(c). The Court cited a string of cases stating that appeal
time limits are “mandatory and jurisdictional,” as well as a couple of 19th-century cases
viewing statutory appeal time limits as jurisdictional.”® The majority acknowledged that a
number of the cases that characterized appeal time limits as “mandatory and jurisdictional” had
relied on United States v. Robinson, and that it had in recent decisions “questioned Robinson’s
use of the term ‘jurisdictional’”’; but the majority maintained that even those recent cases “noted

% Eberhart, 546 U S. at 17-18.

3 Bowles, 127 S. Ct. at 2363-64 (citing Griggs v. Provident Consumer Disc. Co., 459
U.S. 56, 61 (1982) (per curiam); Hohn v. United States, 524 U.S. 236, 247 (1998); Torres v.
Oakland Scavenger Co., 487 U.S. 312, 314-315 (1988); and Browder v. Director, Dep 't of
Corrs., 434 U.S. 257, 264 (1978)).

3 Bowles, 127 S. Ct. at 2364 (citing Scarborough v. Pargoud, 108 U.S. 567, 568 (1883),
and United States v. Curry, 6 How. 106, 113 (1848)).
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the jurisdictional significance of the fact that a time limit is set forth in a statute,” and it stated
that “[r]egardless of this Court's past careless use of terminology, it is indisputable that time
limits for filing a notice of appeal have been treated as jurisdictional in American law for well
over a century.”’ The majority thus concluded that “[j]urisdictional treatment of statutory time
limits makes good sense.... Because Congress decides whether federal courts can hear cases at
all, it can also determine when, and under what conditions, federal courts can hear them.”*

It makes sense for the Committee to consider Bowles’s implications for the prison
mailbox rule. An initial question might be whether the rulemakers have authority to adopt a rule
like Rule 4(c)(1) if — as Bowles holds — statutory appeal time limits are jurisdictional.
Fortunately, that question has already been answered by the Court’s reasoning in Houston.
Although Houston was decided well prior to the Bowles decision, the Houston Court addressed
and rejected the argument that the statutory nature of the Section 2107 civil appeal deadline
deprived the Court of authority to adopt a “prison mailbox” rule:

Respondent stresses that a petition for habeas corpus is a civil action ... and that
the timing of the appeal here is thus ... subject to the statutory deadline set out in
28 U.S.C. § 2107. But, as relevant here, § 2107 merely provides:

“[N]o appeal shall bring any judgment, order or decree in an action, suit or
proceeding of a civil nature before a court of appeals for review unless notice of
appeal is filed, within thirty days after the entry of such judgment, order or
decree.”

The statute thus does not define when a notice of appeal has been “filed” or
designate the person with whom it must be filed, and nothing in the statute
suggests that, in the unique circumstances of a pro se prisoner, it would be
inappropriate to conclude that a notice of appeal is “filed” within the meaning of
§ 2107 at the moment it is delivered to prison officials for forwarding to the clerk
of the district court.

Houston, 487 U.S. at 272.

Houston of course concerned the adoption of a judicially-crafted prison mailbox rule, but
its reasoning also supports the conclusion that the rulemakers possess authority to adopt such a
rule: Section 2107 sets a time limit for filing, but does not define when filing occurs or with
whom the notice of appeal must be filed. Thus, the longstanding view that the rulemakers lack

37 See Bowles, 127 S. Ct. at 2364 & n.2 (discussing United States v. Robinson, 361 U.S.
220, 229 (1960); Kontrick v. Ryan, 540 U.S. 443 (2004); and Eberhart v. United States, 546 U.S.
12 (2005) (per curiam)).

3% Bowles, 127 S. Ct. at 2365.
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authority to alter the courts’ subject matter jurisdiction (absent a specific statutory delegation of
authority for that purpose) poses no obstacle to the adoption of a prison mailbox rule such as
Rule 4(c)(1). '

Having concluded that Rule 4(c)(1) is valid, it remains for us to ask whether that Rule’s
requirements are jurisdictional. A number of courts have held, post-Bowles, that appeal-time
requirements set only by Rule and not by statute are not jurisdictional.** A Rule 4(c)(1) postage-
prepayment requirement could thus be regarded as a claim-processing rule rather than a
jurisdictional requirement. But it is not clear that courts will uniformly adopt the view that all
non-statutory, rule-based requirements are for that reason non-jurisdictional.

Some courts have reasoned that when Rule 4 fills in details concerning the nature of the
appeal-time deadline in Section 2107, those gap-filling provisions in Rule 4 themselves take on
jurisdictional status. Thus, although Rule 4(a)(4)’s tolling provisions are absent from Section
2107, the Ninth Circuit has held that the time limits incorporated by Rule 4(a)(4)(A)’s reference
to “timely” tolling motions must be jurisdictional (if Rule 4(a)(4)(A) is actually to be effective in
tolling Section 2107's jurisdictional appeal time limits): :

Bowles does not specifically discuss Fed. R.App. P. 4(a)(4), the tolling provision
relevant here. The government argues that “Rule 4(a) does not incorporate a
statutory time limit in its provision of tolling for Rule 59(e) or Rule 60 motions”
and therefore that any failure to comply with the rule should be immunized
against belated attack. However, although Fed. R.App. P. 4(a)(4) does not contain
language from 28 U.S.C. § 2107, which lacks a tolling provision, the Supreme
Court's decision in Bowles suggests that the same characterization applies: “Today
we make clear that the timely filing of a notice of appeal in a civil case is a
jurisdictional requirement.” /d.

And even if Bowles did not settle the matter with respect to Fed. R.App. P.
4(a)(4), we could not consider the underlying order granting the Rule 41(g)
motion. In order to accept the government's argument, we would have to grant the
jurisdictional benefit of tolling while denying the tolling rule's jurisdictional
significance. We cannot defeat logic or text in this manner. If Fed. R.App. P.
4(a)(4) is jurisdictional, the government's motion does not qualify for tolling
because it was filed outside the time frame specified in that rule. See Fed. R.App.
P. 4(a)(4)(iv), (vi) (permitting tolling for such motions only if they are filed within
- 10 days of entry of judgment). If Fed. R.App. P. 4(a)(4) is non jurisdictional,

* Examples are the defendant’s deadline for taking a criminal appeal under Rule
4(b)(1)(A), see United States v. Martinez, 496 F.3d 387, 388 (5th Cir. 2007); United States v.
Garduno, 506 F.3d 1287, 1290-91 (10th Cir. 2007), and Rule 4(b)(4)’s authorization of
extensions of criminal appeal time for excusable neglect of good cause, see Garduno, 506 F.3d at
1290-91. '
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satisfaction of that provision (or forfeiture of a claim that the government failed to
satisfy it) would not enable us to ignore the jurisdictional 60-day rule of Fed.
R.App. P. 4(a)(1). See Bowles, 127 S.Ct. at ----, Slip Op. at 8. Under either
interpretation of Fed. R.App. P. 4(a)(4), the government's notice of appeal was
untimely as to Judge Cooper's underlying order granting the Rule 41(g) motion
and must be dismissed for lack of jurisdiction.

United States v. Comprehensive Drug Testing, Inc., 513 F.3d 1085, 1100-01 (9th Cir. 2008)
(empbhasis in original) (footnotes omitted).*

Likewise, though the 150-day cap set by Civil Rule 58 and Appellate Rule 4(a)(7)(A)(ii)
— for instances when a separate document is required but never provided — does not appear in
Section 2107,* the Ninth Circuit has reasoned that the cap is jurisdictional:

28 U.S.C. § 2107(a) and Federal Rule of Appellate Procedure 4(a)(1) require that
a notice of appeal be filed in a civil case "within 30 days after the judgment or
order appealed from is entered." Fed. R.App. P. 4(a)(1)(A). Because the district
court did not enter judgment on the order to compel arbitration, CCI had 180 days
to appeal the order. See Fed. R.App. P. 4(a)(7)(A)(ii); see also Bowles v. Russell,
--- U.S. ----, 127 S.Ct. 2360, 2363, 168 L.Ed.2d 96 (2007) (stating that "the taking
of an appeal within the prescribed time is mandatory and jurisdictional" (internal
quotation marks omitted)).

CCl filed its first notice of appeal of the district court's order compelling
arbitration on May 16, 2005, 287 days after the order was entered on August 2,
2004. This is well beyond the 180 days allowed by Federal Rule of Appellate
Procedure 4(a)(7)(A)(ii). CCI's appeal of the district court's order compelling
arbitration is untimely, and we lack jurisdiction to hear the appeal of that issue.

Comedy Club, Inc. v. Improv West Associates, 514 F.3d 833, 841-42 (9th Cir. 2007) (as amended
Jan. 23, 2008).

It is thus possible that a court which reads Rule 4(c)(1) to set prepayment of postage as a |
prerequisite to a timely appeal could conclude, post-Bowles, that the postage-prepayment
requirement is jurisdictional (at least with respect to civil appeals). That conclusion is not

% By contrast, the Sixth Circuit panel majority in National Ecological Foundation v.
Alexander, 496 F.3d 466, 476 (6th Cir. 2007), held that “where a party forfeits an objection to the
untimeliness of a Rule 59(e) motion, that forfeiture makes the motion ‘timely’ for the purpose of
Rule 4(a)(4)(A)(iv).”

1 Section 2107 simply sets an appeal deadline of “thirty days after the entry of” the
relevant judgment, order or decree; it does not define “entry.”
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inevitable, however; some courts might instead reason that a requirement set only in Rule 4(c)
and not in any statute is not, under Bowles, jurisdictional. In any event, because Rule 4(c)
constitutes permissible gap-filling by the rulemakers, the rulemakers have authority to alter Rule
4(c)’s requirements. Thus, it would be possible to amend Rule 4(c) to provide that failure to
prepay postage is not always fatal to timeliness. For example, the rule might be amended to
excuse failure to prepay postage if the inmate has no money with which to pay the postage and no
right to require the prison to pay it.

III. Conclusion

Published opinions intepreting Rule 4(c)(1) are relatively rare; most decisions applying
the prison mailbox rule are unpublished and nonprecedential. But the caselaw discussed in this
memo suggests that courts may disagree about whether Rule 4(c)(1) always requires prepayment
of postage as a condition of timely filing under the prison mailbox rule, and, if so, whether that
requirement is jurisdictional. A lack of clarity on such matters is undesirable, since failure to
comply with a jurisdictional requirement is fatal to an appeal, and even a non-jurisdictional
requirement can doom an appeal when an objection is properly raised. If the Committee feels
that an amendment to Rule 4(c)(1) is desirable, Bowles would appear to pose no barrier to further
rulemaking concerning the contours of the prison mailbox rule.

Encls.
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MEMORANDUM

DATE: March 13, 2008
TO: Advisory Committee on Appellate Rules
FROM: Catherine T. Struve, Reporter

RE: Item No. 08-AP-B

A Judge Alan D. Lourie of the U.S. Court of Appeals for the Federal Circuit has expressed
concern that litigants are abusing the cross-appeal briefing length limits set by Appellate Rule
28.1(e), and he asks the Committee to consider amending the Rule to eliminate such abuses. A
copy of Judge Lourie’s February 7, 2008 letter to Judge Stewart is enclosed. Also enclosed is a
March 11, 2008 letter from Fritz Fulbruge summarizing appellate clerks’ views concerning the
practicability of enforcing a provision such as that suggested by Judge Lourie.

Part I of this memo describes Rule 28.1(¢)’s length limits and summarizes Judge Lourie’s
concerns and proposal. Part II discusses possible arguments for and against the proposal.

L. Existing length limits and Judge Lourie’s proposed amendment

Appellate Rule 28.1, which took effect December 1, 2005, governs briefing in situations
involving cross-appeals. Rule 28.1(c) provides that there will be four briefs: (1) appellant’s’
principal brief, (2) appellee’s principal and response brief, (3) appellant’s response and reply
brief, and (4) appellee’s reply brief. Concerning length limitations, Rule 28.1(e) sets page limits
and (alternatively) type-volume limits as follows:

° Appellant’s principal brief:
o 30 pages, or
o 14,000 words, or
o) 1,300 lines of text

° Appellee’s principal and response brief:
o 35 pages, or
o 16,500 words, or

' Rule 28.1(b) sets as default rules that (1) the first party to file a notice of appeal is
designated the “appellant,” and (2) if parties file notices of appeal on the same day, the plaintiff
in the proceeding below is the “appellant.”
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o 1,500 lines of text

° Appellant’s response and reply brief:
o 30 pages, or ‘
o 14,000 words, or
o 1,300 lines of text

L Appellee’s reply brief:
o 15 pages, or
o 7,000 words, or
o 650 lines of text.

The Committee Note explains that the Rule “permits the appellee's principal and response
brief to be longer than a typical principal brief on the merits because this brief serves not only as
the principal brief on the merits of the cross-appeal, but also as the response brief on the merits
of the appeal.” Similarly, the Rule “permits the appellant's response and reply brief to be longer
than a typical reply brief because this brief serves not only as the reply brief in the appeal, but
also as the response brief in the cross-appeal.”

Though the Rule thus enlarges the permitted length of the principal-and-response brief
and the response-and-reply brief to account for the fact that such briefs serve a double function,
the Rule does not allocate the permitted length as between the two components. This forms the
root of Judge Lourie’s concern. He describes instances in which the combined briefs devote
almost all of the permitted.length to a discussion of the appeal, and use a relatively tiny amount
of space to discuss the cross-appeal. He argues that this allows litigants improperly to expand
their discussion of issues relating to the appeal. He also suggests that “it may well be that some
cross-appeals are filed precisely in order to gain added word count for responding to a principal
appeal.”

Judge Lourie suggests that his concerns could be addressed by “insert[ing] into the rule a
proviso that in an appeal containing a cross-appeal, no more than 14,000 words in a second brief
may be devoted to the subject matter of a principal appeal,” and that “no more than 7,000 words
in a third brief in such a case may be devoted to the subject matter of the main appeal.” Judge
Lourie does not suggest specific wording for the proposal; one way to word such an amendment

2 In theory, Judge Lourie’s concerns could alternatively be addressed by requiring
separate briefing on the appeal and the cross-appeal. However, Judge Lourie does not make such
a suggestion, and the Committee rejected that possibility during its consideration of the proposal
that led to the adoption of Rule 28.1. See, e.g., Minutes of Spring 2002 Meeting of Advisory
Committee on Appellate Rules, April 22, 2002, at 8 (noting DOJ’s view that requiring separate
briefing “would significantly increase the number of pages that would have to be drafted by
parties and considered by courts and create problems regarding cross-references and other
matters”).
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might be as follows:

Rule 28.1. Cross-Appeals

(e) Length.

(1) Page Limitation. Unless it complies with Rule 28.1(e)(2) and (3), the
appellant's principal brief must not exceed 30 pages; the appellee's principal and
response brief, 35 pages (of which no more than 30 pages may discuss subject
matter unrelated to the cross-appeal); the appellant's response and reply brief, 30

pages (of which no more than 15 pages may discuss subject matter unrelated to
the cross-appeal); and the appellee's reply brief, 15 pages.

(2) Type-Volume Limitation.

(A) The appellant's principal brief orthe-appettant'sresponse-and-repty
brief-is acceptable if:

(i) it contains no more than 14,000 words; or

(ii) it uses a monospaced face and contains no more than 1,300
lines of text. ‘

(B) The appellee's principal and response brief is acceptable if:

(1) it contains no more than 16,500 words (of which no more than

14,000 words may discuss subject matter unrelated to the cross-
appeal); or

(ii) it uses a monospaced face and contains no more than 1,500
lines of text (of which no more than 1,300 lines may discuss
subject matter unrelated to the cross-appeal).

(C) The appellant's response and reply brief is acceptable if:
(i) it contains no more than 14,000 words (of which no more than

7.000 words may discuss subject matter unrelated to the
cross-appeal); or

(ii) it uses a monospaced face and contains no more than 1,300
lines of text (of which no more than 650 lines may discuss subject
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matter unrelated to the cross-appeal).

(D) The appellee's reply brief is acceptable if it contains no more than half
of the type volume specified in Rule 28.1(€)(2)(A).

* * *

IL. Assessing the proposed amendment

Judge Lourie’s concern seems well-founded in the sense that when extra length is
permitted because there is a cross-appeal, the extra length ought to be used for purposes of
litigating the issues relating to the cross-appeal — not to gain additional pages for use in
discussing issues that relate only to the appeal. And it certainly would be improper for a litigant
to file a cross-appeal solely for the purpose of obtaining extra pages for use in litigating issues
relating to the appeal.

It might be questioned, though, how likely it is that a litigant would file a cross-appeal in
order to gain extra space. The cross-appeal would provide such a litigant with an opportunity for
at most five extra pages® of briefing on issues unrelated to the cross-appeal;* meanwhile, by
taking the cross-appeal, the cross-appellant would have provided his or her opponent with an
opportunity for up to fifteen extra pages of briefing on issues unrelated to the cross-appeal.
Concededly, it is theoretically possible to imagine ways in which a litigant could flip these
numbers around: The litigant, anticipating that the opponent will take an appeal, could file a
notice of appeal early so as to be deemed the “appellant” (thus getting the fifteen extra pages of
briefing space by virtue of their opponent’s cross-appeal). Or, likewise, a plaintiff, learning that
the defendant has filed a notice of appeal, could file a notice of appeal the same day so as to be
deemed the “appellant.” But neither of those stratagems would be foolproof, since both hinge on
Rule 28.1(b)’s definition of the “appellant” and that definition can be altered by, inter alia, court
order.’” Moreover, there exist a number of means for deterring (or otherwise addressing)
frivolous appeals (including frivolous cross-appeals). The opponent can move to dismiss the

3 For purposes of simplicity I am using pages as the unit of measure here; but the same
point could be made using either words or lines as the relevant unit.

* 1 do not count the appellee-cross-appellant’s 15-page reply brief in this calculation,
because that brief “must be limited to the issues presented by the cross-appeal.” Appellate Rule
28.1(c)(4).

> Rule 28.1(b) provides: “The party who files a notice of appeal first is the appellant for
the purposes of this rule and Rules 30 and 34. If notices are filed on the same day, the plaintiff in
the proceeding below is the appellant. These designations may be modified by the parties'
agreement or by court order.”
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appeal;® sanctions can be sought against the offending litigant and its counsel (for example, under
Appellate Rule 38);" and/or sanctions can be sought against counsel under 28 U.S.C. § 1927.°

In addition, the feasibility of Judge Lourie’s proposal is unclear. The Advisory
Committee considered that question back in 2002, when it was discussing the proposal that led to
the adoption of Rule 28.1:

A member asked whether two separate word limits could apply to Brief Three
[i.e., the appellant’s response and reply brief]. The cross-appeal may raise only a
minor issue, one that the appellant/cross-appellee could easily address in 1000
words. In this situation, the appellant/cross-appellee is essentially allowed to file a
13,000-word reply brief. Other members thought it impracticable to try to assign
word limits to portions of Brief Three, as it is often difficult to distinguish which
part of Brief Three is responding to the cross-appeal and which part is replying to
Brief Two's response to the appeal. Mr. Fulbruge said that the clerks would have
difficulty enforcing such a rule.’

The enclosed letter from Fritz Fulbruge summarizing the results of his recent survey of the
appellate clerks indicates that the other clerks echo Fritz’s prediction concerning the difficulty of
enforcing such a provision.

In sum, though the concern that Judge Lourie identifies is a legitimate one, the magnitude

of the problem might be questioned and the feasibility of the proposed solution is in some doubt.

Encls.

6 See, e.g., United States v. Mason, 343 F.3d 893, 894 (7th Cir. 2003) (“Rule 27 of the
Federal Rules of Appellate Procedure, which governs motions in appeal proceedings, does not
specify when a motion to dismiss can be filed; and appellees are urged to move to dismiss
frivolous appeals before briefing, in order to save the parties' money and the court's time.”).

7 Appellate Rule 38 provides: “If a court of appeals determines that an appeal is
frivolous, it may, after a separately filed motion or notice from the court and reasonable
opportunity to respond, award just damages and single or double costs to the appellee.”

¥ Section 1927 provides: “Any attorney or other person admitted to conduct cases in any
court of the United States or any Territory thereof who so multiplies the proceedings in any case
unreasonably and vexatiously may be required by the court to satisfy personally the excess costs,
expenses, and attorneys' fees reasonably incurred because of such conduct.”

’ Minutes of Spring 2002 Meeting of Advisory Committee on Appellate Rules, April 22,
2002, at 9.
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Hnited Btates Tourt of Appeals
for the Hederal Cirouit

@humbers of 717 Madison Place, N.J.
(_Ala.n @. Tourie Washington, B.A. 20439
@irenit Judge (202) 633-5851

February 7, 2008

Honorable Carl E. Stewart
Chairman
Advisory Committee on Appellate Rules
United States Court of Appeals
for the Fifth Circuit
2299 United States Courthouse
300 Fannin Street
Shreveport, LA 71101

Dear Judge Stewart:

| write to you in your capacity as Chairman of the Advisory Committee
on Appellate Rules. My concern is the amendment of the word count rule
several years ago in which, in cases of cross-appeals, the word count for
the second brief, appellee’s brief in response to the principal appeal and
principal brief on the cross-appeal, was increased from 14,000 to 16,500,
and for the third brief, appellants’ reply brief in the principal appeal and
response to the cross-appeal, from 7,000 to 14,000. My observation is that
the change in the rules is being abused, in contravention of the spirit of the
amendments.

An example is as follows: in a case recently before our court, the
second brief containing the appellee’s response to the principal appeal and
his first brief on the cross-appeal contained 16,488 words, for a total of 72
pages, in accordance with the new rule. The subject matter of the cross-
appeal, however, consisted of 2 pages, which one can estimate consumed
about 460 words. Thus, whereas the increase in word count was intended
to accommodate the need to address the cross-appeal in addition to
defending against the principal appeal, in our example about 16,000 words
were devoted to the main appeal. That was not what the change was
intended to accomplish or permit. A response brief to a principal appeal
should not exceed 14,000 words.
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Honorable Carl E. Stewart | -2- February 7, 2008 |

Moreover, continuing with my example, the third brief, intended to
reply on the main appeal and to respond on the cross-appeal, contained
12,899 words in 56 pages, of which 4 pages were devoted to the cross-
appeal, perhaps about 920 words on the cross-appeal, hence almost
12,000 on the main appeal. A reply brief by an appellant should be limited
to 7,000 words. It goes without saying that the cross-appeal was rather
 minor, leading to the suspicion that it was a ruse intended to permit an
invalid expansion of word count for the main appeal. In fact, it may well be
that some cross-appeals are filed precisely in order to gain added word
count for responding to a principal appeal. The current rule may even
encourage that behavior.

We have seen this before; the above example is not rare. Another
recent one also involved a minor cross-appeal. While the second brief did
not consume a large word count, the third brief, the reply by the appellant
on the main appeal and the response on the cross-appeal, contained
12,260 words and 54 pages, of which only 7 pages addressed the minor
cross-appeal. Thus, appellant was able to use approximately 10,670
words, rather than 7,000, to reply on his principal appeal.

A remedy for this abuse may be simply to insert into the rule a
proviso that in an appeal containing a cross-appeal, no more than 14,000
words in a second brief may be devoted to the subject matter of a principal
appeal. Additionally, no more than 7,000 words in a third brief in such a
case may be devoted to the subject matter of the main appeal.

| Such an amendment would restore word count to the real purpose
that the amendments were intended to accomplish and prevent abuse by
counsel.
I hopé the committee will consider this proposal.
Sincerely,

[M%/Qﬁm‘

Alan D. Lourie

359



United States Court of Appeals

FIFTH CIRCUIT
OFFICE OF THE CLERK
CHARLES R. FULBRUGE III TEL. 504-310-7654
CLERK OF COURT 600 S. MAESTRI PLACE
: NEW ORLEANS, LA 70130
March 11, 2008

Professor Catherine T. Struve

University of Pennsylvania
Law School

3400 Chestnut Street

Philadelphia, PA 19104

Re: Question regarding briefs in cross-appeals
Dear Cathie:

As requested, I surveyed the appellate clerks concerning Federal Circuit Judge Lourie’s
suggestion to modify FED. R. App. P. 28.1 by:

... insert[ing] into the rule a proviso that in an appeal containing a
cross-appeal, no more than 14,000 words in a second brief may be
devoted to the subject matter of a principal appeal, and that no more
than 7,000 words in a third brief in such a case may be devoted to the
subject matter of the main appeal. '

Eleven appellate clerks have responded so far. While I may get more in a few days, I
wanted to make sure you had this information timely. Most clerks report no problems with
brief lengths in cross-appeals. A couple of responses note very infrequent issues.

All clerks believe applying Judge Lourie’s proposed rule would be very difficult, whether
a party or the court has to determine compliance. For a party, word processing software
“objectively” calculates the total number of “words” in a document. To my knowledge, only
a person could identify words “devoted to the subject matter of the main appeal” in
specified briefs. The party’s certificate of compliance then might have to assert adherence
to both the “objective” total word count limit for the brief, and the “subjective” content
related word count limit. A problem could arise if an opposing party disputes which words
are “devoted to the subject matter of the main appeal.” Many courts likely would not
welcome the burden required to resolve this issue. For the clerks, all see major problems
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if the initial burden for determining content related language and counting those words
falls on the court’s staff.

Please let me know if you need anything further.

Sincerely,

cc: Judge Carl E. Stewart
John Rabiej
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Calendar

Calendar for September—November 2008 (United

Page 1 of 1

States)
September October November
Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa
1 2 3 4 5 6 1 2 3 4 1

7 8 9 10 11 12 13
14 15 16 17 18 19 20
21 22 23 24 25 26 27
28 29 30

70D 150 22(P 20@

5 6 7 8 9 10 11
12 13 14 15 16 17 18
19 20 21 22 23 24 25
26 27 28 29 30 31

7.0 120 21D 280

2 3 4 5 6 7 8
9 10 11 12 13 14 15
16 17 18 19 20 21 22
23 24 25 26 27 28 29
30

54D 130 19 27.@

Sep 1 Labor Day

Sep 11 Patriot Day

Sep 22 Autumnal equinox
Oct9 Leif Erikson Day

Holidays and Observances:

§ Oct 13 Columbus Day
| Oct 31 Halloween

i Nov 1 All Saints

§ Nov 4 Election Day

Nov 11 Veterans Day
Nov 27 Thanksgiving Day

Calendar generated on www.timeanddate.com/calendar

http://www.timeanddate.com/calendar/print.html?year=2008 & country=1&typ=2&display=... 3/18/2008
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