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I.

Introduction

The Advisory Committee on Bankruptcy Rules met on October 2-3,2008, in Denver,
Colorado. The Committee considered a number of issues as more fully set out in the draft of the
minutes of that meeting, which is attached to this report as Exhibit A.
The Committee recommends Standing Committee approval for publication of the
preliminary draft of proposed amendments to one Rule and two Official Fonns.
Several information items are set out following the action items. They concern the
following matters: the status of previously-approved actions relating to the Bankruptcy Rules,
action taken after the Denver meeting to implement the National Guard and Reservists Relief Act
of 2008, the Committee's new project to revise the appellate provisions of the Bankruptcy Rules,
Bankruptcy Rules issues brought to the Standing Committee's attention by Chief Judge
Easterbrook and referred to this Committee for study, residential mortgage-related disclosure
rules that are currently being developed by the Committee, an update on the Forms
Modernization project, and changes in the membership of the Committee.
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11.

Action Items
A.

Preliminarv Draft of Proposed Amendment to Bankruptcy Rule 6003.

The Advisory Committee recommends that the Standing Committee approve the
attached draft of a proposed amendment to Bankruptcy Rule 6003 for publication for
comment.
1.

Synopsis of Preliminary Draft of Proposed Amendment to Bankruptcy Rule 6003.

Rule 6003 is amended to clarify that the requirement of a 2 1-day waiting period
before a bankruptcy court can enter certain orders at the beginning of a case,
including an order approving employment of counsel, does not prevent the court
from specifying an effective date for the order that is earlier than the date of its
issuance. The amendment also makes clear that the rule restricts only the issuance
of orders granting the specified relief, and not the entry of all orders that may
relate in some way to the specified motions or applications.
2.

Text of Preliminary Draft of Proposed Amendment to Bankruptcy Rule 6003
Attached as Exhibit B.

B.

Preliminarv Draft of Proposed Amendments to Bankruptcy Official Forms 22A
and 22C

The Advisory Committee recommends that the Standing Committee approve the
attached draft of proposed amendments to Official Forms 22A and 22C for publication for
comment.

I.

Synopsis of Preliminary Draft of Proposed Amendments to Of$cial Forms 22A
and 22C.

Official Forms 22A and 22C - Statement of Current Monthly Income and Means
Test Calculation for chapter 7 and chapter 13 cases respectively - are amended to
delete several references to "household" and "household size" and to replace them
with "number of persons" or "family size." These amendments to the Forms
implement more accurately the provisions of 5 707(b)(2)(A)(ii)(I) of the
Bankruptcy Code that allow means test deductions to be taken from current
monthly income based on IRS National and Local Standards.
Allowing the specified deductions to be based on household size leads to results
that are both over-inclusive and under-inclusive. If a debtor has dependents who
are not members of the debtor's household, an instruction that the debtor's
deduction take into account only household members results in a smaller
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deduction than IRS standards allow. On the other hand, if a debtor lives in a
household with persons the debtor does not support, allowing deductions to be
based on household size results in a greater deduction than the IRS standards
permit.
2.

111.

Text of Preliminary Drap of Proposed Amendments to Bankruptcy OfJicial Forms
22A and 22C Shown in the Attached Excerpted Copies of the Forms as Exhibits C
and D.

Information Items

A.

Publication of Proposed Amendments to Bankruptcy Rules

At the January 2008 meeting, the Standing Committee authorized the publication of a
preliminary draft of amendments to Bankruptcy Rules 1007, 1019,4004, and 7001. At the June
2008 meeting, the Standing Committee authorized the publication of a preliminary draft of
amendments to Bankruptcy Rules 1014, 1015, 1018, 5009, and 900 1, and a preliminary draft of
proposed new Bankruptcy Rules 1004.2 and 5012. The deadline for the submission of comments
on these proposals is February 17,2009. Thus far, we have received one comment on the
proposals. Public hearings on the proposals are scheduled for January 23,2009, in New York,
and February 6, 2009, in San Francisco.
The Advisory Committee will consider all of the comments submitted on these proposals,
whether in writing, or at the public hearings, during its March 2009 meeting. The Advisory
Committee anticipates that it will present these amendments, with appropriate changes, if any, to
the Standing Committee at its June 2009 meeting for approval and transmittal to the Judicial
Conference.
B.

Interim Rule and Official Form Amendments to Implement National Guard and
Reservists Relief Act of 2008

Subsequent to the Committee's Denver meeting, Congress passed and the President
signed the National Guard and Reservists Relief Act of 2008, which provides a temporary
exclusion from application of the means test for certain members of the National Guard and
reserve components of the Armed Services who become debtors in chapter 7 bankruptcy cases.
Because the new legislation takes effect on December 19,2008, changes in the relevant Official
Form and Bankruptcy Rule had to be implemented on an expedited basis. The Advisory
Committee by means of an email vote approved amendments to Official Form 22A and a new
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Interim Rule 1007-1, This recommendation was submitted to the Standing Committee by Judge
Rosenthal in an email communication dated November 3, 2008. The Standing Committee
approved the proposed Interim Rule and revisions to the Official Form, and sent them to the
Judicial Conference for its approval. That approval was obtained on November 18,2008, thus
allowing the changes to Official Form 22A to take effect as of December 19,2008. Those
changes are reflected in section 1C of the form, which is attached to this report as Exhibit C.
Interim Rule 1007-1has been sent to the courts for adoption as a local rule. Unless extended by
Congress, the Act will apply only to bankruptcy cases filed within the three-year period following
its effective date. The new exclusion from means testing applies in a given case only for the
period provided in the statute (i.e., while the debtor is on active duty and for 540 days thereafter).
Accordingly, the amended form and Interim Rule provide for a delayed means test form filing
requirement in appropriate cases, as well as for notice of that requirement.
C.

Proiect to Revise Part VIII of the Bankruptcy Rules

At the Denver meeting, the Advisory Committee voted to undertake a project to revise
Part VIII of the Bankruptcy Rules, which governs bankruptcy appeals. The goal of the project is
to bring the content, organization, and style of this part of the Bankruptcy Rules into closer
alignment with the Federal Rules of Appellate Procedure. A subcommittee of the Advisory
Committee has prepared a preliminary draft of a revision of the Part VIII rules, which it
presented to the Committee in Denver. In order to obtain the input of practitioners, academics,
and judges with substantial bankruptcy appeals experience, the Committee will host a miniconference on this topic in San Diego prior to its March 2009 meeting.
D.

Consideration of Issue Raised by Chief Judge Easterbrook in Zedan v. Habas

Chief Judge Frank Easterbrook brought to the attention of a member of the Standing
Committee an issue implicating the bankruptcy rules that he raised in a concurring opinion in
Zedan v. Habas, 529 F.3d 398,407 (7thCir. 2008), and Judge Rosenthal referred the matter to the
Advisory Committee. The issue raised by Chief Judge Easterbrook concerns Bankruptcy Rule
7001's classification of a proceeding to object to or revoke a discharge as an adversary
proceeding, the termination of which constitutes a final decision permitting appellate review
under 28 U.S.C. 8 158(d). He questioned whether it would be more appropriate to treat such
proceedings as contested matters, given their statutory designation as "core proceedings" and the
possibility that under the current rule an appeal from the denial of one creditor's objection to
discharge could be taken while other objections remain pending.
The Advisory Committee thoroughly considered the issue at the Denver meeting and
decided not to recommend an amendment of Rule 7001. Because of the importance of the
discharge to a debtor, the Advisory Committee favored the long-held position that the greater
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procedural protections available in an adversary proceeding are appropriate for most objections
to or attempts to revoke a discharge. The Committee was also of the view that cases in which
several different objections to a discharge are litigated sequentially are relatively rare and that
existing procedural mechanisms (e.g., consolidation, stay orders) can be employed to prevent
premature or piecemeal appeals.
Another bankruptcy rule issue raised by Zedan concerns the situation in which a party
opposing a debtor's discharge discovers, after the deadline for objecting to discharge but prior to
the granting of the discharge, fraud committed by the debtor. Because Zedan held that under
current Rule 4004 and 4 727(d) of the Bankruptcy Code a creditor in this situation can neither
object to discharge nor seek revocation of the discharge once it is entered, the Committee
concluded that this issue warranted further consideration. It therefore referred the matter to a
subcommittee and will discuss it further at its March meeting.

E.

Decision to Carry Over to March Meeting Amendments to Bankruptcy Rule 3001
and New Bankruptcv Rule 3002.1

The minutes of the Denver meeting reflect that the Advisory Committee voted to
recommend that the Standing Committee approve drafts of proposed amendments to Bankruptcy
Rule 3001 and a new Rule 3002.1 for publication for comment. These amendments would
require in chapter 13 cases the disclosure and itemization of amounts needed to cure residential
mortgage defaults occurring prior to bankruptcy and of changes in mortgage payment amounts
occurring during the pendency of the case. They also would create a procedure for bankruptcy
court resolution of any disputes over these amounts. Subsequent to the meeting, however, the
Chair made the decision to hold the rules for hrther consideration at the March meeting, in light
of a suggestion submitted to the Advisory Committee of the possible need for other amendments
to Rule 300 1.
F.

Forms Modernization Project Update

The Advisory Committee's Forms Modernization Project is continuing its review of the
bankruptcy forms and how the forms can be redesigned to improve the gathering and
presentation of information needed during bankruptcy cases and proceedings.
The project is currently focusing on three discrete tasks: analyzing existing bankruptcy
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forms to identify redundant or unnecessary information; evaluating alternative technologies for
getting information into the bankruptcy system and retrieving the information in formats that may
improve the ability ofjudicial users and other stakeholders to use the information in connection
with case administration and/or litigation; and considering form and question redesign and
simplification. The Advisory Committee believes an outside consultant could provide valuable
expertise in forms redesign, with the aim of improving the accessibility of the forms and the
accuracy of responses, as well as providing assistance to the Committee in structuring and
coordinating the upcoming phases of the project. The Committee has begun the process of
exploring the feasibility of retention of a consultant and identifying experts.
G.

Committee Membership

The Chief Justice has appointed three new members of the Advisory Committee. They
are Chief Bankruptcy Judge Judith Wizmur of the District of New Jersey, Michael St. Patrick
Baxter, Esquire, and David A. Lander, Esquire. They replace outgoing members Judge Irene M.
Keeley of the Northern District of West Virginia, Bankruptcy Judge Kenneth Meyers of the
Southern District of Illinois, and G. Eric Brunstad, Jr., Esquire.
Professor S. Elizabeth Gibson of the University of North Carolina School of Law has
succeeded Professor Jeffrey W. Morris of the University of Dayton School of Law as the
Advisory Committee's Reporter. Professor Morris served as Reporter for 10 years, including the
hectic six-month period after the enactment of the 2005 amendments to the Bankruptcy Code
when the Advisory Committee developed the Interim Rules and Forms to implement the new
law.
Attachments: Draft of Minutes of the Advisory Committee Meeting of October 2-3,2008
Text of Preliminary Draft of Proposed Amendment to Bankruptcy Rule 6003
Excerpted Copies of Official Forms 22A and 22C

Page -6-

TAB

PROPOSED AMENDMENT TO FEDERAL RULE
OF BANKRUPTCY PROCEDURE 6003'
Rule 6003. Interim and Final Relief Immediately
Following the Commencement of the Case -Applications
for Employment; Motions for Use, Sale, or Lease of
Property; and Motions for Assumption or Assignment of
Executory Contracts2

Except to the extent that relief is necessary to avoid
immediate and irreparable harm, the court shall not, within 2 1
days after the filing of the petition, -issue

an order

granting r e g m h g the following:
(a) an application under Rule 2014;
(b) a motion to use, sell, lease, or otherwise incur an
obligation regarding property of the estate, including a motion
to pay all or part of a claim that arose before the filing of the
petition, but not a motion under Rule 4001; and
(c) a motion to assume or assign an executory contract
or unexpired lease in accordance with

5 365.

*****

' New material is underlined, matter to be omitted is lined through.
Incorporates time computation amendments approved by the
Committee on Rules of Practice and Procedure and the Judicial
Conference that are due to take effect on December 1,2009, if the
Supreme Court approves and if Congress takes no action
otherwise. Accordingly, all references in the Rule and Committee
Note to 20 days have been changed to 21 days.
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COMMITTEE NOTE
The rule is amended to clarify that it limits the timing of the
entry of certain orders, but does not prevent the court from providing
an effective date for such an order that may relate back to the time of
the filing of the application or motion, or to some other date. For
example, while the rule prohibits, absent immediate and irreparable
harm, the court from authorizing the employment of counsel during
the first 21 days of a case, it does not prevent the court from
providing in an order entered after expiration of the 2 1-day period
that the relief requested in the motion or application is effective as of
a date earlier than the issuance of the order. In addition, it does not
prohibit the filing of an application or motion for relief prior to
expiration of the 2 1-day period. Moreover, nothing in the rule
prevents a professional from representing the trustee or a debtor in
possession pending the approval of an application for the approval of
the employment under Rule 2014.
The amendment also clarifies that the scope of the rule is
limited to granting the specifically identified relief set out in the
subdivisions of the rule. Deleting "regarding" from the rule clarifies
that the rule does not prohibit the court from entering orders in the
first 21 days of the case that may relate to the motions and
applications set out in (a), (b), and (c); it is only prohibited from
granting the relief requested by those motions or applications. For
example, in the first 21 days of the case, the court could grant the
relief requested in a motion to establish bidding procedures for the
sale of property of the estate, but it could not, absent immediate and
irreparable harm, grant a motion to approve the sale of property.
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B22A (Official Form 22A) (Chapter 7) (12110)

According to the information required to be entered on this statement
(check one box as directed in Part I, 111, or VI of this statement):
U T h e presumption arises.
U T h e presumption does not arise.
U T h e presumption is temporarily inapplicable.

Case Number:
(If known)
I

I

CHAPTER 7 STATEMENT OF CURRENT MONTHLY INCOME
AND MEANS-TEST CALCULATION
In addition to Schedules I and J, this statement must be completed by every individual chapter 7 debtor, whether or not filing
jointly. Unless the exclusion in Line 1C applies, joint debtors may complete a single statement. If the exclusion in Line 1C
applies, each joint filer must complete a separate statement.

I

Part I. MILITARY AND NON-CONSUMER DEBTORS
Disabled Veterans. If you are a disabled veteran described in the Declaration in this Part IA, (1) check the box at the
beginning of the Declaration, (2) check the box for "The presumption does not arise" at the top of this statement, and (3)
complete the verification in Part VIII. Do not complete any of the remaining parts of this statement.

.n

Declaration of Disabled Veteran. By checking this box, I declare under penalty of pejury that I am a disabled
veteran (as defined in 38 U.S.C. (j 3741(1)) whose indebtedness occurred primarily during a period in which I was on
active duty (as defined in 10 U.S.C. (j 101(d)(l)) or while I was performing a homeland defense activity (as defined in 32
U.S.C. (j90l(l)).
Non-consumer Debtors. If your debts are not primarily consumer debts, check the box below and complete the
verification in Part VIII. Do not complete any of the remaining parts of this statement.

q Declaration of non-consumer debts. By checking this box, I declare that my debts are not primarily consumer debts.
Reservists and National Guard Members; active duty or homeland defense activity. Members of a reserve component
of the Armed Forces and members of the National Guard who were called to active duty (as defined in 10 U.S.C.
4 lOl(d)(l)) after September 11,2001, for a period of at least 90 days, or who have performed homeland defense activity
(as defined in 32 U.S.C. 4 901(1)) for a period of at least 90 days, are excluded from all forms of means testing during the
time of active duty or homeland defense activity and for 540 days thereafter (the "exclusion period"). If you qualify for
this temporary exclusion, (1) check the appropriate boxes and complete any required information in the Declaration of
Reservists and National Guard Members below, (2) check the box for "The presumption is temporarily inapplicable" at the
top of this statement, and (3) complete the verification in Part VIII. During your exclusion period you are not required
to complete the balance of this form, but you must complete the form no later than 14 days after the date on which
your exclusion period ends, unless the time for ffing a motion raising the means test presumption expires in your
case before your exclusion period ends.

q Declaration of Reservists and National Guard Members. By checking this box and makmg the appropriate entries
below, I declare that I am eligible for a temporary exclusion fiom means testing because, as a member of a reserve
component of the Armed Forces or the National Guard
a. q I was called to active duty after September 11,2001, for a period of at least 90 days and
q I remain on active duty /or/
q I was released from active duty on
, which is less than 540 days before
this bankruptcy case was filed;
OR
b. q I am performing homeland defense activity for a period of at least 90 days /or/
q I performed homeland defense activity for a period of at least 90 days, terminating on
,which is less than 540 days before this bankruptcy case was filed.

I

B2ZA (Official Form ZZA) (Chapter 7) (12110)

National Standards: food, clothing and other items. Enter in Line 19A the "Total" amount from IRS
National Standards for Food, Clothing and Other Items for the applicable number of persons. (Thls
information 1s available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court.) The applicable
number of persons is the number that would currently be allowed as exemptions on your federal income tax
return, plus the number of any additional dependents whom you support.
National Standards: health care. Enter in Line a1 below the amount from IRS National Standards for Outof-Pocket Health Care for persons under 65 years of age, and in Llne a2 the 1RS National Standards for Outof-Pocket Health Care for persons 65 years of age or older. (This information is available at
www.usdoi.gov/ust/ or from the clerk of the bankruptcy court.) Enter in Line bl the applicable number of
persons who are under 65 years of age, and enter in Line b2 the applicable number of persons who are 65
years of age or older. (The applicable number of persons in each age category is the number in that category
that would cwently be allowed as exemptions on your federal income tax return, plus the number of any
additional dependents whom you support,) Multiply Line a1 by Line b 1 to obtain a total amount for persons
under 65, and enter the result in Line c 1. Multiply Line a2 by Line b2 to obtain a total amount for persons 65
and older, and enter the result in Line c2. Add Lines c l and c2 to obtaln a total health care amount, and
enter the result in Line 19B.

1 Persons under 65 years of age

I Persons 65 years of age or older

1

Local Standards: housing and utilities; non-mortgage expenses. Enter the amount of the IRS Housing and
Utilities Standards; non-mortgage expenses for the applicable county and Family size. (This information is
available at www.usdoi.~ov/ust/or from the clerk of the bankruptcy court). The applicable family size
c W h @ of &the adber &a$
9s exemptions on your federal income tax retun, plus
&p&$tly be
the rmmber df any additiob8@f";hm$
w 8 0 m , y 0 ~ ~ ~ ~
Local Standards: housing and utilities; mortgagelrent expense. Enter, in Line a below, the amount of the
IRS Housing and Utilities Standards; mortgagelrent expense for your county and Eamily size (this
informationrs available at www.usdoi.gov?u& or from the clerk b f the bankruptcy court) (the applicable
family size consists of the number that would currently be allowed as exemptions on your federal income tax
returd, plus the number of any additiodal dependents'whom you support); enter on Line b the total of the
Average Monthly Payments for any debts secured by your home, as stated in Line 42; subtract Line b fiom
Line a and enter the result in Line 20B. Do not enter an amount less than zero.
a.
b.
c.

.

IRS Housing and Utilities Standards; mortgagelrental expense

$

Average Monthly Payment for any debts secured by your home,
if any, as stated in Line 42

$

Net mortgagelrental expense

Subtract Line b fiom Line a.

Local Standards: housing and utilities; adjustment. if you contend that the process set out in Lines 20A
and 20B does not accurately compute the allowance to which you are entitled under the IRS Housing and
Utilities Standards, enter any additional amount to which you contend you are entitled, and state the basis for
your contention in the space below:

B 22C (Official Forrn 22C) (Chapter 13) (12110)

COMMITTEE NOTE
Form 22A, lines 19A, 19B, 20A, and 20B, and Form 22C,
lines 24A, 24B, 25A, and 25B, are amended to delete the terms
"household" and "household size" and to replace them with "number
of persons" or "family size." Under 5 707(b)(2)(A)(ii)(I) means test
deductions for food, clothing, and other items and for heath care are
permitted to be taken in the amounts specified in the IRS National
Standards, and deductions for housing and utilities are permitted in
the amounts specified in the IRS Local Standards. The IRS National
Standards are based on numbers of persons, not household size.
Similarly, the IRS Local Standards are based on family, not
household, size. The IRS itself determines the applicable number of
persons or family size for these purposes according to the number of
dependents that the debtor claims for federal income tax purposes.
In order for forms 22A and 22C to reflect more accurately the
manner in which the specified National and Local Standards are
applied by the IRS, the references to "household" and "household
size" are deleted, and the substituted terms-"number of persons"
and "family sizem-are defined in terms of exemptions and the
debtor's federal income tax return and other dependents.

1%22C (Official Forrn 22C) (Chapter 13) (12110)

In re
Debtor(s)
Case Number:
(If known)

According to the
The applicable commitment period is 3 years.
The applicable commitment period is 5 years.
Disposable income is determined under tj 1325(b)(3).
Disposable income is not determined under tj 1325(b)(3).
(Check the boxes as directed in Lines 17 and 23 of this statement.)

CHAPTER 13 STATEMENT OF CURRENT MONTHLY INCOME
AND CALCULATION OF COMMITMENT PERIOD AND DISPOSABLE INCOME
In addition to Schedules I and J, this statement must be completed by every individual chapter 13 debtor, whether or not filing
jointly. Joint debtors may complete one statement only.

ome varied during the six months, you mu

B 22C (Official Form 22C) (Chapter 13) (12110)

3

Marital adjustment. If you are married, but are not filing jointly with your spouse, enter on Line 19 the total
of any income listed in Line 10, Column B that was NO?' paid on a regular basis for the household expenses
of the debtor or the debtor's dependents. Specify in the lines below the basis for excluding the Column B
income (such as payment of the spouse's tax liability or the spouse's support of persons other than the debtor
or the debtor's dependents) and the amount of income devoted to each purpose. If necessary, list additional
adjustments on a separate page. If the conditions for entering this adjustment do not apply, enter zero.

Total and enter on Line 19.

1

20

I Current monthly income for 9 1325(b)(3). Subtract Line 19 from Line 18 and enter the result.

1

I

I$

I

Annualized current monthly income for 9 1325(b)(3). Multiply the amount from Line 20 by the number 12
and enter the result.

1

22

1 Applicable median family income. Enter the amount fiom Line 16.
Application of 5 1325(b)(3). Check the applicable box and proceed as directed.

The amount on Line 21 is more than the amount on Line 22. Check the box for "Disposable income is determined
under 5 1325(b)(3)" at the top of page 1 of this statement and complete the remaining parts of this statement.
The amount on Line 21 is not more than the amount on Line 22. Check the box for "Disposable income is not
determined under 5 1325(b)(3)" at the top of page 1 of this statement and complete Part VII of this statement. Do not
complete Parts IV, V, or VI.

Part IV. CALCULATION OF DEDUCTIONS FROM INCOME
Subpart A: Deductions under Standards of the ~nternii
. , Revenue Service (IRS)
National Standards: food, apparel and services, housekeeping supplies, personal care, and
miscellaneous. Enter in Line 24A the "Total" amount fiom IRS National Standards for Allowable Living
or from
Expenses for the applicable khmber ofpersons. (This information is available at www.usdo~.~ovlust'
the clerk of the bankruptcy court.) Th6app1icable number of perso? ~ s & @ ~ h b ~ Gould
f
ouqently be
illo$dd$&&pti~$
.-r
- ,,t: :a$ a %%Js
on your federal&corne tax &&I, plus the n6&berbf.p+ atGdiEonal hep&idents
~dom~y&?$sup:port.

-

National Standards: health care. Enter in Line a1 below the amount fiom IRS National Standards for Outof-Pocket Health Care for persons under 65 years of age, and in Line a2 the IRS National Standards for Outof-Pocket Health Care for persons 65 years of age or older. (This information is available at

and older, and enter the result in Line c2. ~ d d - ~ i ncl
e sand c2 to obtain a total health care amount, and enter
the result in Line 24B.
-

-

P,k;@di under 65 years of age
Allowance per pe=gon
I

I

b2.

I Number of p<&n$

I

I

c2.

Subtotal

w,&s$.

Local Standards: housing and utilities; non-mortgage expenses. Enter the amount of the IRS Housing and
Utilities Standards; non-mortgage expenses for the applicable county and
(This information e
available at www.usdoi.~ov/ust~
or fiom the clerk of the bankruptcy court). kJ$egpglkable
family size
c.r%
c$;nsi& s t z
$ & d ~&
i a+ t ' ~ fa@ S* , ~c&$rknffybk
d:&*?$&fV s>lalldw9d as ex'e&itions,on poutkd&al income t8x return, plus
t@e niikrjey of qY addit~oifr~kiependents
whom yoii supp&k

.

d

