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Washington, D.C.
April 22-23, 1993




(SR = i T AT T e N oy B o B e O

9 03 €3 03 g 09 Lo bid o3 (5 |




r?'wwwa |
¥

1 f

.

1 1

£

S I

7

U

1

i

ot

R

e

1

1I.

AGENDA

CRIMINAL RULES COMMITTEE

MEETING

april 22-23, 1993
Washington, D.C.

PRELIMINARY MATTERS

A.

A.

Introduction and Comments

Approval of Minutes of October 1992, Meeting

Rules Approved by Judicial Conference
Meeting and Forwarded to Supreme Court

10.

11.

" CRIMINAL RULES UNDER CONSIDERATION

Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule

Rule

Rule

Technical Amendments.

12.1, Production of Statemen
16(a), Discovery of Experts.
26.2, Production of Statemen
26.3, Mistrial.

32(f), Production of Stateme
32.1, Production of Statemen
40, Commitment to Another Di
41, Search and Seizure.

46, Production of Statements

8, Rules Govefning § 2255 He

at Fall 1992
{No Memo) .

ts.

ts.

nts.

ts.

strict.

arings.

Rules Approved by Standing Committee and Published

for Public Comment on Expedited Basis.

1.

2.

Rule

Organizational Defendants (Memo)

Rule 29(b), Delayed Ruling on Juc
Acquittal (Memo)

Rule

16(a) (1) (A), Disclosure of S

tatements by

dgment of

32, Sentence and Judgment (Memo)
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4.

Rule 40(d), Conditional Release of
Probationer (Memo).

other Criminal Procedure Rules Under Consideration
by the Advisory Committee

1.

8.

Rule 5(a), DOJ Proposal to Amend Rule 5 re
Appearances for Persons Arrested for UFAP
Offenses (Memo).

Rules 10 and 43, Proposal from Bureau of
Prisons to Permit In Absentia Arraignments,
Etc., by Use of Video Equipment (Memo).

Rule 12, Proposal to Amend Rule 12(b) to
Require Defense to Raise Entrapment Defense
as Motion (Memo).

Rule 16, Proposal to Require Government
Disclosure of Witnesses (Memo).

Rule 24(b), Proposal to Save Court Costs by
Reducing Number of Peremptory Challenges
(Memo) . 7

Rule 43, DOJ Proposal to Permit Sentencing of
Absent Defendant (Memo).

Rule 53, Proposed Amendment to Permit
Cameras in Courtrooms, etc. Under Guidelines
Established by Judicial Conference (Memo).

Other Proposals

Rules and Projécts Pending Before Standing
committee and Judicial Conference

1.

2.

Rule 57, Materials Re Local Rules (Memo).

Rule 59, Proposed Amendments Concerning
Technical Amendments to Rules by the Judicial
conference (Memo).

Report on Proposal to Implement Filing by
Facsimile (Memo) .

Report on Efforts to Implement Uniform
Renumbering of Rules of Procedure (Memo).
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III. EVIDENCE RULES UNDER CONSIDERATION
A. Appointment of Advisory Committee on Rules of
Evidence (Memo).
B. status Report on Proposed Amendments to Federal
Rule of Evidence 412 (memo).

IVv. MISCELLANEOUS

V. DESIGNATION OF TIME AND PLACE OF NEXT MEETING.
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AGENDA I-A

Washington, DC
April 22-23, 1993

' COMMITTEE ON RULES OF PRACTICE AND PROCEDURE  3/17/93

(Standing Committee)

Chairman:

Honorable Robert E. Keeton
United States District Judge
Room 306, John W. McCormack
Post Office & Courthouse
Boston, Massachusetts 02109

Members:

Honorable Dolores K. Sloviter

Chief Judge, U.S. Court of Appeals

18614 United States Courthouse
Independence Mall West
601 Market Street

Philadelphia, Pennsylvania 19106

Honorable George C. Pratt
United States Circuit Judge
Uniondale Avenue

at Hempstead Turnpike
Uniondale, New York 11553

Honorable Frank H. Easterbrook
United States Circuit Judge
219 South Dearborn Street
Chicago, Illinois 60604

Honorable William O. Bertelsman
United States District Judge
P.0. Box 1012

Covington, Kentucky 41012

Honorable Thomas S. Ellis, III
United States District Judge
P.0O. Box 21449

200 South Washington Street
Alexandria, Virginia 22320

Honorable Alicemarie H. Stotler
United States District Judge
751 West Santa Ana Boulevard
P.0O. Box 12339

Santa Ana, California 92701

Area Code 617
223-9242

FAX-617-223-9241

Area Code 215
597-1588

FAX-215-597-2371

Area Code 516
485-6510

FAX-516-485-6582
Area Code 312
435-5808
FAX-312-435-7543

Area Code 606
655-3800

FAX-606-431-0296

Area Code 703
557-7817

FAX-703-557-2830

Area Code 714
836-2055

FAX-714-836-2062



COMMITTEE. ON RULES OF PRACTICE AND PROCEDURE (CONTD. )

Honorable Edwin J. Peterson

Chief Justice, Supreme Court
of Oregon

Supreme Court Building

1163 StateyStreet

Salem, . Oregon 97310

Professor Charles Alan Wright
The University of Texas at Austin
School of Law

727 East 26th Street

Austin, Texas 78705

Professor Thomas E. Baker
Texas Tech University
School of Law

18th & Hartford, Box 40004
Lubbock, Texas 79409-0004

William R. Wilson, Esquire
Wilson, Engstrom, Corum & Dudley
809 West Third Street

Little Rock, Arkansas 72201

Alan W. Perry, Esquire

Forman, Perry, Watkins & Xrutz

188 East Capitol Street, Suite 1200
P.0O. Box 22608

Jackson, Mississippi 39225-2608

Alan C. Sundberg, Esquire

Carlton, Fields, Ward, Emmanuel,
Smith & Cutler, P.A.

5th Floor, First Florida Bank Bldg.

P.0. Drawer 190

Tallahassee, Florida 32302

Hon. George J. Terwilliger, III
Deputy Attorney General

4111 U.S. Dept. of Justice

10th & Constitution Ave., N.W.
Washington, D.C. 20530

Reporter:

Daniel R. Coquillette, Dean
and Professor of Law

Boston College Law School

885 Centre Street

Newton, Massachusetts 02159

Area Code 503
378-6026
FAX-503-373-7536

Area Code 512
471-5151 ‘
FAX-512-477-8149

Area Code 806
742-3992
FAX-806-742-1629

Area Code 501
375-6453
FAX-501-375-5914

Area Code 601
960-8600 ?
FAX-601-960-8613

Area Code 904
224-1585
FAX-904-222-0398

Area Code 202
514-2101
FAX~-202-514-0467

Area Code 617
552-4340
FAX-617-552-2615
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.)

Liaison Member:

Honorable Wilfred Feinberg
United States Circuit Judge
United States Courthouse
Foley Square

New York, New York 10007

Consultants:

Joseph F. Spaniol, Jr.

Committee on Rules of
Practice and Procedure

Washington, DC 20544

Mary P. Squiers, Asst. Prof.
Boston College Law School
885 Centre Street

Newton, Massachusetts 02159

Bryan A. Garner

LawProse, Inc.

Sterling Plaza, 5949 Sherry Lane
Suite 1280, L.B. 115

Dallas, Texas 75225

Secretary:

Peter G. McCabe

Secretary, Committee on Rules of
Practice and Procedure

Washington, DC 20544

Area Code 212
791-0901

FAX-212-791~8738

Area Code 202
273-1820

FAX-202-273-1826

Area Code 617
552-8851

FAX-617-552-2615

Area Code 214
691-8588

FAX-214-691-9294
~ 358-5380

Area Code 202
273-1820

FAX-202-273-1826



ADVISORY COMMITTEE ON APPELIATE RULES

Chéirman:

Honorable Kenneth F. Ripple
United States Circuit Judge
208 Federal Building

204 South Main Street

South Bend, Indiana 46601

Members:

Honorable E. Grady Jolly

United States Circuit Judge
James O. Eastland Courthouse Bldg.
245 E. Capitol St., Room 202
Jackson, Mississippi 39201

Honorable James K. Logan
United, States Circuit Judge
100 East Park, Suite 204
P.O. Box 790

Olathe, Kansas 66061

Honorable Stephen F. Williams
United States Circuit Judge
United States Courthouse

3rd & Constitution Avenue, NW
Washington, DC 20001

Honorable Danny J. Boggs
United States Circuit Judge

220 Gene Snyder U.S. Courthouse
6th & Broadway

Louisville, Xentucky 40202

Honorable Cynthia H. Hall
United States Circuit Judge

125 South Grand Avenue

-P.0. Box 91510

Pasadena, California 91109-1510

Honorable Arthur A. McGiverin

Chief Justice, Supreme Court of Iowa
State Capitol

Des Moines, Iowa 50319

Honorable Kenneth W. Starr

Solicitor General

United States Department
of Justice

Room 5143

Washington, DC 20530

Area Code 219
236-8744 .

FAX-219-236-8784

Area Code 601
965-4165

Area Code 913
782-9293

FAX-913-782-9855
Area Code 202

535-3038

Area Code 502
582-6492

Area Code 818
405-7300

Area Code 515
281-5174

Area Code 202
514-2201
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' ADVISORY COMMITTEE ON APPELLATE RULES (CONTD.)

Donald F. Froeb, Esquire
Mitten, Goodwin & Raup
3636 North Central Avenue
Suite 1200

Phoenix, Arizona 85012

Luther T. Munford, Esquire
Phelps Dunbar

2829 Lakeland Drive
Jackson, Mississippi 39208

Reporter:

Professor Carol Ann Mooney
University of Notre Dame
Law School

Notre Dame, Indiana 46556

Liaison Member:

Honorable Dolores K. Sloviter
Chief Judge, U.S. Court of Appeals
18614 United States Courthouse
Independence Mall West

601 Market Street

Philadelphia, Pennsylvania 19106

Secretary:

Peter G. McCabe

Secretary, Committee on Rules of
Practice and Procedure

Washington, DC 20544

Area Code 602
650-2012

Area Code 601
939-3895

FAX-601-932-6411

Area Code 219
631-5866

FAX-219-631-6371

Area Code 215
597-1588

FAX-215-597-2371

Area Code 202
273-1820

FAX-202-273-1826



ADVISORY COMMITTEE ON BANKRUPTCY RULES

Chairman:

Honorable Edward Leavy
United States Circuit Judge
216 Pioneer Courthouse
555 S.W. Yamhill Street
Portland, Oregon 97204-1396

Members:

Honorable Alice M. Batchelder
United States Circuit Judge
143 West Liberty Street
Medima,'Ohio 44256

Honorable Harold L. Murphy
United ‘States District Judge
P.O. Drawer 53

Rome, Georgia 30162-0053

Honorable Joseph L. McGlynn, Jr.
United States Senior District Judge
16614 United States Courthouse
Independence Mall West

601 Market Street

Philadelphia, Pennsylvania 19106

Honorable Adrian G. Duplantier
United States District Judge
United States Courthouse

500 Camp Street

New Orleans, Louisiana 70130

Honorable James J. Barta

United States Bankruptcy Judge
One Metropolitan Square

211 North Broadway, Seventh Floor
St. Louis, Missouri 63102-2734

Honorable James W. Meyers

Chief Judge, United States
Bankruptcy Court

940 Front Street

San Diego, California 92189

Honorable Paul Mannes

Chief Judge, United States
Bankruptcy Court

451 Hungerford Drive

Rockville, Maryland 20850

Area Code 503

326- 5665

FAX~ 503 326 5718

Area Code 216
722-8852" . .

FAX-216-723-4410

Area Code 706
291-5626

FAX-404-291-5688

Area Code 215
597-3622

FAX-215-597-2134

Area Code 504
589-2795

Area Code 314
425-4222 ,Ext.321

FAX-314-425-4753

Area Code 619
557-5622

Area Code 301
443-7023
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ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD. )

Professor Charles J. Tabb
University of Illinois
College of Law

504 East Pennsylvania Avenue
Champaign, Illinois 61820

Ralph R. Mabey, Esquire
LeBouef, Lamb, Leiby and MacRae
1000 Kearns Building

136 South Main Street

Salt Lake. City, Utah 84101

Herbert P. Minkel, Jr., Esquire

Fried, Frank, Harris, Shriver
and Jacobson

One New York Plaza, Suite 2500

New York, New York 10004-1980

Henry J. Sommer

Community Legal Services, Inc.
3207 Kensington Avenue, 5th Floor
Philadelphia, Pennsylvania 19134

Kenneth N. Klee, Esquire
Stutman, Treister & Glatt

3699 Wilshire Boulevard, Suite 900

Los Angeles, California 90010

Gerald K. Smith, Esquire
L.ewis and Roca

40 North Central Avenue
Phoenix, Arizona 85004-4429

Reporter:

Professor Alan N. Resnick
Hofstra University School of Law
Hempstead, New York 11550

Liaison Member:

Honorable Thomas S. Ellis, III

-United States District Judge .

P.0. Box 21449
200 South Washington Street
Alexandria, Virginia 22320

Area Code 217
333-2877

FAX-217-244-1478

.Area Code 801

355-6900
FAX-809~-359-8256
Area Code 212
8§20-8035
FAX-212-747-1525

Area Code 215
427-4898

" FAX-215-427-4895

Area Code 213
251-5100

FAX-213-251-5288

Area Code 602
262-5348

FAX-602-262-5747

Area Code 516
463-5930
FAX-516-481~-8509

Area Code 703
557-7817

FAX-703-557-2830



ADVISORY COMMITTEE ON BANRRUPTCY RULES (CONTD.)
Bankruptcy Clerk:

Richard G. Heltzel Area Code 916

Clerk, United States Bankruptcy Court 551~ 2678

8038 Unlted States Courthouse ‘

650 Capitol Mall FAX 916 551 -2569
‘alifornia 95814

Sacramemto

\,,‘
by
|

Representatlve from.Executlve Office for Unlted States Trustees.

! ”

John E. Logan, Esquire ~ Area Code 202
Director 307~ 1391
Executive Office for ‘
United States Trustees FAX-202 307 0672

901 E Street, NW, Room 700
Washlngton, .DC 20530

Secretary:
Peter G, McCabe Area Code 202
Secretary, Committee on Rules of 273-1820 ‘
Practice and Procedure
Washington, DC 20544 FAX-202-273-1826
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ADVISORY COMMITTEE ON CIVIL, RULES

Chairman:

Honorable Sam C. Pointer, Jr.

Chief Judge, United States
District Court

882 United States Courthouse

1729 5th Avenue North

Birmingham, Alabama 35203

Members:

Honorable Anthony J. Scirica
United States Circuit Judge

22614 United States Courthouse
Independence Mall West

601 Market Street

Philadelphia, Pennsylvania 19106

Honorable Paul V. Niemeyer

United States Circuit Judge

101 West Lombard Street, Suite 910
Baltimore, Maryland 21201

Honorable David S. Doty
United States District Judge
609 United States Courthouse
110 South 4th Street
Minneapolis, Minnesota 55401

Honorable Stewart A. Newblatt
United States District Judge
140 Federal Building

600 Church Street

Flint, Michigan 48502

Honorable Richard W. Holmes

Chief Justice, Supreme Court of Kansas
Kansas Judicial Center

301 West Tenth Street

Topeka, Kansas 66612

Honorable Wayne D. Brazil

United States Magistrate Judge

U.S. District Court

450 Golden Gate Avenue, P.0O. Box 36008
San Francisco, California 94102

Dennis G. Linder, Esquire
Director, Federal Programs Branch
Civil Division

U.S. Dept. of Justice

Washington, DC 20530

Area Code 205
731-1709

FAX-205-731-2243

Area Code 215
597-0859

FAX-215-597-6913

Area Code 410
962-4210

Area Code 612
348-1929

FAX-313-766~-5027
Area Code 313
766-5040

FAX-313-766-5027

Area Code 913
296-4898

FAX-913-296-1863
Area Code 415
556-2442

FAX~415-556-3973

‘Area Code 202

514-3314
FAX-202-616-8202



ADVISORY COMMITTEE ON CIVIL RULES (CONTD.)

Dean Mark A. Nordenberg
University of Pittsburgh
School of Law

3900 Forbes Avenue

Pittsburgh, Pennsylvania 15260

Carol J.‘Hénsen Fines, Esquire

Giffin, Winning, Cohen & Bodewes, P.C.

One West Old State Capitol Plaza
Suite 600

P.O. Box 2117

Springfield, Illinois 62705

Mark O. Kasanin, Esquire
McCutchen, Doyle, Brown & Enersen
Three Embarcadero Center

San Francisco, California 94111

Francis H. Fox, Esquire
Bingham, Dana & Gould

150 Federal Street

Boston, Massachusetts 02110

Phillip A. Wittmann, Esquire
Stone, Pigman, Walther,
Wittmann & Hutchinson
546 Carondelet Street
New Orleans, Louisiana 70130-3588

Reporter:

Edward H. Cooper

Associate Dean

University of Michigan Law School
312 Hutchins Hall

Ann Arbor, Michigan 48109-1215

Liaison Member:

Honorable William O. Bertelsman
United States District Judge
P.0. Box 1012

Covington, Kentucky 41012

Secretary:

Peter G. McCabe

Secretary, Committee on Rules of
Practice and Procedure

Washington, DC 20544

Area Code 412
648—1401

Area Code 217

525-1571"
FAX-217-525-1710

Area Code 415
393-2144
FAX-415-39352286

Area Code 617
951-8000 '
FAX-617-951-8736

Area Code 504
581~-3200
FAX-504-581-3361

Area Code
313-764-4347

FAX-313-764-8309

Area Code 606
655-3800
FAX~-606-431-~-0296

Area Code 202
273-1820

FAX-202-273-1826
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ADVISORY COMMITTEE ON CRIMINAI, RULES

Chairman:

Honorable William Terrell Hodges
United States District Judge

United States Courthouse, Suite 512

311 West Monroe Street
Jacksonville, Florida 32202

‘Members:

Honorable W. Eugene Davis
United States Circuit Judge

556 Jefferson Street, Suite 300
Lafayette, Louisiana 70501

Honorable Sam A. Crow
United States District Judge
430 U.S. Courthouse

444 SE Quincy Street

Topeka, Kansas 66683-3501

Honorable D. Lowell Jensen
United States District Judge
P.0. Box 36060

450 Golden Gate Avenue

San Francisco, California 94102

Honorable George M. Marovich
United States District Judge
United States District Court
219 South Dearborn Street
Chicago, Illinois 60604

Honorable Joseph H. Rodrigquez

United States District Judge

418 United States Courthouse
and Post Office

401 Market Street

Camden, New Jersey 08101

Honorable B. Waugh Crigler
United States Magistrate Judge
United States District Court

255 West Main Street, Room 328
Charlottesville, Virginia 22901

Honorable Robert S. Mueller, III
Assistant Attorney General
Criminal Division, Room 2107
U.S. Department of Justice
Washington, DC 20530

Area Code 904
232-1852

FAX-904-232-2245

Area Code 318
264-6664

FAX-318-264-6685

Area Code 913
295-2626

FAX-913-295-7615

Area Code 415
556-9222

Area Code 312
435-5590

Area Code 609
757-5002

FAX-609-757-5175

Area Code 804
296~7779
FAX-804-296-5585

Area Code 202
514-2601

FAX-202-514-9412



ADVISORY COMMITTEE ON CRIMINAL, RULES (CONTD. )

Professor Stephen A. Saltzburg
George Washington University .
National Law Center

720 20th Street, NW, Room 308

Washlngton,‘DC 20052

John Doar, Esqulre

Doar, Devorkin, & Rieck .
233 Broadway, 10th Floor
The Woolworth Building
New. York New York 10279

Tom Karas, Esquire

Tom Karas, Ltd.

101 North First Avenue, Suite 2470
Phoenix, Ati?ona 85003

Rikki J. Klieman, Esquire

Klieman, Lyons, Schindler,
Gross & Pabian

21 Custom House Street

Boston, Massachusetts 02110

Edward F. Marek, Esquire
Federal Public Defender

1660 West 2nd Street, Suite 750
Cleveland, Ohio 44113

Roger Pauley,; Esquire

Director, Office of Legislation
U.S. Department of Justice
Criminal Division, Room 2244
Washington, DC 20530

Reporter:

Professor David A. Schlueter

St. Mary’s University of San Antonio

School of Law
One Camino Santa Maria
San Antonio, Texas 78284

Liaison Member:

William R. Wilson, Esquire
Wilson, Engstrom, Corum & Dudley
809 West Third Street

Little Rock, Arkansas 72201

Area Code 202
994-7089

FAX=202-994-9446
Area Code 212

619-3730
FAX- 212 ~962-5037

Area Code 602
271-0115
FAK—692‘27;-0914

Arsa Code 617
737-4777,

Area Code 216
522-4856

FAX-216-522-4321

Area Code 202
514-3202

FAX-202-514-4042

Area Code 512
436-3308

FAX-512-436-3717

Area Code 501
375-6453

FAX-501-375-5914
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ADVISORY COMMITTEE ON CRIMINAL RULES (CONTD. )

Secretary:
Peter G. McCabe Area Code 202
Secretary, Committee on Rules of 273-1820
Practice and Procedure
Washington, DC 20544 FAX-202-273-1826



ADVISORY COMMITTEE ON EVIDENCE RULES

Chairman:

Honorable Ralph K. Winter, Jr.
United States Circuit Judge
Audubon Court Building

55 Whitney Avenue

New Haven, Connecticut 06511

Members:

Honorable Jerry E. Smith
United States Circuit Judge
12621 United States Courthouse
515 Rusk Avenue

Houston, Texas 77002-2698

Honorable Fern M. Smith

United States District Judge
United States District Court
P.0O. Box 36060

450 Golden Gate Avenue

San Francisco, California 94102

Honorable Milton I. Shadur
United States District Judge
United States District Court
219 South Dearborn Street
Room 2388

Chicago, Illinois 60604

Honorable James T. Turner
United States Court

of Federal Claims
717 Madison Place, NW
Washington, DC 20005

Honorable Harold G. Clarke
Chief Justice

Supreme Court of Georgia
Room 572

244 Washington Street, SW
Atlanta, Georgia 30334

Professor Kenneth S. Broun
University of North Carolina
School of Law

CB #3380, Van Hecke-Wettach Hall
Chapel Hill, North Carolina 27599

Area Code 203
773-2353

FAX-203-773-2415

Area Code 713
250-5101

FAX-713-250-5719
Area Code 415
556~-4971
FAX-415-556-9291

Area Code 312
435-5766

Area Code 202
219-9574

FAX-202-219-9997

Area Code 404
656-3472

FAX 404-656-2253

Area Code 919

962-4112 (a.m.)
and

968-2714 (p.m.)

FAX-919-962-1277
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ADVISORY COMMITTEE ON EVIDENCE RULES (CONTD. )

Gregory P. Joseph, Esquire
Fried, Frank, Harris,

Shriver & Jacobson

One New York Plaza

New York, New York 10004-1980

James K. Robinson, Esquire
Honigman Miller Schwartz & Cohn
2290 First National Building
Detroit, Michigan 48226

John M. Kobayashi, Esquire
Kobayashi & Associates, P.C.
1775 Sherman Street, Suite 2100
Denver, Colorado 80203

Liaison Members:

Honorable Wayne D. Brazil
United States Magistrate Judge
United States District Court

450 Golden Gate Avenue

P.0O. Box 36008

San Francisco, California 94102

Professor Stephen A. Saltzburg
George Washington University
National Law Center

720 20th Street, NW, Room 308
Washington, DC 20052

Reporter:

Margaret A. Berger

Associate Dean and
Professor of Law

Brooklyn Law School

250 Joralemon Street

Brooklyn, New York 11201

Secretary:

Peter G. McCabe

Secretary, Committee on Rules of
Practice and Procedure

Washington, DC 20544

Area Code 212
820-8052

FAX-212-820-8584

Area Code 313
256~7534

Area Code 303
861-2100

FAX-861-1944
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AGENDA I-B
Washington, DC
April 22-23, 1993

MINUTES
ADVISORY COMMITTEE
FEDERAL RULES OF CRIMINAL PROCEDURE

October 12 & 13, 1992
Seattle, Washington

The Advisory Committee on the Federal Rules of Criminal
Procedure met in Seattle, Washington on October 12 and 13,
1992. These minutes reflect the actions taken at that

meeting.

CALL TO ORDER

Judge Hodges, Chair of the Committee, called the
meeting to order at 9:00 a.m. on Monday, October 12, 1992 at
the Stouffer Madison Hotel in Seattle, Washington. The
following persons were present for all or a part of the
Committee’s meeting:

Hon. Wm. Terrell Hodges, Chairman

Hon. John F. Keenan

Hon. Sam A. Crow

Hon. Harvey E. Schlesinger

Hon. D. Lowell Jensen

Hon. B. Waugh Crigler

Prof. Stephen A. Saltzburg

Mr. John Doar, Esq.

Mr. Tom Karas, Esq.

Mr. Edward Marek, Esq.

Mr. Roger Pauley, Jr., designate of Mr. Robert S.
Mueller III, Assistant Attorney General

Professor David A. Schlueter
Reporter

Also present at the meeting were: Judge Robert Keeton
and Mr. Bill Wilson, chairman and member respectively, of
the Standing Committee on Rules of Practice and Procedure;
Mr. Peter McCabe, Mr. David Adair, and Mr. John Rabiej of
the Administrative Office of the United States Courts; and
Mr. William Eldridge of the Federal Judicial Center. Judge
DeAnda was not able to attend.

I. INTRODUCTIONS AND COMMENTS

Judge Hodges welcomed the attendees and noted the
absence of Judge DeAnda, who had expressed his
disappointment at not being able to attend what would have
been his last meeting as a member of the Committee, due to

his retirement.

II. APPROVAL OF MINUTES
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Judge Keenan moved that the minutes of the Committee’s
April 1992 meeting in Washington, D.C., be approved. Mr.
Karas seconded the motion which carried by a unanimous vote.

III,~CR1MINAL‘RULE‘AMENDHENTS UNDER CONSIDERATION

‘A. Rules Approved by the supreme Court
. and by Congress: ‘

The Reporter informed the Committee that there were
currently no proposed amendments which had been approved by
the Supreme Court and forwarded to Congress.

B. Rules Approved by the standing Committee
and Forwarded to the Judicial Conference

The Reporter also informed the committee that at its
June 1992 meeting the Standing Committee had approved the
following rules and had forwarded ‘them to the Judicial
Conference, which had in turn approved and forwarded them to
the Supreme Court: -

1. Rule 12.1, Production of Statements.

2. Rule 16(a), Discovery of Experts.

3. Rule 26.2, Production of Statements.

4. Rule 26.3, Mistrial. Lol

5. Rule 32(f), Production of Statements.

6. Rule 32.1, Production of Statements.

7. Rule 40, Commitment to Another District.
8. Rule 41, Search and Seizure.

9. Rule 46, Production of Statements.

10 Rule 8, Rules Governing '§ 2255 Proceedings.
11 Technical Amendments to other rules.

C. .Rules Approved by the standing Committee
to be Circulated for Public Comment

The Committee was informed that at its June 1992
meeting in Washington, D.C., the Standing Committee had
approved amendments to two rules, Rule 16(a) (1) (&) governing
disclosure of statements by organization defendants, and
Rule 29(b), concerning delayed ruling on judgment of
acquittal. The proposed amendments had not yet been
published for public comment, however, pending the move of
the Rules Committee Support Office into its new quarters and
the possibility of an expedited comment period on other
pending rules. S ‘ ‘

The Committee generally discussed the problems )
associated with the delays in the Rules Enabling Act, which
may account for several years from the time of the initial
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draft in the Advisory Committee to final enactment. Mr.
Pauley observed that the necessary delays in the process
had, in the past, prompted the Department of Justice to seek
amendments directly from Congress. Judge Hodges observed
that perhaps the problem associated with the lengthy process
was worth further discussion by the Standing Committee.

D. Rules Under Consideration
by the Advisory Committee

1. Rule S(a), Appearances for Persons Arrested for
UFAP Offenses.

Judge Hodges gave a brief overv1ew of a proposed
amendment to Rule 5 concerning release of. defendants
arrested for violating 18 U.S.C. § 1073 (unlawful flight to
avoid prosecution). Maglstrate ‘Judge Crlgler had ralsed the
issue, noting that for all practlcal purposes, UFAP offenses
are rarely prosecuted But Rule 5 requires federal
authorities to bring an arrested defendant promptly before a
federal magistrate. He noted that all of the participants
need to know how to fairly handle UFAP cases and that the
problem may be more practical than theoretlcal. Judge
Hodges noted that the prevalent practice. is to arrest UFAP
defendants, using federal authorltles, who then turn them
over to. state offlclals for prosecutlonwfor the underlylng

state offense.‘mkd‘

FoLlow1ng some addltlonal dlscuss1on about the
background of the problem Judge Jensen moved that Rule 5 be
amended to spec1f1cally exempt UFAP defendants from. the
prompt appearance requlrement.‘ Mr. Pauley seconded the

motion.

Mr. Pauley noted that of approximately 2,800 UFAP |
arrests only 6 were actually prosecuted in federal court.
He added that Congress enacted § 1073 knowing that most
arrestees would not be prosecuted under that provision. He
added that there are a variety of practlces within the
districts and that any proposed solutlonwshould prov1de some
flex1b111ty in Rules 5 and 40 for deallng with UFAPs. 1In
response to a question from Judge Hodges, . Mr. Pauley
indicated that he did not know how many UFAP warrants are

sought.

Mag1strate Judge Crigler observed that a defendant may
not even be aware of pending state charges and that Rule 5
does a good job of protecting a defendant., ..Mr. Karas agreed
with that observation and added that state. public defenders
may not be permittéed to represent Ufos. Mr. Marek echoed
Mr. Karas’ statements and noted that there is a real danger
that a UFAP defendant could be. turned over to state
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authorities and nothing would happen in the case. MNMr.
Pauley responded that the defendant’s interests would be
protected by Riverside’s requirements of a prompt appearance
before a magistrate to determine if probable cause exists
for pretr1a1 conflnement.

In the ensuing dlscuss1on, the Commlttee noted a
variety of potent1a1 problems with amending Rule 5 to meet
the UFAP problen. Judge Keeton noted that it might be
easier to, simply amend the statute to permlt federal
authorltles to arrestra 'state defendant w1thout relylng upon
a separate, rarely prosecuted substantlve federal crime.
Several members raised the issue of jurlsd;ctlon to arrest a
UFAP defendant and the‘most approprlate forum for complylng
with Rule. 5. Judge Hodges thereafter appoanted‘a
subcommlttee con51st1ng ‘of Judge Jensen (Chalr)*
Schles1nger “Maglstrate Judge Cr1g er, Mr;J“W
Pauley,uto conslder the' pr osed amendment !

Judge
;and Mr.

dge Hodges prowldedf
fromtt e Federal Bureau, of"Prlso 1s
teleconferenc1ng arralgnments an recognlzbd th
Mr. Phillip S. Wise from. the Bureau who. would ol ”avallable
to answer‘questlon‘}from‘the Commlttee. He not d that the
gist of the proposa” “provude some contac :
ndant,’'counsel, cﬁ‘rt”withoutwtnp
the d‘mendant’s h&t ré F* he'
: : SR T )
Judge Jensen moved to amend Rules 10 and 4B‘to‘provide
for teleconferen01ng of arralgnments. Mr. Pauley seconded
the motlon.h“_ W ; i

H ! e o ¥
"n PR o f

ce551ty of
rt.

Judge‘Hodges observed that*the proposal had been
: ¥ ‘d“andﬂrejebﬂEd by theé Committee ‘and Mr.
‘her the proposed amendments -would be
!'Mr. Wiseé answered that the
“ould be that as many pretrlal ?
ss ble, e. g.,‘pretrlal detentlon hearings,
be coveredp‘ He f‘whher explalhed the two-way tEChnology
used in some state courts, the‘dpfendant can see theé judge
and the‘witness qu nd the Judge can see ‘the defendant.
may”‘r may not be with th ‘”efendant.
ndlcated tht although hem‘avored
teleconferen01hg”fo ”arralgnmentﬂhhe would be d&posed to
such’ahprocedurew‘” ' iden be’consldered.

Mrl Mareﬁ“eﬁpr ‘J?“VW“‘“} that the‘amendment would

lead tolaslippery’

s
Marek“guest;oned ‘wh

limited to arralgnm
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teleconferencing, even for arraignments. He noted that
there was a false assumption that nothing happens at an
arraignment; the defendant should see the dynamics of the
situation. There are significant issues to be decided at
pretrial sessions, such as setting bail and determining
competency of the defendant. He noted that although the
Bureau of Prisons might save money by not transporting .
defendants to court, the court would incur additional
expenses in terms of equipment and operating costs.  In his
view, the proponents had not made a case for overriding the
important interests associated with personal appearances.

Judge Hodges' indicated that it might be beneficial to
treat Rules 10 and 43 separately and raised the question of
whether it would make a difference if the defendant had the
option of deciding to waive 'a personal appearance. Mr.
Marek indicated that the rlght should not be waivable and
Mr. Karas added that if a waiver prov151on were added only
those who could" afford counsel .would appear.

i

! A brlef dlscu551on ensued on the problems a55001ated
with prison overcrowdlng and the loglstlcal problems .
associated . with .transporting defendants to court, espec1ally
in larger metropolltan areas.< Judge | Jensen noted that even
in such areas’ of congestion;: there 1s ‘no authorlty under the

rules for experlmentlng. ‘ . ) W, ‘ m@ St
gk . N
On a vote to amend Rule 10 to- prpv1de for P 3
teleconferenc1ng of arralgnments, the: motlon was: defeated by
a vote if five to four with one abstentlon. Judge Jensen
thereafter‘wlthdrew‘hls motion concernlng a similar
amendment to Rule 43; Mr. Pauley consented. to ,the

w1thdrawal.

The Commlttee then engaged. 1n a: brlef dlscu551on on the
possibility of providing. for some experimentation with
teleconferencing. Mr. Eldrldge indicated that it might be
difficult to devise any pilot programs but would .be more
than willing . to work with the Committee. Follow1ng a straw
poll of the Committee, Judge Hodges appointed a subcommittee
con51st1ng 0f Judge Keenan (Charr), Judge Crow, Mr. Doar,
Mr. Marek, -and Professor Saltzburg.. The, subcommittee was
directed to study the issue of amending.Rules 10 :and 43 to
provide for experimental teleconferencing where the
defendant has consented to such. x L

3. Rule 11, Adv1szng Defendant of Impact of
«.Negotiated Factual stlpulatlons. a

Judge . Hodges briefly introduced the topic of advising a

defendant who is entering a guilty plea of the 1mpact of a
negotiated factual stlpulatlon. He noted that the issue had
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been addressed at some length in an article by, David ‘Adair
and Toby Slawsky of the Administrative office but that the
authors had not recommended any particular amendment to the
rules of crlmlnal procedure.

o Judge Keenan moved that the: Commlttee dlscuss the
concept ‘to @amend Rule 11 to requlre that factual’,
stlpulatlons be addressed in the judge’s colloquy w1th the
defendant and that the defendant be apprised: of the fact.
that: the ‘¢ourt would: not be:bound: by the stlpulated facts.
Judge Jensen seconded’ the motion.. y:. oo ;

' Judge Keenan 1nd1cated that he. assumed that the court
would beurequlred to: 1nsure that the. plea was not a sham.
‘Mr.: Adair briefly: 1nd1cated that’ hlS research had indicated
that several cases had: equated factual stlpulatlons with
b1nd1n“‘u1e 11(e)(1)(C) agreement ‘regarding the sentence.
Judge eeton replled that the; court ‘has an: obllgatlon to
reject a stlpulatlon Whlch isi not. true ‘and;Mr.. Marek =
observed that the truth: in the stlpulatlon is not always

S = X : if ‘it appears that there
C) .ag eement the. defendant

t Judge Keeton

:Uelngmlnstructed

V(e)(1 ) &

discussion on the use' of' wrltten pr f

motlon to- cpns1derﬁannamen ment to Rule 11w
Wit ‘con t pfiﬂudge Jensen

s hlthdrawn by
No gurther

. wn . 4) " : “ n
Judge Hodges 1ntroduced a proposal from Judge O'Brlen
and Proféssor Charles Ehrhardt which would amend, Rule 16.
The proposed amendment would regquire the government to
either (1) 1dent1fy*aﬁyﬁdocuments which directly: ‘name the
defendant 'or (2):mak iavailable to the defendant| any ,
ex1st1ngM1ndex1ng 8 ‘ whlch would facilitate'| eXamlnatlon
of the documents.. . riéf discussion of the issue, Mr.
Pauley 1ddmcatedwth epartment of Justlce was, strongly
”t gt i t.which would either ;reveal 'the
& torney work product. ; Mr. ;Doa
‘ewCommlttee‘adopthhe”f rst optlon.
1 ”ackwof a second and there . ere no
in ng either of the proposals.

”of Wltness' Idemtzty.

' that the Committee cons1der
.ilchrwould expand federal criminal
‘diithat .under current practlce there is
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not any meaningful discovery under the rule and that in a
complex case a defendant cannot get a fair trial. He.also
expressed concern that the Department of Justice continues

to resist additional discovery.

Professor Saltzburg indicated that he too was concerned
about Rule 16 vis a vis names of government witnesses. He
noted that there are really two key issues at stake: First,
he agreed that in a complex case there could not be a fair
trial without more complete discovery. And second, he
recognized that in some cases there may be a danger to
witnesses if their ldentlty is revealed to the defense. But
he emphasized that it is not necessary to take an all or
nothing approach. He suggested that some mlddle ground
could be found and in support of that position observed that
the Model Code of Arraignment requires the prosecutor to
disclose the names iof its withesses unless the. prosecution
submlts in ertlng reasons why d01ng so would present a
danger to the w1tnesses., The court’s- dec1s1on on whether to
dlsclose those w1tnesses is not reviewable. .

Judge Hodges noted that in the past:most. prosecutors
had prov1ded an "open file" to the defense but that in.some
districts that was no longer the policy. Judge Keenan added
that although the Commlttee had previously considered the
1ssue,‘he believed it should be revxewed.. Mr. Pauley
responded that if the "opennflle“ system is. no longer as
commonly inieffect, it is, probably due to the increase in
drug prosecutlons where there is often danger to government
witnesses. He noted«that the prosecutlon is'in the best
p051tlon 'to decide whether thene 1s,agdanger to w1tnesses.

Mr. Marek expressed confldence that an amendment could
be devised which would' permit the court to dec1de,” nder all
of the facts and c1rcumstances, if productlon of a‘w1tness’
name was requlred. ‘ ‘ , b e |

Judge Hodges asked Professor Saltzburg to a551st Mr.
Wilson in drafting language for Rule 16 which would address
the dlsclosure of government w1tnesses to the .defense.

6. Rule 32, Amendments to Entlre Rule.

Judge Hodges provided background~1nformationjon‘the
proposed amendments to Rule 32, which had been discussed at
the Committee’s last meeting. He noted that at the time of
the enactment of the Sentencing Guidelines, the Sentencing
Commission had sketched out a some procedural guidelines for
preparing présentence reports. The Probation and Criminal
Law Committee of the Judicial Conference, howeverm prepared
a more detailed model local rule for preparation and
consideration of presentence reports under guideline
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sentencing. The chair of that Committee, Judge Tjoflat,
circulated that model local rule to the district courts
along with an accompanying report. In addition, the
Judicial Center had begun a study of the implementation of
the model rule and guldellne sentencing. He believed that

'the' time was thus ripe for’ considering major changes to Rule

32 whlch would more closely reflect. actual practlce. Asking
for ‘the sense of the Committee as to whether it believed.
that some 'amendments. werexneeded Judge Hodges . .determined
that 'a majorlty of ther members belleved the amendments‘
should be con51dered. L , "

rculated; by Judge. Hodgesuﬁwﬂeg
ad: ade suggested changes tor,
‘ b and any

iqflcers ad 35
‘ ete‘a p esentence reportu
d, W, ‘ i ‘be‘better to

the p obatlen @f ic
to resolve them).

. »‘w“ C "

‘esponse\to comments b g‘MJensenﬂ;Judge Hodges
n‘to he proposed‘amendment which
mthe‘presentehce report as
objection to the report

jgreed with the

suggested a sllght rev1s

would permit" ‘the | court! it
its flnd;ngs of fact, exc
which h ‘“‘ot<been res!

the proposeqdemendments
i : : ;) ai roviﬂﬁ‘ d
counseLW‘ int ‘Wﬂ'rg;yghemdj“
conducted't tion: r : a i
‘ ‘hthat wasu;lready in
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practice. The proposed language was approved by a vote of 8
to 0 with 2 abstentions.

Following a brief discussion on the issue of disclosing
certain information in the presentence report (e.g.,
confidential information), Judge Schlesinger moved that the
proposed amendment be changed to reflect language suggested
by Mr. Marek which would permit the court to disclose,
pursuant to local rule or in its discretion, the probation
officer’s recommendation concerning a sentence and other
spec1f1ed information; any matter not:disclosed, but relied
upon in sentenc1ng, wouild have to:. be summarlzed. Professor
Saltzburg seconded the motion. Mr’ Pauley indicated
disagreement with the proposed language and Judge Hodges
noted that as a practical matter a court would not consider
evidence not disclosed. Following a discussion on the
beneflts and costs of disclosing. information in the‘report
espec1a11y the recommendation concerning sentence, the
motion was withdrawn. ' Thereafter, Judge Keenan moved to
adopt the languageyln ‘Judge Hodges’ draft, the motion was
seconded by Judge Crow' and carrred by a vote of 6 to 4.
Follow1ng additional brief dlscu551on on the matter,;the
Commlttee agreed w1¢h Judge Hodges' proposal that. the rule
prov1de that'certalnulnformatlo not be dlsclosedxbut that
the court erther\by local rul ,-QF, in, rnd1v1dual cases could
w1thhol any recommendatlon conhce rnlng 'the sentence.l: The
Committee agreed to ‘that change. Ceon ‘ -

Mr. Marek moved to delete the prov151on which would
permit the probation officér to: 1 require the defendant, the
defendant’s counsel, and the attorney for the government to
meet with the’ probation offlcer‘to discuss objections to the
report. Magistrate Judge Cr1g er seconded the motion. In a
very brief discussion about. the!benefits of the proposal
was noted that it seems to: worf ni those' districts which
have 1mplemented 1t. The mot1‘ was w1thdrawn. *

y

Oon the issue of proposed V1ct1m allocutlon at
sentencing in Judge Hodges’ draft, Judge! Keenan expressed
opposition to the idea. He noted that under, guldellne
sentenc1ng the victim’s testlmony would have little, if any,
impact on' the senterice: and that victims: could thus become
even more: frustrated' w1th the iminal justice systenm.
Judge Hodges noted the. polltlcal pressure on Congress to
permit victims to personally ,Qpear in sentenc1ng hearings.
Mr. Pauley observed that the: pfoposed language in the rule
would str}ke a good compromlse“lt would be 11m1ted to a
very narrow class of v1ct1ms;‘gd1that that step, would
prov1de,valuab1e expernence i ‘etermln;ng whether victim
allocutlon is feasible. 'Mr. Wilson noted that the amendment
would provide some comfort to

uv~ct1ms‘and would not
unnecessarily impede the sentencing procedures. Both Judge



October 1992 Minutes 10
Advisory Committee on Criminal Rules

Jensen and Mr. Karas believed that the right of allocution
should be extended to any victim.

The Committee voted by a margin of 8 to 2 to exclude
any reference in the amendments to v1ct1m allocutlon.

Judge Jensen then moved to amend ex1st1ng language in
the rule which- requlres the probation’ offlce to “verlfy"
victim; impact evidence and to present it in
"nonargumentatlve style v Mr. Doar seconded the motlon
which carried by a unanimous vote. Professor Saltzburg
moved to amend the: rule;by! giving victims an opportunlty to
see the presentence,report. That motlon falled for lack of
a second.“‘ M

‘F0116W1ng a fewarlef comments
x rov

a0

I 3he Commlttee voted
‘the‘amendments to Rule 32 and to

rd thi | tandlng Commltte for: publlcatlon“and
comment»by the publific.!. JudgeuHodges‘noted that the Reborter
had suggested the: pOSSlbllltywOf us&nghthese major )
amendments»to reorganmze‘Rulepaz; : 1 he years, the

d‘become ‘a h,dQB@ppdge c

Reporter would work on a pos W

and clrculate 1t to the Comm!

N w T

Rhle 40(d), Condltronal Release of Probat;oner.

vThenR porter brleflyplntrpduced a proposal from
Judge Robert”Col hngs that‘Rule 40(d) be amended
EeXE ra ewto set terms of release
for prob ioners or superylsed e;easees who are arrested in
a dlstrzct other than the one ampOSLng the probatlon or
superv1sed release. Mr. Pauley 1ndlcated ‘that the 'proposed
‘ tmmlght create jurlsdlctlonal‘problems if the
inclined to transfeq
e d f;quN" ‘the arrest. occurred.
"“Judge Crlgler expressed agreement with the
lm?tlng that there 1 uestlon about the
‘ps for release of a
edwby Maglstrate
ler thereafter moved

()
1

ule 40{&), 1 e.,

mroposedLamendmen

thatwﬁ ‘yollow1ngulangﬁagep
person may be: released,’ “,“
amendﬁé abe\forwarded
publica fn.r The»motlo
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Judge Jensen expressed concern that the proposed
amendment did not include changes to Rule 46 and several
other members discussed the possibility of making cross-
references in Rule 46 to Rules 32.1 and 40(d). The
Committee thereafter approved the motion by a vote of 5§ to 3
with 2 abstentions. :

8. Rule 43(b), Sentencing of Absent Defendant.

Mr. Pauley explained the Justice Department’s proposal
that Rule 43(b) be amended to prov1de that sentenc1ng could
proceed even where a defendant was absent. He noted that
absent defendants could delay sentenc1ng for years and that
under guideline sentencing it is difficult to make flndlngs
of fact where the defendant is absent. He added that‘such
delays can result in changes in counsel and the court ‘and
that the proposal 51mply places rule 43 on the same. plane as
other portions of the trial. In his view, a defendant can
voluntarily rellnqulsh the right to be present at
sentencing. Judge. Hodges observed that the’ comblnatlon of
guideline sentenc1ng and the flnallty of sentences under
Rule 35, there may be a dllemma;‘once the defendant returns
after a sentence is 1mposed ‘no changes could be made in the

sentence.

Mr. Pauley moved that Rule 43 be amended to provide for
in absentia sentencing and Professor Saltzburg seconded the

motion.

Mr. Marek noted that there is pressure from prosecutors
and probation officers to sentence absent defendants but
that under current practice, the sentencing proceeding need
not come to a complete halt. For example, the presentence
report can be prepared, and it does not necessarily follow
that ev1dence will be forever lost if the defendant
absconds. He<agreed with Judge Hodges' observation that
once a sentence has been imposed, it cannot be changed.

Mr. Pauley noted that there is an 1ncon51stency in Rule
43; a trlai may proceed even where the defendant is absent
but sentencing, may not. He observed that it was an
historical accident that in absentia sentenc1ng was not
included in Rule 43. He added that the courts have some
flexibility in dec1d1ng whether to proceedHW1th an in
absentia trial and that the same rules‘should apply to
sentencing. 1In additional di'scussion cn the 1ssue,
Professor Saltzburg noted that the Supreme Court is
currently considering the issue of whether, an absent
defendant forfeits the rlght to appeal.’’ Mr Pauley noted
that the cOurt is also reviewing the 1ssue‘of in absentia
trials. He thereafter withdrew his motion and ‘substituted a
motlon to table the proposal with the understandlng that it
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would be considered at the first meeting following the
Supreme Court’s decisions on these cases. The Committee
unanlmously consented to that motion. At Mr. Pauley’s
request, Judge Hodges indicated that he would inform the
Commlttee on Cr1m1na1 Law and Probation of the proposal and
seek its comments on the issue as well as urging that the
Comnittee consider recommending to the Probation Service
that presentence reports be prepared for abscondlng
defendants. ‘

9. . Rule 53, Cameras in the Courtroom.

The Reporter 1nformed the Commlttee that a coalltlon of
news organlzatlons was prop051ng that Rule 53 be amended to
permlt the ‘Judicial Conference to dec1de whether to’
establlsh a pllot program for cameras in crlmlnal trials.
Professor]Saltzburg prov1ded some " addltlonal background
lnformat‘on on the proposal. Judge Keeton observed that the
Judicial nference had already approved a pllot program for
‘and would probably resist ‘any further amendments
‘ht, Judge Hodges 1nd1cated that the proposal
X on. the agenda for the cOmmlttee s next meetlng.

fIV. EVIDENCE' RULES UNDER CONSIDERATION

A. Proposal to Create Separate Rules
of Evidence Advzsory COmm1ttee

Judge Keeton informed the Ccommittee that at its June
1992 meeting, the Standlng Commlttee had discussed
extensively the problem of handllng proposed amendments to
the Federal Rules of Evidence and had flnally voted to
recommend to the Judicial ‘Conference that the Chief Justice
appoint a free-standlng Evidence Advi sory Committee which
would include some, cross-over members. from both the Criminal
and Civil Rules AdV1sory Comnittees; the‘Ev1dence Committee
would have its own Reporter. Because of that action, a
number of proposed amendments to the, Rules of Evidence had
been placed on hold, with’ the exceptlon of Federal Rule of
Evidence 412.' Judge Keeton also. reported that the Judicial
Conference had approved that, proposal ath;ts meeting in
September and that the Chief Justlce ha‘wﬂgreed that a
Committee, should be appolnted. - ‘

B. Ev1dence Rules“Under Con31deratlon
hy the Crlmlnal Rules Commltteel

1. The 1n1t1al dlscu551on on Rule 412 occurred on the
morning of the first day of ‘the meet1ng~ﬂf1nal discussion
and a votelon the proposed amendments ocfurred on the second
day. ‘ 1 . |
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1. Federal Rule of Eyidence 412,

Judge Hodges noted that Congress had failed to act on
Senator Biden’s proposed Violence Against Women Act but that
the bill would almost certainly be re-introduced in the next
session of Congress. That bill included proposed amendments
which would, 'inter alia, make Federal Rule of Evidence 412
applicable to both civil and criminal proceedings and would
include a right of the victim to appeal the court’s
ev1dent1ary ruling. Judge Hodges noted that a subcommittee,
chaired by Professor Saltzburg, had prepared a draft
amendment to Rule 412 which had been con51dered by the.
Commlttee at its April 1992 meeting. Based upon assurances
by Judge Stanley Marcus (Chair of Judicial Conference’s Ad
Hoc Committee on Gender-Based Vlolence) to Senator Biden
‘that Rule 412 would be given early and prompt consideration
‘under the Rules Enabllng Act, Judge Keeton suggested: that
any proposed amendments be forwarded to the Standing ‘
Committee for its consideration. He also envisioned that if
the Standlng Commlttee approved the amendments, they would
be publlshed on an abbrev1ated comment perlod. ‘

Follow1ng a br1ef general dlscu551on about the
likelihood of Congress conSLderlng1Senator Blden 8 propdsed
changes to the rules o; evidence, ?rofessor Saltzburg
dlstrlbuted coples of the subcommlttee's most recent
proposed amendments to Rule 412. and - explalned ithe two key
issues raised in the amendment. First he noted that the
Committee' would‘have to“declde whetH‘r to make‘Rule 412
applicable to both ‘civil and‘prlmldal§3 | As''amended,
the Rule would essentﬁal trea all cases. th ‘mefoor

[
i
[}

example in the balance to be ‘st ”between the offered
evidence’s probat1Ve yalue an“‘ ial dangers. Second,
there were some dlfferences in he‘prov151on concernlng
admissibilityjofwwpeCiQQF %nsiances of ‘sexual" behav1or on

what iS’now currehtly‘ﬂeferre dwﬁs
T i 2 1A

'y

= P ‘
Saltzburg‘ho e | tha' > would permit
1ntroduct1pn . St e‘if“ t, would
necessary 'to.insure 'd criminal case, -

such ev1dence«wp  'admitted 'if ith nstltutlon would
require 1t.” Tf@aq“ o f R ‘w‘w‘f | ' 3
B ‘ - ‘ S . .

Judge Hodges indicated that ‘the sub ommlttee s report
would be treated as a motlon (and éecond) to amend Rule 412.

The Committee’/s discussion of ‘the proposed amendment
reflected concern that appllcatlon of the rule to both civil
and criminal cases could be accompllshed. Judge Keenan
noted the dlfflculty‘of translatlng the. rule from criminal
to civil practice and Judge Crigler expressed concern that
the rule could be meanlngfully applied. i Mr. Pauley stated
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the Department of Justice’s strong concern that the current
constitutional standard in criminal cases not be diluted by
the proposed "fair trial" test and that the latter would be
necessarily subjectlve and lead to disparate results. Judge
. Jensen. observed-that the proposed amendment focused on

- sexual behavior and: propen51t1es of "victims." But in a

civil case, the victim might be the plalntlff and the
defendant might:be a :business. Professor Saltzburg
'responded that the solutlon mlght rest in referring. the
person‘alleged to be‘a V1ct1m. He also noted the potentlal
1nterp1ay betweenHRule 412 and Hulem\04 which generally‘
prohlhlts propen51tywev1dence.w‘Several part1c1pants R
questioned the,interplay between‘those rules and the
possibullty that : separate rules wou ‘

and" crlmnnal rul : ‘ ‘

| 1ng”Comm1ttee had
) oposed amendment
d have . ‘added an
v sior hez ; : :“nts 'of ‘tender
years. At brief discus ‘ ! ‘roposed amendment
‘ sed K ing ‘Com ée, the chair

at e W a ¢ o H \‘th the proposed

hould be tabled pendlhg conSLderatlon by the new
ev1denceM x ‘Commlttee,‘ o N
3. ”,gdetalwnule of vadeﬁce 1105;

Lo ‘\\‘h“ ““
i TE 'porter‘brlefly 1nd1cated that ‘the Reporter for
the Standmngw‘m wyttéb WOuld be ‘d dlnatlng proposed

“ 1 rules, and Federal Rule

amendmentth‘WFh ure
of Ev1dence1 1 ﬁauthorlty of the Judicial
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V. MISCELLANEOUS AND DESIGNATION
OF TIME AND PLACE OF NEXT MEETING

The Committee publicly expressed its compliments to
Judge Hodges and personnel the Administrative Office for
choice of the location and the hotel accommodations. Judge
Hodges announced that the next meeting of the Committee
would be held in Washington, D.C. on April 22 and 23, 1993.
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AGENDA II-A-(1-11)
R - Washington, DC
N N April 22-23, 1993

L RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

DIRECTOR UNITEQSTATES COURTS
JAMES E. MACKLIN, JR. i
DEPUTY DIRECTOR WASHINGTON, D.C. 20544

November 17, 1992

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES
AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT

By direction of the Judicial Conference of the
United States, pursuant to the authority conferred by
28 U.S.C. § 331, I have the honor to transmit herewith
for the consideration of the Court proposed amendments
to the Federal Rules of Criminal Procedure and a
proposed amendment to the Rules Governing Proceedings
in the United States District Courts Under Section 2255
of Title 28, United States Code. The Judicial
Conference recommends that these amendments be approved
by the Court and transmitted to the Congress pursuant

to law.

The changes recommended by the Conference include:
proposed new Criminal Rule 26.3, and proposed
amendments to Criminal Rules 1, 3, 4, 5, 5.1, 6, 9, 12,
16, 17, 26.2, 32, 32.1, 40, 41, 44, 46, 49, 50, 54, 55,
57, and 58; and a proposed amendment to Rule 8 of the
Rules Governing Section 2255 Proceedings.

For your assistance in considering these proposed
amendments, I am also transmitting an excerpt from the
Report of the Committee on Rules of Practice and
Procedure to the Judicial Conference and the Report of
the Advisory Committee on the Federal Rules of Criminal

Procedure.

L. Ralph Mecham

Enclosures

y——————g A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY rl——-————-z
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AGENDA II-B-1
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules
FROM: Dave Schlueter, Reporter

RE: Amendment to Rule 16(a) (1) (A) re Organizational
Defendants; Public Comments

DATE: March 11, 1993

At its December 1992 meeting, the Standing Committee
approved for publication and comment the Advisory
Committee’s proposed amendment to Rule 16(a) (1) (A). The
amendment is intended to extend the disclosure requirements
to statements by organizational defendants.

To the best of my knowledge there have been no written
comments on the proposed change. The rule, as it was
published for comment, is attached.
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AGENDA II-B-2
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter
RE: - Comments on Proposed Amendment to Rule 29 (b)
DATE: March 11, 1993

At the suggestion of the Department of Justice, the
Advisory Committee adopted a proposed amendment to Rule
29(b) at its Spring meeting in 1992. The amendment was
approved for public comment by the Standing Committee at its
summer 1992 meeting. But publication was delayed in part
because of the Administrative Office’s move to its new

gquarters last fall.

At its December 1992 meeting, the Standing Committee
directed that the proposed amendment be published on an
expedited basis -- to coincide with the same time limits for

Federal Rule of Evidence 412.

To date, there have been no written comments from the
public on the proposed amendment, which is attached.
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AGENDA II-B-3
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter
RE: Rule 32; Publication for Comment by Bench and Bar
DATE: March 15, 1993

In December 1992, the Standing Committee approved for
publication and comment the Committee’s proposed amendments
to Rule 32. The abbreviated comment period ends on April
15th -- one week before the Committee’s meeting in
Washington. To date, the Committee has received a number of
comments, mostly from probation officers who have expressed
concern about the specific time limits in the proposed
amendments. Because I expect more written comments, I am
delaying for now the preparation of a summary of the
comments, until we can be sure that we have most, if not
all, of letters sent to the Committee. My hope is that
before the meeting, I will be able to compile the comments
and categorize them for the Committee.

I am attaching a copy of Rule 32 as it was published
for public comment. I am also attaching a marked copy of
changes made to the Rule by the Standing Committee at its
December meeting. You will recall that at the October 1992
meeting, the proposed amendments did not include a major
reorganization of the rule. But with the Committee’s
approval, the rule was reorganized before being submitted to
the Standing Committee. Although there was general support
for such reorganization, that Committee had some "style" and
organization suggestions of its own; those changes are
reflected in the "marked" copy.
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Rule 32. Senterice and Judgment.

(a) IN GENERAL; TIME FOR SENTENCING. When a presentence investigation

and report is

under subdivision (b}, sentence should be imposed by

the end of 70 days from the finding of guilt. The time for imposing sentence,

 and the

ime limits prescribed in this rule, may be either advanced or

continued for good cause.

(b) PRESENTENCE INVESTIGATION. i om 0o od

(1) When Made. The probation officer shall make a presentence investigation
and report to the court before isapasing sentencs‘ unless:

E\ (A) the court finds that the information in the record enables it to

exercise its sentencing authority meaningfully under 18 U.S.C.

‘ 3553; and

.

 (B) the court explains this finding on the record.

(2) Presence of Counsel. On request, the defendant’s counsel is entitled to
attend any interview of the defendant by the probation officer in the
course of the presentence investigation.

(3) Submission to the Court. Unless the defendant consents in writing, the
report must not be submitted to the court or its contents disclosed to
anyone unless the defendant has pleaded guilty or nolo contendere or
has been found guilty.

(4) Report

4

., The report of the presentence investigation must contain—

A

(4) information about the defendant’s history and characteristics,

*

i\

®

including any prior criminal record, financial condition, and any
circumstances that, because they affect the defendant’s behavior,
may be helpful in imposing sentence or in correctional treatment;

the classification of the offense and of the defendant under the
categories established by the Sentencing Commission under 28
U.S.C. 994(a), as the probation officer determines to be applicable to
the defendant’s case; the kinds of sentence and the sentencing range
suggested for such a category of offense committed by such a
category of defendant as set forth in the guidelines issued by the
Sentencing Commission under 28 U.S.C. 994 (a)(1); and the
probation officer’s explanation of any factors that may suggest a
different sentence — within oimghomhe applicable guideline —
that would be more appropriate, given all the circumstances;

]

]

]

~
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10
(ﬂ') a reference to any pertinent policy statement issued by the
Sentencing Commission under 28 U.S.C. 994(a)(2);

[ ]
WV
jﬂs information containing an assessment of the financial, social,

psychological, and medical impact on any individual against whom
the offense has been committed;

" @ unless s the court orders otherwise, information about the nature and

(5)

extent of nonprison programs and resources available for the
defendant; and o

N . ’ N '
\,“w any other information required by the court.

Disclosure and Objections.

(A) Not less than 35 days before the sentencing hearing — unless the
defendant waives this minimum period — the probation officer
shall furnish the report of the presentence investigation to the
defendant, the defendant’s counsel, and the attorney for the
Government.

| \ hrtopetierw Yi‘l'ePO and recommendation resultmg’froma‘“’a
| (Study ordered by the court under 18 USC. 3552b)~ .

T of T f"‘lsé"\i&m mvw)-«v?s\

C.B) The report'must exclude: sm

() any diagnostic opinions that, if disclosed, might seriously disrupt
a program of rehabilitation;

(i) sources of information obtained upon a promise of confidentiality;
or

(iii)’ any other information that, if disclosed, might result in harm,
physical or otherwise, to the defendant or other persons.

CD)The court may, by local rule or in individual cases, direct the

0)

, probation officer, in disclosing the presentence report, to withhold the
 probation officer’s recommendation, if any, on the sentence.

@ Within 14 days after receiving the report of the presentence
¢investigation;sthe parties shall communicate in writing to the

probation officer and to each other, any objections to any material
information, sentencing classifications, sentencing guideline ranges,
and policy statements contained in or omitted from the report of the
Ppresentence investigation. After receiving objections, the probation
officer may require the defendant, the defendant’s counsel, and the
attorney for the Governiment to meet with the probation officer to
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discuss unresolved factual and legal issues. The probation officer
may also conduct a further investigation and revise the presentence
report as appropnate

D ﬁ ‘Not later: than 7.days before the sentencing hearing, the probation

officer shall submit the presentence report to the court, together
with an addendum setting forth any unresolved ob)ectnons, the
‘ grounds for those ob]ectlons, and the probation ofﬁcer’s comments
. on the ob]ectlons At:the same time; the probatlon officer shall
furnish the revisions #6 the presentence report and the addendum to
the defendant, the de ndant’s counsel and the attorney for the
Government IR HAN 6? . B

ﬁ; (p{ Except for any unresolved objection under subdivision. (b)(S)(B), the

court may, at the presentencing hearing, accept the presentence

nyestigaiion as. its ﬁ.ndmgs of fact. For good causé shown, the.
f o court may,

,allow a; new ob]ectlon to be ralsed at any time before
1mposmg sentence,! ©

‘\ e )‘\ . ;] Wf L

(© SENTENCE

(1) Sentencing Hearing. At the sentencing"t-/;;n’gj the court shall afford

counsel for the defendant and for the Government an opportunity to
comment on the probation officer’s determination and on other matters
relating to the appropriate sentence, and shall rule on any unresolved
objections to the presentence report.

The court may, in its discretion, permit the parties to introduce testimony
or other evidence on the objections.

The court shall, for each matter controverted, make either a finding on
the allegation or a determination that no such finding is necessary
because the controverted matter will not be taken into account or will not
affect sentencing. A written record of such findings and determinations
must be appended to any copy of the presentence investigation report
made available to the Bureau of Prisons
(2) Production of Statements at Sentencing Hearing. Rule 26.2(a)-(d), ()
. applies at a sentencing hearing under this rule. If a party elects not to
comply with an order under Rule 26.2(a) to deliver a statement to the
. movant, the court must not consider the affidavit or testimony of the
witness whose statement is w1thheld

3 Imposztzan of Sentence Before mposmg sentence, the court shall:
(A) determme that the defendant and defendant’s counsel have read
and discussed the presentence investigation report made available
under subdivision (b)(5)(A). If, however, the court believes that the
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4

presentence report contains information that should not be disclosed
under subdivision (b)5)(A), the court — in lieu of making that part
of the report available — shall summarize it, orally or in writing, if
the information will be relied on in determining sentence. The court
shall also give the defendant and the defendant’s counsel an
opportunity to comment on that information.

(B) afford defendant’s counsel an opportunity to speak on behalf of the
defendant;

(C) address the defendant personally and determine whether the
defendant wishes to make a statement and to present any
information in mitigation of the sentence; and

(D) afford the attorney for the Government an equivalent opportunity to
speak to the court.

In Camera Proceeding. If the court summarizes information under
subdivision (c)(3)(A), it may do so in camera. Upon motion jointly filed
by the defendant and by the attorney for the Government, the court may
hear in camera the statements — made under subdivision (c)(3)(B), (O),
and (D) — by the defendant, the defendant’s counsel, or the attorney for
the Government.

Notification of Right to Appeal. After imposing sentence, the court shall
advise the defendant of the defendant’s right to appeal, including any
right to appeal the sentence, and of the right of a person who is unable to
pay the cost of an appeal to apply for leave to appeal in forma pauperis.
If the defendant so requests, the clerk of the court shall immediately
prepare and file a notice of appeal on behalf of the defendant.

(d) JUDGMENT.

(D

2

In General. A judgment of conviction must set forth the plea, the verdict
or findings, the adjudication, and the sentence. If the defendant is found
not guilty or for any other reason is entitled to be discharged, judgment
must be entered accordingly. The judgment must be signed by the judge
and entered by the clerk.

Criminal Forfeiture. When a verdict contains a finding relating to an
interest or to property subject to a criminal forfeiture, the judgment of
criminal forfeiture must authorize the Attorney General to seize the
interest or property, subject to forfeiture, on terms that the court
considers proper.

(e) PLEA WITHDRAWAL. If a motion for withdrawal of a plea of guilty or nolo

contendere is made before sentence is imposed, the court may permit the
plea to be withdrawn if the defendant shows any fair and just reason. At
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any later time, a plea may be set aside only on direct appeal or by motion

under 28 US.C. ; 2255.
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AGENDA II-B~4
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules
FROM: Dave Schlueter, Reporter

RE: Rule 40(d); Public Comments on Proposed Amendment
to Explicitly Authorizing Magistrate Judge to Set
Terms of Release of Probationer or Supervised
Releasee.

DATE: March 12, 1993

Attached is the published version of the proposed
amendment to Rule 40(d). The amendment was originally
proposed at the Committee’s meeting last October in Seattle
and was approved for publication and comment (on an
expedited basis) by the Standing Committee at its December
meeting. The deadline for comments is April 15th.

To date, I am unaware of any written comments on the
proposal.
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AGENDA II-C-1

Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules
FROM: Dave Schlueter, Reporter

RE: Report of Subcommittee on Proposed Amendments to
Rule 5; Exceptions for UFAP Arrestees.

DATE: March 15, 1993

Last summer the Department of Justice recommended that
Rule 5(a) be amended to reflect several interrelated
problems in processing persons who have been arrested for
violating 18 U.S.C. § 1073 (unlawful flight to avoid
prosecution) (UFAP). As the attached original DOJ memo
indicates, for all practical purposes, § 1073 offenses are
rarely prosecuted. Instead, the statute serves as
justification for federal authorities to assist state and
local authorities in arresting fugitives wanted for non-
federal offenses. Rule 5, however, recognizes no exceptions
for the prompt appearance requirement before a federal
magistrate. As the memo indicates, this can sometimes pose
problems of delay and transportation. The solution
suggested by DOJ is that Rule 5(a) be amended to
specifically exempt those persons arrested solely on grounds
of violation of § 1073, provided that the federal
authorities promptly deliver the person to state officials
and promptly move to dismiss the complaint.

At its October 1992 meeting in Seattle, the Committee
considered the DOJ proposal (Minutes, p. 3). Following
discussion, Judge Hodges appointed a subcommittee of the
following members: Judge Jensen (Chair), Judge Schlesinger,
Magistrate Judge Crigler, Mr. Karas, and Mr. Pauley.

Attached are various materials relating to the
Subcommittee’s work:

- A letter, dated Jan. 13, 1993 (interim report) to
me from Judge Jensen summarizing the
subcommittee’s findings;

- a memo from Roger Pauley and attached DOJ memo
responding to Judge Jensen’s letter;

- letters and memos from the subcommittee
members with attached letters concerning Rule 5
UFAP practices in several jurisdictions; and

- the original DOJ memos, with recommended language
for an amendment to Rule 5.

This item is on the agenda for the Committee’s April meeting
in Washington.
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UNiTeED STATES DisTrICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO, CALIFORNIA 94102

CHAMBERS OF

D. LOWELL JENSEN

UNITED STATES DISTRICT JUDGE

January 13, 1993
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Professor David A. Schlueter

Sst. Mary's University of San Antonlo
School of Law

One Camino Santa Maria

San Antonio, Texas 78284

Dear Professor Schlueter:

This is an interim report on the work of the Rule 5/UFAP
Arrestees Subcommittee in preparation for the next meeting of the
Advisory Committee. Thanks to the diligent efforts of the
Subcommittee members we have conducted a survey of various system
participants in an attempt to get a real world perspective on
existing UFAP procedures. This survey is relatively broad,
involving contact with U.S. Magistrates, federal and local
prosecutors, defense counsel ‘federal agents, and local law
enforcement officers. It. 1s, however, not very deep as we were
looking to .develop relevant issues only. As it turns out, beyond
the Department of :Justice statlstlcs, there is very 11tt1e
available’ hard data on thls subject matter.

LM‘
e

fy Federal Proceedlngs
From ourlsurvey it appears. that there are three basic
scenarios for/ transferrlng an arrested person from federal to
local custody when a fugitive is arrested on a UFAP warrant in a
state other than the state where the warrant was originally
issued. Before descrlblng these scenarios, let me note that the
procedure for 'issuing the UFAP. warrant requires presenting proof
to the U. S. Attorney of the existence of an underlying state
warrant. Federal and state authorities, therefore, should have
timely access . to a copy of the state warrant at all times
thereafter.,¢If*for some reason no copy is available, the warrant
should in all‘cases bé entered into and accessible through NCIC.

Scenario 1

Federal agents (generally FBI or USMS) locate the fugitive
in another state, but before an arrest is actually made, local
law enforcement officials (LE) are notified and they are present
at the arrest itself. 1In this circumstance local LE can make the
original arrest of the fugitive on state law charges based on the
underlying out of state warrant. The fugitive is then taken
directly into local custody to await extradition proceedings
handled by state officials. 1In this scenario Federal Rules of
Criminal Procedure 5 (Rule 5) is not implicated as no federal
arrest has taken place. Presumably federal authorities then



notify the relevant U.S. Attorney and the UFAP warrant is
dismissed. Pursuant to U.S. Attorney's Manual, Sec. 9-69.431,
only the issuing District can dlsmlss the UFAP complaint

and warrant.

Scenario 2

Arrest of the fugitive is made by federal agents and the
UFAP defendant goes into federal custody. Pursuant to Rule 5 the
UFAP defendant is then brought before a U.S. Magistrate Judge.
The government is represented by the U. S. Attorney and the
defendant by appointed or retained counsel. 'In this case local
LE is also present at the hearing, having been notified after the
arrest and before the hearing. After federal proceedings have
been conducted, which consists generally of notice by the U.S.
Attorney that; tne UFAP complaint w1l¢ ‘not be prosecuted, the UFAP
defendant is dellvered dlrectly into . docal custody. . There are no
further federaL proceedings other than,t¢”nsubsequent dismissal
of the UFAP warrant by the‘relevant U HAttorney.‘ ‘This, of:

= able to.obtain .the . H‘m
rest andncustody after

necessaryulnfmrmatlon o support ‘hel
notice of the arrest As i NScena 1w§
problemmas thls 1nform‘t10n was“

‘!’\

erderalmappearance to
Se d will be able to take
wcust“ ‘:hﬁn,re can, of course, be
a delay (which can be 51gn1f1cant ‘mencases) before the UFAP
defendant ;. now a state prlsoner,uapp@arS‘
officer. ‘In ne1ther case, does th: wdeﬂawlappear to be“_
of the Federal Crlmlnal Proqedure ' ‘ :

make sure that local LE w1ll be p,
the UFAP defendant into loc“lﬂ

follcw1ng a federal arrest” v
UFAP defendant dlrectly 1nt b
hearlng ever\belng held.

Scenario 3

In this case there is a federal arrest followed by a Rule 5
hearing, but there is no local LE presence at either the arrest
or -the initial appearance. The UFAP defendant is in federal
custody both before and after the Rule 5 hearing. As in Scenario
2 it appears that in most cases a federal prosecutor and a
federal public defender are at the hearing, although that is not
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always the case.. In many rnstgnces,tpartlcuiarly\where the U.S.
Magistrate is at some location remote from the U.S. Attorney s
office, no lawyers are present at the hearing.

In these cases it appears that dlfferlng routines and orders
have been developed in different Districts. 1In some cases it
appears that a F.R.Crm.P. Rule 40 removal hearing is calendared,
but in most instances it appears that no other court appearances
are scheduled.. At the initial appearance in these cases the U.S.
Attorney notifies the court that there will be no federal
prosecution under the UFAP statute ‘and the Maglstrate orders the
U.S. Marshal to deliver the defendant’ to local custody for
purposes of extradition. Where a Rule 40 hearing has been set,
this procedure, of orderlng the USMS to deliver the defendant: to
local custody, takes place at the subsequent hearlng -- or local
LE has now been notified and takes the defendant into local
custody at the hearing. 1In the typlcal case, then, there is a
Rule 5 hearlng after the federal arrest but it is essentially a
pro forma event, using whatever is ‘the hlstorlc practlce of the
District.' -The defendant leaves the courtf h federal custody,‘
represented by counsel, but ‘with no speclflc court order as ' to
when . transfer to local custody w111 ﬂﬂ ‘

historicipractice~
federal ‘tustody ¢
dlsmlssed‘althqug
ing sta
to note thbt n

‘lly in a loc%l
‘stody pursuaht to
- "oeal’ custody," wi : g
booking entries by local LE under

based‘updn appllc ble
state law.
br

State Court Proceedlngs

Once an arrested fugltlve is in local custody appearance
before a state court is a function of state statutes and
procedures. In the typical case the fugitive is booked into
local custody based upon the out of state warrant. The local LE
custodian then files a complalnt or similar process under state
law and schedules an appearance in state court to begin
extradition procedures. As already noted, there can be a delay
in this process but it is apparently a delay common to all
arrested persons in that jurlsdlctlon, not just for fugitives.
The local prosecutor is 1nvar1ably represented at thlS court
appearance but it appears that in some states there is a failure
to assure that the arrested person is represented by counsel.
Surprisingly enough, it appears from our survey that even in the
same state an arrested fugitive will be prov1ded counsel in one
county and not in another. It appears that in virtually every

3



case where no state counsel is provided, it is contrary to state
law. The Uniform Criminal Extradition Act has been adopted in
almost every state and it specifically provides that the arrested
person is to be informed of the rlght to "demand legal counsel."
As an example, the implementing law in California provides that
the arrested person, at his initial appearance,. is to be
"informed of the reason for his arrest ‘and of his right to demand
and procure, counsel " CA. Penal Code § 1551 2.‘ I belleve that
51m11ar prov151ons are in place in each of the adoptlng states.‘
As of this. tlme only the Dlstrlct ofJColumb1a,~M1551s51pp1~

mpontext whlch ex1sted at the
has been forever altered by -

Ml

technology @nd Lt may Hwthatwthe UFAP warrant is now'

naught but a footnote : fwrh system.g All states now enter ‘their .
T a ‘ o

car, has
arrests

]”faﬂulnvobyement
byu;ocaleE

)rather than

I would ask the members of the Subcommittee to forward any
further information or observations on the subject matter and we
will make it all available for consideration at the next meeting.
Thanks to all and I look forward to .seeing you.

P

i , |
Sincerel -
1 Ly,

. D. Lowell Jensen
Unlted States District Judge

DLJ :mwj

cc: Hon. William Terrell Hodges, Chairman
Hon. Harvey E. Schles1nger :
Hon. B. Waugh Crigler
Tom Karas, Esd.
Edward F. Marek, Esq. ‘ '
Roger Pauley, Esq. .. .

i

R R

)

R R AU R

]

g
i
ke

) )

-]

s

ke

.



m/y
3

3

()

m;%mﬂﬁiiim,ﬁmmém

swm{wmhggz@ﬁh

TR



3 3 U3 o = L3 ﬂ@ 2 2 3 o o3 ead Ld Onww .3




S I

£
©

1 [ 1

3

3

Criminal Division

U. S. Department of Justice
#930002803

Washington, D.C. 20530
February 19, 1993

Honorable D. Lowell Jensen
United States District Judge
P.0. Box 36060

450 Golden Gate Avenue

San Francisco, California 94102

Dear Lowell:
I found the enclosed memorandum well written and thoughtful
and (with the permission of the author) am forwarding it to you
and the other members of the Rule 5/ UFAP Subcommittee for your
consideration.
I look forward to seeing you in April.
Sincerely,
/@Uﬁf /

Roger A. Pauley, Director
Office of Legislation

cc: Honorable Harvey E. Schlesinger
Honorable B. Waugh Crigler
Tom Karas, Esquire
/Professor David A. Schlueter
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U. S. Department of Justice

Criminal Division

Washington, D.C. 20530

FEB | 7 1993

MEMORANDUM

TO: Roger Pauley, Director
Office of Legislation
Criminal Division

FROM: Mary C. Spearing, Chief
General Litigation and
Legal Advice Section

Criminal Division

SUBJECT: Interim Report of the "Rule 5/ UFAP Arrestees
Subcommittee" Regarding Unlawful Flight to Avoid
Prosecution Federal Post-Arrest Procedures

Reference is made to your referral of the response from
D. Lowell Jensen, United States District Judge for the Northern
District of California, regarding the work of the judicial "Rule 5/
UFAP Arrestees Subcommittee" on the issue of whether Rule 5 of the
Federal Rules of Criminal Procedure should be amended to address
logistical and other procedural problems encountered following
federal arrests for unlawful flight to avoid prosecution! (UFAP)
violations. . You will recall that this Section advocated United
States Code or Federal Rules of Criminal Procedure amendments to
authorize the dlrect federal law enforcement agency transfer of
custody of a UFAP arrestee to the appropriate local police agency
in the jurisdiction of arrest as an alternative to the present
requlrement that there be an appearance before a U.S. Maglstrate
Judge prior to a transfer of custody for the purpose of local
extradition.

our proposed alternate procedure would be utilized only for
prisoners arrested by federal authorities pursuant to federal UFAP
warrants in the absence of an intention to prosecute the federal
charges. In such instances, direct transfer of the arrestees to
local custody would preserve federal resources and permit arrestees
to assert their local extradition or substantive offense defenses
earlier.

' 18 Uu.s.c. § 1073



2
° While we essentially agree with the interim report's
description of potential UFAP arrest scenarios, we are concerned
that the descriptions of various conditions under which Rule 5 does
not present logistical or procedural problems tend to deemphasize
the very real problems which exist when an arrestee who will not
face federal charges must be transported substantial distances,
possibly detained overnight, and subjected to a federal proceeding
prior to transfer to local custody for local extradition.

In the vast majority of federal UFAP arrests, there is no
federal intent to prosecute the defendant. This is consistent with
the statutory intent that the UFAP statute primarily serves as a
basis for federal investigative and apprehension jurisdiction, and
that a federal UFAP arrest warrant usually will not result in
federal prosecution. Accordingly, both the Federal Government and
the arrestee should share an interest in initiating local
extradition processes as promptly'and efficiently as possible. An
appearance before a U.S. Magistrate Judge seemingly‘prévides no
benefit to either the defendant or criminal justice interests, yet
will likely involve resource expenditures by numerocus federal law
enforcement, prosecutorial, and judicial personnel. The cost of
the Rule 5 proceedings is not limited to the time of the federal

personnel; transport and secure lodging' for the arrestee may also
be involved. S Co ‘ .

N,

As recognized in the description of "scenario 3" of the
interim report, for a variety of reasons local law enforcement
officers may not be present at a Rule 5 hearing. In some
instances, local extradition practice may require that the local
law enforcement agency with jurisdiction over the site of the
initial apprehension (which is often not the' same 1local
jurisdiction in which the Rule 5 proceeding' is conducted) must
execute the 1local arrest and ' initiate 1local extradition
proceedings. -~ The need to transport arrestees across several
counties to reach the nearest magistrate then back along the same
route to initiate local extradition is mest common in rural
districts, often the same districts in which the personnel resource
commitment is most damaging. e ‘

Though the burden of Rule 5 procedures can be avoided by
having local police execute an initial arrest, factors such as
local police resoﬁrce conservation efforts and  uncertainty
regarding when" federal officers will actually 1locate a sought

fugitive often lead to fugitive apprehensions - at which 1local

officers are not present. 'We question the benefit of barring the
transfer to local police custody of an arrestee immediately after
federal arrest, when there is no continuing federal interest in the
arrestee, solely because the local police were not present at
precisely the time of arrest on a UFAP warrant. Rule 5 appears to
require a proceeding before a federal magistrate, possibly on the
following day and possibly in a local jurisdiction where local
authorities are not even empowered to extradite the arrestee,
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before local officers who initially could have arrested the subject
are permitted to accept custody from federal officers. The
practical effect of these procedures is that the fiction of federal
prosecutive interest, legislatively established to create federal
investigative jurisdiction, is extended to conflict with the
arrestee's, Federal Government's, and two state governments®
interests.

In conclusion, while the interim report may be correct in
concluding that most fugitive arrests are made by local officers
acting without federal participation, and that other fugitive
arrests are made jointly by federal and local officers (and thus
require no Rule 5 proceeding), there remains a significant category
of federal UFAP arrests which are made exclusively by federal
officers yet will not lead to federal prosecutlon. That scenario
raises serious procedural and resource concerns because Rule 5
appears to require that the fiction of an intent to prosecute in
the federal system be continued to require the commitment of
personnel, transportation, lodging, records keeping, and other
resources which do not offer any criminal justice benefit to either
the defendant or the interested governments.

Permitting federal law enforcement officers to bring a
fugitive arrested pursuant to a federal UFAP warrant to either a
Rule 5 proceeding or to local law enforcement officers empowered to
take custody based upon the out-of-state arrest warrant or other
local authority, would seemingly conserve substantial federal law
enforcement and judicial resources and reduce federal llablllty
exposure while accelerating a defendant's opportunity to exercise
procedural rights applicable to the local charges which he or she
will face. Despite the observation that these problems arise only
in the minority of fugitive arrests, they are significant when they
arise, have generated a series of inquiries and complaints from
numerous components of the Department of Justice -- including U.S.
Marshals Service, Federal Bureau of Investigation, and United
States Attorneys' offices ~- and can seemingly be cured with no
adverse consequences through a Rule 5 amendment which recognizes
the unique nature of federal UFAP charges ~- the legislatively
endorsed practlce of lodging such federal charges when no federal
prosecution is anticipated.
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: United States Bistrict Court
Middle Bistrict of Hlorida
Enited States Gourthouse
311 FMest Monroe Street
Post Gffice Box 1740
Yacksommille, Florida 32201-1740
- Chambers of
Barvey E. Schlesinger February 4, 1993
Hnited States Blistrict Judge ‘ (s04) 232-2131

Honorable D. Lowell Jensen
United States District Judge
Post Office Box 36060

San Francisco, CA 94102

Dear Lowell:

Since my letter to you of November 16, I have received additional
information from North Carolina and Alabama which is enclosed. It does
not add anything to the information previously provided.

Sincerely yours,

/'//
.
:

Enclosures
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Hon. Wm. Terrell Hodges, Chairman

Advisory Committee on Criminal Rules

Honorable B. Waugh Crigler
United States Magistrate Judge
United States Courthouse

255 West Main Street, Room 328
Charlottesville, VA 22901

Tom Karas, Esquire

Tom Karas, Ltd. )

101 North First Avenue, Suite 2470
Phoenix, AZ 85003

Roger Pauley, Esquire

Director, Office of Legislation
U. S. Department of Justice
Criminal Division, Room 2244
Washington, DC 20530

Prof. David A. Schlueter

St. Mary‘’s University of San Antonio

School of Law
One Camino Santa Maria

' San Antonio, TX 78248
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- . UNITED STATES DISTRICT COURT

OFFICE OF THE UNITED STATES MAGISTRATE JUDGE
EASTERN DISTRICT OF NORTH CAROLINA

o 624 UNITED STATES COURTHOUSE

310 NEW BERN AVENUE

;o RALEIGH, NORTH CAROLINA 27611-5610

, ' JUDGE ALEXANDER B. DENSON P O BOX 25610
b _ FTS 672-4710
(919) 856-4710

e,

iy

)

sl

November 17, 1992

! Hon. Harvey E. Schlesinger
United States District Judge

o Post Office Box 1740

Jacksonville, Florida 32201-1740

Dear Judge Schlesinger:

[: This responds to your letter of October 27 to Ken McCotter and
others seeking input for the Advisory Committee on Criminal Rules

o about the Department of Justice proposal to amend Rule 5 in UFAP

Lﬁ cases to avoid an initial appearance and Rule 40 proceedings.

i I enthusiastically support the proposal. Every time I have these

‘ proceedings in UFAP cases I am again struck by how meaningless they

s are. We take a half-hour or so to go through all that is required

‘ in a legitimate federal case and then explain to the defendant that

m the federal case is being dismissed immediately and that he will

- be delivered to local state authorities who will deliver him to
authorities of another state where he will actually be prosecuted.

- Often, the defendant is thoroughly confused.

- T suggest that some time limit be imposed on how long the defendant

- may be held in federal custody and that: 1) so long as that limit

1 is not exceeded; and 2) the U.S. Attorney in fact dismisses the

b UFAP charges that no initial appearance or Rule 40 proceeding be
required.

-

- Sincerely,

cc: Hon. Charles K. McCotter, Jr.

1 73

3 071
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OFFICE OF THE UNITED STATES MAGISTRATE JUDGE
UNITED STATES DISTRICT COURT
United States Courthouse, Rm. 203
413-415 Middle Street
New Bern, North Carolina 28560

N

r
- ‘ ' -
CHARLES K. MCCOTTER, JR. Fax No. (919) 638-1529

“United States Magistrate Judge November 18, 1992 Tel. No. (919) 637-3811

Yotwons!

]

-y

Hon. Harvey E. Schlesinger
United States District Judge

- Post Office Box 1740
Jacksonville, Florida 32201-1749

¥

R

Dear Harvey:

Thank you for your letter of October 27, seeking input for the
Advisory Committee on Criminal Rules about the Department of
Justice proposal to amend Rule 5 in UFAP cases to avoid an initial
appearance and Rule 40 proceedings. I support the proposal. The
initial appearance and Rule 40 proceeding in these cases is a total
waste of time. Generally, the federal case is dismissed
immediately and the defendant is delivered to 1local state

1y

= authorities, who will deliver him to authorities of another state
L where the defendant will actually be prosecuted.
o Furthermore, the UFAP proceedings are often complicated by

requests for detention, which requires a detention hearing,
generally two or three days later. Usually, the UFAP charge has
been dismissed prior to the detention hearing, but the court is
required to go through the mechanics of scheduling the UFAP
detention hearing and appointing counsel for the defendant for that
purpose. On at least one occasion, I have had to actually conduct
a detention hearing because the government had not dismissed the
UFAP warrant until after I had denied the motion for detention and
set conditions of release. The defendant was then released from
federal custody and then arrested on the state charges. The
pProceedings were confusing, difficult, and a complete waste of
time.

f
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1

f‘ Rule 5 should be amended in UFAP cases to avoid the initial

L. appearance and Rule 40 proceedings. A brief time limit should be
imposed as to how long the defendant may be held in federal

on custody, and so long as that limit is not exceeded and the U. S.

L_ Attorney in fact dismisses the UFAP charges, no Rule 40 proceeding

’ would be required.
-
L
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With warmest personal regards, I remain
Sincerely yours,

Ko

CHARLES K. McCOTTER, JR.
United States Magistrate Judge

k]

CKMc,Jr.:sab

cc: Hon. Alexander B. Denson
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HWilliam £, Cassady
Hnited States Magistrate Hudge December 1, 1992 ) (203) 690-2343

Hnited States Bistrict Court

Southern Bistrirt of Alabama
113 $t. Joseph Strect
Jobm Archibald Camphell
Hnited States Courthouse
Mobile, Alabama 36602

Hon Harvey E. Schlesinger
United States District Judge
Post Office Box 1740
Jacksonville, Florida 32201-1740

Re: UFAP Defendants
Dear Harvey:

In response to your inquiry of October 27, 1992, my
investigation has revealed that the questions you posed may
generally be answered as follows:

(1) Defendants released to state custody do not routinely
have access to appointed counsel. The state district judges find
that appointment of counsel is not necessary and are supported in
their position by an Attorney General’s opinion which reaches the
conclusion that state funds should not be used for this purpose;
and

(2) Defendants being held on fugitive warrants have a hearing
before the nearest district judge within seventy-two hours of their
release into state custody as a general rule (Mobile judges see the
defendants within 48 hours).

The magistrate judges in Alabama basically ensure that
fugitive warrants exist from the charging states and that officials
in the state of arrest are willing to take the defendant into
custody. 1In every UFAP case that I or any other Magistrate Judge
with whom I talked have supervised, the United States Attorney has
always advised the court that the federal charge will be dismissed
once custody is transferred and that no indictment would be sought.
Although we continue to advise the defendants of the rights they
possess if the federal case continues, that eventuality has never
become a reality. UFAP defendants have always been released into
state custody and the complaint eventually dismissed.

While I am on this topic, there does appear to be two points
of view regarding whether the magistrate judge in the arresting
district may authorize voluntary dismissal of the complaint on
motion of the United States Attorney. My position would be that he
or she does. 1In talking with my brethren to the north, however,
some think that the rules could be clearer as to which court’s
leave must be obtained prior to the filing of a dismissal of UFAP
complaints. See Rule 48(a), Federal Rules of Criminal Procedure.

Telephone:



Hon Harvey E. Schlesinger

December 1, 1992

If you are in need of additional information, please don’t
hesitate to call. Gina and I send our regards to your family and
hope that you experience a happy and festive Christmas Season.

\//

William E. Cassady
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Hnited States Bistrict Court
Southern Bistrict of Alabama
113 $t. Yoseph Street
Hohn Archibald Campbell
Hnited States Courthouse

1

™ — Mobile, Alabama 355602

- Hilltam £. Cassady ) ) Telephone:
Hrited States Magistrate Judge (205) B90-23453

[

e

- _ December 4, 1992

Hon Harvey E. Schlesinger
United States District Judge
Post Office Box 1740
Jacksonville, Florida 32201-1740

.

™

Re: UFAP Defendants

Dear Harvey:

r
L Following up on my letter of December 1, 1992, I have obtained
a copy of the Attorney General’s opinion alluded to. A copy is
= enclosed for your information.
L
Sincerely,
gm\‘ I// e?. / l

- Wﬁiliam E.

- WEC:mja \
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: DEC 1, 1932 1@:22AM P.@2 | |
: FROM: MONTGOMERY LAW LIB. TO: 285 223 7114 . - . b
woc L vrnivn Ur LK ATTORNEY (AENERAL
. .oRdT, M
£ N YT Mj
91-003847
Lo 'T,; |
»* b
JIMMY EVANS M
ATTORNEY GENERAL Ly
STATE OF ALABAMA
PR 8 AUS 2 1991 |
MENTIIvER: & ipavae JE1I0O
Aegs 2091242 Y00
1
: Honorable Jim Guin
‘ District Judge B
! Tuscaloosa County L
| 620 County Courthouse
1 Tuscaloosa, Alabama 35401 m
! Warrants - Arrest -
‘ Detention
1
A fugitive from justice is -
not entitled to appointment —
of counsel in an [
extradition proceeding. L
Dear Judge Guin: ' §ﬁ

This opinion is issued in response to your
request for an opinion from the Attorney General.

QUESTION

Whether @ person srrested upen a
warrant issued pursuent tc Codg

+ 1975, §§15-9-~35 or
15-9-40, is entitled to court
appointed counsel {f he satisfies
the court that he is indigent,
and if so, is that court
appointed attorney entitled to P
compensation for his time and =
expenses in accordance with

. 1975, §15-12-21.
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FROM:MONTGOMERY LAW LIB. . T0: § 285 223 7114 DEC 1, 1992 18:23aM P.O®3

Honorable Jim Guin
Page Two

3

E!ECIS A AT BHBIXSIS

Code of Alabama., 1975, §15-9-38 states that prior
to delivery of a fugitive to the demanding state he (the
fugitive) must be 1nformed of:

1

I

(1) the demand made for his
surrender;

(2) the crime with which he 1:
charged, and;

(3) that he has the right to
‘ demand legal counsel.

N D G N

In the case of Sullivan v, State, 43 Ala. App.
133, 181 So.2d 518 (1965), the Alabama Court of Criminal
Appeals held that Tit. 15, Sec. 57, Code of Alabama,
1940 (now §15-3-39), gives & person under arrest for
rendition to another state.the right to be represented .
by legal counsel in a habeas corpus proceeding. The
Court went on to say that this statute does not,
however, expressly require that such person be
represented by court appointed counsel if he is unsable
to employ counsel. The court concluded by saying that
the petitioner had no constitutional right to counsel eas
Act No. 526, Acts of Alabama 1963 (which providas for
the appointment of counsel for indigent defendants at
state expense) does not apply to extradition.

H
g

1

|

—

1

Other states have held consis*ently with the
Alabama court when prasented with this issue. E.g.,
Judd v, Vose, 813 F.2d 494 (1lst Cir. 1987); Utt v.
State, 443 A.2d 582 (Md. 1982). In Judd vy, Vosa, the
First Circuit stated that an extradition hearing has a
"modest function not 1nvolving the queation of guilt or
innocence and is not ‘a crzm;nal proceeding” within the
meaning of the Sixth Amendment Likewise, in McGuigan
v_._sna_utumns__c;mm, 669 F. Supp. 1037 (D. Nev.
1987), the court stated that extradition is not »
critical stage of the criminal proceedings and there is
no. constxtutional right to an. sttorney. The court did
note that while Nevada law does allow counsel to be
present, it does not 1mpose upon the state the burden of
supplying the prisoner with counsel at stste expense.

3
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Honorable Jim Guin
Page Three

From the above, it must be concluded that a
fugitive from justice is not constitutionally or
statutorily required to have counsel at an extradition
proceeding. It is also clear that pursuant to §15-12-1
and §15-12-42 a public defender's office is not entitled
to be reimbursed at state expense for their
representation of 2 fugitive st an extradition
proceeding. An indigent defendant is defined in
§15-12-1 as & person involved in a criminal or juvenile
proceeding in the trial or esppellate courts of Alabama
for which proceeding representation by counsel is
constitutionally reguired and who under oath or
affirmation states that he is unable to pay for his :
defense and who is found by the court to be financially
unable to pay .for his defense. Powers of a public
defender are limited by §15-12-42 to representing
indigent defendants in the trial courts and, with
permission, the municipal and appellate courts.
Extradition proceedings are not included within this
section. :Thus, it must be concluded that public
defenders who represent indigent fugitives from justice
cannot be compensated at state expense.. | |

i, . CONCLUSION
. A fugitive ‘from justice is not statutorily or
onstitutionally 'entitled to counsel st an extradition
proceeding. C of Algbama, 1975, §15-9-38 only
requires that a fugitive be informed that he has the
right to demand counsel. It does not require the state
to appoint and pay for counsel. |

sincerely,

JIMMY EVANS
 ATTORNEY GENERAL
BY:

d
i
b
Hh

)

JAMES R. SOLOMON, JR.
CHIEF, OPINIONS DIVISION
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United States Bistrict ourt
Middle Bistrict of Hlorida
Hnited States Courthouse

311 Mest Monroe Street
Host Gffice Box 1740
Yacksormille, @‘,’Iuriha 32201-1740

@hambers of

Brarvey B. Schlesinger
Hnited States Bistrict Judge (ap4) 232-2131

February 25, 1993

Honorable D. Lowell Jensen
United States District Judge
Post Office Box 36060

San Francisco, CA 94102

Dear Lowell:

I have received Roger’s letter of February 19 transmitting Ms.
Spearings’ memorandum of February 17.

My understanding is that prior to any UFAP warrant being issued
there must be an underlying state warrant already in existence before
the FBI agents file their complaints. At that time, whether or not
there is to be a federal prosecution should be known. It would seem to
me that an NCIC entry could be made indicating that such persons are to
be prosecuted locally rather than federally. In such a scenario,
whether the arrest is made by a state agent or a federal agent should
not matter, they should be arresting on the basis of the underlying
state warrant and not on the UFAP warrant. Under those circumstances,
what would prevent the arresting officer from delivering the prisoner
to state officials completely bypassing the federal judiciary? In that
way, the legal fiction would no longer exist but would be a reality.

Perhaps this is a question that needs to be re-routed through the
Department of Justice. I would hate to think we are involved in this
entire undertaking because federal agents do not get "credit" for making
an arrest on a state warrant.

Sincerely yours,
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Honorable B. Waugh Crigler
United States Magistrate Judge
United States Courthouse ‘
255 West Main Street, Room 328
Charlottesville, VA 22901

~ Tom Karas, Esquire

Tom Karas, Ltd.

101 North First Avenue, Suite 2470
Phoenix, AZ 85003

Roger Pauley, Esquire

Director, Office of Legislation
U. S. Department of Justice
Criminal Division, Room 2244
Washington, DC 20530

Prof. David A. Schlueter

St. Mary’s University of San Antonio

School of Law
One Camino Santa Maria
San Antonio, TX 78248
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF VIRGINIA
Room 328
255 WEST MAIN STREET
CHARLOTTESVILLE, VIRGINIA 22901

B. WAUGH CRIGLER January 28, 1993 PHONE 804-296-7779
U.S. MAGISTRATE JUDGE o -

Hon. D. Lowell Jensen
United States District Judge
North District of Callfornla
P. 0. Box 36060

San Francisco, CA 94102

Dear Judge Jensen: :

Thank you for the detailed analysis on UFAP provided in your
letter of January 13, 1993. Because of your efforts, I feel we
have a great deal of information which actually supports our
diverse concerns that led us in the first instance to believe
current UFAP practices might need to be revisited with an eye
toward reform. Your footnote observation that technology may have
altered the continued need for UFAP procedures is particularly
insightful.

Over the past several months of our involvement with this
problem, I have somewhat vacillated from my prior position opposing
changes to any Rule that would eliminate federal court control over
prlsoners subject to federal process. What your letter points out
is that there may be no easy solution to the problem short of both
rule and statutory changes.

I, too, look forward to addressing this matter in full
committee. It may be that we are making a proverbial mountain out
of a molehill, but there certainly seems to be a need to reform
this "animal" that was conceived at a time when federal involvement
in the fugitive process was more needed than it may be today.

Sincerely,

P2y T

B. Waugh Crigler
U. S. Magistrate Judge

BWC/jss

cc: Hon. William Terrell Hodges
Hon. Harvey E. Schlesinger
Tom Karas, Esqg.
Edward F. Marek, Esq.
Roger Pauley, Esqg.
(Professor David A. Schlueter
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LAW OFFICES

ToM KARAS, LTD. .

2470 SECURITY, PACIFIC BANK BUILDING
101 NORTH FIRST AVENUE

i A Y
PHOBYIX,. ARTZONA 85003
(€02) 271-0115

December 15, 1992

Honorable D. Lowell Jensen
United States District Judge
Post Office Box 36060

San Francisco, CA 94102

Dear Judge Jensen:

Pursuant to our conversation in Seattle, I have been

in contact with Robert Spangenberg of the Spangenberg
Group, and Mary Broderick, Director, Defender Services,
National Legal Aid and Defender Association, in efforts
to determine the availability of appointed counsel for
state fugitives through state defender offices. Copies
of correspondence are enclosed. ‘

The information I believed would readily be available
through these sources, was not. However, Mr. Spangen-
berg, who has for years worked closely with state
defender offices throughout the country, notes in his
letter that the unavailability of appointed counsel
for fugitives, such as in Phoenix, is experienced
elsewhere. He shares the concerns voiced in Seattle
over Rule 5 not extending to UFAP arrests.

Statistics concerning appointment of federal defender
offices in UFAP cases which might assist the committee

have been requested from David Cook of the Administra-
tive Office.

Sincerely,

ot Fart—

Tom Karas
encls.



C: W
Honorable William Terrell Hodges
United States District Judge
United States Courthouse, Suite 512
311 West Monroe Street
Jacksonville, Florida 32201

Honorable Harvey E. Schlesinger
United States District Judge
United States Courthouse

311 West Monroe Street
Jacksonville, Florida 32201

Honorable B. Waugh Crigler
United States Magistrate Judge
United States Courthouse

255 West Main Street, Room 328
Charlottesville, VA 22901

Roger Pauley, Esquire
Director, Office of Leglslatlon
U.S. Department of Justice
Criminal Division, Room 2244
Washington, D.C. '20530

Prof. David A. Schlueter

St. Mary's University of San Antonlo
School of Law

One Camlno Santa Maria

San Antonio, TX - 78248
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4625 K STREET, NW.
BGHTH FLOOR
WASH., D.C. 20006
(202) 452-0620

RECkIv.,,
DEC 15 195,
TOM Kapas, bi:'m

December 15, 1992

Tom Karas

2470 Security Pacific Bank Building
101 North First Avenue
Phoenix, AZ 85003

Dear Tom:

I'm writing in response to your December 7 letter, asking
if we have or are aware of any surveys about <the
availability of appointed counsel for state fugitives at
local, county or state levels following arrest.

NLADA does not have such information, nor am I aware of any
other organization that has it.

One possibility is the Nat
on Uniform State Laws,
Extradition Act.

ional Conference of Commissioners
since there is a Uniform Criminal
That act calls for the appointment of
counsel for persons charged with being fugitives from other
states, but I do not know how many states have adopted the
act. The Commissioners should be able to tell you that.

Sorry we don’t have the information you need.

- Please
contact me if I can be of any further assistance.

Sincerely,
Mpdedg
Mar?iggég;;ick

Director
Defender Division
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T H E S P A NGENUDBETRG G-R O U P
Robert L. Spangenberg Y Collecn Q. Brady
i - ' T ORISR S i A iat

President REC S enlior Associate

Patricia A. Smith Marea L. Beeman

Vice President BECT 4 1992 Research Associate
Marbo F. Hansen i Andrew H. Tarsy
Financial Officer WOM KAMS- L. Research Assistant

December 11, 1992

Mr. Tom Karas -

2470 Security Pacific Bank Building
101 North First Avenue

Phoenix, Arizona 85003

Dear Mr. Karas:

I received your letter of December 7, 1992 inquiring about the
existence of surveys or studies of the availability of appointed

counsel for state fugitives at local, county or state levels
following arrest.

You are correct in your assumption that the kind of
inconsistency which exists in Arizona is not isolated.
Unfortunately, there is no source for nationwide, or even regional
data on the subject; however, in my extensive experience in working
with appointed counsel programs throughout the country, I can say
with confidence that the availability of counsel to state fugitives
who have been arrested varies widely in the state, county and local
jurisdictions around the country. As you point out in the case of

Arizona, it often varies even between jurisdictions within the same
state.

It concerns me that the Advisory Committee would consider
adopting a proposal that would limit the application of Rule §
without being fully cognizant of the impact such a move would have
on the availability of counsel in UFAP cases. It would seem to me
that the committee should have a clear understanding of how counsel
will be provided in UFAP cases in the absence of the application
of Rule 5, before moving to limit its application.

I would be happy to discuss this matter further with you. If
there is any way which The Spangenberg Group may be of assistance
Lo your subcommittee or the Advisory Committee, please do not
hesitate to contact me again.

Sincerely,
-

Robert L. Spangenberg

1001 Watertown Street West Newton, MA 02165 Tel: (617) 969-3820
Fax: (617) 965-3966
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UNITED STATES DisTRICT COURT

NORTHERN DISTRICT OF GEORGIA
75 SPRING STREET. S. W
ATLANTA. GEORGIA 30303

JoHn R STROTHER JR
U*TED STATES MAGISTRATE

November 4, 1992

Honorable Harvey E. Schlesinger
United States District Judge
311 West Monroe Street

P. 0. Box 1740

Jacksonville, FL 32201-1740

Dear Harvey:

In response to yours of October 27, I have made
inguiry of local prosecutors and have talked to my fellow
magistrate judges and the AUSA who handles UFAPs. The
time period for appearance before a state court varies
in the Northern District of Georgia from twenty-four
hours to seven days. Most are held the next day. Fulton
County has the longest period since they have initial
appearance hearings on every Wednesday:; thus, there a
prisoner could have to wait seven days for an initial
appearance in the state court. In all instances
defendants are given the opportunity in the state court
to request assistance of counsel and, if they so
indicate, counsel are appointed by the state judicial
officer.

As to the manner in which we handle the UFAP
appearances here, we have the federal defender talk with
the prisoners upon their arrival. They are told that it
is unlikely that the federal charges will be prosecuted.
If they waive identity, the magistrate judge has an
abbreviated Rule 5 hearing and explains to them that they
have the opportunity to be surrendered to state custody.
If they acquiesce in this, which most do, we allow them
to sign their own bond on the federal charge and it
becomes effective upon their surrender to state custody.
I hope this is what you want but if you need any further
details, please give me a call.

I am glad you are back in Jacksonville and hope that
you and Lois are doing well. I continue to take pride
in your accomplishments.

Sincerely,
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
UNITED STATES COURTHOUSE

POST OFFICE BOX 649
JACKSONVILLE, FLORIDA 32201-0649

HOWARD T. SNYDER
UNITED STATES MAGISTRATE JUDGE November 12, 1992

The Hon. Harvey E. Schlesinger
United States District Judge
Middle District of Florida

5th Floor, United States Courthouse
311 West Monroe Street
Jacksonville, Florida 32202

Dear Judge Schlesinger:

‘ In your recent letter regarding potential modifications to
Federal Rule of Criminal Procedure 5 for UFAP arrests, you asked
that ‘a representative sampling of Magistrate Judges be polled to
determine "short cuts" now being utilized in these proceedings.
In that regard, I talked with your old friend Peter Palermo,
Southern District of Florida, who sends his warm regards to you,
and Bill Sherrill from the Northern District. Additionally,
various of the Magistrate Judges in the Middle District have been
contacted. Basically, we approached UFAPs in about the same way,

but there are slight variations. ~ Among theiapproa¢hes:

1. One Magistrate Judge stated the current practice is
generally not to conduct an initial appearance for or see
individuals arrested on UFAP ‘process. Once an individual is
in federal custody, the U. S. Marshal communicates with the

local authorities, normally the 'sheriff’s office.

determination is: then immediately made as to whether the local

officials will take custody of the arrested individual.

so, that is done and the state extradition  procedure is

implemented. Once an affirmative reply is’ received by the
U. S. Marshal’s office, the U. §. Attorney’s office is alerted
and files a motion to dismiss (probably a motion to discharge)
and the motion is granted. 1In this way, according to the
Magistrate Judge, the individual does not appear in federal
court unless there is some dispute or special problem or the

above procedure is not followed.



The Hon. Harvey E. Schlesinger:
November 12, 1992
Page Two

2. Another, and slightly different, procedure which is
followed involves delaying for a while the initial appearance
to allow for notification of local authorities and assurance
of their intention to take custody of the arrestee. Once done
and after the U. S. Attorney contacts the charging district
to ensure dismissal of the UFAP charge is forthcoming, an
initial appearance is typlcally conducted by the Magistrate
Judge. The individual is apprised of the basis upon which
he/she has been taken into federal custody and his/her
anticipated surrender to local authorities for extradition
proceedings. : ‘

3. In the Southern District, an initial appearance is
routlnely conducted by the Magistrate Judge. At that hearing
it is determined if the U. S. Attorney s Office intends to
pursue the matter. The individual is adv1sed of wvarious
rights and told he/she will be turned over as; soon as p0551ble
to the local authorities. Usually, no attorney is appointed
for the federal proceedlngs and the 1nd1v1dua1 is instructed
to ask for, an attorney in the state proceedlngs. If tHe
1nd1v1dual is not taken into custody by the local authorltles
within twenty —-four hours, he/she is. adv1sed to 1nform the
federal publlc defender and arrangements w1ll‘he made to6 have
hlm/her returned to court for ,an appearance before the
Maglstrate Judge. ‘ ) o Db S

4‘ dege Dietrich advised that un Orlando an . 1n1t1al
appearance before the. Maglstrate Judge is not conducted in
every case, but only if the person remains in federal custody
over nlghtm If arrangements can. be made. to have the local
authorltles take custody on the day of arrest by federal
authorltles” the person is. released touthe state authorities
without twe.ne d for an: 1n1t1a1 appearance. To fa0111tate the
release of the individual into. state custody, the U. 8.
Marshal w11; cdhtact the local sherlff' Wofflcew Upon written
representa tlon that arrangements have\been made for the; local
autho 1treﬂ tomtake custody . and w1thuthe endorsement by the
U. s.| Attorney = offlce and furtherw representatlon that
eviden W}lhwnot be offered at the, removal, hearing, the

matter L Posed v1a an order. See\txhhblt A\attached.
[ ‘ :w e ‘ ' [ ‘
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The Hon. Harvey E. Schlesinger
November 12, 1992
Page Three

5. As for Jacksonville, at one time we had an
enlightened U.S. Magistrate Judge who approved the procedure
which is now in place. I’ve enclosed a copy of the procedure
you helped finalize. See Exhibit B. (Sans enclosures. If you
would like a copy, let me know.) As you will recall, the
attendance of a state officer at the time an individual is
arrested will permit that individual to be taken directly to
the state system and vitiate the need for an initial
appearance before the Magistrate Judge here in Jacksonville.
If the federal warrant is executed without the presence of a
state officer, typically an initial appearance is conducted
and the defendant is advised of various rights under Rule 40
and also the expedient procedures attendant to an arrest under
18 U.s.C. § 1073, i.e., release to state custody. At the
initial appearance the government usually announces it will
elect not to present evidence at any subsequently‘scheduled
removal hearing, and, if the local authorities are present in
the courtroom, the Magistrate Judge discharges the defendant
on the federal process. At.that time he/she is simultaneously
taken into state custody. = |

As to your other guestion concerning appointment of counsel
in the state system and the time period between arrest and initial
appearance, I have been informed that in Jacksonville all arrestees
in the jail are taken before a judge at either 9:00 a.m. or
2:00 p.m., seven days a week (including weekends). At that time
the court appoints counsel or allows the defendant to retain
private counsel.

If there is any additional information I can provide, please
let me know. '

Singerely

Howard T. Snyder
United States Magistrate Judge

HTS:wb
Encs.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
. ORLANDO DIVISION

UNITED STATES OF AMERTCA, ' ' .
“ ‘ e s ¥ B s
Plaintiff, . i
*vé' E TR . LRI Magistrate Case No.

i jH“ L } |

Def éndant .

ORDER RELEASING DEFENDANT TO CUSTODY OF STATE

on the representation of the Marshal of this Court

that he has been requested to assume the custody of the

Defendant, . - , who
has been apprehended and arrested in the Middle District of

Florida on a federal warrant of arrest issued on a complaint

filed in the ‘ District

of ‘ , charging the

defendant with violation of Title 18, United States Code,
§1072, Unlawful Fliglit to Avoid Prosecution or Confinement for
felony crime(s) under the laws of the state from which he
fled, and that the Sheriff of Orange County, Florida, is
willing, in +the alternative, to assume custody of the
defendant for and pending state extradition proceedings on the
prosecuting state’s charge(s); the United States Attorney for

this district having no objection teo the release of the
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lL defendant from federal custody to state custody for such

=3 M

purpése, preferring not to present evidence in support of the

ij removal of the defendant on the federal charge, pursuant to
= Rule 40, Federal Rules of Criminal Procedure, it is on
Lj consideration,

fﬁ ORDERED that the United States Marshal forthwith
- release the defendant into the custody of the Sheriff of
gj Orange County, Florida, without requiring undertaking by the
- defendant to answer the federal charge, and it is

b W

FURTHEER ORDERED that the Clerk of this Court
transmit all the papers in this proceeding, including this

Order, and any bail hereafter taken, to the Clerk of the

7

f District court in which the prosecution is pendipg for the

fﬁ further‘dispos;tion?of this case.
- ‘ ‘ ’ : . |
DONE AND ORDERED at Orlando, Florida, this _ day
2 of e, 189 .
- * ‘ ‘
B
{
. Y D.P- Die'tridh
[ United States Magistrate Judge
- : \
Copies furnished to:
f'r;‘ﬁm

—

Un;ted States Attorney
Unlted States Marshal (certified)
United States Pretrial Services

S
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Memorandum

Subpect Date
UFAP P;ocedures

oy

May 12, 1989

To

From
Jacksonville AUSAs Curtis Fallgatter, Managing
Assistant U. §. Attorney
Jacksonville, FL
Introduction

Please find attached a copy of the U. 8. Attorney's Manual
("USAM") section dealing with the Fugitive Felon Act, 18 U.s.cC.
§ 1073. 1In addition, you will find attached multiple copies of.
a "UFAP Complaint Worksheet." This Worksheet has three purposes:
(1) you can provide it to the state or federal agent seeking the
warrant as.a guide for them to provide you the information needed
to prepare an affidavit for a UFAP complaint, (2) it provides you

cause components of a UFAP

provides you with a checklist of those
areas where UFAPs can not be authorized, including identifying
the prerequisite state commitments. L

| Although UFAP warrants are normally handled by the UFAP
AUSA, each of us will on occasion hav

‘ e need to assist in the
preparation of 'a UFAP warrant. Since you will likely deal with
them less frequently than the UFAP attorney, when such instances
arise, please familiarize yourself

with the unique aspects of
UFAP warrants, as noted in the USAM

. Hopefully the Worksheer
attached will provide a quick reference for identifing the major

concerns. In addition, a sample Affidavit is attached.

. _ When presenting a UFAP complaint to the Magistrate,
provide a certified copy of the

Florida process (complaint,
warrant, indictment or information), so that the Magistrate can
send it to the U. S. Marshal, along with the UFAP warrant. The
certified copy need not be an :attachment to the affidavit, but,
of course, your affidavit must a

llege the existence of such
state process as an essential element of the probable cause.

As to UFAP arrests that occur in the Middle District, the

Magistrates are generally in agreement that, if a state officer

EXHIBIT B
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was present with the federal agent (usually the FBI) at the time
of the defendant's apprehension on the UFAP warrant, since the
state officer has concurrent authority to arrest the defendant
on the outstanding state warrant that exists on the underlying
substantive charges, the state officer can take the defendant
into custody and commence processing him directly into the state
system (extradition, etc.), without need for a Rule 40 removal
hearing or an initial appearance in federal court. Thus, you
should advise your agents to attempt to have a state officer
present at the time of arrest who can execute the underlying
state warrant, if possible. The FBI oftentimes asks the JSO
Fugitive Section to accompany them on arrests.

Arrests Without State Participation

If it is purely a federal arrest on the UFAP, then the
agents will need to bring the defendant to federal court for an
initial appearance and to schedule a Rule 40 removal hearing.
If the state agents are present in the courtroom at the time of
the initial appearance to take custody of the defendant (which,
if we have done our homework, they should be), the AUSA would
announce that he does not intend to present any evidence at any
subsequent removal hearing, the Magistrate would so note in his
order, and would order the release of the defendant. The state
agents would then take him into custody on the state fugitive
warrant. The Magistrate would not dismiss any UFAP complaint
issued from another district because he would be without
authority to do so. You would request that the issuing district
dismiss the UFAP complaint. USAM Section 9-69.431 (p. 75).

Even if the Florida officers do not have a certified copy
of the original out-of-state warrant at the time of the initial
appearance, the Duval County officers have relied on NCIC entries
and/or telephone calls/telexes to the originating state, to
confirm the existénce of the state warrant and a commitment to
extradite. However, JSO will normally obtain confirmation of
the NCIC entry of the out-of-state warrant by teletype to that
state or a Fax copy of that warrant. Thus, absence of a certified
copy of the state warrant should not create a need to proceed
with the setting of a removal hearing. If a problem develops,
you should request a brief delay of the initial appearance in
order to permit the state officers time to get the necessary
teletype/telefax confirmation of the NCIC entry.

Thus, you should never find yourself in a position where
you would go forward with scheduling a removal hearing. If such



occurs, however, the Magistrate will set conditions of release
(you would seek stringent conditions, per USAM Section 9-69.431,
p. 75) and would set the matter down for a later removal hearing,
allowing you some brief additional time to resolve the paperwork
problem, before the Rule 40 removal hearing. You must undertake
every effort to avoid having to conduct a Rule 40 remmoval hearing,
since removal proceedings cannot. be instituted without the written
approval of the Assistant AG, Criminal, Division. USAM Section
9-69.430: (po 77) .. 0 iy S b
Enclosures: '

USAM Section re UFAPs (/4844 /95f)

. UFAP Complaint Worksheets

UFAP Affidavit Outline

Sample Warrant

Sample Complaint with Affidavit

Sample NCIC Records Check by State

Sample State Arrest Warrant/Affidavit

Sample Letter from State Attorney Requesting UFAP

(e RN R QU [N Y UL SN

. . * e . »

cc:

Robert W. Genzman, United States Attorney, Tampa

Gregory W. Kehoe, First Assistant United States Attorney, Tampa

Terry A. Zitek, Chief, Criminal Division, Tampa :
(for whatever dissemination you deem appropriate)

Robert Moreno, Managing Asst. U. S. Attorney, Orlando Division
(for whatever dissemination you deem appropriate)

William Fluharty, III, Supervisor, FBI, Jacksonville

U.S. Marshals Service, Jacksonville
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
173 UNITED STATES COURTHOUSE
600 GRANBY STREET
NORFOLK, VI/RGINIA 23510

(B0O4) 441-3544

CHAMBERS OF . FTS 827-3544
TOMMY E. MILLER November 9, 1992

UNITED STATES MAGISTRATE JUDGE

Ty ) 0773
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The Honorable Harvey E. Schlesinger

United States District .Judge

United States District Court for the
Middle District of Florida

Post Office Box 1740

Jacksonville, Florida 32201-1740

Dear Harvey:

I am happy to answer your letter of October 27, 1992 regarding
a proposal from the Department of Justice to amend Rule 5 for
defendants charged with unlawful flight to avoid prosecution.

Defendants charged in another state who are taken into state
custody in Virginia are immediately brought before a state
magistrate. The defendant is advised of the charge against him and
a bond is set if appropriate. The defendant appears before a
General District Court judge the first court day after his arrest.
At that time, the defendant is advised of his right to counsel and
his rights under the extradition laws.: If the defendant desires
counsel, the matter is continued for three days and referred to a
Circuit Court judge. The defendant, with counsel, then advises the
court whether he wishes to waive extradition or contest the
extradition. ‘

I estimate that 95% of the fugitive defendants waive
extradition within a week of their arrest and are returned to the
charging jurisdiction. With rare exceptions, the remaining
defendants are extradited pursuant to the provisions of the Uniform
Extradition Act.

In view of the prompt proceedings that occur in Virginia, I
would have no hesitancy in agreeing with the Justice Department‘s
recommendation to allow these arrestees to be immediately
transferred to state or 1local custody to avoid an initial
appearance and Rule 40 proceedings. It seems to me that every
judicial act that a Magistrate Judge does with a person arrested on
a UFAP charge is a waste of time both for the federal judiciary and
for the defendant. A UFAP defendant is rarely removed to the
charging district pursuant to Rule 40, and usually when that is
done it is because somebody made a mistake and forgot that it was
against the general policy of the Department of Justice to ask for
removal of UFAP defendants to the charging district.
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The Honorable Harvey E. Schlesinger
Page Two
November 9, 1992

You have asked me to apprise you of various shortcut methods
that Magistrate Judges have devised to handle UFAP problems. Every
Magistrate Judge to whom I have talked does not think a UFAP
defendant is a major problem for the court. The only shortcut that

I take in dealing with UFAP’s is to delay the initial appearance .

for several hours so that a state law enforcement officer may
obtain a state warrant and be available in court to recelve the
defendant when I release the defendant from federal custody to the

state officer. This frankly is a waste of time for the FBI agents,

the Assistant U. S.‘Attorney, the Pretrial Serv1ces Officer, my
court staff, and myself in schedullug and conducting such 'a hearing
since the . defendant is lmmedlately turned over to the custody .of

the state. offlcer. It is also a waste of time for the defendant”

s;nce he usually has his proceedlngs in the state system, delayed by
at least,one day because of the Rule 5 requlrement of the 1n1t1al

appearahme‘before a U, S‘”Maglstrate Judge'. .

Thank you, very muoh for soliciting my opinion on this
amendment | to Rule 5. 1. hope you have found your elevation to
Artlcle III status at, least ‘as good as trlp to Dlsney World.

Slncerely yours,

‘ Tommy E. Miller
Unlted States Magistrate Judge
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UNITED STATES MAGISTRATE JUDGE
520 U. S. COURTHOUSE
501 WEST 10TH STREET
FORT WORTH, TEXAS 76102
November 4, 1992

Honorable Harvey E. Schlesinger
United States District Judge
United States Courthouse

311 West Monroe Street

Post Office Box 1740
Jacksonville, Florida 32201-1740

Dear Judge Schlesinger:

A sampling of Texas Federal magistrate judges discloses a common pattern for the
commencement of a UFAP initial appearance. The defendant is produced by Special Agents
of the Federal Bureau of Investigation for a Rule § initial appearance. An Assistant United
States Attorney is present in cities having a staffed United States Attorney’s office.

A sampling of the remaining proceedings with minor variations is as follows:

1. N/D Texas - Fort Worth

In seventeen years, the Government has prosecuted one UFAP defendant. After the
Rule 5advice, the AUSA by oral motion advises that the government does not intent to present
any evidence or papers to secure removal of this defendant. - ‘

A Deputy Sheriff of Tarrant County is always present. The court inquires whether the

+ State has the necessary paperwork to assume custody of the prisoner if he is released from

federal custody, and upon an affirmative answer by the State officer, the defendant is ordered
released from federal custody, pursuant to attached Order of Court on Rule 40 Proceeding.

If the defendant arrives at the Tarrant County Jail prior to 1:00 p.m., he is seen by a
State magistrate that same day; otherwise, the prisoner is seen the next working day. If the
former UF AP defendant does not waive extradition at his first appearance before the state

magistrate, counsel is appointed. The extradition hearings are generally within one to four
weeks.



Source: Magistrate Judge Alex H. McGlinchey
Deputy Sheriff John Burruss

2. N/D Texas - Wichita Falls

The magistrate judge sets conditibns of release and sets the Rule 40 hearing for three-
four days away. Counsel is appointed for this Rule 40 hearing.

There is no resident AUSA so all communication is telephonic.

Prior to the day of the Rule 40 hearing, the Assistant United States Attorney advised
the court that the original complaint has been dismissed and the defendant is released to the
state without a second appearance.

The former UFAP defendant is taken before a local justice of the peace within 24 hours
of arriving at the Wichita County Jail. Unless the defendant waives extradition at his first
appearance, the defendant is advised how to request counsel and supplied with the requisite
form. The court appointed attorney normally makes initial contact in 3 to 5 days after the
defendant first sees the justice of the peace.

Source: Magistrate Judge Kerry Roach
Assistant Federal Public Defender, Peter Fleury'
(formerly an assistant state public defender for
Wichita County)

3. S/D Texas - Houston

The magistrate judge determines the UFAP defendant should be released on his own
personal recognizance. At this point the defendant is released to local authorities.

The UFAP defendant will appear before a State district judge within 24 hours (rare
occasions 48 hours). If the UFAP defendant does not waive extradition at this first

appearance, an attorney from the private bar is appointed.

Source: Magistrate Judge Calvin Botley
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4. W/D Texas - El Paso

An Assistant United States Attorney is present and files a motion for detention
requesting a three-day continuance. The detention hearing and the Rule 40 hearing are set, and
an Assistant Federal Public Defender is appointed.

Prior to the day of the hearing, the Assistant United States Attorney or Special Agents
of the FBI advised the court that the original complaint has been dismissed and the defendant
is released to the state without a second appearance.

Upon arrival of the former UFAP defendant at the El Paso County Jail he is almost
immediately taken before a state magistrate. If the defendant does not waive extradition at his
first appearance before the State magistrate, an assistant state public defender is appointed to
represent him with contact within 24 hours.

Source: Magistrate Judge Phil Cole

My formula for "short cutting: the Rule 40 problem has been in use for more than
sixteen years - my secretary came to work about sixteen years ago, and this form was already
in place. I probably stole it from you at our first magistrate training in November 1975; albeit
regrettable, I no longer know whether this is something I devised or if I stole it from one of my
colleagues who was obviously headed for success. It has worked well, saves time, and achieves

substantial justice.

Thanks for calling on me. I enjoyed my visits with Calvin, Phil, Kerry and the other
folks. |

Calvin Botley is likely to become an Article II early next year.

Sincerely,

Alex B McGlinchey



IN THE UNITED STATES DISTRICT COURT }
FOR THE NORTHEXN DISTRICT OF TEXAS ¢
FORT WOXTH DIVISIOX

. m
UNITED STATES OF AMERICA B N/D of Texas DOCKET. NO. ﬁl
‘ ' I . chae . L b

V. X DOCKET NO. AND DISTRICT ;
X WHERE CAUSE IS PENDING b
X DISTRICT. OF bt
ORDER OF COURT OX IULE 40 PROCEEDINGS {7
; - } =

The above named defendant is Eharged by in the district

identified herein above with the offense of
After having been arrested in-'this district on a warrant issued on that charge, he has

appeared before me for proceedings under Rule 40 of the Federal Rules of Criminal Procedure.
The following action, as indicated, was taken:

i

e

e,

r—

( ) After hearing the evidence, I find:

3

( } that a certified copv of the information or complaint has been produced
and that there is probzble cause to believe that the defendant is guilty
of the offense charged.

[

7

( )} that the person before me is not the defendant named in the indictment
or complaint.

( ) that there is not probable cause to believe that the defendant is guilty
of the offense charged.

[

)

{( ) At the beginning of the proceedings, the United States Attorney stated that
the government did not intend to present any evidence or papers to secure
removal of this defendant, and I thereupon terminate the proceedings.

£

)

3

TO: THE UNITED STATES MARSHAL

{ )} You are hereby commanded to remove the above named defendant forthwith to the dlStrlCt‘
in which he is charged and there deliver him to the United States Marshal for that
district or to some other officer authorized to receive him.

3

———

( ) It is ordered that this defendant be discharged from custody.

g

| S

DATE UNITED STATES MAGISTRATE
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Us. Department of Justice

Washington, D.C. 20530

AUG 26 1992
MEMORANDUM
TO: Honorable William Terrell Hodges

FROM: Roi@i&ﬁy Pauley

SUBJECT: Rule 5/UFAP Arrestees

Per our conversation enclosed is a copy of the Justice
Department memorandum Judge Crigler seems ipadvertently to have
omitted in his letter to you, as well as draft DOJ (not necessar-
ily endorsed by Judge Crigler) amendatory language for Rule 5.

Hopefully, this will facilitate placing this matter on the
Committee's agenda for October.

cc: Honorable B. Waugh Crigler
Professor David A. Schlueter



Rule S5(a) of the Federal Rules of Criminal Procedure is
amended by adding after the first sentence the fqllowing:
“Notwithstanding the foregoing sentence, an officer
making‘an arrest under a warrant issued upon a com-
plaiﬁt‘chéfging solely a violation of 18 U.S.C. §1073
may without unnecessary delay transfer the arrested
person to the custodf of appropriate State or local
authorities in the district of arrest; Provided that,
in such a case, an attorney for the government shall
move promptly thereafter in the district in which the

warrant was issued to dismiss the complaint.".
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- U. S. Department of Justice

Criminal Division

73
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T

Washingion, D.C. 20530

[~ MEMORANDUM
-
TO: Mary C. Spearing, Chief
Ej General Litigation and
Legal Advice Section

o= Criminal Dpivision

|

LwFROM: Jeffrey I. Fogel, Attorpey
General Litigation and

- Legal Advice Section

- Criminal Division

SUBJECT: Southern District of Illinois Inquiry Regarding Unlawful

Attorney's Office for the Southern District of Illinois, has asked
the Section to review legal authorities and ?olicies controlling
certain Unlawful Flight to Avoid Prosecution' (UFAP) post-arrest
procedures. Of particular concern to his office is the timing of
UFAP complaint dismissals’ following arrests made by the Federal
Bureau of Investigation (FBI) of persons wanted for state criminal
~ charges in other states, for which state rather than -federal
! . prosecution is expected to result. : ‘ C :

3 1

[

i

Yoinar

g"’T

L ' 18 U.s.C. § 1073 .

= 2 Although procedures vary somewhat, a UFAP complaint and
waarrant are most often secured by the FBI in a district in which
local law enforcement personnel have sought federal assistance in
.locating a fugitive who is believed to have fled the state. Most
Zoften, the FBI advises FBI field offices in areas to which the
-~ fugitive is believed likely to flee. If an FBI office in another
state arrests the fugitive, the prisoner .is taken to the u.s.
[MMarshals Service office for processing and is then taken before a
| jfederal magistrate in that district. The federal magistrate
normally authorizes the release of the arrestee to local police in
the local jurisdiction in which that federal magistrate is located.
| Those local authorities proceed with state extradition processes to
- return the arrestee to the 1local’ jurisdiction in  which the
complaint was filed and the warrant was issued. ‘ :

(D

-

Flight to Avoid Prosecution (UFAP) Post-Arrest Procedures

Assistant United States Attorney Joel V. Merke‘l, United States

e



2

AUSA Merkel has advised that, for a variety of reasons, his
office has endeavored to secure the dismissal of UFAP complaints
1mmed1ate1y after federal UFAP arrests have been made in the
Southern District of Illinois. This practice is intended to avoig
the need for 3 first appearance before a federal wagistrate in that
district. Acccrdlng to Mr. Mer);el, FBI agents in his district
recently have 1n§1§ted upon an gappearance before a federal
magistrate prior to dismissal of p federsl UFAP copplaint.’

The Southern District of Illinois jinquiry is cons;stent with
a recent pattern of UFAP and other post-arrest pracedure issues
reaching the Section. It appears that. ‘modern t?cbnology
(particularly facsimile transmission equ;pment)c crm;nal Justice
resource conservation efforts, changmg standards ' of what
constitutes “unreasonable delay" in cr.uulnal proceedlngs, and
increased sens:.tlv:.t.y to civil 1liability exposure are exerting
confllct.mg demands ' upon var;ous pogt-arrest procedures. “1 The
apparent requlremept that UFAP arrestees be: gf‘forded a first
appearance before a federal maglstrate - evenm]vmen it is known
that no federal prosecutlon will result and that ‘substantiali time
and resources will ‘be consumed in the process -- justlfles a rev1ew
of alternatlves‘ 1tted by exlstlng authont es. !
‘ o u . ﬂ;;mm, tﬁ:“m\““ Pt Cr
1derat1ons. ' There ‘are. several ;mportant
‘jto| the prompt d;smxssal of | a UFAP complalnt
rr‘est of a state fug.btlveJ assummg that no
is expected to ‘result.‘»‘ An dnitial court
lh\ntended ‘to permit ‘the' defendant's ' federal
anc;e bond Jmay rgqu;re 1e ‘partlclpatlon of a
fm;ce‘r, cl rk, ,court re ort ‘
”‘parrestlng\ .agent, iinad
n;\:cred States Marshals,
' also handle flngerprlh.

b i

pon the fede
federal prose‘
appearance whi
release on a; r

States Attorne
mag istrate.

other arrest an ‘
proceedings advance to the sta‘ge of 'release on bond.

»

3 Wwhile the United States Attorney's Office would seem to have
discretion in seeking the dismissal of a UFAP complaint, the FBI

field office can exert practical control through the timing of its

notification (to the United States Attorney's Office in the
district of arrest and to the FBI field office in the dlstnct of
the complaint) of a UFAP apprehens:ton.

4 Federal prosecutlon of UFAP charges is extremely rare,
because the charge ‘usually is used merely as a device to allow
federal 1nvest1gators to locate and apprehend a state fugitive.
The charge is almost always dismissed follmung the apprehension of
a state fugitive, .either before or after preliminary proceed:mgs

onducted by a federal maglstrate or \other authorlzed state or
-ocal judicial officer.

n raphin .
ond admlmstratlve procedures J.f the federal
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The Southern District of Illinois also has identified
practical geographic concerns which favor prompt dismissal of a
UFAP complaint.?’ Defendants arrested in one of the 27 counties
handled by that district's Benton division often must be kept in a
county jail overnight, awaiting an appearance before a federal
magistrate on the following day. An Assistant United States
Attorney may be instructed to travel 100 miles to attend such a
first appearance, as may other court officers if the personnel
assigned to the Benton division are not available.® Since the
Illinois state extradition process reportedly requires state
extradition from the county of initial arrest, state authorities
may then be required to transport the defendant as much.as 150
miles from the Benton division, to the county in which he or she
was apprehended by federal agents.,’ R o :

The prompt diémissaij of a UFAP complaint also assures tl‘latfnthe‘

United States Attorneys Office will not be determined to be

"instituting" a removal proceeding without the approval of the
Attorney General, Assistant Attorney General, or other designated,

officials; written approval is required by the statute.?

® It is likely. that the same administrative concerns exist in
other districts)f,L“‘j‘part“icugljéxrly rural districts in which significant
travel distances and  inadequate criminal justice staffing
contribute to the inconvenience of federal first. appearances for
defendants who will not be prosecuted in the federal system.

¢ It is not known whether two other options exist in. such
Southern District of Illinois situations: 1) Taking the arrestee

before a federal magistrate in another district if that magistrate

is the “nearest available federal magistrate" (Rule 40); or, 2)
Taking the arrestee before a state or local officer because the
federal magistrate is "not reasonably available" (Rule 5) in view

' of the burden of 'transporting the arrestee to that; federal
. magistrate. . @ ' ‘

7 the MiddlégDi"Stfx"ict, of Georgia previously reported a similar

problem. Upon dismissal of a federal UFAP complaint and warrant by
a federal magistrate in Macon, Georgia: local authorities in the
county of initial arrest refused to travel to Macon to take custody
of the defendant; Macon authorities refused to transport the
defendant to the county of initial arrest; and, federal agents
apparently lacked authority to transport the prisoner anywhere due
to the federal magistrate's dismissal of the federal complaint.

® In the Southern District of Illinois, the public' defender
and at least one magistrate reportedly have concluded that even the
recommendation 'of bond pending a removal hearing constitutes
"instituting" removal,K proceedings, and thus requires the prior
authorization of the Attorney General or other designated official
pursuant to 18 U.S.C. § 1073. Aalthough we disagree with that view,



Legal Ruthoritieg; -

Title 18 U.S.C. § 1073: The Fugitive Felon Act provides
in pertinent part: | | '

“Whoever' movee or travels 1n 1nterstate or fcrelgn

commerce wlth intent...to avoid prosecut;on,’or custody =
or confinement after conv;ct;on, under the laws of the
hallrbe fined not more than'
$5000 or ;mprlsoned not mor‘.than f;ve yeq:s, or both.“f

place. from which he fleeg.é-

The Act further prov1de§~tw

r

“Vlolatlons of this sectlon may be‘prosecuted... only

%n wr;tlng by the Attgrney General,

Section 1073 is prlmarlly 1ntended to provxde‘ federal
assistance to state cr1m1na1 ]ustlce authorltles in efforts to
apprehend state fugltlves.9 It conslstently has been understood
that actual federal prosecut;oné under«the act w111 be ;are, s;nce
“he purpose of . the act “is fulfllled when a: state fugltlve is
Jpprehended and returned ﬁqr local prosecutlon pursuant to. state
extradition processes. Thé'1961 1nsert10n of the requlrement of
written approval from de31gnated senmor Department of Justice
officials prior, to fede:al;‘ dSecut+on\£orwa v1olat10n of the act
reflected Department pra t e exp‘ectatlon that actual
federal prosecuttpns fory f“WSectibn 1Q73 uould pe
infrequent. ' ‘ : - 'W R Cw

; ocedure: ' The
prov131ons of Rule &' (In
apply to §1073, since nei
exception. Although §107
1ntent10n't0‘1n1tietewa fe
with violating: i‘s term

]er the rule nor the $tatute prov1de an
s unusual because therew
:pr056but10n aga;nst someone charged

The ‘only

" 3 S

6nclu51on. The‘Unlted States
Marshals SeEV1ce haSMadvlsed us th ﬂ‘Several paglstrates in other
districts have! orderbd federalwrém al of arrestees, desplte the
lack of the requlrad w 1tten Justice apprcval and desplte the
objections of A551st nt‘ ni e i s Attorneys, thus presentlng
the opp051te problemf“‘\f o
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hiaL’Appearance Before the Maglstrate)'

is_ rarely an,
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™ flexibility provided in the following Rule 5 text appears to be the
“without unnecessary delay" language and the %“state or local
judicial officer" option: ‘

B

a

"An officer making an arrest under a warrant issued upon
a complaint or any person making an arrest without a
warrant shall take the arrested person without
unnecessary delay before the nearest available federal
magistrate or, in the event that a federal magistrate is
not reasonably available, before a state or local
judicial officer authorized by 18 U.S.C. §3041.%

-~
o B

O3

United States v. McCord, 695 F.2d 823 (5th Cir.), cert.
denied, 460 U.S. 1073 /(1983): In McCord, the Court distinguished
cases in which 18 U.S.C. §1073 served as “merely a tool used to
L@detain the accused so that he could be returned (to face 'local
charges]" from cases in which there was an intention to prosecute
[Min federal court. In defending the use of a Rule 40 (Commitment to
{_ Another District) removal proceeding in McCord, in which federal

prosecution was the 'intent, the court recognized that such a
[?proceeding is not always necessary when federal prosecution is not

]

anticipated.' One such' case distinguished by the court was United
"States v. lLove, 425 F.Supp. 1248 (S.D.N.Y. 1977), 'in which the
defendant sought but was refused Rule 40 removal proceedings
‘because the defendant was' facing eventual local, rather than

b

.. federal, prosecution.
) b g‘ L <; RN [

Department of Justice Policy:

. October 1988 United States Attorneys' Manual Provisions:
USAM 9-69.460 cites the 1961 amendments to the act, requiring the
«written approval of the Attorney General or designated
subordinates, including an Assistant Attorney General, before
Minitiation of federal prosecution for unlawful flight to avoid
. prosecution. The United States Attorneys' Manual interprets this
language as prohibiting the filing of an information, seeking of an
~indictment, or initiation of federal removal proceedings without
__such written approval. The General Litigation and Legal Advice
““Section is identified as’ being responsible for the review of
~ requests for Assistant Attorney General approval, though the actual
authorization to prosecute in federal court for this federal
—offense must be granted by at least an Assistant Attorney General

(since delegation of that authority to anyone below the level of an
; Assistant.Attofney’Geﬁéra1fis‘éxpressly{prohibited in the statute).
‘The timing of UFAP complaint dismissals is not discussed in that
“policy statement. :

S

| ederal Bureau of Investigation Policy:

e ‘ February 1980 FBI Manual Provisions: Part I, Section 88
of the FBI policy manual advises' at 88-5.1 that the primary purpose

[“of the UFAP Act is to assist states in securing "“the return of

L
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heir fugitives for trial or reconfinement." The text recognizes

that federal prosecution will occur only in rare instances, upon

the formal approval in writing by the Attorpey General or an

Assistant Attorney General. The manual makes clear at 88-5.2(1)

that "[1]1: is not the purpose of this act to gupersede state

rendition procedures vwhen interstate rendltion can be accqmphshed‘
without the assistance of the Federal Government.m Accordlngly,w
agents haye been told that. the Federal Government will generally \
not use its "removal machmery" for state fugitives. ‘

‘ ‘ ;:'c_ I, Sectlon 88 :
("Unlawvful Fllght to’ Avm.d Prosecutian, ‘Custody,’ nfinement, and '
le.mg Test:.mony") of the: FBI policy mapual adviges agents at 88-
e, F  proc e d‘ls ‘ ssed“‘ after the

authorities
unwilling t
suggested th
Attorney *
prosecute t
That provisw

: ' 1 ‘ : ;
-elated inf‘drim Immed ,ate not;tlca on to

United States Attorney's Office is’ not e p és‘h‘sly niandated.

December 1986 and Augg_§t 1990 I-‘BI m.rtel Hemoranda° 'I‘he

Senior Agent 1n Charge on ‘De
Agents in Charge jon, August‘q
magistrate fu‘st »appearance :
concern regardlng agents' . 1
e defendant ‘w

made the actual >
custody. Hdwe
Procedure was p
without unne "e

The August 1990 memoran‘dum was, exmpressly based upon the
conclusion that Rulue 5 appl" 5."to :‘afl* er 1 “‘regardless
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perceived as an abuse of the court system." 2all field offices were
instructed to prov1de a justification to FBI Headquarters for any
UFAP apprehension in which the federal warrant was "gnexecuted w

The memoranda of 1986 and 1990 did not address the issue of
the timing of dismissal of UFAP complaints following federal
arrest, or the apparent loss of jurisdiction to conduct a first

appearance before a maglstrate after such gomplalnt d;smlssals have
been accomplished.

ation and _Legal Rdvice 8ection Polic In‘
response to an ‘inquiry from' the Middle Pistrict of Georgxa, the -
Section' advised that district that the requirement of Assistant
Attorney Geperal approval before removal pProceedings ' are
“"instituted" does not bar an appearance before a federal magistrate:
for the purpose of adv1ce .of rights, settlng of bpail; and
arrangement of counsel. Rather, the Section advised that written

permissiop 1s requ1red before reguestlng the maglstrate to order
removal, , ‘

e

That response also advised the Unlted States Attorney that the
Section was aware of “no legal reason why a state fugitive arrested
on an unlawful fllght warrant needs to be. brought ‘before a
magistrate before belng turned over, to state authorities for
extradition." The response -explained that an appearance before a
judicial officer would be required if there would be undue, delay in
placing the person in state custody, though even then the Judlc:l.al
officer could be a state magistrate or 51m11ar state or local
judicial officer if the federal maglstrate was not 1mméd1ately

-available. That conc1u51on was based in part upon the - recognltlon

that Rule S is intended to. 1nform a defendan,mph h;s rights 1n
defending hlmself agalnst federal cr;mlnal _rges.‘“‘ legal
protectlon to Whlch a state fugltlve facing. on w tatehprosecutlon
is entitled is provided by, aw instead. ' That
memorandun concluded that‘w e tles always have
the option of. taklng awstatepﬁ, i

before p1a01ng the . f?g}tl‘ 13
state extradition, suchw
is an unreasonable del&y

Ly
tate extrddltlon”d

It does not appear that FBI ‘headquarters iC ons_ld“rfed that
Criminal D1v1519n oplnlon, though it is assumed»that'
States Attorney's Office provided the Sectibn‘

'SP
affected FBI fleld offlce. N ke ‘H“

Recently, the Sectlon conducted a legal ana1y51s of the merits
of prosecuting violations of 18 U.S.cC. §1073“ under a blanket

¥ John Bannon wrote the November 1990 legal memorandum and
cover letter responding to the May 1990 1nqu1ry of the United
States Attorney Office for the Middle District of Georgia.



i e e v e — ——— = e i [ e e e . - -~

8

approval process as a means of enhancing the pepartment's violent
crime initiative.' The Ssection adopted the position that a
blanket approval policy for §1073 federal prosegutions would be
inconsistent with the nondelegable formal approval process required
by statute. Fede:al prosecut;ons tallmg within the U.s.
Attorneys' Manual standard of cases 'in which “the jnterests of
justice woq;d be trustrated by a fallure to prpsecute“ wqrg
recommended, conSLStent w;th thg ex;stxng approval procgss. S

This Sectlon S»most ;ecent evaluat;on of Rule 40 is )ust belng

completed in regpo pm the General Coun§§1 of the
United StaF?S w‘*ij‘g ce 'k ¢ £ Wectgd tdf 
concur with the W als § ‘Aﬁmj heon ‘at;tbe :equlxe nt of
an appearance before,"the nearest av eral. magistrate* is
met when an. arrestee is . taken; bef ﬁ“mfﬂm al ‘& gus‘rat
another d1st il 0 i anott 3 ;

maglstrate
mag1strates

resulﬁing”ﬁ

-ecognized i
. basis for 1
sought for .
prosecutions

There i
of procedura
followed.
unnecessarily
federal custogd

it is recognm‘é

e T L

solely for fﬁm
to federal pﬁw

d1smlssals oﬁ

process, par
delays have|
dismissal.

Y Art Norton p re Hu‘”‘w‘: ‘ 3;‘vg‘gP¢*;‘ ”‘Sectlon.

“»‘;“M‘H‘ “ D I \‘,\,1“ ! [ i ! s ) " o

2 g0hn Bannon drgﬁted the proposed Sectlcn 9051t10n, 'which is

currently un ‘mv‘v;ew by‘affected offlces R B
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intended to provide law enforcement assistapce in the apprehension
of local fugitives for 1local prosecution, and since subsequent
state extradition procedures should meet all due process demands.W

Prompt dismissal of UFAP complaints does have 3 potenyial for
various forms of abuse. The FBI position that there is neither an
"administrative inconvenience" nor a Title 18 U.s.C. §1073
exception in the language of Rule 5'is correct. We must therefore
expressly advise United States Attorneys offices that mere
anticipation of dismissal is not an adequate basis for delaying a
first appearance before a federal magistrate. : Clearly, there will
be a temptation to delay first appearances if UFAP complaint
dismissal before a magistrate appearance becomes common, but that
reaction must be avoided. o P o

Dismissal of a UFAP complaipt prior to appearance before a
judicial officer requires an arresting agent to ' exercise a
substantially greater level of discretion than is required if UFAP
arrestees are always taken to the closest federal magistrate in the
district of: arrest. - That "discretion ihherently‘réptesents an
increased risk of civil liability or' tainting of the resulting
prosecution because mistakes' may result. 'The~ihcréaséd‘complexity
of determining whether a:federal magistrate in another district 'is
actually cl&%enhywhethér”aqgistical QarnierstaKe‘ﬂpe%uée of a
state or 1oc#ﬂqu@icial5pfficerwpénmissﬁble,;hqﬁ'anVatﬁeSteewcan be
placed in local custody before federal jurisdiction is lost through'
complaint dismissal, and which of the' complaint dismissal
procedures .is most appropriate! makes!" these " more flexibie
interpretations of”existiné‘agtho;ities%pu¢hwﬂé$s attractive ‘to
liability—co#sbipus‘fedéfaiﬂ}am%éhf¢rcément.offﬂbgﬁé;”“,‘¢§htga§ﬁu
routinely taking an arrestee before a- federal! magistrate in'thé
same district probably shifts, 11 responsibility for 'post-arrest
procedures to  the' magistratelwhile 'fulfilling ‘the apparen
requirements: of ithe applicablell federal rﬁlés,ﬂtﬁﬁgﬂ
federal officer of, numerous!.concerns. X Wt

Additiohailggg,prdce$s‘aﬁﬁ liability' exposure concerns are

caused by the termination o6f federal .authority to detain a

defendant at,the time of the'federal complaint diSmisﬁal;jgven if
the local police are not .presgnt or prepared to' take -immediate

N , . W

- 1
h P

B A scenario in which . prompt UFAP complaint dismissal
seemingly would be far superior to Proceeding with a first
appearance i& the arrest on a UFAP warrant where the nearest

available magistrate is across state lines, in the state in which
the UFAP complaint originatéd. In that scenario, if the arrestee
is taken to that federal magistrate, the state extradition process
will become /unnecessary (slince federal officers will take the
arrestee acrioss the state 1line), yet it 'is not clear that the
appearance before the federal magistrate will offer the same
protection to the arrestee.
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custody of the defendant upon dismissal of the federal complaint

(at which time the defendant'g release from federal ougtody’becomes
mandatory). - ‘

A complex related issue not ralsed in any of the inquiries
received to date by the Section is the ‘extent to which federal law
enforcement agents can: gddregswgapﬁ ;n fgdera%qquthorlty by acting
pursuant toTs‘ te-grantedwpeace‘,g O  §mon-1aw powers in:
apprehending gitives named |, -3 e ‘;re§t warrant.’ Some -
states may extend, peace‘oftlce or .similar: ‘thorityﬁto federalu

offxcers, w‘ ch sgote authority: oul@ﬁbe th ‘oﬁas‘forrarrest or
t ““ 9

powers beyo‘ ¥
armed c1v111an.
w1de range

the perform
represent a
officers ton”
lack of fede

(or other -
requirement
federal comp
Policy, 'Rul
prompt dism]

history and judiciali.i atic £,18 U.; 073 recognize
an intent that the v, majie 1§10 € ants finot ibe
prosecuted ’ | bl

procedures. ’M
extradltlonil

appearance

‘ i J i
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procedure dqy | jinveol n ‘unnec ry delay.i
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person in federal custody before a magistrate, there are practical
[jand legal disadvantages to avoiding an appearance before a federal

magistrate. One disadvantage 1is the exercise of increased

discretion, discussed above, required of the arresting federal
—agent. Using local judicial officers may create problems as well,
both in securing those judicial officers' consent to performing
““that function and in assuring that they fulfill the magistrate role
~as established by the federal rule. Attempting to use’ local police
to arrest a fugitive may create logistical problems and conflict
-with existing federal agent performance evaluation systems.
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AGENDA ITI-C-2

Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Rules 10 and 43: Proposal from Bureau of Prisons
" to Permit In Absentia Arraignments, Etc, by Use of
Video Equipment

DATE: March 15, 1993

At its Spring 1992 meeting, the Committee heard a
proposal from then Director of the Bureau of Prisons, J.
Michael Quinlan, that Rules 10 and 43 be amended to permit
in absentia pretrial proceedings through use of video
technology. After the matter was more fully addressed by
the Committee at its October 1992 meeting in Seattle, Judge
Hodges appointed a subcommittee to consider the issue of
experimental teleconferencing where the defendant has
consented to such: Judge Keenan (Chair), Judge Crow, Mr.
Doar, Mr. Marek, and Professor Saltzburg.

Attached are materials relating to the proposal:
Correspondance from Mr. Quinlan with attached statistical
data from various jurisdictions and proposed language for
changes to both Rules 10 and 43.

It should be noted that at its March 1993 meeting, the
Judicial Conference will be considering a report from the
Committee on Court Administration and Case Management which
recommends that a pilot program be established in the
Eastern District of North Carolina for use of video
technology to conduct competency hearings. (That report
will appear in the agenda materials in conjunction with a
proposal to permit filing by facsimile).

The Conference’s action on the proposed pilot program
may provide assistance in determining what, if any, further
action should be taken on the proposed amendments to Rules
10 and 43 vis a vis a pilot program for arraignments, etc.
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U.S. Department of Justice

Federal Bureau of Prisons

Office of the Director Washingion, DC 20534
October 26, 1992

Honorable William Terrell Hodges

Chairman, Advisory Ccmmittee on Criminal Rules
P. 0. Box 1620

Jacksonville, Florida 32201-1620

Dear Judge Hodges:

Thank you for including proposed changes to Rules 10 and 43
of the Federal Rules of Criminal Procedure on the agenda of the
recent meeting of the Advisory Committee on Criminal Rules.
While the committee did not endorse the changes as proposed, it
was encouraging to note the level of interest in the concept and
the willingness of the subcommittee to consider an alternate
proposal. Recognizing that any changes to the Rules of Criminal
Procedure should be taken only after full discussion and careful
deliberation, I appreciate your decision to appoint a ‘
subcommittee to further review the issue. I, along with other
members of the law enforcement community, remain interested in

exploring the concept of using video technology for certain pre-
trial court proceedings.

The Bureau is, of course, available to provide any
assistance.that vou deem appropriate to the sub—ccmmittee that
will be further studying the issue of video court proceedings.

Once agéin, thank you for your assistance and consideration
regarding this matter.

Sincerely,

J. Michael Quinlan
Director
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Office of the Director ‘ Washington, DC 20534

Honorable William Terrell Hodges

Chairman, Advisory Committee on Criminal Rules
P.0O. Box 1620

Jacksonville, Florida 32201~1620

Dear JUdée Hodges:

As we have discussed previously, I strongly support the
initiative to modify the Federal Rules of Criminal Procedure to
allow for the use of video technology in pre-trial court functions,
such as arraignment. I greatly appreciated the opportunity to come
before the Committee on Criminal Rules at its April meeting to
underscore the importance of this issue to the Department of
Justice and look forward to your additional consideration of this
topic at the October meeting of the Committee in Seattle.

Following the decision in Valenzuela-Gonzalez v. United States
District Court for the District of Arlzona 915 F.2d 1276 (9th Cir.
1990), some doubt was cast on the use of v1deo technology in pre-
trial proceedings. 1In that‘case, the Court held that arraignment
by closed circuit television would violate the Federal Rules of
Criminal Procedure because the defendant was not physically present
in court at the arralgnment. At present, Rule 10 mandates that
arraignment be conducted in "open court" with the defendant being
called on to plead. In addition, Rule 43 states that the
"defendant shall be present at the arraignment..." Attached are
proposed amendments to Rules 10 and 43 that would allow for the use
of video technology in connection with pre-trial court proceedings.

It is important to note that the Valenzuela decision did not
find that the use of video arraignment was prohibited by the
Constitution, but rather by Rules 10 and 43. The Court stated that
the "protectlon of these rules is broader than the Constitution
provides." Id. at 1280. It may also be useful to note that Judge
Beezer, who wrote the oplnlon in Valenzuela, subsequently wrote to
Chief Judge Goodwin of the Ninth Circuit supporting an amendment to
the Rules of Criminal Procedure that would allow for video
arraignment programs such as had been carried out in
Arizona. :

Judges around the country have been extremely supportive of
efforts to utilize video technology for pre-trial proceedings. 1In
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the attached surveys given to 9th and 11th Circuit Judges on this
issue, the overwhelming response was in favor of considering the
use of video technology. In addition, the Bureau of Prisons has
received favorable reactions from Judges in the 1st, 2nd and 11th
Circuits regarding the possible use of this technology for court to
institution linkages in their respective Circuits. A Dbroad
coalition of law enforcement officials also supports the use of
such technology. Data further suggests that defendants may prefer
the use of video proceedings to the +time consuming and
uncomfortable procedures necessary for an in person court
appearance (see attached survey) ‘

The cumbersome process of bringing 1nd1v1duals to court for
pre-trial proceedings is not only taxing on defendants, but on the
entire criminal. justice systém as well.:. Video technology prov1des
an efficient alternative for our courts, whose resources ' are
severely stretched by a rapldly increasing number of cases. The
attached statistics obtalned from the Admlnlstratlve Office of the
United States Courts shows that there is an opportunlty to use this
technology in many ‘thousands of cases, thereby decreasing the
burdens faced by courts. The United. States Marshals Service also
would benefit and thereby be able to focus more of it’s efforts on
court security and other high prlorlty prOJects.

The benefits to. ‘be obtained by the use of this technology
would also flow in several ways to society at large. There would
be an immediate beneflt to overall public safety. Thousands of
defendants would not have to be transported to and from courts.
The risks attendant with such transportatlon are evident to anyone
who follows the news headlines. These benefits would also extend
to law enforcement and judicial personnel, who come into direct
contact with defendants. Security and safety benefits would also
affect the Bureau of Prlsons, as an opportunity for large amounts
of contraband materials to enter Bureau institutions would be
averted. The public would also receive a benefit due to the
significant costs savings that jurisdictions using video technology
have reported. In this period of financial uncertainty, this would
be a welcome corollary benefit of using video technology.

Amending the Federal Rules of Criminal Procedure would not
make the use of video technology mandatory for any jurisdiction.
Rather, this amendment would merely give Judges the discretion to
use this technology if they deemed it appropriate for their courts.
This is the same decision that has been made affirmatively by
numerous state and local courts around the nation (see attached
llst) The Bureau of Prisons would be able to provide assistance
in technologically facilitating the application of these procedures
at the federal 1level. Video 1linkages between courts and
institutions would include telephone and facsimile capabilities.
Attorneys would be able to effectively have confidential
communications with their clients through the use of privacy
switches on phone lines. Due to these safeguards, defendants would
in no way be harmed by lack of access to their attorneys during
pre-trial proceedings.



The use of video technology for pre-trial proceedings
preserves the rights and dignity of defendants while allowing the
criminal Jjustice system and society to benefit. I and others
throughout the criminal justice community feel certain. that this
technology can be used to 51gn1f1cantly increase the safety and
efficiency related to managing the burgeonlng pre—tr1al detentlon
populatlon.‘ = ‘ : !
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VIDEO CONFERENCING FOR SOME PRE-TRIAL PROCEEDINGS

The increasing sophistication of video conferencing technology offers
a unique and compelling opportunity for all post-arrest components of
the criminal justice system. Currently in use in over 50 state and local
systems (Attachment A), use of this technology to conduct some non-
trial court functions provides for increased efficiency, savings of tax
dollars, and increased public safety while enhancing respect for
human dignity and protecting .important rights of the defendant.
Further, surveys conducted with the courts, attorneys, defendants and
detention and transporting officials indicate wide acceptance of the use
of video conferencing for pre-trial court functions.

ENHANCED EFFICIENCY

Efficiency is enhanced through improved and more precise court
docketing procedures and more timely proceedings. When video
conferencing is available for pre-trial proceedings, court staff can more
effectively determine which defendants are available for proceedings
and schedule them for hearings on much shorter notice, as
transportation from the point of detention to the court room is not
required. : :

For the detaining agency, processing the defendant out of the facility,
along with all other individuals scheduled for appearances that day,
and then processing him back in at the completion of all hearings is
eliminated. The defendant simply moves from one part of the facility
to the video court room within the facility shortly before his scheduled
appearance. In addition, if the court orders release, that release can
be effected much more quickly, as the defendant does not have to wait
for the appearances of all others scheduled that day, return to the
detaining facility, and then be processed out.

For the ‘tr‘ajnsporting agency, the number of individuals to be
transported is substantially reduced, requiring fewer vehicles and staff
escorts. To give some sense of scope, according to the Administrative



Offices for the U.S. Courts, during the twelve month period prior to
June 30, 1991, U.S. Magistrate Judges disposed of 51,745 Initial
appearances, 35,699 arraignments, and 8,246 bail reviews (Attachment

B).

With the burgeoning court caseloads and the increasing number of
individuals detained in pre-trial status, efficiency in providing for initial
appearances, detention hearings, and arraignments is essential to the
criminal justice system. With projections for substantial increases in
this ‘population, greater efficiency in providing for these pre-trial
functions without compromise of. the rights of the defendant is
essential to prevent gridlock of ‘the ‘entire federal criminal justice

system. . G0

SAVINGS OF TAX DOLLARS

With substantial reductions in the number of individuals who must be
physically transported to court, transporting agencies, particularly the
U.S. Marshal Service, can expect to conserve valuable staff and fiscal
resources. Similarly, detention agencies should realize some savings
resulting from the reduced number of individuals who must be
processed into and out of the facility each day. As indicated in a 1991
report by the Chairman of the County Wide Criminal Justice
Coordination Committee in Los Angeles, that jurisdiction saved over
$1 million per year on transportation costs alone using video
conferencing for some pre-trial court functions. In a much smaller
jurisdiction, Ada, lowa, over $75,000 were saved through the use of

video conferencing for pre-trial proceedings. This conservation of tax

doliars represents good public stewardship. | ‘
ENHANCED PUBLIC SAFETY |
The most compelling reaéon for implementation of video conferencing
for pre-trial court functions at the federal level is the resulting increase
_in safety to the escorting officials, officers of the court, and the general
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public. Each time an individual is physically removed from the secure
perimeter of a detention facility, the risks of escape and assault are
dramatically increased. The risks involved in transporting individuals
in pre-trial status are even greater, in that the detention facility and the
transporting officials typically have littie background information about
the individual with which to assess potential threats. As a result, the
level of security afforded during transportation may not be adequate,
because of some factor unknown to the transporting agency that could
dramatically increase the potential threat to transporting officials, court
officials, or the general public. In addition, institution security is
enhanced when video conferencing is used, as one potential source
for the introduction of contraband into the facility is effectively
eliminated. One of the tasks of the criminal justice system is to
protect the public, and this mission can be greatly enhanced by
maintaining offenders in a secure settlng rather than transpornng
them.

ACCEPTANCE BY COURTS AND DEFENDANTS

Surveys conducted wrth state and local mmates regardmg the use of
video conferencing for. pre-tnal functlons rlndlcates that the vast
majority of those who appeared in court electronlcally rather than in
person folt that the electromc appearance” was just as*effectrve as
would have been. an'in person appearance; ;@,(Attachment;C) When

~ given the optlon of appeanng selectronically or.in person, the. majonty

chose to use video conferencing rather. than -endure’ the grueling
process of processing out of tne fac:hty along with a number of others

scheduled for appearances, appearing in front of family and friends in
handcufts, and spending the entire day waltrng whrle others completed
their appearances. Defendants hke rto appear in court, using, video

3
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support for the use of video conferencing for pre-trial court functions. :““
At the federal level, when asked "In order to preclude the necessity of ”
moving an inmate to court from prison, would you consider the use of r
interactive video technologies useful for the conduct of some pre-trial o
court functions," the vast majority of judges surveyed Indicated _
support. ‘At a Sentencing Workshop for the 9th Circuit, 77% of the L
DlSt!’ICt Judges and 71 % of the CII’CUIt Judges mdxcated support of ’
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compelling threat to the safety of the defendant, the court, or the
general public exists.

In summary, we believe that the proposed changes in rules 10 and 43
provide the flexibility to the courts, the transporting and detaining
agencies, and the defendants that is essential if the federal criminal
]ustlce system is to continue to operate in the face of rapidly
increasing demands. Experience atthe state and local levels indicates
that this technology can be lmplemented with advantages to all
involved and result in substantial savings of tax dollars. Further, the
use of video conferencing for pre-trial court functions can be
implemented in such a manner as to enhance the personal dignity of
the defendant and preserve all of the rlghts required for these
proceedings. .



VIDEO TECHNOLOGY APPLICATIONS IN THE COURTS

18th Judicial District, Kansas

Colorado Springs, Municipal Court, Colorado
Prince George Circuit, Maryland

Jackson Circuit Court, Florida

12th Judicial Circuit, Florida

Pima County Superior Court (Tucson) Arizona
North County Mun1c1pal Court, ‘California
Oregon Admlnlstratlve Office of the Courts
9th Jud1c1al Clrcult Florlda .

i)
I

ouft, Lbﬁisiéha

eles Munnc1pal court, California

‘Countx Maryland ‘

Washoe County, ‘(Reno) 'Nevada

Harris County, (Houston) Texas

Ada County, Idaho

Las Vegas Municipal Court Nevada

Phoenix, Arizona

Potter County, Texas

7th Judicial District, Utah

State: of Utah, Salt Lake City, Utah

Scott. County, JIowa

Kent County, Michigan

Genesee County, Michigan

Rlver51de County, California

Macomb County, Michigan

Los Angeles County, Long Beach Municipal Court, California

Los Angeles County, Criminal Courts (Felony), Callfornla

Los Angeles County, Avalon, catalina Island, California
Spokane County, Washington

Contra Costa County, California

San Bernardino County, California

Moreno Valley, California

Kltsap County, Washington

Mesa County, Colorado

Los Angeles County, Glendale, California
District Court of Hawaii

Los Angeles County, Torrance, California
Santa Barbara County, California

State of Utah, District Court, Price, Utah

Ventura County Municipal Court California
Scott County District Court, Iowa

15th Judicial Circuit, Mlchlgan

7th Judicial Circuit, (Fllnt) Mlchlgan

6th Judicial Circuit, Michigan

Wayne County 01rcu1t, Michigan

Dade County (Miami), Florida

{Attachment Al
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Defendant’s Perspective of the court video system

Questionnaire Yes No Unsure
Item 4 N % % %

1. Ithink that using
TV limited ability to
argue my case 345 31.6 4.3 4.1

2. There were

questions | wanted

to ask but didn't

because | was on

TV 338 20.1 78.4 1.9

3. | acted or spoke

- differently because |

was on TV 349 18.9 79.1 2.1

4. The use of TV
Made me nervous 342 20.2 70.2 6

5. | feel that the
use of TV violated

my legal rights 342 15.2 79.5 5.3

6. If lwasn'ton TV
I would have pled
differently 338 10.7 85.5 3.8

7. | think that using

TV for court

appearances is a

goed idea 348 72.1 20.4 7.5

8. | was happy
with my televised
court appearance 344 78.5 19.5 20

9. | feel that the
use of TV made my
case go faster 340 84.4 121 3.5

o B o Bl s

Source: Media Technology and the Courts: The Case of Closed Circuit Video Arraignments in Miami, Florida, W. Clinton Terry,
Il and Ray Surette, Department of Criminaf Justice, Florida International University, North Miami, Florida 33181 (1986).

{Attachment C|




" In order to preclude the necessity of moving an inmate to court
from prison, would you consider the use of interactive video
technologies wuseful for the conduct of some pre-trial court

function?

9th Circuit

| District Judge

Circuit Judge

NUMBER OF VOTES 44 7
Yes 34 (77.32) 5 (71.4%)
No 10 (22.72)

2 (28.67)

11th Circuit

District Judge

Circuit Judge

NUMBER OF VOTES 35 5

Yes 31 (73.8%) 5 (83.37)

No 4 (9.57) 0 (0.0%)
[Attachment D|
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Amendments to Federal Rules of Criminal Procedure

Rule 10 of the Federal Rules

of Criminal Procedure shall be
amended to read as follows: . ‘

Arraignment shall be conducted in open court and shall consist
of reading the indictment or information to the defendant or
stating to the defendant the substance of the char
on the defendant to plead thereto. The defendant

a copy of the indictment or information before bei
to plead. T use of video te ci
the defendant is not si

with the regquirements of this rule.

shall be given

ng called upon
tech w

sent in court, is consjistent

Rule 43(a) of the Federal Ru

les of Criminal Procedure shall be
amended to read as follows:

(a) Presence Required. The defend
arraignment, at the time of the plea
including the impaneling of the jury
verdict, and at the imposition of sen

ant shall be present at the

» at every stage of the trial
and the return of the

tence, except as otherwise
provided by this rule. Duri -tri i t
video teleconferencing technology, where the defendant is not
physically present  in court, is consistent with the presence
requireme of this

[Attachment F|
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AGENDA II-C-3
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules
FROM: David A. Schlueter, Reporter

RE: Rule 12(b); Proposal from Judge M. Real to Amend
Rule to Cover Entrapment Defense

DATE: March 15, 1993

Judge Manuel L. Real has proposed in the attached
materials that Rule 12(b) be amended to reflect that the
entrapment defense should be raised as a pretrial motion.

If the Committee is interested in pursuing this proposal, I
can draft the appropriate language for consideration at Fall
1993 meeting.



L

(I

(3

=

T

%

L3

L

J
]
&

(i

s 3



i
I

(.

(I

T3y 3 M

1

| I SO B A

—

1

]

e
%

.

£

UNITED STATES DISTRICT COURT
CHAMBERS OF
JUDGE JOHN F. KEENAN
UNITED STATES COURTHOUSE .
FOLEY SQUARE S R
NEW YORK, N.Y. 10007 R B

December 15, 1992

The Honorable William Terrell Hodges
United States District Judge

Middle District of Florida

United States Courthouse

611 North Florida Avenue

Suite 108

Tampa, Florida 33602-4511

Dear Terry:

Chief Judge Manuel L. Real of the Central District of
California has raised an interesting issue which he has asked me
to take up with the Committee. It has been his view for several
years that the matter of entrapment and whether it properly
should be in the case or not, is something to be decided by the
trial judge, not the jury. Judge Real suggests that the subject
should be raised by way of a pretrial defense motion. This would
require an amendment to Fed. R. Cr. P. 12(b). Following the
filing of the motion an evidentiary hearing would be held by the
trial judge at the end of which it would be decided whether the
Government had improperly entrapped the defendant. If the
decision were yes, the indictment presumably would be dismissed.
If the answer were no, the case would be tried before the jury
without reference to the 1ssue of entrapment.

Judge Real analogizes this to a pretrial motion to
suppress physical evidence or statements, which the judge rules
on before trial. He has supplied me with a memorandum on the
subject written by his former law clerk which I am enclosing. I

" believe that he hdpes the committee could place this matter on

its agenda for o6ur Spring, 1993 Meeting.
Have a wonderful Christmas and a Happy New Year!

Sincerely,

John F. Keenan

JFK:maq
Enclosure

cc: Chief Judge Manuel L. Real
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MEMORANDUM
RE: ENTRAPMENT AS AN ISSUE T0 BE DECIDED BY THE COURT
T0: JUDGE . ‘

REAL
FROM: JOSEPH JACONI
DATE: DECEMBER 16, 1969

The constitutionally-guarantéed rights of those accused

of committing crimes have come into sharp focus in recent

years due to the many noteworthy decisions that have emanated

from the United States Supreme Court. Although these rights

have been characterized as being "ancient", Miranda vs. Arizo-

16 L.Ed. 2d 694,
zed as constltutlonal pre-

na, 384 U.S. 436, 458, 86 S.Ct. 1602 (1966),

and eventually as having been canoni

cepts, Ibid., 384 U s. at 459, it was not untll the 1960's
that the citizenry of this country generally became aware of

the existence of those rlghts,

ly guilty“ men were being set free.

Fortunately, enlzghtened

effect of the Supreme Court decxsxops, and recognized and
endorsed the goals of . the Court. These goals were enunciated

early in this century by eminenttjufisté.
470, 72 L.Ed. 944,

olmstead vs. United states, 277 Uu.S. 438,

vering a special opinion, stat

"It is desirable that criminals shou

end that all available evidence should be used.

it also is

desirable that the governme

when they are the means by which the evi-

for other crimes,

dence is to be obtained....We have to choose,

and only then because "obvious-

members of t+he Bar realized the

Justice Holmes, in

ed that

14 be detected, and to thgt

nt should not jtself foster and pay

and for my part
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I think it a less evil that some criminals should escape than
that the government should play an ignoble part." Also in
Olmstead vs. Unlted States, 277 U.S. at 485, Justice Brandeis.
in his dissent stated "If the government becomes a lawbreaker,
it breeds contempt for the law; it invites every man to
become a law unto himself; it invites anarchy. To declare
that in the administration of the criminal law the end justi-
fies the means-- to declare that the government may commit
crimes in order to secure the conviction of a private criminal--
would bring terrible retribution. Against that pernicious
doctrine this court should resolutely set its face."

And more recently, Justice Stewart in speaking of the
exclusionary rule, stated for the majority that "The rule is
calculated to prevent, not to repair. 1Its purpose is to
deter-- to compel respect for the constitutional guaranty in
the only effectively available way-- by removing the incentive
to disregard it." Elkins vs. United States, 364 U.S. 206, 217,
4 L.Ed.2d4 1669, 80 S.Ct. 1437 (1960). Justice Clark, speaking
for the majority in Mapp vs. Ohio, 367 U.S. 643, 659, 6 L.Ed.2d
1081, 81 s.Ct. 1684 (1961), stated that "Nothing can destroy
a government more guickly than its failure to observe its own
laws, or worse, its disregard of the charter of its own exis-
tence."

The courts themselves have thus been called upon by the
Supreme Court to preserve the integrity of the administration
of justice. If the evidence employed to convict an accused

person has been illegally obtained, it is the courts and the

. . -2-

L ———————— o
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integrity of those courts which necessarily must suffer. ‘ -
Therefore, the duty to preserve this integrity is placed in "
{ M
the hands of the trial judge.  The courts have been thrust o L
- s e
into a protective role in order to safeguard the conduct of _ n
the proceedings before them and to thereupon guarantee that s
the constitutional rights of the accused have not been trans- {W
(o

gressed.

One particular mode of police conduct, however, has i;
heretofore escaped categorization as a possible infringement -
N
on the constitutional rights of the accused and has been left L
to regulation by laymen. The defense of entrapment has been {j
ke

decided by the Supreme Court to be an issue best left to the

)

T

province of the jury, and its existence has been explained as

being a product of statutory interpretation. Sorrells vs.

S

=

United States, 287 U.S. 435, 77 L.Ed. 413, 53 S.Ct. 210 (1932);

Sherman vs. United States, 356 U.S. 369, 2 1..Ed.24d 848, 78 S.Ct.

g" =

819 (1958); Masciale vs. United States, 356 U.S. 386, 2 L.E4.24

=
-

S

859, 78 S.Ct. 827, reh. den. 357 U.S. 933, 2 L.E4d.24 1375, 78

S.Ct. 1367 (1958). The Court in Sorrells held that it was not

T

the intention of Congress to punish otherwise innocent persons

for the commission of acts instigated by government officials,

|

b

notwithstanding the fact that the acts performed by the defen-
dant constituted a crime. 287 U.S. at 448. The Court in L
Sherman commented that this holding in Sorrells "firmly recog- -
nized the defense of entrapment in the federal courts." 356 EM

|

h
- - H |
U.s. at 372 L

It is thought here that the rationale embodied in the major-

£

-3-
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ity opinions in the Sorrells, Sherman and Masciale Cases
clearly overlooks the reasoning of the Court in its dealings
with the exclusionary rule and with the supervisory power.

It is readily apparent that the type of police conduct which
is proscribed in Escobedo, Miranda, Wade, Mapp, Elkins or in
any of the other leading decisions in this area is aﬁalogous
to that conduct which is found to be opprobrious when entrap-
ment is successful as a defense. Yet the Court in Sorrells,
Sherman and Masciale rejected the contentions of the minority,
led variously by Justices Roberts and Frankfurter, and left
entrapment as an issue to be decided by the jury.v But again
it is readily apparent that the proper party on which to
place the responsibility of protecting the integrity of the
administration of justice is the trial judge‘and not the jury.

As Mr. Justice Roberts convincingly urged in the
Sorrells Case, such a judgment, aimed at blocking
off areas of impermissible police conduct, is
appropriate for the court and not the jury. 'The
protection of its own functions and the preserva-
tion of the purity of its own temple belongs only
to the court. It is the province of the court

and of the court alone to protect itself and the
government from such prostitution of the criminal
law. The violation of the principles of justice
by the entrapment of the unwary into crime should
be dealt with by the court no matter by whom or

at what stage of the proceedings the facts are ‘
brought to its attention.' 287 U.S. at 457 (sep-
arate opinion). Egqually important is the consid-
eration that a jury verdict, although it may set-
tle the issue of entrapment in the particular case,
cannot give significant guidance for official con-
duct for the future. Only the court, through the
gradual evolution of explicit standards in accumu-
lated precedents, can do this w1th the degree of
Certainty that the wise admlnlstratlon of criminal
justice demands.

Sherman vs. United States, supra, 356 U.S. at 385 (dissenting

-4~
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opinion of Justice Frankfurter). See also McNabb vs. United a
"
States, 318 U.S. 332, 340, 87 L.Ed. 819, 63 S.Ct. 608 (1943);
Mallory vs. United States, 354 U.S. 449, 1 L.Ed.2d 1479, [
77 S.Ct. 1356 (;952);“anleules§5§a) and 41(e), Federal Rules -
of Criminal Probeque.M =
This responsibility would more adequately be borne by Eﬁ
o LT ! . : ' -
the trial judge rather than by the Jjury since the judge,
drawing from his expertise andlexperience, would be less apt éﬂ
to be swayed. in his judgment of the police conduct, than would o

g

the jury, by the introduction of evidence of the defendant's

character or of his prior convictions. 1In his dissent in the

™

Sherman Case, Justice Frankfurter commented on the prejudice

)

that would result to the defendant with prior convictions who

raises the defense of entrapment.

N

The defendant must either forego the claim of
entrapment or run the substantial risk that, in

spite of instructions, the jury will allow a ET
criminal record or bad reputation to weigh in o
its determination of guilt of the specific

offense of which he stands charged. Furthermore, .
a test that looks to the character and predisposi= L

tion of the defendant rather than the conduct of .
the police loses sight of the underlying reasons -
for the defense of entrapment. |
356 U.S. at-382. And infspeaking‘of the federal supervisoiy ‘ —
power, the Court in Nardone vs. United States, 308 U.S. 338,

342, 84 L.Ed. 307, 60 S.Ct. 266 (1939) stated that : B

L

The civilized conduct of criminal trials cannot

be confined within mechanical rules. It neces-

sarily demands the authority' of limited discretion

entrusted to the judge presiding in federal trials,

including a well-established range of judicial . |
discretion, subject to appropriate review on appeal, .
in ruling upon preliminary questions of fact.

Such a system as ours must, within the limits here -

o

-5-
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indicated, rely on the learning, good sense, fair-
ness and courage of federal trial judges.

What would therefore result if the issue of entrapment is kept
from the province of the jnry would be a more perceptive exam-
ination of police conduct “thef has allegedly exceeded reasonable
limits. What would also result would be the formulation of .
standards, emanating fromhthe trial courts;‘byfwhich‘the police
could gauge and limit thelr conduct. “This orocess of gauging
and limitation would be compelled to be effectlve,,51nce the
prosecution would no longer be guaranteed of reachlng the

jury and of having those- twelve persons determlne 1f the

police acted unreasonably-- a determlnatlon frequently colored
by evidence that the defendant erred prevrously, and a determin-
ation that is urged to draw the conclusion from that evidence
that he has erred once again.

It is submitted that the constitutional basis for the
defense of entrapment lies with the Due Process Clause of the
Fifth and Fourteenth Amendments. The conduct of the police,
when exceeding those llmits which serve merely to afford an
opportunity to commit a crime to one predisposed to commit that
crime, and which thus tends to initiate the commission of that
crime in the mind of the innocent, violates that sense of
decency and fair play which the Due Process Clause guarantees.

Bolling vs. Sharpe, 347 U.S. 497, 98 L.E4. 884, 74 S.Ct. 693

(1954); Howard vs. United States, 372 F.2d4 294 (9th Cir., 1967).

See also Rochin vs. California, 342 U.S. 165, 96 L.Ed. 183,

72 S.Ct. 205 (1952); lorraine vs. United States, 396 F.2d 335,
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(9th Cir., 1968); Nolen vs. Wilson, 372 F.2d 15, 17 (9th Cir.,
1967). In the Rochin Case the Court stated that

Regard for the requlrements of the Due Process
Clausea'lnescapahly imposes ‘upon this Court an
exercise of judgment upon the whole course of

the proceedings (resulting. in.a conv;ctlon) in
order to ascertain whether they offend those canons
of decency and, fairness: which express the notions
of justice ‘of Engllsh-speaklng peoples even to-
ward those charged with the most; ‘heinous, offenses.’
Malinski vs. New York, 324 u.s. at 416, 417, 89
L.E4, 1039f 65 SiCts, 781, These standards of
justlce are not  fo: 1: ‘a ‘

they were,spec 1
summarized  cons
for those perspna
Cardozo tw1c wrote £

;pfwlaw is a
ee of respect
as‘Mr_ Justlce

so rooted

aéhusettsﬁ“fﬁfu@p~z 05 “mwj““ ”6m4;w577,

54 S.Ct. . implicit
in the coi‘ept}of ord ed hay ‘mPalko VS,
Connecticut, 302 U.S. , 325, .Ed. 288, 292,

58 S.Ct.. [1;49.\ B el ma o b
342 U.S. at 169. And in the same case the Court further stated
that "It has long ceased to be true that due process of law
is heedless of the means by which otherwise relevant and cred-
ible evidence is obtained." 342 U.S. at 172. It therefore
follows that the triai-judge and not the jury should be called
upon to safeguard the constitutional right of the accused to
be free from being “"trapped” into the commission of a crime
actually planned and initiated by the police.

In conclusion, comment is directed to the role that the
jury will play now that the issue of entrapment has been taken
from their hands. This role remains important only in those
cases where entrapment is found not to have existed as a matter

of law, for this is the only situation in which the case will
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reach the jury. 1In the usual case, entrapment is raised as
one of several defenses of the defendamt who has pleaded not
guilty to the offense charged. (See Sorrells vs. United
States, supra, 287 U.S. 435, 452). If the trial judge finds
no entrapment to have existed, the case thereupon proceeds
before the jury with one less issue being contested. 1In the
unusual case, where entrapment is raised as the sole defense,
the jury would be called upon to determine whether or not

the defendant committed the acts which constituted the crime--
acts which he necessarily admitted performing by raising the
defense of entrapment. This apparent paradox, however, finds
a direct analogy with those cases in which the admissability
of an allegedly coerced confession is in issue: if the trial
judge finds as a matter of law that the confession was not
coerced, the jury is then called upon to determine if the
defendant committed the acts which constitute the crime, and
of course, the confession is admissable as evidence against him.
See Culombe vs. Connecticut, 367 U.S. 568, 6 L.Ed.2d4 1037,

81 s.Ct. 1860 (1961); Miranda vs. Arizona, 384 U.S. 436, 16
L.Ed.2d 694, 86 S.Ct. 1602 (1966). |
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MEMO TO:

FROM:

RE:

DATE:

AGENDA II-C-4
Washington, DC
April 22-23, 1993

Advisory Committee on Criminal Rules
Dave Schlueter, Reporter

Rule 16(a) (1); Proposed Addition of Provision
Governing Disclosure of Government Witnesses

March 15, 1993

At its meeting in October 1992, the Committee discussed
again the issue of amending Rule 16 to require the
Government to disclose to the defense the names of its
witnesses (Minutes, pp. 6-7). Following discussion of the
issue, Professor Saltzburg and Mr. Bill Wilson agreed to
work on suggested language to accomplish that change.

Attached is a copy of their cooperative efforts.
Please note that I have taken the liberty of changing the
new paragraph from (E) to (F). The Supreme Court is
currently considering a proposed amendment to Rule 16 -- the
addition of Rule 16(a) (1) (A) which deals with disclosure of

experts,

etc.

This item will be on the agenda for the April meeting.
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GEORGE WASHINGTON UNIVERSITY

NATIONAL LAW CENTER 12_?;1“;;"

720 20th st., N.W.
Washington, D.C. 20052

February 10, 1993

The Honorable Terrell Hodges
United States District Judge
U.S. Courthouse

Suite 512 .

311 West Monroe Street
Jacksonville, FL 32202

Re: Agenda for Criminal Rules Committee
Dear Judge Hodges:

As I agreed to do at the last meeting of the Criminal Rules
Committee, I served as the drafter for Bill Wilson, as he worked to
propose an amendment to Fed. R. Crim. P. 16. He is now satisfied
with the draft that we have. Thus, at his request, I forward his
proposal to you with the request that we make this an important
issue on the agenda 'in April. For what it is worth, I think that
the proposal is workable and makes an important first step toward
discovery reform without compromising any legitimate prosecutorial
interest.

I trust that you are well, and I look forward to seeing you in

just two months.

Sincerely,

Lt

Stephen A. Saltzburg
Howrey Professor of Trial Advocacy,
Litigation and Professional Responsibility

cc: Wm. Wilson



Proposed Amendment to Fed. R. Crim. P. 16 (a) (1)
ADD THE FOLLOWING SUBSECTION:
({)/) STATEMENTS OF WITNESSES. Upon request of the defendant,
made no later than four (4). weeks prior to trial, the government,

no later than one (1) week before trial, (i) must disclose to the

defendant the names of prospective government witnesses and make

available for copying ény statements of these witnesses as defined
in Rule 26.2 (f), and (ii) with respect to any statements Wﬂidh the
government intends to offér pursuant to Fed. R. Evid,)ﬁsol
(d) {(2) (E), must disclose to the defendant and make available for
copying’statements aé defined in Rule 26.2 and a summary of the
substance of any other such statements, provided that the
informatién coveredAby this subdivision is within the possession,
custé&y; or control of the government, the existence of which is
known, or by the exercise of due diligence may become known;‘to the
attorney for the government. In the event, however, that the
government has a good faith belief that pretrial disclosure of some
or all of this information will pose a threat to the safety of
witnesses or of obstruction of justice, the attorney for the
govermment may submit to the Court ex parte and under seal all
names, statements and summaries covered by this subdivision with a
statement éetting forth the reasons why the government believes in
good faith that the evidence cannot be safely disclosed prior to
trial. The Court must keep any ex parte submission by the
government under seal until the conclusion of the trial at which

time the Court must make the portions of the submission that are
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relevant to the testimony of any government witness or to
statements admitted oursuant to Fed.‘R. Evid.VBOl (d) (2) (E) a part
of the public record. The Court may review whether the government
failed to comply with this subdivision by fa111ng elther to
dlsclose names, statements or summaries to the defendant or to

§

submlt them to the Court ex garte and under seal, but the Court may
not review the suff1c1ency of the reasons prov1ded in an gg_pgrtg
submlss1on by the government under seal ‘
AMEND SUBSECTION (a) (2) AS FOLLOWS:

2 Informatlon Not Subiject to Disclosure. Engpt as provided
in paragraphs (&), (B), [and] (D). and (E) of subd1v151on (a)(l),
this rule does not authorize the dlscovery of inspection of
reports, memoranda, or other internal government documents made by

the attorney for the government or other government agents  in

_connection w1th the investigation or prosecution of the case[ Je

[or of statements made by government witnesses or prospective
government witnesses excepts as provided in 18 u.S.C. }3500.]
- Advisory Committee’s Note

No subject has engendered more controversy in the Advisory
Committee over many years than discovery. 1In 1974, the Supreme
Court approved an'amendment to Rule 16 that would have provided a
defendant with names of witnesses, subject to the government’s
right to seek a protective order. But, Congress refused to approve
the rule in the face of massive opp051tlon by United States
Attorneys throughout the country. In recent years, proposals have
been made to the Advisory Committee to reconsider the rule approved
by the Supreme Court. The opposition of the Department of Justice
has remained constant,; however, as it argued to the Committee that
the threats of harm to witnesses and obstruction of Jjustice have
increased over the years as the penalties have risen for narcotics
offenses, continuing criminal enterprlses and other crimes.

The Advisory Committee shares this concern for the safety of
witnesses. It also is concerned, however, with the practical

2



hardships defendants face in attempting to prepare for trial
without adequate discovery. The Committee notes that the Federal
Rules of Criminal Procedure already recognize the importance of
discovery in situations in which the government might be unfairly
surprised or disadvantaged without it -- e.g., Rule 12.1, Notice of
Alibi; Rule 12.2, Notice of Insanlty Defense or Expert Testlmony of
Defendant's Mental Condltlon, and Rule 12.3,' Notice of- Defense
Based. Upon Public Authorlty. . The. arguments agalnst similar
dlscovery‘fom defendants are unpersua51ve»and 1gnore thefact that
the defendant is presumed 1nnocent and therefore is presumptlvely

hy! nrneednof 1nformatlon;adequate to avo;d surprise;as is, the
government. The fact that the’ government bears the burden of
proving, llyelements‘beyond a easbnable doubt is not%an argument
for denylng a defendant adequate means for respondmng to government
evidence in order to show‘that ahreasonable doubt. ex1sts.uﬁ

The Advisory Commlttee considered several different approaches
to discovery on behalf of a defendant. 1In the end, it adopted a
middle ground between completewdlsclosure and the ex1st1ng Rule 16.
Essentlally, the Committee proposes that the government must
disclose. names. . of: w1tnesses]ﬁand their K statements :as well as
recorded statements or a summary in lieu thereof of statements by
alleged. coconspirators un&ess the government submits, ex parte and
under seal, to the Court wrltten reasons why some or ‘all of this
evidence cannot safely be dlSClosed.\ This approach ;adopts an
approach of presumptive dlschosure that is used in a number of
United. States;Attorneys pfﬁlcés ' It irecognizes the importance of
discovery in all cases, ‘but protects w1tnesses and evidence when
the government has a: goodufalth ba51s for fearlng for the safety of
e1ther.

The requlrement that the defendant request discovery under
this subdivision at least four weeks prior to trial assures that
the government will have sufficient time to respond to a defense
request for discovery and that, last minute discovery requests,
which can serve to delay trlals or disrupt the government’
preparation for trial, will be. foreclosed. , The provision that the
government need not prov1de the discovery requlred by the amendment
until one week before trial should ellmlnate some concern about the
safety of witnesses and some 'fears about possible obstruction of
justice. But, this provision effectively makes reciprocal
discovery: 1mp0551ble. A defendant cannot reasonably be expected to

provide names, of w1tnesses orhstatements until the defense has an

opportunlty to examine the names . of wltnesses their statements and
the summarles of‘coconsplrator statements whlch the government will
prov1de‘ Slnce‘the government need . not dlsclose until one week
before trlal the defense will need the; week to prepare for the
government’s case and,cannot reasonably be expected to announce the
names of witnesses or to dlsclose their statements before the trial
begins. Although the absence of reclpr001ty may appear at first
blush to lack symmetry,‘the Advisory. Committee believes that the

amendment in fact will: promote symmetry in. the rules. . The
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government‘alreadyireceiVeS‘notification pursuant to Rules 12.1,
12.2 and 12.3 with respect to the defenses that would otherwise

'pose a risk of surprise, and the government has the exclusive right

to offer statements under Fed. R. Evid. 801 (4d) (2)(E). In
providing for enhanced discovery for the defense, the Advisory
Committee believes that the danger of unfair surprise to the
defense will be reduced in many cases and that trials in these
cases will be fairer.

The Advisory Committee regards this amendment to Rule 16 as a
reasonable step forward and as a rule which must be carefully
monitored. The Advisory Committee does not preclude a further
amendment to Rule 16 to deal with problems that might arise or to
recognize the invalidity of one or more of the four assumptions
upon which the amendment rests. The four assumptions are the
following: (1) the government will act in good faith, and there
will be cases in which the government will have a good faith belief
as to danger without "hard" evidence to prove the actual existence
of danger; (2) in many cases judges will not be in a better
position than the government to gauge potential danger to
witnesses; (3) post trial 1litigation as to the sufficiency of
government reasons in every case of an ex parte submission under
seal would result in an unacceptable drain on judicial resources;
and (4) post-trial disclosure of the relevant portions of the
government’s submission will permit defense lawyers‘ and the
judiciary to assess the extent to which the government is avoiding
discovery and the legitimacy of the reasons proffered by the
government.

In requiring that relevant portions ot &n ex parte submission
by the government be kept under seal only until a trial ends and
then made public, the Advisory Committee intends to provide a
mechanism for scrutiny by the judiciary, defendants and their
counsel, and the public of the number and type of instances in
which the government professes to be concerned for the safety of
witnesses or evidence. The Advisory Committee provides in its
amended rule that the Court may not review the sufficiency of the
reasons provided by the government in any given case; it may only
review whether the government either provided the defendant with
the required dlscovery or made the requlred submission. The
Committee’s intent is to assure that in camera submissions under
seal do not become a subject of satellite litigation in every case
in which they are made. It is true that the amendment provides an
opportunity for the government to keep secret the information
covered by subdivision (E) even though it lacks a good reason for
doing so in an individual case. The Advisory Committee recognizes
this poss1b111ty but is not prepared to believe that government bad
faith is certain to be a problem. The Committee is certain,
however, that it would require an investment of vast judicial
resources to permit post-trial review of all submissions. Thus,
the amendment provides for no review of government submissions in
individual cases. No defendant will be worse off under the amended

4




rule than under the current version of Rule 16, since the current
version . of Rule 16 allows the government to keep secret the
information covered by the amended_  rule whether or not it has a

good faith reason for doing so.in any individual case. Moreover,
this Note establishes that the Advisory Committee has not precluded

a further amendment to Rule 16 to deal with future problems.
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AGENDA IT-C-5
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules
FROM: Dave Schlueter, Reporter

RE: Rule 24 (b); Proposal to Save Court Costs by
Reducing the Number of Peremptory Challenges

DATE: March 12, 1993

For your information, I am attaching letters concerning
a proposal to save court expense by reducing the number of
peremptory challenges under Rule 24(b). The Advisory
Committee’s proposal to do so was unanimously rejected by
the Standing Committee at its February 1991 meeting -- after
publication and public comment. If any member is interested
in reviewing the large amount of materials generated by that
proposal in 1990-1991, I will be happy to make copies
available.

On a related matter, the attached letters also indicate
that Senator Heflin will again introduce his bills limiting
judge-conducted voir dire in federal courts.
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ROBERT E. KEETON

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
- OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

CHAIRMAN KENNETH F. RIPPLE
APPELLATE RULES
PETER G. McCABE
SECRETARY SAM C. POINTER, JR.
CIVIL RULES
WILLIAM TERRELL HODGES
December 21, 1992 CRIMINAL RULES

EDWARD LEAVY
BANKRUPTCY RULES
Honorable Maurice M. Paul

United States District Court
United States Courthouse

110 East Park Avenue
Tallahassee, Florida 32301

Dear Judge Paul:

I have received a copy of your response to the request of
the Executive Committee’s chairman, Chief Judge John F. Gerry,
for suggested cost-saving measures. Among your suggestions, you
recommend that the number of peremptory challenges authorized
under Rule 24(b) of the Federal Rules of Criminal Procedure be
reduced.

I have forwarded your letter to the chairman of the Advisory
Committee on Criminal Rules for the committee’s consideration.

We appreciate your interest in the rulemaking process.

Sincerely,

(e dlCk

Peter G. McCabe
Secretary

cc: Honorable Robert E. Keeton
Honorable William Terrell Hodges
Professor David Schlueter
William Wilson

CHAIRMEN OF ADVISORY COMMITTEES
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ROBERT E. KEETON

PETER G. McCABE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
N OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

CHAIRMAN KENNETH F. RIPPLE

APPELLATE RULES

SECRETARY SAM C. POINTER, JR.
CiviL RULES

WILLIAM TERRELL HODGES

December 21, 1992 GRIMINAL RULES

EDWARD LEAVY

James R. Rosenbaum, Clerk BANKRUPTCY RULES

United States District Court
200 U.S. Courthouse

107 E. Walnut Street

Des Moines, Iowa 50309-2084

Dear Mr. Rosenbaum:

I have received a copy of your letter to Director IL.. Ralph
Mecham on suggested cost-saving measures for the judiciary.
Among your suggestions, you recommend that the number of
peremptory challenges authorized under Rule 24(b) of the Federal
Rules of Criminal Procedure be reduced.

I have forwarded your letter to the chairman of the Advisory
Committee on Criminal Rules for the committee’s consideration.

We appreciate your interest in the rulemaking process.

Sincerely,

Mt K

Peter G. McCabe
Secretary

Q
0

Honorable Robert E. Keeton
Honorable William Terrell Hodges
Professor David Schlueter
William Wilson

CHAIRMEN OF ADVISORY COMMITTEES
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- COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
- OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE
APPELLATE RULES
PETER G. McCABE
SECRETARY SAM C. POINTER, JR.
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January 5, 1993 CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVY
BANKRUPTCY RULES

Mr. Robert E. Feidler

Office of Legislative & Public Affairs
Administrative Office of the

United States Courts

Washington, DC 20544

Dear Mr. Feidler:

The Advisory Committee on the Federal Rules of Criminal Procedure has, from time
to time, considered suggested amendments to Rule 24(b) of the Federal Rules of Criminal
Procedure reducing and equalizing the number of peremptory challenges available to the parties
in selecting a jury in a criminal case. Because of renewed suggestions from some members of
the judiciary, this subject will be on the Advisory Committee’s agenda and will be debated
again at our spring meeting.

Inevitably, any discussion of a possible amendment to Rule 24(b) also turns the attention
of the debaters to Rule 24(a) and the question of how the voir dire examination is conducted,
L.e., should the lawyers be given a right to participate directly in such examination. I am
aware, of course, that this issue has been the subject of legislation proposed from time to time
during the last several sessions of Congress by Senator Heflin. As April approaches, I would
appreciate any information you might supply concerning current congressional activity on that
score in order that I might inform the members of the Advisory Committee when we reach the
matter of Rule 24(b). :

Thank you in advance for your consideration and attention.

Very truly yours,

Wm. Terrell Hodges
c: Mr. David N. Adair, Jr.

Professor David A. Schlueter
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L RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
: PEf ATES C ROBERT E. FEIDLER
PIRECTOR UN]TEI?‘&«(STAT L% "Z.!COURTS LEGISLATIVE AND PUBLIC
JAMES E. MACKLIN, JR. Ny oL 8 AFFAIRS OFFICER
DEPUTY DIRECTOR WASHINGTON, D.C. 20544

February 1, 1993

Honorable William Terrell Hodges
United States District Court
Suite 108

Tampa, Florida 33602-4511

Dear Judge Hodges:

Bob Feidler asked me to respond to your letter of January 5,
regarding the prospects in the 103rd Congress for legislation
dealing with the way voir dire is conducted. As you noted
Senator Heflin has been the proponent of such legislation in the
past.

I spoke with Matt Pappas, Counsel to Senator Heflin on the
Committee on Courts and Administrative Practice, yesterday and he
indicated that Senator Heflin would reintroduce his two voir dire
bills sometime in the 103rd Congress. It did not sound like the
bills would be introduced immediately. As soon as they are
introduced I will let you know.

Please feel free to call me if you have any questions
regarding the prospects for this legislation.

Singerely,

ur E. White
Deputy Legislative and
Public Affairs Officer

CC: Mr. Robert Feidler
\\;Mr. David Adair, Jr.
Professor A. Schlueter

s v A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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AGENDA II-C-6 A
Washington, DC
April 22-23, 1993

e e e B R S e R SO R A

MEMO TO: Advisory Committee on Criminal Rules
FROM: Dave Schlueter, Reporter

RE: DOJ Proposal to Amend Rule 43(b) to Permit Court
to 8entence an Absent Defendant

DATE: March 12, 1993

Attached are materials relating to a proposal from the
Department of Justice suggesting an amendment to Rule 43(b).
The amendment would provide for in absentia sentencing. The
initial proposal was included in a July 1992 letter from Mr.
Robert S. Mueller, III to Judge Hodges which is attached.

The Committee discussed the proposal at its Seattle
meeting last Octboer but deferred action pending the outcome
of several cases before the Supreme Court: Crosby v. United
States and Ortega-Rodriguez v. United States. Those cases
have now been decided (the latter case on March 8th) and the
Justice Department has asked the Committee to again consider
an amendment.

Copies of the two opinions () and correspondence
concerning the amendment are attached. Please note that Mr.
Roger Pauley included proposed language for an amendment in
his letter of March 3, 1993 to Judge Hodges.
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U. S. Department of Justice

Criminal Division

Washington, D.C. 20530

March 3, 1993

Honorable William Terrell. Hodges
Chairman

Advisory Committee on Criminal Rules
P.O. Box 1620

Jacksonville, Florida 32201-1620

Dear Judge Hodges:

I am writing in regard to the agenda for the upcoming April
meeting of the Advisory Committee on Criminal Rules and in
particular the Department's prior proposal to amend Rule 43 to
permit sentencing of a fugitive defendant. As you may recall,
after some discussion at the last meeting the Committee deter-
mined to defer consideration of this proposal until after the
Supreme Court rules on a pending case (Ortega-Rodriguez v. United
States, No. 91-7749), which involves the question whether a court
of appeals has authority to dismiss the appeal of a defendant who
flees following his conviction.

As of this date, the Court has not decided Ortega-Rodrigquez.
However, since the case was argued on December 7, 1992, there is
a reasonable chance the Court could render a decision before the
Committee's April meeting. Because I recognize that the written
agenda and materials for the April meeting must be prepared and
disseminated significantly in advance thereof, I request that you
include in it the Rule 43 issue, contingent upon the Supreme
Court's having issued an opinion in Ortega-Rodriquez. Given the
length of time involved in the Rule-making process, I am reluc-
tant to postpone the Rule 43 matter to the next meeting, assuming
the Court were to decide Ortega-Rodriquez a week or two before
the April meeting date. All the Committee members (except the
new ones) are already familiar with the proposal (and it is in
any event not unusually complicated) so placing it on the agenda
on a contingency basis should not. pose an undue burden.

With respect to the proposal 1tself Judge Jensen at the
last meetlng expressed the view that the. amendment as then
drafted by the Department might be subject to the unintended
interpretation that it would only apply to a defendant who



2

absented himself during trial and not to one who was present
throughout the trial and only became a fugitive after verdict.

To remedy this potential flaw, I have redrafted the amend-
ment. The new formulation, which hopefully accomplishes the
original goal in an unambiguous manner, is as follows:

(b) Continued Presence Not Required. The further progress
of the trial to and including the return of the verdict, and the

imposition of sentence, shall not be prevented and the defendant
shall be considered to have waived the right to be present
whenever a defendant, initially present at trial,

(1) [same except "or" at the end is deleted]

(2) in a non-capital case, is voluntarily absent at the
imposition of sentence, or

(3) [same as existing (2)].

Sincerely,

iéét:\;; Pauley, Director

Office of Legisl ion

cc: Professor David Schlueter

1 on a separate, quasi-téchnical note, in looking again at
Rule 43 I observed that subdivision (c) states that a "corpora-
tion" may appear for all purposes through counsel. Presumably,
the word "corporation", should be broadened to include any
entity, i.e., an "organization" as defined in 18 U.S.C. 18. The
Committee recently adopted a similar amendment to Rule 16(a),
which is pending. o
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U. S. Department of Justice

Criminal Division

Washingion, D.C. 20530

March 9, 1993

Honorable William Terrell Hodges
Chairman

Advisory Committee on Criminal Rules
P.O. Box 1620

Jacksonville, Florida 32201-1620

Dear Judge Hodges:

After seeing you yesterday at the Judges Working Group
meeting, I returned to my office to find that the Supreme Court
had, that day, decided Ortega-Rodrigquez v. United States
(No. 91-7749), the case for which the Advisory Committee
postponed consideration of the Department of Justice's proposal
to amend Rule 43, F.R. Crim.P., to allow sentencing of fugitive
defendants at the last meeting. Accordingly, it is now appropri-
ate to include the Rule 43 matter on the April 22, 1993, agenda
of the Committee.

To the extent that Ortega-Rodriquez is relevant to the
merits of the Department's proposal, it clearly supports the
suggested change. The Court held, 5-4, that a defendant who
flees before invoking the appellate process can not automatically
be subject to a rule causing that defendant to forfeit his
appellate right. However, the Court majority noted circumstances
in which, even in these circumstances, the defendant's flight
could result in his loss of the right to appeal. Moreover, the
majority reaffirmed prior holdings that a defendant who flees
after having taken an appeal does permanently lose the right to
have his appeal considered.l The dissenting justices would have
applied that rule also to the situation at bar, where the
defendant fled before an appeal was filed. Interestingly, the
facts in Orteqga-Rodriquez involved an initial sentencing of the
defendant in absentia after his flight, a factor which the Court
noted but of whose propriety it expressed no view. See
footnote 9.

lour proposal, of course, only concerns the right to be
present at sentencing; under Ortega-Rodriquez, it might be
permissible to go further and deny a fugitive defendant even the
opportunity through counsel to participate in the sentencing
process.
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I am enclosing a copy of the opinion for your convenience
and look forward to seeing you and the other Committee members on

April 22. . :

Sincerely,

)

37
Roger A. Pauley irector
Office of Legislation
Criminal Division

Enclosure

cc: Professor David Schlueter
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NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader.
See United States v. Detrait Lumber Co., 200 U. S. 321, 337.

SUPREME COURT OF THE UNITED STATES

Syllabus
ORTEGA-RODRIGUEZ v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH. CIRCUIT

No. 91-7749. Argued Decembelj 7, 1992—Deqided March 8, 1993

In United States v. Holmes, 680 F. 2d 1372, 1373, the Court of Appeals
held that “a defendant who flees after conviction, but before
sentencing, waives his right to appeal from the conviction unless he
can establish that his absence was due to matters completely beyond
his control.” Relying on that authority, and without further
explanation, the court issued a per curiam order dismissing the
appeal of petitioner, who failed to appear for sentencing following his
conviction on federal narcotics charges, but was recaptured before he
filed his appeal. ‘ .

Held: When a defendant’s flight and recapture occur before appeal, the
defendant’s former fugitive status may well lack the kind of
connection to the appellate process that would justify an appellate
sanction of dismissal. Pp. 5-~18.

(a) This Court’s settled rule that dismissal is an appropriate
sanction when a convicted defendant is a fugitive during “the ongoing
appellate process;” see Estelle v. Dorrough, 420 U. S. 534, 542, n. 11,
is amply supported by a number of justifications, including concerns
about the enforceability of the appellate court’s judgment against the
fugitive, see, e.g., Smith v. United States, 94 U. S. 97; the belief that
flight disentitles the fugitive to relief, see Molinaro v. New Jersey,
396 U. S. 365, 366; the desire to promote the “efficient . . . operation”
of the appellate process and to protect the “digni(ty]” of the appellate
court, see Estelle, 420 U. S, at 537; and the view that the threat of
dismissal deters escapes, see ibid. Pp. 5-8.

(b) The foregoing rationales do not support a rule of dismissal for
all appeals filed by former fugitives who are returned to custody
before they invoke the jurisdiction of the appellate tribunal. These
Jjustifications all assume some connection between the defendant’s

1
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fugitive status and the appellate process, sufﬁment to make an
appellate sanction a reasonable response. . When. both flight and
recapture occur while a case is pending before the district court, the

justifications are necessanly attenuated and often will not apply.

Pp. 8-15.

(¢c) This Court does not hold that a court of appeals is entirely
without authority to dismiss an appeal because of fugitive status
preddting the appeal, smoe it is possxble that some actions by a
defendant, though they occur while his case is before the district

court might have an impact on the appellate process sufficient to

warrant ‘an’ appellate sanction. ' As tlns ‘case reaches 'the Court,
however, there is no mdlcanon in the record that the Court of
Appeals made such a )udg'ment under the standard here announced
Appllcahon of the Holmés rule, as formulated by the lower court thus
far, does ‘not, require the kind/iof pconnectwn between fugitivity and
the appellate pprocess that is necessary, mstead it may rest on
nothmg more, than the*,fanlty premlse that.any, act of judicial
defiance,, whether orinot ‘lt aﬁ'ects* the ‘appellate process is pumshable
by appellate dlsmlssal 5.1, Chad o Lo
Vacat.ed and remanded A

STEVENsw dehvered‘ thie, plmen of the Court in wl:nch BLACKMUN
SCALIA, KENNEDY and SOUTER, JJ " ]olned REHNQU[ST C.d.,filed a
d!ssentmg opinion, m whlch‘,WHlTEi, O’CONNOR nand THOMAS Jd.,
joined. . .. e AT T
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NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D.C. 20543, of any typographical or other formal errors, in order that
corrections may be made before the preliminary print goes to press.

SUPREME COURT OF THE UNITED STATES
No. 91-7749

JOSE ANTONIO ORTEGA—RODRIGUEZ PETITIONER
v. UNITED STATES

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT
OF APPEALS FOR THE ELEVENTH CIRCUIT

[March 8, 1993]

JUSTICE STEVENS delivered the opinion of the Court.

In United States v. Holmes, 680 F. 2d 1372, 1373
(1982), cert. denied, 460 U.'S. 1015 (1983), the Court of
Appeals for the Eleventh Circuit held that “a defendant
who flees after convxctmn, but before sentencing, waives
his right to appeal from the conviction . unless he can
establish that his absence was due ‘to matters completely
beyond his control.” ' Relying on that authority, and
without further explanatmn the court dismissed
petitioner’s appeal.’ " Becaise we have not previously
considered whether a defendarlt may be deemed to forfeit
his right to appeal by fleeing w hlle his case is.pending in
the district court, though he i ‘recaptured before sentenc-
ing and appeal, we granted certi'éiran ‘504 U. S.
(1992).

I -

In the early everlingj of November 7, 1988, a Customs

'The Court of Appeals order merely stated that the Government’s
“motion to dismiss is GRANTED,” without actually citing Holmes. App.
78. Because the Government’s motion to dismiss, id., at 68-71, relied
entirely on Holmes and on United States v. London, 723 F. 2d 1538 (CA
11), cert. denied, 467 U. S. 1228 (1984), ‘which followed Holmes, we
construe the Court of Appeals order as a routine application of the
Holmes rule.
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Service pilot was patrolhng the Cay Sal Bank area,
located midway between. Cuba and the Florida Keys.
Approximately 30 miles southwest of Cay Sal, the pilot
observed a low-flying aircraft: circling over a white boat
and dropping bales. The boat, described by the pilot as
40 to 50 feet in length, was c1rchng with the plane and
retrieving the bales | from. the. mater as they dropped.
Because the Customs Semce plane was flying at an
altitude of 2,500 feet; 'and ws1b1hty was less than optimal,
the pilot was- unable' to, ‘1dent1fy the ‘na.me of the boat.
United States v. Mieres: Borges,‘919 F. 2d 652, 654-655
(CA11 1990) cert. demed 499 U S’ 1(1991); Report
and Rectmmendatmn' | United Statesiy. Ortega: :Rodriguez,
No. 88—10035-CR-KIN‘ i 3, 1

appmmmately >‘12 ho
the beach of | CaymSal
sport-ﬁshlmg \nessel
ﬁrst‘ few. to the drop

he found a mumber
Wilfred. underway,

ewdence on the boat. ”'e €

of the crew failed to ;conwnce the Coast Gu
1D although a larg ,

n}wa’ M I

ntl in''the ‘aréa. ‘Mieres-
Borges, 919 F. 2d, at- 655—657 65‘96660
Petmoner is one of the three ‘ ‘members arrested

‘ ;tnal ’the ‘District
Court set June 15, ‘,M“QBi ate. for sentencing.

Pentmner did: nobwappear 1) ‘tenced in absentic

H

T

N

F

=)

=

3

£

7

)

]

- r"”
S -

N —

]



i

.

3

rr—

H

]

P

L

3

1 (3

——
§

7 Ty f

D N G T A R B

(N

3

91-7749—OPINION
ORTEGA-RODRIGUEZ v. UNITED STATES 3

to a prison term of 19 years and 7 months, to be followed
by 5 years of supervised release.? Though petitioner’s
codefendants appealed their convictions and sentences, no
appeal from the judgment was filed on petitioner’s behalf.

The District Court issued a warrant for petitioner’s
arrest, and 11 months later, on May 24, 1990, he was
apprehended. Petitioner was indicted and found guilty of
contempt of court® and failure to appear.* Pursuant to

*No. 88-10035-CR-KING (SD Fla., June 23, 1989).

*Title 18 U. S. C. § 401(3) provides: “A court of the United States shall
have power to punish by fine or imprisonment, at its discretion, such
contempt of its authority, and none other, as ... [dlisobedience or
resistance to its lawful writ, process, order, rule, decree, or command.”

“Title 18 U. 8. C. § 3146 provides, in relevant part: C

“(a) OFFENSE.—~Whoever, having been released under this chapter
knowingly— ‘ .

1) fails to appear before a court as required by the conditions of
release; or

“(2) fails to surrender for service of sentence pursuant to a court order;
shall be punished as provided in subsection (b) of this section.

“tb) Punishment.—( 1) The punishment for an offense unde; thissection
is— ‘

“(A)if the person was released in connection with a charge of, or while
awditing sentence, surrender for service of sentence, or appeal or
certiorari after conviction for— :

“(i) an offense punishable by death, life imprisonment, or imprisonment
for a term of 15 years or more, a fine under this title or imprisonment for
not'more than. ten years, or both; '

“(ii) an offense punishable by imprisonment for a term of five years or
more, a fine under this title or i prisonment for not more than five years,

or both; ‘
“(iii)fj%r’iy other felony, a fine under this title or imprisonment for not
mor¢g than two'years, or both; or |

“(iv) a misdemeanor, a fine under this chapter or imprisonment for not
more than one year, or both; and" ‘

“B) if'the person was released for appearance as a material witness,
a fine under this “chapt;iér or imprisonment for not more than one year,
or both. o '

“2) A term of imprisonment imposed under this section shall be

consecutive to the sentence of imprisonment for any other offense.
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the Sentencing Reform Act of 1984, 18 U. S. C. §3551 et
seg., the District Court imposed a prison sentence of 21
months, to be served after the completion, of the sentence
on the cocaine offenses and to be followed by a 3-year
term of supervised release.’ ‘

While petitioner was under indictment after his arrest,
the Court of Appeals disposed of his two codefendants’

appeals. The court affirmed one conviction, but reversed,

the other because the evidence was insufficient to estab-
lish guilt beyond a reasonable doubt.® Also after petition-
er was taken into custody, his attorney filed a “motion to
vacate sentence and for resentencing,” as well as a motion
for judgment of acquittal.” The District Court denied the
latter but granted the,former, vacating the judgment
previously entered on the cocaine: convictions.” The
District Court then resentenced petitioner to a prison term
of 15 years d@nd 8 months, to'bé followed by a 5-year
period of supervised release.’  Petitioner filed a timely

“(c) AFFIRMATIVE DEFENSE.—It is an affirmative defense to a prosecu-
tion.under this section that uncontrollable circumstances prevented the
person from appearing or surrendering, and that the person did not
contribute to the creation of such circamstances in reckless disregard of
the requirement. to appear or surrender, and that the person éppééred
or surrendered a‘s‘so‘o‘k‘n as such circumstances ceased to exist.”

S App. 58-63. ‘ . ‘ ‘ ;

§United States v. Mieres-Borges, 919 F.'2d 652 (CA 11 1990), cert.
denied, 499 U. S. ___(1991). The difference in dispositions is explained
by a post-arrest statement admitted against only one defendant, 919
F. 2d., at 660-661, though the dissenting judge viewed the evidence as
insufficient as to both appealing defendants, id., at 663-664. Petitioner
represents that he is situated identically to the codefendant whose
conviction was reversed, with nothing in.the record that would support
a distinction between their cases. The Government does not take issue
with that representation, but maintains that the evidence is sufficient to
support all three convictions. Brief for United States 28, n. 7.

‘App.10. .. . ‘

*Id., at 51-56.
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appeal from that final judgment.®

On appeal, petitioner argued that the same insufficiency
of the evidence rationale underlying reversal of his
codefendant’s conviction should apply in his case, because
precisely the same evidence was admitted against the two
defendants. Without addressing the merits of this conten-
tion, the Government moved to dismiss the appeal. The
Government’s motion was based entirely on the fact that
petitioner had become a fugitive after his conviction and
before his initial sentencing, so that “{ulnder the holding
in Holmes, he cannot now challenge his 1989 conviction
for consplracy and possession with intent to distribute
cocaine.”’® In a per curiam order, the Court of Appeals
granted the motion to dismiss.

I

It has been settled for well over a century that an
appellate court may dismiss the appeal of a defendant
who is a fugitive from Justice during the pendency of
his appeal. The Supreme Court applied this rule for the
first time in Smith v. United ‘States, 94 U. S. 97 (1876),
to an escaped defendant who remained at large when
his petition arose before the Court. Under these circum-
stances, the Court explained, there could be no assurance
that any Judgment it issued would prove enforceable. The
Court concluded that it is clearly mthm our discretion

°Id, at 57 Thls seqiience of events makes petitioner’s case somewhat
unusual. Had the District Court denied petitioner’s motion, for
resentencing, petitioner would have been barred by applicable time limits
from appealing his initial sentence and judgment. Petitioner was able
to file a timely appeal only because the District Court granted hls motion
to resentence. Entry of the second sentence and judgment, from ‘which
petitioner notlced hls appeal, is treated as the relevant sentencmg” for
purposes of this. .opinion. We have no occasxon here to comment 'on the
propriety of exther the, District Court’s initial dec1sxon to sentence m
absentia, or its subsequent decision to Tesentence.

©Id., at 70~71.
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to refuse to hear a criminal case in error, unless the
convicted party, suing out the writ, is where he can be
made to respond to any Judgment we may render.” Ibid.
On two subsequent occasions, we gave the same rationale
for dismissals based on the fugitive status of defendants
while their cases were pending before our Court.
Bohanan . Nebraska 125 U. S. 692 (1887); Ezsler V.
United States, 338 U. S. 189 (1949).1 ‘

Enforceability is not, however, the only explanatmn we'
have offered for the fugltlve dismissal rule In Molinaro
v. New Jersey, 396 U. S. 365, 366 (1970) we 1dent1ﬁed an
additional Justlﬁcatlon for: dlsnussal of ‘an escaped
prisoner’s pending appeal: ‘ ‘

“No persuasive reason emsts why thls Court should
proceed to adjudicate the ments of a criminal case
after the convicted defendant who has sought review
‘escapes from the restramts placed upon him pursuant
to the conv1ctmn Whﬂe such an/ escape does not
strip the case of, 1ts character as, an adj‘udscable case
or controversy, we beheve lt dlsentlt it he defendant
_.to call upon- ‘the resources of the Court for determma-

tion of his clalms . “TL.}‘ : V

As applied by, *thlS Court then, the rule allowmg dlsnussal
of fug1t1ves appeals *has rested in. part on. enforceablhty
concerns, and in part on a:f “disentitlem ent” theory . that
construes a defendants ﬁ.lght durmg the pendency of his

appeal as tantamount to wa1ver or- abandonment
Y R W" }1 Y .,; ‘4‘3“" ‘i, . ‘ l :
! ‘v‘»“”i‘ Lo

| \ i
ok

”T'he dessentm
rendered“ moot '

ot

H\Jushces in E‘usler"é‘ ”noti}nigf{that the case was not
El‘slers esca‘pé ‘behew‘.fedrtha he[ “Court should have
exerc:sed its discretion to'd ‘ gh of ‘the 1mportance of
the issue presented‘ See 338 U 'S, at Muij-ph ;;’ dissenting); id.,
at 195 (Jackson, J., djssentmg) In| m:e‘dsw’ sv. Sharpe, 47ou S. 575
(1985),’ flesp1te thetwr‘espondents fugm. ‘e” ‘
remand the caseto the Court. of Appeals w1t s to dismiss, and
proceeded tol decidé the merits. ' Id., at'681 B 2. s@é also id., at 688
(BLACKMUN, J., concumng) id., &t 721‘-—72_3(STEVENS J., dlssentmg)
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That ensuring enforceability is not the sole rationale for
fugitive dismissals is also evident from our review of state
provisions regarding escaped prisoners’ pending appeals.
In Allen v. Georgia, 166 U. S. 138 (1897), we upheld not
only a state court’s dismissal of a fugitive’s appeal, but
also its refusal to reinstate the appeal after the
defendant’s recapture, when enforceability would no longer
be at issue. We followed Allen in Estelle v. Dorrough, 420
U. S. 534 (1975), upholding the _constitutionality of a
Texas statute providing for automatic appellate dismissal
when a defendant escapes during the pendency of his
appeal, unless the defendant voluntarily returns within 10
days. Although the defendant in Estelle had been recap-
tured before his appeal was considered and dismissed,
resolving any enforceability probléms, there were, we held,
other reasons for dismissal. Referring to our own dis-
missal in Molinaro, supra, we found that the state statute
served. “similar ends . . .. It discourages the felony of
escape and encourages voluntary surrenders. It promotes
the ‘efficient, dignified operation of .the Texas Court of
Criminal Appeals.” 420 U. S., at 537 (footnotes omitted).

Estelle went :on to consider whether the Texas statute
was irrational because it applied only to prisoners with
appeals pending when they fled custody. Citing ‘the
“peculiar problems posed by escape of a prisoner during
the ‘ongoing: appellate process,” id., at ‘542, n. 11,.we
concluded that it was not. The distinct concerns, impli-
cated by an escape pending appeal justified a special rule
for such appeals: - '

“Texas was free to deal more severely with those who
simultaneously invoked the appellate process and
escaped from its custody than with those ‘who first
escaped from its custody, returned, and then invoked
the appellate process within the time permitted by
law. \Wh;ile;;l;each class of prisoners sought to escape,
the first did so in the very midst of their invocation
of the appellate process, while the latter did so before
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returning to custody and commencing that process.
If Texas is free to adopt a policy which deters escapes

~ by prisoners, as all of our cases make clear that it is,
it is likewise free to impose more severe sanctions on
those whose escape is reasonably calculated to disrupt
the very appellate process which they themselves have
set in motion.” Id at 541-542.

Thus, our cases cons1stently and uneqmvocally approve
dismissal as an appropnate sanction ‘when a pnsoner is
a fugitive durmg “the ongoing appellate process.” ‘More-
over, this rule is amply supported by.a number of justifi-
cations. - In= addltmn to. addressmg the enforceability
concerns 1dent1ﬁed in Smlth v. United States, 94 U. S. 97
(1876), and Bohanan:y. Nebraska, 125 U.:S. 692 (1887),
dismissal by an, appellateloourt after a: defendant has fled
its jurisdiction serves an ] ‘portant deterrent function and

advances an :interest, in. ‘efficient, d1gn1ﬁed appellate
practlce Estelle,} 4201] S s at 537 +What remains for

who ﬁees .the Junsdl;
recaptured . before ‘he;; i
appellate tnbunal Hopy,

In ‘*1982 th‘@"‘

to the appeal of é“ “forme fugltlve, retumed to custody
prior to sentencing and Hotice of - appeal.t The Court of

mFor present purposes ‘the txme of sentencmg and the time of appeal
may be treated together, ¢ as the two dates normally must occur within 10
days of one another. See, Fed. Rule App. Proc. 4(b); see also n. 9, supra;
Torres v. Oakland Soavenger Col,487U. 8.312, 314—-3;5 (1988) (discuss-
ing mandatory nature of Rule 4 tlme limits). Casesin. whmch a defendant
flees during that 10—day lnterval will be resolved easily: 1f the defendant
fails to file a timely appeal his case concludes; iftte deTenda.nt’s attorney
files ‘an appeal for him in hlS} absence the ar :al w111 be subject to
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Appeals recognized in Holmes that all of the cases on
which the Government relied were distinguishable, “be-
cause each involved a defendant who fled after filing a
notice of appeal.” 680 F. 2d, at 1373 (emphasis added).
The court was satisfied, however, that the disentitlement
rationale of Molinaro “is equally forceful whether the
defendant flees before or after sentencing.” 680 F. 24, at
1374. 'The Eleventh Circuit also expressed concern that
absent dismissal, the Government might be prejudiced by
delays in proceedings resulting from presentencing es-
capes.’® : ' :

The'rule of Holmes differs from that applied in Molinaro “
in three key respects. First, of course, the Holmes rule
reaches defendants who flee while their cases are before
district courts, as well' as those who flee while their
appeals are pending.  Second, the Holmes rule, unlike the
rule of Molinaro, will not mandate dismissal of an entire
appeal whenever! it is invoked. As the Eleventh Circuit
explained, because flight cannot/ fairly be construed as a
waiver of appeal from errors occurring after recapture,
defendants who flee presentencing retain their right to
appeal sentencing errors, though they lose ‘the right to
appeal their convictions. 680.F. 2d, at 1373.4 Finally,

dismissal under strajghtforward application of Smitk and Molinaro.
Should a defendant flee after sentencing but return before appeal—in
other words, should his period of fugitivity begin after sentencing and end
less than 10 days later—then a timely. filed appeal would be subject to
the principles we apply today. o R

BThe court reasoned that the right of appeal, purely a creature of
statute, may be waived by failure to file a timely notice of appeal “or by
abandonment thrc?ugh flight which may postpone filing the notice of
appeal for years after conviction.” Holmes, 680 F. 2d, at 1373-1374. The
court then explained: '“Such untimeliness would make a meaningful
appeal impossible in many cases. In case of a reversal, the: government’
would obviouslyi be prejudiced in: Iocating’ witnesses' and 'retrying the -
case.” Id.;at 1374. ' | o S ‘

““We hold that a defendant who flees after conviction, but before
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as announced in Holmes and applied in this case, the
Eleventh Circuit rule appears to call for automatic dis-
missal, rather than an exercise of d1scret10n See n. 11,
supra.

In our view, the ratmnales that supported dismissal in
cases like Molinaro and. Estelle should not be extended as
far as the Eleventh Circuit has taken them. Our review
of rules: adopted by the courts of appeals in their supervi-
sory capacity is lnmted in scope; but it does demand that
such rules represent, reasoned, -exercises of the courts’
authority. See Thomas v. Arn, 474 U. S. 140, 146-148
(1985). Accordingly, the Justlﬁcatmns we have advanced
for allowing appellate courts to dismiss pend.mg fugitive

appeals all assume some cozmectlon between a defendant’s.

fugitive . status and
make an appella\ €
These Justxﬁcatlon g
apphed to a case in, which both ﬁlghtuand recapture occur
while the case 1,15 pendmg before the d15tnc‘ court, so. that
a defendant’s fugitiv tus at.n time cpmcldes with his
appeal IR B :
There is, forii m tance;
a former fug'mve 3 ‘pealm ca
to the enforceablhty. concerns that ammated szth V.
United States 94 U. S. 97 (1876), and the cases that fol-

the} appellate /process, suﬁiment to
anctmn a: reasonable  response.’®

i) ‘l T
‘fr‘om ﬁl CE \‘ 1

m[,')letelyL heyond hxs
¢ 1o ap)

appellate‘proce ‘ N Asy
at.3,n. 2} Fede ral Rule ou‘,ﬁppellate Pmcedure” ‘

promulgatmn nf “rules h the courte ¢! ~npeels ‘ Pnty
rules govemmg [the] practice’ befor.| 1 ose}x,’coum a w" gt

271

*‘az;e ‘necessanly attenuated when
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he is within control of the appellate court throughout the
period of appeal and issuance of judgment. Cf. United
States v. Gordon, 538 F. 2d 914, 915 (CA1 1976) (dismiss-
ing pending appeal of fugitive because it is “unlikely that
[the] convicted party will respond to an unfavorable deci-
sion”).

Similarly, in many cases, the “efficient . operatlon
of the appellate process, identified as an mdependent
concern in Estelle, 420 U. S., at 537, will not be advanced
by dismissal of appeals ﬁled after former fugitives are
recaptured. It is true that an escape may give rise to a,
“Aurry of extraneous matters,” requiring that a court
divert its attention from the merits of the case before it.
United States v. Puzzanghera 820 F. 2d 25, 26 (CAl),
cert. denied, 484 U. S. 900 (1987). The court put to th.ls‘
“additional trouble, 820 F. 2d, at 26, however, at least in
the usual course of events, will be the court before which
the case is pendmg at the time of escape. ' When an
dppeal is filed after recapture, the “furry,” along with any
concomitant delay, ,hkely will exhaust itself well before the
appellate tnbunal ‘enters the. .picture.’® .

Nor does d.lsmlssal of appea.ls ﬁled after recapture

”»

B

*This case well 1llustrates the way in which preappeal flight may delay
district court, but not appellate court proceedmgs Petltloner s sentenc-
ing was scheduled for June 1989. 'Because he fled, however, and because
the District Court resentenced ‘him upon his return to custody, his final
sentence was not entered, until January 1991. Supra, at 3—4. Accord-
ingly, petitioner’s 11-month penod of fugitivity delayed culmination of
the District Court proceedmgs by as much as 19 months.

In the appellate court; onthe other hand the timing of proceedmgs was
unafTected by petltmner s flight.. Had ppetitioher filed his notu:e of appeal
before: he fled, of course, then the Court of Appeals mxght have beén
required to reschedule ani already docketed apoeal causing some delay.
But here petltloner ﬁled hls notu:e of appeal‘ only after he was returned
to custody, and the Court of Appeals was therefore free to docket his case
pursuant toits regular schedlule and atits convemlence In short; alapse
of time' that precedes linvocation of ‘the alppellate procéss does nbt
translate, by itself, into delay borne by the appellate court.
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operate to protect the “digni(ty]” of an appellate court. Cf.
Estelle, 420 U. S, at 537. It is often said that a fugitive
“fAouts” the authonty of the court by escaping, and that
dismissal is an appropriate sanction for this act of disre-
spect. See, e.g., United States v. DeValle, 894 F. 2d 133,
138 (CA5 1990); United States v. Persico, 853 F. 2d 134,
137-138 (CA2 1988); Ali v. Sims, 788 F. 2d 954, 958-959
(CA3 1986); United States v. London, 723 F. 2d 1538,
1539 (CA11), cert. denied, 467 U. S. 1228 (1984) Indeed,

the premise of Mollnaros disentitlement theory is that

“the fugitive from justice has demonstrated such disrespect |
for the legal processes’ that he has no nght to call upon
the, court to adjudicate his claim.”  Ali v. Sims, 788 F. 2d, .
at 959; see Molinaro, 396 U. S., at 366. We have no’
reason here to questmn the, proposxtlon that an. appellate ’
court may employ dlsmxssal as a sanctlon when a,
defendants flight operates as an‘ aﬁ'ront to the d.lgmty of
the court’s proceedmgs |

The problem in this case, of course, is that petltloner,
who fled before , sentencmg and was recaptured before
appeal flouted the au; hp
Court of Appeals
fested by his ﬁlght
before which his case was pendmg dunng the ent1rety of 3
his fug’xtwe} penod Therefore under the reasoning of the
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10, and n. 15. Such a rule would sweep far too broadly,
permitting, for instance, this Court to dismiss a petition
solely because the petitioner absconded for a day during
district court proceedings, or even because the petitioner
once violated a condition of parole or probation. None of
our cases calls for such a result, and we decline today to
adopt such an approach.” Accordingly, to the extent
that the Holmes rule rests on the premise that Molinaro’s
disentitlement theory by itself justifies dismissal of an
appeal filed after a former fugitive is returned to custody,
see 680 F. 2d, at 1374, it cannot be sustained.

Finally, Estelle’s deterrence rationale, 420 U. S., at 537,
offers little support for the Eleventh Circuit ru.le Once
Jurisdiction has vested in the appellate court, as in Estelle,
then any deterrent to escape must flow from appellate
consequences, ‘and dismissal may be an appropriate
sanction by which to deter. Until that time, however, the
district court is quite capable of defending its own juris-
diction. While a case'is pending before the district court,
flight can be deterred with the threat of a wxde range of
penalties available to the district court judge. “See Katz
v. United States, 920 F. 2d 610, 613 (CA9 1990) (when
defendant is before district court, “disentitlement doctrine
does not stand alone as a deterrence to escape?).

Moreover, should this deterrent prove ineffective, and
a defendant flee whlle lus case is before a district court,

'"Even the Eleventh Circuit, we note, seems unprepared to take such
an extreme posmon If appellate dismissal were indeed an appropriate
sanction for all acts of judicial defiance, then there would be no reason
to exempt sentencing errors‘from the scope of the Holmes rule. See 680
F. 2d, at 1373; supra, at 9. Whether or not Holmes’ distinction between
appeals from sentencmg errors and appeals from convictions is logically
supportable, see United States v. Anagnos, 853 F. 2d 1, 2 (CA1 1988)
(questxomng logic of distinction), it reflects an acknowledgement by the
Eleventh Circuit that the sanction of appellate dlsmlssal should not be
wielded 1ndxscnmmately as an all-purpnse weapon agamst defendant
misconduct.
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the district court is well situated to impose an appropriate
punishment. While an appellate court has access only to
the blunderbuss of dismissal, the district court can tailor
a more finely calibrated response. Most obviously, because

flight is a separate offense punishable under the Criminal

Code, see nn. 3—4, supra, the district court can impose a
separate sentence that adequately vindicates the public
interest in deterring escape and safeguards the dignity of
the court. In this case, for instance, the District Court
concluded that a term of 1mpnsonment of 21 months,
followed by three years of supemsed release, would serve
these purposes.’® If we assume that there is merit to
petltloner s, appeal, then the Eleventh Circuit’s dismissal
is tantamount to an addltlonal punishment of 15 years for
the same offense of ﬂaght Cf. United States v. Snow, 748
F. 2d 928 (CA4 1984) 19 Our reasoning in Molinaro
surely does not compel that result.

Indeed, as Justice . Stewart noted in . }us dlssentmg
opinion in Estelle V. Dorrough,‘ 420 U. S at 544-545,
pumshment by : appe ;dismissal mtroduces an element
of arbltrarmess‘ and rratlonahty 1nto ”sentencmg for

escape Use of the dlsxmssal sanctmn ‘as\, Mm praqpical

L

P
Lok

¥See supra, at 3—4. ‘ ‘ ‘

BeThe Court is not'.condoning [defendant’s] flight from' justice.
However, it presumes his actions constitute an independent crime, te.,
‘escape from custody.” We refrain from punishing {defendant] twice by
dismissing his appeal ? United States v. Snow, 748 F, 2d, at 930, n. 3.

24 Tlhe statute imposes total]y 1rratlona] pumshments upon those
subject tao its apphcatuon If an escaped felon has been conwcted ‘in
violation of law the loss of his nght to appeal res‘ults in his semng a
sentence that under law was erroneously 1mposed If on the other hand,
his trial was free of reversxble error, the loss of hls nght to appea] results
in no punishment at all,, And t.hose whosp appeals would have been
reversed if thelr appeals had not been dlsmls ey ¥ ve total]y dlsparate

t ei f thexr escape but.upon
ut, under thelr mvahd
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effect, a second punishment for a defendant’s flight is
almost certain to produce the kind of disparity in sentenc-
ing that the Sentencing Reform Act of 1984?' and the
Sentencing Guidelines were intended to eliminate.?

Accordingly, we conclude that while dismissal of an
appeal pending while the defendant is a fugitive may
serve substantial interests, the same interests do not
support a rule of dismissal for all appeals filed by former
fugitives, returned to custody before invocation of the
appellate system. Absent some connection between a
defendant’s fugitive ‘status and his appeal, as provided
when a defendant is at large during “the ongoing appel-
late process,” Estelle, 420 U. S., at 542, n. 11, the justifi-
cations advanced for dismissal of fugitives’ . pending.
appeals generally will not apply. .

‘We do not ignore the possibility that some actions by
a defendant, though. they occur while his case is before.
the district court, might have an impact on the appellate
process sufficient to warrant an’ appellate sanction. For.
that reason, we do not hold that a court of appeals is
entirely without authority to dismiss an appeal because.
of fugitive status predating the appeal. For example, the.
Eleventh Circuit, in formulating the Holmes rule, ex-
pressed concern that a long ‘escape, even if ended before
sentencing and appeal, may so delay the onset of appellate
proceedings that the Government would be prejudiced in

|

2118 U.'S. C. § 3551, et seq., 28 U. S. C. §§ 991-998. |

*See generslly, Mistretta v. United Stdtes, 488 U.S. 361 (1989)
(discussing purpose of Sentericing Reform Act and Sentencing Guidelines).

The dissent relies heavily'on the legitimate interests in avoiding the
“spectre .of inconsistent judgments,” as well as in preserving “precious
appellate, resourcesj.ﬂ’»"‘ Post, dt 4. It must be remembered, however, that
the reason app‘ellhyti!e:re‘sdufc‘gfs are precious is that they serve the purpose
of administering @yéphand‘efa justice. In this case, it|is the dissent’s
proposed disposition that would produce inconsistent. judgments, as
petitioner-sei'qu‘a{ 15-year u‘f@s‘ent‘pnce while his codefendant’s conviction

was reversed for insufficiency of evidence. .
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locating witnesses and presenting evidence at retrial after
a successful appeal. Holmes, 680 F. 2d, at 1374; see also
United States v. Persico, 853 F. 2d, at 137. We recognize
that this problem might, in some instances, make dismiss-
al an appropriate response. In.the class of appeals
premised on msuﬂicxency of the evidence, however, in
which petitioner’s appeal falls, retrial is not permitted in
the event of reversal, and this type of prejudice to the
Government will niot serve as a rationale for dismissal.
‘Similarly, a defendant ‘misconduct at the district court
level might somehow make meamngful appeal impossi-
ble,” Holmes, 680-F. 2d :at.1374, or otherwise: dxsrupt the
appellate process:so that. an appellate sanctmn is reason-

ably imposed.: . The appellate courts" retam the authority
lasses of cases;® as neces-'

to deal with such cases, OF;
sary. - Here, for instance,’ p
Court of Appeals from ,pbn

tioner’s flight. prevented the

prac’nce See Umted Si‘ates Vi ‘\M res-Borges,»919 F. 24,
at 654, n.:l i(noting, that
party to appeal) i I

2"’We cannot agree W'xth petltwn‘er that the couﬁ'ts may only consider
whether to dismiss the appeal of a former fugmve on en mdxwdual case-
spec1ﬁc basxs Though dlsmlssal of fug‘xt e‘appea]s is aﬁways dlscretxon-
ty does hq ‘stnp the. case of its character
" Mo Alznaro vi “‘New Jersey, 396 U S

d1scretlon by wdeve pir‘mg gene‘
\Indeed, th

recumng“Sl A

rule allowin mlesa]‘ qf t

petitioner is at See Smi

The problem ¢ Holmes'r

subject . to | dismis: at ‘

appea}lis.“—”i udx se“h‘»pﬂ déefe ] Hose ‘ ﬁug'mve status in’
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reasoning we employ today, a dismissal rule could prop-
erly be applied. ‘

As this case reaches us, however, there is no reason to
believe that the Eleventh Circuit has made such a judg-
ment. Application of the Holmes rule, as formulated by
the Eleventh Circuit thus far, does not require the kind
of connection between fugitivity and the appellate process
that we hold necessary today; instead, it may rest on
nothing more than the faulty premise that any act of
judicial defiance, whether or not it affects the appellate
process, is punishable by appellate dismissal. See Holmes,
680 F. 2d, at 1374; supra, at 18. Accordingly, that the
Eleventh Circuit saw fit to dismiss this case under Holmes
does not by itself reflect a determination that dismissal
would be appropriate under the narrower circumstances
we now define.

Nor is there any indication in the record below—either
in the Government’s motion to dismiss, or in the Eleventh
Circuit’s per curiam order—that petitioner’s former
fugitivity was deemed to present an obstacle to orderly
appellate review. Thus, we have no reason to assume
that the Eleventh Circuit would consider the duplication
of resources involved in hearing petitioner’s appeal sepa-
rately from those of his codefendants—which can of course
be minimized by reliance on the earlier panel decision in
United States v. Mieres-Borges, supra, at 4, and n.
6—sufficiently disruptive of the appellate process that
dismissal would be a reasonable response, on the facts of
this case and under the standard we announce today. We
leave that determination to the Court of Appeals on
remand.*

# Neither the reasonableness standard of Thomas v.Arn, 474 U. S. 140
(1985), nor Federal Rule of Appellate Procedure 47, mandates uniformity
among the circuits in their approach to fugitive dismissal rules. See
Thomas, 474 U. S, at 157 (STEVENS, J., dissenting). In other words, so
long as all circuit rules meet the threshold reasonableness requirement,
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In short, when a defendant'’s flight and recapture occur
before appeal, the defendant’s former fugitive status may
well lack the kind of connection to the appellate process
that would justify an appellate sanction of dismissal. In

such cases, fug1t1v1ty while ‘a case is pending before a

district court, like other contempts of court, is best
sanctioned by the district court itself. The contempt for‘
the appellate process 1 manifested by ﬁlght while a case is

pending on appeal remains subject to ‘the rule of Molinaro.

The judgment of. the Court of Appeals is. vacated, and
the case is remanded for further proceedmgs consistent
with this opinion., e S ‘

. 8o ordered.

in that they mandate dismissal only when fugitivity has some connection
to the appellate process, they may vary considerably in their operation.
For this additional reason, we hesitate to decide as a general matter
whether and under what circumstances preappeal flight that leads to
severance of codefendants’ appeals will warrant appellate dismissal, and
instead leave that question to the various courts of appeals.
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SUPREME COURT OF THE UNITED STATES

No. 91~7749

JOSE ANTONIO ORTEGA-RODRIGUEZ, PETITIONER
v. UNITED STATES

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT
Y OF APPEALS FOR THE ELEVENTH CIRCUIT

[March 8, 1993])

'CHIEF JUSTICE REHNQUIST with whom JUSTICE WHITE
JUSTICE O’CONNOR and JUSTICE THOMAS join, dlssentmg

The Court holds that, in general a court of appea.ls may
not, dismiss an appeal based on a defendant’s fugitive
status if that status does, not coincide with the pendency
of the appeal. We dlsagree The only difference between
a defendant who absconds preappeal and one who ab-
sconds postappeal is that the former has filed a;notice of
appea.l while the latter has not. This “distinction” is not
strong enough to support the Court’s holding, for there is
as much of a chance that ﬂ1ght will disrupt the proper
functmnmg of the appellate process if it occurs before the
court of appeals obtams Junsd.lctlon as there is if it occurs
after the court of appeals obtams Junsdmtmn As’ ‘a conse-
quence, kthere is no reason Ewhy the: authority to. dlsxmss
an appeal should be based on, ‘the timing of a defendants
escape; Although we agree w1th the  Court that there
must be some coxmectmn between escape and ‘the
appelldte process we dlsagree with the conc1u510n that
recapture before appeal generally breaks the connectlon

'The Court erroneously strikes the Holmes rule on the basis that “it
reaches too many ‘appeals,” ante, at 16, n. 23, because there is no
overbreadth doctrine applicable in' this context. See Broadrick v.
Oklahoma, 413 U. S. 601, 610-611 (1973) (overbreadth doctrine is the
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It is beyond dispute that the courts of appeals have
supervisory power to create and enforce “procedural rules
governing the management of litigation.” Thomas V. Arn,
474 U. S. 140, 146 (1985). The only limit on this author-
ity is that the rules may not violate the Constitution or
a statute, and must be reasonable in light of the concerns
they are designed to address. See id., at 146-148. There
can be no argument that the fugitive dismissal rule
employed by the Eleventh Circuit violates the Constitution
because a convicted criminal has no constitutional right
to an appeal. Abney v. United States, 431 U. S. 651, 656
(1977). Nor is the rule inconsistent with 28 U. S. C.
§1291, which grants to criminal defendants the right of
appeal, because that section does not set forth the proce-
dural’ requirements - for “perfecting’ an ' appeal. Those
requirements are set forth in the Federal Rules of Appel-
late Procedure and the local rules'of the courts of appeals.
Indeed, under Federal ‘Rule of ‘Appellate Procedure 47,
each court of appeals has authority to make rules “govern-
ing its practice” either through rule-making ‘or ad iéd
tion. = v e W aeems o

"THe fugitive|dismissal rule is reasonable in light of the
interests it is'designed to protect. "In Molinaro 'v. New
Jersey, 396 U.'S.1365 (1970), we'declined to adju

b [

el LR DL Y. P B N .
defendant’s case because he fled jafter ‘app
R N R A PRI V2 WA St -§ (. I
conviction. We reasonied that by absc
dant forfeite ight to, “call

.
Fr":"‘

exception rather than the rule because “courts are not roving commissions
assigned to pass judgment on the validity of the Nation’s laws”)." As long
as the fugitive dismissal rule was applied legally to the facts of this case,
the ”Elle'v‘ent.h Circuit’s rule ¢annot be struck down. It is for this reason
that 'we would affirm'the Eleventh Circuit rather than vacating and
remanding, & = R . ‘
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the defendant fled after invoking the jurisdiction of the
appellate court. We recognized that Texas reasonably has
an interest in discouraging felony escape, encouraging
voluntary surrenders, and promoting the “efficient, digni-
fied operation of the Texas Court of Criminal Appeals.”
Id., at 537. Both Molinaro and Estelle are premised on
the idea that a reviewing court may invoke procedural
rules to protect its jurisdictioh and to ensure the orderly
and efficient use of its limited resources.

While we agree with the Court that there must be some
connection between fugitivity and the appellate process in
order to justify a rule providing for dismissal on that
basis, we do not agree.that flight generally does not have
the required connection simply because it occurs before
the defendant or his counsel files a notice of appeal.® It
is fallacious to suggest that a defendant’s actions in
fleeing likely will have no effect upon the appellate
process unless those actions occur while the court of
appeals has jurisdiction over the case. Indeed, flight
during the pendency of an appeal may have less of an
effect on the appellate process, especially in cases where
the defendant flees and is recaptured while the appeal is
pending. Because there is no delay between conviction
and invocation of the appellate process, dismissal in such
a case is premised on the mere threat to the proper
operation of the appellate process. Yet the Court con-
cedes, as it must, that courts of appeals may dismiss an

2The very wording of Rule 47, which gives the appellate courts
authority to create local procedural rules, supports the connection
requirement: “Each court of appeals by action of a majority of the circuit
judges in regular active service may from time to time make and amend
rules governing its practice not inconsistent with these rules. In all cases
not provided for by rule, the courts of appeals may regulate their practice
in any manner not inconsistent with these rules.” Fed. Rule App. Proc.
47 (emphasis added).
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appeal in this situation. Ante, at 7-8; see Allen v.
Georgia, 166 U. S. 138 (1897).

If, as.in the present case, the defendant eventually is
recaptured and resentenced, he obtains a second chance
to challenge his conviction and sentence, and consequently
delays the appellate process by at least the amount of .
time he managed to elude law enforcement authorities.
We are startled by the Court’s. assertion that any concom-
itant delay . . . likely will exhaust itself well before the
appellate tnbunal enters the p1cture Ante, at 11. If the
defendant obtains an additional opportumty to file a
timely notice of . appeal, the court of appeals in the
absence of a fugitive dlsnussal rule or any Junsdlctlonal
defect, must entertain the appeal At the very least, the
result is an increase in the court’s docket and, a blow to
docket. .organization, and pred1ctab1hty This. ,\dlsruptwn to
the management of the court’s, docketmg procedures is
qualitatively dxﬁ‘erent ﬁ'om delay caused by other factors
like settlement by the partles Unhke the fugxtlves case,
the settled. case, will not turn,”up as, an, add1t1onal and
unexpected case on thep, H ‘ ‘
road. And of course, the k
nentlally with. the . numb.

e > »l‘.“ il :
delay mcreases €xpo- |

pndants ‘who abscond |

preappeal but are rec‘l‘; ot an mvok the -appellate |
court’s; Junsdlctlon‘ Ini a: tim hanner, hp Court fails
to, explam “ithi ] delay| somehow dlsappears |

when the, ;defe o ed \before,
appellate courts Junsdlctmn

As is demonstrated by the instant case, the delay
caused by preappeal flight can thwart the administration
of Justlce by forcing a severance, reqmnng duplication of -
premous appellateﬂ resources and raising the spectre of
n Here, the appellate process was
19 months (counting both the
‘he time. used by the D1stnct
‘loner) Durmg this delay, the
iand :der ** the appeals filed by

mvokmg the ,

delayed by" appro nxma
permd of1 fugltlvlt‘”
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petitioner’s codefendants. United States v. Mieres-Borges,
919 F. 2d 652 (1990), cert. denied, 499 U. 8. _ (1991).
Because petitioner fied, the Eleventh Circuit was unable
to consolidate ‘petitioner’s appeal with those filed by his
codefendants and conserve judicial resources. In addition
to forcing a severance, petitioner’s flight created a real
possibility of inconsistent judgments. Petitioner’s flight
“imposed exactly the same burden of duplication on the
court of appeals that it would have if he had filed his
notice of appeal before absconding.” Brief for United
States 21. Had petitioner’s counsel filed a notice of;
appeal on petitioner’s behalf while he remained at large,.
the Court of Appeals could have dismissed the appeal with:
prejudice. See Molinaro, 396 U. S., at 366. ‘Since petit-!
ioner’s flight had an adverse effect on the proper function-
ing of the Eleventh Circuit’s process, there is no principled
reason why that court should not be able 'to dismiss
petitioner’s appeal. e i
"In addition to administration, the Eleventh Circuit’s
fugitive dismissalirule is supported by an interest. in
deterring flight and encouraging voluntary surrender.. Due
to the adverse effects that flight, whenever it ‘occurs, ‘can
have on the proper functioning of the appellate process;
courts of ‘appeals have an-obvious interest in deterring

escape and encouraging voluntary sméndefi‘ Unfortu-
nately, today’s opinion only encourages flight @nd discour-
ages surrénder. To a defendant deciding whether to flee
before oriafter filing a notice of appeal, today’s decision
makes the choice simple. -If the defendant ﬁeé;sl:prea‘ppeail

a@dvi“hiapp;ens to get- caught 'after the' time ‘for filing;a
notice jof appeal has expired, he still has the/opportunity

for gppéllj!éttej: review if he can persuade a dist t judge to
resentence ‘him. . If the district judge refus the! fdefq#:,e

dant is at no more'of a disadvantage than he' bul‘jd‘yh;aﬁf!e

beeri had He escaped after filing an appeal since flight
afterapﬂe‘*‘al can automatically extinguish the'right to
appéllatesreviewi: ‘See Molinaro; supra.: . . .|
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A rule permitting dismissal when a defendant’s flight
interrupts the appellate process protects respect for the
judicial system. When a defendant escapes, whether
before or after lodging an appeal, he flouts the authority
of the judicial process, of which the court of appeals is an
integral part: Surely the Court does not mean to argue
that a defendant who escapes during district court pro-
ceedings.intends only disrespect for that tribunal. Quite
obviously, a fleeing defendant has no intention of return-
ing, at least voluntarily.. His ﬂlght therefore demonstrates
an equal amount of dlsrespect for the authonty of the
court of appeals as it does for the district court. Viewed
in this light, the “finely; pallbrated response” ‘available to
the district court, ante, at 14, does; nothmg to vindicate
the affront to the appellate process The Court’s argu-
ment 1is. not enhanced by the use. of far—fetched
hypothetxcals, see ante, at 13; because the d:ngmty ratio-
nale does not exist in a vacuum. As outlined above,
reviewing court may not dismiss an appeal in the absence
of some. effect on its’ orderly functlomng

- While the, Courj; recognizes. that the, reasomng underly-
ing the opinion requires an. exceptlon for cases in which
flight throws|a, Wrench into ‘theu proper workmgs of the
appellate prOCess .ante; at 15 18, its. Me 513 too narrow..
The ‘Court. lumts the exceptmn lto cases Any whlch flight.
creates ' a’l ,s‘;émﬁt:‘antp, nterfere: h, 1 the operation of
[the] appellate.process anslated, the ru.le
apphes‘ ‘preappe u

meanmgfu] appe;

Ante; at 16-18
because 1t faxls
caused by th_
adverse, reffec‘

bothr i mherent‘ an

raj
o

procedural rules, desig . to

ote ‘h management of
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their docket. Fugitivity dismissal rules are no exception.
In cases where fugitivity obstructs the orderly workings
of the appellate process, this authority is properly exer-
cised. Because petitioner’s flight delayed the appellate
process by approximately 19 months, and involved the '
burden of duplication and the risk of inconsistent judg-
ments, we would hold that the Eleventh Circuit properly
applied its fugitive dismissal rule in this case.
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The CRIMINAL
LAW REPORTER ~ Text No. 9

January 13, 1993 - " THE BUREAU OF NATIONAL AFFAIRS, INC. | Volume 52, No. 14

SUMMARY

FEDERAL COURTS — The federal procedural rule
.concerning a criminal defendant’s presence at trial,
‘Fed.R.Crim.P. 43, prohibits the trial in absentia of a
defendant who is not present at the commencement of the
trial. (Crosby v. U.S., No. 91-6194, 1/13/93) ........ 2068

- In a unanimous decision, the. U.S. Supreme Court
~held January 13 that, for purposes 'of trial in absentia,
defendant who absconds prior to trial'is to be treated
differently from one who absconds after commencement
of trial, The express;language of Fed.R.Crim.P.43 clear-
ly indicates that trial in absentia is _permissible only
when the defendant becomes absent after trial has be-
gun, the court declared in an opinion by Justice Black-
mun: Because its reading of the rule disposed of the case,
the court.did not express aniopinion on the constitutional

(™3 3 3 3 73

™ 01

C issues surrounding waiver ‘o]f the right of presence.
! E,u - The 1defendant, facing 3.:‘1; joint trial with several co-
b e defenddnts, attended miore than one pre-trial conference
in whi¢h'he was advised of; his trial date. However, he
gm left town and could not be,located when the trial was to
¢ i bl ey PN L
L start. The trial court put the case off for a few days but

finally/jat the/igovernment's lbehest; decided to go ahead,

Mnojtinl‘g?,;}Hat\‘ftdfﬂtry ‘th% defendant separately would cause
severe ﬁiﬁiétydfiigig‘s‘ for everyone ¢ls¢, The defendant:was
convicted in"absentia was later captured .dnd isen-

3

! | y gl 4

tenced. The 'U.S. Court'of Appeals: for the Eighth

== Circuit held that the district court acted within its
% ‘ discretion by trying the defendant, in absentia, 917 F2d
b 362,.48 CrL 1127 (1990). o P ‘

f:‘j[T]hé“langﬁage aanjd structure of the Rule could not
bé imiore clear;” Justice Blackmun wrote. Rule 43 states
G e

L

OPINION OF THE U.S. SUPREME COURT

that the defendant “shall be present . . . at every stage of
the trial ... except as otherwise provided by this rule.”
The rule goes on to provide for a finding of waiver if the
defendant, “initially present, (1) is voluntarily absent
after the trial has commenced.. . . . However, the list of
situations in which trial may proceed without the defend-
ant does not include that of a defendant who- absconds
before trial. | . »

Contrary to the government’s argument, that list was

meant to be comprehensive, Blackmun made clear. Rule

"43 is a restatément-of the law as it existed at the time of

enactment, he said. ‘At that time; the right of presence
generally was considered  unwaivable in felony' cases.
“This.cannon was premised on the notion that a fair trial
could take place only if the jurors met the defendant
face-tolface and orly if those! testifying against the de-
fendant did so in his presence.” In Diaz v. U.S.; 223 US.
442 (1912), the court ‘authorized a limited exception to
the right of presence when the defendant absconds after

the commencement of. trial. The drafters included this

exception in Rule 43, but * [t]*;h’e‘re*is no redson to believe
that the drafters intended the, rule to go further.”

' Furthermore, the distinction between pre- and mid-
tis not “iso farfetched as to convince |
Rule 43‘cajr‘1“r“1‘qft 'mean what it sdys,” Blackmun sai
: ding a trial not @'ejt begun Mll fot be as
uspending a proceeding already under-
Another practical reason for limiting trial
tuations in ;‘w‘i}iio“:hﬁ’thg]@‘éfg‘qd‘apt” flees
at “'the defendant’s initial
at'any waiver is indeed knowin

=
=1
e 3
w
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= ]
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FULL TEXT OF OPINION

No. 91-6194

MICHAEL CROSBY, PETITIONER v.
UNITED STATES

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT
OF APPEALS FOR THE EIGHTH CIRCUIT

- Syllabus ..
No.91-6194. Argued November 9, 1992—Decided Jmuary 13, 1993

Although petitioner Crosby attended various prehmmary proceedings,
he failed to sppear st the beginning of his criminal trial. The
Federal District Court permitted the proceedings to go forward in his
absence, and he was copvicte‘d and subsequently arrested and sen-
tenced. In affirming’his corivictions, the Court of Appeals rejected
his argument that his tria]l was prohibited by Federal Rule of Crimi-
nal Procedure 43, which prov:des that s defendant must be present
at every stage of trial “except as otherwise provided” by the Rule and
which lists situations in wlueh a right to be present may be waived,
including when a defendant, mmally pruent “is volunt.lnly sbsent
after the trial has commenced.”

Held: Rule 43 prohibits the tnll in absentia ot' a dafandnnt who is not
present st the begqinning of tna] The Rule’s éxpress use, of the
limiting phrase, “except as otherw'lu provided” clearly indicates'that
the list of situations in w}nch the trial may procdeed without the
defendlnt is uxclunvo Monover. the wRule is a restatement, of the
law that existed at the txme it was ndopted in 1944. lts dxstmctxon
between flight before a.nd durmg trial also is rational, as lt rnarks a
point at whlch the costs: - of elaymg a tnal are likely ' to increase;
_helps to sssure that any wmvcr‘ is knomng and. voluhury:l and

' deprives the defendant of the: ~option. of tertninating the trial"if it
'seems that the verdict m!l ygo against him.  Because Rule 43 is

. dispositive, Crosby’s ;da at the Consm.ut:on also prohxblud his

tnal in absentia is not n ‘ :

951 F. 2d 357, revemd nnd rema e

" I

Minnesota mdl‘ hd ‘ :
~on a number cf counts of m dil frat ‘d Th :

n}memoratxve
| tructl ‘of a ‘ ;m,theme
‘ xJosby appeared‘ before B8 ed
magistrate on June 15, 1988, and, upon: Hi
gmlty, was conditionally! released from det ntm n after
agreeing to post a $100 D00 bond and remam ;m' the State.
Subsequently, ‘he attended pretnal cpnfereng:es ‘and hear-
ings with his attomey andm*as advised that the t.nal was
scheduled to begm on October 2.
Crosby did ‘ot appear on' October 12, however, nor

could. he be found.

fraudulent scheme to sell s
meda]lenns supposed.ly )

Umted States deputy marshals
reported that his house - 'looked as 'though it had been

. NOTICE: This opinion is subject to formal revision before publication
in the prehmmary print of the United Stales Reports. Readers are
requested to notify the Repor - ¥ Decisions, Supréme Court of the
United States, Washington, O *3, of any typographical or other
formal errors, in order that cor;. nay be made befare the prelime-
_mary print gocs to press.

“cleaned out,” and a neighbor reported that petitioner’s car
had been backed halfway into his garage the previous
evening, as if he were packing its trunk. As the day wore
on, the court remarked several times that the pool of 54
potentxal jurors was being kept waiting, and that the
delay in the proceedings would interfere with the court's
calendar. The prosecutor noted that Crosby’s attorney and
his three codefendants were present, and commented on
the dlﬁiculty she would have in rescheduling the,case,
should Crosby later appear, because some .of her many
witnesses were elderly and had health problems.
When the District Court raised the subject of conducnng
the trial | in: Crosbys absence, Crosb}’s attorney objected.
Nevertheless after severa] days; of delay and a fruitless
search for Crosby, the court, upon & formal request from
the Govemment, decxded that trial would commence ,on
October 17. The court ordered Crosby’s $100,000 bond
forfe1ted and stated for the ‘record its ﬁndmgs that Crosby
had been ngen adequate nctlce‘ of the tnal dﬁte that lns
gbsence wis kx':o*vv”ing and delibe Hat "red
the Govemmen to trm Cl‘OSbYuB‘ p . tely from lns codefen-
dén idi ¥, for‘ the Gov vern-
1o fa

‘The couqt cited, among other nuthormes, United States v, Pe:erson,
524 F. 2d 167 (CA4/1975], cert, denied, 423 U. S. 1088 (1976). Govern-
ment of the ergm Islands v. Bmwn, 507 F. 2d 186, 189 (CA3 1975); and
United States v. Tortora, 46‘4 F.'2d/1202, 1208 (CA2), cert. denied sub.
nom. Santoro y. Umted Sams. 409'U. S. 1068 (1972), See also Boreman,

Sufficiency, of Showmg Defe 'u:hnth ‘qunntary Absence !
Purposes of. Cnmmal Procedure Rule 43, Authonzmg C
Tral Notmthsundmg Such ‘Absence, 21 A, L.R. Fed. 906, 915-

and 1991 Supp ), and cases cted there.'

NOTE: - Where it is' dcemed dcsxrablc a syllabus (headnote) will be
released * * * at, the time the PPIIIIOI‘I is issued. The syllabus constitutes
no part of ‘the opnion: of the Court but has been prepared by the
Reporter of Decisions for the oonvemcnce of the reader. Se¢ United
States v. Détroit Lumber Co., 2000U S. 321, 337.

L
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every stage of the trial mcludmg the impaneling of

the jury and the return of the verdict, and at the

imposition of sentence, except as otherwise provided

by this rule.

“(b) Continued Presence Not Required. The further

progress of the trial to and including the return of the
© verdict shall not be prevented and the defendant shall

be considered to have waived the right to be present

whenever a defendant, initially present,

1) is, voluntanly absent after the trial has com-
menced .

The Government concedes that the Rule does not specifi-
cally authorize the trial in absentia of a defendant who

‘was not present at the beginning of his trial. The Gov-

‘ernment argues, nonetheless, that “Rule.43 does not

purport to contain a comprehensive listing of the circum- -
stances under which the right to be present may be -
Brief for United States 16. Accordingly, the -

waived.”
Government contends, Crosby’s position rests not on the
express pronsxons of Rule 43, but solely on the maxim
express;o unius est exclusio alterius. Ibid. We d.lsagree
It is not necessary to invoke that maxim in order to
conclude that Rule 43 does not’ allow full trials in absen-
tia. The Rule declares explicitly: “The defendant shall be
present . .. at every stage of the trial ... a:cept as
otherwise prou;ded by this rule” (emphasis added).

list of situations in which the trial may proceed. mthout
the defendant is marked as exclusive not by the “expres-
sion of one” circumstance, but rather by the express use
of a lumtmg phrase. In that respect the language a.nd
structure of the Rule could not be more clear.

The Government however, urges us to Iook for guidance
at the enstmg ‘law, which the Rule was mea.nt to restate,
at the tune of its adoption, in 1944. See Advxsory Com-
mittee’s Notes"onr Fed. Ruale Crim. Proc. 43, 18 U.S. C.
App., p. 821. That inquiry does not assist the ‘Govern-
ment. “It is well settled that . . . at common law the
personal presence of the. defendant is essential to a valid
trial and conviction on. a charge of felony. . .. If he is
absent, . . . a gdnviction will be set aside.” W Mikell,
Clark’s Crumn Procedure 492 (2d ed. '1918); accord,
Goldin, Presence of the Defendant at ‘Rendmon of the
Verdict in Felomy Cases,‘lﬁ Colum L. Rev 18, 20 (1916);
F. Wharton, Crithinal Pleadmg and Practxce 388 (9th ed.
1889); 1 J. sthop New Cnmmal Procedure 178-179 (4th
ed. 1895), and. ca“ses cxted there. The rxght generally wa,s
considered unwa:vable’ l.l:l felony cases.- Mxkell at 492;
Bishop, at 175 ‘and 178. Tlns cangn was premsed on the
notion that a fan' tnal uld take place only if the jurors
ceaa‘nd only if t.ho‘se testifyin‘é
o in his presence. ‘See Whar-
" lt was thought cantrary to

int who 'had absented himself
ns from lns ongoing trial in the
onzed limited exception to
n that\ *was codlﬁed ‘eventuall“
did‘ “‘not seem to us to be
consonant with:: ates -of common sense that an
accused persoh” 'being atilarge upon bail, should be at

liberty, whene‘l‘re: he plessed, to withdraw himself from

1-13-93
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the courts of his country and to break up a trial already
commenced,’” 223 U. S., at 457, quoting Falk v. United
States, 15 App. D.C. 446, 454 (1899), cert. denied, 181
U. S. 618 (1901), the Court held:

“ITWlhere the offense is not capital and the accused is

not in custody,.. . . if, after the trial has begun in his

presence, he voluntarily absents himself, this does not

nullify what has been done or prevent the completion

. of the trial, but, on the contrary, operates as a waiver

. of his right to be present and leaves the court free to

proceed with the trial in like manner and with like

. effect as if he were present." 223 U. S, at 455 (em-
phasis added).

Diaz was cited by the Advisory Committee that drafted
Rule 43. The Committee explained: “The second sentence
of the rule is a restatement of existing law that, except
in ‘capital cases, the defendant may not defeat the pro-
ceedings by voluntarily absenting himself after the trial
has been commenced in his presence.” Advisory Commit-
tee's Notes on Fed. Rule Crim. Proc. 43, 18 U. 8. C. App,,
p. 821. There is no reason to believe that the drafters
intended the Rule to go further. Commenting on a
prehm.mary version of the rule, Judge John B. Sanborn,
a member of the Committee, stated:

o think it would be inadvisable to conduct criminal
trials in the absence of the defendant. ' That has

never been the practice, and, whether the defendant -

wants to attend the trial or not, I think he should be
compelled to be present. If, during the trial, he
disappears, there is, of course, no reason why the trial
should not proceed without: Him.” 2 M. Wilken and
N. Thﬁn /Drafting History, of the Federal Rules of
Cnmxnal Procedure 236 (1991).

The Court of Appeals in the present case recognized
that this Court in Diaz had not addressed the situation
of the defendant who; ‘faxls to appear. for the commence-
ment of tnal Nevertheless, the court concluded: “It would
be anomalous to attaclx more mgmﬁcance to a defendant’s
absence ‘at, ‘commencement than to ‘absence during more
unportant substantxvm portxons of the trial.” 917 F. 2d,
at 365‘»‘ Wlule 1t may be true tbat there are no “talis-

‘hi daﬁ'erentliate the commencement
g Gouemment of the Virgin
2d 186 189 (CA3 1975), we do
sen pre- and midtrial flight
us that Rule 43 cannot mean
' t er, . the costs of suspend-

‘e‘ pomt at vilnch the costs
‘Wi‘ the mt‘erests of the defen-

hz ‘\“ng the defendant present, the
t e “pl'au‘sible place at

waiver of] dthe nght to be vpresent Whether or
i constf‘xtuhonally may, be waived in other
1CeS - and We express no opmmn here on that

subjedt Lithe d"efendants xmtxal presence serves to assure

52 CrL 2069
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that any waiver is indeed lmowmg “Since the notion that
trial may be commenced in absentia still seems to shock
most lawyers, it would hardly seem appropriate to impute
knowledge that this will occur to their clients.” Starkey,
Trial in Absentia, 54 N.Y. St. B.J. 30, 34, n. 28 (1982).

It is unlikely, on the other hand, “‘that a defendant who '
fiees from a courtroom in the midst of a trial — where -

judge, jury, witnesses and lawyers are present and ready
to continue — would not know that as a consequence the

trial could continue in hxs absence“ Ihylor v. United '

States, 414 U. S. 17, 20 (1973), quoting from Chief Judge

Coffin's opinion, 478 F. 2d 689, 691 (CA1 1973), for the
'Moreover, a rule that .
allows an ongoing trial to continue when a defendant‘

Courtoprpealsmthatcase

dxsappears deprives the defendant .of the, opuon‘;of g;un
hhng on an aequittal knowing that he can tenmna the
"trial if it séems that the verdict will go against, lnni

optmn that might otherwise appear preferablewpo the

52 Crl. 2070

costly, perhaps unnecessary, path of becoming a fugitive
from the outset.

The language, history, and logic of Rule 43 support a
straightforward interpretation that prohibits the trial in

- absentia of a defendant who is not present at the begin-

ning of trial. Because we find Rule 43 dispositive, we do
not reach Crosby's claim that his trial in absentia was
also prohibited by the Constitution.

The Judgment of the Court of Appeals is reversed and

'the case is remanded for further proceedmgs consistent

with this opinion.
1 It is so ordered.

MARK D. NYVOLD St. Paul an for petmoner. RICH-

. ARD. H.. ‘SEAMON ‘Assistant to -Sol icitor' ' General,
‘\:(KENNETH W. STARR Sol. 'Gen., ROBERT S.
. MUELLER I, Asst Atty. Gcn WILLIAM C.. BRYSON

ptym Sol., Gen and MICHAEL '‘E. O’NEILL, ‘Dept of
stxcc atty on the briefs) for rerpondent ’
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ROBERT E. KEETON

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

CHAIRMAN KENNETH F. RIPPLE
APPELLATE RULES
SAM C. POINTER, JR.

JOSEPH F. SPANIOL, JR. o October 15, 1992 CIVIL RULES

SECRETARY

WM. TERRELL HODGES
CRIMINAL RULES
- EDWARD LEAVY
BANKRUPTCY RULES

Honorable Vincent L. Broderick, Chairman
Committee on Criminal Law and Probation
101 East Post Road

White Plains, NY 10601

Dear Judge Broderick:

The Department of Justice has proposed to the Advisory Committee on the
Federal Rules of Criminal Procedure that Rule 43 be amended to permit the Court to
sentence a fugitive defendant who flees following conviction and before imposition of
sentence. In its present form Rule 43 permits a trial to continue in such circumstances
but does not, in express terms, permit imposition of sentence in absentia.

The problem is not altogether insubstantial, and it is growing. The Department
advises us that the number of defendants who become fugitives after commencement of
trial but before sentencing rose from 737 as of June 30, 1989, to 853 as of June 30,
1991, an increase of more than 15%.

The Advisory Committee presently has the proposed amendment to Rule 43 under
consideration and will take up the issue again at its meeting next April 22. In the
meantime, we understand that the Probation Service does not begin to prepare (or
complete), a presentence report when the defendant absconds before sentencing. The
Government expresses concern that this enhances the likelihood of prejudice to it because
the evidence may become stale and the Government may have difficulty in sustaining its
burden of proof on disputed issues under the Sentencing Guidelines if a sentencing
hearing is not conducted for many months or even years after the conviction. On the
other hand, preparation of the presentence report (with or without imposition of sentence
itself) would tend to establish the facts relevant to sentencing and facilitate the sentencing
hearing even if it is not conducted until much later.

CHAIRMEN OF ADVISORY COMMITTEES



™

s

i

Honorable Vincent L. Broderick -

Page 2 RN —

October 15, 1992

" ‘1 v ﬂ

. It was the sense of the Advisory Committee that I should correspond with you beo
and suggest that your Committee might want to review this practice and recommend to

Probation that presentence investigation reports be prepared even when the defendant has m

~ absconded.

Thank you for your consideration; and, if you wish, I would be happy to discuss M

this with you in more detail by telephone. )

Very truly yours, | Jj

rrell Hodges -

c: Members of Criminal Rules Advisory Committee ‘ —.,

Honorable Robert F. Keeton =

Professor David A. Schlueter - -

Honorable Robert S. Mueller, III 4 J

Mr. Donald L. Chamlee ' -
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AGENDA II-C-7
Washington, DC
Bpril 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules
FROM: Dave Schlueter, Reporter

RE: ’ Rule 53; Proposed Amendments to Permit Cameras,
etc. in Courtrooms

DATE: March 15, 1993

Mr. Timothy B. Dyk and Ms. Barbara McDowell, counsel
for various news organizations, have filed a memorandum
proposing that Rule 53 be amended to permit camera and audio
coverage of criminal proceedings. As they note in their
memo, the amendment would not affirmatively authorize such
use, but would instead "provide the Judicial Conference with
the flexibility to decide whether such coverage should be
permitted in criminal as well as civil proceedings."

That memo, which is self-exmplanatory, and other
materials relating to that proposal are attached. This
matter will be on the agenda for the April meeting.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
‘ OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES

RMAN
o March 4, 1993 APRELLATE RULES
PETER G. McCABE .

SECRETARY SAM C. POINTER, JR.
: CIVil. RULES
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WILLIAM TERRELL HODGES
CRIMINAL RULES

Mr. Peter G. McCabe, Secretary szxﬁgct?ﬁs
Committee on Rules of Practice and Procedure

Administrative Office of the

United States Courts

Washington, DC 20544

Re: Proposed Amendments to Rule 53

Dear Peter:

This is in response to your memorandum of February 9, 1993 concerning proposed
amendments to Rule 53 and the request of the proponent (Timothy B. Dyk of Jones, Day,
Reavis & Pogue) for an opportunity to make an oral presentation at the April meeting of the
Advisory Committee on Criminal Rules.

As you know from my memo of February 19, I polled the membership of the Committee
on the question whether Mr. Dyk should be given some time on the agenda. The majority of
those voting was negative.

Accordingly, would you please correspond with Mr. Dyk informing him of this result.
You might wish to point out that the meeting will be public so that he is welcome to attend;
that all of his supporting materials will be brought to the attention of the members of the
Committee by inclusion in their respective agenda books; and that, if the proposed amendment
is sent forward for publication and comment (after favorable consideration by the Advisory
Committee and the Standing Committee), he and others will have full opportunity to be heard
during that stage of the Rules Enabling Act process.

Very truly yours, :

, Wm. Terrell Hodges
c: Honorable Robert E. Keeton
Members of the Advisory Committee
on Criminal Rules
Professor David A. Schlueter
Mr. William R. Wilson
Mr. John K. Rabiej
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ROBERT E. KEETON

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

APPELLATE RULES
SAM C. POINTER, JR.

February 19, 1993 CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVY
BANKRUPTCY RULES

PETER G. McCABE
SECRETARY

TO: MEMBERS OF THE ADVISORY COMMITTEE ON THE CRIMINAL RULES

FROM: WM. TERRELL HODGES

We have received papers submitted by the American Society of Newspaper Editors and
others, through counsel (Jones, Day, Reavis & Pogue) suggesting an amendment to Rule 53:

The taking of photographs in the court room during the progress
of judicial proceedings or radio broadcasting of judicial
proceedings from the court room shall not be permitted by the
court except as such activities may be authorized under guidelines

promulgated by the Judicial Conference of the United States. (All
underscored wording to be added to existing rule by the proposed

amendment).

This proposal will be on the agenda for our April meeting and the papers submitted in
support of it will be included in your agenda materials to be distributed in March.

The present question is this. Submitting Counsel, Mr. Timothy B. Dyk of Jones, Day
specifically requests an opportunity "to make an oral presentation" at our April meeting. A
decision needs to be made about this request; and, because our precedent is mixed, I seek your
guidance.

I know that in most instances in the past, proponents of changes in the rules have been
welcome to be present at the meetings - - indeed, our meetings are open to the public in
general - - but requests to be heard have generally been disfavored and denied. One rationale
for this approach is that the public comment period, if an amendment is sent forward, affords
a full and more appropriate opportunity for proponents as well as opponents to appear and be
heard if they wish. On the other hand, there have been exceptions. The most recent example
was the appearance before us by the Director of the Bureau of Prisons urging an amendment
of Rule 10.

CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE



Advisory Committee on the Criminal Rules
Page 2
February 19, 1993

I would appreciate it if you would telephone my secretary (Mrs. Barbara Wood -
904/232-1852) by the close of business on Friday, February 26, 1993 and communicate your
vote, either yea or nay, on the question whether Mr. Dyk should be permitted a brief
opporturnity to address the Committee on the subject of Rule 53 when we reach that item on our
agenda in April. ' ‘

c: Honorable Robert E. Keeton
Mr. William R. Wilson
Professor David A. Schlueter
Mr. Peter G. McCabe
Mr. John K. Rabiej
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROéERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES

CHAIRMAN KENNETH F. RIPPLE

APPELLATE RULES
PETER G. McCABE ‘

RY SAM C. POINTER, JR.
SeeneT CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVY
BANKRUPTCY RULES

February 9, 1993

Timothy B. Dyk, Esquire
Jones, Day, Reavis & Pogue
Metropolitan Square

1450 G Street, N.W.
Washington, D.C. 20005-2088

Dear Mr. Dyk:

Thank you for your memcrandum of February 3, 1993 proposing
amendments to Rule 53 of the Federal Rules of Criminal Procedure.
A copy of your comments will be sent to the chairman and reporter
of the Advisory Committee on Civil Rules for their consideration.

We welcome your comments and appreciate your interest in the
rulemaking process.

Sincerely,

Peter G. McCabe
Secretary

cc: Honorable Robert E. Keeton
Honorable William Terrell Hodges
William R. Wilson, Esquire
Professor David A. Schlueter
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John Rabiej, Esqg.

Attorney-Advisor

Office of the Assistant Director
for Judges Programs

Administrative Office of the
United States Courts

Washington, D.C. 20544

Re: Memorandum Concerning Proposed Revision to Rule 53
of the Federal Rules of Criminal Procedure

Dear Mr. Rabiej:

On October 9, 1992, various news organizations submitted a
preliminary memorandum to the Criminal Rules Advisory Committee
requesting consideration of a proposed amendment to Rule 53.

We understand that the Committee has agreed to consider the
proposal at its April 1993 meeting. Accordingly, we are now
submitting the enclosed Memorandum of News Organizations
Concerning Proposed Revision to Rule 53, which more extensively
addresses the nature and purpose of the proposed amendment. We
respectfully request that the Memorandum be circulated to the
Committee and that we be afforded an opportunity to make an
oral presentation at the April 1993 meetlng.

ery truly yours,

W\"{Z&

Timothy B. Dyk
Enclosures

cc: Professor Stephen Saltzburg
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ROBERT E. KEETON

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

CHAIRMEN OF ADVISORY COMMITTEES
KENNETH F. RIPPLE

CHAIRMAN

APPELLATE RULES
PETER G. McCABE

SAM C. POINTER, JR.
SECRETARY CiVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVY
BANKRUPTCY RULES

February 9, 1993

MEMORANDUM TO JUDGE WILLIAM TERRELL HODGES
SUBJECT: Proposed Amendments to Rule 53

The attached memorandum of February 3, 1993, proposes
amendments on behalf of several news organizations to Rule 53 of
the Federal Rules of Criminal Procedure that would allow camera
and audio coverage of criminal proceedings "under guidelines
promulgated by the Judicial Conference of the United States. "
The news organizations submitting this proposal argue that the
issue is more appropriately an "administrative policy matter"
rather than a "rules matter, " and that it should be handled by
the Conference. The same group raised this issue on a
preliminary basis at the Committee’s last meeting.

The news organizations request permission to make an oral
presentation to the Committees at the April 1993 meeting. (See
pages 17-18 of the memorandum.) We were provided 35 copies of

the memorandum, which I will retain for insertion into the agenda
for our next meeting. ‘ ‘

7Eeter G. McCabe
Secretary

. Attachment

CC: Honorable Robert E. Keeton
William R. Wilson, Esquire
Professor David A. Schlueter
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To: The Advisory Committee on Criminal Rules !
of the ‘Judicial Conference of the United States -
™

|

MEMORANDUM OF NEWS ORGANIZATIONS ff
CONCERNING PROPOSED REVISION TO RULE 53 e
OF THE FEDERAL RULES OF CRIMINAL PROCEDURE _

7

™ i

Timothy B. Dyk

Barbara McDowell -
JONES, DAY, REAVIS & POGUE
1450 G Street, N.W.
Washington, D.C. 20005-2088
(202) 879-3939
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Counsel for AMERICAN SOCIETY OF NEWSPAPER
EDITORS, ASSOCIATED PRESS, CABLE NEWS 0
NETWORK, INC., CAPITAL CITIES/ABC, INC., L.
CBS INC., C-SPAN, GANNETT COMPANY, INC.,
NATIONAL ASSOCIATION OF BROADCASTERS, .
NATIONAL BROADCASTING COMPANY, INC.,
NATIONAL PRESS PHOTOGRAPHERS ASSOCIATION,
NATIONAL PUBLIC RADIO, THE NEW YORK TIMES
COMPANY, POST-NEWSWEEK STATIONS, INC.,
PUBLIC BROADCASTING SERVICE, RADIO-
TELEVISION NEWS DIRECTORS ASSOCIATION,
THE REPORTERS COMMITTEE FOR FREEDOM OF
THE PRESS, SOCIETY OF PROFESSIONAL
JOURNALISTS and THE WASHINGTON POST
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- INTRODUCTION AND SUMMARY

This memorandum is submitted by a group of broadcasters,
pubiishers and other organizations in support of a non-
substantive amendment to Federal Rule of Criminal Procedure 53,
which currently prohibits camera or audio coverage of cgiminal
proceédings in‘the féderal cou:ts.i Rule 53, with the proposed
amendment shown by uhderscorihé, would'fead as follows:

The taking of photographs in the court room
during the progress of judicial proceedings or
radio.broadcasting of judicial proceedings from

the court room shall not be permitted by the
court except as such activities may be

authorized under guidelines promulgated by the

Judicial Conference of the United States.

The proposed‘rule would not affirmatively authorize camera or
audio coverage of criminal proceedings; The rule woqld merely
conform Rule 53 to the revised Code of Cénduct for United States
Judges and provide the Judicial Conference with thg flexibility
to decide whether such coverage should be permitted in criminal
as well as civil proceedings. |

It has beéomé increasinglf‘clear in the nearly half—éentury

since Rule 53 was promulgated that whether and to what extent

1  Most of these parties previously submitted joint
comments to the Judicial Conference’s Ad Hoc Committee on Cameras
in the Courtroom urging that the news media be permitted to provide
camera and audio coverage on an experimental basis in selected
federal courts. As discussed below, the Judicial Conference
ultimately authorized such an experiment, which is now in effect in
six district courts and two courts of appeals.

1



cameras and audio equipment should be allowed in the courts is
not an issue of criminal procedure. The issue should instead be
treated as one of judicial administration.

The Supreme Court recognized 1n Chandler V. Florida, 449 U,S.

‘h
1

560 (1981), that the presence of cameras at criminal trials is

not a v1olation of due process. The American Bar Assoc1ation
shortly thereafter amended Canon 3(A)(7) of 1ts Code of Jud1c1a1
Conduct to permit camera and audio coverage of c1v11 and criminal
trials pursuant to appropriate guidelines.‘ Canon 3(A)(7) was
ultlmately deleted entirely from the Code of Judicial Conduct.
In the decade follow1ng the Chandler dec151on, most states have
adopted new rules permitting‘camera and audio coverage of
criminal trials on either a permanent or an experimental basis.
In 1990, the Judicial Conference of the United States
repeaied Canon 3A(7) of the Code of Conduct for United States
Judges, which had prev1ously barred camera and audio coverage of
federal criminal or civil proceedings. The change had been
proposed on the ground that "rules governing cameras in a
courtroom are misplaced in a code of ethics.”? At the same
time, the Judicial Conference authorized a three-year experiment

with camera and audio coverage of civil proceedings in selected

district courts and courts of appeals. However, the Judicial

2 Report of the Judicial Conference Ad Hoc Committee on
Cameras in the Courtroom at 2 (September 1990) ("Ad Hoc Committee
Report"). The Ad Hoc Committee Report is appended to this
Memorandum. :
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Confgrence declined, in view of Rule 53, to include criminal
trials or appeals in the experiment.

The proposed amendment would provide the Judicial Conference
with the same authority in criminal proceedings as in civil
proceedings to establish policies for the federal courts with
respect to camera and audio coverage. It would also avoid the
prospect of repeated piecemeal amendments to Rule 53 in the
future.

By recognizing that the question of camera and audio coverage
of the courts is a matter of judicial administration best left to
the Judicial Conference, the proposed amendment would simply
conform Rule 53 to the policy reflected in the Judicial
Conference’s 1990 deletion of Canon 3A(7) from the Code of
Conduct for United States Judges. 1In view of the non-substantive
nature of this proposed amendment, these parties respectfully
suggest that a public notice-and;comment period is unnecessary.

These parties also request the opportunity to make an oral

presentation to the Committee at its April 1993 meeting.

I. BACKGROUND

A. Provisions Governing Camera and Audio Coverage
of Proceedings in the Federal Courts

Rule 53 was included in the Federal Rules of Criminal
Procedure when they were promulgated in 1946. The Advisory
Committee notes explained that "while the matter to which the
rule refers has nof been a problem in the Federal courts as it
has been in some State tribunals, the rule was nevertheless

3



included with a view to giving expression to a standard which
should govern the conduct of judicial proceedings."3 The notes
included a citation to a contemporaneous commentary on the
proposed criminal rules, which observed that "[t]he Advisory
Committee was aware of the fact that such a rule [against camera
and audio coverage] is needed much more in the state courts than
in the federal courts."é

No provision similar to Rule 53 has ever existed in the’
Federal Rules of Civil Procedure. In 1972, the Judicial
Conference adopted a prohibition against camera and audio
coverage of virtually all federal civil and criminal proceedings
as Canon 3A(7) of the Code of Conduct for United States Judges.
Canon 3A(7) set forth a general rule tﬁat "[a] judge should
prohibit broadcasting, televising, recording, or taking
photographs in the courtroom and areas immediately adjacent
thereto during sessions of court or recesses between sessions."
At the time that Canon 3A(7) was adopted by the Judicial
Conference, the provision mirrored Canon 3(A)(7) of the American

Bar Association’s Code of Judicial Conduct.

3 Notes of Advisory Committee on Rules (1944 adoption).

4 Lester B. Orfield, The Preliminary Draft of the Federal
Rules of Criminal Procedure, 22 Texas L. Rev. 194, 223 (1944).
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B. The Repeal of Prohibitions Against Camera and
Audio Coverage of State Court Proceedings

In 1981, the Supreme Court held in Chandler v. Florida, 449
U.S. 560 (1981), that the presence of television cameras at
criminal trials is not a denial of due process. The Court
observed that no empirical data suggested that the presence of
cameras and audio equipment in the courtroom, operated in
accordance with appropriate guidelines, affected the conduct of
trial participants in a manner that impaired the "fundamental
fairness" of the trial. Id. at 575-83.

One year after Chandler, the American Bar Association amended
Canon 3(4) (7) of its Code of Judicial Conduct to permit camera
and audio coverage "under rules prescribed by a supervising
appellate court or other appropriate authority." No distinction
was made between civil and criminal proceedings. 1In 1990, the
ABA repealed Canon 3(A)(7) entirely on the ground that the
subject "is more appropriately addressed by administrative rules
adopted within each jurisdiction."®

In the wake of the Chandler decision and the amendment of ABA
Canon 3(A) (7), a number of states began to reexamine their own
prohibitions on camera and audio coverage of the courts. At

present, forty-seven states allow such coverage on either a

5> ABA sStanding Committee on. Ethics and Professional
Responsibility, Final Draft of Recommended Revisions to ABA Code of
Judicial Conduct at 6 (December 1989). A similar provision
allowing camera and audio coverage under appropriate guidelines
remains as Standard 8-3.8 of the ABA’s Criminal Justice Standards
on Fair Trial and Free Press.



permanent or an experimental bas_is.6 Of the forty-one states‘
that have adopted permanentyrules pefmitting camera and audio
coverage of the courts, thirty-six did so after a period of
formal{exper‘imentation.7

Most of the state experiments with camera and audio coverage
of the courts have involved criminal as well as civil
proceedings. Similarly, most states have not distinguished
between civil and criminal cases in their permanent rules
governing camera and audio coverage. Of the forty-three states
that allow camera and audio coverage of civil trials, whether on
a permanent or an experimental basis, only three do not allow
camera and audio coverage of criminal trials.® And all states
that permit camera and audio coverage of civil appeals also

permit such coverage of criminal appeals.®

6 Radio-Television News Directors Association, News Media

Coveradge of Judicial Proceedings with Cameras and Microphones B-1
B-5 (1993).

7 1d4. at B-5.

8 Id. at B-6 to B-7. The three exceptlons are Maryland,
Pennsylvania and Texas (which is reportedly in the process of
promulgating rules allowing camera coverage of criminal trials).
Nebraska allows audio coverage, but not camera coverage, of certain
criminal and civil proceedlngs (i.e., criminal sentencings and
civil non-jury trials in specified districts). *

9 Id. at B-6 to B-7. A number of states have recently
repealed or modified criminal rules that once mirrored Rule 53 of
the Federal Rules of Criminal Procedure. For example, Maine and
Tennessee have simply eliminated prohibitions on camera coverage
from their criminal rules, while Delaware has modified its Rule 53
by appending the phrase “except in accordance with rules adopted by
the Supreme Court." Del. R. Crim. P. 53. The North Dakota Supreme
Court has adopted an administrative rule that expressly modifies
the state’s Rule 53 and sets forth conditions under which camera

(continued...)
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In addition to the activity in the statgs with respect to
camera and audio coverage of the courts, the United States Court
of Military Appeals has allowed several criminal appeals to be
televised. Apcording to the then-Chief Judge of that Court, he
and his colleagues concluded after the initial arguments that
they "had not felt distracted in any way" by the presence of
cameras and audio equipment and that "the quality of the argument
and the rapport between court and counsel had not
diminished."10

The progressive easing and eventual elimination of ABA Canon
3(A)(7), and the widespread acceptance of cameras in the state
courts, are largely the result of three developments: the Supreme
Court’s decision in Chandler that camera coverage does not pose
due process concerns; the perception of state judges that camera
coverage has not adversely affected witnesses, jurors or other
trial participants; and modern techhology and court rules (e.dq.,
rules requiring "pooling" of coverage) that have eliminated any
significant risk of disruption of judicial proceedings. The
Supreme Court’s decision in Richmond Newspapers, Inc. V.
Virginia, 448’U.§. 555 (1980), which recognized the vital role of

the print and electronic media "as surrogates for the public" in

9 (...continued)
coverage of criminal and civil proceedings is permitted. N.D.
Supreme Court Admin. R. 21. Vermont has promulgated a new Rule 53

that permits camera and audio coverage under specified conditions.
Vt. R. Crim. P. 53. -

10  retter of Hon. Robinson O. Everett to Timothy B. Dyk
(June 9, 1989).
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reporting on criminal and civil trials, also supports the opening
of the courts to camera and audio cbverage. Id. at 573
(plurality opinion); see also id. at 586 n.1 (Brennan, J.,
concurring) ("the institutional press . . . serves as the ’agent’
of interested citizens, and funnels information about trials to a
large number of individuals")}
C. The Judicial Conference’s Response to Requests for

Camera and Audio Coverage of the Federal Courts

In 1983, a number of broadcasters, publishers, media
organizations and others petitioned the Judicial Conference to
permit camera and audio coverage of the federal courts, citing
"the technological, constitutional and experiential developments
since the exis;ing federal rules were adopted."!! The
petitioners proposed that Canon 3A(7) and Criminal Rule 53 be
amended in a manner that would expressly authorize "the
broadcasting, televising, recording and photographing of judicial
proceedings . . - in accordance with guidelines promulgated by

wl2 The Judicial Conference appointed

the Judicial Conference.
a committee to consider the matter, but the proposal was

ultimately rejected.l3

11  petition to the Judicial Conference of the United
States Concerning Visual and Aural Coverage of Federal Court
Proceedings by the Electronic and Print Press at 5 (March 1983).
12 petition at 7.

13 gee Report of the Judicial Conference Ad Hoc Committee
on Cameras in the Courtroom (Sept. 6, 1984).
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Six years later, however, the Judicial Conference appointed a
new Ad Hoc Committee on Cameras in the Courtroom to consider
revisions to Canon 3A(7). The Ad Hoc Committee received
submissions from various broadcasters, publishers and media
organizations, including most of the parties to this‘application.
These parties did not urge the Ad Hoc Committee, as they had in
1983, immediately to repeal the prohibitions on cameras and audio
equipment in the courts. 1Instead, they suggested that the Ad Hoc
Committee consider tﬁe‘approaéh adopted by a number of states,
which had first conducted controlled experiments with camera and
audio coverage before deciding whether to adopt a permanent
rule.14

These parties explained to the Ad Hoc Committee that the
cameras and audio equipment available today to cover judicial
proceedings are inconspicuous and unobtrusive.l® fTelevision
cameras are small and entirely silent, and they can bé operated
with existing courtroom lighting. - One or two of these cameras

pPlaced in a fixed location are adequate to provide coverage. As

- one district court has observed:

A single, silent, fixed-location camera is no
more intrusive than the familiar phenomena of
courtroom artists working on their sketches and
notetaking reporters making entrances and hasty

14 see Memorandum Concerning Proposed Revisions of the
Prohibitions on Cameras in the Federal Courts (Dec. 6, 1989);

Further Comments of News Organizations Concerning Possible
Revisions to Canon 3A(7) (April 9, 1990) . )

15 Memorandum Concerning Proposed Revisions of the
Prohibitions on Cameras in the Federal Courts at 4-5.

9



exits to Yhone in their stories on
deadline. , -

still photographic cameras are also small and require only normal
lighting. In most cases, the court’s existing audio equipment
can_he'pseq“ﬁor‘televisionwand radio coverage.l’

Thesetpa;ties also advised the Ad Hoc Committee that "[t]he
adoption of‘gpprqpriate‘guide;ines, which include requirements
for pqoling,y would further reduce concerns about camera and
audio,cove;agg.l8 For example, judges would be spared from
having to engage in routine supervision of camera and audio
coverage, yet would have the authority "to regulate coverage to
aveid any possibility of prejudice to the trial participants in a
particular case."1?

In addition, these parties provided the Ad Hoc Committee with
data documenting the results of the state experiments with

cameras in the courts.?0 According to the data submitted to

-the Ad Hoc Committee, of the surveyed judges who had experience

16 Westmoreland v. CBS, Inc., 596 F. Supp. 1166, 1168
(S.D.N.Y.), aff’d, 752 F.2d 16 (2d Cir. 1984), cert. denied, 472
U.S. 1017 (1985).

17 A practical effect of allowing camera and audio
coverage is a reduction in the number of reporters and other media
personnel in the courtroom. Many reporters choose to view the
television feed of the proceedings in an adjacent room, where they
can use personal computers, confer with colleagues, and come and go
more freely than they could in the courtroom.

18 Memorandum COncerning Proposed Revisions of the
Prohibitions on Cameras in the Federal Courts at 5.

19 Id.

20 Purther Comments of News Organizations Concerning
Possible Revisions to Canon 3A(7) at 6-8.
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with camera coverage, 81% favored allowing cameras in the courts.
The data also revealed that 84% of the judges said that camera
coverage was not disruptive; 92% said that camera coverage did
not affect their own behavior in the courtroom; 85% said that
camera coverage had no effect on attorneys’ conduct; and 82% said
that camera coverage did not affect the conduct of witnesses.2!

In August 1990, the Ad Hoc Committee recommended that Canon
3A(7) be deleted from the Code of Conduct fér United States
Judges on the ground that "rules governing cameras in a courtroom
are misplaced in a code of ethics."?? The Judicial Conference
adopted this recommendation in September 1990. The Judicial
Conference decided that the issue would henceforth be addressed
in a policy statement in the Guide to Judiciary Policies and
Procedures and in the Proceedings of the Judicial Conference of
the United States.?3 |

At the same time, the Judicial Conference authorized a three-
year experiment with camera and audio coverage of federal civil
proceedings. The experiment began on July 1, 1991, aﬁd will
conclude on June 30, 1994. The‘experiment involves two courts of

appeals and six district courts, which were selected by the 2ad

21

id.
22 Ad Hoc Committee Report at 2.
23 14. at 2.

11
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Hoc Committee from among the many courts that volunteered to
participate.?4.

UThe Judicial Conference expressly limited the experiment to
civil‘case;, noting that Rule 53 "specifically prohibits the
broadcasting of criminal proceedings."?5 1Indeed, the Judicial
Conference apparently viewed Rule 53 as barring camera and audio
coverage of criminal proceedings at the appellate level as well
as the trial level,?6

The Judicial Conference adopted a number of rules with
respect to coverage conducted during the experiment. These
include restrictions on the numbers of cameras and operators in
the courtroom, requirements that equipment "not produce
distracting sound or light" (e.g., no flash photography), and
provisions that the news media enter into "pooling" arrangements
for the sharing of material.?’ 1In addition, the rules broadly

provide:

A presiding judicial official may refuse,
limit, or terminate media coverage of an entire
case, portions thereof, or testimony of
particular witnesses, in the interests of
justice to protect the rights of the parties,

24 qne experiment involves the U.S. Courts of Appeals for
the Second and Ninth Circuits and the U.S. District Courts for the
Southern District of New York, the District of Massachusetts, the
Southern District of Indiana, the Eastern District of Michigan, the
Eastern District of Pennsylvania and the Western District of
Washington.

25 Ad Hoc Committee Report at 6 n.3.

26 14., Appendix C at 1 (Guidelines for the Pilot Program
on Photographing, Recording, and Broadcasting in the Courtroom).

27 Id., Appendix C at 2.
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witnesses, and the dignity of the court; to
assure the orderly conduct of the proceedings;
or for any other reason considered necessary or
appropriate by the presiding judicial

officer.?2

The experiment has now been in place for one and one-half
years. The Research Division of the Federal Judicial cCenter is
compiling data on the experiment.

The Ad Hoc Committee completed its business with the
selection of the courts to participate in the experiment. The
Judicial Conference transferred jurisdiction over the issue to
its Committee on Court Administration and Case Management. These
parties have provided copies of this submission to the chairs of

both the Ad Hoc Committee and the Committee on Court

Administration.
DISCUSSION

These parties are not asking this Committee to decide whether
camera and audio coverage should be permitted in federal criminal
proceedings. We are simply seeking a conforming amendment to
Rule 53 similar in purpose to the 1990 amendment to the Code of
Conduct for Unitéd States Judges, which would transfer
Jurisdiction over this issue from the Rules of Criminal Procedure
to the Judicial Conference of the United States. The Judicial
Conference already exercises jurisdiction over the issue of

camera and audio coverage of federal civil proceedings through

28 14., Appendix C at 1.

13



its Committee on Court Administration. Accordingly, we propose
that the text of Rule 53 be amended as follows:

The taking of photographs in the court room
during the progress of jud1c1a1 proceedlngs or
radio broadcastlng of judicial proceedings from
the court room shall not be permitted by the
court except as such act1v1t1es _may be ‘

1 1 lgated by the

The amended Rule 53 would not itself require, or even permit,
federal judges to admit cameras and audio equipment into their
courtrooms in criminal cases. Iﬁétead, the Rule would simply
enable the Judicial Conference to decide whether the blanket
‘prohibition on camera and audio coverage of criminal proceedings
should be modified and, if so, under which conditions individual
federal courts could allow such coverage.

As noted above, in deleting the cameras prohibition from the
code of Conduct for United States Judges, the Judicial Conference
correctly recognized that "rules‘governing cameras in a courtroom
are misplaced in a code of ethics."?® Such rules are similarly
misplaced in the Rules of Criminal Procedure. Whether cameras
and audio equipment should be allowed in the courtroom is no more
an issue of’“criﬁinal procedure" than of "ethics."™ It is instead
an issue of judicial administrative policy. The Judicial
Conference apparently recognized that this question is one of

judicial administrative policy in deciding that the question is

29 ad Hoc Committee Report at 2.
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most appropriately addressed as a "policy statement" in the Guide

to Judiciary Policies and Procedures.

Ordinarily, the Judicial Conference has broad discretion to
determine which policies should govern the administration of the
federal courts. The Judicial Conference may freely reexamine
and, if appropriate, revise those policies in light of experience
and changed conditioné, without having to subject each revision
to the sort of formalized approval process that is required of
amendments to the Federal Rules.

The Judicial Conference should have the same authority in the
criminal context as in the civil context to make policy for the
federal courts with respect to camera and audio coverage. For
example, the Judicial Conference should have the authority, if it
so chooses, to extend its current experiment to federal criminal
proceedings. The Judicial Conference should likewise have the
authority to decide at the conclusion of that experiment whether
cameras and audio equipment are to be allowed in criminal
pProceedings and, if so, on what terms. The proposed amendment to
Rule 53 would provide the Judicial Conference with this
authority. It would then be left to the Judicial Conference to
decide whether or how to exercise ‘that authority.

This Committee has recognized in other contexts that the
Rules of Criminal Procedure should accord considerable discretion
to the Judicial Conference and the Administrative Office of the
United States Courts in matters of judicial administration. For

example, in drafting what ultimately became Rule 55, the

15



Committee expressly chose not to specify the precise records to
be maintained by district court clerks in criminal cases, "but to
vest the power to do so in the Director of the Administrative
Office of‘the‘United Stétes Courts with the approval of the
conference of Senior Circuit Judges [now the Judicial

conference] ."3°

Moreover, in subsequently eliminating Rule 55's requirement
that dist:ict court clerks keep "a book known as the ‘criminal
docket’ in thch, among other  things, shall be entered each order
or judgment of the court," the Committee again deferred to the
Judicial Conference and the Administrative Office on judicial
administration matters. As the Committee explained:

The Advisory Committee Note to original
Rule 55 observes that, in light of the
authority to which the Director [of the
Adninistrative Office] and Judicial Conference
have over the activities of clerks, "it seems
best not to prescribe the records to be kept by
clerks." Because of current experimentation
with automated record-keeping, this approach is
more appropriate than ever before. The
amendment will make it possible for the
Director to permit use of more sophisticated
record-keeping techniques, including those
which may obviate the need for a "criminal
docket"" book.3?!

30 Notes of Advisory Committee on Rules (1944 adoption).

31 Notes of Advisory Committee on Rules (1983 amendment).
See also, e.dg., Advisory Committee Notes to Fed. R. Civ. P. 79
(1946 amendment) (discussion of amendment designed to "give[]
latitude for the preservation of court records in other than book
form, if that shall seem advisable,™ to "permit[] with the approval
of the Judicial Conference the adoption of such modern, space-
saving methods as microphotography,"” and to "enabl{e] the
Administrative Office, with the approval of the Judicial
Conference, to carry out any improvements in clerical procedure
with respect to books and records which may be deemed advisable").
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The same ratiohale’is applicable here. Rule 53 should not
constrain the Judicial Conference’s ability to experiment with
new technologies, but rather should permit the Judicial
Conference to determine whether or how existing practicee
concerning camera and audio coverage of the federal courts ehould
be modified. As the Committee recognized in the Rule 55 context,
"[blecause of current experimentation" -- here, with camera and
audio coverage of civil proceedlngs\—- "this approach is more
appropriate than ever before."

Finally, it would be unnecessarily cumbersome for the
Judicial Conference to have to seek an amendment to Rule 53
whenever a change in the rules governing camera and audio
coverage of the‘eourts‘seemed apprepriate. The proposed
amendmeht would enabie the Judicial'Conference to modify its
camera pollcy expedltlously, and would free this Committee from

the prospect of hav1ng to consider repeated piecemeal amendments

to Rule 53.
CONCLUSION

For the reasens discussed above, these parties respectfully
request that the Committee adopt the proposed non-substantive
amendment, which would conform Rule 53 to the Judicial
Conference’s deletion of Canon 3A(7) from the Code of Conduct for

United States Judges. 1In addition, we request the opportunity to

17




make an oral presentation to the Committee at its April 1993

session.

February 3, 1993

PRSSSSE
4 .

Respectfully submitted,

a \
‘\ \’V\(\ ‘/1» A\/} /\. N\

Timothy-B. Dyk

Barbara McDowell

JONES, DAY, REAVIS & POGUE
1450 G Street, N.W.
Washington, D.C. 20005-2088
(202)° 879-3939

Counsel for AMERICAN SOCIETY OF NEWSPAPER
EDITORS, ASSOCIATED PRESS, CABLE NEWS
NETWORK, INC., CAPITAL CITIES/ABC, INC.,
CBS INC., C-SPAN, GANNETT COMPANY, INC.,
NATIONAL ASSOCIATION OF BROADCASTERS,
NATIONAL BROADCASTING COMPANY, INC.,
NATIONAL PRESS PHOTOGRAPHERS ASSOCIATION,
NATIONAL PUBLIC RADIO, THE NEW YORK TIMES
COMPANY, POST-NEWSWEEK STATIONS, INC.,
PUBLIC BROADCASTING SERVICE, RADIO-
TELEVISION NEWS DIRECTORS ASSOCIATION,
THE REPORTERS COMMITTEE FOR FREEDOM OF
THE PRESS, SOCIETY OF PROFESSIONAL
JOURNALISTS AND THE WASHINGTON POST
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Agenda E-22 (Summary)

Cameras in the Courtroom

September 1990
SUMMARY OF THE

REPORT OF THE JUDICIAL CONFERENCE COMMITTEE
. ON CAMERAS IN THE COURTROOM

The Ad Hoc Committee on the Cameras in the Courtroom

recommends that the Conference:

Strike Canon 3A(7) from the Code of Conduct for United
States Judges, and henceforth include policy on cameras

Page

in the courtroom in the Guide to Judiciary Policies and .

Procedures..lQ..Q."......‘..!Cl‘.....‘Q...."OﬂQ...Q.Gl.
Adopt the policy statement and commentary on cameras
in the courtroom attached at Appendix B......oovvnn....

Authorize a three-year experiment in up to two courts
of appeals and up to six district courts, permitting
photographing, recording, and broadcasting of certain
federal court proceedings, in accordance with the
guidelines at Appendix Gttt i ittt et etntnnnnennnn,

"Delegate authority to your Committee to select the

courts to participate in the Pilot. .. iiiieinenennnnnnn.

Upon completion of the selection process, discharge the
Committee from further service and assign oversight of
the pilot to the Committee on Court Administration and
Case Management;......,................................

The remainder of the report is for information and the

record. . ‘ .




Agenda E-22
Cameras in the Courtroom
September 1990

REPORT OF THE JUDICIAL CONFERENCE
AD HOC CO!HITTBEVON CAMERAS IN THE COURTROOM

PO THE CHIEF JUSTICE, CHAIRMAN, AND MEMBERS OF THE JUDICIAL
CONFERENCE OF THE UNITED STATES:

The Ad Hoc Committee on Cameras in the Courtroom met in
Baltimore, Maryland, on May 9, 1?90, and also met by
teleconference on June 7 and July 12, 1990; all meﬁbers of the
Committee participated. Administrative Office personnel James E.
Macklin, Jr.' (Deputy Director) and Karen K. Siegel (Ch;ef, Office
of the Jﬁdicial Confetence Secretariat) participated in both
teleconferences; Karen Siegel also attended the May 9 meeting.

The Committee wes created in October 1988, "to review
recommendations from other Codference committees on the
introduction of cameras ih theeeourtroom, and to take into
account the Amerlcan Bar Assocxatlon -] ongoxng revxew of Canon
3A(7) of its Code of Jud1c1a1 Conduct, deallng with the subject.”
The Commlttee submitted lnterxm reports to the September 1989 and
March 1990 Judxcxal Conferences, and now recommends that the
Judicial Conference (1) strike the existing ban on cameras in the
courtroom ftem the Code of Conduct for United States Judges
(Canon 3A(7)) and henceforth include policy on the subject in the
Guide to Judiciary Policies and Procedures; (2) adopt a policy
statement expanding the permissible use of cameras and other
electronic means to include qeremenial proceedings, for

perpetuation of the record, for security purposes, for other
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purposes of judicial’admihisﬁthtiou, or in accordance with pilot

pPrograms approved by the Judicial Conference; and (3) authorize a

"three-year experiment in up‘to two coutts“of appeals and up to

six district courts, to permit camera coverage of certain federal

- court proceedings.

A. In its two previous reports, the Committee detailed the
history of Canon 3A(7) of the Code of Conduct for United States
Judges, which currently provides as follows:

(7)' A judge should prdhibit braadcasting, televising,

recording, or taking photographs in the courtroom and areas

immediately adjacent thereto during sessions of court or

recesses between sessions, except that a judge may
authorize:

(a) The use of electronic or photographic means for the
presentation of evidence, or for the perpetuation of a
record; and

(b) the broadcasting, televising, recording, or
' photographing of investitive, ceremonial, or
naturalization proceedings.

This policy, which has been in effect for almost forty years, was
last compréhensively reviewed by the Conference in September 1984
(Conf. Rpt., p. 89), when a petition by‘28 news organizations to
allow broadcasting, televising, and camera Coverage of federal
court proceedings was denied. |

B. The Committee is unanimous in its view that rules
governing cameras in a courtroom are misplaced in a code of

ethics. Accordingly, the Committee recommends that Canon 3A(7)

be stricken and replaced with a policy statement in the Guide to

Judiciary Policies and Procedures and in the Proceedings of the

Judicial Conference of the United States.




With respect to the contents of the policy statement, the
Commlttee once ‘again agrees that the current rules are unduly
reetrzctlve and should be expanded somewhat. The Committee would

draw a dlstlnctlon between ceremonlal and non-ceremonlal

o
W

yroceedxngs. Cameras should be permltted in the courtroom during
ceremonial proceedings for any purpose. :or non-oeremonlal
proceed;ngsﬂ‘the QOmmittee sugoests broadening_their utilization
from the current 'presentation of evidencef_and jperpetuation of
the record", to include "seourity purposes"_and for‘other
purposes of “judxcxal admlnlstratlon This wouid pernit, for
example, v;deotaprng of certain ev;dence during a long trial so
that the absence of a juror or attorney (who¢can‘subsequently
view a tape) would not require interruption of the trial, or
closed circuit television linking‘the courtroom with a special
room whereja disruptive defendant is being held. Circuit
councils would be assigned an oversight role..

The Committee is aware that some 44 states permit, in
varying&degrees, camera coverage of their judicial proceedings.
In addltlon, the Judicial Conference has recently approved
greater use of cameras in federal courtrooms In September 1988,
the Conference approved an experiment with videotaping as a means

of taking the official record (Conf. Rpt., P. 83), and also

- approved the‘experimental use of videoconferencing of initial

appearances and arraignments ("not guilty" pleas only) and of
prisoner civil rights and habeas corpus cases (Conf. Rpt., P.

84). Moreover, the Conference authorized the videotaping of two
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recent ceses (March 1988 Session, Coef. Rpt., p. 27; March 1989
Session Conf. Rpt., P. B8), provided that the.videotape would not
constitute the official court record and Fhere would be no public
access\to the tapes. ‘Nevertheless, liftihg all‘restrictions on

Camera coverage in federal courthouses would not, in the

Committee’s view, be an\apptopriate move reflective of the
3 : ¥ « ‘ ‘ R
current sentiment of most federal judges. On the contrary, to

'

the extent that we have heard from judicial officers with regard
to our consideration of this issue, the substantial majority
favor the Committee’s more cautious, deliberative approach.

C. Thus, the Committee remains unpersuaded that it would be

appropriate to drop all restrictions on media coverage of federal

court proceedings, nor are we being seriously pressed to do so at
this time. Insteed, the Coﬁﬁittee has been petitioned by media
groups who are requesting that a contrelled experimeht be
conducted.?! These groups point to a nﬁﬁbe: of factorsvwhich,

they maintain, justify a limited experiment.

‘The Committee has received both written and oral
submissions from Steven Brill and E. Barrett Prettyman, Jr., on
behalf of American Lawyer Media, L.P., and from Timothy B. Dyk,
on behalf of the American Society of Newspaper Editors,
Associated Press, Cable News Network, Inc., Capital Cities/ARBC,
Inc., CBS Inc., C-Span, Gannett' Company, Inc., Independent
Network News, National Association of Broadcasters, National
Broadcasting Co., Inc., The New York Times Company, Post-Newsweek
Stations, Inc., Public Broadcasting Service, Radio-Television
News Directors Association, The Reporters Committee for Freedom
of the Press, Society of Professional Journalists, and The
Washington Post.




First, of the 34 states that have permanent rules in place,
26 began on an experrmental basis. An additional ten state

programs remain experlmental today. The media groups suggest

‘ that lnltlal judic1a1 skeptrcxsm has been greatly reduced after

flrst-hand experlence ln these programs, and that a trlal run

would be worthwhlle to ascertarn whether there mrght be srmrlar

They also malntaln that the

ity
“H'\‘ |

isive aspects of broadcastrng have been

i . b Mk *
o i b

largely ellmlnated by modern technology
I ¥ Lo

Medla representatlves also pornt to the fact that in the
H\‘ "

last decade, the Amerlcan Bar Assoc;atlon,‘whose Model Code of

ey LL i
dlsruptlve and 1nt

Jud1c1al Conduct orlg;nally mlrrored the judiciary’s Canon 3A(7),

has substantlally rev1sed ltS canon to permit camera coverage

*under rules prescrlbed by a superv;srng appellate court or other

approprrate authorlty. The ABA.has under consideration a

proposal to strrke lts Canon 3A(7) as inappropriate for a canon

of ethlcs. In addltlon, he ABA House of Delegates has before it

for action later thls summer a resolutlon by the State Bar of
Wisconsin and others, urging the Judicial Conference of the
United States "to adopt rules authorizing broadcasting,
televising, recording, and photographing of judicial proceedings
in courtrooms and areas\immediately adjacent thereto.”

Flnally, Congressman Robert Kastenmeler, chairman of the
House Jud1c1ary Subcommlttee on Courts, Intellectual Property,

and the Admrnlstratlon of Justlce,'rnformed the Committee on
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May 1, 1990, of his view that "the time has come for the Federal
Judicial branch to allow cameras in the courtroom." Mr.
Kastenmeier’s letter, and a letter from the Chief Justice in
response, are attached at Appendix A.

Like the Chief Justice, a majority of your Committee is not
averse to controlled experimentation on a voluntary basis and
would like to offer federal judges the opportunity to observe
first-hand the effect of camera Coverage and broadcasting of
proceedings in federal éourt.z ‘Consequently, we propose adding a
fifth exception to the policy statement, to allow media coverage
"in accordance with Pilot programs appfoved by the Judicial
Conference~". We'further propose that>the Conference‘authorize a
"Pilot Program on Photographing, Recording, and Broadcas;ing in
the Courtroom®, for a limited period of time, in a limited number
of courts, and in limited circumstances. The three-year
experiment, commencing July 1, 1991, énd "sunsetting" June 30,
1994, would be entirely electivé: it would permit -- not
require -- camera covérage without government expense of civil
proceedings only’ in up to two volunteer courts of appeals and up
to six volunteer diétrict courts, after reasonable advance notice
to the presiding judicial office:. The C&mmittee notes that many
states impose stringent rules on cameras in the courtrooﬁ and

allow presiding judicial officers broad discretion to exclude




cameras when circumstances warrant. After careful consideration
of the state rules, the Committee agrees that similar provisions
are both necessary and appropriate for the federal court test.
The Committee has therefore drafted guidelines for the pilot,
which participating courts would be required to adopt.” Under the
guidelines, presiding judicial officers would have the
discretion, at any time, to:-

refuse, limit, or terminate media coverage of an

entire case, portions thereof, or testimony of

particular witnesses, in the interests of justice

to protect the rights of the parties, witnesses,

and the dignity of the court; to assure the orderly

conduct of the proceedings; or for any other reason

considered necessary or appropriate by the presiding
judicial officer. :

The Director of the Federal Judicial Center has advised the
chairman that the Judicial Center will monitor the pilot and file
a report and récoﬁmendations for Confergnce consideration in
September 1993 or, at the latest, March 1994.

If the Cdﬁference approves the prograﬁ and considers it
appropriate, your Committee could select the pilot courts from
among those willing ta éarticipate. We request that the
Committee then‘be'discha:ged from further service, and that the
Conference assi&n oversight of the the pilot to the new Committee
on éourt Adminisﬁraﬁion and Case Management.

The full text of the recommended policy statement, with

commentary, is attached at Appendix B, and guidelines for the

pilot are attached at Appendix C.
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Recommendations:
That the Judicial Conference:

(a) strike Canon 3A(7) from the Code of Conduct for
United States Judges, and henceforth include policy on

cameras in the courtroom in the Guide to Judiciary Policies
and Procedures;

(b) adopt the policy statement and commentary on
cameras in the courtroom attached at Appendix B;

(c) authorize a three-year experiment in up to two
courts of appeals and up to six district courts, permitting
photographing, recording, and broadcasting of certain
federal court proceedings, in accordance with the guidelines
at Appendix C; -

(d) delegate authority to your Committee to select the
courts to participate in the pilot; and

(e) upon completion of the selection process, discharge
the Committee from further service and assign oversight of

the pilot to the Committee on Court Administration and Case
Management.

Respectfully submitted,

St Nicdiny

Robert F. Peckham, Chairman
James C. Cacheris

John P. Moore

Sam C. Pointer, Jr.

Walter F. Stapleton

Appendix A: Letter dated May 1, 1990 from Congressman
Kastenmeier to Judge Robert F¥. Peckham and a
May 7, 1990 letter from Chief Justice Rehnquist to

Congressman Kastenmeier
Appendix B: Policy Statement and Commentary

Appendix C: Guidelines for the Pilot Program on Photographing,
Recording, and Broadcasting in the Courtroom
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HNYCUUG LTwe \APPEeNnalXx
ONE HUHDAED FIRST CONGRESS Cameras in the Courtrc

Congress of the Hnited States
Rouse of Representatioes

—oMB O, COmATTIEVT COMMITTEE ON THE JUDICIARY

2138 Ravsurn Moust Ornice Builoing

Y 0 91400108, A, WIST VICIA Wassingron, OC 20815-8218

tihreut, -
waAscTon TOus May 1, 1990

The Honorable Robert F. Peckhanm

Chief Judge :

United States District Court
for the Northern District of
California

450 Golden Gate Avenue ‘

San Francisco, California 94102

Re: U.S. Judicial cOnferencc A4 Hoc
cOmittu on Caneras in the Courtroon

Dear Judge Peckham:

The purpose of this letter is to inform you of my view that
the time has come for the Federal judicial branch to allow
cameras in the courtroom. My expression of this opinion iz not
done rashly and without reflection. It has developed over time
and is rooted in my experiences as the long-time chairman of the
House Judiciary Subcommittee which oversees the Federal courts.

‘Earlier this year, as you may know, the Federal Courts Study
Committee conducted a series of <field hearings to solicit
suggestions for improving the Federal court system. As 2 member
of the Committee, I chaired the hearing in Madison, Wisconsin.
The hearing was a good one, eliciting testimony about a number of
important topics. I was particularly impressed by the testimony
there about the need to permit radio and television coverage of
the Federal courts at work. The Study Committee, in its Final
Report, ultimately deferred on this 4ssue to your Ad Hoc
Comnittee on Cameras in the Courtroom.

ince you are 80 dirnctly‘ involved 4in the Judicial
Conference's reassessnment of this question, I want to share with
you scme of my thoughts and, in return, reguest a report from you

" on your Committee's progress. That will enable me to delineate a

course for my subconnzittes ‘on this important issue.

It is timely for the Federal courts, at both the trial and
appellate levels, to permit electronic and photographic news
coverage in the courtroom. I am familiar with the history of ths
igsue ~- and, indeed, with eome of the inherent problems that
existed decades ago -- but technology has changed and ®o hae the.
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‘Conference of the United
‘rules authorizingsut

The Honorable Robert f. Peckhan
May 1, 1990
Page 2

traditional resistance of many judges and lawyers. Of greatest
importance, perhaps, is the unchanged and still unmet need to
provide the public with more information that will lead to a
better understanding of the Federal courts. On this latter point
the Federal Courts Study Committee racommended that the courts
hold "press days" to facilitate communications between the courts
and the media, and further that the courts expand publications
programs to explain court operations .to the public. . IX haartily
concurred in these recommendations. e

I was the first chair of a congressional subcomittee to
open legislative proceadings (mark—ups) to the press and the
public. That occurred over twenty years. ago, and given the
current success ©f C-SPAN, certainly has neither hindered “the
legislative proceas‘ ner reduced c:.tizen confidence in the
Congress. ‘ o L

My own state provzdes a compelling example of. the benefits
of cameras in the courtroom. Wisconsin was one of the first
states to permit virtually unlmzted radio and ‘television
coverage of its judicial ‘system. - What began as an *experiment"
in 1979 is now a matter’ of common practice, accepted by the
bench, by the bar and: by the public served by the ‘courts. There
i8 no better evidence of ,that than the State Bar's unequivocal
commitment ¢to. expanded news mgdia coverage as & nmeans of
providing better public access- ‘to the Federal 1‘courts. John
Decker, the State Bar's new president, urqed the study Committee
at its hearing to: raoomnend pemitt:.ng cameras in the Federal
courtrooms. In fact,;the w:.sconsi'm Bar'a Board of' Governors, en
April 21, 1990, pproved a \re;olution for
presentation to’' the AEA pelegates urgi ' the Judicial
. d the, cxxcuit 9 rtp to adopt
jverage. Ian ‘e‘ﬁzl lm sing a copy
10 .jan accompany“ing re pl rt which I
ertinent to\‘; your chi‘”tee' work.

of the recommendeﬁ > o
believe you vill £ind 'p

RS URI ;
David Zt.reifel - editor of: the \pita. er

of the Wisconsin rrudcm of Intomntion ccu'nc‘il ' 'ea presented
testimony on. behalf; ot, the Freedon of Informat.ton Committee of
the American Swietm oL Nawspapetw\ Editors., M zw“" ‘fe‘l concluded
his statement bymobservinq “if . A ‘
sincere about qaininq \ndrp publi;q_ understa ‘
and drawing the; attention”that they  des L 1ing %
more to achieve those als than pening tﬂ ui-trooms of the

country to the ' lligl:‘xiu:. of», caneraa‘ | h oorE his remarks is

enclosed. Tl A
Und‘oubté&ly ou' & qlready tamil‘iar vith the ‘trial and

appellate court [de ‘s“iohs‘ on thicp question. I. found particularly
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The Honorable Robert F. Peckhan
May 1, 1990
Page 3

relevant Judge Barbara Crabb's comments in a recent decision fronm

~ the U.S. District for the Western District of Wisconsin (lac

Courte Oreilles Band v, Wisconein, 17 Med. L. Rptr. 1381 (W.D.
Wis., Jan. 30, 1990). Judge Crabb denied a motion for limited
broadcast news coverage of a very important civil bench trial
only because she felt bound by the policy of the Judicial
Conference. But she did not question the merits of the case for
cazeras in the Federal courts. It was not surprising that aevery.

television station in the State and the Wisconsin Newspaper

Association as well joined that motion, and significant that the
State Bar joined it as well. -

In view of the acceptance of this kind of expanded media
coverage in 45 States, it is =my thought that the Judicial
Conference and the Judiciary Committees of the Congress would
benefit from a program in the Federal courts, giving courts the
discretion to begin addressing this issue. Wwe took that step in
Congress several years ago, as you know, and the "experiment" has
effectively become a television tradition that brings our work
into people's homes across the country.

I am firmly comnitted to a Federal judiciary that has the
resources it needs and the independence guaranteed it by the
Constitution. I have taken a lead -- along with =my full
Committee Chairman (Mr. Brookg) == ¢to bring the fruits of
automation to the Federal court systen. late last year,
President Bush signed Public Law 101-162, which oreated an
autcemation fund for the Federal judiclary. Allowing the Federal
court system to benefit from technological change, in the words
of Judge Richard Bilby (Chairman, Committee on Judicial
Inprovements), is one of the Jjudicial branch's highest
priorities. ’

In ny view, we ought not differentiate between technological
changes in digitalized information, video and audio taping, and
information processing. You, as one of the foremost proponents
of experimentation within the Federal courts, hopefully share zy
confidence in technological change, controlled experimentation,
and learning from each other.

There is room within the Federal judicial system for greater
public access -- in part through news coverage with cameras and
microphones == which can only lead to greater public confidence



The Honorable Robert F. Peckhanm
May 1, 1950
Page 4

in the Federal judiciary. The legislative and judicial branches
share that goal, I know, and I look forward to learning mnore
about your Committee's work and having the benefit of your
insights.

'OBERT W.
Chairman ‘
Subcommxtta; on Courts,
Intellectual Property, and the
Administration of Justice

RWK:mrj
Enclosure .
CC: Hon. William Rehnquist

Hon. Barbara Crabb
John Decker, Esdg.
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Supreme Qourt of the Furited States
Taslington, B. @. 20543

CHAMBIAS OF

THE CHIEF JUSTICE

May 7, 1980

The Honorable Robert W. Kastenmeier

Chairman

Subcommittee on Courts, Intellectual Property
And the Administration of Justice

Congress of the United States

Committee on the Judiciary

2138 Rayburn Building

washington, D.C. 20515-6216

Dear Bob,

Thanks for your letter of May 4th, enclosing a copy of
your letter to Bob Peckham about television and radio
coverage of federal court proceedings. I am by no means
averse to the idea of the sort of experiment with television
and radio coverage in federal courts which you describe, but
before committing myself I would like to see what Bob
Peckham's Committee has to say on the subject.

Sincerely,
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Agenda E-22 (Appendix B)
Cameras in the Courtroom
September 1990

POLICY STATEMENT

A judge may authorize broadcasting, televising, recordi;
or taking photographs in the courtroom and in adjacent areas
during investitive, naturalization, or other ceremonial
proceedings. A judge may authorize such activities in the
courtroom or adjacent areas during other proceedings, or recesses
between such other proceedings, only:

g,

(a) for the preséntafion of evidence,

(b) for the perpetuation of the record of the proceedings,
(c) for security purposes,

(d) for other purpdses of judicial administration; or

(e) in accordance with pilot programs approved by the
Judicial Conference of the United States. ’ ’

‘ When broadcasting, televising, recording, or photographing
in the courtroom or adjacent areas is permitted, a judge should
ensure that it is done in a manner that will be consistent with
the rights of the parties, will not unduly distract participants
in the proceeding, and will not otherwise interfere with the
administration of justice.

It shall be the fesponsibility of the circuit councils to
oversee the implementation of the foregoing policy within their
respective circuits.
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COMMENTARY

Technology that permits the reproduction of sound and visual
zmages provrdes our courts with a valuable resource to assist in
their efforts ‘to rmprove the admin;stratlon of justlce. That
resource should be utllrzed; however, for purposes and in a
manner conslstent wlth the nature and objectrve of the judicial
process. i

The general policj of;the Conference recognizes a
distinction between ceremonial and non-ceremonial proceedings.
Cameras and electronic reproduction equipment may be used in the
courtroom during ceremonisl proceedings for any purpose. During
non-ceremonial proceedings, they may be utilized only for the
limitedspurposes specified in the policy statement: presentation
of evidence;wperpetuatron“of the record, security, and other
pnrposes of judicial admlnlstratlon. An exception is also
recognlzed for pilot programs 'duly authorized by the Judicial
Conference of the United States.

buring non-ceremonial proceedings, audio and audio-visual
recording equipment may be utilized to make the official record
of the proceedings. The authority to use such equipment for the
perpetuation of the record does not include the authority to make
2 record of the proceedings for any other purpose.

Presentation of evidence through electronic means can take
many forms. Closed circuit television, for example, can be used

to present the testimony of witnesses who are available at a
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remote location such as a hospital or correctional facility, but
who cannot conveniently attend the trial. A further example is
provided by a long, complex case in which the judge authorized
videotaping of the evidence so that the trial would not have to
be interrupted in the event a juror or lawyer became ill or was
otherwise required to be absent for a short period of time; the
evidence taken duriﬂg such absences was thus available on
videotape to be presented to the juror or lawyer on his or her
return.

The use of electronic means for purposes of courtroom
security is illustrated by a closed circuit video system that
allows a marshal ﬁo maintain a security surveillance of one or
more trials from a remote location.

The policy statement also authorizes a trial judge to make
use of electronic means for other purposes of judicial
administration. This is intended to provide the necessary
flexibility for experimentation with new uses of technology so
long as those uses directly assist the judge and other judicial
personnel in the performance of their official responsibilities.
This "judicial '‘administration” authorization, for example, would
permit closed circuit television linking the courtroom with a
special room where a disruptive defendant is being held.

Except with respect to ceremonial proceedings or for the
limited purpose of conducting voluntary, controlled experiments
(see below), the Conference policy does not authorize the

contemporaneous broadcasting of proceedings from the courtroom to



the public beyond the courthouse walls. The Judicial Conference
remains of the view that it would not be appropriate to require
all non-ceremonial proceedings to be subject to media
broadcasting. However, courts willing to experiment with
broadcasting should, under controlled conditions, be permitted to
do so. Accordingly, the Conference has adopted the attached
guidelines. to be effective July 1991 through June 1994, in those
courts selected to participate in the "Pilot Program on
Photographing, Recording, ana Broadcasting in the Courtroom".

Except in connection with the enumerated exceptions, the
Conference policyidoes not authorize audio or video taping in the
courtroom for the purpose of subsequent public dissemination.
Where an audio or video taping is used to perpetuate the official
record, that record will be available to the public gnd the media
to the same extent that an official transcript record is
currently available to them.

The policy statement assigns a supervisory role to the
circuit councils. A circuit council may elect to establish
guidelines, or require preclearance, for particular permitted
uses of cameras’ and other electronic means in the district courts
of its circuit. Even in the absence of an applicable
preclearance requirement, trial judges should consult their
circuit council when a proposed use of cameras or other
electronic means will make a significant demand on judicial
resources or will require coordination with other elements of the

judiciary. For example, since the equipment necessary to review
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a video record of a trial is not currently available to all
courts of appeals, it is contemplated that trial judges will

authorize the use of video tape to perpetuate a record only with

circuit council approval. However, in the absence of such

special considerations or an applicable circuit preclearance
requirement, and subject to any relevant c;rduit guidelines,
trial judges will determine if, when, and how cameras and other

electronic means will be utilized in qheir courtrooms.
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Agendaa E-22 (Appendix C)
Cameras in the Courtroomiﬁ

September 1990

GUIDELINES FOR THE PILOT PROGRAM ON PHOTOGRAPHING,
RECORDING, AND BROADCASTING IN THE COQBEROOH

l. General Piovisions.

(a) Media cdberage of federal court proceedings under
the pilot program on cameras in the courtroom is permissible
only in accordance with these guidelines.

‘(b) Rehscnghlg §§v£nce notiéé is required from the
media of a request to be present to broadcast, televise,

‘record electronically, or take photographs at a particular

session. 1In the

1, In sence of :such notice, the presiding
judicial office:

may refuse to permit media coverage.

' (c) A presiding judicial officer may refuse, limit, or
terminate media coverage of an entire case, portions
thereof, or testimony of particular witnesses, in the
interests of justice to protect the rights of the parties,
witnesses, and the dignity of the court:; to assure the
orderly conduct of the proceedings; or for any other reason
considered necessary or appropriate by the presiding
judicial officer.

(d) No direct public expense is to be incurred for

equipment, wiring, or personnel needed to provide media
coverage. _

(e) Nothing in these guidelines shall prevent a court
from placing additional restrictions, or prohibiting

altogether, photographing, recording, or broadcasting in
designated areas of the courthouse.

(f) These guidelines take effect July 1, 1991, and
expire June 30, 1994.

2. Limitations.

(a) Coverage of criminal proceedings, both at the trial
and appellate levels, is prohibited.

(b) There shall be no audio pickup or broadcast of
conferences which occur in a court facility between
attorneys and their clients, between co-counsel of a client,
or between counsel and the presiding judicial officer,
whether held in the courtroom or in chambers.

(c) No coverage of the jury, or of any juror or
alternate juror, while in the jury box, in the courtroom, in
the jury deliberation room, or during recess, or while going
to or from the deliberation room at any time, shall be
permitted. Coverage of the prospective jury during voir
dire is also prohibited.
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3. Equipment and Personnel.

(a) Not more than one television camera, operated by
not more than one camera person, shall be permitted in any
trial court proceeding. Not more than two television
cameras, operated by not more than one camera person each,
shall be permitted in any appellate court proceeding.

(b) Not more than one still photographer, utilizing not
‘more than one camera and related equipment, shall be

~ permitted in any proceeding in a trial or appellate court.

(c) If two or more media representatives apply to cover
& proceeding, no such coverage may begin until all such
representatives have agreed upon a pooling arrangement for
their respective news media. Such pooling arrangements
shall include the designation of pool operators, procedures
for cost sharing, access to and dissemination of material,
and selection of a pool representative if appropriate. The
presiding judicial officer may not be called upon to mediate
or resolve any dispute as to such arrangements.

| (d)‘Eqﬁipment,or clothing shall 'not bear the insignia
or marking of a ‘media agency. Camera operators shall wear
appropriate business attire. L '

4. Sound and Light Criteria.

(2a) Equipment shall not produce distracting sound or
light. Signal lights or devices to show when equipment is
operating shall not be visible. Motorized drives, moving

lights, flash attachments, or sudden light changes shall not
be used. :

(b) Except as otherwise approved by the presiding
Judicial officer, existing courtroom sound and light systems
shall be used without modification. Audio pickup for all
media purposes shall be accomplished from existing audio
systems present in the court facility, or from a television
camera‘s built-in microphone. TIf no technically suitable
audio system exists in the court facility, microphones and
related wiring essential for media purposes shall be
unobtrusive and shall be located in places designated in
advance of any proceeding by the presiding judicial officer.




s

5. Location of Equipment and Personnel.

(2) The presiding judicial officer shall designate the
location in the courtroom for the camera equipment and
operators. ‘

- (b) During the proceedings, operating personel shall

not move about nor shall there be placement, movement, or

removal of equipment, or the changing of film, film
magazines, or lenses. All such activities shall take place
each day before. the proceeding begins, after -it ends, or

during a recess.

 1fhnyjmé&ia iepesentative who fails to comply with these

guidelines shall be subject to appropriate sanction, as
 determined by the presiding judicial officer.

7;E‘ﬁ§view.;

"It is not intended that a grant or denial of media
coverage be subject to appellate review insofar as it
pertains to and arises under these guidelines, except as
otherwise provided by law. N
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Memorandum for the Criminal Rules Advisory Committee

Re: Possible Amendment to Rule 53
of the Federal Rules of Criminal Procedure

- This memorandum is submitted at the suggestion of Professor
Steven Salzburg. It requests that the Committee consider a
non-substantive amendment to Rule 53 of the Federal Rules of
Criminal Procedure at its next meeting in Washington, D.C. in
May 1993. |

As the Committee is aware, the Judicial Conference in_
September 1990 authorized a three-year experiment with cameras
in the federal courts. The experiment began on July 1, 1991,
in two courts of appeals and six district courts. It will
conclude on July 1, 1994.

~Unlike most state experiments, the federal experiment is
limited to civil cases because of the prohibition in Rule 53
against "[t]lhe taking of photographs in the court room during
the progress of judicial proceedings or radio broadcasting of
judicial proceedings from the court room." In recommending the
federal experiment, Judge Peckham's Committee noted that "Rule
53 . . . specifically prohibits the broadcasting of criminal
proceedings." Report of the Judicial Conference Ad Hoc
Committee on Cameras in the Courtroom (September 1990) at 6 n.3.

The coalition of news organizations that originally sought
the federal experiment (see attached) wishes to propose a
non-substantive amendment to delete the cameras prohibition
from Rule 53. The coalition does not seek an amendment to Rule
53 that would authorize cameras in criminal proceedings.
Rather, we are seeking an amendment that would simply transfer
jurisdiction over the issue of cameras in federal criminal
proceedings from the Rules of Criminal Procedure to the
Judicial Conference, which already exercises jurisdiction over
the issue of cameras in civil proceedings. That matter is
currently within the jurisdiction of the Committee on Court
Administration.

We note that-.the Judicial Conference determined to delete
the cameras prohibition from the Code of Judicial Conduct on a
similar theory -- that the prohibition was a matter for the
Judicial Conference to decide rather than a matter of judicial
ethics. Report of the Judicial Conference Ad Hoc Committee on
Cameras in the Courtroom at 2.

We request that this item be added to the Committee's
agenda for its May 1993 meeting and, if appropriate, that a
subcommittee be appointed to consider the matter in the
interim. We would submit more extensive materials within the
next 30-60 days for the Committee's consideration and, of
course, provide copies of these materials to the Committee on
Court Administration.

Timothy B. Dyk

Barbara McDowell

JONES, DAY, REAVIS & POGUE
1450 G Street, N.W.
Washington, D.C. 20005-2088
(202) 879-7600




ATTACHMENT

The coalition of news organlzatlons that sought the federal
experiment includes the American Soc1ety of Newspaper Editors,
Associated Press, Cable News Network, Inc,, Capital Cities/ABC,
Inc., CBS INC., C-SPAN, Gannett Company, Inc., National
Association of Broadcasters, National Press Photographers
Association, Natlonal Public Radio, Inc., The New York Times
Company, . Post-Newsweek statlonsm Inc., Public Broadcastlng
Service, Radlo-Telev151on News Dlrectors Assocxatlon, the ‘
Reporters COmmlttee for Freedom of the Press, 80c1ety of
Profe551ona1 Journallsts and The Washlngton‘Post.”
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AGENDA II1-C-8
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: David A. Schlueter, Reporter

RE: Requirement that United States Attorneys Be
Admitted to Practice in Federal Courts

DATE: March 15, 1993

The attached letter from Attorney General Barr to Chief
Justice Rehnquist has been circulated to the Rules
Committees for their information and consideration. 1In his
letter, the Attorney General requests that the Judicial
Conference consider the problems generated by local rules
which require that attorneys representing the Government
must join their bars; many of those courts require payment
of admission fees. He notes that these requirements appear
to be in conflict with statutory provisions.

The letter offers no recommended changes to any of the
rules of procedure. In any event the Committee may wish to
consider whether the problem could be solved through an
amendment to any of the existing rules of procedure. It may
be that by the time of the Committee’s meeting in April, the
matter will have been resolved by the Judicial Conference
which is scheduled to meet this week.
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Oftice of We Attorneu Oeneral
Washington, 1. €. 20330

November 24, 1992

The Honorable William H. Rehnquist
Chief Juastice

Supreme Court of the United States
1 First St., N.E,

Washington, D.C. 20543

Dear Chief Justice Rehnquist:

I am writing to you in your capacity as the presiding
officer of the Judicial Conference of ths United States, I would
like to call to your attention a problem caused by the looal
rules of a number of faderal courte for attornays representing
the interests of the United States under the direction of the
Attorney General, These rules are promulgated under the
authority of,28 U.S.C. 2071(a)., By statuts, the Judicial
Conference of the United States has the powar to modify or
abrogate rules of tha federal courts of appeals if they are
inconsistent with federal law., See 28 U.s.2. 331 and 2071 (c) (2).
Thus, the Judicial Conference is well-positionad to resolva our
problem. o ‘ " ‘

A number of federal courts require attorneys who practica
before them to join their local bars, and rany of these courts
require the payment of admission fees. Ses, for example, D.C,
Circuit Rule 6, Second Circuit Rule 46, Ninth Circuit Rule 46.1,
and Tenth Circuit Rule 46.2. These rules d» not, as far as ve
are aware, include any exception for government attorneys.
Certain other circuits, however, exempt government attorneys from
the requirement of paying the admission fes or joining the bar of
the court. See First Circuit Rule 46,1, and Federal Circult Rule
46(d). S

We believe that those court rules that reguire attorneys
appearing at the direction of the Attorney Seneral golely in
order to represent the interests of the United States to 2oin
federal court bars and to pay a fee to do so are not consistent
with federal law. Several sections of Title 28 set out the
authority of the Attorney General to assign attorneys to appear
in court to represent the interests of the "nited States.

Section 516(a) provides that ”[t]he Attorne,; General or any other
officer of the Department of Justice, or any attorney specially
appointed by the Attorney General under law, may, when




¢

specifically directed by the Attorney General, conduct any kind
of legal proceeding * * * which United States attorneys are
authorized by law to conduct * % .7 (The powers of United
States Attorneys are then broadly set out in 28 U.S.C. 547.)
Further, Section 517 states that any officer of the Department of
Justice "may be sent by the Attorrey General to any State or
district in the United States to attend to the interests of the
United states in a suit pending in a court of the United states
*# » .7 Finally, Section 5i8(b) provides that 7{w)lhen the
Attorney General considers it in the interests of the United
States” he may “direct the Solicitor General or any officer of
the Department of Justice” to 7conduct and argue any case in a
court of the United States in which the United States is
interested & # %, m 0 ne B

Thus, federal law clearly states that the Attorney General
may direct any Department of Justice attorney to appear in
federal court on behalf of the United States. The cireuit rules
mentioned above appear to conflict with these statutory pro=
visions insofar as they actually require court bar ﬂ&mbership and
payment of fees by attorneys acting under the direction of the
Attorney General., ' : . e .

mltﬁ%ﬁgh diétrict court rules on this point vagy widely, a
number of district courts algo require payment of bar admission

fess. I tecognize that the Judicial Conference does not have
direct supervision over 'district court rules (see 28 'U.8.C. 331).
Hoquér;@}heseﬁqulaﬁ‘alép‘mu?t be in eonformance with Acts of
Conqreégjﬁsee_zs U.5.0. 2071(=a)), and the judicial Q?unc11 in
each cirq&it may modify or abrogate them‘i;kappropr;kte (see 28
U.S.C;¢2091(c)(1))@g'Congequently,“1t the Judicial Conference
requiras 'tha circuit rules to ronform to federal law, I am con=
£ident that the district courts will either voluntarily make the
necessary, modifications, or that various circuit judicial
councile will. do 80+ - et A ‘

j‘L‘iﬁ qnﬁ,VI reéﬁécttﬁily<réqﬂés# tﬁgi the Judicial Conference
of the United States consider our yiew that imposition of local

par admission fees on attorneys representing the United States is |

inconsistent with federal law, and modify eny of the various
ciréuit;ﬂuues g0 that attoiﬂéyshasﬁiqnedjby the Attorney General
(or:hiaﬁ}egal desighec) to yoprotent the 'intaeraste of tha United
States are not required to 'pay ‘bar ‘admission fees imposed by
those rules. - : |
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Thank you for your attention to this matter. If you or
members of the Judicial Conference would like to discuss it with
me or my staff, please contact me,

Sincerely,

Ul

WILLIAM P. BARR
Attorney General
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AGENDA II-D~1
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter
RE: Rule 57; Materials Re Local Rules
DATE: March 15, 1993

In an effort to address several problems associated
with local rules, and standing orders, the Standing
Committee is coordinating the adoption of standarized
language in the various rules of procedure which provide for
adoption of local rules, etc. For example, in the Criminal
Rules, Rule 57 is the governing rule.

Attached is a memo from Dean Dan Coquillette, Reporter
for the Standing Committee, outlining standarized language
informally agreed upon as a starting point. Using that
language, I have drafted a proposed revision of Rule 57 for
the Committee’s consideration.
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Advisory Committee on Criminal Rules 1
Rule 57
Spring 1993

RULES OF CRIMINAL PROCEDURE

Rule 57. Rules by District Courts

(a) IN GENERAL. Each district court by action of a
majority of the district judges thereef may from time to
time, after giving appropriate notice and an opportunity to

comment, make and amend rules governing its practice net

ineeonsistent these-ruiess _Local ruies must conform to any
uniform numberlng system prescrlbed by the Judlclal

Conference of the United States. A judge may regulate

practice in any manner cons;stent with federal statutes,.

rules, and with local rules of the district. No sanction or
other dlsadvantage may be 1mposed for noncompliance with any
requirement not 1n federal statutes, rulesl or the local

[
t

district rules unless the alleqed v1olator has actual notice

of the requirement.

(b) EFFECTIVE DATE AND NOTICE. A local rule so adopted
shall take effect upon the date specified by the district

court and shall remain in effect unless amended by the
district court or abrogated by the judiciai council of the
circuit in which the district court is located. Copies of
the rules and amendments so made by any district court shall
upon their promulgation be furnished to tne judicial council

and the Administrative Office of the United States Courts



Advisory Committee on Criminal Rules 2
Rule 57
Spring 1993

RULES OF CRIMINAL PROCEDURE

and shall be made available to the public. In-aii-eases-net

previded-by-rute;-the-distriet-judges-and-magistrate-judges
may-regutate-their-practice-in-any-manner-net-ineensistent

with-these-ruies-er-these-ef—the—dis%riet—én-whieh—they-aetr

COMMITTEE NOTE

Rule 57 provides flexibility to district courts to
promulgate ‘local rules of practice and procedure.
Specifically, it permits the court to regulate practice in
any manner consistent with the Acts of Congress, with rules
adopted under 28 U.S.C. § 2072 and 2075, and with the
districts local rules. But experience has demonstrated
several problems. The amendments are intended to address
those problens. : ; 1

First, the amendment requires that the numbering of
local rules conform with any numbering system that may be
prescribed by the Judicial Conference. . Lack of uniform
numbering might create unnecessary traps for counsel and
litigants. [A uniform number system would make it easier for
an increasingly national bar to locate a local rule that
applies to a particular procedural issue.

Second, the rule recognizes that courts rely on
multiple directives to control practice. Some courts
regulate practice through the published Federal Rules and
the local rules of the court. In the past, some courts have
also used internal operating procedures, standing orders,
and other internal directives. This can lead to problems.
Counsel 'or litigants may be unaware of the various ,
directives. In addition, the sheer volume of directives may
impose an unreasonable barrier. For example, it may be
difficult to obtain copies of the directives. Finally,
counsel or .litigants may be unfairly sanctioned for failing
to comply with a directive. For these reasons, the
amendment disapproves imposing any sanction or other
disadvantage on a person for noncompliance with such an
internaltdiredﬁive, unless the alleged violator has actual
notice of the requirement.
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Advisory Committee on Criminal Rules 3
Rule 57
Spring 1993

RULES OF CRIMINAL PROCEDURE

There should be no adverse consequence to a party or
attorney for violating special requirements relating to
practice before a particular judge unless the party or
attorney has actual notice of those regquirements.

Furnishing litigants with a copy outlining the judge’s
practices -- or attaching instructions to a notice setting a
case for conference or trial -- would suffice to give actual
notice, as would an order in a case specifically adopting by
reference a judge’s standlng order and indicating how copies
can be obtained.
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ROBERT E. KEETON

SECRETARY

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

CHAIRMEN OF ADVISORY COMMITTEES

CHAIRMAN KENNETH F. RIPPLE
APPELLATE RULES
PETER G. McCABE
SAM C. POINTER, JR.
CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVY
Memorandum BANKRUPTCY RULES

TO: Chairmen and Reporters of the Advisory Committees

FROM: Daniel R. Coquillette, Reporter
Mary P. Squiers, Consuliant

RE: Federal Rules Amendments Concerning Local Rules and Technical
Amendments, Including Committee Notes

DATE: February 5, 1993

At our lunch meeting in Asheville, North Carolina, last month, the
Chairmen and Reporters of the Advisory Committees agreed on precise
language for rule amendments conccrning local rules and technical
amendments. The need for uniform committee notes on these rules was also
discussed. We have set out the language for the proposed rules below. We have
also set out committee notes that we believe accurately reflect the views of
those present at the lunch meeting.

It is our understanding that each of the Advisory Committees will
consider these rules and notes at their respective winter or spring 1993
meetings. ‘ :

If you have any questions or comments about this material, please
feel free to contact either one of us (Dan: (617) 552-4340; Mary: (617) 552-
8851). .

Technical and Conforming Amendments
h icial nfercn f th ni m

men h rul Ir rrors in 1lin TOSS-

references, or tvpography, or to make technical changes
needed 1o conform these rules to_statutory changes.



71

P

Federal Rules Amendments | Page 2

and Committee Notes |
January 31, 1993 rt"\

This rule is added to enable the Judicial Conference ™
to make minor technical amendments to these rules without } '
having to burden the Supreme Court and Congress with

reviewing such changes. This delegation of authority will

relate only to wuncontroversial, nonsubstantive matters. ET
Saonn?
Uniform Numbering of Local Rules 0
: i
Local rules must conform to any uniform
. . , - m
mberin m _prescri h icial nferen f -
b

the United States,

mmittee N

e

.

T

This rule requires that the numbering of local rules
conform with any uniform numbering system that may be
prescribed by the Judicial Conference. Lack of uniform
numbering might create unnecessary traps for counsel and
litigants. A uniform numbering system would make it easier
for an increasingly national bar and for litigants to locate a
Iocal rule that applies to a particular procedural issue.

fi

Procedure When There is No Controlling Law

L

may_regul ractice .in_an nn

onsistent with ral_s 1 fficial forms].* an [
ith_local rules of the distri nction or oth -
divsgdvangggg may be imposed for noncompliance with any mr
requirement n inf ral | fficial formsl.* or -
he local distri 1 ni he all violator h 1 EJ
i f iremen p

.

7

* Bankruptcy Rules only
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Federal Rules Amendments Page 3
and Committee Notes
January 31, 1993
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Commitice Note

This rule provides flexibility to the court in
regulating practice when there is no controlling law.
Specifically, it permits the court to regulate practice in any
manner consistent with Acts of Congress, with rules adopted
under [insert appropriate enabling legislation], [in
bankruptcy cases: with Official Forms,] and with the district's
local rules.

This rule recognizes that courts rely on multiple
directives to control practice. Some courts regulate practice
through the published Federal Rules and the local rules of the
court. In the past, some courts havé also used internal
operating procedures, standing orders, and other internal
directives. This can lead to problems. Counsel or litigants may
be unaware of various directives. In addition, the sheer
volume of directives may impose an unreasonable barrier.
For example, it may be difficult to obtain copies of the
directives.  Finally, counsel or litigants may be unfairly
sanctioned for failing to comply with a directive. For these
reasons, this Rule disapproves imposing any sanction or other
disadvantage on a person for noncompliance with such an
internal directive, unless the alleged violation has actual
notice of the requirement.

There should be no adverse consequence to a party
or attorney for violating special requirements relating to
practice before a particular judge unless the party or attorney
has actual notice of those requirements. Furnishing litigants
with a copy outlining the judge's practices--or attaching
instructions to a notice setting a case for conference or trial--
would suffice to give actual notice, as would an order in a case
specifically adopting by reference a judge's standing order
and indicating how copies can be obtained.
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ADMINISTRATIVE OFFICE OF THE

L. RALPH MECHAM JOHN K. RABIEJ

DIRECTOR UNITED STATES COURTS CHIEF. RULES COMMITTEE
SUPPORT OFFICE

JAMES E. MACKLIN. JR. .

DEPUTY DIRECTOR WASHINGTON, D.C. 20544

September 1, 1992

MEMORANDUM TO THE MEMBERS OF THE RULES COMMITTEES

SUBJECT: Uniform Numbering of Local Rules

On behalf of Judge Robert Keeton, I am sending a copy of a
memorandum pertaining to the "uniform numbering of local rules,"
which was sent to all chief judges of the district courts.

IRl

John K. Rabiej
Attachments

{ A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY _J-—-—-—-—z
- — .
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON. D.C. 20544

ROBERT E KEETON CHAIRMEN OF ADVISORY COMMITTEES

CHAIRMAN KENNETH F RIPPLE
APPELLATE RULES

SAMC. POINTER. JR

CIVIL RULES
JOSEPH F SPANIOL. JR.

SECRETARY ‘ WILLIAM TERRELL HODGES

. CRIMINAL RUL;S
MEMORANDUM EDWARD LEAVY

BANKRUPTCY RULES

TO: Chief Judges, United, States District Courts
INFORMATION M
COPIES TO: Chief Circuit Judges

Circuit Executives

Members of Circuit Councils

Members of Circuit Committees on District Plans
for Expense and Delay Reduction (Established
Under 28 U.S.C. §474(a))

FROM: Robert E. Keeton
DATE: August 25, 1992
SUBJECT: Local Rule Renumbering; Integration.of Civil Justice

Delay and Expense Reduction Plan

In September of 1988, the Judicial Conference of the
United States "urged each district court to adopt a Uniform
Numbering System for its local rules, patterned upon the Federal
Rules of Civil Procedure." Report of the Judicial Conference, 103
(Sept. 1988). Both the need for and the usefulness to the bar and
bench of uniform numbering of local rules have become more
compelling as district Expense and Delay Reduction Plans have been
or will be developed in response to the Civil Justice Reform Act
of 1990, 28 U.S.C. §§471 et sequitur.

. The Judicial Conference assigned to the Standing
Committee on Rules of Practice and Procedure a responsibility for
overseeing the Local Rules Project and its work in aid of
implementation of the Uniform Numbering System.
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Memorandum
August 25, 1992
Page Two

Although the Committee on Rules of Practice and Procedure
has an ongoing. responsibility regarding recommendations to the
Judicial Conference, we -are sensitive to the fact that we do not
have authority with respect to implementation of the Judicial
Conference Resolution or with respect to oversight of Expense and
Delay Reduction Plans of the various districts. Rather, we
understand that authority to be partly in the Circuit Councils,
partly in the Circuit Chief Judges and Circuit Committees as
provided in the Act of 1990, and partly in the Judicial Conference
Committee to which the Conference has delegated responsibility
under the 1990 Act -- that 1is, the Committee on Court
Administration and Case Management, chaired by Judge Robert Parker,
with whom I have conferred andftijhom I am sending a copy of this
memorandum. For ‘information, I have attached a memorandum
summarizing the statutory provisions in which all these different
assignments of responsibility for oversight of local rules are
rooted. Also included is the Judicial Conference Resolution on
uniform numbering of local rules. o

The Committee on Rules of Practice and Procedure is
acutely conscious of how much time and effort of judges, staff,
and members of the bar in each district are required for full
compliance with the " Judicial Cconference Resolution regarding
uniform numbering, and of the added burden incident to keying
provisions of Expense and Delay Reduction Plans to the uniform
numbering system. We have asked our Reporter, Dean Coquillette,
and our Consultant, Professor Mary Squiers, to examine some of the
draft Plans now under consideration and to confer with district
representatives about keying them into the uniform numbering
system. They have prepared a new outline of the Uniform Numbering
System that incorporates recommendations about ways of designating
rules adopted as parts of a district Expense and Delay Reduction
Plan. Their new outline ‘and a memorandum from Professor Sqguiers
on this subject are being sent to you along with this memorandum.

I request your help in achieving the Judicial Conference
goal of Uniform Numbering. If Dean Coquillette, Professor Squiers
or I can be helpful in any way. to you or to any group’ in your
district that is working on this matter, we would welcome a letter

or call from you. £;;£5€)—Q/
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Summary of Statutes Bearing on Oversight
of lLocal Rules of District Courts
March 1992

Section 2071(a) of Title 28 declares that "all courts
established by Act of Congress may from time to time prescribe
rules for the conduct of their business," on conditions stated in
2071(b). section 2071(b) declares that a rule of a district court

is subject to modification or abrogation "by the judicial council

r~
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£y Y I

3

3
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of the relevant circuit."

circuit

includes a section on "Review of district court action
of which is as, follows: |

Section 2072 declares that the Supreme Court

shall have the power to prescribe general
rules of practice and procedure and rules of
evidence for cases in the United States
district courts ....

Section 332(a). creates a judicial council for each
circuit, and 332(d) (4) declares that the judicial council of each

shall periodically review the rules which are
prescribed under section 2071 of this title by
district «courts within its circuit for
consistency with rules prescribed under
section 2072 of this title. Each council may
modify or abrogate any such rule foun@
inconsistent in the course of such a review.

The Act of 1990, codified in 28 U.s.cC. 1§§471-482,

f

(a) (1) The chief judges of each district
court in a circuit and the chief judge of thé

committee --

- court of appeals for such circuit shall, as a
|

(A) Review each plan and
report submitted pursuant to section
472(d) of this title; and

(B) make such suggestions for
additional actions or modified
actions of that district court as
the committee considers appropriate
for reducing cost and delay in civil
litigation in the district court.

(2) The chief Jjudge of a court of
appeals and the chief judge of a district
court may designate another 3judge of such

the text



court to perform the chief = judge's
responsibilities under paragraph (1) of this
subsection. ’ v

(b) The Judicial Conference of the
United States -- :

(1) shall review each plan and
report submitted by a district court
‘pursuant to section 472(d) of this
title; and ‘

(2) may request the -district
court to take additional action if
the Judicial Conference determines
that such court has not adequately
responded to the conditions relevant
to the civil and criminal dockets of
the court or to the recommendations
of the district court's advisory
group. ‘ :

28 U.S5.C. §474.

Judicial Conference Resolution of September 1988
LOCAL RULES

The Judicial Conference authorized the Committee on
Rules of Practice and Procedure to undertake a study of 1local

rules of the district courts. -~ That study is under way. The
Committee noted, however, that there is no uniform numbering
system for federal district court local rules. Since there are

many advantages of such a system, e.g., to help the bar in
locating rules applicable to a particular subject, and to ease the
incorporation of 1local rules into ' indexing services and the
Westlaw and LEXIS computer services, the Conference approved and
urged each district court to adopt a Uniform Numbering System for
its 1local rules, patterned upon the Federal Rules of Civil
Procedure. S
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE

APPELLATE RULES
SAM C. POINTER, JR

CIVIL RULES
JOSEPH F. SPANIOL, JR Memorandum WILLIAM TERRELL HODGES
SECRETARY . CRIMINAL RULES
EDWARD LEAVY
) BANKRUPTCY RULES
TO: Hon. Robert E. Keeton

FROM: Mary P. Squiers

RE: An Example of a Proposed Numbering System
for Local Rules, Including a Civil Justice
Delay and Expense Reduction Plan

DATE: August 19, 1992

What follows is an example of a proposed numbering system for local
rules which incorporates a Civil Jusiice Delay and Expense Reduction Plan. This
example is intended to assist the districts as they begin to renumber their local
rules in compliance with the recommendation of the Judicial Conference. See
Report of the Judicial Conference (September, 1988) 103.

Because the existing rules and plans in the ninety-four districts vary in
great detail, both in subject matter and format, it is difficult to provide guidance
relying on one district's rules which may be helpful to many districts.
Accordingly, 1 chose to renumber a "fictitious" district court's local rules and
Plan. The directives in this district are based on a composite of many district
courts’ rules and Plans. For instance, the numbering is based on several districts'
current numbering systems; the chapter format is based on others’. Lastly, the
actual titles of rules are taken from many of the jurisdictions' local rules. I also
incorporated several different Delay and Expense Reduction Plans into these
rules. The list of rules in this fictitious court is quite lengthy. I did not attempt 10
reduce the number of rules since I wanted to cover the subject matter of as many
courts' rules as possible. I do not suggest, however, that courts do or should have
such a lengthy listing of rules.

This memorandum consists of three sections: 1. Proposed Numbering; 2.
Renumbered Local Rules; and, 3. Alphabetical List of Local Rule Topics. 1 believe
the first section setting forth the proposed numbering is quite easy to follow. The
rules of the fictitious jurisdiction are listed down the left side of the page. The
proposed numbering, in compliance with the recommendation of the Local Rules
Project and the Judicial Conference, is on the right side of the page. The second
part of the document actually sorts the local rules in this fictitious jurisdiction as
they would appear after the renumbering. The new numbers are listed down the
left side of the page in order. On the right side of the page are the titles of the
rules with the old numbers in parentheses. The third part is simply an
alphabetical list of the local rule topics used by the fictitious jurisdiction. To the
left of each of the topics is a reference to the cognate local rule.
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Numbering of the Local Rules
of a Fictitious Jurisdiction

100.

101.

102.

110.

120.

121.

122.

130.

13L.

Part 1. Proposed Numbering

Page 2

Proposed Numbering

Chapter I—General Rules

Title—Effective Date of These Rules—Compliance and

Construction.
100-1. Title.
100-2. Scope.

100-3. Sanctions and Penalties for Noncompliance.

100-4. Decflinitions.
100-5. Effcctive Date; Transitional Provision.

Sessions of the Court.
101-1. Regular Sessions.

Divisions of the Court.
102-1. Number of Divisions.
102-2. Transfer of Civil Actions.

Attorneys—Admission 1o Practice—Standards of
Conduct—Duties.

110-1. Admission to the Bar.

110-2. Standards of Professional Conduct.
110-3. Student Practice.

110-4. Appearance, Substitution, and. Withdrawal.

110-5. Discipline.

Court Library.
120-1. Use of the Library.

Court Reporters.
121-1. Fee Schedule.

Money in the Custody of the Clerk.

122-1. Receipt and Deposit of Registry Funds.
122-2. Investment of Registry Funds.

122-3. Disbursement of Registry Funds.

Format of Pleadings and Other PaperS«—Fllmg of Papers..

130-1. Form; Legibility

130-2. Filing by Clerk—Nonconforming Documents

Rejected.

Time Periods.
131-1.." Computation of Timec.
131-2. Extensions of Time by Clerk.

LR1.1
LR1.1
LR1.3
LR1.1
LRI.1

LR77.4

LR3.2
LR3.2

LRE&3.5
LR83.5
LRE&3.5
LRE3.5
LR83.6

LR77.6
LR80.1

LR67.2
LR67.2
LR67.3

LR5.1
Deleted

LR6.1
LR6.2

-2
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Numbering of the Local Rules
of a Fictitious Jurisdiction

132.

200.

205.

140.

145.

Clerk of the District Court.

Page 3

Proposed Numbering

132-1. Location and Hours. LR77.1
132-2. Custody and Withdrawal of Files. LR79.1
132-3. Custody and Disposition of Exhibits LR79.1
132-4. Orders Grantable by Clerk. LR77.2
Publicity. , . ,
140-1. Photography and Broadcasting. LR83.4
Security in the Courthouse.
145-1. Weapons Not Permitted. LR83.4
Chapter II—Civil Rules

Institution of Civil Proceedings.
200-1. Identification of Counsel. LR11.1
200-2. Caption and Title. LR10.1
200-3. Jury Demand. LR38.1
200-4. Class Actions. LR23.1

A. Complaint.

B. Class Certification.

C  Restrictions Regarding Communications with

Actual or Potential Class Members.
200-5. Three-Judge Court. LRS.2
200-6. Claim of Unconstitutionality. LR24.1
200-7. Social Security Cases. LRO9.1
Differentiated Case Management!
205-1. Purpose and Authority. LR16.2CJ or
LR40.1CJ

205-2. Definitions. LR16.2CJ
205-3. Date of DCM Application. LR1.1CJ
205-4. Conflicts with Other Rules. LR1.1CJ
205-5. Tracks and Evaluation of Cases. LR16.2CJ]
205-6. Case Information Statement. LR16.2CJ
205-7. Track Assignment and Case Management

Conference. LR16.2CJ
205-8. Status Hearing and Final Pretrial

Conference. LR16.2CJ
205.9. Alternative Dispute Resolution. LR16.2CJ

1

Some jurisdictions may provide for assignment of a trial daie at a pretrial

hearing or in a pretrial order so that placing this rule under Federal Rule 16 is

appropriate.

Others may prefer that such a local directive be placed under
Federal Rule 40 on assignment of cases for trial.

This decision is left to the
individual districts to better conform to local practice.

Most of the provisions of

Local Rule 205, then, can be placed in one of two places; Local Rule 205-1 is
illustrative.  See also Local Rules 206 and 255.



Numbecring of the Local Rules
of a Fictitious Jurisdiction

Page 4

Proposed Numbering

206. Early, Firm Trial Dates?

206-1.

206-2.
206-3.
206-4.
206-5.

210. Service
210-1.
210-2.
210-3.

215. Motion
215-1.
215-2.
215-3.
215-4.

215-8.
215-9.
215-10.
215-11.

Presumptive Trial Date.

Firm Trial Date for Track "A" Cases.

Firm Trial Date for Track "B" and "C".
Continuances After Firm Trial Date is Set.
Parties Informed of Case Status.

of Pleadings and Other Papers.
Service by Mail.

Proof of Service.

Filing with the Court.

Practice.3

Motions; to Whom Made.
Notice and Supporting Papers.
Opposition and Reply.

Briefs and Memoranda.

'When Required.
Form of Briefs, Memoranda, and Appendices.

Contents of Briefs.

Contents of Appendices.

Number of Papers.

Nonconforming Papers Rejected.

Filing.

Affidavits.

Temporary Restraining Orders.
Prcliminary Injunctions. k
Continuances and Withdrawal of Motions.
Extensions, Enlargements, or Shortening of

Time.
215-12. Submission of Orders to a Judge.

220. Prejudgment Remedies.

220-1.

Receivers.

225. Discovery Filing and Service Practice.

225-1.
225-2.

Filing.

Service.

LR16.3CJ or
LR40.2CJ
LR16.3CJ
LR16.3CJ
LR16.3CJ
LR16.3C]

LR4.1
LRS.2
LRS.1

LR7.1
LR7.1
LR7.1
LR7.1

Deleted
LR7.1
LR7.1
LR65.2
LR65.1
LR7.1

LR7.1
LR7.1

LR66.1

LRSS
LRSS

2 The provisions of Local Rule 206 can be placed in one of two places, cither

under Federal Rule 16 or 40, depending upon the preference of the district court.

See also Local Rules 205 and 255.

3 If these rules refer to specific motions such as those pursuant to Rules 12 or 56,
‘A notation can be made at the other rule
locations, such as at LR56.1 referring the reader to LR7, or there can be multiple
one for motions generally at LR7 and rules

one of two options can be exercised.

local rules on the subject of motions:

relating 10 such specific motions a1 LR12 and LRS56.
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Numbering of the Local Rules
of a Fictitious Jurisdiction

230.

235.

240.

245.

250.

255.

260.

Propos Num

Discovery.
230-1. Form of Certain Discovery Documents.
230-2. Interrogatories.
230-3. Requests for Production.
230-4. Requests for Admission.
230-5. Depositions.
A. Who May Attend Depositions.
B. Videotape Depositions.
230-6. Physical and Mental Examination.
230-7. Form of Discovery Motions.
230-8. Informal Conference to Settle Discovery
Disputes. '
230-9. Preliminary Discovery.

Pretrial and Setting for Trial.

235-1. Status Conference.

235-2. Stiatus Conference Order.

235-3. Pretrial Conference.

235-4.  Pretrial Conference Statement.

235-5. Pretrial Order.

235-6.  Objections to Proposed Testimony and Exhibits
235-7. Dismissal for Lack of Prosecution.

Settlement.
240-1. Settlement Conference.

Jury

245-1. Six-Person Juries.

245-2. Voir Dire.

245-3. Proposed Instructions.

245-4. Objections to Proposed Instructions.
245-5. Assessment of Jury Costs.

Exhibits.
250-1. Use of Exhibits.

Trial Date.4
255-1. Continuance of Trial Date.

Conduct in the Courtroom.

260-1. Courtroom Decorum.

260-2. Examination of Witnesses.
260-3. Communication with Jurors.

LR26.1
LR33.1
LR34.1
LR36.1
LR30.1

LR35.1
LR37.2

LR37.1

Page 5

ring

LR26.2CJ

LR16.1
LR16.1
LR16.1
LR16.1
LR16.1
LR16.1
LR41.1

LR16.4

Delete
LR47.1
LR51.1
LR51.1
LR54.2

LR39.3

LR16.5
LR40.3

LR83.3
LR43.1
LR47.2

or

4 The provisions of Local Rule 255 can be placed in one of two places, either
under Federal Rule 16 or 40, depending upon the preference of the district court.
See also Local Rules 205 and 206.



Nuwmbcring of the Local Rules
of a Fictitious Jurisdiction

265.

270.

27s.

280.

285.

290.

300.

310.

320.

330.

340.

350.

400.

Page 6

Proposed Numbering

Judgment.
265-1. Form of Judgment. LR58.1

Taxation of Costs. .
270-1. Procedure for Taxing Costs. ‘ LR54.1

Attorneys’ Fees. :
275-1. Procedure for Determining Atiomeys’ Fees. LR54.3

Exccutiéns. :
280-1. Procedure for Execution. LRS58.2

Petitions to Stay Execution of State Court Judgments.
285-1. Procedure to Stay Execution of State Coun

Judgments. ) LR62.1
Bonds and Sureties.
290-1. When Required. LR65.1.1
290-2. Qualifications of Surety. LR65.1.1
290-3. Removal Bond. ) Declete
290-4. Examination of Suretics. LR65.1.1
290-5. Supersedeas Bonds. ‘ LR62.2

Chapter III—Magistrate Judges

Duties of Magistrate Judges.

300-1. General Duties of Magistrate Judges. LR72.1
Assignrﬁcnt,of Duties to Magistrate Judges.

310-1. Assignment of Duties to Magistrate Judges. LR72.1
Review of Magistrate Judges' Determinations.

320-1. Procedure for Review. LR74.1
Chief Magistrate Judge.

330-1. Selection of Chief Magistrate Judge. LR72.1
330-2. Duties of Chief Magistrate Judge. LR72.1
Trials of Civil Cases Upon Consent of the Parties.

340-1. Procedure for Obtaining Consent. LR73.1
340-2. Effect of Magistrate Judge's Result. LR73.1

Prisoner Petitions.
350-1. = Responsibilities of Magistrate Judges. LR72.1
Chapter IV—Alternative Dispute Resolution.

General Provisions.
400-1. General Provisions. LR16.6CJ
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Numbering of the Local Rules Page 7
- of a Fictitious Jurisdiction
- ropos mberin
%m 405. Mandatory Arbitration.
L. 405-1. Actions Subject to Mandatory Arbitration. LR16.7CJ
405-2. Procedure for Referral to Arbitration. LR16.7C)
- 405-3. Selection and Compensation of Arbitrators. LR16.7CJ
L 405-4. Award and Judgment. LR16.7CJ
405-5. Trial De Novo. LR16.7CJ
im 410. Voluntary Arbitration.
b 410-1. General Provisions. LR16 8CJ
415. Early Neutral Evaluation.
Sk 415-1. General Provisions. LR16.9CJ
i‘”’* 420. Mediation
L, 420-1. General Provisions. LR16.10CJ
425. Summary Jury Trial
E 425-1. General Provisions. LR16.11CJ
-
430. Summary Bench Trial .
T 430-1. General Provisions. LR16.12CJ
Ty
435. Other ADR Procedurcs
r= 435-1. General Provisions. LR16.13CJ
L’ 440. Civil Justice Delay and Expense Reduction LR83.7CJ

Plan. [The last local rule for the district

ﬁ consists of a table of cross references for each
Lﬁ of the directives in the Plan 1o its local rule
number.3] '
gf’““
L
E Part 2. Renumbered Local Rules
LRI.1 Title.(100-1)
™ LR1.1 Scope of Local Rules. (100-2)
- LR1.1 Definitions.  (100-4)
: LR1.1 Effcctive Date; Transitional Provisions.  (100-5)

LR1.1CJ Date of Differentiated Case Management (DCM) Application. (205-3)
LR1.1CJ Conflicts of DCM with Other Rules. (205-4)

1

LR1.3 Sanctions and Penalties for Noncompliance. (100-3)

5 An alternative that a district may wish to consider is to omit "CJ" from all rules
but include as an Appendix 10 the local rules of the district two tables of cross-
references—one organized in the sequence of the Plan and showing

corresponding local rule numbers, and the other organized in the scquence of the
local rules and showing corresponding sections of the Plan.

T
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Numbcring

of the Local Rules

of a Fictitious Jurisdiction

LR3.2
LR3.2

LR4.1
LRS5.1
LRS.1
Deleted
LRS5.2

LRS.5
LRS.5

LR6.1
LR6.2
LR7.1
LR7.1

LR7.1
LR7.1

UNw >

i

Deleted
LR7.1
LR7.1
LR7.1
LR7.1
LR7.1

LR9S.1
LRS.2
LR10.1
LR11.1

LR16.1
LR16.1
LR16.1
LR16.1
LR16.1
LR16.1

LR16.2C]
(205-1)
LR16.2CJ
LR16.2CJ
LR16.2C]

- Number of Divisions. (102-1) ‘

Transfer of Civil Actions Among Divisions. (102-2)
Service by Mail. (210-1)

Filing. with the Court.- (210:3) . -
Form; Legibility of Pleadings and Other Papers. (130-1)

Page 8

Filing by Clerk—Nonconforming Documents Rejected. ' (130-2)

Proof of Service. (210-2)

Discovery; Filing. (225-1)

Discovery; Service. (225-2)

Computation of Time Periods. (131-1)

Extensions of Time by Clerk. (131-2)

Motions; to Whom Made. (215-1)

Motions; Notice and Supporting Papers. (215-2)
Motions; Opposition and Reply. (215-3)

Motions; Briefs and Memoranda. (215-4)

When Required.

Form of Briefs, Memoranda, and Appendices.
Contents of Briefs.

Contents of Appendices.

Number of Papers.

Motions; Nonconforming Papers Rejected. (215.5)
Motions; Filing. (215-6)

Motions; Affidavits. (215-7)

Motions; Continuances and Withdrawal. (215-10)

Motions; Extensions, Enlargements, or Shortening of Time.

Submission of Orders to a Judge. (215-12)
Social Security Cases. (200-7)
Three-Judge Court.  (200-5)

Pleadings; Caption and Tide. (200-2)
Identification of Counsel. (200-1)
Pretrial Status Conference. (235-1)
Pretrial Status Conference Order. . (235-2)
Pretrial Conference. (235-3)

Pretrial Conference Statement. (235-4)
Pretrial Order. (235-5)

(215-11)

Pretrial Objections to Proposed Testimony and Exhibits. (235-6)

Differentiated Case Management (DCM); Purpose and Authority.

DCM; Dcfinilions./ (205-2)
DCM; Tracks and Evaluation of Cases. (205-5)
DCM; Case Information. Statement. (205-6)
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Numbering of the Local Rules
of a Fictitious Jurisdiction

LR16.2CJ
LR16.2CJ
LR16.2CJ
LR16.3CJ
LR16.3CJ
LR16.3CJ
LR16.3CJ
LR16.3CJ
LR16.4
LR16.5
LR16.6CJ
LR16.7CJ
LR16.7CJ
LR16.7CJ
LR16.7CJ
LR16.7CJ
LR16.8CJ
LR16.9CJ
LR16.10CJ
LR16.11CJ]
LR16.12CJ
LR16.13CJ
LR23.1

A.

B.

C
LR24.1
LR26.1
LR26.2CJ
LR30.1

A.

B.
LR33.1

LR34.1

Page 9
DCM; Track Assignment and Case Management Conference. (205-7)
DCM; Status Hearing and Final Pretrial Conference (205-8)
DCM; Alternative Dispute Resolution. (205.9)
Trial Date; Presumptive. (206-1)
Trial Date; Firm for Track "A" Cases. (206-2)
Trial Date; Firm for Track "B" and "C". (206-3)
Trial Date ; Continuances After Date is Set. (206-4)
Trial Date; Parties Informed of Case Status. (206-5)
Settlement Conference. (240-1)
Continuance of Trial Date. (255-1)
Alternative Dispute Resolution (ADR) General Provisions. (400-1)
Arbitration; Actions Subject to Mandatory Arbitration. (405-1)
Arbitration; Procedure for Referral to Mandatory Arbitration.  (405-2)
Arbitration; Selection and Compensation of Arbitrators. (405-3).
Arbitration; Award and Judgment. (405-4)
Arbitration; Tral De Novo. (405-5)
Arbitration; General Provisions for Voluntary Arbitration. (410-1)
Early Neutral Evaluation; General Provisions. (415-1)
Mediation; General Provisions. (420-1)
Summary Jury Trial; General Provisions. (425-1)
Summary Bench Trial; General Provisions. (430-1)

Other ADR Procedures. (435-1)
Class Actions.
Complaint.
Class Certification.

Restrictions Regarding Communications with Actual or Potenual
Class Members.

(200-4)

Claim of Unconstitutionality.  (200-6)

Discovery Documents; Form. (230-1)

Discovery; Preliminary. (230-9)

Depositions.  (230-5)

Who May Attend Depositions.
Videotape Depositions.
Interrogatories. (230-2)

Requests for Production. (230-3)




Numbering of the Local Rules
of a Ficuitious lurisdiction

LR35.1

LR36.1

LR37.1

LR37.2-

LR38.1
Delete
LR39.3
LR4I1.1
LR43lI

LR47.1
LR47.2

LRS5I.1

LRS1.1

LR54.1
LR54.2
LR54.3
LR58.1
LRS58.2
LR62.1
LR62.2

LR65.1

LR65.1.
LR65.1.

Delete

LR65.1.

LR65.2
LR66.1

LR67.2

- LR67.2

LR67.3

LR72.1

—

Physical and Mental ‘Examination. (230-6)
Requests for Admission. © (230-4)

Conference to Setile Discovery Disputes.: (230-8)
Discovery Motions; Form. = (230:7)

Jury Demand. (20‘0_“-3')

Six-Person .Il;riés. - “(245‘-1)““

Use of Exhibits. (250-1)

Dismissal for Lack of Prqscculion. (235-7)
Examination of Wﬁmcsscs. (260-2)

Jury; Voir Dire. (245-2)
Jury; Communication with Jurors. (260-3)

Jury Instructions; Proposed. ° (245-3)
Jury Instructions; Objections. (245-4)

Taxatioﬁ of Costs; Procedure. (270-1)
Jury Costs. (245-5)
Attorneys’ Fees. (275-1)
Judgment; Form; (265-1)
Execution. (280-1) .
Stays of Execution of State Couﬁ Judgments. (285-1)
Supersedeas Bonds. (290-5)

Preliminary Injunctions. (215-9)

Bonds and Surecties; When Required. (290-1)

Bonds and Sureties; Qualifications of Surety. (290-2)
Bonds. and Sureties; Removal Bond. (290-3)

Bonds and Sureties; Examination of Sureties. (290-4)
Temporary Restraining Orders. (215-8)

Receivers.  (220-1)

Receipt and Deposit of Registry Funds. (122-1)
Investment of Registry Funds. (122-2)

Disbursement of Registry Funds. (122-3)

Magistrate Judges' Duties.  (300-1)
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Numbering of the Local Rules Page 11
of a Fictitious Jurisdiction

LR72.1 Magistrate Judges; Assignment of Duties. (310-1)

1LR72.1 Magistrate Judges; Seclection of Chief Magistrate Judge. (330-1)
LR72.1 Magistrate Judges; Duties of Chief Magistrate Judge. (330-2)
LR72.1 Magistrate Judges; Responsibilities.  (350-1)

LR73.1 Magistrate Judges; Procedure for Obtaining Consent to Trial. (340-1)
LR73.1 Magistrate Judges; Effect of Magistrate Judge's Result. (340-2)

LR74.1 Magistrate Judges; Procedure for Review. .(320-1)
LR77.1 Clerk's Office; Location and Hours. (132-1)
LR77.2 Orders Gfamable by Cle:rk. (132-4) |
LR77.4 Sessions of the Court. (101-1)

LR77.6 Library.  (120-1)

LR79.1  Files; Custody and Withdrawal. (132-2)
LR79.1 Exhibits; Custody and Disposition. (132-3)

LR80.1 Court Reporters; Fee Schedule. (121-1)
LR83.3 Courtroom Decorum. (260-1)

LR83.4 Weapons Not Permitted. (145-1)
LR83.4 Photography and Broadcasting. (140-1)

LR83.5 Attorneys; Admission to the Bar. (110-1)

LR83.5 Attorneys; Standards of Professional Conduct. (110-2)

LR83.5 Attorneys; Student Practice. (110-3)

LR83.5 Attorneys; Appearance, Substitution, and Withdrawal. (110-4)

LRE3.6 Attorney Discipline. (110-5)

LR83.7CJ  Civil Justice Delay and Expense Reduction Plan. [The last local rule for
the district consists of a tablc of cross references for each of the dircutives in
the Plan to its local rule number.] (440)

Part 3.  Alphabetical List of Local Rule Topics

LR16. Alternative Dispute Resolution (ADR); General Provisions.
LR16. ADR; Other Procedures.

LR16. Arbitration; Actions Subject to Mandatory Arbitration.

LR16. Arbitration; Award and Judgment.

LR16. Arbitration; General Provisions for Voluntary Arbitration.
LR16. Arbitration; Procedure for Referral to Mandatory Arbitration.
LR16. Arbitration; Selection and Compensation of Arbitrators.
LR16. Arbitration; Trial De Novo.

LREg3. Attorney Discipline.

LRS83. Auorneys; Admission to the Bar.




Numbering of the Local Rules Page 12
of a Fictitious Jurisdiction ‘
LRE§3. Attorncys; Appcarance, Substitution, and Withdrawal.

LRE3. Attorneys; Standards of Professional Conduct ‘

LR83. Attorneys;  Student Practice. ‘

LR54. Attorneys' Fees. . .« C

LR65.1. ‘Bo‘nds' and Sureties;. Examination of Surcties.

1R6S.1. Bonds and Sureties; Qualifications of  Surcty.

Delete Bonds and Sureties; Removal Bond.

LR6S5.1. Bonds and Sureties; : When ' Required.

LR83. Civil Justice Delay and Expense Rcduction Plan. [The last local rule for
the district consists of a table of cross references for each of the
directives in the Plan to its local rule number.]

LR24. Claim of Unconsmuuonahty
LR23. Class Actions.
A. Complaint.
B. Class Certification.
C Restrictions Regarding Commumcauons with Actual or Potential
Class Members.
LR77. Clerk's Office; Location and Hours.
LR37. Conference to Sctile Discovery Disputes.
LRI1. Conflicts of DCM with Other Rules.
LR1i6. Continuance of Trial Date.
LR80. Court Reporters; Fec Schcdule. !
LRE&3. Courtroom Decorum.
LRI. Definitions.
LR30. Depositions.
A. Who May Attend Dcposmons
B. Videotape Depositions.
LR1i6. Diffcrentiated Case Management (DCM) Alternative Dispute
Resolution.
LRI1. DCM; Application; Dates.
LR16. DCM; Case Information Statement.
LR16. DCM; Definitions.
LRI6. DCM; Purpose and Authority.
LR16. DCM; Siatus Hearing and. Final Pretrial Conference.
LR16. DCM; Track Assignment and Case Management Conference.
LR16. DCM; Tracks and Evaluation of Cases.
LR26. Discovery Documents; Form.
LRS. Discovery: Filing.
LR26. Discovery; Preliminary.
LRS. Discovery; Service.
LR37. Discovery Motions; Form.
LR41. Dismissal for Lack of Prosecution.
LR3. Divisions; Number.
LR16. Early Necutral Evaluation;  General Provisions.
LRI1. Effective Date; Transitional Provisions.
LR43. Examination of Witnesses.
LR58. Execution.
LR79. Exhibits; Custody and Disposition.
LR79. Files; Custody and Withdrawal.
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Numbering of the Local Rules
of a Fictitious Jurisdiction

Deleted
LRS.
LRS.

LRI1.
LR33.

LR58.
LR47.
LR54.
LR38.
LRSI,
LRSI.
LR47.

LR77.

LR72.
LR72.
LR72.
LR73.
LR73.
LR74.
LR72.
LR72.
LR16.
LR7.
LR7.

MoNw»:

LR7
LR7.
LR7.
Deleted
LR7.
LR7.
LR7.

LR7.
LR77.

LR83.
LR3s.
LR10.
LR6S.
LR16.
LR16.
LR16.
LRI16.
LR16.
LR16.

Filing by Clerk: Nonconforming Documents Rejected.
Filing with the Court.
Form; Legibility of Pleadings and Other Papers.

Identification of Counsel.
Interrogatories.

Judgment; Form.

Jury; Communication with Jurors.
Jury Costs.

Jury Demand.

Jury Instructions; Objections.
Jury Instructions; Proposed.
Jury; Voir Dire.

Library.

Magistrate Judges; Assignment of Duties.

Magistrate Judges; Duties.

Magistrate Judges; Duties of Chief Magistrate Judge.
Magistrate Judges; Effect of Magistrate Judge's Result.
Magistrate Judges; Procedure for Obtaining Consent to Trial.
Magistrate Judges; Procedure for Review.

Magistrate Judges; Responsibilities.

Magistrate Judges; Selection of Chief Maglslrate Judge.
Mediation; General Provisions.

Motions; Affidavits.

Motions; Briefs and Memoranda.

When Required.

Form of Briefs, Memoranda, and Appendices.

Contents of Briefs.

Contents of Appendices.

Number of Papers.

Motions; Continuances and Withdrawal.

Motions; Extensions, Enlargements, or Shortening of Time.
Motions; Filing.

Motions; Nonconforming Papers Rejected.

Motions; Notice and Supporting Papers.

Motions; Opposition and Reply.

Motions; to Whom Made.

Orders; Submission of Orders to a Judge.
Orders Grantable by Clerk.

Photography and Broadcasting.

Physical and Mental Examination.

Pleadings; Caption and Title.

Preliminary Injunctions.

Pretrial Conference.

Pretrial Conference Statement.

Pretrial Objections to Proposed Testimony and Exhibits.
Pretrial Order.

Pretrial Status Conference.

Pretrial Status Conference Order.



Numbering of the Local Rules
of a Fictitious Jurisdiction

LR5.

LR66.
LR67.
LR67.
LR67.
LR3s6.
LR34.

LRI.
LR1.
LR4.
LR77.
LR16.
Deiete
LRS.
LR62.
LR16.
LR16.
LR62.

LR54.
LR6S.
LRS.
LR6.
LR6.
LR1.
LR3.
LR16.
LR16.
LR16.
LR16.
LR16.

LR39.

LR83.

Proof of Service.:

Receivers.

Registry Funds; Disbursement.
Registry Funds; Investment.
Registry Funds; Receipt and Deposit.
Requests for Admission.

Requests for Production.

Sanctions and Penaliies for Noncompliance.

Scope of Local Rules.
Service by Mail.
Sessions of the Court.

:Settlement Conference.

Six-Person Juries.

Social Security Cases.

Stays of Execution of State Court Judgments.
Summary Bench Trial; General Provisions.
Summary Jury Trial; General Provisions.
Supersedeas Bonds.

Taxation of Costs; Procedure.

Temporary Restraining Orders.
Three-Judge Court. ‘ ~

Time; Computation of Time Periods.
Time; Extensions of Time by Clerk. "

Title.

Transfer of Civil Actions Among Divisions.
Trial Date; Continuances After Date is Set.
Trial Date; Firm *for Track "A" Cases.

Trial Date; Firm for Track "B" and "C".
Trial Date; Parties Informed of Case Status.
Trial Date; Presumptive.

Use of Exhibits.

Weapons Not Permitted.
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AGENDA II-D-2
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules
FROM: Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 59; Technical
Amendments by the Judicial Conference

DATE: March 15, 1993

For some time the Standing Committee has considered
proposals to amend the various rules of procedure to permit
“technical" amendments without the need for formalized
publication, and transmittal to the Supreme Court and
Congress under the Rules Enabling Act, 28 U.S.C. § 2072,
2075. Under current rules, any correction for a
typographical or spelling error must go through the Judicial
Conference and the Supreme Court, and then to Congress.

At its December meeting in Asheville, the Standing
Committee urged the reporters for the various committees, to
reach some accord on standarized language which could be
used throughout the criminal, civil, appellate, and
bankruptcy rules. We did so. Attached is a draft of an
amendment to Rule 59 which would accomplish the intentions
of the Standing Committee.

This matter is on the agenda for the April meeting in
Washington.
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Advisory Committee on Criminal Rules 1
Rule 59
Spring 1993

RULES OF CRIMINAL PROCEDURE

Rule 59. Effective Date; Technical Amendments

(a) These rules take effect on the day which is 3
months subsequent to the adjournment of thé first regular
session of the 79th Congress, but if that day is prior to
September 1, 1945, then they take effect on September 1,
1945. They govern all criminal proceedings thereafter
commenced and so far as just and practicable all proceedings
then pending.

(b) The Judicial Conference of the United States may
amend these rules to correct errors in spelling, cross-
references, or typography, or to make technical changes
needed to conform these rules to statutory changes.

COMMITTEE NOTE

The Rule is amended to enable the Judicial Conference
to make minor technical amendments to these rules without
having to burdén the Supreme Court and Congress with
reviewing such changes. This delegation of authority will
relate only to uncontroversial, nonsubstantive matters.
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AGENDA II-D-3

Washington, DC
April 22--23, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Filing by Facsimile; Reports to Judicial
Conference

DATE: March 15, 1993

I am attaching for your information a copy of a report
filed with the Judicial Conference by the Committee on Court
Administration and Case Management. The Report recommends,
in part, that the Judicial Conference authorize courts to
adopt local rules to permit filing of papers by facsimile or
other electronic means.

By the time the Committee meets in April, there may be
more news to report on this proposal and whether any
additional action might be taken by the Committee to amend
the Rules of Criminal Procedure. You will recall that
several amendments were recently proposed dealing with use
of facsimile, etc. for transmitting affidavits and warrants.
e.g., Rules 40 and 41. Those amendments have been approved
by the Judicial Conference and approval by the Supreme Court
is expected shortly.
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Agenda F-7
Court Administration/Case Mngt.
March 1993

SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE COMMITTEE

ON COURT ADMINISTRATION AND CASE MANAGEMENT

The Committee on Court Administration and Case Management recommends
that the Judicial Conference:

1.

Recommend that Congress amend 28 U.S.C. § 112 (a) to establish the
Middletown-Wallkill area of Orange County, New York, "or such nearby
location as may be deemed appropriate" as a place of holding court in
the Southern District of New York ........... PPpP- 2-3

(a) Amend the $15 search fee provision of the schedule of fees for the
United States District Courts to read:

“For ; : — I,

every search of the records of the
district court conducted by the clerk of the district court or a deputy
clerk, $15 foriéac € per name or jtem searched." (Shaded area to
be omitted.)

(b) adopt the proposed Search Fee Guidelines for United States
District and Bankruptcy Courts. ............ pp. 3-6

Support the enactment of legislation providing (a) discretionary
authorization to all federal district courts to utilize mandatory or voluntary
arbitration programs and (b) authorization for the 20-district

NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL

NOTICE

CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF




arbitration programs currently allowed under the 1988 arbitration
legislation to continue beyond the sunset date of the
legislation. . .......... ... ... .. ... . .. ... pp. 6-9

Adopt the folIowing resolution:

Effective May 1, 1993, the Judicial Conference authorizes courts to adopt
local rules to permit the clerk to accept for filing papers transmitted by
facsimile transmission equipment or by other electronic means, provided
that such filing is permitted either (a) in compelling circumstances, or (b)
under a practice that was established by the court prior to May 1, 1991,
or (c) on a routine basis (without prior specific approval), if the rules
meet the requirements included in the Technical Guidelines for the
Acceptance of Documents by Facsimile. "~ ....... . pp. 912

Approve a pilot program in the Eastern District of North Carolina for the
use of video conferencing tcchnology to conduct competency hearings
between the court.and the Federal Correction Facility in Butner, North
Carolina. ........... e e e pp- 13
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Agenda F-7
Court Administration/Case Mngt.
March 1993

REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON COURT ADMINISTRATION AND CASE MANAGEMENT

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES

The C;mmittee on Court Administration and Case Management met in La
Quinta, California on December 10-11, 1992. All mcmberé of the Committee were
present with the exception of Judge Roger Wollman (8th Circuit) and Jﬁdge Thomas
Higgins (Middle District of Tennessee). The Chair introduced three nery appointed
members, Judge Richard L. Voorhees (Western District of North Carolina), Judge

Maurice M. Paul (Northern District of Florida) and Magistrate Judge John L. Wagner

- (Northern District of Oklahoma). The Committee was staffed by the following

Administrative Office personnel: Duane R. Lee (Chief, Court Administration Division)
and Robert Lowney (Assistant to the Chief). Also attending from the Administrative
Office were Deputy Director James E. Macklin, Jr. and Charles W. Nihan (Chief, Long
Range Planning Office). The Federal Judicial Center was represented by Director
William W Schwarzer, William Eldridge (Director, Research Division) and Donna
Stienstra (Senior Research Associate). Juliet Griffin (Clerk, Middle District of

Tennessee) and Murray Harris (Former Clerk, Eastern District of Texas) also

participated.

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF




Places of Holding Court

In September 1978, the Judicial Conference established procedures for
consideration of legislation proposing new "plaée’s of holding court" and new judicial
districts. The procedures provide that the Committee on Court Administration and
Case Management may consider such propd‘séls only when approved by both the
affected district court and circuit judicial council, and only after both have filed brief
reports with the Committee summarizing their reasons for approval.

| In July 1992, Chief Judge Charles L. Brieant of the Southcm District of New
York requested that legislation be so‘ught to establish a new place of holding court in
the Middletown-Wallkill area of Orange County, New York, "or such nearby location as
may be deemed appropriate." The Judicial Council of the Second Circuit endorsed the
district’s proposal. (Correspondence is included in Appendix A).

The court cites sevcfal factors in support of its request to establish a new place
of holding court in the Middletown-Wallkill area (west of the Hudsonj. For calendar
year 1991, 322 civil cases involving 527 parties were filed in Orange, Duchess and
Sullivan counties. In the first six months of 1992, there have been 143 filings involving
286 parties. The court believes that the parties involved in these cases would have
been better served by a c\:ourthousc west of the Hudson. In addition to the number of
cases being filed, the court also cites the changing nature of its caseload. The court’s
civil rights docket has expanded with most cases originating in the northern part of the
district. A new place of holding court in Orange County would be more convenient to

the jurors, attorneys and parties of these cases.
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The population of Orange County increased by 17% from 1980 to 1990. In
addition, several federal agencies have increased their presence in the county during
this period of time. A U.S. Probation Office is currently located in Middletown and
several other agencies include the Social Security Administration, the Internal Revenue
Service and the Food and Drug Administration.

Recommendation 1: That the Judicial Conferénce recommend that Congress

amend 28 U.S.C. § 112 (a) to establish the Middletown-Wallkill area of

Orange County, New York, "or such nearby location as may be deemed

appropriate" as a place of holding court in the Southern District of New
York.

Search Fee Guidelines

The Judicial Conference préscribes the fees and costs to be charged and
collected in the United States Courts of Appeals, United States District Courts, United
States Bankruptcy Courts and the Court of Federal Claims; Under the sch\edules of -
fees prescribed for district and bankruptcy courts there currently is a‘ provision for a

$15 fee for searches of court records.! Your Committee has been made aware of

"The District Court provision reads:

(2) For filing a requisition for and certifying the results of a search of the
records of the court for judgments, decrees, other instruments, suits
pending, and bankruptcy proceedings, $15 for each name searched.
(emphasis added)

The bankruptcy court provision reads:

(5) For every search of the records of the bankruptcy court conducted by

the clerk of the bankruptcy court or a deputy clerk, $15 per name or
item searched.



s

complaints from the public to the Administrative Office, judges, and Congress regarding
inconsistencies in the application of the search fee from court to court and the need
for the provision of more specific guidance to clerks in this area.

As a result of these concerns, your Committee asked the Administrative Office
to develop specific guidelines to assist the clerks of district and bankruptcy courts in
administering the fee to be charged for searches. The district and bankruptcy courts
were surveyed to determine their general practices and procedures for imposition of
the fee. The proposed guidelines reflect the results of those surveys to the greatest
extent possible. (The proposed guidelines are ipcluded as Appendix B.)\

In addition to Vadoption of the guidelines, your Committee believes that a
revision of the schedule of fees for the district courts is necessary in order to bring that
schedule’s search fee provision into confo@W with the search fee provision for
bankruptcy courts. At present, the §15 search fee provision for the district courts
requires a certification of the search‘before the fee can be charged.

It is clear fr01“n the ‘distn'ct court surveys that it is the practice of several district
courts to charge the $15.search fee for a search of the court records without a request
for certification of the search. Your Committee believes that there is no reason why
the district courts should have a different search fee structure from the bankruptcy
courts. The imposition of the search fee should not be limited to requests which are
accompanied by a request for certification. Rather, imposition of the search fee should

be based on the amount of time expended by the clerk’s office in finding the requested

information.
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The advent of automated docketing and automated public access to court
information has greatly changed the "search" process. When the process of automating
the federal courts was only partially complete, it was difficult to promulgate any
standards because of the vast differences in the ‘,tim‘c and resources required to conduct
a search between automated and non-automated courts. Now that the vast majority of
courts have been automated, the interpretation of what constitutes a "search" for the |
purposes of assessing a fee is more amenable to standardization.

The proposed guidelines. for the district and bankruptcy courts require imposition
of the $15 search fee for two different types of requests: (1) when the request is made
in writing and requires a written response; and (2) when the search requires a physical
search of the court’s records. . In both of these situations, pe;rformance of the search

requires more than a minimal amount of work by a court employee. In contrast, the

~ guidelines provide that no fee be charged for a single request for a retrieval of basic

information through an automated database or the front of a docket card. In addition,
the guidelines are designed to encourage maximum use of available automated
databases.

Your Committee believes that the proposed guidelines strike a balance between
the public’s right to access to the dockets and the clerk’s office’s need for sufficient
available resources to carry out its important support mission to judicial officers. The

guidelines were developed with the assistance of bankruptcy and district court clerks.



Recommendation 2: that the Judicial Conference

(a) amend the $15 search fee provision of the schedule of fees for the
Umted States sttnct Courts to read

"For every search of the records of the district court conducted by the clerk of
the district. court or a deputy clérk, $15 per name or item searched.”: and

(b) adopt the proposed Search Fee Guidelines for United States District
and Bankruptcy Courts as shown in Appendix B.

Court-Annexed Arbitration

The Judicial Improvements and Access to Justice Act of 1988, Public Law No.
100-702, provided formal statutory authorization to continue the mandatory non-
binding arbitration programs previously piloted by the Judicial Conference in ten
district courts. The Act also permitted the Judicial Conference to designate ten
additional courts to adopt programs of non-binding arbitration with the consent of the
parties only.?

Pursuant to Section 903(b) of the 1988 Act, the Federal Judicial Center has
submitted to Congress a report on the implementation of the Act which includes a
recommendation for enactment of an arbitration provision in title 28, United States
Code, authorizing arbitration in all Federal district courts, to be mandatory or voluntary
in the discretion of the court, without diminishing the authority of individual judges to

manage their assigned cases. The major findings of the Center’s report were that:

’The Act provides for a sunset date of five years after enactment [Nov. 19, 1988]
with the exception of cases referred to arbitration before the date of repeal.
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Arbitration programs provided more timely adjudicative case
resolutions, from two to eightéen months sooner than cases
resolved by trial.

Most parties and attorneys did not view arbitration as a
form of second-class justice.

Large majorities of both clients and attorneys believed the
arbitration program procedures and hearings were fair.

-Arbitration programs can reduce the overall cost of litigation
by reducing costs in cases referred to arbitration that close
before or as a result of the hearing.

The majority of attorneys report no cost or time savings where trial de
novo was demanded; however, parties reported that time and money costs
were generally reasonable.

The majority of cases closed prior to an arbitration hearing, and at
least two-thirds of the arbitration caseload in each district
terminated before returning to the trial calendar.

Of those cases that were arbitrated, the majority demanded
trial de novo, but few reached trial.

The arbitration programs in Florida (Middle), Michigan (Western)
and Missouri (Western) appeared to reduce the time from filing to
disposition. There was no such evidence in the remaining pilot
courts. However, the majority of attorneys in de novo demand
cases did not believe that the arbitration hearing delayed case
resolution. -

Judges overwhelmingly believed that arbitration programs
reduced their caseload burden, but there is no good data
available on whether the number of trials was reduced.

Districts with less than 15 percent of their civil caseload
diverted to arbitration were less likely to result in a
perceived reduction of court burden.

No particular program characteristic led to an overall lack

of program acceptance from the parties. The characteristic
that was most frequently found to be significantly related to

7



attorneys’ perceptions toward arbitration in general and its
ability to produce time and money savings was litigant input
in the arbitration selection process, with more litigant input
associated"“w‘i::h slighmtly‘ morc‘pcgati\(e views. .

Ninety-seven percent of the judges surveyed supported the
expansmn of court-annexcd arbltratlon to ©other courts.

In the past, a majof‘ concern about any mahdato‘r;y referral of cases to an

alternative dispute resdlﬁ‘tion"wmechanism has been that it might interfere with the right

to trial. The FJC study concluded that h'tigants did not see the prbgranﬁs as "significant

barriers" to trial. All programs contained exemption p‘ro‘cgdurc‘s an;i any party not
satisfied with the outcome of the arbitration hearing 1cou:1d deinand trial de novo.

Your Committee supports the Center’s recommendation for legislation
authorizing mandatory and voluntary arbitration in all federal district courts.
Ata minimum; your Committee strongly recommends the enactment of leéislaﬁon
allowing the 20 courts currently authorized to utilize arbitration to continue those
programs beyond the November 1993 sunset date of the 1988 arbitration legislation. In
the past decade many federal and state courts have adopted alternative techniques to
standard procedures for processing civil cases. Studies of different alternative dispute
resolution (ADR) systems réport general satisfaction by participants and, in some cases,
positive effects on litigation cost and delay. Your Committee believes that the
experience to date provides justification for ‘allow‘ing individual federal courts to

institute ADR techniques that best suit the preferences of judges, attorneys and

interested parties.
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The Judicial Conference has consistently supported various alternative dispute
mechanisms, including mandatory court-annexed arbitration. At its September 1987
session, the Conference supported a court-annexed arbitration bill and proposed minor
amendments which, ultimately, were included in the 1988 Act.

The Federal Courts Study Committee also recommended that Congress broaden
statutory authorization for federal courts to adopt local rules establishing dispute
resolution mechanisms that are complementary or supplementary to the traditional civil
pretrial, trial, and appellate procedures. The Committee specifically recommended that
Congress permit, but not require, all district courts to include in their local rules
mandatory mechanisms, including court-annexed arbitration, with limitations on case
types subject to mandatory reference, authorization for motions to exempt cases from
the mandatory procedure, and no limitations on the individual judge’s case management
authority. The former Committee on Judicial Improvements supported this

recommendation, as did the Executive Committee on May 18, 1990.

Recommendation 3: That the Judicial Conference support the enactment of

legislation to provide (a) continued authorization for the 20-district

arbitration programs currently allowed under the 1988 arbitration

-legislation to continue beyond the sunset date of the legislation and

(b) discretionary authorization to all federal district courts to utilize
mandatory or voluntary arbitration programs. -

Amendments To Guidelines For Filing By Facsimile

The Judicial Conference, through its Committee on Court Administration and
Case Management and the Committee on Automation and Technology, has examined

the use of facsimile technology for the filing of court documents over the last several



years. In June 1989, the former Committee on Judicial Improvements recommended
amendments to the Appellate, Civil, and Bankruptcy Rules to provide for local rules
permitting papers to be filed by facsimile transmission or other electronic means,
consistent with guidelines promulgatéd by the Judicial Conference.

Subsequently, the Committees on Automation and Technology and Court
Administration and Case Management, while developing the guidelines required by the
amended Federal Rules, determined that until such time as the technological,
budgetary, and procedural implications of facsimile filings were resolved, the
Conference should authorize the promulgation of local rules permitting the ‘ﬁling of
papers by facsimile only in the most limited circumstances.

In September 1991, the Judicial Conference adopted a resolution implementing
guidelines for the use of facsimile for the filing of court papers. The guidelines took
into consideration the practical and technological constraints regarding the acceptance
of court documents by facsimile, as previously identified by the Committee on Judicial
Improvements. The Conference action was an initial measure, intended to provide a
narrow margin of opportunity for courts to allow the filing of papers by facsimile
transmission. The Conference resolution as adopted is as follows:

Effective December 1, 1991, the Judicial Conference authorizes courts to

adopt local rules to permit the clerk to accept for filing papers

transmitted by facsimile transmission equipment, provided that such filing

is permitted only (a) in compelling circumstances or (b) under a practice
which was established by the court prior to May 1, 1991.
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This resolution serves as guidelines that accompany amendmfants to the Federal Rules
of Appellate, Civil, and Bankruptcy Procedure regarding the acceptance of documents
by facsimile, whicﬁ became cffectjve December 1, 1991.

At its June 1992 meeting, the Committee on Court Administration and Case
Management revisited this issue as it relates to the implementation of the‘ Civil Justice
Reform Act and‘determined that, notwithstanding the practical and economical
problems related to facsimilé use; courts should be allowed to determine at the local
level whether to implement the practice of accepting papers for filing by facsimile
transmission on a routine basis. Several courts have expressed a desire to implement a
local rule to routinely accept papers by this method since the Conference adopted the
more restrictive policy. Therefore, your Committee recommends that the Conferc;ncc
modify the resolution adopted in 1991 to allow courts to adopt by local rule a broader
policy regarding the acceptance of papers by facsimile transmission.

Your Committee recognizes that for many courts, the technological, budgetary,
and procedural problems may continue to pose enough of a hardship as to prevent any
divergence from the guiczelines established in 1991. Those courts that elect to maintain
the existing, narrower guidelines may continue to do so. However, the Committee also
recognizes that those courts with the capability of accepting filings by facsimile on a

more routine basis should be allowed to do so, particularly in consideration of the

obligations placed on both the courts and parties involved in federal litigation under

the Civil Justice Reform Act.

11



Your Committee has further determined that national guidelines to be followed
by courts enacting Jocal rules should be adopted. The specific guidelines for the
technical requirements for equipment, procedures for coininﬁance with the requi;cment
of an original signature,‘filmg proccdufés, and pdtential fees for the service, are

included as 'Appéﬁdix C. Thése“ guideliﬁés were aeveloped with assistance from
appellate, district and banki’uptcy‘clerks. Issues not governed by‘ the guidelines may be
left to the discretion of the courts. A discussion of the issues to be governed by local
policy will be provided, as well. A subcommittee of the Committee on Automation and
Technology has reviewed this recommendation and believes that this issue warrants
further study before a local option allowing acceptance of documents by facsimile is
approved. Your Committee believes sufficient provisions have been included in the
proposed guidelines to‘ address all of the identified concerns and will work with the
Committee on Automation and Technology to attempt to address any specific concerns
it has with the guidelines. Further, the proposed resolution would simply create the
option in those districts that have the inclination and the resources to acéept
documents by this method and would not impose the policy on those courts that object.

Recommendation 4: that the Conference adopt the following resolution:

Effective May 1, 1993, the Judicial Confefence authorizes courts to adopt

local rules to permit the clerk to accept for filing papers transmitted by

facsimile transmission equipment or by other electronic means, provided

that such filing is permitted either (a) in compelling circumstances, or (b)

under a practice which was established by the court prior to May 1, 1991,

or (c) on a routine basis (without prior specific approval), if the rules

meet the requirements included in the Technical Guidelines for the
Acceptance of Documents by Facsimile.
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Video Conferencing of Competency Hearings

At the June 1992 meeting; your Committee tentatively approved the use of video
conferencing technology by the Eastern District of North Carolina for competency
hearings. This action was thé result of a request received from ‘the ‘cou‘rt to apply
video conferencing technology being utilized in seyera@ Judicial Conference approved
pilots, to a specific problem in the Eastern District of North Carolina (Corrcsppndence
is included as Appendix D).

'i‘he court receives many cases from the Federal Correctional Facility at Butner
dealing with the commitment of federal prisoners under 18 U.S.C. §§4245 and 4246.
The Federal Bureau of Prisons concentrates these cases at Butner and another facility
in Springfield, Missouri. The use of a video-conferencing system would alleviate the
need to transport prisoners to the Federal courthouse and, therefore, Improve security.

The court, based upon your Committee’s tentative approval, is in the process of
determining functional specifications and design of a pilot program. Potential funding
for the equipment has not been identified, although the use of Civil Justice Reform Act
funds may be appropriate. In addition, because use of this technology would save
resources of the Federal Bureau of Prisons for the transportation and security of
prisoners and improve overall security, the Bureau may be willing to provide funding
for the purchase‘ and installation of the system and the monthly transmission charges.

Recommendation 5: That the Judicial Conference approve a pilot
program in the Eastern District of North Carolina for the use of video

conferencing technology to conduct competency hearings between the
court and the Federal Correction Facility in Butner, North Carolina.

13



Revision to Juror Qualification Questionnaire

Your Committee believes that the ability to accurately account for Hispanic
ethnicity'on‘ juror qualificaﬁcn questioﬁnaires is vital to satisfy thé policy stated in 28
U.S.C. § 1861 that potential jurors» be selected at random from a representative cross
section of the community. This concern was illustrated fecently in questions raised
during a successful jury cha]lcnge in the District of Connecticut. The court determined
that questionnaires indicating that the respondent was white, but not whether he or she
was Hispanic, should be considered as having been submitted by non-Hispanic white
individuals. As a result, the court’s conclusion regarding the percentage of Hispanics in
the qualified wheel was sigﬂificantly less than the actual percentage of Hispanics of the
voting-age population.

Accurate indications of Hispanic populations are critical because the majority of
courts will be reﬁﬂing their master jury wheels this year and must conduct and report
statistical samplings of their wheels to determine the constituency of the wheels by
racial and sex classifications.

The Judicial Conference at its September 1987 meeting authorized the
Administrative Office, in consultation wi'th your Committee, to make necessary non-
substantive changes in the form of the questionnaire. As a result, your Committee has
approved a revision to the juror qualification form by adding the question “"Are you

Hispanic? separate from the race portion and designating it as Question #11".
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Status Report on the Civil Justice Reform Act

Pursuant to §482(b) of the Civil Justice Reform Act (CJRA), each district court
must, by December 1,‘ 1993, implement a civil justice expense and delay reduction plan.
To date 35 districts have done so. The majority of the remaining courts have indicated
final reports would not be completed until the first quarter of this year. Several of the
remaining districts have indicated that the hiring and spending freeze has delayed the
implementation of their plan. |

Future Reports and Projects

Pursuant to §479(a) of CIRA on or before December 1, 1994, the Judicial
Conference of the United States must prepare a comprehensive report on all plans
received pursuant to section 472(d) of the CJRA.

Pursuant to §104(c) of the Act the Judicial Conference of the United States
must report to Congress on the results of the Demonstration Program on or before
December 31, 1995. The Federal Judicial Center is studying the demonstration
districts. |

Pursuant to §105(c) of the Act, on or before December 31, 1995, the Judicial
Conference of the United Sates must report to Congress regarding the results of the
Pilot Program. This report must include the data gathered and analyzed by the RAND
study.

There are two tasks required by the Act with no specific deadline which the
Judicial Conference of the United States must complete. Both should receive attention

in the coming months. First, pursuant to §479(b), the Judicial Conference must, on a

15



continuing basis, study ways to improve litigation management and dispute resolution
and make recommendatiohs to the distﬁct courts.
/ Seco‘nd‘,Asecti‘on 479(05,(1)' require; thé Judicial Conference to prepare and
periodically revise a Maﬁuél forM Litigatfon Management and‘Cost Delay \Reduction.
The Manﬁal fsi £o‘ baéléd dn the‘experier‘lce of the courts, including the experience of
Demonstratioﬁ Projcct}, ahd the Pilot Program. A volume focusing on individual judge-
based management techniques has been completed by the Federal VJudicial Cenfer.
This volume will be revised as necessary after further experience under the CJRA.
A second volume which will focus on courf wide systems of case management will be
prepared by the Administrative Office and Federal Judicial Center after courts have
had more opportunity to use and evaluate these systems.
Model Plan |

The Model Plan authorized by §477 of the CJRA has been developed through a
joint effort of the Administrative Office and the Federal Judicial Center. The plan
addresses each of the procedures and téchniques. set forth in 28 U.S.C §473, giving
examples of types of programs courts haQe adoptcd to implement the procedure or/
technique. The document contains a discussion of the types of problems or conditions
that are effectively addressed by each yprocedure and technique and the factoré a court
may wish to consider in‘deciding whether a procedure or technique would be useful in
the district. |

The Model Plan has been approved on behalf of the Committee by the

Subcommittee on Case Management and was distributed to all district courts in
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November 1992. The Model Plan was also transmitted to the Committees on the
Judiciary in the Senate and the House of Representatives. Based on the number of
requests for, and questions about, the Model Plan received by the Court Programs
Branch from CJRA advisory groups the document should prove very useful to.those
districts which have not adopted an Expense and Delay Reduction Plan as well as
courts wishing to amend existing plans.

Alternative Dispute Resolution and Differential Case Management Assistance Program

A technical assistance program jointly staffed by an Admixﬁstrative Office and
Federal Judicial Center working group has been initiated. The districts expressing a
current interest in either ADR or Differential Case Management (DCM) assistance in
response to surveys were sent a letter explaining the details of the .assistance available.
Several courts, utilizing funds authorized for CJRA, have already arranged for visits
with or by court experts in both fields. Other courts have requested only written
information, which is being provided.

CJRA Documents on Westlaw

In August, in respense to a request by the Federal Judicial Center, West
Publishing Company agreed to create a CJRA database within WESTLAW. Mead has
indicated an interest in placing the documents in LEXIS, but has not given a final
answer. By February or March 1993, all reports and plans from the early
implementation districts will be available through WESTLAW. The model plan will

also be placed on-line, as will the reports and plans from the non-EID districts as they

are completed.

17



Assistance to Courts and Advisory Groups

As part of the on-going assistance to the courts and CJRA advisory groups,
Federal Judicial Center and Administrative Office staff sent a memorandum to all
district court chief judges and clerks, as well as to all advisory group chairs and
reporters, to advise them on recent implementation developments. As part of this
mailing, each district received a set of tables summarizing the district’s 1992 caseload
statistics.

Status of RAND Study

The RAND Corporation was awarded the contract for an independent study of

pilot and comparison courts under section 105 of the Civil Justice Reform Act (CJRA).

The first phase of its work, the de§clopment of -a finalized study design, was carried
out under a letter contract signed September 11, 1991. This preliminary contract was
replaced by a final contract on May 19, 1992 which incorporates the final study design
approved by your Committee, and extends over the entire term of the study (through
December 31, 1995).

On September 30, 1992, with the approval of your Committee, the contraét of
May 19, 1992, was amended to incorporate an additional, more detailed study of
. Alternative Dispute Resolution (ADR) programs developed by individual CJRA pilot
courts in compliance with §473(a)(6) of the Act. The objective of this amendment was
to ascertain the value of these programs in the achievement of the Act’s aims of cost
and delay reduction, and to document the costs of the programs. The broader

objective was to draw general conclusions about ADR programs in Federal courts
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based on the data from individual districts. This additional study will commence

shortly, so that the research team can take advantage of all site visits for the purposes

of both studies.

Respectfully Submitted

#ﬁ&l’“

Robert M. Parker, Chairman
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John C. Coughenour
J. Thomas Greene
Thomas A. Higgins
D. Brock Hornby
Alan Nevas

Maurice M. Paul
Barry Russell

Jane A. Restani

H. Lee Sarokin
David B. Sentelle
Jerome B. Simandle
Richard L. Voorhees
John L. Wagner
Ann C. Williams
Roger Wollman



Appendix A..........

Appendix B
Appendix C

Appendix D

----------

Appendices

Correspondence regarding the establishment of the Middletown-
Walkill area as a place of holding court for the Southern District
of New York.

Proposed guidelines for the application of the $§15 search fee.
Proposed guidelines for the acceptance of filings by facsimile.
Correspondence regarding the establishment of a pilot for the

video conferencing of competency hearings in the Eastern District
of North Carolina.
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L. RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

DIRECTOR UNITED STATES COURTS
JAMES E. MACKLIN, JR. JOHN K. RABIE}
DEPUTY DIRECTOR WASHINGTON, D.C. 20544 CHIEF. RULES COMMITTEE

SUPPORT OFFICE

[

1 1

ﬁ A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY

February 9, 1993

MEMORANDUM TO CHAIRMEN AND REPORTERS OF THE ADVISORY COMMITTEES
ON RULES

SUBJECT: Filing by Facsimile

On February 2, 1993, I mailed to you a copy of the report of
the Committee on Court Administration and Case Management to the
Judicial Conference. One of the Committee’s recommendations to
the Conference would "authorize courts to adopt local rules to
permit the clerk to accept for filing papers transmitted by
facsimile transmission equipment or by other electronic means ...
if the rules meet the requirements included in the Technical
Guidelines for the acceptance of Documents by Facsimile."

A copy of the "Technical Guidelines" was mailed to you under
separate cover on February 8, 1993.

The Judicial Conference is meeting on March 15-16, 1993.
Judge Keeton has requested that you advise him as soon as
possible if you wish to have the views of your Advisory Committee
on this matter expressed before the Conference acted on the
recommendation of the Committee on Court Administration and Case

i KRy

John K. Rabiej

cc: Honorable Robert E. Keeton
Honorable James J. Barta
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ADMINISTRATIVE OFFICE OF THE
L. RALPH MECHAM

7 R JOHN K. RABIEJ
DIRECTOR leTED STATES COLRTS CHIEF RULES COMMITTEE
MES E. MACKLIN. IR SUPPORT OFFICE
ffépuw DIRECTOR WASHINGTON, D.C. 20544

February 5, 1993

MEMORANDUM TO JUDGE ROBERT E. KEETON

SUBJECT: Attached Material

For your information, I am attaching a copy of Appendix C to
the Judicial Conference’s Committee on Court Administration and
Case Management that I have just received. I had sent the full
report to you on February 2, 1993.

A xEd

John K. Rabiej
Attachment

cc: Chairmen & Reporters of
the Advisory Committees

7—_—’: A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY h
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Agenda F-7 (Appendix C)
Court Administration/Case Mngt.
March 1993

GUIDELINES FOR FILING BY FACSIMILE

L Definitions:

(1)  "Facsimile transmission" means the transmission of a copy of a document
by a system that encodes a document into electronic signals, transmits
these electronic signals over a telephone line, and reconstructs the signals
to print a duplicate of the original document at the receiving end.

(2) "Facsimile filing" or "filing by fax" means the facsimile transmission of a
document to a court or fax filing agency ! for filing with the court. ~

(3) "Fax" is an abbreviation for "facsimile” and refers, as indicated by the
context, to a facsimile transmission or to a document so transmitted.

(4) "Transmission record” means the document printed by the sending
facsimile machine stating the telephone number of the receiving machine,
the number of pages sent, the transmission time, and an indication of
errors in transmission. |

IL Transmission does not constitute filing: Electronic transmission of a document via
facsimile machine or other electronic means does not constitute filing; filing is
complete when the document is filed by the clerk.

' A "fax filing agency" is a private entity (business, law firm, etc.) that receives
facsimile transmissions of documents to be filed with the court. The fax filing agency
acts similar to a messenger service, filing a hard copy facsimile transmission as if it
were the original with the court. The court does not have to maintain facsimile
machines, establish. mechanisms to accept filing fees via fax, or make copies of filed
documents. [See Section VIIL]
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OI.  Technical requirements:

For purposes of these guidelines, in order for courts to accept the filing of
papers by facsimile on a routine basis, the following technical requirements must -
be met. * :

(1)  Facsimile Standards for Courts: "Facsimile machine" means a machine
that can send a facsimile transmission using the international standard for
scanning, coding, and transmission established for Group'3 machines by
the Consultative Committee of International ‘Telegraphy and Telephone of
the International Telecommunications. Union (CCITT), in regular
resolution. "Facsimile machine" also means a receiving unit meeting the
standards specified in this subdivision that is connected to and prints
through a printer using xerographic technology, or a facsimilé modem that
is connected to:a personal computer that prints through a printer using
xerographic technology, Only plain paper (no thermal paper) facsimile
machines may be used, ‘ ! K |

(2)  Facsimile Standards for Senders:

(a) Each sender must have the following equipment standards:
(i)  CCITT Compatibility - Group 3 ?

(i) Modem Speed - 9600-2400 bps (bits per second) with
automatic stepdown ‘

N e e - e

(i) Image Resolution - Standard 203 x 98

(b) A facsimile machine used to send documents to a court shall be
able .to produce a transmission record, as proof of transmission at
the time transmission is completed.

? The Administrative Office will monitor technological advances and will
recommend modifications to these guidelines when necessary.

* Group 3 fax machines are currently the most common, accounting for 97% of

the devices on the market. Group 3 compatibility is mandatory for public applications
at the present time. Group 3 fax can utilize the public telephone network (voice grade
lines) and does not require special data lines. Group 3 fax devices transmit at under 1
minute per page, may have laser printing capability, and use various standard data
compression techniques to increase transmission speed.

2




IV.  Resource Availability: No additional personnel! (FTEs) or funds for equipment
will be made available due to a court’s adoption of a fax filing policy. Courts
should be aware of the potential burdens on the clerk’s office and should
examine thoroughly the potentral impact on the court before adopting a fax
policy.

V. Original Signature: 'The court shall make provisions to meet the requirements
under the Federal Rules for court: documents to bear an ongmal srgnature in
one of the followmg ways: :

(1 ) " The . date the clerk files. the fax copy wﬂl be the date of ﬁlmg, subject to
wrecelpt by the court of a sxgned ongmal within three days or

2) »The 1mage of the ongmal manual s:gnature on the fa:x copy wﬂl constitute
L .an, original signature for all court purposes. The ongmal signed document
‘usha]] not be substltuted ‘except by court order.  The ongmal signed
sdocument. shall be' maintairied by the attorney of recordor the party
tongmatmg the document, for a penod no less than the, maxxmum
allowable time to complete the appellate process. '

V1. Transmission record: The sending party is required to maintain a transmission
record in the event fax filing later becomes an issue.

VII. Fax filing agency as intermediary: A fax filing agency may file pleadings on
behalf of the parties or their counsel. The court should set standards to be met
by any fax filing agency seeking to act in this capacity. The fax filing agency
must also meet the requirements of all applicable statutes and regulations. In
addition, the following requirements shall- apply: -

(1) The fax filing agency acts as the agent of the filing party and not as agent
of the court. A document shall be deemed to be filed when it is
submitted by the fax filing agency, received in the clerk’s office, and filed
by the clerk. Mere transmission or recelpt by the fax filing agency will
not be construed as filing. n

(2)  The fax filing agency must meet all technical requirements under "Part
IIT" of these guidelines.

(3)  Duties of the fax filing agency: The fax filing agency will:

(a)  ensure that additional copies necessary for filing shall be
reproduced;

4 Rule 11, Federal Rules of C1v11 Procedure Rule 9011, Federal Rules of
Bankruptcy Procedure..
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VIII. Cover sheet:

(D

@

)

(b)

(©)

(@)

take the document(s) to the court and file the document(s) with
the court; '

on behalf of the client, attorney or litigant, pay any applicable
filing fee; and

ensure that all documents to be filed with the court shall be on
size 8 1/2 x 11 inch bond.

Each document transmitted to the court shall be accompanied by a cover
sheet, which shall include the following:

(a)
(®)

©
(d)
(e)
®

€y
()
@

court in which the pleading is to be filed;

type of action, e.g., civil, criminal, bankruptcy, or adversary
proceeding "

case title information

case number identification

- title of document(s)

sender’s name, address, telephone number, and fax number
number of pages transmitted including cover sheet
billing .or charge information for court fees

date and time of transmission

The cover sheet shall be the first page transmitted. The cover sheet shall
not be filed in the case, nor shall it be counted toward any page limit
established by the court. :

The facsimile cover sheet is not intended to replace any cover sheet
which the court may require. It is for use by the clerk’s office in
identifying the document and identifying any applicable fees.




IX.  Prohibited documents: The court is free to accept for filing any documents
subject to the local rules, except that bankruptcy courts are prohibited from
accepting petitions or schedules by facsimile transmission.

X. Fees:

Payment of filing fees and any additional charges prescribed by the Judicial

M

Conference for the use of the facsimile filing option shall be paid in a manner
determined by the court.

Filing Fee:

Courts which accept the filing of papers by facsimile on a routine basis
must ensure that filing fees are paid. -

Courts may decide not to allow the filing of complaints by facsimile [see
Section XI1I(6)], thus alleviating the issue of collecting a filing fee. If a
court does allow the filing of complaints by fax, the fee may be paid in
person, by mail, by credit card, * or through use of an escrow account or
advance deposit method, as follows:

(2)

The filing fee, accompanied by a copy of the facsimile filing cover
sheet, shall be deposited with the court not later than three days
after the filing by fax.

If the filing fee is not received by the court within three days after
the filing by fax, the court.shall proceed in the same manner as
required for returned checks, except that no further notice need be
given any party. The bad check fee shall not be assessed.

A three day grace period will be allowed for receipt of direct (non-
credit card or escrow account) payments. Non-receipt of payments
will result in suspension of facsimile privileges, the striking of
pleadings for which fees were not tendered, and any other
penalties deemed appropriate within the discretion of the court.

authorized.

> Use of credit card payment for this purpose is allowed only if otherwise
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Fees for Filing by Fax ¢

(a)  When documents are received on the court’s fax equipment, the
court shall collect the following fees, in addition to any other filing
fees required by law:

For the first ten pages of the document,
excluding the cover sheet and special
handling instruction sheet . ....... $ 5.00

For each additional pége ......... § .75
Any necessary copies to be reproduced

by the court [see Section XII(5)],
foreachpage” ............... $ .50

(b)  No fees are to be charged for services rendered on behalf of the
United States.

XI.  The following are among the issues to be addressed by the courts in local rules:

€y

)

€)

4)

After hours filings: The court may make arrangements for acceptance of
papers filed by fax after business hours, or the court may limit the
acceptance of papers filed by fax to normal business hours. If the court
accepts filings after normal business hours, then the court shall provide
guidelines to determine time and date of filing.

Page limits: The court may limit the number of pages that will be
accepted by fax transmission. The court may consider increasing
permitted document length after normal business hours.

Exhibits: Certain exhibits may not lend themselves to fax filing, and the
court should establish guidelines to handle such situations.

Whether the sender will be notified of receipt or error in transmission:
The court shall provide guidance as to whether it is the responsibility of
the sender to confirm complete and legible transmission, or whether the
court will notify sender of errors.

¢ These fees may be collected once the Judicial Conference approves amendments

to the Miscellaneous Fee Schedules promulgated under 28 U.S.C. §§ 1913, 1914, and
1930.

7 See Miscellaneous Fee Schedules.
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Number of copies to be filed: Whether the party must provide required
number of copies or whether the court will reproduce required number of
copies and charge a fee for reproduction. [See Section XI(2)(a).]

Types of document: The court may limit the types of document that will
be accepted for: ﬁhng by fax [See. Se‘ctions X, XI(1).]-

Legibility: The court may. decide how to address the problems associated
with 111eg1b111ty due to faulty transrmsswn

Whether there are any cxrcumstances under which an incomplete
transmission would be sufficient to fix the filing date.
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AGENDA IT1-D-4
Washington, DC

April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter
RE: Proposal to Renumber Rules of Procedure
DATE: March 12, 1993

Attached is a memorandum concerning a proposal to
develop a uniform numbering system for the Civil and
Criminal Rules of Procedure. The issue has been bubbling in
the Standing Committee for several years. To date, no one
has suggested that the Advisory Committees actively work on
the problen.
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L. RALPH MECHAM E AD M]NBTMTIV-E' OFFICE OF THE JOHN K. RABIEJ
DIRECTOR UNITED STATES COURTS CHIEF, RULES COMMITTEE
JAMES E. MACKLIN, JR. ew L% SUPPORT OFFICE
DEPUTY DIRECTOR WASHINGTON, D.C. 20544

December 2, 1992

MEMORANDUM TO PARTICIPANTS AT THE STANDING COMMITTEE MEETING IN
ASHEVILLE, NORTH CAROLINA

SUBJECT: Renumbering and Reintegration of the Federal Rules

The attached memorandum from Judge Pratt on the renumbering
and reintegration of the Federal Rules will be considered at the

=AU 4

John K. Rabie]
Attachment
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
' OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON . ‘ CHAIRMEN OF ADVISORY COMMITTEES
C ’ 7 KENNETH F. RIPPLE
ETER G. McCABE i APPELLATE RULES ‘
F secﬁnmv SAM C. POINTER, JR.
’ ‘ CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVY
Memorandum BANKRUPTCY RULES

TO: Robert E. Keeton; Members of the Standing Committee, Chairmen
of the Advisory Committees, and Reporters

FROM: George C. Pratt, Chair
Subcommittee on Numerical and Substantive Integration

RE: Renﬁmbering and Reintegration of the Federal Rules

DATE: November 25, 1992

Attached please find a copy of a Memorandum discussing possible
renumbering and reintegration of the Federal Rules. This Memorandum was
distributed to our Subcommittee October 29, 1992. The Subcommittee plans
to meet to discuss this document while we are in Asheville. We intend to
report on our discussion at the Standing Committee meeting.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
. OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE
APPELLATE RULES
g ssc&‘rm € SAM C. POINTER, JR.
CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

MEMORANDUM EDWARD LEAVY

SANKRUPTCY RULES

TO: Subcommittee on Numerical and Substantive Integration

FROM: Daniel R. Coquillette, Reporter
: Mary P, Squiers, Consultant

DATE: October 29, 1992
RE: Renumbering and Reintegration of the Federal Rules

Judge Pratt has asked that the attached Memorandum by distributed to you for your
review and comment. We invite your reactions to this document.

_ As you may recall, the Standing Committee is interested in examining the feasibility
and desirability of renumbering and reintegrating the Federal Rules at its December 1992
meeting in Asheville, North Carolina, with guidance from your Subcommittee. At the June
1992 Standing Committee meeting, we were instructed to prepare options on federal rule
renumbering for the Subcommittee. The attached document consists of four options based
in large part on suggestions and prior memoranda from both Judge Keeton and Judge Prart.
After consideration of the various options by the Subcommittee, we plan to submit its
views and final recommendation to the Standing Committee comfortably in advance of the
December 17 meeting.

Judge Pratt has requested that any comments about the renumbering and
_ reintegration be directed to him by -memorandum, with copies to the other members of the
Subcommittee. After receiving these comments, he will communicate with the
Subcommittee. '

If you have any questions, please call either of us directly at (617) 532-4340 (Dan)
or (617) 552-8851 (Mary).

cc:  Hon. Robert E. Keeton
Joseph F. Spaniol, Jr.



PETER G. McCABE .

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
- JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES

CHARBMAN KENNETH F. RIPPLE
’ APPELLATE RULES
SECRETARY . SAM C. POINTER, JR.
o CIVIL RULES
WILLIAM TERRELL HODGES
CRIMINAL RULES
MEMORANDUM . EDWARD LEAVY
SANKRUPTCY RULES
TO: Subcommittee on Numerical and Substantive Integration
FROM: Daniel R Coquillette, Reporter
Mary P. Squiers, Consultant
DATE: October 29,1992
RE: chumbéring and Reintegration of the Federal Rules
INTRODUCTION

At the Standing Committee meeting of June 18, 1992, we were instructed to -
prepare options on federal rule renumbering for the Subcommittee. The objective is to
~ discuss these options and to express a preference to the Standing Committee before the
December 17 &zmmttee meeting in Asheville, North Carolina. Judge Pratt has requested
that you send your commenits on these options to him, with copies to the rest of the
Subcommittee. We will then draft a report expressing the Subcommittee's
recommendations to the Standing Committee in November. :

We have tried to keep in mind some of the purposes that can be achieved with a
unified system. Most importantly, we want to be sure that all the rules, and cases
interpreting rules, are as accessible as possible to practitioners and the bench, both through

" traditional methods and through the various computer services. In addition, we hope to
- highlight accidental differences among similar rules, with a view toward ultimately
. eliminating these differences. o

Substantive integration could reduce the volume of rules. There is some
needless repetition. There is also value in an internally consistent package of directives.
Regulations will be more acceptable to all if they are better organized. Of course, this
purpose can be partly achieved just by better numbering .

Several issues deserve attention at the outset. The first is whether the computer
services will be able to accommodate changes proposed by the Subcommittee. We
- consulted with both Lexis and Westlaw. Representatives from both companies were

* . understandably reluctant to make any firm commitment until they knew exactly what the

Subcommittee would propose. They were, however, eager to comment and suggested that
- we submit to them the preferred Subcommittee Options. They were very appreciative of
our contacting them at this initial stage.
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Westlaw can make programmatic changes so that users can retrieve information,
even if our system is not Westlaw's ideal choice. We asked about the use of periods,
hyphens, and spacing. Interestingly, a space in the numbering could lead to problems for
Westlaw. For example, simply adding an A in front of all civil rules, separated by a space,
could be problematic. Rule 16 would become: A 16. This search request 1n the Westlaw
system would retrieve any A adjacent to an 16, resulting in a huge number of items being
retrieved, most of which are inapplicable. 1f a user wanted to only search for A 16asa
unit, she would have to use parentheses: "A 16". Westlaw explained that it could prompt

" the user with additional instructions at that point to tell her to insert the parentheses, but itis

an extra, and potentially cumbersome step.

~ Lexis explained that it did not sec any particular problems with hyphens,
spaces, and periods and that, generally, the Lexis system could accommodate any
numbering change. i -

Another issue concerns the work of the Local Rules Project. Many individ_ual
jurisdictions have now been persuaded to fenumber their local rules in conformance with
the suggestions of the Project and the Standing Committee. The Project has suggested, for
example, that a local rule concerning pretrial practice that was originally numbering "27" be
renumbered s "LR16.1," following the structure of the Federal Rules of Civil Procedure.
If the Civil Rules change numbers, these local rules will also have to be changed. This
may not present an insurmountable problem, but it does suggest an argument for retaining
the structure of the existing rule numbering.

. A third issue concerns exactly what rules will be subject to renumbering or
substantive integration. There are many possibilities. For example, the Civil and Criminal
Rules can be renumbered and integrated, without including the other Federal Rules. The
Civil and Crirninal Rules concern courtroom activities at the trial level undertaken by the

" majority of trial attorneys. This reasoning could also lead to incorparating the Rules of

Evidence. One could justify exclusion of the Bankruptcy Rules. These are only used by
bankruptcy practitioners and not by most attorneys in federal court. ‘On the other hand, the
Bankruptcy Rules rely to a great extent on the Federal Civil Rules, so there may be strong

justification for integrating the Bankruptcy Rules with all of the other rules relating to trial

1

_in the federal system. One may want toiinclude Appellate Rules in this integration,

particularly if those are the only remaining unintegrated Rules. Alternatively, one may
conclude that these Rules address a sufficiently different set of circumstances and that they
should remain distinct. . . Lo ‘

Lo S I P )
.~ Aifourth issue concerns the on-going work of the Subcommittee on Style. This
Subcommittee has been extensively involved in a stylistic rewriting of the existing Federal
Rules of Civil Procedure. It is our understanding that they will soon move on to tackle the
s in similar fashion. : Additional changes to the Federal Rules, such as.
renumbering land reintegration, may meet with resistance if undertaken at the same time.

On the other hand, the entire job could be completed simultaneously. -

- Lastly, one may want to consider integrating certain directives found in the
United States Code that are applicable to trial and appellate practice. For example, there are
numerous provisions in Title 28 that bearona civil trial or appeal in the federal system.
There are other related provisions in Title 18 (criminal), Title 21 (drugs), and Title 26
(IRS). On the other hand, such an-endeavor may be perceived as too cumbersome. It also
may be problematic that these provisions were enacted by Congress in a manner distinct
from the rulemaking process so that integrating them may appear to be a usurpation of
Congressional lauthority. If they are only being moved for ease in retrieval, perhaps that
can be better achieved by the publishing companies when they compile texts for
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*  practitioners, as is currently the case. With all these arrangements, it is important that the
_ package does not become 5o large as to be burdénsome to a practitioner, If a civil
itioner has to consult numerous pages of criminal; appellate, and bankruptcy dnecnves
- Just o move between two civil rules, then efficiency may be lost. The opnons outlmed
below do not involve any U.S. ‘Code provxslons
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.. Weare mclumng four opnons that draw heavily on suggestions and prior
memoranda from both Judge Keeton and Judge Pratt. In particular, we draw your attention
to the memorandum of July 6, 1992 to this Subcommittee (Judge Pratt) and the -
memorandum of May 27, 1992 to the Standing Committee (Judge Keeton). If any wish
additional copies of those memoranda, please simply call 617) 552-4340 :

The four options vary from the least ambitious renumbermg scheme ("Opuon 1,A
Letter or Number Prefix"™) to the most ambitious ("Opnon 3, Throw Out the Existing Rules

and Start Over"), with Option 4 added as a discussion gomt ("Do Nothing"). As a practical

matter, we predict that most discussion will center on Option 1 ("A Letter or Number

Prefix") and Option 2 ("Integration of Like Rules"). For this reason, we have provided

- Appendix A, which begins to explore in specific terms how Option 2 might work. In our
op!x;nonea'both Opnon 1 and Option 2 are perfectly feasxble. and Opnon 1 could be easily

achiev ‘

~_ ‘Option 1A Lerter or Number Prefix, Thxs optxon mvolves renumbenng of the
Rules only There are at least four different ways to insert a preﬁx Rt

l) A letter prefix with no prefix for the le Rules "A" could be inserted

. before Appellate Rules, "B" could be inserted before the Bankruptcy
’:Rules, "C" could be inserted before the Criminal Rules, and "E" could be
inserted before the Rules of Evidence. For example, C‘nmmal Rule 29
becomes "C.29" or"C-29" or "C29"

. 2)  Aletter prefix with one for the Civil Rules '[‘hzs is basxcally the same as
o 1), above, except that "C" could be mserted before the Civil Rules and

"D" could be inserted before the al Rules. Fore xample,lCnrmnal

' ~Rule 29 becomes "D.29" or "D-29" or "D29". | -

3) - a): A number preﬁx with: nothmg for thef‘le Rules.h 4 n mbers "1
. through "4" could be inserted before each of the sets \of Rules, with no.
Enmmal Rule 29 becomes

Preﬂx for the Civil Rules.. For example.‘
2.29" or "2-29" or 229",

b A number prefix with'nothing for the Civil Rules. The numbers "2"

. through:"9" can be used in the following amrangement: "2" isithe pre”
for the Criminal Rules; "3"is the pre < for all Evidence Rules now

o .numbered below 401; the Evidence r..ies numbered 401 through 806

~ remain the same; vadence Rules 901 through the end become the 80C

. series; "9" is the preﬁx fqr the Appellate Rules, and, the Bankrupzcy Ruues

tetam theu' present numbers
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4) A number prefix with one for the Civil Rules. The numbers "1" through
*5" could be inserted before each of the sets of Rules. For example,
Criminal Rule 29 becomes "329" or "3-29" or "329".

, An advantage of these options is that the basic number of each of the Rules does
not change. Thus, a practitioner does not have to relearn a new system of numbering.
Another advantage is that, with 1) and 3), above, the numbering of the local rules of the
district courts will not need to be changed. Another possible advantage is that a practitioner
will not need lengthy instruction, or even additional instruction, to retricve the material
from a computer base. | \ :

o An advantage of 3.b) is that if, in the future, rulemakers prefer having a set of
provisions common to all rules, that can be accomplished without changing the other rules:

" They can leave the Civil Rules as they are now and use the 101 through 200
series for the common provisions; or, ‘ . :

They can use the 1 through 100 serizs for the common provisions and the 101
through 200 series for the Civil Rules by adding a "1" prefix for the Civil
Rules. : T |

. Adisadvantage with 2) and 4) above, is that the numbering of the local district
court rules would need to be altered. There is also no particular internal consistency
exnressed by any of these arrangements. As they only involve renumbering, the quantity
of rules is not diniinished. Further, minor but troublesoms variations among like rules are
not highlighted. ' : | - ‘ o

Qption 2, Integration of Like Rules, This option involves integrating like
rules. Similar rules can be integrated and then placed at the beginning of 4 list'of rules.
For example, Civil Rule 1, concerning the scope of the civil rules, could be integrated with
Criminal Rule 1, concerning the scope of the crininal rules. This particular rule needs a
title or designation or prefix to distinguish it from other rules. (E.g., General Rule 1, Rule
1.1, Rule A.1) The other rules can be renumbered in one of at least two ways. First, the
remaining rules can be completely renumbered, consistent with the integrated rules. (E.g.,
Civil Rule 1, 2, 3, Rule 2.1, 2.2,2.3, Rule B.1, B.2, B.3) Another suggestion is to'use
one of the possibilities ontlined in Option 1, above, keeping the numbers as they are now

" and simply deleting those rules that are being ifitegrated in the first portion of the rules. So,

there would be no Rule 1 in the civil rules section and th= civil rules would be‘gm w‘im“Rule
2, concerning one form of action, for which there is no criminal equivalent.

A Boston College'law student, Joseph Centeno, has been very helpful to us in
preparing Appendix A which is attached to this Memoranduin, Essentially, Appendix A is
an initial screening of the Federul Rules to determaine how much integration may be
possible. Specifically, Mr. Centeno was chirged with reviewing the Civil and Criminal
Rules to determine what overlap existed'in general subject matter. He was nct askedto
determine whether the rules that were similar in title, but which varied in substance, should
be substantively integrated. As you can see, there are more than forty existing Civil Rules
that have a potential cognate rule in the Criminal Rules. All of these rules are not exactly

‘identical with each other, nor are they intended to be so in all cases. There may be a large

number, however, that probubiy should be identical in language and function.

One advantage of this option is that it would organize those Federal Rules
which are intended 10 govern all litigants in one place in the Federal Rules. ‘This would
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reduce the actual number of rules and the overall length of the rules. It would also provide
some consistency and logic to the arrangement of the rules.

- . Adisadvantage of this option is that it requires renumbering of most, if not all
of the rules. All practitioners and judges would need to relearn a numbering system. In
addition, a civil hitigant would need to look in two places to determine if there were an
applicable rulée—in the portion of the rules that are applicable in both criminal and civil
cases, and in the portion of the rules that are only for civil practice.

»

. < ¥ Qut the Existing R and starn .’I'hc_exisﬁng
numbering system can be removed and the rules arranged and integrated with no attempt to
preserve any of the éxisting format and structure. This is similar to Option 2 but it assumnes
~ that there is no interest in maintaining the existing rules in the same form as they currently

exist. For example, there can be a section of rules applicable to all litigants as in Option 2.
The remaining rules can become subparts under broad headings or rules. All rules relating
to the commencement of an action, for instance, can be in part 2 of the rules and either

“'numbered sequentially (regardless of whether they are criminal, civil, bankmuptey...), or
organized under broad titles with subparts for different subcategories (e.g., Rule 3:
Motions; subsection a. Civil Motions; subsection b, Summary Judgment Motions;
subsection ¢, Criminal Motions, subsection d, Post Trial Motions; subsection e, Form of
Written Motions and Supporting Memoranda, subsection f, Motions Made at Trial).

. +..»One advantage to this system is that everyone would be starting fresh. -
Preconceived notioris would be inapplicable. Also, rulemaking bodies have fifty years of
_ experiences with the existing system and would have the opportunity to use what has been
learned over the years in formulating the new structure. Another advantage is that the
evidence rules can be easily integrated into the trial rules. The new system could promote
one coherent and logical method and organization for all existing rules, including local

i

]
ol . [

resistance. Noone would know, the numbers for the rules'without new

tion, cases decided.under the old rules would be difficult to retrie

the applicable new nules, a pro frontéd by, the change from the
¢l Rules ¢ Lastly, the rule

of Professional Coriduct to.

p
D .

energy needed 1o complete the task. SR oy

it" position.

Some believe th ‘ 7 flawed to
require "fixing." Even if nted by
Appendix A may be helpfi eful starting
point for the AdyisoryComm ilar
that perhaps they should be'

* This is not an insurmountable problem. The ABA has deve!oped parallel indcxes and citation systems.
th link preccdents under the old Code with the new Modzl Rules.
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Appendix A

What follows is a brief comparison of the Federal Rules of Civil and Criminal
Procedure. First, each of the Civil Rules is listed by number and title with a
: comment as to whether there is a cognate Criminal Rule. The second portion of
T this Appendix lists each of the Criminal Rules with a comment where there is an
equivalent Civil Rule. | |

FEDERAL RULES OF CIVIL PROCEDURE

) B Scope of Rules

Rule 1: Scope of Rules
- Criminal Rule 1: Scope

Rule 2: One Form of Action
- No corresponding Criminal Rule.

I1. Commencement of Action; Service of Process, Pleadings, Motions,
and Orders.

Rule3:. Commencement of Action
- No corresponding criminal rule.

Rule 4: Process
- Criminal Rule 3: The Complaint
- Criminal Rule 4: Arrest Warrant or Summons upon Complaint
"« Criminal Rule 6: The Grand Jury. ‘
- Criminal Rule 9: Warrant or Summons Upon Indictment or Information.

Rule 5: Service and Filing of Pleadings and Other Papers
- Criminal Rule 49: Service and Filing of Papers

Rule 6: Time o
- Criminal Rule 45: Time.

III.  Pleadings and Motions

Rule 7: Pleadings Allowed; Form of Motions
- Criminal Rule 12: Pleadings and Motions Before Trial
- Criminal Rule 47: Motions

Rule8:  General Rules of Pleading
- Criminal Rule 12: Pieadings and Motions Before Trial

Rule 9: Pleading Special Matters
- No corresponding criminal rule.

Rule 10:  Form of Pleadings
. - No corresponding criminal rule.



V.  Perasitions z2d Discovery

Page 7

Rule 11:  Signing of Pleadings, Motions, and Other Papers; Sanctions
-No comspondmg criminal rule.
Rule 12:  Defenses and Ochcncns
‘ -No con-espondmg cnmmal rule.
Rule13: Counterclaim and Cross-Claim
- No corresponding cnmmalmlc o
Rule 14:  Third-Party Practice
-No coxrespondmg criminal rule.
Rule 15:  Amended and Supplemental Pleadings
. - No corresponding criminal rule.
Rule 16:  Pretrial Conferences; Scheduling; Management
- Criminal Rule 17.1: Pretrial Conference
IV. Parties
Rule 17:  Parties Plaintiff and Defendant; Capacity
- No comresponding criminal rule.
Rule 18:  Joinder of Claims and Remedies
" - Nocorresponding criminal rule.
Rule 19:  Joinder of Persons Needed for Just Adjudication
- No corresponding criminal rule.
Rule 20:  Permissive Joinder of Parties
= No corresponding criminal rule.
Rule21: Misjoinder and Non-Joinder of Parties.
.~ =Nocorresponding criminal rule.
Rule 22: Interpleader "
= No corresponding cmmnal rule.
~ Rule23: (lass Actions
- No corresponding criminal rule.
" Rule 23.1: Derivative Actions by Shareholders
- No corresponding criminal rule.
Rule 23.2: Actions Relating to Unincorporated Associations
- No corresponding criminal rule.
-~ Rule24: Intervention |
- No corresponding criminal rule.
Rule 25:  Substitution of Parties
= No corresponding criminal rule.
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-Rule 26:

Rule 27:

Rule 28:

Rule 29: )

Rule 30:
Rule 31:
R@e 32
Rule 33-_:

Rule 34:

~ Rule 35:

Rule 36:

Rule 37:

VI.
Rule 38:

Rule 39:

Rule 40:

Rule 41:

L e

Page 8
General Provisions Governing Discovery
- Criminal Rule 16: Discovery and Inspection.

Depositions Before Action or Pending Appeal
- Criminal Rule 15: Depositions '

Persons Before Whom Depositions May be Taken
- Criminal Rules 15(a) and 15(d): Depositions.

Stipulations Regarding Discovery Procedure
- Criminal Rule 15(g): Depositions by Agreement not Precluded.

Depositions upon Oral Examination
- Criminal Rule 15(a): Depositions

‘Dcpositions upon Written Questions
- Criminal Rule 15: Depositions

Use of Depositions in Court Proceedings
- Criminal Rule 15(e): Depositions

Interrogatories to Parties
- No corresponding criminal rule.

Production of Documents and Things and Entry upon Land

- - Criminal Rule 16(a)(1)XC): Government Documents and Tangibles.

- Criminal Rule 16(b)(1)(A): Defendant Documents and Tangiblcs.
Physical and Mental Examination of Persons |

"« Criminal Rule 16(b)(1)(B): Reports of Examinations and Tests.

Requests for Admission
- No corresponding criminal rule.

Failure to Make or te in Discovery: Sanctions
- Criminal Rule 16(c): Continuing Duty to Disclose
- Criminal Rule 16(d)(2): Failure To Comply With Requests

Trials

Jury Trial of Right
- Criminal Rule 23(a): Trial by Jury

Trial by Jury or by the Court
- Criminal Rule 23: Trial by Jury or By the Court.

Assignment of Cases for Trial
- No corresponding criminal rule.

Dismissal of Actions
- Criminal Rule 48: Dismissal.



Rule 42:

Rule 43:
Rule 44:
Rule 44.1;
Rule 45:
Rule 46:
Rule 47:
Rule 48:-
Rule 49:
Rule 50:
Rule 51:
Rule 5_2:

Rule 53:

Page 9

Consolidation; Separate Trials
- Criminal Rule 8: Joinder of Offenses and Defendants

- Criminal Rule 13: Trial Together of Indxctmcnts or Informations.

Taking of Testimony
= Criminal Rule 26: Taking of Testimony

Proof of Official Record
-Qimina)Ruqu7:?rqofofOfﬁcialRecord

Determination of Foreign Law
- Criminal Rule 26.1: Determination of Foreign Law

‘Subpoena
= Criminal Rule 17: Subpoena

Exceptions Unnecessary
- Criminal Rule 51: Exceptions Unnecessary

Selection of Jurors
- Criminal Rule 24: Trial Jurors.

Number of Jurors - Participation in Verdict
- Criminal Rule 23(b): Jury of Less Than Twelve

%eaal Verdicts and Interrogatories
corresponding criminal rule

Judgment as a Matter of Law in Actions Tried by Jury
- No corresponding criminal rule.

Instructions to Jury: Objection
-No corrcspondmg criminal rule.

Findings by the Court; Judgment on Partial Fmdmgs
-No correspondmg criminal rule.

Masters
- No corresponding criminal rule.

VIL. Judgment

Rule 54:
Rule 55:
Rule 56:

Rule 57:

Judgments; Costs

- Rule 32(b) corresponds to Judgments, but there is no criminal rule for costs.

Default ‘
-No corresponding criminal rule.

Summary Judgment
Cnmma! Rule 29(a): Motion for Judgment of Acquittal.

Declaratory Judgments
- No corresponding criminal rule.

-

o

kg

~ 1}

I

)

==
i



e

1

1

S T

7

3 73 073 ¢

3 73

T3

N I

3 ) 3

Rule 58:

Rule 59:

Rule 60:
Rule 61:
Rule 62:

Rule 63:

Page 10

Entry of Judgment
- No corresponding criminal rule.

New Trials; Amendment of Judgments

- Criminal Rule 33: New Trials. .

ile(.‘{xmmal Rule 32.1: Revocation or Modification of Probation or Supervised
ease. '

- Criminal Rule 35: Correction of Sentence.

Clerical Mistakes and Relief from Judgment or Order
- Criminal Rule 36: Clerical Mistakes

Harmless Error
- Criminal Rule 52: Harmless Error.

Stay of Proceedings to Enforce a Judgment
- No corresponding criminal rule.

Inability of Judge to Proceed
- Criminal Rule 25: Judge; Disability

VIII. Provisional and Final Remedies

Rule 64:
Rule 65:
Rule 6.5.1:
Rule 66:
Rule 67:

Rule 68:

- Rule 69:

Rule 70:

Rule71:

Seizure of Person or Property
- No corresponding criminal rule.

Injunctons
- No corresponding criminal rule.

Security - Proceedings Against Sureties
- No corresponding criminal rule.

Receivers Appointed by Fedéral Courts
- No corresponding criminal rule.

Deposit in Court
- No corresponding criminal rule.

Offer of J u}igment
- No corresponding criminal rule.

Execution

- « No corresponding criminal rule.

Judgment for Specific Acts; Vesting Title
- No corresponding criminal rule.

Process in Behalf of an Against Persons Not Parties
- No corresponding criminal rule.

IX. Special Proceedings
Rule 71A: Condemnation of Property

- No corresponding criminal rule.



Rule 72: .

Rale73:
- . =No corresponding

Method of Appeal from Magistrate to District Judge Under ’I'itlc 28,US.C. §

Rule 74:

Rule 75:

Ruole 76:

Magistrates; Pretrial Ordcrs ‘
- Rule § and 40(a) mspondm rhecnmmalrulcs.

Magistrates; Trial by conscnt and Appeal Options
criminal rule.

636(c)(4) and Rule 73(d)

= No corresponding criminal rule.
Proceedings on Appeal from Magxstrate to District Judgc Undcr Rule 73(d)

= No corresponding criminal rule.

Judgment of the District Judge on the Appeal Under Rule 73(d) a.nd Costs
- No corresponding criminal rule.

X. District Courts and Clerks

Rule 77:

Rule 78:

Rule 80:

District Courts and Clerks
- Criminal Rule 56: District Courts and Clerks

Motion Day
- Criminal Rule 12(c): Pleadings and Motions Before Trial.

Books and Records Kept by the Clcrk and Entries Therein
- Criminal Rule 55: Records.

Stenographer; Stenographic Report or Transcnpt as Evidence
- No corresponding criminal rule.

XL General Provisions

"Rule 81:
Rule 82:
Rule 83:

" Role 84:

Rule 85:

Rule 86:

Applicability in General
- Criminal Rule 1: Scope.

Jurisdiction and Venue Unaffected
- Criminal Rule 57: Rules by District Courts.

Rules by District Courts
- Criminal Rule 57: Rules by District Courts.

Forms

-No con'espondmg criminal rulc
Tit

-{ -ninal Rule 60: Ti: ..

Effective Date
- Criminal Rule 59: Effective Date.
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Rule 1:

Rule 2:

Page 12

FEDERAL RULES OF CRIMINAL PROCEDURE

Scope, -Purpose, and Construction

Scope
- Civil Rule 1: Scope
- Civil Rule 81: Applicability in General

Purpose and Construction

IL Preliminary Proceedings

Rule 3:

~ Rule4:

Rule §:

Rule 5.1:

The Complaint
- Civil Rule 4: Process

Arrest Warrant or Summons upon Complaint
Civil Rule 4: Process

Initial Appearance Before the Magistrate
- Civil Rule 72: Magistrates; Pretrial Orders

Prchxmnary Examination

L)

IIl. Indictment and Information

Rule 6:

Rule 7:
Rule 8:

Rule 9:

The Grand Jury
- Civil Rule 4: Process

The Indictment and the Information

Joinder of Offenses and of Defendants
- Civil Rule 42: Consolidation; Separate Trials

Warrant or Summons Upon Indictment or Information
- Civil Rule 4: Process

IV.  Arraignment and Preparation for Trial

Rule 10:
Rule 11:
Rule 12:

Rule 12.1:
Rule 12.2:

Rule 12.3:

Arraignment
Pleas

Pleadings and Motions Before Trial; Defenses and Objections
- Civil Rule 7: Pleadings Allowed; Form of Motions

. = Civil Rule 8: General Rules of Pleading

- Civil Rule 78: Motion Day
Notice of Alibi

Notice of Insanity Defense or Expert Testimony of Defendant's Mental
condition:

Notice of Defense Based Upén Public Authority




Rale 13:
Rule 14:
Rule 15:
Rule 16:

Rule 17:

Page 13

Trial Together of Indictments or Informations .
- Civil Rule 42: Consohdauon, Scpamc Trials
Relief from Prejudicial Joinder

Depositions

- «Civil Rule 27: Dcposmons Before Action or Pending Appeal

- Civil Rules 28-32

Discovery and Ingﬁon
- Civil Rules 26, 34-37.

Subpoena
- Civil Rule 45: Subpoena

‘Rule 17.1: Pretrial Conference

- Civil Rule 26: Pretrial Confcrcnccs, Scheduling; Management

V. Venue

Rule 18:
Rule 19:
Rule 20:
Rule 21:
Rule 22:

Place of Prosecution and Trial

Transfer Within the District (rescinded)
Transfer From the District for Plea and Sentence
Transfer from the District for Trial

Time of Motion to Transfer

VI. Trial

Rule 23:
Rule 24:
Rule 25:

Rule 26:

Trial by Jury or by the Court
- Civil Rule 38-39, 48

Trial Jurors
- Civil Rule 47: Selection of Jurors

Judge; Disability
- Civil Rule 63: Inability of Judge to Proceed

_Taking of Testimony .
- Civil Rule 43: Taking of Tesnmony

Rule 26.1: Determmznon of Foreign Law

Rule 26.2:

Rule 27:

Qx;!f s

- Civil Rule 44.1: Determination of Foreign Law

Production of Statements of Witnesses

. Proof of Official Record

- Civil Rule 44: Proof of Ofi_icial Record
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Page 14

~ Rule29: Motion for Judgment of Acquittal

- Civil Rule 56: Motion for Judgment of Acquittal
Rule 29.1: Closing Argument’
Rule 30: Instructions
Rule31: Verdict
VII. Judgment

Rule 32:  Sentence and Judgment
- Civil Rule 54: Judgments; Costs

Rule 32.1: Revocation or Modification of Probation or Supervised Release
- Civil Rule 59: New Trials; Amendment of Judgments

Rule33: New Trial
- Civil Rule 59: New Trials

Rule 34:  Arrest of Judgment

Rule3S5: Correction of Sentence
- Civil Rule 59: Amendment of Judgments

Rule 36: Clerical Mistakes
- Civil Rule 60: Clerical Mistakes

VIII. Appeal (Abrogated)

Rule 37: Tgking Appeal; and Petition for Writ of Certiorari (Abrogated)
Rule 38:  Stay of Execution

Rule39:  Supervision of Appeal (Abrogated)

IX. Supplementary and Special Proceedings

Rule 40: Commitment to Another District
- Civil Rule 72: Magistrates; Pretrial Orders

Rule41:  Search and Seizure
Rule42: Criminal Contempt
X. General Provisions

Rule44: Right to and Assignment of Counsel

"Rule45: Time

- Civil Rule 6: Time
Rule 46: Release from Custody



Rule 47:
Rulc448:
Rule 49:

Rule 50:
Rnl_e_Sl:

Rule 52:

Rule 53:
Rule 54:
Rule 55:

Rule 56:
Rule 57:

Rule 58:
Rule 59:

Rule 60:

Page 15
Motions ,
- Civil Rule 7: Pleadings Allowed; Form of Motions

Dismissal
- Givil Rule 41: Dismissal of Actions

Service and Filing of Papers

- Civil Rule 5: Service and Filing of Pleadings and Other Papers

Calendars; Plan for Prompt Disposition

Exce; ptions Unneccssary
- Civil Rule 46: Exceptions Unneccssary

Hannlcss Error zjmd Plain Error
- Civil Rule 61: Harmless Error

Regulation of Conduct in the Court Room

Application and Exception

. Records

- Civil Rule 79: Books and Records cht by the Clerk

Courts and Clerks
- Civil Rule 77: District Courts and Clerks

Rules by District Courts
- Civil Rules 82-83.

Procedure for Misdemeanors and Other Petty Offenses

Effective Date
- Civil Rule 86: Effective Date

Title
- Givil Rule 85: Title

.
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AGENDA IITI-A
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter
RE: Appointment of Evidence Advisory Committee
DATE: March 12, 1993

Attached is a roster of the newly appointed Advisory
Committee on the Federal Rules of Evidence.

Professor Steve Saltzburg will be serving as a liaison
to that Committee.
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ADVISORY COMMITTEE ON EVIDENCE RULES

Chairman:

Honorable Ralph K. Winter, Jr.
United States Circuit Judge
Audubon Court Building

55 Whitney Avenue

New Haven, Connecticut 06511

Members:

Honorable Jerry E. Smith
United States Circuit Judge
12621 United States Courthouse
515 Rusk Avenue

Houston, Texas 77002-2698

Honorable Fern M. Smith

United States District Judge
United States District Court
P.0. Box 36060

450 Golden Gate Avenue

San Francisco, California 94102

Honorable Milton I. Shadur
United States District Judge
United States District Court
219 South Dearborn Street
Room 2388

Chicago, Illinois 60604

Honorable James T. Turner
United States Court

of Federal Claims
717 Madison Place, NW
Washington, DC 20005

Honorable Harold G. Clarke
Chief Justice

Supreme Court of Georgia
Room 572

244 Washington Street, SW
Atlanta, Georgia 30334

Professor Kenneth S. Broun
University of North Carolina
School of Law

CB #3380, Van Hecke-Wettach Hall
Chapel Hill, North Carolina 27599

Area Code 203
773-2353

FAX-203-773-2415

Area Code 713
250-5101

FAX-713-250-5719
Area Code 415
556-4971
FAX-415-556-9291

Area Céde 312
435-5766

Area Code 202
219-9574

FAX-202-219-9997

Area Code 404
656-3472

FAX 404-656-2253

Area Code 919

962-4112 (a.m.)
and

968-2714 (p.m.)

FAX-919-962-1277



ADVISORY COMMITTEE ON EVIDENCE RULES (CONTD.)

Gregory P. Joseph, Esquire
Fried, Frank, Harris,

Shriver & Jacobson

One New York Plaza

New York, New York 10004-1980

James K. Robinson, Esquire
Honigman Miller Schwartz & Cohn
2290 First National Building
Detroit, Michigan 48226

John M. .Kobayashi, Esquire
Kobayashi & Associates, P.C.
1775 Sherman Street, Suite 2100
Denver, Colorado 80203

Liaison Members:

Honorable Wayne D. Brazil
United States Magistrate Judge
United States District Court

450 Golden Gate Avenue

P.0. Box 36008

San Francisco, California 94102

Professor Stephen A. Saltzburg
George Washington University
National Law Center

720 20th Street, NW, Room 308
Washington, DC 20052

Reporter:

Margaret A. Berger

Associate Dean and
Professor of Law

Brooklyn Law School

250 Joralemon Street

Brooklyn, New York 11201

Secretary:

Peter G. McCabe

Secretary, Committee on Rules of
Practice and Procedure

Washington, DC 20544

Area Code 212
820-8052

FAX-212-820-8584

Area Code 313
256-7534

Area Code 303
861-2100

FAX-861-1944

Area Code 415
556-2442

FAX-415-556-3973

Area Code 202
994-7089

FAX-202-994-9446

Area Code 718
780-7941

FAX-718-797-1403

Area Code 202
273-1820

FAX-202-273-1826
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LIATSON MEMBERS

Appellate:

Chief Judge Dolores K. Sloviter

Bankruptcy:

Judge Thomas S. Ellis, III
Civil:
Judge William O. Bertelsman

Criminal:

William R. Wilson, Esquire

Evidence:
Magistrate Judge Wayne D. Brazil

Professor Stephen A. Saltzburg
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AGENDA III-B
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules
FROM: Dave Schlueter, Reporter

RE: Status Report on Proposed Amendments to Federal
Rule of Evidence 412

DATE: March 15, 1993

Attached is a copy of Federal Rule of Evidence 412, as
it was published for public comment. You will recall that
at the suggestion of Judge Keeton, the Committee proposed
amendments to Rule 412 at its October 1992 meeting, with the
understanding that the proposal would receive expedited
consideration.

At its December 1992 meeting, the Standing Committee
considered the Criminal Rules Committee proposal along with
a proposal from the Civil Rules Committee. What emerged
from the meeting was a blend of the two.

An Evidence Committee has now been appointed and will
be handling the Rule from this point on; they are scheduled
to hold hearings on the proposed amendments on March 29th
and May 6th. The Comment period ends on April 15th.
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Office of the Attorney General
Washington, B. ¢ 20530

April 22, 1993

Honorable William Terell Hodges
United States Courthouse

Suite 152

311 West Monroe Street
Jacksonville, Florida 32202

Dear Judge Hodges:

It is my understanding that the Advisory Committee on
Criminal Rules which you chair is scheduled on April 22-23, 1993,
to consider a proposed amendment to Rule 16 of the Federal Rules
of Criminal Procedure. In my relatively brief tenure as Attorney
General, I have not-yet- had the opportunity to fully and
carefully review this amendment. Accordingly, I am respectfully
requesting that the Rules Committee defer any consideration of
amending Rule 16 until I and my staff have had an adequate
opportunity to review and consider both the practical and legal
ramifications -of such an amendment.

I sincerely appreciate your consideration of this request
and look forward to working with you and the Committee in the
future.

Sincerely,
d ,/I 4
Z%/O

Janet Reno
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CHARLER W, EHRHARDT
PROFESBOR (010 LAW
FLORTUA BTATE UNIVRRIEITY
TATLAHABSS, INORITIA 8800

B4 436240

March 23, 1993

Hon. Janet Reno

Attorney General of the United Stataes
Department of Justice

Constitution and Tenth Street NW
Washington, D.Cc. 20530

Dear Janet:

At the suggestion of Judge Donald O'Brien, T am writing
concerning an amendment to Federal Rule of Criminal Procedure 16
which the judge and I have previously discussed and which has been
submitted to Judge William Terrell Hodges, the chair of the
Advisory Committee on the Criminal Rules.

The proposed alternatives seek to solve a problem created in
large multi-defendant cases when in response to a Rule 16 discovery
order, the government takes counsel to a room full of a large
number of documents but does not indicate which, if any, of the
documents are relevant to an individual defendant. Much time is
wasted by counsel reviewing documents having nothing to do with the
Qefendant being represented. In the case of -court-appointed
counsel, -already scarce funds are being expended in a non-
productive manner. Attached are copies of proposals which seek to
remedy this problem by making available to a dafendant. wunon
request, any indexing materials in possession of the government or
requiring  the government to identify documents which nane or
clearly refer to a particular defendant.

I would be happy to work with someone in your office about
this issue if you believe it is appropriate.

Ladd Professor of Evidence
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The Florida State Unlversity
Tallahassce, Florida 32306-1034

College of Law July 14, 1992

Judge Donald E. O'Brien-
U.S, District Court
Post Office Box 267
Sioux City, Iowa 51102

Dear Judge O'Brien:’

I am enclosing the Proposed Amendments to Rule 16 which you
requested that I draft.

There is a proposal (Alternative 1) which requires the
govermment to specifically identify otherwise discoverable
materials which name or clearly refer to a defendant who files such
a request. This amendment does not expand the materials which a
defendant may discover under Rule 16 but only imposes upon the
government the obligation to identify those materials which
specifically name a defendant. Additionally, other documents which

refer to the defendant by an alias or nickname should be
identified.

p .

' Alternative 2 is another approach to the problem. When a case
involves multiple defendants and has voluminous documents, the
government usually will have a method of identifying the docunents
which are relevant to each defendant. If such a method is pre-
existing, this amendment requires the government to produce it on

request. Using this aid, defense counsel can eliminate much wasted
tine.

To -address the concern that the prosecution may in good faith

overlook a single document naming a defendant, I have included a
provision which would deal with this problem. The provision gives
the trial judge the discretion to rule in the interests of justice.
It is modeled on a similar provision of the Florida Rules of
Criminal Procedure, where it has worked well.

LI appreciate the opportunity to provide input on this

important issue. Please let me know if I can be of further
assistance.

Very yo

Charles W. rhéidt
Ladd Professor of Evidence

CWE:jvs
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PROPOSED AMENDMENTS
TO RULE 16

OF THE FEDERAL RULES OF CRIMINAL PROCEDURE
RULE 16(a) (1) (C).

Alternative 1
/

(C) Doouments and Tangible Objects. Upon request of the defendant
the government shall permit the defendant to inspect and copy or
photograph kooks, papers, documents, photographs, tangible objects,
buildingas or places, or coples or portionas thereof, which are
within the possession, custody or control of the government, and
which are material to the preparation of the defendant's defense or
are intended for use by the government as avidence in chief at the

trial, or were obtained from or belong to the def Sndant e

Yaquade s defafiaaieantiangovarneneTEsT At soa et ey any

|+ X a ShT A RS R .‘m‘ e ‘:,,,«. ‘;::a g

s T ceunh S pediyn e o
3 £ R AL e R

COMMENT

Alternative 1 adds a final sentence to the presently existing Rule
16(a) (1) (C) requiring the government to specifically identify
discoverable materials which "directly name the dJdefendant or
clearly refer to the defendant."

Alternative 2

(C) Documents and Tangible Objeots. Upon request of the defendant
the government shall permit the defendant to inspect and copy or
photograph books, papers, documents, photographs, tangible objects,
buildings or places, or copies or portions thereof, which are

within the possession, custody or control of the government, and
which are material to the preparation of the defendant's defense or
are intended for use by the government as evidence in chief at the
trial, or ong to the defendant, HEGHGEHE

: e ther method:sf dindesin
Heexaninationbtiae

COMMENT

Alternative 2 adds a final sentence to Rule 16(a){1)(C) which
encompasses a different approach to the problem. Most prosecutions
of multiple defendants have multiple counts in the indictment. The
government usually has some method of identifying which documents

- are relevant to each of the separate counts. Upon the defendant's

request, this amendment would require the government to produce
such an index or other organizational method, if it already exists.
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RU%E l6(a) (4) .

The court may prohibit the government from introducing in evidence
any of the foregoing material nct disclosed, so as to secure and
maintain fairness in the just determination of the cause.

COMMENT

In order to deal with the inadvertent failure of the government to
identify the materials which directly implicate a defendant, this
-amendment provides that the trial court has wide discretion in
dealing with the matter in order to secure and maintain fairness in
the just determination of the cause. This provision is identical
to Florida Rule of Criminal Procedure 3.220(a) (1) (xiii).

The provision may be unnecessary in light of Rule 16(d) (2) which
seems to provide this same discretion.
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UNITED STATES DISTRICT COURT
CHAMBERS OF
JUDGE JOHN F. KEENAN
UNITED STATES COURTHOUSE
FOLEY SQUARE
NEW YORK, N.Y. 10007

March 16, 1993

The Honorable Sam A. Crow
United States District Judge
United States District Court
111 U.S. Courthouse

401 North Market Street
Wichita, Kansas 67202

Dear Sam:

In connectich with our Subcommittee concerning Video
Arraignment and possible amendments to Federal Rules of Criminal
Procedure 10 and 43, I am enclosing a chart which illustrates the
status of Video Arraignment in the various states throughout the
union.

Dave Schlueter informed me that the subject of video
conferences is being considered at a Meeting of the Judicial
Conference in Washington this week and that there may be a pilot
project in the Eastern District of South Carolina.

In any event from the discussion at last October's
Meeting, I have the impression that the way for us to go is to
permit video proceedings, only with the consent of the defendant.

Accordingly, drafts of an amended Rule 10 and 43,
calling for waivers follow.

Pule 10 of the Federal Pule=z of Criminal Procedurs

L ~-D a pido=-y - - i

shall be amended to read as follows:

Arraignment shall be conducted in open court and
shall consist of reading the indictment or information
to the defendant or stating to the defendant the
substance of the charge and calling on the defendant to
Plead thereto. The defendant shall be given a copy of
the indictment or information before being called upon
to plead. The use of video teleconferencin
technology, where the defendant is not physically
present in court, is consistent with the requirements

of this rule providing the defendant waives his or her

right to be arraigned in open court.







- -

Rule 43 (a) of the Federal Rules of Criminal Procedure
shall be amended to read as follows:

(a) Presence Required. The defendant shall be
present at the arraignment, at the time of the plea, at
every stage of the trial including the impaneling of
the jury and the return of the verdict, and at the
imposition of sentence, except as otherwise provided by

this rule. During pre-trial proceedings, the use of
video teleconferencing technology, where the defendant
is not physically present in court, is consistent with

the presence requirement of this rule providing the
defendant waives his or her right to be arraigned in

open court.

Dave Schlueter further informed me that it is unlikely
that any final action will be taken on our project at the April
Meeting, but I would appreciate any thoughts which you have in
early April.

If there is any desire for a telephone conference on
the subject, please let me know and I will be pleased to set one
up.

Warmest regards and I look forward to hearing from you
and seeing you at the April Meeting in Washington.

Sincerely,

i/

John F. Keenan

JFK:maq
Enclosure

cc: The Honorable William Terrell Hgdges
Professor David A. Schlueter ;







MEMORANDTUM

March 16, 1993

TO: All Members of the Subcommittee
on Video Arraignment d7

FROM: Judge John F. Keena/
RE: Video Arraignment /

I researched LEXIS for federal and state case law,
state codes, state legislation and law review articles regarding
arraignments by video/closed circuit television. The attached
information is separated by state in alphabetical order.

The following chart summarizes the materials. The
chart refers to those states that have addressed video
arraignments.

JFK:maq
Attachment

cc: The Honorable William Terrell Hodges
Professor David A. Schlueter







State Source Year Cite
AK
AZ Atty General Opinion 1985 Ariz. Rule of Crim. Pro. 14.2

CA* Atty General Opinion 1980 63 Op. Atty Gen. Cal. 193

Code 1832 Cal. Pen. Code & 3577 (1iss%z)
Legislation 1992 CA S.B. 1808, CA S.B. 2003;
CA A.B. 2628
co
DC News Article 6/22/92 considering video
arraignment
FL** Law review articles 1984 38 U. Miami L. Rev. 593

1984 38 U. Miami L. Rev. 657
FLA. R. CRIM. P. 3.170(a), 3.130(a); FLA. BAR CODE JUD. COND. Canon
3A(7):; Sardinia v. State, 168 So. 2d 674 (Fla. 1964); Brewer V.
Williams, 430 U.S. 387 (1977); Arraignment by Television, 63
Judicature 396 (1980); Argensinger v. Hamlin, 407 U.S. 25 (1972),

construed in Scott v. Tllinois, 440 U.S. 367 (1979).

KS** Code 1991 K.S.A. @ 22-3205 (1991)







ID** Law review article 1984 38 U. Miami L. Rev. 657

ID Cr. Rule 43.1

IA

LA%* Code 1252 La. C.Cr.P. art. 551, 831~
833 (1992)

Legislation 1990 Act 593, S.B. 211

Act 543, S.B. 284

MD

MA News Article 6/29/92 considering video

arraignment

MN

MT** Code 1292 Mont. Code Anno.,
@ 46-12-201 (1992)

NV#** Code 1991 Nev. Rev. Stat. Ann. @

178.388 (1991)







Ny* Code 1992 Judiciary Law, Article 7-
A; Judicial Administration
NYS CLS Jud @ 218 (1992)
Legislation 1991 1991 NY S.B. 3115
1991 NY A.B. 1361

1822 KY S.B. 8574

w2

1992 NY A.B. 11804
1991 NY S.B. 5557
1991 NY A.B. 8184

1992 NY A.B. 3823-D

News Article 7/26/92

OH Case law 1980 State v. Melzer, Slip Op.
Ct. of Appeals of Ohio,
Fifth Appellate District,
Licking County

OR

PA Law review article 1988 49 U. Pitt. L. Rev. 1159

sSC
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*Denotes video arraignment by consent only.
**Denotes video arraignment by judicial discretion or in some

states by local rules.




£
Er e



Office of the

FEDERAL PUBLIC DEFENDER
for th
Northern Sirstriit of Ohio

PHONE: 216-522-4856 EDWARD F. MAREK
FTS-942-4856 : FEDERAL PUBLIC DEFENDER
FAX: 216-522-4321 \
FTS-942-4321

April 1, 1993

Honorable John F. Keenan
Judge, U.S. District Court
United States Courthouse
Foley Square

New York, NY 10007

Dear Judge Keenan:

I am in receipt of your March 16, 1993 letter regarding video
arraignments and other preliminary proceedings. Upon reflection,
I am persuaded that the rules should not be changed to permit
teleconferencing of arraignments or other pretrial proceedings,
even with consent of the defendant. I fear that often the
defendant's consent will be obtained through the teleconferencing
itself by attorneys who are just appointed at the time of the
particular proceeding or whe do not make an effort to confer with
the defendant in person in advance. I believe these proposed rule
changes will also spawn considerable litigation over whether there
was a knowing waiver, especially where something is said or done at
an arraignment or other pretrial proceeding that later becomes an
issue.

The arguments in favor of teleconferencing, primarily put
forward by the Bureau of Prisons, to me are not convincing enough
to change a practice which has served well over the years. The
presence of the defendant at any court proceeding allows him/her to
understand the dynamics of what is happening to him/her which
cannot be conveyed via teleconferencing. While I am sure that some
defendants, especially those with retained counsel with a full
opportunity to confer with counsel, would be willing to give a
knowing waiver, those defendants who require court appointed
counsel often will only "see" the attorney for the first time at
the very proceeding at which he will be expected to consider giving
a "knowing" waiver.

I look forward to seeing you again in D.C.

Very truly yours,

Edward F. Marek

EFM:keenan. Laj
cc: Honorable Terrell Hodges
Professor David Schlueter

Skylight Office Tower — Suite 750
1660 West Second Street
Cleveland, Ohio 44113-1454
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The Honorable John F. Keenan
U.S. District Court

United States Courthouse
Foley Sguar

New York, N.Y. 10007

re

Dear Judge Keenan:

Your proposed amendments to Rules 10 and 43 appeal to me. The
great majority of the Committee at the last meeting seemed to me to
be unfavorably disposed toward eliminating the right of a defendant
to be present during important stages of a case. And, the feeling
that arraignment and certain other pretrial proceedlngs were
important was surprisingly strong. Thus, your approach to
videoconferencing, focusing on consent of the defendant, appears to
me to be both reasonable and llkely to obtain approval. by a
majority of the Ccommittee.

Although it is true that we generally have to circulate
proposed amendments 30 days prior to a meeting, we could still do
so and put this forward for final approval. If you decide to do
so, you have my full support.

Thanks for doing the work.

Sincerely,

Stephen A. Saltzburg
Howrey Professor of Trial Advocacy,
Litigation and Professional Responsibility

2000 H STREET, N.W. » WASHINGTON, DC 20052
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Honorable John F. Keenan
Judge, U.S. District Court
United States Courthouse
Foley Square

New York, NY 10007

Dear Judge Keenan:

I am in receipt of your March 16, 1993 letter regarding video
arraignments and other preliminary proceedings. Upon reflection,
I am persuaded that the rules should not be changed to permit
teleconferencing of arraignments or other pretrial proceedings,
even with consent of the defendant. I fear that often the
defendant's consent will be obtained through the teleconferencing
itself by attorneys who are just appointed at the time of the
particular proceeding or who do not make an effort to confer with
the defendant in person in advance. I believe these proposed rule
changes will also spawn considerable litigation over whether there
was a knowing waiver, especially where something is said or done at
an arraignment or other pretrial proceeding that later becomes an

issue. .

The arguments in favor of teleconferencing, primarily put
forward by the Bureau of Prisons, to me are not convincing enough
to change a practice which has served well over the years. The
presence of the defendant at any court proceeding allows him/her to
understand the dynamics of what is happening to him/her which
cannot be conveyed via teleconferencing. While I am sure that some
defendants, especially those with retained counsel with a full
opportunity to confer with counsel, would be willing to give a
knowing waiver, those defendants who require court appointed
counsel often will only "see" the attorney for the first time at
the very proceeding at which he will be expected to consider giving
a "knowing" wailver.

I look forward to seeing you again in D.C.

e

Very truly yours,

‘Edward

EFM: keenan. Laj‘ . “
cc: Honorable Terrell Hodges

Professor David Schlueter

Skylight Office Tower — Suite 750
1660 West Second Street
Cleveland, Ohio 44113-1454
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ADVISORY COMMITTEE
OnN

FEDERAL RULES OF CRIMINAL PROCEDURE

PUBLIC COMMENTS ON PROPDSED AMENDMENTS
TO

RULES 16, 29 AND 32

Bpril 22, 1993
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ADVISORY COMMITTEE ON
FEDEROL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENT TO RULE 16(a) (1) (A

I. SUMMARY OF COMMENTS: Rule 16(a) (1) {(Q)

The Committee has received three written commenst on
the proposed amendment to Rule 16(a) (1) (A) (statements by
organizational defendants). RAll three commentators support
the amendment but focus on the issue of what showing, if
any, the defendant orpganization must make in order to obtain
disclosure. One suggests & change in the Committee Note to
the effect that the organizational defendant should not be
reguired to show that an individual was able to legally bind
the defendant. Another advorcates an automatic disclosure
provision. And the third indicates that the disclosure
should also extend to those who the government contends were
in & position to bind the defendant organization.

II. LIST OF COMMENTATORS: Rule 16(¢a) (1) ()

i. David P. Bancrofi, Esq.,S8an Francisco, CA,
4-2-53

2. William J. Benego & Peter Goldberger, NADCL.,
Wash., D.C., 4-1i4-93.

3. Myrna Raeder, Prof., Los Angeles, CA, 4-12-93.

I1I. COMMENTS: Rule 16(a) {(1){)

David P. Bancroft, Esg.
Private Practice

San Francisceo, CA,
April 2, 1993

Mr. Bancroft states that the reference in the Committee
MNote to the process of showing that a particular individual
had the ability to bind the organizational defendant is not
practical; an entity often does not know which agents the
government believes can bind it. He advocates an automatic
disclosure provision ~— based on the government’s claim that
an individual was in a position to bind the entity.

William J. Genego, Esg.

Peter Goldberger, Esqg.

Mational Assocc. of Crim. Defense Lawyers
Washington, D.C.

April 14, 1993
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RAdvisory Committee on Criminal Rules 2
Proposed Amendments to Rule 16{a) (1) (&
May 1992

My. Genegeo and PMr. Goldberger, on behalf of the
National Rsscciation of Criminal Defense Lawyers, endorses
the amendment to Rule 16. But they supgest that the rule be
further modified to require disclosure for statements by
persons who the government contends weer in a position to
bind the defendant orpganization. They note that in some
cases the organization may disclaim that the person was in
such a position but the government will take the oppc51te
positiony the entlty, they suggest, should be able toc obtain
the statement even if it disagrees with the government's
position.

Myrna Raeder

Professoyr of Law

Southwestern Univ. School of Law
Los Angeles, CO

April 12, 1993

Professor Raeder, on behalf of the American Bar
Association, supports the amendment to Rule 16, noting that
in February 19%2, the ABA approved a similar amendment. She
believes, however, that the Committee Note should be changed
to reflect what, if any, burden. might rest on the
organizational defendant to show that the requested
statements were made by a person able to bind the
organization. The Note as currently written does not
specifically address that question but instead leaves it for
the court and the parties to determine that issue.

Professor Raedeyr indicates that the comment is ehtlrely too
ambiguous to ensure that organizational defendants will
routinely receive the statements. She recommends that the
Note reflect that upon request, the government should
routinely produce statements and testimony of individuals
who it may contend at trial bind the orpganizational
defendant. This change, she suggests would be simple to
apply and avoid interpretive issues.
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ADVISORY COMMITTEE OR
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMERT TO RULE 29
I. SUMMARY OF COMMENTS: Rule 29

The Committee has received two comments on the proposed
amendment to Rule 29, One comment merely welcomes the
amendment which would make it clear that the court’s
decision on a reserved motion must be based on the evidence
introduced prior to the motion. The other comment suggests
that either the Rule itself or the Committee Note contain a
notation that the "waiver rule” does not applv: that rule
indicates that if a defendant presents evidence after denial
of a judgment of acquittal at the close of the government’'s
case, he wailves his objection to the denial.

IT. LIST OF COMMENTATORS: Rule 2%

1. William J. Geneg