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CRIMINAL RULES COMMITTEE

MEETING

October 13-14, 1997
Monterrey, California

- PRELIMINARY MATTERS

Opening Remarks and Administrative Announcements by the Chair

Approval of Minutes of April 1997, Meeting in Washington, D.C.

Draft Minutes of Standing Committee Meeting, June 1997.

Criminal Rules Agenda Docketing.

CRIMINAL RULES UNDER CONSIDERATION

A.

Rules Published for Public Comment & Pending Further Review by
Advisory Committee. (Memo):

1.

2.

Rule 6. Grand Jury (Presénce of Interpreters; Return of Indictment)
Rule 11. Pleas (Acceptance of Pleas and Agreements, etc).

Rule 24(c). Alternate Jurors (Retention During Deliberations).
Rule 30. Instructions (Submission of Requests for Instructions).
Rule 32.2. Forfeiture Procedures.

Rule 54. Application and Exception.

Rules Approved by Standing Committee and Pending Before Judicial

Conference (No Memo).

1. Rule 5.1. Preliminary Examination; Production of Witness
Statements.

2. Rule 26.2. Production of Witness Statements, Applicability to Rule
5.1 Proceedings.

3. Rule 31. Verdict; Individual Polling of Jury.




Agenda

Criminal Rules Advisory Committee

October 1997

Rule 33. New Trial; Time for Filing Motion.
Rule 35(b). Correction or Reduction of Sentence; Changed
Circumstances.

Rule 43. Presence of Defendant; Presence at Reduction or
Correction of Sentence.

Rule Approved by Supreme Court and Pending Before Congress
(No Memo)

1.

Rule 58, Procedure for Misdemeanors and Other Petty Offenses.

Repeort of Subcommittee on Victim Allocution Legislation; Possible
Amendments to Rules 11, 32, and 32.1 (Memo).

Proposed Amendments to Rules of Criminal Procedure

1.

Rule 5(c). Initial Appearance Before the Magistrate Judge.
Proposed Amendment (Memo).

Rule 6. The Grand Jury. Legislative Proposal to Reduce Size of
Grand Jury. (Memo)

Rule 11. Pleas. Proposed Amendments re Notice to Defendant of
Relevant Sentencing Information (Memo).

Rule 12.2. Notice of Insanity Defense or Expert Testimony of
Defendant’s Mental Condition. Proposed Amendment Re
Ordering Of Mental Examination For Defendant. (Memo).

Rule 23. Trial by Jury or by the Court. Discussion re Possible
Reduction of Size of Jury. (Memo).

Rule 24, Trial Jurors.

a. Discussion re Possible Amendments re Number of
Peremptory Challenges. (Memo).
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Agenda

Criminal Rules Advisory Committee

October 1997

b. Proposed Amendments re Randomly Selected Petit
and Venire Juries and Deletion of Provision for
Peremptory Challenges. (Memo).

7. Rule 26. Taking of Testimony. Report by Subcommittee re
Taking of Testimony from Remote Location. (Memo).

8. Rule 32. Sentence and Judgment. Proposal to Provide for
Mental Examination of Defendant. (Memo).

9. Rule 43. Presence of the Defendant. Proposal to Permit
Defendant to be Absent During Arraignment. (Memo)

10.  Rules Governing Habeas Corpus Proceedings. (Memo)
a. Rule 8. Proposed Change.
b. Rule 4. Conflict in Deadlines.

Rules and Projects Pending Before Standing Committee and Judicial
Conference

1. Status Report on Legislation Affecting Federal Rules of

Criminal Procedure (No Memo).

2. Status Report on Restyling the Appellate Rules of Procedure.(No
Memo).

3. Status Report on Electronic Filing in the Courts (Memo)

4. Other Oral Reports (No Memo).

DESIGNATION OF TIME AND PLACE OF NEXT MEETING
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Members:
Honorable W. Eugene Davis Area Code 318
United States Circuit Judge 262-6664

556 Jefferson Street, Suite 300
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United States District Judge 435-5590
United States District Court
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United States District Court
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Honorable B. Waugh Crigler
United States Magistrate Judge
United States District Court

255 West:Main Street, Room 328
Charlottesvﬂle V1rg1n1a 22902

Honorable Damel E Wathen
Chief Justice

Maine Supreme Judicial Court
65 Stone Street

Augusta, Mame 04330

Professor Kate St1th

Yale Law. School
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New Haven, Connecticut 06520-8215

Robert C. Josefsberg, Esquire
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25 West Flagler Street

Miami, Florida 33130-1780

Darryl W. Jackson, Esquire
Arnold & Porter

555 Twelfth Street, N.W.
Washington, D.C. 20004

Henry A. Martin, Esquire
Federal Public Defender
810 Broadway, Suite 200
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Assistant Attorney General for the

Criminal Division (ex officio)

Roger A. Pauley, Esquire

Director, Office of Legislation,
Criminal Division

U.S. Department of Justice, Room 2313

Washington, D.C. 20530

September 16, 1997
Doc. No. 1651
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United States District Judge
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MINUTES [DRAFT]
of
THE ADVISORY COMMITTEE
on
FEDERAL RULES OF CRIMINAL PROCEDURE

April 7, 1997
Washington, D.C

The Advisory Committee on the Federal Rules of Criminal Procedure met at the
Thurgood Marshall Federal Judiciary Building in Washington, D.C. on April 7, 1997.
These minutes reflect the actions taken at that meeting.

L CALL TO ORDER & ANNOUNCEMENTS

Judge Jensen, Chair of the Committee, called the meeting to order at 8:30 a.m. on
Monday, April 7, 1997. The following persons were present for all or a part of the
Committee's meeting: ‘

Hon. D. Lowell Jensen, Chair

Hon. W. Eugene Davis

Hon. Edward E. Carnes

Hon. George M. Marovich

Hon. David D. Dowd, Jr.

Hon. D. Brooks Smith

Hon. B. Waugh Crigler

Prof. Kate Stith

Mr. Darryl W. Jackson, Esq.

Mr. Robert C. Josefsberg, Esq.

Mr. Henry A. Martin, Esq.

Mr. Roger Pauley, Jr., designate of the Asst. Attorney General for the Criminal
Division

Professor David A. Schiueter, Reporter

Also present at the meeting were: Hon. Alicemarie Stotler, Chair of the Standing
Committee on Rules of Practice and Procedure; Hon William R. Wilson, Jr., a member of
the Standing Committee and a liaison to the Criminal Rules Committee; Professor Daniel
R. Coquillette, Reporter to the Standing Committee; Mr. Peter McCabe and Mr. John
Rabiej from the Administrative Office of the United States Courts; Mr. Jim Eaglin from
the Federal Judicial Center, Mr. Joseph Spaniol, Consultant to the Standing Committee,
and Ms. Mary Harkenrider from the Department of Justice.
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Advisory Committee on Criminal Rules

The attendees were welcomed by the chair, Judge Jensen, who indicated that the
press of court business had prevented Chief Justice Daniel Wathen from attending the
Committee’s meeting.

IL APPROVAL OF MINUTES OF APRIL 1996 MEETING

Judge Marovich moved that the Minutes of the Committee’s October 1996
meeting be approved. Following a second by Judge Snnth, the motion carried by a
unanimous vote. :

INI. RULES APPROVED BY THE STANDING COMMITTEE AND
FORWARDED TO THE JUDICIAL CONFERENCE

The Reporter informed the Committee that at its January 1997 meeting, the
Standing Committee had approved minor, technical amendments to Rule 58 which
conformed the rule to the Federal Courts Improvement Act. That legislation had amended
18 U.S.C. § 3401(b) and (g) and 28 U.S.C. § 636(a). Those amendments removed the
requirement that the defendant consent to trial before a magistrate judge in those cases
where the defendant is charged with a petty offense, a class C misdemeanor, or an
infraction. The amendments now also permit a defendant to consent to trial before a
magistrate judge in all other cases either orally on the record or in writing. Given the fact
that the amendments simply conformed Rule 58 to the new legislation, the Standing
Committee approved the changes without requiring a public comment period. Mr. Rabiej
indicated that the Judicial Conference had approved the changes to Rule 58 at its Spring
meeting, and that they were currently pending before the Supreme Court.

IV. RULES PUBLISHED FOR PUBLIC COMMENT AND PENDING
FURTHER REVIEW BY THE ADVISORY COMMITTEE

The Reporter informed the Committee that to date, 20 written comments had been
received on the Committee’s proposed changes to the following rules: Rule 5.1
(Preliminary Examination; Production of Witness Statements); Rule 26.2 (Production of
Witness Statements; Applicability to Rule 5.1 Proceedings); Rule 31 (Verdict; Individual
Polling of Jurors); Rule 33 (New Trial; Time for Filing Motion); Rule 35(b) (Correctlon or
Reduction of Sentence; Changed Circumstances); and Rule 43 (Presence. of Defendant;

Presence at Reductlon or Correction of Sentence). In addition, he indicated that the Style |
Subcommlttee of the Standmg Committee had reviewed the proposed changes and had .

submitted its. suggested style changes to the Committee for its consideration.

A.  Rule5.1. Preliminary Examination
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April 1997 Minutes 3
Advisory Committee on Criminal Rules

The Reporter informed the Committee that 12 written comments had been
received on the proposed amendment to Rule 5.1, which would extend the Rule 26
requirement to produce statements at preliminary examinations. Only one of the
commentators opposed the adoption of the amendment. He also indicated that the Style
Subcommittee of the Standing Committee had proposed several changes to the rule but
that as it was published for comment, the Rule mirrored almost identical language in Rules
32.1, 32, and 46. He noted that using different language in Rule 5.1 might cause
confusion in applying the other rules. Following discussion concerning the pending
restyling of all of the Criminal Rules, Judge Carnes moved that the proposed amendment
be forwarded to the Standing Committee as published for comment. Professor Stith
seconded the motion, which carried by a unanimous vote.

B. Rule 26.2. Production of Witness Statements

The Reporter informed the Committee that as of the date of the meeting, 12
written comments had been received on the proposed amendment to Rule 26.2(g) which
would extend the production-of-statements requirement to preliminary examinations
conducted under Rule 5.1, supra. The Style Subcommittee’s suggested changes were
discussed by the Committee, which was inclined to save the proposed changes until all of
the Criminal Rules were restyled. Professor Stith moved that the proposed amendment be
forwarded to the Standmg Committee as pubhshed Judge Carnes seconded the motion
which carried by a unanimous vote.

C. Rule 31(d). Polling of Jury

Following a brief report from the Reporter on the written comments submitted on
the proposed amendment, which would require that whenever a polling of the jurors was
conducted, that each juror be polled individually. Following brief discussion of the
proposed style changes, Professor Stith proposed that the proposed amendment be
forwarded with those changes; Judge Davis seconded the motion. During the ensuing
discussion on the motion, Judge Carnes noted that the suggestion from one of the
commentators concerning the timing of the polling had merit and that perhaps the rule
should be amended to reflect that polling must take place before the verdict is recorded.
That in turn led to additional discussion about whether under the proposed amendment the
judge had any discretion whether to conduct an individual polling. A consensus emerged
that the intent of the proposed amendment was to require individual polling when a polling
is requested or ordered by the court. Thereafter, Judge Smith moved to amend the
motion to read that the rule be amended to reflect that the jury must be polled before it is
discharged. That motion was seconded by Mr. Josefsberg and carried by a unanimous
vote. The main motion to forward the proposed amendment to the Standing Committee,
as amended and restyled, also carried by a unanimous vote.
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D. Rule 33, New Trial

The Committée was informed that of the twelve comments received, ten were
opposed to the proposed change to Rule 33. The Reporter summarized the comments
received and indicated that those in opposition to the proposed amendment argued that
there is no real need for the amendment and that the amendment would in ‘effect reduce

the amount of time for ﬁhng a motion for new. trial: F ollowing brief d1scuss1on concerning
the suggested style changes; Judge Dowd moved that the proposed amendment to Ryle 33

be changed to reflect that motlons fora new, trlal on.grounds of newly 4d1soovered o
evidence must be filed within three years;: rather thantwo vears, as the rule currently. .
provides. Mr. Martin seconded the motlon whlch carried by a unanimous vote.

Thereafter, Judge Dowd moved that the proposed rule, with the style changes, be
forwarded to the Standmg Committee: Mr. Martin seconded the motion which also carried
by a unanimous vote

E. Rule 35(b) Reductlon of Sentence

The Reporter indicated that the Commlttee had received eight written comments
on the proposed amendment to Rule 35(b) which would permit the judge to consider both
pre-sentence and post sentence assistance in deterrmmng ‘whether a defendant had
provided substantial assistance to the government, All eight comments favored the
proposed amendment. Following brief discussion. about the proposed restyhng changes to
the rule, Judge Davis moved that the amendment, as restyled, be forwarded to the
Standing Committee. Judge Dowd seconded the motlon, which carried by a unanimous
vote. :

F. Rule 43(c). Presence of Defendant Not Required

The Reporter informed the Committee that of the nine written comments received
on the proposed amendment to Rule 43, seven commentators were opposed to the
amendment, which would clarify the issue of when the defendant’s presence is required at
various post-sentencing proceedings. Following brief comments by Mr. Pauley who
explained the rationale of the rule, Mr. Martin expressed deep concerns about the
amendment. He noted that Rule 35(b) is the only real hope of sentence reduction and that
the defendant should be present at that proceeding, especially ‘where a different judge is
involved. He recognized the problem and costs of transporting pnsoners to court and
noted that even-where the judge has discretion as to do so, he or she may not require the
defendant’s presence. Following brief. dtscussmns ‘on the proposed style changes, during
which the Reporter indicated that the rule as it now appears had been restyled during a
Standing Committee just several years €arlier; Judge Crigler moved that the proposed
amendment be forwarded as published. Judge Dowd seconded the motion, which carried
by a vote of 7 to 3.
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Advisory Committee on Criminal Rules

V. CRIMINAL RULES CURRENTLY UNDER CONSIDERATION
BY ADVISORY COMMITTEE

A. Rule 5(c). Proposed Change Re Authority of Magistrate Judge to
Grant ‘ ‘
a Continuance

The Reporter indicated that the Committee had received a letter from Magistrate
Judge Ervin Swearingen who recommended, on behalf of the Federal Magistrate Judges
Association (FMJA), that Rule 5(c) be amended to permit a magistrate judge to grant a
continuance for a preliminary examination even in those cases where the defendant does
not consent. The current rule, which conforms to 18 U.S.C. § 3060(c), indicates that only
a district judge may grant such continuances when the defendant does not consent.

The Committee’s discussion of the proposed change recognized that the unless
there was a change to the underlying statute the rule could not be changed. Judge Jensen
suggested, however, that the Committee could discuss the merits of the proposal and that
if it believed that the amendment had merit to forward it to the Standing Committee. Mr.
Josefsberg moved and Judge Crigler seconded, a motion to forward the proposed
amendment the Standing Committee with the recommendation to seek a legislative change
to § 3060(c). The motion carried by a unanimous vote.

B. Rule 6. The Grand Jury

The Reporter indicated that the Department of Justice had proposed two
amendments to Rule 6. The first related to Rule 6(d) concerning the ability of interpreters
to be present during deliberations to assist a deaf juror. And the second related to who
may return the indictment.

1. Rule 6(d). Whe May be Present

The Reporter informed the Committee that Mr. John C. Keeney, Acting Assistant
Attorney General had written to Judge Jensen suggesting a change to Rule 6(c) which
would permit interpreters to accompany a deaf grand jury member into the deliberations.
Judge Dowd raised the question whether the proposed amendment was necessary; he
questioned whether there is now a problem with deaf persons serving on grand juries. Mr.
Pauley responded that there is some concern in the Department that clerks may be
eliminating deaf persons from those eligible to serve on grand juries. Judge Crigler
observed that the same rationale might extend to any other jury members needing
assistance during deliberations; Professor Stith noted the amendment might be a first step
onto the slippery slope. Judge Jensen cbserved that the amendment would potentially open
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the door to grand jury deliberations. Judge Carnes indicated support for the amendment,
noting that deaf persons are generally excluded from the judicial process. He then moved
that the words “when necessary” be changed to read “when needed,” and that the
amendment be forwarded to the Standing Committee for:publication and public comment.
Mr. Martin seconded the motion, which carried by a unanimous vote. It was suggested
that the Advisory Committee Note should reflect the i importance of insuring that any
interpreters accompanying a deaf person into the. deliberation room be rermnded of the
paramount need for maintaining the secrecy of the jury’s dlscussmns

- ‘2‘. ‘"‘ " Rule 6(f). Finding and Return of Indlctment

The Reporter indicated that Mr. Keeny s letter to Judge Jensen also mcluded a
recommendation that Rule 6(f) be amended to avoid the problem of bringing the entire
grand jury tolcourt to return an indictment. Following a bnef dlSCUSSlOIl about proposed
style changes to the amendment, which in the view of some members of the committee
would have made substantive changes, Judge Dowd moved that ;proposed amendment be
forwarded to the Standing Committee. Professor St1th seconded the motlon which carried
byaunammousvote L 3 N A P

BTy

C. Ruleil. Pleas. | o

The Reporter indicated that several interrelated matters affecting guilty pleas and
the sentencing guidelines were on the agenda for the meeting as continuation of
discussions at the Committee’s October 1996 meeting in Oregon. -

1. Rule 11(c)(6); Advice to Defendant Regarding Waiver of Right
: to Appeal

The Reporter stated that at its October 1996 meeting the Committee had approved
an amendment to Rule 11(c) which would require the court to discuss with the defendant
any terms or provisions in a plea agreement which would waive the right to appeal or
collateral attack the sentence. Judge Dowd moved that the proposed amendment be
forwarded to the Standing Committee for publication and comment; Judge Davis
seconded the motion which carried by a vote of 11 to 1.

3. Rule 11(e)(1)(B), (C). Rejection of Plea Agreement.

The Committee engaged in a lengthy discussion concerning several issues arising
from the interplay of the sentencing guidelines, plea bargaining and the court’s role in
accepting or rejecting any resulting plea and plea agreement. Speaking for the
Subcommittee which had been charged with addressing those issues, Judge Marovich
provided a general background discussion of the issues and indicated that the
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subcommittee had addressed three primary areas. First, with regard to the ability of the
court to accept a plea agreement which is outside the sentencing guidelines; although at
least one court has held that the parties are free to reach a sentence agreement which is
outside the guidelines, Judge Marovich indicated that for now the subcommittee believed
it better not to amend the rule to address that issue. Second, he addressed the issues raised
by the decisions in United States v. Harris, 70 F.3d 1001 (8th Cir. 1995) and United
States v. Hyde, 82 F.3d 319 (;9th Cir. 1996). The Commiittee, he noted had already
addressed the Harris decision by considering changes to Rule 11(e)(1)(B) and (C) to
make it clear that an plea agreement under Rule 11(e)(1)(B) is not binding while a
(e)(1)(C) agreement is binding. With regard to the Hyde, he indicated that regardless of
what the Supreme Court decides in Hyde, the Court will probably not address the issue of
what a defendant is'to do if he or she discovers that they have not received the sentence
they thought they had agreed to. Finally, Judge Marovich indicated that the
Subcommittee had considered the question of providing notice tothe defendant and that
Professor Stith had provided some suggestions.

Professor Stith noted that she generally agreed with Judge Marovich’s assessment
of the current problems involving the sentencing guidelines and plea bargaining. She noted
that a real problem exists with regard to providing sufficient notice to the defendant of
what sentencing factors might be considered by the court. She noted that after talking with
a number of prosecutors that there were two possible avenues. First, a rule could be
devised which would permit a defendant to withdraw a plea of guilty if non-noticed
sentencing factors were considered by the court in sentencing. Or, she said, a rule could be
drafted to indicate that a judge could not make any use of non-noticed sentencmg factors.
f

Mr. Martin noted that he generally agreed with Judge Marowch’s descnptlon of
the problems but added that it would be beneficial if the Comrmttee could devise solutions
to the problems of providing fair notice regardmg the role of various sentencmg factors.

Mr. Pauley indicated that the Department of Justice was also concerned about
fairness and that under § 3553(b) the courts are required to impose sentences which
comply with the Sentencing Guidelines, Regarding the issue of notice to the defendant of
what sentencing factors might come into play, he noted that under the old laws, the
defendant generally had no idea what sentence might be unposed Under the Sentencing
Guidelines, the defendant now at least has somé idea of what will happen at sentencing. In
his view, it is not the responsibility of the prosecutor to inform the, defendant of what
sentencing factors might be binding on the court. ‘

Judge Jensen provided a brief overview of the possible amendments to Rule 11 and
that the Sentencing Commission had sent a letter which suggested some minor changes in
the Committee’s proposed language in Rule 11(e)(1)(B) and (C). The Committee agreed
with the suggested changes; Judge Dowd moved that the proposed changes to Rule 11(e)
be approved and forwarded to the Standing Comnnttee Judge Marovich seconded the
motion which carried by a unanimous vote.
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During a brief discussion of the Hyde case pending before the Supreme Court--in
which the Ninth Circuit had held that a plea of guilty was not finally accepted until the plea
agreement was also accepted--a consensus emerged that any possible amendments to Rule
11to address that problem should wait until the Supreme Court had decided the case.

The Reporter 1nd1cated that Mr. Pauley had suggested a change in Rule 1 l(a)(l)
which would change the term “defendant corporation” to: “defendant organization as .
defined in 18:U.8.C..§ 18.” Judge Carnes moved proposed amendment to Rule 11(a) be.,
approved and forwarded to the Standing Comrmttee Judge Dowd seconded the motion, |

Whlchcarnedbyaunammousvote' ST O S P A PR Wm R

Judge Jensen thanked the Subcomrmttee s for 1ts work wh1ch he beheved had
been very helpful to the Committee, and asked them to, continue: therr study of Rule 11
issues. : ,

D. Rule 24(c). Retention of Alternate Jurors Durirrg Deliberations

The Reporter indicated that as a result of the Comnnttee s action at its October
1996 meeting, he had drafted proposed changes to Rule 24(c) which would permlt the
court to retain alternate jurors--who do not replace jurors--during the deliberations. The
suggested changes, he noted, had resulted from United States v. Houlihan, 92 F.3d 1271
(1st Cir. 1996) where the First Circuit concluded that the trial judge committed harmless
error in not discharging the alternate jurors. Mr. Pauley suggested that the Committee
Note recognize more clearly the potential tension that may exist between Rule 23 ®),
which permits-a verdict of less than 12'jurors, and the proposed change ‘which would
permit the judge to substitute a juror who, could not continue to serve during the ;
deliberations. He suggested that in that case the preferred method would be to continue
with only. 11 jurors. -1t was also suggested that the Committee Notc reflect that it is
assumed that courts will instruct the alternates not to discuss the ¢ gase amongst themselves
and that it might be helpful to rexplam in the Note. what the term ° retam means in the
Rule. Finally, the Commiittee discussed the proposed style changes from the Style
Subcommlttee of the» Standmg Comrmttee T S

Judge Cames moved that the proposed amendment to Rule 24(c) as restyled be
approved and forwarded to the Standing Committee. Judge Smith seconded the motion
which carried by a unanimous vote.

D. Rule 26. Taking of Testimony -

The Reporter informed the Committee that he had drafted a proposed amendment
to Rule 26 to reflect the Committee’s action at the October 1996 meeting, which would

1

=
=

+

g-m-w-a
|- S—

N T

£
i

7

]

e
| S—

1

-

e Ml

Iy
«

r

ol

N B




3

r— 1

1

3

gm.-

|

«‘i
%

I

3

™ 7j

April 1997 Minutes ‘ 9
Advisory Committee on Criminal Rules

conform that rule to Civil Rule 43. The latter rule permits the taking of testimony through
means other than simply oral testimony in court, e.g., through the use of sign language and
transmission of testimony from outside the courtroom. Judge Dowd moved that the
proposed amendment to Rule 26 be forwarded to the Standing Committee, Mr. Josefsberg
seconded the motion, which carried by a unanimous vote. Several Committee members,
however, noted that as drafted, the proposed amendment to Rule 23 only covered the
issue of “oral” testimony in the courtroom and the important issue of transmission of
testimony into the courtroom. The proposed amendment was thereafter withdrawn from
the list of those being forwarded to the Standing Committee with the understanding that
the issue would be on the Committee’s agenda for the Fall 1997 meeting. . Judge Jensen
indicated that he would appoint a subcommittee to study the question in preparation for
that meeting. 4

E. Rule 30. Instructions

The Reporter informed the Committee that Judge Stotler had suggested a possible
change to Rule 30 concerning the timing of submitting requested instructions. She had
noted that a number of courts are inclined to require, or permit, counsel to file their
requests pretrial and although the Committee had earlier rejected a proposed change
which would have provided a uniform rule requiring early filing, she recommended that
the rule be changed to permit courts to require early filing of requests. The Committee
briefly discussed the Reporter’s draft changes and the Style Subcommittee’s suggested
changes. Ultimately, Judge Dowd moved that the amendment be forwarded, as restyled, to
the Standing Committee for publication and comment. Judge Smith seconded the motion
which carried by a unanimous vote. :

F. Rule 32.2. Forfeiture Procedures

The Reporter provided a brief review of the Committee’s previous consideration
of the Department of Justice’s proposed new rule on forfeiture procedures-—-Rule 32.2--
which would replace several existing rule provisions and provide a more detailed guide on
forfeitures. He noted that as a result of the Committee’s discussion at its October 1996
meeting the Department had redrafted the rule and that the Style Subcommittee had
recommended a number of changes to the draft..

Mr. Pauley briefly explained the redrafted rule and noted that the Department was
satisfied that the new rule would not violate the Seventh Amendment rights of any third
persons whose property might be forfeited. He also noted that under the proposed rule the
jury would not have a role in decisions regarding forfeiture, just as the jury is currently not
involved in other sentencing issues. Drawing the Committee’s attention to subdivision (b)
of the new rule, he noted that the Department had presented alternative provisions dealing
with the situation if no third party filed a petition claiming an interest in the property to be
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forfeited. The first alternative, he explained, would provide that if no third party petition
was filed that it would be presumed to be the property of the defendant(s) and would be
forfeited in its entirety. The second alternative would prowde that if no third party files a

petition, :the property .may. be forfeited 'in it. entirety only if the court finds that .the .
defendant had.possessory or legal interest in the property. Followmg brief discussion, .«
Judge 'Cames moved :that the Commlttee adopt the second altematlve Judge Cngler:

seconded, the motlon whlch c“arned by a majonty vote

the proposed style changes section: by »sectlon, noting that some of the proposed changes
would make Substantive changes' mﬂ‘phewrule Durmg that discussion, a number of mmor
changes were made to the draft rule. ‘

A number of the Committee’s members observed that the proposed new rule
would dramatically change the procedures for dealing with forfeitures in criminal trials but
believed that the rule should be forwarded for publication. Ultimately, Judge Marovich
moved that the rule as modified and restyled be forwarded to the Standing Committee.
Judge Davis seconded the motion which carried by a unanimous vote.

G. Rule 54(a). Application of Criminal Rules

The Reporter informed the Committee that Mr. Pauley had recommended that

Rule 54(a) be amended to delete the reference in the rule to the District Court in the Canal

Zone, which no longer exists. Following brief discussion about whether the references to
the Courts of Appeals and the Supreme Court should be deleted (which was ultimately
rejected), Judge Davis moved that the amendment be forwarded to the Standing
Committee. Judge Crigler seconded the motion which carried by a unanimous vote.

VL. ORAL REPORTS; MISCELLANEOUS
A. Status Report on Crime Control Act

Mr. Rabiej informed the Committee that a proposal in the Crime Control Act
would provide for six-person Junes in criminal trials. A number of members were of the
view that any changes to the size of juries should be first addressed under the provisions of
the Rules Enabling Act and that the matter should be added to the Committee’s Fall 1997
meeting. There was also discussion concerning changing the number of peremptory
challenges available to the prosecution and the defense. Ultimately, Judge Dowd moved
that those two issues be added to the Fall 1996 agenda Mr. J osefsberg seconded the
motion which carried by a unanimous vote. ~

Mr PauIey and Mr Stefan IC sella also of the Department of Justlce addressed -
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There was also some brief discussion about legislative proposals which would
reduce the size of grand juries. That item will also be added to the October 1997 agenda.

B. Status Report of Proposed Changes to the Rules of Evidence

Judge Dowd, as the Committee’s liaison to the Evidence Committee, reported that
the Committee was considering a number of possible changes to the Rules of Evidence
and that he would keep the Committee apprised of further developments.

VHI. DESIGNATION OF TIME AND PLACE OF NEXT MEETING

The Committee decided to hold its next meeting in Monterey, California on

October 13 and 14, 1997.

Respectfully submitted

David A. Schlueter
Professor of Law
Reporter
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Draft Minutes of the Meeting of June 19-20, 1997
Washington, D.C.

The mid-year meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held in Washington, D.C. on Thursday and Friday, June 19-20, 1997. The
following members were present:

Judge Alicemarie H. Stotler, Chair
Judge Frank W. Bullock, Jr.

Judge Frank H. Easterbrook
Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch

Gene W. Lafitte, Esquire

Judge James A. Parker

Alan W. Perry, Esquire

Sol Schreiber, Esquire

Judge Morey L. Sear

Chief Justice E. Norman Veasey
Acting Deputy Attorney General Seth P. Waxman
Judge William R. Wilson

Alan C. Sundberg, Esquire was unable to be present. Mr. Waxman was able to attend the
meeting only on June 19. Ian H. Gershengorn, Esquire and Roger A. Pauley, Esquire represented
the Department of Justice on June 20.

Supporting the committee were: Professor Daniel R. Coquillette, reporter to the
committee; Peter G. McCabe, secretary to the committee; John K. Rabiej, chief of the Rules
Committee Support Office of the Administrative Office of the United States Courts: Mark D.
Shapiro, senior attorney in that office: and Patricia S. Channon, senior attorney in the Bankruptcy
Judges Division of the Administrative Office.

Representing the advisory committees at the meeting were:

Advisory Committee on Appellate Rules -
Judge James K. Logan, Chair
Professor Carol Ann Mooney, Reporter

Advisory Committee on Bankruptcy Rules -
Judge Adrian G. Duplantier, Chair
Professor Alan N. Resnick, Reporter

Advisory Committee on Civil Rules
Judge Paul V. Niemeyer, Chair
Professor Edward H. Cooper, Reporter
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Advisory Committee on Criminal Rules
- Judge D. Lowell Jensen, Chair
Professor David A. Schlueter, Reporter
Adwsory Committee on Evidence Rules
Professor Damel J. Capra; Reporter

Also participating in the meeting were: Joseph F. Spaniol, Jr. and Bryan A. Garner,
consultants to the committee; Mary P. Squiers, project director of the local rules project; and
James B. Eaglin, acting director of the Research Division of the Federal Judicial Center.

INTRODUCTORY REMARKS

Judge Stotler reported that the Judicial Conference had submitted its final report to the
Congress on the Civil Justice Reform Act. She stated that the committee at its January 1997
meeting had been presented with a proposed draft of the Conference’s report, prepared by a
subcommittee of the Court Administration and Case Management Committee (CACM). - The
members had expressed a number of serious concerns with the document, which were later
conveyed informally to the Administrative Office and CACM. As a result, the final Judicial
Conference report was adjusted in several respects.. Judge Stotler pointed out that the report

included a number of specific recommendations concermng the Federal Rules of Civil Procedure.

Judge Stotler reported that the Judicial Conference atits March 1997 session had
approved the committee’s recommended changes in the civil and criminal rules to conform them
to recent statutory amendments to the Federal Magistrates Act. The changes had been sent to the
Supreme Court for actlon on an expedlted baS1s 2 Lo

APPROVAL OF THE M]NUTES OF THE LAST MEETING
The committee voted without objectlon to approve the minutes of the last meeting,
held on January 9-10, 1997.
REPORT OF THE ADMINISTRATIVE OFFICE
Mr. Rabiej presented the report of the Administrative Office (AO), which consisted of:
(1) a description of recent legislative activity; and (2) an update on various administrative steps

that had been taken to enhance support services to the rules committees. (Agenda Item 3)

He reported that many bills had be¢n introduced in the Congress that would amend the
federal rules directly or have a substantial impact on them. He described several of the bills,
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covering such diverse matters as grand jury size, scientific evidence, composition of the rules
committees, offers of judgment, protective orders, cameras in the courtroom, forfeiture
proceedings, and interlocutory appeals of class certification decisions.

Judge Stotler pointed out that Mr. Rabiej and the rules office had prepared written
responses to the Congress setting forth the Judiciary’s positions on these various legislative
initiatives. She emphasized that the AO had prepared the responses in close coordination with
the chairs and reporters of the Standing Committee and advisory committees. All the letters had
been carefully written and approved, and the judiciary’s positions had been formulated under
very tight deadlines.

One of ‘thgle members suggested that it might be productive for individual members of the
rules committees to contact their congressional representatives on some of the legislative
proposals. Judge Stotler responded that she would be pleased to take advantage of the services of
the members.

- REPORT OF THE FEDERAL JUDICIAL CENTER

Mr. Eaglin presented an update on the Federal Judicial Center’s recent publications,
educational programs, and research projects. (Agenda Item 4) Among other things, he reported
that the Center was in the process of updating the manual on scientific evidence and hoped to
have a new edition ready by the middle of 1998. He also pointed out that the Center was in the
process of conducting a detailed survey of 2,000 attorneys to elicit their experiences with
discovery practices in the federal courts. The results would be presented to the Advisory
Committee on Civil Rules at the committee’s September 1997 meeting.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Logan presented the report of the advisory committee, as set forth in his
memorandum and attachments of May 27, 1997, and his memorandum of June 10, 1997
(Agenda Item 8).

He reported that the advisory committee had completed its style revision project to clarify
and improve the language of the entire body of Federal Rules of Appellate Procedure. It now
sought Judicial Conference approval of a package of proposed style and format revisions
embracing all 48 appellate rules and Form 4. The comprehensive package had been developed
by the committee in accordance with the Guidelines for Drafting and Editing Court Rules and
with the assistance of the Standing Comm1ttee s Style Subcommittee and its style consultant,
Bryan A. Gamer.
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Judge Logan stated that the public comments received in response to the package had not
been very numerous, but they were very favorable to the revisions. He noted that judges and
legal writing teachers had expressed great praise for the results of the project, and many judges
had also commented orally that the revised rules were outstandmg Only one negat1ve comment
had been recelved durmg the pubhcatlon penod | ‘

Rules Wzth Substantzve Changes
.. FEp.RAPRP.Sand5.1

Judge Logan reported that the Standing Committee had tentatively approved proposed
consolidation of Rule 5 and Rule 5.1 and revisions to Form 4 at its June 1996 mieeting, after the
package of rules revisions had been published. Accordingly, these additional changes were
published separately in August 1996.

Judge Logan pointed out that Rule 5 governs interlocutory appeals under 28 U.S.C.
§ 1292(b), while Rule 5.1 governs discretionary appeals from decisions of magistrate judges
under authority of 28 U.S.C. § 636(c). The advisory committee had not contemplated making
substantive changes in either of these two rules. But when the Advisory Committee on Civil
Rules proposed publication of a new Civil Rule 23(f), authorizing discretionary appea.ls of class
certification decisions, the appellate committee concluded that a conforming change needed to be
made in the appellate rules. It decided that the best way to amend the rules was to consolidate
rules 5 and 5.1 into a single, generic Rule 5 that would govern all present, and all future,
categories of d150retlonary appeals. In late 1996, the Congress enacted the Federal/Courts -
Improvements Act of 1996, which eliminated appeals from maglstrate ]udges to d1$u'1<:t judgesin
§ 636(c) cases and made Rule 5.1 obsolete. SRR

Judge Logan said that following publication the advisory committee added language to
paragraph (a)(3) to specify that the district court may amend its order to permit an appeal ‘either
on its own or in response to a party’s motion.” It also added the term “oral argument” to the
caption of subdivision (b), made other language changes, and included a reference in the
committee note to the Federal Court Improvements Act of 1996.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED R. Arp P 22

Judge Logan reported that the Anti-Terrorism and Effectlve Death Penalty Act of 1996
had amended Rule 22 directly. Tt also created two statutory inconsistencies. First, it extended
the statutory habeas.corpus requirements, including the requirement of a certificate of
appealability, to proceedings under 28 U.S.C. § 2255. Accordingly, the caption to Rule 22, as
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enacted by the statute, was amended to refer to 28 U.S.C. § 2255 proceedings. But the text of the
rule made no reference to 28 U.S.C. § 2255. Second, the statute created an inconsistency
between 28 U.S.C. § 2253, which provides that a certificate of appealability may be issued by “a
circuit justice or judge,” and Rule 22(b), which provides that the certificate may be issued by “a
district or circuit judge.” It was therefore unclear whether the statute authorizes a district judge
to issue a certificate of appealability.

Judge Logan said that he had made telephone calls and had sent letters to the Congress
when the legislation was pending, pointing to these drafting problems and offering assistance in
correcting them. The Congress, however, had not shown interest in correcting the
inconsistencies. Following enactment of the statute, additional attempts had been made to.
ascertain how the Congress would like to have the ambiguities resolved. Again, no direction was
received, other than a suggestion that the problem should be resolved by the courts. Through
case law development, three circuits have construed the reference in 28. US.C.§2253t02

“circuit justice or judge” to include a district ]udge The advisory committee followed that case
law in revising the rule.

Judge Logan stated that the advisory committee had worked from the text of Rule 22, as
enacted by the Congress, and had made several style improvements in it. It also recommended
three substantive changes in subdivision (b) to eliminate the statutory inconsistencies.

1. The rule would be made explicitly applicable to 28 U.S.C. § 2255 proceedings.

2. The rule would allow a certificate of appealability to be issued by “a circuit justice
or a circuit or district judge.”

3. Since the rule would now govern 28 U.S.C. § 2255 proceedings, the waiver of the
need for a certificate of appealability would apply not only when a state or its
representative appeals, but also when the United States or its- representatlve
appeals.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED.R. Arp. P. 26.1

Judge Logan said that Rule 26.1, governing corporate disclosure statements, had been
amended only slightly after publication. The advisory committee, for example, substituted the
Arabic number “3" for the word “three.” The proposal had been coordinated with the Committee
on Codes of Conduct.
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The committee voted without objection to approve the proposed amendments and
send them to the J udxclal Conference. :

FED.R. APP.P. 27

Judge Logan stated that after publication the advisory committee had made a substantive
change in Rule 27, dealing with motion practice. In paragraph (2)(3)(A), the committee provided
that “[a] motion authorized by rules 8, 9, 18, or 41 may be granted before the 10-day period runs
only if the court gives reasonable notice to the parties that it intends to act sooner.” The *
committee was of the view that if a court acts on these motions it should so notify the ‘parties.

The committee voted without ob]ectlon to approve the proposed amendments and-
send them to the Judicial Conference. ‘

FED. R. APP. P 28

Judge Logan stated that the advisory committee had made no changes in the rule, dealmg
with briefs, after publication.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED.R. APP.P. 29

Judge Logan reported that the only significant change made in Rule 29 (brief of an
amicus curiae) following publication was to add the requirement that an amicus brief must
include the source of authority for filing the brief.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED.R. Arp.P. 32

Judge Logan said that following publication the advisory committee had made a few
changes in Rule 32, governing the form of briefs.

The committee decided to retain 14-point typeface as the minimum national standard for
briefs that are proportionally spaced. It had received many comments from appellate judges that
the rule should require the largest typeface possible. But it then ameliorated the rule by giving
individual courts the option of accepting briefs with smaller type fonts.
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One of the members pointed out that the object of the advisory committee was to have a
rule that governed all courts, making it clear that a brief meeting national standards must be
accepted in every court of appeals. There was, however, substantial disagreement as to what the
specific national standards should be. The compromise selected by the advisory committee was
to set forth the minimum standard of 14-point typeface—meeting the needs of judges who want
large type—but allowing individual courts to permit the filing of briefs with smaller type if they
so chose. ‘

Judge Logan pointed out that the advisory committee had eliminated the typeface
distinction between text and footnotes and the specific limitation on the use of boldface. He
added that the rule as published had included a limit of 90,000 characters for a brief. The
advisory committee discovered, however, that some word processing programs counted spaces as
characters, while others did not. Accordingly, the committee eliminated character count in favor
of a limit of 14,000 words or 1,300 monofaced lines of text. He pointed out that a 50-page brief
would include about 14,000 words.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED.R. ApPP.P. 35

Judge Logan reported that the advisory committee had made post-publication changes in
subdivision (f), dealing with a court’s vote to hear a case en banc. He explained that the advisory
committee had considered adopting a uniform national rule on voting, but the chief judges of the
courts of appeals expressed opposition. There are different local rules in the courts of appeals on
such issues as quorum requirements and whether senior judges may vote. The advisory
committee decided, accordingly, to let the individual courts of appeals handle their own voting
procedures.

Judge Stotler expressed concern about the special committee note to the rule. It would
“urge” the Supreme Court to delete the last sentence of the Court’s Rule 13.3 (which provides
that a suggestion made to a court of appeals for a rehearing en banc is not a petition for rehearing
within the meaning of that rule unless so treated by the court of appeals). She said that the note
was designed to help practitioners avoid a trap in the rules, but suggested that it might be phrased
simply to point out that the last sentence of the Supreme Court’s rule might not be needed. Judge
Logan responded that it would be better simply to delete the special note.

Judge Stotler also expressed concern that there might be debate or controversy in the
Judicial Conference or the Supreme Court over the change in terminology from “in banc” to “en
banc.” Judge Logan replied that the advisory committee proposed including a special paragraph
in the cover letters or memoranda to the Conference and the Court explaining the reasons for the
change. He noted, for example, that the committee’s research had shown that the Supreme Court
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itself had used the term “en banc™ 12 times as often in its opinions as it had used “in banc.”
Similarly, a review of the decisions of the courts of appeals also showed an overwhelming
preference for “en banc.” He added that the committee believed strongly that the rules revision
package should not be held up over this usage and would urge that the package of revisions‘ be
approved, regardless of whether the Conference and the Court preferred “en banc” or “in banc ?

Judge Logan added that a s1m11ar explanatlon was needed in the cover letters to explam
the committee’s use of “must,” rather than “shall.” The advrsory committee would elaborate in
the letters why it was preferable to follow that style convention, but it would also advise the
Conference and the Court not 0, hold up the package of rewsrons over ﬂllS partrcular usage.

The commrttee voted w1thout ob]ectlon to approve the proposed amendments and
send them to- the Judlcral Conference. ‘ G e s SEENE B A

- W

FED R.APP P 41

The amended rule provides that the filing of either a petition for rehearing en banc or a
motion for a stay of mandate pending petition to the Supreme Court will delay the issuance of the
mandate until the court disposes of the petition or motion. Judge Logan reported that the only
change made by the advisory committee after publication was to provide that a stay may not
exceed 90 days unless the party who obtained the stay files a petition for a writ of certiorari and
notrﬁes the clerk of the court of appeals in wntmg of the ﬁlmg of the petition.

The committee voted without ob]ectlon to approve the proposed amendments and
send them to the Judicial Conference ‘ : :

FORM 4

Judge Logan reported that the proposed revision of Form 4 (in forma pauperis affidavit)
had been initiated at the request of the clerk of the Supreme Court, who had commented that the
current form did not contain sufficient financial information to meet the needs of the Court.
Shortly thereafter, the Congress enacted the Prison Litigation Reform Act of 1996, requiring
prisoners filing civil appeals to provide more detailed information for the court to assess their
eligibility to proceed in forma paupens :

Judge Logan stated ‘that the revised form was based in large part on the form used in the
in forma pauperis pilot program in the bankruptcy courts. After publication, the advisory
committee made two changes: (1) requiring the petitioner to.provide employment history only for
the last two years; and (2) making the form applicable to appeals of judgments in civil cases.

The committee voted without objection to approve the revised form and send it to
the Judicial Conference. ;
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Rules With Style Changes Only

Judge Logan reported that the advisory committee had made no post-publication changes
in FED.R.APP. P. 1,7,12,13,14,15.1, 16, 17, 19, 20, 33, 37, 38, 42, and 44.

He said that tiny grammatical changes had been made post-publication in FED. R. App. P.
2,6,8,10,11, 15, 18, 23, 24, 36, 40, 43, 45, and 48. He also directed the committee’s attention
to minor changes made in FED. R. App.P. 3, 4, 9, 21, 25, 26, 30, 31, 34, 39, 46, and 47, and to
rule 3.1, which would be abrogated because of recent legislation..

Professor Mooney presented a number,of minor style changes suggested by Mr. Spaniol
to FED. R. APp. P. 3, 4, 10, 25, and the caption to title IV of the appellate rules.

Mr. Spaniol added that Form 4 was the only form being revised. He suggested that the
committee might wish to state expressly in its report that no changes were being made in the
other appellate forms (1, 2, 3, and 5). Alteratively, the committee might include the text of
these unchanged forms in the package of revisions in the interest of having a complete package
of all 48 rules and all five forms. Judge Logan agreed to the latter suggestion. He also agreed
with Mr. Spaniol’s suggestion that a table of contents be included in the package.

The committee voted without objection to approve the proposed amendments above
and send them to the Judicial Conference. . :

Cover Memorandum

Judge Logan volunteered to prepare a draft communication for the Standing Committee
to submit to the Judicial Conference explaining the style revision project and the style”
conventions followed by the advisory committee. He said that he would mclude in the
communication a discussion of the committee’s decisions to use:

1. “en banc” rather than “in banc

2. “must” rather than “shall”;

3. indentations and other format techniques to improve readability; and

4. a side-by-side format to compare the existing rules with the revised rules.

Judge Stotler inquired whether it would be advisable to send an advance copy of the style
revision package to the Executive Committee of the Judicial Conference. One of the members

responded that the Executive Committee might be asked to place the package on the consent
calendar of the Conference.
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Judge Stotler also stated that it was important to present the package of revisions to the
Supreme Court and the Congress in the side-by-side format. She pointed out that the physical
layout of the rules, including indentations, was an integral part of the package. She asked
whether the Government Printing Office would print the material in that format. Mr. Rabiej
replied that GPO would print the rules in whatever format the Supreme Court approved.

" REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Duplantier and Profesébr Resnick presented the ‘report of the advisory committee,
as set forth in Judge Duplantier’s memorandum and attachments of May 12, 1997. (Agenda Item
10) o : | : ‘ o

Revised Official Forms for Judicial Conference Approval

Judge Duplantier reported that the advisory committee’s project to revise the official
bankruptcy forms had been initiated in large part in response to comments from bankruptcy
clerks of court that some of the existing forms were difficult for the public to understand and had
generated numerous inquiries and requests for assistance. The advisory committee’s
subcommittee on forms worked on the revisions for about two years, and the package of revised
forms attracted more than 200 comments during the publication period. The subcommittee and
the full advisory committee made a number of additional changes in the forms as a result of the
comments.

Judge Duplantier explained that the main purposes of the advisory committee were to
make the forms clearer for the general public and to provide more complete and accurate
descriptions of parties’ rights and responsibilities. To that end, he said, the committee had to
enlarge the typeface and expand the text of certain forms. As a result, some of the forms—such
as the various versions of Form 9—will now have to be printed on both back and front sides,
adding some cost for processing. The advisory committee, however, was satisfied that the
marginal cost resulting from expansion of the forms would be more than offset by reductions in
the number of inquiries made to clerks’ offices and reductions in the number of documents that
contain errors.

Judge Duplantier said that it would be advisable to specify a date for the revised forms to
take effect. He pointed out that the revisions in bankruptcy forms normally take effect upon
approval by the Judicial Conference. Several persons, however, had suggested to the committee
that additional time was needed to phase in the new forms, to print them, to stock them, and to
make needed changes in computer programs. Therefore, the advisory committee recommended
that the revised forms take effect immediately on approval by the Judicial Conference in
September 1997, but that use of them be mandated only on or after March 1, 1998.
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ForMm 1

Professor Resnick reported that Form 1 (voluntary petition) had been reformatted based
on suggestions received during the public comment period. No substantive changes had been
made by the advisory committee following publication.

ForM 3

Professor Resnick pointed out that the advisory committee had to make a policy decision
with regard to Form 3 (application and order to pay a filing fee in installments). The current
form, and rule 1006(b), on which it is based, provide that a debtor who has paid a fee to a lawyer
is not eligible to pay the filing fee in installments. Neither the form nor the rule, however,
prohibits the debtor from applying for installment payments if fees have been pa1d to anon-
attorney bankruptcy petmon preparer.

The advisory commlttee had received comments during the publication period that the
disqualification from paying the filing fee in installments should apply if a debtor has made
payments either to an attorney or to a bankruptcy petition preparer. Professor Resnick pointed
out, though, that most debtors who apply for installment payments proceed pro se and may be
unaware of the dlsquallﬁcatlon rule. The fiduciary responsibility that an attorney has to advise a
debtor about the right to pay the filing fee in installmentsiis not present when a non-attomey
preparer assists the debtor.

Therefore, the advisory committee concluded that payment of a fee to a non-attorney
banlu'uptcy petition preparer before commencement of the case should not disqualify a debtor
from paying the filing fee in installments. Nevertheless, the bankruptcy petition preparer may not
accept any fee aﬁ‘er the petltlon is filed until the filing fee is paid in full.

ForM 6

Professor Resmck stated that the advisory committee had made only a technical change in
Form 6, Schedule F (creditors holding unsecured nonpriority claims).

ForM 8

Professor Resnick said that no substantive changes had been made after publication in
Form 8, the chapter 7 individual debtor’s statement of intention regarding the disposition of
secured property. He noted that the form had been revised to track the language of the
Bankruptcy Code more closely and to clarify that debtors may not be limited to the options listed
on the form.
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FormMm 9

Professor Resnick explained that Form 9 (notice of commencement of case under the
Bankruptcy Code, meeting of creditors, and fixing of dates) was used in great numbers in the
bankruptcy courts. He pointed out that the advisory committee made a number of changes
following publication to refine and clarify the instructions for creditors and to conform them
more closely to the provisions of the Bankruptcy Code. He added that the form had been
redesigned by a graphics expert and expanded to two pages to make it easier to read.

:FORM 10.

Professor Resnick seid that Forin 10 (proofof elaim) had been reformatted by a graphics
expert. The advisory committee had made ‘additionalchapges after publication to make the form
clearer and more accurate. The revisions make it easier for a claimant to specify the total amount
ofa c1a1m, the amount of the c1a1m secured by collateral and the amount entitled to statutory
pnonty ‘ .
R A
s ~ ...  ForM 14,

i : o oo . ‘ ‘

Professor Resnick said that no substantive changes had been made following publication
in Form 14 (ballot for accepting or rejecting [a chapter 11] plan). ‘

ForM 17

Professor Resnick pointed out that revised Form 17 (notice of appeal under § 158(a) or
(b) from a judgment, order, or decree of a bankruptcy judge) took account of a 1994 statutory
change providing that appeals from rulings by bankruptcy judges are heard by a bankruptcy
appellate panel, if one has been established, unless a party elects to have the appeal heard by the
district court. He noted that revised Form 17, as)published, had included a statement informing
the appellant how to exercise the right to have the case heard by a district judge, rather than a
bankruptcy appellate panel. Following publication, the advisory committee expanded the
statement to inform other parties that they also had. the right to have the appeal heard by the
district court.

FORM 18

Professor Resnick said that Form 18 (d15charge of debtor) had been revised after
publication to provide greater clarity. He noted that the instructions, which consist of a plain
English explanation of the discharge and its effect, had been moved to the reverse side of the
form.
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FOrMS 20A and 20B

Professor Resnick said that Forms 20A (notice of motion or objection) and 20B

(notice of objection to claim) were new. He explained that many parties in bankruptcy cases do

not have lawyers. They do not readil1‘y understand the nature of the legal documents they receive,
such as motion papers and object‘ions“to claims. Thus, they do not know what they have to do to
protect their rights. The new forms provide plain-English, user-friendly explanations to parties

regarding the procedures they must follow to respond to certain motions and objections.

One of the members inquired as to the significance of the dates pﬁnfed at the top of the
forms. Judge Duplantier recommended that the date shown on each form should be the date on
which it is approved by the Judicial Conference.

The committee voted without objection to approve all the proposed revisions in the
forms and send them to the Judicial Conference, with a recommendation that they become
effective immediately, but that use of the amended forms become mandatory only on
March 1,1988.

Rules| Amendments for Publication

Judge Duplantier reported that the advisory committee had deferred going forward with
minor changes in the rules in order to present the Standing Committee with a single package of
proposed amendments. He pointed out that the package included amendments to 16 rules, seven
of which dealt with a single situation (FED. R. BANKR. P. 7062, 9014, 3020, 3021, 4001, 6004,
and 6006). : .

FED. R. BANKR. P. 7062, 9014, 3020, 3021, 4001, 6004, and 6006

FED. R. BANKR. P. 7062 incorporates FED. R. CIv. P. 62, which provides that no
execution may issue on a judgment until 10 days after its entry. Rule 7062 applies on its face to
adversary proceedings, but it is also made applicable to contested matters through Rule 9014.

Professor Resnick explained that Rule 7062 had been amended over the years to make
exceptions to the 10-day stay rule for certain categories of contested matters, i.e., those involving
time-sensitive situations when prevailing parties have a need for prompt execution of judgments.
The advisory committee had pending before it requests for additional exceptions.

The committee decided that it was not appropriate to have a long, and expanding, laundry
list of exceptions for contested matters in a rule designed to address adversary proceedings. It
decided, instead, to conduct a comprehensive review of all types of contested matters and
determine which should be subject to the 10-day stay, taking into account such factors as the
need for speed and whether appeals would be effectively mooted unless the order is stayed. Asa
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result of the review, the advisory commiittee concluded as a matter of policy that the 10-day stay
should not apply to contested matters generally, unless a court rules otherwrse in a specific case.

Accordingly, the advrsory comm1ttee decrded ¢)) to delete the language in Rule 9014
that makes Rule 7062 applrcable to contested matters; and (2) to delete the list of specific
categories of contested mattets in Rule 7062. ‘Thus, as amended Rule 7062 would apply in
adversary proceedmgs but not m contested matters T 3 s y

Professor Resmck added that the adwsory comrmttee had decrded that there should be
four specrﬁc exceptlons to the. general rule against stay of judgments in contested matters. The
exceptions should be set' forth, notin Rules 7062 or 9014, but in'the substantive rules that govern
each pertinent category of contested matter. Accordmgly,tthe advisory committee recommended
that the followmg categones of orders be stayed for a 10-day perrod, unless a court orders
otherw15e ot : T :

"ot ERNTARI

1. i FED. R. BANKR P 3020(e) tand 3021 an order conﬁrmmg a plan,

2.  FED.R.BANKR.P. 4001 - an order granting a motion for relief from the automatic

stay under Rule 4001(a)(1); -

3. FED. R. BANKR. P. 6004 - an order authorizing the use, sale, or lease of property
other than cash collateral; and

4, FED. R. BANKR. P. 6006 - an order authorizing a trustee to assign an executory

contract or unexpired lease under 11 U.S.C. § 365(f).

The committee voted without objection to approve the proposed amendments for
publication.

FED. R. BANKR. P. 1017

Professor Resnick stated that Rule 1017, governing dismissal or conversion of a case,
currently provides that all parties are entitled to notice of a motion by a United States trustee to
dismiss a chapter 7 case for failure to file schedules. The advisory committee would revise the
rule to provide that only the debtor, the trustee, and other parties specified by the court are
entitled to notice. He pointed out that the revision would avoid the expense of sending notices to
all creditors.

FED .R. BANKR. P. 1019

Professor Resnick reported that several changes were being proposed in Rule 1019,
governing conversion of a case to chapter 7. He said that the revised rule would clarify that a
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motion for an extension of time to file a statement of intention regarding collateral must be filed
or made orally before the time expires. The amendments would also clarify ambiguities in the
rule regarding the method of obtaining payment of claims for administrative expenses. The rule
would specify that a holder of such claims must file a timely request for payment under § 503(a)
of the Code, rather than a proof of claim, and would set a deadline for doing so. The committee
would conform the rule to recent statutory amendments and provide the government a period of
180 days to file a claim.

FED. R. BANKR. P. 2002

Professor Resnick stated that the proposed revisions to Rule 2002(a)(4) would save
noticing costs. Under the current rule, notice of a hearing on dismissal of a case for failure of the
debtor to file schedules must be sent to every creditor. The rule would be amended to conform
with the revised Rule 1017 requiring that notice be sent only to certain parties. The same
revision would be made with regard to providing notice of dismissal of a case because of the
debtor’s failure to pay the prescribed filing fee.

FED. R. BANKR. P. 2003

Professor Resnick noted that Rule 2003(d)(3) governs the election of a chapter 7 trustee.
It requires the United States trustee to mail a copy of a report of a disputed election to any party
in interest that has requested it. The revised rule would give a party 10 days from the date the
United States trustee files the report—rather than 10 days from the date of the meeting of
creditors—to file a motion to resolve the dispute.

Professor Resnick pointed out that the Congress had amended the Bankruptcy Code in
1994 to authorize creditors to elect a trustee in a chapter 11 case. The advisory committee then
amended Rule 2007.1 to provide procedures for electing and appointing a trustee. The revised
rule—scheduled to take effect on December 1, 1997—provides that the election of a chapter 11
trustee is to be conducted in the manner provided in Rule 2003(b)(3) for electing a chapter 7
trustee. The proposed revisions to Rule 2003(d), governing the report of a trustee’s election and
the resolution of a disputed election, are patterned after newly-revised Rule 2007.1(b)(3).

FED. R. BANKR. P. 4004 and 4007

Professor Resnick said that the advisory committee made companion changes in Rule
4004, governing objections to dlscharge of the debtor, and Rule 4007, governing complaints to
determine the dischargeability of a particular debt. The advisory committee proposed amending
these rules to clarify that the deadline for filing a complaint objecting to discharge or
dlschargeablhty is 60 days after the first date set for the meeting of creditors, whether or not the
meeting is actually held on that date. The committee would also revise both rules to provide that
a motion for an extension of time to file a complaint must be filed before the time has expired.
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FED R. BANKR P. 7001

Professor Resmck explained that Rule 7001, whxch defines adversary proceedings, would
be amended to provide that an adversary proceedmg is not necessary to obtam mjunctlve or other
equitable relief if that relief is prov1ded for ina reorgamzatlon plan. o n

FED. R. BANKR. P. 7004

Professor Resnick noted that Rule 7004(e), governing service, provides that service of a
summons (which may be by mail) must be made within 10 days of issuance. The proposed
revision would carve out an exception by prov1dmg that the 10-day limit does not apply if the
summons is served in a forelgn country.

FED R.BANKR P. 9006

Professor Resnick noted that Rule 9006(0)((2), as amended, would prohibit any reduction
of the time fixed for filing a request for payment of an administrative expense incurred after
commencement of a case and before conversion of the case to chapter 7.

The committee voted without objectlon to approve all the proposed amendments
above for publication. :

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Niemeyer presented the report of the advisory committee, as set forth in his
memorandum of May 21, 1997 (Agenda Item 5). ‘

Amendments for Judicial Conference Approval -
FED. R.Civ.P.23

Judge Niemeyer reported that the advisory committee had studied class actions and mass
tort litigation in depth for nearly six years. During the course of that study, it had actively
solicited the views of lawyers, judges, and others on every aspect of class litigation. The
advisory committee, he said, had concluded that most of the perceived problems affecting class
litigation and mass torts sm1p1y could not be resolved through the federal rulemaking process.
After intense investigation and discussion, the advisory committee published the following five
relatively modest proposals to amend Rule 23: :

1. Expanding the list of factors that a judge must consider undr Rule 23(b)(3) in
determining whether common questions of law or fact predominate over questions
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affecting only individual class members and whether a class action is superior to
other available methods for adjudicating the controversy;

2. Providing explicit authorization for a judge to certify a settlement class;
3. Requiring a judge to conduct a hearing before approving a settlement;
4. Requiring ajudge to make a determination as to class cerﬁﬁcation “when

practicable,” rather than “as soon as practicable”; and
5.  Authorizing a discretionary, interlocutory appeal of a class certification decision.

Judge Niemeyer stated that the advisory committee had received an enormous volume of
responses on the proposed changes to Rule 23 and had conducted three public hearings . He
stated that the comments had been very thoughtful and informative, and the debate had been
conducted on the highest intellectual and practical level. Following the publication period and
the hearings, the committee asked the Administrative Office to collect and publish the statements
of lawyers, academics, and others for consideration by the Standing Committee and the advisory
committees. . ‘

Judge Niemeyer reported ﬁat excellent points had been made by commentators on each
side of each proposal. In the end, however, it was clear to the adwsory committee that there are
deep philosophical divisions of opinion on many of the issues. Moreover, the advisory
committee had decided that it Would have to defer further consideration of settlement class issues
until the Supreme Court rendered a decision in Amchem Products, Inc. v. Windsor.

He stated that the adv1sory committee at this tlme was seeking Judicial Conference
approval of only two proposed changes in Rule 23

1. a new subdivision (f) that would authorize interlocutory appeals, and

o2 an amendment to paragraph (c)(1) that would require a court to make a class
~ certification decision “when practicable.”

He added that the other proposed changes i‘n“the rule had either been withdrawn by the
advisory committee or were being deferred for further study.

Rule 23(f) - Interlocutory Appeal
Judge Niemeyer stated that there was a strong consensus within the advisory committee

and among the commentators in favor of pérmitting a court of appeals—in its sole discretion—to
take an appeal from a district court order granting or denying class action certification. The
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proposal would enable the courts of appeals to develop the law. This change alone, he said,
might well prove to be the most effective solution to many of the problems with class actions.
He emphasrzed that the advisory committee believed that appellate review of class action
determinations was very beneficial and should not be impeded by the restraints imposed by
mandamus and 28 U.S.C. § 1292(b). He added that the appellate review provision was not
phﬂosophlcally ‘connected to any of the other proposed changes in Rule 23. Therefore, it should
be separated from. the other proposed changes and approved by the Jud1c1a1 Conference
immediately. ' :

Several members pointed out. that it was generally not appropnate to proceed with
piecemeal changes in a rule, especially when additional chianges in a rule are anticipated in the
next year or two. But the consensus of the committee was that the proposed interlocutory appeal
provision of Rule 23(f) was sufﬁc1ently distinct from the other changes in the rulé under
consrderatron and of sufﬁcrent beneﬁt that it Justlﬁed an exceptron to the normal rule.

iy,
W

One of the members sard that the change mrght result in thousands of addltlonal cases in

many of the members of the committee; mcludmg its a ﬁe‘;‘ it _] "dgcs, stated that the courts of
appeals make prompt dec1s1ons——usua11y wrthm a matter of days—on whether to accept an

; ,appeal they, normally decide it on
3 the o ‘urts of‘appeals sxmply w1ll not

Some members observed that changmg the trme frame for the comt to make a class action
determination from “as soon as practicable” to “when practlcabl > merely conforms the rule to
current practice in the federal courts. They arguecﬂ that the amendment provides a district judge
with needed flexibility to deal with the various categories and condrtrons of class actions in the
district courts. Judge Niemeyer pomted out thatf s‘tnct Judges a]ready exercise that flexibility
without negative consequence, and no. adverse comments ’had been received on the proposal
during the public comment penod |

e

Others argued though, that the proposed amendment would make a significant change in
the rule because it could result in district judges delaymg then certification decisions. They
pointed out that in 1966 the drafters of Rule 23 had made al conscious decision to require the
court to make a prompt class certification decision, leavmg substantive decisions to be made later

.
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in the case when they would be binding on all parties. It was suggested, too, that the impact of
the class certification decision on absentees was a very serious question that needed to be
addressed further.

Some members suggested that the proposed amendment be deferred for further
consideration by the advisory committee and included eventually with the package of other
proposed amendments to Rule 23.

The motion to approve the amendment to Rule 23(c)(1) and send it to the Judicial
Conference failed by a voice vote. '

Other proposed amendments to Rule 23

Judge Niemeyer reported that the advisory committee had decided not to proceed with
proposed new subparagraph (b)(3)(A). It would havé added as an additional matter pertinent to
the court’s findings of commonality and superiority “the practical ability of individual class
members to pursue their claims without class certification.” He explained that the advisory
committee had decided that the benefits to be derived from the change were outweighed by the
risk of introducing changes in the rule. The committee also abandoned further action on the
proposed amendment to subparagraph (b)(3)(B), which shghtly clarified the existing
subparagraph (A).

Judge Niemeyer said that the advisory committee had decided to conduct further study on
the proposed amendment to subparagraph (b)(3)(C). It would authorize the court to consider the
maturity of related litigation involving class members in making its commonality and superiority
findings. He pointed out that as a result of public comments, the committee had improved the
language of the amendment to read as follows: “the extent and nature of any related litigation and
the matunty of the issues involved in the controversy.”

Judge Niemeyer advised that the proposed subparagraph (b)(3)(F ) would add to the list of
matters pertinent to the court’s findings “whether the probable relief to individual class members
justifies the costs and burdens of class litigation.” He said that it had attracted an enormous
arnount of public comment, and articulate views had been expressed both in favor of and against
the proposed amendment. He pointed out that the debate over the amendment had disclosed
competing economic interests and basic philosophical differences as to the very purposes of Rule
23 and class actions.

He reported that the advisory committee had not made a final decision as to whether to
proceed with the amended Rule 23(b)(3)(F). It would continue to study the matter further and
consider five possible options at its next meeting.
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He added that the advisory committee had also deferred action on the proposed new
paragraph (b)(4), regarding settlement classes, until after Supreme Court action in Amchem
Products, Inc. v. Windsor.

Judge Niemeyer reported that the advisory committee would consider all remaining class
action proposals as part of a package at its October 1997 meeting. He reemphasized that the
class action debate had evoked substantial public interest and had disclosed deep philosophical
divisions. On the one hand, there had been a great deal of support for amending the rule to
eliminate cited abuses in current practices, particularly class actions resulting in insignificant
awards for individual, largely uninterested, class members and large fees for attorneys. On the
other hand, many commentators argued that class actions, regardless of the monetary value of
individual awards, serve vital social purposes.

He added that sentiment had also been expressed in favor of making no additional
changes in the rule because: (1) resolution of the perceived problems may well lie beyond the
jurisdiction of the rules committees to correct; and (2) the courts of appeals may resolve many of
the problems through the development of case law. :

Informational Items

Judge Niemeyer reported that the advisory committee was making good progress in its -
comprehensive study of discovery. It was evaluating the role of discovery in civil litigation, its
cost, and its relation to the dispute-resolution process. As part of the review, the committee
would consider whether any changes could be made to lessen the cost of dlscovery wh11e
retaining the value of the information obtained. - ‘

In a‘.ddition, he pointed out th‘at bo’th the Civil Justice Reform Act of 1990 and the 1993
amendments to the Federal Rules of Civil Procedure had authorized substantial local court
variations in pretrial procedures. He stated that the advisory committee would like to return to
greater national uniformity in civil practice as a matter of policy, but it realized the difficulty of
gammg acceptance of umform national rules after several years of local variations.

- Judge Niemeyer stated that the adwsory comrmttee had planned a major symposium on
discovery, to'be held in September 1997 at Boston College Law School. Knowledgeable
members of the bar and the academic community had been invited to identify and explore issues
and make recommendations to the committee. He mv1ted the members of the Standing
Committee to attend and participate in the conference.

He reported that the advisory committee had appointed an ad hoc subcommittee to review
proposed changes in the admiralty rules. The subcommittee was working closely with the
admiralty bar and the Department of Justice. He pointed out that the provisions in the admiralty
rules dealing with forfeiture of assets were particularly important since the admiralty rules

7

L]

)

D B




3

1

rmm
H

1

™ ™

L

F
&

}

F
e

A T S R A B A T G

June 1997 Standing Committee Minutes - DRAFT Page 21

govern, by reference, many categories of non-admiralty forfeiture proceedings As part of its
drafting process, the subcommittee had concluded that the time limits set forth in the rules for
regular admiralty cases should be different from those for other categories of forfeiture cases.

Judge Niemeyer expressed concern that several bills had been introduced in the Congress
to legislate forfeiture proceedings. The drafters had not had the benefit of the broad input that
the advisory committee and its subcommittee had received from the bar and others. As a result,
the bills, among other things, overlooked important distinctions between admlralty proceedings
and other types of forfelture proceedmgs ‘

Judge Nremeyer reported that the Civil Rules Committee was. studying the inconsistent
and misleading provisions govermng the timing of the answer to a writ of habeas corpus under
Civil Rule 81(a)(2) and Rule 4 of the § 2254 Rules, which was adopted after Rule 81(a)(2) was
last amended. Correctmg Rule 81 would be directly affected by and dependent on any change in
the rules goveming § 2254 proceedmgs involving the timing of the habeas corpus answer.
Accordmgly, Judge N1emeyer recommended that this topic should be initially addressed by the
Criminal Rules Committee. Judge Jé ensen and Professor Schlueter, chair and reporter,
respecuvely of the Criminal Rules comm1ttee agreed to have their committee study the issue.

, 0

REPORT OF THE ADVISORY COMMITTEE ON ‘CRIMINAL RULES

Judge Jensen presented the report of the advisory commutee as set forth in his
memorandum of May 21, 1997 (Agenda Item 6). | :

Amendments for Judicial Conference Approval
FED. R.CrM. P. 5.1 AND 26.2

Judge Jensen pointed out that the amendments to Rules 5.1 and 26.2 were companion
amendments. Rule 26.2 governs the production of prior statements of a witness once the witness
has testified on direct examination. It has been amended several times in recent years to expand
its scope to other categories of criminal proceedings besides trials, such as sentencing hearings,
detention hearings, and probation revocation hearings. The proposed amendments would extend
the rule’s application to preliminary examinations conducted under Rule 5.1.

One member raised the possibility that the rule might be read as encompassing a witness
at a preliminary examination who has testified previously at a grand jury proceeding. Some
members responded that the situation was at most a theoretical possibility, since preliminary
examinations are not conducted once a grand jury returns an indictment.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.
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FeD.R. CRiM. P. 31

Judge Jensen explained that the prbposed amendments to Rule 31 would‘re\quiré that
polling of a jury be conducted individually. He added, though, that the rule did not require
individual polling as to each count. | o R

‘'The chair nqticgd that tﬁ‘e text of the amencied rule used “‘mu‘st,;’ rather thanw“sﬁallj.a’"v She
suggested that the use of “shall” might be more prudent in light of the Supreme Court’s concern
over making style changes in the ruleson a piecemeal basis. Judge-Jensen and/Professor. .
Schlueter concurred and said that the advisory committee would continue to use {‘shall” until it
was ready to.send forward a complete style revision of the entire:body of criminal rules.

’”:i‘ v {1“‘“1“":[ o " \Hl‘ PR ‘ ‘yﬂ ' ‘L T ‘i“‘l’ , ‘r{: i oo Ml ' ul

'The ‘committee voted without objection to approve the p‘:x"«‘)posed‘:anif‘é‘pdplenﬁs and
send them to the Judicial Conference .+ i Tl g0

o T P T T T AN A ST
oy +FED.R.CRIM.P.33 » ¢ L ;‘ ‘
Judge Jensen stated that u der the current ‘rulesié‘métioﬁ for a new trial based on newly-

discovered evidence must be mgde within two years after the “final judgment.” The proposed
amendment, as published, would have €stablished a time périod:of }FWO years from “the verdict or
finding of guilty.” Dunng the public comment period, the committee received comments that the
proposal would seriously reduce the amount, of time available to file a motion fbr anew trial

under some circumstances. Accordingly, the advisory comml'gtee décided thatan additional year
was appropriate, and it set the deadline at three years from the verdict of finding of guilty.

One of the members questioned the use of the word “must” ;)n lines 9 and 12. Following
discussion, the consensus of the committee was that the use of “may™ in the text of the existing
rule should be retained.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference :

FED. R.CrRiM.P. 35

Judge Jensen pointed out that the proposed amendments to Rule 35(b) would allow a
court to aggregate a defendant’s pre-sentencing and post-sentencing assistance in determining
whether to reduce a sentenceto reflect the defendant’s “substantial assistance” to the
government. | |

Judge Jensen agreed to a suggestion to delete the comma in line of the text. He did not
agree to change the words “subsequent assistance” to “later assistance,” because the words

“subsequent assistance” are contained in the pertinent statute and have been used in the case law.
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The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference

FED.R.CrIM. P. 43

Judge Jensen explained that the proposed amendment to the rule was intended to provide
consistency in the situations when the defendant’s presence is required at a resentencing
proceeding.

Judge Jensen noted that Rule 35(a) deals with a situation when the sentence has been
reversed on appeal and the case remanded for resentencing. This involves a “correction” of the
sentence, and the defendant should be present for the resentencing. But a court should be
permitted to reduce or correct a sentence under Rule 35(b) or (¢) without the defendant being
present. Rule 35(b) deals with reduction of a sentence for substantial assistance. Rule 35(c)
gives the trial court seven days to correct a sentence for arithmetical, technical, or other clear
error. There was also no need to require the presence of the defendant at resentencing hearings
conducted under 18 U.S.C. § 3582(c). That statute governs resentencing conducted as a result of
retroactive changes in the sentencing guidelines or a motion by the Bureau of Prisons to reduce a
sentence based on | extraordmary and compellmg reasons.” Judge Jensen emphasized, however,
that the court retains discretion to require or penmt a defendant to attend any of these
resentencing proceedings.

The committee voted without objection to approve the proposed amendment and
send it to the Judicial Conference.

Amendments for Publication
FED.R.CRIM.P. 6

Judge Jensen reported that the proposed amendments to the rule addressed two issues.
First, under the present rule, necessary interpreters are authorized to be present during grand jury
sessions, but not during grand jury deliberations. The proposed amendment would allow an
interpreter for a deaf juror to be present while the grand jury is deliberating or voting.

Second, under the present rule, the entire grand jury must be present in the courtroom
when an indictment is returned. The proposed amendment would authorize the foreperson or
deputy foreperson to return the indictment in open court on behalf of the jury. The amendment
would save time, expense, and i mconvemence by not requiring the whole grand jury to be
transported to the courtroom.
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In addition, Judge Jensen reported that legislation had just been introduced in the
Congress by Representative Goodlatte, H.R. 1536, that would reduce the size of a grand jury to
nine persons, with a minimum of seven needed to return an indictment. He pointed out that the
advisory committee had not had the legislation on the agenda of its last meeting. Accordingly, it
had not taken a position on its merits. Historically, however, the advisory committee from 1974
to 1977 favored a reduction in the size of the grand jury. |

Judge Jensen said that the current legislation had been referred for response to the
Judicial Conference’s Court Administration and Case Management Committee and Criminal
Law Committee. Both committees had considered the measure at their recent meetings and .
decided to recommend refernng the matter to the Advrsory Commlttee on Criminal Rules.

The members agreed that the proposal to reduce the size of grand juries should proceed
through the normal| ;Rules Enabling Act process, even though the process takes considerable time
and the Congress mlght resolve the matter;sooner by leglslatlon. One member suggested;
however, 1 that the sne was, potenually controversral and might not be enacted by the Congress.
Judge Jensen. sta w, that the adv1sory committee would consider the matter at its October. 1997
meeting, and any oposedy‘ amendments to} we 6 would proceed through the normal public

Judge Jens ! argued that the'rtwo changes in Rule 6 recommended by the adwsory
committee should proceed to’ nnmedlate publication w1thout awaiting action regarding the size of
grand juries. Several members concurred and urged publication of the current amendments.

Some members, however, questioned why the proposed amendment should be limited to
interpreters for deaf jurors. And one member questioned the use of the word “deaf,” favoring
“hearing impaired™ as the more appropriate characterization.

Judge Easterbrook moved to strike the word “deaf” from the amendment. The
committee approved the motion on a vdice vote, with four members opposed.

Judge Jensen and Professor Schlueter responded that the advisory committee was very
reluctant to open up the exception by allowing all potential types of interpreters into the grand
jury deliberations. Accordingly, it had specifically limited the amendment to interpreters for deaf
jurors. One participant suggested that thejadvisory committee explicitly solicit pubhc comments
on whether the proposal should be broadened to cover other groups.

Judge Sear moved for reconsrderatlon of Judge Easterbrook’s amendment to strike
the word “deat” from the amendment ‘The committee approved the motion by voice vote.

On reconsideration, the committe’e approved Judge Easterbrook’s metion by a 6-5
vote. Then it approved without objection the amendments to Rule S for publication.
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One of the members suggested that the committee note to the rule was inconsistent with
the text. He recommended that the advisory committee rewrite the note to Rule 6(d) to notify the
public that it was seekmg input on the issue of how broad the exceptlon for interpreters should
be. :

FeDp.R.CrRIM.P. 11

Judge Jensen reported that the first proposed amendment in Rule 11 would merely update
the rule by changing the term “defendant corporatlon to “defendant organization, as defined in
18U.S.C.§18.” : |

The committee voted without objection to approve the proposed amendment for
publication.

The second amendment, referred to the advisory committee by the Criminal Law
Committee, would add to the Rule 11(c) colloquy a requirement that the court inform the
defendant of the terms of any provision in a plea agreement waiving the defendant’s right to
appeal or collaterally attack the sentence. He said that it was increasingly common for plea
agreements to include an agreement by the defendant not to appeal. But the current rule does not
require the court to inquire into the waiver of appeal. He suggested that the amendment would
provide greater certainty as to the plea the defendant enters.

The committee voted without objection to approve the proposed amendment for
publication.

Judge Jensen said that the final proposed changes to the rule govern plea agreements and
plea agreement procedures under Rule 11(e). They had been coordinated with the United States
Sentencing Commission and the Criminal Law Committee.

He explained that the rule had never been modified to take into account the impact of the
sentencing guidelines, which have enlarged the very concept of a sentence and the procedures for
reaching a sentence. A court, for example, now must determine whether a particular provision of
the guidelines, a policy statement of the commission, or a sentencing factor is applicable in a
case. Accordingly, the amendments to Rule 11(e) would recognize that a plea agreement may
address not only a particular sentence but also the applicability of a specific sentencing guideline,
sentencing factor, or Commission policy statement. ‘
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A member suggested that the proposed style change in lines 18-19—from “engage in
discussions with a view toward reaching an agreement” to “discuss an agreement”—was
mappropnate He recommended that the language be amended to read “agree that.”

Several members expressed concern that the proposed amendment to Rule ll(e)(l)(C)
would authorize the defendant and the United States attorney to agree to “facts” that are not
established facts. They argued that it would further remove the judge as a check on the integrity
of the sentencing process and as a guardian in assuring equal treatment for all defendants. Judge
Jensen acknowledged the concern and said that the Sentencmg Commission also was aware of
potential problems with: mappropnate agreements Nevertheless, the adwsory committee and the
Commission urged pubhcatmn and pubhc comment on the matier: Mr. nPauley added that
Department of Justice’s; mternal gmdelmes proh1b1t ‘prosecutors from agreeing to unestablished
facts. It was also pomted out by. several members that the ultimate bulwark agamst abuse is the
district Judge s authonty to' reJ ject the plea agreement ‘

. i ﬁw roh 1 '

The commlttee voted w1thout objeetlon to approve the proposed amendments for

publication.

FeED.R: CRIM P.24

Judge Jensen explamed that under the present rule, altemate jurors must be d1scharged
when the jury retires to deliberate, The proposed amendments would eliminate this requirement,
thereby giving the trial court dlscretlon either to retam or dxscharge the alternate jurors.

The committee voted w1thout ob]ectlon to approve the proposed amendments for
publication. . ‘

Fep.R. CRIM. P. 30

Judge Jensen stated that the proposed amendments would permit the trial court, in its
discretion, to require or permit the parties to file any proposed instructions before trial.

The committee voted without objection to approve the proposed amendments for
publication.

FED.R. CRIM. P. 32.2

Judge Jensen reported that the proposed new Rule 32.2 would consolidate several
procedural rules governing the forfeiture of assets in a criminal case. The changes had been
motivated in large measure by the Supreme Court’s decision in Libretti v. United States, 116
S. Ct. 356 (1995), which made it clear that forfeiture is a part of the sentence. The proposed new
rule, accordingly, would incorporate forfeiture into the sentencing process. He pointed out that
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the rule addressed the problem of third parties whose property rights needed to be protected. It
also recognized that forfeiture proceedings are akin to a civil case and, therefore, provided for
appropriate discovery.

Judge Jensen said that competing bills had been introduced in the Congress dealing with
forfeiture of assets. Judge Stotler added that the bills were replete with references to the federal
rules. She said that she had been struck by the fact that the Congress apparently wanted to move
quickly on forfeiture legislation, but the subject matter was very complex and not well
understood by lawyers and judges. There were already more than 100 forfeiture statutes on the
books, and the outcome of the various forfeiture bills in the Congress was uncertain. Judge
Stotler pointed out that the rules committees had attempted to deal only with a small part of the
forfeiture problem, and she suggested that it would be preferable if the Congress enacted a
uniform forfeiture code or simply referred all procedural issues to the rules process.

Judge Jensen responded that the advisory committee’s proposal dealt only with criminal
forfeiture as a part of sentencing. Mr. Waxman added that it would be desirable to have a
concordance between the various statutes and rules and between civil and criminal forfeiture.
Nevertheless, he urged that the proposed new Rule 32.2 be published for comment. He stated
that forfeiture was a controversial subject, and the Department of Justice preferred to have
criminal forfeiture procedures enacted carefully through the Rules Enabling Act process, rather
than by legislative happenstance in the'Congress. '

Some of the members expressed concern over the complexity of the proposed rule and its
blending of civil and criminal concepts. They suggested that consideration might be given to
drafting a simple rule declaring that the pertinent property was forfeited to the government.
Interested third parties, accordingly, would have to file a civil suit to assert their property rights.

The committee voted without objection to approve the proposed new rule for
publication.

FED.R. CRIM. P. 54

Judge Jensen explained that the proposed amendment to the rule was technical. It would
merely eliminate the reference to the United States District Court for the District of the Canal
Zone, which no longer exists.

The committee voted without objection to approve the proposed amendment for
publication. i

Informational Items
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Judge Jensen reported that the advisory committee had received a recommendation from
the Federal Magistrate Judges Association that Rule 5(c) be amended to delete its restriction on a
magistrate judge continuing a preliminary examination. He said that the advisory committee had
concurred with the association on the merits of the proposal, but it concluded that the restriction
emanated from the underlying statute, 18 U.S.C. § 3060, on which the rule is based. Therefore,
the committee recommended that the Standmg Comm1ttee ask the J udrcral Conference to seek
legislation to amend the statute. L - ‘ :

Mr. McCabe added that the recommendatron of the advrsory commlttee had just been
endorsed by the Magrstrate Judges Comm1ttee of the Iudlcral Conference., ..« . -

J udge Easterbrook moved to reject the recommendatlon seekmg amendment of
18 U.S.C. § 3060(c) on the grounds that the proposed change should be enacted through the
Rules Enabling Act: process,wrelymg eventually on operation of the supersessmn clause.
He pointed out thatthe Supreme Courtirecently had voided the service provisions. in the Suits in
Aderalty Act on supersessron claus ; fi:”grounds Henderson*v Unzted States 116 S. Ct 1638
(1996) - : S A R - :

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES |

Professor Capra presented the report of the advlsory comrmttee as set forthin Judge Fern
M. Smith’s memora.ndum of May 1 1997 (Agenda Item 9). :

Amendments ﬁ)r Judicial Conference Approval
" Fep. R.EvD. 615

Professor Capra stated that the proposed amendment to the rule took account of recent
statutory changes giving crime victims the right not to be excluded from criminal trials.

- Judge Easterbrook expressed concern over incorporating references to specific statutes in
the rules. He pointed out that statutes are frequently amended or superseded. Therefore, he
argued for a generic reference to categories of persons who may not be excluded from
proceedings. ‘He moved that the following language be added to the end of Rule 615: “(4) a
person authorized by statute to be present.” Professor Capra responded that the advisory
committee had included a specific statutory reference because it believed that a generic reference
might not be strong enough in light of the Congress express interest and recent actions regarding
victims’ rights.
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The motion was approved by voice vote without objection.

Professor Capra requested that the amendment be approved without publishing for public
comment, since it was merely a conforming amendment. One of the members concurred and
emphasized that it was very important to move quickly on the proposal because of congressional
interest and policy in expanding victims’ rights. ‘

The committee voted by voice vote without objection that the proposed amendment
was conforming and approved the rule without publication for public comment.

Amendments for Publication
FeED.R. EvD. 103

Professor Capra explained that proposed new subdivision (¢) addressed the issue of when
a party must renew at trial an in limine objection decided adversely to the party. He noted thata
version of the proposal had been published once before, but later withdrawn by the advisory
committee after public comments had revealed the text to be unclear. The advisory committee
then redrafted the rule, patterning it in large part on a Kentucky state court rule. He pointed out
that the third sentence of the new subdivision was intended to codify Luce v. United States, 469
U.S. 38 (1984), which held that a cnmmal defendant must testify at trial in order to preserve an
objection to the trial court’s decision admitting the defendant’s prior convictions for purposes of
impeachment.

In response to a question from one of the members, Professor Capra stated that the .
advisory committee had deliberately limited the sentence’s application to criminal cases,
believing that its extension to civil cases might cause problems.

Judge Easterbrook expressed several objections to the new subdivision and moved
to send it back to the advisory committee for further drafting. He argued that, as formulated,
the third sentence of the proposed text would apply only when the court’s ruling is conditioned
on “the testimony of a witness,” rather than on the introduction of evidence. He pointed out that,
although the Luce case involved testimony, the principle on which it rested is not limited to
testimony. In other words, thete is no logical distinction between testimony and documentary
evidence. Therefore the court’s ruling should be conditioned on adm1831b111ty, rather than on
testimony. In addltlon, the text of the third sentence 1mpl1ed that the court’s ruling itself was
conditional. In reality, it is merely dependent on a party’s decision to introduce evidence.

He also questioned the formulation of the second sentence of the subdivision, which
states that a motion for an advance ruling, when definitively resolved on the record, is sufficient
“preserve error” for appellate review. The implication of the text, he saxd was that the movant
may preserve the claim for review, but not the opponent. He added that use of the words
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“preserve error” was inappropriate, since there is no intent to preserve error. Rather, the
language should be recast to state that a party need not make an exception to a particular ruling in
order to preserve the right to appeal. Moreover, it is the court’s definitive ruling against a party
that preserves the right to appeal, not “a mot10n for an advance ruling.”

Several members expressed support for the substance of the proposal.. One lawyer-
member emphasized that it represented a significant improvement over the earlier draft. The
consensus of the committee, however, was that the subdivision should be returned to the
advisory commiittee for redrafting in light of the comments made during the dlscussmn

Informational Items

Professor Capra pointed out that the committee notes to several of the Federal Rules of
Evidence contained inaccuracies. The notes had been prepared to support and explain the
advisory committee’s draft of the rules. But the rules ultimately enacted by the Congress differed
in several respects from the committee’s version.

He reported, for example, that the advisory committee had reviewed the notes recently
and had discovered that references in 21 notes to rules that were not in fact approved by the
Congress. In some instances the eomrmttee notes were directly contrary to the positions
eventually taken by the Congress. Aecordmgly, the commlttee notes were a potential trap for
unwary attorneys.

He stated that the advisory committee was considering preparing a short list of editorial
comments pomtmg out the dlscrepanmes between the notes and the rules and asking law book
publishers to include the comments in their pubhcatlons of the rules. He explained that the
proposed comments would consist of short bullets set forth at each troublesome section of the
rules. The members were asked for the1r m1t1a1 views of this proposed course of action.

A couple of participants suggested that it might be preferable to inform law book
publishers that the committee notes are not meaningful and should no longer be included in their
publications. Other participants, however responded that the notes were a part of the legislative
history of the rules and should continue to be made available. Some members suggested that any
action that would help clarify the matter for users. should be encouraged. Professor Coquillette
added that the ‘r:eperters had agreed to dlscuss the matter at thelr working luncheon.

STATUS REPORT ON THE ATTORNEY CONDUCT STUDY

Professor Coquillette reported that he had completed work on the several background
studies of attorney conduct that the committee had requested of him. He pointed out that the last
two studxes—analyzmg the case law under FED. R. App. P.'46 and bankruptcy cases involving
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attorney conduct rules—were set forth as Agenda Item 7. He thanked the Federal Judicial Center
in general, and Marie Leary in particular, for invaluable assistance in conducting the studies,
especially the survey of existing district court practices and preferences. He also thanked Judge
Logan and Professor Mooney for their help in compiling the appellate court study and Patricia
Channon for her help on the bankruptcy study. He concluded that the committee had now
studied attorney conduct in the federal courts in every meaningful way.

- Potential Courses of Action

Professor Coquillette suggestcd that the committee might wish to consider four possible
courses of action regarding attorney conduct:

1. Do nothing.‘

2. Draft a model local rule on attome§; conduct that could be adopted voluntarily by
the district courts, and possibly by the courts of appeals.

3. Draft a small number of national rules to govern attorney conduct in the areas of
primary concern to bench and bar.

4, Draft both a model local rule and uniform national rules.

He stated that the committee had conducted two special conferences on attorney conduct
with knowledgeable lawyers, professors, and state bar officials. At the conferences, the
participants had expressed a wide range of divergirig views on how best to address attorney
conduct issues. There was no clear consensus among the participants as to whether conduct
matters should be governed by uniform national rules or by local court rules. Nevertheless, the
one thing that all the participants agreed upon was that the present system was deficient in
several respects and that the rules committees should take some kind of action.

He pointed out that the principal advantage of national rules is that they would set forth a
uniform, national standard applicable in all federal courts. National rules, moreover, would have
the benefit of public comment and national debate under the Rules Enabling Act process. On the
other hand, a model local rule could be adopted more expeditiously and would not have to be
submitted to the Congress. He noted that the recent Federal Judicial Center survey had shown
that 30% of the courts favored national rules on attorney conduct; while 62% favored a local-rule
approach. He added that, to guide the committee’s deliberations, he had included in the agenda
materials samples of: (1) a model local rule for the courts of appeals; (2) an. amended version of
FED. R. APP. P. 46; and (3) umform federal rules of attorney conduct.

The members dlscussed generally the advantages and dlsadvantages of each approach.
Several members emphasized that all attorneys as a matter of policy should be governed by the
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conduct rules of the states in which they are licensed to practice. They added, however, that it
might be appropriate to carve out a very limited number of exceptions for federal lawyers that
. would govem areas where there were overndmg federal mterests

Concerns of Fe ederal Lawyers

Mr. Waxman pomted out that federal lawyers face uncertamty in thelr practlce and need,
as a minimum, a clear federal law to govern conflicts between jurisdictions. He added that
federal law was needed in certain limited situations that impacted on the work of federal
attorneys. Chief Justice Veasey responded that the Department of Justice’s interest in uniformity
was understandable. Nevertheless, state bars also want uniformity for all lawyers in the state.
There should not be one set of conduct standards in the state courts and a different standard for
the federal courts of that state.

Mr. Waxman was asked which conduct issues were of particular concern to the
Department of Justice and federal lawyers. He responded that there were no problems with the
rules governing attorney conduct within a court setting. Rather, the Department’s concern was
limited to areas where state ethical rules reach, or purport to reach, conduct by federal
prosecutors and other attorneys conducting investigations outside the court. These include such
matters as contacts with represented partles, subpoenas directed to attomeys and the presentation
of exculpatory evidence to grand juries.

. Concerns in Bankruptcy Cases

Professor Coquillette explained that attorney conduct in the bankruptcy courts raised
certain unique problems. The local rules of the bankruptcy courts generally adopt the rules of the
district courts. Nevertheless, actual practice in the bankruptcy courts is very different from that
in the district courts. Bankruptcy judges usually look for guidance on matters of attorney conduct
to the Bankruptcy Code and to the common law of bankruptcy. There are, he said, serious
differences among the bankruptcy courts in applying these laws and a lack of clear and specific
conduct case law and guidelines. He recommended that further research be conducted on
attorney conduct issues and, practrces in the bankruptcy courts. ‘

Judge Duplantler reported that the Advrsory Comm1ttee on Ba.nkruptcy Rules had a
subcommittee in place that was consrdenng attorney conduct issues in bankruptcy cases.
Professor Resnick stated that contemporary bankruptcy practice—with thousands of credltors and
claimants in an individual case—rarses anumber of specialized conduct issues that may not be
addressed adequately by existing state rules or by model local court rules. He pointed out, for
example, that the Bankruptcy Code itself defines a “dlsmterested person,” and it requires court
approval of certam appomtments The statutory defimtlon he said, was troublesome and had
been mterpreted in different ways by the various courts of'appeals. He also noted that the
advisory committee was consrdenng potential amendments to FED. R.BANKR. P. 2014, which
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requires an attorney, or other professional person, to disclose certain information to the court as
part of the appointment process.

Committee Action

Professor Hazard moved that the committee begm draftmg rules, identifying the
problems, and eliciting discussion.

Judge Stotler concluded that there was a consensus among the committee members
that work should begin on drafting a set of national rules providing that state law governs
attorney conduct in the federal courts except in a few limited areas, such as certain
investigatory functions and certain aspects of bankruptcy practice. She asked Professor
Coquillette to continue with the work of drafting potential rules and making presentations on
attorney conduct issues to the advisory committees. -

POSTING LOCAL RULES AND OFFICIAL BANKRUPTCY FORMS ON THE INTERNET

Mr. Rabiej reported that courts are required by statute and rule to send copies of their
local rules to the Administrative Office. The AQ maintains the rules in loose-leaf binders in its
library. They are not readily available to the public.

He stated that the rules office intends to begin posting the local rules on the Internet as a
service to public. He added that the office had also proposed posting the official bankruptcy
forms on the Internet.

REPORT OF THE STYLE SUBCOMMITTEE

Judge Parker, chair of the subcommittee, reported that the subcommittee had met with
Professor Coquillette and had drafted a short set of proposed guidelines designed to expedite the
process of reviewing proposed amendments for style. He pointed out that the advisory
committees and their reporters faced extremely short deadlines for completing drafts of proposed
amendments and committee notes.

Judge Parker said that the guidelines recommended that drafts be submitted by the
respective reporters to the rules office in the AO at least 30 days in advance of an advisory
committee meeting. The rules office immediately would send copies to the advisory committee,
the style subcommittee, and Mr. Garner, the style consultant. Mr. Garner would then coordinate
and consolidate the comments of the style subcommittee within 10 days and return them to the
advisory committee reporter.
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The reporter would then have 10 days to consider the comments of the style
subcommittee, incorporate those he or she deemed appropriate, and return a revised draft to the
rules office for transmission to the advisory committee members. Accordingly, the advisory
committee members would have the original draft and the suggested style changes at least one
week before the committee meeting. After the advisory committee meeting, the reporter would
have one week to send a copy of the text and note, as approved by the committee, to the rules
office. This would allow the style subcommittee sufficient time before the Standing Comrmttee
meeting to make any necessary last-mmute changes ' ‘ s

COMMITTEE PRACTICES AND PROCEDURES

Judge Stotler reported that the Executive Committee of the Judicial Conference had
requested the committee’s views on certam Conference committee practices and procedures She
said that she had responded to an earlier i mqmry by stating that there was no need for the rules
committees to have liaison members to each of the circuits. Members of the rules committees
should represent the system nationally, rather than circuit interests. She added that she proposed
to have the committee stand on its previous position. :

On the other hand, she emphasized that the use of liaisons between committees of the
Judicial Conference had been very useful.. She pointed out, for example, that members of the
Court Admiinistration and Case Management Committee and the Federal-State Jurisdiction
Committee had been invited to attend rules committee meetings and that Judge Easterbrook had
been in contact with the chair of the Court Adm1mstrat10n and Case Management Committee on
matters mvolvmg the Civil Justrce Reform Act. She stated that the use of liaisons had opened up
communications with other committees, and she asked for the committee’s endorsement of the

iy
increased use of liaisons with other commlttees

Mr. Rabiej added that the Executive Committee had asked for the committee’s views on
the use of subcommittees and the need for face-to-face subcommittee meetings. He pointed out
that there was an attempt to reduce the number of subcommittees generally and to restrict their
meetings to telephone conferences He reported that it was the view of the advisory committees
that the use of subcomrmttees was very beneficial and that there was a need for certain in-person
subcommlttee meetmgs1 Other partrcrpants noted that much of the subcommittees’ work is
conducted by telephone, correspondence, and telefax. They argued strongly, however, that it was
essential for the committees to have the ﬂex1b1hty to conduct face-to-face meetings when needed.

* REPORT ON MEETING OF LONG RANGE PLANNING LIAISONS

J udge Niemeyer reported that he and Judge Stotler had participated in the meeting of
long-range planning liaisons from 13 Judicial Conference committees on May 15, 1997. He
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pointed out, among other things, that the liaisons had been asked to consider whether an ad hoc
committee of the Conference should be appointed to consider mass tort litigation. Judge Stotler
stated that Judge Niemeyer had made an impressive presentation on the extensive work of the
Advisory Committee on Civil Rules over the past six years in studying mass torts in the context
of class actions. Judges Stotler and Niemeyer added that the liaisons concluded that no new
committee was needed, and that if any committee of the Conference were to consider mass torts,
it should be the Advisory Committee on Civil Rules.

REPORT ON UNIFORM NUMBERING OF LOCAL RULES OF COURT

Professor Squiers reported that the Judicial Conference had approved the requirement that
courts renumber their local rules of court by April 15, 1997, to conform with the numbering of
the national rules. She stated that half the district courts had completed their renumbering, and
the remaining courts were in the process of fulfilling-the requirement.

FUTURE COMMITTEE MEETINGS

Judge Stotler reported that the winter meeting of the committee would be held on January

8-9, 1998. She invited the members to-select the location for the meeting, and they expressed a

preference for Marina del Rey, California, if hotel space were available at a reasonable rate.

Judge Stotler reported further that the mid-year 1998 meeting would be held on either
June 11-12, 1998, or June 18-19, 1998.

Respectfully submitted,

Peter G. McCabe,
Secretary
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Agenda F-18 (Summary)
Rules
September 1997
SUMMARY OF THE

REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure r¢commends that the Judicial
Conference:

1. Approve the proposed amendments to Appellate Rules 1-48 and to Form 4 and
transmit them to the Supreme Court for its consideration with the recommendation
that they be adopted by the Court and transmitted to Congress in accordance
11 010 = 1 P pp- 2-9

2. Approve the proposed revisions to Official Bankruptcy Forms 1, 3, 6F, 8, 9A-91,
10,14,17,18,and new Forms 20Aand20B ..............ciiiiiiiiiiinn, pp. 9-12

3. Promulgate the proposed revisions to the Official Bankruptcy Forms to take
effect immediately, but permit the superseded forms to also be used until
March 1, 1998 .. iii i i i it i ittt ittt i pp. 12

4. Approve the proposed new Civil Rule 23(f) and transmit it to the Supreme Court
for its consideration with the recommendation that it be adopted by the Court and
transmitted to Congress in accordance withthelaw ................ ... ..., pp- 16-20

5. Approve the proposed amendments to Criminal Rules 5.1, 26.2, 31, 33, 35, and 43
and transmit them to the Supreme Court for its consideration with the recommen-
dation that they be adopted by the Court and transmitted to Congress in accordance
wWiththe law ... ... it i i i ittt ittt it iaanaanann pp- 21-23

6. Approve the proposed amendment to Evidence Rule 615 and transmit it to the
Supreme Court for its consideration with the recommendation that it be adopted by
the Court and transmitted to Congress in accordance withthelaw ............. pp- 26-27

_NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.




The remainder of the report is submitted for the record, and includes the following items for

the information of the Conference:

Study of rules governing attorney conduct .......... ... .. il pp. 28
Status report on uniform numbering systems for local rules of court ........... pp- 28-29
Meeting of long-range planning liaisons ..............cciiiiiii it iiiiiann., pp- 28
Local rules and Official Bankruptcy FormsonInternet. . ....................... pp- 30
Report to the Chief Justice on proposed select new rules or rules amendments

generating controversy ....... et eaieseeseeisaatc ey e pp. 30
Status of proposed rules ameﬁdments .......... e ettt et pp. 30

Summary Page 2 Rules

1

[ ~
LA i

3

=
B

2

A |

-1

7y

[N,

{

i

15000 SN S Y S N W R S B

o




3

s R

3

3

™3 7

[

Agenda F-18
Rules
September 1997
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rules of Practice and Procedure met on June 19-20,1997. All the
members attended thé meeting, except Alan C. Sundberg. Acting Deputy Attorney General Seth
P. Waxman attended on June 19. The Department of Justice was represented on June 20 by Ian
H. Gershengorn and Roger A. Pauley.

Representing the advisory committees were: Judge James K. Logan, chair, and Professor
Carol Ann Mooney, reporter, of the Advisory Committee on Appellate Rules; Judge Adrian G.
Duplantier, chair, and Professor Alan N. Resnick, reporter, of the Advisory Committee on
Bankruptcy Rules; Judge Paul V. Niemeyer, chair, and Professor Edward H. Cooper, reporter, of
the Advisory Committee on Civil Rules; Judge D. Lowell Jensen, chair, and Professor David A.

Schlueter, reporter, of the Advisory Committee on Criminal Rules; and Professor Daniel J.
Capra, reporter, of the Advisory Committee on Evidence Rules. Judge Fern M. Smith, chair of
the Evidence Rules Committee, was unable to be present.

Participating in the meeting were Peter G. McCabe, the Committee’s Secretary; Profes;or

Daniel R. Coquillette, the Committee’s reporter; John K. Rabiej, Chief, and Mark D. Shapiro, '

NOTICE
“ NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.




attorney, of the Administrative Office’s Rules Committee Support Office; Patricia S. Channon of
the Bankruptcy Judges Division; James B. Eaglin of the Federal Judicial Centér; Professor Mary
P. Squiers, Director of the Local Rules Project; and Bryan A. Garner and Joseph F. Spaniol,
consultants to the Committee.

AMENDMENTS TO THE
FEDERAL RULES OF APPELLATE PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Appellate Rules completed its style revision project to
clarify and simplify the language of the appellatie rules. It submitted revisions of all forty-eight
Rules of Appellate Procedure and a revision of Fo;:m 4 (no changes were made in Forms 1, 2, 3,
and 5), together with Committee Notes explaining their purpose and intent. The comprehensive
style revision was published for public corﬁment in April 1996 with an extended comment period
expiring December 31, 1996. Public hearings were scheduled but canceled, because no witness
requested to testify.

The style revision has taken up most of the advisory committee’s work during the past
four years. The style‘ cl;anges were designed to be nonsubstantive, except with rcspect to those
rules outlined below, which were under study when the style project corﬁménced. A few
additional substantive changes have been made necessary by legislative enactments or other
recent developments. Almost all comments received from the bench, bar, and law professors
teaching procedure and legal writing were quite favorable to the restyled rules. Only one
negative comment was received—that to the effect “why change a system that has worked?”

The advisory committee reoommended, and )‘.l1e Standing Rules Committee agreed, that
the submission to the Judicial Confcrenc‘e and its recommendation for submission to the

Supreme Court, if the changes are approved, should be in a different format from the usual
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submission. Instead of striking through language being eliminated and u;xderlining proposed new
language, the changes made by the restylization project can best be perceived by a side-by-side
comparison of the existing rule (in the left-hand column) with the proposed rule (in the right-
hand column). Commentary on changes that could be considered more than stylistic—generally
resolving inherent ambiguities—are discussed in the Committee Notes. A major component of
the restylization has been to reformat the rules with appropriate indentations. Your Committee
concurs with the recommendation of the advisory committee that the physical L;J.yout of the rules
should be an integral part of any official version—and of any published version that is jntended
to reflect the official version.
In connection with the restyﬁmﬁon project, the advisory committee and the Standing
Rules Committee bring to the attention of the Judicial Conference two changes in the restyled
rules—the use of “en banc” instead of “in banc” and the use of “must” in place of “shall.”
Although 28 U.S.C. § 46 has used “in banc” since 1948, a later law, Act of Oct. 20, 1978, Pub.
L. No. 95-486, 92 Stat. 1633, used “en banc” when authorizing a court of appeals having more
than fifteen active judges to perform its “en banc” functions with some subset of the court’s
members. Also the Supreme Court uses “en banc” in its own rules. See S. Ct. R. 13.3. The “en
banc” spelling is overwhelmingly favored by courts, as demonstrated by a computer search
conducted in 1996 that found that more than 40,000 circuit cases have used the term “en banc”

- and just under 5,000 cases (11%) have used the term “in banc.” When the search was confined
to cases decided after 1990, the pattern remained the same—12,600 cases using “en banc”
compared to 1,600 (11%) using “in banc.” The advisory committee decided to follow the most
commonly used “en banc” spelling. This is a matter of choice, of course, but both committees

recommend the more prevalent use to the Judicial Conference.




/
The advisory committee adopted the use of “must” to mean “is required to” instead of

using the traditional “shall.” This is in accord with Bryan A. Garner, Guidelines for Draftz'ng and
Editing Court Rules § 4.2 at 29 (1996). The adw—lisory committee is aware that the Supreme Court
changed the word “must” to “shall” in some of the amendments of individual rules previously
submitted to the Court. In doing so, the Supreme Court indicated a desire not to have
inconsistent usages in the rules, and concluded “that terminology changes in thg Federal Rules be
implemented in a thoroughgoing, rather than piecemeal, way.” The instant submission is a
comprehensive revision of all the appellate rules. Because of the potentially different
constructions of » see Garner, A Dictionary of Modern Legal Usage 939-42 (2d ed. 1995),
the advisory committee eliminated all uses of “shall” in favor of “must” when “is required to” is
meant. Both the advisory committee and the Standing Rules Committee recognized room for
differences of opinion and do not want the restylization work rejected due to the use of this word.
Included in this submission are some rules that have substantive amendments, all of
which have been published for public comment at least once except the proposed abrogation of
Rule 3.1 and the proposed amendments to Rule 22. Both of the latter changes are responsive to
recent legislation. The changes to Rules 26.1, 29, 35, and 41 were approved for circulation to the
bench and bar for comment in September 1995. They were resubmitted for public comment in
April 1996 as a part of the comprehensive style revision. After considering suggestions received
during these two comment periods, they were approved with minor changes along with the .
restylized version of the rules. Revised Rules 27, 28, and 32 were approved for circulation for
public comment in April 1996 along with the restylized rules—with special notations to the
bench and bar that these three rules underwent substantive changes. Rules 5, 5.1 (the latter of

which is proposed to be abrogated), and Form 4 were sent out for comment separately, after the

-

f? e
E

Lt

S

-

-

gt

1

(3

1

.{’f’f"
.




3

E S
B

¥

P
T 3

™3

7

[

™3 1

L

T

3

e
H

3

3

)

r-

restylization package. Rules S and 5.1 were revised because of recent legislative changes and a
proposed new Fed. R. Civ. P. 23(f); Form 4 was revised because of recent legislative changes and
a request by the Supreme Court Clerk for a more comprehensive form. The substantive changes
are summarized below, rule-by-rule in numerical order.

Rule 3.1 (Appeal from a Judgment of a Magistrate Judge in a Civil Case) would be

~ abrogated under the proposed revision because it is no longer needed. The primary purpose for

the existence of Rule 3.1 was to govern an appeal to the court of appeals following an appeal to
the district court from a magistrate judge’s decision. The Federal Courts Improvement Act of
1996, Pub. L. 104-317, repealed paragraphs (4) and (5) of 28 U.S.C. § 636(c) and eliminated the
option to appeal to the district court. An appeal from a judgment by a magistrate judge now lies
directly to the court of appeals.

The proposed consolidation of Rule S (Appeal by Permission Under 28 U.S.C. § 1292(b))
and Rule 5.1 (Appeal by Permission Under 28 U.S.C. § 636(c)(5)) would govern all discretionary
appeals from a district or magistrate judge order, judgment, or decree. In 1992, Congress added
subsection () to 28 U.S.C. § 1292 giving the Supreme Court power to prescribe rules that
“provide for an appeal of an interlocutory decision to the Court of Appeals that is not otherwise
provided for” in § 1292. The advisory committee believed the amendment of Rule 5 was
desirable because of the possibility of new statutes or rules authorizing discretionary
interlocutory appeals, and the desirability of having one rule that governs all such appeals. One
possible new application appears contemporaneously in the proposed new Fed. R. Civ. P. 23(f) to
allow the interlocutory appeal of a class certification order. Present Rule 5.1 applies only to

appeals by leave from a district court’s judgment entered after an appeal to the district court from




a magistrate judge’s decision. The Federal Courts Improvement Act of 1996 abolished all
appeals by permission that were covered by this rule, making Rule 5.1 obsolete.

The proposed amendments to Rule 22 (Habeas Corpus and Section 2255 Proceedings)
conform to recent legislation. First, the rule is made applicable to 28 U.S.C. § 2255 proceedings.
This brings the rule into conformity with 28 U.S.C. § 2253 as amended by the Anti-Terrorism
and Effective Death Penalty Act of 1996, Pub. L. No. 104-132. Second, the amended rule states
that a certificate of appealability may be issued by a “circuit justice or a circuit or district judge.”
Amended § 2253 requires a certificate of appealability issued by a “circuit justice or judge” in
order to bring an appeal from denial of an applicb.tion for the writ. The proposed amendment
removes the ambiguity created by the statute and is consistent with the decisions in all circuits
that have addressed the issue.

The proposed amendment of Rule 26.1 (Corpora£e Disclosure Statement) would eliminate
the requirement that corporate subsidiaries and affiliates be listed in a corporate disclosure
statement. Instead, the rule requires that a corporate party disclose all of its parent corporations
and any publicly held company owning ten percent or more of its stock. The changes eliminate
the ambiguity inherent in the word “affiliates” and identify all of those entities which might
possibly result in a judge’s recusal. The revised rule was submitted to the Committee on Codes

of Conduct, which found it to be satisfactory in its revised form.

The proposed amendment of Rule 27 (Motions) would treat comprehensively, for the ﬁxst -

time, motion practice in the courts of appeals. The rule is entirely rewritten to provide that any
legal argument necessary to support a motion must be contained in the motion itself, notina
separate brief. It expands the time for responding to a motion from seven to ten days and permits

a reply to a response—without prohibiting the court from shortening the time requirements or
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deciding a motion before receiving a reply. It establishes length limitations for motions and

- responses, and states that a motion will be decided without oral argument unless the court orders

otherwise.

The proposed amendment of Rule 28 (Briefs) is necessary to conform it to the proposed

‘amendments to Rule 32. Page limitations for a brief are deleted from Rule 28(g), because they

are treated in Rule 32.

Rule 29 (Brief of an Amicus Curiae) would be amended to establish limitations on the
length of an amicus curiae. brief. It adds the District of Columbia to those governments that may
file without consent of the parties or leave of court.” The amended rule generally makes the form
and timing requirements more specific, and states that the amicus curiae may participate in oral
argument only with the court’s permission.

Rule 32 (Form of Briefs, Appendices, and Other Papers) would be rewritten
comprehensively with a principal aim of curbing cheating on the traditional fifty-page limitation
on the length of a principal brief. New computer software programs make it possible to use type
styles and sizes, proportional spacing, and sometimes footnotes, to create briefs ;that comply with

a limitation stated in a number of pages, but that contain up to 40% more material than a normal
brief and are difficult for judges to read. The rule was amended in several significant ways. A
brief may be on “light” paper, not just “white,” making it acceptable to file a brief on recycled
paper. Provisions for pamphlet-sized briefs and carbon copies have been deleted because of tl‘lcir"' -
very infrequent use. The amended rule permits use of either monospaced or proportional
typeface. It establishes length limitations of 14,000 words or 1,300 lines of monospaced typeface
(which equates roughly to the traditional fifty pages) and requires a certificate of compliance

unless the brief utilizes the “safe harbor” limits of thirty pages for a principal brief and fifieen




pages for a reply brief. Requirements are included for double spacing and margins; type faces are
to be fourteen-point or larger type if proportionally spaced and limited to 10% characters per inch
if monospaoed.A Treatment of the appendix is in its own subdivision. A brief that complies with
the national rule must be accepted by every court; local rules may not impose form requirements
that are not in the nationa! rule. Local rules may, however, move in the other direction; they can
authorize noncompliance with certain of the national norms. Thus, for example, a particular
court may choose to accept pamphlet briefs or briefs with smaller typeface than those set forthin
the national rules.

Rule 35 (En Banc Determination) woul;i be amended to treat a request for rehearing en
banc like a pefition for panel rehearing, so that a request for rehearing en banc will suspend the
finality of the district court’s judgment and extend the period for filing a petition for a writ of
certiorari. Therefore, a “request” for rehearing en banc is changed to a “petition” for rehearing en
banc. The amendments also require each petition for en banc consideration to begin with a
statement demonstrating that the cause meets the criteria for en banc consideration. An
intercircuit conflict is cited as an example of a proceeding that might involve a question of
“exceptional importance™—one of the traditional criteria for granting an en banc hearing.

Rule 41 (Mandate; Contents; Issuance and Effective Date; Stay) would be amended to

provide that filing of a petition for rehearing en banc or a motion for stay of mandate pending

petition to the Supreme Court for a writ of certiorari both delay the issuance of the mandate until -~

disposition of the petition or motion. The amended rule also makes it clear that a mandate is
effective when issued. The presumptive period of a stay of mandate pending petition for a writ

of certiorari is extended to ninety days, to accord with the Supreme Court’s time period.
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Form 4 (Affidavit Accompanying Motion for Permission to Appeal In Forma Pauperis)
would be substantially revised. The Clerk of the Supreme Court asked the advisory committee to
devise_ a new, more comprehensive form Jf affidavit in support of an application to proceed in
forma pauperis. A single form isused by Loth the Supreme Court and the courts of appeals. In
addition, the Prison Litigation Reform Act of 1996 prescribed neﬁv requirements governing in
forma pauperis proceedings by prisoners, including requiring submission of an affidavit that
includes a statement of all assets the prisoner possesses. Form 4 was amended to require a great
deal more information than specified in the current form, including all the information required
by the recent enactment.

The Standing Rules Committee concurred with the advisory committee’s
recommendations. The proposed amendments to the Federal Rules of Appellate Procedure, as
recommended by your Committee, are in Appendix A with an excerpt from the advisory
committee report.

Recommendation: That the Judicial Conference approve the proposed

amendments to Appellate Rules 1-48 and to Form 4 and transmit them to the

Supreme Court for its consideration with the recommendation that they be

adopted by the Court and transmitted to Congress in accordance with the law.

AMENDMENTS TO THE
FEDERAL RULES OF BANKRUPTCY PROCEDURE

Official Bankruptcy Forms Submitted for TQV.

The Advisory Committee on Bankruptcy Rules submitted proposed revisions to Official ~*

Bankruptcy Forms 1, 3, 6F, 8, 9A-91, 10, 14, 17, 18, and new Forms 20A and 20B. The
proposed revisions mainly clarify or simplify existing forms. Several of the most heavily used
forms were redesigned by a graphics expert, and instructions contained in forms often used by

petitioners in bankruptcy or creditors were rewritten using plain English.




Official Form 1 (Voluntary Petition) would be amended to simplify the form and make it
easier to complete. In particular, the amendments reduce the amount of information requested,
add new statistical ranges for reporting assets and liabilities, and delete the request for
information regarding the filing of a plan.

Official Form 3 (Application and Order to Pay Fﬂmg Fee in Installments) would be
amended to include an acknowledgment by the debtor that the case may be dismissed if the
debtor fails to pay a filing fee installment. It would also clarify that a debtor is not disqualified
under Rule 1006 from paying the fee in installments solely because the debtor paid a bankruptcy
petition preparer. ‘

Official Form 6 (Schedule F) would be amended by adding to the schedule (which lists
creditors holding an unsecured nonpriority claim) a reference to community liability for claims.

Official Form 8 (Chapter 7 Individual Debtor’s Statement of Intention) would be
amended to make it more consistent with the language of the Bankruptcy Code. Language would
also be deleted from the present form that may imply that a aebtor is limited to options contained
on the form.

Ofﬁci;al Form 9 (Notice of Commencement of Case Under the Bankruptcy Code, Meeting
of Creditors and Fixing of Dates) includes eleven alternatives. Each form is designed fora
particular type of debtor (individual, partnership, or corporation), the particular chapter of the
Bankruptcy Code in which the case is pending, and the nature of the estate (asset or no asset).v-
The forms are used in virtually all bankruptcy cases.

Form 9 and its Alternatives would be expanded to two pages to make them easier to read,
and the explanatory material is rewritten in plain English. Several clerks of court expressed

concern that the existing forms® instructions were difficult to understand, which resulted in many
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questions from the public that consumed considerable staff resources. The advisory committee
agreed that the existing instructions were inadequate. At the same tﬁne, it recognized that there
would be added printing expense incurred in expanding the instructions. The advisory

- committee believed that better instructionL were essential, and the savings realized from the
expec'ted reduction in calls to the clerks’ offices asking for assistance probably would offset some
of the added printing expenses. In addition, the advisory committee noted that the $30
administrative fee assessed against a dethr filing a chapter 7 or chapter 13 bankruptcy case was
intended to pay for the cost of noticing. 'l‘he fee would easily cover the added expense in
expanding the form to two pages. On balance, :thé advisory committee concluded that the
benefits to the public substantially outweighed the added expense.

Official Form 10 (Proof of Claim) would be amended to provide instructions and
definitions for completing the form. The form also is reformatted to eliminate redundancies in
the information request. Creditors are advised not to submit original documents in support of the
claim.

Official Form 14 (Ballot for Accepting or Rejecting the Plan) would be amended to
simplify its format and make it easier to complete.

Official Form 17 (Notice of Appeal from a Judgment, Order, or Decree of a Bankruptcy
Court) would be amended to direct the appellant to provide the addresses and telephone numbers
of the attorneys for all parties to the judgment, order, or decree appealed from, as required by- .
Bankruptcy Rule 8001(a). It also informs other parties—in addition to the appellant—that they
may elect to have the appeal heard by the district court, rather than by a bankruptcy appellate

panel.




Official Form 18 (Discharge of Debtor) would be amended to simplify the form and
clarify the effects ofa dfscharge. A comprehensive explanation, in plain English, is added to the
back of the form to assist both debtors and creditors to understand bénkruptcy discharge.

Official Form 20A (Notice of Motion or Objection) and Form 20B (Notice of Objection
to Claim) would be added to provide uniform, simplified explanations on how to respond to
motions and/or objections that are frequently filed in a bankruptcy case.

The proposed revisions and additions to the Official Bankruptcy Forms, as recommended
by your Committee, are in Appendix B together with an excerpt from the advisory committee’s
report. ‘

Recommendation: That the J; udicial Conference approve the proposed revisions

to Official Bankruptcy Forms 1, 3, 6F, 8, 9A-9I, 10, 14, 17, 18, and new Forms

20A and 20B.

Most debtors and creditors partiéipaﬁng in bankruptcy rely on the private sector for
copies of the Official Forms. There is usually a significant lag time between the promulgation of
a form revision and the date when the private sector publishes the revised new forms. In
addition, some of the amended forms are notices and orders generated by the courts’ automated
systems and the Bankruptcy Noticing Center. Court staff and the Noticing Center will need
adequate time to implement tﬁe revisions to the forms. The advisory committee recommended
that a reasonable transition of about five months be authorized during which continued use of
superseded forms would be permitted.

Recommendation: That the Judicial Conference promulgate the proposed

revisions to the Official Bankruptcy Forms to take effect immediately, but permit
the superseded forms to also be used until March 1, 1998.
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ule roved for Publication and en
The Advi‘sory Committee on Bankruptcy Rules submitted to your Committee proposed
amendments to Bankruptcy Rules 1017, 1019, 2002, 2003, 3020, 3021, 4001, 4004, 4007, 6004,
6006, 7001, 7004, 7062, 9006, and 9014 and recommended that they be published for public
comment.

The proposed amendments to Rule 1017 (Dismissal or Conversion of Case; Suspension)
would specify the parties who are entitled to a notice of a United States trustee’s motion to
dismiss a voluntary chapter 7 or chapter 13 case based on the debtor’s failure to file a list of
creditors, schedules, or statement of financial aﬂ'au's Instead of sending a notice of a he_aring in
a chapter 7 case to all creditors, as presently required, the notice would only be sent to the debtor,
the trustee, and any other person or entity specified by the court.

The proposed aﬁ:endments to Rule 1019 (Conversion of Chapter 11 Reorganization Case,
Chapter 12 Family Farmer’s Debt Adjustment Case, or Chapter 13 Individual’s Debt Adjustment
Case to Chapter 7 Liquidation Case) would: (1) clarify that a motion for an extension of time to
file a statement of intention regarding collateral must be filed or made orally before the time
specified in the rule expires; (2) provide that the holder of a postpetition, preconversion
administrative expense claim is required to file within a specified time period a request for
payment under § 503(a) of the Code, rather than a proof of claim under § 501 of the Code or

Rules 3001(a)~(d) and 3002; and (3) conform the rule to the 1994 amendments to § S02(b)(9) of - .
the Code and to the 1996 amendments to Rule 3002(c)(1) regarding the 180-day period for filing
a claim by a governmental unit.
Rule 2002(a)(4) (Notices to Creditors, Equity Security Holders, United States, and United

States Trustee) would be amended to delete the requirement that notice of a hearing on dismissal




of a chapter 7 case based on the debtor’s failure to file required lists, schedules, or statements
r;mst be sent to all creditors.. The amendment conforms with the proposed amendment to Rule
1017, which requires that the notice be sent only to certain parties.

The proposed amendments to Rule 2003 (Meeting of Creditors or Equity Security
Holders) would require the United States to mail a copy of the report of a disputed election for a
chapter 7 trustee to any party in interest that has requested a copy of it. The amendment gives a
party in interest ten days from the filing of the report—rather than from the date of the meeting of
creditors—to file a motion to resolve the dispute.

The proposed amendments to Rule 3026(e) (Deposit; Confirmation of Plan in a Chapter 9
Municipality or a Chapter 11 Reorganization Case) would automatically stay for ten days an
order confirming a chapter 9 or chapter 11 plan so that parties will have sufficient time to request

a stay pending appeal.

Rule 3021 (Distribution under Plan) would be amended to conform to the amendments to
Rule 3020 regarding the 10-day stay of an order confirming a plan in a ¢hapter 9 or chapter 11
case.

A new subdivision (a)(3) would be added to Rule 4001 (Relief from Automatic Stay;
Prohibiting or Conditioning the Use, Sale, or Lease of Property; Use of Cash Collateral;

Obtaining Credit; Agreements) that would automatically stay for ten days an order granting relief

from an automatic stay so that parties will have sufficient time to request a stay pending appeal: -

The proposed amendments to Rule 4004(a) (Grant or Denial of Discharge) would clarify
that the deadline for filing a complaint objecting to discharge under § 727(a) of the Code is 60
days after the first date set for the meeting of creditors, whether or not the meeting is actually

held on that date. Rule 4004(b) is amended to clarify that a motion for an extension of time for
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filing a complaint objecting to a discharge must be filed before the time specified in the rule has
expired.

Rule 4007 (Determination of Dischargeability of a Debt) would be amended to clarify
that the deadline for filing a complaint to determine dischargeability of a debt under § 523(c) of
the Code is 60 days after the first date set for the meeting of creditors, whether or not the meeting
is actually held on that date. The rule is also amended to clarify that a motion for an extension of .
time for filing a complaint must be filed before the time specified in the rule has expired.

Rule 6004(g) (Use, Sale, or Lease of Property) is added to automatically stay for ten days
an order authorizing the use, sale, or lease of p;operty, other than cash collateral, so that parties
will have sufficient time to request a stay pending appeal.

| A new subdivision (d) would be added to Rule 6006 (Assumption, Rejection and
Assignment of Executory Contracts and Unexpifed Leases) that would automatically stay for ten
days an order authorizing the trustee to assign an éxecutory contract or unexpired lease under
§ 365(f) of the Code so that a party will bave sufficient time to request a stay pending appeal.

The proposed amendments to Rule 7001 (Scope of Rules of Part VII) would recognize
that an adversary proceeding is not necessary to obtain injunctive relief when the relief is
provided for m a chapter 9, chapter 11, chapter 12, or chapter 13 plan.

The proposed amendments to Rule 7004(e) (Process; Service of Summons, Complaint)
would provide that the 10-day time limit for service of a summons does not apply if the'sumn;ons" -
is served in a foreign country.

The proposed amendments to Rule 7062 (Stay of Proceedings to Enforce a Judgment)
would delete the references to the additional exceptions to Rule 62(a) of the Federal Rules of

Civil Procedure. The deletion of these exceptions, which are orders in a contested matter rather




than in an adversary proceeding, is consistent with amendments to Rule 9014 that render Rule
7062 inapplicable to a contested matter.

Rule 9006(c)(2) (Time) would be amended to prohibit the reduction of time fixed under
Rule 1019(6) for filing a request for payment of an administrative expense incurred after the
commencement of a case and before conversion of the case under chapter 7.

Rule 9014 (Contested Matters) would be amended to delete the reference to Rule 7062
from the list of Part VII rules that automatically apply in a contestea matter.

The Committee voted to circulate the proposed amendments to the bench and bar for

comment.
AMENDMENTS TO THE - 4
FEDERAL RULES OF CIVIL PROCEDURE
ule mmend I/ V: d issi

The Advisory Committee on Civil Rules submitted proposed amendments to Rule
23(c)(1) and Rule 23(f) on class acuons, together with Commrctee Notes expla:mng their purpose
and intent. The proposed amendments were part of a larger package of proposed revisions to
Rule 23 circulated to the bench and bar for comment in August 1996. Public hearings on the
proposed amendmenfs were held in Philadelphia, Dallas, aﬁd San Francisco. The Standing Rules
Committee approveci new subdivision (f), but recommitted the proposed amendments to (c)(1) to
the advisory committee. ; | |

The adwsory committee’s work on these proposed amendments began in 1991, when it
was asked by the Judicial Conference to act on the recommendation of the Ad Hoc Committee on
Asbestos Litigation to study whether Rule 23 should be amended to facilitate mass tort litigation.
To understand the full scope and depth of the problems, the advisory committee sponsored or

participated in a series of major conferences at the University of Pennsylvania, New York
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University, Southern Methodist University, and the University of Alabama, as well as studied the
issues at regularly scheduled meetings elsewhere. During these conferences, the advisory
committee heard from experienced practitioners, judges, academics, and others. To shore up the
minimal empirical data on current cla;s action practices, the Federal Judicial Center, at the
request of the advisory committee, completed a study of the use of class actions terminated
within a two-year period in four large districts.

In the course of its six-year study, the advisory committee considered a wide array of
procedural changes, including proposals to consolidate (b)(1), (b)(2), and (b)(3) class actions, to
add opt-in and opt-out flexibility, to enhance nc;tiée, to define the fiduciary responsibility of class
representativeness and counsel, and to regulate attorney fees. In the end, with the intent of
stepping cautiously, the committee opted for what it believed were five modest changes which
were published for comment in August 1996.

During the six-month commentary period, the advisory committee received hundreds of
pages of written comments and testimony from some 90 witnesses at the public hearings.
Comments and testimony were received from the entire spectrum of experienced users of Rule
23, including plaintiffs’ class action lawyers, plaintiffs’ lawyers who prefer not to use the class

action device, defendants’ lawyers, corporate counsel, judges, academics, journalists, and
litigants who had been class members. The work of the advisory committee and the information
considered by it, including all the written statements and comments and transcripts of witnéss-es’ =
testimony, filled a four-volume, 3,000 page compenciium of the committee’s working papers
published in May 1997.
Although five general changes were published for comment, the advisory committee

decided to proceed with only the proposed amendments to Rule 23(c)(1) and (f) at this time. The




change to Rule 23(c)(1) would clarify the timing of the court’s certification decision to reflect
present practice. New subdivision (f) would authorize a perm)issive interlocutory appeal, in the
sole discretion of the court of appeals, from an order granting or denying class certification. The
remaining proposed changes either were abandoned or“ deferred by the advisory commxttee after
further reflection, or set aside in anticipation of the Supreme Court’s decision in Amchem
Products, Inc. v. Windsor, No. 96-270 (decided June 25, 1997) — a Third Circuit case holding
invalid a settlement of a class action that potentially consisted of tens of thousands of asbestos
claimants. The advisory committee carefully considered whether to delay proceeding on the
proposed amendments to Rule 23 (c)(1) and (t)_ and wait until action on the remaining proposed
amendments to Rule 23 was completed. But it concluded unanimously that the changes to (c)(1)
and (f) were important and distinct from the remaining proposed changes and needed to be acted
on expeditioﬁsly. In particular, the proposed change to Rule 23(f) could have immediate and
substantial beneficial impact on class action practice.

New subdivision (f) would create an opportunity for interlocutory appeal from an order
granting or denying class action certification. The decision whether to permit appeal is in the
sole discretion of the court of appeals. Application for appeal must be made within ten days after
entry of the order. District court proceedings would be stayed only if the district judge or the
court of appeals ordered a stay. Authority to adopt an interlocutory appeal provision was
conferred by 28 U.S.C. § 1292(¢). |

The advisory committee concluded that the class action certification decision warranted
special interlocutory appeal treatment. A certification decision is often decisive as a practical
matter. Denial of certification can toll the death knell in actions that seek to vindicate large

numbers of individual claims. Alternatively, certification can exert enormous pressure to settle.
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Because of the difficulties and uncertainties that attend some certification decisions—those that
do not fall within the boundaries of well-established practice—the nged for immediate appellate
review may be greater than the need for appellate review of many routine civil judgments. Under
present appeal statutes, however, it is difficult to win interlocutory review of orders granting or
denying certification that present important and difficult issues. Many such orders fail to win
district court certification for interlocutory appeal under 28 U.S.C. § 1292(b), in part because
some courts take strict views of the requirements for certification. Resort has been had to
mandamus, with some success, but review may strain ordinary mandamus principles.

The lack of ready appellate review has x;nade it difficult to develop a body .of uniform
national class-action principles. Many commentatofs ‘and witnesses advised thé advisory
committee that district courts oﬁen give different answers to important class-action questions,
and that these dlffcrenm encourage forum shopping. The commentators and witnesses who
testified on proposed Rule 23(f) provided strong, although not lmiversal, support for its adoption.

The main ground for oppqsing the proposed amendment §vas that applications for
permission to appeal would become a routine strategy of defendants to increase cost and delay.
The advisory committee recognized that there might be strong temptations to seek permission to
appeal, particulariy during the early days of Rule 23(f). It hoped that lawyers would soon
recognize that appeal would be granted only in cases that presenf truly important and difficult
issues, and that the potential for many ill-founded appeal petitions would quickly dissipate.. In
any event, it relied on the advice of many circuit judges that applications for permission to appeal
under 28 U.S.C. § 1292(b) are quickly processed, adding little tov the costs and delay experienced
by the parties and trial coﬁrts, and imposing little burden on the courts; of appeals. The

cominittee was confident that, as with § 1292(b) appeals, Rule 23(f) petitions would be quickly




resolved on motion. The advisory committee concluded that the benefits of the proposal greatly
outweighed the small additional workload burden.

The Standing Rules Committee concurred with the advisory committee’s
recommendation to add a new Rule 23(f). The proposed amendments to the Federal Rules of
Civil Procedure, as rgcommended by your Committee, are in Appendix C with an excerpt from
the advisory committee report.

Recommendation: That the Judicial Conference approve the proposed new Civil

Rule 23(f) and transmit it to the Supreme Court for its consideration with the

recommendation that it be adopted by the Court and transmitted to Congress in

accordance with the law.

In xhany class acﬁoﬁ cases, the decision to certify is the single most important judicial
event, whit;.h ‘oﬁen sets into moﬁon a series of actions inexorably leading to settlement. The
advxsory committee heard much testlmony about the intense pressure placed on the defendant to
setﬂe once a class action had been certified, rather than risk any chance of losing. The proposed
amendment of Rule 23(0)(1) wduld amend the requirement 'ghat the class action certification
determination be‘made “as soon as practicable.” The advisory committee’s prc;posed change to
“when practicable” was designed to confirm present practice, which permits a ruling on a motion
to dismiss or for summary judgment before M&wsmg certification quesﬁdns.

The Standing RuIEs Commlttee recognized that in most class a;:tion cases a judge needs
sufficient information, which often requires é.dcquate time for discovery, before making the .
critical class action certification decision. But concern was expressed that a delay in the
certification decision mightas a practlcal m;(ltfer eliminate any real relief to some injured parties

under certain circumstances, particularly when their claims may become moot if not acted on

expeditiously. In addition, the advisory committee continues to study proposed revisions to other

parts of the rule and could further consider the change to (c)(1) at the same time. Accordingly,
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your Committee voted to recommit the proposed amendments to Rule 23(c)(1) to the advisory
committee for further consideration.
and of Discov:

With the goal of reducing cost and delay in litigation, the advisory committee has
embarked on a major review of the general scope and nature of discovery. As part of this overall
discovery project, the advisory committee will address the discovery-related recommendations
contained in the Judicial Conference’s report to Congress on RAND’s Civil Justice Reform Act
study, including the need to revisit the “opt-in” “opt-out” mandatory disclosure provisions.

A sabcommittee was appointed to expl;n'é discovery issues. It convened a conference of
about 30 prominent attorneys and academics to discuss discovery problems. Building on that
meeting, the advisory committee, along with the Boston College School of Law, is sponsoring a
symposium on discovery in September 1997. Academics will present papers that will later be
published by the school’s law review. Several panels of experienced practitioners and judges
will also address distinct discovery issues at the conference. The advisory committee plans to
meet in October to decide which specific discovery issues discussed at the symposium it will
pursue.

AMENDMENTS TO THE
FEDERAL RULES OF CRIMINAL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Criminal Rules submitted proposed amendments to Fedel:al
Rules of Criminal Procedure 5.1, 26.2, 31, ‘33, 35, and 43 together with Committee Notes
explaining their purpose and intent. The proposed amendments had been circﬁlated to the bench
and bar for comment in Augﬁst 1996. A pﬁblic hearing was scheduled for Oakland, California,

but no witnesses requested to testify.




The proposed amendments to Rule 5.1 (Preliminary Examination) would require
production of a witness statement aﬁer the witness has testified at a preliminary examination
hearing. The proposal is similar to current provisions in other rules that require production of a
witness statement at other pretrial proceedings.

Rule 26.2 (Production of Witness Statements) would be amended to include a cross-
reference to the proposed amendment to Rule 5.1, extending the requirement to produce a
witness statement to a preliminary examination.

The proposed amendment to Rule 31 (Verdict) would require individual polling of jurors
wh.en. polling occurs after the verdict, either at a;pé.rty’s request or on the court’s own motion.
The amendment confirms the existing practice of most courts.

Rule 33 (New Trial) would be amended to require that a motion for a new trial based on
newly discovered evidence be filed within three years after the date of the “verdict or finding of
guilty.” The current rule uses “final judgment” as the triggering event, but courts have reached
different conclusions on when a final judgment is entered. As a result of the disparate practices,
the time to file the motion has varied among the districts. The published version of the proposed
amendment fixed a clear starting point to begin the time period and set two years as the outside
limit. The advisory commlttec was persuaded by the public comment, however, that an

additional year was necessary. Defense attorneys often concentrate their available time and

resources prosecuting an appeal immediately after the verdict or finding of guilty and only begin - -

considering filing a motion for a new trial when they have completed the appeal.
Rule 35 (Correction or Reduction of Sentence) would be amended to permit a court to

aggregate a defendant’s assistance in the prosecution or investigation of another offense rendered
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before and after sentencing in determining whether a defendant’s assistance is “substantial” as
required under Rule 35(b). The proposed amendment is intended to recognize a defendant’s
significant assistance rendered before and after sentenci‘ng,‘either, of which viewed alone would
be insufficient to meet the “substantial” level.

The proposed amendment to Rule 43 (Presence of the Defendant) would clarify that a
defendant need not be present: (1) at a Rule 35(b) reduction of sentence proceeding for
substantial assistance rendered by the defendant; (2) at a Rule 35(c) correction of sentence
proceeding for a technical, arithmetical, or other clear error; or (3) at 218 U.S.C. § 3582(c)
resentencing modifying an imposed term of imi):isonment In virtually all these proceedings, the
modification of a sentence can only inure to the benefit of the defendant, and the defendant’s
attendance is not necessary. The court does, however, retain the power to require or permit a
defendant to attend any of these proceedings in its diScretion. A defendant’s presence \_avould still
be required at a resentencing to correct an invalid sentence following a remand under Rule 35(a).

The Standing Rules Committee concurred with the advisory committee’s recommenda-
tions. The proposed amendments to the Federal Rules of Criminal Procedure, as recommended
by your Committee, are in Appendix D) with an excerpt from the advisory committee report.

Recommendation: That the J udiciai Conference approve the proposed
amendments to Criminal Rules 5.1, 26.2, 31, 33, 35, and 43 and transmit them to

the Supreme Court for its consideration with the recommendation that they be
adopted by the Court and transmitted to Congress in accordance with the law.

Rules Approved for Publication and Comment
The Advisory Committee on Criminal Rules submitted proposed amendments to
Criminal Rules 6, 11, 24, 30, and 54, abrogation of Rules 7(c)(2), 31(e), 32(d)(2), and 38(e), and

a new Rule 32.2 with a recommendation that they be published for public comment..




Rule 6 (The Grand Jury) would be amended to permit the grand jury foreperson or deputy
foreperson to return an indictment in open court without requiring the presence of the entire
grand jury as mandated under present procedures. The amendment would be particularly helpful
when the grand jury meets in places other than in the courthouse and needs to be transported to
discharge a ministerial function. The second proposed amendment would allow the presence of
an interpreter who is necessary to assist a juror in taking part in the grand jury deliberations. The
advisory committee recommended that the exception be limited solely to interpreters assisting
the hearing impaired. But the Standing Rules Committee concluded that it would be more
~ helpful to obtain public comment on an expandéd‘excepﬁon to the rule that would allow any
interpreter found to be necessary to assist a grand juror.

The proposed amendment of Rule 11 (Pleas) would require the court to determine
whether the defendant understands any provision in a plea agreement that waives the right to
appeal or to coliaterally attack the sentence. The advisory committee first considered the
proposed amendment at the request of the Committee on Criminal Law. The amendment also
conforms Rule 11 to current practices under sentencing guidelines and makes it clear that a plea
agreement may include an agreement as to a sentencing range, sentencing guideline, sentencing
factor, or policy statement. It also d1$t1ngmshes plea agreements made under Rule 11(e)(1}(B),
which are not bindiné on the court, #nd agreements under Rule 11(e)(1)(C), which are binding.

Rule 24 (Altefnate Jurors) would permit the court to retain alternate jurors during tﬁ;: - )
deliberations if any other regular juror becomes incapacitated. The alternate jui'ors would remain
insulated from the other jurors untﬂ required to replace a regular juror. The option would be
particularly hcipful in an extended trial v’vhéﬁ two or more original jurors could not participate in

the deliberations because othewﬁse a new trial would be required.
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The proposed amendments to Rule 30 (Instructions) would permit a court to require or
permit the pa:tiés to file any requests for instructions before trial. Under the present rule, a court
may direct the parties to file the requests only duriné trial or at the close of the evidence.

New Rule 32.2 (Forfeiture Procedures) consolidates several procedural rules governing
the forfeiture of assets in a criminal case, including existing Rules 7(c)(2), 31(¢), 32(d)(2), and
38(e). In Libretti v. United States, 116 S. Ct. 356 (1995), the Supreme Court held that criminal
forfeiture constitutes an aspect of the sentence imposed in a criminal case, and that the defendant
has no constitutional right to have the jury determine any part of the forfeiture. The proposed
amendment was originally suggested by the Dépa‘runent of Justice and sets up a bifurcated post-
guilt adjudication forfeiture procedure. At the first proceeding, the court determines what
property is subject to forfeiture. At the second, the court rules on any petition filed by a third

party claiming an interest in the forfeitable property and otherwise conducts ancillary
proceedings. Parties are permitted to conduct discovery in accordance with the Federal Rules of
Civil Procedure to the extent determined necessary by the court.

A technical amendment ig proposed to Rule 54 rémoving the reference to the court in the
Canal Zone, which no longer exists. | |

The Committee voted to circﬁiate the proposed amendments to the bench and bar for
comment. |
Informational Items

The Standing Committee voted to reject the recommendation of the advisory committee
to seek legislation amending 18 U.S.C. ‘§ 3060 to perrmt a magistrate judge to cﬁndﬁct a
preliminary examination over the defendant’s objection. Criminal Rulé 5(c) tracks the statutory

provision, and it would also need to be amended to conform to a statutory change. At the request




of the Committee, the Committee on the Administration of the Magistrate Judges System was
- asked to review the advisory committee’s recommendation. It agreed with the substance of the
proposal and endorsed the necessary legislative and rule changes. Your Committee concluded
that the proposed change should be recommitted to the advisory committee to consider action
under the rulemaking process. A parallel statutory change could be pursued at the appropriate
time.

A bill was introduced in the House of Representatives (H.R. 1536) that would amend 18
U.S.C. § 3321 and reduce the number of grand jurors from a range of 16-23 to 9-13, with 7 jurors
instead of 12 jurors necessary to concur in an indictment. Criminal Rule 6 tracks the language of
the current statutory provision. The Advisory Committee on Criminal Rules has placed the
matter on the agenda of its next meeting in October 1997, which is consistent with the
recommendations of the Committee on Court Administration and Case Management and the
Committee on Cnmmal Law.

AMENDMENTS TO THE
FEDERAL RULES OF EVIDENCE

1 mmended for Approv: missi
The Advisory Committee on Evidence Rules submitted proposed amendments to Federal

Rules of Evidence 615 (Exclusion of Witnesses). The amendment would expand the list of

witnesses who may not be excluded from attending a trial to include any victim as defined inthe

Victim’s Rights and Restitution Act of 1990 and the Victim Rights Clarification Act of 1997. _
The améndment is intendgd to conform to the two Acts. These laws provide that: (1) a victim-
witness is entitled to att;:nci the trial unless the witness’ testimony would be materially affected
by the testimony at trial; anci 2)a victifn-witness who xhay testify at a later sentencing

proceeding cannot be excluded from the trial for that reason.
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The advisory committee’s proposed amendment was limited to witnesses specifically
defined by the two victim rights’ statutes. The Standing Rules Committee concluded that a more
expansive amendment was preferable to account for any other existing or future statutory
exception. It revised the proposed amendment to extend to any “person authorized by statute to
be present.” The Committee also agreed with the request to forward the proposed amendments
directly to the Judicial Conference without publishing them for public comment. Under the
governing, Procedures for the Conduct of Business by the Judicial Conference Committees on
Rules of Practice and Procedure the “Standing Committee may eliminate the public notice and
comment requirement if, in the case of a techniéal‘or conforming amendment, it determines that
notice and comment are not appropriate or necessary.” The Standing Rules Committee
determined that the proposed amendment, as revised, was a conforming amendment. .

The proposed amendment to the Federal Rules of Evidence, as recommended by your
Committee, ap-pea.ts in Appendix E together with an excerpt from the advisory committee report.

Recommendation: That the Judicial Conference approve the proposed

amendment to Evidence Rule 615 and transmit it to the Supreme Court for its

consideration with the recommendation that it be adopted by the Court and
transmitted to Congress in accordance with the law.

Informational Items

The Standing Rules Committee recommitted to the advisory committee for f_urthcr study
proposed amendments to Evidence Rule 103 (Rulings on Evidence) that would add a new
subdivision governing in limine practice. The present rules do not address in limine practice, a;nd
this has resulted in some conflict in the courts and confusion in the practicing bar! Proposéd
amendments to Evidence Rule 103 were published for comment in 1995, but were eventually

withdrawn. Although generally inclined to publish for comment another proposed in limine rule,




several members of the Standing Rules Committee expressed concemn regarding certain technical
issues that they believed needed first to be addressed by the advisory committee. The Committee
agreed that further study by the adviéory committee would be helpful before publishing another
proposed change to Rule 103. |
The advisory committee has refrained from considering amending Evidence Rule 702 to
account for the Supreme Court’s decision in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509
U.S. 579 (1993), and later decisions generated by it, until a time when the district courts and
courts of appeals have had an opportunity to explore some of the decision’s far-reaching
implications. Several years have now passed. Daubert case law has rapidly developed and
involves many areas not considered nor in issue in the 1993 case. The advisory committee has
concluded that the time is now right for a review of Evidence Rules 702 and 703 and has placed
the matter on its agenda for its October meeting. In addition, both the Senate and the House of
Representatives are considering bills to codify the Court’s decision.
RULES GOVERNING ATTORNEY CONDUCT

A study by the Committee’s reporter of appellate and bankruptcy cases involving rules of
attorney conduct and a Federal Judicial Center empirical study dn rules governing attorney
conduct have now been completed. The Committee was also advised of the current status of

meetings between the Department of Justice and the Conference of Chief Justices on contacting

represented parties. The Committee’s reporter was asked to prepare some specific proposals for - -

the Commﬂiee s con51derat10n at its next meeting in January.
UNIFORM NUMBERING SYSTEM FOR LOCAL RULES OF COURT
Amendments to the Federal Rulés of Practice and Procedure took effect on December 1,

1995, which required that all local rules of court “must conform to any uniform numbering

ey,
b

=

l’~€ ;“

L

£33

T

p
oo- -

S

==

—y

€&

[

]

£




I

=
.l

OF

F

&
.

&

i

7

A |

T

1

<

LA N A A T A

system prescribed by the Judicial Conference.” In March 1996, the Conference prescribed a
numbering system for local rules of court to implement the 1995 rules amendments. The
Conference set April 15, 1997, as the effective date of compliance with the uniform numbering
system so that courts would have sufficient time to make necessary changes to their local rules.

Slightly less than half of the courts were able to renumber their local rules by April 15,
1997. Several additional courts completed their renumbering before the Standing Rules
Committee met in June. Other courts have advised the Committee that they are nearing
completion of their local rules renumbering. The Committee continues to encourage those courts
that have not yet adopted a uniform numbering system to renumber their local rules. The
Committee finds promising the recent increase in t];e number of courts adopting a uniform
numbering system, and it will continue to offer to help the courts that are in the process of
renumbering their local rules.

LONG RANGE PLANNING

The chairs of the Standing Rules Committee and the Advisory Committee on Civil Rules
participated in the May 15, 1997, meeting of the Judicial Conference committee liaisons on the
judiciary’s Long Range Plan. During the discussion on mass torts, the advisory committee chair
described the extensive work of the Advisory Committee on Civil Rules on the study of mass
torts in the context of class actions during the past six years. As previously noted, the advisory
committee garnered substantial information and data on class action and mass torts practice,
which were compiled into a four-volume compendium of working papers. The rules committee
chairs favored the consensus of the liaisons that the individual Conference committees should
continue to coordinate their respective work with the other committees involved in the study of

mass tort litigation.

Rules Page 29




LOCAL RULES AND OFFICIAL BANKRUPTCY FORMS ON INTERNET
The Committee was advised of ongoing efforts in the Administrative Office to plaqe local
rules of court‘and Qﬁicial Bankruptcy Forms on the Intfamet. Rather than furnishing paper‘
copies qf local rules of court and any gmendm;nts to thg Administrative Office—as presently
required by 28 USC§ 2071(d)—courts cOuld‘fuIﬁll ﬂﬁs statutory respogsibility by placing and
updating their local rules directly on the Internet. It is expected that Internet access to the rules
would benefit lawyers researching local practices and rglievc the clerks’ oﬁice; éf some of their
burden in providing copies of local rules and otl}qrwise requnding to inquiries regarding them.
Access to Official Bankruptcy Forms Would benefit practitioners and pro se clgimants in
bankruptcy. Paper copies of most of these forms are not available from the courts, but must be
obtained from private sector sources. The advantages of having public access to the forms on the
Internet are clear.
REPORT TO THE CHIEF JUSTICE
In accordance with the standing request of the Chief Justice, 2 summary of issues
concerning select new amendments and proposed amendments generating controversy is set forth
in Appendix F.
STATUS OF PROPOSED AMENDMENTS
A chart prepared by the Administrative Office (reduced print) is attached as Appendix G,

which shows the status of the proposed amendments to the rules.
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Respectfully submitted,

it

Alicemarie H. Stotler

Chair
Frank W. Bullock, Jr. Alan W. Perry
Frank H. Easterbrook Sol Schreiber
Seth P. Waxman Morey L. Sear
Geoffrey C. Hazard, Jr. James A. Parker
Phyllis A. Kravitch E. Norman Veasey
Gene W. Lafitte William R. Wilson, Jr.
APPENDICES
Appendix A — Proposed Amendments to the Federal Rules of Appellate Procedure
Appendix B — Proposed Amendments to the Federal Rules of Bankruptcy Procedure
Appendix C — Proposed Amendments to the Federal Rules of Civil Procedure
Appendix D — Proposed Amendments to the Federal Rules of Criminal Procedure
Appendix E — Proposed Amendments to the Federal Rules of Evidence
Appendix F — Report to the Chief Justice on Proposed Select New Rules or Rules
Amendments Generating Controversy
Appendix G — Chart Summarizing Status of Rules Amendments
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Agenda F-18 (Appendix F)
Rules
September 1997

PROPOSED SELECT NEW RULES OR RULES AMENDMENTS
GENERATING SUBSTANTIAL CONTROVERSY

The following summary outlines considerations underlying the recommendations of the
advisory rules committees and the Standing Rules Committee on certain new rules or controversial
rules amendments. A fuller explanation of the committees’ considerations was submitted to the
Judicial Conference and is sent together with this report. \

Federal Rules of Appellate Procedure

The proposed style revision of the Appellate Rules is intended to improve the rules’ clarity,
consistency, and readability. The advisory rules committee identified and eliminated ambiguities
and inconsistencies that inevitably had crept into the rules since their enactment in 1976. The style
changes are designed to be nonsubstantive, unless-otherwise specified and except with respect to
several rules that were under study when the style project commenced. Virtually all comments from
the bench, bar, and law professors on the stylized rules were favorable.

The style revision has taken up most of the advisory committee’s work during the past four
years. The revision of the appellate rules completes the first step of a long-term plan to re-examine
all the procedural rules. The rules committees do not, however, plan to revise the Evidence Rules
for style purposes because of the disruptive effect it would have on trial practice. Judges and lawyers
are familiar with, and rely heavily on, the current text and numbers of the Evidence Rules during trial
proéeedings. The style project was launched originally by Judge Robert E. Keeton, former chairman
of the Standing Rules Committee, and Professor Charles Alan Wright, the first chairman of the Style
Subcommittee. The consultant enlisted by them created Guidelines for Drafting and Editing Court
Rules, which provides a uniform set of conventions for all future writing.

Two style changes are brought to the attention of the Court — the use of “en banc” instead
of “in banc” and the use of “must” in place of “shall.” Like several other style changes made in the
rules, these two changes represent the consensus of the rules committees on a style issue that
required a decision that would be adhered to uniformly throughout the rules for purposes of
consistency. The committee recognizes room for differences of opinion and does not want the
restylization work to be rejected due to the adoption of either usage.

Two other rules, published and commented on for revision other than style, drew notable
comment. Rule 32 is of interest because it incorporates generally the acceptability of computerized
word-processing programs that assist the bench and bar in determining the proper length of briefs
and size of typeface for text. The proposed amendments addressed concerns expressed by many
commentators that were aimed at earlier drafts of the rule. As revised in light of these comments,
the amended rule was well received by the bench and bar. Rule 35 was rewritten after careful
deliberations with representatives of the Department of Justice as well as careful attention to other

Rules App. F-1




Proposed Select New Rules or Rules Page 2
Generating Substantial Controversy

proposed word choices, to the extent of setting aside preferred style conventions, in order to improve
the rule. Bt o I

I f 11 99 2 (75 33

A.  Brief Description
The proposed amendment to Rule 35 substitutes the word “en banc” for “in banc.”

B.  Arguments in Favor

] “En banc” is the common usage and is overwhelmingly favored by the courts.
More than 40,000 published opinions in circuit cases referred to “en banc”
and just under 5,000 opinions used the term “in banc.” A similar pattern was
evidenced in Supreme Court opinions, with 950 opinions using “en banc”
while only 46 opinions used “in banc.” The Supreme Court rules refer to “en
banc.” ‘

] “En banc” was used by Congress in a statute when authorizing a court of
appeals having more than fifteen judges to perform its “en banc” functions.
Act of Oct. 20, 1978, Pub. L. No. 95-486.

C.  Objections

o 28 U.S.C. § 46(c) sets out the requirements for an “en banc” proceeding and
uses the term “in banc.”

D. Rules Committees” Consideration

Both the advisory rules committee and the Standing Rules Committee decided
that the most commonly used spelling should be followed in the stylized rules. No
objection from any committee member was expressed to the proposed use of “en
banc.” ‘ ‘

II £, b3 B4 114 »
A. Brief Description

The word “must” is used throughout the stylized rules whenever “is required
to” is intended, instead of using the more traditional “shall.”

Rules App. F-2
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Proposed Select New Rules or Rules Page 3
Generating Substantial Controversy

B.  Argumentsin Favor

M i i

i

1

° The meaning of “must” is clear in all contexts.

L] The meaning of the word “shall” is ambiguous and changes depending on the
context of the sentence in which itis used. In fact, the word “shall”” can shift
its meaning even in midsentence. It has as many as eight senses in drafted
documents. It is also commonly used as a future tense modal verb, which is
inconsistent with present-tense drafting.

Obiection

® The sound of “must” is jarring in many sentences. Statutes and current rules
commonly use “shall.”

Rules Committees’ Considerat

Both the advisory rules committee and the Standing Rules Committee initially
expressed skepticism about the use of “must” instead of “shall.” But on careful
consideration, both committees agreed that the use of “shall” has generated much
unwarranted satellite litigation over its meaning. Case law is replete with examples
of courts and litigants attempting to discern its precise meaning in various contexts.
“Must” has the virtue of universal and uniform meaning. Both committees are
sensitive to concerns over piecemeal stylistic changes and adopted the convention of
using “must” in every instance that “is required to” is intended in the rules.

Federal Rules of Civil Procedure

A new subdivision (f) would permit an interlocutory appeal from an order
granting or denying class action certification in the sole discretion of the court of
appeals. District court proceedings would be stayed only if the district judge or the
court of appeals ordered a stay.

Arguments in Favor

. The proposed amendment would facilitate the establishment of a body of
uniform class-action certification principles.

Rules App. F-3
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Generating Substantial Controversy

Rules App. F4

Denial of certification can toll the death knell in actions that seek to vindicate
large numbers of individual claims. A grant of certification can exert a
reverse death knell, creating enormous pressure to settle that is often decisive
as a practlcal matter. The need for immediate appellate review may be
greater than the. need for appellate rev1ew of many routine final civil
Judgments o g :

Final judgment appeal feview on prehrmnary injunction appeal certification
for permissive appeal under § 1292(b), and mandamus together often fail to
provide effective review. One response has been to strain ordinary
mandamus principles. :

The committee was confident that, as with § 1292(b) appeals, the courts of
appeal would act quickly and at a low cost in determining whether to grant
permission to appeal. Significant costs would be incurred only in cases
presenting such pressing issues as to warrant permission to appeal. In
addition, the committee believed that although requests for interlocutory
appeal may initially be frequent, that number would fall as the bar acquired
experience with thexrnle and the appellate courts’ responses to such requests.

The committee a]so noted that 2 smular proposal had been introduced in
Congress. :

Object

Applications for permission to appeal would become a routine strategy to
increase costs and delay.

The proposed amendment would add hundreds, maybe thousands, of motions
to the already overburdened workloads of the courts of appeals.

Rules Committees Considerati

Both committees agreed that the benefits of the proposed amendment greatly

outweigh the predictably lesser disadvantages.
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AGENDA DOCKETING

ADVISORY COMMITTEE ON CRIMINAL RULES

CR26.2 to 5.1.

Fed. Defender
3/95

Proposal Source, Status
Date,
and Doc #
[CR 4] — Require arresting Local Rules 10/95 — Subcommittee appointed
officer to notify pretrial Project 4/96 — Rejected by subcommittee
services officer, U.S. Marshal, COMPLETED
and U.S. Attorney of arrest
[CR 5(a)] — Time limit for DOJ 8/91; 10/92 — Subcommittee appointed
hearings involving unlawful 8/92 4/93 — Considered
flight to avoid prosecution 6/93 — Approved for publication
arrests 9/93 — Published for public comment
4/94 — Revised and forwarded to ST Committee
6/94 — Approved by Stg Com
9/94 — Approved by Jud Conf
12/95 — Effective
COMPLETED
[CR 5(¢)] — Misdemeanor Magistrate 10/94 — Deferred pending possible restylizing efforts
defendant in custody is not Judge Robert | PENDING FURTHER ACTION
entitled to preliminary B. Collings
examination. Cf CR58(b)(2)(G) | 3/94
[CR 5(c)] — Eliminate consent | Judge 1/97 — Sent to Reporter
JTequirement for magistrate Swearingen 4/97 — Recommends legislation to Stg Comm
judge consideration 10/28/96 (96- | 6/97 — Recommitted by Stg Comm
CR-E) PENDING FURTHER ACTION
[CR 5.1] — Extend production | Michael R. 10/95 — Considered
of witness statements in Levine, Asst. 4/96 — Draft presented and approved

6/96 — St Comm approved

8/96— Published for public comment
4/97— Forwarded to Stg Com

6/97 — Approved by Stg Com

PENDING FURTHER ACTION
[CR 6] — Statistical reporting | David L. Cook | 10/93 — Committee declined to act on the issue
of indictments A0 3/93 COMPLETED
[CR6(a)] — Reduce number of | H.R. 1536 5/97 — introduced by Congressman Goodlatte, referred to CACM with input from
grand jurors introduced by Rules Com
Cong PENDING FURTHER ACTION
Goodlatte

[CR 6(d)] — Interpreters
allowed during grand jury

DOJ 1/22/97
(97-CR-B)

1/97 — Sent directly to Chair

6/97 — Approved by Stg Com for publication
8/97— Published for public comment
PENDING FURTHER ACTION

Page 1
September 16, 1997
Doc. No. 1276

4/97 — Draft presented and approved for request to publish




- discipline agencies

Proposal Source, Status
Date,
and Doc #
[CR 6(e)] — Intra-Department | DOJ. . 4/92 — Rejected motion to send to ST Committee for public comment
of Justice use of Grand Jury 10/94 — Discussed and no action taken
materials COMPLETED
CR 6(ej(3)(C)(iv)] — DOJ 4/96 — Commlttee dec1ded that current practice should be reaffirmed
Disclosure of Grand Jury COMPLETED
materials to State Officials K .
“ [CR 6(e)(3)(C)(lv)] — Barry A. 10/94 — Con31dered no act10n taken
‘Disclosure of Grand Jury Miller, Esq. ”COMPLETED
materials to State attorney 12/93 ‘

. [CR6 ()] — Return by

DOJ 1/22/97

1/97 — Sent: dlrectly to Chair -

Page2
Septersber 16, 1997
Doc. No. 1276

}

| foreperson rather than entire (97-CR-A) 4/97— Draft presented and aprroved for pubhcanon
| grand jury | 6/97 — Approved by Stg Com for publication
| 8/97— Published for public comment
j PENDING FURTHER ACTION
| [7(c)(2)] — Reflect proposed 4/97— Draft presented and aprroved for pubhcatlon ;
| new Rule 32.2 governing - 6/97 — Approved by Stg ¢ Com for publication ‘1
| criminal forfeitures ' 8/97— Published for public comment . |
| PENDING FURTHER ACTION ! |
. - T T
: [CR 10] — Arraignment of DOJ 4/92 4/92 — Deferred for further aetion ;
| detainees through video 10/92 — Subcommittee appomted f :
| teleconferencing 4/93 — Considered’ f
1 6/93 —— ST Committee approved for pubhcatmn H ‘
9/93 — Published for public comment :
: | 4794 — Action deferred, pendmg outcome of FJ C pilot programs |
! 10/94 — Considered ‘ ; ,;
| | PENDING FURTHER ACTION | ;
i |
[CR 10] — Gauilty plea at an Judge B. 10/94 — Suggested and br1eﬂy considered | |
arraignment Waugh Crigler | DEFERRED lNDEFINITELY ! :
10/94 ‘ | ;
e T
[CR 11] — Magistrate judges James Craven, | 4/92 — Dlsapproved j | ;
authorized to hear guilty pleas, | Esg. 1991 COMPLETED [‘ b :
and inform accused of possible a i
| deportation } .
% [CR 11] — Advise defendant David Adair & | 10/92 — Motion to amend mthdrawn ‘{ {
| of impact of negotiated factual | Toby Slawsky, COMPLETED n ' :
i| stipulation AQ 4/92 : l
b ‘
L3 [CR 11(c)] — Advise Judge 10/96 — Comnsidered, draft presented : 1
| defendant of any appeal waiver | Maryanne 4/97 — Draftpresented and approved for request to publish !
% provision which may be Trump Barry 6/97 — Approved by Stg Com for publication ! l
}' contained in plea agreement 7/19/96 (96- 8/97— Pubhshed for public comment F L
| CR-A) PENDING FURTHER ACTION !
! i
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Proposal Source, Status
Date,
and Doc# | _
[CR 11(d)] — Examine Judge Sidney 4/95 — Discussed and no motion to amend
defendant’s prior discussions Fitzwater COMPLETED
with an government attorney 11/94
[CR 11(e)] -— Judge, other Judge Jensen 10/95 — Considered
than the judge assigned to hear | 4/95 4/96 —Tabled as moot, but continued study by subcommittee on other Rule 11
case, may take part in plea issues
| discussions DEFERRED INDEFINITELY
‘ ‘[CR 11(e)(4) — Binding Plea Judge George | 4/96 — Considered

| . - - -
introduce extrinsic act evidence

Committee ‘94

Agreement (Hyde decision) . P. Kazen 2/96 | 10/96 — Considered
[ 4/97 — Deferred until Sup Ct de01s1on
PENDING FURTHER ACTION
'[CR 11(e)(1) (A)(B) and (C)] | CR Rules | 4/96 — To be studiéd by reporter
— Sentencing Guidelines Committee 10/96 — Draft presented and considered
| effect on particular plea 4/96 4/97 — Draft presented and approved for request to publish
,agreements 6/97 — Approved by Stg Com for publication
‘ | 8/97— Published for public comment
| PENDING FURTHER ACTION
X —e
|/[CR 12] — Inconsistent with Paul Sauers t 10/95 — Considered and no action taken
| Constitution 8/95 . COMPLETED
liicr 12(b)] — Enfrapment Judge Manuel | 4/93 — Denied
| defense raised as pretrial L.Real 12/92 | 10/95 — Subcommittee appointed
‘motion & Local Rules | 4/96 — No action taken
Project COMPLETED
| [CR 12(6)] — Require defense T
} to give notice of intent to raise PENDING EQRTHER ACTION
entrapment defense. i
' [CR 12(1)] — Production of 7/91 — Approved by ST Committee for publication
statements 4/92 — Consxdered
‘ '+ 6/92 — Approved by ST Committee
’ 9/92 — Approwd by Judicial Conference
4/93 — Approv ed By Supreme Court
[ 12/93 — Effective
COMPLETE]D_ H
| [CR 16] — Disclosure to John Rabiej 10/93 — Cominittee took 1no action
defense of information relevant | 8/93 COMPLETED} ‘
| to sentencing ‘ ‘?
[CR 16] — Prado Report and ‘94 Report of  4/94 — Voted ft}ﬂ}i‘at‘no amendment be made to the CR rules
allocation of discovery costs Jud Conf  COMPLETED'
j [CR 16] — Prosecution to CR Rules > 10/94 — D130u§sed and declined
\ inform defense of intent to COMPLETED

Page 3
September 16, 1997
Doc. No. 1276




Proposal Source, Status
Date,
_ | and Doc # _ _
[CR 16(a)(1)] — Dlsclosure of 7/91 — Approved by ST Committee for publication
experts 4/92 — Considered
6/92 — Approved by ST Committee
9/92 — Approved by Judicial Conference
4/93 — Approved by Supreme Court
12/93 — Effective
| COMPLETED
J[CR 16(a)(1)(A)] — ABA 11/91 — Considered
Disclosure of statements made 4/92 — Cons1dered
/by organizational defendants 6/92 — Approved by ST Commlttee for pubhcauon but deferred
12/92 — Published
4/93 — Discussed
6/93 — Approved by ST Committee
9/93 — Approved by Judicial Conference
4/94 — Approved by Supreme Court
12/94 — Effectwe ¥
h COMPLETE 1 1
{CR 16(a)(I(O)] — Prof. Charles 10/92 — Ré]ebted o '
{,Government disclosure of ‘W. Ehrhardt 4/93 — Consil ‘dered '
hmatena.ls implicating defendant | 6/92 & Judge | + CUSS
u | O’Brien
I I
[CR 16(a)(1)(E)] — Require Jo Ann Harris, 4/94 — Consrdered “
defense to disclose information | Asst. Atty. | 6/94 — Approved for pubhcatron by ST Comrmttee
concerning defense expert Gen., CR Div., 9/94 _PublisHed for public comment zl
testimony DOJ 2/94; 7/95 — Approved by ST Comrmttee “ ;
clarification of | 9795 — Re_]ec ‘by Judicial Conference .
the word ed at ST meetmg i
“complies” déred and voted to resubmit to S'I Committee
Judge Propst ; ,
97-CR-C ‘ |
to Reporter anri Chair
THER ACTION J
T ]
[CR 16(a) and (b)] — William R. |
Disclosure of witness names Wilson, Jr., er ed and dec1ded to draft amendrhent
and statements before trial Esq. 2/92 i } ; |
i |
ion by ST Comrmtt’ee
|:9/94 ublished fo mment ; |
4195 — Cons s }j‘ed*and approved |
| 7195 — Ap *deySTCbnmmmx {
19/95 —Rejected: y Judicial Ccnference !
COMPLE l ;
Page 4
September 16, 1997
Doc. No. 1276
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Proposal Source, Status
Date,
and Doc #
[CR 16(d)] — Require parties Local Rules 10/94 — Deferred
to confer on discovery matters Project & Mag | 10/95 — Subcommittee appointed
before filing a motion Judge Robert 4/96 — Rejected by subconumittee
Collings 3/94 | COMPLETED
| [CR23(b)] — Permits six- S.3 1/97 — Introduced as § 502 of the Omnibus Crime Prevention Act of 1997
' person juries in felony cases introduced by | PENDING FURTHER ACTION
Sen Hatch ‘
1/97
 [CR 24(a)] — Attorney | Judge William | 10/94 — Considered
conducted voir dire of R. Wilson, Jr. | ,4/95 — Considered
prospective jurors 5/94 .6/95 — Approved by ST Committee for publication
:9/95 — Published for public comment
‘4/96 — Rejected by advisory committee, but should be subject to continued study
and education, FJC to pursue educational programs
| COMPLETED
{CR 24(b)] — Reduce or Renewed 2/91 — ST Comnuttee after pubhcat.ton and comment, rejected CR Committee
equalize peremptory challenges | suggestions 1990 proposal
in an effort to reduce court from judiciary | 4/93 — No motion to amend
costs ; Judge Acker | 1/97 — Omnibus Crime Control Act of 1997 (S.3) introduced [Section 501]
97-CR-E | 6/97 — Stotler letter to Chairman Hatch
| COMPLETED ;
[CR 24(c)] — Alternate jurors | Judge Bruce 10/96 — Conmdered and agreed: to in concept, reporter to draft appropriate
to be retained in deliberations M. Selya 8/96 | 1mp1emcnt1ng language ’
(96-CR-C) | 4/97 — Draft presented and approved for request to publish

6/97 — Approved by Stg Com for publication
8/97— Pubhshed for public comment
PENDING FURTHER ACTION

[CR 26] — Questioning by

Prof. Stephen

| 4793 — Cons1dered and tabled unul 4/94

jurors Saltzburg 4/94 — Disciss ”d and no actlon taken
[CR 26] — Expanding oral Judge Stotler | 10/96 — ]Dlscussed

testimony, including video 10/96 4/97 — Subcommlttee will be appointed
transmission 'PENDING: FURTI-IER ACTION

[CR 26] — Court advise Robert Potter | 4/95 — Dlscussed and no motion to amend

defendant of right to testify

‘ COMPLETED

[CR 26.2] — Production of
statements for proceedings

| under CR 32(e), 32.1(c), 46(i),

7/91 — Approved by ST Committee for publication
4/92 — Con51dered
6/92 — Approved by ST Committee

and Rule 8 of § 2255 9/92 — Approved by Judicial Conference
4/93 — Approved by Supreme Court
12/93 — Effecuve
COMPLETED
Page 5
September 16, 1997
Doc. No. 1276




Source,
Date,
and Doc #

10/95 — Considered by committee

Status

iparties to submit proposed jury

i -

Project; Judge || 4/

[CR 26.2] — Production of a Michael R.
witness’ statement regarding - Levine, Asst. 4/96 — Draft presented and approved
preliminary examinations Fed. Defender | 6/96 — St Comm approved ,
conducted under CR 5.1 -4 3/95 . 8/96 — Published for pubhc comment
: ‘ .4/97— Forwarded to Stg Com
6/97 — Approved by Stg Com
‘ PENDIN G FURTHER ACTION
[CR26.2(f)] — Definition of - | Crim Rules 4/95 —_— Con31dered
Statement Comm 4/95 10/95 — Considered and no acuon to be taken
COMPLETED
| [CR 26.3] — Proceedings for a ] 7/9 f" T ’Approved by ST Comrmttee for pubhcauon
mistrial 4/92 — Considered ~
6/92 e Approved by ST Commrttee
9/92' — Approved by Judicial Conference
4/93 — Approved by Supreme Court
| 12/93 -—-Effecﬂve e
COMPLETED voi ‘Ef
[CR 29(b)] — Defer ruling on  } DOJ 6/91 -
motion for judgment of ‘ to.ST Committee for public comment
jacquittal until after verdict o pubhcauorx but delayed pendmg move of RCSO
‘ i i
! [CR 30] — Permiit or Require | Local Ruies

|vote on a verdict

mond, S.1426,
11/95

linstructions before trial | Stotler 1/15/97 ;
97CRA f chalr anh reporter
esel ted and approved for request: ito publish
: by Stg Com fgor publication
‘ ‘ r pubhc‘ comment
f[CR 31] — Provide for a5/6 | Sen. Thur- should handle it

o

[CR 31(d)] — Individual
polling of jurors

Judge Brooks |
Smith

10/95 — Consrdered b

| 4196 — Draft presented and. approved
6/96 — St Comhm -approved"’ fﬁ
| 8/96 — Pubhshed for public comment

4/97 — Forwarded to Stg Com |

6/97 — Approved {by Stg Com ﬂ

‘ PENDING FURTHER ACTION

Page 6
September 16, 1997
Doc. No. 1276
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Proposal Source, Status
Date,
and Doc #
[31(e)] — Reflect proposed 4/97— Draft presented and aprroved for publication
new Rule 32.2 governing 6/97 — Approved by Stg Com for publication
criminal forfeitures 8/97— Published for public comment
[CR 32] — Amendments to Judge Hodges, | 10/92 — Forwarded to ST Committee for public comment
entire rule; victims allocution before 4/92 12/92 — Published
during sentencing 4/93 — Discussed
6/93 — Approved by ST Committee
- 9/93 — Approved by Judicial Conference
'4/94 — Approved by Supreme Court
1 12/94 — Effective
' COMPLETED
[CR 32(d)(2) — Forfeiture Roger Pauley, | 4/94 — Considered
proceedings and procedures DOJ, 10/93 6/94 — Approved by ST Committee for public comment
' 9/94 — Published for public comment
‘Reflect proposed new Rule '4/95 — Revised and approved
32.2 governing criminal 6/95 — Stg Com approved
forfeitures | +9/95 — Jud Conf approved
4196 — Sup Ct approved
' 12/96 — Effective’
COMPLETED .
4/97— Draft presented and aprroved for publication
6/97 — Approved by Stg Com for publication
} 8/97— Pubhshed for public comment
[CR 32(e)] — Delete provision | DOJ 7/91 —_ Approved by ST Committee for publication
addressing probation and | 4/92 —_ Con81dered
'production of staterents (later | 6/92 —_ Approved by ST Committee
renumbered to CR32(c)(2)) ‘ 9/92 —_ ApproVed by Judicial Conference
1 4/93 — AppmVed by Supreme Court
1 12/93 — Effectlvew
| COMPLETED .
| R
[CR 32.1] — Production of | 7191 — Appro‘v‘ed“by ST Comumittee for publication
statements 4/92 — Considered
6/92 — Approved by ST Committee
9/92 — Approved by Judicial Conference
4/93 — Approved by Supreme Court
12/93 — Effective
COMPLETED .
[CR 32.2] — Create forfeiture | John C. 10/96 — Draft p;‘esented and considered
procedures Keeney, DOJ, | 4/97 — Draft 1presented and approved for request to publish
3/96(96-CR- | 6/97 — Approved by Stg Com for publication
D) 8/97— Pubhshed for public comment

' PENDING FURr "HER ACTION
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Proposal Source, Status
Date,
[ ___| and Doc #
[CR 33] — Time for filing John C. 10/95 — Considered
motion for new trial on ground | Keeney, DOJ | 4/96 — Draft presented and approved
.of newly discovered evidence 9/95 ‘ 6/96 — Stg Comm approved for publication
‘ 8/96 — Published for public comment
| 4/97 — Forwarded to Stg Com
6/97 — Approved by Stg Com .
PENDING FURTI-IER ACTION
'[CR 35(b)] — Recognize Judge T. S. l 10/95 - Draft presented and cons1dered ; .
combined pre-sentencing and Ellis, I 7/95 | 4/96 — Forwarded to ST. Conumttee ' .
‘post-sentencing assistance " 6/96 i ‘Approved by ST Comnnttee for pubhcauon :
8/96 — Pubhshed for pu”bhc comment |
L 4/97 — Forwarded to Stg Com :
6/97 — Approved by Stg Com | l‘
) PENDING FURTHER ACTION ‘,;’
[CR35(b)] — Recognize S.3, Sen Hatch 1/97 — Introduced as § 602 and 821 of the Ommbus Crime Prevention Act of
assistance in any offense 1/97 1997 " ,

6/97 — Stoﬂer lerter to chaxrman Hatch
PENDING”FURTHER ACTIQN

[CR 35(c)] — Correction of

Jensen, 1994

"t

10/94 — Cons1dered‘ ) 0

| proceedings

Isentence, iming 9th Cir. 4/95 — N o, actlon ol ‘r‘l‘dmg restyhzatlon of CR Rules
; | decision PENDING FURTHER ACTION }
[CR 40] -— Commitment to 7/91 — Approved by‘ ST Commrttee for pubhcauon
'another district (warrant may 4/92 — Considered ' ‘ <
be produced by facsimile) 6/92 — Aﬁb ved by ST Commlttee
9/92 — Approved by Judicial Gonference
4/93 — p‘proved by Supreme Court ‘
12/93 — Effe | ; f
COMPLETED! :
[CR 40] —Treat FAX copies | Mag Judge 10/93 — Reje : ‘
jof documents as certified Wade COM‘PL]‘ \ i
[ Hampton 2/93 o
[CR 40(a)] — Technical Criminal 4/94 — Coﬁs1dered conformmg change no pubheatlon necessary 1
'amendment conforming with Rules Comm 6/94 — Stg Com approved ) ;
ichange to CRS 4/94 9/94 — Jud Conf approved )
r 4/95 — Spp Ct rapproved g
12/95 — Effeotlve fh '
i !
‘ [CR 40(a)] —Proximity of Mag Judge
'nearest judge for removal Robert B. ’
Collings 3/94 ‘
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for releasing or detaining
defendant in a CR case

Proposal Source, Status
Date,
and Doc #
[CR 40(d)] — Conditional Magistrate 10/92 — Forwarded to ST Committee for publication
release of probationer; Judge Robert | 4/93 — Discussed
magistrate judge sets terms of B. Collings 6/93 — Approved by ST Committee
release of probationer or 11/92 9/93 — Approved by Judicial Conference
supervised release 4/94 — Approved by Supreme Court
‘ 12/94 — Effective
,COMPLETED
' [CR 41] — Search and seizure 7/91 — Approved by ST Comunittee for publication
warrant issued on information 4/92 — Considered
, sent by facsimile 1 6/92 — Approved by ST Committee
‘ 9/92 — Approved by Judicial Conference
4/93 — Approved by Supreme Court
{ 12/93 — Effective
COMPLETED
[CR 41] — Warrant issued by | J.C. Whitaker | 10/93 — Fa11ed for lack of a monon
- authority within the district 3/93 COMPLETED
' [CR 43(b)] — Arraignment of | DOJ 4/92 ! 10/92 — Subcomnnttee appomted
 detainees by video 4/93 — Considéred
| teleconferencing; sentence ] 6/93 — Approved by ST Committee for publication
- absent defendant 9/93 — Pubhshed for public comment
4194 — Deleted v1deo teleconferencmg provision & forwarded to ST Committee
| 6/94 — Stg Con ‘mnhépproved
9/94 — Jud Conf approved
4/95 — Sup Ct, approved
‘ 12/95 ———Effecmve
‘ COMPLETE]Q) ;
[CR 43(c)(4)] — Defendant John Keeney, | 4/96 — Consmleréd
need not be present to reduce DOJ 1/96 6/96 — St Comm approved for publication
or change a sentence | 8196 — Bub. h d for public comment
| 4/97 — Forwarded to Stg Com
6/97 — Apbtoved by Stg Com
PEND]NG K uf THER ACTION
[CR 46] — Production of 6/92 — Appro ' ‘u\by ST Committee
statements in release from 9/92 — Approved by Judicial Conference
custody proceedings 4/93 — Apprq‘ e:d‘by Supreme Court
12/93 — Effecuv‘
COMPLETED
| LN dl j
[CR 46] — Release of persons | Magistrate 10/94 — Déf ‘consxderanon of amendment until rule might be amended or
after arrest for violation of { Judge Robert wrest" ;;zed
probation or supervised release | Collings 3/94 PEND]NG; RTHER ACTION
[ T
[CR 46] — Requirements in | 11/95 Stotler 4/96 — Disci S “di and no action taken
AP 9(a) that court state reasons | letter COMPLETED

Page 9
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Proposal Source,
Date,
_ and Doc # _
[CR 46(i)] — Typographical Jensen 7191 — Approved by ST Committee for pdblication
error in rule in cross-citation 4/94 — Considered
'9/94 — No action taken by Judicial Conference because Congress corrected error
| COMPLETED ‘
'[CR 47] — Require parties to | Local Rules 10/95 — Subcomxiﬁttee app‘ointed
‘confer or attempt to confer Project 4/96 — Rejected by subcommittee
‘before any motion is filed ' COMPLETED ;” } ‘
] ‘ ;
/[CR 49] — Double-sided paper | Environmental \4/92 — Chair mformed EDF that matter was bemg considered by other
‘ Defense Fund | committees in Jud101a1 Conference
12/91 "COMPLETED ‘
w [CR 49(e)] —Delete provision | Prof. David 4/94 Cons1dered
re filing notice of dangerous Schlueter 4/94 | 6/94 — Stg Comm:approved wuhout pubhcauon
offender status — conforming 9/94 — Jud Conf approved ;‘
{ amendment 4/95 — Sup Ct approved .
J | 12/95 — Eftective" -
i | COMPLETED. ‘[
[CR53] — Cameras in the {793 sg‘& injapproved ;
. courtroom 10/93 --Pubhsh d’ ‘ '
‘ | 4194 — Cons1de‘ K ]
: ] 6/94 —_ Stg Co 5" ‘,
| i
|
1 [CR54] — Delete Canal Zone | Roger Pauley, | ted anjdi approved for reques% to publish
i minutes 4/97 'Stg Com for publication |
! mtg ‘ pubhc comment |
[CR 57] — Local rules ST meeting ST Cormmttee for public comment
technical and conforming 1/92 I ST Commlttee for publication
amendments & local rule ¢ public. comment
renumbering .ST Committee !
| | compr, |
| j 1
| [CR 58] — Clarify whether Magistrate : 4/95 — No “““ |
| forfeiture of collateral amounts | Judge David | COMPIJE 1
| to a conviction G. Lowe 1/95 |
[CR 58 (b)(2)] — Consentin | Judge Philip : 1/97 — Repot
magistrate judge trials Pro 10/24/96. | :Com. Ifor
(96- CR-B) Federal Cor
4/97 — Sup
COMPLE
Page 10
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Proposal Source, Status
Date,
and Doc #
[CR 59] — Authorize Judicial | Report from 4/92 — Considered and sent to ST Committee
Conference to correct technical | ST 6/93 — Approved by ST Committee for publication
errors with no need for Subcommittee | 10/93 — Published for public comment
Supreme Court & on Style 4/94 — Approved as published and forwarded to ST Commiittee
Congressional action 6/94 — Rejected by ST Committee
COMPLETED
[Megatrials] — Address issue | ABA 11/91 — Agenda
1/92 — ST Committee, no action taken
COMPLETED
[Rule 8. Rules Governing 7/91 — Approved by ST Committee for publication
§2255] — Production of 4/92 — Considered
statements at evidentiary 6/92 — Approved by ST Committee
hearing 9/92 — Approved by Judicial Conference
4/93 — Approved by Supreme Court
12/93 — Effective
COMPLETED
[U.S. Attorneys admitted to DOJ 11/92 4/93 — Considered
practice in Federal courts] PENDING FURTHER ACTION

10/95 ~— Considered

[Restyling CR Rules]
4/96 — On hold pending consideration of restyled AP Rules published for public
comnment
PENDING FURTHER ACTION
Page 11
Septermber 16, 1997
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor David A. Schlueter, Reporter

RE: Rules Published for Public Comment

DATE: September 8, 1997

The following rules have been published for public comment.

1.

2.

5.

6.

Rule 6. Grand Jury (Presence of Interpreters, Return of Indictment)
Rule 11. Pleas (Acceptance of Pleas and Agreements, etc).

Rule 24(c). Alternate Jurors (Retention During Deliberations).
Rule 30. Instructions (Submission of Requests for Instructions).
Rule 32.2. Forfeiture Procedures.

Rule 54. Application and Exception.

The comment period ends on February 15, 1998. A public hearing on the
proposed amendments has been scheduled for New Orleans on December 12, 1997.
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schiueter, Reporter

RE: Subcommittee on Victim’s Rights Legislation : Propesed
Amendments to Rules 11, 32, and 32.1

DATE: September 8, 1997

Congress is currently considering the Crime Victims Assistance Act (S.
1081) which would in part amend Rules 11, 32, and 32.1. As explained in Mr.
John Rabiej’s attached memorandum, the bill currently provides a 6-month delay in
the effective date of the Act for the Judicial Conference and its committees to
provide alternatives. The legislatively proposed amendments appear at pages 10,
14, and 18 of the copy of the bill. They also appear in Judge Dowd’s letter, which
is also attached.

Judge Davis has appointed a subcommittee consisting of Judge Dowd
(chair), Judge Smith, Mr. Josefsberg, and Mr. Pauley or Ms. Harkenrider to study
the matter and propose any suggested amendments to those three rules.

The attached materials are as follows:

Judge Davis’ letter appointing the subcommittee
Mr. Rabiej’s memo explaining the timetables
Judge Dowd’s letter to the subcommittee

Copy of S. 1081, Victims Assistance Act

This matter will be on the October agenda.
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UNITED STATES COURT OF APPEALS
FIFTH CIRCUIT
556 JEFFERSON STREET
SUITE 300
LAFAYETTE, LOUISIANA 70501

L

W. EUGENE DAVIS

~

GIRCUIT JUDGE August 28, 1997

-
Honorable David D. Dowd, Jr. i)
Honorable.D. Brooks Smith =
Robert C. Josefsberg, Esquire -
Roger A. Pauley or Mary Frances Harkenrider, Esquire Tﬁ
o

Re: Advisory Committee on Criminal Rules
Crime Victims Assistance Act (S. 1081) fﬁ
{
Dear Colleagues: =
~

With Judge UJensen’s concurrence, I ask that you serve on a
subcommittee to consider how we should react to recently introduced
legislation (S. 1081) relating to victim allocution. The bill’s
sponsors introduced the ‘legislation as a substitute to the crime
victims’ rights constitutional amendment proposal. Judge Dowd has
agreed to chair the subcommittee.

Erw_.
f S,

£

John Rabiej is sending you a copy of the pending legislation
along with background information on it. ' If enacted, S. 1081
amends a number of our rules and provides generous victim
allocution rights to be exercised at various stages of the
proceedings. It includes a proviso, however, that its changes to
our rules will not becomé effective if we amend the criminal rules
to provide for some victim allocution. But S. 1081 gives us a
limited amount of time after the legislation passes to take
advantage of this proviso. We, of course, do not know when, if
ever, this legislation will pass. But because we will be under a
severe time crunch to take advantage of the bill’s proviso if it
passes, Judge Jensen and I agree that we need to get started with
the process of (tentatively) adopting our own amendments at the
October meeting. We will appreciate your assistance in proposing
suggested amendments to our rules to take advantage of 8. 1081’'s
proviso.

[

IR A

S

(.

1D

Please call me or Dave Schlueter if we can help.

€]

Sincerely,

1

W. Eugene Davis

[

cc: Honorable D. Lowell Jensen
Honorable Alicemarie H. Stotler
Professor David A. Schlueter
Mr. John K. Rabiej
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director

UNITED STATES COURTS

JOHN K. RABIE]

CLARENCE A. LEE, R Chief

Associate Director ‘ WASHINGTON, D.C. 20544 Rules Committee Support Office

July 31, 1997
Via Federal Express Mail

MEMORANDUM TO JUDGES STOTLER, SMITH, DAVIS, AND JENSEN AND PROFESSORS
CAPRA AND SCHLUETER

SUBJECT:  Victims’ Rights Legislation

Senators Kennedy and Leahy introduced the Crime Victims Assistance Act ( S. 108 1) on July
29, 1997. The bill represents the Democratic attempt to derail the move for a victims’ rights
constitutional amendment, which is strongly favored by various victims’ groups. A copy of the bill is
attached.

The bill contains separate provisions affecting Criminal Rules 11, 32, and 32.1, and Evidence
Rule 615. In each provision, the bill directly amends the pertinent rule, but delays the effective date
for six months until the Judicial Conference has submitted its own recommendations for rules changes.
Unlike the “Molinari” Evidence Rules 413-415 process, which allowed the Congress to ignore the
Conference’s alternative recommendations, this bill gives more weight to the Conference’s
recommendations. Under the bill, the alternative version submitted by the Conference becomes law,
unless “an Act of Congress is passed overturning the recommendations” within 180 days after the
Conference’s submission. ‘

-Legislative Insights

Senator Hatch privately opposes a victims rights constitutional amendment. But it does not
appear likely that he will publicly oppose it. Senator Thompson voiced strong qualms over a
constitutional amendment and was willing to co-sponsor the bill. But Senator Kyl persuaded him that
such an act would be viewed as turning on the Republicans. Senators Feinstein and Kyl are the leading
victims’ rights constitutional amendment advocates in the Senate. The bill has no Republican co-
sponsor. ,

 Congress will recess on Friday for the month of August and will return after the Labor Day
holiday. Hearings were held on the victims® rights constitutional amendment earlier, and it is possible
that no additional hearings will be scheduled. A separate bill has been introduced in the House by
Congressman Hyde (H.R. 1372). That bill ostensibly is intended to implement-an earlier bill
introduced by the Congressman, which would provide for a constitutional amendment. But in reality
H.R. 1372 is designed to be a stand-alone bill that provides a statutory alternative to the constitutional
amendment. Congressman Hyde hopes that the statutory approach will prevail. Its provisions are not

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY




Victims’ Rights Legislation - ‘ Page -2-

similar to the Crime Victims®> Assistance Act. The Administration has a bill on victims’ rights also, but
it has not been introduced yet.

It is clear that many Congressmen and Senators have concerns about a victims’ rights
constitutional amendment, but they will not publicly oppose it. Itremains to be seen whether a
statutory alternative can be politically feasible.

Judicial Conference Position

In April, Judge George Kazen, chair of the Judicial Conference Committee on Criminal Law,
responded to the request of Senators Kennedy and Leahy for the Conference’s views on an earlier

preliminary draft of the Crime Victims Assistance Act. Judge Kazen noted that the Conference at its
March 1997 session:

resolved to take no position on the enactment of a victim’s rights constitutional
amendment at the present time. However, the Conference authorized the Committee on
Criminal Law to maintain contact with Congress to inform it of the interests of the

federal judiciary in the impact of a victim’s rights constitutional amendment upon the
administration of justice.

Judge Kazen went on to say that “we strongly prefer a statutory approach to this issue.” At the
same time, Judge Kazen advised the Senators that the Conference had not taken a position on any
specific provision in the draft bill because it had not yet had sufficient time to analyze it. Although
empbhasizing a preference for a statutory approach over a constitutional amendment, Judge Kazen
cautioned the Senators that “we have serious concerns regarding the provisions amending the Federal
Rules of Evidence and Criminal Procedure in a manner inconsistent with the Rules Enabling Act.”

[ understand that Judge Kazen hopes to compile position papers on the Administration’s
proposed bill and the two introduced bills. He hopes to be ready to submit the papers, when necessary,
depending on which legislative vehicle is moving. His approach is sound and we should be prepared
to send the rules committees’ concerns on the Crime Victims’ Assistance Act at the end of August.

Rules Committees’ Planning

Staff to the Criminal Law Committee advises me that their committee will defer to the rules
committees’ recommendations regarding any provision in the proposed bill affecting the rules. They
understand and agree that any rule change outside the Rules Enabling Act violates Conference standing
policy and must be objected to on those grounds.

In the event that Congress exercises its prerogative notwithstanding, our fallback position will
" be to extend the six-month study period provided in the bill for the Conference to prepare alternative
recommendations. I see the following problems.

Congréss likely will end its first session before the Thanksgiving Holiday; so that this bill, if
passed, will be acted on in October or November. Under its provisions, alternative Conference
recommendations become effective 180 days after the Conference’s submission or a total of one year
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Victims® Rights Legislation
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after the bill is passed. Next year is an election year. There may be some pressure to ensure that the
bill becomes fully operative by the time Congress adjourns next year, probably in early October. In the
end, I believe that we will be negotiating within this one-year time frame. Perhaps we can persuade
Congress to give us 7 or 8 months and reduce their review to 5 or 4 months, respectively.

Under the six-month worst case scenario and assuming a November 1 bill enactment date, we
can consider making some contingency plans. The Criminal Rules Committee meets on October 13-14
and the Evidence Rules Committee meets on October 20-21.. Alternative recommendations could be
drafted and submitted to the relevant commiitee for preliminary discussion in advance of their
respective meeting. Perhaps subcommittees could be appointed to assist the reporter in drafting
alternative recommendations, if appropriate. The following is one possible schedule:

Sept. 1:
Oct. 13 — 14:
Oct. 20 —21;
Nowv. 1;

Nov. 10 — Nov. 14:

Nov. 17 —Nov. 21:

Dec. 1 — Mar. 3:

Mar. 16 — Mar. 20:

Apr. 6 — Apr. 10:

Apr. 20 — Apr. 24:

Apr. 30:

Reporters, in consultation with chairs, prepare position paper identifying -
problems with Crime Victims® Assistance Act and send them to Judge Stotler,
who coordinates their submission (if necessary) with Judge Kazen

Criminal Rules Committee considers (hypothetical) preliminary draft of
alternative recommendations

Evidence Rules Committee considers (hypothetical) preliminary draft of
alternative recommendations

Legislation Enacted — six-month deadline begins

Advisory Committees polled (or new meetings are held) on recommendation to
publish alternative recommendations considered at October meetings

Standing Committee polled on request to publish
Alternative recommendations published on Internet, sent to West, court family,

and lawyers organizations on mailing list. Send to additional 500-1,000

randomly selected law professors. Schedule public hearings in Washington,
D.C.

Advisory Committee meets and reviews comments and makes any necessary
changes

Standing Commiittee is polled or meets and reviews draft prepared by advisory
committee

Judicial Conference polled on alternative recommendations

Alternative recommendations sent to Congress

The above schedule is one example of how we could handle this legislation. It is intended only
for planning purposes and to stimulate further thinking on how to prepare for a possibility that
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hopefully will not occur. The above schedule illustrates, however, that addressing these proposals at
the October Advisory Committee meetings may obviate the need to hold a separate advisory committee
meeting to consider the legislation if the bill is passed later in November. There are a lot of “ifs” built

into this schedule;. We should be in a better position to know what Congress intends to do after the -
August recess.

One ﬁnal thought perhaps the Standmg Committee or individual members could be asked to
attend the March advisory committee meetings when the committees make their decision to facilitate
the: dec1snon-makmg process. In this regard, the change to Evidence Rule 615 is similar in spirit to the
one orlgmally proposed by the Evidence Rules Committee. The changes to the Criminal Rules, -
however, affect matters that have not been previously consxdered by the rules committees and there
may be more urgency for the Standmg Commxttee members to attend that adv1sory committee’s
meeting. ‘ ‘ , . * "

I will‘ stay in touch with you on this matter and keep you apprised immediately of

developments. ‘
| = KR

John K. Rabiej

cc: Professor Daniel R. Coquillette
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Hnited States Bistrict Conrt
HNorthern Bistrict of Ghio
Hnitedr States Qonrthouse

2 South Main Street
Akrom, Bhic 44308

Battx B. Bofd, Jr. September 10, 1997 (330) 375-5834
Fudrge Fax: (330) 375-5628

Judge W. Eugene Davis

Judge D. Brooks Smith

Mr. Robert C. Josefsberg

Mr. Roger Pauley - w/Justice Dept.

Inre: Crime Victims Assistance Act (S. 1081)
Dear Colleagues:

In my role as the designated chair of the subcommittee to address the proposed changes to
Criminal Rules 11, 32, 32.1 and Evidence Rule 615, I have prepared the enclosed document which sets
forth the revisions of those four rules as envisioned by Senate Bill 1081.

As I understand our assignment as set forth in Judge Davis’s letter of August 28, 1997, we have
been requested to propose suggested amendments to our rules to take advantage of
S. 1081's provision allowing us a limited amount of time to amend the Criminal Rules in a manner
consistent with the principles set forth in S. 1081.

It is my hope that the enclosed document will assist each of you in examining the proposals. I
am requesting by this letter that you forward to Professor David Schlueter with copies to the members of
the committee, any proposals, comments, suggestions or critiques that you have with respect to S. 1081.
I ask that you mail or fax said comments, etc., by September 22. I have requested and Professor
Schlueter has agreed to review the suggestions and respond by letter or fax to the members of the
committee by September 29.

In the interim, my secretary will be contacting each of you to see if we can arrange a date for a
massive telephone conference beginning as early as October 1 and not later than October 3 with the hope
that we will be able to arrive at a proposal for presentation to the committee on October 13.

Many thanks for your assistance.
Yours very truly,
David D. Dowd, Je.
U.S. District Judge

DDD:gh

Enc.

cc: Professor David A. Schlueter
Mr. John K. Rabiej




IRule 11. Pleas

(@) Alternatives.

(1) In General. A defendant may plead not guilty, guilty, or nolo contendere.

If a defendant refuses to plead or if a defendant corporation fails to appear, the court shall
enter a plea of not guilty.

2 Conditional Pleas. With the approval of the court and the consent of the
government, a defendant may enter a conditional plea of guilty or nolo contendere,
reserving in writing the right, on appeal from the judgment, to review of the adverse
determination of any specified pretrial motion. A defendant who prevails on appeal shall
be allowed to withdraw the plea.

(b) Nolo Contendere. A defendant may plead nolo contendere only with the consent

of the court. Sucha plea shall be accepted by the court only after due consideration of the views
of the parties and the interest of the public in the effective administration of justice.

(c) Advice to Defendant. Before accepting a plea of guilty or nolo contendere, the

court must address the defendant personally in open court and inform the defendant of, and
determine that the defendant understands, the following:

Q) the nature of the charge to which the plea is offered, the mandatory
minimum penalty provided by law, if any, and the maximum possible penalty provided
by law, including the effect of any special parole or supervised release term, the fact that
the court is required to consider any applicable sentencing guidelines but may depart
from those guldelmes under some circumstances, and, when applicable, that the court
may also order the defendant to make restltutlon to any victim of the offense; and

2) 1f the defendant is not represented by an attorney, that the defendant has
the right to be represented by an attorney at every stage of the proceeding and, if|
necessary, one will be appointed to represent the defendant; and

(3) . that the defendant has the right to plead not guilty or to persist in that plea
if it has already been made, the right to be tried by a jury and at that trial the right to the
assistance of counsel, the right to confront and cross-examine adverse witnesses, and the
right against compe]led sélf-incrimination; and .

“) that if a plea of guilty or nolo contendere is accepted by the court there
will not be a further trial of any kind, so that by pleading guilty or nolo contendere the
defendant waives the right to a trial; and ‘

&) 1f the court intends to question the defendant under oath, on the record,
and in the presence of counse] about the offense to which the defendant has pleaded, that
the defendant’s answers may later be used against the defendant in a prosecution for
perjury or false statement.

This type indicates Rule as presently composed

This type zrzd:cates praposed changes to Rule
This type indicates instructions and text is not part of the proposed Rule.
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(d) Insuring That the Plea is Voluntary. The court shall not accept a plea of guilty
or nolo contendere without first, by addressing the defendant personally in open court,
determining that the plea is voluntary and not the result of force or threats or of promises apart
from a plea agreement. The court shall also inquire as to whether the defendant’s willingness to
plead guilty or nolo contendere results from prior discussions between the attorney for the
government and the defendant or the defendant’s attorney.

(e) Plea Agreement Procedure.

1) In General. The attorney for the government and the attorney for the
defendant or the defendant when acting pro se may engage in discussions with a view
toward reaching an agreement that, upon the entering of a plea of guilty or nolo
contendere to a charged offense or to a lesser or related offense the attorney for the
government will do any of the following: :

(A)  move for dismissal of other charges; or

(B)  makea recommendation, or agree not to oppose the defendant’s
request, for a particular sentence, with the understanding that such
recommendation or request shall not be binding upon the court; or

(C)  agree that a specific'sentence is the appropriate disposition of the
case.

The court shall not participate in any such discussions.

(2)  Notice of Such Agreement. If a plea agreement has been reached by the
parties, the court shall, on the record, require the disclosure of the agreement in open
court or, on a showing of good cause, in.camera, at the time the plea is offered. If the
agreement is of the type specified in subdivision (e)(1)(A) or (C), the court may accept or.
reject the agreement, or may defer its decision as to the acceptance or rejection until there
has been an opportunity to consider the presentence report. If the agreement is of the type
specified in subdivision (e)(1)(B), the court shall advise the defendant that if the court
does not accept the recommendation or request the defendant nevertheless has no right to
withdraw the plea.

3) Acceptance of a Plea Agreement If the court accepts the plea
agreement, the court shall inform the defendant that it will embody in the judgment and
sentence the disposition provided for 1n‘the plea agreement.

“4) Rejection of a Plea Agreement. If the court rejects the plea agreement,
the court shall, on the record, inform the parties of this fact, advise the defendant
personally in open court or, on a showing of good cause, in camera, that the court is not
bound by the plea agreement, afford the defendant the opportunity to then withdraw the
plea, and advise the defendant that if the defendant persists in a guilty plea or plea of nolo
contendere the disposition of the case may be less favorable to the defendant than that
contemplated by the plea agreement.

5) Time of Plea Agreement Procedure. Except for good cause shown,
notification to the court of the existence of a plea agreement shall be given at the
arraignment or at such other time, prior to trial, as may be fixed by the court.

(6) Inadmissibility of ‘Pleas;‘,‘Plea Discussions, and Related Statements.
Except as otherwise provided in this paragraph, evidence of the following is not, in any
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civil or criminal proceeding, admissible against the defendant who made the plea or was a

participant in the plea discussions:

(A)  aplea of guilty which was later withdrawn;

"(B) aplea of nolo contendere;

' (C)  anystatement made in the course of any proceedmgs under this
rule regardmg either of the foregoing pleas or :

(D) - any statement made in the course of plea dlscussmns with an
attorney for the government which do not result in a plea of gullty or which result
in a plea of guilty later withdrawn. : Lo :

However, such a statement is admissible (i) in any proceedmg wherein another

statemnent made in the course of the satne plea or plea discussions has been

introduced and the statement ought in fairness be considered contemporaneously
with it, or (ii) in'a criminal proceedmg for perjury or false statement if the
statement was made. by the defendam‘ under oath, on the record, and in the
presence of counsel. R S !

@ Determmmg Accuracy of Plea. : Not\mthstandmg the acceptance of a plea of
guilty, the court should:not enter a judgment upon such plea without making such inquiry as
shall satisfy it that there is a factual basis for the plea.

(g) Record of Proceedings. ‘A verbatim record of the proceedings at which the
defendant enters a plea shall be made and, if there'isia plea of guilty or nolo contendere, the
record shall include, without limitation, the court’s adv1ce to the defendant, the inquiry into the
voluntariness of the plea including any plea agreement and the inquiry into the accuracy of a
guilty plea. : ‘ H
(h) Harmless Error. Any variance from the procedures required by this rule which
does not affect substantial rights shall be dlsregarded

(@) Rights of Victims. ‘ :

(1). In General. Inanycase znvolvmg a defendant who is charged with an
offense involving death or bodily injury to any person, a threat of death or bodily injury
to any person, a sexual assault, or an attempted sexual assault -

(A)  the Government, prior to a hearing at which a plea of guilty or
nolo contendere is entered, shall make a reasonable effort to notify the victim of--

(i) the date and time of the hearing; and
(ii) the rzghz‘ of the victim to attend Ihe hearing and to address the
court; and

(B)  ifthe victim attends a hearzng descrzbed in subparagraph (4), the
court, before accepting a plea of guilty or nolo contendere, shall afford the victim
an opportunity to be heard on the proposed plea agreement.

(2)  Address. Withrespect to any case described in paragraph (1), the victim
shall notify the appropriate authority of an address to which notification under this
subsection may be sent. ‘

(3)  Definition of Victim. In Z‘hzs subsectzon the term “victim” means any
individual against whom.an offense znvolvmg death or bodily injury to any person, a
threat of death or bodily injury to any person, a sexual assault, or an attempted sexual
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assault, has been committed and also includes the parent or legal guardian of a victim
who is less than 18 years of age, or incompetent, or 1 or more family members
designated by the court if the victim is deceased or incapacitated.

(4)  Mass Victim Cases. In any case involving more than 15 victims, the
court, after consultation with the Government and the victims, may appoint a number of
victims to serve as representatives of the victims’ interests.




Rule 32. Sentence and Judgment

(a) In General; Time for Sentencing. When a presentence investigation and report
are made under subdivision (b)(l) sentence should be 1mposed without unnecessary delay
following completion of the process prescnbed by subdivision (b)(6). The time limits prescnbed
in subdivision (b)(6) may be either shortened or lenO*thened for good: cause.
(b)  Presentence Investlgatlon and Report

(1)  When Made. The probation officer must make a presentence
investigation and submit a report to the court before the sentence is imposed, unless:

(A)  the court finds that the information in the record enables it to
exercise its sentencing authority meaningfully under 18 U.S.C. § 3553; and

(B) the court explains this finding on the record.

Notwithstanding the preceding sentence, a presentence investigation and report, or

other report containing information sufficient for the court to enter an order of

restitution, as the court may direct, shall be required in any case in which
restitution is required to be ordered.

2 Presence of Counsel. On request, the defendant’s counsel is entitled to
notice and a reasonable opportunity to attend any interview of the defendant by a
probation officer in the course of a presentence investigation.

3) Nondisclosure. The report must not be submitted to the court or its
contents disclosed to anyone unless the defendant has consented in writing, has pleaded
guilty or nolo contendere, or has been found guilty.

)] Contents of the Presentence Report. The presentence report must
contain --

(A) information about the defendant’s history and characteristics,
including any prior criminal record, financial condition, and any circumstances
that, because they affect the defendant’s behavior, may be helpful in imposing
sentence or in correctional treatment;

(B) the classification of the offense and of the defendant under the
categories established by the Sentencing Commission under 28 U.S.C. § 994(a),
as the probation officer believes to be applicable to the defendant’s case; the kinds
of sentence and the sentencing range suggested for such a category of offense
committed by such a category of defendant as set forth in the guidelines issued by
the Sentencing Commission under 28 U.S.C. § 994(a)(1); and the probation
officer’s explanation of any factors that may suggest a different sentence -- within
or without the applicable guideline -- that would be more appropriate, given all
the circumstances;

(C)  areference to any pertinent policy statement issued by the
Sentencing Commission under 28 U.S.C. § 994(a)(2);
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(D)  avictim impact statement, identifying, to the maximum extent
practicable --

(i) each victim of the offense (except that such identification
shall not include information relating to any telephone number, place of
employment, or residential address of any victim);

(i) anitemized account of any economic loss suffered by each
victim as a result of the offense;

(iii)  any physical injury suffered by each victim as a result of
the offense, along with its seriousness and permanence;

(iv)  adescription of any change in the personal welfare or
familial relationships of each victim as a result of the offense; and

) a description of the impact of the offense upon each victim
and the recommendation of each victim regarding an appropriate sanction

Jor the defendant;

(E) inappropriate cases, information about the nature and extent of
nonprison programs and resources available for the defendant;

(F)  inappropriate cases, information sufficient for the court to enter an
order of restitution;

(G)  any report and recommendation resulting from a study ordered by
the court under 18 U.S.C. § 3552(b); and

(H) any other information required by the court.

(5)  Exclusions. The presentence report must exclude:

(A)  any diagnostic opinions that, if disclosed, might seriously disrupt a
program of rehabilitation; ‘

(B)  sources of information obtained upon a promise of confidentiality;
or '

(C) - any other information that, if disclosed, might result in harm,
physical or otherwise, to the defendant or other persons.

(6) Disclosure and Objections.

(A) Notless than 35 days before the sentencing hearing -- unless the
defendant waives this minimum period -- the probation officer must furnish the
presentence report to the defendant, the defendant’s counsel, and the attorney for
the Government. The court may, by local rule or in individual cases, direct that
the probation officer not disclosure the probation officer’s recommendation, if
any, on the sentence.

(B)  Within 14 days after receiving the presentence report, the parties
shall communicate in writing to the probation officer, and to each other, any
objections to any material information, sentencing classifications, sentencing
guidelines ranges, and policy statements contained in or omitted from the
presentence report. After receiving objections, the probation officer may meet
with the defendant, the defendant’s . counsel, and the attorney for the Government
to discuss those objections. The probation officer may also conduct a further
investigation and revise the presentence report as appropriate.

6




(C)  Not later than 7 days before the sentencing hearing, the probation
officer must submit the presentence report to the court, together with an
addendum setting forth any unresolved objections, the grounds for those

- objections, and the probation officer’s comments on the objections. At the same

‘time, the probation officer must furnish.the revisions of the presentence report and

the. addendum to the defendant, the defendant s counsel, and the attorney for the

Government.

- (D). . Except for any unresolved obJectmn under subdivision (b)(6)(B),
the court may, at the hearing; accept the presentence report as its findings of fact.
For good rcause shown, the court may" allow a new objection to be raised at any
time before imposing sentence. :

7) Victim Impact Statements‘

‘ (A)  In General. Any probaz‘zon oﬁ“ cer preparing a presentence report
shall --
(i) make a reasonable eﬁ’ort to notify each victim of the offense
that such a report is being prepared and the purpose of such report; and
(i)  provide the victim with an opportunity to submit an oral or
written statement, or a statement on audio or videotape outlining the
impact of the offense upon the victim.

(B) Use of Statements. Any written statement submitted by a victim
under subparagraph (A) shall be attached to the presentence report and shall be
provided to the sentencing court and to the parties.

(c) Sentence.

68} Sentencing Hearing. At the sentencing hearing, the court must afford
counsel for the defendant and for the Government an opportunity to comment on the
probation officer’s determinations and on other matters relating to the appropriate
sentence, and must rule on any unresolved objections to the presentence report. The court
may, in its discretion, permit the parties to introduce testimony or other evidence on the
objections. For each matter controverted, the court must make either a finding on the
allegation or a determination that no finding is necessary because the controverted matter
will not be taken into account in, or will not affect, sentencing. A written record of these
findings-and determinations must be appended to any copy of the presentence report
made available to-the Bureau of Prisons. Before sentencing in any.case in which a
defendant has been charged with or found guilty of an offense involving death or bodily
injury to any person, a threat of death or bodily injury to any person, a sexual assault, or
an attempted sexual assault, the Government shall make a reasonable effort to notify the
victim (or the family of a victim who is deceased) of the time and place of sentencing and
of their right to attend and to be heard

3] Production of Statements at Sentencing Hearing. Rule 26.2(a)-(d) and
(f) applies at a sentencing hearing under this rule. If a party elects not to comply with an
order under Rule 26.2(a) to deliver a statement to the movant, the court may not consider
the affidavit or testimony of the witness whose statement is withheld.

3) Imposition of Sentence. Before imposing sentence, the court must:
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(A)  verfy that the defendant arid defendant’s counsel have read and
discussed the presentence report made available under subdivision (b)(6)(A). If
the court has received information excluded from the presentence report under
subdivision (b)(5) the court -- in lieu of making that information available -- must
summarize it in writing, if the information will be relied on in determining
sentence. The court must also give the defendant and the defendant’s counsel a
reasonable opportunity to comment on that information;

(B)  afford defendant’s counsel an opportunity to speak on behalf of the
defendant; B :

(C) - address the defendant personally and determine whether the
defendant wishes to make a statement and to present any information in
mitigation of the sentence; o

(D)  afford the attorney for the Government an opportunity equivalent
to that of the defendant’s counsel to speak to the court; and -

(E)  if sentence is to be imposed for a crime of violence or sexual
abuse, address the victim personally if the victim is present at the sentencing
hearing and determine if the victim wishes to miake a statement or present any
information in relation to the sentence.

(49)  In Camera Proceedings. The court’s summary of information under
subdivision (c)(3)(A) may be in camera. Upon joint motion by the defendant and by the
attorney for the Government, the court may hear in camera the statements -- made under
subdivision (c)(3)(B), (C), (D), and (E) -- by the defendant, the defendant’s.counsel, the
victim, or the attorney for the Govemmént.

&) Notification of Right to Appeal. After imposing sentence in a case
which has gone to trial on a plea of not guilty, the court must advise the defendant of the
right to appeal. ‘After imposing sentence in any case, the court must advise the defendant
of any right to appeal the sentence, and of the right of a person who is unable to pay the
cost of an appeal to apply for leave to appeal in forma pauperis. If the defendant so
requests, the clerk of the court must immediately prepare and file a notice of appeal on
behalf of the defendant.

(d) Judgment.

1) In General. A judgment of conviction must set forth the plea, the verdict
or findings, the adjudication, and the sentence. If the defendant is found not guilty or for
any other reason is entitled to be discharged, judgment must be entered accordingly. The
Jjudgment must be signed by the judge and entered by the clerk.

2) Criminal Forfeiture. If a verdict contains a finding that property is
subject to a criminal forfeiture, or if a defendant enters a guilty plea subjecting property
to such forfeiture, the court may enter a preliminary order of forfeiture after providing
notice to the defendant and a reasonable opportunity to be heard on the timing and form
of the order. The order of forfeiture shall authorize the Attorney General to seize the
property subject to forfeiture, to conduct any discovery that the court considers proper to
help identify, locate, or dispose of the property, and to begin proceedings consistent with
any statutory requirements pertaining to ancillary hearings and the rights of third parties.

8




At sentencing, a final order of forfeiture shall be made part of the sentence and included
in the judgment. The court may include in the final order such conditions as may be
reasonably necessary to preserye the value of the property pending any appeal.

(e¢) = Plea Withdrawal. If a motion to withdraw a plea of guilty or nolo contendere is
made before sentence is imposed, the. court may permit the plea to be withdrawn if the defendant
shows any fair.and _}USt reason.. At any later time, a plea ‘maybe set aside onlyon direct appeal or
by motion under 28 US.C. §2255.- - . . R R TR A

(D ., Definitions.. For purposes of this rule -- R T £

(1) “victim” means any individual against whom an offense has.been
committed; for which a sentence is to be; unposed but the,right to notification and to
submit g, statement under subdzvzszon (b) (7); the right to notification and to be heard
under subdivision (c)(] ), and the nght of allocutlon under ‘subd1v151on (©)(3)(E) may be

exercised instead by=- . o S

A).., a parent or legal guard1an 1f the v1ct1rn is below the age of eighteen

years or mcompetent oI b, . : j

(B) . one or, more family members or relatives des1gnated by the court if

)

£

I

the victim 1s: deceased or, 1ncapac1tated ~

if such person or persons are present at the sentencmg hearing, regardless of o
whether the victim i§ present;and | -

(2) - “ecrime of violence or sexual abuse” means a crime that involved the use or é
attempted or threatened use! of physmal force against the person or property of another, or —
a crime under: chapter 109A; of title 18, Umted States Code : -
' f
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Rule 32.1 Revocation or Modification of Probation or Supervised Release

(@)  Revocation of Probation or Supervised Release.

(1) . Preliminary Hearing. Whenever a person is held in custody on the
ground that the person has violated a condition of probation or supervised release, the
person shall be afforded a prompt hearing before any judge, or a United States magistrate
who has been given the authority pursuant to 28 U.S.C. § 636 to conduct such hearings,
in order to determine whether there is probably? cause to hold the person for a revocation
hearing. The person shall be given

(A) notice of the preliminary heanng and its purpose and of the alleged
violation;

B) an opportumty to appear at the hearing and present evidence in the
person’s own behalf;

(C)  uponrequest, the opportunity to questlon witnesses against the
person unless, for good cause, the federal maglstrate decides that justice does not
require the appearance of the witness; and

(D) notice of the person’s tight to. be represented by counsel.

The proceedings shall be recorded stenographically or by an electronic recording

device. If probable caise is found to exist, the person shall be held for a

revocation hearing. The person| rnay be released pursuant to Rule 46(c) pending

the revocation heanng If probable cause is hot found to exist, the proceeding
shall be dismissed. ‘

2) Revocation Hearing. The revocation hearing, unless waived by the
person, shall be held Wlthm a“reasonable nme in the d1stnct of jurisdiction. The person
shall be given :
(A)  written notice of the alleged violation;

(B)  disclosure of the eviderice against the person;
(C) an opportumty to appear and to present evidence in the person’s
own behalf;
(D)  the opportunity to question adverse witnesses; and
(E)  notice of the person’s right to be represented by counsel.

(b)  Modification of Probation or Supervised Release. A hearing and assistance of
counsel are required before the terms or conditions of probation or supervised release can be
modified, unless the relief to be granted to the person on probation or supervised release upon the
person’s request or the court’s own motion is favorable to the person, and the attorney for the
government, after having been given notice of the proposed relief and a reasonable opportunity to
object, has not objected. An extension of the term of probation or supervised release is not
favorable to the person for the purposes of this rule.

(c) Production of Statements.

2So in original. Probably should be “probable”.
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(6)) In General. Rule 26.2(a)-(d) and (f) applies at any hearing under this
rule.

) Sanctions for Failure to Produce Statement. If a party elects not to
comply with an order under, Rule 26.2(a) to deliver a statement to the moving party, the
court may, not consider the testlmony of a witness whose statement is withheld.

(d) . Rights of Victims. |
@ In General. At any hearzng pursuant to, subsectzon (a) (2) znvolvzng one or
| more persons who have been convzcted of an o_ﬁ"ense znvolvzng death or bodzly injury to
any person, a threat of death or badzly injury to any person, a sexual assault or an
attempted sexual assault,[ the Government shall make r,easonable eﬂbrt fo notify the
victim of the OJj’ense (and the vtctzm of any new charges giving rzse 1o, the hearzngs) of --
() the date and time of the hearing; and oy
@ ‘the rzght of the victim to attend. the hearzng and to address the
court regardmg whether the, terms or»condztzpns of probatton or supervised
releaseshould be‘hwrhod ﬁed ’ L
(2) Dutzes of Court at Hearzng , At any hearzng descrzbed in paragraph (1) at

or condztzons af D obatzon“w‘or su‘ ”lrvzsed rel se

(3) Addressrw se des
the appropriate ;authorzt)/
be sent.

4 Deﬁmtzon pf Vzctzm In thzs rule, the term “victim” means any individual
against whom an oﬁ'ense znVolvzng death or bodzly injury to any person a threat of death
or bodily injury to any person, a stual assauylt, or an. attempted sexual assaull, has been
committed and a hearing pursuant 1o subsectzon (a) (2) 1s conductey.i including --

(A a parent or\legal guardzan of the vzctzm, if;the victim is less than

18 years of age or.is incompetent; or

(ﬁ) 1 or more family members or relatives of the victim designated by

the court, if the vzctzm is deceased or zncapacztated

of a an, address to whzch notzﬁcatzon under this paragraph may
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Rule 615. Exclusion of Witnesses

Attherequest

(a) In General. FExcept as provided in subsection (b), at the request of a party the
court shall order witnesses excluded so that they cannot hear the testimony of other witnesses,
and it may make the order of its own motion. Thisrule

(b) Exceptions. Subsection (a) does not authorize exelustenef-(ra-party exclusion of --

(I)  aparty who is a natural perser;-or(2yan-offieer person;

) an officer or employee of a party which is not a natural person designated
as its representative by its atterneyor-(Sra-person artorney;

3) a person whose presence is shown by a party to be essential to the
presentation of the party’s cause: ; or

) a person who is a victim (or a member of the immediate family of a victim
who is deceased or incapacitated) of an offense involving death or bodily injury to any
person, a threat of death or bodily injury to any person, a sexual assault, or an attempted
sexual assault, for which a defendant is being tried in a criminal trial, unless the court
concludes that --

(A)  the testimony of the person will be materially affected by hearing
the testimony of other witnesses, and the material effect of hearing the testimony
of other witnesses on the testimony of that person will result in unfair prejudice to
any party; or

(B)  due to the large number of victims or family members of victims
who may be called as witnesses, permitting attendance in the courtroom itself
when testimony is being heard is not feasible.

(c) Discretion of Court; Effect on Other Law. Nothing in subsection (b)(4) shall be
construed --
) fo limit the ability of a court to exclude a witness, if the court determines
that such action is necessary to maintain order during a court proceeding; or
2) to limit or otherwise affect the ability of a witness to be present during
court proceedings pursuant to section 3510 of title 18, United States Code.
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1ST SESSION o )

IN TIIE SENATE OF THE UNITED STATES
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Mr. Leany (for himself and Mr. KENNEDY) introduced the following hill;
which was read twice and referred 1o the Committee on

]

A BILL

To enhance rights and protections for victims of crime.

3 3 U1 M

1 Be 1t enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

» 4 (a) SnorTt Trrne.—This et may be cited as the

o 5 “Crime Vietims Assistance Act””.

i | 6 (b) TABLE OF CONTENTS.—The table of contents for
7 this Act is as follows:

E Sec. 1. Short title; table of contents.

See, 2. Definitions.
TITLE I—VICTIM RIGHTS
Subtitle A—Amendments to Title 18, United States Code

See, 101, Right to be notified of detention hearing and right to be heard on
the issue of detention.
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2
See. 102, Right to a speedy trial and prompt disposition free from unreasonable
delay. :
Sec. 103, Enhanced right to order of restitution.
See. 104, Enbanced right to be notified of escape or release from prison.
See. 105. Enhanced penalties for witness tampering.

Subtitle B——Amendments to Federal Rules of Criminal Procedure

See. 1210 Right to be notitied of plea agreement and to be heard on merits of
the plea agreement.

See. 1220 Enhanced rights of notification and alioeution at senteneing.

See. 123, Rights of notification and allocution at a probation revocation hear-

ing. .
Subtitle C—Amendment 1o Federal Rules of Bvidenee
See. 131, Enhanced right to be present at trial.,
Subtitle D—Remedies for Noncompliance

Sees T4 Remedies for uoncotplianee.
TITLE H—VICTIM ASSISTANCE INITIATIVES

See. 201, Inerease in vieting assistanee porsonnel.

See. 2020 Inereased training for State and loeal law enforcement, State court
personnel, and officers of the court to respond effectivelv to the
needs of vietims of erime.

See. 203, Inereased resources for State and loeal law enforecment agencies,
courts, and prosecutors’ offices to develop state-of-the-art sys-
tems for notifving vietims of erime of. important dates and de-
velopments.

See. 204 Pilot programs to establish ombudsman programs for erime vietins.

See. 205, Amendments to' Vietims of Crime Act of 1984,

See. 206, Technical correction.

See. 207, Services for vietims of erime and domestic violence.

See. 208, Pilot program to study effectiveness of restorative Justice approach on
bhehalf of vietims of erime.

SEC. 2. DEFINITIONS.
In this Act—
(1) the term “Attorney General” means the At-
torney General of the United States;
(2) the term “bodily injury” has the meaning
given that term in section 1365(g) of title' 18, Unit-

ed States Code;
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(3) the term “Commission” means the Commis-
sion on Vietims’ Rights established under section
204; )

(4) the term “Indian tribe” has the same mean-
ing as in section 4(e) of the Indian Self-Determina-
tion and Eduecation Assistance Act. (25 U.S.C.
450b(e)):

(9) the term “Judicial Conference” means the
Judicial Conference of the United States established
under section 331 of title 28, United States Code;

(6) the term “‘law enforcement officer’” means
an individual authorized by law to engage in or su-
pervise the prevention, detection, investigation, or
prosecution of any violation of law, and includes cor-
rections, probation, parole, and judicial officers;

(7) the term “Office of Vietims of Crime”
means the Office of Vietims of Crime of the Depart-
ment. of Justice;

(8) the term “State” means cach of the several
States ‘of the United States, the District of Colum-
bia, the Commonwealth of Puerto Rico, the Virgin
Islands, Guam, American Samoa, and the Commoni-
wealth of the Northern Mariana Islands;

(9) the term “unit of local government” means

any—
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1
1 (A} ecity, county, township, town, borough, ' E
2 ‘parish, village, or other. general purpose politi- i
3 cal subdivision of a State; or. .
4 (B) Indian tribe;
5 (10) the term “vietim™—
6 (A) means an individual harmed as a re- E
7 sult. of a commission of an offense; and E
J
8 (B) in the case of a vietim who is less than
9 18 years of age, incompetent, incapacitated, or :
10 deceased M
| | | L
11 (1) the legal guardian of the vietim; [
12 (i1) a representative -of the estate of E
13 the victim; ?]
14 (i11) a member of the family of the vie- L
15 tim; or ;
16 (iv) any other person appointed by the |
17 court. to represent the vietim, exeept that E
18 in no event shall a defendant be appointed M
19 as the representative or guardian of the ‘E“‘“"'
20 vietim; and P
21 (11) the term “qualified private entity” means :
22 a private entity that meets such requirements as the . w
23 Attorney General may establish. ‘*")
i
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1 TITLE I—VICTIM RIGHTS

2 Subtitle A—Amendments to Title

3 18, United States Code

4 SEC. 101. RIGHT TO BE NOTIFIED OF DETENTION HEARING
5 AND RIGHT TO BE HEARD ON THE ISSUE OF

6 DETENTION.

7 Section 3142 of title 18, United States Code, is

8 amended by adding at the end the following:

9 “(k) Normeicariox or Rigur To B HEARD —

10 “(1) IN GENERAL.—In any case involving a de-
11 fendant who is arrested for an offense involving
12 death or bodily injurv to any person, a threat of
13 death or bodily injury to any person, a sexual as-
14 sault, 01: an attempted sexual assault, in which a de-
15 tention hearing is scheduled pursuant to subsection
16 (f)—

17 “(A) the Government shall make a reason-
18 able effort to notifyv the vietim of the hearing,
19 and of the right of the vietim to be heard on
20 the issue of detention; and
21 “(B) at the hearing under subsection (f),
22 the court shall iuquiré of the Government as to
23 whether the efforts at notification of the vietim
24 under subparagraph (A) were successful and, if
25 so, whether the vietim wishes to be heard on
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the issue of detention and, if so, shall afford the

victim such an opportunity.

“(2) LimrrATioN.—Upon motion of either

party that identification, of the defendant by the vie-
tim is a fact in dispute, and that no means of ver-
ification has been attemptegi, the Court shall use ap-.
propriate measures to proteet integrity of the .identi-
fication proeess. -

“(3) ADbDRESS.—With respect to anyv case de-
seribed paragraph (1), the vietinr shall notify the
appropriate authority of an address to which notifi-
cation under this subsection may be sent.

“(4) DEFINITION OF VICTIM.—In this sub-
section, the term ‘victim’ means any individual

against whom an offense involving death or bodily

imjury to any person, a threat of death or bodily in-

Jury to any person, a sexual assault, or an attempted

sexual assault, has been committed and also includes

the parent or legal gunardian of a vietim who is less
paren gal gu

than 18 yvears of age, or incompetent, or 1 or more

family members designated by the court if the vietim

is deceased or incapacitated.”.
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7
SEC. 102. RIGHT TO A SPEEDY TRIAL AND PROMPT DIS-

POSITION FREE FROM. UNREASONABLE
DELAY.

Seetion 3161(L)(8)(B) of title 18, United States

Code, is amended by adding at the end the following:
“(v) The interests of the vietim (or the family
of a victim who is dececased or incapacitated) in the
. prompt and appropriate disposition of the case, free
from unreasonable delay.”.
SEC. 103. ENHANCED RIGHT TO ORDER OF RESTITUTION.

Section 3664(AN2NHA)(1v) of title 18, United States
Code, 1s amended by inserting “, and the right of the vie-
tim (or the family of a vietim who is deceased or incapaci-
tated) to attend the sentencing hearing and to make a
statement. to the eourt at the sentencing hearing” before
the semicolon.

SEC. 104. ENHANCED RIGHT TO BE NOTIFIED OF ESCAPE
OR RELEASE FROM PRISON.

Section 503(e)(3)(B) of the Vietims’ Rights and Res-
titution Act of 1990 (42 U.S.C. 10607(c)(5)(B)) is
amended by inserting after “offender” the following: “, in-
cluding escape, work release, furlough, or any other form
of release from a psychiatric institution or other facility

that provides mental health services to offenders”.
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SEC. 105. ENHANCED PENALTIES FOR WITNESS TAMPER-

ING,

Section 1512 of title 18, United States Code, is
zimendod—— ‘

(1) 1 subsection (a)—

(A) in paragraph (1), by striking “as pro-
vided in paragraph (2)” and inserting “as pro-
vided in paragraph (3)7;

(B) by redesignating paragraph (2) as
paragraph (3):

() by inserting after paragraph (1) the
following:

“(2) Whoever uses physical force or the threat
of physical force, or attempts to.do so, with intent
to—-

“(A) mfluence, delay, or prevent the testi-
mony of any person in an official proceeding;

*(B3) cause or induce any person to—

(1) withhold testimony, or withhold a
reeord, document, or other object, from an
official proceeding;

(1) alter, destroy, mutilate, or con-
ceal an objeet with intent to impair the ob-
Jjeet’s integrity or availability for use in an

official proceeding;
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“(iil) evade legal process sumimoning
that person to appear as a witness, or to
produce a record. document, or other ob-
Jeet, in an official proceeding; and
“(iv) be absent from an official pro-
ceeding to whieh such person has been
summoned by legal process; or
*(C) hinder, delay, or prevent the commu-
nication to a law enforeement officer or judge
of the United States of information relating to
the commission or possible commission of a
Federal offense or a violation of conditions of
probation, parole, or release pending judicial

proceedings;

shall be punished as provided in paragraph (3).”;

(D) I paragraph (3)(B), as redesignated,
by striking “‘in the case of”” and all that follows
before the period and inserting “an attempt to
murder, the use of physical foree, the threat of
physical foree, or an attempt to do so, imprison-
ment for not more than 20 vears”; and

(2) in subsection (b), by striking “or physieal

force™.
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1 Subtitle B—Amendments to Fed- L
2 eral Rules of Criminal Proce- M
L

3 dure )

4 SEC. 121. RIGHT‘ r‘I‘O‘ BE NOTIFIED OF PLEA AGREEMENT
5 AND TO BE HEARD ON MERITS OF THE PLEA ~
6 AGREEME&T. ' : ' : &
7 (a) IN GENERAL—Rule 11 of the Federal Rules of E

8 Criminal Procedure is amended by adding at the end the
9 following: E
10 “(1) Ricirs or VieTins.— ”““,i
11 “(1) IN GENERAL.—In any case involving a de- ~
12 fendant who is charged with an offense involving :
13 death or bodily injury to any person, a threat of B
14 death or bodily injury to any person, a sexual as- 8
15 sault, or an attempted sexual assault— 'R
16 “(A) the Government, prior to a hearing at a
17 which a plea of guilty or nolo contendere is en- E
18 tered, shall make a reasonable effort to notify D
19 the vietim of— ’
20 (1) the date and time of the hearing; D
21 and f‘
22 “(ii) the right of the vietim to attend L
23 the hearing and to address the court; and {‘"T
24 “(B) if the vietim attends a hearing de- -
25 seribed in subparagraph (), the eouﬁ;, before B

| S
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accepting a plea of guilty or nolo contendere,

shall afford 't:lle vietim an opportunity to be

heard on the proposed plea agreement. )

“(2) ADDRESS.—With respect to any case de-
seribed 1 paragraph (1), the vietim shall notify the
appropriate authority of an address to which notifi-
cation under this subsection may be sent.

“(3) DrriNrrioN o vieriM.—In this sub-
seetion, the term ‘vietim’ means any individual
against. whom an offense involving death or bodily
mjury to any person, a threat of death or bodily in-
Jury to any person, a sexual assault, or an attempted
sexual assault, has been committed and also includes
the parent or legal guardian of a vietim who is less
than 18 vears of age, or incompetent, or 1 or more
family members designated by the eourt if the vietim
is deceased or incapacitated.

“(4) Mass VICTIM CASES.—In any case involv-
g more than 15 vietims, the court, after consulta-
tion with the Government and the vietims, may ap-
point a number.of victims to serve as representatives
of the vietims' interests.”.

(b)) EFFECTIVE DATE.
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1 (1) IN GENERAL—The amendment made by E

2 subsection (a) shall become effective as provided in r
3 paragraph (3). ) L
4 ~(2) ACTION BY JUDICIAL CONFERENCE.— E
5 (A) RECOMMENDATIONS.—Not. later than ‘
6 180 dawvs after the date of enactment of this . @
7 ) Act, the Judicial Conference shall submit to E
8 Congress a report containing recommendations !
~
9 for amending the KFederal Rules of Criminal L,
10 Procedure to provide enhanced opportunities for .
i1 vietims of offenses involving death or bodily in- =
12 Jury to any person, the threat of death or bodily B
13 Imjury to any person, a sexual assault, or an at- -~
14 tempted sexual assault, to be hedrd on the issue L
15 of whether or not the court should aceept a plea -
8
16 of guilty or nolo contendere. Lo
—
17 (B) INAPPLICABILITY OF OTIHER LAW.— Mj
18 Chapter 131 of title 28, United States Code. -
19 does not. apply to any recommendation made by »
20 the Judicial Conference under this paragraph. g
21 (3) CONGRESSIONAL ACTION.—Exeept as other-
22 wise provided by law, if the Judicial Conference— E
23 (A) submits a report in accordance with E\
24 paragraph (2) containing recommendations de- -
25 seribed 1in that paragraph, and those ree- E:

)
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ommendations are the same as the amendment
made by subsection (a), thén the amendment
made by subsection (a) shall become effective.
30 dayvs after ‘the date on which the ree-
ommendations are submitted to Congress under
paragraph (2);

(B) submits a report in accordance with
paragraph (2) containing recommendations de-
seribed in that paragraph, and those ree-
ommendations are different in any respeet from
the amendment made by subsection (a), the ree-
ommendations made pursuant to paragraph (2)
shall become effective 180 days after the date
on which the recommendations are submitted to
Congress under paragraph (2), unless an Act of
Congress 18 passed overturnming the ree-
ommendations; and

() fails to comply with paragraph (2), the
amendment. made by subsection (a) shall be-
come effective 360 dayvs after the date of enact-
ment of this Act.

(4) APPLICATION.—Any amendment made pur-

suant to this section (including any amendment

made pursuant. to the recommendations of the Unit-

ed States Sentencing Commission under paragraph
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(2)) shall apply in any proceeding ecommenced on or
after the effective date of the amendment.

SEC. 122. ENHANCED RIGHTS OF NOTIFICATION AND ALLO-

CUTION AT SENTENCING.

Rule 32 of the IFederal Rules of

Criminal Procedure is amended—

(1) 1 subseetion (h)—

(A) in paragraph (4), by striking subpara-

graph (D) and inserting the following:

“(D) a vietim impact statement, identify-

g, to the maximum extent practicable—

“(1) each vietim of the offense (except
that such identification shall not include
information relating to any telephone num-
ber, place of employment, or residential ad-
dress of any vietim);

“(1) an itemized account of anv eco-
nomie loss suffered by each vietim as a re-
sult. of the oftense;

“(iii) any physical injury suffered by
each vietim as a result of the offense,
along with its seriousness and permanence;

“(iv) a deseription of any change in

the personal welfare or familial relation-
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ships of each vietim as a result of the of-
fense; and
“(v) a description of the impact of the
offense upon each vietim and the ree-
omimendation of each vietim regarding an
appropriate sanction for the -defendant;”;
and

(13) by adding at the end the following:

“U7) VICTIM IMPACT STATEMENTS. —

“(A\) IN GENERAL.—Any probation officer

preparing a presentence report shall—

“(1) make a reasonable effort to notify
each vietim of the offense that such a re-
port is being prepared and the purpose of
such report; and

“(i1) provide the vietim with an oppor-
tunity to submit an oral or written state-
ment, or a statement on audio or videotape
outlining: the ‘impa.(‘.t, of the offense upon

the vietim.

“(B) USE OF STATEMENTS.—Any written

statement submitted by a vietiln under subpara-
graph (\) shall be attached to the presentence
report and shall be provided to the sentencing

court and to the parties.”;
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(2) in. subsection (¢)(1), by adding at the end
the following: “Before sentencing in any ease in
which a defendant has been charged with or found
guilty of an offense involving cieath or bodily injury
to any person, a threat of death or bodily injury to
any person, a sexual assault, or an attempted sexual
assault, the Government shall make a reasonable ef-
fort to notify the vietim (or the family of a vietim
who is deceased) of the time and place of sentencing
and of their right to attend and to be heard.”; and

(3) m subsection (f), by inserting “the right to
notification and to submit a statement under sub-
division (b)(7), the right to notification and to be
heard under subdivision (e)(1), and” before “the

right. of allocution”.

(b)) EFFECTIVE DATE.

(1) IN GENERAL.

The amendments made by
subsection (a) shall become effective as provided in
paragraph (3).
(2) ACTION BY JUDICIAL CONFERENCE.—
(A) RECOMMENDATIONS.—Not later than
180 dayvs after the date of enactment of this
Act. the Judicial Conference shall submit to
Congress a report containing recommendations

for amending the Federal Rules of Criminal
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Procedure to provide enhanced opportunities for
vietims of offenses involving death or bodily in-
jury to any person, the threat of death or bodilv
ijury to any person, a sexual assault, or an at-
tempted sexual assault, to participate during
the presentencing phase of the eriminal process.
(B3) INAPPLICABILITY OF OTHER LAW.—
Chapter 131 of title 28, United States Code,
does not. apply to any recommendation made by
the Judicial Conference under this paragraph.
(3) CONGRESSIONAL ACTION.—Exeept as other-
provided by law, if the Judicial Conference—
(A) submits a report in accordance with
paragraph (2) containing recommendations de-
seribed m that paragraph, and those ree-
ommendations are the same as the amendments
made by subsection (a). then the amendments
made by subsection (a) shall beeome effective
30 days after the date on whieh the ree-
ommendations are submitted to Congress under
paragraph (2);
(B) submits a report in accordance with
paragraph (2) containing recommendations de-
seribed in that paragraph, and those ree-

ommendations are different in any respect from
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tlxe amendments made by subsection (a), the
recommendations made pursuant to paragraph
(2) shall become effective 180 days after the
date ou which the recommendations are submit-
ted to Congress under paragraph (2), unless an
Act of Congress is passed overturning the rec-
onnnendations; and -

(C) fails to comply with paragraph (2), the
amendments made by subsection (a) shall be-
came effeetive 360 dayvs after the date of enact-
ment of this Aet.

(4) APPLICATION.—Any amendment made pur-

suant to this seetion (including any amendment
made pursuant to the recommendations of the Unit-
ed States Sentencing Commission under paragraph
(2)) shall apply in any proceeding commenced on or

after the effective date of the amendment.

18 SEC. 123. RIGHTS OF NOTIFICATION AND ALLOCUTION AT A

19
20

PROBATION REVOCATION HEARING.

(a) IN GENERAL.—Rule 32.1 of the Federal Rules

21 of Criminal Procedure is amended by adding at the end

22 the following:

23
24
25

“(d) Ricurs or VICTIMS.—

(1) IN GENERAL.—At any hearing pursuant to

subsection (a)(2) involving one or more persons who
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have been convicted of an offense.involving death or
bodily injury to anyv person, a threat of death or
bodily injury to anyv person, a sexual assault, or an_
attempted sexual assault, the Government shall
make reasonable effort to notify the victim of the of-
fense (and the vietim of any new charges giviﬁg rise
to the hearings), of—

“(A) the date and ‘t.ime of the hearing; and
“(B) the right of thé vietim to attend the
hearing and to address the court regarding
whether the terms or conditions of probation or

supervised release should be modified.

“(2) DUTIES OF COURT AT HEARING.—At any
hearing described in paragraph (1) at which a victim
1s present, the court shall—

“(A) address each vietim personally; and
“(B) afford the vietim an opportunity to be
heard on the proposed terms or conditions of

probation or supervised release.

“(3) ADDRESS.—In any case deseribed in para-

-graph (1), the victim shall notifv the appropriate au-

thority of an address to which notification under this
paragraph may be sent.
“(4) DERINITION OF VICTIM.—In this rule, the

term ‘victiny’ means any individual against. whom an
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offh'ex‘l.‘se‘ involving death or bodily injury to any per-
son, a threat of death or bodily mjury to any person.
a sexual assault, or an attempted sexual assault, has_
beenlllw‘ committed  and ‘A hearing pursuant to sub-
section (al.)(2) 1s condueted, ineluding—

“(A) a parent or legal guardian of the vie-
tun, if the vietim is less than 18 vears of age
or Is incompetent: or

“(B) 1 or more familv members or rel-
atives of the vietim designated by the court., if
the vietim is deceased or incapacitated.”.

(b) EFFECTIVE DATE.—

(1) IN GENERAL—The amendment made by
subsection (a) shall become effective as provided in
paragraph (3).

(2) ACTION BY JUDICIAL CONFERENCE.—

(A) RECOMMENDATIONS.—Not later than
180 days after the date of enactment of this
Act, the Judicial Conferenee shall submit to
Congress a report containing recommendations
for amending the Federal Rules of Criminal

. Procedure to ensure that reasonable efforts are
made to notify vietims of offenses involving
death or bodily injury to any person, or the

threat of death or bodily mjury to anv person.
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~of any revocation hearing held pursuant to rule

wise

32.1(a)(2) of the Federal Rules of Criminal
Procedure. )

(B) INAPPLICABILITY OF OTHER LAW.—
Chapter 131 of title 28, United States Code,
does not apply to any reconmmendation made by
the Judicial Conference under this paragraph.
(3) CONGRESSIONAL ACTION.—Kxcept as other-
provided by law, if the Judicial Conference—

(A) submits a report in aeccordance with
paragraph (2) containing recommendations de-
seribed in  that paragraph, and those rec-
ominmendations are the same as the amendment
made by subsection (a), then the amendment
made by subsection '(a.) shall become effective
30 dayvs after the date on whieh the ree-
ommendations are submitted to Congress under
paragraph (2);

(I3) submits a report in accordance with
paragraph (2) containing recommendations de-
seribed in that paragraph, and those rec-
ommendations are different in any respect from
the amendment made by subsection (a), the rec-
ommendations made pursuant to paragraph (2)

shall become effective 180 days after the date




O:\KOR\KOR97.797 . S.L.C.
22

1 on which the recommendations are submitted to

2 Congress under paragraph (2), unless an Act of

3 Congress is passed overturning the rec-

4 ommendations; émd .

5 (C) fails to comply with paragraph (2), the

6 amendment made by subsection -(a) shall be-

7 come cffective 360 dayvs after the date of enaet-

8 ment of this Act.

9 (4) APPLICATION.—Anv amendment made pu‘r—
10 suant to this seetion (including anv amendment
11 made pursuant. to the recommendations of the Unit-
12 ed States Sentencing Commission under paragraph
13 (2)) shall apply in any proceeding commenced on or
14 - after the effective date of the amendmel_lt.

15 Subtitle C—Amendment to Federal
16 Rules of Evidence

17 SEC. 131. ENHANCED RIGHT TO BE PRESENT AT TRIAL.

18 (a) IN GENERAL.—Rule 615 of the Federal Rules of

19 Evidence is amended—

20 . (1) by striking “At the request” and inserting
21 the following:
22 “(a) IN GENERAL.—Exeept as provided in subsection

23 (b), at the request”;i
24 ‘ (2) by striking ““This rule” and inserting the

25 following:
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“(b) EXCEPTIONS.—Subsection (a)”’;

(3) by striking “exclusion of (1) a party” and
mserting the following: “szclusion of—

“(1) a part..;"’;

(4) by striking “person, or (2) an officer” and
inserting the following: “person;

“(2) an officer™;

(3) by striking “‘attorney, or (3) a person” and
mserting the fonowing: “attorney;

*“(3) a person’;

(6) by striking the period at the end and insert-

s

ing “; or’’; and

(7) by adding at the end the following:

*“(4) a person who is a vietim (or a member of
the immediate family of a vietim who is deceased or -

incapacitated) of an offense involving death or bodily

injury to any person, a threat of death or bodily in-

Jury to any person, a sexual assault, or an attempted

sexual assault, for which a defendant is being tried
in a criminal trial, unless the court concludes that—
“(A)V the testimony of the person will be
materially affected by hearing the testimony of
other witnesses. and the material effect of hear-

ing the testimony of other witnesses on the tes-
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1 timony of that person will result in unfair prej- Ew;
2 udice to any party; or
3 “(B) due to the large number of victims or
4 family members of vietims who may be called as
5 witnesses, permitting attendance in the court- -
6 room itself when testimony is being heard is not u
7 feasible. M
‘s ) t h L’y
8 (¢) DISCRETION OF COURT; EFFECT ON OTHER

9 Law.—Nothing in subsection (b)(4) shall be construed—

10 “(1) to Iimit the ability of a court to exclude a -
11 witness, if the court determines that such action is -
12 necessary to maintain order during a court proceed- i ‘\
: N
13 mg; or
ﬂ/
14 “(2) to limit or otherwise affect the ability of L)
15 a witness to be present during court proceedings [\
4
16 pursuant to section 3510 of title 18, United States '
17 Code.™. E‘
18 (b) EFFECTIVE DATE. — ,
57
19 (1) IN GENERAL~—The amendments made by L
20 subsection (a) shall become effective as provided in ”D
21 paragraph (3).

) =
22 (2) ACTION BY JUDICIAL CONFERENCE.— U
23 ' (A) RECOMMENDATIONS.—Not later than ~
24 180 days after the date of enactment of this L
25 Act, the Judicial Conference shall submit to

=
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Congress a report coutéining' recommendations
for amending the Ifederal Rules of Evidence to
provide enhanced opportunities for vietims of
offenses involving death or bodily injury to any
person, or the threat of death or bodily injury
to any person, to attend judicial proceedings,
even if they may testifv as a witness at the pro-
ceeding.

(B) INAPPLICABILITY OF OTHER LAW.—
Chapter 131 of title 28, United States Code,
does not. apply to any recommendation made by
the Judicial Conference under this paragraph.

(3) CONGRESSIONAL ACTION.—Except as other-

wise provided by law, if the Judicial Conference—

(A) submits a report in accordance with
paragraph (2) containing recommendations de-
seribed in that paragraph, and those rec-
ommendations are the same as the amendments
made by subsectionn (a), then the amendments
made by subsection (a) shall become effective
30 dayvs after the date on which the reec-
ommendations are submitted to Congress under
paragraph (2);

(B) submits a report in accordance with

paragraph (2) containing recommendations de-
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scribed in that paragraph, and those reec-

ommendations are different in any respect from

the amendments made by subsection (a), the

recommendations made pursuant to -paragraph
(2) shall becomc effective 180 davs after the
date on which the recommendations are submit-
ted to Congress under paragraph (2), unless an
Act of Congress is passed overturning the ree-
ommendations; and

(C) fails to comply with paragraph (2), the
amendments made by subsection (a) shall be-
come effective 360 days after the date of enact-
ment of this Act.

(4) APPLICATION.—Any amendment made pur-

suant to this section (including any amendment
made pursuant to the recommendations of the Unit-
ed States Sentencing Commission under paragraph
(2)) shall apply in any proceeding commenced on or

after the effective date of the amendment.

Subtitle D—Remedies for
Noncompliance

22 SEC. 141. REMEDIES FOR NONCOMPLIANCE.

23

(a) GENERAL LIMITATION.—Any failure to comply

24 with any amendment made by this Act shall not give rise

25 to a claim for damages, or any other action against the

)
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I United States, or any emplovee of the United States, any
2 court official or officer of the court. or an entity contract-
3 ing with the United States, or any action seeking a rehear- )
4 ing or other reconsideration of action taken in connection
5 with a defendant.
6 (b) REGULATIONS T0 ENSURE COMPLIANCE.
i (1) Ix (iENElh\l4.——N()f-\\'iﬂlsf.all(iillg‘ subseetion
8 (a), not later than 1 vear after the date of enact-
9 ment of this Aet, the Attorney General and the
10 Chairman of the United States Parole Commission
11 shall promulgate regulations to implement and en-
12 force the amendments made by this title.
13 (2) CoNTENTS.—The regulations promulgated
14 under paragraph (1) shall—
15 () contain disciplinary sanections, inelud-
16 ing suspension or termination from employ-
17 ment, for employvees of the Department of Jus-
18 tice (including emplovees of the United States
19 Parole Commission) who \\'illful-ly or repeatedly
20 violate the amendments made by this title, or
21 willfully or repeatedly refuse or fail to comply
22 with provisions of Federal law pertaining to the
23 treatment of vietims of crime;
24 (B) include an administrative procedure
25 through which parties can file formal com-
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plaints with the Department of Justice alleging
violations of the amendments made by this title;

(C) provide that a complainant is prohib-

~ited from, recovering monetary damages against

the United States, or any empldy@o of the Unit-
ed States, either in his official or personal ca-
pacity; and

(D) provide that the Attornev General, or
the designee of the Attornev General, shall the
ultimate arbiter of the complaint, and there
shall be no judieial review of the final decision

of the Attorney General by a complainant.

TITLE II—VICTIM ASSISTANCE

INITIATIVES

15 SEC. 201. INCREASE IN VICTIM ASSISTANCE PERSONNEL.

16

There are authorized to be appropriated such sums

17 as may be necessarv to enable the Attornev General to—

18
19
20
21
22
23
24

(1) hire 50 full-time or full-time equivalent em-

ployees to serve victim-witness advocates to provide
assistance to vietims of any eriminal offense inves-
tigated by any department or agency of the Federal

Government; and

(2) provide grants through the Office of Vietims

of Crime to qualified private entities to fund 50 vie-
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tim-witness advocate positions within those organiza-
tions.
SEC. 202. INCREASED TRAINING FOR STATE AND LOCAL-
| LAW ENFORCEMENT, STATE COURT PERSON-
NEL, -AND OFFICERS OF THE COURT TO RE-
SPOND EFFECTIVELY TO THE NEEDS OF VIC-’
TIMS OF CRIME.

Notwithstanding any other provision of law, amounts

O 00 q O W A W N

collected pursuant to sections 3729 through 3731 of title

o

31, United States Code (commonly known as the “Ifalse

Claims Aect”’), mav be used by the Office of Vietims of
I A A :

[T v
N -

Crime to make grants to States, units of local government,

oy
W

and qualified private entities, to provide training and in-

[y
N

formation to prosecutors, judges, law enforecement officers,

o
W

probation officers, and other officers and employees of

[y
(o)}

Federal and State courts to assist them in responding ef-

)

fectively to the needs of vietims of erime.

Sk
[#¢]

SEC. 203. INCREASED RESOURCES FOR STATE AND LOCAL

[
\O

LAW ENFORCEMENT AGENCIES, COURTS,

8

AND PROSECUTORS’ OFFICES TO DEVELOP

N
Poued

STATE-OF-THE-ART SYSTEMS FOR NOTIFYING

N
N

VICTIMS OF CRIME OF IMPORTANT DATES

N
(PN

AND DEVELOPMENTS.

24 (a) IN GENERAL.—Subtitle A of title XXII1 of the

25 -Violent Crime Control and Law Enforcement Act of 1994
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(Public Law 103-322; 108 Stat. 2077) is amended by

adding at the end the following:
“SEC. 230103. STATE-OF-THE-ART SYSTEMS FOR NOTIFYING )
. VICTIMS OF CRIME OF IMPORTANT DATES
ANb DEVELOPMENTS.

“(a'). AUTHORIZATION OF APPROPRIATIONS.—There
are authorized to be appropriated to the Office of V-ivt.ims
of Crime of the Department of Justice such sums as may
be necessary for grants to State and loeal proseceutors’ of-
flces, State courts, county jails, State correctional institu-
tions, and qualified private entities, to develop and imple-
ment state-of-the-art syvstems for notifying vietims of
crime of important dates and developments relating to the
criminal proceedings at issue.

“(b) Farse Crans Act.—Notwithstanding any
other provision of law, amounts collected pursuant to sec-
tions 3729 through 3731 of title 31, United States Code

(commonly known as the ‘False Claims Act’), may be used

for grants under this section.”’.

(B) VioLENT CRrRIME REbpUCTION TRUST FUND—
Section 310004(d) of the Violent Crime Control and Law
Enforeement Act of 1994 (42 U.S.C. 14214(d)) is amend-
ed—

(1) m the first paragraph designated as para-

oraph (15) (relating to the definition of the term
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“Federal law enforecement program”), by striking
“and” at the end;

(2) in the first paragraph designated as para-
graph (16) (relating to the definition of the term
“Federal law enforcement program”), by striking
the period at the end and inserting *; and’’; and

(3) by inserting after the first paragraph des-
ignated as paragraph (16) (relating to the definition
of the term “Federal law enforcement program’) the
following: ﬁ

“(17) section 230103.7".

204. PILOT PROGRAMS TO ESTABLISH OMBUDSMAN

PROGRAMS FOR CRIME VICTIMS.

(a) DEFINITIONS.—In this section:
(1) DIReCTOR.—The term “Director” means

the Director of the Office of Vietims of Crime.

(2) Orr1cE.—The term “Office” means the Of-
fice of Vietims of Crime.

(3) QUALIFIED PRIVATE ENTITY.—The term
“qualified private entity” means a private entity
that meets such requirements as the Attorney Gen-
eral, acting through the Director, may establish.

(4) QUALIFIED UNIT OF STATE OR LOCAL GOV-
ERNMENT.—The term “qualified unit of State or

local government’” means a unit or a State or local
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government that meets such requirements as the At-
torney General, acting through the Director, may es-
tablish. )

(5) VoICE ¢ENTERS.—The term “VOICE Cen-
ters” means the Vietim Ombudsman Information
Centers established under the program under sub-
seetion (b).

(b) PiLor PROGRAMS.—

(1) IN GENERAL—Not later than 12 months
after the date of enactment of this Act, the Attorney
General, acting through the Director, shall establish
and earryv out a program to provide for pilot pro-
grams to establish and operate Vietim Ombudsman
Information Centers in each of the following States:

(A) Iowa.

(B) l\flassa-clmsotts.
(C) Ohio.

(D) Tennessee.

(E) Utah.

() Vermont.

(2) AGREEMENTS.—

(A) IN GENERAL—The Attorney General,
acting through the Director, shall enter into an
agreement with a qualified private entity or

unit of State or local government to conduct a
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33 .
pilot program referred to in paragraph (1).
Under the agreement, the Attorney General,
acting through the Director, shall provide for a
grant. to assist the qualified private entity or
unit of State or local government in carrving
out the pilot program.

(B) CONTENTS OF AGREEMENT.—The
agreement. referred to in subparagraph (A)
shall specify that—

(1) the VOICE Center shall be estab-

" lished in accordance with this seetion; and
(i) except with respeet to meeting ap-
plicable requirements of this section con-

cerning carrving out the duties of a

VOICE Center under this section (includ-

ing the applicable reporting duties under

subsection (¢) and the terms of the agree-
nment) each VOICE Center shall operate
independentiy of the Office; and

(C) NO AUTHORITY OVER DAILY OPL:R-
ATIONS.—The Office shall have nd supervisory
or decisionmaking authority over the day-to-day
operations of a VOICE Center.

(¢) OBJECTIVES.
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(1) MisstoN.—The mission of each VOICE
Center established under a pilot program under this

section shall be to assist a victim of a Federal or

‘State cerime to ensure that the vietim—

(A) 1s fully apprised of the rights of that
vietim under applicable Federal or State law;
and

(B) _participates in the eriminal justice
process to the fullest extent of the law.

(2) Derigs.—The duties of a VOICE Center
shall include— ‘

(A) providing information to victims of
Federal or State erime regarding the right of
those victis to participate in the eriminal jus-
tice process (including information coneerning
any right that exists under applicable Federal
or State law);

(B) 1dentifving and responding to situa-
tions in which the rights of vietims of erime
under applicable Federal or State law may have
been violated; |

(C) attempting to facilitate compliance
with Federal or State law referred to in sub-

paragraph (B);
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b 1 (D) educating police, prosecutors, Federal
r 2 and State judges, officers of the eourt, and em-
- 3 plovees of jails and prisons eoncerning the
E‘ 4 rights of vietims under applicable Federal or
~ 5 State law; and
b 6 (E) taking measures that are necessary to
{M 7 ensure that vietims of crime are treated with
- 8 fairness, dignity, and compassion throughotit
F 9 the eriminal justice process.

0 (d) OveRrsiGHT.—

' ,

11 (1) TECHNICAL ASSISTANCE.—The Office may
:% 12 provide technical assistance to each VOICE Center.
m 13 _(2) ANNUAL REPORT.—Each qualiﬁed private
- 14 entity or qualified unit of State or local government
o 15 that carries out a pilot program to establish and op-
B 16 erate a VOICE Center under this section shall pre-
gj 17 pare and submit to the Dix'ec.tof, not later than 1

18 vear after the VOICE Center is established, and an-

.
O

nually thereafter, a report that—

i
&)
(=}

(A) describes in detail the aetivities of the

!

21 VOICE Center during the preceding year; and
.l : .
L 22 (B) outlines a strategic plan for the year
?,,. 23 following the year covered under subparagraph
= 24 (A).
Lll 25 (¢) REVIEW OF PROGRAM EFFECTIVENESS.—
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(1) GAQ sTUDY.—Not later than 2 years after ‘

the date on which each VOICE Center established
under a pilot program under. this section is fully
operational, the Comptroller General of the United
States shall eonduet a review of each pilot program
carried out under this section to determine the effec-
tiveness of the VOICE Center that is the sul;jeet of
the pilot program in carrving out the mission an(i

duties deseribed in subsection (¢)..

(2) OTHER sSTUDIES.—Not later than 2 vears
after t]-w date on which each VOICE Center estab-
lished under a pilot program under this section is
fullv operational, the Attorney General, acting
through the Director, shall enter into an agreement
with 1 or more private entities that meet such re-
quirements the Attornev General, acting through the
Director, mayv establish, to study the effectiveness of
cach VOICEK Center established by a pilot program
under this section in carrving out the. mission and

duties described in subsection (e).

(f) TERMINATION DATE.

(1) IN GENERAL.—Except as provided in para-
graph (2). a pilot program established under this
section shall terminate on the date that is 4 years

after the date of enactment of this Act.

.
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(2) REXEWAL.—If the Attorney General deter-
mines that any of the 'pilot programs established
under this section should be renewed for an addi-
tional period, the Attorney General may renew that

pilot program for a period not to exceed 2 vears.

(2) Fuxpixg.—Notwithstanding anv other provision
g g am p

of law, an aggregate amount not to exeeed $5,000,000 of
the amounts collected pursuant to sections 3729 through
3731 of title 31, United States Céde (commonly known
as the “False Claims Act”), may be used by the Director
to make grants under subsection (b).

SEC. 205. AMENDMENTS TO VICTIMS OF CRIME ACT OF

1984.

(a) CRIME VICTIMS FUND.—Section 1402 of the Vie-

tims of Crime Act of 1984 (42 U.S.C. 10601) is amend-

ed—

(1) m subsection (b)—

(:\) m paragraph (3), by striking “and” at
the end;

(B) in paragraph (4), by striking the pe-
riod at the end and inserting “; and”; and

(C) by adding at the end the following:
“(d) any gifts, bequests, and donations from

private entities or individuals.”; and

(2) 1 subsection (d)—
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(A) by striking paragraph (1) and insert-

g the following:

“(1) All unobligated balances transferred to the
Judicial branch for administrative costs to carry out
funcf.ions under seetions 3611 and 3612 of title 18,
United States Co,‘de,. shall be returned to the Crime
Vietims Fund and may be used by the Director to
mprove services for crime vietims m the Federal
criminal justice svstem.”’; and

(B) in paragraph (4), by adding at the end
the following:

“(C) States that receive supplemental funding
to respond to incidents or terrorism or mass violence
under this section shall be required to return to the
Crime Vietims Fund for deposit in the reserve fund,
amounts subrogated to the State as a rvesult of
third-party payments to vietims.”.

(h) CRrME VICTIM lePE.\‘SA'FI;)N.——Seetion 1403 of

19 the Vietims of Crime Aet of 1984 (42 U.S.C. 10602) is

20 amended—

21
22
23
24
25

(1) in subsection (a)—
(A) in each of paragraphs (1) and (2), by
striking “40” and inserting “60”’; and
' (B) in paragraph (3), by inserting “‘and

evaluation” after “administration’’; and
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(2) in subsection (b)(7), by inserting “because

the identity of the offender was not determined be-
vond a reasonable doubt in a eriminal trial, because
eriminal charges were not brought against the of-
fender, or” after “deny compensation to any vietim”.
(e) CRIME VICTIM ASSISTANCE.—Section 1404 of the
Victims of Crime Act of 1984 (42 U.S.C. 10603) is

amended—

(1) m subsection (¢)—

(A) I paragraph (1)—

(1) by striking the comma after “Di-
rector’’;

(11) by inserting “or enter into cooper-
ative agreements’’ after “make grants”’;

(111) by striking subparagraph (A) and
mserting the following:

“(A) for demonstration projects, evalua-
tion, training, and technical assistance services
to eligible organizations:”;

(iv) n subparagraph (B), by striking
the period at the end and inserting ;
and”; and

(v) by adding at the end the following:
“(C) training and technical assistance that

address the significance of and effective delivery
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strategies for providing long-term psychological
care.”’; and
(B) m paragraph (3)— )

(1) - subparagraph (C), by striking

“and™ at the end;

(i) in subparagraph (D), by striking

the period at the end and inserting *;
and’’; and
(1) by adding at the-end the follow-
mg:
“(E) use funds made available to the Di-
rector under this subsection—
“(1) for fellowships and clinical intern-
ships; and
“(i1) to carry out programs of training
and special workshops for the presentation
and dissemination of information resulting
from demonstrations, survevs, and special
projects.”; and
(2) in subsection (d)—
(A) by striking paragraph (1) and insert-
g the following:
‘(1) the term ‘State’ includes—:
“(A) the District of Columbia, the Com-

monwealth of Puerto Rico, the United States

-
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Virgin Islands, and any other territory or pos-
session of the United States; and

“(B) for purposes of a subgrant under
subsection (a)(1) or a grant or cooperative
agreement. under subsection (g;)(l), the United
States Virgin Islands and any agency of the
government of the Distriet of Columbia or the
Federal Government performing law enforee-
ment functions in and on behalf of the District
of Columbia.”;

(B) m paragraph (2)—

(1) in subparagraph (C), by striking

“and” at the end; and

(1) by adding at the end the follow-
ing‘:

“(K) public awareness and education and
cerime prevention aectivities that promote, and
are condueted in conjunction with, the provision
of vietun assistance; and

“(I%) for purposes of an award under sub-
section (¢)(1)(A), preparation, publication, and
distribution of informational materials and re-
sources for vietims of erime and crime vietims

organizations.’:




O:\KOR\KOR97.797

—

© O 00 NN W A W

et et et pemd emwd et b el et e

SL.C.
42

(C) by striking paragraph (4) and insert-

ing the following:
“(4) the term ‘erisis intervention services’
means counseling and emotional support including
mental health counseling, provided as a result of eri-
sis situations for individuals, couples, or family
members following and related to the oecurre-nee of
erime;”’;

(D) in. paragraph (5), by striking the pe-
riod at the end and inserting “;-and”; and

(E) by adding at the end the following:

“(6) for purposes of an award under subseection
(e)(1), the term ‘eligible organization’ includes
any—

“(A) national or State organization with a
commitment to developing, illl})lelnenting, evalu-
ating, or enforcing victims’ rights and the deliv-
erv of services:

“(I3) State agency or unit of local govern-
ment;

“(C) tribal organization;

“(D) organization—

“1) deseribed 1 section 501(e) of the

Internal Revenue Code of 1986; and
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“(i1) exempt from taxation under see-
tion 501(a) of such Code;' or
“(E) other entity tliat the Director deter-
mines to be appropriate.”.

(d) C())il’l«]NS;\’l‘I();\' AND ASSISTANCE TO VICTIAS OF
TERRORISM OF MAss Vl()l;l*]:x\’(;]«l.—SeetiOIl 1404B of the
Victims of Crime Act of 1984 (42 U1.5.C. 10603b) is
amended—

(1) in subsection (a), by sﬁ*iking‘ “1404(a)” and
mserting “1402(d)(4)(B)”; and
(2) in subsection  (b), by  striking

“1404(d)(4)(B)” and inserting “1402(d)(4)(B)”.
SEC. 206. TECHNICAL CORRECTION.

Section 233(d) of the Antiterrorism and Effective
Death Penalty Act of 1996 (110 Stat. 1245) is amended
by striking “1 vear after the date of enactment of this
Act”” and inserting “October 1, 1999, |
SEC. 207. SERVICES FOR VICTIMS OF CRIME AND DOMES-

TIC VIOLENCE. |

Section 504 of Public Law 104-134 (110 Stz;t. 1321~
53) shall not be construed to prohibit a recipient (as that
term is used in that section) from using funds derived
from a source other than the Legal Services Corporatidn
to provide related legal assistance to any person with

whom an alien (as that term is used in subsectio_n (a)(11)
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of that sectiou) has a relatiouship covered by the domestic
vxolence laws of tlle State m whlch the alien resides or

11 wlneh an mcldeuce of woleuce oceurr ed

] v*nu

SEC. 208. PILOT PROGRAM TO STUDY ‘EFFECTIVENESS OF
RESTORATIVE JUSTICE APPROACH ON BE-

K

HALF OF VICTIMS OF CRME
\

(a) IN (xE.\'l*]I{AIJ.—N()t-\\flt,llstalldlll{.’; any other provi-
sion of law, dl!lOIl]lfS eolleoted pursuant to sections 3729
through 3731 of tlﬂo H United Stdtes Code (commonly
known as the “Falso (,Lmns Aet ), may be used by the
Office of Vietims of Crime to make grants to States, units
of local government, and qualified private entities for the
establishment of pilot progfmns that implement balanced
and restorative _just,icé models.

(b) DERINITION OF BALANCED AND RESTORATIVE

JUSTICE MODEL.

In this section, the term “balanced
and restorative justice model” means an approach to
eriminal just‘i(-o that promotes th:o maximum degree of in-
volvement by a vietim, offender, and the community served

by a criminal justice system by allowing the criminal jus-

tice system and related eriminal justice agencies to .im-

prove the capacity of the syvstemn and agenecies to—
(A) protect the community served by the

svstem and agencies;-and
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(B) ensure accountability of the offender

and the system.
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor David A. Schlueter, Reporter
RE: Proposed Amendment to Rule 5(c)

DATE: September 8, 1997

At its last meeting the Committee considered the attached materials regarding a
proposed amendment to Rule 5(c). That rule currently permits the magistrate judge to
grant a continuance in a preliminary examination only where the defendant consents. If
the defendant objects to any continuance, a district judge may grant a continuance.
Because that language tracks with language in 18 U.S.C. § 3060, the Committee believed
that it would be more appropriate to first seek a change in the statute. To that end, Judge
Jensen indicated that he would bring the matter to the attention of the Standing
Committee, with a recommendation that that Committee take steps to have the statute
amended.

The Standing Committee considered the matter and indicated that it would be
more appropriate for the Advisory Committee to first propose an amendment to Rule 5
and use the Rule Enabling Act procedures to and seek public comment and provide a
catalyst for legislative change. Thus, the proposal is once again before the Advisory
Committee for its consideration.

In addition to the original matters presented to the Committee at its April 1997
meeting, I have attached a draft of a proposed amendment to Rule 5(c) to accomplish the
proposal from the Federal Magistrate Judges Association (FMJA) and a brief, albeit
tentative draft, of a Committee Note.
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Rule 5. Initial Appearance Before the Magistrate Judge
% % ok & %

(c) OFFENSES NOT TRIABLE BY THE UNITED STATES MAGISTRATE JUDGE. If
the charge against the defendant is not triable by the United States magistrate
judge, the defendant shall not be called upon to plead. The magistrate judge shall
inform the defendant of the coﬁlplaint against the defendant and of any affidavit
filed theféWith, of the defendant's right to retain counsel or to request the
assignment ‘of counsel 'if tﬁe defendant is unable to obtéin ‘ coﬁnsel, and of the
general circumstances under which the defendant may secure pretrial release. The
magistrate judge shall inform the defendant that the defenda;lt is ﬁot required to
make a statement and that any statement made by the defendant may be used
against the defendant. The magistrate judge shall also inform the defendant of the
right to a preliminary e:%aminaiion. The fnagistrate judge shall allow the defendant
reasonable time and opportunity | to consult counsel and shall detain or
conditionally release the defendant as provided by statute or in these rules.

A defendant is entitled to a preliminary examination, unless waived, when
charged with any offense, other than a petty offense, which is to be tried by a judge
of the district court. If the defendant waives preliminary examination, the
magistrate judge shall forthwith hold the defendant to answer in the district court.
If the defendant does not waive the preliminary examination, the magistrate judge
shall schedule a preliminary examination. Such examination shall be held within a

reasonable time but in any event not later than 10 days following the initial
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appearance if the defendant is in custody and no later than 20 days if the defendant
is not in custody, provided, however, that the preliminary examination shall not be
held if the defendant is indicted or if an information against the defendant is filed in
district court before the date set for the preliminary examination. With the consent
of the defendant and upon a showing of good cause, taking into account the public
interest in the prompt disposition of criminal cases, time limits specified in this
subdivision may be extended one or more times by a federal magistrate judge —In

ded or by a

judge of the United States only upon a showing that extraordinary circumstances

exist and that delay is indispensable to the interests of justice.
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ADVISORY COMMITTEE NOTE

The amendment expands the authority of a United States Magistrate Judge to
determine whether to grant a continuance for a preliminary examination conducted under
the Rule. Currently, the magistrate judge’s authority to do so is limited to those cases in
which the defendant has consented to the continuance. If the defendant does not consent,
then the government must present the matter to a district court judge, usually on the same
day. That procedure can lead to needless consumption of judicial resources and the
consumption of time by counsel, staff personnel, marshals, and other personnel.

The proposed amendment conflicts with 18 U.S.C. § 3060, which tracks the
original language of the rule and permits only district court judges to grant continuances
where the defendant objects. But the current distinction between continuances granted
with or without the consent is an anomaly. While the magistrate judge is charged with
making probable cause determination and other decisions regarding the defendant’s liberty
interests, the current rule prohibits the magistrate judge from making a decision regarding
a continuance unless the defendant consents. On the other hand, it seems clear that the
role of the magistrate judge has developed toward a higher level of responsibility for pre-
indictment matters. Furthermore, the Committee believes that the change in the rule will
provide greater judicial economy.




MEMO TO: Members, Criminal Rules Advisory Committee
FROM: ‘ Profg:ssonj Dave Schlueter, Reporter
RE: Proposal to Amend Rule 5(c)

DATE: Feb. 26, 1997

Attached is a letter from Magistrate Judge Ervin S. Swearingen who recommends,
on behalf of the Federal Magistrate Judges Association (FMJA) that Rule 5(c) and 18
USC 3060 be amended. His materials include proposed language for both the rule itself
and an Advisory Committee Note.

The proposed amendment would address current language in Rule 5(c) regarding
the ability of a magistrate judge to grant a continuance for the preliminary examination. As
the rule currently reads, a magistrate judge’s authority to grant a continuance extends only
to those cases where the defendant or accused has consented to the delay. In those cases
where the defendant does not consent to the delay, only a district judge may grant the
continuance and then only in those cases where the “delay of the preliminary hearing is
indispensable to the interests of justice.”

The proposed Committeé Note in the materials explains the reasons for amending
the rule to permit the magistrate judge to grant continuances even in those cases where the
defendant does not consent. Chief among the reasons is the argument the magistrate
judge’s lack of authority can result in unnecessary loss of time.

Assuming that the proposal has merit, the current rule clearly tracks the statutory
language in 18 USC 3060 (attached). As stated in § 3060(c), only the district judge may
grant a contested request for a continuance of the preliminary examination. Thus, any
proposed amendment to Rule 5(c) would be inconsistent with the clear language of the

statute.
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October 28 1996

Peter McCabe, Secretary

Conunittee on Rules of Practice and Procedure
of the Judicial Conference of the United States
Thurgood Marshall Federal Judiciary Building
Washington, DC 20544

RE: Proposed Amendment to Rule 68 of the Federsl Rales of Civil Procedure
and Bals 5{c) of the Federat Rules of Criminal Procedure.

Dear Pete;

The Federal Magistrate Judges Association (FMJA) submits two propos] niles
changes to the Rules Advisory Committee. These matters were first considered by the Rufes
Comnittee of the FMIA. chaired by Hon. Carol E. Heckman. The committee menibers are:
Hon. Nancy Stcin Nowak, Hon, Anthony Battaghia, Hon Paul Komives, Hon. Andrew
Wistrich, Hon. Thomas Phillips, Hon. Patricia Hemann, Hon. John L. Carroll, and Hon. B.
Wangh Crigler. The committee members come from several kinds of districts and have
varying types of duties. Many of them consulted with their colleagues in the course of
prepating thcse ;proposals. The proposals werc then reviewed and approved by the Officers
am!Duectotsoﬁhc FMJA. They reflect the considered position of the magistrate judges as
a wholc

The first proposal is an smendment to Rule 68 of the Federal Rules of Civil

Procedure, which relates to offers of judgment. The proposal allows the rule to be equally

avmhblemphmﬁ‘swddalmams,addsmwmstdeMMmsts

recoverable mmder the rule, and advances the timing from more than 10 days before the triaf

tomorcﬂnnSGda)sbcﬁotcma!tomdmhstmmtasdﬂemaﬁs

The second ropmal:stnamdenIeS(c)ofdw Federal Rukes of Criminal
Procedure as well as 18 US.C. § 3060{c). These amendments relate to the ability of a
magistrate judpe to continue a preliminary examination absent the consent of the defindant.
Qmmﬂy,boﬂwfﬂmepmwsmadmm.admam.gmmmmake
such determinations.

ComnmsmuﬂudeMpmpmk We are pleased to have this opportunity
topresentourpmposalsforyourcmm:mescmsﬁaanm

Simcerely,
Ervin 8. SWéaringen
United States Magistrate Judge
President, FMIA
ESSfgme |
enclosurcs
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Commiiise Note Re: Proposed Amendments to
Rule 5{c), Fed. R. Crim. ¥, and 18 U.8.C. § 3060 (c)

The proposed amendments to Ceiinal Rule S(¢) and 18 US.C. § 3060 (c) relte to the ability of 2 magistrate
iudge to contimie the preliminary examimation absent the consent of the defendant.

Rule § oftheFedulenlesaanmmalPtooedmeenuﬂwamdmtmaﬁdonycasetoamma_rg
examination before a magistrate fudee, within a specified period of time. The time for the examination can be
contined by a magistrate judge on the consant of the defendant, or in the altemative, upon the order of 2 district
Mgeshuwmgthatmﬁmmmmmmmedehynmmuemmmdmm

Magistrate in most districts are frequeatly called upon to extend the time for the pre| heari
toaﬂawmepuﬁﬁ;dggtﬁsaxsspm-mdxspoﬂm In fact, i many districts, vayéei?m yory
examinations are actoally conducted, meemmmymsmmmmqmwhﬂudefm&m
lsmwdngmmmttoameithehemmgda!e @d&emmammmt"mdghvamgﬁm
magistrate judge is required to transfer the matier 1o a district judge For purposes of the contested motion. The
mnt:onmmet}mﬂ!}'an%enﬂ%datemfmm-pﬁmmm As areault, 5 district judge musi
address the matter that same day. mwmmagmmdmﬁrtﬁﬁﬁgﬁ,iﬁem&mﬂ
staﬁthem.rshas, thzmmefs,ﬂwwuumap‘eters and the pre-triad service officers, Realistically, providing
magistrate fodges jurisdiction to hear and detern-ﬁnethncumesteémﬁﬁaﬁmwnﬁmwnﬂfaﬁmethchan&ﬁngof
RuhSprmﬁngsmﬁmwt&emmuﬁhemdicﬂrymﬁthemm mdmduafsmdagem%

Whﬂeﬁcmmﬁu&uﬁmmlwwﬁmﬂyﬁmgmgwmydmﬁummjmsﬁmn
mmthmmdeanMmMmomy&daﬂmtﬁmmmmm&edmmn
is cxatside the jurisdiction of the magistrate judge. 'Ihspmm mppmeébythenatesufﬂzem Conmittes
enRulesregirdmgthelWZammdnmtstoFed R. Crim. P. SKc}‘mgMﬂnphme"judgeoftheUnﬂed
States" dmmwdudemummme. This premise is also eflected in The Legal Magual for United

jstrate , Vol 1, § 7.02h, published by mmmof&emmmekdgw
Division. Citing IBUSC §3060{c)==d1"ed R.Cim. P. r‘){c),thcwﬁﬁes, “ghsent the defondant’s
mﬂapm&nmy;mmybemﬁmmmeoﬁucﬁUMSMwmm The
dimpﬂgemstﬁnd;hnmﬁ&mymmmmasmandﬂmﬁed&yoﬂhe eﬁmarymmmanon:s
indispensable to the interests of justice™ . . o y e

memmmmmmwmmad:anammmmmmm
conduct the hearing on 2 request for A confinuance of the prefiminary examination and submit & report and
recommendation to a district judge. This, of course, does nothing to savethe resources of the involved eatities and
mmm@eﬁmtb@mgandmm:mcﬁmlmmwmmh!@.

Tn terms of other published works, Kent Sinclair, Jr., Practice Before Federal Mmumm
themﬂmpmqwﬁﬁmmwmﬂwahmdmm:mm:mynk&mdthﬁedﬂu
(for prefimmary examination). Td. at §409. The cited authority in this instence is again, Fed. R. Crim. P, 5(c). The
current statutory framework for this iksuc has been in effect since 1968, Jn 1968, 18 U.S.C. § 3060 (c) was
amended” to. dmwﬁm:@dtnthpdm_vm Pnertnthatnme,tbeml} stetutory

I Fed R. Crim P. 54 dulswuhthe application of thesemlez, Paragraph (c) defines
mwgfthgmmeduongbﬁh roles inchiding “federal nmafetrnta judga ® “magistrate
judge * and “judpe of the United Statcs.™ ‘

* The amendment was part of a bill to amend the Federal Magistrates Act, 28 U.S.C.
§ 631 et veq., with 2 gtated purgose to “sholish the office of U.S. Cammssioner and reform
the first echalon of the Fedeval kediciary tto an effiective conponent of & modern scheme of
Jusiice by esiablishing a sysiem of U_S. Magisirates. HR. 90-1629, 1968 U.S.C.C AN 4252,

- mww - -

1968 W L. 5307 {Leg. Thst. at *Z].
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guedznce regarding the time for prefiminary examination was the reference in Fed. R Crim. P. § which provided that
the prelinvinary examination must be keld “within & reasonable time following the initial appearance of 2o accused™.
HR 90-1629, 1968 US.C.CAN. 4252, 1968 WL 5307 [Leg. Hist, at *I13 (“House Repori”)]. The 1968
amendment t0 3060{c) introduced the specific ontside time limits of 10 (for defendanis in custody) and 20 {for
defendants on bond or otherwise released) days from the initial appearance for holding the prefiminary examination.
At that time the amendment also added the provisions with regard to continuances.

The 1968 amendment to 18 U.S.C. § 3060(c) was the subject of discussion in the case of United States v.
Green, 305 F. Supp. 125 (S.D.N.Y. 1969).> Tn Green, the Court highlighted that the amendment was precipitated
by the mnhemnﬁnumofﬂnwdhhmymamﬁnﬁmbywmnﬁmmmepmdmmfwemgimue
Jadge), under the “reasonsble time” standard. Congress moved to insure that a determination on probable cause is
made saon after @ person is taken into custody.

Review of 18 U.S.C. § 3060 (¢) shows a distinction in confracting the circumetances concerning 2
contimaance by the mapistrate judoe with the defendant’s cofisent and 2 contimience absent consent only ont an order
of a “judge of the approprizte United States district court”. This distinctiog in the statutory languzge may well be
the gencsis of the cTent interprefation, Viewed in light of the 1972 amendments io Fed B, Com. P 54(c) and its
defimtions, this preause is peovided support.

In 1972, in concert with amendments to the Federal Magistrates Act (28 U.S.C. § 631 et seq.), Rule 54(c),

. Rule 5 was amended to be consistent with 18 U.S.C. §3060(c) concerging the timing of the preliminary examination.

As amended in 1972, Rule 5(c) also, specifically discusses the role of the magistrate Judge regarding a contimiance
of the prefiminary examination with defendant’s consent versus disposition absent consent by “a jndpe of the Unitad
States,” supporting the distinction 2nd the limitation in the power of the magistrate judge to grant the opposed
coptinmames:

inply, however, the published Advisory Committee Notes regarding the 1972 amendment to Rule 5

'slatethatthetime]imitséf&ﬂeS(c}wetetakmdirecﬂyﬁbmSecﬁoummwoemepﬁmsz

The new language allows delay 1o be consented to by the defendant only if
there is “a showing of good cause, taking into account the public interest and the
prompt disposition of criminal cases”... The second difference between the new rule
and 18 US.CA. §3000 is that the rule allows the decision to grant a continuarce io
be made by United Steites magistrate as well as by a judge of the United States. This
reflects the view of the advisory committee that the United States magistrate should
have sufficient judiciat competence to make decisions such as that contemplated by
subdivision {c). o .

Whﬂemugmna:mbemadeﬂﬁﬂxel%mmﬂmtokﬂeimdasemhhedhyme
Advisory Committce Notes, did confer full jurisdiction to the magistrate judge to contitme the
preliminary exzmination, with or without the defendant’s consent, this statement i in conffict with
thr.ImmymmwaS{c)Mﬂnlegﬂmmmdmeﬁsﬁmﬁm
in the anthority between magistrate judges and district fudges regarding Rule 5(c).

This is an anomaly siace the magistrate judge sets the prefiniinsry examination on his or her
calendar at the initial appearance in each case,! and is the judicia afficer rendering the determination
of probable cause resulting in the defendant’s release or requirenent that the defendant proceed

? This case involved an appeal of the district courts dismissal of 2 criminsl complaint
for failure of the government t0 afford the defendars an opportmnity for preliminery ewamination
umder the former “reasonable tme” standard for the kesring of & preliminary examination,

* Yed R. Crim. P. 5{c).
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tawatdmalmthecnsc. Whlethemagxm;udge:sempcwwedwhear

end determine probable cause® as well as other fiberty interest issues”, this same judicial officer cannot
mke&edmanwﬂmﬂ&@@mﬁmmm&nmm&eﬂu&ﬂﬂfmﬁummm&
whers the need for the contirmance of a proceeding on this judicial officer’s calendsr is disputed. Like
thePrehnnnazy}kamumnsdﬁﬂ;emgzstmemdmmﬂuwuuldbememb!ebgadxsma

jodge.
For all of the foregoing reasons, the proposed amendments would be consistent with the

uuhzahonofmgsuatepdgamswmdbyme&mwmldmmmemeumof‘

judicial economy, and wonld be consistent with the pre-indictment msnagement of criminal
vpmceedmg&emsmnedmdwdomgthcmlcofUmdSmmmemdge | :

$ Fed R Crim.P. 5.1.

¢ Thmmdmemdwmedtomsnmﬂmtadetmnaﬁmofpmbablem:sm&de—
bveetkwfhama.e:ras, some other fudicial officer, or the grand jury— scon after a person is
taken into custady. Namshmdhﬂﬂhsﬁhnftyrestvmn@d,mtc%ﬁznﬁeémmef
being requived to post biall or meet other conditions of reledse, unless some independent judicial
- determination has been marie that the restraint is justified ™ U.S. v. Green, 305 F. Supp. 125, 132,
s (SONY. 1969).

¥ This would include bail determinations and pre-trial detention, 18 U.S.C. § 3142
ot seq. | | ‘

*See United States v, Florida, 165 F. Supp. 318, 331 (ED.Ark. 1958) and United States
v.Vassallp, 282 B. Supp. 928, 929(E DD. Pa. 1568).
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§3060. Prelininary examinatios.

(e} With the consent of the arrested person, the date fixed by the judge or magistrate judge’

for the prefiminary examination may be a date fater than that prescribed by subsection (b), or may be
continued one or more times to 2 date subsequent to the date initially fixed therefor. Tn the absence
of sach conseat of the ascused, the date fixed for the preliminery hearing maybe & date later than
&mtptmwwa.bm{b).ormyhemnnmﬂmadatewbwqucﬁtothedatemﬂauyﬁx«:d
therefor, only upon the order of 2 United States magistrate fudge sr other judge of the appropriate
msw&mcmmmaaﬁndmgﬂmmmdmwmmmmmmaﬂndday

of the preliminary hearing is indispensable tw the imterests of justice. . .

* This stainte was lasi amended in 1968, prior to ﬂnechmgen&'mnmofﬂnited States
Magistrate to United Statee Magictrate Tudge, effective December 1, 1900, The proposed
mmmseﬂm{v)ahwﬂalsawdumﬂsu that the term Uit "St&tﬁmagsu**e
judge is replaced whereever the former tetm magisivaie is used in section {6} and throughout
5(

sibfrules crvisectay 306

C#16978 PRGE: S.6
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BULYE 8, Initial Anpearance Before the Magistrate Judee

]

| S

{c) Offenscs Not Triabie by the Uniied Smim Mngisiraic Judge. . . . With ihe consent
ofthedefendantanduponashemngofgwnmse,mngmmammmmnucmmmme m

prompt disposition of criminal ceees, time hmits specified in this subdivision may be extended one or L
mmmnesbya&dcralmmtmtem In the ahsence of such consent by the defendant, time Timits
mybemdedbyaﬂmtedmmagxmumdgorothujudgeof&ew States only upon
= showing that extraordinary circumstanices exist. andﬂ:atdday xsmdlspambletoﬂmummsef
justice. ;

i

LS R B

1l

fw
M

gjbirules.civiruleS(a)

!

sibiruies civisen{1.306

3




AN i S |

A

|

y — = =l

£

[aan

=

s

v

=

§ 3060. Preliminary examination

(a) Except as otherwise provided by this section, a preliminary examina-
tion shall be held within the time set by the judge or magistrate pursuant to
subsection (b) of this section, to determine whether there is probable cause
to believe that an offense has been committed and that the arrested person
has committed it.

(b) The date for the preliminary examination shall be fixed by the judge

+ or magistrate at the initial appearance of the arrested person. Except as

provided by subsection (c) of this section, or unless the arrested person
waives the preliminary examination, such examination shall be held within a
reasonable time following initial appearance, but in any event not later

than—

(N

(1) the tenth day following the date of the initial appearance of the
arrested person before such officer if the arrested person is held in
custody without any provision for release, or is held in custody for
failure to meet the conditions of release imposed, or is released from
custody only during specified hours of the day; or

(2) the twentieth day following the date of the initial appearance if
the arrested person is released from custody under any condition other
than a condition described in paragraph (1) of this subsection.

(¢) With the consent of the arrested person, the date fixed by the judge or
magistrate for the preliminary examination may be a date later than that
prescribed by subsection (b), or may be continued one or more times to a
date subsequent to the date initially fixed therefor. In the absence of such

consent of the accused, the date fixed for the preliminary hearing may be a
date later than that prescribed by subsection (b), or may be continued to a
date subsequent to the date initially fixed therefor, only upon the order of a
judge of the appropnate United States district court after a finding that

, extraordmary circumstances exist, and that the delay of the prehm1nary

hearing is indispensable to the interests of justice.

(d) Except as provided by subsection (e) of this section, an arrésted
person who has not been accorded the preliminary examination required by
subsection (a) within the period of time fixed by the judge or magistrate in
compliance with subsections (b) and (c), shall be discharged from custody or
from the requirement of bail or any other condition of release, without
prejudice, however, to the institution of further criminal proceedings against
him upon the charge upon which he was arrested.

(e) No preliminary examination in compliance with subsection (a) of this
section shall be required to be accorded an arrested person, nor shall such
arrested person be discharged from custody or from the requirement of bail
or any other condition of release 'pursuant to subsection (d), if at any time
subsequent to the initial appearance of such person before a judge or
magistrate and prior to the date fixed for the preliminary examination
pursuant to subsections (b) and (c) an indictment is returned or, in
appropriate cases, an'information is filed against such person in a court of
the United States.

(® Proceedings before United States magistrates under this section shall
be.taken down by a court reporter or recorded by suitable sound recording
equipment. A copy of the record of such proceeding shall be made
available at the expense of the United States to a person who makes affidavit
that he is unable to pay or give security therefor, and the expense of such
copy shall be paid by the Director of the Administrative Office of the
United: States Courts.

(June 25, 1948, c. 645, 62 Stat. 819; Oct. 17, 1968, Pub.L. 90-578, Title III,
§ 303(a), 82 Stat. 1117)




COMMITTEE ON RULES OF PRACTICE AND PROCEDURES o

OF THE -~
JUDICIAL CONFERENCE OF THE UNITED STATES m
WASHINGTON, D.C. 20544
m
ICEMARIE H. STOTLER | \ CHAIRS OF ADVISORY COMMITTEES | |
CHAIR b
JAMES K. LOGAN
PETER G. McCABE o ‘ ‘ ' APPELLATE RULES s
SECRETARY : |
ADRIAN G. DUPLANTIER bie!
BANKRUPTCY RULES
-
- PAUL V. NIEMEYER 8
‘ CIVIL RULES sty
'D. LOWELL JENSEN —
December 23, 1996 CRIMINAL RULES N
) ) FERN M. SMITH
Honorable Ervin S. Swearingen » EVIDENCE RULES -
United States Magistrate Judge L
President, FMJA
P.O. Box 1049 i
Florence, South Carolina 29503 )
-

Dear Judge Swearingen:

_..

r

Thank you for your letter on behalf of the Federal Magistrate Judges
Association proposing amendments to Rule 68 of the Federal Rules of Civil
Procedure and Rule 5(c) of the Federal Rules of Criminal Procedure. A copy of
your letter will be sent to the chairs and reporters of the Advisory Committees on
Civil and Criminal Rules for their con51deratlon

£~

L

From 1992 to 1995, the Advisory Committee on C1v11 Rules spent substantial -

time studying proposed revisions of Rule 68. A draft proposed amendment m
together with an extensive Committee Note was prepared, which would have L

extended the rule to both parties and permitted the shifting of attorney fees under a
capped formula. The committee also requested the Federal Judicial Center to
survey the bar on their reaction to the proposed amendments to Rule 68. During its
many discussions on this subject the committee considered more modest proposals,
including variations of the California offer-of-judgment procedure.

L)

A

The committee concluded that the proposed amendments and the more
modest alternative proposals were subject to abusive gamesmanship. In the end, the
committee decided to defer indefinitely further consideration of a proposed revision
of Rule 68. For your information, I am enclosing the following committee
materials on Rule 68: (1) a copy of the Federal Judicial Center survey; (2) draft
proposed amendments to Rule 68 and excerpts of minutes of various committee

. _]
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Honorable Ervin S. Swearingen Page 2

meetings on Rule 68 ; and (3) a discussion of the problems with Rule 68 and the
many suggested proposals amending it prepared by Professor Edward H. Cooper,
the committee’s reporter.

We welcome the Federal Magistrate Judges Association’s suggestions and
appreciate your interest in the rulemaking process.

Sincerely,

2 kKA

Peter G. McCabe
Secretary
cc:  Chairs and Reporters,

Advisory Committees on Civil and Criminal Rules
Agenda and Policy Subcommittee
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor David A. Schiueter, Reporter

RE: Rule 6. The Grand Jury: Legislative Proposals to Reduce Size of
Grand Jury
DATE: September 7, 1997

As briefly noted at the Committee’s meeting in April, there is apparently a pending
legislative proposal sponsored by Congressman Goodlatte (Virginia) which would reduce
the size of the grand jury to as few as nine persons. That matter is on the agenda for the
October meeting in California.

Attached are some materials which should assist the Committee in its discussion.
The first item, a memorandum from Mr. John Rabiej sets out several options and in turn
includes a memo from the Committee on Criminal Law which summarizes the Judicial
Conference’s position on the issue.

Also attached are materials from the 1970’s which should provide ample historical
background of the question of how many persons should comprise a federal grand jury.
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oA MM ADMINISTRATIVE OFFICE OF THE

UNITED STATES COURTS JGHN K. RABIE]
CLARENCE A LTE R Chicf
Associate Director Wﬂmmﬁggfﬂﬁ 44 Rules Commitiee Support Office
Via Facsimile

MEMORANDUM TO JUDGE D. LOWELL JENSEN :
SUBJFCT:  Grand Jury Legislation - B

For your information, [ am attaching a cupy of the Committec on Court Administration —
anxl Case Management®s draft agenda report on Congressman Goodlatte™s grand jury reduction ! 1}
bill. The report concludes with five options, mcludmg recommending to the Judiciai Conference e
that it do the following:

.

: 1. Support the législation;
2. | Opposeit;
3. Take ne position on it;

d

=~

4. Oppose it and refer it to the rules commitiees; or

N

5. Take no position on it and refer it to the rales committees.

r
[ .

I bave sent a copy of the agends item to Judge Stotler. A similar agenda ftem was
prepared for the Committes on Criminal Law, although its final recommended options combined
| CACM’s fourth and filth options suggesting simply that the bill be referred to the rules
| committees. [ will be contacting Judge Stotler for instructions on how to proceed. 1 will advise
3 you immediately if she suggests that you consider polling the Criminal Rules Committce on
whether ta recommend publishing the proposed amendments to Rule 6 this fall.

2

~2UKRA

John K. Rabiej [4
Attachment =
‘ ¢c:  Honorable Aliccmarie H. Stotler (without attach.) B
‘ Professor David A. Schlueter (with attach )
»
L
A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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Agenda llem V
Court Administration
and Case Management
June 1997
Action
FROPOSED LEGISLATION TO REDUCE THE SIZE OF GRAND JURIES
Issue

Representative Bob Goodlatte, from Virginia, has proposed legislation
{Atachmeni A) that would amend 18 U.S.C. § 3321 and would reduce federal grand
Juries to not less than nine nor more than thirteen persons; and require seven jurors to
concur in the finding of an indictment as long as at least nine jurors were present.!
Congressman Goodlatte suggests that the judiciary wonld realize significant costs
savings, in addition to an increase in administrative efficiency, if the number of federal
grand jurors was reduced

Although the size of federal grand juries has been considered by various Judicial
Conference committees in the past and referenced in several Conference reports, to date,
the Judicial Conference has not taken a formal position on this issuc. Congressman

Goodlatie’s proposal was referred to this Committee for any recommendation to the

t Tide 18 U.8.C. § 3321 includes a provision that the grand jury shall consist
of not less than 16 nor more than 23 members. Twenty-three grand jurors may be swom,
bext 16 must serve as a quorum.  In addition, Rule 6(a) of the Federal Rules of Criminal
Procedure provides that the grand jury shalf consist of not lcss than 16 nor more than 23
persons, and Rule 6{f) provides that at least 12 grand jurors must concur in the finding of
an indictment.




Judicial anfcrence; in addition, the Committees on Rules of Practice and Procedure and
Criminal Law were asked to consider the proposal.
Background

The current procedure of sefecting 23 grand jury members in the federal system

continues a long-standing custom that existed at English common law (Wayne R. LaFave

& Jerold H. Israel, Criminal Procedure, Vol 1, §§ 82, 84 (1984)).

A common law grand jury was twice the size of the petit jury, although one
member typically was d‘mpped to preclude a tie, thereby reducing the number to 23,
Along with other elements of the English law, the grand jury was adopted as part of the
criminal justice process in the American colonies. In 1865, an Act of Congress provided
that the grand jury should consist of not less than 16 persons and not more than 2;’.
persons, and that 12 must concur in finding an indictment.

When the Federal Rules of Criminal Procedure were being drafied in the early
1940's, several judges commented to the Advisory Committee on the various preliminary
drafls regarding ihe size of grand juries. Some judges were concerned that any reduction
in size would permit one juror to dominate the jury. They favored continuing with
existing law because the grand jury was not so small that it could be subject to improper
infiuences; nor was it too large to be a burden on the public or upon the members. Other
judges favored reducing the size. Former Judge Alfred Barkdale of the Western District

of Virginia favored a grand jury of not less than 10 nor more than 14, with the
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concurrence of eight to be necessary for finding an indictment. The provision in Rule 6
dealing with the size of the grand jury as finally adopted, nonetheless, continued existing
faw ( 18 US.C. § 419, now 18 US.C. § 3321).

The first reference to subsequent Judicial Conference action on this matter
occurred m 1951 (JCUS-SEP 51, p.21). The former Committee on the Operation of the
Jury System reported to the Conference that it had Judge Barkdale's earlier proposal
under consideration; the Judicial Conference authorized the Committee to continue its
study on the subject and to repnzt its conclusions to the Conference. I does not appear
that the Committee ever reported 10 the Conference on this issue.

In 1974, the Committee on the Administration of the Criminal Law advised the
Conference that it had communicated to the Advisory Committee on Criminal Rules its
view that Rule 6(z) of the Federal Rules of Criminal Procedure should be revised to
reduce the number of grand jurors to, preferably, not less than nine nor more than fificen,
with the concurrence of two-thirds required for return of an indictment (JCUS-SEP 74,
p.59). Speaking on behalf of the Administeative Office, Mr. Carl Iimlay, then General
Counscl of the Administrative Office, testified before the House Judiciacy Committee in
1977 in support of the principle of reducing the grand jury in size, and he noted that the
Judicial Conference Commitiee on the Administration of the Criminal Law supported
reducing the size of grand juries (Aliachmeni B). Obviously, the proposed legislation

ncver became law.,




More recently, in December 1993, this Committee considered a proposal from
Magistrate Judge John A. Jelderks of the District of Oregon to reduce the grand jury size
10 nine members as a cost saving measure. This Committee, observing that the long-
standing practice with the grand jury worked well in the federal courts, declined further
study of the matter.

Discussion

The federal system requires 16 to 23 grand jurors with 12 votcs necessary for
indictment. This aflows the grand jury to drop below the maximum size to accommeodate
the Jikely need to excus:;z one of more jurors over the long grand jury term. Rule 6(a)}{(2),
added in 1987, also permits use of alternative grand jurors to replace jurors who are
excused during a panel’s texin.

The Fifih Amendment to the Constitution requires the grand jury procedure as a
prerequisite to an indictment; however, the Constitution through its due process clause
imposes no limitation on the right of a state through its lcgislature to fix the number of
grand jurors. A state is thus free to abolish the grand jury or reduce it in size, evento a
single member. Ses, ¢.g., Salvaggio v. Cotler, 324 F Supp. 681, 685 (D. Conn. 1971),
aff'd, 447 F2d 1406 {2nd Cir 1971).

Most states have the grand jury indictment process available. From a review of
information compiled in 1993 and provided by the National Center for State Courts, the

majority of states (33) utilize a grand jury of a sct size, ranging from six jurors in one
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state to 23 jurors in three states with 12 jurors the most common panel size in 10 states.
These states generally accept as a working quorum two-thirds or three-fourths of the
Jurors. Many of these states provide for the same two-thirds or three-fourths to indict. A
minority of states (18} permit a grand jury of variable size with a majority of the
minimum size required for indictment.

As indicated above, the proposal contemplated by Congressman Goodlatte would
require not less than nine nor more than thirteen persons to be impaneled, At least nine
Jurors would have to be present and seven wonld have to vote for an indictment to jssue.

There are a couple of technical peculiarities in the proposal. Proposed new 18
U.5.C.§ 3321 sets out the procedure for empaneling the grand jury. If fewer than nine
persons respond to the jury summons, the proposal would require the court to summon
addifional persons in accordance with the procedures applicable to petit juries set out in
28 U.S.C.§ 1866. This procedure, which was proposed by Mr. Imlay in his 1977
testimony to replace the.ommoded procedure provided in section 3321, is unwieldy and is
inferior to the provision already in place in F.R Crim.P. 6(a), which simply directs the
court to summon a sufficient number of people to meet the size requirement,
Additionally, any legislation would, in effect, amend Rule 6(a) and 6(f) (see footnote 1)

without the bencfit of the Rules Enabling Act process.




Cost Implications

The évmgc number of grand jurors per session in FY 1996 was 197 members and
there were 10,121 sessions convened. The actuat cost (i.e., attendance, travel and
subsistence fees) per grand juror day in FY 1996 was $69.76; thus, the total cost for the
year was $13,909,006. If the grand jury had averaged 13 members {the maxirmum
number that may be swom under the proposed legisiation) per session, then the total cost
for FY 1996 would have been $9,178,532, a savings of $4,730,474.

Noiwithstanding this considerable potential for cost savings, a reduction in size
would require a change to ¥.R.Crim.P. 6, and would affect a long-standing practice in the
federal courts. In addition, smaller grand jurics may inhibit minority group
representation, and encourage domination by a single juror. Finally, there is no evidence
to suggest that the current administrative procedures for managing grand jurors are
unwieldy or inefficient.

Options for Committee’s Recommendation to the Judicial Conference:

(1) oppose the proposed legislation to reduce the size of the grand
jury;
(2)  take no position on the proposed legislation;
(3)  support the proposed legislation;
(4) oppose the legislation aﬁd refer the issue to the Committee on Rules

of Practice and Procedure for consideration and public comment
pursuant 1o the rule-making process; or
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take no position on the proposed legislation and refer the issue 1o the
Committee on Rules of Practice and Procedure for consideration and
public comment under the Rules Enabling Act.
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LEONIDAS RALPH MECHAM  ADMINISTRATIVE OFFICE OF THE
recter UNITED STATES COURTS

JOHN K. RABIE]
CLARENCE A. LEE, JR. ‘ ‘ Chief
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

May 16, 1997
Via Federal Express Mail

MEMORANDUM TO JUDGE D. LOWELL JENSEN AND PROFESSOR
DAVID A. SCHLUETER

SUBJECT: Background on Grand Jury Materials

For your information, I have attached materials that we located in our records
on an earlier proposal considered by the Advisory Committee on Criminal Rules.to
reduce the number of grand jurors.

In 1972, the chair of the House Judiciary Committee requested the judiciary
to study the grand jury process. The Chief Justice assigned the project to the
Advisory Committee on Criminal Rules. The committee prepared a draft report
with wide-ranging recommendations on the grand jury process, including one to
reduce its size. The committee expected to forward the report to the Judicial
Conference for approval in 1976, before sending it to the Hill. In late 1975,
however, the House Judiciary Committee was considering several pending bills on
grand jury. And it requested a copy of the preliminary report before the report was
submitted to the Conference. The preliminary report on the grand jury was sent to
the Hill, but the report was never submitted to the Conference. (In the interim,
several new bills were introduced that raised new issues. A new subcommittee was
planned to be formed, but it appears that the subcommittee was not renewed at that
time.)

In sum, a proposal to amend the statute governing the grand jury process to
reduce the number of grand jurors was considered and approved by the Advisory
Committee on Criminal Rules. But the Standing Committee and the Judicial
Conference were not requested to adopt the position nor was the proposal vetted
through the rulemaking process.

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY




Grand Jury Materials "‘ | ' Page 2

Ttems G and Q are memoranda from the Reporter, Professor Wayne R.
LaFave, on the proposal to reduce the number of grand jurors. It is a detailed
memorandum of law that addresses and answers a number of challenges to the
proposal. If we decide to poll the committee on this proposal, this memorandum
would be helpful to them and to the drafting of a Committee Note. The Committee
on Court Administration and Case Management meets on June 15-18 outside of
Washington. I will forward to you a copy of the final agenda item prepared for that
committee, which should be ava11able next week.

%K Q»@

John K. RableJ
Attachments r

cc:  Honorable Alicemarie H. Stotler (with attach.)
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The Caief Justice
The Supreme Court
Waghington, D. C. 20543 -

Dear -Mr. Chief Justice:

I write to urge you to place on the agenda of the forth-
coming meeting of the Judicisl Conferemce of the United States
a matter of mounting national concern affecting public confidence "
in the operation of the Federal courts, The subject is the
Federal grand jury process, _

The Rulee of Criminal Procedure for the United States
Courts (which are prescribed by the Court and studied and -
appraised by the Conference) govern, in part, the operation
of Federal grand juries. Except for perfunctory amendments
adopted in 1966, the grand jury rules have remained unchanged
since 1948. Over the years Congress has enacted a number of
amendments to the Federal Judicial Code and the Federal
Criminal Code that significantly affect the functioning of
the Federal grand jury. Recent examples of such amendments
include provisions authorizing the creation of special grand
Juries and the so-called use-immunity statute enacted as
Titles I and II, respectively, of the Organized Crime Control
Act of 1970. Developments in the decisional law also under-
score the desirability of reviewing the adequacy of present
grand jury rules and practices,

A meaningful reassessment of existing rules and practices
calls for consideration of such questions as whether hearsay
evidence should continue to be admissible; whether & forum mon
convenieng objection should be provided in meritorious cases;
whether the signature of an attorney for the Govermment should
remain a requirement of a valid indictment; and whether a
witness' counsel should continue to be excluded from grand jury
proceedings.

/ 7/J/71/

7) ////f’/
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In the course of public hearings in November 1971, held by R
" a Subcommittee of this Committee, I inquired of a Department of ’ el
‘ Justice witness whether any written guidelines had been promulgated

..., within the Department to govern the nature and scope of grand jury - - 1
" investigations and to prescribe who decides whether to initiate - b

such proceedings. Subsequent correspondence from the then Deputy o
Attorney Gemeral, Richard G, Kleindienst, indicated that no such ‘ -
gtandards or written guidelines exist, ("Federal Jury Service," : a
Hearings before Subcommittee No. 5, House Committee on the Judiciery, LJ

 92d Cong., 1st sess., pp. 64~71,) I am today requesting the

Attorney General to undertake an immediate review of Departmental r
policy with respect to the institution of grand jury investiga~ P
tions. T 1 e
Our citizens' confidence in the Federal judicisl system . " - -

i
'g‘"“'—sp‘ =3

demands an effective and fair Federal grand jury process, I,

therefore, urge that the Judicial Conference at its forthcoming S

meeting institute a comprehensive review of Federal grand jury L
rules and practices and issue a report and recommendations . thereon - -

1

' no later than the next scheduled meeting of the confetenée in the L f
Spring of 1973, o ] R
¥ith eve:'y.good wish, ﬂ
‘ b
Sincerely yours,
ol 1 L. r_\
£
f' |
EC:za r
L
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HADOLD B, tsonsobue,
:

Honorable Warren E.

’ YR U RS Ry 27V

EOWARD HUTCHINSON, TAOCH,
ROWINT MCCLORY, (L.

'+ HENNRY P, SMITH 11, MY,

mmw.tmm..u

Chief Justice
Supreme Court
Washington, D, C,

U.S. HOUSE OF REPRESENTATIVES
COMMITTEE ON THE JUDICIARY
WasHingTON, D.C. 20515

| February 21, 1973

Burger

Dear Mr, Chief Justice:

concern with the matt
tion of the Federal g

I note that

- United States,
indicated that
that subject,

Committee on the Judiciary

I would 1ike respectfully to express to you my deep

er of public confidence in the opera=- .
rand jury process.

In reviewing the past activities of this thee,

the former Chairman, Representative Emanuel
Ts Wrote to you on September’ 12, 1972, requesting

In your reply of September 22, 1972, you
the agenda of the October meeting included

-

I would be most grateful if you would advise the

as to the current status of

congideration of this matter by the Judiecial Conference. v
With every good wish, I am

f

. Ly
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il [ <> =20 -
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s 1y,

PETER W, RODINO, JK.
Chairman




CHAMBERS OF

HE CHIEF JUSTICE

| Bislngios, B. €. 20ses,

February 26, 1973

' Dear Mr. Chairman:

In response to your letter e!!‘cbmry 21, 1973,
upon-yeceipt of the letter from former Chatrman Cellér of

Septamber 12, 1972, concerning the subjéct of the Federal

Judiclal:Conference of the United States st.its October ma
ing and I was suthiorised by the Confarence st et tima'tc
refer the matter to the appropristi comimittes of fhe Coafer-
ence. 1have ssked Judge J. Eéward Lumberd, Chatemian
of the Advisory Committee on Criminal Rules, to lock fnto
the matter and this committes now has it under active con-
sideration. ‘ - :

Cordially,

Honoribh Peter W, Rodino, Jr. _

Chairmen, Committee on the Judiciary
House of Representatives
Washington, D, C. 20515

" P.S. The Committee on the Operstion of the Jury
System bas also looked into this subject.

bet {pdegiymbar
Mr, Cannon

.Process, 1 placed the matter aa the sgends of the.
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— CURRENT ISSUES RELATING TO THE
INVESTIGATIVE FUNCTION OF THE

GRAND JURY IN THE FEDERAL SYSTEM

t
~ | \QKAYt
SN Prepared by Attorney Gursky
g under the Supervision of Frank J. Remington

Sent to Members of the Criminal Rules Committee at th
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The Investigative role of the federal grand Jury has recently
aroused much discussion, particularly because of Its use in polltical
xxfx activities. Thl.;. memorandum is designed to outline the current
law on the lnvestlgatlve powers of grand jurles; scme of the major
Issues that have been ralsed regarding the operation of the grand jury

and proposals that would allevlate some of the probléms'ralsed; ' and

alternative instrumentalities that could replace or supplement the In- e

vestigatlive grand jury.

Part 1 - The Law On Grand Juries
1. How the lnvestlgative Grand Jury Functions

A. History

Before discussing how modern grand juries operate, It is flrst
necessary to look bricfly at the origins of the Institution.

The grand jixry 1s almost excluslively a product of cammon law.
Its beginnings have been traced to the Asslze of Clarendon In 1164,
when It was composed of freemen who alded the Crown In ferreting out
those gullity of crime. The role of the grand jury In apprehending cri-
minals, however, was cventually expanded to Include protection for the
accused. In fact, the grand jury's Incorporation into the Fifth Amend-
ment was based In large part on thk the latter function: to protect
the accused, though the lnvestlgatory role of the grand Jury was adopted
also., The grand Jury has long played an important role in exploring
arcas of crime and corruption, and lts unrestricted Investigatory powers

have been cammented upon in case law. (Hale v. Hinkel,-301 U, S. 43
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compelllng Interest would have to be shown before an Investiga

tlon can be mede which ¢ncroaches on contitutions] rights,

Glbson v. Florida Legislative b 411044 Investigation Comi ttee,

372 u.S, 529 (1553). 4ls0, the investigztion vould be conducted

by lawmckers, rather than lay jurors.

Some of the arguments cguinst positing this

duty In thc-icgislaturc ere:  the exposure iqvo]vcd In legis-

lative investigstions; the fact that the functions of the Jea

glsloture should Iﬁvolvc its duty to make laws, not a2 dctermin-

ation of whether they are bcing violated; the foct that lcglﬁf

lative Investigation is subjeet to cxbloitation for political

Purposes; and that the compelllng interest requiroment would

thwart effcctive Jaw caforcement,
E. &n Entircly New fgcney

Finally €XX¥ there Is the possibility of creating a

ncw anestIgatory égcncy. In Cenzda, the 0ffice of Auditor

* General wes cstiblished to do the wide scope investigations

that Americsn grand jurics conduct. The office Is hede during

good bchavior unti] the officc holder recehes age sixty-five,

(Sec John w. Oliver, The Grond Jury: An Effor: to Get A Dra-

s
gon Out of HiX Cave, 1932 Viesh, U, L, , 1661.)
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MEFORAIE)UM

TO: " 211 Members of the Adv:.sory Cmmn:.ttee
’ on Criminal Rules ‘
Frank J. Remington
William Foley
Wayne LaFave

FROM: Russell E Smth

SUBJECT = Study of the Grand Jury

- 'I'he advisory commz.ttee has been requested by the

Chief Justice to make a study of the grand jury It i.s L

we ‘should consz.der: B - ' -f '

1. The sc% of the study.

Should it be conf:.ned to those matters whi.ch might'

fall w:.thin the rule-making. function? Should we. consider

constitutional problems. and, if so, should we confine

ourselves to those problems pecula.ar to the grand 3ury?

2. The method of the study.

It is probable that with respect to some of the
problens, si;atistical evidence of some velue could be
accumulated. Thus an analysis of grand jury minutes in
selected districts over a period of time :oigﬁt show whether

the grand jury is actually a rubber stamp for the United

N
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be desirable to consider each pa:oblem and the method of study

States Attorney, whether the evidence of probeble cause

is generally;‘ presented by a witness without first-hand know-
ledge, and whether there is any significant disagreement
among members of grand juries in returning indictments.

If we should consider the constitutional question of dis-

pensing with the grand jury as the sole accusatory agent,

the experience (opinion, prohably) of persons watching the
crminal 8ystem in states where all proceedmgs may be

:uu.tzated by information might be useful. It would probably

to be conducted with resPect to it. L :

3. The product of the study.

Should we boil our product down tofé dénsideration .

of what the comm:.ttee deems to be the real’ problems? Where L

problems ex:.st should we make’ recommendations or simply

express op:.m.ons, and if the 1atter, should we provide

for the erpress:.ons of separate views of comnitteemen?

Should the study mclude something in the nature of a treatise

on the history and function of the grand ju_ry with a fairly

precise analﬁrsis of its power? ' -
To give the members 'of the committee some premeeting - |

aid we present in an outline form a list of some.problems and -

some random comments. We urge members of this committee to :: —1

be prepared at the August 2nd meeting to supplement this list, .-
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Some problems: -

1.
Should the inquisatorial function of the grand jury

be continued?

There are at least two aspects to thls problem,

The grand jury is the tool of the prosecutor. It
is vital that the government have some power to 1nvestzgate
and in the course of 1nvestzgat10n to compel testimony.
Th1s functlon could of course be served were the power

transferred to 2 magistrate or other offxcer.

. r
7

Does the use by the grand jury of 1ts power to pur-

sue an uncontrolled 1nvestigation of crime warrant the

continuance of the grand jury as an inqnlsatorial tool?
II. T
Should the grand jury-cohtinue as an exclusive

accusatory'boﬁy in felony cases?

If, in modern practice, the grand jufy does not serve

its histarical function to protect those who may be unjustifi-

ably suspected, but is in effect merely a';ﬁeﬁér stamp for
the United States Attorney, might we not substitute some
other method of preseoting crimes?
ITI,
Is the grand jury selection system.adequate? -
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Present criticism is based on the claim that the

)

system does not result in an adequate representation of the
young and of minority groups.
Iv.

Should the size of the grand jury be changed?

- What are the reasons for the 16-23 member rule

s - {Rule 62) and the requirement that 12 concur-. " Is anything ' . )

‘{‘" other than a problem of cost involved? Q’/ ‘ 5""—\ "‘.?_» s

&"3 ‘ . ‘ o ‘ L. ° . - ’-
' V. ' ] .

s

2

Should there be rules governing the quality of
evidence required to demonstrate probable caus:e? Z S

In which direction should we go? Should an effort

<

be made-to regulate the quantity or quality of the evidence

necessary to secure an indictment, or should the judicial

53

oy 0l

trend in that direction, reflected by the dissent in United
—___—.——__—_/__-\ -

[w States v. Payton, 363 F.2d 996 (2d Cir. 1966) and in the
’ opinion in United States v. Arcuri, 405 P.2d 691 (24 Cir.
/——_—_'———-‘ '.' -
g 1968), be stopped? / — /
i it 2 el

VI.

=

Should there be a requirement for the mandatory

reporting of grand jury proceedings? y: 2_

This problem is closely alli to problem *v*

since if courts are to pass upon the sufficiency of evidence

i

e N s T e [ s W e




Closely allied also is the problem--(ivl'lich has long
vexed the commlttee) as to whethexr for the beneflt of
'defendants, grand Jury transcrlpts should be reported and
delivered to the accused. One may look in ;wd directions
at this problem. Should affirmative steps be taken to
secure these discovery rights §r:éhou1d affirmative steés
be taken to stop a jud1c1a1 movement in this direction?

See United States v. King (o9th cir. 72-1593. Feb. 28, 1973):

United States v. Price (9th Cir. 71-3038, March 5, 1973).'

viI.
Should the process be reformed tozéfbvide additional
protections: |
Is the subpoena power abused as to witnesses?
Should witnesses be entitled to the pfesence of
counsel? (D -
Do grand jury proceedings pose any unique problems
in terms of the lst, 4th, and 5th amendment rights
of witnesses?
You will receive some material frdﬁ Professor
LaFave and also a paper from Ms Gurskey (a student of Frank
Remxngton s} commenting on grand jury prdblems. These
materials will pretty well ocutline the issues. For further

study we suggest:
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CURRENT ISSUES RELATING TO

THE USE OF FEDERAL GRAND JURIES

£ X k% oKk ok

TO: Advisory Committee on Criminal Rules

FROM: Wayne R. LaFave

DATE: July 12, 1973
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F““} ‘ ) MEMORANDTUM

CURRENT ISSUES RELATING TO THE. .
USE OF FEDERAL GRAND JURIES . T

This memorandum attempts to summarize a number of issues whiéh T
continue to receive attention in the cases and the literature concerning .
the use of federal grand juries. The purpose of the memo is -to place ..

before the committee the major lines of argument which have de- :1loped on"

the various sides of these issues. The inclusion of certain issues™

herein is not intended to suggest:that any particular change 1n'fedé£f
law is desirable or, if desirable, is‘appropriately'accomplished;b ;
revision of the federal rules. ‘ Ll

The memorandum is divided into three parts,
series of issues which most directly relate to th

before the grand jury. ' Concern about this general area has grown congid
erably in recent years, which presumably is the primary teason‘we'héYEr
been asked to explore the‘éubje¢t‘of‘grand juries. mtrast,
deals with a group of issues which relate to challenge of an indictment by:
a defendant; in the main, these issues have been before the‘codrts“fot}”'

some years. Part Thfee'consistS‘qf miscellaneous isstes conperﬂing‘thélfvﬂiﬁ

structure of and alternatives- to the grand jury, :
~~ ) ‘ . : ' v
\‘“) ‘ ..+ Part One: Issues Relating to e

the Aggeafancg of Witnesses~ e
A. VWhether a Prosgectiée‘Defendant Should be Required to Appear Beféféf}ggi_

Grand Jury = .
"Orthodox learning treats the person who has been bound over by the
magistrate, or who is otherwise the potential defendant whose indictment
the grand jury is considering, no differently than it does any other
vitness. [I]f he is called by the grand jury, he is required to appear and
to testify, although like any other witness he may claim his privilege with
regard to any particular question that may be incriminating.” 1 Wright,
Federal Practice and Procedure - Criminal § 104 (1969). see, e.g., United
States v. Friedman, 445 F.2d 1076 (9th Cir. 1971); United States v. Ca aldo,: .
402 F.2d:821 (2nd Cir.-1968). Indeed, a prospective defendant may be - - -
compelled to appear even though the United States.attorney has been ‘advised.
that he will‘claim‘his‘briwilegehagainstfself—incriminatibﬁ;, United:States -
¥. Fortunato, 402 7.2d 79 (2nd Cir. 1966); United States v. Isaacs, 347
Supp. 743 (N.D. I11. 1972). .~ | R e

The explanation most commonly offered for the above rule is thata -~
defendant' i 2ins -
before the grand jury in precisely the same way it is at trial, where’ the . %
defendant may decline to take the stand at all. As noted in United States:

v. Scully, 225 F.2d 113 (2d Cir. 1955), "the principle which underlies the*
\¥’)u1e that the defendant in a criminal trial may refrain even from béingf L

sworn as a witness, has no applicatiqn to proceedings before a Grand
- « « « . [A] defendant may not be called as a witness by the pProsecutis

by PIRES
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strOﬁg showing that such grounds exist. See, e.g., Beatrice Foods Co. v.
Pnited States, 312 F.2d 29 (8th Cir. 1963) (affidavit of attorney as to

““faisconduct of government councel before grand jury, though uncontradicted,

not sufficient basis for production of grand jury minutes for imspection).

- This might be criticized on the ground that it is difficult to make such a
.showing until the minutes have been inspected, but it has been aptly noted
_ that sc long as it remains the law that there are almost no grounds on which

an indictment v111~be dx;rxss;d because of what occurred before the, grand
Jury, "the matter"' is not of pract:cal 1wportance.?, 1 Wright, Federal

Practice and Procedure - Criminal § 108 (l9o9). In Jurlsdictions where. it
is possible to attack an 1nd1ctment because ofithe quality of, the evidence

upon which it is: based it ;s often eas1er o‘ohxain the minutes, sec, €.8., .

rhholdcr V. Sta;e,‘&Ql

d 754 (Alaqka 1971. oldlng/that ithe defendant
w‘futh gfand jury testimony :
relating to hlS 1nd1cgment in order to glvc meanlng to State v.. ”arks, 637
P.2d 642 (Alaska 1968), whlch hat' .

JM

transcriptsw.
ggings arewrecorded anawu

d[dgs are transcribed and &'
! Seej

free copy is 6e11ve: d.
also ‘Towd Code‘Ahﬁ
Proc..§ 95-14063. OxlaLScagu

Code of Pre—Arra:cﬂ"ewi W?n cd
"A Tecord shall be madé of all :

enal Code. §, 938. 1.
.04,uNontumCode
It was propose

o: within a ruasonablc
transcrlnt of thu p

f @.copy of the
i shall be made .

may ent‘
Lo n “‘,F‘

provision, Lothgﬁ
far and that the q

dealt wlth 1n Ehc‘éeau

N. VWhether the Size oI thewrran4 Jurv §hou1d be nedurcd

Rule 6 provides. that a, fcderal granq Jurv shall consist of not less
than 16 nor more thin 73 -
the finding of an*lxw;c

‘ L:et the rcqulreucn~s conld be
ing Lbe coat and trouole in copanellin
i g

jo Poonle' s Phviel’ 10‘(10”j
winged in an»1nt;1gsn
and using grand jutrics:

Lh&ﬁt(vﬂblnti it

'90'ls.ct.’ 1893, 26 L.Ed.2d 446 (1970). holdm,, _that

. s
© s P U Ra ‘:.;4 T

“th Fthh Amcndmcﬁt. cf. h1lliamq;5

£

i

1

| S
| S

1

]

| Sp— 4_

SN

I

L B A

-

"]

S R A

L

1

Tl

20 T




L.

2

3

NS N i |

.

e B anu BN st TN e T = T e

Y Oy oy Ty

i Y .

&

3

T

3 =

s

&

|

3

36

the Sixth Amendment right to jury trial dces not encompass the common law

,::)rule requiring 12 jurors and that the number only need be "large enough

LS

~quorum, 12 needed to iidict). -
: ) ‘ '

to promote group deliberation, free from outside attempts at intimidation,
and to provide a fair possibility for obtaining a representative cross
section of the community."

If change were considered, attention should be given to at least
these questions: (1) Is there any reason why the grand jury should be
substantially larger than the petit jury? and (2) Is there any justification
for permitting a grand jury of a variable size, while requiring a set nucber
for indictment, so that the requisite support for indictment ranges from
51% of the maximum size jury to 75% of the mininum size jury?
) Most states have favored the variable size membership, although not
"~ always of the same number provided in the_federal system, e.g.: Alaska -
.(12-18, majority neeced for indictment); Florida (15-18, with 12 needed for .
indictment); Illinois (16-23, with 12 needed for indictment); Maine (13-23, .~
with 12 needed for indictment); New Jersey (limit of 23, with apparent -
minimum of 12, which is number needed for indictment); New York (16-23, o
witk 12 needed for indictment); Pennsylvania (15-23, with.12 needed for
indictment). Some states, however, have set‘a‘speéifiq size for the grand
Jury, often below fthmininum size for feﬂerél“@rand‘juries, e.g.: | .
California (23 or 19, depending upen county size, with 14‘and‘121to indict);

Colorado (12, with 9 needed to indict); Louisiana (12, with 9 needed to L

. indict); Nevada (17, with 12 needed to indict); Montana (7, with 5 needed-

to indict); Texas (12, with 9 needed to indiet); Wisconsin (17, but 14 for

|
| ‘ . .
“6. Yhether Alternatives to the Investicative

G%and‘Jufﬁ are Needed

Even those states that ﬁgfmit;prosegutiqn by informatjion in felony
cases have generally retained|the grand jury asi an investigative body.
See Note, 111 U.Pa.L.Rev. 954 .(1963). Some,. however, havé attempted to
develop other investigative agencies tg\yéplac¢ﬂthe‘grandeurjz such as the
judicial one-man grand jury or the‘proseéutot“spinvéstigationWwith‘subboena
power. Given the Fifth Anmendmént right to grand jury indictment in' the
federzl system, it is less than clear whether such altérnatives would be
useful, for if probable caus

e were developed as a cdnséquéﬁce‘of‘théir‘usc
it would nohetheless be necessary to present that evidence'to the 'grand
Jury. It may be, however, th;t‘soﬁething wdﬁldwbe;gaiﬁed from such a2
separation of the investigative and indiétiﬁg‘fﬁnctions‘ (In this
connection, it has been noted .that the inves;ightivéwg&andWjﬁryifrequently
does not itself indict; it mctdlygdevelops evidénce that i8 then presented
by the prosécutor to a sucecceding grand jury:khichwdé&ideé“whethér‘or not
to issue indictments. ' See Xote, supra.) ‘ o H

One possible alternative, as noted ‘above,
to issue sulLpoenas for investigzative purposcs. 'Several states now have
provisions autherizing investigatory deposition procedures on the initiative
of the prosecutor; sc¢o, e.g., Ark.Stat. § 43-8601; Fla.Stat. § 32.20; Kan.
Stat.Ana. § 22.3101; La. Code Crim.pP. art. 66. National Confercnce of

wnissioners on Tnilern State Laws, Uniform Rules of Criminal Procedure
\\djnt. Draft No. 2, 1973), which favors abolition of tho grand jury wherever
possible, provides in Rule 26 for the prosecutor to "have authority to take
the testimony by deposition of any person believed to possess information

g P ey

is to authorize prosecutors
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January 25, 1974

The Honorable ‘Russell E. Smith
Judge, United States District Court
District of Montana

Missoula, Montana 59801

Dear Judge Smithzﬁ

. This letter is intended as a memorandum of our
phone‘conversation on January 23, 1974, and a response
to your November inquiry. The Research Division has
considered the proposed grand jury study according to
your request of Novembe=f~7, 1973, and I have discussed
my opinions with Mr. Green, the Deputy Director, in
Judge Murrah's absence. .

Ou:,eﬁalugtion)of the feasibility'of.the éro-
posed‘qethddsiof‘examining the effectiveness of the -

cult-evalpationWﬁoumake in the absence of a stated goal
for the 'study. If-the-study is undertaken for the pur-
pose of suppprting. as'.great a step as a constitutional
amendment, the ajailability,rreliability, and the signi~
ficance,oﬁyha:d‘Statistics‘will be of paramount impor-
tancnguI;ythe‘pnrposé of the study is to provide '
support for a limited change of rules and jury -
instrqqtipns%witﬁipptﬁéhauthority:bf immediate action
by the Federal j%aiciary; then a -descriptive study of
the‘geQeray»$i;ua;ionﬁwwithﬁthe footnote that individual
judge Qespom$e;shbpldee‘keyed to the situation in his
own‘d%ﬁtrict;&mayhbewJaeQuake to the objective.
L ) Cowe T 1 e . "
”Peginninghwithwthe researcher's premise that any
data coilectgdmmp%tihgkof quality sufficient to fulfill
its puﬁbose,‘l would: make the following responses to
your three questions; |

-

1. 1Is the list of jurisdictions in your letter a
satisfactory baseyfor'examining the operation of grand
juries? The list would be satisfactory to'me for de-
sign purposes. . As you point out, it covers a range of
geography, size qficourt, mix of -cases and other
probably signifiagg;,¢haracteristics. For a study that
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The Honorable Russell E. Smith - 4 - January 25, 1974

hard data on this question, it would be necessary to
transcribe and read all recorded proceedings. The large
cost and minimal benefits of this method have been men~-
tioned earlier. The alternative source of this informa-
tion would be interviews with the U. S. Attorneys; such
interviews would be wvaluable if the goal of the study
were for limited grand jury reforms.

3. The third point you raise, the feasibility

" of identifying the delays occasioned by the grand jury

system, requires somé preliminary and theoretical de-
terminations of measurement. Most likely, the date

of presentment would ‘be the "end" date of the measure-
ment of delay caused by waiting for a grand jury. The
"beginning” date could be-the arrest date, or the date
of the first investigative agency report,but such a.
starting point may be valid in a postal theft. case and
not so convincing in a tax case. The date of the final -
investigatory report would also be susceptible of mis~
interpretation, since the ©. S. Attorney's office may
do ‘further investigation on its own, or may be waiting
to indict for other reasons. . T T

‘ Further the measurement from some point of
readiness to presentment may be attributable to some-
thing other than grand jury system. This is especially
true in large courts where grand juries are in continu-
ous session. ' We could not say with certainty whether
the time difference would be due to ‘grand jury queuing
or due to other reasons of the U. S. Attorney.

‘ T A | L . . _ ;

In ‘the districts where grand juries do pot
sit continuously, the measurement may have more meaning,
if a satisfactory "ready” date.icould be determined. It
is my impression though, that in those districts, the
cart may be pulling the horse in that the prospect of
an imminent grand jury stimulates U. S. Attorney
readinéss.

If the theoretical gquestion could be solved
satisfactorily, the question of data availability would
be important. The U. S, Attorneys' offices indicated
that date of presentment and date of some (either
first or last) investigatory report information could
be linked. Department of Justice authorization would
be necessary to permit researchers to have access to
these confidential files.




The Honorable Russell E, Smith

willing to s
file examina

U. S. Attorn

timing may
Operation a
7D

gt ore’d cult now than ordinarily.
g policy could deraj

J 2€S. 4n policy conld derail a study that.
was halfwdy home. - Such changgs_a:ema risk to be con-
sidered. T T R PR TRR S R

K " i i
P . . P
ol woop

4

‘p] : .

Despite) the essim: Stic. tone Of this reply, we

5 B 1p wherelwe can.!i " o

i fsinberbly; ‘ ‘ P
Y

~
.
r

-5 - . . :’ 1 i
William B. Eldridge
Director of Research

|

Y&

v’

™ ;\“b-

January 25, 19?

LU S B

r

-




3

A T T i

A

e

E

S T St TR S |

&

T

kS T T8

£3

4

&

5

3

=

Pl

=

2

el

A

=

Februarv 27, 1974
HMEMODRANDLU YN

To: Criminal Rules Committee

From: Wayne LaFave y v dd

Subject: Grand Jury Report

At our August 1973 meeting, the Committee asked that I proceed to
prepare sections of our report recommending: (1) reduction in the size
of the grand jury; (2) mandatory recording of grand jury procedings;

(3) a prohibition on the challenge of the competency or adequacy of
evidence produced before the grand jury; (4) some form of relief for the
witness who would be required to travel a great distance to testify;

(5) greater protection against the unauthorized release of grand jury
testimony; and (6) the use of alternatives to the grand jury, such as
investigatory depositions. Materials on these subjects are enclosed,
all in the form of a draft of a section of the report. A memorandum

on the special problem of whether secrecy should be required of grand
jury witnesses, which was mentioned only in passing at our last meeting,
is also enclosed. Finzlly, I have enclosed the section which would

briefly discuss those areas as to which we have decided to make no
recommendation.

I have not had an oppoartunity to explere the question of abolition
of the grand jury, discussed at our last meeting, which in any event mav
have to await the results of the studv requested of the Federal Judicial
Center. Nor have I had a chance to put anything toperher on use of
magistrates in connection with or instead of grand juries. (It is mv
misfortune to be Acting De

an of the Collepe this semester, which has
left me with little research time.)

Because the date of our meetinge :< rapidlv inproaaching, T have had
to sead out this material without firet discuasine it with Judee Smith.
He may have some thoughrs oun how we Sonld best nroceed

re handle the
enclosed material.

See yoeu all an March 13




PART —----: SIZE OF THE GRAND JURY

It is recommended that federal grand juries be reducéd*@n size so as

to consist of nine to thirteen members and that concurrence by two-thirds

of the members be required for an indictment. This would require revision

of 18 U.S.C. § 3321 as follows:

1

10

11

Every grand jury impaneled before any district court shall

consist of not less than nine simeeen nor more than thirteen twenty-

three persons. If less than nine sixteen of the persons summoned
attend, they shall be placed on the grand jury, and the court shall
order the marshal to surmon, either immediately or for a day fixed,
from the body of the district; and not from the bystanders, a
sufficient number of persons to complete the grand jury. Whenever
a challenge to a grand juror is allowed, and there are not in
attendance other jurors sufficient to complete the grand jury, the
court shall make a like.order to the marshal to summon a suffi#ient

number of persons for that purpose.

In addition, rule 6 would be revised in the following fashion:

(a) SUMMONING GRAND JURIES. The court shall order ome or more
grand juries to be summoned at such times as the public interest
requires. The grand jury shall consist of not less than 9 36 nor
more than 13 23 members. The court shall direct that a sufficient
number of legally qualified persons be summqned to meet this
requirement.

(b) OBJECTIONS TO GRAND JURY AND TO GRAND .JURORS.

* %k *
(2) Motion to Dismiss. A motion to dismiss the indictment

mav be based on objections to the array or on the lack of legal
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qualifications of an individual juror, if not previously determined
upon challenge. It shall be made in the manner prescribed in 28
U.S.C. § 1867(e) and shall be granted und;fAthe conditions pre-
scribed in that statute. An indictment shali not be dismissed on
the ground that one or more members of the grand jury were not
legally qualified if it‘appeafs‘from the record kept pursuant to
subdivision (c) of this rule that the reguisite number of 12 eor
more jurors, after deducting the number not legally qualified,
concurred in finding the indictment. '
(c) FOREMAN AND DEPUTY FOREMAN. The court shall appoint one of
the jurors to be foreman and énother to be deputy foreman. The foreman
shall have power to administer oaths and affirmations and shall sign
all indictments. He or an;thet juror designated by him shall keep a
record of the number of jurors gresenf at_and concurring in the finding
of every indictment and shall file the record with the clerk of the
court, but the record shall not be made public exéept on order of the
court. During the absence of the foreman, thé deputy foreman shall
act as foreman.
x % %
(f) FINDING AND RETURN OF INDICTMEKI. An indictment may be found

vnly if at least 9 jurors are present and two-thirds of those present

concur. uponm the concurrence of 12 or meve jurersr The indictment
shall be returned by the grand jury to a judge in open court. If the

defendant is in custody or has been released pending trial given bmil

and the re;uisite number of %2 jurors d~ not concur in finding an

indictment, the {«v1eman siiall so report to the court in writing forch-

with.




The early common law grand jury consisted of :welve persons, all of

whom had to concur in the indictment. Thompson & Merriam. Juries §§ 464,

583 (1882); United States V. Williams, 28 F. Cas. 666 (No. 16, 716) (c.C.D.

Minn. 1871). Later, however, the size of the grand jury was increased, the

purpose being "to prevent, on the one hand the course of justice from

being defeated if the accused shOuld have one or more friends on the jury; -

3

and on the ocher hand the better TO protect persons against the influence

of unfriendly jurors upon the panel " United States v. Williams, supra.
, ——mmge States v. Willizms

L

The requirement that twelve concur 1n the finding of an indictment continued

wichout charge, and thus an upper limit of twenty-three was placed on the

grand jury so that at least a majority vote would be required for indictment.

Thompsan & Merriam, supra, at § 583'

Fitts V. Superior Court, 6 Cal.2d 230,

"'The common law maximum of 23 and requirement of 12 for

I

57 P.2d 510 (1936).

indictment were made applicable to federal grand juries by statute, see 13

Stat. 500, discussed in United States ve. Williams, supra, and were continued

with the adoption of rule 6.

The provision in present rule 6 that the grand jury should consist of
at least sixteen, also derived from the statute, most likely originated
primarily for the benefit of the Prosecutor rather than the defendant. It

ensured that the prosecutor could obtain an indictment upon the concurrence

of not more than three-quarters (i.e., 12 of 16) of the grand Jury. Thus,

while it is sometimes said that sixteen are required for a quorum, Lnited

States v, Belvin, 46 Fed. 381 (C.C.E.D.Va. 1891), it appears that a

defundant may not challenge an indictment concurred in by twelve on the

sreund that less than sixteen vere present. See In re Wilson, 140 U.S. 575

(1891), rejecting defendant's post-conviction objection that he had been

indicted by a grand jury of 15, contrary to a territorial statute setting
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the size of the grand jury at 17 to 23, because "if the two had been

present, and had voted against the indictment, still such opposing votes

would not have prevented its finding by the concurrence of the twelve who

"

did in fact vote in its favor." Rule 6(a) (2) expressly provides that an
indictment shall not be dimissed becauge ﬁhere are less than sixteen

legally qualified jurors if twelve or more of those legally qualiffed voted

for indictment. This provision and the ﬁilson‘decision are consistent with

the prevailing view that, in the absence of a statute making the preBence

of a certair number of grand jurors m#ﬁdatory; an indictment may be returnedr

by less than a full grand jury so long as enough remain to constitute the

number necessary to concur. See Edwafds, The Gfand ﬁury 46 (1906); People

v. Dale, 79 Cal.App.2d 370, 179 P.24 870 (19&7); State v. Belvel, 89 Iowa

et e

405, 56 N.W. 545 (1893); State v. Pailet, 139 La. 697, 71 So. 951 (1916);

State v. Conmors, 233 Mo. 348, 135 S.W. 444 (1911).

There does not appear to be any constitutiénal obstacle to the
reduction of the size of federal grand juries oé of the number of jurors
who must concur in an indictment. ‘There are a few early state decisions,
interpreting state constitutional provisiops comparable to the grand Jury
clause of the Fifth Amendment, holding thai‘neither the size of the grand

jury nor the number required to copcur in an indictment may be reduced

below twelve, State v. Hartley, 22 Nev. 342, 40 P. 372 (1895); State v.
Barker, 107 N.C. 913, 12 S.E. 115 (1890).

It is fair to conclude, however,
that the number twelve is no more a part of the constitutional right to

srand jury indictment than it is of the right to a petit jury in criminal

and civil cases. See Williams v. Florida, 399 U.S. 78, 90 S.Ct. 1893, 26

L.Ed.2d 446 (1970) (eriminal cases);

Colgrove v. Battin, -~--— U.S. —_ 93

S.Ct. 2448, 37 L.EQ.2d 522 (1973) (civil cases).

el fj\;/ﬁ




The grand jury "has the dual function of determining if there is
probable cause to believe that a crime has been committed and of protecting
citizens against unfaaqdéd criminal prosecutions.” Branzburg v. Hayes,

408 U.S. 665, 92 S.Ct. 2646, 33 L.Ed.2d 626 (1972). It is "regarded as a
primary security to the innqqent against hasty, malicious and oppressive
persecution, it serves the 1nvaluab1e function in our society of standing
between the ;ccuser and the .accused . . . to determine whether a charge is
founded upon reason or was chtated by an intimidating power or by malice

1

and personal 111 will." Wood v. Ceorgia, 370 U.S. 375, 82 s.ct. 1364, 8

L.Ed.2d 569 (1962). Given the fact that the petit jury is likewise "a
b ‘

safeguard against arbitrary‘law enforcement,” Williams v. Florida, supra, Lo

the considerations which are relevant in determining the size of that jury

seem equally relevant with respect to the grand jury. It is important
that the nﬁmbér "be large enough to promote group deliberation, free from
outside attempts at intimidation, and to provide a fair possibility for

obtaining a representative cross section of the community.”" Williams v.

Florida, supra. If that test is met with a six-person petit jury, as held

in Williams, then it would seem to follow that an indictment concurred in
by six or more grand jurors, particularly when that number constitutes at
least two-thirds of the gr;nd jury, does not violate the Fifth Amendment.
The proposal to reduce the size of federal grand juries from between
23 and 16 to between 13 and 9 is based upon several considerations. One
i; that the reduction in size will improve the quality of the deliberative
process. With a smaller number of grand jurors, responsibility will not
be diffused, and the size will be conducive to more active participation by
all of the jurors. See Note, 5 U.Mich.J.L. Reform 87, 99-106 (1971).
Secondly, the reduction will decrease the number of citizens who will have

to zbsent themselves from their employment and other productive endeavors
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for substantial periods of time in order to perform the necessary but
demanding responsibilities of a federal grand juror. In addition, the
reduction in the size of federal grand juries wili result in an appreciable
saving of money which would,otherwise be spent on the attendance, mileage
and substinence of grand jurors. See 1972 Annual Report of the Director
of the Administrative Office of the United States Courts 166 (1973), noting
that the cost for fiscal yearH1972 was $3,085,800, a 5.7% increase over the
previous year.

The proposed change continues the concept of a variable membership
size for federal grand juries. This approach is fairly common on the state
level, see, €.8., Fla., Stat. Ann. § 905.01 (15 to 18); Il1l. Rev. Stat. _
ch. 38, § 112-2 (16 to 23); N.Y. Crim. Pro. Law § 190.05 (16 to 23), although ’
some states set a specific size for the grand jury, see, e.g., Cal. Pen.
Code § 888.2 (23 or 19); Colo. Const. art. IX, § 23(12); Ore. Const. art.
Vii, § 5(7). The variable size approach has the advantage that if a jury
of the maximum size is initiaily selected, then if some jurors are later
excused from the panel or are absent during the consideration of certain
cases because of illness or other reason, there is no need for them to be

replaced. It avoids the type of mechanical error held to irvalidate an

indictment in State v.: Vincemt, 91 Md. 718, 47 A. 1036 (1900), where an

indictment found by 3 Jjury of 22 persons, where state law required 23, was
subject to attack even though more than 12 had voted for indictment.
Nine has been selected as the lower limit of the variable membership.

Taking account of the considerations expressed in Williams v. Florida, supra

(that the number be such as to promote group deliberation, free from outside

attempts at intimidation, and to provide a fair possibility of obtaining a

representative cross section of the community), it is an appropriate number.

Given the requirement discussed below that two-

thirds of the jurors concur

S

PR




in the indictment, it ensures that no indictment may be returned without

the concurrence of at least six Jurors. Thirteen has been selected as the

upper limit, as if that number is selected, then (as is now true) there may

be about a thirty per cent loss before reaching the minimum size. (I.e.,

2 variable membership of 23-16 permits loés of 7, which 18 30% of 23; while

& variable membership of 13-9 permits loss of 4, which is 31% of 13.)

One incidental consequence of the variable membership approach as
heretofore utilized in the federal ‘courts and in the states listed above

1s that the percentage of Jurors needed to indfct will vary with the size

of the grand jury. For example, under the present federal scheme, where

12 are required to indict and the grand jury may number anywhere from 16 to
23, the percentage required for indictment may vary from 75Z to 52%. This

consequence appears to be the result of nothing more than historical

accident, and is less ratiomal than the proposed approach whereby the per-

centage is fixed. The two-thirds requirement, which is aboﬁt midway between

the present possibilities, ensures that there will be at léast six votes

for indictment. Cf. Williams v. Flo;ida and Colgrove v. Battin, supra, and

compare Colo. Comst. art. II, § 23 (12-man grand jury, 9 must concur in

indictment); Ind. Code §§ 35-1-15-1, 55-1—16-1\(6-man, 5 must concur); La.

Code Crim. P. arts. 413, 444 (iz-man, 9 must cdncur); Mont. Const. art. II,

§ 20 (ll-man, 8 must concur); Ore. Const. art. VII, § 5 (7-man, 5 must

concur); Texas Const. art. 5, § 13 (12-man, 9 nust concur); Va. Code §§ 19.1-150,

19.1-157 (5 to 7-man, 4 must concur).

The proposed change in rule 6 (f) would require that at least nine grand

jurors be present when an indictment is found and that two-thirds of those

present concur in the indictment. This means, for example, that an indict—
ment would be open to challenge if it were concurred in by six jurors but

only six, seven, or eight jurors were present. This is contrary to the

drfr,

1

it

1 £l

L

-

oy o gy )

£

e

i

]

S B A

-




R

R —

4

8
] -
' ; position taken in In re Wilsonm, supra, that ae indictment concurred in by
M |
the requigite numbef cannot be challenged on the ground that the grand jury
el '
. had been reduced below its minimum size. The Wilson rule may have been
- appropriate when considered with the requirement that 12 concur in the
T T indictment, but with the proposed reduction in the size of the grand jury
%@ev

it 1s believed desirable that no less than nine be preseut when an indict-
ment is voted. This better ensures group deliberation, free from outside
influence by a group representative of the community. The proposed change

in rule 6(c), requiring that a tecord be kept of the number of jurors

3 3

53

pPresent at and concurring in che finding of every indictment, is to provide

a mesns whereby it can be determined that the requisite number were present

L

and that the number concurring in the indictment were no less than two-

thirds of those present.
. - v
It must be emphasized that the proposed change in rule 6(f) merely

.

requires the presence of at least ninpe and a two-thirds vote at the time

Fﬁl an indictment is found. No change has been made in thelvell-established
= rule that an indictment is not necessarily subject eo ehallenge because
f\ some of those present at of‘voting‘for the finding of an‘indictment were
o4 absent at some earlier time. See,'e.g., ed tes ex rel. McCann v.
o Thompson, 144 F.2d 604 (2d Cir. 1964); United States v. Colasurde, 453
s . F.2d 585 (2d Cir. 1971); United States v. Afmour and Co.m‘216 F.Supp. 123
- (S.D.Cal. 1963). As noted in Thompson: "Since all the evidence adduced
) i before a grand jury--certainly when the accused does not appear——is aimed
B

at proving gullt, the absence of some Jurors during some part of the

hearings will ordinarily merely weaken the prosecution's case. If what the
absentees actually hear is enough to satisfy them, there would seem to be

no reason why they should not vote."
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The proposed change to rule 6(b)(2) is necessary in light of the fact
that the number required to concur in the indictment under rule 6(£f) may
vary, depending upon the number of grand jurors present. It does not change
the present policy, which is that if some of the jurors are not legally
qualified, the indictment shall not be diamissed if deducting those jurors,

the required number still voted for indictment. Because of the rejected of

the Wilson rule, discussed above, it might well be. argued that a corresrcnding

change should be made in rule 6(b)(2), so that it must aIso be shown that
at least nine legally qualified Jurors were present when the indictment
was found. That approach has been considered but rejected. It is one thing

to apply such a strict rule with respect to the rather simple requirement

that nine jurors be present but quite another to apply the same rule with

respect to the likely inadvertent presence on the grand Jury of one or more

persons not legally qualified.

are fewer in number than they once were, see 18 U. S C. 5‘1865 and compare

Castle v, United States, 238 F.2d4 131 (8th Cir. 1956), it would nometheless

be unduly severe to quasn an indictment because, say, one of the nine persons
present was theteafter determined to have had a fedetal charge pending

against him, Similarly, to the extent that rule 6(b)(2) is utilized in cases
where the defendant claims that one of the jurors was biased agaianst him, see,

e.g., United States V. Anzelmo, 319 F.Supp. 1106 (E.D.La. 1970), which is

also unlikely to occur by government‘design, it should again be sufficient
that there are the requisite number of votes for indictment after elimination
of the prejudiced juror.

The change in rule 6(f) at line 34 reflects the fact that under the

Bail Reform Act of 1966 some persons will be released without requiring

bail. See 18 U.S.C. § 3146, § 3148. '"“The purpose of the last sentence of

While it is true that the legal qualifications .
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Rule 6(f) can only be carried out if it is construed as being applicable to

such persons, and a 'mo bill' promptly reported in such cases.” 1 Wright,

Federal Practice and Procedure - Criminal § 110 (1969).




At present

11

PART =wm——e : RECORDING OF GRAND JURY PROCEEDINGS

» the recordation of grand-jury proceedings is deemed to be

pernissive and not mandatory; see United States v. Aloigio, 440 F.2d 705

(7th cir. 1971), colle;t;ng the cases.

It is recommended that such recording

be required and that rule 6(e) be revised accordingly, as follows:

1
2

3

10
11
12
13
14
15
16
17
18
19
20
21
22

23

{e) RECORDING AND DISCLOSURE. OF PROCEEDINGS;

(1) Recording of Proceedings, All testimony and oral state-
ments before the érand jury shall be recqrded stenographically

or by an electronic recording device. An inadvertent failure

of any recor&ing to reproduce all or any portion of a proceeding

shall not affect the validity of the prosecution. The recording

relating to any indictment returned by the grand jury, or any

»
transcript prepared therefrom, shall be filed under seal with the
clerk of the court. Where proceedings are electronicallz recorded

and the court authorizes disclosure .of all or part of the proceed-
—Sinces disclosure .of a

ings to a defendant under-indictment. the court may, in itg

discretion, grant or denz the defendant the opportunity to prepare
2 transcript from such recording at government expense.

(2) Secrecy of Proceedings and Disclosure. Disclosure of

matters occurring before the grand jury other than its deliberations
and the vote of any juror may be made to the attorneys for the
government for use in the performance of their duties. For purposes

of this subdivision, "attorneys for the government" includes those

enumerated in rule 54(c); it also includes such other government

personnel as are necessary to assist the attorneys for the govern—

ment in the performance of their duties. Otherwise a juror,

attorney, interpreter, stenographer, operator of a recording

device, or any typist who transcribes recorded testimony may
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PART =~-=-~—-: CHALLENGE OF ADEQUACY OR
COMPETENCY OF EVIDENCE. PRODUCED BEFORE GRAND JURY
The Supreme Court has declined to adopt a rul; permitting defendants
to challenge indictments on the ground that they are not supported by
adequate or competent evide?ce. Costello v. United States, 350 U.S. 359,

76 S.Ct. 406, 100 L.Ed. 397 (1956); Lawn v. United States, 355 U.S. 339,

78 Ss.Ct. 311, 2 L.Ed.2d 321 (1958); United States v. Blue, 384 U.S. 251,

86 S.Ct. 1416, 16 L.Ed.2d 510 (1966). Although some courts and commenta:ors
have favored a contrary result, it is believed that the position taken in

these cases is sound. Consequently, it is recommended that rule 7 be

amended by adding the following:

1 () MOTION TO DISMISS INDICTMENT. A motion to dismiss the

2 indictment may not be based on the ground that it is not supportedr

3 by adequate or competent evidence.

One way in which this issue -may arise is when the defendant claims

that the indictment is based upon hearsay evidence. Such was the case in

Costello v. Unifed Stg?es, 350 U.S. 359, 76 s.Ct. 406, 100 L.Ed. 397 (1956),
a tax evasion case,_whére the government called 144 witnesses at trial, and
as a result of their cfoss-examination it was established that onlv three
government agents, who had no first-hand knowledge of the traqsactions in
question, had appeared before thé grand jury. The defendant then renewed
his prior motion to dismiss the indictment, but the court declined to do

so. The Supreme Court held that "neither the Fifth Amendment nor any other
constitutional provision prescribes the kind of evidence upon which grand
juries must act," and emphasized that a contrary rule "would rum counter to
the whole history of the grand jury institution" and "would result in

interminable delay but add nothing to the assurance of a fair trial: "if

indictments were to be held open to challenge on the ground that there was

N R TR R, SERE JOAM
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PART —----: SUBPOENA OF DISTANT WITNESS
It is recommended that provision be made for the taking of testimony
- by deposition from witnesses who otherwise would suffer considerable
inconvenience by traveling a great distance to givé teétimon& in person

before a grand jury. This could be accomplished by the followiﬁg addition

to rule 6:

1 (h) TESTIMONY BY DEPOSITION. A witness subpoenaed to appear

2 before a grand dury in

2 district more than 100 miles from his place
———mmloth SOTE Tthan U miles irom his place

3  of residence and in which he is not employed and does not transact
4  business in person, upon prompt motion before the court in the district
5

where the grand jury is gsitting or in which he resides, shall be
6 permitted to give his testimony by depositién. The deposition shall

7  be taken by the attorney for the gov.

ernment in the manner provided in

8 civil actions, except that the‘reguirements‘of‘secredy under sub- ¥

division (¢) of this rule shall apply. The rééord of the deposition

- 10 shall be considered by the graﬁd jury, which shail t@en require the

witness to be subpoenaed to appear personally Bé?ore‘it only if such
appearance is deemed necessary. t6 determiﬁe whétheryénwindictment shall

13 be found. Upon prompt motion‘ofjthe.witness,‘ﬁhe court in the district

11

12

14 whe

re the grand jury is sitting or in which the degosipion was taken

15 may quash the second subpoena if, considering thé récord of the
16

deposition given bv the witness, compliance woqld be unreasonable or

17 oppressive.

Federal grand juries possess nationwide personal jurisdiction over

witnesses. A grand jury subpoena may be served "at any place within the

United States" if the grand jury is investigating a possible federal
offense within its jurisdiction; see rule 17{(e){1). A witness "is not

entitled to challenge the authority of the court or of the grand jury,
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PART —~-~--: GRAND JURY SECRECY
Present Fed. R. Crim. P. 6(e) deals with secrecy of grand jury
proceedings. It allows disclosure "to the attorneys for the government
for use in the performance of their duties," forbids disclosure by "a
juror, attorney, interpreter, stenographer, operator of a recording
device, or any typist who transcribes recorded testimony" except under

limited circumstances when so directed or permitted by the court, and goes

on to provide that '"no obligation of secrecy may be imposed upon any person

except in accordance with this rule." Unauthorized disclosure of grand jury
proceedings is not in itself a criminal offense, although many of the dis-
closures prohibited under Rule 6(e) may be dealt with under the contempt
power. See, e.g., In re Summerhayes, 70 Fed. 769 (N.D.Cal. 1895) (grand
juror held in contempt for unauthorized disclosure).

It is recommended that unauthorized disclosure of matters occurring
before the grand jury be made a eriminal offense. This recommendation
results from two considerations. One is that unauthorized disclosure is
becoming a more serious problem, particularly with regard to grand jury -
inquiries focusing upon public figures. ‘See, e.g., In re Biaggi, 478 F.2d

489 (24 Cir. 1973); N.Y. Times, May 20, 1973, p. 64, col. 1 (re "leaks"
concerning grand jury testimony of Congressman Biaggi); N.Y. Times, Oct. 4

s

1973, p. 1, col. 6 (re "leaks" concerning grand Jury investigation of Vice-
Presidént Agnew).

The “long-established policy that maintains the secrecy of the grand
jury proceedings in the federal courts" is supported by five compelling
reasons: "(1) To prevent the escape of those whose indictment may be
contemplated; (2) to insure the utmost freedom to the grand jury in its
deliberations, and to prevent persons subject to indictment or their friends

from importuning the grand jurors; (3) to prevent subornation of perjury

Loes e,
e




37
HEMORANDUM ON SECRECY REQUIREMENT RE GRAND-JURY WITNESSES
A. TFederal

Rule 6(e) defines the limited circumstances in which disclosure
may be made by "a jurér, ;ttorney, iﬁterpreter, stenographer, operator
of a recording device, or any typist who transcribes recorded testimony,"
and goes on to state: '"No obligatian of sécrecy may be imposed upon
any person except in accordance wifh this rule." The Advisory Committee
Note reads: "The rule does mot impose any obligation of secrecy om
witnesses. The existing ﬁractice on this ﬁoin; varies among the districts.
The seal of secrecy on wi;nesses seems an unnecessary hardship and may
1ea& to injustice if a witﬁess ié not permitted to make a disclosure
to counsel or to an aséociate." Prior to the adoption of the federal ]
rules, it was deemea‘t; be within the power of a court to impose an

oath of secrecy upon a gr#nd jury witness "if the court believes the pre-

caution necessary in the investigation of crime.” Goodman v. United

States, 108 F.2d 516 (9th Cir. 1939).

B. The States: A Summary

Five states have édopted provisions patterned after federal rule 6(e).
See Alaska R. Crim. P. 6(h); Kan. Stat. Ann. § 22-3012; Mont. Rev. Code
§ 95-1409; S.Dak. Comp. Laws § 23-30-14; Wyo; Stat. § 7-117.8. Thus,
because of the express prohibition upon imposing an obligation of secrecy
except as provided, it can be said that in these jurisdictions witnesses
are under nou such obligationm. ‘ |

Provisions have been found in eleven states imposing an obligation
of secrecy upon grand jury witnesses. See Ala. Code tit. 30, § 96; Ariz.
Rev. Stat. § 21-234; Fla. Stat. Ann. § 905.27; Hawaii Rev. Stat. § 736-1;

Ind. Stat. Ann. § 35-1-15-19; La. Code Crim. P. art. 434; Mich. Comp. Laws
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PART ==-—--: INVESTIGATORY DEPOSITIONS

It is recommended that the attorney for the government be given the

power to subpoena witnesses for.purposes of investigation. This

£ |

[

recommendation rests upon the conclusion that such a means of investigation

is generally preferable, both from the standpoint of the prosecutor and the —
witness, to use of the grand jury to investigate criminal activity. The
grant of subpoena power to the attorney for the government would be essential
if the grand jury were abolished or its use severely limited (see Part ——-

of this Report). However, even if the grand Jury continues to be utilized

to return indictments, there is still merit in utilizing the procedures set ,

out below where the objective is investigation of possible criminal offenses.
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The recommendation is comsistent with that recently made by the

National Advisory Commission on Criminal Justice Standards and Goals.

Standard 12.8 in ' National Advisory Commission on Criminal Justice Standards

and Goals, Courts (1973), reads in part:

"The prosecutor should be given the power

safeguards,

» subject to appropriate

to issue subpenas requiring potential witnesses in criminal

cases to appear for questioning. Such witnesses should be subject to

contempt penal

respond to specific questions.”

ties for unjustified failure to appear for questioning or to

In the commentary thereto, the Commission observes:

"The standard also recommends giving the prosecutor subpena power.

T

Case, on discouraging the use of the grand jury.

his is intended in part to balance the emphasis in Chapter 4, The Litigated

In many cases, the only

advantage of a grand jury proceeding is that it permits the prosecution to

subpena witnesses and interrogate them.

F.2d 1244 (5th Cir. 1969).)

(See United States v. Hughes, 413
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PART ----: OTHER MATTERS CONSIDERED

The Committee has considered several other matters, as to which no
change is recommended, either because the present state of the law is
deemed adequate or else because whatever changes may occur are thought
best left to evolution by court dec;sicﬁs rathgr than amendment of rules

or statutes. These matters are summarized below.

(1) Requiring Prospective Defendant to Appear Before the Grand Jury

as a Witness. A person who has been bound over by a magistrate or who

is otherwise a potential defendant is treété&:no differently than any
other witness; if he is called by the grand jury, he is required to appear
and testify, although like any other witness he may claim his pri;ilege
with regard té any particular question that may be incriminating. See

€.g., United States v. Friedman, 445 F.2d 1076 (9th Cir. 1971); United

States v. Capaldo, 402 F.2d 821 (2d Cir. 1968). On occasion, this state

of the law has been criticized. For example, in Jones v. United States,

342 F.2d 863 (D.C. Cir. 1964), four members of the court argued that,
"mere interrogation before a grand jury may harm the accused as much as
mere interrogation at trial," in that the grand jury may draw adverse

conclusions from the fact he declines to answer certain questions on

Fifth Amendment grounds.

No change is recommended, for these reasons: (a) As noted in

United States v. Scully, 225 F.2d 113 (2d Cir. 1955), the considerations
which support the rule that a defendant may not be called to testify

by the prosecution at his trial "do not apply to the inquisitorial pro-
ceedings of a Grand Jury," as that body "is not charged with the duﬁy of
deciding innocence or guilt.” (b) As pointed out by four members of the

court in Jones v. United States, supra, the grand jury's broad right of

inquiry should not be impaired by granting a right of nonappearance to

& certain class of persons, particularly if that class is defined so
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St O CTATS ETLTORS ST

Eonorzble J. Dfward Lumbard
Cnited States Circuit Judge
United Stztrz Courthouse ‘
Bew York, Lcw York 10007

Dear Ld: ‘ ,
Afmhavi::zh:d&ebneﬂtofmmdw
Committee vit: respect to review of sestences in
eririral cascs znd reform of grand ju:re‘tll
tho 1ly proscnted by Juige Uebstex Profes-
cors Pe-izc=co zrnd LaFave end following extansive
T zcuszo.s ii. Coc=ittee oo the Adainistratiom of
tte Crimircl lav offers the following

for your cou.iccraticm: ;

1. Revicve of Saiccences.

In our coutincing stoly of the question of review
of scntences uwmmmmmaasml
cages, we are now firmly coavinced that

Sudiciery iteclf makes provision T review of sen-
tences throrsh ite -ule-msking power Congress will
enact legislcticn providing for sppellate veview
of centences. ‘ ‘

Faced vith such 2n alternative we favor the pro-
pesed omendzent to Rule 15 af che Crisi=z! ¥=Ics
of Proccdu-e vith certain suggested oodificericns

whick ve have sulniited to your couxdttes
through Judze Ucbiter and Professer
These svzpested modificctions are: the

el of review § shzll consist oee cireait

g:;gc:mdmdis t Judges of the circuit;
(2) thut perbership on the panel shall be rotated

in such ponmer os is practicable in the discreriom
of thc asxzizning jrdre; and (3) that the cotion o
revicy rentonce shell apply to any sentence ch
mway resulrt in Lipriscusceat, regardless of the period

thercof.




Homorable J. Edward Limbard  -2- May 24, 1974

2. Grand Jury.

Size of Grand Jurv.  We approve the suggested
Toduction in thc number of grand jurors (preferably
not less than nine nor more than fifteen)

proper recognition is given to the need to resolve
special geographic problems that exist in certain
districts. See in re Hay 1972 San Antonio Grand
Jury, 356 F. Sugp-. 522. Any change in

the grand jury calls for a revision of 18 U.S.C.
§ 3321 and ve are prepared to reconmend the revi-
sion suggested by your cozmittee. The mechanics

for such statutory I
shouldbesodned&atetheffecﬂvaon
¢ zofcranti

the same date. ’

s It

. , Toat toe respons. 13 O

Rule 6(c) of the Federal Rules of Criminal Prétedure
relative. to the recording and disclosure of testi-
mony before the grand jury rests primsarily with
your advisory cormittee, yet we express seriocus
Teservation as to the wisdon of providing the alter-
native of electronic recording.

Rule 7(g). quin‘miletbesuggested-enbentof
Gle 7 by the addition of subparagraph (g) is the .
responsibility of your ccamittee, we respectfully
recorzend that Rule 7(g) should not be adopted.
It is not a preceg;that should be codificd by Tule
ov statute. It shculd be lefc to case izw. See
United States v. Ca . v.S. _(3an. 8, 1974).
Ve fcel that this would be a Hatter that could be
better handled by an advisory committee mote and

thus avoid conflict with the principle that an indict-

ment shall be‘jl:etprncd only upon showing of probable
cause ‘that a federal offense bas been comzitted.

Making unsuthorized disclosure an offense. We re-
vIcwcg the suggested statute ¥ound on page 32 of
Professor LaFave's report which would make it an
offense to knowingly disclose matters appearing
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PART ONE: S1ZE OF THE GRAND JURY

It is recorm:nded that federal grand juries be reduced in size so as

to ccnsist of nine to thirteen members and that concurrence by two-thirds

of the members be required for an indictment. This would require revision

of 18 U.S.C. § 3321 as follows: -

1

2

o N ;N N S~ W

10

11

10

‘Every grand jury impaneled béfore any district court shall
consist of not less than nine sixteen nor mwore than thirteen twenty-
three persons. If less than pine siwxteen of the persons sussmoned
attend, they shall be placed on the grand jury, and the court shall
order the marshal to summon, either immediately or for a day fixed,
from the body of the district, and not from the bystanders, a
sufficient nurber of persons to complete the gra;d jury. WUhenever
a challenge toagraﬁdjuror is allowed, and there are not in~
attendance other jurors s;fficient to coxplete the grand jury, the
court s}mll nake a lik.e order to the ut§h;1 to summon a- sufficient

nunber of persons for that purpose.

In addition, rule 6 would -Ye revised in the following fashim?

(2) SBRORING GRAND JURIES. The court shall order one or more-
grand juries to be summoned at such times as the public interest
requires. The grand jury shall consist of not less than 9 36 nor
more than 13 23 members. The court s1‘1311 direct that a sufficient
number of legally qualified pcrsons .be susmoned to meet this
r_equitcnent. |

{b) ORJECTIORS TO GKAND JURY AND TO GRARD JURORS.

* & %

(2) Motion to Dismiss. A.wotion to disniss the fndictment

™ e
. .‘_v“ ]

niv be based un cbjections to the array or on the lack of legal
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Agenda F-T7
Criminal Law
September 1974

REPORT OF THE COMMITTEE ON THE _:7.

ADMINISTRATION OF THE CRIMINAL LAW

To the Chief Justice of the United States,
. Chairman, and the Members of the
Judicial Conferenqe of the United States

The Committee on the Administration of the Criminal

Law consisting of:

Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable

Ruggero J. Aldisert

Richard B. Austin

Jean S. Breitenstein

William B. Bryant

W. Arthur Garrity, Jr.

Earl R. Larson

Lloyd F. MacMahon

John W. Peck

Adrian A.. Spears r
Alfonso J. Zirpoli, Chairman

met on May 20 and 21, 1974, and after due consideration

of the items hereinafter set forth, reports as follows:

Although the Congress has before it a number of

bills which are of substantial interest toO the‘Conference

and to our Committee, none of these bills, other than

the few which we have reported to previous sessions of

the Conference, have been referred to us for our recom-

mendations. No action of the Conference is required on

any of the items herein reported. The first three were

referred to us by other committees for an expression of

our views. Those views, herein set forth, have been

transmitted to the

appropriate committees of this Con-

ference and it is assumed that any recommendations to be

-1-




submitted to the Conference on these items will be
presented at the proper time. The fourth item 1s

a report for purposes of information on the progress
made by the dlstrlct courts 1n the dlspos1tlon of
criminal cases under dlStrlCt court plans adopted
pursuant to the provisions of Rule SO(b) of the

Federal Rules of Criminal Procedure.

ITEM I

Review of Sentences

In our continuing study of the question of
review of sentences imposed by district courts in
criminal cases, the Committee is now firmly con-
vinced that unless the judiciary itself makes pro-
vislon‘for review of sentences through its rule-
making power Congress will enact legislation pro-
viding for appellate review of sentences.

Faced With‘such an alternative we favor the

proposed amendment to Rule 35 of the Federal Rules

of Criminal Procedure with certain suggested modifi-

cations which we have submitted to the Advisory

Committee on Criminal Rules. These suggested modi-
fications are: (1) that the panel of review judges
shall consist of one circuit judge and two district

judges of the circuilt; (2) that membership on the
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panel shall be rotated in such manner as is practi-
cable in the discretion of the assigning judge; and
(3) 'that the motion to review such sentences shall
apply to any sentence which may result in imprison-

ment, regardless of the period thereof.

ITEM I1

Grand Jury Reform

At the request of the Chief Justice and the
Advisory Committee on the Criminal Rues, we have
reviewed the recommendations of the Advisory Com-
mittee for improvements in the grand jury process
through the rule-making power énd have submitted
to that committee the comments that hereinafter

follow as an expression of our views.

Size of Grand Jury.

We approve the suggested reduction in the number
of grand jurors (preferably not less than nine nor
more than fifteen, with the concurrence of two-thirds
of the members required for return of an indictment)
provided proper recognition isvgiven to the need
to resolve special geographic problems that exist in

certain districts. See In re May 1972 San Antonio

Grand Jury, 366 F. Supp. 522. Any change in the

size of the grand jury calls for an amendment to

-3-




Rule 6(a) of the Federal Rules of Criminal Procedure
and a revision of Title 18 U.S.C. séction 3321. We
approve the revisions suggeétéd‘by the Advisory
Committee. :The mechanics for such statutory revision
and change of Rule 6 should be so timed that each be-

comes effective on the same date.

Rule 6(e). Reporting Grand Jury Proceedings.

We approve the recommendation that Rule 6(e) of
the Federal Rules of Criminal Procedure be amended
to require the recording of all testimony and oral
statements before the grand jury. We recognize that -
the responsibility of recommending any amendment to
the rule to provide for the recording and disclosure
of testimony before the grand jury rests primarily
with the Advisory Committee, yet, by divided vote,
we express serious reservations as to the wisdom of

providing the alternative of electronic recording.

Rule 7(g). Motion to Dismiss.

The Advisory Committee suggests that Rule 7

of the Federal Rules of Criminal Procedure be amended

by adding the following:
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(g) Motion to Dismiss Indictment.

A motion to dismiss the indictment may not

be based upon the ground that it is not

supported by sufficient evidence.

Again, while submission of the suggested amendment
is the responsibility of the Advisory Committee,
we respectfully suggest that Rule 7(g) should not
be adopted. It is not a precept that should be
codified by rule or statute. It should be left

to case law. See United States v. Calandra,

414 U.S. 338 (January 7, 1974). We feel that this
is a matter that could be better handled by an ad-
visory committee note and thus avoid conflict with
the principle that an indictment shall be returned
only upon a showing of probable cause that a federal

offense has been committed.

Making Unauthorized Disclosure of Matters

Before Grand Jury.

We reviewed the suggested statute found on
page 32 of Professor La Fave's report to the Advisory
Committee which would make it an offense to knowingly
disclose matters appearing before the grand jury.

The two considerations which prompted the suggested




statute are (1) unauthorized disclosure is becoming
a serious problem, particularly with.;egard to grand
jury -inquiries focusing on‘publiq figures, and (2) the
limited reach of Rule 6(e) of the Fedérai Rules of
Criminal Procedure and the contempt poﬁer are not
adequate to deal effectively with unauthorized dis-
closure.
To illustrate the type of statute which would
be appropriate the Advisory Committee suggests the
following:
- (a) Whoever knowingly discloses any
matter occurring before any grand jury sum- r
moned by a court of the United States, or,
with intent that such disclosure be made,
commands, induces, entreats, OT otherwise
attempts to persuade another to make such
disclosure, shall be fined not more than
$500 or imprisoned not more than six months

or both.
(b) Subsection (a) shall not apply

to -
(1) disclosure to an attorney
for the govermment for use in the
performance of his duties;

(2) disclosure directed or

permitted by a court, or

-6-
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(3) disclosure by a witness who
has appeared before such grand jury
of any matter concerning Which the
witness has testified or produced
other information before the grand
jury.

(c) As used in subsection (b) -

(1) "attorney for the govern-
ment" includes the Attorney General,
an authorized assistant of the
Attorney General, a United States
Attorney, an authorized assistant
of a United States Attorney, and
such other governmental personqel
as are necessary to assist the
attorneys for the government in the
performance of their duties.

(2) '"disclosure by a witness"
includes disclosure by others of
matter the witness has previously
disclosed when made as a conse-
quence of such diéclosure by the
witness.

(d) Nothing contained in this sec-

tion shall be construed to affect the power




of the court to punish any person for

contempt for violation of any rule or

order of‘tﬁe court.

While ngafe of”the view that the matter of
disclosure By witnesses of testimony given before
a grand jury should be the subject of further
study, it is our present thinking that paragraph
(3) of subsection (b) of the above proposed
statute should be réviséd to require witnesses
not to disclose matters occurring before a grand
jury when specifically directed not to do so by the
court. If fequested, we are prepared to draft the
language to be employed for this suggested revision,
otherwise we are pleased to leave it entirely to

the discretion of the Advisory Committee.

ITEM III

Voluntary Surrender of Certain Sentenced

Offenders to Bureau of Prison Institutions

At the request of the Probation Committee we
reviewed its proposed statement of procedures to
provide for the voluntary surrender of selected
sentenced offenders to the Bureau of Prison Insti-

tutions (see Exhibit A attached hereto) and the
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proposed implementing legislation (see Exhibit B
attached hereto) which would provide a penalty for
failure of a convicted person to surrender himself
to the Attorney General when ordered to do so by
the court. We join in the recommendation of the
Probation Committee that the Conferénce approve
the proposed surrender frocedures and that it
recommend enactment of the proposed implementing

legislation.

ITEM IV

Report on the Operation of Rule 50(b) Plans

We respectfully submit as an appendix to this
report Exhibit D, a statistical analysis prepared
by the Administrative Office of the United States
Courts, which, on an accounting system based on
individual defendants rather than cases, reflects
that in the calendar year 1973 for defendants in
all districts the median time interval from the
time of the filing of the indictment or information
to the date of actual disposition is 3.9 months.
For disposition, where there is a dismissal or
acquittal the date of dismissal or acquittal is
used and for those convicted the date of the actual

sentence imposed by the court is used. While this




figure represents a slight increase over the median
time for the calendar year 1972 which .was 3.7
months,‘such increase is under§;§nd§ble and was to
be expected because of the‘subsgant}al change‘in
calendar mix that occurred bgtwggn 1972 and 1973.
The major changes in calendar mix were:
(1) The fact that in 1973 more than

2,000 cases of defendants charged with

violations of the immigration laws were

transferred from the district courts to

the magistrates. Prior to such transfer

and based upon repo?ts for the fiscal year

1971 (heretofore a11 accounting was on a

fiscal year basis) we know‘that the median

time for the disposition of these cases

was only 0.8 months. .As a supplement to

the report and as Exhibit D-1 we have

attached tabulations of ti@e intervals

from filing to disposition when all immi-

gration violators are eliminated for both

calendar years 1972 and 1973.

(2) The continued growth of drug-

related cases from 7,989 in 1972 to

8,181 in 1973. Such cases tend to drive

the median time interval upward. Yet

with two out of each ten filings comprising
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a drug offense, the median time of 3.3
months for marihuana violators. and 4.7
months for other drug violators in 1971
is probably on the low side in 1972 and
1973.

(3) Selective Service Act violators,
though dropping in filings, still com-
prise a large segment of the pending case
load, many of whom are fugitives, with a
resultant overall median time of 6.5
months. The time for filing to disposi-
tion for Selective Service Act cases under ’
present recording practices includes all
fugitivetiﬁe, On December 31, 1973, of
the 4,473 pending Selective Service Act
cases 72 percent were cases wherein the
defendants were fugitives.

When one considers that in the median time figure

2 [ e B s B e Y e Y s N e [ s Y o

of 3.9 months for the disposition of criminal cases

for all defendants we have a built-in period of approx-
imately one month from the time of conviction or plea
of guilty or nolo contendere to the time of sentence
and further consider that an almost equal period
transpires before the United States Attorney secures

authorization for dismissal from the Attorney General,

3

A

-

-11-




the time limits presently\being met for the dispo-
sition of criminal cases compares‘favorably with
those advocated by §ega;9:l§rvinvip S. 754, parti-
cularlyduringlthenfifstvtﬁrgg year§after enactment
(see Exhibit C attached hereto). m |

Because of the_change in the case mix between
1972 and 1973, reflected in part above, we feel that
it is too early to measure the effectiveness of the
50(b) plans and a more meanlngful measure can be
made at the close of the calendar year 1974 at

which time we can compare 1973 and 1974 by the same

controlled standards. We are satisfied that given

the "additional resources, personnel and facilities"

suggested by Senator Ervin, all of his speedy trial
objectives could be fulfllled under the Rule 50(b)
plans without the need of additional legislation.
The Committee noted with great interest and
with its approval the proposal of the Subcommittee
on Judicial Statistics which sets forth specific
procedures for the establishment of an inactive
suspense docket i
or by a general or administrative practice.

lishment of such jnactive suspense dockets would

materially and favorably affect the median time

-12-

n each district either by local rule

The estab-
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statistics for the disposition of criminal

cases. -

Respectfully submitted,

of the Criminal Law
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ion categories eliminate professionals

A
t temporary excuses (§ 1866(c) (1)),
) (3)) which removes them from con-

3

2xcuses for a sole proprietor. a more
, class eligible for excuses such as the

£4

ential to the operation of a business.
Jdse that said enterprise must close if
iry duty

yntain catch-all provisions not clearly
10f relate to any specific ¢lass or groui)
i be deleted from those plans which

T
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INISTRATION OF THE
" LAW

A

<.a,n, presented the report of the
rthe Criminal Law.

Wl
EGISLATION

™ previous day he had testified
_le Judiciary Committee on ‘he
>ng other things would provide
rrocess. Judge Zirpoli submitted
)peration of provisions of Rule
al Procedure and on his recom-
rirge the House Judiciary Com-
til the close of the fiscal year
e the effectiveness of the Rule
“n of criminal cases.

4
NTENCES

“the Committee favors the al-
nces provided by the proposed
! Rules of Criminal Procedure.
“;.(1) that the panel of review
Jistrict judges; (2) that mem-
ar as Is practicable in the dis-
'3) that the motion to review

.entence which may result in
thereof.
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59
GRrAND JURY

Judge Zirpoli advised the Conference that his Committee had
communicated to the Advisory Committee on Criminal Rules its
view that Rule 6(a) of the criminal rules should be revised to re-
duce the number of grand jurors (preferably not less than nine nor
more than 15, with the concurrence of two-thirds required for re-
turn of an indictment). The Advisory Committee was also told that
the Criminel Law Committee approved a recommendation to
amend Rule 6(e) to require the recording of all testimony and oral
statements before the grand jury although many members of the
Committee expressed serious reservations as to the wisdom of pro-
viding the alternative of electronic recording.

The Advisory Committee was also told that the Criminal Law
Committee favors amendment of Rule 7(g) to provide that a mo-
tion to dismiss the indictment may not be based upon the ground
that the indictment is not supported by sufficient evidence. The
Committee also favored legislation under study by the Advisory
Committee insofar as it would require witnesses not to disclose
matters occurring before a grand jury when specifically directed to
refrain from such disclosure by the court.

VOLUNTARY SURRENDER

Judge Zirpoli advised that his Committee, at the request of the
Probation Committee, had reviewed the proposed statement of pro-
cedures to provide for the voluntary surrender of selected sentenced
offenders to the Bureau of Prison’s institutions and the proposed
implementing legislation and it joined the Probation Committee
in recommending Conference approval.

COMMITTEE ON HABEAS CORPUS

The report of the Committee on Habeas Corpus was presented
to the Conference by its Chairman, Judge Walter E. Hoffman.

Judge Hoffman advised that the Committee had under consid-
eration. in cooperation with a committee from the Federal Judicial
Center. draft legislation dealing with “prisoner cases” filed under
Section 1983 of Title 42. United States Code. and related statutes.
This matter remains under study and will be the subject of a later

report.




MEMORANDUM
April 28, 1975

TO: Members of Advisory Committee on Criminal Rules
FROM:. Wayne LaFave

SUBJECT: Grand Jury Report

 Chairman Rodino of the House Committee on the Judiciary has

requested that our grapnd jury report be submitted to the Committee
about the middle of May so that it may be considered in. .connection

with various proposals pending before the Committee. The proposals ’

are contained in H.J.Res. 46; H.R. 1277; and H.R. 2986, .all of
which are enclosed. In addition, the Judicial COnference Committee
on the Administration of the Criminal Law, chaired by Judge Zirpoli,
wishes to comsider our grand jury report at its meetingin late
Mzy. For both of these reasoms, it is necessary to circulate a
revised version of the report to you at this time.

The enclosed report. consiets of those portions of the draft
approved or approved with revisions at our lagt meeting. I have
added an introduction, specific references to the  pending proposals
at apopropriate points, and also some new material at the end [items
(11}, (12) and (13) in Part Fivel. This latter material, while not
in the previous drcft, expresses the position taken by the Advisory
Committee in concurrmg in a resolution in opposition to H.R. 8461,
23d Cong., which is quite similar to present H.R. 1277.

Should you have any comments, criticisms or suggestions with
respect to the report, L would appreciate receiving them within
the next two weeks. -
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UNITED STATES DISTRICT COURT
NouTHERN DISTRICT OF éAufonxu

San FRANCISCO. CALIFCRNIA 94182

.’
EviuBTRS OF

ALFONSO J. ZIRPOLI
Ma2y 29, 1975

UNITLO STATLS oiLTRICT JUDCE

Honorable J. Edward Luzxbard
United States Circuit Judge
United States Court House
New York, New Tork 10007

Re: Grand Jury

Dear Ed:

We were delighted to have had the tenefir of the

work and views of the Advisory Cornmittee on Criminal

Rules on grand jury procedures expressed through
Judge Russell Smith and Professor laFave at our
Denver Cormittee meeting of May 23. In our coasi-
deration of the grand jury items on the agenda we
concluded wwith the following recoz=endations:

1. Size of the Grand Jury.

VWe 'approve the recormendation of your Cormittee that
Title 1€ U.S.C. secticn 3321 and Rule 6 of the Fed-
eral Rules cf Criminal Procedure be revicsed to provice
that the grand jury be reduced in size (preferably not

less than nine 2nd not more than ififteen) and that
concurrence by

-

We reccnmend tnat section 3321 of Title 18 U.S.C.
be revised to read us follows:

Every grand jury impaneled before any
district cour:t snall consist of not less
than nine sixteer ror more than fifteen
twenty-tnree persohs. If less than nine
sixteen of the persons summoned attend,
they shall be placed on the grand jury, and
the court shall crder the marshal to su==On
either immediately or for a day fixed,

two-thirds of the members thereof be
required f~r 2n indictmenl. The mechanics of such
statutory .e¢vision anc.change in Rule 6 should be so
timed that each beccmes effective on the sace dzate.



Honorable J. Edward Lumbard
Q \

from the body of the district, and not
from the bystanders, a sufficient nuzber
of persons to complete the grand jury.
Whenever a challe..ge to a grand juror

is allowed, and there are ncot in atten-
dance other jurors sufficient to complete
the grand jury, the court shall make’a
like order to the marshal to summon a
sufficient aumbar of persons for that
purpose.

The changes in Rule 6 should be as set forth in the
Report of your Cormittee at pages 3 and 4 thereof,
with the exceprion that we would prefer to have the
rule read:  "The grand jury shall consist of not

less than 9.16 nor wore than 15 23 uerbers," rather
than "not Tess than 9 16 nor more than 13 23 members.”

2. Rule 6(e).Recording qfiGrand Jury Proceedings.

We approve the recozmendation of your Comnittee that
Rule 6(e) (1) of the Federal Rules of Criminal Procedure
be amended to make the recordation of grand jury pro-
ceedings mandatory, but express serious reservation

as to the provision which would permit electronic re-
cording as an alternative to stenographic recording

' (page 13 of your Report). ‘

We also approve the suggested amendément to Rule 6(e) (2)
of your Ccmmittee relating to the secrecy ana disclocsure
