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CRIMINAL RULES COMMITTEE
MEETING

October 19-20, 1998
Cape Elizabeth, Maine

L PRELIMINARY MATTERS

L' A. Remarks and Administrative Announcements by the Chair

B. Approval of Minutes of April, 1998, Meeting in Washington, D.C.

C. Minutes of Standing Committee Meeting, June 1998.

L D. Criminal Rules Agenda Docketing.

AX' IIL CRIMINAL RULES UNDER CONSIDERATION

A. Rules Approved by Standing Committee Pending Before Judicial
Conference (Memo).

1. Rule 6. Grand Jury (Presence of Interpreters; Return of
Indictment)..

2. Rule 11. Pleas (Acceptance of Pleas and Agreements, etc).

3. Rule 24(c). Alternate Jurors (Retention During Deliberations).
L.

4. Rule 54. Application and Exception (Conforning Amendment).

B. Rules Approved by Supreme Court and Pending in Congress
(No Memo).

L 1. I Rule 5.1. Preliminary Examination; Production of Witness
Statements.

2. Rule 26.2. Production of Witness Statements, Applicability to Rule
5.1 Proceedings.

3 . Rule 31. Verdict; Individual Polling of Jury.

4. Rule 33. New Trial; Time for Filing Motion.
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5. Rule 35(b). Correction or Reduction of Sentence; Changed
Circumstances.

6. Rule 43. Presence of Defendant; Presence at Reduction or

Correction of Sentence.

C. Proposed Amendments to Rules of Criminal Procedure

1. Rule 10, Arraignment & Rule 43, Presence of Defendant.
Proposed Amendments to Permit Defendant to Waive Personal
Appearance at Arraignment and Plea (Memo).

2. Rule 12.2, Notice of Insanity Defense or Expert Testimony of
Defendant's Mental Condition. Proposed Amendment Re Notice

and Ordering Of Mental Examination For Defendant. (Memo).

3. Rule 26. Taking of Testimony. Proposed Amendment to Permit
Taking of Testimony from Remote Location. (Memo).

4. Rule 30. Instructions. Proposed Amendments Regarding Timing
Of Submission of Proposed Instructions And Preservation Of Error , a
(Memo). _ l

5. Rule 32. Sentence and Judgment. Proposal by Committee on
Criminal Law Regarding Disclosure of Presentence Reports.
(Memo).

6. Rule 32.2. Criminal Forfeiture. Reconsideration of Proposed
New Rule; Report of Subcommitee (Memo).

7. Rule 43. Presence of Defendant. Proposed Amendments re
Teleconferencing for Initial Appearance and Arraignment (Memo)

8. Rules Governing Habeas Corpus Proceedings; Report of
Subcommittee. (Memo)

D.. Rules and Projects Pending Before Advisory Committees, Standing
Committee and Judicial Conference

1. Rules Governing Attorney Conduct; Status Report

2. Electronic Filing of Comments on Proposed Rules Changes
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L E. Status Report on Proposed Restyling of Criminal Rules

F. Status Report on Legislation Affecting Federal Rules of Criminal
Procedure.

L IV. DESIGNATION OF TIME AND PLACE OF NEXT MEETING
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AlMINUTES [DRAFTI
of

THE ADVISORY COMMITTEE
on

FEDERAL RULES OF CRIMINAL PROCEDURE

April 27-28, 1998
PIC Washington, D.C.

The Advisory Committee on the Federal Rules of Criminal Procedure met at the
Thurgood Marshall Federal Judiciary Building in Washington, D.C. on April 27th and 28th
1998. These minutes reflect the discussion and actions taken at that meeting.

I. CALL TO ORDER & ANNOUNCEMENTS

r7m Judge Davis, Chair of the Committee, called the meeting to order at 8:30 a.m. on
Monday, April 27, 1998. The following persons were present for all or a part of the
Committee's meeting:

L Hon. W. Eugene Davis, Chair
Hon. Edward E. Carnes
Hon. George M. Marovich
Hon. David D. Dowd, Jr.
Hon. John M. Roll
Hon. Tommy E. Miller
Hon. Daniel E. Wathen
Prof. Kate Stith
Mr. Robert C. Josefsberg, Esq.
Mr. Darryl W. Jackson, Esq.
Mr. Henry A. Martin, Esq.
Mr. Roger Pauley, Jr., designate of the Asst. Attorney General for the Criminal

Division
Professor David A. Schlueter, Reporter

Also present at the meeting were: Hon. Alicemarie Stotler, Chair of the Standing
Committee on Rules of Practice and Procedure; Hon. William Wilson, member of the
Standing Committee and liaison to the Advisory Committee; Professor Daniel Coquillette,
Reporter to the Standing Committee; Mr. Peter McCabe and Mr. John Rabiej from the
Administrative Office of the United States Courts; Mr. James Eaglin from the Federal
Judicial Center; Mr. David Pimentel, Judicial Fellow at the Administrative Office; Mr.
Joseph Spaniol, Consultant to the Standing Committee; and Ms. Mary Harkenrider from
the Department of Justice. The attendees were welcomed by the chair, Judge Davis
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IL HEARING ON PROPOSED AMENDMENTS TO
TLE FEDERAL RULES OF CRIMINAL PROCEDURE

The Committee's regularly scheduled business meeting was preceded by a public
comment hearing on proposed amendments to Rules 11 and 32.2, during which the
Committee heard from four witnesses: Hon. Paul D. Borman (E.D. Mich.) who addressed
the proposed amendments to Rule 11;'Mr. Bo Edwards and Mr. David Smith, who spoke
on'behalf of the National Association -of Defense Lawyers on proposed new rule 32.2; and
Mr. Stephan Cassella who spoke on behalf of the Department of Justice on Rule 32.2. k I

II. APPROVAL OF MINUTES OF OCTOBER 1997 MEETING*

Judge Marovich moved that the Minutes of the Committee's October 1997
meeting in Monterey, California be approved. Following a second by Judge Roll, the
motion carried by a unanimous vote.

IV. RULES APPROVED BY STANDING COMMITTEE AND JUDICIAL
CONFERENCE AND PENDING BEFORE THE SUPREME COURT

The Reporter informed the Committee that at its January 1998 meeting, the
Standing Committee had approved and forwarded to the Judicial Conference the L
amendments to the following rules, which were also approved by the Judicial Conference
at its Spring 1998 meeting:

1. Rule 5.1 (Preliminary Examination; Production of Witness
Statements);

2. Rule 26.2 (Production of Witness Statements; Applicability to Rule
5.1 Proceedings);

3. Rule 31 (Verdict; Individual Polling of Jurors);
4. Rule 33 (New Trial; Time for Filing Motion);
5. Rule 35(b) (Correction or Reduction of Sentence; Changed

Circumstances); and,
6. Rule 43 (Presence of Defendant; Presence at Reduction

or Correction of Sentence).

* Although some items on the agenda were discussed out of sequence, these
Minutes reflect the Committee's discussion in the order the items were listed on its
Agenda. ,
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V. RULES PUBLISHED FOR PUBLIC COMMENT AND PENDING
FURTHER REVIEW BY ADVISORY COMMITTEE

The Reporter informed the Committee that it had received a total of 24 written
comments on the Committee's proposed changes to the following rules: Rule 6. Grand
Jury (Presence of Interpreters; Return of Indictment); Rule 7. The Indictment and
Information (Conforming Amendment); Rule 11. Pleas (Acceptance of Pleas and
Agreements, etc.); Rule 24(c). Alternate Jurors (Retention During Deliberations) Rule 30.V!,<> Instructions (Submission of Requests for Instructions); Rule 31. Verdict (Conforming
Amendment); Rule 32. Sentence and Judgment (Conforming Amendment); Rule 32.2.
Forfeiture Procedures; Rule 38. Stay of Execution (Conforming Amendment); and Rule
54. Application and Exception.

A. Rule 6. Grand Jury (Presence of Interpreters; Return of Indictment)

The Chair provided background information on the development of the
amendments to Rule 6, in particular the provision in Rule, 6(d) for providing for
interpreters in the grand jury deliberations. While the Advisory Committee had originally
proposed that only interpreters for hearing impaired grand jurors be permitted, the,

L Standing Committee had amended the Rule for publication to include all, interpreters, in
order to obtain public comment on the issue. The Reporte'r informed the Committee that
of the comments received on that proposal, several judges opposed the amendment on the
ground that 28 U.S.C., § 13850) requires that all petit and grand jurors must speak
English. Thus, to the extent that the proposed rule permits language interpreters to take
part in the deliberations, itris inconsistent with that statute.

Following brief discussion about extending the provision only to hearing and
-speech impaired jurors, Judge Carnes moved ,that the Rule be amended to provided for

,#46- only those interpreters., Judge Roll seconded the motion,1 which carried by a unanimous
vote.

With regard to the proposed amendment to Rule 6(f), which permits the
foreperson or deputy foreperson of the grandjury to return an indictment on behalf of the
grand jury, the Reporter noted that two commentators were opposed to the amendment
on the ground that it unnecessarily insulates the grand jury fromthe court. Judge Miller
seconded that view. Several other members indicated that although it might insulate the
jurors, the rule gives discretion to the judge to require the jurors to personally appear and
that it can be an effective cost and time-saving measure because the grand jurors do not
have to wait until" *judge is free from a busy docket to take the indictment.

Judge Dowd moved that the amendment be approved and forwarded to the
Standing Committee as published. Judge Roll seconded the motion, which carried by a 9
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to 2 vote.

B Rule 7. The Indictment and Information (Conforming Amendment).

The Reporter indicated that the Committee had received no written comments on
the proposed conforming amendment to Rule 7 regarding forfeitures vis a vis the ,
indictment. Judge Dowd moved that the amendment be approved and forwarded to the
Standing Committee as published. 'Judge Miller seconded the motion, which carried by a
vote of9to 2.

C. Rule 11. Pleas (Acceptance of Pleas and Agreements, etc.)

Following a brief discussion on the proposed amendment to Rule 1 l(a)(1), which K
is simply a technical change on the definition of an organizational defendant, Judge Dowd K
moved that the amendment be approved and forwarded as published. Following a second
by Judge Roll, the Committee approved the amendment by a vote of 9 to 2.

The Reporter informed the Committee that of those commenting on the proposed
change to Rule 1 1(c)(6)--which requires the judge to question an accused about any
provision in a plea agreement which requires the accused to waive an appeal or collateral
review of the sentence--a majority' opposed the' amendment, including several judges, the
NADCL, and a committee of the Aieirican College of Trial Lawyers. The gist of the
commentators' objections centers on opposition to the proposition that an accused could
be required to waive an appeal of his her sentence and that by amending the Rule, the I7
Committee is approving of that practice. The Chair indicated that the Committee could
add a disclaimer to the Note and Judge Marovich stated that the purpose behind the
proposal was to require a judicial inquiry into an existing practice in some districts, with or r
without the amendment. The discussion focused on the question of whether the practice
was authorized and the role of the Committee, if any, in commenting on the legality of
waiver provisions. Judge Canes observed that some of the commentators had opposed
the amendment to argue their substantive disagreement with the waiver provisions. He
thereafter moved that the published amendment be approved and forwarded to the
Standing Committee.- Judge Marovich seconded the miotion which carried by a vote of 9 F,
to 2. The Committee also directed the Reporter to include removal of the final two
sentences in the second paragraph of the Note'and include language to reflect that the
Committee did not intend to signal approval of wavier of appeal provisions.,

With regard to the proposed amendment 'to Rule 11 (le) the Reporter informed the
Committee that only a few commentators had addressed the change, including the
American Bar Association which believed the amendment would unduly bind the trial
court to sentencing guidelines. Following a brief discussion Mr. Martin moved, and
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lI Judge Miller seconded, to approve and forward the amendment as published. The motion
carried by a vote of 1 to 0. Judge Dowd moved that language be added to the

rq Committee Note which pointed out that the trial judge retains discretion to reject the plea
agreement. Professor Stith seconded the motion which also'carried by vote of I I to 0.

L D. Rule 24(c). Alternate Jurors (Retention During Deliberations)

The Committee was informed that only six commentators had provided comments
on the proposed amendment to Ruie 24(c) which would permit the judge to retain any
alternate jurors after the jurors retire for deliberations. Of those, three supported the

A' amendment while the NADCL and the ABA are opposed to the change because there is
currently no explicit provision in the rule permitting the judge to make substitutions after
the jury retires. Following brief discussion, Mr. Josefsberg moved, and Judge Dowd
seconded, that the Committee approve that amendment as published and -forward it to the

A- Standing Committee. The motion carried unanimously. The Committee also suggested
some changes to the Note regarding the interplay between Rules 23 and ,24.

E. Rule 30. Instructions (Submission of Requests for Instructions)

The Reporter informed the Committee that of the eight comments received on the
proposed amendment to Rule 30--which would permit the judge to require the parties to
submit their requested instructions pretrial. The amendment is opposed by the NADCL
but supported by the American College of Trial Lawyers.' The Reporter also indicated
that the Civil Rules Committee is currently working on amendments to Civil Rule 51, a
counterpart to Criminal Rule 30. That Committee was also considering possible
amendments to clarify the provisions in that rule concerning preservation of error vis a vis

Cl instructions. Following discussion by the Committee to the effec that it would be better
to hold Rule 30 and continue consideration of additional amendments, Judge Marovich
moved that the amendment be tabled discussion at the Commiftte's next meeting. Justice
Wathen seconded the motion, which carried by a vote of 94to 2. l,

F. Rule 31. Verdict (Conforming Amendment).

The proposed amendment to Rule 31(e), which conforms the rule to proposed new
rule 32.2 regarding forfeitures had received no comments. + Judge Dowd moved that the
amendment be approved and forwarded as published. Judge Miller second the motion
which carried by an 8 to 3 vote.

'AIe
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G. Rule 32. Sentence and Judgment (Conforming Amendment) 7
The Reporter informed the Committee that it had received no written comments r

on the amendment to Rule 32(d), which conforms that rule to new Rule 32.2 (forfeiture
procedures). Judge Dowd moved, and Judge Miller seconded, that the amendment be
approved and forwarded to the Standing Committee. That motion carried by a 9 to 2
vote.

H. Rule 32.2. Forfeiture Procedures.

Judge Dowd, chair of the Rule 32.2 Subcommittee, moved that the rule be r
approved and forwarded to the Standing Committee; Judge Miller seconded the motion.
Judge Dowd informed the Committee that the members of the subcommittee had focused
on several potential problem areas or questions regarding the proposed draft. He noted
that one of the key points was resolution of the right to jury trial, which -existed under the
current practice under Rule 3 1(e), which requires the jury to return a special verdict on the
issue of forfeiture. Several members responded by noting that the proposal was linked 6 7
with the Supreme Court's decision in Libretti v. United States, 116 S.Ct. 356 (1995).
Several members -read that case to say that there is no constitutional right to a jury trial in
deciding criminal forfeiture issues. Others questioned whether, even assuming that was
the Court's holding, it was wise to abrogate the existing system of involving the jury in the
decision. i

Other members raised concerns about the language in proposed subdivision (b)
which indicated that the defendant was not permitted to show that the property belonged
to someone else and that if no third party files a claim to the property to be forfeited, the j
rule assumes that the defendant's interest in the property was exclusive and the court
could forfeit the property in its entirety. Judge Dowd submitted additional language
proposed by the subcommittee which, Would address that issue. The new language, to be
inserted at subdivision (b) would require the court, if no third party filed -a claim, to
determine if the accused had an interest in the property and the extent of the defendant's
interest. The Committee agreed with the proposed addition. i

Mr. Martin indicated that he opposed the proposed rule. In his view, the rule
unnecessarily abrogated the right to jury trial.

Judge Stotler raised questions about whether the Federal Rules of Evidence
applied at the ancillary proceeding under (d)(1). Following brief discussion, the
Committee voted to add (d)(5) which would explicitly state that the ancillary proceeding is
not a part of sentencing. As such, the Rules of Evidence would apply. The Subcommittee
later submitted to the Committee proposed language which would clarify subdivision (f)
which spells out the procedures for forfeiting subsequently discovered property or

171
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substitute property.

The Committee voted 9 to 2 to approve new Rule 32.2, aseamended, and forward
it to the Standing Committee. The Reporter and the Subcommittee were asked to make

Lv the conforming changes to both the rule and the Note.

L Rule 38. Staymof Execution (Conforming Amendment).

The amendment to Rule 38, which conformsi the rule to proposed new Rule 32.2,
received no written comments. Judge Dowd moved that the amendment be approved and
forwarded to the Standing Committee. Ms. Harkenrider seconded the motion, which
carried by a vote of 9 to 2.

J. Rule 54. Application and Exception.,

Following a very brief discussion on the proposed amendment to Rule 54--a
technical conforming amendment--Judge Dowd moved that the amendment toRapproved

and forwarded to the Standing Committee. Judge Carnes seconded the motion which

carried by a unanimous vote of the Committee.

VI CRIMINAL RULES CURRENTLY UNDER CONSIDERATION
BY ADVISORY COMMITTEE

A. Rule 5(c). Initial Appearance Before the Magistrate Judge.
Proposed Amendment.

Judge Davis provided a brief overview of a proposed amendment to Rule 5(c)
which would permit a magistrate judge to grant a continuance in a preliminary
examination over a defendant's, objection. He noted that the Committee had previously
considered the matter at its April 1997 meeting and that because, the- amendment would
have directly contradicted 18 U.S.C. ~§ 3060, that.it had been referred to the Standing
Committee with a recommendation that the Committee take steps to initiate an I
amendment to the statute. The Standing Committee responded by referring the proposal
back to the Advisory Committee and indicating that the most appropriate method of
effecting a change would be to follow the procedures in the Rules Enabling Act. At its
October 1997 meeting, the Advisory Committeeidefeated a motion to amend Rule 5(c).
Although that position, was reported to the Standing Committee, the Judicial Conference
subsequently instructed the Advisory Committee to, propose an amendment.
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Following discussion on the proposed amendment, Mr. Martin moved that Rule V
5(c) be amended to permit a magistrate judge to grant a continuance in a preliminary
hearing, over the objection of the accused. Judge Miller seconded the motion, which
carried by a unanimous vote.

A discussion ensued addressing the issue of whether any proposed amendments C

should be published for comment in light of the fact that the Standing Committee's Style
Subcommittee is currently, working on restyling all of the Criminal Rules. A consensus
emerged that unless an amendment was essential, it should be deferred pending the r
restyling project rather than going through piecemeal publication and amendments.

B. Rule 10, Arraignment & Rule 43, Presence of Defendant.

The Reporter presented proposed amendments on Rules 10 and 43 which would
permit a defendant to waive personal appearance. The draft amendment would require the
accused to waive that appearance in writing and would require approval of the court. Mr.
Josefsberg moved that the draft be adopted and forwarded to the Standing Committee
with a recommendation that it be published for public comment. Mr., Martin seconded the
motion. During the discussion which followed, several members suggested that thiss
amendment should perhaps wait until the Committee could more fully consider a possible
amendment which would permit an accused to waive personal appearance for certain
pleas, eg., no contest pleas or pleas to a superseding indictment. The Committee voted
unanimously to table the proposal. Mr. Martin and Judge Miller will work with the
Reporter to consider additional amendments to the Rules.

C. Rule 12.2, Notice of Insanity Defense or Expert Testimony of
Defendant's Mental Condition. 0

The Reporter submitted to the Committee a draft amendment to Rule 12.2 which
reflected the Committee's discussions at its October 1997 meeting. Rule 12.2, would
accomplish two results. First, a defendant who intends to introduce expert testimony on L
the issue of mental condition at a capital sentencing proceeding would be required to give
notice of an intent to do so. And second, the rule would make it clear that the trial court
would have the authority to order a mental examination of a defendant who had given
such notice.

The Reporter indicated that following the October 1997 meeting, the Department L
of Justice had submitted suggested language which also included suggested procedures for
releasing the results of the examination to an attorney for the government before a guilty
verdict on a capital crime had been returned. any procedure short of sealing the results of
the examination might be appropriate. The Reporter continued by noting that he had C

-Eu,
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I, drafted some alternative language, which might better address the issue of disclosure of
the results of the examination--assuming that the Committee decides to permit some form
of early disclosure. He noted that the issue of disclosure raises several sub-issues: First,
what dangers, if any, might be presented by releasing the results of the examination before
the defendant has actually been convicted of at least one capital crime? Second, assuming
that early disclosure is permitted, what standards should be used, if any, in deciding
whether to release the results? Third, assuming early disclosure is permitted, should both
sides be permitted to request such? And fourth, if the court is to consider the issue of

r- whether the results of the examination will not tend to incriminate the defendant on the
question of guilt or innocence, see Rule 12.2(c)(i), should the defendant be permitted to
contest that averment. If so, wouldn't that require disclosure to the defendant beforehand?

Judge Carnes observed that currently, a court-ordered report is normally released
when it is completed. And Mr. Pauley noted that the draft rule conforms to the prevailing,
albeit limited, practice in the courts. Ms. HArkenrider discussed the various policy issues
underlying the proposal and the need for some clarification of the trial court's authority in
this area. During the discussion, several members raised concerns about the impact of the

L. proposed amendments on the accused's self-incrimination and due process rights.
Following additional discussion, a consensus emerged that further discussion of the
amendments should be deferred until the Committee's FaI1J998 mig: The Reporter

L was asked to research those constitutional qoncerns.

D. Rule 24(b)., Trial Jurors. Proposed Amendment to Equalize Number
of Peremptory Challenges.

Following a brief discussion about the background and history of various proposals
concerning equalization of the number of peremptory challenges, the Reporter explained
theproposedamendment-torRuler24(b)beforetheC Committee. Thatdraftreflectedthe
vote of the Committee at its October 1997 meeting that each side should be entitled to 10
peremptory challenges in a felony case; that would increase the number of challenges
available to the prosecution by four.]

Judge Dowd moved that the proposed amendment to Rule 24(b) be approved and
forwarded to the Standing Committee for publication. -Judge Roll seconded the motion.

Judge Wilson indicated that he was opposed to the amendment; in his view, theL amendment would give an advantage to the government and that the government does not
always use all of its peremptory challenges. Judge Roll commented that in his experience,

14-1 juries do not understand why the government has less challenges than the defense. Judge
Dowd favored the proposal but Professor Stith observed that there might be potential
problems. Mr. Josefsberg saw no problems with the current system and reminded the
Committee that during the trial, the government has other advantages in the adversarial

I,
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aspects of the trial; he did not see where the current allocation of peremptory challenges
disadvantaged the government. Judge Miller observed that providing for extra challenges
would probably increase the number of jurors required for the pool and that in turn could
increase trial costs.

Following additional brief discussion, the Committee voted 6 to 5 to approve the
amendment, with the understanding that it should be deferred for publication until the TI
restyling changes were also published--absent any compelling ineed for doing so sooner.

E. Rule 26. Taking of Testimony. Proposed Amendment to Permit
Taking of Testimony from Remote Location.

The Reporter explained the draft amendments to Rule 26 which would permit the
court to receive testimony from a remote location, via electronic video transmission. He
noted that two drafts had been presented; the first favored deposition testimony over
remote transmissions by requiring the court to first find "compelling circumstances" for
using the remote transmission. An alternative, draft, he noted, would place the remote (
transmission method on the same plane as a deposition. Thatjis, the court would only need
to first find that the witness was unavailable to testify in the court. Under both drafts the
court would be required to establish adequate safeguards for theitransmission. Judge
Carnes expressed concern about the definition of the term "compelling circumstances."
And Judge Roll asked what sort of safeguards the court might reasonably impose; the t
Reporter responded that taking steps to secure the transmissiononly for courtroom use L
would be an example. Mr. Pauley suggested that it would be hlpful to continue the
discussion at the Fall 1998 meeting. The Committee agreed.

F. Rule 32. Sentence and Judgment. Proposal by Committee on
Criminal Law Regarding Disclosure of Presentence Reports.

Judge Davis pointed out that the Judicial Conference's Committee on Criminal
Law is considering several options for dealing with disclosure of presentence reports to A

persons other the parties to the case. One of the options under consideration by that
Committee is the adoption of a model local rule on the topic. The issue apparently arose
from a question posed to the General Counsel's office. The question is whether any sort Lji
of rule or guideline should be promulgated which addresses the authority of the court to
release the otherwise confidential report to someone other than the parties. The Reporter I
added that although the Committee has not been presented with any specific, proposal for a ;I
local rule or a proposed change to Rule 32, the Committee might wish to at least take a,
position on whether it, at least in theory, supports such a change.

P , , .~~~~~~~~~~~~~~~~~~~~~~~~~
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Judge Roll indicated that he frequently receives requests for the presentence
reports; in those cases he redacts sensitive information from the report. Judge Davis
indicated that he disfavored use of a local rule; Ms. Harkenrider echoed that sentiment.
She stated that this sort of issue required a national rule which would insure greater
uniformity. Justice Wathen observed that the Committee should consider the issue of the
free flow of information from a federal court's file to a state court's file.

Following additional discussion, Judge Davis indicated that he would appoint a
subcommittee to study the question and inform Judge Kazen, Chair of the Criminal Law
Committee, of the Advisory Committee's discussion. He indicated that the matter would
be on the agenda for the Fall 1998 meeting.

G. Rule 32.1. Revocation or Modification of Probation or Supervised
Release; Correction of Terminology re Magistrate Judge.

The Reporter pointed out to the Committee that the proposed amendment to Rule
32.1 was purely technical and could wait until the restyling project was underway. The
Committee agreed.

H. Rule 41. Search and Seizure. Proposed Amendment Regarding
Warrant Based on Telephonic Statements by Affiant.

Judge Dowd suggested that the Committee consider a possible amendment to Rule
41(c)(2)(D). He informed the Committee that he had recently sat on acase at-the Sixth
Circuit in which there was no recording of the affiant's telephone call to the magistrate to
request a warrant as provided under Rule 41(c). The majority concluded that although the
requirements of that rule had been violated, that violation was not sufficient to suppress
the evidence which was discovered during the subsequent search. Judge Dowd indicated
that he had dissented in that case.

Judge Dowd noted that an amendment ,in 1977 originally included a requirement
that a transcript be made of the sworn oral testimony setting out the grounds for the
issuance of the warrant, that it be signed by the affiant in the presence of the magistrate,
and filed with the court. That requirement was apparently removed by Congress when it
reviewed the amendment under the Rules Enabling Act. He suggested that the Committee
consider placing that requirement back into Rule 41.

In the ensuing discussion, several members of the Committee observed that the
current rule provides for the issuing magistrate to certify the transcript of any telephonic
transmissions used to obtain a warrant and that requiring the afliant to appear personally
before the magistrate would impose another burden on affiants and magistrates.
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Following additional discussion, the Committee decided not to take any action to amend r
Rule 41 at this time.

L Rule 43. Presence of Defendant.

The Committee briefly discussed the issue of an accused waiving his or her
presence at entry of pleas, especially at those for superseding indictments. Mr. Martin and
Judge Miller agreed to study the matter further, with a view toward possibly adding this
matter to the Fall 1998 meeting agenda.

J. Rule 46. Release From Custody. Proposed Legislation K
Regarding Forfeiture of Bond for Reasons Other Than Failure
to Appear. L

Judge Davis informed the Committee that Representative Bill McCullum (Fla.) had
introduced H.R. 2134, "Bail Bond Fairness Act," which would amend Rule 46(e) to limit C
the authority to revoke bonds to those situations where a defendant has failed to appear.
Under current practice a magistrate or judge may impose conditions which are not limited
to failures to appear, e.g., to remain in particular location or to refrain from violating the L
law, etc. Judge Davis indicated that he had testified at hearings held by Representative
McCullum on the issue and that Mr. McCullum had subsequently agreed to delay any
further action on his proposal until the Advisory Committee had an opportunity to review
the matter under the Rules Enabling Act and decide whether to propose and forward to
the Standing Committee an amendment of its own.

Judge Miller stated that in response to a request from Judge Davis he had
conducted a poll of magistrate judges to determine the extent to which this might be an
issue. The results of that poll indicated that many do not use corporate sureties but
instead release a defendant on personal recognizance or when a friend or family member
posts personal property or signs an unsecured bond. Some do revoke bond for reasons
other than nonappearance. He indicated that in those districts the magistrates believe
strongly that holding a relative's or friend's assets insure compliance with release
conditions.

Professor Stith expressed the view that the statute does not authorize such use of
bonds but Judge Roll responded that his circuit has approved of the practice. Mr.
Josefsberg indicated that forfeiting bonds on conditions other than nonappearance
penalizes the -accused and whomever has posted the bond, in some cases family members.
Judge Miller opined that removing the option of forfeiting bonds for nonappearance would
get a negative reaction from magistrate judges and the defense bar. He note that such
procedures seem to be used in selected situations where the family of the accused is
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willing to take a risk and bear the burden on noncompliance with the conditions set by theLOM
magistrate.

Mr. Martin questioned whether a magistrate would realistically order forfeiture of
a family home if an accused failed to meet the conditions of release., He recognized that
the system tended to punish those friends and family members who have lost control overL., an accused. Judge Miller added that the practice had'apparently been approved in some
case law., Mr. Pauley indicated that if a forfeiture is later determined, to be inappropriate
there is a procedure for seeking remission. He, added that the Department of Justice
opposes the legislation and that permitting forfeiture for nonappearance can provide some
protection for victims, from defendants who do not fear going to jail. Mr. Josefsberg
expressed concern that there is' a real risk that family members orfrienids who have posted
bond will be harmed. He worried that some defernse counsel might simply tell a surety to
sign the bond without fully informing them of the problems that might follow if the
defendant violates conditions of the bond.,

Ms. Harkenrider expressed the view that threatening to forfeit a bond for having
unauthorized contact with victims is beneficial; Judge Roll responded that he did not see
witness intimidation as the real problem in these situations. Following additional brief
discussion, Judge Marovich moved that the Committee adopt the language suggested by
Congress--which would limit forfeiture of bonds to nonappearance only. Judge Roll
seconded the motion. That motion failed by a vote of 5 to ,6., Inadditional discussion, it
was agreed that the vote expressed the Committee's 'opposition (by a narrow margin) to

L, attempts to limit, the magistrate's ability to order forfeiture of bond for- conditions other
than nonappearance.

K Rule 49. Service and Filing of Papers. Proposed Amendment to
7 Provide for Facsimile Transmission of Notice.

The Reporter informed the Committee that it had received a recommendation that
Rule 49(c) be amended to permit courts to provide notice by facsimile transmissions.
Similar amendments would be made to Appellate Rule 3(d) and Civil Rule 77(d). Judge
Stotler informed the Committee that this proposal would probably require coordination

7 with the technology subcommittee of the Standing Committee and require uniformity of
language. She recommended that the item remain' on the Committee's continuing agenda.

L. Rules Governing Habeas Corpus Proceedings; Report of
Subcommittee.

Judge Carnes, chair of the habeas corpus rules subcommittee, reported that the
subcommittee and conducted a preliminary review of the Rules Governing § 2254
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Proceedings (State Custody) and § 2255 Proceedings (Federal Custody) and had prepared
a written report with recommendations. He indicated that the subcommittee had focused
not only on the potential inconsistencies in the time for filing responses, but also on the 7
question of whether the rules should applylto §'2241 proceedings. Following additional 11

discussion about other areas which might be studied, Judge Miller, a member of the
subcommittee, indicated that he would poll magistrate judgeson how they handle some of
the issues raised in the discussion. The Reporter also suggested the possibility of merging
all of the habeas rules into one set of rules. JudgeDavis indicated thatthe matter would
be on the'agenda for the Committee',s Fall 1998,meeting for 1"Aither discussion. '

1LE AN AND2 tT'' >'4s11r a ', ''IN

wIe RULES AND PROJECTS PENDING BEFORE STANDING
1COMMTTEE AND JUDICIAL CONFERENCE i

A. Rules Governing Attorney Conduct;, Possible Amendments to Rules
of Criminal Procedure.

Professor Coquillette, Reporter to the Standing Committee reported to the
Committee that the Standing Committee was seeking the Advisory Committee's input on
the adoption of a uniform set of rules to govern attorney conduct. That project had
originated from Congress' general concerns in 1988 that there be a uniform set of rules
governing local practice; that concern had led to what is referred to as the Local Rules
Project. The focus was now on the issue of governing attorney conduct. He provided a
brief overview of some Qf the problems that the federal courts and attorneys have faced in
determining what particular rule of professional responsibility, might control in a particular
instance. In particular he noted that the Department of Justice was interested in the issue r:
of uniformity, given the fact that its attorneys may be subjected to inconsistent or
conflicting rules of conduct.

He indicated that it appeared that there were basically three options for
proceeding. The first option would be to adopt a single federal rule which would provide
that the federal courts were bound by the state rules in which the court was located. That
option had been labeled as the "Dynamic Conformity Rule." The second option would be
to adopt a narrow set of core rules which would focus on particular federal court
problems and leave the remainder of the issues to be resolved under state standards. In his
view, this option would be narrower than what the federal courts currently have. The
third option would be to adopt a complete set of Rules Governing Attorney Conduct for
Federal Courts. So far, he said, there was not much support for this third option.

He suggested that the Committee consider several questions: First, which option
would it tend to favor? Second, if a set of rules were to be adopted, how might they be
incorporated, if at all, in the existing Rules of Procedure? And third, Lare there any
technical suggestions which might inform the process of drafting and adopting new rules? '
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He added that he envisioned the formation of a special ad hoc committee composed of
members from the Advisory Committees to consider the issues.

Several members recognized the problems that can arise at the trial court level and
endorsed the general idea of resolving the problem. Following additional discussion,
Judge Dowd moved that the Chair appoint two members to serve on an ad hoc committee.
Judge Miller seconded the motion, which carried by a unanimous vote. The Committee
took no position on whether to adopt a "dynamic conformity rule," a core set of rules, or
a complete set of rules governing attorney conduct.

B. Local Rules Project; Effective Date for Rules.

The Reporter provided background information on a pending proposal before the
Standing Committee that the respective rules of procedure be amended, in a uniform
fashion, to provide that local rules be made effective on a set date each year and that a
local rule not be effective until it had been received in the Administrative Office. Mr.
Rabiej reported that the other Advisory Committees had not yet approved any particular
language. It was decided to defer any further action on the matter pending the drafting of
specific, uniform language.

C. Electronic Filing of Comments on Proposed Rules Changes.

Mr. Rabiej informed the Committee that the other Advisory Committees had
approved a pilot program for receiving public comments on published rules via electronic
mail services. Following a brief explanation of how the program would operate, the
Committee approved the use of a two-year pilot program for receiving e-mail comments
on the criminal rules.

D. Criminal Rule 27. Proof of Foreign Record.

Judge Stotler informed the Committee that the Federal Rules of Evidence
Committee is considering an amendment to those Rules regarding proof of a foreign
record--a topic currently covered at Civil Rule 44 and indirectly Crimninal Rule 27. The
Criminal Rule simply incorporates the civil rule regarding proof of such records.
Following a brief discussion, it was the view of the Committee that the matter be
continued on its docket pending any proposed amendments from either the Civil Rules or
Evidence Rules Committee.
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E. Status Report on Proposed Restyling of Criminal Rules.

The Reporter indicated that the Committee had been informed by Judge Parker,
Chair of the Subcommittee on Style, that the subcommittee anticipated submitting its
proposed changes to the Rules of Criminal Procedure on December 1, 1998, The restyled
Appellate Rules are to go into effect on that same date, assuming that Congress makes no
changes to the rules.

VHL DESIGNATION OF TIME AND PLACE OF NEXT MEETING

The Chair reminded the Committee that its next meeting would be held on October A
19th and 20th in Maine.

IX. ADJOURNMENT V
The meeting was adjourned at 12:05 on Tuesday, April 28th, 1998'.

Respectfully submitted,

David A. Schlueter
Professor of Law
Reporter V

I'
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Meeting of June 18-19, 1998

Santa Fe, New Mexico

L DRAFT MINUTES

The midyear meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held in Santa Fe, New Mexico, on Thursday and Friday, June 18-19, 1998.
The following members were present:

Judge Alicemarie H. Stotler, Chair
Judge Frank W. Bullock, Jr.r Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch
Gene W. Lafitte, Esquire
Patrick F. McCartan, Esquire
Judge James A. Parker
Sol Schreiber, Esquire
Judge Morey L. Sear
Alan C. Sundberg, Esquire
Judge A. Wallace Tashima
Chief Justice E. Norman Veasey

L Judge William R. Wilson, Jr.

Deputy Attorney General Eric H. Holder, Jr. represented the Department of Justice and
attended part of the meeting. He was accompanied by Deborah Smolover and Stefan Cassella
of the Department. Judge John W. Lungstrum articipated as a liaison from the Court
Administration and Case Management Committee.

Providing support to the committee were: Professor Daniel R. Coquillette, reporter to
the committee; Peter G. McCabe, secretary to the committee; John K. Rabiej, chief of-the
Rules Committee Support Office of the Administrative Office of the United States Courts; and
Mark D. Shapiro, deputy chief of that office.

L
Representing the advisory committees were:

L Advisory Committee on Appellate Rules-
Judge Will L. Garwood, Chair
Professor Patrick J. Schiltz, Reporter

L Advisory Committee on Bankruptcy Rules
Judge Adrian G. Duplantier, Chair
Professor Alan N. Resnick, Reporter

Advisory Committee on Civil Rules -
Judge Paul V. Niemeyer, Chair

71 Professor Edward H. Cooper, Reporter

Abe
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Advisory Committee on Criminal Rules-
Judge W. Eugene Davis, Chair
Professor David A. Schlueter, Reporter

Advisory Committee on Evidence Rules-
Judge Fern M. Smith, Chair
Professor Daniel J. Capra, Reporter

Professor Richard L. Marcus, special reporter to the Advisory Committee on Civil
Rules, participated in the meeting and shared in the presentation of the advisory committee's
report.

Also participating in the meeting were: Joseph F. Spaniol, Jr. and Bryan A. Garner,
consultants to the conmmittee; Professor Mary P. Squiers, project director of the local rules
project; Thomas E. Willging and Marie Leary of the Research Division of the Federal Judicial
Center; and Jean Ann Quinn, law clerk to Judge Stotler.

INTRODUCTORY REMARKS

Changes in Committee Membership

Judge Stotler introduced Mr. McCartan and welcomed him to his first meeting as a
committee member. She reported that her own term on the committee and that of Mr.
Sundberg were due to expire on October 1, 1998. She expressed great satisfaction that the
Chief Justice had just named Judge Anthony J. Scirica to succeed her as committee chair on
October 1, 1998. She also congratulated Chief Justice Veasey on his imminent succession to V
the presidency of the Conference of Chief Justices. Following committee tradition, all the
members, participants, and observers introduced themselves in turn and made brief remarks. F

March 1998 Judicial Conference Action

Judge Stotler reported that the Judicial Conference at its March 1998 meeting had
adopted the recommendation of the Advisory Committee on Criminal Rules that the
Conference oppose pending legislation that would reduce the size of the grand jury. She
added that the Director of the Administrative Office had sent a letter on behalf of the
Conference to Representative Goodlatte, sponsor of the legislation, stating the reasons for
opposition. L

Judge Stotler stated that the Conference had discussed proposals to remove the current
prohibition in 18 U.S.C. § 3060 and FED. R. CRIM. P. 5(c) preventing a magistrate judge from
granting a continuance of a preliminary examination in the absence of consent by the
defendant. C7

0
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Although the Magistrate Judges Committee had recommended that the Conference
seek an amendment to the statute, it was suggested during Conference deliberations that the
better course would be to follow the rulemaking process and amend Rule 5(c). Judge Stotler
emphasized that this procedural matter had demonstrated the need for close coordination with
other committees of the Judicial Conference on legislative proposals.

Judge Stotler reported that she had written a letter to Mr. Mecham, Director of the
Administrative Office, expressing concern over a growing tendency in the Congress to pursue
legislation that would amenrd the federal rules directly or otherwise circumvent the Rules
Enabling Act. She noted, for example, that several provisions in the pending, comprehensive
bankruptcy legislation - especially sections dealing with bankruptcy forms reflected
unfamiliarity with the rule making process established by the -Act.

Judge Stotler said that she had acknowledged to Mr, Mecham the success of the
Administrative Office's legislative efforts to protect the rulemaking process and deflect
harmful statutory proposals. She had also urged greater interchange and dialog between the
Legislative Affairs Office of the Administrative Office and the, advisory committees, as well
as additional dialog with both members and staff of the Congress.'

Judge Stotler noted that Judge Niemneyer would represent the rules committees at the
June 29, 1998 meeting of the long range planning commritteeliaisons of the 'Judicial
Conference. She emphasized that defending the Rules Enabling Act process was a priority
goal of the committee's long range plan g process. Other long range planning priorities of
the committee included restyling the federal rules and addressing the impact of technology on
the rules.

Judge Sear reported that he had appeared at Judge Stotler's request on behalf of the
committee before the ad hoc committee of the Judicial Conference-studying: (1) the - -

respective mission and authority of the Federal Judicial Center vis a vis the Administrative
Office in education and training; and (2) the advisability of creating a special mechanism to

L resolve disputes between the two organizations. He stated-that the ad hoc committee had
emphasized that the Judicial Conference is the policy-making body for the judiciary, and that
the Federal Judicial Center is the judiciary's primary educational body, but that the'Adminis-
trative Office needs to maintain its own educational programs. He added that an interagency
coordinating committee of senior managers of the two agencies had been formed to resolve
disputes, but it was not expected that there would be a need for the committee to meet.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee voted without objection to approve the minutes of the last
meeting, held on January 8-9, 1998.
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REPORT OF THE ADMINISTRATIVE OFFICE

Legislative Report

Mr. Rabiej reported that 28 bills and three joint resolutions were pending in the
Congress that would affect the rules process. Summaries of each of the provisions, he noted, l
were set forth in the.agenda report, of the Administrative Office. (Agenda Item 3A) He added
that .11 letters had been sent to the Congress on these legislative provisions expressing the
views and concerns of thee rales committees,, and in some cases those of the Judicial.
Conference..

Mr. RabieJ stated that Judge Davis, chair of the Advisory Committee on Criminal
Rules, had testified before the House Judiciary Subcommittee on Crime on proposed
legislation that would amend FED. R. CRIM. P. 46 to authorize forfeiture of a bail bond only if
the defendant fials to appear as ordered by the court.

He reported that the House had passed H.R. 1252., Section 3 of that legislation, now
pending in a separate bill in the Senate, would authorize an interlocutory appeal of a decision
to grant or deny certification of a class action. He pointed out that Judge Niemeyer had
written to Senators Hatch and Leahy urging that they oppose section 3 on the grounds that: (1)
it would achieve substantially the same results as new Rule 23(f) approved by the Supreme
Court and due to take effect on December 1, 1998; and (2) itgsufferedfromlrafting problems
that would introduce corifUsion and generate satellite litigation. He expressed confidence that
if the legislatioi proceeded further section 3 would either be eliminated or, converted to a
provision accelerating the effective date of new Rule 23(f).

Mr. Rabiej noted that S. 1352, introduced by Senator Grassley, would undo the 1993
amendments to FED. R. Civ. P. 30(b) and take away from parties the-flexibility to use-the most
economical method of reporting depositions.

He pointed out that Judge Niemeyer had informed Representative Coble, chair of the U
House Judiciary Subcommittee on Courts and Intellectual Property, that the Advisory
Conmmittee on Civil Rules was planning to publish a proposed abrogation of the copyright
rules for comment. At Mr. Coble's request, though, the committee had decided to defer the K
matter for another year.

Mr. Rabiej reported that the committee had notified Senator Kohl that the advisory L
committee had completed its discussion of protective orders and had decided to oppose his
legislation that would require a judge to-make particularized findings of fact before issuing a
protective order under FED. R. Civ. P. 26(c). Mr. Rabiej also reported that the Administrative
Office was continuing to monitor a bill that would federalize most class actions.
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Administrative Actions

L Mr. Rabiej reported that the Administrative Office was ready to place proposed
amendments to the federal rules on the Internet for public comment. Some members
suggested that the bar should be informed through notices in legal journals and newspapers
about the opportunity to send comments electronically regarding the amendments on the
Administrative Office's home page.

REPORT OF THE FEDERAL J UDICIAL CENTER

Ms. Leary presented an update on the Federal Judicial Center's recent publications,
educational programs, and research projects. (Agenda Item 4) She noted that the Center had
conducted nearly 1,500 educational programs in 1997 that had reached 41,000 participants.
The number of people reached, she said, will increase as a result of the new programs being
developed for the Federal Judiciary Television Network.CI

She mentioned that the Center had more than 40 research programs pending and
referred specifically to two of them: (1) a study of mass torts, focusing on policy and case
management issues in the settlement of mass torts; and (2) a study on the use of expert
testimony, specialized decision makers, and case management innovations in the National
Vaccine Injury Compensation Program.

L REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Garawood presented the report of the advisory committee, as set forth in his
memorandum and attachments of May 12, 1998. (Agenda Item 5) -

Judge Garwood stated that the advisory committee had approved several proposed
amendments at its April 1998 meeting. But the committee had decided not to seek authority
to publish the proposals for comment. Rather, it would hold them for publication in 1999 or
2000.

Judge Garwood said that a great -deal of praise was due to Judge Logan for his
prodigious and very successful efforts in achieving a complete restyling of the appellate rules.

I_ He noted that the restyled rules had recently been approved by the Supreme Court and would
take effect on December 1, 1998.

L Professor Schiltz reported that the advisory committee was considering a number of
other potential changes in the appellate rules, but it wanted the bar to become familiar with the

r7 new, restyled appellate rules before requesting authority to publish any further proposed
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!
amendments. He added that several of the most recent changes approved by the advisory
committee were intended to address complaints by the bar about the proliferation of local
court rules. The advisory committee had decided to approve certain national provisions in
order to promote national uniformity.

He pointed out that the advisory committee was, very supportive of the concept of V
establishing a uniform effective date for all local rules. He added that it had approved a
proposed amendment to FED. R. App. P. 47(a)(1) that would establish an effective date of
December 1 for all revisions to local court rules. The amendment would allow a court to
establish a different effective date, for a specific rule onl)i if there were an "immediate need"
for the rule. It would also provide that a local rule may not take effect until it is received in q
the Administrative Office. He noted, however, that the Administrative Office wanted an
opportunityto study the likely administrative and logistical consequences flowing from the
proposal '

Professor Schiltz reported that the advisory committee had announced at the last g

Standing Committee meeting that its priority long-term project was to consider promulgating
uniform national rules on unpublished opinions in the courts of appeals. But, he said, that
after careful consideration, the matter was removed from the committee's agenda.

Professor Schiltz also reported that the advisory committee at its last meeting had
discussed the desirability of: (1) shortening the length of the Rules Enabling Act process; and
(2) permitting public comments on proposed rules amendments to be submitted to the
Administrative Office electronically through the Internet. He said that-the consensus of the
Advisory Committee on Appellate Rules was that the Rules Enabling Act process is too long,
but it did not have specific recommendations to shorten it. With regard to Internet comments,
the advisory committee favored the proposal.

He said that the advisory committee had also addressed whether there was a need for
national rules governing attorney conduct. He noted that a national standard of conduct was
set forth in FED. R. APP. P. 46, that the rule had worked well, and that the advisory committee L
was not aware of serious problems with attorney conduct in the courts of appeals. He added
that the advisory committee would be pleased to appoint members to serve on an ad hoc
committee to consider attorney conduct, but the committee had no special expertise in this
area. He also pointed out that some members of the advisory committee had expressed
reservations regarding the proposed draft, national rules on attorney conduct. He noted that
they were broad in scope, and some of them went beyond conduct related to federal court U
proceedings. They governed, for example, conduct in a law office, such as confidentiality of
client matters. Members of the advisory committee had also expressed concern as to possible
limits on the authori ty of the rules committee to promulgate rules in this area.

. .~~~~~~~~~<
£m
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Judge Stotler asked Judge Garwood and Professor Schiltz to share these comments and
any other reservations of the advisory committee with the reporters of the other rules
committees.

Professor Coquillette noted for the record that he personally did not advocate adoption
of the 10 illustrative federal attorney conduct rules. He noted that he had been asked as
reporter to prepare them only as a model of what national rules might encompass. He said that
any set of national rules that the Standing Committee might adopt could be narrower than the
10 draft rules. He added that there was substantial support for a single national rule or a very
small number of national rules.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

L Judge Duplantier presented the report of the advisory committee, as set forth in his
memorandum and attachments of May 11, 1998. (Agenda Item 6)

Rules Amendmentsfor Judicial Conference Approval

Judge Duplantier reported that the advisory committeemwas recommending that the
Judicial Conference approve proposed amendments to 16 rules. The proposals had been
published in August 1997. The advisory committee had considered the comments at its March
1998 meeting and was now seeking final approval of the amendments.

Professor Resnick stated that seven of the 16 amendments dealt with the issue of an
automatic 10-day stay of certain bankruptcy court orders which, if not stayed, could effectively
moot any appeal by the losing party. Three of the amendments dealt with narrowing certain
notice requirements. Several of the remaining amendments,, he said, involved technical

L matters.

I Jo l-DayStay Provision

FED. R. BANKR. P. 7062 and 9014

Professor Resnick explained that FED. R. BANKR. P. 7062, which applies to all
adversary proceedings, incorporates FED. R. CIV. P. 62 by reference and imposes a 10-day stay
on the enforcement of all judgments. The advisory committee would not change this
provision.

Bankruptcy Rule 9014 governs contested matters, which are initiated by motion. It
specifies that Rule 7062 (and Civil Rule 62) apply to contested matters, unless the court
directs otherwise. But Rule 7062 - the adversary proceeding rule -sets forth a laundry list
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of specific categories of matters, added piece by piece over the years, that are excepted from
the 1 0-day stay provision, all of them contested matters. <

Professor Resnick said that the current structure and interaction of these rules was
awkward, and it had caused problems in application. As a result, the advisory committee had
appointed an ad hoc subcommittee to take a fresh look at the operation and effect of the 10-
day stay on all types of contested matters.

After considerable study, the subcommittee and the full advisory committee concluded
that it was appropriate to restructure the rules and separate the procedures for adversary
proceedings from those for contested matters. First, it had decided to eliminate from Rule
9014 the reference to FED. R. BANKR. P. 7062 (and Civil Rule 62). Second, it would remove
the list of excepted contested matters from Rule 7062. As a result, the rules would provide
that orders in contested matters - unlike orders in adversary proceedings - would become C

effective upon issuance, and there would be no 10-day stay.

The committee decided, however, that there were a few types of contested matters to
which the 10-day stay should apply as a matter of policy. Professor Resnick explained that the
committee had concluded that it was best to relocate the stay provisions for these matters to
the specific rules governing these contested matters.

FED. R. BANKR. P. 3020
l

Professor Resnick noted that Rule 3020 governs confirmation of a plan. He explained
that the law today is ambiguous as to whether the court's confirmation order is stayed
automatically. The advisory committee would amend the rule to make it clear that an order
confirming a plan is stayed for 10 days after the entry of the order to allow a party to file an
appeal. He added, though, that a bankruptcy judge would have discretion not to apply the 10- T_
day stay in an individual case, or to shorten the length of the stay.

FED. R. BANKR. P. 3021

Professor Resnick stated that the proposed change in Rule 3021 was a technical
amendment conforming to amended Rule 3020 and the 10-day stay of an order confirming a
plan.

FED. R. BANKR. P. 4001

Professor Resnick stated that the proposed amendment to Rule 4001, dealing with
relief from the automatic stay under section 362 of the Bankruptcy Code, was the most
controversial proposal contained in the package of published amendments. He explained that,
under the proposed revision, the parties would have 10 days to file an appeal from a judge's

L
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order granting a motion for relief from the automatic stay unless the judge ordered immediate
enforcement.

He noted that the advisory committee had received 13 letters during the public
comment period addressing this provision, the majority of which had expressed opposition to
the amendment. Several commentators were concerned that it would not be fair to give a
debtor - whose request to life the automatic stay under section 362 of the Bankruptcy Code
is denied by the court - an additional automatic 10 days enjoyment of the premises or
automobile that is the subject of the lift-stay motion. Professor Resnick said that the advisory
committee had debated the merits of the matter carefully and had voted to proceed with the
amendment on the merits. He added that the moving party may always ask for immediate

L; enforcement of an order lifting the stay, and the court has authority to include a provision for
immediate enforcement in its order.

FED. R. BANKR. P. 6004

Professor Resnick explained that Rule 6004 governs court orders authorizing the use,
sale, or lease of property. He said that the most common use of the rule involves application
by the debtor to sell assets out of the ordinary course of business. He reported that the

L advisory committee concluded that this was the type of order that should be stayed for 10 days
to allow the losing party to file an appeal. The 10-day stay was necessary because otherwise
the holder of the property could sell it immediately to a good faith purchaser and effectively
moot any appeal.

FED. R. BANKR. P. 6006
L

Professor Resnick said that the advisory committee proposed a similar provision in
Rule 6006. He explained that the assignment of an executory contract was akin to a sale -of

L property under Rule 6004, and an order authorizing the assignment should be stayed for 10
days to allow an appeal before the assignment is consummated.

Professor Resnick said that the proposed amendments to rules 3020, 3021, 4001, 6004,
and 6006 were based on considerations of fundamental fairness. The advisory committee was
aware of the need for finality of judgments but, on balance, it believed that it was necessary to
establish a presumption of a 10-day stay in these discrete categories of contested matters in

,- order to prevent a party's right of appeal from being mooted.

Some of the members expressed concern over the proposed amendments on the ground
that they would delay time-sensitive matters and shift the burden from the losing party to the
successful moving party. They stated that in ordinary civil litigation, there are not the same
time-sensitive considerations as in bankruptcy.



fl

June 1998 Standing Committee Minutes - DRAFT Page 10

Professor Resnick explained that ordinarily in civil cases there is a 10-day stay of all
judgments. The proposed amendments to the bankruptcy rules, however, would provide a gT,
general rule that there is no 10-day stay in contested matters. But the above amendments to t.,J
Rules 3020, 3021, 4001, 6004, and 6006 were designed as specific exceptions to the general
rule. Moreover, the moving party can always ask the judge to waive the 1 0-day stay on the C

grounds that there is time sensitivity mi a given case. In other words, in the specified excepted 9l
categories of contested"matters the proposed amendments give the losing party 10 days to
appeal the judgment, as under FED. R. CIV. P. 62.

Thelcoimmittee approved the proposed amendments to Rules 3020, 3021, 4001,
6004, and 6006 by a vote'f 8 to 4. It approved all the other proposed amendments
without objection. lI

B. Other Proposed Amendments

FED. R. BANKR. P. 1017

Professor Resnick stated that Rule 1017 currently provides that when a motion to
dismiss is made - either for failure of the debtor to file schedules or for failure to pay the
filing fee - the clerk must send notice of the motion to all creditors. He explained that the
advisory committee had been asked by the Administrative Office to save money by
considering limits' on the amount of noticing to be performed by the clerk. The proposed
amendment would have the clerk serve notice of the motion only-on the debtor, the trustee,
and such other entities as the court may direct.

A new subdivision 1017(c) would be added to specify the parties Who are entitled to L
receive notice of the motion to' dismiss. Professor Resnick explained that without the new
subdivision there would be a gap in the rules, in that there would be no way to ascertain who
must receive notice of the motion.

Professor Resnick pointed out, however, that in the new "litigation package" of
amendments recommended by the advisory committee for publication, the substance of Rule
1017(c)'would be moved to Rule 9014 as part of a general restructuring of the rules dealing
with litigation and motion practice. Accordingly, if the litigation package were to become law
on schedule,' the new subdivision 1 017(c) would remain in effect for only one year.

The advisory committee, he said, was very sensitive to the general policy of avoiding
frequent changes in the rules, especially when changes are proposed in the same rule.
Nevertheless, if the litigation package were not to become law, the change in Rule 1017(c)
would be needed permanently.

1li
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FED. R. BANKR. P. 1019

Professor Resnick stated that Rule 1019 governs conversion of a case from chapter 11,
12, or 13 to chapter 7. He noted that there is uncertainty in practice as to what document
should be filed by one seeking to recover preconversion administrative expenses. Therefore,
the advisory committee would amend subdivision (6) to specify that a holder of an
administrative expense claim incurred after commencement of the case but before conversion
must file a request for payment under section 503 of the Code, rather than a proof of claim.
Notice of the conversion would be given to the administrative expense creditors.

He noted that the advisory committee had made a change in the rule following the
public comment period by deleting a deadline for filing requests for payment of preconversion
administrative expenses that would be applicable in all cases. Instead, the rule would have the
court fix the deadline.

FED. R. BANKR. P. 2002

Professor Resnick reported that the proposed change in Rule 2002(a)(4) conformed the
rule to the changes proposed in Rule 1017.

FED. R. BANKR. P. 2003

Professor Resnick stated that Rule 2003(d) deals with disputed elections of chapter 7
trustees. He explained that Rule 2007.1 - which governs disputed, elections of chapter 11
trustees - was better written and clearer. Accordingly, the advisory committee had chosen to
conform the language of Rule 2003 to that of Rule 2007.1.

FED. R. BANKR. P. 4004

Professor Resnick reported that the language of Rule 4004(a) would be amended to
clarify that a complaint objecting to discharge must be filed within 60 days after the first date
set for the meeting of creditors, whether or not the hearing is held on that date. Rule 4004(b)
would be amended to specify that a motion to extend the time for filing a complaint objecting
to discharge must be "filed," rather than "made."

FED. R. BANKR. P. 4007

Professor Resnick explained that Rule 4004 governs denial of a discharge, while Rule
4007 governs the dischargeability of a particular debt. He said that the proposed changes in
Rule 4007 were parallel to those proposed in Rule 4004.
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FED. R. BANKR. P. 7001

Professor Resnick pointed out that under the present rule, a request for injunctive relief
requires the filing of an adversary proceeding. But in practice an injunction is often embodied
in a chapter 11 plan, and adversary proceedings are not in fact commenced. The advisory
committee proposed conforming the rule to the practice and provide explicitly that an
adversary proceeding is not necessary to obtain injunctive or other equitable relief, if that
relief is specified in a chapter 9, 11, 12, or 13 plan.

Professor Resnick stated that Department of Justice representatives had expressed
reservations to the advisory committee that the proposed amendment did not provide adequate
procedural protections to all parties that might be affected by injunctive relief. They
suggested, for example, that injunctive relief provisions might be embedded in plans that
parties would likely not see or recognize in the absence of an adversary proceeding.

Deputy Attorney General Holder and Professor Resnick added that the Department had
been discussing the matter with the advisory committee. As a result, its initial objections had
now been withdrawn with the understanding that Mr. Kohn of the Department would be
presenting the advisory committee at its October 1998 meeting with proposed procedural
protections for inclusion in other bankruptcy rules.

FED. R. BANKR. P. 7004

Professor Resnick stated that the proposed change in Rule 7004(e) would provide that
the 10-day limit for service of a summons does not apply to service made in a foreign country.

FED. R. BANKR. P. 9006

Professor Resnick reported that the proposed change in Rule 9006(b), governing time,
was a purely technical amendment that had not been published for public comment. He
explained that the rule currently provides that a court may not enlarge the time specified in
Rule 101 7(b)(3). But since the advisory committee would abrogate Rule 1017(b)(3), the
cross-reference in Rule 9006 would need to be eliminated.

The committee approved the proposed amendments without objection. It further
voted to approve the amendment to Rule 9006 without publication.
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Amendments for Publication

Aa: Litigation Package

Judge Duplantier reported that the Federal Judicial Center, at the request of the
advisory committee, had conducted an extensive survey of the bench and bar in 1995 inquiring
as to the effectiveness of the Federal Rules of Bankruptcy Procedure. The survey results had
indicated general satisfaction with the rules, but had identified motion practice and litigation
in connection with "contested matters" as areas of significant dissatisfaction that needed
improvement.

He added that the bar had complained that the national rules had left too many
procedures for handling contested matters to local variation. Some of the local rules,
moreover, are inconsistent with the national rules. Many local rules, for example, require a
response to a motion, even though the national rules do not require a response. In addition,
the national rules specify that a motion must be served five days before a hearing on a motion.
Local rules, however, often specify different time frames.-

The advisory comnittee, accordingly, undertook to address in a comprehensiveL manner the problems of litigation and motion practice. Judge Duplantier stated that the
project had proven to be very complex and controversial. The committee had appointed a
special subcommittee, which worked for two years to produce a package of proposed
amendments. In turn, the full advisory committee addressed the proposals at four meetings,
and it had approved a package of amendments that it believed would provide substantially
better guidance and national uniformity for the bar. He added, however, that two members of

L the advisory conmittee had dissented on the proposals, largely on the grounds that they
believed that litigation and motion practice should be left to local practice.

Professor Resnick added that the terminology currently used in the Federal Rules of
Bankruptcy Procedure is confusing. He pointed outthat the proposed amendments would not
affect "adversary proceedings," which are akin to civil law suits in the district courts and are

L governed largely by the Federal Rules of Civil Procedures. Rather, they would govern the
handling of proceedings that are presently called "contested matters."

__ "Contested matters," generally, are proceedings commenced by motion that initiate
litigation unrelated to other litigation that may be pending in a bankruptcy case. But they areL not akin to the kinds of motions filed in the district courts, which typically involve matters
within a pending civil action. Rather, they embrace such subjects as the rejection of an
executory contract, relief from the automatic stay, requests to obtain financing, and the

L appointment of a trustee in a chapter 1 1 case.
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Professor Resnick said that the purpose of the proposed amendments is to provide
greater guidance and uniformity in handling these important matters. At the same time, the r
amendments would allow more routine, non-contested matters to be resolved quickly, and
normally without a hearing. The advisory committee's general restructuring would, thus,
create three principal categories of bankruptcy proceedings: (1) adversary proceedings,
governed by Part VII of the rules; (2) motions, governed by amended Rule 9014; and (3) Li
applications, governed by amended Rule 9013.

The proposed amendments to Rules 9013 and 9014, he said, constituted the heart of

the proposed package of amendments.

FED. R. BANKR. P. 9013

The amended Rule 9013 would establish a new category of proceedings called
"applications," consisting of the 14 specific categories of matters set forth in subdivision
9013(a). These proceedings are normally non-controversial and unopposed, and the rule
would allow them to be handled quickly and inexpensively. Included, for example, are such
matters as motions to jointly administer a case and motions for routine extensions of time.

Rule 9014 would be the default rule. Accordingly, if a matter were not specifically
listed as an application in subdivision (a), it would be governed by Rule 9014 or another rule
expressed designated in Rule 9014(a).

Subdivision 9013(b) sets forth the requirements for requesting relief by application,
and subdivision (c) specifies the manner of service. An application need not be served in
advance and may be served at the same time that it is presented to the court. Service may be

made in any manner by which a motion may be served under the bankruptcy rules, including
service by electronic means, if authorized by local rule. Professor Resnick pointed out that the -

provision for electronic service represented an advance over FED. R. BANKR. P. 5005, which U
authorizes electronic means only for the filing of papers with the court.

A member of the committee asked why the advisory committee had chosen the term
"application," rather than "motion." He pointed out that FED. R. Civ. P. 7 states explicitly that
"an application for an order shall be by motion." Professor Resnick responded that the civil
rules and the bankruptcy rules simply do not use the same terminology. He noted that a
difference is made in bankruptcy between applications and motions. An application, in effect,
is something less significant than a motion.
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L FED.R.BANKR.P.9014

Professor Resnick explained thatRule 90l44 as amended, would create a new category
of proceedings called "administrative proceedings." They include more complex matters than
applications and are more likely to be contested. Yet they do not require all the procedures of
adversary proceedings under Part VII of the bankruptcy rules.

K Subdivision 9014(a) carves out certain proceedings from the scope of Rule 9014,
L! including involuntary bankruptcy petitions, petitions to commence an ancillary proceeding

under section 304 of the Bankruptcy Code, bankruptcy appeals,-adversary proceedings, andr - motions within adversary proceedings.

Professor Resnick stated that Rule 9014(b) provides that a request for relief in an
administrative proceeding must be made by written motion entitled an "administrative
motion." Unless made by a consumer debtor, the motion must be accompanied by supporting
affidavits.

Rule 9014(c) governs service and provides that a copy of an administrative motion
must be served at least 20 days before the hearing date on the motion. A response to the

L motion must be filed at least five days before the hearing. These dates currently are governed
by local rules, which vary substantially from district to district. The proposed amendment to
Rule 9014(c) also specifies the entities that must receive notice of the motion. Service may be
made by any means by which a summons may be served or by electronic means if authorized
by local rule., If the respondent fails to respond to the motion, the court may issue an orderL without a hearing.

Professor Resnick said that subdivision 9014(h) provides that the discovery provisions
of the Federal Rules of Civil Procedure would be made applicable in administrative -

L proceedings, with two exceptions: (1) the initial disclosure provisions of FED. R. Civ. P.
26(a); and (2) the requirement of a meeting of the parties under FED. R. Civ. P. 26(f). In
addition, the 30-day time periods specified in the civil discovery rules, i.e., FED. R. CIV. P.

L 330(e), 33(b)(3), 34(b), and 36(a), would be reduced to 10 days in order to expedite the
processing of administrative proceedings.

L Under subdivision 9014(i), witnesses would not be brought to an initial hearing.
Professor Resnick explained that local rules of court currently contain great variations on this
point. Under the proposed national rule, the court would conduct a hearing on the specified

L hearing date to determine whether there is a material issue of fact or law. The judge at thatL time would determine whether there is a need for an evidentiary hearing.

The amended rule provides that no testimony may be given at the initial hearing unless
the parties consent or there is advance notice. If the court finds that there is an issue of fact,
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the hearing becomes a status conference. The evidentiary hearing would be held at a later
date. The rule, however, provides exceptions for certain time-sensitive matters, such as relief
from the automatic stay and preliminary hearings on the use of cash collateral, or obtaining
credit.

Professor Resnick pointed out that the proposed new subdivision 9014(j) would make
FED. R. CIV. P. 43 inapplicable at an evidentiary hearing on an administrative motion. The
advisory committee, he said, had decided as a matter of policy that live testimony, rather than
affidavits, should be required at the hearing. He added that new subdivision 9014(1) specifies
several of the Part VII adversary proceeding Ples that would apply to administrative
proceedings.

Finally, subdivision 9014(o) would operate as a safety valve and would authorize the
court, for cause, to change any procedural requirements of the rule. But it requires the court to
give the parties notice of any proposed changes in the requirements.

OTHER RULES

Professor Resnick reported that the advisory committee had determined that a few
proceedings in the bankruptcy courts simply did not fit well into one of the three major
categories of adversary proceedings, administrative motions, and applications. Therefore, it
had excluded these proceedings from Rule 9014(a) and would have them governed by other
specific rules. He offered as examples FED. R. BANKR. P. 2014, which would prescribe special
procedures for the employment of an attorney, and FED. R. BANKR. P. 3020, which would
govern the confirmation of a chapter 11 plan.

Professor Resnick explained that most of the remaining amendments in the litigation
package were conforming changes to accommodate the provisions of Rules 9013 and 9014. - -

Judge Duplantier asked the Standing Committee to approve:

(1) publishing the proposed litigation package, consisting of amendments to
FED. R. BANKR. P. 1006, 1007, 1014, 1017, 2001, 2004, 2007, 2014, 2016,
3001, 3006, 3007, 3012, 3013, 3015, 3019, 3020, 4001,6004, 6006, 6007, 5

9006, 9013, 9014, 9017, 9021, and 9034;
(2) publishing the accompanying commentary to the amendments, entitled,

Introduction to Preliminary Draft of Proposed Amendments to the Federal
Rules of Bankruptcy Procedure Relating to Litigation and Motion Practice, as
a guide 'to bench and bar; and

(3) providing a five-month public comment period from August 1, 1998, to
January 1, 1999. . .~~~~~~~~~
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Professor Resnick noted that the litigation package included amendments to 27
different rules. He said that the volume of the changes made it difficult to follow without an

L explanation focusing on the heart of the changes, set forth in Rules 9013 and 9014. Therefore,
the advisory committee's accompanying commentary had been prepared to assist the Standing
Committee and the public during the publication period. It was not intended to become a
permanent committee note.

The committee approved the litigation package and the accompanying
commentary for publication without objection. It also approved the proposed five-
month public comment period without objection.

Other Rules Amendments

Judge Duplantier reported that the advisory committee recommended publication of
changes in several other rules, three of which deal with providing notice to government
entities.

Government Notice Provisions

r FED. R. BANKR. P. 1007

Professor Resnick stated that Rule 1007 requires the debtor to file schedules and[7 statements. The proposed amendments to Rule 1007(m) would provide that if the debtor lists
a governmental unit as a creditor in a schedule or statement, it must identify the specific
department, agency, or instrumentality of the governmental unit through which it is indebted.

L Failure to comply with the requirement, however, would not affect the debtor's legal rights.

V FED. R. BANKR. P. 2002 -

Professor Resnick stated that when the government is a creditor, the debtor must mail
notices both to the pertinent government department and the United States attorney. He noted
that the Department of Justice had complained that the United States attorney normally
receives notices, but frequently does not know which government agency is involved.
Accordingly, the proposed amendment to Rule 20020)(5) would require that the appropriate
governmental department, agency, or instrumentality be identified in the address of any notice
mailed to the United States attorney.

L FED. R. BANKR. P. 5003

[7 The proposed amendments to Rule 5003, dealing with records kept by the clerk, would
require the bankruptcy clerk to maintain a register of the mailing addresses of federal and state
governmental units within the state where the court sits.
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Professor Resnick stated that concern had been expressed that if updates to the register

were too frequent, lawyers might not have the latest edition at hand. Pending legislation in the

House of Representatives would require the clerks to maintain a register and update it
quarterly. The advisory committee, however, had decided that annual updates were sufficient.

The proposed amendment would not require the clerk to list more than one mailing

address for any agency. But the clerk may do so and include information that would enable a

user of the register to determine which address is applicable.

The mailing address listed on the register would be presumed conclusively to be the

correct agency address. But failure by the debtor to check the register and use the proper

address would not invalidate a notice if the agency in fact received the notice. Thus, the

register would serve as a "safe harbor." A debtor who used it would be protected, and a
debtor who did not would act at its own peril.

Other Provisions

FED. R. BANKR. P. 1017 K
The proposed amendment to Rule 1017, dealing with dismissal or conversion of a C

case, would authorize the court to rule on a timely-filed request for an extension of time to file 4

a motion to dismiss a case for substantial abuse, whether or not it ruled on the request before

or after expiration of the 60-day deadline specified in the rule.

FED. R. BANKR. P. 2002 r
Professor Resnick explained that the proposed amendment to Rule 2002(a)(6), dealing

with notices, would provide an adjustment for inflation. Under the current rule, notice of a

hearing on a request for compensation or expenses must be given if the request exceeds $500.

The rule has remained unchanged since 1987. The advisory committee would raise the
threshold amount to $1,000. F

L.
FED. R. BANKR. P. 4003

Professor Resnick said that the proposed amendment to Rule 4003, dealing with L
exemptions, was very similar to that proposed in Rule 1017. A party currently has 30 days to

object to the list of property claimed as exempt by the debtor unless the court extends the time V
period. Case law has held that the court must actually rule on the extension request within the FJ

30-day period. The amendment would permit the court to grant a timely request for an
extension of time to file objections to the list, as long as the request is made within the 30-day L <
period.

C
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FED. R. BANKR. P. 4004

Professor Resnick explained that the proposed change to Rule 4004, dealing with the
grant or denial of discharge, is a technical one, designed to conform to the proposed change in
Rule 10 17(e),. It would provide that a discharge will not be granted if a motion is pending
requesting an extension of time to file a motion to dismiss the case for substantial abuse.

The committee voted to approve the above amendments for publication without
objection.

ProposedAmendments to the Official Forms

OFFICIAL FORMS 1 AND 7

Professor Resnick stated that the reasons for the proposed changes to the Official
Forms were set forth at Tab 6D of the agenda book.

The committee voted to authorize publication of the amendments to the Official
Forms without objection.

National Bankruptcy Review Commission Recommendations

Professor Resnick reported that the advisory committee was studying the
recommendations contained in the October 1997 report of the National Bankruptcy Review
Commission. He noted that the report was more than 1,300 pages long and contained 172
recommendations, some of which called specifically for changes in the Federal Rules of
Bankruptcy Procedure and were addressed to the advisory committee.

Judge Duplantier noted that the Committee on the Administration of the Bankruptcy
System was taking the lead for the Judicial Conference in preparing and coordinating
responses to the Commission's various recommendations. It had referred a number of
recommendations to the Advisory Committee on Bankruptcy Rules, which in turn had decided
that it would not take a position on any Commission recommendations that called for
substantive changes in the Bankruptcy Code as a precedent to rules amendments. Several of
the recommendations however, called on the advisory committee to make changes in the rules
and forms independent of legislative action. The advisory committee concluded that the
appropriate response was to recommend that the provisions of the Rules Enabling Act be
followed with regard to such rules-related recommendations.

Professor Resnick also pointed out that many of the Conmmission's recommendations
called for substantive changes in the Bankruptcy Code. In addition, he said, comprehensive
bankruptcy legislation is pending in the Congress that would change many of the substantive
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provisions of the Code. He said that legislative enactment of these provisions would require
the advisory committee to draft amendments to the bankruptcy rules to implement the
statutory changes.

Judge Sear moved to adopt the recommendations of the advisory committee regarding
the report of the National Bankruptcy Review Commission. The committee voted to I
approve the recommendations without objection.

Informational Items LK

Judge Duplantier reported that the advisory committee had considered the issue of
establishing a uniform effective date for local rules. It concluded that the issue was not very C
important, but that if a single date were chosen, it should be December 1 of each year. It also
concluded that a safety valve should be provided in the rule to take care of emergencies and
newly-enacted legislation. J

Professor Resnick reported that the advisory committee had considered the proposal to
pennit the public to comment on proposed rule amendments by e-mail. It favored
implementing the proposal for a trial period, but was of the view that e-mail comments should
be treated the same as written comments. L

REPORT OF THE ADVISORY COMMITTEE ON- CIVIL RULES

Judge Niemeyer presented the report of the advisory committee, as set forth in his
memorandum and attachments of May 18, 1998. (Agenda Item 7)

Amendments for Judicial Conference Approval - 7

FED. R. Civ. P. 6

Professor Cooper reported that the proposed change to Rule 6, dealing with computing
time, was purely technical. He explained that a conforming amendment was needed in Rule
6(b) to reflect the abrogation of Rule 74(a) in 1997. The rule would be amended to delete its
reference to Rule 74(a). He added that since the change was technical, there was no need to L

publish it for public comment.

FoRM 2

Professor Cooper reported that paragraph (a) of Form 2 sets forth an allegation of
jurisdiction founded on diversity of citizenship. It asserts that the matter in controversy
exceeds $50,000. But the governing statute, 28 U.S.C. § 1332, had been amended to raise the

L:
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diversity jurisdiction threshold amount to its current level of $75,000. The advisory
committee recommended that the language of Form 2 be amended to refer to the statute itself,
rather than to any specific dollar amount.

Professor Cooper added that the advisory committee was of the view that this, too, was
a technical change that did not require publication.

The committee approved the amendments to Rule 6 and Form 2 without
objection and voted to forward them to the Judicial Conference without publication.

Amendments for Publication

Discovery Package

Judge Niemeyer reported that the advisory committee had been debating discovery
issues for several years. Among other things, it had considered proposed amendments to
FED. R. Civ. P. 26(c) as an alternative to pending legislation that would narrow or restrict the
use of protective orders. More importantly, the committee had to address the impact on the
district courts of the expiration of the Civil Justice Reform Act of 1990. Specifically, it had to
decide whether the 1993 amendments to the civil rules - largely inspired by the Act and
authorizing local variations in pretrial procedures - should be continued permanently or
amended in certain respects.

The advisory committee had appointed a special discovery subcommittee - chaired
by Judge David F. Levi and staffed by Professor Richard L. Marcus as special reporter - to
study these issues and to take a comprehensive look at the architecture of discovery itself.
Judge Niemeyer said that the subcommittee had been asked to address such matters as whether
discovery is too expensive in light of its contribution to the litigation process. And, if it is too
expensive, are there changes that could be made that would preserve the existing system,
which promotes disclosure of information, yet produce cost savings? He added that the
subcommittee had also been asked to consider restoring greater national uniformity to the
rules by eliminating or reducing local "opt out" provisions authorized by the 1993
amendments.

Judge Niemeyer reported that the advisory committee had conducted an important
conference at Boston College Law School with leading members of all segments of the bar,
interested organizations, the bench, and academia. It had also asked the Federal Judicial
Center to conduct a survey of lawyers on discovery matters. The data from that survey
showed that about 50% of the cost of litigation is attributable to discovery, and that in the
most complex cases that percentage rises to about 90%. The lawyers responded that discovery
was very expensive, and 83% of them stated that they favored certain changes in the discovery



I

June 1998 Standing Committee Minutes - DRAFT Page 22 .

rules. In particular, they expressed support for providing: (1) greater access to judges on
discovery matters, and (2) national uniformity in procedures.

Judge Niemeyer reported that there had been a consensus among the participants at the is

Boston College conference that:

1. Full disclosure of relevant information is an important element of the American
discovery system that should be preserved. ,q

2. Discovery works very well in a majority of cases.

3. In those cases when discovery is actively used, both plaintiffs and defendants
believe that it is unnecessarily expensive. Plaintiffs complain that depositions
are too numerous and expensive, and defendants complain most about the costs
of document production,,including the costs of selection, review to avoid L
waiver of privileges, and reproduction.

4. Where initial mandatory disclosure is being used, it is generally liked and is K
generally seen as reducing the cost of litigation.

5. National uniformity is strongly supported, and the local rule options authorized
by FED. R. CIV. P. 26 should be eliminated.

6. The cost of discovery disputes could be reduced by greater judicial
involvement.

7. The costs of document production are attributable in large part to the review of
documents necessary to avoid waiver of the attorney-client privilege. - Costs -

could be reduced if there could be a relaxation of the waiver rules for discovery
purposes. (The advisory committee, however, was initially of the view that
because privileges are generally governed by state law, it might be difficult to 7,
address this matter through the federal civil rules.) Gi

8. Discovery costs could be reduced by imposing presumed limits on the length of _

depositions and the scope of discovery, particularly with regard to the LJ

production of documents.

9. An early discovery cutoff date and a firm trial date are the most effective ways {

of reducing costs. (The advisory committee concluded, however, that this
matter could best be addressed by the Court Administration and Case E
Management Committee and by education ofjudges, rather than by rule
amendments.)

Kr
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L Judge Niemeyer stated that the special- discovery subcommittee had considered a wide
variety of ideas and had presented the advisory committee with several different options. The

L central goal was to reduce the costs of discovery without undercutting the basic principles of
open disclosure of relevant information. The advisory committee considered all the
alternatives and concluded that any package of amendments that it would propose should be
designed to enjoy general support from both plaintiffs and defendants.

He added that the political aspects of changes in the discovery rules were very
important. Plaintiffs and defendants simply do not agree on some procedural matters.
Nevertheless, the advisory committee was of the view that the package it had selected was
very well balanced and fairly addressed the concerns of both sides. Judge Niemeyer reported
that the advisory committee had chosen to proceed with proposals on which the vote was
unanimous or represented a strong majority. On close votes, the committee either dropped the
proposal or modified it to satisfy a significant majority.

Judge Niemeyer explained that the package adopted by the advisory committee did not
7 reduce discovery. Rather, it would narrow attorney-managed discovery and make some of it

court-managed discovery. The committee's proposal would limit attorney-managed discovery
under FED. R. CIV. P. 26(b) to any matter, not privileged, that is relevant to a claim or defense
of a party. Broader discovery of matters relevant to "the subject matter involved in the
pending action" would still be available to the parties, but only on application to the court.

L A proposed amendment to FED. R. CIV. P. 34(b) would authorize the court to limit
discovery or require the party seeking discovery to pay part or all of the reasonable expenses
incurred by the responding party. Judge Niemeyer reported that the special discovery

L subcommittee had recommended placing that provision in Rule 26, but the full advisory
committee decided to retain it as an amendment to Rule 34. It also decided to include a note
on the matter in the publication and invite public comment on the proper placement of the

provision.

One of the members expressed strong opposition to the proposed changes, especiallyL the amendment limiting the scope of attorney-managed discovery, and he described the
amendments as "revolutionary." He said that they would "throw out" the present discovery

r system, which was well understood by the bar and had worked very well, and replace it with a
L system that required judges, rather than lawyers, to make discovery decisions. He also

strongly objected to the amendment to Rule 34 authorizing the court to order cost sharing,
which he described as "cost shifting." He predicted that defense lawyers would routinely
challenge discovery requests by plaintiffs and seek to shift the costs of discovery to the
plaintiffs.

Professor Cooper stated that the discovery subcommittee had not been discharged. It
would continue to consider other matters, including the advisability of providing limited initial

L
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disclosure of documents without waiving attorney-client privileges in order to reduce the
burdens of document production and a presumptive age limit on the production of documents.
It would also, explore whether it would be practicable to develop discovery protocols or
guidelines for various kinds of civil cases. ,

Professor Cooper also reported that the advisory committee had decided not to proceed L
further with proposals to amend the protective order provision of FED. R. Civ. P. 26(c).

Several members of the committee complimented the advisory committee and its 19
discovery subcommittee on producing a well-researched, carefully-crafted, and objective
package of amendments that, they, said, managed to accommodate many, difficult and
competing considerations and, achieve national uniformity,. They said that although they might Li
have reservations about individual provisions in the proposed discovery package, they favored
publication of all the proposed amendments.

Judge Niemeyer asked Professor Marcus to describe the proposed amendments to each
of the rules. ,

J ~~~~~~~L
FED. R. Civ. P. 5

Professor Marcus stated that the proposed amendment to Rule 5(d) would provide that
discovery materials need not be filed until they are used in a proceeding or the court orders
that they be filed. He explained that the rule had been amended in 1980 to authorize a court to C

order that discovery materials not be filed with the clerk of court. Before that time, they had L
been filed routinely with the courts.

He reported that by the late 1980's about two thirds of the district courts had L
promulgated local rules prohibiting the filing of discovery materials generally. The Standing
Committee's Local Rules Project had concluded that these rules were inconsistent with the I,
national rules but had suggested consideration of amendment of the national rule. He added
that the Judicial Council of the Ninth Circuit had recently recommended that Rule 5(d) be F

amended to authorize local rules to prohibit the filing of discovery materials, but the advisory l
committee had decided not to pursue that course of action.

Instead, the advisory committee had decided to propose a national rule that would XJ

excuse the filing of discovery materials and supersede existing local rules. The proposed Rule
5(d), which includes disclosures under Rule 26(a)(1) or (2) as well as discovery information, 7
would provide that these materials "need not be filed." The committee note makes it clear that
deposition notices and discovery objections would be covered by the rule. But medical
examinations under Rule 35 would be unaffected by the amendment. Professor Cooper added
that although discovery responses need not be filed under the proposed amendment, they could
be filed if a party wished to file them.

;I
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Some members of the committee stated that clerks of court were experiencing serious
space problems and that the filing of discovery materials would create burdens and costs for
the courts. They suggested that the national rule be amended to prohibit the filing of all
discovery materials except with court permission. Professor Marcus responded that public
access to discovery materials was a controversial matter. Moreover, some lawyers wanted to
reserve the opportunity to file certain materials with the clerk.

r Judge Niemeyer noted that when Rule 5(d) had been amended in 1980, the press had
hLg expressed opposition on the grounds that the amendment would restrict its access to "court

records." He added that the advisory committee had been concerned that a national rule
7 banning the filing of discovery materials might provoke similar controversy and impede

eventual passage of the amendment. Accordingly, it had decided to make only a modest
change that would allow, but not require, parties to file materials.

Several members of the committee stated, however, that there was no requirement that
discovery materials be made public, since they are not part of the public record unless actually
used in a case. Justice Veasey moved to substitute the words "must not be filed" for the words

TV "need not be filed" in line 7 of the proposed amendment to Rule 5(d). The committee voted
r to approve the substitution without objection.

Two of the members suggested that the proposed amendment include a provision
placing an explicit responsibility on attorneys to preserve discovery materials. Other members

L stated, however, that local rules and case law adequately cover this matter.

The committee approved the proposed amendment for publication with one
objection.

FED.R.Crv.P.26
i,.

Professor Marcus reported the advisory committee had decided as a matter of policy to
seek national uniformity in the rules regarding initial disclosures under Rule 26(a). He

L pointed out that mandatory disclosure was a controversial matter among the bench and bar,
with strong views expressed both for and against it. He said that the advisory committee had
considered three options: (1) to make the current Rule 26(a)(1) mandatory in all districts; (2)
to abrogate Rule 26(a)(1) and preclude initial disclosure everywhere; or (3) to fashion a form
of disclosure that would be nationally acceptable.

L The advisory committee chose the third course. To that end, the proposed
amendments to Rule 26(a)(1) would limit a party's disclosure obligation to materialsL "supporting its claims or defenses." Professor Marcus emphasized that-the revised rule would
promote national uniformity by eliminating the explicit authority of a court under the current
rule to opt out of the disclosure requirements by local rule.

L
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Two members questioned whether the phrase "supporting its claims or defenses" was
broad enough to cover information that controverted an opponent's claims or defenses. They
noted that this issue had been addressed in the committee note, but suggested that more
comprehensive language might, be incorporated inthe rule itself Professor Cooper responded
that the advisorycommittee had delibet rely chosen the language tobbe consistent with
laiiguage already used elsewhere in the discovery rules.t He pointed out, fort example, that K
FED. R. Civ. P. 26(b), which defines the scope of discovery, refers only to " claims and
defenses." He added that claims and defenses includes denials, but not ieaching materials. -LI

One of the membbe,rs suggested publishing ,alternafive lang e on the scope of
disclosvre and soliitting public comment on the two version. lJudge, N~emeyer responded that K

,the advisory commee wass of the 'view that dnly one version should be published for
comment.

Professor Mar'cus stated that subparagraph 26(a)(1)(E) sets forth a list of 10 categories K
of civil actions that would be exempt from the initial disclosure requirements of the rule. He
explained that discovery would be an unnecessary burden in these types of cases. He also C

pointed out that, after consulting, with the chair and reporter Lof the Advisory Cornmittee on Ld
Bankruptcy Rules, the two bankruptcy exceptions set forth as items () and (ii) in the
subparagraph were unnecessary. Accordingly, Judge Niemeyer, Professor Cooper, and n
Professor Marcus suggested eliminating them from the proposed amendment.

Some of the members asked whether the list of exemptions in Rule 26(a)(1)(E) was K
accurate and complete. Professors Marcus and Cooper responded that the advisory committee
expected to use the public comment process to refine the list further. They noted that the
publication would flag the issue and ask for public comment on whether the types of civil
cases listed were proper for exclusion, whether they were properly characterized, and whether
other categories of cases should also be excluded. --

Professor Marcus pointed, out that the parties would be given 14 days, rather than 10
days, following the conference of attorneys under Rule 26(f) to make the required disclosures. r
Later-added parties would have to make their disclosures within 30 days, unless a different Li
time were set by stipulation. And minor changes would be made in paragraphs 26(a)(3) and
(4) to conform with the proposed changes in Rule 5(d) on the filing of disclosure materials. K

Professor Marcus said that the proposed amendments to Rule 26(b)(1) would limit
attorney-controlled discovery. But the court would have authority to permit discovery beyond
matters related to the claims or defenses of a party. The language would be amended to make L!
it clear that evidence sought through discovery must be relevant, whether or not admissible at
trial. He pointed out that a new sentence had been added at the conclusion of paragraph (b)(1)
to call attention to the limitations on excessive or burdensome discovery imposed by
subdivision 26(b)(2)(i), (ii), and (iii). , m~~

Ko
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E~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
Professor Marcus pointed out that the amendments to Rules 26(d) and 26(f), dealing

with the timing and sequence of discovery and the conference of the parties, were linked. The
language of both provisions would be amended to exclude "low end" cases, i.e., the categories
of cases exempted from initial disclosure requirements under Rule 26(a)(1)(E). He added that
the amended rule would require that the conference of the parties under Rule 26(f) be held
seven days earlier than currently in order to give the court more time to consider the report
and plan arising from the conference. The amended rule would no longer require a face-to-
face meeting of parties or attorneys, but a court could by, local rule or order require in-person

participation.

The committee approved the proposed amendments, with the change to Rule
26(a)(1)(E) described above, for publication with one objection.

K FED. R. Civ. P. 30
Professor Marcus stated that Rule 30(d)(2) would be amended to limit the duration of

depositions. Unless otherwise authorized by the court or stipulated by the parties and the
wL deponent, a deposition would be limited to one day of seven hours. The rule would also be

amended to include non-party conduct within the rule's prohibition against individuals
impeding or delaying the examination.

Some of the members expressed doubts that a uniform limit on the length of7 depositions would be effective in practice, especially in multi-party cases. They noted that
many variables had to be considered, and attorneys often do not have control over the course
of their own depositions. They suggested that time limits on depositions would be difficult to

L regulate by rule and would best be left to the attorneys and discovery plans. Professor Marcus
responded that there had been a strong majority on the advisory committee for making the
change. Many attorneys have complained that overlong depositions result in undue-costs and

L delays. Professor Cooper added that Rule 26(b)(2) currently authorizes a court to impose
limits on the number and length of depositions. Moreover?, a court would retain the power to
extend a deposition on a party's request.

One member recommended that the amended rule require that the party taking the
deposition notify the deponent 10 days in advance which documents owuld be the sugject of
interrogation, that the moving party send the deponent pertinent documents in advance, and
that the deponent be required to read the documents before taking the deposition. Some of the
members agreed with the substance of the recommendation, but they suggested that the matter
was one that should be left to good practice and trial strategy, rather than national rule. Judge
Niemeyer added that the member's point was well taken, but that lawyers had told the
advisory committee that the problem of unprepared witnesses rarely arose with experienced
attorneys. In addition, there was a concern that deponents would be swamped with unrealistic
volumes of documents submitted to protect any possible opportunity for use. Therefore, the
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advisory committee had decided not to include in the amendments an express requirement that
the deponent read certain documents in advance.

The committee approved the proposed amendments for publication by a vote of L
6to 4.

FED. R. Civ. P. 34

Professor Marcus stated that the proposed amendment to Rule 34(b) would provide
that when a discovery request exceeds the limitations of Rule 26(b)(2), the court could limit L
the discovery or require that the requesting party pay part or all of the reasonable expenses of
producing it.'

One of the members strongly objected to this provision, stating that it would be used
routinely by defense counsel to shift costs to plaintiffs, thereby driving many poor or
economically-limited litigants out of the court system. He said that it would alter the entire
philosophy of federal practice and should be rejected. He added that the courts already had the
power to limit discovery and should not be given the authority to impose costs on the parties
requesting discovery, except in very large cases.

But another member disagreed, countering that the "discovery" problem was real and
needed to be addressed. He said that the proposed advisory committee amendment was
neutral and applied equally to defendants and plaintiffs." Hee added that it was inappropriate to
characterize it as an attempt to drive poor litigants out of the court system.

One member observed that the proposed amendments to Rules 26(b) and 34(b) would
establish two different regimes of discovery, which might be denominated as "regular
discovery" and "supplemental discovery." The former would be self-executing and without -
cost to the requesting party. The latter, though, would require court approval and could entail
the payment of costs by the requesting party. Judge Niemeyer agreed with this
characterization.

Judge Niemeyer added that the advisory committee would invite public comment on
whether the cost-bearing provision was properly placed as an amendment to Rule 34(b) or
should be added to Rule 26(b)(2), dealing with discovery scope and limits. L

The committee approved the proposed amendments for publication by a vote of
7to3. i

.. . .~~~~~
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FED. R. CIv. P. 37

Professor Marcus pointed out that the proposed change in Rule 37, dealing with
sanctions, would add a cross-reference to Rule 26(e)(2). This would close a gap left by the
1993 amendments to the rules and authorize sanction power for failure to supplement
discovery responses.

The committee approved the proposed amendment for publication without
objection.

Service on the United States

Judge Niemeyer reported that the advisory committee had received a request from the
Department of Justice to allow additional time for the government to respond in cases when an
officer or employee of the United States is sued in an individual capacity for acts or omissions
occurring in connection with the performance of official duties. The committee agreed with
the Department's position and recommended publishing proposed amendments to Rules 4 and
12.

FED. R. Civ. P. 4

Professor Cooper stated that when an officer of the United States is sued in an
individual capacity, the proposed rule would give the officer 60 days in which to answer.
Subparagraph 4(i)(2)(A) would govern service in cases when an officer of the United States is
sued in-an official capacity. Subparagraph 4(i)(2)(B) would govern service of an officer sued
in an individual capacity for acts or omissions incurring "in connection with the performance
of duties on behalf of the United States." Professor Cooper pointed out that the quoted
language had been crafted carefully with the assistance of the Department of Justice and was

'designed to avoid using existing terms such as "color of office" or "scope of employment" or
"arising out of the employment," because these terms had developed particular meanings over
time.

Under subparagraph 4(i)(2)(B), when a federal officer or employee is sued in an
individual capacity for acts or omissions occurring in connection with duties performed on
behalf of the United States, service must be effected on both the officer or employee and the
United States. The advantage of requiring service on the United States is that under
Department of Justice regulations, the Department ordinarily defends officers sued
individually if their acts were committed in the course of business.

Professor Cooper explained that new subparagraph 4(i)(3)(B) would allow a
reasonable time to correct a service defect. ThusS if a plaintiff served only the affected officer

L.q
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or employee, additional time would be provided to correct the defect and effect service on the
United States. [7

Deputy Attorney General Holder stated that the rule was beneficial and would provide
a single set of clear and understandable rules to govern all suits against the United States. 7

FED. R. CIv. P. 12

Professor Cooper stated that the proposed changes to Rule 12, dealing with defenses
and objections, would provide that a response is due by the United States or an officer or
employee sued in an individual capacity within 60 days after service. He added that the
Department of Justice needed 60 days to determine whether to provide representation to the
defendant officer or employee. Thus, the response time would be the same, whether the
officer or employee were sued in an individual capacity or an official capacity.

The committee approved the amendments to Rules 4 and 12 for publication
without objection.

Informational Items
L

Judge Niemeyer provided the committee with a status report on the work of the
Working Group on Mass Torts. He said that the issues raised in mass tort litigation were very
complex and controversial, and the working group had conducted meetings with some of the
most experienced judges, lawyers, and academics in the country. He added that the group was
planning on producing a report that would describe mass-tort litigation and identify problems F
that may deserve legislative and rulemaking attention. He expressed the hope that the report L
could also present a preliminary blueprint for action by identifying the legislative and
rulemaking steps that might be taken to reduce the problems. He expected that the working
group force would file a draft report in time for consideration by the Standing Committee at its
January 1999 meeting.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Davis presented the report of the advisory committee, as set forth in his
memorandum and attachments of May 15, 1998. (Agenda Item 8)

Rules Amendments for Judicial Conference Approval

Judge Davis reported that the Standing Committee had approved publication of
proposed amendments to eight rules and the addition of one new rule at its June 1997 meeting.
The advisory committee had considered the public comments at its April 1998 meeting and Li

L
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had conducted a public hearing addressing the proposed amendments on Rule 11 pleas and
criminal forfeiture.

FED. R. CRIM. P. 6

Judge Davis stated that there were two amendments proposed in Rule 6, dealing with
grand juries. The first, in subdivision 6(d), would authorize the presence of interpreters during
deliberations to assist grand jurors who are hearing or speech impaired. He explained that
under the current rule, no person other than the grand jurors themselves may be present during
deliberations.

LI As authorized for publication by the Standing Committee, the rule had been broader in
scope and would have allowed all types of interpreters to be present with the grand jury. But
comments were received that it would not be legal to have interpreters assist jurors who do not

Lo speak English, since 28 U.S.C. § 1865 requires that all grand jurors and petit jurors speak
English. Accordingly, the advisory committee modified the amendment to permit only
interpreters assisting hearing or speech impaired grand jurors to be present during
deliberations and voting.

K The second amendment would modify subdivision 6(f) to permit the grand jury
foreperson to return the indictment in open court. The present rule requires that the whole
grand jury be present for the return.

L
The committee approved the proposed amendments without objection.

L FED. R. CRIM. P. 1 1

Judge Davis and Professor Schlueter pointed out that three -changes were proposed in -

Rule I 11 governing pleas. The first would make a technical change in subdivision 11 (a) to
conform the definition of an organizational defendant to that in 18 U.S.C. § 18.

The second change would amend Rule 11 (e)( 1) to reflect the impact of the Sentencing
Guidelines on guilty pleas. It would recognize that a plea agreement may specifically address
a particular sentencing guideline, a sentencing factor, or a policy statement accompanying a
sentencing guideline or factor. The proposed change would distinguish clearly between a plea
agreement under subparagraph 1 l(e)(l)(B), which is not binding on the court, and one under
subparagraph 11 (e)(1)(C), which is binding once it is accepted by the court.

Some members of the committee expressed concern that the proposal would remove
the court farther from the sentencing process and give greater authority to the United States
attorney and defense counsel. They pointed out, for example, that a judge might accept a plea
initially, but later be required to reject it when the facts become known. The case, then, would
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have to be tried after considerable delay. Professor Schlueter responded that the advisory
committee wanted only to address the reality of the current practice, under which the parties
reach an agreement with regard to specific guidelines or factors. He added that a judge may
always accept or reject such a plea agreement.

Judge Davis stated that the third proposed change, to Rule 11 (c)(6), was also
controversial, particularly with defense counsel. It would reflect the increasing practice of
including provisions in plea agreements requiring the defendant to waive the right to appeal or
to collaterally attack the sentence. The amendment would require the court to determine lF
whether the defendant understands any provision in the plea agreement waiving such rights.
A majority of the public comments had opposed the amendment, largely on the grounds that it
would be seen as an endorsement of the practice of waiving appellate rights. -

Judge Davis pointed out that most courts had upheld the kinds of waivers
contemplated in the amendment, and the Criminal Law Committee of the Judicial Conference
had recommended the provision to the advisory committee. The advisory committee,
however, decided to add a sentence to the committee note stating that: "Although a number of
federal courts have approved the ability of a defendant to enter into such waiver agreements,
the Committee takes no position on the underlying validity of such waivers."

The committee approved the proposed amendment to Rule 11(e) by a vote of 11 to
1. It approved the other amendments to Rule 11 without objection.

FED. R. CRIM. P. 24

Judge Davis reported that the proposed change to Rule 24(c), dealing with trial jurors,
would give a trial judge discretion to retain alternate jurors if a juror becomes incapacitated
during the deliberations. The current rule explicitly requires the ceurt to discharge all
alternate jurors when the jury retires to deliberate.,

One member pointed out that the committee note set forth certain procedural
protections to insulate the alternate jurors during the deliberative process. It stated that if Li

alternates are in fact used, the jurors must be instructed that they must begin their deliberations
anew. He recommended that the latter provision be placed in the language of the rule itself.

Judge Davis agreed to insert additional language in the rule. Accordingly, Judge
Stotler asked him and Professor Schlueter to draft appropriate text and present it to the
committee later in the meeting.

After consultation with the Style Subcommittee and further committee deliberations,
Judge Davis and Professor Schlueter suggested adding the following language at the end of
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paragraph 24(c)(3): "If anr alternate replaces a juror after deliberations have begun, the court
shall instruct the jury to begin its deliberations anew."

The committee voted without objection to approve the proposed amendment.

FED. R. CRIM. P. 32.2

Judge Davis reported that the proposed new Rule 32.2 was the heart of a major
revamping and reorganization of the criminal forfeiture rules. He noted that the government
proceeds in criminal forfeiture on an in personam theory: There must be a finding of guilt in
order to forfeit property.

L
He explained that new Rule 32.2 states that no judgment of forfeiture may be made

unless the government alleges in the indictment or information that the defendant has an
interest in property that is subject to forfeiture in accordance with an applicable statute.
Accordingly, a conforming change would be made in Rule 7(c)(2), prescribing the nature and
contents of the indictment or information, to make it clear to the defendant that the
government is seeking to seize his or her property.

Judge Davis pointed out that paragraph (b)(l) contained the principal change in the
* criminal forfeiture amendments and had attracted the most comments from the public. The

new rule would eliminate any right of the defendant to a jury trial on the forfeiture count. The
provision flowed from the decision of the Supreme Court in Libretti v. United States, 516 U.S.
29 (1995), where the Court held that criminal forfeiture is a part of sentencing. A defendant,
accordingly, is not entitled to a jury trial on the forfeiture count.

L The judge would have to make a decision on the nexus of the property to the offense
I "as soon as practicable after entering a guilty verdict or accepting a-plea of guilty or nolo

L contendere." This language would replace current Rule 32.1(e). Under the current rule, after
returning a guilty verdict, the ju-y is required to hear evidence and enter a special verdict on
the forfeiture count. Under the proposed rule, however, the jury would be excused once it hasF returned a guilty verdict, and the court would proceed right away on its own to decide upon
forfeiture of the applicable property. The judge may use the evidence accumulated during the
course of the trial or in the-plea agreement, and it may take additional evidence at a post-trial

L hearing.

One of the members expressed concern as to whether the new rule afforded the
defendant the opportunity to contest an allegation by the government that the property in
question had been purchased with drug proceeds. Judge Davis responded that the court has
considerable discretion to take evidence at a hearing and allow both sides to present additional
evidence. The judge would not be required to hold a hearing, but would surely do so if a party
asked for one. And the judge would have to hold a hearing if there were a dispute as to the

E
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-~~~~~~~~~~~~~~~~~~

facts. A hearing would be held, for example, if the defendant were to claim that he or she had L
purchased the property legitimately, without using drug proceeds. Professor Schlueter added
that the rule was designed to give the trial judge maximum discretion and therefore did not
specify all the steps that the judge must follow.

Judge Davis said that if a third party comes forward to assert an interest in the forfeited
property, the court must conduct an ancillary proceeding. It would have discretion to allow
the parties to conduct appropriate discovery. At the conclusion of the ancillary proceeding,
the court must enter a final order of forfeiture; It would amend the preliminary order of
forfeiture, if necessary, to account for disposition of the ihird-party petition.

Judge Davis stated that proposed Rule 32.2(b) contained two principal provisions.
First, the court, rather than the jury, would determine whether there is a nexus between the
offense and the property. Second, the court would defer until a later time the question of the
defendant's interest in the property. Since Libretti v, United States had made it clear that
criminal forfeiture is a part of sentencing, it makes sense for the judge, rather than the jury, to
decide the ownership questions. He added that, in most cases defense counsel currently waives
a jury trial on forfeiture issues.

He added that subsection (b)(2) covers the situation when the court decides that the .
nexus between the property and the offense has been established, but no third party appears to L
file a claim to the property. In that case, the court may enter a final order forfeiting the
property in its entirety. He said that the advisory committee had added a proviso after
publication that the court must determine, consistent with the in personam theory of criminal L
forfeiture, that the defendant had an interest in the property.

Subsection (b)(3) states that the government may seize the property, and the court may
impose reasonable conditions to protect the value of the property pending appeal.

Subdivision 32(c) would require an ancillary proceeding if a third party appears to
claim an interest in the property. Paragraph (c)(4) was added following publication to make it ?

clear that the ancillary proceeding is not a part of sentencing. Therefore, the rules of evidence L
would be applicable. Although the ancillary proceeding was designed to protect the rights of
third parties, the defendant would have a right to participate in it. At the conclusion of the
proceeding, the court would be required to file a final order of forfeiture of the property.

Subdivision (d) would authorize the court to issue a stay or impose appropriate
conditions on appeal. Subdivision (e) would govern subsequently located property. The court L

would retain jurisdiction to amend a forfeiture order if property were located later. It also
could enter an order to include substitute property.
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In conclusion, Judge Davis summarized the sequence of events under the new Rule
32.2 as follows: the jury's verdict, a preliminary order of forfeiture by the court, a third

L party's petition, an ancillary proceeding, and a final order of forfeiture.

Some members pointed out that a defendant has the right to ajury trial in a civil
forfeiture proceeding. They expressed concern about taking away the defendant's right to jury
trial in criminal forfeiture proceedings, even though that right might not be constitutionally
required under Libretti v. United States. One member added that he would vote against the
proposal, as written, but would be inclined to support it if it retained the right to a jury trial on
the single issue of the nexus eof the property to the offense.l

The committee rejected the proposed amendment by a vote of 7 to 4.

FED.R.CRIM.P.7, 31,32,and38

Judge Davis said that the advisory committee would withdraw the amendments to
these rules because they were part of the proposed criminal forfeiture package and were
designed to conform to the proposed new Rule 32.2.

FED. R. CRIM. P. 54

Judge Davis stated that the change in Rule 54, dealing with application of the criminal
rules, was purely technical. It would eliminate the current rule's reference to the Canal Zone,
which no longer exists.

The committee approved the proposed amendment without objection.

Informational Items -

Judge Davis stated that the advisory committee had discussed the draft attorney
conduct rules at its April 1998 meeting. Some of the lawyer members on the committee, he
said, had expressed opposition to the concept of having another set of conduct rules. The
advisory committee agreed to appoint two of its members to serve on the ad hoc attorney
conduct committee.

FED. R. CRiM. P. 5

Judge Davis reported that the advisory committee had approved a proposed
amendment to Rule 5(c) that would authorize a magistrate judge to grant a continuance of a
preliminary examination without the consent of the defendant. But, he added the advisory

L committee had voted not to seek publication of the amendment until a later date.

7
L



June 1998 Standing Committee Minutes - DRAFT Page 36

He explained that the proposed amendment would conflict with 18 U.S.C. § 3060(c). b
Therefore, the advisory committee had recommended at its April 1997 meeting that the
Judicial Conference seek a change in the statute. The Standing Committee, however, at its F
June 1997 meeting decided that it would be more appropriate to propose a change to Rule 5(c)
through the Rules Enabling Act process. Accordingly, it remanded the matter back to the
advisory committee for further action. l ;

At its October 1997r meeting, the advisory committee considered the issue again. It
decided notto pursue an amnendnment to Rule 5(c),and so advised the Standing Committee.
The Magistrate Judges Committee, however, presented the issue to the Judicial Conference at
its March 1998 session with a request for a change in the statute.

Judge Davis added that the Judicial Conference had considered the matter, and
following the Conference session, the chair of the Executive Committee had asked the
advisory committee to consider publishing a proposed amendment to Rule 5(c). As a result, L

the advisory committee approved an amendment at its April 1998 meeting. But it decided not
to seek publication on the grounds that:[ (l) the proposed amendment itself was not crucial,
and (2) the committee had begun restyling the body of criminal rules and wished to avoid
making piecemeal amendments in the rules until that process had been completed.

Judge Stotler said that the larger issue debated by the Judicial Conference at its March
1998 session was how best to coordinate proposed rules changes with proposed legislative
changes. She emphasized that the debate had-underscored the need for the rules committees to
work closely with other committees of the Conference in coordinating changes that affect both
rules and statutes. She added that the Executive Committee had acquiesced in the advisory
committee's decision to defer publication of the proposed amendment to Rule 5(c).

FED. R. CRiM. P. 30

Professor Schlueter reported that the advisory committee had published a proposed
amendment to Rule 30 that would permit the court to require the parties to submit pretrial
requests for instructions. But, he noted, the Advisory Committee on Civil Rules was
considering similar changes to FED. R. Civ. P. 5 1. Therefore the criminal advisory committee
had decided to defer presenting the matter to the Standing Committee until further action is
taken with regard to proposed amendments to the civil rule.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Smith presented the report of the advisory committee, as set forth in her
memorandum and attachments of May 1, 1998. (Agenda Item 9) 1



L June 1998 Standing Committee Minutes - DRAFT Page 37

Amendments for Publication

Judge Smith reported that at the January 1998 meeting, the Standing Committee had
authorized the advisory committee to publish proposed amendments to FED. R. EvID. 103,
404, 803, and 902. It was understood that these amendments would be included in the same
publication as any additionalfamendments approved at the June 1998 meeting. She added that
the advisory committee was sensitive to the need to limit the number and frequency of
changes in the rules. Therefore, it did not expect to recommend further amendments for some
time, unless required by legislative developments.

Judge Smith said that the decision of the Supreme Court in Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579 (1993), had generated a great deal of controversy
regarding testimony by expert witnesses. The advisory committee had decided as a matter of

F policy to delay acting on potential changes in the rules in order to allow sufficient time for
case law to develop at both the trial and appellate levels on the impact of the decision. The
committee, however, believed that the time was now appropriate to proceed. Accordingly, it
voted to seek authority to publish amendments to three rules dealing with testimony of
witnesses. She added that all the amendments had been designed to clarify Daubert, yet the
advisory committee wished to make as few changes as possible in the existing rules of

r evidence.

FED. R. EVID. 702

Judge Smith stated that Rule 702, governing expert testimony, was the focal point of
the Daubert decision. The advisory committee simply would add language at the' end of the
existing rule reaffirming the role of the district court as gatekeeper and providing guidance in
assessing the reliability and helpfulness of proffered expert testimony. The amendment would
make'it clear that expert testimony of all types -scientific, technical, and specialized - are
subject to the court's gatekeeping role.

r Judge Smith pointed out that the Daubert decision had set forth a non-exclusive
L checklist of factors for the trial courts to consider in assessing the reliability of scientific

testimony. The advisory committee had made no attempt to codify these factors, as Daubert
itself made clear that they were not exclusive. -Moreover, case law has added numerous other
factors to be considered in individual cases in determining whether expert testimony is
sufficiently reliable.

Judge Smith said that the Daubert decision also addressed the issue of methodology.
It requires a judge to review both the methodology used by the expert and how it has been
applied to the facts. She added that application of these factors to expert testimony will
necessarily vary from one kind of expertise to another. She emphasized that the trial courts
had demonstrated considerable ingenuity and wisdom in applying Daubert. The advisory
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committee, thus, determined that it was not necessary to set forth any specific procedural
requirements in the rule for the trial courts to follow.

Some mernbers expressed concern about the meaning of the terminology "sufficiently
based upon," as used in the phrase "the testimonyis, sufficiently based upon reliable facts or
data." .Professor Capra explained that the opinion of an expert might be based on reliable
information, butiit mnust also be based on sufficient facts or data. The phrase, thus, refers to
the-quantity, rather than the quality, of the information.

One member questioned whether there was a need to change the rule at all at this
point. Professor Capra responded that the advisory committee had been unanimous in
favoring amendments to the rule.' He noted that the developing case law was inconsistent as to
whether Daubert applies to all kinds of experts. Moreover, he said, legislation had been
introduced in the Congress to modify the pule through legislation.7,udge Smith affirmed the
need to amend the rule at this point and ihe empphasized again that, the advisory committee L,..
had attempted to changethe current rule as little as possible.

FED. R. EvID. 701.

Judge Smith reportedthat the advisory committee would add a clause to the end of C

Rule 701, which deals with testimony by lay witnesses. The addition would clarify and L
emphasize the opening clause of the rule, which limits application of the rule to a witness who
is not testifying as an expert. The rule then proceeds to state the limits on the testimony of a
lay witness. Therefore, the amendment makes it clear that a lay witness may not provide
testimony based on scientific, technical, or other specialized knowledge. She added that the
advisory committee had been concerned over a growing tendency among attorneys to attempt L
to evade the expert witness rule by using experts as lay witnesses.

Judge Smith pointed out that representatives ftom the Department of Justice disagreed L
with the proposed amendment. They had said that the amendment would conflict with FED. R.
Civ. P. 26 and require additional efforts by United States attorneys in providing reports of
experts. Ms., Smolover of the, Department stated that the agency believed that the amendment
would effect a significant change in the law. She added that it attempted to draw a bright line
between specialized knowledge and non-specialized, knowledge in an area that was especially
murky. She proceeded to provide two examples of factual situations where it would be
difficult to distinguish specialized knowledge from non-specialized knowledge.

Professor Capra responded that three states currently have evidence rules in place that
are similar to the proposed amendment and distinguish sharply between expert and lay
testimony. He said that the courts in those states had experienced no difficulties in applying
the rules. And, he said,the courts - federal and state -make these kinds of distinctions
every day.

U
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L
Judge Smith added that there may be close calls in some factual situations, but the

courts normally handle these distinctions very well. She said that the potential harm that may
be caused by attempts to evade Rule 702 greatly outweigh any problems of potential
uncertainty in distinguishing between specialized knowledge and non-specialized knowledge
in certain cases. Several members of the committee expressed their agreement with Judge
Smith on this point.

Judge Stotler asked the trial judges attending the meeting whether they had
encountered problems in distinguishing expert testimony-from lay testimony. Several of the
judges responded that they already applied the law in the manner specified in the proposedU: amendment, and they had experienced no difficulty in doing so. They expressed strong
support for the proposed amendment and stated that it would provide the bar with additional,
necessary guidance on distinguishing among categories of proposed testimony and complying
with the requirements of FED. R. Civ. P. 26 for an advance written report of expert testimony.

The members proceeded to discuss how the proposed amendment would be applied to
a number of hypothetical situations. They generally anticipated few practical problems, but
some noted that problems arise with regard to treating physicians. It was pointed out that the

C7I committee note to FED. R. Civ. P. 26 states explicitly that a written report of expert testimony
is not needed from a treating physician. It was reported by several, though, that some
attorneys call treating physicians as observing witnesses under Rule 701, but then attempt to
use them as expert witnesses under Rule 702. Professor Capra emphasized that although
there are "mixed" witnesses, the committee note accompanying the proposed amendment
makes it clear that the rule distinguishes between expert and lay testimony, rather than
between expert and lay witnesses.

L
FED. R. EvID., 703 - - -

Judge Smith reported that the advisory committee had been concerned about a growing
tendency to attempt to present hearsay evidence to the jury in the guise of materials supporting
expert testimony. Accordingly, the proposed amendment to Rule 703, dealing with bases of
opinion testimony by experts would provide that when an expert relies on underlying
information that is inadmissible, only the expert's conclusion - and not the underlying
information - would ordinarily be admitted. The trial court must balance the probative value
of the underlying information against the safeguards of the hearsay rule, with the presumption
that the facts or data upon which an expert bases an opinion or inference will not be admitted.

The committee approved proposed amendments to FED. R EVID. 701, 702, and
L 703 for publication without objection.

L

L
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Informational Items

Professor Capra reported that the advisory committee had approved the suggestion that
the use of electronic mail be authorized for transmitting public comments on proposed
amendments to the secretary.

He stated that the advisory committee was continuing to consider the impact'of
computerized evidence on the Federal Rules of Evidence, and it had produced a detailed
report n the matter for the chairman of the Technology Subcommittee. The advisory
committpe had concluded that the courts were simply not having problems in applying the
evidence rules to computerized records.' Moreover, the committee had determined'that it
would be very difficult to amend the rules expressly to take account of comrputerized evidence. L
It would require changes in many of the64ules or the draftfing of new and difficult definitional
provisions. '

Professor Capra noted that Judge Stotler had asked the advisory committee to consider
whether FED. R. CIv. P. 44 should be abrogated in light of its overlap with certain of the C

evidenc rules. He explained that the committee had researched the matter in detail, had L

consulted with the Advisory Committee on Civil Rulles, and had concluded that there was not
a complete overlap between Rule 44 and the evidence rules. Moreover, there was no
indication of any problems in the case law. Therefore, the committee decided not to pursue L
abrogating the rule.

Professor Capra reported that legislation had been introduced in the Congress' to
provide for a parent-child evidentiary privilege. The House bill would directly amend FED. R.
EVID. 501 to include such a privilege, and the Senate bill would'require the Judicial
Conference to report on the advisability of amending the Federal Rules of Evidence to include
a parent-child privilege. The advisory committee had considered the matter and concluded -

that the evidence rules should not be amended to include my kind of parent-child privilege.

Professor Capra stated that the proposed privilege would be contrary to both state and
federal common law. Moreover, it would not be appropriate to create it by amending the
Federal Rules of Evidence, since the Congress had rejected a detailed list of privileges in favor
of a common law, case-by-case approach. Professor Capra added that the advisory cotmmittee
had prepared a proposed response to the Congress to that effect.

Judge Smith said that the Congress had expressed a good deal of interest in privileges
in recent years, including a possible rape counselor privilege, a tax preparer privilege, and now
a parent-child privilege. She said that she had written'to Congress stating that a piecemeal,
patchwork approach to privileges would be a mistake. FED. R. EVID. 501 had worked well in
practice, and if the Congress were to act at all, it should consider making a comprehensive
review of all privileges.
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f
Professor Capra noted that the advisory committee had completed a two-year project to

- notify the public that certain advisory committee notes to the Federal Rules of Evidence may
be misleading. He stated that the report identified inaccuracies and inconsistencies created
because several of the rules adopted by the Congress in 1975 differed materially from the
version approved by the advisory committee. He stated that the committee's report would be
printed by the Federal Judicial Center and would appear in Federal Rules Decisions.

ATTORNEY CONDUCT

mt Professor Coquillette summarized his May 18, 1998, Status Report on Proposed Rules
L Governing Attorney Conduct, set forth as Agenda Item 19. He recommended the appointment

of an ad hoc committee to work on attorney conduct matters consisting of two members from
each of the advisory committees, Chief Justice Veasey, Professor Hazard, and representatives
from the Department of Justice.

He stated that the debate, essentially, had come down to two options. The first would
be to have a single dynamic conformity rule that would eliminate all local rules and leave
attorney conduct matters up to the states. The second would be to adopt a very narrow core of
specific federal rules on attorney conduct. He said that there were serious differences of
opinion on these options, and the ad hoc committee would seek to reach a consensus on the
matter.

L Professor Coquillette pointed out that misleading articles had appeared stating that the
committee was proposing enactment of the 10 draft attorney conduct rules. He noted that the
rules had been drafted only for internal debate and added that American Bar Association
officials had been informed that the committee was not making any proposals at this point.

LI He stated that another misconception had been that the committee was proposing to
increase the amount of federal rulemaking regarding attorney conduct. In fact, he said, the
committee was trying to accomplish just the opposite. The thrust of the committee's
discussions to date had been to reduce the number of local federal court rules and turn attorney
conduct matters over generally to the states.

Finally, Professor Coquillette said that the study of attorney conduct would not be
completed quickly. Time would be needed to coordinate efforts with the American Bar
Association, the American Law Institute, and other bar groups. Time would also be needed to
study attorney conduct issues in a bankruptcy context. Accordingly, the only action needed
was for the Standing Committee to affirm the appointment of the ad hoc committee.

L The committee voted without objection to appoint an ad hoc committee to study

:_ attorney conduct matters.
L
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Professor Coquillette noted that the Court Administration and Case Management L

Committee had provided the committee with a set of principles to govern conduct in alternate
dispute resolution proceedings. He said that no action was required on the part of the
committee, but pointed out that there is likely to be more activity in is area at the local and
national levels. F

Professor Coquillette reported that two bills had been introduced in the Congress to b.

govern attorney conduct. He said that the committee should respond to Congressional
inquiries by referring to the ongoing attorney conduct project. L

LOCAL RULES AND UNIFORM NUMBERING K
Professor Squiers reported that about 70% of the district courts had renumbered their Flocal rules, as required by the Judicial Conference. One member suggested that the circuit

councils should be asked to assist the remaining courts in complying with the renumbering
requirement.

Professor Squiers reported that the Civil Justice Reform Act of 1990 had expired and
that many of the provisions contained in the district courts' individual civil justice expense F
and delay reduction plans had now been incorporated into local rules. The status and legality L
of other procedural requirements contained in local plans, however, was uncertain.

Judge Stotler praised the efforts of the Local Rules Project and pointed out that it had
identified many good local rules that have now been adopted as national rules. She asked
whether it would be helpful for the committee to commission a new national survey of local
rules in light of the renumbering project, the 1993 amendments to the civil rules, and the
expiration of the Civil Justice Reform Act. She suggested that Professor Squiers might -

consider preparing a specific proposal for committee consideration, including a provision for
obtaining appropriate finding for a survey.

[
REPORT OF THE STYLE SUBCOMMITITEE

Judge Parker reported that the Supreme Court had approved the restyled body of L
appellate rules with one minor amendment. He said that the restyling project had been
successful because of the leadership shown by Judges Stotler and Logan and the hard work F
and expertise of Professor Mooney and Mr. Garner. Judge Stotler added that a great debt was, .
also due to Judge Robert Keeton, who had initiated the project, and to Professor Charles Alan
Wright, Judge George Pratt, and Judge James Parker. U

. . . .~~~~~~~~
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Judge Parker said that the next project would be to restyle the body of criminal rules.
He noted that a first draft had been prepared and would be considered by the Style
Subcommittee. A final draft would likely be submitted to the Advisory Conmmittee on
Criminal Rules by December 1, 1998.

REPORT OF THE TECHNOLOGY SUBCOMMITTEE

Mr. Lafitte referred to the docket sheet of technology issues set forth in the agenda
book. Hle pointed out that electronic filing of court papers was the most significant
technological development that would affect the federal rules. He noted that Mr. McCabe and
his staff had prepared a paper summarizing the rules-related issues that had been raised in the
10 electronic filing pilot courts. He added that the paper would be circulated to the reporters
and considered by the advisory committees.

PROPOSALS TO SHORTEN THE RULEMAKING PROCESS

Judge Stotler stated that the Executive Committee of the Judicial Conference had
asked the committee to consider ways to reduce the length of the rulemaking process. Each of
the advisory committees had discussed the matter and had concurred in principle that there
should be some shortening of the process. No specific proposals, however, had been
forwarded.

At Judge Stotler's request, Mr. Rabiej distributed and explained a chart setting forth
the time requirements for the rules process and setting forth various ways in which the times
might be reduced. He noted that some of the suggestions made for shortening the process are
controversial. He proceeded to explain each of the proposed scenarios.

Mr. Rabiej stated that proposed amendments are normally presented to the Supreme
Court following the September meeting of the Judicial Conference each year. He explained
that, except in'emergency situations, the Conference does not send proposals to the Court
following the March Conference meetings because the justices do not have sufficient time to
act on them before the May 1 period specified in the Rules Enabling Act.

One member questioned the need to shorten the process and asked the chair whether a
policy decision had been made to shorten the process. She replied that no decision of the kind
had been made, but that the Executive Committee had asked the rules committees to consider
the issue. She added that the amount of time needed to consider a rule depends largely on the
rnature of the particular rule.
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Another member suggested that it would be better to leave the existing, deliberative L
process in place, but to consider developing -an emergency process that could be used to
address special circumstances requiring prompt committee action. Several other members
concurred in this judgment and suggested the need to develop a fast track procedure.

Several members noted that the need for accelerated treatment of an amendment
usually arises because the Congress or the Department of Justice decides to act on a matter L
through legislation. They observed that the Congress in several instances has decided not to
wait for the orderly and deliberative promulgation of a rule because the process was seen as G
taking too long, The chair replied that the advisory comnuittees might consider certifying a
particular rule for fast track consideration.

One of the participants suggested that consideration be given to eliminating one or
more of the six entities that participate in considering an amendment, i.e., advisory committee,
public, standing committee, Judicial Conference, Supreme Court, and Congress. Others
responded, however, that each entity plays an important part in the process. Therefore, it
would be unwise, both substantively and politically, to consider elimination of any of them. FV
Members pointed to the important role played by the standing committee in assuring quality E
and consistency in the rules and that of the Supreme Court in giving the rules great prestige
and credibility.',

One member recommended that the committees adopt a fixed schedule for submitting
proposed amendments to the rules as packages, such as once every five years. The advisory
committees could stagger their changes so that civil rules, for example, might be considered in
one year and criminal rules in the next. He advised the committee to accept the inevitabilityt
that: (1) emergencies will arise on occasion; and (2) the Congress or the Department of L
Justice will continue to press for action outside the Rules Enabling Act when they feel the
political need to do so. He concluded, therefore, that the committees should establish a firm -

schedule for publishing and approving rules amendments in multi-year batches, but also take
due account of emergencies, political initiatives, and statutory changes.

Judge Stotler suggested that further thought be given to the issue of shortening the
length of the rulemaking process and that additional discussion take place at the next
committee meeting. She also suggested that further thought be given- to the issue of making C1

the chairs of the advisory committees voting members of the Standing Committee.

NEXT COMMITTEE MEETINGS

The committee is scheduled to hold its next meeting on Thursday and Friday, January
7 and 8, 1999. Judge Stotler asked the members for suggestions as to a meeting place so that Li



June 1998 Standing Committee Minutes - DRAFT Page 45

L the staff could begin making reservations. She also asked the members to check their
calendars and let the staff know their available dates for the June 1999 committee meeting.

Respectfully submitted,

L

Peter G. McCabe
Secretary

L
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AGENDA DOCKETING

ADVISORY COMMITTEE ON CRIMINAL RULES

Proposal Source, Status
Date,

and Doc #
[CR 4] - Require arresting Local Rules 10/95 - Subc appointedL officer to notify pretrial Project 4/96 - Rejected by subc
services officer, U.S. Marshal, COMPLETED
and U.S. Attorney of arrest

i [CR 5] - Video Judge Fred 5/98 -Referred to chair and reporter for consideration
Teleconferencing of Initial Biery 5/98 PENDING FURTHER ACTION

r Appearances and Arraignments

L [CR 5] - To allow initial Judge 6/98 -Referred to chair and reporter for consideration
appearances, arraignments, Durwood PENDING FURTHER ACTION
attorney status hearings, and Edwards 6/98

L possibly petty pleas to be taken
by video conferencing.

r [CR 5(a)] -Time limit for DOJ 8/91; 10/92 - Subc appointed
1LI hearings involving unlawful 8/92 4/93 - Considered

flight to avoid prosecution 6/93 - Approved for publication
arrests 9/93 - Published for public comment

4/94 - Revised and forwarded to ST Cmte
6/94 - Approved by ST Cmte
9/94 -Approved by Jud Conf
12/95 - Effective

L COMPLETED

fr[CR 5(c)] - Misdemeanor Magistrate 10/94 - Deferred pending possible restylizing efforts
defendant in custody is not Judge Robert PENDING FURTHER ACTION
entitled to preliminary B. Collings
examination. Cf 3/94
CR58(b)(2)(G)

[CR 5(c)] - Eliminate consent Judge 1/97 - Sent to reporter
requirement for magistrate Swearingen 4/97 - Recommends legislation to ST Cmte
judge consideration 10/28/96 (96- 6/97 - Recommitted by ST Cmte

CR-E) 10/97-Adv. Cmte declines to amend provision.
3/98 - Jud Conf instructs rules committees to propose amendment
4/98 - Approves amendment, but defers until style project completed
6/98 - Stg Comte concurs with deferral
PENDING FURTHER ACTION

Page I
Advisory Committee on Criminal Rules

It ~~~~~~~August 19, 1998
Doc No 1276



Proposal 4 Source, Status l
Date, .
and Doc#-I

[CR 5.1] - Extend production Michael R.' 10/95 - Considered
of witness statements in Levine, Asst. 4/9,6 - Draft presented and approved

CR26.2 to 5.1. Fed. Defender 6/96 - Approved by ST Cmte
3/95 8/96- Published for public comment l

4/97 ' Forwarded to ST Cmte
6/97 - Approved by ST Cmte

9/97-Approved by Jud Conf
4/98 -Approved by Supreeme Court , L

PENDING FURTHER ACTION

jCR 6]-Statistical reporting David L. Cook 10/93 - Committee declined to act on the issue

of indictments AO 3/93 COMPLETED,

[CR6(a)] - Reduce number of H.R. 1536 5/97 - Introduced by Congressman Goodlatte, referred to CACM with input

grand jurors introduced by from Rules Cmte ;
Cong 10/97-Adv iCmte unanimously voted to oppose any reduction in grand jury size.

Goodlatte 1/98-ST Cmte voted to recommend that the Judicial Conference oppose the

legislation. [

3/98 - Jud Conf concurs -

COMPLETED

l[CR 6(d)] - Interpreters DOJ 1/22/97 1/97 - Sent directly to chair ,

allowed during grand jury (97-CR-B) 4/97 - Draft presented and approved for request to publish
6/97-Approved by ST Cmte for publication
8/97- Published for public comment
4/98- Approved and forwarded to St Cmte

6/98 - Approved by Stg Comte
PENDING FURTHER ACTION

I[CR 6(e)] -Intra-Department DOJ 4/92-Rejected motion to send to ST Cmte for public comment -

of Justice use of Grand Jury 10/94 - Discussed and no action taken

materials COMPLETED ' [9
ICR 6(e)(3)(C)(iv)] - DOJ 4/96 - Cmte decided that current practice should be reaffirmed

Disclosure of Grand Jury COMPLETED
| materials to State Officials

[CR 6(e)(3)(C)(iv)]- Barry A. 10/94 - Considered, no action taken
Disclosure of Grand Jury Miller, Esq. COMPLETED
materials to State attorney 12/93
discipline agencies _ _|_ _

ICR6 (f)] - Return by DOJ 1/22/97 1/97 - Sent directly to chair

foreperson rather than entire (97-CR-A) 4/97- Draft presented and aprroved for publication Li
grand jury 6/97 -Approved by ST Cmate for publication

8/97- Published for public' comment
PENDING FURTHER ACTION

Page 2
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Proposal Source, Status
Date,
and Doc #

[CR7(c)(2)] - Reflect 4/97- Draft presented and approved for publication
proposed new Rule 32.2 6/97 - Approved by ST Cmte for publication
governing criminal forfeitures 8/97-Published for public comment

4/98-Approved and forwarded to St Cmte
6/98 - Withdrawn in light of R. 32.2 rejection by Stg. Comte
PENDING FURTHER ACTION

L tCR8(c)]- Apparent mistakes Judge Peter C. 8/97 - Referred to reporter and chair
I Federal Rules Governing Dorsey 7/9/97 10/97-Referred to subcom for studyV § 2255 and § 2254 (97-CR-F) PENDING FURTHER ACTION

[CR 101 - Arraignment of DOJ 4/92 4/92 - Deferred for further action
detainees through video 10/92- Subc appointed
teleconferencing 4/93-Considered

L 6/93-Approved for publication by ST Cmte
9/93 - Published for public comment
4/94 - Action deferred, pending outcome of FJC pilot programs
10/94 - Considered
PENDING FURTHER ACTION

r7 [CR 101 -Guilty plea at an Judge B. 10/94 - Suggested land briefly considered
L arraignment Waugh Crigler DEFERRED INDEFINITELY

10/94 1

[CR 101 -Defendant's 10/97 - Considered in lieu of video transmission
presence not required 4/98 - Approved for publication, but deferred until completion of style project

PENDING FURTHER ACTION

L [CR 111 - Magistrate judges James Craven, 4/92 - Disapprloved,
authorized to hear guilty pleas, Esq. 1991 COMPLETED
and inform accused of possible
deportation ., _

[CR 11] - Advise defendant David Adair 10/92- Motion to amend withdrawn
of impact of negotiated factual & Toby COMPLETED
stipulation ' Slawsky, AO

4/92

V I[CR 11(c)] - Advise Judge 10/96 - Considered, draft presented
defendant of any appeal waiver Maryanne 4/97 - Draft presented and approved for request to publish
provision which may be Trump Barry 6/97 -Approved, for publication by ST Cmte
contained in plea agreement 7/19/96 (96- 8/97- Published for public comment

F CR-A) 4/98 - Approved and forwarded to Stg Cmte
6/98 - Approved by Stg Comte
PENDING FURTHER ACTION

[CR 11(d)] -Examine Judge Sidney 4/95 - Discussed and no motion to amend
defendant's prior discussions Fitzwater COMPLETEDK with an government attorney 11/94

Page 3
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Proposal Source, Status 7

Date,
and Doc .

[CR 11(e)] - Judge, other Judge Jensen 10/95 -Considered LJ

than the judge assigned to hear 4/95 4196 -Tabled as moot, but continued study by subcommittee on other Rule 11

case, may take part in plea issues
discussions DEFERRED INDEFINITELY

[CR 1 (e)(4) - Binding Plea Judge George 4/96- Considered
Agreement (Hyde decision) P. Kazen 2/96 10/96 - Considered

4/97- Deferred until Sup Ct decision
COMPLETED I

[CR 11(e)(1) (A)(B) and (Q] CR Rules' 4/96 - To be studied by reporter
- Sentencing Guidelines Committee 10/96- Draft presented and considered
effect on particular plea 4/96 4/97 - Draft presented and approved for request to publish

agreements 6/97 - Approved for publication by ST Cmte
8/97- Publishedh for public comment
PENDINGiFURTHER ACTION d

, :~~~~~~~~~~~~~~~~~~7

[CR 111-Pending legislation Pending 10/97-Ad v Cite expressed view that it was not opposed to addressing the L
regarding victim allocution legislation 97- legislation 'and decided to keep the subcommittee in place to monitor/respond to

98 the legislations _l__ _. _' ___C

[CR 121 - Inconsistent with Paul Sauers 10/95 Consiiered and noyaction taken

Constitution 8/95 COMPLETED -- K
[CR 12(b)]- Entrapment Judge Manuel 4/93 - Denied Li
defense raised as pretrial L. Real 12/92 10/95 - Subcommittee appointed
motion & Local Rules 4/96 -No action taken

Project COMPLETED

[CR 12(i)1 - Production of 7/91 - Approved by ST Crmte for publication

statements 4/92 - Considered I E
6/92 - Approved by ST CMte
9/92- Approved by Jud Conf
4/93 - Approved by Sup Ct
12/93 -Effective

COMPLETED

[CR12.2]-authority of trial Presented by 10/97-Adv Cmte voted to c onsider draft amendment at next meeting. l

judge to order mental Mr. Pauley on 4/98 - Deferred for further[study of constitutional issues

examination. behalf of DOJ PENDING FURTHER ACTION I
at 10/97
meeting.

[CR 161 - Disclosure to John Rabiej 10/93 -Cmte took no action
defense of information relevant 8/93 COMPLETED
to sentencing EJ

[CR 161 - Prado Report and '94 Report of 4/94 - Voted that no amendment be made to the CR rules

allocation of discovery costs Jud Conf '- COMPLETED

Page 4
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F Proposal Source, Status
Date,
and Doc # I

by[CR 161 -Prosecution to CR Rules 10/94 -Discussed and declined
inform defense of intent to Committee '94 COMPLETEDL introduce extrinsic act evidence

[CR 16(a)(1)] -Disclosure of 7/91 -,Approved by for publication by St Cmte
experts 4/92-Considered

6/92 - Approved by ST Cmte
L . 9/92.-Approved by Jud Conf

4/93 - Approved by Sup Ct
12/93 - Effective

L __________________ COMPLETED

[CR 16(a)(1)(A)l - ABA 11/91 - ConsideredL DDisclosure of statements made 4/92 - Considered
by organizational defendants 6/92 - Approved by ST Committee for publication, but deferred

12/92 - Published
4/93 -Discussed

l 6/93 - Approved by ST Cmte
9/93 - Approved by Jud Conf
4/94 - Approved by Sup Ct
12/94 - EffectiVeL COMPLETED

r [CR 16(a)(1)(C)]- Prof. Charles 10/92 - RejectedL Government disclosure of W. Ehrhardt 4/93 - Considered
materials implicating defendant 6/92 & Judge 4/94 - Discussed and no motion to amend

O'Brien COMPLETED"

[CR 16(a)(1)(E)] - Require Jo Ann Harris, 4/94 - Considered
defense to disclose information Asst. Atty. 6/94 - Approved for publication by ST Cmte

C concerning defense expert Gen., CR 9/94 Published for public comment
l testimony Div., DOJ 7/95 - Approved by ST Cmte

2/94; 9/95- Rejectediby Jud Conf
clarification of 1/96-Discuisled at ST meeting
the word 4/96 - Reconsidered and voted to resubmit to ST Cmte
"complies" 6/96 - Approved by ST Cmte
Judge Propst 9/96 - Approved by Jud Conf
(97-CR-C) 4/97 - Approved by Sup CtDYL 12/97 - Effective

COMPLETED
3/97 - Refeipred to reporter and chair

E_________________ ,________ PENDING FURTHER ACTION

F
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Proposal Source, Status
Date,
and Doc#

[CR 16(a) and (b)]- William R. 2/92 No action

Disclosure of witness names Wilson, Jr., 10/92 -Considered and decided to draft amendment

and statements before trial Esq. 2/92 4/93 - Deferred until 10/93
10/93 - Considered -
4/94 - Considered
6/94 - Approved for publication by ST Cmte
9/94 - Published for public comment
4/95 - Considered and approved
7/95 -Approved by ST Cmte,
9/95 - Rejected by Jud Conf ,
COMPLETED 1

[CR 16(d)] - Require parties Local Rules 10/94 - Ddferred+

to confer on discovery matters Project & Mag 10/95 - Subcommittee appointed

before filing a motion Judge Robert 4/96 - Rejected by subcommittee
Collings 3/94 COMPLETED

[CR23(b)] - Permits six- S. 3 1/97 Introduced as § -502 of the Omnibus Crime Prevention Act of 1997 F
person juries in felony cases introduced by 10/97-Adv,, CCmte voted to oppose the legislation

Sen Hatch 1/98- ST Crate expressed grave concern about any such legislation.

1/97 COMPLETED

[CR 24(a)] -Attorney Judge William 10/94 - Considered

conducted voir dire of R. Wilson, Jr. 4/95 - Considered

prospective jurors 5/94 6/95-Appfroved.for publication by ST Cmte
9/95 - Published for public crment
4/96 - Rejected by advisory chrte, but should be~ subject to continued study

and! education; FJC to pursue educational programs

COMPLETED,'

ICR 24(b)] - Reduce or Renewed 2/91 -STCnte, after publication and comment, rejected CR Cmte 1990

equalize peremptory challenges suggestions proposal fi
in an effort to reduce court from 4/93 - No motion to amend

costs judiciary; 1/97 - Omnibus Crime Control Act of 1997 (S.q) introduced [Section 501]

Judge Acker 6/97 - Stotler letter to Chairman Hatch
(97-CR-E); COMPLETED
pending 10/97-Adv. Cmte decided to take no action on proposal to randomly select petit

legislation S- and venire juries and abolish peremptory challenges.
3. 10/97-Ady. Cmte directed reporter to prepare draft amendment equalizing

preemptory challenges at 10 per side.
4/98 - Approved, subject to Stg Comte determination when to publish

PENDING FURTHER ACTION

[CR 24(c)] - Alternate jurors Judge Bruce 10/96 -Considered and agreed to in concept; reporter to draft appropriate

to be retained in deliberations M. Selya 8/96 implementing language
(96-CR-C) 4/97 - Draft presented and approved for request to publish

6/97 - Approved for publication by ST Cmte
8/97- Published for public comment
4/98 - Approved and forwarded to Stg Cmte
6/98 - Approved by Stg Comte
PENDING FURTHER ACTION
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Proposal Source, Status
Date,
and Doc#

E . [CR 26] - Questioning by Prof. Stephen 4/93 - Considered and tabled until 4/94
jurors Saltzburg 4/94 - Discussed and no action taken

L COMPLETED

L [CR 261 - Expanding oral Judge Stotler 10/96 - Discussed
testimony, including video 10/96 4/97 - Subcommittee will be appointed
transmission 10/97-Subcommittee recommended amendment. Adv Cmte voted to consider a

draft amendment at next meeting.
4/98 - Deferred for further study

f PENDING FURTHER ACTION

[CR 26] -Court advise Robert Potter 4/95 - Discussed and no motion to amend
defendant of right to testify COMPLETEDF-
[CR 26.2] - Production of 7/91 - Approved for publication by ST Cmte
statements for proceedings 4/92 . Considered
under CR 32(e), 32.1 (c), 46(i), 6/92 - Approved by ST Cmte
and Rule 8 of § 2255 9/92 -Approved by Jud Conf

4/93 -Approved by Sup Ct
12/93 - Effective
COMPLETED

[CR 26.2]- Production of a Michael R. 10/95 - Considered by cmte
witness' statement regarding Levine, Asst. 4/96 - Draft presented and approved
preliminary examinations Fed. Defender 6/96 - Approved by ST Cmte

lL conducted under CR 5.1 3/95 8/96 - Published for public comment
4/97- Forwarded to ST Cmte

E 6/97-Approved by ST Cmte
L 9/97-Jud Conf approves

4/98 - Approved by Supreme Court
PENDING FURTHER ACTION

[CR26.2(f)] - Definition of CR Rules 4/95 - Considered
Statement Cmte 4/95 10/95- Conslidered and no action to be taken

COMPLETED

L [CR 26.31 -Proceedings for a 7/91 - Approved for publication by ST Cmte
mistrial 4/92 -Considered

6/92 - Approved by ST Cmte
9/92 - Approved by Jud Conf
4/93 - Approved by Sup Ct

r -12/93 Effective
COMPLETED
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Proposal Source, Status
Date,
and Doc #

[CR 29(b)]- Defer ruling on DOJ 6/91 11/91 -Considered [,
motion for judgment of 4/92 - Forwarded to ST Cmte for public comment

acquittal until after verdict 6/92 - Approved for publication, but delayed pending move of RCSO

12/92 - Published for public, comment on expedited basis ['
4/93 - Discussed
6/93 Approved by ST Cmte
9/93 Approved by Jud Corif
4/94 - Approve-d by Sup Ct
12/94 - Effective' '

COMPLETED [',3
[CR 301 - Permit or require Local Rules 10/95 Subcommnittee appointed-

parties to submit proposed jury Project 4/96 - Rejected by subcommittee

instructions before trial COMPLET D'I. _______________________ _ _______________- ____________________________i _____________

I [CR 301 - discretion in timing Judge Stotler 1/97 - Sent directly to chair~and reporter

submission ofjury instructions 1/15/97 4/97 - Draft presented and approved for request to publish

(97-CR-A) 6/97 -Approved for publication by ST Cmte
8/97- Published for public comment
4/98 - Deferred for further study
PENDING F RTHER ACTION

[CR 311 - Provide for a 5/6 Sen. 4/96 -Discussed, rulemaking should handle it

vote on a verdict Thurmond, COMPLETED
S.1426, 11/95

[CR 31(d)] - Individual Judge Brooks 10/95 - Considered
polling ofjurors Smith 4/96 - Draft presented and approved

6/96- Approved by ST Cmte
8/96 - Published Ifor public comment
4/97 - Forwarded to 'ST Cmte
6/97 - Approved by ST 'Cmte
9/97-Appioved by Jud Couf
.4/9,8 -Aplroyed by Supreme Court

i ~~~~~~~~PENDING ;tU~R THER ACTION Il

[31(e)] - Reflect proposed 4/97- Draf ptresented and approved for publication

new Rule 32.2 governing 6/97 - Approved for publication by ST Cmte ,

criminal forfeitures . 8/97- Pub Iished for public comment
4/98- Approvbd' and forwarded to St Cmte
6/98-Withdran in ligt of rejection of R. 32.2 by Stg Comte

PENDING FATHER ACTION

F7
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Proposal Source, I Status
Date,I and Doc #

L [CR 321 - Amendments to Judge Hodges, 10/92 -Forwarded to ST Cmte for public comment
entire rule; victims' allocution before 4/92; 12/92 -Published

during sentencing pending 4/93 Discussed
legislation 6/93 -Approved by' ST Cmte
reactivated 9/93' Approved by Jud Conf
E issue in 5 4/94 ' Approved by Sup Ct
1997/98. 12/94 -Effective

COMPLETED
10/97-Adv Cmte expressed view that it was not opposed to addressing the
legislation and decided to keep the subcommittee in place to monitor/respond to
the legislation.'
PENDING FURTHER ACTION

[CR 321-mental examination An extension 10/97 Adv Cmte voted to proceed with the drafting of an amendment.
L of defendant in capital cases of a proposed PENDING FURTHER ACTION

amendment to
CR 12.2(DOJ)

at 10/97
meeting.

[CR 32(d)(2) -Forfeiture Roger Pauley, 4/94 - Considered
proceedings and procedures DOJ, 10/93 6/94 - Approved by ST Cmte for public comment
reflect proposed new Rule 32.2 9/94 - Published for public comment
governing criminal forfeitures 4/95 - Revised and approved

6/95 - Approved by ST Cmte
9/95 - Approved by Jud Conf
4/96 - Approved by Sup Ct
12/96 - Effective
COMPLETED
4/97- Draft presented and approved for publication
6/97 - Approved for publication by ST Cmte
8/97- Published for public comment
4/98- Approved and forwarded to St Cmte
6/98 ' Withdrawn in light of rejection of R. 32.2 by Stg Comte
PENDING FURTIER ACTION

]CR 32(e)1 - Delete provision DOJ 7/91 - Approved by ST Committee for publication
addressing probation and 4/92 - Considered
production of statements (later 6/92 - Approved by ST Committee
renumbered to CR32(c)(2)) 9/92 - Approved by Judicial Conference

4/93 - Approved by Supreme Court
12/93 - Effective
COMPLETED

[CR 32.11 - Production of 7/91 - Approved for publication by ST Cmte
statements 4/92 -Considered

6192 - Approved by ST Cmte
9/92- Approved by Jud Conf
4/93 -Approved by Sup Ct
12/93 - Effective
COMPLETPi
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Proposal Source, Status
< Date, ,

and Doc #

[CR 32.11- Technical Rabiej 2/98-Letter sent advising chair & reporter EJ
correction of "magistrate" to (2/6/98) 4/98 - Approved, but deferred until style project completed

"magistrate judge" PENDING FURTHER ACTION

[CR 32.11-pending victims Pending 10/97-Adv Cmte expressed view that it was not opposed to addressing the LI
rights/allocution litigation litigation legislation and decided to keep the subcommittee in place to monitor/respond to

1997/98. the legislation.
PENDING FURTHER ACTION L

[CR 32.2] - Create forfeiture John C. 10/9,6 L" 'raft presented and considered

procedures Keeney, DOJ, 4/91 - Draft presented and approved for request to publish C

3/96 (96-CR- 6/97 - Approvedor publication by ST Cmte L

D) 8/97- Published for, public comment
4/98- Approved and forwarded to St Cmte

6/98- Rejected by Stg Comte lJ

PENDING FURTHER ACTION

[CR 331 - Time for filing John C. 10/95 - Considered ,
motion for new trial on ground Keeney, DOJ 4/96 - Draft presented and approved

of newly discovered evidence 9/95 6/96 - Approved for publication by ST Cmte
8/96 - Published for public, comment ,

4/97 - Forwarded to ST Cmte
6/97 - Approved by. ST Cmte
9/97-Approved by Jud Conf
4/98-Approved by Supreme Court
PENDING FURTHER ACTION

[CR 35(b)] -Recognize Judge T. S. 10/95 - Draft presented and considered

combined pre-sentencing and Ellis, III 7/95 4/96 - Forwardec to ST Cmrte K
post-sentencing assistance 6/96 - Approved tor publication by ST Cmte

8/96 - Published for public comment
4/97 -Forwarded to ST Cmte
6/97 - Apprdvedjy ST Cuite

9/97-Approved by Jud Conf
4/98 -Appr6leA by Supreme Court
PENDING'PRlUH ER ACTION

1CR 35(b)] - Recognize S.3, Sen Hatch 1/97 -1Indtv as § 602 and 821 of the Omnibus Crime Prevention Act of

assistance in any offense 1/97 19 7 I
6/97 -St, ler letter to Chairman Hatch

PENDING FUTHER ACTION

1CR 35(c)] - Correction of Jensen, 1994 10/94- Co nsidred d '
sentence, timing 9th Cir. 4/95 - No ac iikpending restylization of CR Rules

decision PENDING, FU ER ACTION

ICR 38(e)] -Conforming 4/97-Draft presented and approved for publication Li
amendment to CR 32.2 6/97-Approc by ST Cmte for publication

8/97- Pulishel Lfor public comment
4/98- Aplprovedtd forwarded to St Cmte

6/98 -W an in light of rejection of R. 32.2 by Stg Comte L

'PENDING FRHER ACTION
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Proposal Source, Status
Date,
and Doc #

l I[CR 401 - Commitment to 7/91 - Approved for publication by ST Cmte
another district (warrant may 4/92 - Considered
be produced by facsimile) 6/92 - Approved by ST Cmte

9192 - Approved by Jud Conf
. 4/93 - Approved by Sup Ct

12/93 - Effective
COMPLETED

L
[CR 40] -Treat FAX copies Mag Judge 10/93 - Rejected
of documents as certified Wade COMPLETED

L Hampton 2/93

[CR 40(a)] - Technical Criminal 4/94 - Considered, conforming change no publication necessaryr amendment conforming with Rules Cmte 6/94 - Approved by ST Cmte
5l'~ change to CR5 4/94 9/94 - Approved by Jud Conf

4/95 - Approved by Sup Ct
12/95-EffectiveL ___________________ COM PLETED

[CR 40(a)] -Proximity of Mag Judge 10/94 - Considered and deferred further discussion until 4/95
nearest judge for removal Robert B. 10/96 - Considered and rejected
proceedings Collings 3/94 COMPLETED

[CR 40(d)] - Conditional Magistrate 10/92- Forwarded to ST Cmte for publication
release of probationer; Judge Robert 4/93 - Discussed
magistrate judge sets terms of B. Collings. 6/93 - Approved by ST Cmte
release of probationer or 11/92 9/93 - Approved by Jud Conf
supervised release 4/94 - Approved by Sup Ct

12/94-Effective
COMPLETED

[CR 41] - Search and seizure 7/91 - Approved for publication by ST Cmte
warrant issued on information 4/92 - Considered
sent by facsimile 6/92 - Approved by ST Cmte

,r 9/92 - Approved by Jud Conf
4L93-Approved by Sup Ct
12/93 -- Effective
COMPLETED

1CR 41] -Warrant issued by J.C. Whitaker 10/93 - Failed for lack of a motion
authority within the district 3/93 COMPLETED

L [CR 41(c)(2)(D)] - recording J. Dowd 2/98 4/98 - Tabled until study reveals need for change
of oral search warrant DEFERRED INDEFINITELY

L
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Proposal Source, Status
Date, .

and Doc#

[CR 43(b)1 - Arraignment of DOJ 4/92 10/92 -Subcommittee appointed L{
detainees by video 4/93 - Considered
teleconferencing; sentence 6/93 - Approved for publication by ST Cmte

absent defendant 9/93 Published for public comment i

4/94 -Deleted video teleconferencing provision & forwarded to ST Cmte
6/94 -Approved by ST Cmte
9/94 -Approved by Jud Conf
4/95 Approved by Sup Ct
12/95 - Effective
COMPLETED

[CR 43(c)(4)] -Defendant John Keeney, 4/96 - Considered

need not be present to reduce DOJ 1/96 6/96 - Approved for publication by ST Cmte

or change a sentence 8/96- Published for public comment r
4/97 - Forwarded-to ST Cinte L
6/97 - Approved by ST Cmte
9/97-Approved, by Jud Conf
4/98 - Approved by Supreme Court

PENDING FUTHER ACTION

[CR 43(c)(5) - Defendant to Judge Joseph 10/97 -Refrehd to reporter and chair

waive personal arraignment on G. Scoville, 4/98 - ApproVed'for publication, but deferred until completion of style project FL

subsequent, superseding 10/16/97 PENDING FURTHER ACTION

indictments and enter plea of (97-CR-I) .

not guilty in writing ._.___

[CR 43]-defendant to waive Mario Cano 10/97-Adv 9nte voted to consider amendment(and related amendment to CR

presence at arraignment 97--- 10) at next meeting
PENDING FURTHER ACTION

[CR 461 - Production of- 6/92 -Approved by ST Cmte

statements in release from 9/92 Approved by Jud Conf

custody proceedings 4/93 -Approved by Sup Ct
12/93 - E1fective
COMPLETED [7

[CR 461-Release of persons Magistrate 10/94 - Defer consideration of amendment until rule might be amended or

after arrest for violation of Judge Robert restylized

probation or supervised release Collings 3/94 PENDING FURTHER ACTION [7
[CR 461- Requirements in 11/95 Stotler 4/96 - Discussed and no action taken

AP 9(a) that court state reasons letter COMPLETED
for releasing or detaining
defendant in a CR case

[CR 46 (e)] - Forfeiture of H.R. 2134 4/98 - Opposed amendment

bond COMPLETED

[CR 46(i)] - Typographical Jensen 7/91 - Approved for publication by ST Cmte

error in rule in cross-citation 4/94 - Considered
9/94 - No action taken by Jud Conf because Congress corrected error

COMPLETED
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Proposal Source, Status
Date,

____________________ and Doc #
[CR 471 - Require parties to Local Rules 10/95 - Subcommittee appointed
confer or attempt to confer Project 4/96 - Rejected by subcommittee
before any motion is filed COMPLETED

[CR 49] - Double-sided Environmental 4/92 - Chair informed EDF that matter was being considered by other
paper Defense Fund committees in Jud Conf

12/91 COMPLETED

[CR 49(c)] - Fax noticing to Michael E. 9/97 - Mailed to reporter and chair
produce substantial cost Kunz, Clerk of 4/98 - Referred to Technology Subcmte
savings while increasing Court 9/10/97. PENDING FURTHER ACTION

~ efficiency and productivity (97-CR-G)

[CR49(c)] - Facsimile service William S. 1/97- Referred to reporter and chair
of notice to counsel Brownell, PENDING FURTHER ACTION

District Clerks
Advisory
Group

- ~~~~~~~~~10/20/97
(CR-J)

[CR 49(e)J -Delete provision Prof., David 4/94 - Considered
re filing notice of dangerous Schlueter 4/94 6/94 - ST Cmte approved without publication
offender status - conforming 9/94 -Jud Conf approved
amendment 4/95 - Sup Ct approved

12/95 -Effective

COMPLETED

[CR531 - Cameras in the 7/93 - Approved by ST Cmte
courtroom 10/93 - Published

4/94 - Considered and. approved
6/94 - Approved by ST Cmte

L 9/94 - Rejected by Jud Conf
10/94- Guidelines discussed by cmte

lI COMPLETED

[CR54] - Delete Canal Zone Roger Pauley, 4/97 - Draft presented and approved for request to publish
minutes 4/97 6/97 - Approved for publication by ST Cmte
mtg 8/97- Published for public comment

4/98 - Approved and forwarded to Stg Cmte
6/98 -Approved by Stg ComteL PENDING FURTHER ACTION

[CR 57] - Local rules ST meeting 4/92 - Forwarded to ST Cmte for public comment
technical and conforming 1/92 6/93 - Approved for publication by ST Cmte
amendments & local rule 9/93 - Published for public comment
renumbering 4/94 - Forwarded to ST Cmte

12/95 - Effective
COMPLETED

[CR 571 - Uniform effective Stg Comte 4/98 - Considered an deferred for further study
date for local rules meeting 12/97 PENDING FURTHER ACTION
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Proposal Source, Status
f_____________ Date, __

andDoc#

[CR 581 - Clarify whether Magistrate 4/95 -No action .
forfeiture of collateral amounts Judge David COMPLETED

to a conviction G. Lowe 1/95 .7

[CR 58 (b)(2)] - Consent in judge Philip 1/97 - Reported out by CR Rules Committee and approved by ST Cmte for

magistrate judge trials Pro 10/24/96 transmission to Jud Conf without publication; consistent with Federal

(96- CR-B) Courts Improvement Act
-4/97-Approved by Sup Ct

COMPLETED

fCR 591 - Authorize Judicial Report from 4/92 -Considered and sent to ST Cmte ..
Conference to correct technical ST 6/93 - Approved for publication by ST Cmte

errors with no need for Subcommittee 10/93 - Published'for public comment

Supreme Court & on Style 4/94 - Approved as published and forwarded to ST Cmte

Congressional action 6/94 -Rejected by ST Cmte lT
COMPLETED

[Megatrials] - Address issue ABA 11/91 - Agenda LI
1/92 - ST Cmte, no action taken
COMPLETED

[Rule 8. Rules Governing 7/91 - Approved for publication by ST Cmte .

§22551 - Production of 4/92 - Considered L

statements at evidentiary 6/92 - Approved by ST Cmte

hearing 9/92 - Approved by Jud 'Conf
4/93-Approved by Sup Ct
12/93 - Effective
COMPLETED FT

[Rules Governing Habeas CV Cmte 10/97-Adv Cmte appointed subcom to study issues

Corpus Proceedings]- 4/98 - Considered and further study

miscellaneous changes to Rule PENDING FURTHER ACTION C

8 & Rule 4 for §2255 & §2254 L
proceedings

JU.S. Attorneys admitted to DOJ 11/92 4/93 - Considered @

practice in Federal courts] PENDING FURTHER ACTION

[Restyling CR Rules] 10/95 - Considered FT
4/96- On hold pending consideration of restyled AP Rules published for public

comment
4/98 - Advised that Style Subc intends to complete first draft by the end of the

year
PENDING FURTHER ACTION
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Rules Approved by Standing Committee and Forwarded to Judicial
Conference

L DATE: September 15, 1998

At its June 1998 meeting, the Standing Committee approved the proposed
amendments to the following rules:

Rule 6 (Presence of Interpreters; Return of Indictment): The Committee accepted
the Advisory Committee's recommendation to limit the presence of interpreters for
hearing or speech impaired grand jurors.

Rule 11 (Pleas): Although, the Standing Committee agreed with the Advisory
Committee's proposed amendments, there was some dissent about the issue of

L including appeal waivers in plea agreements. That particular change to Rule 11 has
been identified as one which created substantial controversy in the Report to the

L Judicial Conference.

Rule 24(c) (Alternate Jurors): The Committee agreed with the proposed change
L: concerning the ability to retain alternate jurors after deliberations have begun. But

it specifically amended the rule to require that if an alternate is substituted after
deliberations have begun, that the judge must instruct them to begin their
deliberations anew.

Rule 54 (Technical Change re Canal Zone court): The Committee approved the
W amendment.

The Standing Committee rejected proposed new Rule 32.2, Criminal Forfeitures.
The key objection focused on the fact that the new rule would have abrogated the jury's

#:4 role in determining the forfeiture issue, particularly the question of nexus. Several
I members questioned whether the proposed rule would limit the ability of the defendant to
L. present evidence at the preliminary hearing conducted after the verdict was announced.

As a result of the rejection of Rule 32.2, the conforming amendments to Rules 7, 31, 32,
7 and 38 were withdrawn.

Le
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OFTHE UNITED STATES

WASHINGTON, D.C. 20544

r-~ ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
M ~~~CHAIRL WILL L. GARWOOD

PETER G. McCABE APPELLATE RULES
q ~~SECRETARY

ADRIAN G. DUPLANTIER
BANKRUPTCYRULES

PAUL V. NIEMEYER
CML RULES

W. EUGENE DAVIS
CRIMINALRULES

FERN M. SMITH
EVIDENCE RULES

TO: Hon. Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice and Procedure

FROM:' Hon. W. Eugene Davis, Chair
Advisory Committee on Federal Rules of Criminal Procedure

SUBJECT: Report of the Advisory Committee on Criminal Rules

DATE: May 15,1998

I. Introduction

The Advisory Committee on the Rules of Criminal Procedure met on April
27 and 28, 1998 in Washington, D.C. and took action on a number of proposed
amendments. The draft Minutes of that meeting are included at Attachment B.
This report addresses matters discussed by the Committee at that meeting. First,
the Committee considered public comments on proposed amendments to the
following Rules:

* Rule 6. Grand Jury (Presence of Interpreters; Return of Indictment).
* Rule 7. The Indictment and the Information (Conforming Amendment).

in * Rule 11. Pleas (Acceptahce of Pleas and Agreements, etc.).

* Rule 24(c). Alternate Jurors (Retention During Deliberations).
* Rule 311. Verdict (Conforming Amendment).
* Rule 32. Sentence and Judgment (Conforming Amendment).

* Rule 32.2. Forfeiture Procedures (New Rule).
L Rule 38. Stay of Execution (Conforming Amendment).
* Rule 54. Application and Exception (Conforming Amendment).

L
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As noted in the following discussion, the Advisory Committee proposes that these
amendments be approved by the Committee and forwarded to the Judicial
Conference.

Second, the Committee has approved amendments to Rules 5(c) which V
addresses the authority of a magistrate judge to grant a continuance of a
preliminary hearing over the objection of a defendant and Rule 24(b) which would
equalize the number of peremptory challenges in felony cases at 1O for each side. L
The Committee recommends, however, that those two rules not be published for
public comment at this point. ,

Third, the Committee is considering proposed amendments to the following
rules:

* Rule 10. Arraignment & Rule 43, Presence of Defendant.
* Rule 12.2. Notice of Insanity Defense or Expert Testimony of
* Defendant's Mental Condition.
* Rule 26. Taking of Testimony.
* Rule 32. Sentence and Judgment.
* Rule 32.1. Revocation or Modification of Probation or Supervised L

* Release.
Rule 43. Presence of Defendant.

* Rule 49. Service and Filing of Papers.
* Rules Governing Habeas Corpus Proceedings; Report of

Subcommittee. X

Finally, the Advisory Committee has several information items to bring to
the, attention of the Standing Committee. L
IL. Action Items--Recommendations to Forward Amendments to the I

Judicial Conference

A. Summary and Recommendations

At its June 1997 meeting, the Standing Committee approved the
publication of proposed amendments to nine rules for public comment from the
bench and bar. In response, the Advisory Committee received written comments
from 24 persons or organizations commenting on all orsosne of the Committee's i
proposed amendmnents to the rules. In addition, the Committee heard the
testimony of four witnesses on the proposed amendments to Rules 11 and 32.2.

,
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The Committee has considered those comments and recommends that all of the
proposed amendments be forwarded to the Judicial Conference for approval and
transmittal to the Supreme Court. The following discussion briefly summarizes the
proposed amendments.

1. ACTION ITEM--Rule,6. Grand Jury.

The Committee has proposed two amendments to Rule 6. The first, in
Rule 6(d) would make provision for interpreters in grand jury deliberations; under
the current rule, no persons other than the jurors themselves may be present. As
originally drafted by the Advisory Committee, the provision for interpreters would
have been extended only to interpreters for deaf persons serving on a grand jury.
The Standing Committee, however, believed that the limitation as to the kind of
interpreter permitted to be present during grand jury, deliberations should be
removed in order to provide an opportunity, for the widest range of public
comment on all the issues raised by the presence of an interpreter during those
deliberations. Thus, the published amendment extended to any interpreter who
may be necessary to assist a grand juror. While some of those commenting on this
proposed amendment believed it would be appropriate to include all interpreters,
several commentators correctly noted that the amendment as written would be
inconsistent with 28 U.S.C. § 1865(b), which requires that all petit and grand jurors
must speak English.

The second amendment would change Rule 6(f) regarding the return of an
indictment. Under current practice the entire grand jury is, required to return the
indictment in open court. The proposed change would permit the grand jury

C foreperson to return the indictment in open court--on behalf of the grand jury. Of
L the eleven commentators, only two opposed this change on the general view that it

distances the grand jury from the court.

Upon further consideration of the amendments to Rule 6(d), the
Committee decided to limit the presence of interpreters to those assisting hearing
or speech impaired grand jurors.

Rl Recommendation- The Committee recommends that the amendments to
-Rule 6, as- modifiedfollowing publication, be approved andforwarded to the
Judicial Conference.

Li
Li
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Li
2. ACTION ITEM--Rule 7. The Indictment and the

Information

The amendment to Rule 7(c)(2), which addresses one aspect of criminal
forfeiture, is a conforming amendment reflecting proposed new Rule 32.2. That C

rule provides comprehensive coverage of forfeiture procedures. The Committee
received no comments on the proposed amendment to the rule.

Recommendation--The Committee recommends that the amendment to
Rule 7 be approved andforwarded to the Judicial Conference.

3. ACTION ITEM--Rule 11. Pleas.

The proposed amendments to Rule 11 reflect the Committee's discussion
over the last year concerning the interplay between the sentencing guidelines and
plea agreements and the ability of a defendant to waive any attacks on his or her p
sentence. Specifically, Rule 1 l(a) has been changed slightly to conform the
definition of organizational defendants. Rule ,11 (c) would be amended to require
the trial court to determine if the defendant understands any provision in the plea L

agreement waiving the right to appeal or to collaterally attack the sentence. A
majority of the commentators, and one witness who testified before the
Committee, opposed the change. Their general opposition rests on the argument L
that the Rule should not in any way reflect the Committee's support of such
waivers until the Supreme Court has ruled on the question of whether such waivers
are valid. The Committee believed that it was appropriate to recognize what is
apparently already taking place in a number of junisdictions and formally require
trial judges in those jurisdictions to question the defendant about whether his or
her waiver was made knowingly, voluntarily, and intelligently. The Committee did
add a disclaimer to the Committee Note, as suggested by at least one
commentator.

The proposed change in Rule 1 l(e)(1) is intended to distinguish clearly
between (e)(1)(B) plea agreements--which are not binding on the court--and
(e)(1)(C) agreements--which are binding. Other language has been added to those
subdivisions to make it clear that a plea agreement may include an agreement as to
a sentencing range, sentencing guideline, sentencing factor, or policy statement.
The proposed language includes suggested changes by the Subcommittee on Style.
The majority of the commentators supported this clarification.

- L
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Recommendation-The Committee recommends that the amendments to
Rule 11 be approved as published andforwarded to the Judicial Conference.

L
4. ACTION ITEM--Rule 24(c). Alternate Jurors.

The proposed amendment to Rule 24(c) would permit the trial
-court to retain alternate jurors--who during the trial have not been selected as
substitutes for regular jurors--during the deliberations in case any other regular
juror becomes incapacitated and can no longer take part. Although Rule 23 makes
provision for returning a verdict with 11 jurors, the Committee believed that the
judge should have the discretion in a particular case to retain the alternates, a
practice not provided for under the current rule. Most of those commenting on the
proposed amendment, supported it. The NADCL and the ABA opposed the

LI change; the former believes that there is no provision for the court to make any
substitutions of jurors after deliberations begin. The ABA opposes the amendment

F because it believes that it will create an unnecessary risk that jurors will decide the
case on something less than a thorough evaluation of the evidence. On the other
hand, the Magistrate Judges Association supports the change. After considering

the comments, the Committee decided to ,forward the rule with no changes to the
published version.

A, Recommendation--he Committee recommends that the amendment to
Rule 2 4(c) be approved andforwarded to the Judicial Conference.-

5. ACTION ITEM--Rule 31. Verdict.

The proposed amendment to Rule 31 deletes subdivision (e) which related
to the requirement that the jury return a special verdict regarding criminal

C forfeiture. The amendment conforms the rule to proposed new Rule 32.2 which
provides comprehensive guidance on criminal forfeitures. The Comnmittee received
no comments on this proposed change.

L t . Recommendation--The Committee recommends that the amendment to

Rule 31 be approved andforwarded to the Judicial Conference.

6. ACTION ITEM--Rule 32. Sentence and Judgment.

The proposed amendment to Rule 32(d), which deals with criminal
forfeiture, conforms that provision to proposed new Rule 32.2 which provides

L
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comprehensive guidance on forfeiture procedures. The Committee received no
comments on this proposed amendment.

Recommendation-7he Committee recommends that the amendment to
Rule 32 be approved andforwarded to the Judicial Conference. F

7. ACTION ITEM--Rule 32.2. Forfeiture Procedures.

The Committee proposes adoption of a new rule dedicated solely to the
question of forfeiture proceedings. Over the last several years the Committee has
-discussed the jury's role in criminal forfeiture. Under existing rules provisions, L
when a verdict of guilty is returned on any substantive count on which the
government alleges that property may be forfeited,, the jury is asked to decide
questions of ownership or property interests vis a vis the defendant(s). However,
in Libretti v. United States, 116 S.Ct. 356 (1995), the Supreme Court indicated
that criminal forfeiture constitutes an aspect of the sentence imposed in the case K
and that the defendant has no constitutional, right to have a jury decide any part of
the sentence. Accordingly, the DepartmentIof Justice recommended adoption of a
rule which would leave, the issue of criminal forfeiture to the court. In, reviewing
the various existing rules provisions dealing with criminal forfeiture, the
Committee finally settled on proposing one new rule. The adoption of this new
rule would require amendments to Rules 7(c)(2), 31(e), 32(d)(2), supra, and an L
amendment to Rule 38(e), infra..

The Conmmittee received only six written comments and most of those
supported the change. The NADCL adamantly opposes the proposed rule, and
provided two witnesses who testified before the Committee. Their key point is that,
the new rule abrogates the critical right to a jury trial. Under current Rule 31(e), a L
jury is required to return a special verdict which determines the extent of the
defendant's interest in property to be forfeited; and the rules of evidence apply at V
that proceeding. Under the new rule, the jury's role would be eliminated and the
court would initially decide whether the defendant has an interest in the property.
In a later proceeding the court would resolve any third party claims to the property fl
subject to forfeiture. A witness for the Department of Justice pointed out that
after the Supreme Court's decision is Libretti, supra, forfeiture proceedings are a
part of sentencing, a matter to be decided by the trial judge. V

After reviewing the comments, the Committee recognized that it can be
burdensome to the jury which has just returned a verdict following a long trial
involving difficult deliberations, to be informed that their task is not yet finished
and that they must next decide whether certain property may be forfeited. The
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if Committee learned that probably as a result, most defendants waive the right to

i L have the jury decide the issue.

After discussion and consideration of the comments and testimony, the
Committee made several clarifying changes to the rule regarding (1) the obligation
of the trial judge to determine the extent of the defendant's interest in the property
to be forfeited, (2) the fact that the ancillary proceeding is not a part of sentencing,
and (3) the procedures to be used if the government wishes to use "substitute"
property as provided by statute, and procedures to be used if property which was
originally part of the order of forfeiture is subsequently discovered.

Recommendation--The Committee recommends that the amendment to
Rule 32.2 be approved as amended and forwarded to the Judicial Coference.

8. ACTION ITEM--Rule 38. Stay of Execution.

The amendment to Rule 38 (e) is a technical, conforming, amendment
resulting from proposed new Rule 32.2 which provides comprehensive guidance
on criminal forfeitures. The Committee received no comments an the proposed
change.

Recommendation-The Committee recommends that the amendment to
Rule 38 be approved as published andforwarded to the Judicial Conference.

9. ACTION ITEM--Rule 54. Application and Exception.

The proposed amendment to Rule 54 is a minor change reflecting the fact
_y that the Canal Zone court no longer exists. The Committee received only twoL comments on the amendment; both supported the change.

Recommendation--The Committee recommends that the amendment to
Rule 54 be approved as published and forwarded to the Judicial Conference.
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THE CHIEF JUSTICE LEONIDAS RALPH MECHAM
OF THE UNITED STATES Secretary

, ~~~~Presiding

FINAL CONSENT CALENDAR

September 15-16, 1998

The following recommendations are hereby presented for approval by acclamation.

F-1 Executive Committee
Judge Wm. Teirell Hodges, Chair

1. For discussion.

2. Approve a resolution in recognition of the substantial contributions made by
Judicial Conference committee chairs whose terms of service will end in 1998

.............................................................. pp. 2 -3

1 3. Approve the document entitled The Judicial Conference of the United States and
its Committees (Appendix F of the report) ....................... Addendum

Ad F-2 Committee on the Administrative Office
Chief Judge Edward B. Davis, Chair

'For information.

F-3 Committee on Automation and Technology
LI Judge Edward W. Nottingham, Chair

For information.

r~~~~~~~~~~~~~~
NOTICE

No recommendation presented herein represents the policy of the JudicialLf Conference unless approved by the Conference itself.
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F-I 8 Committee on Rules of Practice and Procedure
L ~~~~Judge Alicemarie, H. Stotler, Chair

1. Approve the proposed amendments to Bankruptcy Rules 10 17, 1019, 2002, 2003,
3020, 3021,4001,4004,4007,6004, 6006, 7001, 7004, 7062,9006, and 9014and
transmit them to the Supreme Court for its consideration with the recommendation
that they be adopted by the Court and transmitted to Congress in accordance with
the law ..................................................... pp. 2-6

Final Consent Calendar, September 1998 Page 25

l



F-18 Rules of Practice and Procedure (continued): V

2. With regard to National Bankruptcy Commission Recommendation 1.1.4 0

(concerning systems administration of consumer bankruptcies), express thanks for
the endorsement of the 1997 amendments to Rule 9011, and follow the procedures
set forth in the Rules Enabling Act, 28 U.S.C. §§ 2071-2077, for considering Li
further amendments and recommending them to the Supreme Court ........ pp. 6-7

3. With regard to Commission Recommendation 2.3.2 (concerning consent of former L 1
partners), urge Congress, if it enacts legislation, to defer to the provisions of the
Rules Enabling Act for any procedural rules that may be required to implement
changes in the Bankruptcy Code ................................. pp. 7-8

4. With regard to Commission Recommendation 2.4.9 (concerning employee
participation in bankruptcy cases), inform Congress that the schedules that must
be filed by a debtor (Official Form 6) already require disclosure of employee-
related obligations and that action on the Commission's recommendation is
unnecessary .................................................. p. 9

5. With regard to Commission Recommendation 2.4.10 (concerning enhancing the art
efficacy of examiners and limiting the grounds for appointment of examiners in
chapter 11 cases): 7
a. restate support for limiting the circumstances under which a trustee or

trustee's own firm can be retained as a professional by the trustee but take no
position on this recommendation to permit examiners to retain professionals
under the same standards that govern the retention of other professionals,
because such a change in substantive bankruptcy law concerns a matter of
public policy that is best addressed by Congress; and

b. with respect to the recommendation to consider an amendment to Rule 2004,
note that the recommendation is addressed directly to the Advisory
Committee on Bankruptcy Rules, which has considered the matter and
determined, for the time being, simply to monitor any case law that develops
and, accordingly, urge Congress to defer to the provisions of the Rules
Enabling Act, 28 U.S.C. §§ 2071-2077 ........................... p. 10

6. With respect to Commission Recommendation 2.5.2 (concerning flexible rules for
disclosure statements and plans), express support for authorizing the bankruptcy .7
courts to exercise greater flexibility in managing small business cases under
chapter 11, but urge Congress, if it enacts legislation, to defer to the provisions of
the Rules Enabling Act, 28 U.S.C. §§ 2071-2077, for any procedural rules or
official forms that may be required to implement changes in the Bankruptcy Code

...................................................... pp. 11-12

Page 26 Final Consent Calendar, September 1998 C



F- 18 Rules of Practice and Procedure (continued):

7. With respect to Commission Recommendation 2.5.3 (concerning reporting
requirements for small business debtors), take no position on the merits of the
recommendation, but urge Congress, if it enacts legislation on the subject of small
business cases under chapter 11 of the Bankruptcy Code, to defer to the provisions
of the Rules Enabling Act, 28 U.S.C. §§ 2071-2077, for any procedural rules or
official forms that may be required to implement changes in the Bankruptcy Code

C............................................................ pp. 13-15

8. With regard to Commission Recommendation 4.2.3 (concerning taxation and the
Bankruptcy Code), express general support for the principle of facilitating adequate
and effective notice in bankruptcy cases to governmental units and note that
proposed amendments to the Federal Rules of Bankruptcy Procedure that would
provide better notice to all federal and state governmental units have been

K, published for comment ..................................... pp. 15-16

9. Approve the proposed amendments to Civil Rule 6(b) and Form 2 and transmit
them to the Supreme Court for its consideration with the recommendation that they
be adopted by the Court and transmitted to Congress in accordance with the law
............................................... 18

10. Approve the proposed amendments to Criminal Rules 6, 11, 24, and 54 and
transmit them to the Supreme Court for its consideration with the recommendation
that they be adopted by the Court and transmitted to Congress in accordance with
the law ..................................................... pp. 22-25

LK

U

All of the foregoing recommendations which require the expenditure of funds are approved by the
Conference subject to the availability of funds, and subject to whatever priorities the Conference
might establish for the use of available resources.

to Final Consent Calendar, September 1998 Page 27
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105th Congress, 2d Session -------- -- --- House Document 105-267

AMENDMENTS TO THE FEDERAL RULES OF
CRIMINAL PROCEDURE

COMMUNICATION

FROM

THE CHIEF JUSTICE, THE SUPREMEE COURT OF THE UNITED STATES
TRANSMITTING

AMENDMENTS TO THE FEDERAL RULES OF CRIMINAL PROCE-
DURE THAT HAVE BEEN ADOPTED BY THE COURT, PURSUANT
TO 28 U.S.C. 2074

L

L

MAY 5, 1998.-Referred to the Committee on the Judiciary and ordered
to be printed

U.S. GOVERNMENT PRINTING OFFICE

48-832 WASHINGTON 1998
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SUPREME COURT OF THE UNITED STATES

April 24, 1998

ORDERED:

1. That the Federal Rules of Criminal
Procedure for the United States District Courts be, and
they hereby are, amended by including therein

eAI amendments to Criminal Rules 5.1, 26.2, 31, 33, 35, and
43.

k ~~~~~~~~~[See infra., pp. __ J

2. That the foregoing amendments to the
Federal Rules of Criminal Procedure shall take effect on
December 1, 1998, and shall govern all proceedings in
criminal cases thereafter commenced and, insofar as just
and practicable, all proceedings in criminal cases then
pending.

3. That THE CHIEF JUSTICE be, and hereby
is, authorized to transmit to the Congress the foregoing
amendments to the Federal Rules of Criminal Procedure
in accordance with the provisions of Section 2072 of Title

LI 28, United States Code.

C ~~~~~~~~~~~~~~~~~~~~~~(1)
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendments to Rules 10 & 43; Waiver of Appearance

DATE: September 15, 1998

At its last meeting in April 1998, the Committee considered an amendment to
Rules 10 and 43 that would have permitted the defendant to waive personal appearance at
his or her arraignment. The issue had been raised initially at the Committee's October
1997 meeting in Monterey, California and resulted in a draft that would have required the
defendant to execute a written waiver of appearance.

During the discussion on that draft, the question was raised whether similar
waivers might apply where the accused was prepared to enter a no contest plea or a plea
to a superseding indictment. Judge Miller and Mr. Martin were asked to consider the
issue.

Attached is a memo from Judge Miller and Mr. Martin suggesting an amendment
to the April 1998 draft of the proposed rule. Their language would require the defense
counsel to sign the written waiver and would permit the defendant to waive appearance if
he or she is pleading guilty to an indictment or misdemeanor information. The attached
materials contain the memo and draft which appeared in the April 1998 agenda book.

In discussing this issue, it might be helpful to recognize the technical distinction
between arraignment and taking the defendant's plea. Rule 10 addresses only the issue of
arraignment-which technically ends with the defendant being called upon to enter a plea.
The entry of the plea itself, is covered in Rule 11. Rule 43 requires that the accused be

, y present at "the arraignment, at the taking of the plea..." Although neither Rules 10 or 11
contain an explicit reference to the requirement that the defendant be present, both rules

r" implicitly recognize that requirement.
L.

Although in practice the arraignment and plea are usually conducted as a unitary
proceeding, in theory, a defendant might wish to waive appearance at the arraignment, but
not to the entry of pleas. Thus, it might be advisable to recognize the distinction and
address the issue of personal appearance at both the arraignment and the entry of a notL guilty plea. That might be accomplished by adding a specific provision to Rule 11 which
mirrors the proposed language in Rule 11, as well.

L
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA

SUITE 173L WALTER E. HOFFMAN UNITED STATES COURTHOUSE

600 GRANBY STREET

NORFOLK, VIRGINIA 23510- 1915

(757) 222-7007

CHAMBERS OF FACSIMILE NO.

TOMMY E. MILLER (757)222-7027
UNITED STATES MAGISTRATE JUDGE

w S ~~~~~MEMORANDUM

TO: THE HONORABLE W. EUGENE DAVIS

CHAIR, ADVISORY COMMITTEE ON CRIMINAL RULES

PROFESSOR DAVID A. SCHLUETER

REPORTER, ADVISORY COMMITTEE ON CRIMINAL RULES

FROM: TOMMY E. MILLER

HENRY A. MARTIN

RE: PROPOSED AMENDMENTS TO RULES 10 AND 43

DATE: SEPTEMBER 3, 1998'

At Judge Davis' request, we have reviewed the proposed language for changes to Rules 10

and 43 as prepared by Professor Schlueter for the April 1998 meeting [Binder Tab III-C-2] and the

proposal of Judge Scoville that a defendant should be permitted to waive appearance at an

arraignment on a superseding indictment [Binder Tab III-C-9].

In our opinion the language proposed by Professor Schlueter needs only one modification.

We suggest the following language at Rule 1 0(c)(i):

(i) The defendant has waived such appearance in a written waiver signed by
the defendant and counsel which affirms that the defendant has received and
understands the indictment or misdemeanor information and states that the
defendant's plea is not guilty to the charges. and

We believe that this additional language adequately addresses the following concerns we had

with the written waiver of arraignment:

1. The written waiver assures that the requirements of subsections (a) and (b) of Rule 10 are

met,



2. This waiver, which applies to all arraignments, addresses Judge Scoville's request that a

waiver be permitted for superseding indictments,

3. Such a waiver should be permitted only when the defendant is entering a not guilty plea.

We believe that a defendant should not be permitted to waive arraignment if he plans to stand mute

[Rule 1 (a)(l], or seeks to enter a conditional plea [Rule 1 (a)(2)], a nolo contendere plea [Rule

1 (b)], or a guilty plea [Rule 1 1(c)]. Each of these pleas requires the court to take some affirmative 6

action in order to accept the plea. The court's action for these pleas should take place in the presence

of the defendant.

4. The waiver may not be used in cases where the defendant is charged with a criminal C

information in a felony case since the defendant is required by Rule 7(b) to waive indictment in open L.
court. r

Attached to this memo is a waiver form now used in the Middle District of Tennessee. Also

attached are the materials contained at Tabs III-C-2 and III-C-9 in the April 1998 binder.

Lki
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L (CANNOT BE USED WHEN INFORMATION CHARGES A FELON"

IN THE UNITED STATES DISTRICT COURT
MIIIDI£ ISTRICT OF TENNESSEE

UNITED STATES OF AMERICA )
)

- ~ v. ) No._ _ _ _ _

)
)r WAIVER OF PERSONA APPEARANCE AT ARRIGNMENT

AND ENTY OF PLEA OF NOT GUILlY

n 1 herebyam t - the defendantin thiscase, and alongwith my undersigned
attorney, hereby a dadge he following, and petition the Court to enter a piea of not guilty-

nature 1)1 have received a copy of the Indient or Information in this case. I undetand th
nature and substance of the charge or charges, te nmmum penalties applicable in event
I sn convicted, and my constitutional uights. My attorney has advised me of these rights and the
penalties provided if I am convicted.

2) 1 understand I have the right to appear personally with my attorey before a judicial
officerforarraignment in open court on th charge, or charges, within ten (10) days of (a) the filing
of the Indictment or Information and making public thereof; (b) the date I was arrested or served

L wfith a summons; or (c) the date I was ordered held to nswer and appeared before a judicial
officer of the court in which this charge, or charges, re pending, whichever date last occurs. I
further understand that, absent the present waiver, I will be arraigned in open court and must

_ appear as directed.

I have conferred with my attorney and fuly understand all of the above. I hereby waive
personal appearance at arraignment and the reading of the Indictment or Information; by this
petition, I tender a plea of not guilty. I understand hat entry by the Court ofthis plea will conclude
te affaignment in this case for all purposes, including the Speedy Thal Act, 18 U.S.C. §3181, andL §12(d) of Part I of the Speedy Trial bn for this District

Furthermore, I agree that if this pefition is posted, the time between the date of the signing
of this paperand the date ft is stmpd as filed by tCie of the United Staes District Court is
excludable from the timen of the Spedy Trial Act. 18 U.S.C. §§3181, Ltsoq.

I respectfully submit this petition to enter a plea of not guilty in my absence.

Date of signatures Defendant

Attorney for Defendant

QOR 2" ER

L APPROVED by the Court A plea of FNot Gultyw is entred for Defendant effectve

District Judge/Magistrate Judge

77 *f-7nflzz 777 Ik C nw iInnt Ifl nI(T 4 fa WVTQ:OT2 RR-Z -r, KA (IN JlAflOJ 1!M SfGlas 1N3S
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TAB III-C-2

MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

,r-1 RE: Proposed Amendment to Rules 10 (Arraignment) & 43 (Presence of
l Defendant).

DATE: March 25, 1998

At its October 1997 meeting, the Committee voted to proceed with consideration
of draft amendments to Rules 10 and 43 which would permit a defendant to waive a
personal appearance at an arraignment.

V Attached are drafts of proposed amendments to the those two rules, along with
draft Committee Notes. During the discussion at the October meeting, there was some
sense that it would be appropriate to require the waiver of appearance to be in writing,
and with the approval of the court. Those qualifying provisons have been included in the
draft for purposes of further discussion.
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L_, 1 Rule 10. Arraignment

2 (a) Arraignment, which shall be conducted in open court, ad shall-consists of

3 $1 reading the indictment or information to the defendant or stating to the

g 4 defendant the substance of the charge; and

5 (jii calling on the defendant to plead~to the indictment 'or information

6 thefete.

7 fb)The defendant shall be given a copy of the indictment or information before

L 8 being called upon to enter a ple plead.

9 (c) A defendant need not be present for the arraiwnment if:

Ad 10 (i) the defendant has waived such appearance in writintand

7 11 (ii) the court accepts the waiver.

COMMINTTEE NOTE

Read together, Rules 10 and 43 require the defendant to be present in court for the
arraignment. See, e.g., Valenzuela-Gonzales v. United States, 915 F.2d 1276, 1280 (9th
Cir. 1990)(Rules 10 and 43 are broader in protection than the Constitution). The
amendment to Rule 10, in addition to several stylistic changes, creates an exception to that
rule and provides that the court may permit arraignments when the defendant has waived
the right to be present in writing and the court consents to that waiver. A conforming
amendment has also been made to Rule 43.

In amending the rule, and Rule 43, the Committee was very much aware of the
argument that permitting a defendant to be absent from the arraignment could be viewed
as an erosion of an important element of the judicial process. First, it may be important
for a defendant to see, and experience first-hand the formal impact of the reading of the

L charge. Second, it may be necessary for the court to personally see and speak with the
defendant at the arraignment, especially where there is a real question whether the
defendant really understands the gravity of the proceedings. And third, there may be
difficulties in providing the defendant with effective and confidential assistance of counsel

tin X if counsel, but not the defendant, appears at the arraignment.

The Committee nonetheless believed that in appropriate circumstances the court,
L and the defendant, should have the option of conducting the arraignment in the absence of

the defendant. The question of when it would be appropriate for a defendant to waive his
or her appearance is not spelled out in the rule. That is left to the defendant and the court
in each case.

A critical element to the amendment is that no matter how convenient or cost
C effective a defendant's waiver might be, the defendant's right be present in court stands



unless he or she waives that right. As with other rules including an element of waiver,
whether a defendant voluntarily waived the right to be present in court during an L
arraignment will be measured by the same standards. An effective means of meeting that
requirement in Rule 10 is to require that any waiver of the right be in writing. And if the 7
trial court has reason to believe that in a particular case the defendant should not be i,
permitted to waive the right, the court may reject the waiver and require that the
defendant actually appear in court. That might be particularly appropriate where the court
wishes to discuss substantive or procedural mratters in conjunction with the arraignment
and the court believes that the defendant's ,presence is important in resolving those
matters.

V,
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Criminal Rules Committee
Proposed Amendment: Rule 43
March 1998

i Rule 43. Presence of the Defendant

2 *****

3 (c). PRESENCE NOT REQUIRED. A defendant need not be present:

4 (1) when represented by counsel and the defendant is an organization, as

5 defined in 18 U.S.C. § 18;

6 (2) when the offense is punishable by fine or by imprisonment for not more

7 than one year or both, and the court, with the written consent of the defendant, permits

8 arraignment, plea, trial and imposition of sentence in the defendant's absence;

9 (3) when the proceeding involves only a conference or hearing upon a

10 question of law; ef

11 (4) when the proceeding involves a [reduction orl correction of sentence

12 under Rule [34 35(b) or (c) or 18 U.S.C. § 3582(c1: or

13 (5) when, as provided in Rule 10. the defendant has waived the right to be

14 present at the arraignment.

COMMITTEE NOTE

The amendment to Rule 43(c) reflects the concurrent change to Rule 10 which
permits a defendant to waive his or her presence at the arraignment.

New matter is underlined and matter to be deleted is lined through. Matter in
brackets reflects proposed changes currently pending before the Supreme Court
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r TAB III-C-9

MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

- RE: Proposal to Permit Defendant to Waive Appearance at Arraignment
V on Superseding Indictments and Pleas

DATE: March 28, 1998

L
The attached letter from Magistrate Judge Scoville proposes that Rule 43 be

amended to permit a defendant to waive his or her appearance at an arraignment on a
superseding indictment and also enter a plea of not guilty or stand mute, without
appearing in open court.

That portion of the proposal addressing the waiver of appearance at an
arraignment (whether superseding or otherwise) is already addressed in proposed
amendments to Rules 10 and 43 (See Agenda for April 1997 meeting). The question of

L. whether a defendant can waive personal appearance when called upon to enter a plea is
not addressed in those amendments.

L If the Committee is inclined to consider an amendment permitting a defendant to
waive appearance at the entry of a not guilty plea or when refusing to enter a plea (for any
case or only in those cases where there has been a superseding indictment), then someL, additional consideration should be given to whether an amendment should be made to
Rule 11 as well.

L

L

L

L
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Li ~~~~~~~~UNITED STATES DISTRICT COURT

WESTERN OISTRICT OF MICHIGAN

110 MICHiGAN N. W.

GRANO RAPIDS. MICHIGAN 49503

C.4IAMISCR6 OF 3

JOSEPH G. SCOVILLE (616) 456-2309
L wrzlrso s~srt5 MA~tSTS7ATE 97-C R I (FTS) 372-2309

October 16, 1997

Mr. Peter G. McCabe
Secretary
Committee on Rules of Practice and Procedure
of the Judicial Conference of the United States

Washington, D.C. 20544

vir Re: Proposed Amendment to Federal Rules of Criminal Procedure

Dear Mr. McCabe:

L I am writing to you in your capacity as Secretary of the Standing Committee on
Rules of Practice and Procedure. I have enclosed what I believe to be a modest proposal for
amendment to Criminal Rule 43. The proposed amendment would allow a defendant who has
previously appeared in person for arraignment to waive personal arraignment on subsequent,
superseding indictments and enter a plea of not guilty in writing.

The genesis of this proposal came a few years ago, when our court was asked to
identify methods of saving taxpayer money in criminal cases. Several judges concluded that the
practice of rearraigning defendants on superseding indictments, many of which are merely

L technical in nature, creates unnecessary expense. Personal appearance for arraignment on a
superseding indictment often requires transportation costs from far away detention facilities and
payment of CJA panel attorneys for what amounts to a formality. In some cases, the probation
department has been required to pay for transportation for out-of-state defendants released on bond
to return to the district only for this purpose.

L The model for the proposal comes from the Michigan Court Rules, which allow a
defendant to waive personal presence at any arraignment, as a matter of right. The enclosed

l. proposal does not go that far, as it allows the court to direct a personal appearance in any
particular case. I have circulated this proposal to the United States Attorney's Office, the Federal
Defenders of both the Eastern and Western Districts of Michigan, and the Committee on theV United States Courts of the jState Bar of Michigan. I received minor editorial comments, which
have been incorporated into the enclosed proposal. None of those attorneys reviewing the
proposal expressed any objection to the concepts embodied therein.



Mr. Peter G. McCabe l
October 16, 1997
Page2 2

IF

If this proposal is in proper form, I would appreciate your bringing it to the

attention of the Advisory Committee on the Federal Rules of Criminal Procedure for its r7

consideration. L
Thank you for your assistance in this matter.

Very truly yours,

7~~~~
/ Jo'e G. co e

Magistrate Judge

mml
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Fed. R. Crim. P. 43

* ** *

(c) Presence Not Required. A defendant need not be present in the following
situations:

(5) Unless the court directs otherwise, a defendant who is represented
by a lawyer and has personally appeared for arraignment on an indictment may
enter a plea of not guilty or stand mute to a superseding indictment by filing, at or
before the time set for the arraignment, a written statement signed by the defendant
and the defendant's lawyer acknowledging that the defendant has received a copy
of the superseding indictment, has read or had it read or explained, understands the
substance of the charge and potential penalties, waives arraignment in open court,
and pleads not guilty to the charge or stands mute.

Rationale

i. The filing of superseding indictments has become common. The taxpayers are put
to unnecessary expense by the present requirement that a defendant appear personally for
arraignment on superseding indictments, which is a formality in the vast majority of cases. The
proposed amendment would allow a represented defendant to waive appearance in response to a
superseding indictment, unless the court or counsel see a reason for personal appearance. The
amendment is patterned after Rule 6.113 of the Michigan Court Rules, which allows the entry of
not-guilty pleas in this fashion in all felony cases as a matter of right.

r
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JUDICIAL CONFERENCE OFTHE UNITED STATES

WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMII IEES 1

CHAIR
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PAUL V NIEMEYER
CMLRULES

December ll, 1997 W. EUGENE DAVIS

CRIMINAL RULES

FERN M. SMITH
EVIDENCE RULES

Honorable Joseph G. Scoville
United States District Court
110 Michigan N.W.
Grand Rapids, Michigan 49503 7

X

Dear Judge Scoville:

Thank you for your suggestion to amend Criminal Rule 43 to allow a defendant to waive the

right to be present at a subsequent, superseding arraignment. The Advisory Committee on Criminal

Rules is considering an amendment that would allow a represented defendant to waive the right to be

present at any arraignment, including the initial arraignment, which would encompass your suggestion.

A copy of your letter has been sent to the chair and reporter of the advisory committee for their review

in the event that a more limited alternative is considered along the lines suggested in your proposal. 7

I have enclosed excerpts of the minutes and the relevant materials considered by the advisory

committee at its October 13-14, 1997 meeting. I will advise you of any actions taken by the advisory

committee with regard to Criminal Rule 43.

The committee meets next on April 27-28, 1998. We welcome your suggestion and appreciate

your interest in the rulemaking process.

Sincerely,

Peter G. McCabe K
Secretary

Enclosure

cc: Honorable Alicemarie H. Stotler
Honorable W. Eugene Davis
ProfessorDavid A. Schlueter
Professor Daniel R. Coquillette



MEMO TO: Members, Criminal Rules Advisoly Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendments to Rule 12.2

7 DATE: September 15, 1998
L

Overview of Issue

For the past two meetings, the Committee has considered an amendment to Rule
12.2 that would first, require a defendant to give notice of an intent to introduce expert

K testimony in a capital case sentencing proceeding. Second, the proposed amendment
would authorize the trial court to order a defendant, who had provided such notice, to
undergo a compelled mental examination. Third, the proposal would place some limits on

r the ability of the government to see the results of the examination before the penalty phase
had begun.

At the last meeting in April 1998, the Committee was generally in agreement with
the requirement that the defendant be required to give notice of an intent to introduce
expert testimony on his mental condition. It also seemed in agreement that the proposed

LI rule regarding the ability of the court to order a psychiatric examination was sound. In my
cover memo (attached), I raised several policy questions for the members' consideration
regarding disclosure of the results of the examination. During the discussion on the
proposed changes, several members of the Committee raised questions, however, about
the core issue of self-incrimination vis a vis any resulting mental examinations and
disclosure of the results. I was asked to do some additional research on the issue of self-
incrimination.

Application of Fifth Amendment to Court-Ordered
Psychiatric Examinations

The law seems clear: A defendant has a Fifth Amendment right against self-
incrimination to refuse to answer questions at a court-ordered psychiatric examination if
he does not intend to place his mental condition in issue in the case. Estelle v. Smith, 451
U.S. 454 (1981). On the other hand, if a defendant introduces evidence of his mental
condition, the government is permitted to use the results of that examination in rebuttal.
Buchanan v. Kentucky, 483 U.S. 402 (1987); Estelle, supra, at 461-69. Several lower

L courts have treated the issue as one of implied waiver of the privilege against self-
incrimination. See, eg., Schneider v. Lynaugh, 835 F.2d 570, 576 (5th Cir. 1988). That
is, a defendant who puts his or her mental condition in issue may not claim the Fifth
Amendment to bar the state from responding in kind.
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September 1998

A related question then is whether notice of an intent to submit such evidence is
sufficient to waive any Fifth Amendment privilege. The Fifth Circuit recently addressed
that point in United States v. Hall, _ F.3' d _ (5th Cir. 1998) (attached) where the
trial court conditioned the defendant's presentation of psychiatric mitigation testimony at
his capital sentencing proceeding on submission to a government psychiatric examination.
The Court of Appeals ruled that a defendant could be required to submit to a government-
conducted examination as a condition to introducing'expert psychiatric testimony-
without violating his privilege against self-incrimination. The court noted that the defense
was correct in arguing that mierey giving ntice of' A intent to submit psychiatric
testimony did not constitute Waiver of the, rivilege. 'I thecurt made It clear that after
he had introduced such evidence,the tria c wdnot have Violated his pege by
permitting the government to aditpsychiatric ttimdnyin rebuta,

The court also rejected tle alte itiv defen se'argument that the al court'could
not order a government psychiatrc a tonuless it also ordered that the results be
sealed until the penalty phase othe tiiaLThe 4efense had argued that unless the results r
were sealed, there would be' ngarane ta hsyemnthad not made improper use

=~~~~~~~~~~~~U E f fuIe 1,',of those results before the dtelAn~ai~l7j~ i menta 'condition in issue. The"
court noted that some district courts hadtirhred te''results sealed See,, le United

Saev.Beckford, 962 F. Sui b (DA..~~~~~~~~~~~~~~~~~~~~~~~~~~~IState v. ould e beefici1~he~f~ndnt ad Observing that ctho
se' alinrg the results couldkely afdars jdicial
xconomy, the court ~ j ich ,s were ot o, a istitutdnaI

mandated. thes6 atb ifih a f be t, t es tnisi
court added ~ ~ ~ ~ ~ e govemmen 'ahasuedeotherwise Orotetd' &omt i ~ tnayri~ h su ttrial'andpt h

government to tI udno ~ l tan frOM sc s

Finally, the court noted, that Rule 12.2(c) cuirrently provides safeguards by
excluding the results of 'the mental exahnination on an insanity defense until the defendant
has introduced testimony. Thati prov~ "Isin, said the court, makes no provision for denyingL
the government access to the sanity report, until after the defendant actually places his or
her sanity in issue in the case. And that prbvison,' V court continued, has been upheld as
comporting with the Fifth Aniendmeant~ See, e.gt' United States v. Lewis, 53 F.3d 29, 35 n.
9 (4th Cir. 1995).

L
In sum, the cAselaw appears u to, $o't several general propositions that impact on

the proposed changes to Rule 12.2. First the`court'may constitutionally condition a
defendant's ability to present evidenceiohs' or fher mental condition at sentencing on [I
submission to a court-ordered govemm psychiatrc examination without violating the
Fifth Amendment. Second, the court is not requed to wait until the defendant introduces
such evidence before ordering the xa tion. Third, the government is not permitted to
make any use of the results of that eiNaton until the defendant has actually introduced
evidence of his or her mental condition. FoiArth, according to Hall, the court is not

1- [' S I~~~~~~~~~~~~7
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constitutionally required to seal the results of the court-ordered examination until the
penalty phase, although it might be desirable to do so.

Proposed Changes to Rule 12.2 Considered at April 1998 Meeting

As originally presented by the Department of Justice in its draft changes to Rule
12.2(c)(2) (regarding capital sentencing), the court would normally not permit disclosure
of the results of the compelled metdal examnatfin until the defendant had been found

L guilty of at least one capital crimes and confirmed his intent to present evidence on his
ok, mental condition during the sentencing phase. That draft permitted earlier disclosure to a
L government attorney on certain conditions: the attorney was not prosecuting the case and

disclosure would not tend to incriminate the defendant on the issue of guilt. (Attached)

I prepared an alternative draft to the disclosure provision that would have placed
additional requirements on early disclosure to the government and also provided for
disclosure to the defendant as well. (Attached).

Remaining Policy Decisions Regarding
Disclosure of Results of Examination

Although the caselaw seems to support disclosure of the court-order examination
before the defendant is actually convicted of a capital crime, the Committee may wish to
address first, the question of whether any specific time limit or condition should be noted
in the Rule, as was proposed at the last meeting, and noted supra. Second, and related to

C that question, is the issue of whether the trial court should be required to "seal" the results
before that time and whether any provision should be made for earlier release to the
government and/or the defendant. Although, the Fifth Circuit has held that sealing the

r results is not constitutionally required, there may be prudent reasons for doing so.

At this point I have not attempted to redraft the language considered by the
Committee at its April meeting.

L.
r
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UNITED STATES of America, Plaintiff- varying amounts in the Dallas/Fort Worth
e1 C Appellee, area with the assistance of Steven Beckley,
L v. who lived in Irving, Texas. The marijuana was

Orlando Cordia HALL, also known as transported, typically by Beckley, to Arkansas
Lan, Defendant-Appellant. and stored in'Holloway's house.

No. 96-10178. On September 21, 1994, Holloway drove Hall
from Pine Bluff to the airport in Little Rock,

r United States Court of Appeals, Arkansas, and Hall took a flight to Dallas,
Fifth Circuit. Texas to engage in a drug transaction.

Beckley and Hall's brother, Demetrius Hall
Aug. 21, 1998. (D.Hall), picked Hall up at the airport. Later

that day, Hall and Beckley met two local drug
Christopher Allan Curtis, Asst. U.S. Atty., dealers, Stanfield Vitalis and Neil Rene (N.

Fort Worth, TX, Delonia Anita Watson, Rene), at a car wash and gave them $4700 for
L Dallas, TX, for Plaintiff-Appellee. the purchase, of marijuana. Later that day,

Beckley and D. Hall returned, to the car wash
Marcia Adele Widder, i Philadelphia, PA, to pick up the, marijuana, but Vitalis and N.

Michael Logan Ware, Fort Worth, TX, Neal Rene never appeared. Later, when Halltgot inVj - Walker, New Orleans, LA, for Defendant- touch with Vitalis and N. Rene by telephone,
Appellant. they claimed that they, had been robbed of the

$4700. Using the telephone number that
David W. DeBruin, Thomas J. Perrelli, Beckley had usedito contact Vitalis and N.
Elizabeth Appel Blue, Jenner & Block, Rene, Halllprocued an address at the Polo
Washington, DC, for American Run Apartments i Arlington Texas from a

i Orthopsychiatric Ass'n and American Ass'n on friend who 1worked for the telephone company.
Mental Retardation, Amicus Curiae. H`Ball, D. H aaln i Becldey bgan conducting

survellance at lthe-address wand sawi, Vitalis
Appeal from the United States District Court and N. Rene @it an lapartment and approach
for the Northern District of Texas. the same car tathey had driven to6 t, he car

wash, which they claimed was siolen from
Before KING, SMITH and STEWART, them along with Hall's $4700W Hall therefore
Circuit Judges. deduced that Vitalis and N. IRene hadlied to

him about being robbed.
KING, Circuit Judge:
KING, Circuit Judge: On September, 24, 1994, Hall contacted
*1 Defendant-Appellant Orlando Cordia Hall Holloway1 and had him drve Webster to the

challenges his conviction and sentence for Little Rock Airt From there, Webster flew
kidnapping resulting in death, conspiring to to Dallas. T.hatevening, Hall, D, Hall,
kidnap, traveling in interstate commerce to Beckley, ani Webster returned to the Polo
promote possession of marijuana with intent Run Apartnts in a Cadillac Eldorado owned
to distribute, and using and carrying a firearm by ICassanda 'oss, Hall's sister. Hall and
during a crime of violence. For the reasons set Webster wre each amed with handguns, D.
forth below, we affirm. Hal caried ,a s souvenir baseball bat,

and Beckley had duct tape and a jug of
I. FACTUAL AND PROCEDURAL gasoline. The four men approached the

BACKGROUND apartment that theyl hapreviously seen
Vitalis and N. Rene leae.

Orlando Cordia Hall, along with Bruce
Webster and Marvin Holloway, ran a Webster and D. Hall went to the front door of
marijuana trafficking enterprise in Pine Bluff, the apartment and knocked. The occupant of
Arkansas. They purchased marijuana in the apartment, Lisa Rene, N. Rene's sixteen-

.. Copr. © West 1998 No Claim to Orig. U.S. Govt./ Works
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year-old sister, refused to let them in and Later the same morning, Webster, Hall, and
called her sister and 911. After Webster Beckley again drove Lisa Rene to Byrd Lake
unsuccessfully attempted to kick in the door, Park. Lisa Rene's eyes were covered by a LI
he and D. Hall went around to a sliding glass mask. Hall and Webster led the way to the
door on the patio and saw that Lisa Rene was grave site, with Beckley guiding Lisa Rene by Vf
on the telephone. D. Hall shattered the glass the shoulders. At the grave site, Hall turned
door with his baseball bat, Webster entered Lisa Rene's back toward the grave and placed
the apartment, tackled ,,Lisa Rene, and a sheet over her head. He then hit her in the
dragged her to the Scar. Hal and Beckley had head with a shovel. Lisa Rene screamed and
returned to the car whnthey heard the sound started running. Beckley grabbed her, and
of breaking glass. Webster forced Lisa Rene they both fell down. Beckley then hit Lisa
onto the floorboardI o ehe t ar, land the gro"p Rene in the head twice with the shovel and
drove to Ross's apent xn ng, Texas. handed it to Hall. Webster and Hall then
Once there, 1they 1 lit.ed1 thelll Cadillac and began taking turns hitting her with lthe
forced iisa %iRene i 1intp the backseat Iof shovel. Webster then gagged Lisa Rezie and
Beckley's~l IarM gcltinthe backseat 'aks'iwell, dragged her into thelgrave-f He covered her
Beckley got in rthell|'lllsi seat, And Webster with gasoline and shoveled dirt back into the
gotn seat.Il~eI t"pup grav' Hall, Beckley, axii Webster then
thn 9drov4o1ff i thed hal l Arerd to the motel and picd up D. 'Hall.I
raped Lisa Rgie Jd~eile opiomo~ L
sexton hi&o ]RlTh' lateo' etifned Ross'ys On September 29, 1994, an arrest warrant
apartmen.t.0 llF 1F's 'Fl+ I ,' P ; issued out of the City of Arlington for Hall, D.

i, lil AOHall, land Beckley for Lisa Rene's kidnapping.
*2 l'romthere, Beckley, D. Hall, and Webster D.; Hall, Beckley, and Webster were

drove Lisalene o P fine f. Hall remained subsequently arrested. On'l September- 30,
in Irving and flew tback to Arkansas the next 19944 Hall surrendered to Thne Bluff
day! 1Once Becklei,, D Hall, and Webster authorities in the presence of his attorney. On
reached Pine' Bl, Iteiy obtained money fro the advice of counsel, he did not give a
Holloway Itd iet a moe room. In the motel statement at the time of his arrest, but
room, they tied sa en to a chair and raped indicated that he would talk with law
her, repeatedly. 'i'li enforcement agents after he was transported

1 , Tjal . iilUl~ l 'llill;l~llilli to6 Texas. On October 5, 1994, following his

Hallad llI way ed atthe motel room transfer to the Arlington County jail, Hall
on Sunday morning, September 25; 1994. gave a written statement to FBI and
They, went into the, bathroom with Lisa Rene Arlington County officials in which he
for approximately fifteen to twenty minutes. substantially implicated himself in the
When Hall Holloway came out of the kidnapping and murder.
bathroon;,iiHall ioW Beckley, "She know too
mu*h.* Hall, SOloway, and Webster then left 'On October 26, 1994, the United States
the' motel, li pI , District Court for the Northern District of L

Texas issued a criminal complaint charging
Later that aternoon,1 and Webster went Hall, D. Hall, Webster, and Beckley with

to Byrd JLae' Park and dug a grave. That kidnapping in violation of 18 U.S.C. §
same evenin, Ha4lli' Webster, and Beckley- 1201(aXl). On November 4, 1994, a six-count
took Lis aRele to Byld Lake Park, but could superseding indictment was returned,
not find the grave site 'in the dark. They then charging Hall, D. Hall, Webster, Beckley, and
returnedl to ~their mel room. In the early Holloway with kidnapping in which a death E
morning of r+Mondayz'[' September 26, 1994, occurred in violation of 18 U.S.C. § 1291(aXl)
Beckley and D. igall moved Lisa Rene to (count 1), conspiracy to commit kidnapping in
another moteilbe lcasfi~they believed that the violation of 18 U.S.C. § 1201(c) (count 2),
security guardi at ` the'1irst motel was growing traveling in interstate commerce with intent
SUSPICIOUS. 'lj '''1 t < 'f ' to promote the possession of Xnarijuana with

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works .___i
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intent to distribute in violation of 18 U.S.C. § admitting certain materials and testimony
1952 (count 3), using a telephone to promote into evidence because 'they were unfairly

L the unlawful activity of extortion in violation prejudicial.
of 18 U.S.C. § 1952 (count 4), traveling in 4. The admission of evidence regarding
interstate commerce with intent to promote unadjudicated offenses during the penalty

L extortion in violation of 18 U.S.C. § 1952 phase and a lack of a jury instruction
(count 5), and using and carrying a firearm requiring the jury, to apply some burden of
during a crime of violence in violation of 18 proof to this evidence rendered the death
U.S.C. § 924(c) (count 6). On February 23, sentence unreliable.
1995 the government, filed its notice of intent 5. The, admission of nontestimonial victim
to seek the death', penalty against Hall impact statements during the penalty phase,

fl7 pursuant to the Federal, Death Penalty Act of violated, Hall's Sixth, Amendment right of
1994 (FDPA), 18 U.S.C. §§ 3591-3598,,On confrontation,, due process, and the FDPA's
April 6, 1995, the district court granted Hall's evidentiary standards.
motion to sever his trial from that of his 6. The district court's rejection' of defense
codefendants, and trial commenced on October challenges for cause to impaired and biased
2, 1995. venirepersons idenied Hall dueprocess, an

impartial jury, and his statutory right to free
*3 The jury returned. a verdict of guilty as to exercise of peremptory challenges.

LJ counts 1, 2, 3, and 6. After the penalty phase 7. The jury's, failure .to consider the
of the" trial ,the jury , returned a circumstances surrounding Hall's' upbringing

flr recommendation that a, sentence of death be as a mitigatin gfactor was clearly erroneous
L , , imposed., The district court sentenced Hall to and requires vacation of his death sentence.

death on count 1, life imprisonment on count 8. Several1, of, theo, aggravating factors
2, sixty months imprisonment on count 3 to submitted to the jury were unconstitutionally
run concurrently with the life sentence vague, overbroad, and iduplcative ,

L imposed on count 2, and sixty months 9. The district court's deniallof Hall's motions
imprisonment on count 6 to ru consecutively for continuanic denied Halh rights to due
to the sentencesg imposed onl counts 2 and 3. process andli Offective {bIassistaxice of counsel.

L Hall filed al timely notice of appeal. under the Fifth "and'Sixth Ammnendmenits.,
10. The distict ,coaurt erred in 'enying Hall's

II. DISCUSSION request to "po]ljl the' jury regarding a news
report and dbAte, thatf & gduring penalty-

Hall appeals his judgment of conviction and phase deliberations.
sentence on the following grounds: 11. The district court erred in denying Hall's
1. The district court's failure to allow Hall to motion to suppress his oral, and written
allocute before the jury violated his right to statements as 'volative of his Fifth and Sixth
due process, violated Rule 32 of the Federal Amendmepnt , :rightsq,, ash well -as applicable
Rules of Civil Procedure, and was an abuse of federal statites Landiruiles.

Lg discretion under the evidentiary standards We address each of these issues in turn.
governing the penalty phase of a capitaltrial
under the FDPA. A. Allocution
2. The district court violated Hall's Fifth and

We1 Eighth Amendment rights by conditioning Hall first contends that, the district court's
the admission, of, psychiatric testimony in denial of his request to make an unsworn
mitigation of punishment upon Hall's statement of remorse to the jury during the

L-, submission, to a 1govermnent psychiatric penalty phase of this trial '- constitutes
examination prior to conviction without reversible error., [FN1 1 In, this regard, Hall
restricting the government's access to the advances a number of arguments. Firist, he

I, results of the . examirnation-until after the contends that Rule 32(cX3XC) of the Federal
guilt phtase of trial. 4 tRules of Criminal Procedure afforded him a
3. The district court abused its discretion by right to allocute before the jury. Second, he

L Copr. © West 1998 No Claim to Orig. U.S. Govt. Works
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claims that, even if Rule 32(cX3XC) does not cases and makes no similar reference to any
specifically create a right to allocute before other portion of Rule 32, the doctrine of
the jury, such a right was recognized at expressio unius exclusio alterius indicates that
common law, and the FDPA does not clearly Congress did not intend for the FDPA to
abrogate this right. Third, he contends that he displace other provisions of Rule 32, including
possesses a constitutional right to allocute. the right to allocute created by subsection
Fourth, her Iclai~ms that,. even if ho (cX3XC). [FN2]
constitutidnai right to allocute exists per -se,
the district court's refusal to allow. him to We need not decide whether §G, 3593 was
allocute 'i this case nonetheless violated his intended to , displace Rule -32(cX3XC) because 2

due process-based right to proceduralparity we conclude that, regardless of whether it was
because the ̀district ouit unfairly alowed the required 'to do so, the district court complied
government > to ipresent victim impact with the plain language bf Rule 32(cX3XC) by L
statements that were not subject to ciross- inquirin of Hall whether he wished to make
examation. Fif he argues thatl the diIstrict a statement before it announced his sentence.
court'sy efusal to allow him to make . an The text of the rule provides ,no basis for
unswo~rn~statement of remorse befobre thejury concluding that the defendant has a right to
constituted i abuse of Discretion, dunder the make a statement to the jury prior to the
FDPA's evidentiar standards. Wej address jury's arriving at its sentencing
each of thesegumentsinturn. rec-ommenation. Compliance with'the strict L

language of the rule is achieved when, as was
'~l~!Statutdry Right of Allocution the cases here, the district court allows the

that il' l 1 Ii ;]defendant to make a statement to the court V
*4 Hall conteds that Rule 32(cX3C) of the after te jury returns its recormendation but

Federal Rules fICrimigai Procedure afforded before ithe district cou poses sentence.
him the right to make an unsworn' statement [FN3a
of remorsecbefore the jury. Rule 32(cX3XC) L
provides -that, 1I[blefoie imposing sentence, the Hall responds that this interpretation of Rule
court must ... address te& defendant personally 32(dX3XC) would render allocution an empty
and determine ~whether the defendant wishes gesture because the district court has no V
to make a statementt and to present any discretion to disregard the jury's
information inllmitigation of the sentence." recommendation. However, other
Fed R.Ctiim. P. $(c*X3C).* circumstances exist in which allocution is l

equally devoid of practical impact. This is the
In support of his: contention that Rule case when the statutory mandatory minimum

32(cX3XC) creates a right to make an unsworn sentence for a particular offense exceeds the
statement before the jury in capital cases, maximum sentence under the otherwise U:
Hall relies upon, the following language from applicable U.S. Sentencing Guidelines range.
18 U.S.C. § 3593(c), ,which establishes the In that circumstance, "the court is required to
procedures for sentencing hearings in capital impose' the statutory minimum sentence."
cases: Santana v. United States, 98 F.3d 752, 756 (3d
Notwithstanding rule 32(c) of the Federal Cir.1996); see also U.S. SENTENCING
Rules of Criminal Procedure, when a GUIDELINES MANUAL § 5G1.1(b) ("Where
defendant is found guilty or pleads guilty to a statutorily required mininum sentence is
an offense under section 3591, no presentence greater than the maximum of the applicable
report shall be prepared. At the sentencing guideline range, the statutory minimum
hearing, information 'may be presented as to sentence shall be the guideline sentence."). L,
any matter relevant to the sentence.... [FN4].
18 U.S.C. § 3593(c).' Hall argues that, because '
the statute expressly states that the portion of *5 Furtherimore, '§ 3593(c) counsels against L
Rule 32 requiring the, preparation of a construing Rule 32(cX)(3XC) as -establishing an
presentence report is inapplicable in 'capital unconditional right for the defendant to make

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works L
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an unsworn statement of remorse to the jury. se right to make an unsworn statement of
Section 3593(c) sets forth with great specificity remorse to the jury that is not subject to
the type of information that may be submitted crossexamination would in no sense increase
to the jury during the penalty phase of a the accuracy and reliability of the capital-
capital trial and the circumstances under sentencing process. When the district court

L which it may be presented. [FN5] In this receives, a statement in allocution, it
regard, the statute provides as follows: recognizes the legal effect of the fact that the
At the sentencing hearing, information may statements are not sworn and the attendant

A, be presented as to any matter relevant to the potential effect of this fact upon the credibility
sentence, including any mitigating or of the defendant's statements; the same
aggravating' factor permitted or required to cannot be said for a jury. -Cf. State v.
be considered under section 3592. Williams, 688 So.2d 1277, 1284
Information' presented may include the trial (La.Ct.App.1997) ("The right of allocution has
transcript and exhibits if the hearing is held normally , been reserved to la defendant
before a jury 'or judge not present during the addressing the sentencing judge.");
trial, or at the trial judge's discretion. The Commonwealth v. Abu-Jamal, 521 Pa. 188,
defendant may present any information 555 A.2d 846, 858 (Pa.1989) ("We find no
relevant to i a 2 mitigating factor. The reason in flaw or logic why the defendant's
gtvernment may I present any information presentation of evidence in, support of his
relevant to an aggravating factor for which claim that life imprsone~ nt is the
notice has been provided.... Information is appropri'ate sentence i should 'be'i shielded from
admissible regardless of its -admissibility testing -for truthfulness" and reliability that is
under the rules ogoverning admission of accomplished by cross-examination."). We
evidence l at criminal trials except that therefore conclude 'that the district court did
information may be excluded if its probative not violatei ule 32(cX3XC) by dening Hall's
value is outweighed by the danger of creating request to make ifan iunswornM 11lstatement of
unfalr prejudice, co'bnfusing the issues, or remorse before the jury. l' ,L I ,

misleadingjthe jury.
1 U.S.C. § 3593()i (emphasis). Construing 2. Common-Law Right of Allocution

Riue 32(c(3XC) as vgranting a defendant the
uncionditional !rightl to, make an unsworn *6 Hall next contends that, even if Rule
t . statemen~t ilof 'remorse to the jury' would 32(cX3XC) does not expressly provide him with
t contravene l§ 3'593's m~andate that the district a per se right to make an unsworn statement
courts, exercise discretion in determining of remorse before the jury, he possesses a
whether to exclude Many information offered by common-law right to do so. He further argues
the parties on the basis that its probative that we should not construe § 3593 as

Lo value "is outweighed by the danger of creating abrogating this common-law right because
infair prejudice, coinusing, the issues, or "[it is a well-established principledof statutory
misleading the jury'" Id. Section 3593(c) does construction that '[tlhe tcommon law ... ought

L not contemplate exempting any type of not to be, deenied to be 'repealed, unless the
information offered at a sentencing hearing language of a statute be clear and explicit for
from the distlicttcourt's gatekeeping function, this purpose.' 'Norfolk Redev. and Housing
and wedecline to interpretuRule 32(c)(3XC) to Auth. v. Chesaeake&Potomac Tel. Co.,464
d;> have this effect awhen othea plain language of U.S. 30, 35, 104 S.Ct- 304, 78 L.Ed.2d 29
the rule does Inot dictate such an (1983) (quotingFairfaxi's Devisee v. Hunter's
interpretation. Lessee, 11 U.S. (7 C7ranh) 603,M623, 3 L.Ed.

L ' 1 K i, F 453 (1813) (second sets of brackets and ellipses
Furthermore, both Hall and the government in original)). We, conclude, howevr,, that no
concede that § 3593 authorized Hall to make a such common-law righf exists.r sworn statement of remorse that would have
been subject to cross-examination. [FN6] At common law, a felony defendant had a
Construing Rule 32(cX3XC) as creating a per right to have the court formally inquire
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'what he had to say why judgment should not jury]."); State v. Zola, 112 N.J. 384, 548 A.2d
be given against himn.' " 'Paul W. Barrett, 1022, 1046 (N.J.1988) (recognizing under the
Allocution, 9 MO. L.REV., ,121 (1944) (quoting court's supervisory power the right of a capital ,L

Rex & Regina ,v. Geary, 2 Salk. 630 defendant to make an unsworn plea for mercy
(K.'B. 1689-1712)); see also State v. Green, 336 to the jury); Statev. Lord, 117 Wash.2d 829, p
N.C. '142, 443 S.E.2d 14, 42 (N.C.1994).i The 822 P.2d 177, 216 (Wash.1991) (indicating that
right of allocution developed in a time in the defendant had a right to make an unsworn
which the common-law judge had noldiscretion plea for, mercy, before the ,jury that was not
as to the punishment for felonies;, as such, the subject to croSs-examination). Hoqwever,, other
point of jthe questionto the 'efen4dant was not jurisdictions, have held 'Ithat no such common-
to elicitfmitigating information. See Berrett, law right exJists. See, eg., Pepple iv Robbins,
supra, at4,120-21. Rather, ihe question was 45' Cal.3d867, 248 Cal.Rptr. 4172, 755 P.2d
designed , to fford, the,t' defendant ,a fqrml 355, ,369 (CalIJ988)1 (C'Given hat al ,capital

opportunity It present 'certain stricty-defined defeniantllIpossesses the rhtAi to testify and
~oinon la~w grouds ,lrequirig the lavoidance offertother miilgating evdce], wlefail, to see

or delay of entepg~ Xinluding a clhaim thae need, much lss a constitutional d
the defndan ws ot ,hpersonl covicted, req nt, for a esporrspng j I'right ,to
had ,l1t1he, 'lbenefit of clery was insane, or was address te sentencer ,without isubject i to
pregnant. 0ee rid,; 1 SJQ6EP3H ClHlIrTT, iTHE crdss-exlon' in pi pita l bl ,casep.',); People r
CR1M LNAL~, Ljy 698,' a76i1-62, (!81841); 3 v9Zokoisale+s,, 132 I4~d235i ; 11I&Dec. 233,
CHARLES' AELAN tHsIGHT FEDERAL 547,N.E2d41i202,' 2`2`4lj1f.98) (decelining to
PRACTJCE AN] 2POCEDJRE § 525,, at 82 exercise,e it sr,'1uspervisprypolw~lrto ,"cog0ize a
(2,d ed. ',,i1982,) ("l§'he ucogn~on law I ~or0 nany rule "aldtl'lowing defendeants inlf capital
centurie~ 1rs ,>8lhas<e'l~tcog*ized ,the ,right of a sentencing, z hearin ... i to makse l a, br'ief,
defendaz~tl ill;[to ,,locuti+8li7 a fornmal statement unsworn ~ eledakwfor ;,Ibneliic, without being
by the defei~dant, l+,lof~l any 'yll4egal ,reason why he subject !Ato , css-ex .'intion.,;,' State',, v.'
coulldnot be senltenlced.i~l~i l'9 'F1,, ,it 'b'L'', Whitfield, 837 S.WA2d503l14i, (Mo.1992)(en L

banc) ("Despite defennt's claim to .the
Since the mid-nineteenth century, however, contrarywlthe rightlof allocution inf Missouri

modern developments in criminal procedure, does noteed to a res t jr."); State
including the advent of sentencing discretion, v. N Perkins,, 345 N.CI,2'4 ,41 S.E.2d 25, 41
the right of the, accused to counsel, 'and the (N.C.) ('q1We have held that 1111a defendant does
right of the accused to testify on his own not have a constitut al [statutory,, or
behalf, have led to varied treatment ,of the common law1 right e,, unsworn
right of allocution. SeeiBarrett, supra, at 126- statements'of fact to the jjx, tthe conclusion
43. Some jurisdictions have concluded, that the of, a -capital sentening %proceding."), cert.
common-law right of allocution encompasses denied, --- U.S. ----, 118iS.Ct. 111, 139 L.Ed.2d L
the right of thedefendant to make unsworn 64 (1997); Duckettlv. State,919 P.2d 7, 22
statements to'the jury that are not, subject to (Okla.Crim.App.199)'I ("[ie conclude that
cross-examination. See, e.g.>,i Harris v. State, there is no, statutory, ccommion-law lor
306 Md. 344, 509 A.2d '12,0, 127 (Md.1986) constitution'l right'oa defendant to make a
("Wer conclude that, uimder' the common law plea for mercy --or iotherwise-iaddress his
applicable to capital seiitencing proceedings at sentencing jury, ilin' ,,additionL to closing
the timer [Ith defennt] was sentenced, a argument, by, counsel." ifodtnote liomitted));
defendant who- ltimel asserts hish right ta State v. Stephenson, 878 S.W.2d 530, 551
allocute [before 'Ithe ju] 'and provides an (Tenm.1994) (holding that no 'comnnonlaw
acceptable proffers, must be afforded ,a fair right of allocution edsts in Tennessee because ;
opportunity. to exepcise ~ ;tis right."');,Homick v. the right is nothingn'' more than, aun empty

State 108Nev.I 127kn Y i1State, 108' (e l 825 P.2d 1 600, 604 formality in light of lthe criminal ldefendant's
(Nev.1992) ("We onclude that capital right to counsel).
defendants inli the Stathe of Nevada, enjoy the
common law right of 1 allocution [before the *7 Suffice. it to so Hall stands on shaky
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ground when he asserts that a general facts, whether that person is a witness or the
common-law right exists entitling a capital defendant. We find no reason in law or logic
defendant to address the sentencing jury why the defendant's presentation of evidence'
unsworn and not subject to cross-examination. in- support of his claim that life imprisonment
Moreover, even if 'such a common-law right is the appropriate sentence should be shielded
existed, its continued recognition in federal from the testing for truthfulness and
capital cases would be inconsistent with the reliability that is accomplished by cross-
procedural framework for capital sentencing examination.
hearings established by the FDPA. As noted Abu-Jamal, 555 A.2d at 857-58. We find this
earlier, § 3593(c) vests the district court with a analysis persuasive in construing the FDPA.
gatekeeping, role in determining what We therefore conclude that Hall possessed no
information--both mitigating and aggravating- federal common-law right to allocute before

A, -reaches the jury. It may exclude information the juryv'
"if its probative value is outweighed by the
danger of creating unfair prejudice, confusing 3. Allocution as an Independent
the issues, or'misleading the jury." 18 U.S.C. Constitutional Right
§ 3593(c). The Pennsylvania Supreme Court
interpreted 'that state's capital sentencing Hall next asserts that he possesses a'
r scheme, whih vests ithe trial court with constitutional right to allocute before the jury.
similar authority, to abrogate any commmon- The Supreme Court has never squarely
law right of the defendant to make unsworn addressed the issue of whether a defendant:
statements to the jury on J the' following who affirmatively requests the opportunity to
grounds' allocute, either before the court or the jury, is
Whatever force the common law' of allocution denied due process by the trial; court's refusal
has with respect to other criminal cases, the to grant the request. In"Hill v. United States,
General Assembly has ,Pabrogated that law 368 U.S. 424, 82 S.Ct. 468, 7 L.Ed.2d 417
and replaced it with statutory law devised (1962), the Court held that a district court's
specifically for first degrue murder cases. The failure to expressly ask a ' defendant
legislature has provided that al sentencing represented by counsel whether he wished to
hearin is required at ich evi, nce may be make a statement before imposition of
presented to the jury, or the judges as the case sentence was not an error of constitutional
may be. The court is ' given discretion to dimension and therefore provided no basis for
determine what evidence will be received as a § 2255 collateral reattack upon the
relevant andl' ,aadmiissible son the question of defendant's 4en tence. See id. at 428. The court
the sentenceA tobe imposed.' Folowing the expressly declned to consider whether the
presentation of evidence, 'A-counsel are district courts dehial of an affirmative request

L. permitted tp argue to the sentencing body for by a defendant to make a Statement prior to
or against the death sentence. ^lg the imposition of sentence, would11 rise tto the
It lis apparehntfrom the-i'structure provided level of constitutional error.i See id at t29;, see
that this evidentiary haring is intended to also McGaulha mvil California, 1402 UTS. 183,
serve as part1 of thed 1 tr determining 219 n22, 91IS Ct. 1454, 28 L 2Ed2d 711 (1971)
process" to enable the senter to discern (notim g that. w tr a trialdcoirt's denial of a
and apply I te' facts beai ' on the defendant's request to ple o rcylrises to

Lo determination ' of the approprie sentence. the level of "a coitution vo ation mains
Implicit in te fact that the statte assigns to an open questiwo, vaated ipart on other
the defendant the proving grounds,', Craptonv. Ohio, 408 U'S. 941, 92
mitigating instances by a preponderance S.Ct. 2873, 33 L.E d.d 766 (1972).
of evidence is the understannthat the jury
iS to assess the fory. It *8 We conclude that a criminal defendant in a

L riust bet left open for threi lCo~i~inwealth to capital case does' not possess a constitutional
challenge thel veracity of ftasserted and right to make fanl unsworn, statement of
the credibility f the persbn alserting those remorse before the jury that is not subject to
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cross-examination. In Green v. .United States, every stage in the process." Tyson v. Trigg, 50
365 SU.S. 301, 81 S.Ct. 653, 5 L.Ed.2d, 670 F*3d 436, 441 (7th Cir.1995). In this case, we
(1961), Justice- Frankfurter observed that the conclude that no significant imbalance existed
ultimate value of allocutionas a procedural in the total ,advantages afforded Hall and the
right in., the, context of modern criminal government at sentencing. First, contrary to,
procedure rests in the fact that "[tWhe mostl Hall's, contention, the district, court actually
persuasive counselimay not be able to, speak allowedi,him to present evidence of a ,type
for a defendant as the defendant might, with similar to ,the victim impact statements.
halting eloquence, speak for himself." d.' iat Specifically,, the district court allowed 3all, to
304. ,Neither, the I governmiient :norHall introcduce'hearsayevidence pf his own remorse,
contends ithat" I1Hll ould, not have been in Jtjhe foir, of his sister's testimony of his
pernirtted"to testify at`t'e sentencing, theing stateients of remorse to her w!hen she visie
and thereby in his own words introduce !+'anIy him rin pson. ,l ,,`The government was1q ,inot
information relevant to a mitigating factor." all owed Ito rl- cross-examine Hall as,-' Jto hiie
18 U.S.C. olf§ li1,13593(c)OJ ,,We lsimply "cannot conOtnts of these jstatenments.

conclude that fund tmeal fairness required
that Hall be allowed to make such a statement '9R jSecOnd, ...Aes jReney Lisa mother,
without being sworn or subject to-4 cross- ard<lIhe authorlpf one cof the tree victim
examinatioin [liJFN7I ~is onclusin is impact& ~statemen roce at sentencingJI
bolstered by fth L~vared ' *onclusionsp tha the testfiedJ Iduri&ig he : seJnte nci hearing
states, have [re, cehd, diiscussed supra,' as to regarding ithe impact pf t !ihe loss of ,her4
whether a I nal d eendant, has .il,,arig~ht, to dauters Hall dllpinedt crss-examine her. IL
make an unswprnl ntatement of iemnrseI, ,Ior This provides at tst i on that Halldidi V
plea for mery ' efr l a setencin ju{y Cf. not rconsidkr cross-e ,xation of the makers
Medina, v. Caifoni, ,505 .S, 437, 446,l 1l2 of the victm impactslteents o be vital--or,
S.Ct. 2572, 120 iLiEd.2d ah353 [l (1992) ( for that matter , epnlbeneficil--ohis defense.
"Historical;IpractiPe isrobativeofwhethera i

procedural rule an bhe caracterized ,as Thrd, ,the disticcous prefusal to- allolw
fundamentali"). f , Hallto jmake an,;nwomsatement that was

,"'', not s~ubject to ero~s- ~ination ,constituted at
04. iDenial of Procedural Parity best a marginlsprocedul disadyantage. Had

Hall taken t 1 sjand and offered limited

Hall next contends, that,- even 'if the testimony1 in lsiustalu ceq ,v~lent to hii K
Constitution does not vest c riinal defendants proffered,1 statelnet in ultlo~uion, he wouid
with anindependent, per se right to make an have waived his th Amendment privilege
unsworn statement in allocution before the against se,,nrr ,ionnl as 1to^ matter'S
jury, the district court's"Idenial of his request, reasonably relatdntents f that
to make, such a statement was nonetheless statement. See L~rown yS Unted states, 356
unconstitutional because the district court U.S. ,148, 156 78 S. Ct. 622l 2 L.Ed.2d 589
allowed the, goverinment to introduce similarly (1'958) (h4olding tha9ta i defendant
nontestimonial victim impact statements. Hall "could not tak t

contends [ that I be~~~~~ and 0 h gh ob refocontends thp~at ~such i disparate Ttreatment beohalf and ase± ctan ee
constitutes an unconstitutional disruption, of cross-examinaton ;I i 1 . jby her
"the balance of forces between the accused and own ,testimony on dire ct t ex niation
his accuser.J"Wardius v.,IOregon, 412 U.S. 470, (emphasis add,); ,United tatesI V.
474, 93 S.Ct. 2208, ,37 L.Ed.2dj 82 i(1973). We Hernandez, 646 F 2d 970 ,97'(5th Cir. Unit B
disagree. June 1981)l(noFti rthat, [in ross-epainining ,

criminat. defena w o choises to ,i'testify,
The constitutionally, required balance "[tthe verxgo t, questions I m ust be

between prosecution and defense is "a balance reasonab lyrelatd jto telftsnhjects covered by
between the total advantages enjoyed by each the defendiant's tst> any,,." (internal
side rather than an insistence on symmetry at quotation mark pngtted)).
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A great deal of the type of information that However, the statute provides that the district
the government would have likely sought to court may exclude information "if its

L admit to impeach Hall's testimony or directly probative value is outweighed by the danger
refute his claims of remorse and acceptance of of creating unfair prejudice, confusing the
responsibility was admitted as direct evidence issues, or misleading the jury." 18 U.S.C. §
of aggravating factors during thesentencing 3593(c). The district court has "considerable
hearing, particularly the nonstatutory factor discretion in controlling the presentation of
that "Hall constitutes a future danger to the the 'information' to the jury in both content,
lives and safety of other persons." Specifically, and form." United States v., McVeigh, 944
the government offered evidence of Hall's F.Supp. 1478, 1487 (D.Colo.1996).
prior convictions and unadjudicated offenses.
Additionally, the government introduced the Assuming that an unsworn statement such as

L, testimony of Larry Nichols, one of Hall's the one Hall proffered is, theoretically
fellow inmates at the correctional facility admissible during an FDPA sentencing
where Hall was incarcerated prior to trial. hearing, [FN8] we conclude that the district
Nichols testified that Hall joked and bragged court did not abuse its discretion in declining
> about repeatedly raping Lisa Rene. He also to admnit it. The district court could properly,
testified that Hall told him that, given the conclude that the danger that Hall's unsworn,
opportunity, ,,,he would kill Steven Beckley uncross-examinable testimony would mislead

L because, were it not for Beckley's assistance, the jury outweighed the probative value of the
the :government would have,, had no case information conveyed in the testimony,
Agam~stehim. ,+Additionally, Nichols testified particularly, given the fact that such,
L that Hallinf~orlmed hi ofihis plans to attempt information was readily available in a
to escape from ll'the lco~rrectional facility in superior form: Hall's sworn 'testimony, which
as, which they were incarc~erated byg taking his would have been, subject to testing forl
lawyer hostage using a "shank," a homemade truthfulness, and accuracy through cross-
knife. Hall has lpointe4 to no information that examination by thegovernment.
would have been rendered relevan by virtue
of his offerigitestimony similari substance B. Conditioningthe Presentationof
to his proffered statement in allocution which Psychiatric Evidence on Submission to a
the governidmnt diid, not pr~sent as direct Psychiatric Examination
support, of the aggravating , factors the
existence ofich it [sought to ;pTove during Hall next contends that the district court
the sento inc , hed. ifT6hus,' we conclude erred in conditioning his right to present,
that the district cor's,, deqisionl to admit psychiatric, evidence in mitigation of
victim inPact statents offered by the punishment upon, his submission to a

Lo government 0,b'~itto l~lexcl~udei Hiall'srequest to government psychiatric examination prior to
make an unslorn statement in allocution to trial. Hall first argues that the district court
the jury lidl not ucontitutionally skew the could not properly compel him to undergo a
fig balance, oft pllrocedN,,all I~ladvantage, in the government psychiatric examination as a
government'lls ~f~avor. , , , +, condition 'uponhis being allowed to introduce

psychiatric evidence at sentencing because
5. Violation wof§, 3593's Evidentiary Standards doing so unconstitutionally forced him to

choose between exercising his Fifth
*10 Hall ne argues thatlthe district court Amendment privilege, against self-

abused itsldisqseretion in declining to allow him incrimination and his Eighth, Amendment
to make ani unsw orn statement of remorse and right to, present evidence in mitigation, of
plea for mercy before the jury. Section 3593(c) punishment. We disagree.
provides tlhaI information need not be
admissible uner the, Federal Rules of This court has long recognized that "a
L Evidence MA, 0 ij0Xker'illtbq admissible, at a defendant who puts his mental state at issue
hearing conducted pursuant to the statute. with psychological evidence may not then use
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the Fifth Amendment to bar the state from different situation arises where a defendant
rebutting in kind." Schneider v. Lynaugh, 835, intends to introduce psychiatric evidence at
F.2d' 570, 575 (5th Cir.1988). This rule rests the penalty phase"); Vanderbilt v. Collins, 994
upon the premise that "tilt is' unfair and F.2d 189, 196 ,(5th Cir.1993) ("If a' defendant
improper "to allow a defendant ,to ,introduce requests a-, [psychiatric] examination on the
favorable psychological testimony, and' then issue, of fiture dangerousness or presents L
prevent the prosecution from resorting tothe, psychiatric, evidence at trial, the defendant
most effective and in most instancesithe only may be' deemed to, havevwaived the fifth
meaans of rebuttaI,, other psychological amendiment privilege."). [FN9I',
testimony. Id. at 576. i

*11 h all, along with ,the' American ,
Hall correctly notes that he did not waive his Orthopsychiatric Association and the
Fifth Amendment priviege,, against self- Americ Association on Mental Retardation
incrimination merely by giving notice of his as amici curiae argues in the alternative that,
intention to submit', expert psychiatric in order to adequately 'safeguard his Fifth
testimony at lt~h~e~ ~seitencing hearing. See Amendment privilege against 'self-
Brownl v. Butler, 876, F.2d 427, 430 (5th incrimination, the district court coued not
Cir.1989) (holding that the state could not order 'government psychiatric lexamination
introduce expert Iestony based 'upon a unles,, it ~sealed the results of the ,examination ,7
previous. psycholicall fexamination 'of the until thepehaltylphase of trial. Otherwise',he.
defendant, here the defendant announcedqaxn^ arguegsi le cojuld, have no',g'uaantee ,,,1tthat'lthe
intention to1 or pert psychological government would not ,uitiliz the results.,of,
evidence but[never actuly did so). However, the ,xanfintion ;or the fruits1 thero Ifas
had he actually ofered~ 1 such evidence, the evidexe.in the ult phsel his Jtrial,>This
district court would not have violated Hall's argment lacksmeit.
privilege 'against '~ spiimination by
admitting psychiatric testimony subsequently The ISuprfeme iCourt has held that, when ,ai
offered by the governmen. Halls claim that defendant c1aims that the government has
the district court could rot icondition his right sought,< to iutiroduce 'the ,fruits of ht a ,llcoerced'
to introduce expert psychiatric evidence based: coing ss!ionthle defendant' ",must go -hr~ward .
upon out-of-courtl examination of Hall upon his with ljsecij c evidence ' demonstrati g taint,"
submission to a government psychiatric upon'whichthe government "has the "ultimate
examination tIjherefore I lacks merit. ln 'the peburdenof prsuasion to show that its evidence1 F
same sense that Hall could not himself testify is u4antved." Aldera v. iUrited Sttes, 3941t'
at the sentencing hearing regarding his U.S. '165, 183k, 89 SCt. 961, 22% L a Ed.2dl176
remorse or, accepanc of 'responsibility and (1969); see also Nardonev. iUtedStates, 3081
then refuse Crss-xaminat on this issue, he U.S. 1338, 341, ,60S.Ct.,266, 84 |/L.Ed.1 3071
could not ofr expe4 psychiatric testimony (1939)', ("[Tlhe 'trial judge mI' ust give
based uponj his ow statements to a opportunity, however closely jorifned',to ther
psychiatristil ad t~en deny the government accused to provel that a substantial portion of
the opportunityto do' loaswell in rebuttal. the case against him was 'a'fiitilt'of the
See Estelle v. Sriithp 451 U.S. 454, 461-69, poisonous tree. This leaves ample opportunity -
472, 101 SC.'l 186, "68 L.Ed.2d 359 (1981) to the Government to convince'theltril court'
(holdin that the admission of statements that its proof had an independent origin.");,
made 4by the defendanitrlduring a pretrial United States v. Cherry, 759 F.2d~1~196, ,1207'
psychiatric edxamination violated his Fifth (5th Cir. 1985) ("It is- firly, established that,,
Amendmnet iaprivi~getagainst compelled self- once the defendant goes forward withl specific'
incrimination because r he was not advised evidence onstrat tait, the gvernent
before the examn ation that he had a right to has the final burden of 'persuasin 'to show
remain llsilent a~nd 4hav jany statement that he that the' evidence is untaited."); IS WAYNE
made could be useld a hainst m at a capital- R. LAFAVEk 'SEARCH AND SEWR' §
sentencingl 'l heari~g, 'hu r noting that "a 11.2(b), at 45 (3d ed.1996). '
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We are convinced that this evidentiary follows:.-
framework provides . all of the protection No statement made by the defendant in the
against the introduction of the fruits of the course of any examination provided for by
government psychiatric examination prior to this rule, whether the examination be with or
Hall's introduction of psychiatric evidence without the consent of the defendant, no
that the Constitution requires. Had Hall testimony by the expert based upon such
undergone the government psychiatric statement, and no other fruits of the
examination and believed that the statement shall be admitted in evidence
government was improperly seeking to against the defendant in any criminal
introduce evidence that it derived from the proceeding except on, an issue respecting
examination, he could have precluded the mental condition on which the defendant has
introduction of such evidence by offering some introduced testimony.
evidence of taint. The district court would Id. Noticeably absent from the rule is any
have been required to exclude the evidence requirement that the government be denied
unless the government could carry its burden access to the results of the examination until
of persuadingthe court that the evidence was after the 'defendant actually introduces
not tainted. testimony regarding his 4mental condition.

Rather, the rule merely precludes the
The- only- specific safeguard that Hall government from introducing as evidence the

requested in his motion ! opposing the results of the examination or their fruits until
government's request for a psychiatric after the: defendant actually places his sanity-
examination and oral argument on this in (issue. Yet the rule has consistently been
motion was the sealing of the results of the held to comport with ldthe Fifth Amendment.
examination until the penalty phase of his See, e.g., United States v. Lewis, 53 F.3d 29,
trial. Hall has cited several cases in which 35 n. 9 (4th Cir.1995);, United States v.
district courts have imposed such a safeguard. Stockwell, 743 F.2d 123, 127 (2d Cir.1984) (
See United States v. Beckford, 962 F.Supp. "[W]hile we do not wish to encourage the
748, 761 (E.D.Va. 1997); United States v. practice of requiring defendants to submit to a
Haworth, 942 F.Supp. 1406, 1408-09 psychiatric examination -in the prosecutor's
(D.N.M.1996); United States v. Vest, 905 presence (either in person or through the use
F.Supp., 651, 654 (W.D.Mo.1995). While we of a tape recording),, such a procedure cannot
acknowledge that such a rule is doubtless be saidto constitute a per se violation of Rule
beneficial to defendants and that it likely 12.2(c) and the defendant's Fifth Amendment
advances interests of judicial economy by rights."). Given that the, governient presents
avoiding litigation over whether particular its case-in-chief dunrng the guilt phase prior to
pieces of evidence that the government seeks the defendant, we perceive no fttional
to admit prior to the defendant's offering distinction between the risk that the
psychiatriclevidence were derived from the government'will.improperly utilize tlefruits
government psychiatric examination, we of a psychiatric examination undtaken
nonetheless Conclude that such a rule is not pursuant to Rule, 12.2 during its lcaselin-chief
constitutionally mandated. (and thus prior gto thei dfendant's9 AI , IIIoffering

psychiatric evidence tof inanity) andlthe risk
*12 Our conclusion in this regard is bolstered that the government in ,tlii c would

by Rule 12.2(c) of the Federal Rules of improperly utilize the frits jof t court-
Criminal Procedure, which provides that, ordered psychiatric examiation Prior to
when a defendant intends to rely upon an Hall's introduction of Ipsychiatrc I!evidence
insanity defense during the guilt phase of his during the penalty phaseV N1O] Weltierefore
trial, the district court may order a mental reject Hall's contention that thedistrict court
examination upon motion by the government. violated his Fifth endment privilege
See Fed.R.Crin.P. 12.2(c). In order to' against self-incrimination -or.erini him to
safeguard the defendant's privilege against undergo a psychiatic exammnatipn as a
self-incrimination, the rule provides as condition upon his oferin
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evidence during the sentencing hearing or by We note as an initial matter that the
declining to order the results .of the photographs were relevant to Lisa Rene's C

examination sealed until the', sentencing identity and the cause of her death, and Hall's
hearing. IFN11] offer to stipulate to these facts did not render

thema irrelevant. The advisory committee
C. Admission of Unduly Prejudicial'Evidence notes to Rule, 401, of the Federal Rules of

Evidence, which establishes the definition of

Hall next claims that .the district, ,court legal relevance, speak directly to this, issue:
abused its discretion by, admitting certain, The fact to which, the evidence is directed
evidence which he claims was irrelevant ,and need not be indispute. While, situations will
highly prejudicial. Specifically,,, heM complais arise' which ,call for the exclusion of evidence
of the district court's admission ibof (1) graphic offered, to 11 ,prove,', l a point coxeeded by the

photographs bof ,,;.LisaL IqRee's, body; o (2)- a opponent,,~,the ruling should be made onA the
videotape depicting a walk through ByrdLake basis ,of such considerations as Waste of time
Park to the grvave6site,1surveillance of the area and4 undue l prejudice (see le 403), rather
where 'Lisa Rdfie's '4,burned Clothing was thianunder any generg re mt tohalt [
recovered, and en ation of the grave evidence is admissible onlr if directed to

site during thei'fleoxh uition of Lisa Rene's matters in dispute.
body,; and (3) testirimny by Hall's 4girlfriend in Fed.R.Evid. 401 ,advisory committee notes.
whichf she claimed eto hve been robbed at, The reasonl,! that a criminal defendant cannot L
guipoint whil rcb.4sing dus f Hall. We typically avoid the introduction of other
review a distrct t's evidentiary rulings for evidence of a particular element of the offense
an abuse "of disitioni' Seem Unied States ve.. by stipulation is that the government must be K
Torres, 114 Fi3d[1620, '525-26 (5th Cir.), cert. given the opportunity "to present to the jury a
denied, 118 S.Ct.i s36 7(197). picture of the events relied upon. To substitute

for such, a picture a naked admission might i
i 1 Photographs havethe effect to rob the evidence of much of

its fair andc legitimate weight." Old Chief v.
*13 Hall claims that the district court abused United, States,,519 U.S. 1,72, 117 S.Ct. 644,

its discretion by admitting photographs of Lisa 653, t 136 ', L.Ed.2d ,i,,574 (1997) ,;(initernal ,
Rene's body in the grave Sand after its removal quotation marks [ omitted). Our sole inquiry,
during the guilt phase of his trial. Hall first then, 'is whether admission of the, photographs
argues that the, photographs were rendered violated Rule 403. See id.. at' 650 (If ... [
legally irrelevya by the fact that he offered to relevant 1 evidence is inadmissible in 'the
stipulate to the identity Iof the victim and 'her presence of other evidence related to it, its
cause of death IAdditionally, Hall complains exclusion must rest not on the ground that the r
that the Iphotograph were particularly other evidence has rendered it 'irrelevant,' but
gruesome becausethey l depicted Lisa, Rene's on its character as unfairly prejudicial,,
body in" a 'state of decomposition He also cumulative or ' the like, its relevance
argues thatthe pIhotographs werel cumulative notwithstanding."). We conclude i that L

of detailed ,testioziy, of a medical examiner admission of the photographs did not Pviolate
regarding the codti of Lisa Rene's body. Rule 403.
As such, be trgdes tha the district court's .
admission, ,of 'te 'photographs violated Rule In United States v. McRae, 593 F.2d 700 (5th
403 of the Federal Rules of Evidence because Cir.1979), this court addressed a Rule 403
any probativ,'lue the photographs might challenge to the district court's admission in a i
have possessed Wasubstanitially outweighed murder trial of numerous photographs of the
by the danger iof unair prejudice, onfusion of victim and the death scene which the district,
the issues, or misleading the Jury, or by court had described as "gross, distasteful and
consideraitions' Wdf unduel delay, waste of time, disturbing." See id. at 707. One of these L
or needless l,'llh presentation of || cumulative photographs was "a view of [the victim's]
evidence." 6Fec.R.Evid. 403. corpse, clothed in her bloody garments, bent
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local officers. 3592(cX6). [FN20O
Alvarez-Sanchez, 511 U.S. at 359. The record "

L reveals no such improper collaboration in this HI. CONCLUSION
case. As the district court concluded, "[t]here is

r little, if any, evidence to suggest that [Hall] For the foregoing reasons, we AFFIRM the
was being held by the state solely to permit in- district court's judgment of conviction and
custody interrogation by federal officials sentence.
without compliance with Rule 5 or § 3501(c)."
Indeed, Agent Floyd testified, and the district FN1. Hall's proffered statement in allocution was as
court found, that, at the time Hall made his follows:
custodial statement, Floyd was not even aware I want to apologize to my family and ask them to
of the issuance of a federal warrant or forgive me, and I hope somehow they can forgive
complaint against Hall for flight from me. I want to apologize to Lisa Rene's family and
prosecution. We see no reason to disturb the ask them to forgive me, even though I know that
district court's factual conclusion that the there is no possible way they can forgive me and I

L record in this case reflects the existence of understand that. I want to ask God to forgive me,
nothing more than "routine cooperation however, I question in my own mind whether even
between local and federal authorities," which God can forgive me.
is "wholly unobjectionable." AlvarezSanchez,
511 U.S. at 360. We therefore reject Hall's FN2. In order to avoid confusion, it should be noted
contention that § 3501(c) rendered his that the FDPA was enacted in an omnibus crime
confession inadmissible as substantive control act that also included another act which

L evidence against him. amended Rule 32. See Violent Crime Control and
Law Enforcement Act of 1994, Pub.L. No. 103-322,

L. Additional Review Under § 3595(a) tits. VI, XXIII, secs. 60002(a), 230101(b), 108 Stat.
1796, 1959-68., 2078. The Rule 32 amendment

*45 In addition to imposing a duty upon the moved allocution from subsection (a) to subsection
court of appeals to "address all substantive (c) of Rule 32 and moved, the requirement of
and procedural issues raised on the appeal of a preparing a presentence report from subsection (c) to
sentence of death," the FDPA also imposes a subsection (b). It therefore appears that the phrase
duty upon this court to "consider whether the "[nlotwithstanding rule 32(c) of the Federal Rules of
sentence of death was imposed under the Criminal Procedure" in § 3593(c) refers toL. influence: of passion, prejudice, or any other subsection (c) of the prior version of Rule 32 and
arbitrary factor and whether the evidence subsection (b) of the current version of the rule.
supports the special finding of al I [statutory]
aggravating factor." 18 U.S.C. § 3595(cXl). We FN3. While the record does not contain a transcript
have found' nothing in the record indicating of the hearing at which the district court imposed
that the jury's recommendation of a death sentence, the government represented at oral
sentence was motivated in any degree by argument that, at this hearing, the district court
passion, prejudice, or any other arbitrary asked Hall if he wished to make a statement before
factor. Further, as noted in Part 1.H.3, supra, the imposition of sentence. In any event, even if this
in connection with our harmlesserror analysis did not occur, Hall does not complain about it on
of the district court's submission of the appeal.
nonstatutory aggravating factor of the effect of
the offense ion Lisa Rene's family, the record FN4. This is true unless the government files a
contains ample evidence from which the jury motion authorizing the court "to impose a sentence
could conclude beyond a reasonable doubt that below a level established by statute as minimum
the death occurred during the, commission of a sentence so as to reflect a defendant's substantial
kidnapping, the aggravating factor set forth in assistance in the investigation or prosecution of
§ 3952(c)l), and that Hall killed Lisa Rene in another person who has committed, an offense." 18
an especially heinous, cruel, or depraved U.S.C. § 3553(e).
manner, the aggravating factor set forth in §
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FN5. Hall concedes that his "proffered allocution appellant attempted to incorporate by reference in a
constituted information relevant to the mitigating brief already in excess of the 50-page limit).
factors of remorse and acceptance of responsibility." , 1, I a

FN1O. It is also worth noting that, had the district
FN6. As indicated in Part 1I.A.5, infra, in' court granted Halls request to seal the results of the 1
connection with Hall's argument that the district examination until after the guilt phase, it would not!
court abused its discretion in declining to allow him have eliminated the risk that the government would
to make an unsworn statement to the jury, we have, either inadvertently or intentionally, introduced
express no opinion as to whether the district court the results of the examination ortheir fruits prior to
could properly exercise its discretion to allow a Hall's waiver, of his privilege +, against self-
defendant to make such a statement. incrimination by placing his' mental state at issue.

Section 3593(c) provides that, during the, sentencing < 7
FN7. Hall directs our attentiont to United States v. hearing, "[tihe government §hallopen, the argument.
Moree, 928 F.2d 654;, 656 (5tb Cir.1991), in which 18 U.S.C. § 3593(c). To the extent tht, pursuant to
we in passing described a criminal defendant's right Hall's request, the government 'would have had,
to allocute under thesubsectiontpf Rule 32 that now access to the results of the psychiatric exarpinationi
occupies subsection (c)(3)(C) "as "constitutional [in] after the guilt phase but prior 'to the sentencing
dimension." Id. at 656. However, as noted earlier, hearing, a risk[, would exist that ,the government
we have not construed Rule 32(c)(3)(C) as affording would improperly utilize the treslts or their fruits C

a defendant a right to make a statement before the during its initial presentation of information, to the
jury; rather, the rule merely requires the court to jury on sentencing.
allow the defendant to make a statement at some
point before it actually imposes sentence, As such, FNl1. We express no opinion on whether reversal L
no conflict exists between 'Moree 's statement that would have been warranted if Hall had requested
the right to allocute afforded by Rule 32(c)(3)(C) is lesser safeguards, such as an order that the
of constitutional dimension and' our conclusion here government utilize neither the results of the
that a criminal defendant possesses no constitutional psychiatric examination nor their fruits prior to his
right to make an unsworn statement of remorse presentation of psychiatric evidence during the
before the jury that' is' not subject to cross- sentencing hearing and the district court had ordered
examination. the examination without imposing such safeguards.

FN8. It is at least arguable that the district court may FN12. Hall has not specified what quantum of
have discretion to admit an unsworn statement of evidence, e.g., substantial evidence, preponderance
remorse by the defendant because the general of, the 'evidence, clear and convincing evidence,
requirement that witnesses in criminal cases be beyond a reasonable doubt, he considers appropriate.
sworn stems from Rule 603 of the Federal Rules of ,7
Evidence. See Fed.R.Evid. 603 ("Before testifying, FN13. Moreover, it is significant that in Williams the LI
every witness shall be required to declare that the Court addressed a due process challenge under the
witness will testify truthfully, by oath or affirmation Fourteenth Amendment. The Court did not hold that
administered in a form calculated to awaken the the Sixth Amendment right to confrontation applied L
witness' conscience and impress the witness' mind to the states via the Fourteenth Amendment's due
with the duty to do so."). process clause until over fifteen years after Williams

was decided. See Pointer v. Texas, 380 U.S. 400,

FN9. By incorporating some of the pleadings that he 403, 85 S.Ct. 1065, 13 L.Ed.2d 1923 (1965). It is
filed at the district court level in his brief, Hall also thus quite questionable whether Williams is
attempts to reurge his argument asserted in the controlling with respect to the determination of
district court that the district court lacked statutory whether the Sixth Amendment right to confrontation i,'
authority to order him to submit to a psychiatric extends to capital sentencing hearings.
examination. Because Hall has not adequately briefed
this issue, we decline to address it. See Yohey v. FN14. In reaching this conclusion, we necessarily
Collins, 985 F.2d 222 (5th Cir.1993) (declining to reject Hall's contention that his sentence must be
consider arguments in other pleadings that the vacated on the ground that'the district court violated
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 12.2

L. DATE: March 26, 1998

At its October 1997 meeting, the Committee agreed to consider amendments to
Rule 12.2, which would accomplish two results. First, a defendant who intends to
introduce expert testimony on the issue of mental condition at a capital sentencing
proceeding would be required to give notice of an intent to do so. And second, the rule
would make it clear that the trial court would have the authority to order a mental
examination of a defendant who had given such notice. I was directed to draft appropriate
language to effect those changes.

Subsequently, the Department of Justice submitted suggested language to include
in Rule 12.2 (Attached). But the suggested draft also included suggested procedures for
releasing the results of the examination to an attorney for the government before a guilty
verdict on a capital crime had been returned. Although the Committee did not explicitly
address that issue in conjunction with its discussion on Rule 12.2, the Minutes of the
October meeting reflect that there was some limited discussion regarding release of the

I v report in conjunction with a possible amendment to Rule 32 and that it was understood
that any reports would be sealed. Nonetheless it seems reasonable to consider whether7 any procedure short of sealing the results of the examination might be appropriate.

The attached draft includes the suggestions forwarded by the Department along
with some style and format changes. I have also included some alternative language,
which might better address the issue of disclosure of the results of the examination--
assuming that the Committee decides to permit some form of early disclosure. The issue
of disclosure raises several sub-issues:

First, what dangers, if any, might be presented by releasing the results of
the examination before the defendant has actually been convicted for at least one
capital crime?

Second, assuming that early disclosure is permitted, what standards should
be used, if any, in deciding whether to release the results?

Third, assuming early disclosure is permitted, should both sides be
permitted to request such?

/

L
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Fourth, if the court is to consider the issue of whether the results of the F
examination will not tend to incriminate the defendant on the question of guilt or
innocence, see Rule 12.2(c)(i), should the defendant be permitted to contest that
averment. If so, wouldn't that require disclosure to the defendant beforehand?

The attached Committee Note is a draft, which assumes that some provision will be made
for early disclosure to both the defendant and the government. Depending on the
language finally selected by the Committee, that section of the Note will have to be
rewrtten.

I have also attached copies of the Department's original letter and copies of the
pertinent statutes. This matter is on the agenda for the"April meeting in Washington. r

n
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L.

1 Rule 12.2. Notice of Insanity Defense or Expert Testimony of on Defendant's

2 Mental Condition

L 3

4 (b) EXPERT TESTIMONY OF DEFENDANTS MENTAL CONDmmION. If a defendant

5 intends to introduce expert testimony relating to a mental disease or defect or any other
L..

6 mental condition of the defendant bearing upon LI) the issue of guilt or (2) whether in a

> 7 capital case, a sentence of capital punishment should be imposed, the defendant shall,

8 within the time provided for the filing of pretrial motions or at such later time as the court

9 may direct, notify the attorney for the government in writing of such intention and file a-

10 copy of such notice with the clerk. The court may for cause shown allow late filing of the

11 notice or grant additional time to the parties to prepare for trial or make such other order

12 as may be appropriate.

13 (C) MENTAL EXAMINATnON OF DEFENDANT.

14 (1) Authorit to Order Examination; Procedures. If the defendant provides

15 notice under subdivision (a) In an appropriate ease the court may s upon

16 motion of the attorney for the government, order the defendant to submit to an

L. 17 examination conducted -pursuant to 18 U.S.C. 4241 -o, 4242. If the defendant

1 18 provides notice under subdivision ,b) the court may. upon motion of the attorney

r 19 for the government, order the defendant to submit to an examination conducted

20 pursuant to procedures as ordered by the court.
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21 (2) Disclosure of Results of Examination. The results of the examination

22 conducted solely pursuant to notice under subdivision (b)(2) shall not be disclosed

23 to any attorney for the government or the defendant unless and until the defendant L
24 is found guilty of one or more capital crimes and the defendant confirms his or her 77

25 intent to offer mental condition evidence during sentencing proceedings. The L

26 results of such examination may be disclosed earlier to the attorney for the K
27 government if the court determines that:

28 (i) the attorney is not an attorney responsible for conducting the

29 prosecution on the issue of guilt and the attorney requesting the results of L

30 the examination will not communicate the results, prior to the verdict to an C
Ij

31 attorney who is so responsible. or

32 (ii) dsclosure of the report will not tend to incriminate the

33 defendant on the issue of guilt.

34 If such disclosure is made to an attorney for the government, disclosure shall also

35 be made at the same time to the defendant. -

36 (3) Disclosure of Statements by the Defendant No statement made by the 7
37 defendant in the course of any examination provided for by this rule, whether the v
38 examination be with or without the consent of the defendant, no testimony by the

39 expert based upon such statement, and no other fruits of the statement shall be 7
40 admitted in evidence against the defendant in any criminal proceeding except on an C

41 issue respecting mental condition on which the defendant has introduced

fT
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42 testimony.

L 43

44 ALTERNATIVE, LANGUAGE for Subdivision (c)(2)
L .

45

46 (2) Disclosure of Results of Exaination. The results of the examination

47 conducted solely pursuant to notice under subdivision (b)(2) shall, not be disclosed to

48 any attorney for the government or the defendant unless and until the defendant is

49 found guilty of one or more capital crimes and the defendant confirms his or her

50 intent to offer mental condition evidenceduring sentencing proceedings.

51 (i) The results of the examination -may be disclosed earlier to the attorney

52 for the government, upon good cause shown, and the court determines that

53 the attorney is not the attorney responsible for conducting the prosecution on

54 the issue of guilt and the attorney requesting the results of the examination

55 will not communicate them to that' attorney prior to the verdict, or disclosure

Lo 56 of the report will not tend to incriminate the defendant on the issue of guilt.

L 57 (ii) The results of th&eexamination may be disclosed earlier to the defendant

58 upon good cause shown.
L

59 (iii If early disclosure is made to either an attorney for the government or

60 the defendant. similar disclosure shall be made to the -other pary.,

A' 61
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COMMITTEE NOTE

The changes to Rule 12.2 are designed to address three issues. First, the
amendment clarifies that Rule 12.2(c) authorizes a trial court to order a mental
examination for a defendant who has indicated an intention to raise the defense of insanity.
The second amendment relates to a requirement that the defendant provide notice of an
intent to present evidence of his or her mental condition during a capital sentencing
proceeding. And finally, the amendments address the ability of the trial court to order a
mental, examination for a defendant who has given notice of an intent to present evidence
of his or her mental condition during sentencing and when the results of that examination
may be disclosed.

Subdivision (b). Under current subdivision (b), a defendant who intends to offer
expert testimony on the issue of his or her mental condition on the question of guilt must
provide pretrial notice of that intent. The amendment extends that notice requirement to a
defendant who intends to offer expert testimony on his or her mental condition during a
capital sentencing, proceeding. As several courts have recognized, the better practice is to
require pretrial notice of that intent so that any mental examinations can be conducted
without unnecessarily delaying capital sentencing proceedings.- See, e.g., United States v.
Beckgford, 962 F. Supp. 748, 754-764 (E.D. Va. 1997); United States v. Haworth, 942 F.
Supp. 1406, 1409 (D.N.M.W,1996). lThe amendment adopts that view.

Subdivision (c). The change to subdivision (c) clarifies the authority of the court
to order mental examinations for a defendant. As currently written, the trial court has the
authority to order a mental examination of a defendant who has indicated under
subdivision (a) that he or she intends to raise the defense of insanity. Indeed, the
corresponding statute, 18 U, S.C. § 4242 indicates that the court must order an
examination if the defendant has provided notice of an intent to raise that defense and the
government moves for -the examination. The amendment conforms subdivision (c) to that
statute. And any examination conducted on the issue of the insanity defense would thus C
be conducted'in accordance with the procedures set out in the statutory provision.,

While the authority of a trial court to order a mental examination on a defendant
who has registered an intent to raise the insanity defense seems clear, the authority to
order an examination on a defendant who intends only to present expert testimony on his
or her mental condition is not so clear. Some courts have concluded that a court may
order such an examination. See, e.g., United States v., Stackpole, 811 F.2d 689, 697 (1st
Cir. 1987); United States v. Buchbinder, 796 F.2d 910, 915 (1st Cir. 1986); and United
States v. Halbert, 712 F.2d 388 (9th Cir. 1983). In United States v. Davis, 93 F.3d 1286
(6th Cir. 1996), however, the court in a detailed analysis of the issue concluded that the
district court lacked the authority to order a mental examination on a defendant who had
provided notice of an intent to offer evidence, inter alia on a defense of diminished
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capacity. The court noted first, that the defendant could not be ordered to undergo
commitment and examination under 18 U.S.C. 4242, because that provision relates to
situations where the defendant intends to rely on the defense of insanity. The court also
rejected the argument that examination could be ordered under Rule 12.2(c) because this
was, in the words of the rule "an appropriate case." The court concluded, however, that
the trial court had the inherent authority to order such an examination.

The amendment is intended to make it clear that the authority of a court to order a
L mental examination under Rule 12.2(c) explicitly extends to those cases where the

defendant has provided notice, under Rule 12.2(b), of an intent to present expert
testimony on his or her mental condition, either on the merits or at sentencing.

The amendment to Rule 12.2(c) is not intended to limit or otherwise change the
authority, which a court might have, either by statute or under its inherent authority, to
order other mental examinations.

L ,The amendment also addresses the question of what procedures should be used for
a court-ordered examination. As currently stated in the Rule, if the examination is being

5 ordered in connection with the defendant's stated intent to present an insanity defense, the
procedures are dictated by 18 U.S.C. § 4242. On the other hand, if the examination is
being ordered in conjunction with a stated intent to present expert testimony on the7 defendant's mental condition (not amounting to a defense of insanity) either at the guilt or
sentencing phases, no specific statutory counterpart is available. Accordingly, the court is
given the discretion to specify the procedures to be used. In doing so, the court may

L certainly be informed by other provisions, which address hearings on a defendant's mental
condition. See, e.g., 18 U.S.C. 4241, et. seq.

The final changes to Rule 12.2 address the question of when the results of an
L examination ordered under the rule, may, or must, be disclosed. The courts, which have

addressed the issue generally, recognize that use of a defendant's statements made during
L a court-ordered examination may compromise the defendant's right against self-

incrimination. See, e.g., Estelle v. Smith, 451 U.S. 454 (1981) (defendant's privilege
against self-incrimination violated where he was not advised of right to remain silent
during court-ordered examination and prosecution introduced statements during capital
sentencing hearing). But subsequent cases have indicated that where the defendant has
decided to introduce expert testimony on his or her mental condition, the courts have
found a waiver of the privilege. That view is reflected in Rule 12.2(c) which indicates that
the statements of the defendant may be used against the defendant only after the defendant
has introduced testimony on hislor her mental condition. What the current rule does not
address is the issue of when, and to what extent, the prosecution may see the results of the
examination, which may include the defendant's statements, where evidence of the
defendant's mental condition is being presented solely at a capital sentencing proceeding.
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The proposed change adopts the procedure used by some courts to seal or r

otherwise insulate the results of the examination until it is clear that the defendant will
introduce expert testimony about his or her mental condition at a capital sentencing
hearing, i e., after a verdict of guilty on one or more capital crimes. See, e.g., United r
States v. Beckford, 962 F. Supp. 748 (E,.D.Va. 1997). -While the Committee did not L

believe that sealing the results was required, it nonetheless recognized that normally the
results should not be used to, the prejudice of the defendant on the issue of guilt or
innocence.l lAt the same time, the Committee believed that there might be instances where
there may be sound reasons for releasing the results before the verdict,., Under the -

amendmentxeither the gonent or the defendnt may request, early release of the
results of the examination. Both must show good cause for the early release. But in the
case of awgovenment request for such release, the cort must also oncude that
disclosure ofthe results wil not be used by ,anatitorne d e mets portion of the
trial or after reviewing the results the court concluds that releasi the information to
such an attorney will not tend to incriminate the delfendant. If the, government obtains the 7
results of the exmination,r then.similar idisclosure m ust bemade toithe defendant. L

Li
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CHAPTER 313-OFFENDERS WITH MENTAL
DISEASE OR DEFEC .

4241. Eldwdnaowl of zi cmpe cyto 4245 . Hxtopiz~aton, of an _mrue peacm
stud tfiL -fei ta ma .,as oiifom ie defect

4242. Dctentioucdtof dieneofianmitY 424. Hopaato of, pa due fr
F *ce , - a- , "s bft edogfi ft^sd tdeam a ' ' w

4243.* at th tim olhf aease o sn ufkm m , a

Ffei oy W- orkw defect. Oted

j 424L D~etenn, i , of mental comptency to stand tral

(rMotion to determine competency of dendantt.-At any time after -the
commencement of a prosection for an offense and prior to the senfencing of the
defendant, the defendant or the attorney for the Government may ffie a motion for a"
hearing-to d ernethemental competency of the defendant. The conrtshal1 grant
the motion, or shall order, such a hearing on its own motion, if there is reasonable.
cause tolielieve that the defendant miay presently be suffering from a mental
disease or defect rendering him mentally incompetent to the extent that he is unkble
to understand the. nature and consequences of the proceedings against him or to
assist properly in his defense.,

(b) Psychiatric or pychological examination and report.'Prior t 'the date of,
the hearing, the -court may order-thatapsychiatrc or psychological examinatin of
the defendant be conducted and that a psychiatric or psychological report be filed-
with the court, pursuana to the provisions of section 4247(b) and (e)'

(c)- Heaing,-Tie hearig shall be conduct pursuant to the p-rovions' of'
section 4247(d).

(d)-Determnation and disposition.-If, after the hearing, the court finds Fby a
preponderanced fhe evidence that the defendant is presently suffering jfrom a
mental disease or defectrendering him mentay incompetent to the oitent bat he is
unable'toiziderstad thenature and consequencs of the proceedings against him or''
tofi~ hinlhis defense, the court shalicommit the defendant kid eu'ody '

oft661W& Gederal The Attorney General shapitalize the

t i ()for such a reasonable penod, of, tk*e not to 6c~_four-hnb;ais'
necsr to deterniinie whether there is, a sbstantial probablyfity ta'i h

* Iforesedblefuibre hewill atin theCapity to permitthetia to proceeds and
4-W2) o fiditioiald reasonable period of time until--.......

'.- ; Aj'isXjiental.condition. is soiinp;ve&thst iaL r pwoeedj.it.'e-

> .,sg, .he dneb attain the.cts
<;,- 8 f..-, '+eX drges'agailut;8e pogf i 31 i;

is sbject to the provisons of secidon' 42-

-(h.iWenito1hedie i te ili.defmdct hospital
ize pursuantt subaon (ddetcrminesthat theefendantha recoveredtb suc
anexte-nt afiiit he is able to underntand the:nator and toe es of -th61

pAtinot inanto itpropili defense, l sbpronptlyie a
ceridficate teiat~etfect wi the clerlc of the eom~rt thait ordered thie comnmitnient.
The-clerk shall s*'nda eoeof the certficeto the defen 's coul and to ,the
at~rizey for th'e' Grnme t The court shall hold aearing,.eonductedp ntoL. the provisiwmof n 4247(d),'t61 deterne competency of, the ddetda .fg
afteiG the hieaiing,- 'the mrt finds 'by- a prnderance of th& evidence tt the
defetidajit reieeretd to tech an extent hat he is ableltolunitandithe icau
and- conseqieit' f the proceedings againa t him and to tassist properry in hi
defense, the eourt' shall order his immediate ge from the facity in which he is
hospitalized and' shall set the date for triL --Upon discharge, the defendant is
suliject to the- prvisions cf chapter 207. . -

9 UC.-41 -.7 l~~~~~~9599&PafIpIL , -
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Of) Admissibility.of finding of competency.-A.finding by the court that the
defendant is mentally competent to stand trial sha11'not. prejudice the defendant in
raising the issue of his insanity as a defense to the offense charged, and shall not be
admisible as evidence in a trial for the offense charged. .
l (Aayne&dedOCL ia 1984, PuJL ,98473, itle 1, § 403(a), 98 Stat27.) ?..
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This document has been amended. Use UPDATE.
see SCOPE for more information.

UNITED STATES CODE ANNOTATED
7r TITLE 18. CRIMES AND CRIMINAL PROCEDURE

PART III--PRISONS AND PRISONERS
CHAPTER 313--OFFENDERS WITH MENTAL DISEASE OR DEFECT

Copr. 0 West Group 1997. No Claim to Orig. U.S. Govt. Works
Current through P.L., 105-22, approved 6-27-97

§ 4247. General provisions for chapter

7' (a) Definitions.--As used in this chapter--
(1) "rehabilitation program" includes--L (A) basic educational training that will assist the individual in

understanding the society to which he will return and that will assist him in
understanding the magnitude of his offense and its impact on society;

(B) vocational training that will assist the individual in contributing to,
and in participating in, the society to which he will return;
TEXT (a) (1) (C)

(C) drug, alcohol, and other treatment programs that will assist the
individual in overcoming his psychological or physical dependence; and

(D) organized physical sports and recreation programs.; and I
(2) "suitable facility" means a facility that is suitable to provide care or

r- treatment given the nature of the offense and the characteristics of the
defendant.
(b) Psychiatric or psychological exarniatibn.t--A psychiatric or psychological

examination ordered pursuant to this chaptersshall'be qconducted by a licensed or
certified psycliiatrist pr psychologi st, orif the court finds it appropriate,
by more than one such examiner:. Each examiner shall be designated by the court,
except that if the examination is lordered under section 4245 or 4246, upon the
request of the defendant anl ladditilonal l examiner may be selected by the

,- defendant. For the purposes of an exaination pursuant to an order under
section 4241, 4244, or 4245i the court 4may commit tet person to be examined for
L a reasonable period, b noPietQexceed thir ¶iays, and under section 4242,
4243, or 4246, for a reasonable jperiod,, but~not to exceed forty- five days, to
the custody of the, Att'Gaitythe ustdy d th AtornelylieGer l>for .pla~cement in a suitable Nfacility.
Unless impracticl th ilychiatrior .ps ycogicaexanation shall be
conducted in ~tesial a:lt ls~~oteout'Tedrector of the
fa'cility' may apply for al re sonX le ~xtension, ibut t to exceed fifteen days

2under se4ti23, 41246, 4 ior 4245, and noitto exceea thirty days under section
a2 sho3n :of cause. t thye ad i tional time is

(c) Psychiatric o s Xoo r Xrts.--A Xtric or psychological

tL r o I"t examiner



designated to conduct the psychiatric or psychological examination, shall be
filed with the court with copies provided to the counsel for the person examin,
and to the attorney for~the Government, and shall include-- L

(1) the person's history and present symptoms;
(2) a description of the psychiatric, psychological, and medical tests that

were employed and their results;
(3) the examiner's findings;, and ,, :
(4) the examiner's opinions as to diagnosis, prognosis, and--

(A) if the,,examination is'ordere'd under section 4241, whether the person is
suffering froma ment~al' 4isease ordefect rendering him mentally incompetent tc
the extent that he is unable to understand the nature and consequences of the
proceedings against him or to assist properly in his defense;

(B) if the examination is orderjed iundpr section 4242, whether the person was

insane at the time of the offense.charged; ., -
(C),if the examination is ordered yyunder tsection tl4243 or 4246, whether the

personuis sufferin a tal 4isewad o idefect as A result of which his LJ
release' iyoul4 frete#:11s aJ[sbtaiarsk of' bodily, injury to another, person, or
serious Otamage~ rpry"o pohr

(D) ilf the exainatiinWis 'rderedlun 4 section'4244 or 4245, whether the
person is sufferiLgL f rotma , e adct as'a result of which he is L
in need of custody for care or t etmend in a suitable'facliity; or

(~) if tb~eexamintion 15, prereais ~ prtj:pf~ a presentence investigation, 7
any 4t' h the mental condition of, the
defendant shol j ne1e4, 'F-

(d) Heari~x -A id~n ~~e'~sat tO~i his chapter the person whose
mental d oarngphal be represented by counsel
and, if he is ~i~ca~ nbe o b ai deqiate representation, counsel
shall be' ~~jjppo~d~ri[[us~lm [et.In' $00 6A. IThe person shall be
affordeadgianot svideince, to sbpoena witnesses

on hisd o ~fo~ ndcsseamn iin sss whappear at the

h _0

(e) Pehabilitat progr~ams'th ire avail 4 remfor persons r- ()The' director of the [
facility ,on t

(B)seti' 42~, 2'4'~~i ii r14r launual reports concerning['

metlFo t tin'rc~nedtoscnerning th(
need f~[ his ~ [i ~ ~ rprssaLb umtted to the

reports ~h3l ~ ~ ['F~~,~rp stecut a Irec't. A cop,
of razt 4 tnin ~a'$ ~~~e4 1 atrtebgning of a E

proeu n ~ ~ sn. 1 o2[i~F1n[ fs~6 l 89 r151'of this

~t
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dicoet K ' '!r 4 t e~e Service shall not use o:
Eiscpt s ~"f< fo a~F~ S 'ohr than carrying oui

(2) alized~~[1~,I1. F[ til pursuant to
secto 2,~3 2~ r4 ~ alifr uhpeson of any~
reh b~~to rgast at-re avial or Persn hsitalized in that
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(f) Videotape record.--Upon written request of defense counsel, the court may
order a videotape record made of the defendant's testimony or interview upon
which the periodic report is based pursuant to subsection (e). Such videotape
record shall be submitted to the court along with the periodic report.
(g) Habeas corpus unimpaired.--Nothing contained in section 4243 or 4246

precludes a person who is committed under either of such sections from
establishing by writ of habeas corpus the illegality of his detention.

(h) Discharge.--Regardless of whether the director of the facility in which a
person is hospitalized has filed a certificate pursuant to the provisions of
subsection (e) of section 4241, 4244, 4245, or 4246, or subsection (f) of
section 4243, counsel for the person or his legal guardian may, at any time
during such person's hospitalization, file with the court that ordered the
commitment a motion for a hearing to determine whether the, person should be
discharged from such facility, but no such motion may be filed within one
hundred and eighty days of a court determination that the person should continu
to be hospitalized. A copy of the motion shall be sent to the director of the
facility in which the person is hospitalized and to the attorney for the
Government .
(i) Authority and responsibility of the Attorney General.--The Attorney

General--
(A) may contract with a State, a political subdivision, a locality, or a

private agency for the confinement, hospitalization, care, or treatment of, or
the provision of services to, a person committed to his custody pursuant to thi.
chapter;

(B) may apply for the civil commitment, pursuant to State law, of a person
committed to his custody pursuant to section 4243 or 4246;

(C) hshall, before placing a person in a facility pursuant to the provisions of
section 4241, 4243, 4244, 4245, or 4246, consider the suitability of the
facility's rehabilitation programs in meeting the needs of the person; and

(D) shall consult with the Secretary of the Department of Health and Human
Services in the general implementation of the provisions of this chapter and in
the establishment of standards for facilities used in the implementation of this
chapter.

(j) This chapter does not apply to a prosecution under an Act of Congress
applicable exclusively to the District of Columbia or the Uniform Code of
Military Justice.

K~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~,
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(B) by adding at the end the following new subsection: L

n(h) DEFINITION.--As used in this chapter, the term "State" includes the District Of Columbia.

<< 18 USCA S 4247 >>
Li

(2) Section 4247(a) is amended--
(A) in paragraph (1) (D) by striking "and" after the semicolon;
(B) in paragraph (2) by striking the period and inserting.", and"; andp~~~~~~~~~~~~~
(C) by adding at the end the following new'paragraph:

"(3) 'State' includes the.District of Columbia.".'
(3) Section 4247(j) of title 18, United States Code,,is amended by striking "This chapter

does" and inserting "Sections 4241, '4242, 4243, and. 4244 do".

SEC. 11205. LIABILITY FOR AND LITIGATION AUtTHORITY OF CORRECTIONSTUSTEE i.

(a) LIABILITY.--The District of,,,Columbia ,shallXpdefend Nany civil action or, proceeding brought
in any ,

Copr. (C) West 1997 NokClaiif toOrig. U.S.'Govt.i, Works !rIL

F F - > S , W o~qr 2 , zi , F ! *n ' n iH ' , , f I
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U. S. Department of Justice

Criminal Division

Washington, D.C 20530

[ - December 8, 1997
Professor David A. Schlueter
St. Mary's University School of Law
One Camino Santa Maria
San Antonio, Texas 78228-8602

Dear Dave:

As you may recall, at the last meeting of the Advisory
Committee on Criminal Rules, the Committee voted to approve in
concept two amendments suggested by the Department of Justice.
One was to clarify that Rule 12.2(c) permits the court to order a
mental examination of a defendant who-gives notice under Rule

L 12.2(b) of an intent to offer expert testimony on the defendant's
mental condition bearing on the issue of guilt. The other was to
require reasonable notice to the government when the defendant in
a capital case intends to offer expert testimony on mental
condition relevant to the issue of capital punishment and to
allow the court to require the defendant to submit to a mental
examination when such notice is given. The Committee deferred
until its April meeting the consideration of amendatory language
for these proposals.

LI We offer the following revisions for your consideration
(proposed new matter underscored):

LI "(b) Expert Testimony of Defendant's Mental Condition. If a
defendant intends to introduce expert testimony relating to a
mental disease or defect or any other mental condition bearingK upon (1) the issue of guilt or (2) whether, in a -capital case, a
sentence of capital punishment should be imposed, the defendant
shall, within the time provided for the filing of pretrial
motions or at such later time as the court may direct, notify the

L. attorney for the government in writing of such intention and file
a copy of such notice with the clerk. The court may for cause

E shown allow late filing of the notice or grant additional time to
the parties to prepare for trial or make such other order as may
be appropriate.

"(c) Mental Examination of Defendant. In an appropriate
case pursuant to statutory authority or in which notice by the
defendant has been given under subdivision (a) or (b) , the court
may, upon motion of the attorney for the government, order the
defendant to submit to an examination. The examination shall be



conducted pursuant to 18 U.S.C. 4241 et seq. or, in a case L
involving notice under subdivision (b), as otherwise ordered by
thecourt. The results of an examination conducted solely .
pursuant to notice under subdivision (b) (2) shall not be
disclosedto any attorney for the qovernment, unless and until the
defendant As found quilty of one or more capital, crimes and
confirms his or her intent to offer mental condition evidence in
miticration at the sentencincr phase, except that such results mav
be earlier disclosed to an attornev for the government if the
court determines (1) such attorney is not, and will not
communicate the, results to. an attorneyvresponsible for L
conducting the prosecution on the issue oIf Quilt,. or ,,(2) such
dlsclosure will not tend to in&criminate ,the defendant- on the
issue of cruilt. No statement madebyt del'n the course
of any examination provided for by thiis 'Iule, whether the
examination be with or without the consent of the defendant, no
testimony by the expert based upon such statement, and no other
fruits of the statement shall be admittedin evidence against the
defendant inlany criminal proceeding, except on an issue
respecting gmental condition on ,ih ch the deFpndant has introduced L
testimony."

As to the first of our proposed amendments, it is
effectuated by the explicit incorporation, in Rule 12.2(c), of
cases in' which notice is. given under' subdivision, (b) (which
relates to mental condition bearing upon guilt). As to the
implementation of our, second amend met, the ,language we propose L
is derived"generally from the thoughtful opinions and orders in
United States v., Beckford, 962 F.,Supp. 748, 754-764 (E.D. Va.
1997), and ,United States v., Haworthl,,,,,,942 F. Supjpp.,1406, 1409
(D.N.M. 1996). As the courts theredetertmined, it is normally
necessary to order that the defendant give -notice pretrial of an
intent to rely on expert mental condition testimony'at the F
penalty phase in a capital case, ,andtthat any examinations take L
place pretrial as well, since if notice and examination were
deferred until after the determination of guilt, a lengthy and
undesirable continuance would be required. The defendant's -
rights were protected, however,, in Beckford y~the requirement
that the results of a pretrial mental examination of the
defendant -by an independent expert be placed under seal and not V
divulged to the, government until and&unlessithe defendant was
found guilty ofa capital crime and reaffirmed bis oriher intent
to offer mental evidence in mitigation at thl penalty phase.

Under our proposal, thecourtcould .pt for the method
used in Beckford -- i.e., sealing of the reis lts -- or for a
different solution that equally safeguarded the6.defendant's L
rights: to allow the results to be disclosed immediately to an
attorney for the government, provided that lattorney was not
involved 'in conducting the prosecution on the guilt phase and was
instructednot to reveal any of the informationlin the report to L
the members of the prosecution team 'ntil af ter verdict of guilty
and a reaffirmation by the defendantl of anintent [ to use mental
evidence during the penalty phase (i.e., creating a "1firewall").

Li



Finally, the court could make an earlier disclosure of the
results, even to a member of the prosecution team, if it
determined that the results would not tend to incriminate the
defendant on the issue of guilt. Earlier disclosure of the
results, in appropriate situations, is beneficial to the
efficient administration of justice and may be beneficial to the

L government and the defendant as well. If the results cast doubt
on whether the death penalty is appropriate, early disclosure may
afford the government a better opportunity, without seeking a

L continuance, to consider whether or not its insistence on the
death penalty should be abandoned. And if the results are
otherwise, early disclosure will better enable the government,
without seeking a continuance, to prepare to meet the defendant's
mental evidence in mitigation.

Your consideration of the above is appreciated. Please
contact us if you have any suggestions about how the language can
be improved, since by no means are we wedded to a particular
formulation. We hope you had a good holiday and look forward to
seeing you here in Washington in the spring.

1_ tSincerely,

Frances Harke ider
Roge A. Pauley

Ln.
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U. S. Department of Justice

Criminl Division

Offce of the AWsransr Anamney Geazeral Wazhiwon, D.C. 20530

JUL 1 5 1991

The Honorable D. Lowell Jensen-
-Judge of the United States District Court
Northern District of California

1301 Clay Street, 4th Floor,

Oakland, CA 94612

t - Dear Judge Jensen:

I am writing to request that the Advisory Committee on

Criminal Rules consider amending the Rules relating to mental
examination-s of defendants in two respects: (1) to clarify that

L Rule 12.2(c) permits a court to order, on motion of the
government, a mental examination of a defendant who gives 'notice

of an intent under Rule 12.2(b) to introduce expert testimony in

support of a defense of mental condition bearing on the issue of

guilt; and ,(2) to extend the Rtles to permit a court to order a

government-requested mental examination of a defendant when itr appears that the defendant will offer expert testimony as to
mental condition at sentencing.

On the firstA issue, the lower courts are now in conflict.
Until recently, the courts had construed Rule 12.2(c) as

L including not only situations in which a defendant has given

notice under' Rule 12.2(a) of an- intent to rely on expert evidence

to prove a defense of insanity, -but also those in which notice

was given und eRul e 12.2(b). However, the law is currently in

some disarray as via result of United States v. Dav-is, 93 F.3d 1286
(6th Cir. 1996).l there the court held-that1 because Rule. 12.2(c)
only authorizes tihe court to order a mental examination "pursuantLto 18 U.S.C. 4241 or 4242," whiih relates to coirpetency and
sanity exainations6, and not under 18-U.S.C. 4247, the general
provision regarding lpsychiateric and psyclogica eXaminations,
the Rule does not permit a court to order a mental examination in
the situation addressedby Rule 12,2(b). The court indicated in
dicta, however, that a trial court nevertheless had inherent
authority4 to order ainoncustodial examination in proper

Records circumstances", hich it declined to define., See also, following
Pauley t States v. v - , 945 F. Sup_ 1442 (D. Cola. 1996).
Legis.
Keeney
LittL
Hold
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We believe it is patently unfair, and contrary to the
truth-seeking function of a criminal trial, to permit only the
defendant to be able to undergo a mental examination by an expert
of his or her choice and to offer such evidence on the issue of

guilt, without affording the government the opportunity for an,

independent (and if necessary custodial) examination of the
defendant by its own expert. Such a result is contrary to

Section 4.05(i) of the Model Penal Code, on which the drafters of
Rule 12. 2(c) expressly relied in the Advisory Committee Note. L

The court in lavis was troubled by what it regarded as a
serious constitutional queationl, involving sielf-incrimination ,
whether a defendant could be a.de to underg'o a -government-
requested mental examination in light of Estelle V., -Smith 451
U.S. 454 (1981), where the court held that the government's use
at the capital sentencing phase of a doctor'p testimony arising

from a court-ordered competency examination violated the

defendant's Fifth Amendment privilege because he was not advised

of his right to remain silent and that his statements could be

used against him at sentencing.1 But ias the idvisory Coimittee
Note to Rule 12.2`(c) observes, Estelli titself intimates that a

defendant can be required to sdbmit to a meta1 examination when F;
his silence my deprive the government of theo nly effective

means it has cfcontroverting'41 hI ~ profona isue thtth
defendant himelf"nterects.U t [465 Moreover,

the Estelle opiCnhat case
1"introduced nd scharc vdne, o ia'b idct~d fd~-hat he
might do so80." 4sI US. 'hat46..' Fi if l .K [ I

Subsequent decisions, both ofthe Supr C arid of the L
courts of appeals, have uniformy comt rued stelle narrowly and

have found a, aiver of Fifth Ame n aelfincrimination rights
when the ~aefe dant 'as' ope oitoue etimon 'at
trial as to men co ditin. it t, la S.
680, 683-4 I (1- 9) Buchanan v.~L~entuckv, ~ 402, 4 21-4

(3.987)- Pre,19l V. 99295 2

- ll ia J , 11,v 3 1l .kl," : , , ,A,1r'51k 1' syibiis i ilP'i(i Ki,', ' e r r. . , ,,,l

denied, 4L006 (877

209 ( tth e Ciri.9erB33), crt. teie 465d U iQ t 4 ft9in
~~ v,. ~~~~~ 673 F.d11 i-~ r 92 ee,

al.eo UnilteStae V.Vet 01¶ ip 6 5 W. 'o
199) v mihndingel er -stllat is when
a Odefeiaxt b1ct.wih theav~ fIOAd Tr u~i
mental 2t.u18itoisule') I te ja 9r F

Supp. I~~~~~~~~~~~~~~~~'I

Rul 12 2()ofcusiony 11inrdconand
use agans e 'd fndnofay yth1dendt
during'~ e xmnto SlIt& fn~ a inrdcd

testimopv onC su repc in~rmdial Condlftibn~. T Rule thus
embodied the [triggrigor wivr pinci I"sthin dati
Estelle v. SmitLh and relied on, in sub qen smilar aituations

: 'I~~~~~~
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by the cases cited above. In sum, we do not share the Davis
court's belief that the constitutional issue is a serious or
difficult one, and we urge that the Rule be amended to clarify
the power of a trial court to do justice "in an appropriate case"

L by granting the government's request for an independent, and if
necessary custodial, mental examination of the defendant, when
the defendant gives notice of an intent to rely on expert
testimony of his or her mental condition on the issue of guilt.

:, .one relatively simple way to 'accomplish this, suggested by
the Davis opinion itself, would be to amend the first sentence of
Rule 12.2 (c) to reference not, only 18 U.S.C. 4241 and 4242 but
also 18 U.S.C. 4247. The pertinent sentence would then read: "in
anappropriate case the court may, upon motion of the attorney
for the government, order the defendant to submit to an
examination pursuant to 18 U.S.C. 4241, 4242, or 4247."

A second way that we think the Rules should be amended to
permit a court-ordered mental examination of a defendant involves
sentencing proceedings. The Rules nowhere authorize a court-
ordered mental examination of the defendant relating to
sentencing. This is a gap that should be remedied.

For example, defendants in capital proceedings, in a
significant percentage of federal cases, have sought mental
examinations with a view toward offering expert evidence relating
to mental disease or condition in mitigation at the sentencing
phase. See, e.g., United States v. Ve sutra United States v.
Haworth, sugra; see also, setting forth as mitigating factors,

l l1 U.S.C. 3592(a) (1) (impaired capacity), (a) (6(severe mental or
emotional disturbance). Likewise in noncapital sentencing
proceedings, to which the sentencing guidelines apply, defendants
may sometimes wish to offer expert, evidence stemming from mental
examinations in an effort to persuade the court to depart
downward in unusual cases. See Guideline 5H1.3 (mental condition
not "ordinarily" relevant); but compare Guideline 51(2.13
(diminished capacity relevant in some cases). In both instances,
the government should, b able to obtain a court-ordered mental
examination by 'another, expert, for the same kind of fairness
reasons as. undergird Rule 12.2(c).

Leaving aside the question whether defendants should be
required, as in Rule 12.2 (a) and (b), to give some form of timely
notice of an intention to offer such expert testimony (both Vest
and Haworth granted government motions to so require, apparently
in the exercise of inherent authority) ,2 if it appears that they

L ' In order to clarify the law and prevent future litigation,
we believe the Rules should also be amended- to require adequate
notice of an intention to offer expert testimony at the sentencing
phase.

,
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intend to do so, the trial judge should be able to order that the
defendant undergo a mental examination by another expert. See
Vest, zmpra, 905 F. Supp- at 653: "If a defendant elects to
present mitigation testimony addressing his mental status, then

. u] nless the government is allowed to conduct its own mental
health examination, it may be deprived 'of the only effective
means it has of controverting ... proof on an issue that
[defendant has chosen to] interject into the case. I" quoting
from Estelle. In sum, in order to promote fairness and avoid
future litigation, lthe Aulles ,should be amended to permit court-
ordered mental examinations of defendants when appropriate in
sentencing proceedins, bothiLcapital, and noncapitai.

Your ,nd'lathe, Coxmittee's consideration ofi these matters
is appreciated. '

Sincerely,

(~g~d)Job 0.KW

John sC. Keeney
Acting Assistant Attorney General LJ

, .~~~~~~~~~~~C
, ., " '' , ' ~~~1
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2 MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

Li RE: Proposed Amendment to Rule 26; Taking of Testimony from
Remote Location

DATE: September 15,1998

In 1997, Judge Stotler suggested to the Criminal Rules Committee that it consider
an amendment to Rule 26 that would mirror an amendment to Civil Rule 43. Amended
Rule 43 permits reception of testimony transmitted from a remote location. A
subcommittee (Judge Carnes, Chair, Mr. Josefsberg, and Mr. Pauley) reported to the
Committee in October 1997; the Committee approved the concept of an amendment to
Rule 26 and asked me to draft appropriatelanguage.

At the Committee's last meeting, April 1998, I presented a draft amendment to
Rule 26 (attached). The draft contained alternative language that would focus on the
question of whether the Committee believed that some preference should or should not be
stated for deposition testimony. During the discussion, members of the Committee raised
questions about whether the court could only permit such transmission under, in the words

L of the draft, "compelling circumstances,' and what that term meant. Following additional
discussion which raised the issue of right to confrontation, I was asked to so some

L additional research on the question.

It seems clear now that a court may permit reception of testimony in a criminal
L. case by means of closed circuit television without per se violating the defendant's

confrontation rights. In Mryland v. Craig, 110 S.Ct. 3157 (1990) (attached), the
Fall Supreme Court held that a state statute which permitted a judge to receive a child abuse
LI victim's testimony by one-way closed circuit television did not violate the defendant's

constitutional right to confront the witness. Noting that the Constitution does not
guarantee a defendant the absolute right to face-to-face confrontation, the Court applied a
sort of balancing test: On the one hand the government's compelling interest in protecting
the well-being of a child victim and on the other hand the defendant's right to face his
accuser in court. The Court also noted that the procedure used in the case preserved
other aspects of the right to confrontationl, e.g., cross-examination. To that extent, the
procedure was just as protective, if pot more so, than the rule against hearsay. The Court
indicated that such transmission may be used only where there is a "case-specific finding

L ,'of necessity." 110 S.Ct. at 3170. But the Court declined to 'establish, 'as a matter of
federal constitutional law, any such categorical evidentiary prerequisites for use of the
one-way television procedure." id at 3171'.

X J .k
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Advisory Commitee On Criminal Rules 2
Proposed Amendment to Rule 26
September 1998

Attached are two recent cases which seem to address directly the issue before the
Committee. In United States v, Gigante, 971 F.Supp. 755 (E.D.N.Y. 1997), Judge
Weinstein held that permitting the prosecution to present testimony of one its witnesses
through closed-circuit television did not violate the defendant's right to confrontation.
The opinion includes a copy of his order. In United States v. Nippon Paper Industries
Co., _ F. Supp.2d (D.C. Mass 1998), Judge Gertner permitted the government to
present a tape of testimony given by a witness located in Japan. The defendant had v
consented to the procedure because he preferred that over presentation of the witness'
videotaped deposition. Thatdecision includes agood comparison of using videotaped
depositions and televised testimony (either live or taped). , ,

Both decisions address the question of whether confrontation rights are implicated
and the need for maintaining some control over the potenta for "virtl" testimony from
outside the protections of the courtroom. Interestngly, the decision in Gigante cites the
changes to Civil Rule 43.

Several points emerge from these cases. First, although I have not located any ,
other cases directly, on point, these two seem to be on solid constitutional ground, as
noted by the cases cited in each of the decisions. i Cs

Second, the cases seem to express no preference for deposition testimony over
live, remote, testimony. In fact in Gigante, the court concluded that: "Receiving &
contemporaneous testimony via closed circuit television affords greater protection of [this L
defendant's confriontation rights than would adeposition.", 971 F.Supp. at 759.

Third, the courts were concerned about imposing safeguards for insuring the J
reliability of the transmission and guarding ,against the possibility of third persons (out of
the view of the judge and jury) affecting the witness' testimony. For example, inLGigante,
the judge appointed the court's clerk as, a special master ,to monitor the procedure from
the undisclosed location.,

I have taken the liberty of drafting yet another version of the proposed amendment
to Rule 26. This draft, which roughly follows the alternate language suggested in my
March 1998 memo (attached), takes into account several style changes suggested at the
last meeting. It expresses no preference for deposition testimony but limits use of
transmitted testimony to those cases where takingfthe testimony is required by
"compelling circumstances." Those words which appear in amended Civil Rule 43,
generally track the view of the Supreme Court in Craig and are intended to provide a
check on routinely using the remote transmission as a m, eans merely to, accommodate a
witness or a party. The Advisory Committee Note to Rule 43 (included in the Gigante
decision at page 757) gives an example of what those circumstances might be.

U
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Proposed Amendment to Rule 26
September 1998

Please note that -the draft does not distinguish between one-way and two-way
transmission. If one-way transmission may be considered constitutional, then two-way
would arguably provide greater protection for the criminal defendant by more closely
approximating the preference for face-to-face confrontation note in Craig. Also, please
note that the draft does not explicitly mention the possibility that a defendant waiving the
right to in-court testimony. As noted in Gigante, a defendant might actually prefer
contemporaneous remote transmission of testimony, and waive whatever confrontation
rights he might otherwise have.

At this point, I have not suggested any additional changes in the Committee Note.
Depending on the Committee's action on the proposed changes, I will make any necessary
changes in the Committee Note for consideration at the Spring 1999 meeting.

F~~~~~~~~~~~~~~~~~~~~~~~~~
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Advisory Commitee On Criminal Rules 4
Proposed Amendment to Rule 26
September 1998

[

1 Rule 26. Taking of Testimony

2 (a) IN GENERAL. In all trials the testimony of witnesses shall be taken orally in,

3 open court, unless otherwise provided an Act of Congress or by these rules, the Federal n
I n 1~~~~~~~~~~~~~~~~L

4 Rules of Evidence, or other rules adopted by the Supreme Court.

5 I TESTIMONY TRANSMED FROM DIFFERENT LOCATION. The court may

6 authorize the video presentation of testimony in open court from a different location if.

7 (i) the requesting party establishes compelling circumstances for such

8 transmission: and

9 (ii) appropriate safeguards are established for presenting that testimony. V

LJ
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charges against Marianna was a response to jury could have concluded that the- Govern-

defense counsel's argument that her signa- ment proved its case as to all counts against

ture[s] on certain other documents were both defendants, beyond a reasonable doubt.

nothing more than a "quick scrawl," essen- As a result, an exercise of discretion to over-

tially implying that she did not understand rule the jury's verdict is unwarranted. Ac-

what she was signing. The Court doubts cordingly, the defendants' motion for a new

that a signature comparison using exhibits trial pursuant to Fed.R.Crim.P. 33 is denied.

inadmissible against Marianna was of any
consequence where there''were other docu- II Conclus
ments bearing her signature which were also i ', ,

readily accessible. In the Court's view, such H SHaving reviewed the parties' submissions

a statement, made in a rebuttal summation, and heard oral argument, and for the reasons

does not rise, to such a level as to warrant a set forth above, it is hereby

reversal of her convictions. ORDERED, that the motions of the defen-

[12] Marianna, also assails the Govern- dants Stuart Somerstein and Marianna Som-

ment's msummation by contending that the erstein for a judgment of acquittal pursuant

prosecution "argued an improper theory of to Fed.R.Crim.P. 29,'or, in the alternative,

involvement in the alleged conspiracy." for a new itrial, pursuant to Fed.R.Crim.P.

Marianna Somerstein Mem. of 'Law at 21 33, are denied.
In summation, the Government asserted that

by ordering fewer union waiters she deprived SO ORDERED.
the Funds of contributions that would have
been owed had ,additional union employees

been hired. According to the defendant, ,_ f y N M

such a scheme unlawfully widened the'scope
of 'the', indictient,'because it depicted an ef-
fort to defraud the union,' rather than the

Funds.;T Whle orering less union jvaiitstaff -
might Pesseni' contribtitions, it woukd consti-
tute',neher mailfraud noi$ the iig of false UNITED STATES of America
stateiient 'S '' i ,li i''I

Alth~iighlthe &iot appreciates the facial v.

appa pf ,this argument, it does not consti- Vincent GIGANTE, Defendant

tAte ,a ground to set aside' the verdict. Or-
Sl f , Aui iteds -ould not operate t No. CR 93-368(JBW).

g~~t t~~t m a by ' the ~~United States Distnict'Court,
prosgecultoirdoeiit' tons~tiltute an properE.D. New York.',

erilaizgemt ,of ty inz oran unprop- July 21, 1997.

er theoryiiJf inioleitirthe alleged con-
spirac>"4 !a

Findfiy the Soriueteinh also move in the In prosecution for violation of Racketeer

altenr"tve for a new 'ia Such a motion is Influenced and Corrupt Organizations Act

giuid'd'ebya iover lstndar, which permits (RICO), federal government requested to

the C~rt'~to ,eic~ise ~its ~liiscretion "in the present at trial testimony of physically-ill

ifltellts ofF justic&' yheneviewing the ade- government informant witness by closed-cir-

qiaF /1f the evidere. 1~ 'Tibbs, 4t57 U.S. cuit television. The District Court, Wein-

at ~iO 1! ilCt. at 12ji16. 'Nevertheless, the stein, Senior District Judge, held as a matter

C'oiAC, datecs toil Fioer Afew trial. Based of first, impression' that permitting govern-[ onk!lt1evl e ad~d~uce Fat trial, some of ment to have witness' testimony taken at

xhii"''h~s'been set~lflthl "hove 'in detail by trial through closed-circuit television would

the ,"2 $d1 ii, 'i the ltCl'ofrts view, a 'reasonable not violate defendant's constitutional right to
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confrontation and would satisfy requirements Marinaccio, Philip Foglia; Steven R. Karta-
of Federal Rules of Criminal Procedure. gener, New York City, for Defendant.

Ordered accordingly.
MEMORAND)UM ANDI ORDER

'R. Witnesses MI2 WEINSTEIN, Senior District Judge.
1. Witnesses &228 .. . .1b,This case raises an issue of apparent firstA federal district court in criminal pros- impression in the federal courts. 'A chief
ecution had inherent power to order form of witness in tswites~ii hisRICO ease is too ilf'to testify
testimony by television prior to amendment i'n court. He is in the Federal Witness Pro- ,
of civil procedural rule governing taking of, tection Iogram, at some distance from this
testimony so as to' allow for provision of 'state so that the jury cannot be convened in
testimony at 'trial by television L Fed.Rules hi presence. It might jeopardize te safety
Civ.Proc.Rule 43, 28 U.S.C.A. of the witness were the defendant's fill coun-

2. Criminal Law ~633(1) sel staff to be' present at the witness' deposi-
tion since that would reveal the witness' loca-Federal district court conducting crimi- tidn and put him in serious 1danger from

nal case is permitted to draw from and mir- criminals against whom he has testied and
ror practice that is sanctioned by Federal provided information. "Given defendants
Rules of Civil Procedure when Federal Rules claimed seribus physical disabilities it is con-
of Criminal Procedure do not speak specifi- that he w nt attend any deposition

cededthth s naeaydpstocally to matter. Fed.Rules Cr.Proc.Rule 57 at a place convenient to the' witness.
18 U.S.CA; FedRules Civ.Proe.Rule 1, 28 '''1''-
U.S.C.A. A full earing was conducted to 'determine FU- . ' wlether'it is practicable for the witness to
3. Criminal Law 662.65. appear in person attrial. Medical reports

Permitting federal government to have and testimonyrforithe'gpver'nenil and defen-
testimony of physically-ill government infor- daant' fr spod the govetrnmr Vs con-
mant witness, who was in federal witness tentioh, by clear and convingg'proof, that
protection program, taken at trial through the nwitnesscouldno appear in a!,
closed-circuit television would not violate de- The goveriient seelu s to have the rvitness'
fendant's constitutional right to confrontation testimony taken thr~ilgh 'o Id c "It televi-
and would satisfy requirements of Federal sion. The defendant conteds &hat' this
Rules of Criminal Procedure; closed-circuit would violate' his coidti3orai right to con-
system permitted witness and defendant to frontatioA' The 'cosd eirchiA' s tsm per-
see and hear each other, while jury, court, mits' the witness tofvi~y [ui'd daid "counsel
and counsel would simultaneously see wit- and defendanthlk 6v nhltaneonsly hlowing r
ness and defendant, and 'deposition of witness counsel, defendant, judgl az[d Jur'o view
was not appropriate due to requirement to and to hear lie wiess. The defdndant's
disclose witness' address and whereabouts objecion' '

and due to defendant's own poor health pre- The optimal way of conducting ,a trial un-
eluding him from traveling to deposition. der American practice is for the witness in
U.S.C.A. Const-Amend. 6; Fed.Rules Cr. 11Proc.Rues 2, 15(b), 57,t 18. U6C; Fed.'s Cr.person in court to face the defendant and the
Proc.Rules 2, 15(b), 57, 18 U.S.CA.; Fed. trie ae obesbettoiriecostrier, and ' to be subject to inmme~kaecos
Rules Civ.Proc.Rule 43, 28 U.S.CA e a i p e .!E , Ma-examinatibn in their presence. Id'., 6a

ryklad v. Craig, 497 U.S. 836,1` 84 o S.Ct.
3157, 3165, 111 L.Ed.2d' 666 (1990) >historic

Zachary W. Carter, United States Attor- ' preference KI le 'e, b l |
ney, Eastern District of New York, Brooklyn, Icce Ilr inceso ecutrbetweeaccused klrsoris a ap Lii
NY by Andrew Weissmann, George A. Stain- acaneiisalAeri
boulidis, Daniel S. Dorsky, for U.S. can cria

ic. I eonzsta hsielc~dto a
Culleton, Marinaccio, & Foglia, White not be made'vable ["h" very stance if

Plains, NY by James J. Culleton, Michael A. there istobe I efebtive se
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L - truth in an atmosphere protecting the defen- . Recognizing this history, the Supreme

dant's needs for fairness and due process and Court, effective December 1, 1996, amended

'the public's right to' protection against crime. Rule 43 of the Federal Rules of Civil Proce-

See, e.g., Craig, 497 U.S. 836, 850, 110 S.Ct. dure to provide explicitly for televised pre-

157, 3166, 111 L.Ed.2d 666 (1990) (sanction- sentation of testimony as follows (strike-outs

ing the use of closed circuit television to indicate prior language eliminated and un-

transmit testimony of a witness when "neces- derlining material added):

sary to further an important public policy" In all every trial&, the testimony of wit-

and where "the reliability of the testimony is nesses shallbe taken erialOy in -open court,

otherwise assured"). , unless 'otherwise provide- d by Aa ct of

Modification Congi'ess-or--by a federal law, these rules,
nof the face-to-face in-person the Federal Rules of Evidence, or other

confrontation rule is exemplified by the ex- rules adopted by the' Supreme 'Court pro-

e tensive hearslay exceptions permitting the vide otherwise. The court may,~ for good

trier to rely upon the statements made out- cause 'shown in compelling circumstances

side of court.' See,ll e.g., Fed-R-Evid- 803, and upon appropriate safeguards, permit

804; Wlhite v. Ilili~nxois ~502 *S., 346, 356 n. 8, presentation of testimony in open court by

112 S.Ct. 736, 742, 116 'L.Ed.2d 848 (1992) contemporaneous transmission from a dif-

L (exceptions -to hearsay lrulbe recognized in ferent location.

Federal Rules of Evidence-bear sufficient re- I the advisor com e n t

liability to satisfy requrements of Confrof- amdments to Federal Rule of Civil Pre

tation Clause); Lee i,'476 Us. 530, dure 43, the appropriateness in special cir-
5113, 106~2056 ~0~ 90' L~d2dc514 tnces~ of'testimnony be6ing iiarasmiitted

C (1986) (even wheji ` an y ydoes 'not fali with- from a ioiation other than the voprtroom was

L in a hearsay ~excejtion,' it 4iay nonetheless recoid:

m~eet Confrontation Claushe ~ stan- Contemporaneous taransmission of testi-

dards"); United Stes v. Saso 59 F3d 341,
'4fl 2I 199 1 h mony from a different location is permitted

( (ta icrinatin heara only on showing, of good cause in compel-

StJ9ltemenis v agac i ldn t United i rg cumstances. 'The importance of

StaesI ,are'p 1 2 F c4ses4 (2d presenting.~ livd testim'oniy mi court cannot
Ced~ir.1994) (~ a tdeclarantis Xena aljabue to obefrgotten. iThe very ceremony of trial

adhis priu om1stateietsaesf
Pjt )Ic 1 a , rl, suf and i'' hfie pnves' i nc4 of the wnls'finder may

ofitl, j rel lIe, adnnsi his exert 1 J , - -
ficiently ,i ii exert tria of pe frf forces 'for" f trthtelling.
,hearsayver ations cnt iti perti- T 6prtviui o judge 'the' demeanor of

mo ofssible) Depostin of o'LŽortW a and itel faetfae is accorded great
lsswae, p mtgte m tqinaln cag. Seee in ura turlaldition.Tra- nsmission can-

ted.R.Crim.1t'.15 ~c~poeitios vw hen dueto not be a jivtiffeidmed ely by showing, that it

exception a is ir~f }is tanc sare te inther i f sI tivenet foi te witns to: attend

Ciri992) ~ ~ ~ ~ liil persuasive, now'm'gs f good

than 381, the a thdI lle , iked"States Th perhaps Imoredimp t ecustnces are
govermn~t tb ~prsent testi- -opeli tm

mony of vitrs who -ikely to arisexhen'l aiatnessb is I unable to
had,other i.2 p s causing her atten I til! unreasons, such

to be~jhs~ tedr fresewsto as accidentL or~illniess -but remainsi'able to

testify A uh 'i al- tetf rm a 'different'plc.Coem -
n inken pursuan~ ~~tesiy Ie otmo

low eved, ~ 1~d rentheneoxamina-ian ''may be, petter than
to Iconitinentlpatc wi~ 3 , atenp'o` esciheAUlethe trial particu-

tion is condfit~4,1 h i~srt ahr lil~i~teei a risk', that other-and

than by th toxcr.SptU~td ttsv pehp4oei~otnt-,witnesses might

Salim, 66 .up 8 EDNY18) o ebe obeiavailable1 iat, a later

affd~,85F2194(d i~1~) ie
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No attempt is made to specify, the matter,'a court conducting a criminal case is
means of transmission that may be used, permitted to draw from and, mirror a prac-
Audio transmission without video images tice that is sanetioned by the Federal Rules
may be sufficient in- some' circumstances, of Civil Procedure. Fed.2R.Crim.P. 57 ("a r
particularly as to less important testimony. judge may regulate practice in any manner
V-ideo transmission ordinarily ,hould be consistent with federal law, these rules, and
preferred when the cost is"' reasonable in local rules 'of the district" where there is no
relation, to,,the matters, in dispute, thei, llcoontrolling,, la2won anissue).
means of 'the parties, nd 'the ,eircum-, Amended civil Rule 43 'exresses power
stances that justify transmission., 'j Trans- that existed underprior law.-, Itcannot be
missionthat merely produces tatequiva- construed as a limitation on the previous
lent, of I owritten statem+, pi dinarily inriKpoe 'of' the courls in icriminal
should not be used., k i casesthatcctnuesunder lteFederal Rules

Safeguards must be adopted that ensure of CriminalProceduie., Rule g of the, Feder-
accurate idein'icatiori'of ,the witness and ali guleesJ of,[r imi*xal Procedie Lrequires dis-
that protect againstl' influence lbr persons tricifk'ioconstrcte 1uies, to provide I n
present withthe wi9'iess.X4ccuaf trans. "faness,>inl amno n und"the elimina'-
miis~sion likewse mustiibe'asslrO& - -i, ti 161611,t '''le;nse'n delay" inOthersafeguard gs ~~o~~ f ~injI~ifab elevio

Other 'safeguar~ds''soJi~ls d be emPloyed to mal p ¶Pelevlion ,lrocedures
ensure that advance pioticee gis iven to all for' r gxeonal cases

I ' I' d,~ l I II[s , !

parties of foreseeabl cir'cdms~iVae thisnenl~lh 'oiy~prse crimninal
may,lead 'the propondent to peI Sate;
by transmission.,d nAtaaewitie mtorL' -I (ll'la.Dint. C's'ther
tnt, to protect hfe uplpoi ty htraeeor lte tes~ioi aikdsepE elcA of our
attendneof the '[.a 't ~L AL el ~ 7 ei
vance notice also ensith
depoS99e't we i t'974, 1rhap 3y video 'Wi neslsa d '

record, tram~nb ' ~i~~~enns iilT fdr

76 L.E.2d 96(l*^'¢';0eXco~i~t may1 courilit$ ns! hav $tappelypin civil casest,
wihnittsa IIJit' pbeus' ue o ahlpl a n Ite islle rqsig

sper''dcally r r FederaK $ule tkyy e ho oir-
P Ioe re d not sd s o thi n 1 hls anylto C

same ay. ompar difi~l~"Ž u e~t~rony.The
saine[-Way.Fe.R.C xC.26 and, i 1clpr

not, precludes h icfi ede Y~b9nstl isoi4t one

televised e UfUJ~Ywt~ss~feder-a ' ftFsir -I -~~~~~" ~ cuk~costhe
alcriffinalda~. r~rt h 99aedt
met'ocvlRle4Fj; ~r'to sekCILdaa~ l~e'ici tele-

the truh o ' raan , l~'eest
to ensure ta esn ihrlotitifr ,bi~~ h8~s~ Frvin ob
mation relating to the case behal pri-bfr a' e4Id t404
ted a court to finterpret thellfedea rmn~ aii~~aIi c~il~Iae~u~ i uti-
Rules, in w~ays' ~kthat stic4 adts e i n~~oid uigpeetet n r
generally, Fed.RkCri&F.111 Underisihr i~ne'tIarniilcss) ,I'1

ent power Iit copld hv redtefomd 3 tFastb6vAax' has been
testiphdn 'b tl ki reqrd min thein'abtoiiklodsloigettig
stant caedW~'', te VJI'lHasting it~on~~ 978 F.

49,6051j13 .t. 1974, 1978 N

76 L. Q1 C~~~~~Q~~ m tlp ~dPii'~u appfripi t.First,
within liis omliewcdrrrue o urs the! rqusting
specificaly' reurd!tecnttuino sr~~f ~li~io 10 itsI etint
Congress")' Sice~heRle f rmiaed~~e~thenwtth
Procedure dno pkspcfclyttis name i~ Id~ I die' in~,adt
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disclose the location of the deposition site. ORDER
Fed.R.Crim.P. 15(b). Disseminating the ad- UPON AN APPLICATION BY THE
dress of the witness in this case or his where- GOVERNMENT, to present at this trial the
abouts would be dangerous., Second, a de- testimony of Government witness Peter Savi-
fendant generally has the right -to be present no by closed-circuit television, -due to his
with his attorneys at a deposition. Fed. physical illness, and upon having -conducted
R.Crim.P. 15(b)., Defendant concedes that an evidentiary hearing related to that issue
his own purported poor health precludes his on, July 16, 1997, and upon having found that
traveling to the deposition and, he prefers the Government has sustained its burden of
televised presentation of live testimony'to a proof in establishing the propriety of such a
deposition. Receiving contemporaneous tes- procedure, and the defendant having declined

timony 'via closed circuit televising affords a Rule 15 deposition; -

L greater protection of his confrontation rights IT IS HEREBY ORDERED, that Savino
than would a deposition. 'shall be permitte to testify by closed-circuit

I It 'is desirable that the "defendant bhoe per- television from an undisclosed location known

mitted, if he wishes, to face the witness also to the Government, to Philip F. Foglia,

directly so that each 'sees ththe other an'd te Esq., to the Special Master, and -to the Unit-

ju ry sees bdth while the 'testimiony' i being ed, States Marshal, Service, with, the jury
given. The televising arrangements' made by being advised that this procedure has been
'the govenrnment' provide this full confronta- made ,necessary bySavino's physical infirmi-

tion since the witness 'sees and hears the. ty; and,
defendant while the defendant sees' -and IT IS FURTHER ORDERED, that the

hears the witness. Theejury, court, and examining attorneys, preferring to conduct

counsel simultaneously see both. In"short, their examinatioiis from the courtroom with-

the arrangements proposed by the govern- in which this criminal case is now being tried,

ment in this case satisfy fully the require- will, do so; and
ments of the Constitutionlh 4ndithe Federal IT IS FURTHER ORDERED, that Savi-

Rules of'Criminal Procedure,l no's teony shal be 'preserved by the

ITihe process will be ' , official court reporter ando by videotape,'sWith
sealed video tape! recording ,fori purposes of ,, . , r ' stn ogra tnipt

to be usedfanreus6rebckyth
any appeal.,, Thevideoui tape may not be dfor any requestedreadbackbythejury 'd ilt~d adth rgte
released to the. media. c i eed.R.Jit beratLions and the written

See Fd.R.rum. trascrip andvidetapewillbe available for
(broadcasting, from courtrooim in criminal tri-
al not crmias ed)t tf.rm t Hamilton v. Accu- a
al not permitted); t Tk I F IT IS FURTHER ORDERED, that the
Tek, 942 F.Supp. 136 (EDNY19)(broad-
castingin 'civil case permitted); Any reading videotape recording, f Savino's testimony
backh of testimofiy req uesteyI the jury dur- shall be maintained by this Court under seal;

ing its'deliberations will be from 'the court
reporter's tansc'rit; use crthe videotape IT IS FURTHER ORDERED, that thisC ' recording for this purpose'might'result in Court's clerk, Nicholas R. Turner, is hereby
evaluating this testimoii'j. dife'rently from appointed Special Master, with a direction to
other testimony aken in attend the witness's' testimony at the undis-

closed location for the purpose of assuring
Nicholas Turner is appoiinted Special Mas- the integrity of the procedure; and

ter to accompany one attoeyrepresentative IT IS FURTHER ORDERED, that one

of, the defendant and once l government Assistant United StatesiAttorney and one of
to the place where the naple appear defendant's counsel, Philip F. Foglia, Esq.,
None of them wlreeltspaetoany-,'Noneof l evl this plae t shall be permitted to be present at the site
one. The governmentfrom which Savino llbe testifying for the

tation. ! Other terms of accompanying purpose of assuring that the procedures em-t
L order follow theourt'sorainstructions. I '

ployed areo int accord ance with the require-
So ordered. 'ments of this Court 'ahd thie defendant'sright
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to confrontation, due process, and a fair'trial; tion in violation of Rehabilitation Act. Post-
and that, both counsel shall travel at the al Service moved for summary judgment. '
expense of the Government, which shall also The District Court, Spatt, J., held that: '(1)
provide for food and housing; and genuine issue of material fact existed as to

IT IS FURTHER ORDERED, that Mr. whether postal employee knowyingly and vol- -

Foglia shafl not reveal at any time whatsoev- untarily waived his statutory rights under
er the location from which Savino will testify, Rehabilitation Act when settling his griev-
unless required to, make disclosure by an anees,,precluding summary judgment; (2)
order of this Court; and genuine.issue, of material fact existed asto

T IS> FURTHER iOREREDI, that Mr. whetlermincidenitsof disability discrimiatio
Fogia is permitted to telephone thel Court or occurrming' outside limitations period were
the Marshal's Service at any timen so that paof a continuous course of discrimination K
mess aes can Abe' ran-mitted io or from his so as tb',,arant application of continuous 6

familyor others; Iand - , violation doctrine; (3) genuine jsue of mate-

IT IS FURTHER '0PORDEPED, lthat 'the iial fact existed as Brto iwhether postal elm
Marshal's Serviceis directed, if possible, and ed ' Is suf ri espram anmd'W ows-
if congistent wrthan he needs Of the s Federal restricted' hii lity t, lift, b'nd and twist
Witnems Protection Phelrocgamtit t, I ' maker as 'i e 'W,

fol Ii y ea vintIehIst ife , and c F!e' ia -k',p>ye' , -, une

ITaIS FaURTHER ORDERED, that it wil "f A -Wo
F a~~~~~~~~~~

be i 'violatiou of, thi Court's Order for any- a y o
one, othe tha th rn -e Igntd, toJ' ' -

attempt to ascer"in the location thesite
from which Savino will testify; and -

IT IS FURTHER ORDERED, that the 1 ii ihs~02
role of the Governmnent attorney and defense Claims brought p-u rsuiant -to Rehabilita-
sari~6 i solely to observe the proceeedings tion Act are subject to same burden-shifting

1 I11,- , iL, 1, !|', -!1 1' 2Iopoiead ellmn8
, t'j B, r a tot

as 'y cr an to k ki 'wn any objec- analysis as other ifedera employment dis-
tioAis' he Special" M , 'who is empow- crimination casds.' n Rehabilitation Act of

ered o take whateveiaul steps aIre neces- 1973, § 2 et, seqm , 29 U.' S.CAr 701 et seq.
sairyt lafly-xeie tese pced~ings.

' ~ - 2. Comprsoniseand Settlement vln8(1)

In making a determination of whether

Defendant.~~~~~~~ ~ emlomet -s , -

employee voluntarily waivem plori ent dis-
crimination -caims by virtue' of settlement,

James F., REIDYiPlaintiff, ltrial court mustrdetermine at outset that

employee's consent to settlement was volun-
Marvin T. RUNYON, Postmaster General,tayndkoig''

-- United States Postal Service, 3. Civil Rights ~~155
Defendant.-

No. CV 95,578 (AS - Waiver of fd remedial rights under
employmentsp discrimination laws will not be

United States District Court, lightly inferred.c
-ED. New York.- -

July 30, 1997. -4. Compromise! and Settlement 0;A6(1)

-- - ~~Once an iniiul xcts a valid

Postal emplyee brought action against agreement settling employment discrimina-V
Postal Service, alleging disability discrimina- tion claims, he cannot subsequently seek both

Li
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UNITED STATES of America, In response, the defendant objected to the
v. Government's motion for permission to take

L NIPPON PAPER INDUSTRIES CO., testimony by video deposition pursuant to
LTD., formerly JUJO PAPER CO., LTD. Rule 15, but agreed to video teleconferencing,

Defendant. presumably since some of the defendant's own
potential witnesses were located in Japan and

No. CRIM. 95-10388-NG. could be questioned effectively using the same
technology.

United States District Court,
D. Massachusetts. On May 4, 1998, I granted the Govermnent's

Motion for Permission to Take Testimony by
fJuly 28, 1998. Video Teleconference. I did not, however,

permit simultaneous transmission of Mr.

Richard G. Parker, hCrystal L. Nix, Ian Hinoki's testimony in front of the jury. For the
Simmons, O'Melveny & Myers, Washington, reasons described below, I allowed the video
DC, William H. Kettlewell,lDwyer & Collora, teleconferencing of the witness from the U.S.
Boston, Jeffrey W. Kilduff, O'Melveny & embassy in Tokyo between the hours of 6:00--
Meyers, Washington, DC, Alan M. Cohen, 9:30 p.m. EST, but the proceedings were
O'Melveney & Myers LLP, New York, NY, for taped, edited and, replayed before the ijury
Nippon Paper Industries Co., Ltd, Defendants. during normal court hours.

Lisa M. Phelan, U.S. Department of Justice, II. PROCEDURAL POSTURE
Washington, DC, for U.S. Attorneys.

.The defendant, Nippon Paper Industries, Co.
ORDER ("NPI") was charged with being part of a

conspiracy of Japanese manufacturers to fix
L GERTNER, D.J. prices for thermal fax paper exported to the

United States. After four weeks of trial, and
I. INTRODUCTION seven days of deliberations, the jury was

unable to reach a verdict. Since the issues
*1 This case involves an issue at the raised by this case ar likely to recur--whether

intersection of the Constitution's in a subsequent trial of, the I defendant or
Confrontation Clause on the one hand, and another case involving similar questions--I
advanced courtroom technology, on the other. have spelled out my reasons in this decision
In this criminal antitrust action, the i;
Govermnent sought to take the testimony of a 11., BACKGROUND
critical witness in Japan through either a
videotaped deposition pursuant to A videotaped deposition involves an off site

eo, Fed.R.Crim.P. 15 or through the use of deposition of a witness, recorded via videotape
simultaneous video teleconferencing--two and transcribed by a court reporter. The
different techniques for recording testimony deposgition is attended by counsel for both sides
with different implications. The witness, Mr. who raise objections and examine the witness.
Shigert Hinoki ("Hinoki"), refused to come to The tape can be edited, and, if the Court rules

K the United States to testify; although he was a that the witness' testimony is admissible, all
cooperating witness, [FN1 the Government or some of the videotape is played before the
lacked the means to compel his presence in the jury during trial.
courtroom. See United States v. Filippi, 918
F.2d 244, 247 (1st Cir.1990X"The government Video teleconferencing offers many of the
has no power to compel the presence of a same advantages of a videotaped deposition--
foreign national residing outside the United the jury connects a face to words, absorbs the
States.") context of questions and answers, and gains a

purchase on his or her testimony that is

Copr. 0 West 1998 No Claim to Orig. U.S. Govt. Works _
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absent without the immediacy of their image-- of the criminal trial's truth seeking function.
but with additional characteristics. It enables It assures the right of the accused, "in all
an off-site witness to testify "live" during a criminal'prosecutions ... to be confronted with L
trial, to be examined in real'time by the the witnesses against him." An important
lawyers, with the trial judge presiding, in premise of the criminal justice system is that
front of the jury., the truth is more likely to emerge with face to

face communication between accused and
*2 The Govermnent was content with a accuser, played out before the fact-finder,

videotaped deposition, video teleconferencing [FN2] in this case, the jury. IiFN3] Equally r
or some combination of the two. NPI was important is the formality that attaches to the
amenable only Ato simultaneous video ceremony, the robed judge, the witneps' oath,
teleconferencing. A videotaped deposition, it' the public's scrutiny, the, creation of an
contended, would deprive NPI of a meaningful appellate record formed in a moment
opportunity ,to ,confront Elinoki in violation of experienced simultaneotisly by all parties.
the' Sixth Amendment. The, defendant argued
that Hinoki libadgiven equivocal answers to That right of confrontation and those
the 'Goveinent in prior interviews. NPI was formalities were especially important in this
concerned tht witut judicial oversight, the case. NPI was alleged to have been a co-
prosecution wodbe ableto employ repetition conspirator in a q foreign-based 1~lconspiracy
and leading questions to sape the witness' designed to fix prices for the fx paper C
testimony outside the presence of the jury. sold in the United States. While in any price
And since the deposition iwas pretrial, the fixing case'the difference between agreeing to
Government could test out one approach and if set prices and setting prices independently
unavailing, try anotherfat trial. may be a matter of nuance and emphasis, in

l !l I ' J ,I LI " this case subtle distinctions were complicated
As an alternative, NPI -proposed video by cultural and language differences. Many of 7

teleconferencing of both parties' witnesses as a the witnesses, including Mr. Hinoki," were L
means of Simulating "live"' testimony while native Japanese speakers and required
avoiding' som of the transglobal travel interpreters. Most of the documents relied on
associated with bringing Japanese witnesses by the parties were in Japanese. Both the
to a trial in Boston. The video teleconference written record as well as athe spoken word
would occur after the'trial'had begun, with were challenged by translators for the defense
trial judged oyersight and in front of the jury. and for the prosecution. IFN41 IlL
See Defen4ant'sResponse'to Motion of United
States to Take Testimony by Video *3 To a degree, the presence of a translator
Teleconference or by Video Deposition already compromised') the defendant's
Pursuant to Fed.R.Crim.P. 15. confrontation rights. While the jury heard the

witness speaking in Japanese, immediately
IV. ANALYSIS followed by the English translation, it wass-

'likely to, miss the witness' intonations, his l
1. Confrontation Rights and the Formality of' tone of voice, or the emphasis he placed on

the Courtroom words in a sentence. [FN5] low

I begin my analysis with the context in which At the same time, the government
the Goveinment made its request. The acknowledged that, in order to prosecute this
defendant, a Japanese corporation, is charged case, some modification of a traditional'trial
in a U.S federal court with a criminal setting--beyond translators--was essential.
antitrust violation. As such, it is entitled to While American-criminal law could' reach
the same rights of confrontation as any U.S. Japan, see United States v. Nippon Paper
defendant. Industries, Co. Ltd.,109 F.3d 1 (1st. Cir.1997),

American process could not. The question '
The Confrontation Clause is an essential part became, "to what extent would confrontation

Copr. 0 West 1998 No Claim to Orig. U.S. Govt. Works 0
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rights be compromised because of the Cir.1994).'
exigencies of an international antitrust
litigation?" This is especially true where the Government

chooses, as here, to prosecute a foreign
2. Videotaped Deposition- defendant for violations of American law. It

should be anticipated that requests to use the
The case law and the rules allow the Court to technology to, make up for face-to-face
compromise confrontation; rights in very confrontation in an American court of law are
specific circumstances. Fed.R.Crim.P. 15 likely to multiply. But, notwithstanding the
provides that a deposition of a prospective increasingly global economy, and the utility of
witness may, be taken under "exceptional the new technology ,in litigating far flung
circumstances" subject to certain claims, there are sound reasons for limiting its

is, requirements. [FN6],It may be admitted under use.,
the former, testimony exception,,,Fed.R.Evid.
804(bXl) ifit approximatestrial conditions to *4 In the instant case, the deposition the
a significant degree' Inn United States v. government proposed would not take place
McKeeve, ,131 ,F.3d 1 (1st Cir.f1997), for before a judicial officer in Japan;,,there were
example, the First 'jCircuit sanctioned the serious questions concerning the witness'

A, admission ofli !a deposition, of an otherwise reliability; and major ,concerns about
unavailable foreign witness, where, the 'U.S. translation. [FN7]
Government had attempted to secure face-to-
face co ioni with the! deponent in, a The fact that the Government requires- the

L foreign coulti(Britain) but where Sthe British assistance of videotaped depositions in order to
authorities' refused to comnply, where the prosecute international cases is not sufficient
prosecution provided requisite telephonic links to make it constitutional. Inhthis, as in other
between the defendant's prison cell and the criminal cases, the demands of efficiency and

L court, in which the deposition was, taken even necessity, do not create automatic
during the 1i deposition,, and 'where the exceptions to Constitutional requirements.

r deposition otherwise ' complied with Whatever the need, we do not have the option
L confrontation,, stedards, including the to substitute videotaped depositions for live

administration of anloath, unlimited, direct testimony on a regular basis. The Sixth
, and cross-examina~tio, the ability to lodge Amendment stands fEnily in the way. While
objections, Ioversight by a judicial officer, the some argue that videotaping is just like the
compilation of l a i transcript i byl a trained real thing, "just like" is, not, in' most
solicitor, and linguistic compatibility. situations, good enough. The fact that we have

, , f , ' the technology to take depositions in this
But while videotaped depositions have been fashion does not mean that, we should. As one
admitted, they are plainly the, exception and court noted:
not the rule, notwithstanding the pressures. In the most' important affairs of life, people

L Clearly videotaped depositions jare eeasier, approach each other in person, and television
more convenient. Few witnesses want to is no substitute for direct personal, contact.
testify before a, jury, under the pressure of a Video tape is still a picture, not a life, and it
trial. Counsel often prefer. to hear the does not come within the rule of theE testimony during a pre-trial 1ry run, ,rather confrontation clause which insists on real life
than expose their witnesses' weaknesses where possible, not simply a close
before a jury., Indeed, excuses can always be approximation- Stoner, 997' F.2d at 213.
found to avoid a court appearance. However,
should these events occur with any regularity, Put in more modern parlance, I, though an
trial by deposition would substitute for trial avid supporter of the "Courtroom of the
by confrontation, precisely what the Future," with a courtroom equipped with
Confrontation Clause was designed to avoid. every manner and means of high tech,,
Stoner v. Sowders 1 ,997 F.2d 209 (6th accoutrements, believe that we should be
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cautious about the technology lest we begin to able to appear for his testimony in the middle
practice "virtual justice." of the night; the earliest he could appear was

at 7:30 a.m. or 6:30 p.m. Boston time. L
3. Video Teleconferencing

I declined to ask the jurors to stay into the
With the defendant's concurrence, the, evening, or to require that they travel to and

GovernmentN[,proposed conducting the, video from the, courthouse at night. Since the
teleconference in front of the Court and jury, defendant had already waived the principle
during the trial,'subject to 'cross examination components of its Confrontation Clause rights
by the parties. That procedure would provide a by agreeing to the appearanceof witnesses,
judicial officer and obviate one of the concerns 1 through a videoscreen, I held that he, had also
associated withLstandard 'depositions; as the waived the right to'confront the, accuser in C

very judge hearing the case, I would preside "real time.", Under the circumstances, that one,:,
over the testimony as it was elicited. The additional component--having that encounter, a

problem of unfairly shaping trial testimony in occur in front of the jury--was not t
advance, would ibe;,' minimized since,, the constitutionally compelled. Hf exceptional'
testimony would be taken mid-trial 'after the circumstances Justified, the admission of a
Government had ,already, conmitted to, a videotap4eddeposition in MFeeve, an inferiorr
theory of the case. ,Real time testimony,5would technology, then it ! surely' Justified&, the
provide the Court with the simultaneity of a admission, of the6tapJed vide onfencing
live witness. in this Icase., Th resulting 4procedure ,was a

constitutional 1hybrid, borrowing rom ,the
Nevertheless, notwithstanding the precedent associated with Rule ,il5 ydeotaped

advantages of video teleconferencing, depositions, mnaryixngit to theadvatages of
especially as compared with videotaped video6teleconferenciiig.
depositions, had serious concerns. The I 'r ,
testimony of the witness would still be I therefore ORDERD that -the testimony of
mediated via videoscreen. Studies have Mr. ,Iinoki be taken i the revning between
suggested that television and videoscreens 6:30, 'and 9:30 p.m., tat counsel be present to' 2
necessarily present antiseptic, watered -down cross lexamiine, that the Cour rule on all
versions of' reality. [FN8I Much' of the objections as if lthe 'testimony were being
interaction of the courtroom is missed. [FN9] conucted i befo the jury and that! the

conference be taped and' edited for later
Despite the acceptance of closed captioned transmission to ithe,, jury. The Government's
testimony in certain, particularized cases, Motion for Permission to Take' Testimony by
[FN101 these issues ' might have counseled Video Teleconference or By Video Deposition
rejecting video teleconferencing had the Pursuant to Fed.R.Crim.P. 15 [document #
defendant not effectively waived its objections. 1351is ALLOWD.r, 1M
NPI, after all, agreed with video
teleconferencing of witnesses. Thus, the SO ORDERED. ,

ultimate propriety of video teleconferencing
did not need to beresolved. FNI. Mr. Hinoki's company, Honshu Paper Co.,

now Oji Paper Co., entered into a plea agreement
*5 One problem remained. The defendant with the Government on April 2,j 1996. See

insisted that the jury be present during the Memorandum of United States in Support of Its
video teleconference with the witness, the Motion for permission to Take Testimonyby Video -
Court and counsel. "Real time" video Teleconference or By Video Deposition Pursuant to
teleconferencing presented extraordinary Fed.R.Crim.P. 1,5, Att. B. That agreement required
logistical problems: The witness was in Tokyo, Mr. Hinoki to "cooperate fully with the United States
Japan, which is 13 hours ahead of Boston ' in the conduct of 'any grand jury or other federal
time. Moreover, the Government represented criminal investigation involving alleged antitrust LJ
that the witness was infirm, and would not be violations in the thermal paper industry, and in any

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works _ _ _
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criminal litigation or other related crininal -See Maryland v. Craig, supra at 851 (1990), citing
proceeding arising or resulting therefrom. This California v. Green, 399 U.S. 149, 158, 90 S.Ct.

cooperation shall include, but is not limited to ... 1930, 26 L.Ed.2d 489 (1970).
obtaining the agreement and continuing cooperation Other commentators suggest that the purpose of the
of Mr. Hinoki ... to testify in any criminal clause was to constitutionalize criminal procedure, as

litigation... ' Notwithstanding these representations, it then existed in the states, namely as an adversary
Mr. Hinoki declined to come to the United States for system with defense cross examination at its core.
reasons related to his poor health. See Randolph N. Jonakit, The Origins of the

Confrontation Clause- An Alternative History, 27

FN2. See Dutton v. Evans, 400 U.S. 74, 89, 91 Rutgers L.J. 77 (1995).
S.Ct. 210, 27 L.Ed.2d 213 (1970).

FN4. For example, the Government claimed that the

FN3. Scholars have debated the origins and breadth word "Sando" in certain documents (allegedly
of the Confrontation Clause. In White v. Illinois, 502 memorializing meetings between Japanese

U.S. 346, 359, 112 S.Ct. 736, 116 L.Ed.2d 848 manufacturers to fix prices for the U.S. market)

K (1992), the United States argued as amicus curiae should be translated as 'agreement." The defense

that the purpose of the Confrontation Clause was to countered that 'Sando" could ~be interpreted to mean
prevent trial by ex parte affidavits. Justice Thomas, "concurrence," a noun which would allow the jury to

concurring, agreed with the Government citing to find that multiple , manufacturers had made

L 16th Century English practice. In 16th century independent pricing decisions and had merely
England, magistrates interrogated witnesses without acquiesced in their competitors' approach.
affording the defendant a right to be present or toL engage in cross examination. Predictably, the trial FN5. This point was emphasized during the
devolved into the mere reading of depositions or Government's heated examination of Mr. Hinoki in

confessions; the defendant did not "confront" his which the prosecution's sharp language and tone
accusers in any setting. White, 502 U.S. at 361 were tempered by the time it took to translate

(Thomas, J., concurring ). In Mattox v. United questions, the cadence of the interpreter and the

States, 156 U.S. 237, 242,. 15 S.Ct. 337, 39 L.Ed. complexities associated with translating rhetorical
409 (1895), one of the early Confrontation Clause questions into a language that is structured
decisions, the Supreme Court noted that "l[tjhe differently than English.
primary object of the [Confrontation Clause] was to
prevent depositions or ex parte affidavits, such as FN6. The rule provides:

were sometimes admitted in civil cases, being used (a) When taken. Whenever due to exceptional
against the prisoner in lieu of personal examination circumstances of the case it is in the interest of
and cross examination of the witness ...") Id. In justice that the testimony of a prospective witness of
Matfox, the Court acknowledged that another a party be, taken and preserved for, use at trial, the

A, purpose of the clause is to guarantee that the accused court may upon motion of such party and notice to
has an opportunity, not only to test the recollection the parties order that testimony of such witness be
of the witness in an out of court setting, but also to taken by deposition, and that any designated book,
compel him to stand face-to-face with the jury so that paper, document, record, recording, or other

they may look at him, and evaluate his demeanor. material not privileged, be produced at the same time
Id. at 242-43. This broader purpose was endorsed by and place
the Supreme Court in White, and Maryland v. Craig,
497 U.S. 836, 110 S.Ct. 3157, II1 L.Ed.2d 666 ***

(1990). Thus, the Confrontation Clause ensures (1)
that the witness will give the testimony under oath, (d) How taken. Subject to such additional conditions

L impressing upon the witness the seriousness of the as the court shall provide, a deposition shall be taken
matter and protecting against a lie by the possibility and filed in the manner provided in civil actions
of penalty of perjury, (2) that the witness will be except as otherwise provided in these rules, provided
subject to cross-examination, and (3) that the jury thatL will have the chance to observe the demeanor of the (1) in no event shall a deposition be taken of a party
witness, which aids the jury in assessing credibility. defendant without that defendant's consent, and

L Copr. © West 1998 No Claim to Orig. U.S. Govt. Works
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(2) the scope and manner of examination and cross-
examination shall be such as would be allowed in the
trial itself.

FN7. After the mistrial, the jury made it quite clear
that they had a difficult time understanding Mr. L'j
Hinoki with the combination of Japanese translation
and videoscreen.

FN8. See Gerbner et al., 1994, Lichter, Lichter, and
Rothman, 1994, cited in Schrum and Wyer Jr., The
Effects of l Television Consumption on Social 7
Perceptions: The Use of Priming Procedures to A
Investigate Psychological Processes, 24 J. of
Consumer Res. 447 (1998).

FN9. In a telling scene in the move "Twelve Angry
Men," the jurors were discussing the testimony of an
old man who claimed to" have heard a fight in the
apartment above him, and then a loud noise, like a l
body hitting the floor. He reported that he ran to his
apartment door just in time to see the defendant
running down the stairs. One of the jurors, himself l
an elderly man, reminded the others about the way
the elderly witness had walked to the stand before
testifying; dragging 'one of his feet, he walked in a
labored fashion, his gait slowed by some disability. It E-
was an observation that would have been missed if
the only aspect of the witness that the jurors saw was
his face.

FNIO. See, e.g., Maryland v. Craig, 497 U.S. 836,
850, 110 S.Ct. 3157, 111 L.Ed.2d 666
(1990)(sanctioning the use of closed circuit television
to transmit testimony of child witness in sex abuse
case when "necessary to further an important public t
policy" and where "the reliability of the testimony is
otherwise assured"); U.S. v. Gigante, 971 F.Supp.
755 (E.D.N.Y.1997)(permitting physically ill
government informant witness to testify at RICO trial
by closed circuit television).

END OF DOCUMENT
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 26; Taking Testimony from Remote
Location

DATE: March 28, 1998

After hearing a report from a subcommittee (Judge Carnes, chair, Mr. Josefsberg,

and Mr. Pauley), the Committee at its October 1997 meeting approved in concept an

amendment to Rule 26 which permit the court to authorize the presentation of testimony

by contemporaneous transmission from a different location. A draft of an amendment to

accomplish that and an accompanying Committee Note are attached.

The draft generally follows the suggested language included in the subcommittee's

report. In its report, the subcommittee raised the issue of whether the Rule or Note
should indicate a preference for deposition testimony over contemporaneous transmission

of testimony. A preference for depositions is stated in a Committee Note accompanying

an amendment to Civil Rule 43(a) which uses almost identical language to that proposed

here-with the exception of reference to "unavailability."

Two options are presented here. In the first, a preference for depositions is

implied by requiring a finding of compelling circumstances and good cause shown. That is

the language used in the civil rule.

The second option expresses no preference and treats deposition testimony and

contemporaneous transmission on equal footing. That is reflected in the draft which does

not include any requirement of compelling circumstances, etc. and is consistent with Crim.

R. 15 which permits the introduction of a deposition if a witness is unavailable.

In both versions, the transmission involved is video, not audio.

L

L

L.

L
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.LI

I Rule 26. Taking of Testimony

2 (a) IN GENERAL. In all trials the testimony of witnesses shall be taken orally in

3 open court, unless otherwise provided an Act of Congress or by these rules, the Federal

4 Rules of Evidence, or other rules adopted by the Supreme Court.
C

5 (b) TRANSMISSION OF TESTIMONY FROM DIFFERENT LOCATION. The court may

6 authorize contemporaneous video presentation of testimony in open court from a different

7 location if:

8 (i! the requesting party compelling circumstances for such transmission:

9 (ii) appropriate safeguards are established:_<

10 (iii) the witness is unavailable within the meaning of Rule 804(a) of the

Federal Rules of Evidence.

12

13 ALTERNATE LANGUAGE for Subdivision (b) (No preference for Depositions) f

14 (b) TRANSMISSION OF TESTIMONY FROM DIFFERENT LOCATION. The court may

15 authorize the video presentation of testimony in open court from a different location if: L
16 (i appropriate safeguards are established: and Li
17 (ii? the witness is unavailable within the meaning of Rule 804(a) of the

18 Federal Rules of Evidence.

[I
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Proposed Amendment to Rule 26
L March 1998

L COMMITTEE NOTE

The amendment to Rule 26 is intended to permit a court to receive the video
transmission of an absent witness if certain conditions are met. As currently written, Rule
26 indicates that normally only testimony given in-open court will be considered, unless
otherwise provided by the rules, an Act of Congress, or any other rule authorized by the

L Supreme Court. One of those exceptions is located in Rule 15, which provides that a
party may present the deposition testimony of an "unavailable" witness. The amendment

F extends the logic underlying that exception to contemporaneous video testimony of an
unavailable witness. The amendment generally parallels a similar provision in Federal
Rule of Civil Procedure 43.

The Committee believed that permitting use of video transmission of testimony
only in those instances where deposition testimony could be used is a prudent and
measured step. A party against whom a deposition may be introduced at trial will

L normally have no basis for objecting if contemporaneous testimony is used instead.
Indeed, the use of such transmitted testimony is in most regards the closest thing to having
the witness actually in the court room. For example, the participants in the court room
can see for themselves the demeanor ofT the'witness and hear any pauses in the testimony,
matters which are not normally available in non-video deposition testimony. Although
deposition testimony is normally taken with all counsel and parties present with the
witness, those are not absolute requirements. See, e.g., UnitedStates v. Salim, 1855 F.2d
944, 947-48 (2d Cir. 1988) t,(convictioniaffirmed where deposition testimony used
although defendant and her counsel were not permitted in same room with witness,
witness' lawyer answered some questipns, lawyers lwere' not permitted to, question witness

7 directly, and portions of proceedings 'were not transcribed verbatim.[ i

[Alternative 1--preferencefor deposition, testimon Nonyetheless, the Committee
believed that some preference should be given to depositionltestimony over

X contemporaneous transmission. First, normally the lawyers,,e present and can have the
opportunity before and after a deposition to observe the ,witness. Second a defendant 's

L confrontation rights, although not absolute, are moe likely to lbe protected ifphysical
L jace-to-face confrontation isprovidedfor. he preference is preserved by requiring that

before contemporaneous transmission may be received' the requesting party must
convince the trial court that compelling circumstances exist. For example, a witness
whose deposition was not taken is unexpectedly unavailable to testify.]
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, 7

[Alternative 2--no preference for deposition testimony Thus, although the rule LJ
does not express a preference for deposition testimony, tle Committee recognized that
there is a need for the trial court to impose appropriatel as required, to insure that the 7
accuracy and quality of the transmission, the ability of any jurors to hear and view the cBut
testimony, and the ability of the judge, counsel, and the witness to hear and understand
each other during questioning.] I7

Where the prosecution is presenting the contemporaneous transmission of a
government witness, there may be a question or~objection on/grounds that the defendant's
confrontation ghts are being infriinged. The Committee believes that includingrthe d I
requirement of "unavailability" as that term is defined in Federal Rule of Evidence, which
permits use of certain deposition testimony, should normally insure that those rights are
not infringed. F

In, deciding whether to permit contemporaneous transmission of the testimony of a
government witness, the Supreme Court's decision in Maiyland v. Craig, 497 U.,S. 836
(1990) is instructive. In'that case; the prosecution presentedjthe testimony of a child -

sexual assault victim from another room by way of one-way closed circuit television. The
Court outlined four elements which underlie Confrontation Clause issues: (1) physical
presence; (2) the oath; (3) cross-examination; and (4) the, opportunity for the trier-of-fact C

to observe the witness' demeanor Id. Matf 847. The Court rejected the notion that a
defendant's Confrontation Clause rights could be protected only if all four elements were
present. In this case, the trialdourt had explicitly, concluded that the procedure was 7
necessary to protect the child witness,, i.e., thewitness was psychologically unavailable to
testify in open court The Cot noted that any hart to the defendant resulting from the
transmitted testimony was minor 'because the defendant received most of the protections 7
contemplated by the Confrontation Clause, i.e., the witness was under oath, counsel could
cross-examine the absent witness, and the jury could observe the demeanor of the witness.

While the amendment is not limited to instances such as those encountered in . L
Craig, it is limited to situations where the witness is unavailable for any of the reasons set
out in Federal Rule of Evidence 804(a). -Whether under the particular circumstances
proposed transmission will satisfy some, or 411, of the four protective factors identified by
the Supreme Court in Craig, is' adecision left to the trial court.

., , ' D ., ,,''''.', ............... '1 -, 1.t : '- [7
l, j,1gul ' , L'1.,~ ~ ~ ~ ~ ~ ~~[
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cumstances surrounding the making of the sity for use of one-way closed circuit televi-
statements acknowledged by the Court as sion procedure had to be made on case spe-

L suggesting that the statements are reliable, cific basis; but (3) observation of child's be-
give rise to a legitimate argument that ad- havior in defendant's presence and explora-
mission of the statements did not violate the tion of less restrictive alternatives to use of[I, Confrontation Clause. Because, the Idaho one-way closed circuit television procedure
Supreme Court did not consider these fac- were not categorical prerequisites to use of
tors, I would vacate its judgment reversing one-way television procedure as a matter of
responent's8ss conviction and remand for it federal constitutional law.

L to consider in the first instance whether the Vacated and remanded.,
child's statements bore "particularized'guar-
antees of trustworthiness" under the analysis Justice Scalia filed a dissenting opinion,

win ch Justices Brennan, Marshall and Ste-
set forth in this separate opinion. vens joined.

For these reasons, I respectfully dissent. Opinion on remand, 322 Md. 418, 588

A.2d 328. .

(aQUYitNUMBERSYSTEM}

1. Criminal Law @=662.1
r The central concern of the confrontation

clause is to ensure the reliability of the evi-
dence against acriminal defendant by sub-

497 U.S. 836, 111 LEd.2d 666 jecting it to rigorous testing in thevcontext of
L an adversary proceeding before the trier of

_J1a6MARYLAND, Petitioner fact. U.S.CA Const-Amend. 6.

C: V. 2. Criminal Law 18662.1 I
Sandra Ann CRAIG. A face-to-face confrontation enhances

No. 89478. the accuracy of fact-finding by reducing the
risk that a witness will, wrongfully implicate
an innocent person. U.S.CA Const-Amend.

Decided June 27, 1990. 6.

3. Criminal Law 0-662.8
.Defendant was convicted in the Mary In narrow circumstances, the confronta-

land Circut' CourtHoward County, Ray- tion clause permits the admission of hearsayland Circuit Court, Howard Country Ray- statements against a defendant-despite the
mond J. Kane, Jr., J., of sexual offenses and defendants inability to confront the declar-
assault and battery arising from her opera- ant at trial. U.S.C.A. Const.Amend. 6.
tion of preschool and abuse of preschool stu-
dents, and defendant appealed. The Court 4. Criminal Law -662.1
of Special Appeals, affirmed, 76 Md.App. 250, Face-to-face confrontation with witness-
544 A-2d 784,. Defendant petitioned for writ es is snot an indispensable element of the
of certiorari. The Court of Appeals, 316 Md. Sixth Amendment's guarantee of the right to
551, 560 A.2d 1120, reversed and remanded. confront one's accusers. U.S.CA Const.
Certiorari *as granted. The Supreme Amend. 6.
Court, Justice O'Connor, held that: (1) con-
frontation clause did not categorically prohib- 5. Criminal Law e662.1, 662.65

Al it child witness in child abuse case from Witnesses e-228
L testifying against defendant at trial, outside Child assault victim's testimony at trial

defendant's physical presence, by one-way of child abuse defendant through use of one-
closed circuit television; (2) finding of neces- way closed circuit television procedure autho-

L
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rized by Maryland child witness protection 8. Criminal Law 0662.1, 662.65
statute did not impinge upon the truth seek- Witnesses e228 .
ing nor symbolic purposes of the confronta-

1 s 1 ' 1 r~~~I ,, Testimony of child, witnesses in child +tion clause; procedure required that child
. abuse lease -by one-way, closed circuit televiwitness be competent to testify and testify

uder oath, defendaint retained Ai s sion would be admissible under the confro0l
!nd ,' " ' 4, '"tation clause to the extent that a proper 17

nity for contemporaneous cross-examifindingwas made that use of procedure was
and judge, jury and, defendant were oableview witness' demeanor defndant body aby vieo necessary ton protect child witness from trau.

ma; witnesses were under oath, were subject
monitor. Md.Code, Courts and Judicial Pro- to full c exmnan an be oh-

6. Criminal Law b662.1, 662.6;5 ' testified. Md.Co0el Courts and Judicial Pro..
Witnesses -228 ceedings, § 10;li .. S,6CA., ConstAmend. 6. L

aim,, l; > . ~~~~9. Crim'inal Li'*' ̀ `662.11 fi'62.65 '1
If the State makes an adequate showing Cimnalsea e 6228 6

of necessity, the State's interest in protecting Witnesses <228L
child witnesses from the trauma of testifying Observation oefchild abuse victims' be-
in a child abuse case is sufficiently important havior in defendant's presence and consider-
to justify themuse of a special procedure ation of less restrictive alternatives to one-
permitting a i~ild witness in abuse case to way closed circuit television procedure, al-
tes~tify at trial nthe absence of face-to-face though possibly strengthening grounds for
conrontation zwithl the defendant. U.S&CA use of protective measures, were not categor- ,
Const.Amefids'.lTi6, 14. . l; ically prerequisites to use of television testi-

, lt~l>rImony procedure as a matter of federal con-
7. Criminal Law ep662.1, 662.65 stitutional law. Md.Code, Courts and Judi-

cial Proceedings, § 9-102; U.S.C.A. Const.
Witnesses l228 Amends. 6, 14.'

Determination of whether use of proce-
dure permitting a child witness to testify in a Syllabus *
child abuse case without face-to-face confron- Respondent Craig was tried in a Mary- A,
tation with the defendant is justified by the land court on several charges related to her
State's interest in protecting witness from alleged sexual abuse of a 6-year-old child.
the trauma of testifying must bemade on a Before the trial began, the State sought to
case specificPbasis; trial court must deter- invoke a state statutory procedure permit-
mine whether use of none-way closed circuit ting 'a judge to receive, by one-way closed
television procedure is necessary to ,protect circuit television, the testimony of an alleged
welfare of particular 'child witness, must find child abuse victim upon determining that the U
that child witness would be traumatized by child's courtroom testimony would result in
the presence of the defendant, not by the the child suffering serious emotional distress,
courtroom generally, and must find that the such that he or she could not reasonably
emotional distress suffered by child 'witness communicate. If the procedure is invoked,
in presence of defendant is more than mere the child, prosecutor, and'defense counsel
nervousness, excitement or reluctance to tes- withdraw to another room, where the child is
tify. Md.Coce, Courts and Judicial Proceed- examined and cross-examined; the judge, A
ings, §§ 19-102, ', 91-02(a)(1)(ii); T.S.CA. jury, and defendantiremain in the courtroom,
Const-Amend. 6. where the testimony is displayed. Although

* The syllabus constitutes no part of the opinion of See United States v. Detroit Lumber Co., 200 U.s.
the Court but has been prepared by the Reporter 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.
of Decisions for the convenience of the reader.

LT]
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the child cannot see the defendant, the defen- frontation forms the core of the Clause's

dant remains in electronic communication values, it is not an indispensable element of

with counsel, and objections may be-made the confrontation right. If it were, the

and ruled on as if the witness were in the Clause would abrogate virtually every hear-

courtroom. The court rejected Craig's ob- say exception, a result long rejected as unin-

jection that the procedure's use violates the tended and too extreme, Ohio v. Roberts, 448
Confrontation Clause of the Sixth Amend- U.S. 56, 63, 100 S.Ct. 2531, 2537, 65 L.Ed.2d

ment, ruling that Craig retained the essence 597. Accordingly, the Clause must be inter-

of the right to confrontation. Based on ex- preted in a manner sensitive to its purpose
pert testimony, the court also found that the and to the necessities of trial and the adver-

alleged victim and other allegedly abused sary process. See, e.g., Kirby v. United

children who were witnesses would suffer States, 174 U.S. 47, 19 S.Ct. 574, 43 L.Ed.

serious emotional distress if they wiere re- 890. Nonetlieless, the right toconfront accu-
LI quired to testify in the courtroom, such that satory witnesses may be satisfied absent a

each would be unable to communicate. Find- physical, face-to-face confrontation at trial

ing that the, children were competent to testi- orly Where denial of such confrontation is

L fy, the court permitted testimony under the necessaryto furthet an important public polli-

procedure, and Craig was- convicted. The cy and only Where the testimony's reliability

r State Court of Special Appeals affirmed, but is otherwise assured. Coy, sUpra, at 1021.

L the State Court of Appeals reversed. Al- Pp. 3162-3166.
hL though it rejected Craig's argument that the 2. Maryland's interest in protecting

Clause requires in all cases a face-to-face child witnesses from the trauma of testifying
courtroom encounter between the accused i a childd abuse case. is sufficiently important
and accusers, it found that the State's show- to justify the use of its special procedure,
ing was insufficieit to Treach the, high thresh- provided that the State rjuakes an adequate
old required by Coy v. Iowan 487 U.S. 1012, showing, of necessity in an individual 'case.
108 S.Ct. 2798, 101 L.Ed.2d 857 before the Pp. 3ji66-3170.
procedure could be invoked. The court held
that the procedure, usually cannot lbe invoked (a) While Maryland's procedure pre-

unless the child initially 'is questioned in the vents the child from' seeing the defendant, it

defendant's presence and that, lbefore using preserves t oheother elements of confrontation
the one-way television procedure, the trial andthus"acquatelyensures thatthe testi-

court must determine whether.a child would mot, is bothreliable and'subject,.to rigorous

suffer severe emotional distress if he or she adverarial testing in a manner functionafly
were to testify by two-way television. equivalent to that accorded live, in-person

testimony These assurances arelfar greater
F Held: than those required for the' admission of

1. The Confrontation Clause does not hearsay statements. Thus, the use of the
one-~way closed circuit televisiontprocedure,

guarantee criminal defendants an absolute o c i t p
. L . . ~~~~~~~~~~~~~where itilsnecessary to further an nimportant

right to a face-to-face meeting with the wit- saere inteise des not i ng upontath

L ~~~~~nesses agains~tU hem at trial. The Clause's temresdsno pg unth
nesses atra .Te C s Confrontation Clause'si truth-seeking or syrn-

central purpose, to ensure the reliability of bolicpurposds, Pp. 3166-3167.
the evidence against a defendant by subject-
ing it to rigorous testing in an adversary (b) A Stite's interest in the physical and

proceeding before the trier of fact, is served psychological well-being of child abuse vic-

by the combined effects of the elements t- stnus may 'be sufffciently-importiant to out-

r confrontation: physical presence, oath, cross- weigh,' at least in some cases, la' defendant's

L examination, and observation of demeanor by right to face' his or her accusers in court:
the 'trier of fact. Although face-to-face con- The fact that'most States haven enacted simi-

r'' ', . .
l
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lar statutes attests to widespread belief in, defendant's presence and its failure to e
such a public policy's importance, and this plore lessyrestrictive alternatives to the one. K
Court has previously recognized thatStates way television procedure. While such evi-
have a compelling interest in protecting mi- dentiary requirements could strengthen the
nor victims of sex-crimes from further trau- grounds for the use of protective measures
ma and embarrassment,. see, 'e.g., Globe only ,a case-spedfic necessity finding is re- K '
Newspaper Co. v. Superior Court of Norfolk,. quired. This, Court will not establish, as a
County, 457 U.S., 596, 607, 102 S.Ct. 2613, matter of federal 'constitutional law, such cat_
2620, 73 L.Ed.d T28. The Maryland, Legis- egorical evidentiary prerequisites for, the, use
lature'§ considered judigment regar'ig the of the one-way procedure. Pp. 3170-3171
importance of its interest will not, be second- 316~ I L ~ , ,,, I ,, L ~ %'46Md.551, 560 A~2d 1120 (1989). V-
guessed, 'given the State's traditional, and remnded.If,
trahscendentil inrstinrtetin he wel-,

ac~lmic i~ert~irj~8socumntin ~d~ of O'ONNOR, J., delivered the, opinion of
fare ,1of children and tha growing che psy- the Courtlin which REHNQUIST, CJ and
chological trauasfee y ~ s WHITE, 'BLACKMUN, a4ndKtNEY
VI s amFll JJ.,joed. SCALIA, Jfd disse-tin3169. q opIlllofl, inwich BRENNAN, MARSHALL

eI ,lIi i, P. and STEVENSlJJ., joine3d, ipos4 p. 3171.
(c) The requisite necessity finding must

be case specific. The trial court must hear ,I L
evidence and determine whether the proce-

dues s is1, 'mcsr t ,c Ih ~tic- ~ , . Joseph Cur'ran, ~iJr ,, !,~Baltimoire,-Md., for,
ular' c~hild 'Witns we fir~ nd' that thre peionr
child woul2I be traumati~ed~ p~tb~r the court- j_9 William Jr, BIaltimore, Md.,
room g'enerfailbtyteMdnak rs for respondent.
ence; and' find that the 'eih~tiohal distss
suffered by thle child in the defenlaft's pres- , 0 Justice O'CONNOR delivered the
ence is more than, d minimis. VWithout opinion of the Court.
determiunin the minimum showng, of emo-
tional trauma required foir the, ae of a spe- This case ' requires us to decide whether l
cial, procedure, the Maryland statute which the Confrontation Clause of -the Sixth
requires a determination th hei child will Amendment categorically prohibits a child
suffer serious tehNotional distress sxch tat witness in a child abuse case from testifying
the", child l cannot 1 'Reasonably foomnnicat, against a defendant at trial, outside the de-
cleaNly suiices oC meet constitutional stan- fendants physical presence, by one-way
dards. ' closed circuit television.

(d) Since therei is no dispute that, here,
the, children testified' under oath, were sub-
ject to' full crpss-:exaniination, and were able In October 1986, a Howard County grand
to be observed by the judge, jury ,and defen- jury charged respondent, Sandra Ann Craig,
dant~ as they testified, admitting their testi- with child abuse,'first and second degree
mony is consonant with the Confrontation sexual offenses, perverted sexual practice,
Clause, provided that a proper necessity assault, and battery. The named victim in
finding has'1b4en made. P. 3170: ' ' each count was ,a 6-year-old girl who, from L

,3. The Court'iofAppe e to 'the August 1984 to June 1986, had attended a3. The ~ourt'of Appealsl:erred to the kindergarten and prekindergarten center
extent that it may have rested its conclusion o a
that the trial court tdid not make the requisiteowned and operatedby Craig.
necessity finding on~ the lowerlcourt's failure In March 1987, before the case went to
to observe the Ichldren's behavior in the trial, the State sought to invoke a Maryland

i7
£7
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statutory procedure that permits a judge to children who were alleged to have been sexu-
L receive, by one-way closed circuit television, ally abused by Craig, would suffer "serious

the testimony of a child witness who is al- emotional distress such that [they could not]
leged to be a victim of child abuse.' To reasonably communicate," § 9-102(a)(1)(ii), if[7 invoke the procedure, the Wlatrial judge must required to testify in the courtroom. App. 7-
first "determin[e] that testimony by the child 59. The Maryland Court of Appeals charac-
victim in the courtroom will result in the terized the evidence as follows:[7 child suffering serious emotional distress "The expert testimony in each case sug-
such that the child cannot reasonably com- gested that each child would have some or
municAte." Md.Cts. & Jud.Proc.Code Ann. considerable difficulty in testifying in
§ 9-102(a)(1)(ii) (1989). Qnce the procedure Craig's presence. For example, as to one

lo,; is invoked, the child witness, prosecutor, and child, the expert said that what 'would
defense counsel withdraw to a separate cause him the most anxiety would be to
room; the judge, jury, and defendant remain testify in front of Mrs. Craig....' The[7 in the courtroom. The child witness is then child 'wvuldn be able to communicate ef-
examined and cross-examined in the separate fectively.' As, to another, *an expert said
room, while a video monitor records hand she 'would probably stop talking and she

rl displays the witness' testimony to those in would withdraw and curl up.' With re-
the courtroom. During this time the witness spect to tw6 others, the testimony was that
cannot see the dqeendant.8s 'The defendant one wod !become~highly agitated, that he
remains in. electronic communication with de- may refuse to talklor if he did talk, that he

fense counsel, and objections may be made would choose his subject regardless of the
and riiled on as if the witness were testifying questions' while the other would 'become
in thie 'courtrootmi. 4 1 4 1 i s extrenely timnid' and unwiling to tal-."'

In support of its motion invoking the one- 316 M. 551, 5-69, 560 A.2d 1120, 1128-
way closed circuit television procedurie, the 1129(98i)
State presented expert testimony that the Craig objected to the use of thebprocedure onr ~~~~~~named Victim I as well, as a number af other Confrontation, Clause grounds, but the trial

1. MatylandCm & Jud.Proc.Code Ann. § 9-102 'The attorney for the:'defendant;
of the Courts and Judicial Proceedings Article of )'(iiii The operators of the closed circuit tele-
the Annotated Code of Maryland4(1989)'!lprovides vision equipment; and
I in furil: I "(i . , T hiv) Unless the defendant objects, any per-

in'4aD ,in a case of abuse of a'child ag~defined son *hos&; preserice, in the opinion of the
in § 5-701 of the Family Law Article or Article couriit contributes to the well-being of the
27, 35Aof the Code, a court may orde that the I person who has dealt with
testimon~yiof'a child victim be taken outside the "the' clId in a therapeutic setting concerning
courirodm and shown in the courtrbom by the A Ise i

means of a closed circuit television if:' "(2) Duing the childs testimony by closed
"(i} The testimonyistaken during the proceed- circuit television the judge and the defendant

ing; and ~~~~~~~~~~~~shall bei in the cutom
"!(i0 The judge determines that testimony by (3) Tjudge defendant shall be at-

the child vifctrin erious erotronal 'distress i lowed& to ommunicate with the persons in the

such that ~he ~child ~cannot reasona1bly'commni romwhrethe chiil is tesiifying by any appro-
cate. ' i 'I priate eletronic method.[7,, "(2) Only the prosecuting attorney, the attor- "'(c) Tih'provisions of this section do not apply
ney for the defendant, and the judge mray ques- if 'the 'defendantejis iti attorney pro se.
tion the child. ' .(d) Us sXction may not be interpreted to

"(3) The operators of the closed circuit televi- preclude. for puiposes of identification of a de-
sion shall make every effort to be unobtrusive. fendanakite preseflce of both the Vctim and the

"(b)(l) Only the following persons may be in defendant in the cpinfroom at the same time."
the room with the child whenlthe child testifies For a detaileddscrtion of the§ 9-102 proce-
by closed circuit television: dure,'see'Wil7|ruth v. State, 310 Md.'496, 503-[7 "ki) The prosecuting 'attorney;' ' 504, 530IA.2d 2 278-279 (1987).



3162 110 SUPREME COURT REPORTER 497 U. 842

court rejected that contention, concluding procedure, the Court of Appeals held that
that although the statute "take[sl away the, "as [it] read Coy [v. Iowa, 487 U.S. 1012, I_
right of the defendant to be face to face with S.Ct. 2798, 101 L.Ed.2d 857 (1988) ], the
his or her accuser," the defendant retains the showing made by the State was insufficient .

"essence of the right of confrontation," in ., to reach the high threshold required by thag.

eluding the right to observe, cross-examine, case before § 9-102 may be invoked' l
and have the jury view the demeanor of the 316 Md-, at,55, 560 A.2d, at 1121 (foot.
witness. App. 65-66. The trial court further note omitted).
found that, "based &upon the evidence pre- We granted Fcertiorari to resolveL the 6 j ^
sented ... the testimony of each of these portant Confrontation Clause issues raised
children inja courtroom will result in'eah by tis ,case' 4493 U.S. 1041, 110 S.Ct ,84
child suffering serious emotional diste c'.* 107 L'.Ed.2&d 8301(1990).
such that each, of these children cahnnot rea- !,
soalysW communicate." Id., at 66. XThe
trial court then found the amedvictim and44
three other, chidren ompetent to testify anjd The I Confrontation Clause of the Sixth
accordingly permitted them t6 trstifyagainst Amendmrent,; made applicable to the States
Craig via the one-bay closed, through lthe Fourteenth Amendment, pro- Ff
sion procedpre.i The jury convicted Craig ,n vides: "In all criminal prosecutions, the ac- Lj
all counts, and the Maryland o fSecial cused sall enjoy the right . , . to be con- F

Appealsaffirmed the convic ioA~ 6 Igd.A3. fronted with the, witnesses against him."

250, 544 A~d x71i4 (1988).1 Flisl h ' ' i We observed 'in Coy v. Iowa that 'the

The Court 1f, Apeals of IMayand re- Confrontation Clause guarantees the defen-

versed and ireandeI for a new trial. 316 dant a face-to-face meeting with witnesses _

Md. 551, 56(! AI 1120 (198) iThe Curt ,of appearing before the trier of fact." 487 U.S.,

Appeals rejected Craig's argument that the at 1016, 108 S-C., at 2801 (citing Kentucky v.
Confrontation Plausb requires in all cases a Stincer, 482 U.S, 730,l 748, 749-750, 107 S.Ct.
face-to-face certrolon encunter between 265$, 2669, 2669 2676, 96 LEd.2d 631 (1987) U0'11hrtioo, dissenting));bseeealso7L
the accused and his accusers, id,, at 556, MAS, Jseao560 accused~ I butnI I , i v. 'dtde I i480 U.S. 39, 51, 107

50A.2d,a4tl 11?21125, but concluded:. SC.9 9, 9,LEd2 0(18)(lrlt

"[U]nder § ,9-102(a)(1)(ii), the61: soperative opinion); California v Green 399 U.S. 149,
'serious emotional distress' which renders 157, '90 .S.CCt 1930, 1934, 26 L.Ed.2d 489
a child vitim unable to 'reasonably eom- (1970; "Snyder ,v. Masaeh setts, 291 U.S.
municate' mMist be determined to arise, at 97, 106, 54 S.Ct. 330, 332,,1 78 L.Ed. 674

least primaily, from fa'ce-tface 'cnfron- (1934); Dowdell v. United States, 221 U.S.
tation with the defendant. Thus, we con- 325, 330, 3i S.Ct. 590i 592, ' 55 L.Ed. 753

strue the phrase 'in the courtroom' as (1911);I kirby i" United States, 174 U.S. 47,

meaning, for, sixth amendment and [state 55, 19 S.Ct. 574, 577,,,43 L.Ed. 890 (1899);
constitution] , confrontation purposes, 'in Matto- v. United States, 156 U.S. 237, 244,
the courtroom 'inb the presence of the de- 15 S.UtC 337, 340, 39 LE'd. 409 (1895)" This
fendant.' Unless prevention .f 'eyebal-to- interlpretation derives, not only from the liter-,

eyeba', tiI t I 5 n t al text of the Clause, but also from ourin
tain the trial tsi onpf ~the child, h understanding's of its" historical roots. See
defendant' cAno be Ieed tbat' ih. Coy, surtra, 487 U.S., at 1915-10I16, 108 S.Ct.,-

Id., at566,'50 A.2'd, ~ F at 2800; Matto~x, su~pma 156 U.S., at 242, 15

Reviewing the'. trial court| finding and 'the to prevent conviction bhy~ affidavit); Green,
evidence presented in suppoothe § -102 supra 399 U.S., at ',1 .0 $.C

evi90'e .Ct., at 1934 fV
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Lo_, (same); cf. 3 J. Story, Commentaries on the also means a clashing of forces or ideas, thus
Constitution § 1785, p. 662 (1833). carrying with it the notion of adversariness.

h As we noted in our earliest case interpreting
We have never held, however, that the the Clause:

Confrontation Clause guarantees criminal de-
fendants the absolute right to a face-to-face 'The primary object of the constitutional
meeting with witnesses against them at trial. provision in question was to prevent depo-
Indeed, in Coy v. Iowa, we expressly "le[ft] sitions or ex parte affidavits, such as were
for'another day ... the question whether sometimes admitted in civil cases,'being
any exceptions exist" to the "irreducible liter- used against the prisoner in lieu of a per-
al meaning of the Clause: 'a right to meet sonal examination and cross-examination of
face to face all those who appear and give the' witness in which the accused has' an
evidence at trial' 487 U.S., at 1021, 108 opportunity, not only of testing the recol-
S.Ct., at 2803 (quoting Green, supra, 399 lection and sifting the conscience of the
U.S., at 175, 90 S.Ct., at 1943 (Harlan,,J., witness, but of compelling, him to stand

L concurring)). The procedure challenged in face to face with the jury in order that
Coy' involved the placement of a screen that they may look at him, and judge by his
prevented two child 'witnesses in a child demeanor upon the stand and the, manner
abuse case from seeing the defendantias they in which he gives his testimony whether he
testified against him at trial. See 487 U.S., is worthy of belief." Mattox, supra, 156
at 1014-1015, 108 'S.Ct.,' at 2799L800.; In U.S., at 242-243, 15 S.Ct., at 339340.
holding'that the use of this procedure violat- A t

ed~~~~1 thydfnat igh ocnr ins As this description indicates, the right guar-

ed nthe eedn' inghtt onftront wjgines- drot-hipesn i ih t

ied the eenislativesy rightsto confront ilthes anteed by the Confrontation Clause includes
es ag inst him, we suggested, that JX`ainy not only a "personal examination,"f16 U.S., pa

thateeasl Ito Ath Inigh,¢lo§1d''surei at2boeejr; 2 oestewins osbi

sexeptionlto the right ' "would surelybe al-t at 242, 15 S.Ct. , ato 339 but also t"(1) insures,L lowed only"' when netatftesear, d ferther anC nd eceI s Ih I iay I that the witness will give, W2s statements un-
iniport~nt publi plc L-e., o iy upon a

showe g caefor usom ething Io" th nutgneral- der oath-thus impressing him with JL46the

easel~~~~~ iad 'tdvdalzdjhandInthat eneralh Tecmie fetofiieeeet'o

of the] clwedseriousness of the, matter and guarding
Fized, gies asvely rqiresmuposed tpre qus on of I
ra8m1' 1 Aderly~ 'the' staiit'n "rt issue in against, the lie by the pogsslity o enalty

tion~~~~~~' Clausese is to enI ih eibility of the pue srlal id ujc ot enaltyro

thatncase. 1d4in at cri0~ir;I 106' S ;ant by~) for perjulry; (2t forces th witnessn to submit
sueecting it.,' ato '102~, r jous" 5 , ath '2805- to cross-examination the "greatest legal en-
text ('on an ae r on ricii' g cnlu gie eh Stver ev inventeds for thS discoavery of7 tr1ith';
thatrier nce facthere ard] "confont,"'afterall, 2664[andl]'() permits theo juroytat is to decd

ize~)fiidngstha ths~ ~arici~r tneses the defendant's fate to ob9er-Ve'th& demeanor'
of the witness in ai~'i'saeet thus

needed specal protecton, the 41'gment [in aiding the jury min assessing hi credibliity."'the case 'before us] could not be sustained byt
any conceivable exce '1d, at 1021 108 Greeiz supra, 399 U.Sa 158 '90 S.Ct, at

S.CL, at 2803. Because the trial outiths 13 (ontemted).

of the', child witnesses need spceprt~ onfrontation-physical presence,, oath,

tin hscase requires' us! to dec crs-xmntoadosrainof de-F tion reserved in Coy. ' meanir by the 'trier of, fact-s'erves the pur-
I "i' ' '' ' ~~~~~poses of the Confroritation,~ Clause b y ensur-

[1] 'The central concern of the'~ Confronta- ing that evidetice 'admitted aga "iist' La ac-
K ~~~~~~~~tion Clause is to ensure the reliability of the cused is reliable' and subjet tote 'rgorous
L. ~~~~~~~~evidence iagainst a crimiu A' defendant by adversarial testing tha 'is 'the' nor'mn of An-'

subjecting it to rigorous 'tei ting3 in, the con- glo-American crimna ~ rceig. See
text of an, adversary 'proceehing before the Stinc~e,'~. 1sua '482 USa 3,17 .ta

L trier of fact. The word 1'con~front," 1~after all, 2664 ("[T~lhe right toI nrrt~ini uc
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tional one for the purpose of promoting relia- Although face-to-face confrontation forra
bility in a criminal trial"); Dutton v. Evans, "the core of the values furthered by the
400 U.S. 74, 89, 91 S.Ct. 210, 219, 27 L.Ed.2d Confrontation Clause," Green, 399 U.S., at
213 (1970) (plurality opinion) ("[T]he mission, 157, 90 S.Ct., at 1934, we have nevertheless
of the Confrontation Clause is to advance a recognized that it 'is not the sine qua non of
practical concern for the accuracy of the the confrontation right. See Delaware v
truth-determining process in criminal trials Fensterer, 474 U.S. 15, 22, 106 S.Ct. 262 2 5
by assuring !that 'the trier of ~'fact Was a 88 L.Ed.2d 15' (1985) (per curiam') ("[TThe
satisfactory basis for evaluating, the truth of CoI onta tion Clause is generally satIsfied

WT UW~~~~~~~~I I W W tbl G4,theatestimonyoJ F"e LeevC fin4is,'2U.. 476,SS when the detense tis given a fand fai

95 S!Ct.~~~~~~~, 255,252 45'-E [dt6 (175, wtesl';t7h ')4lobrs'sl '

530O,540, 106'1S~.Ct:2056, 2061, opor0ntyi, pobdad x2se[tstn4nil
infirmii es [Laich as f tfunes, 'ofsion(198g) (confrontation guarantee serves to im.- or evasion] thorgi crond -ede' la inon there

d~~~~~~~~~~~~~~refeseasin It

bolic gpals"'a'nd "promnotes, reliability"); I~jsee by "ei~ 'tte'ttnia o teI'cfn
also Faretta v. Calif6rnia, 422 S.0 t wg ththt reasons 'erggtvngscant
95 3nCt. 2525, L2532, 45 L.Ed.2d Z562 (1975)I W3t3]Fo tI I, I ion17)1 Rbeh
(Sixth Amendment "const iazes US at 694, ed I Ct at'
righin an adversr o m' . le a' i '2540 (oath, adexamina in p 411d "althat

pose served byreqU7Jrmg advese vntnessl~ thae Six~ete !h d "ta ,th alue7pr

defense a, s wes k in thary, te anmsi-suio an oe

thatregrdstceto-~ac~l ot~tlal ash-e then 'S~the decladmnt at mn~: trbsaial.Seeg, a

ingtween466 U.S. 668 684-6, 104 tt 2 _ 4f ia i"( h 'epprposhe's boehiiidthe con-
2062-2063, 8 380 67t'4,; ' h)l (quoting 'ueen F

fro, 168,13 -Edd 3 19)? 1rl; thation th e qa uire ' 9 of d i., iatt'1,93
[2] We ~ have recognized,'l~ for exml, se'lAS~~ 12US t 314~

that face-to~fa'ce cotifrontation enhances the S.t tdi~ 2n1ottion right
accuracy of factfinding by! reducing 'the'risk' violatdb li~~ fdfnat~rmp-L
that a witness Will vrgul$ implicate,~ an! e~c ijinseLhr
innocent perso. 'SeC~,~p&487 [U.S., deedth ~ n~~~fl n er
at 1019-1020, 10 .ta 82("It~i al~wa'ys'tv cose'i tnatta),ai.'v
more difficult to tellsonieto
his face' than 'blidhs'ak' . 'Tat 10-~~, 9L~.d3~"
face-t6-face pr snen~ no-uatel 'p V.A 94;Duta

set the truthfuil rape victim b chile d 4 '
it may confound ~~~~~~~~07,,S 1069;~jj

but by the 'am token ' ay nd 30 ~ r' T
undo the fas 'a * 'cl igi e ~~r~~r~10(Jhhd
coached by a maepe0taut) Ohiov.rll i'aml' l

Roberts, ,448 U.S. 56A3 .6 0 *t 51 I 4~' ~ ~
2537n. 6 65L.Ed2d 57 (980) se 1as,3 [3] For thisire~asonwe have never insist-

W. Blacktone, Comentarie L I~~34 ed on an actual face-to-face encounter at trial
We hve lsonotd te stongsymblicp5- in everyi inistAntge'Im whichitestimtony ~is, ad-

I, ~ j 1,, I ;, ittd ' againist~l a defendant.', Instead, ;~ we
pose served by requiring' adv~rse 'the}'sses mit

p . I i, 1 1 [']~~~ ~ Ihave repeatedly 'held 'thatI the Clause' per-
at tria to tetify i the acused~mits, where necessary, the, admission of 'cer-l

See Coy, 487,U.S., at 1017,' 108Sd'at20 tain hearsay statements against a defendantL
("[T1here is something deep ihml i~a~e ~ie~ te' 4efendant's, inabliyto con-

that regards face-~to-face Iconrntton front the dpelarant a4 trial. See, e.g., IMat-

tween accused and-accusei- af~¶s~- tlt~ tox, 156 1J.> 2 t243,' 15 _S.Ct., at 339_r
fair trial'in a criininl prosecuttion )qutn ([Threol e'ohngme directly eon-,
Pointer v. Texas, 380 VJ.Sl 400, 44 85SCt trrtoteetrofhepvionin question
1065, 1068, 13 L.Ed.20i 923 (1965) ~ ' ta h' dtso fdigdeclaratipns");
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pointer, supra,, 380 U.S., at 407, 85 S.Ct., at tors may be admitted against a defendant
1069 (noting exceptions to the confrontation despite the lack of any face-to-face encounter
right for dying declarations and "other analo- with the accused. See Bourjaily v. United
gous situations"). In Mattox, for example, States, 483 U.S. 171, 107 S.Ct. 2775, 97
we held that the testimony- of a Government L.Ed.2d 144 (1987); United States v. Inadi
witness at a former trial against the defen- 475 U.S. 387, 106 S.Ct. 1121, 89 L.Ed.2d 390
dant, where the witness was fully cross-ex- (1986). Given our hearsay cases, the word
amined but had died after the first trial, was confronted," as used in the Confrontation
admissible in evidence against the defendant Clause, cannot simply mean face-to-face con-
at his second trial. See 156 U.S., at 2()-244 frontation, for the Clause would then, con-
L 15 S.Ct., at 338-340. We explained: trary to our cases;, prohibit the admission of

any accusatory hearsay statement madeby
"There is doubtless reason for saying that an absent declarant-a declarant who is un-
.... if notes of [the witness'] testimony are doubtedly as much a "witness against" a
permitted to be read, [the defendant] is defendant as one who lactually testifies at
deprived of the advantage of that personal trial.
presence, of the witness before the jury
__ which the law has designed for his protec- i [4] In sum, our precedents establish that
tion. But general rules of law of this nd, "the Confrontation Clause reflects a prefer-

ence for face-to-face confrontation at trial,"
howeverfblenefieent inftheir operation and

vtheaccused, must occasionally Roberts, supro, 448 U.S., at 63, 100 S.Ct., at
valuable to cosdrainrf ulc oiy 2537 (emphasis added; footnote omitted), a

give~ way 'to con~sid'e~rations' of public policy preference that "must occasionally give way
and the necessities of the. case. To to considerations of public 'policy and the
that a criminal, after having once been necessities of the'case," Mattox supra, 156
convicted 'by the testimony of a certain u.S., at z4a, 15 MS.Ct., at '339-40. "[Wie
witness, should'go gscot free simpIly because have attempted to harmonize the goal of the
death has closed the mouth of that witness, Clause-2placing limits on the' kind' of' evi-
would be carrying his coInstitutional pro- dence that may be' received'against a defen-
tection to an unwarrantable extent. The dant-with- a soci tal interest in 'accurate
law in its wisdom 'declares that the rights factflnding, whieh may require consideration
of the public shall not be, kholly sacrificed of out-of-court statements." Bourjaily, su-
in order that an incidental benefit may be pra, 483 U.S., at 182, 107 S.Ct., at 2782. We
preserved to the aceused." 1d., at,243, 15 have accordingly interpreted the Confronta-
S.Ct., at 339-340. tion Clause in a manner sensitive to its pur-

L. We have accordingly stated that a literal poses and sensitive to the necessities of trial
and -the adversary' process. See, e.g., Kirby,

reading of the Confrontation Clause would 174 U.S., at 61, 19 S.Ct., at 578 (,"It is
"abrogate virtually every hearsay exception, scarcely necessary to say that to the rule
a result long rejected as unintended and too that an accused is entitled to be confronted
extreme." Robets, 448 U.S., *at 63, 100 with witnesses against him the admission of
S.Ct., at 2537. Thus, in certain narrow cir- dying declarations is an exception which
cumstances, "competing interests, if 'closely arises from the necessity of the case");
examined,' may warrant dispensing with con- ChaNbers, 'supra, '410 U.S., at 295, 93 S.Ct.,
frontation at trial." Id., at 64, 100 S.Ct., at at 1.045 ("Of course, the right to confront and
2538 (quoting Chambers v. Mississippi, 410, to cross-examine lis not absolute and may, in
U.S. v '.4, 295, 93 S.Ct. 1038, 1045, 35' L.Ed.2d appropriate cases, bow to accommodate other
297 (1973), and citing Mattox, supra). We legitimate interests in the criminal trial pro-
have recently hel4,&gfor example, that hear- cess"). Thus, though we reaffirm the impor-
say statements of nontestifying co-conspira- tance of face-to-face confrontation with wit-
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nesses appearing at trial, we cannot say that necessary to further an important public Poli
such confrontation is an indispensable ele- cy and only where the reliability of the testi
ment of the Sixth 'Amendment's guarantee mony is -otherwise assured. See 487 U.S., at fT

_oof the -right to. confront one's accusers. 1021, 108-S.Ct., at 2803 (citing Robert, %
Indeed, one commentator has noted that "[lit pra, 448 U.S. at 64, 100 S.Ct., at 2538;
is all but universally assumed that there are Chambers- supra, 410 U.S. at 295, 93 S.Ct.' T
circumstances that excuse compliance with at 1045), Coy, supra, 487 U.S., at 1025, log
the right of confrontation." Graham, The S.Ct., at 2805 (O'Connor, J., concurring), -

Right of S Confrontation and the` Hearsay 4

Rule: Sir Walter Raleigh Loses Another LI
One,t 8 Crim.L.Bull. 99, 107-108:`(1972).

I II, , I,], f[5] Maryland's ,statutory procedure,
This interpretation of the Confrontation when invoked, prevents a child witness fron1

Clause is consistent with, our cases holding seeing the defendant as he or she testifies
that other' Sixth Amendmffent rights must also against the defendant at trial. We find it
be interpreted in the context' of Ithe necessl-' significant, however, that Maryland's procen
ties of tial and the' adversary process. 'See,i dure preserves all of the other elements of
e.g., Illinois v. Allen, 397 U.S. 337, 342-343, the confrontation iright: The child witness
90 S.Ct. 1057, 1060, 25 L.Ed.2d 353,(1970) must beIlcompetent to testify and must testify

(rgt, lbe pesent ;atrial not violad under oath; 'the defendant retains full oppor-.
where 'ti judge remored defendant for dis- tunity , fpr contemporaneous cross-examinaa
ruptive Ibzavior); Ritchie, 4480 U.S., ai 51- tion; and the judge, jury, and defendant are
54, 107 $.Ct., at 998-10i00 (plurality qp uI able , to view (albeit, by video monitor) the
(right to cross-examInation 'not -I ted demeanoriand body) of the witness as he or
where State rdenied defendant access Ito I shetest*ies. Although we sre mindful of the

48 btl if[ cs face-po-ace, confrontationnvestgat~ve iile),, Talor, v.,F Illinois, 484 -,Sl; man Y"blee~t ae-t-ae¢ fott~
400, 10-41, 108S.Ct.~46, 53-65, 98 may hven an adversary criminal proceed-

!4 !, m, 4he presence of these other elements otf
L.Ed.2d 7 (1988) (right th compulsor, proy

cess otyila~e [ pr 7 cofroni~tiA~Loah, coss-xamiation, andcess notlviola where Itrial judge precluded i:afio of the9 witi~ssdemeanor-ade-
testimOny of aIsurirlse defense witnies);X ouel1 ensures tnat the tstimony is both
Perry u Leeke, 488 f1JS. 272, 280-285, 109 reliale ' subjet tolrigorous adversarial
S.Ct. 54, 59692, 102 LJEd.2d1 624 l(i198 testig in a manner functionlly equivalent to
(right to effective assistance of counsel no thai iiccorded1 live, in-p~son testimony.
violated where trial judge prevented tes isa an advers
ing defendant ',from conferring with counsel ness n e ad s e use of sil a nprocedure asar
during a short break in'L testimony). We seq cry from the undisputed prihibition of the
no reason to treat the face-to-face component Confrontation Clause: trial by ex parte affi-
of the confrontation right any'differentlywll!aAd davit or inquisition, see Mattox, 156 U.S., at
indeed we think it would be anom alous to do 242, 15 S.Ct., at 389; see 'lso Green, 399
so. U.S., at 179, 90 S'Ct., at 1946 (Harlan, J.,

concurrig) ("iTl]he Gonfrontation Clause
That the face-to-face confrontation require- was meant to cc stitutionize' a barrier

ment is not, absolute does'not, of course? againstflagant abuses,tils by anonymous
mean that it may easily be dispensed withl accusers, as abseitee witAeses"). Rather,
As we suggested in Coy, our precedents con we tthink these eleientstof effective confron-
firm that a defendant's right to confront ac- tation 'not only perit a dfndant to "con-
cusatory witnesses may be satisfied absent a- found ard usd6 the false accuser, or reveal
physical, face-to-face confrontation at t the child co ached by amaIevolent adult,"
only where denial of such confrontation Cdy, supa, 487 U.S., at 1020, 108 S.Ct., at3 j ' I ' ' I 21,L

,, j ,: j, 2 I~~~~~~~~~~~~C
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2802, but may well aid' a defendant in elicit- constitutionally protected rights." Ferber,
ing favorable testimony from the child wit- supra, 458 U.S., at 757, 102 S.Ct., at 3354.
ness. Indeed, to the extent the child witness' In Globe Newspaper, for example, we held
testimony may be said to be technically given that a State's interest in the physical and
out of court (though we do not so hold), these psychological well-being of a minor victim
assurances of reliability and adversariness was sufficiently weighty to justify depriving
are far greater than those required for ad- the press and public of their constitutional
mission of hearsay testimony under the Con- right to attend criminal trials, where the trial
frontation Clause. See Roberts, 448 2U.S., court makes 'a case-specific finding that clo-
at 66, 100 S.Ct., at 2539. We are therefore sure of the trial is necessary to protect theL confident that use of the one-way closed cir- welfare of the minor. See 457 U.S., at 608-
cuit television procedure, where necessary to 609, 102 S.Ct., at 2620-21. This Term, in
further an important state interest, does not Osborme v.' bhio, 495 U.S. 103, 110 S.Ct.
impinge upon the truth-seeking or symbolic 1691, 109 L.Ed.2d 98 (1990), we upheld a

L. purposes, of the Confrontation Clause. state statute that proscribed the possession
adveig of child pornography, reaffir~n-

The critical inquiry in this case, therefore, and viewing
is whether use of the procedure is necessary ing that "'ilt is evident beyond the need for

to frthr animprtat stte nter~t.The elaboration that a State's interest in "safe-to further an important state interest. 'The
State contends that it has a substantial inter- t physical andLLpsychoPogical
est in protecting children who are allegedly well-being of a minor is compelling.
victims' of child abuse from the trauma of Id, at 109 11lt t19 (utn ebr
testifying against the allegedperpetrator and su~pa 458 U.S.; at 756-757,,j102 St., at
that its statutory procedure for receiving tes- .4
timony'from such witnesses is" necessary to
furthers that interest. ' S 9 lo [6] We likewise concludei toqay that a

State's interest in the physical and psycho-
We have of course recognized that a logical well-being of child abuse victims may

State's interest in "the protection of minor be sufficiently important to outweigh, atieeast
victims of sex crimes from further trauma in some cases,. a defendant's right to face his
and embarrassment" is a "compelling" one. or her accusers in! court. "That a significant
Globe Newspaper Co. v! Superior Couwrt of majorityl"of States have enacted statutes to
Norfolk County, 457 U.S. 596, 607, 102 S.Ct. protect; child witnesses fo ,m the trauma of
2613, 2620, 73 L.,)d.2d 248 (1982); see also giving testimony in child 4dluse cases attests

C New York v. Ferber, 458 U.S. 747, 756-757, to the widespread belief ins the importance of
102 S.Ct. 3348, 3354, 73 L.Ed.2d 1113 (1982); such a public policy. See>'Voy,, 487 U.S, at
FCC v. Pacifica' Foundation,, 438' U.S. '726, 10221023, 108 S.Ct., at 2803-2804 (O'Con-
749-750, 98 S.Ct. 3026, 3040-3041, 57 nor, J., concurring) ("Many! States' have, de-L~. L.Ed.2d 1073 (1978); Ginberg' v. New York, terntined that a child victimTmay suffer' trau-
390 U.S. 629, 640, 88 §.Ct. 1274; '1281, 20 ma from exposure to the harsh fatnosphere
L.Ed.2d 195 (1968);' Prince V. Mllassachu- oftlhe t courtroom ,and, hav'underak-
setts, 321 U.s. 158, 168,64 S.Ct. 438, 443, 88 en to s hld te hild t lidgh a;' variety of

I, L.Ed. 645 (1944). "[Wie have sustained leg- ameliorative " measuresl'): I Thirty-seven
islation aimed at protecting the physical and States, for ' exaiple, pew it the ueof video-
emotional well-being of youth even when the tape testiior of sexmly absed chil-
laws have operated in' the sensitive area of dren; 24 States have torizedtie use of

2. See, Ala.Code § 15-25-2 (Supp.1989); Ariz. Colo.Rev.Stat. §§ 18-3 413 and 18401.3
Rev.Stat.Ann. §§ 13-4251 and 4253(B), (C) (1986); Conn.Gen.Stat: § 54-6g'(1989); Del.
(1989); Ark.Code Ann. '§ 16-44-203 (1987); code Ann.,, Tit. 1, § 3 9I'' ' Fla.Stat.
Cal.Penal Code Arnn. 1346 (West Supp.1990); § 92.53 (X989)'` HwRrSa.'ch 626, liule

L E~ ~ ~ ~~~a.ea oeAn 36(etSp.90; §9.3(99;HwRvSa. h 2,Rl
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one-way closed circuit television testimony period of 1984. In 1979, 4,615 c
in child abuse cases;3 and 8.States authorize child abuse were investigated; in 1984
the use. of a two-way system in which the _1s,8 3 2 l. Final Report at iii. In its I4ter

child witness is permitted .to see' the court- im Report at 2, the Commission proposed
room and the defendant on a video monitor legislation ,that, with some, changes be.
and in which the jury and judge are permit- ,capme § 9-102 The proposal was taied at
tedto view the child during the 4testimony alleviating gthe trauma to a child victinm

the, courtroom atmosphere by allwnth
The'staute, at issue in this' case or Xhild's'testi to be obtained outside of

pie, was specfic all it ended V afegd h , ouxj roon7 I, at 2. This woI c y' 'n e. s e~u-q the 'coutroom, Id. t 2.. his wuld both
thej ,hysicail ,,and'psy~hologicx welll-beeiln~g of qtect, thelchild and enhance ,the Pubic
c~hild v¢',lpictimsW luby avoiding, or, at leasit 'n m,, .nteszt, ye1 ncouraging effecty prosee.
i W;ne qnImo tonal trauma pduo by tesi .- of the abuser"',' Id., at '517,
fyingI" Willdermuith v. 2S 31 l- ,XA2d, at'2685. ,

518, 50 A.2d2'?5,28'6 (19187)., The Wilder-
rnuthK courtd no5rte 28 (d:1 gl8, T h:FW l Given the S Itraditional And 'transcen

3 Matelto ry bhla , thels l Kt 4 dent' interesin protecting the welfarez of
the /Governor'slI:'ask children,"'Ginsberg, 390 U.-S-, at ,640, 88

F~e ?ineChild 'Abuse in ,its Interim Re- S.Ct.,'at ,l l(citation omitted), and but-
po, (Nov'1984);documentted the existence tressed by ,t; e growing body of, academic
of fthe [child abuse] 'roblem inl our' State. literature 'docurenting the psychological
Inrim Report at '1.' Iltbrought. the ic- trauma isu ffad by child Fabuse victims ,who
ture up toilte 'i its Final Report (De6. m sttest ncourt, sBrief forAmerican
1985). In the first six months of 'f198,- Psychol so ciatio,,ias Amic, Curae
investigations of child abuse were 12' per- 7-13; .Gl. oloman ,ept , Eimotional Effects
en4t morel;'numernous thalnkdurmng the saie of Criminal k;ourt Testmon y on Child Sexual

1vid. '616 (1985); W I11Rev.Sat.. / I 8, 106A-2 Stat.Ann. § §44253 (1989); ConnGen.Stat.
(1989) Ind.Code §§ 35-37-4-8(c),, (d), (f), ~ § 54-816g (14989); Fla.Stat. § 92.54 (1989); Ga.

( 168);" 6'a'Code § 910A. 4'(1( 987); 7aIta. CdeAn §'1-855 (Supp. 1989); IIRvSa.
Aih ni§ 138491558 (1986); Ky.Re~v.StatAnn. § 421.- ch. 38, ¶106-3 '(1987)T IndCode § 35-34-8
350(4) (Ba18idw~n f.upp.1989);'l 1 Mass.Gen'laNws (1988); Iow1Cqde § 910A114 (Supp..1990); Kan.
§ 1278:16D4,fSupp.1090);, Mich.Cop.LawsA. Stat.Ann. § 38,-1558 (1986); Ky.Rev.Stat.Ann.

§ 163A(5) (Supp41990t Minn.~tat. §, o9l5I §§ 421-350(1t, (3) (Baldwin Supp.1989);L
02 i'(1l98~8); `Miasstd An. $1 13-'1L407 (S~. Rey.Stat.An..§ i5:283 F West ~upp.1,490)i Md.
.1'l8);D Mo'lRev.Stati!'§§ 491.6575-4911i690 (198'6); Cts. & Jud~i~rcCode' Ann. § 9-10214I(1989);

Mo&ItCbdej1,1Ann. j§§ 46-15-40L o~ 46'-15-A03 Mass.Gen.s §l278:1 6D (Supp.19903;' Minn.
( ) D 74ev2D7a § 29-1926 (N989); Ney. Stat. § 595.02(4)1(1988); Miss.Code Ann. § 13-

RF1 2~7 (1989); : 'i.H.R~ev.Stat.Arin. 1-45!(Supp.1" 98'9); N.J.Stat'Ann. § 2A:84A,-32 .4
§l5 l7*ll3-aS WMn tat. ,§ '3O6 (Suppi1989),1l4.Stat.,TitI 22, § 753(B) (West
17lb1984); !1O6hio is-R Code Afin. §§ 2907.41(A), Supp.'1988),;' Il6re.Rev.Stat. § 40.460(24)1(1989);
(B jj'(D), (E, (1997); OkIa.Stat.,; Tit. 22, § 753,(C) 42 1 LaCons.Stat. §§ 5982, 5985 (1988); R.IGen.
(Supp. 1988); Ore.Rev.Stat. F Laws ,F0§ 460'32-13 2989)
42 , agSta §§ 5982, 5984 (198,8) Ri Crmi.aws .A i. Art 38.071, § 3 (Vernon Supp.
La.1 1 rtl -~1'3.2 (Supp.1989); StC.Code n. 1990)1 Utah'1 "Rule C'rin.Proc. 15.5 (1990); Vt.
§F I L3- 1530(G)F (1985); CgD.Cod fied L's Rulel Evidl 807(d) 4Supk.1989).
§it3A-J2-249 (1988); renn.Co'1e Ann. §§ 2+7- ' ,
116hfd),(e),li) (Supp.1 1989); Tex.Code CrimProc. 4. See CaLPenal Code Ann. § 1347 (West Supp.

Anii~rt.F3.07l.§ 4 Verno~Suppji990; tlah 1990); Haw.Rev.Stat., ch. 626, Rule Evid. 616
Ru12 g2riiti071o. F 5455 'o (1400); VVi.ule Evd. (1985);, ida16 Code'§ 19-3024A (Supp.1989);r
807d) (Supp.1989);!,1 Wis.Stat. §§ 967.04(7). to Minn.Stat:I §11595.Ca'4)(c)(2) (1988); N.Y.Crim. K
(10) (1987-1988); Wyo.Stat. § 7-11-408 (1987). Proc.Law §§ 65.00 ;o 65.30 (McKinney, Supp.

N 0 1Od F§ 15-25-3 * ' ,F ,1 i1990); OhioFRev.Code Ann. §§ 2907.41(C), (E)'

3. See § '525-3(Supp.J1989); Alaska (1987); Va'Code Ann. § 18.2-67.9 (1988); Vt.
Sta Ann., § 12.45.046 (Supp.1989), Ariz.Rev. Rule Evid F8

67(e) (Supp.1989).
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Assault Victims, Final Report to the National sary because the child could be permitted to
Institute of Justice (presented as conference testify in less intimidating surroundings, al-

L paper at annual convention of American Psy- beit with the defendant present. Finally, the
chological Assn., Aug.1989), we will not sec- trial court must find that the emotional dis-
ond-guess the considered judgment of the tress suffered by the child witness in the
Maryland Legislature regarding the impor- presence of the defendant is more than de
tance of its interest in protecting child abuse minimis, ie., more than "mere nervousness
victims from the emotional trauma of testify- or excitement or some reluctance to testify,"
ing. Accordingly, we hold that, if the State Wildermuth, supra, 310 Md., at 524, 530
makes an adequate showing of necessity, the A.2d, at 289; see also State v. Mannion, 19
state interest in protecting child witnesses Utah 505, 511-512, 57 P. 542, 543-544 (1899)
from the trauma of testifying in a child abuse We need not decide the minimum showing of
case is sufficiently important to justify, the t r femotional trauma required for use of the
use of a special procedure that permits aP special procedure, however, because Ithe Ma-
child witness in such cases to testify at trlal
against a defendant in the absence of face-to- ryland statute, which requires a determina-

J face confrontation; with the defendant tion that the child witness'will suffer "seriousL face oion~ion wit the dfen~n I l emotional distress such that the child cannot
[7] The requisite finding of necessity reasonably communicate," § 9-102(a(1)(ii),

must of course be a case-specific one: The clearly suffices to meet constitutional stan-
L trial court must hear evidence and determine dards. '

whether use of the one-way dlosed cireuit
television procedure is necessaryl, to protect To be- sure, face-to-face confrontation may
the welfare of 'the Particular ghild witness be said to cause trauma for the very purpose
who seeksOtQ testify. See Globe Newspaper of eliciting truth, cf. Cog' supra, 487 U.S., at
Co., 457 U.S., at 608-609, 102 S.Ct., at 2621 1019-1020, 108 S.Ct., at 2802-03, but weL (compelling interest in protectingLechild think that the use of Maryland's special pro-
victims does not justify a mandatory trial cedure, where necessary to further the im-
closure' rule); Coy; 487 U.S., 'at 1021, 108 portant state interest in preventing trauma
S.Ct., at 2803; id., at 1025,108 S.Ct., at 2805 to child witnesses in childJ 7 abuse cases,
(O'Connor,,J., concurring); ,see ralso Hock- adequately ensures the accuracy of the testi-
heiser v. Superior Cour4 161 Cal.App.3d 777, mony and preserves the adversary nature of
793, 208 Cal.Rptr. 273, 283 (1984). The trial the trial. See supra, at,3166-3167. Indeed,
court must also find that the 'child witness where face-to-face confrontation causes sig-

L wo70uld bcte ,traumatizedno the courtroom nificazt emotional distress in al child witness,
geea!but by the presenceliof the defen-generally, u b thet p nc1, $ there is' evidence that Isuch i confrontation

dat. See, 582gState . t8j te, 1 IAm would in fact disservt the Confrontation
228 772 PI2d 582 (19895"',Stale 'v. BSnello Ciau"s truth-seeking goal. See, eg Coy
210'Conni. j1, '554 A1.2& 277'(1989); State v

D in S.W2d 73 1 sAIpra, 487 U.S., at 1032,' 108 S.Ct., at 2809
Davidsorn, 764 d 731(MoAppa99); (BLACKMUN, J, disienting) (face-to-face
Commo'nwealth"V. tudoi~ 3866"< Pa.8uper. I1
L 361, 531 A.2dy 459 11i1Di,.e'apifal of f -c fronta ion "may so overwhelm the child as
face confrtisndt nee to further tcLprehv e t theposbsibilityj ofeffective testimo-
the state ii~tereft :141the child wit- riG ther und ig 'the truth-6ding
ness fromr ifauma unless it is the presence of function of the trial ibsell'); Brief for Ameri-
the defendant that causes they trauma. Ii can Psychological Association as Amicus Cu-
other words, if te stht,'iteest were merely ride 18-24; State v. S ieppar, 197 N..Su-
the interest iin protecting , child witnesses per. 411, 416, 484 A.2d ,133i 1332 (1984);
from courtroom, trauma' jgqeierally, denial of Goodman & Helgeson, Child S`exual Assault:
face-to-face confrontaion yould be unneces- Children's Memory and the Law, 40

L

L

L
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U. Miami L.Rev. 181, 203-204 (1985); Note, procedure, the Confrontation Clause requj
Videotaping Children's Testimony: An'Em- the trial court to make a specific finding th s
pirical View,, 85 Mich.L.Rev. 809, 813-820 testimony by the child in the Kourtroon
(1987). the presence of the defendant would result i

[8] W In sum, w~e conclude that where Dnec- the child suffering serious emotional distress
essary to protect a child witness from ttraumia suhtatechlcodntraoabyoj

ablity' toi communicate, the IConfrontation In addition, however, the C6 ur of pa
Clause does 3not proiait use of a prohedure
that, desite h cabsence o facet-fae con- inteorpeted ouridecisii nin Cy toispO se two '
frontatyin, ensures thereliabilint oafthe c sutsiia reqemes. First the court L|
dence by. subjeting it to rigorous adversarial hekld that "§ 9-102' orinyri cannot be in-

thee stinan terebya prese'rvesa the ese!eo vpieil d'sles th 'cidwiyis ntilyi

effeetive co on.Becausethereiso tIIIi (er in o dt
disulteythat the ,hld witnesseshin hinsfcase room) in te defendant's piesence." 'h. atL
testified pnder, oath, wer;e s bjet ZoIfull 566, 56i Ad 2d, at 1127; see aso o Wlernutk ,
cross-exa', dtion, ad', were able to e,,ob' 310 Md., iat52524, 530 b2uso'ruat 289 (,per-t
served by the itidge, jury, and defendant, a son,, observation bythe judgeshogid be the
they testj~fied, wve conclude that, to the ektt rLe' rather thanir theqexceptioni. F Second, the
that a iproper finding of necessity hasben cocrtrasserthatteforeuithene-way
made, thpe admission of siuch testimoqnyould,2f televsiop procedure,3il'a trial jluldge' miulst de-
be consonant with the iConfriottion Clad er teinel' whether a child would suffer "severe

,,,p4, g' ' 1j ~ll §iiiiis emtontio~ distress" iheor 'shie w~ere to' testi-

,jl mI~iyls, S I 29il , t C1 FlI1PI'I i'lltiso-vway celoseA kircuit 'teevision. 1316

[9] Th tMaryland 'C'ourt of 'Appeals held, ! atl , ld, a a
as we do today, th'at although face-to-fi'ace '8!ttb h 3i
confrontat~ion iS not aneabsolute constitutional 0'Reviewig he 'evidence preseted 'to the
requirement, it may be' abridged only were trialueosrt in supporte'of the' finding required
there his ta'4 'case-specific finindgof neces 4c der dil 9102(a)(1(ii) the Court of Appeals
sity,"'ll 316 Md., at'564, 560A.2d,,,at '126 determined that "te 5finding 'of necessityre-
(quotingrd 2y the 487 U.S., atd 1025,rlllf vatireito Kithe defenidaht's thtS.Ct., .bte (O'Qonwnor, J.J loncurring)). cfronatiohn throu; ivoction of S 9-102

Given: lthis ,llatter requifement, the atCou4 ~of ,Vl wtaseirot made here."' idhi, t 5e70-571, 560

Appeals reasoned utha "tlieqesto 1 of te'viinpoeue ;1a!htI06ms

Appea~~~lsl,;,4,reasoned Wh~~~~~~~~it "l~ toh tqestil'y .o. A.24, atl 1129.' 'T'he Couirt of, zAppealsi~ noted

bhetr c han~id , is e unavialfhttetrarode"a hebiei nyo

should znot be askdi em of inblty to 'I "'

testify in the ordixnafry courtroom wsetiting, but eil pertk tetmn ,o the ability: of th chil-

tomi communicrate he i diWAd suote qtievtio

in the much nsarrowe terms of the w~itness is '~i 'F. ommale h ddlijtqeto

inability 'to testify lin the presence of the any 4ofo the chl~dren himselfawere'td te ti
accused."l 316 Mdl., t 564, 560 1.2d a6 '1126 se6ie, any ehild's Ibehaylor ,n the.witness

(footnote omiitted). k"lTlihe determinative in- snbfoe ma~king his rulming., Hejdid not
qu'irtr ieuired to prelllude face-to-fce ,con- extplo~re l'any alternatives, to ltheF use lof one-K
frontation is the ectf the plresenceofte way clqsed-circuit television."7 [Ido, w 568,

defendant on the' [9tness or 'the witnessis 56 k.2d, at 1128 (footnote pgiitted). The
testimon." Ide , M tla 5, 560r 2d, A at 112s7. Courti f Appeals also observed 'that "the
Thc' Court tof Appealsaccordingly cotnacled testimony in this case was not sharply fo-
that, as'a prerequsim e to use Fof thed § only cuseed on the effect, of the defindant's pres-
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ence on the child witnesses." Id, at 569, 560. child suffering serious emotional distress
A.2d, at 1129. Thus, the Court of Appeals such that the child cannot reasonably com-
concluded: municate," § 9-102(a)(1)(ii). See id, at 568-

"Unable to.supplement the experttesti 569, 560 A.2d, at 1128-1i29; see also App.mUnable to supplement the expert testy 22-25, 39, 41, 43, 44-45, 54-57. So long as a
mony by responses to questions put by trial court makes such a case-specific finding
him or by his own observations of the of necessity, the Confrontation Clause doeschildren's behavior in Craig's presence, the ;not prohibit a State from using a one-way
judge made his § 9-102 finding in terms of closed circuit television procedure for the
what the experts had said., He ruled that receipt of testimony by a child witness in a
'the testimony of each of these children t child abuse ease. Because the Court of Ap-
a courtroom will [result] in each child suf- peals held that the trial court had not made
fering serious emotional distress . ~. such the requisite finding of necessity under its
that each of these children cannot reason-

, cH f ou 7~ find- quired by [Coy I before § 9-102 may be in-
indeed, on the evidence before him, coul oked 316 d., at 554555, 560 A2d, at
not have found-that this result would be 1 ftte omitted) we cannot be certain

L ~~~~~~the product of'testimioy in-a courtroomm 12 onL~ ~~~~~~~~h prouc oftsioyi outom in whether the Court of Appeals would reach
the, defendant's, presence or outside the wehrteCuto pel ol ecthe same conclusion in light of the legal
courtroorh but in the defendant's televised standard we establish today We therefore
presence. That, however; is the finding ofL ~ ~~~~~necessity, required to limnit the defendant's vct~tejdmn fte'or o pelrig ty of quonfro toatidn thru 'inv an o of Maryland and remand the case for further
r§gh of1f2. Sicenfrt that findingowas ionot mad proceedings not inconsistent with;this opin-

s ~~~~~~§ 9412. 'Sine' tha't finding was ' not made io.!l {l aion.
here, and' since' the procedui'es we deem
requisite to the valid use of '§ 9-102 were It is' so ordered.
iot' llowed, th' judgment o the Court of

Sp Special Appeals must"'be reversed and the '
9, at BRENNAN, Justice MARSHALL, and

5 editds )i add J ustice STEVENS join, dissenting.

Seldom has this Court failed so conspicu-
The '~Court of Appeals appears to have ously to sustain' a categorical guarantee ofrested its conclusion at least in part on the . . .

u t o t the Constitution against the tide of prevailing
behvia or t's prese ne and s current opinion. 'The Sixth Amendment pro-

sehvoitrestncte anterna video, with unmistakable clarity,, that "[fin allfailure to Jgsoexplore lessM restrlet~ive alterna criminal prosecutions, the accused shall enjoy
tives to the use' ofthe one-way, closed circuit ' the
television procedure. See id" at 568-571, t rtat jwih.theL 560 A~dd at 11284129' Although we think witnesses against him."' The' purpose of
560h d, a t 12 2 .Although enshrining this protection in the Constitution
such eidentiary requirements could was to assure that none of the many policystrengthen, the grounds for use ,of protective interests from time to time ursued b statu-

L measures, we decline to. establish, as a mat- ltoryslawcou overcome ause yter of' federal constitutional law, h tory law could overcome adefendant's right
nquisitey sc to face his or her accusers in court.. 'Thecategorical Ievidentiary prerequsts for the Corhwvsa:

'- I' I, 'Court, -however, ,says:use of the, one-way television procedure.
,, The tral court in -is case,J'for example, " "'We conclude today that a State's

could welln have found, on the basis of the interest in the' physical and psychological
expert testimony before it, that testimony by well-being of child abuse victims may be
the child 'witnesses in the courtroom in the' sufficiently important to outweigh, at least
defendant's presence 'will resilt in [each], in some cases,,a defendant's right to face

L.
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his or her accusers in court.: That a, signif- "face-to-face confrontation") becomes
icant majority of States have enacted stat- one of many "elements of confronta01o,,
utes to, protect child witnesses from'the Ante, at 3163-164., The reasoning is a
trauma",of giving testimony in child'abuse follows:, The Confrontation Clause guaral
ease~s attests to the ,widespread belief in tees notonlywhatit explicitly provides for
the importance of such a public ,policy" '"face-to-face" confrontation-but also isplied
Ante, at 3167. and collateral rightsi such as cross-exaina5

Because of this subordinationi of explicit tion,, oath, and observation of demeanor
constitutional text to ,urrently favored qpublic (TRUE) the purpsel of this entire clus of
policy, the followgL scene can be played out rights is to ensure the reliailty ' n
inlaniAmerican, courtiooml, for the first time (TRUE); the Maryland ,prockiir:~Zs F
in tw,,lkoclenturies:l A father whose liyoung the impl~ed land collaeralrights (RUE
daughter has Iben given over to, theilexcL 'which ade1qu ly enllsr th reibility
sivell ustod of his estr ax _d wifepr a moth evidence I I(perhapsl TRUE); therfore the
er l~vhose; ldyoung sonw, 1has been 1italkXe into Confrontation Clauise is dnont violate[7
custody byIthe State'si'l, mhi''wwelfrehdepar i what itplicily'rovides ford bydeny

on, the, bai s~i ,lo~ itest~inn lb a chXild the Trljis reasdnin (unbiueastl einalah o'AS)ment,11s senitenced to 0*isw'forl sexiial abuise co '4fn hrgtois

child, and to ask, slo or th hc we t
faeat~her (rmthr whmyo een~i h I ef'' it ananyn

that is a procedure toay'sasocietyrolesires

paterhp (ormthough ho itu iseven bfair "t ecnrne ih h ins gis

proeed~~t dotl isasbted~vit) iafre him" means, allways and everywhertez at leiast
durepeiited by: the Constitution. face whto fa~e ~ll ths wh i$la~pi~e* nd givo ee

B1o ise these tri ofbjlhe ixtho Amen evidne d' US

i s cleaiL, '~nd Iea s the sI i 1012, .1 [t , I _ iri g d 1taAeebrdihg dthe ¢ourt', socet deantsayres; inblloblni t~tirs So it
meatha'tio 1~ ag~inst r rti h o tn- o h h ain

foniF tslAppeingz~t widsisand beipesbef " 5 18) Iti.sf ioeltding cat~lloini '.Uelten, 399c

spe rioghty toonfront is Ua. S. 149,f 56, 63ti0|90 S 21,

himd"2 489s, ataraneast

Aea1 buhat~iiis ssuredl2'r niksa-proc s~eh 65 suppoilt* 'its ath e co n-
canna~~~~~, whatthtbegtid eoe"ajyi "itnsu,e +c'1 peedns'stihl toa meth

dccoedin to the Cour ittiw cnot~ sa1 lsinb cbling tog~~Fethrsra f it
tha [fce-o-ace cofrotaion[wih wt-from tarot fasesla 'th4at v n bkgihere

anesses .dappearingattrial]isanindipnsable tif oe tto ;ciIs one of te, since
elemer Sient's of e' thlthe ri t jury oSixth Amare ae 'ofa iiietl o Quting ant,.

Ane tri 3166. That o i s rakstherike sayingplu "we 165L.E Ilte i'7F (1980),adthed'blt Court ).'dy ta

is Cons~~~~th Sixthto Cofoitosluer~et peeec

sible by recharaterizing the Confrontation But Rober~ts, anWd i11 the other "precedents"
Clause, so that conrontation (redesignated the Court enlists to prove the implausible, I

857(198) 6tngl41i39
re -'1,l ll N, , 1 I, ~ ll
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dealt with the implications of the Confronta- sel" does not include consultation with coun-
L tion Clause, and not its literal, unavoidable sel at all times during the trial. Perry v.

text. When Roberts said that the Clause Leeke, 488 U.S. 272, 109 S.Ct. 594, 102
merely "reflects a preference for face-to-face L.Ed.2d 624 (1989). The scope of the right
confrontation at trial," what it had in mind as to cross-examine does not include access to
the nonpreferred alternative was not (as the the State's investigative files. Pennsylvania
Court implies) the appearance of a witness at v. Ritchie, 480 U.S. 39, 107 S.Ct. 989, 94
trial without confronting the defendant L.Ed.2d 40 (1987). But we are not talking

L. That has been, until today, not merely "non- here about denying expansive scope to a
preferred" but utterly unheard-of. What Sixth Amendment provision whose scope for
Roberts had in mind was the receipt of other- the purpose at issue is textually unclear, "to
than-first-hand testimony from witnesses at confront" plainly means to encounter face-to-
trial-that is, witnesses' recounting of hear- face, whatever else it may mean in addition.
say statements by absent parties who, since are not talking about the manner of
they did not appear at tria4 did not have to arranging that face-to-face encounter, but
endure face-to-face confrontation. Rejecting about whethei it shall occur at all. The
that, I agree, was merely giving effect to an "n'cessities of trial and the adversary pro-
evident constitutional preference; there are, cess" are irrelevant here, since they cannot

A, after all, many' exceptions to the Confronta- alter the constitutional text.
tion Clause's hearsay rule. But that the
defendant should be confronted by the wit-
nesses xfho appear at tr is not a preference
"reflecd" biy the ConfrontationwClause; it is Much of the Court's opinion consists of
a constitutional right unqualifled ' guaran- applying to this case the mode of analysis we
teed. " have used in the admission of hearsay evi-

dence. The Sixth Amendment does not liter-
The Court claims that itsl interpretation of ally contain a prohibition upon such evidence,

the Confrontation Clause "is consistent. with since it guarantees the defendant only the
our cases holding that other Sixth Amend- right to confront "the witnesses against him."
ment rights must also be interTreted in the As applied in the Sixth Amendment's context
context 'of the: necessities-of trial and the of a prosecution, the, noun "witness"-in 1791
adversary process." Ante, at 3166. l dis- as today-could mean either (a) one "who
agree. It is true enough that the "necessi- knows or sees any thing; one personally
ties of trial and'the adversary process"limit present" or (b) "one who gives testimony" or
the manner in which Sixths Amendment who "testifies," ie., "[i]n judicial proceed-7 rights may be exercised,, and limlit the scope ings, [one who] make[s] a solemn declaration
of Sixth, Amendment guarantees to the ex- under oath, for the purpose' of establishing or
tent that scope is textually indeterminate. making proof of some fact to, a court." 2 N.
Thus (to Je4describe the cases' the Court Webster, An American Dictionary of the En-Le, cites): The right to confront isnotilthe right glish Language (1828), (emphasis added).
to confront in a&manner that`,disrupts the See also J Buchanan, Linguae Britannicae
trial. Illinois v. Aent 397 U.S. 337, 90 S.Ct. Vera Pronucniatio (1757). The former mean-
1057, 25 1.Ed2d d353 (1970), The right 'to ing (one '"who2Jknows or s'es,) would cover
have compulsory, process for obtaining wit- hearsay evidence, but is excluded in the Sixth
nesses" is not the right to call witnesses in a Amendment by the words following the noun-
manner that violates fair and orderly proce- "witnesses, against him.4' The phrase obvi-LJ dures. Taylor v. Illinois 84 U.S. 400, 108 ously refers to those who give testimony
S.Ct. 646, 98 L.Ed.M7 798 (1988); The scope against the defendant 'at trial. We have
of the right "to have the assistance of coun- nonetheless found implicit in the Confronta-

L i
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tion Clause some limitation upon hearsay can be employed only when the genuine arti

evidence, since otherwise the government cle is unavailable., "When I66two versions
could subvert the confrontation right by, put- the saxme evidence are available, longstariii,
ting on witnesses who ,know nothing except principles of the law of hearsay, applicable as
what an absent declaraant said. , And in deter- well to Confrontation Clause analysis favor
mining the scope of that implicitlitmitation, the better evidence."' Ibid See also Rob.
we have focused uponwhether the reliablityI erts, ,supr' (requiring uniavailabiity as pre-
of the -hearsay, s tements (which are notl, condition for, admission of prior testimony
expresly excluded by the iConfi'ntatiion v. Pae 0 U.S. 719, 88 S.at. 1318

Clausp,,is ,eiterwise,assuteid. Aite, Lat .Ed.2d55 (1968) (same).
3166.' The esame test cannot be applied, how-
ever, to permit what is explieity forbi den The Cour's test today requires unavaila
bythetconstitutional te; there' 4 ismrnpLyno' biity on>y"'1in'thd sense that the child
room for interprptAtion with gard tot.thin tepresenci of the defen-
irreducible, 1iteral mearilng o~f, th eC as~ 1~t~ iot possibly beteI ee~

Coy , S a 487 U.S., at i21021, 08 t.,nted testimony is aidmissi-
at 2803. i~~~~~leher~a we the witness is unable to

confrdnt tlie defendant, then, presumabl
Some of the Court's analysis seems to there Me 'er categories of bly ha

suggest that the children's testimony here 11'1 a hear-
suggest ~~~~~~~~~~~~~~say~ roisig' of uhnswor'n' testinibny" hei,

was itself hearsay of the sort permissible thOW"' I . uhjble lto iit e jury un

under our Confrontation Clause cases. See tLhetn" Ad ttons 'wtness
ante; at 3166-3167. That cannot be. Our i
Confrontation Clause conditions'for the ad- C I ti un 'go'hostilK'.i' etc.
mission of hearsay have long included a "gen-
eral requirement of unavailability" of the de- 1930 26 L.Ed.2d 489 (1970),i is not precedent
clarant. Idaho v. DWnght, 497 U.S. 805 815 for, such a silly system. , IThat case held that
110 S.Ct. 3139, 3146, 111 L.Ed 2d 638. Lien the Confrontation iClauseldoes not bar admis-
the usual case . ..,[ the prosecution' must sion, of prior testimony when the declarant is

either produce, or demonstrate the unavaila- sworn [as aljwltness ~but refuses to answer
bility of, the declaranit wv~rhose Sstatement it But in Green, as in most cases of refusal, we
wishes to use against the defendant." Ohio could not know wfrhj the declarant refused to
v. Roberts, 448 U.S., at 65, 100 S.Ct., at 2538. testiy. Here; by contrast, we know that it is
We have permitted a few exceptions to this I precisely. beause :lthe 'child is unwilling to
general 'rule-e~g.,' 'for co-cnspirators' stat testify' in pthe presence of the defendant.
ments, whose effect cannot be 'replicated by That unwillingness cannot be a valid, excuse
live testimony 'because they "'derive [their] under the Confrontation Clause, whose very
significance from the circumstances in which object is to [place the witness under the some-
[they werel made," U'~ted States v. Indd4 times hostile glare, of the defendant. "That
475 U.S. 387, 395, 106r S.Ct. 1121, 1126, 89 face-to-face presence may, unfortunately, up-
L.Ed.2d 390 (19'6). "Live" closed-circuit set the truthful rape yictim or abused child;
television testimony,' however-if it "can be but by thel same token it may confound and
called hearsay at all is surely an example of undo the false ,accuser, or reveal the child
hearsay as `al eaker substitute for live testi- coached bY'a malevolent adult." Coy, 487
mony," id., at 394, 106 S.Ct., at 1126, which 17U.S., atl1020, 108 S.Ct.,' at 2802. To say

1.. I presume that when the Court says "trauma issue here: "serious emotional distress such th .
would impair the child's ability to communi- the child cannot reasonably communicate." Md.
cate," ante, at 3170, it means that trauma would Cts. & Jud.Proi¢Code Ann. §' 9-102(a)(1)(ii)
make it impossible for the child to communicate. (1989). Any implication beyond that would in
That is the requirement of the Maryland law at any event be dictum.
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that a defendant loses his right to confront a The "special" reasons that exist for suspend-
witness when that would cause the witness ing one of the usual guarantees of reliability
not to testify is rather like saying that the in the case of children's testimony are per-
defendant loses his right to counsel when haps matched by "special" reasons for being
t counsel would save him, or his right to su1- particularly insistent upon it in the case of

poena witnesses when they would exculpate children's testimony. Some studies show
him or his right not to give testimony that children are substantially more vulnera-

int h ble to suggestion than adults, and often un-
-against himself when that would prove him able to separate recollected fantasy (or sug-
guilty. gestion) from reality. See Lindsay & John-

son, Reality Monitoring and Suggestibility:F III Children's Ability to Discriminate Among
Memories From Different Sources, in Chil-

The Court characterizes the State's inter- drens Eyewitness Memory 92 (S. Ceci, M.
est which "outweigh[s]" the explicit text of Toglia, & D. Ross eds. 1987); Feher, TheEL,, the Constitution as an "interest in the physi- Alleged Molestation Victim, The Rules of
cal and psychological well-being of child Evidence, and the Constitution: Should Chil-
abuse victims," ante, at 3167, an "interest in dren Really Be Seen and Not Heard?,, 14
protecting" such, victims "from the emotional Am.J.Crim.L. 227, 230233 (1987); Christians
trauma of testifying," ante, at 3169. That is sen, The Testimony of Child Witnesses:
not so. A child who meets, the Maryland Fact, Fantasy, and the Influence of Pretrial
statute's requirement of suffering such "seri- Interviews, 62 Wash.L.Rev. 705, 708-711
ous emotional distress" from confrontation (1987). Theh injustice their, erroneous testi-
that he "cannot, reasonably communicate" mony can produce is evidenced by the tragic
Cwould seem entirely safe. Why would a' Scott County investigations of 1983-1984,

. wh~~~ie dsutd "e lives of many (as' far asFl prosecutor want to call a witness who cannot which disruptedt lepe of the sfail town
reasonably communicate? And if he did, it we know) innocent$people in the gmall'iwhof Jordan,, Minnesota., At one stage those
would be the State's own fault. Protection of
the child's interestm s faras the Corlfr~nta- investigationis were pursuing allegations byEl the child's interest-as far -s thenfronta- at least eight children of multiple murders,
tion Clause is concerned 2 -is entirely vithi iibut the', prosecutions actually,, initiated
Maryland's control. The State's interest dharged only sexual abuse. Specifically, 24
here is in fact no more and no less than what adults were charged with molesting 37 chil-
the State's interest always is when it seeks to dren. In the Course of the investigations, 25
get a class of evidence 'admitted in criminal children werie placed in foster hornest Of'the
proceedings: more convictions of guilty de- 24 indicted l defendants, one pleaded guilty,
fendants. That is not an unworthy interest, two wereo acpiitted at i, and the charges
but it should not be dressed'up as'a 'humani- against te raining 21 were vdluntarily
tarian one. 'disinissed. JiSeed Feher, supra;, at 26-240.,

There is nol doubt that some sexual, abuseK And the interest on the other side is also took place in Jordan; ibut there 'is Nno reason
what it usually is when the State seeks to get tb believe it was as' videspread"'asleharged.
a new class of evidence admitted: ,fewer con- A report by the ,Minesota attorney general's
victions of innocent defendants-specifically, office, based on tquiries, conductedby ,thle
in thej spresent context, innocent defen- Mirmesota,'Bureau, ~of Criminal Apprehension
dants accused of particularly heinous Limes. and the Fedral Bureau of investigation,

L 2. A different situation would be presented if the its compelling him to do so, ;'8`ulal call into
defendant sought to call the child. In that event, question-initially, 'at least, and ip'erhaps exclu-
the State's refusal to compel the child to appear, sively-the, scope ,of the defendant's ,Si th
or its insistence upon a procedure such as that Amendment right "to have. compulsory process
set forth in the Maryland statute as a condition of for obtaining witnesses 'in his'F favor.s'

L

L
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concluded that there was an "absence of, to tell hisstory to the jury on closedc

credible testimony and la], lack of television?

1 seisignificant corroboration" to support In the last analysis, however,, this debate i

reinstitution of sex-abuse charges, and "no notan appropriate one. I have no need

credible evidence, of murders." H. Hum-, defend the value of confrontjohs,no because

phrey, Report on Scott County Investi hton the Court has no.authority to question it., t

8, 7 (1985). The report describes 4an investi- V is, not within our charge to speculate that

gation full of well-intentioned techniques em- "where face-to6face confrontation causes g

ployed by the prosecutionteiam.,polce, child nificant emotional' distress in a child wit

protection workers, 'and foster parepts,&that -ness," confrontation might "in fact disserve

distorted and in some cases eenl'coerced the the, Confrontation Clause's truth-seekig

children's recollection.,] C~whldren * inter"' goal." Ante, at 3169. If so, that is a defect

rogated repeatedly, iii some"lca'se~ '~s' a as tin the Constitution-which should be amend

50 times, id., at 9, answers werei uggested H edaby the' procedures provided for such' i

by tellinig the 'Icildren, what itnesses entuality, but cannot be corrected by ju.

had said, id.,; t 11, and children ir, o cial pronouncement that, it is archaic, n
who did not ' first coSmpaiA 'of 'Busee~re ~ trary to '"idespread l belief," and thlus niUD

, I r iiontli u li: and, void. , For good l or bad,, the Sh
separat~~~~d ~ ~ ~ ~ T Amendment r equires confrontation,'anld we

ats9. The repbrt describes ,~ie ~ ' ces are not atliberty to ignqore it. To quote the

as follows: I , ,lj, ' document bone last time ,(for it painlyl,says all

"As children continuedi to~be intepiew~d 'that need ,be said)s "In!laU criminal prose

the lis' 'f accused, citiiensi' ' In" a tions, the accused shall enjoy the right to

number of cases, it wias Ioniy ~r'w'ebs or be 'confronted, with the sbs

months ofh qiestioning thmat euld him" (emphasis added).' M

'admit' therp s abed thm ' ' I , * .

The Court today has applied "interest-bal-
<'l, ,lM lf, ancing" analysis where the text of the Consti-

"In some instances, over a n'period of tution simply doesnot permit jt.. Wearenot

time, the allegations of sexual abuse free to' conduct" a cst-benefit analysis of

turned to stories of mutilations,,,and',even- clear and' explicit constitutional guarantees,

tually homicide." Itdt., at 110X113 P r 11 and then to adjust their meaning'to comport
The , ~ .,ll. with our findings. The Cqurt has convinc-

Thevalue of the onfrontationright in gard- ingly proved that the Maryland, procedure

ing against a child's distorted or coerced ' serves a valid inte and ves the defen-

recollections is dramatically evident with re- dant virtualy eve g the Qonfrontation
l Ig arnte (ve unL

spect to one of.,'the misguidedlinvestigative Clause gi, y t that is, ex-
techniques the report cited: some children cept confrontation). I am persuaded, there-

were told by their foster parents that reunion fore, that the Maryland procedure is virtually

with their real parents would be hastened by constitutionaL Since it is not, however, actu- L
"admission" of their parents' abuse. Id, at ally constitutional, I would affirm the judg-

9. Is it difficult to imagine how unconvincing ment of the Maryland Court of Appeals re-
such a testimonial admission might be to a versing the Judgment of conviction
jury that witnessed the child's delight at
seeing his parents in the courtroom? Or how ' fEkNMISYTEM

devastating it might be if, pursuantto a [
psychiatric evaluation that "trauma would
impair the child's ability to' communicate" in

front of his parents, the child were Ipermitted ' L
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendments to Rule 30

DATE: September 16, 1998

L. Overview of Issue

As a result of a review of local rules several years ago, and at the suggestion of
Judge Stotler (Chair, Standing Committee), the Committee proposed a change to Rule 30
to permit the judge to request the parties to submit their requested instructions at some
time earlier than the close of the evidence. The amendment was published for comment in
1997 and the Committee received six written comments which generally favored the
proposal. At its April 1998 meeting, the Committee was informed that the Civil Rules
Committee was considering an amendment to Civil Rule 51. That amendment would
attempt to clarify the requirements for preserving error regarding the court's instructions.
That memo is attached. (It is not clear at this point whether the Civil Rules Committee
will discuss the Professor Cooper's suggested changes at its upcoming meeting).

During the Committee's discussion in April, several members expressed the view
that instruction errors seem problematic and that an amendment might be appropriate. I
was asked to explore the possibility of including language in Rule 30 that would clarify
what steps counsel must take to preserve error.

HI. An Overview of the Law

The law governing preservation of error vis-a-vis instructions errors, as reflected in
Rule 30, is usually simply stated: In order to preserve error counsel must timely object to
the instructions, either as an objection to an instruction to be given or as to a requested

, instruction not given. See Devitt, et al, FEDtRAL JURY PRACTICE AND INSTRUCTIONS, §
7.03 (West 1992) (citing cases). Assuming that counsel fails to do so, Rule 52 and the
caselaw clearly permit an appellate court to grant relief under the doctrine of "plain error."
Although the general rule seems to be simply stated, caselaw application has apparently
not always been consistent because of issues concerning whether counsel's actions
amounted to a specific "objection." For example, some cases have indicated that
counsel's request for an instruction may be a sufficient means of preserving error if the
trial judge fails to give the instruction as requested. See, e.g., United States v. Lassiter,
819 F.2d 84 (5th Cir. 1987); Sherrod v. Berry, 827 F.2d 195 (7th Cir. 1987) (applying
Rule 5 1). But Rule 30 itself seems clear in its requirement that a specific objection must
be timely made in order to preserve error-both as to instructions given and as to
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instructions not given. Thus, to be on the safe side, if the trial judge fails to give a timely
requested instruction, counsel should specifially object to its omission from the charge.
For the most part, the courts seem to treat instructions errors in civil and criminal cases in
a similar fashion.

ILL Issue Before the Committee L

The question before the Committee is whether to include any new or additional
language in Rule 30 which would address some of the concerns under discussion in the
civil context.

In addressing that issue several points should be considered. First, as they now
stand, Rules 30 and 51 are identical. And in the recent history of rule-making, there has
been an effort to use the same language in all of the Rules, Civil, Criminal, and Appellate,
unless there was a good reason for varying the text.

Second, the major issue sought to be addressed in Civil Rule 51 focuses on K
addressing the issue of plain error, which is not otherwise mentioned in the Civil Rules. In
the Criminal Rules, Rule 52 explicitly recognizes that doctrine for appeals of criminal
cases. Thus, there is probably not a need to reflect that issue in Rule 30. LJ

Third, the proposed language suggested by Professor Cooper to the Civil Rules
Committee would certainly make it clearer in the Rule itself, what steps counsel must take
to preserve error. Whether there is better language to accomplish the same result is
another matter. That would be true even if no explicit reference was made in Rule 52 to
the subject of plain error.

Fourth, this Rule will be considered for restyling in the near future, which might K
result in reorganization of the rule itself.

Fifth, immediate change to this Rule is not critical.

IV. Recommendation

I recommend that the Committee discuss Rule 30 with a view toward instructing
me on whether to coordinate any proposed changes with the Reporter for the Civil Rules
Committee. If that is the view of the Committee, I would propose to work out a draft for
the Committee's consideration at a future meeting, after working with Professor Cooper
and possible similar language for both Rules 30 and 51, or reasons for not using similar
language.

Jo,~~~~~~~
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To: Judge W. Eugene Davis EVIDENCE RUES

Professor David A. Schlueter

From: Judge Alicemarie H. Stotlerk

Re: Overlapping Information from Civil Rules

In reviewing the agenda book for the upcoming Civil Rules meeting, I noted that
they are considering an amendment tQ Civil Rule 51 similar to the amendment to Criminal Rule
30 published for comment last fall. Beyond the question of the timing of the submission of juryL instructions, however, Professor Cooper identifies several other issues that may need to be
addressed if the rule is amended. In light of the similarities between the two rules, I am enclosing
a copy of Professor Cooper's memo on the subject for the consideration of your committee.

Also, John Rabiej may have already forwarded to you the correspondence between
Professors Cooper and Capra on the subject of Civil Rule 44. If not, I have enclosed it now for
your information. As you can see, Criminal Rule 27 may be implicated.

I look forward to seeing you both next month in Washington.

enclosures

cc (all w/o enc.):
Judge Paul V. Niemeyer
Professor Edward H. Cooper
Professor Daniel J. Capra
Mr. John K. Rabiej
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-11 Criminal: Rule 30-

L , , < Rule 51: Requests Before Trial and More

In the wake of its review of local rules, the Ninth Circuit7 Judicial Council has recommended that Civil Rule 51 be amended "to
authorize local rules requiring the' filing' of civil jury
instructions before trial.-" This recommendation raisesat least
three distinct questions. The most obvious is whether it is good
policy to requires that requests for instructions be filed before
trial in some cases or in all cases. If pretrial request deadlines
are desirable, it must be decided whether this matter should be

L confided to local rules or instead should be approached in a
national rule. On,,the face of it, there is no apparent reason to
relegate this matter to local option. It is difficult to imagine7' ,variations in local circumstances that make- this policy more
desirable in some parts of the country but less desirable in other
parts. No more will be said about -this question. The third and
least obvious question is whether a general change in) the Rule 51
request deadline should be the only change proposed for Rule 51.
Rule 51 notoriously "does not say what it means, and does not mean

C what it' says. If -,,some -part of the ^request-objection-review
to c question is to be Aaddressed, -perhaps'-the rule should beapproached

as an integrated whole.

This Memorandum is designed only --to introduce the topic.
There is little reason ';to anticipate time for sufficient
deliberationlat the March,, 1998 Advisory Committeemeeting. Two
questions are 'rposed: Should Rule 51, beapproached at all? If some
Rule 51 changes are' to be,,,studied,' should the -full range of
possibly`"desir'able' changes be, considered?'

h Pretrial Instruction -Requests,

'The first sentence of tRule 51now reads:-

At the closet of the evidence'or at such earlier time
- ' , during trial as 'thec'court reasonably directs, any party
I may fileS written requests that the court instruct ther jury on the law as set forth in'the lreuests.

This 'sentence seems ,to limit the court' s authority to
directing 'that eequests filed before the'close of the evidence be

L filed "during trial," inot before trial. It is difficult to find
anything in the generalitiesof 'Rule 16 that can be read as an
implicit license to direct earlier requests. Local 'rules that
require pretrial ,requests, are at great risk of being held invalid
as inconsistent'with Rule 51.

r [ Three principal advantages seem,, to underlie-,the interest in
pretrial jury Requests. -Pretrial requests willhelp the court if
it wishes t proyide preliminary instructions at the beginning of
the trial. Al: parties will have.a better idea of the instructions
likely to be given, and can shape trial presentations accordingly;
this' advantage w uld be enhanced if the cour", were required to make
at least ,preiminaryrullings zon the, reuests before trial. - The
,, c~ourt will hamore time to consider the requests, particularly if
it, is not re u to make final rulings, beFore trial. There may
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be incidental advantages as well. The competing requests may focus L
the dispute in ways that support renewed consideration of motions
todismiss or for,-summary judgment. The better focusmay instead
suggest that potentially dispositive issues be tried, first, cf.
Rules 16(c),(14) and 50(a), or be designated for separate trial.
Advantages of this sort are most likely to, be realized ,if the
instruction requests are made part of .the pretrial conference
procedure.

" 'The potlential disadvantages of pretrial instruction requests
arise from inabil'ity to -predict\just what l~the evidence will reveal.
In smaller parts, the Oproblem is'that wishful,`parties may request
instructions on lissues that 'wiill not7:u besupported by trial
evdence6. Inlre prteprbe s ~a een wiishful lparties
ynot anticipate all of t ith be supported by
trial evidnce twilntdtoprhibit Irequests ,las luntimely
~hentherNab gbod resnt ail to Ianiticipate the' e-Vidence that [2~~~~g al reason t°L A1t

[supplrts'tt~hterequest.7'

F 'he spil Iti , est wa to accommodate these, Il<conflicting ojlconcerns
4wjuld0U U dbentq rik,,e 'the, limiting language from Rule ,51

At the close of the evidence or at 't-such earlier time
during thc trial as the ,,court, reasonably directs, any F
party , may file written requests,* *L*
The', Commaitte Nte could point to the r~sons that mrjstify

adirection ~that~r' reussb iled' beforre 'trial,' particularly in
complex, cases.m, The rcaution- Alsoshould be pointed out.
One of the cautions might be a reflectiona`on' the meaning of Rule
51's fourth sentence: 'No party may,-assign as error the giving or
the failure to give an instruction unless the party objects thereto
before the jureires toI consider it& verdict * * *e This
sentencedoes mean that it is enough to make. a request for the

firlst tme :iuched a n"bjection,W' oefbre the jury retires. L
The t n he wa to request, and there
is a duyt eLetol f a iey :us is Imade.V

ThdI reason for considering,, Rule 51 injqmore general terms is -'

suggested lby tk~he caut4.onaryk, observation that .might bewritten to
explain 11tthe differencebetween a.,requestand an objection. It is
easy r e a t i d Rule S1, It pcan,,be revised to

convey~~~~m it)e~ae~mre c1,dirly.
,i General Rule 51 Revisi'fon

Rule 51 can be read easily only by those who already know what
it means. .- 'Party who wants an issue covered by instructions must
do both of two things': make a timely'reque and then separately [7
objectI to failure ,to give the request as mae. The cases that
explainf,, ,the need to lrenew the request by b of Iobj ection suggest
that repetitionis needed in part to ensure that the court has not
simply' forgotten' the request or' i'ts lilit elntion to give the
inst'ruction,and in part to show',thecourt ' that it has failed in
its attemupt',,toX giv e the substance' of "a e ested instruction in
better form. [nattempt to address an omi t d'issue by submissions
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to the court after the request deadline fails because it is not an
7 "objection" but an untimely request. Many circuits, moreover,

L recognize a "plaint "Clear," or "fundamental" error doctrine that
allows reversal despite failure to comply with Rule 51. This
doctrine is explicit in the general "plain errors" provision of

L Criminal Rule 52; the contrast between this general provision and
Rule 51 has led some circuits- to reject the plain error doctrine
for civil jury instructions.

Although unlikely,, it also is possible that the formal
requirements of Rule 51 may discourage the timid from making
untimely requests that would be granted if made. Requests framedL , as objections may well be given, despite the risk that tardy
requests will seduce the court into error, confuse the jury, or at
least unduly emphasize one issue.

Present Rule S1 is set out as a prelude to a revised draft,
adding only numbers to indicate the points at which distinctr thoughts emerge in the text:

El: Requests] At the close of the evidence or at such
earlier time during the trial as the court reasonably
directs, any party may file written requests that the
court instruct, the jury on the law as set forth in the
requests.,,The court -shall inform counsel of its proposed

C action upon the requests prior to their arguments to the
'jury. 2-.: Instructions] The court, at its election, may
instruct the jury before or after argument, or both. (3:
Objections] No party may assign as error the giving or
the failure to give an instruction unless that party
objects thereto before the jury -retiresL to consider its
verdict, stating distinctly the matter objected to and
the grouds of -the objection. Opportunity shall be given
to make the objection out of the hearing of the jury.

7 The following draft Rule 51 is only an approximation that
suggests many of the -issues that might be addressed by a
comprehensive attempt to-adopt a rule that better guides parties
and courts:

L
i T

L
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Rule 51. Instructions to Jury: Objection -

(a) Requests. -A party may file written requests that the court

instruct the jury on the law,"as set forth in the requests at

the close of the evidence or at an earlier reasonable time

directed +b the,,court. The court must inform the parties of

its proposed action on ..the requests before jury arguments.

The court may, in ;its discretion, permit an untimely' request

(to be] made at any time before the jury retires htoconsider Li

its verdict.

(b) Objections. A party may object to an instruction or'the failure

to give an instruction before the jury retires to co sider its r
C~~~~~~~~~~~~

verdict, stating distinctly the matter objected-' to, and the

grounds of the objection. Opportunity must be lgiven to make r
the objection out of the jury's hearing.

(c) Instructions. The court may instruct the jury at any time after L
trial begins. Final instructions must be given to the jury
before or after argument, or both.

(d) Forfeiture; plain error

(1) -'A party may'not assign'as error a mistake in an

instruction actually made unless the party made a proper

objection under subdivision (b).

(2)f A party may not assign as error a failure to give an

instruction unless the party made a proper request under

subdivision (a), and - unless the court made it clear

that the request had been considered and rejected - also

made a proper objection under subdivision (b).

(3) A court may set aside a jury verdict feor error in the'

instructions that has not been preserved as required by

paragraphs (1) or (2), taking account of the obviousness

of the error, the importance of the error, the costs of

correcting the error, and the importance of the action to
nonparties.

U1
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[ Cmni ttee Note

Rule 51 is revised to capture many of the interpretations that
have emerged in practice. The revisions in text will make uniform
the conclusions reached by a majority of decisions on each point.

Requests. Subdivision (a) governs requests. Apart from the
7 plainerror doctrine recognized in subdivision (d) (3), a court is

not obliged to instruct the jury on issues raised by the evidence
unless a party requests an instruction. The revised rule

C 4 recognizes the court's authority to direct that requests be
L submitted before trial. Particularly in, complex cases, pretrial

requests can help the parties Iprepare for trial. .In addition,
,pretrial requests may, focus 'the case 'in ways that invite
reconsideration of motions to dismiss or for summary judgment.
Trial also may be shaped byssevering some matters for separate
trial, or by directing' that trial begin with issues that may
warrant disposition by judgment as a matter of law;'see Rules

L .16(c) (14) and So(a). The rule permits the court to further support
these purposes by informing the parties of its action on their
irequests before trial. It seems likely, that the deadline for
pretrial requests will often be connected to a final pretrial
conference.

The risk in directing a pretrial request deadline is that
unanticipated trial evidence may raise new issues or reshape issues
the parties' thought they had understood. The need for a pretrial
request deadline may not be great in an action that involves well-
settled'law that is familiar to the court. Courts should avoid a
routine practice of directing'pretrial requests.

L . IUntimely requests are often accepted,:at times by acting on an
objectionwito the failure to give, an instruction on an issue that
was not, _framed by"'a timely request. 'The revised rule expressly
recognizes thelcourt's discretion to act onan untimely request.
The iopsit'A impprtant consideration in exercising discretion is the
importance of the issue to the case - the`closer the issue lies to
the h'pain error thatrwould be recognized under subdivision
(d) ')(3),,ithe better the reason to give an instruction. The cogency
of the ,reason for failing to make a timely request also should be
conside red the -earlier the. requesti, deadline, the more likely it

L is "that" !!!gooda reason will appear for failing,,to, recognize an
impor'talnt ~issuer~. +4Courts also',must remain wary,, ,however, of the
risks, posed by tardy requests. Hurried action in the closing

L minutes, of , trial may invite error. A jury may ,be confused by a
tardy Jiiis ruction made after the main body of instructions, and in
akniyvent may-be misled to focus undue ittention on the issues

L iisolateed and emphasiized by a tardy instruction.i '

Obj ectiozis. No change is intended:`in Loathe ,requirements for
making obj ections.

Iz tructions. Subdivision (c) expressly authorizes preliminary
instructions at the beginning of the trial, a device that may be a
helpful aid to ithe jury. In cases of unusual length or complexity,
interim' instructions also may be made during the course of trial.
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Forfeiture and plain error. Many cases hold that a proper
request for a jury instruction is not alone enough to preserve the
right to appeal failure to give the instruction. The request must
.be renewed by objection. An objection, on the other hand, is
sufficient only as to matters actually stated in the instructions.
Even if framed as an objection, a request to include matter'omitted
from the instructions is just that,ra request, 'and is untimely
after theclose of' the evidence. This doctrine is appropriate when
the court"'may not'havesufficiently focused on, the request, or may
believe that the request has''been granted in substance although in
different words. This~ doctrine m[ay, also, prove-a tra fo the

unway wo,~f 4 toaddan bbjection a4ftr Ithe or has3 made it
.~ ~~~~~~~~~ 4

cle'ar, that !~Ithe request b'haa' been c an r o the
merits. The authority torcon an, untimely trev'et despit a
faip res j tn obj et, is esdeihied inexptoa sudvsi The Subdition o

these decisons'. s tat a ititcurt iisowsla si'tllonth

(d) (2) establishe at y wo, review the tfail to grant a
e im ly requesta eit[, i. faiaure- tiadd an o ctin w the

Court has 4 ad ar ts cnsideratin and rLejtein f the V

Many circuits have recognized the power to review errors not
preserved' under Rule 51 in exceptional cases. The foundation, of
these 'decisions''c is that a district court owes ̀ a, dy to the

ariesu , to tp he law, and to the jury toe give L correctritr, ctions
on the i fundamental elements of an action. This iduty i e nd by Li
at lea st the or factors enumerated ins 3Viv

t'~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ -1' .

Trhe obvi ousness of the error reduces the need re on the 7
parties t h lpsthe court with the law, and 'aLoerson society's
obligato oprovide a reasonably lere jde1 biuness
taurntasnotontly on lhow well of the law is settled butJJ~my how
f'oarmieaas we particular i area pof lawby should he'itnotIt atdges.
'Clgoearlyet cttier butpexotic law oftena desl a" Aobvious
error. I fIl [ . 1 .I

The, il~importance of ,the error-must ~iibe measured h1le h
issue, ply ilthe;,specific case; what, i udmna oln case
may 1~ ~e ipheal, in another. . Imp Fa1c sineedeto
obviousne"s =hemot --obvious,~ examl inovs!a, htwas L

clearl ~ e h'at ,the time of th is ct onyto be

F ~~overruled b th itimne, of appeal". 1I~

irte'o k, _or gan~rrae, affeted ba, v~ety of
factors. rrctig, n [[rE! aV

orinarily new , ria1 mutbaadf~sons,
ordiamistrctin error, at Ithe fi.r'st, ~tz'a cted

for he scon 1~j witoutsignif icaint, ct. ARu[ vrdict
mayb naecrrtinwtotfurther proceedings

In 'a case, that seems close to the fundamet1, ero lne

account as1aibetaken of the impactika'! verdic may have on
nonparties1.5, Cunoexmle's are provided by ac[~sthat attack
governments ai~ so private discriminationl. §
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MEMO TO: Members, Criminal Rules Advisory Committee

L FROM: Professor David A. Schlueter, Reporter

RE: Proposed Amendments to Rule 30
L

DATE: March 24, 1998

The Committee received only six comments on the proposed change to Rule 30,
which would permit the trial court to require the parties to file their requests for

LI instructions before the trial starts. Under the current rule that practice is not permitted.
The majority of those commenting support the change. A summary of the comments
received is attached, along with a copy of the published rule.

The NADCL opposes the change, largely because in a criminal case the defendant
could be required to reveal the theory of his or her case before the trial actually starts,
which would give the government another unfair advantage. It proposes that the rule be
redrafted to state that a criminal defendant may not be required to submit its proposed
instructions until after the government has rested, and that in any event, the defense should
have the absolute right to submit additional requests after both sides have rested. The
current rule, however, already permits to some extent what the NADCL fears. Under theL present rule, a trial judge in a criminal case could require the prosecution and defense to
file their requested instructions as soon as the trial commences, e.g. in the middle of the
government's case.

I
Also attached is a copy of correspondence from Judge Stotler who notes that in

addition to the timing issues addressed in the proposed amendment, there may be otherL issues--identified by the Civil Rules Committee in its consideration of similar amendments
to Civil Rule 51--which may arise with regard to Rule 30. Those materials raise some of
the issues discussed at earlier meetings on the proposed amendment to Rule 31, i.e., some

L of the advantages and disadvantages of requiring pretrial submission of issues. Of course,
the point raised by the NADCL concerning the defendant in a criminal case do not arise as
such in the civil setting where pretrial discovery and pleadings practice has probably given
both sides a good idea what the case will be about. In complex criminal cases,. where
such notice is not normally required there may be even a greater benefit for the court to
see what the government and defense will be arguing and thus better inform the trial court
what the evidence is likely to show. The other issues raised the materials seem to focus on
preservation of error issues vis a vis requests and objections to instructions-an issue not

L addressed at all in the currently proposed amendments to Rule 30.

L
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Rule 30. Instructions

U - 1 Any party may request in writing that the court

L - 2 instruct the jury on the law as specified in the request. The

r 3 request may be made At At the close of the evidencesor at

4 such ny earlier time that s the court reasonably directs -my

,, 5 lty may i1c vuitkItu =quists fiat dfie coImt firftit theju'y

6 on tliM., law as set fort 'it Ac Lequestr. At the same timesa

7 copy of the request shall be furnished to all other parties.

Li 8 _p__f sudh e s shd! be_ f mmi sh d to apl

L 9 Before closing arguments. the 4he court shall inform counsel

l 10 of its proposed action on the requests upon the req t pr

11 Lu to Chic aLgUintS to fi=juiy. The court may instruct the jury

12 before or after the arguments are completed, or at both times.

13 No party may appeal fromassig ror any portion of the

_ 14 charge or from anything omitted, omission thefiom unless

15 that party objects thro before the jury retires to consider its

16 verdict and stes-statid distinctly the matter to which

127 objection is made that party objects and the grounds forofthe

18 objection. An opportuity must epportluity-shaH be given to

19 object m a d jcimoutoftheji=!yJhearingofte-jury

20 and, on request of any- pty, out of the iJM's presence-of-

L. 21

L



COMMITTEE NOTE Li
The amendment addresses the timing of requests for

instructions. As currently writte the trial court may not direct the,
parties to file such requests before tral without violating Rules 30 I
and 57. While the amendment falls short of requiring all requests to
be made before trial in all cases, the amendment now permits a court

to do so in a particular case or as a matter of local practice under local
rules promulgated under Rule 57 '
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L MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor David A. Schlueter, Reporter

RE: Rule 32; Report of Subcommittee on Proposal to Adopt Rule
Governing Release of Probation, Pretrial and Presentence
Records and Reports

DATE: September 15, 1998

h In July 1998, Judge Davis appointed a subcommittee (Judge Brooks, chair,
Chief Justice Wathen, Mr. Pauley, Ms. Harkenrider, and Mr. Martin) to study a
proposal from the Criminal Law Committee regarding the adoption of a local rule
to deal with the issue of release of presentence and related reports. The report of
that subcommittee is attached. Also attached are materials from the General
Counsel's office and the Criminal Law Committee.

This matter will be on the agenda for the October meeting in Maine.

L
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MEMORANDUM <

L TO: Judge W. Eugene Davis

''FROM: 'Judge D. Brooks Smith

RE: Subcommittee on Confidentiality of Pretrial Services

DATE: September 11, 1998

In July, you asked that I chair a subcommittee to consider whether the Criminal Rules
Committee should publish a rule governing the disclosure of probation, pretrial and presentence
records and reports'. You also named Chief Justice Wathen, Roger Pauley, Mary Harkenrider and
Henry Martin to serve on the'subcommittee.

Apparently, this issue was first raised with the Criminal Law Committee by the Associate
General Counsel of the Administrative Office because of the frequent requests made to pretrial
services and probation officers for production of pretrial services, presentence and supervision

L information -- information generally regarded as'confidential. According to the Associate General
Counsel,

L [t]he Office of General Counsel receives several requests a week
dealing with these requests and is glad to provide assistance, but the

7 lack of an established procedure causes confusion and results in a
L great deal of unnecessary effort on the part of the probation officer,

the United States Attorney's Office, which is often asked to assist the
LL probation office, and, ultimately, the court.'

C1 The Associate General Counsel has drafted a proposed uniform local rule to submit to district
, courts for adoption. This prompted you and our committee to consider whether a national rule

would be more appropriate. Accordingly, our subcommittee was asked to consider whether the full
committee should consider adopting a national rule governing disclosure of presentence reports andL related records, and to draft a proposed rule if we concluded that the subject warranted further
consideration.

Our subcommittee conducted a telephone conference on August 24. The consensus of our
membership was that there is not presently a need for a national rule.

During our discussion, most of us questioned how a national rule could be fashioned to
Adequately address the variety of ways these requests are raised with district courts. Roger Pauley

L
o.
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stated that the Department of Justice does not have a position on this issue, and that he is "not
persuaded a national rule is needed." Mary Harkenrider similarly noted that she was "unclear that
we're ready for a national rule]." L

Chief Justice Wathen emphasized that the real decision is a discretionary call by the district
judge and that the procedure should be left "the way it is." Henry Martin likewise stated his belief I
that a rule is unnecessary.

The subcommittee suggested that I contact Judge Kazen, chair of the Criminal Law
Committee, to solicit his views on the need for rule-making. I did so on September 4, and during
our conversation, Judge Kazen made clear his "skepticism" concerning the need for a national rule
governing disclosure.

Our subcommittee conducted no legal research on this issue beyond what was provided for 7
us in the memoranda from the Associate General Counsel. It should also be pointed out that Roger
Pauley had received, as of the date of our telephone conference, very few replies from U. S.
Attorneys and others in response to his own inquiry on this subject.

If you wish for, us to conduct a broader inquiry into the experience of district judges,
prosecutors, defense counsel and probation officers with issues of disclosure concerning probation,
pretrial and presentence records, we will be pleased to do so. As of this date, however, our
consensus recommendation is that no further action need be taken on this issue by the full
committee.,U

cc: Honorable Daniel E. Wathen L

Roger A. Pauley, Esquire
Mary Frances Harkenrider, Esquire
Henry A. Martin, Esquire
Professor David A. Schlueter

2



LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
Director

UNIT~lUED STATES COURTS JOHN K. RABIEJ
CLARENCE A LEE, JR. Chief

Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

July 1, 1998

MEMORANDUM TO JUDGE W. EUGENE DAVIS AND PROFESSOR DAVID A.
SCHLUETER

SUBJECT: Disclosure of Presentence Report

For your information, I am sending to you materials from David Adair of the AO's
General Counsel office on the disclosure of presentence investigation reports. David provides
staff assistance to the Committee on Criminal Law and was tasked by that committee to prepare a
model local rule governing the disclosure of probation, pretrial, and presentence records and
reports. The Criminal Law Committee later decided to defer further consideration of the issue-
until the Advisory Committee on Criminal Rules evaluated the advisability of recommending a
national rule.

Dave had completed extensive research into this issue before the committee decided to
defer further consideration pending the advisory committee's consideration. His attached
memorandum is comprehensive, and it will be helpful in our review of this issue.

John K. Rabiej

Attachments

cc: Peter G. McCabe, Secretary (with attach.)
David N. Adair, Esquire (without attach.)

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS
Memorandum

L.

DATE: June 17, 1998

K FROM: David N. Adair, Jr. Associate General Counsel

SUBJECT: Confidentiality of Pretrial Services, Presentence, and Supervision Information

TO: John RabieJ, Chief, Rules Committee Support Office

I understand that the Advisory Committee on the Federal Rules of Criminal ProcedureL is interested in considering a rule on the confidentiality of pretrial services, presentence and
probation and supervised release information. As you know, I had done some work on a

7 model local rule on the issue for the Judicial Conference Committee on Criminal Law.
I Ultimately, because of the interest of the Advisory Committee, the materials I prepared were

not submitted to the Criminal Law Committee. I am sending some of these materials to you in
case they may be helpful to the Advisory Committee.

Li
It is the view of this office that, in general, presentence investigation reports and

information gathered in the course of probation or supervised release supervision are generally
L regarded as confidential unless disclosure is required by statute, rule, or administrative

guidelines, or is specifically authorized by the court. (Pretrial services information is also
If specifically protected from disclosure by regulations promulgated by the Director of the

L Administrative Office under the authority of 18 U.S.C. § 3153(c).) I have attached a more
thorough discussion of the law on this issue.

* Nonetheless, requests for such documents and information either by subpoena or
informal request are a common occurrence. These requests come from both state and federal
courts, but mostly from state courts, and they come in connection with both criminal and civil
proceedings. The Office of General Counsel receives several requests a week dealing with
these requests and is glad to provide assistance, but the lack of an established procedure causes
confusion and results in a great deal of unnecessary effort on the part of the probation officer,
the United States Attorney's office, which is often asked to assist the probation office, and,

K ultimately, the court.

The existence of an established and recognized procedure would make the entire
exercise more predictable and efficient. The existence of a number of local rules on the
subject indicates interest in such a procedure. About half of the district courts have -
promulgated local rules or orders that deal with the confidentiality of these records, and about

Kv one-third have promulgated procedures that govern the disclosure of these records. I have

vl



Confidentiality of Pretrial Services, Presentence
and Supervision Information Page 2

prepared a table of those local rules, which I attach. The fact that the majority of these rules
were enacted relatively recently suggests that the interest is current and, perhaps, increasing.

Two rules, that I drafted as model local rules, are attached. The first is a short form L
model rule and an explanation of the rule's provisions. Though there are advantages in
brevity, the short form leaves a number of issues unresolved that presumably would have to be
resolved on a case by case basis. The second is a more comprehensive model rule, together
with an explanation of its provisionss.

I hope you find these materials of assistance. Please advise if you have any questions -

or comments. Of course, I would be happy to talk with David Schluetter if he has any
questions.

4 Attachments
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CONFIDENTIALITY OF PRESENTENCE, PROBATION
AND SUPERVISED RELEASE INFORMATION

It is the position of the Office of the General Counsel of the Administrative Office that
presentence, probation or supervised release information is confidential and may be disclosed
only (1) if authorization to disclose such information has been granted by the respective
sentencing court at its discretion, (2) if a court determines that a compelling need for disclosure
has been demonstrated, or (3) if there exists explicit authority to disclose such information.

With regard to presentence reports, F. R. Crim. P. 32(c) providesifor the disclosure of
the presentence report to the defendant, the defendant's counsel, and the attorney for the
Government. The rule does not specifically proscribe other disclosure, but a number of courts
have determined that the purpose and function of the presentence report requires that it be
confidential. The case law clearly establishes that concern for confidentiality permeates Rule
32 and its history and that, therefore, presentence information constitutes-confidential court
records, not publicrecords.'

In order to bee of greatest assistance to the court, the report should be as
complete as possible, containing "[all objective information which is significant
to the decision-making process." To this end, the report is designed to

L describe . .. the defendant's character and personality, evaluate .
. . his or her problems and needs, help . .. the reader
understand the world in which the defendant lives, reveal . . .,the
nature of his or her relationships with people, and disclose those
factors that underlie the defendant's specific offense and conduct
in general.

[Administrative Office of the United States Courts, The Presentence
Investigation Report 1 (Publication 105, 1978)].

L ... .,, ,\ .', ......................... -,

In order to ensure the availability of as much information as possible to assist in
sentencing, the courts have generally determined that presentencing reports

Li should be held confidential.

United States v. Charmer Industries. Inc., 711 F.2d 1164, 1170 (2d Cir. 1983).

L., ,
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In addition, the presentence report contains a great deal of information from a variety
of sources. Pursuant'to statute, "[n]ollimitation shall be placed on the information concerning
the background, character, and conduct of a person convicted of an offense which a court of L'
the United States may receive and consider for the purpose of imposing an appropriate
sentence." 18$U.,S C. § 3661. ,^,,The restrictions of the rules of evidence may not apply to such
information. 4Se F.e SR. Evid. 1 10l(d)(3)., ,The disclosure of such information to third parties L
unaware ,of the nature of theinformation could lead top misunderstanding that lcouldunfairly
prejudice the isubject of the repor or pothers contribuntg to it.,! ',

Accordingly, all courts that have considered the issue have held that presentence reports
are discloseable'to thirdparties onllylwith the, c ent of the ,sentencingcourt, upon"
demonstrati nifia, pelig~nee, orpursuanitto a st atuteor rule. See, United States v.
Charmer industieAni, supra; United States v.,l Trevino, 89 F.3d 187(4thl Cir. 1996);
United GsvaesMoore;, 949 F.2,d68dl2dCir. 1V991); Unite Sesv. Martinello, 556rF.2d
1215, CIj F1h (p er criam) UnitedStats v.Dingle, 546 F.2d 1378, 1380-81 4
(10di 5 1 , United Statee vhrCanniff,975), r den. 423
U.S. 109(96) lmted States, v. Wle,41F223,38(ti Ceir.), trLden.; 41~5 U.S.
990 (1974); Unite States v. Faucett, F. Supp. _, 198 WL 15655 (S.D.WVa. 1998);
United State v L,1 p.1061,6 3-64 (ED.Ky. 1970); Hancock Brothers.
Inc. v. iJroneds 4 93 *+j[[[lupp. 1l229' 233,(.D. Cal. 1968);,DUnited States v. Greathouse, 188 F. L
Supp. 765, 706(M.DAla. 1960); ,Unted Stats v. Durham, 181t F. Supp. 503(D.D.C.
1960). U

The confidentiality of information collected or received by probation officers in the
course of supervising" individuals under probation or supervised release is not so clearly
established. Nonetheless, the reasons for confidentiality of this kind of information are as
compelling as those, for confidentiality of presentence 'information. In order to obtain complete
information to assure that supervisees are complying with the conditions imposed by the court,
in order to monitor supervisees' activities to determine if modification of conditions should be L
recommended to the court, and in order to better assist in the rehabilitation of supervisees,
probation officers and, ultimately, the court, need the most complete information possible.
This is only possible, if the supervisees and other sources of information are assured of some L
measure of confidentiality, with respect to their communications to probation officers.
Although there are fe~v reported cases directly on point, courts that have considered the issue
have uniformly determined that access to these records by third parties should be limited by L
confidentiality concerns similar to those that apply to presentence reports. See eg.e,
United States v. Oberle,i , F.3d _, 1998, WVL 78015 (10th Cir. d1998); United&States v. $2.500
in United States urrency, 689 F.2d 10, 16 (2d Cir. 1982); In re Subpoena and Order
Directing Probation Officer to Produce Records, 737 F. Supp. 30 (W.D.N.C. 1990); In the
Matter of an Application for Disclosure of the Records of Probation Investigation and
Supervision, 699 F. Supp. 463 (S.D.N.Y. 1988).

L

2

L



This principle of confidentiality and instructions to probation officers regarding the

maintenance of confidentiality are clearly set out in the Probation Manual, Guide to Judiciaryv
Lb Policies and Procedures, Vol. X, Chapt. II(E)(4) (presentence information) and Chapt. IV(D)

(supervision information); Administrative Office of the United States Courts, The Presentence
Investigation Report 2-3, 17-18 (Publication 105, 1984); and Administrative Office of the
United States Courts, Presentence Investigation Reports Under the Sentencing Reform Act of
1984 11-13 (Publication 107, 1988).

Probation officers have been granted discretion to disclose presentence, probation, and
supervised release information in certain limited circumstances. The disclosure of the
presentence report to the defendant, counsel for the defendant and the attorney for the
Government pursuant to F. R.' Crim. P. 32(c)(3) and 18 U.S.C. § 3552(d), of course, is one
such circumstance. In addition, probation officers may disclose such information when
necessary to warn a third party of a reasonably foreseeable risk presented by a probationer or
supervised releasee under an officer's supervision. Guide to Judiciary Policies and
Procedures, Vol. X, (Probation Manual) Chapt. IV(D)(3).

Finally, under -certain circumstances, probation officers may disclose limited
information to other law enforcement agencies when ;such disclosure is necessary to enable the
agency to assist the probation officer in monitoring the conduct of the supervisee. For
example, in order to determine if a white collar offender is engaged in sophisticated income tax
fraud, the supervising officer may be required to, consult with the Internal Revenue Service.
Such consultation might require that the officer share certain information that would otherwise
be confidential. See Administrative Office of the United States Courts, The Supervision
Process 36 (Publication 106, 1983). Investigatory disclosures of the information by probation
officers ma le in furtherance of their official duties of investigating a probationer's background
or conduct, lwor of keeping the sentencing court informed of possible probation violations,
would not vitiate lthe privileged character of such information,, for every other p'urose, just as a

L.1 person's Fifth Amendment privilege is not waived if self-incriminating information is divulged
in another proceeding for a different purpose. See Melson v. Said, 402 F.2d 653, 655 (D.C.
Cir. 1968) (self-incriminating statements by parolee made at a parole revocation hearing may

L, not be used against him in a subsequent criminal trial).

In light of the abovel principles, the confidentiality of presentence information has been
protected from disclosure by court process, and production of the presentence report may not
be compelled except under the most extraordinary circumstances. For example, the report is
not producible under the Jencks Act, the Brady v. Maryland rule, nor must it be disclosed by
the court' uder te provisions of the Freedom of Information' Act (FOIA).'i Trevino, supra.,
Moore, i ; U nited States'v. Trevino, 556 F.2d 1265, tIg. denied, 562 F.2d 1258 (5th Cir.
1977); Dng, s i, 546 F.2d at 1380-81; Canniff, pra, 521 F.2d at 573. See also Cook v.
Wi ll ,0 0 F.2d 885,F 885- 86 (10th Cir. 1968) presentence report not subect to Brady

2dir (Pll s II 1 1 3

f ~~~~~~~~~~~~~~~3

L_



nqbF

or FOIA).* Likewise, probation officers' files and records collected in the course of preparing
the presentence report are not subject to discovery by counsel. United States v. Sherlin, 67
F.3d 1208, 1217 (6th Cir. 1995); United States v. Jackson, 978 F.2d 903 (5th Cir. 1992), cert.
denied, _ U.S. _, 113 S.Ct. 2429 (1993); United States v. Zavala, 839 F.2d'523 (9th Cir.),
cert. denied, 488 U.S. 831 (1988); United States v. Walker, 491 F.2d 236 (9th Cir. 1974);
United States v. Ward, 609 F. Suppi. 169 (N.D. Ohio 1993). See also Adair, "Looking at the
Law," 86 Federal Probation (Sept. 1993)

The compelled disclosure of presentence information may be justified only under LA'

circumstances similar to those Justifying disclosure of grand jury materials. See g.g. United
States v. Charmer Industries. Inc. s*, 711 F.2d at 1174, and United States v. Boesky, 674
F. Supp. 1128 (S.D.N.Y. 1987). Courts have determined that three factors are relevant to a
determination that such records' be disclosed: (1) in a criminal trial, if the subpoenaed
informatiodnis material and exculpatory (earing on the defendant's innocence)', it must be
disclosed, cf. 1United States' v. Figurski, 545 F.2d 389, 391-92 (4th Cir. 1976) (disclosure
request by third party in a criminal prosecution denied as immaterial), Charmer Industries.
Inc., supra, 711 F.2d at 1172-1176, and Hancock, sura, 293 F. Supp. at 1233 (disclosure
requests by third partes gin civil suits denied); (2) if the defendant desires an opportunity to
refute derogatory material whichgmi ht adversely affect his sentence, disclosure is mandatory,
Hancocksupra; i293l F. Supp Iat 1232 disclosure at sentencing is now mandatory under F. R.
Crim. P 323)(A); (3)P if th Feral courtconcludes that disclosure of the subpoenaed
informati is lnecessry to "me ids 'of justice," confidentiality, at the court!s discretion,
ma'y be'D C'bigdl~Figurski, , 'Hacck, supra. Consistent with the concept of "ends of
justice, ', aicuI xercises i n to release information in the possession of the
probation offrhkhi th i ; f letth person about whom the information is maintained.
Usually The cetft idieidiia shoud be obtained. See Hancock, r, 293 F. Supp. at
1233. A cavlaato ! Fhrd sdiatois'that where the inforbmation may be available by
another mpantdslo We shoi~ild be denied, since mere convenience would be served by
releae of teinformation~l Chrr ndustrieK Inc., 711 F.2d at1-179.

Given, probation, and supervised release information
established by, case law and polc, probat'in' offis have limited discretion to disclose suchL
information. The cort, as the entity for whom the information is collected and as the
employer of th&gofficr, rectas te' autrit to p it or deny release of that information. See K

tl,~, 111 ' E ' 1,,, 111,jll l t~ llt'l i a; A- i" 1.

*The Supreme Court has held tha vo'nce eteport has been lent to the United States Parole
Commission o the, United States Burel of Prisons, it is an agency document under the
provisions of le |Freedom of W on At. ,5 U.S.C. §§ 551(1)(B) and 552(f). Julian v.
United StatesZDepartment of Justice, 486 U.S. 1 (1988). In that case, the PODLA request was
made by the sject of the report.1 The Supreme Court did not indicate whether ithe report
would be discloseable to third parties under the FOIA, but in my view it is likely that the
"privacy" or "investigatory records" exemptions (5 U.S.C. § 552(b)(6) or (7)) of the-FQIA
would apply to such requests.

4
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e~g ?United States ex rel. Touhy v. Ragen, 340 U.S. 462, 467-68 (1951). Though the J
Judiciary has not adopted "Touhy" regulations which set out specific procedures governing the
disclosure of information, the principle of Touhy nonetheless applies and the courts have held
that a probation officer must be authorized by the court in order to release information from
the presentence report or supervision files to the third parties. United States v. Charmer
Industries. Inc., supra, 711 F.2d at 1176-1177. In United States v. Huckaby, 43 F.3d 135,
(5th Cir. 1995), the court held that, although the presentence report should normally remain
confidential after the sentencing hearing, the district court could release the presentence report
to the public if the disclosure outweighed the purposes of confidentiality. Even then, however,
the disclosure should be as limited as possible.

Generally, the court to which the information belongs, the sentencing court, should
waive the information's confidentiality. Accordingly, a determination by a Federal court as to

C whether a probation officer should submit to legal process should be governed by the
sentencing court's order where such an order has been issued. See Figurski, supra, 545 F.2d
at 392.

If the person seeking disclosure alleges that the presentence report or probation officer
files contain exculpatory or impeachment evidence that is material on the issue of defendant's

V innocence in a criminal trial, the court should examine material in camera to determine if it
meets the tests for compelled disclosure noted above. The Fourth Circuit has recently
established a sensible rule on the procedure and the grounds necessary for disclosure. The
defendant must clearly specify the information contained in the report that the defendant
expects will reveal exculpatory or impeachment evidence. Only if the defendant plainly
articulates how the information contained in the report will be both material and favorable to
the defense, must the court examine the report in camera to determine if there is such
information. The court's determination is reviewable only for abuse of discretion.
United States v. Trevino, supra.. See also, United States v. Moore, supra; United States v.
Figurski, 545 at 391-392 (4th Cir. 1976); United States v. Anderson, 724 F.2d 596, 598-599
(7th Cir. 1984); United States v. DeVore, 839 F.2d 1330, 1332-1333 (8th Cir. 1988).

Often, a request or subpoena for probation or supervised release information comes
from a state court. Where a submission to state legal process by the probation officer would

V violate the valid orders of his or her Federal superior, the Supremacy Clause bars the state
L from compelling such an appearance. If the sentencing court has reviewed the request or

subpoena and decided that the information should not be disclosed, the Federal court's
proscription of an officer from testifying or producing records relating to the subject of a

L. presentence or probation report renders the state process an interference in the officer's official
duties and an undue hardship.

The consensus regarding the confidentiality of the presentence report was challenged in
United States v. Schluette, 842 F.2d 1574 (9th Cir. 1988). In that case, the Ninth Circuit
permitted a newspaper to obtain a presentence report under circumstances in which the subject
of that report was deceased. Shortly after Schluette was decided, however, the SeventhiCircuit

L.5
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refused to follow that case in connection with another request by a newspaper to obtain access
to a presentence report. In United States v. Corbett, 879 F.2d 224 (7th Cir. 1989), the court
relied upon the traditional analysis protecting the presentence,,report from disclosures except ,
under circumstances similar to those that would require disclosure of grand jury materials.

Only where a compelling, particularized need for disciosuje is shown should theit,, Flt,,f,
district* curt'disclose thereport; even then, ihowever, the court should limit
disclosure to ,th, ose portions of the report whi re directly relevant to the -
demonstred neped. !Feuthr, thrpughout ~thisinquiry the icout must be sensitive', -

not only to the interests in confidentiality of te p aticlar repor, utalso tothe d¢0'

possible effects of disclosure in any particilar case.

879 F.2d lat 239.'Aordily, we believe' t the Schluette decision is limitedby "its facts
and, to the extent it h ,ay impactw dht impact sihold be limited to the Ninth Circuit.

Prepared by L
David N. Adair,' Jr.
Associate General Counsel
March 18, 1998
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References on the Confidentiality of Probation and Pretrial Services Information

Court Regulations and Policies:

Guide to Judiciary Policies and Procedures, Vol. X (Probation Manual), Chapter II(E)
- Presentence Information.

Guide to Judiciary Policies and Procedures, Vol. X (Probation Manual), Chapter
IV(D) - Releasing File Information (Probation Supervision Information), pp. 31-40.
Note: Includes Chapter IV(D)(1)(E), p. 34 - Requests by Subpoena.

Guide to Judiciary Policies and Procedures, Vol. XII (Pretrial Services Manual),
Chapter III - Confidentiality of Pretrial Services Information, Parts A & B, pp. 1-8.

The Presentence Investigation Report (Publication 105, Administrative Office of the
U.S. Courts, 1984), pp. 2-3, 17-18.

Presentence Investigation Reports Under the Sentencing Reform Act of 1984
(Publication 107, Administrative Office of the U.S. Courts, 1988), pp. 11-13.

Drug Aftercare Regulations:

L. Code of Federal Regulations Title 42, Part 2.

Guide to Judiciary Policies and Procedures, Vol. X, Chapter X(I) - Confidentiality of
Substance Abuse Patient Records, pp. 55-67.

Articles:

"FOIA Presentence Report Disclosure," David N. Adair, Jr., Looking at the Law,
Federal Probation, September, 1988, pp. 77-81.

"Discovery of Probation Officer Files, " David N. Adair Jr., Looking at the Law,
Federal Probation, September, 1993.

"Confidentiality of Presentence, Probation and Supervised Release Information,"
monograph by David N. Adair, Jr., August, 1996. Earlier version printed in two parts
in News and Views, August 29, 1994 and September 12, 1994.

"The Confidentiality of Presentence Reports of Accomplice Witnesses When They are
Requested as Brady Material or Jencks Statements," Catharine Goodwin, News and
Views, June 3, 1996.
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V.
LOCAL RULES DEALING WITH

CONFIDENTIALITY OF PRETRIAL SERVICES
AND PROBATION RECORDS

DISTRICT RULE DATE' RECORDS PROCEDURE FORI
_____ _ , !, R COVERED DISCLOSURE?

Ala., M.D. Cr. Rule 32.1 1/1/98,, ',,PSR & Prob. Yes

Alaska Cr. Rule 3.4 5/4193 PSRk& Prob.' Yes;

Arizona Rule 4.8 1/12/95 PSR & Prob., Yes

Cal., N.D. Cr. Rule 32-7 9/1/96 PSR & Prob. YesL ,

Cal., E.D. Cr.R '32-461 4/15/97 P,1l PSR & Prob., Yes

Cal., C.D. Cr. Rule 10 12/1/93 PSR & Prob. No
.~ ~~~~~r Rue9I//

Connecticut Cr. Rule 9 6/1/95 PSR No

Fla., N.D. Rule 88.1 4/1/95, PSR & Prob. Yes

Fla., M.D. Rule 4.12 2/1/95 PSR Yes

Rule 4.19 3/1/91 PTS -Yes

Fla., S.D. Rule 88.8 12/1/94 PSR 'No

Ga., N.D. Cr. Rule 32.1 4/15/97 PSR No'

Lt,. Ga., M.D. Cr. Rule 32 6/1/97 PSR & Prob. Yes

Ga., S.D. Cr. Rule 32.2 6/3/96 PSR & Prob. Yes

Hawaii Cr. Rule 360 2/15/95 , PSR No

Idaho Cr. Rule 32.0 12/1/94 PSR & Prob. Yes

Ill., N.D. Cr. Rule 4.08 Unknown PSR Yes

Cr. Rule 4.09 7/5/88 PSR & Prob. 'Yes

Ill., C.D. Cr. Rule 57.2 1/1/97 PSR & Prob. Yes

Ill., S.D. Rule 24 1/25/95 PSR & Prob. Yes

Ind., S.D. Cr. Rile ,11.1 12/16/94 PSR & Prob. Yes

Kansas Cr. Rule 32.1 10/1/95 PSR & Prob. Yes

Maine Order Unknown PSR & Prob. Yes



V

~~~~~~~~~I- WDISTRICT RULE J DATE R E C 0 R D S PROCEDURE FOR
I b , 1 , ,,, ,, C~~~~OVERED"'' DISCLOSURE?I

Maryland Rule 97-1 7/1/97 PSR & Prob. Yes

Mich., W.D. Rule 15 ,8/1/91 PSR,& Prob, Yes , -7

Mo., E.D. Rule 13.01 1/1/96 PTS, PSR & Prob. Yes

New Jersey Cr. Rule 32.1 4/1/97 PSR & Prob'. ! Yes LI
New Mexico Cr. Rule 32.1 Unknown PSR & Prob. Yes

N.Y., N.D. Cr. Rule 32.1 Ukown PS, No

I.C., N.D. Cr. Rle 46 UNpwn PSR & rob! Yes, F'
. Dakota Rule32.1CR 1/23195 P, & Prob

!Ohio, S.D. Cr. Rule 103 10/1191 F Prob.

OIda., N.D. Cr. Rule 32.2 1/1/95' PT ,RP & Prob. N~F

Okla., E.D. Cr. Rule 32.2 10/1/96 , TS, PSR NProb. No

tRhode Island Rule 40.1 Unknown PSR Yes

enn., W.D. Cr. Rule 32.2 5/3/97 PR & Prob. I ,Yes

Tenn., M.D. PTS Rule IV Unknown f , No

i'Tex., W.D. Rule CR-32 2/17/95 is 'N

Jptah Cr. Rule 32-1 9/1/97 PSR & Prob. No

[vermont Cr. Rule 57.1 4/15/97 PSR 4 Prob. Yes

Cr. Rulei57-2 4/15/97 PTS I9Io

Va., W.D. Order 7/1/79 PSR & Prob. Yes

Wash., W.D. Cr. Rule 32 7/1/97 PSR No

WVa., W.D. Cr.Rule 5.01 3/1/96 PTS, PSR&Prob. YFes

WVa., S. D. Cr. Rule 3.01 9/1/94 PSR & Prob. Yes

Wis., E.D. Rule 20 Unknown PSR & Prob.

Wyoming Cr. Rule 32.1 7/1/97 PSR Pi .

2



A~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

r7

I'



7

710
I'

'it

7
41



MODEL LOCAL RULE
DISCLOSURE OF PRETRIAL SERVICES, PRESENTENCE, AND

PROBATION INFORMATION
K (Short Form)

RULE_. DISCLOSURE OF PRETRIAL SERVICES, PRESENTENCE, OR PROBATION
RECORDS

No confidential records of this court maintained by the probation office, including
presentence, and probation and supervised release supervision records, shall be sought except

X, by written petition to this court establishing with particularity the need for specific information
in the records. Whenever a probation officer is served with a subpoena or other judicial
process seeking the production or disclosure of presentence or supervision records or
information contained therein, the probation officer shall petition the court in writing for
instructions with respect to responding to such process. In no event shall production or
disclosure be made except pursuant to an order by a judge. The disclosure of pretrial services
records shall be governed by the pretrial services confidentiality regulations promulgated under
the provisions of 18 U.S.C. § 3153(c).

Explanation of Provision

This short form rule is similar to that adopted by the Eastern District of North
Carolina. It assumes the confidentiality of presentence and supervision records and simply sets
out the procedure by which these records may be disclosed. The reference to pretrial services
information has been added, as well as a citation to the applicable regulations.

L The advantage of this form is its simplicity. The confidentiality of the information
covered is often not the issue when such information is sought. Rather, the confusion in
situations in which the information is sought by subpoena or other judicial process concerns the
appropriate action of the officer receiving the subpoena. This version of the rule resolves that
issue. Because it is designed to be a short form rule, the draft does not include criteria for
making the decision to disclose probation records.

L
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MODEL LOCAL RULES
DISCLOSURE OF PRETRIAL SERVICES, PRESENTENCE, AND

L PROBATION INFORMATION
(Long Form)

RULE_ . DISCLOSURE OF PRETRIAL SERVICES RECORDS

(a) Pretrial Services Information. The pretrial services report and other information
compiled in the course of providing pretrial services are confidential and may be disclosed only
in accordance with the provisions of 18 U.S.C. § 3153(c) and the Regulations Governing
Disclosure of Pretrial Services Information (regulations) promulgated thereunder.

(b) Subpoena of Pretrial Services Information. When a demand for disclosure of pretrial
services information is made to a pretrial services (probation)'officer, by subpoena or other
judicial process, the officer shall,'if authorized by the regulations, determine the disclosure of
the information in accordance with those regulations. If the officer does not or is not
authorized to disclose the information, the officer shall direct the demand for disclosure to the
chief pretrial services (probation) officer or the judicial officer, as determined by the nature of

"EL the request and the party designated to make the disclosure decision under the regulations.

RULE_ . DISCLOSURE OF PRESENTENCE AND PROBATION RECORDS

(a) Presentence and Probation Records. The presentence report, any records prepared in the
course of the presentence investigation, and probation or supervised release supervision
records constitute confidential probation records and may be disclosed only as-authorized by
(1) statute, (2)' federal rule, (3) guidelines of the Judicial Conference or Administrative Office
of the United States Courts, or (4) express order of the court.

(b) Petition for Disclosure of Probation Records. Any request for disclosure of probation
records that is not authorized by statute,'federal rule, or regulation shall be submitted as a
motion to the sentencing judge, or, if no longer sitting, to the chief Judge. The motion shall
state with particularity the need for specific'information in the records. A copy of the motion
will be provided to the chief probation officer.

(c) Subpoena of Probation Records. When a demand for disclosure of probation records is
made to a probation officer, by subpoena or other judicial process, the officer shall petition the
court in writing for instructions regarding the release of documentary records or production of
testimony with respect to such confidential information. In either event, no disclosure shall be
made except upon an order issued by this court.

(d) Determination of Disclosure.

(1) If a request for disclosure is submitted by a defendant in a criminal case and the defendant
plainly articulates how information contained in probation records would be both favorable to

L



the defendant and material to the defendant's guilt or punishment, the court shall review the
records in camera to determine if they should be disclosed.,

(2) The court may order disclosure of all or part of requested probation records if required by
law or if the court determines that there is a compelling need for disclosure., In making such
determination, the court may consider the following: any promise of confidentiality made by Li
the probation officer to the source of the infomtion; ,Ah ,need to maintain the court's access to
information by providing limited confidentiality to probation officers' sources of that
information;, the purpose for which de informationis requested and how tmaterial the
information is to hat, purpose;,;he prvacyl teres'ts of thosepersons and entities that have
provided information to ,he prob~tio'n offier andthavlality of the information from r
other sources. II , a

(3) If the court determines to authorize the production of documents or testimony regarding F
probation records, the authorization shall be limited to those matters directly relevant to the
demonstrated need. The court's order shall identify the records that shall be produced and the
scope of the testimony that is authorized.

(e) Continuing Confidentiality. Confidential probation records that are disclosed remain the
property of the court and, except as otherwise authorized by law, must not b1e duplicated or V
disseminated to third parties without the permission of the court.

Explanation of Provisions

This rule is roughly based on the rule adopted in the District of Vermont. It deals
separately with pretrial services information and presentence and supervision information,
since the basis for protecting the confidentiality of these types of information is different.
Pretrial services information is protected from disclosure by the provisions of 18 U.S.C. C
§ 3153(c) and the Regulations Governing Disclosure of Pretrial Services Information of the
Director of the Administrative Office of the United States Courts promulgated thereunder
(regulations). Guide to Judiciary Policies and Procedures, Vol. XII, Chapt. III (Pretrial
ServicesManual). The pretrial services confidentiality regulations do not currently provide a
procedure by which pretrial services or probation officers are to respond to requests for
pretrial services information, but they include a decision making process for disclosure of such L
information.

The regulations permit limited disclosure of pretrial services information under certain
circumstances and permitdifferent parties to make the determination regarding disclosure.
Confidentiality of pretrial services information is preserved primarily topromote a candid and
truthful relationship between the defendant and the pretrial services officer in order to obtain
the most complete and accurate information possible for the judicial officer., The regulations'
permit the pretrial services officer, the chief pretrial services or probation officer, or-the
judicial officer to make thedisclosure determination depending ton the nature of the disclosure.

2
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For example, the pretrial services officer'may provide pretrial services information to the
probation officer as provided in 18 U.S.C. § 3153(c)(1)(C), the chief pretrial services or
probation officer may disclose pretrial services information that may be necessary for the
defendant to secure a benefit, and the judicial officer may disclose pretrial services information
to a law enforcement agency investigating a violation of the conditions of release. The judicial
officer also has authority to disclose pretrial services information for good cause if such
disclosure is not specifically authorized by the regulations after considering certain factors.
Even if disclosure is declined under the specific exceptions to confidentiality, therefore, the
court may order disclosure. The judicial officer, therefore, always has the last word in a
decision regarding disclosure.

Accordingly, the draft does- not attempt to create a new procedure for dealing with
requests for disclosure but acknowledges the existing decision-making process. When an
officer receives a demand for disclosure under circumstances in which the officer is authorized
to determine disclosure,'and the officer does authorize disclosure, the matter is resolved. If
the regulations provide that the decision must be made by the chief or the judicial officer, the
officer simply forwards the demand to the appropriate party. If the officer or the chief has
authority to determine disclosure and they do not authorize disclosure, -they would forward the
demand to the Judicial officer for possible exercise of the good cause exceptionak

This is the process followed'currently in many districts 'and it seems to work well. A
local rule that acknowledges the'practice, however, would be helpful in encouraging the
acknowledgment of the regulations in making demands for disclosure. It would possibly
discourage ithose demands that would not be consistent with the regulations and focus those
demands that could be honored under the regulations.

Presentence reports, probation, and supervised release supervision information are,
made confidential by a combination of statutes, rules, policy and case law. Subsection (a)
restates this principle, names' the records and information that are confidential, and states the
general rule regarding disclosure. Subsection (b) provides a procedure for requesting
disclosure when such disclosure is not specifically authorized by a statute, such as 18 U.S.C.
§ 3552; federal rule, such as F.R.Crim'.P. 32(b)(6); or guidelines, such ask the Judicial
Conference 11/AIDS guidelines for probation and&pretrial services officers or the third party
risk guidelines contained in the Guide to Judiciary Policies and Procedures, Vol. X, Chapt. IV,

L Part D(3) (Probation Manual). The requirement that the petition be filed with the court' instead
of the probation officer simply recognizes that the court will ultimately mr ake the decision
regarding disclosure. The requirement that the petition state with particularity the need for the
specific information is to discourage the kind of fishing expeditions through probation officer
files that are sought with some regularity. ' l

The requirement that a copy of the motion for disclosure be provided to the chief
probation officer is intended to give the probation office notice that such a motion has been
filed so that the office may provide the court with a recommendation, at least where the

3
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disclosure is discretionary with the court. It is not designed to place the probation office in an
adversarial position with respect to the party moving for disclosure.,,

L
,-Subsection(c) provides instructions to the officer if, instead of a petition as provided in

subsection,,(b), disclosure is sought by subpoena or other judicial process. iDespite the
requirement that a petition be filed with the court, there ,will likely Abe breaches of this policy,
particularly from parties to state court or-,administrative proceedings.,, Subsection (c), like
many existing local rules, rfcognizes this reality and provides th, officerwith instructions in
the event a subpoena or., other judicial process is used to seek production.

Subsection (d) sets out the procedure for in camera review bof probation records, the
principal considerations for the determination of the disclosure of presentence and supervision
information, and authority to limit the scope of oral testimony., While disclosure of probation
information not required by statute or rule is generally, discretion aywith the court, there may
be circumstances, in, which information that is exculpatory or 'favorable, to the determination
of the defendant's sentence should be disclosed to meet the ends' of justic~e.,i~r Sees t.,.
United States v.,Figurski, 545 F.2d 389, ,(4th Cir. 1976) To preserve the presumption of
confidentiality of probation records and to permit consideration of requests fr diclosure of,
this kind of information, a number of courts have providd a procpdure by which, upon an ,
allegation that confidential records contain such information that is both favorableiand material
to a criminal defendant's guilt or sentence, the court Nrevies the requested'materal in camera
to determine,,if the, disclosure is justified. In, order to ,prevent 'fishing expditions, these courts
have indicated, that a defendant must make a particular showing before the court is obligated to
review thes records. jOne of the most, recent and most clearly artic~ilated standards for such a
showing appears in'United States v. Trevino, 89 F.3dl, 190(4th Cir. 1996). The Trevino
standard is included in subsection (d)(1) of the draft, except that te requirement that the
request for disclosure identify the particular information [Fequeted is not repeated since it is
requiredofall requests under subsection (b).,

The draft does not provide that disclosure is required when a defendant has made a
showing that, there is information that is material and favorable to the defendant. Though at 7
least one court is considering incorporating such a requiremen in its local rule, this substantive L
determination should probably not be governed by a local rule, but by the court faced with the
question. r

Subsection (d)(2) sets out the principal considerations the court should take'into account
in considering a request for disclosure. These considerations have been gleaned from the
various decisions upholding the confidentiality of this information. They' are flexible, but
provide the court with a basis for decision. They also provide counsel seeking information
with the standards by which disclosure will be considered so that petitions for disclosure may
be more focused on the reasons why disclosure should be granted.'

Subsection (d)(3) provides that the court may limit the records that -may be prQduced
and the scope of testimony to be given. The authority to limit disclosure is implicit in ihe

4



authority to authorize partial disclosure provided in subsection (d)(2). But this explicit
authority is provided in some local rules and the authority to limit testimony is included in the

L administrative order in the District of Maine. It is reported to be very useful.

A number of local rules include provisions that place limitations on the redisclosure of
L confidential material that has been disclosed. Most of these-deal with information disclosed to

the Bureau of Prisons or the Parole Commission. They reflect the notion that presentence
reports in particular are property of the court and do not become property of the agency to

L. which they are disclosed. This notion may no longer be justified after Julian v. United States
Department of Justice, 486 U.S. 1 (1988), in which the Supreme Court held that once the
presentence report is provided to those agencies, it is an agency document subject to the
provisions of the Freedom of Information Act. Accordingly, subsection (e) of the model rule
does not deal with this issue. Instead it deals with the troublesome issue of redisclosure of
records to other parties.

The issue of whether the court may continue to control the disclosure of court records
once disclosed has not been resolved. F.R.Crim.P. 32 does not deal with the redisclosure of

Ln ~ the presentence report once disclosed, and there is a question whether, under the Rules
Enabling Act, 28 U.S.C. § 2071, which requires that local rules be consistent with the national
rules, a local rule might restrict use of the presentence report once disclosed pursuant to Rule
32. In addition, 18 U.S.C. § 3552(d) requires that a copy of the presentence report be made
available to the United States Attorney's office for use in the collection of financial penalties.
Finally, there is some authority that a presentence report in the possession of the government
might be subject to the provisions of the Jencks Act. See eg., United States v. Trevino, 556
F.2d 1265, 1271 (5th Cir.) reh. denied, 562 F.2d 1258 (5th Cir. 1958). But see
United States v. Dansker, 537 F.2d 40, 60-61 (3d Cir. 1976), cert. denied, 429 U.S. 1038
(1977). The same may be true of exculpatory material covered by the holding in Brady v.
Maryland, 373 U.S. 83 (1963).

On the other hand, in the absence of specific bars to prohibiting redisclosure, it is
certainly arguable that the court should have continuing control over its confidential records.

L Recently, in United States v. Smith, _ F. Supp. _, 1998 WL 46818 (D.N.J. 1998), the court
found that the internet publication, prior to sentencing, of a sentencing memorandum prepared

f,4", by the United States attorney's office was in violation of Rule 32. Accordingly, subsection (e)
L is designed for those courts that wish to restrict redisclosure of confidential court records. The

subsection includes an exemption from the prohibition in a situation in which redisclosure is
required by operation of the Jencks Act, Brady v. Maryland, or other provision of law.

L
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Agenda Item Tab C
Committee on Criminal Law

June 1998
Action Item

r Confidentiality of Pretrial Services, Presentence, and Probation Information

Issue: Should the Committee defer consideration of a model local rule and refer the issue of

disclosure of pretrial services, presentence, and supervision information to the Advisory

Committee on the Federal Rules of Criminal Procedure for consideration as a national rule?

Discussion

Pretrial services information is specifically protected from disclosure by regulations

promulgated by the Director of the Administrative Office under the authority of 18 U.S.C.

§ 3153(c). Presentence reports as well as presentence investigation information and

information gathered in the course of probation or supervised release supervision are generally

regarded as confidential unless disclosure is required by statute, rule, or administrative

guidelines, or is specifically authorized by the court. Nonetheless, requests for such

r documents and information, either by subpoena or informal request, are a common

occurrence. These requests come from both state and federal courts, but mostly from state

L courts, and they arise in connection with both criminal and civil proceedings. When these

requests are made, probation and pretrial services officers, as well as judicial officers, are

often uncertain how to respond to them.

At its last meeting, the Committee authorized the Office of the General Counsel, in

consultation with the Federal Corrections and Supervision Division, to develop draft model

local rules governing disclosure of pretrial services, presentence, and supervision information

Lrn
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for the Committee's consideration at its next meeting. In addition to procedures for

disclosui&,the draft model local rules or guidelines were to include criteria for the court to

consider in determining whether information should be disclosed.

Since that meeting, however, the Advisory Committee on the Federal Rules of

Criminal Procedure became aware of this Committee's interest in disclosure of these records

and, at its April 27-28, 1998 meeting, took up as a preliminary matter the possibility of i7

promulgating a national rule addressing such disclosure. Rule 32 of the Federal Rules of

Criminal Procedure provides for disclosure of the presentence report to the parties during the

sentencing process, but it is silent with respect to other disclosures of the presentence report l

and does not address at all disclosure of pretrial services information or supervision

information.

Because the Advisory Committee has expressed interest in considering a national rule,

it would be appropriate for this Committee to defer consideration of a model local rule. In

order to assure prompt consideration by the Advisory Committee, it would also be appropriate

for this Committee to request the Advisory Committee the question of whether a national rule

regarding disclosure of pretrial services, presentence and supervision information would be 1

appropriate and feasible.

Pending the determination of the Advisory Committee to consider a national rule on

this issue or, if the Advisory Committee elects to proceed, completion of the Rules Enabling

Act process, which can take two years from initial consideration by the Advisory Committee to

the effective date of any resulting rule amendment, it might be helpful to provide courts with a

reminder that certain probation and pretrial services records are confidential and offer them

2
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references to the established principles regarding disclosure of those documents. Attachment 1

, is a discussion of the issue that could be provided to district judges and chief probation and

pretrial services officers.

Among the options the Committee may wish to consider are:

1. Defer consideration of a model local rule and request that the Advisory Committee on

the Federal Rules of Criminal Procedure study whether the issue of disclosure of
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

pretrial services, presentence, and supervision information merits consideration for

inclusion in the Federal Rules of Criminal Procedure,

L 2. Authorize the Chair to distribute a letter to courts discussing the confidentiality and

disclosure of pretrial services, presentence, and supervision information, and/or
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

3. Decline to take further action on disclosure.

L
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AGENDA ItEM C
Attachment 1

L~ ' _ 7Committee on CrininalLaw
June 1998

CONFIDENTIALITY OF PRETRIAL SERVICES, PRESENTENCE,
AND SUPERVISION RELEASE INFORMATION

Pretrial services and probation officers are often requested, by formal process or
otherwise, to produce pretrial services, presentence, and supervision information. Though
there are principles governing the disclosure of this material, the sources of these principles are
not centralized and, except in those districts that have adopted local rules on the subject, there
is no established procedure for determining the disclosabilityl of this material pursuant to such a
request.

L As explained in more detail below, pretrial services information is confidential under
the provisions of 18 U.S.C. § 3153(c) and may be disclosed only as provided under theV provisions of that section and the Regulations Governing Disclosure of Pretrial Services
Information of the Director of the Administrative Office of the United States Courts. Pretrial
services officers may not disclose such information unless specifically permitted by the
regulations, but the regulations authorize the court to disclose pretrial services information for

L good cause.

Presentence reports, information gathered in the course of the presentence
investigation, and information gathered in the course of probation or supervised release
supervision is made confidential by a combination of statutes, rules of procedure, regulations,
case law, and local policy. In general, these authorities recognize the role of confidentiality in
facilitating the collection of such information. Unless disclosure is specifically permitted by

At these authorities, the probation officer does not have discretion to disclose such information.
! The court, however, may authorize disclosure of this information, considering the need for

confidentiality and the need for the information by the party requesting it. Accordingly,
probation officers who receive requests for confidential information under circumstances in
which they have no authority to disclose should forward the request to the court for
instructions.

This memorandum seeks to provide additional information on this issue and guidance
for judicial officers, pretrial services officers, and probation officers in reacting to requests for

information.

,Confidentiality and Disclosure of Pretrial Services Information

Pretrial services information is confidential and protected from disclosure by the
provisions of 18 U.S.C. § 3153(c) and the Regulations Governing Disclosure of Pretrial

L Services Information of the Director of the Administrative Office of the United States Courts



promulgated thereunder (regulations).' The pretrial services confidentiality regulations do not
currently provide a procedure by which officers are to respond to requests for pretrial services r
information, but they include a decision making process for disclosure of such information.

Confidentiality of pretrial services information is preserved primarily to promote a
candid and truthful relationship between the defendant and the pretrial services officer in order
to obtain the: most complete and accurate information possible for the judicial officer. The
regulations pennit limited disc losure of pretrial services information under certain
circumstances and permit different parties to make the determination regarding disclosure. Li

The regulations permit the pretrial services officer, the chief pretrial services or
probation officer, 1orthe judicial officer to ,make the disclosure determination, depending on the
nature of lih disclosure. For example, thle prpetrial services officer may provide pretrial
services information to the probation officer as provided in 18 U.S.C. §,3153(c)j1)(C); the _ri I 4F, 1)C) ,th,,',e "' ,, ,I 1 .1 ,
chief pretrial services or probation officer may disclose pretrial services information that may
be necessary for the defendant to secure a benefit; and the judicial officer may disclose pretrial
services information to a law enforcement agency ivestigating a violation of theConditions of
release. iEven iff disclosureis notpermtted under th specific exceptions to confidentiality, the
judicial officer also has athrity to disclose pretrial services ornation for good cause if
such disclosure 6s nt specifically atuthorized by s regulations aftei considengcertain
factors.! Teh judicial[ officer, q thefore, always has the last word in a decision regarding

I S~ lO ,r i i!, , ! 1 1 FJ ' i''',[a[!, 1a2 Widisclosure.,[* f1F

Accordingly, many districts have established a procedure whereby, when an officer
receives a demand for disclosure under circumstances in which the officer is not authorized to
disclose under the regulations, the officer simply forwards the demand to the chief or the
judicial officer as appropriate under the regulations. If disclosure is not authorized by the
officer or the chief, the judicial officer is provided the last opportunity to authorize disclosure
under one of the specific regulations or under the "good cause" provision.

Confidentiality of Presentence Inforimation

The presentence report is intended to provide the court with a wide range of information to
assist in sentencing. To assure candor and the free flow of information, a number of decisions F
have determined that the report, as well as other information collected in the course of the
presentence investigation, is not subject to routine disclosure.

Guide to Judiciary Policies and Procedures, Vol. XII, Chapt. III (Prptrial Services'
Manual).

2 Perhaps the best discussion of this issue is contained in United States v. Charmer
Industries. Inc., 711 F.2d 1164, 1170 (2d Cir. 1983). In United States v. Julian, 486 U.S. 1, 12
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Nonetheless, there seems to have been anincrease in the number of requests for disclosure
of this information outside the context of sentencing. This may, be the result of amendments to title
18, Unite4 States Code, and the Federal Rules of Criminal Procedure, which have provided for
greater acceks to the report by the parties during and after sentencing. A review of the evolution of
disclosure of the presentence reporti, however, does not suggest that the status of the report as a
confidential court document has fundamentally changed.

Disclosure of the presentence report is controlled by 18 U.S.C. § 3552(d) and F.R.Crim.P.
32(b), which require that the report be] provided to the government, the defendant, and the
defendant's counsel prior to sentencing. The disclosure requirements of,,Rule 32 have been
repeatedly reviewed and ,amended. As presently, formulated, the disclosure provisions strike a
balance between the, need for defendants to review and keep a copy of the report, and the court's
need to keep some matters confidential.3 Prior to 1966, there was no provision for disclosure of
the report, and the SuprenmeCourt heldjin Williams v. New York,337 U.S. 241 (1949), that it was

L not a violation ofdue process to rely on a report without giving adefendant an opportunity!to rebut
it.4

L., , , In 1966, Rule 32 was =aended to specifically pemi disclosure of the report to the
government, the defendant and the defendant' s counsel, but not until, 1974 was the rule amended to
require such disclosure. Rule 32 was again amended in 1983 to provide that'disclosure of the'
report be made sufficiently in' advance of sentencing to ensure tat the parties have adequate time to
meaningfully review it, and that disclosure be made to both the defendant and 'his counsel. In
1989, the rule was amended to allow the government and the defense to retain a copy of the report,

L and in 1994, the rule was amended to',provide for disclosure of the probation fficer's
recommendation unless' the court,: in a particular, case or by local rule, provides otherise. Whether
orlt c ons llrqir disclosuof the reportis important to ensure accuracy and
completeness o th rr X!

L ' .

(1988), the Supreme Court recognized that courts have typically not disclosed presentence
reports without a showing of special need. For an interesting discussion of the confidentiality
of the presentence report in a state case that heavily relies on federal precedents, see State v.
Bacon, 702 A.2d 116 (Vt. 1997).

3 See Notes' of Advisory Committee on Rules to the 1989 Amendments.

4 See also Williams v. Oldahoma, 358 U.S. 576 (1959).
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In spite of the repeated scrutiny of the disclosure provisions, and the recognition of the
importance of disclosure for sentencing purposes, the general rule of the inherent confidentiality of 'm

presentenwe reports has not been changed.6

In addition,,di'sclosure lias not ben extended beyond the report--to probation officers' notes
and other background materials. The same principles that protect the confidentiality of the
presentence report would seem to protect investigatory material collected, but not used, by the
probation officer in the presenten''ce 'report. Forcing disclosure of the raw investigatory data, such
as prosecutors' reports that contain Witnesses` 'and victims' addresses'and the notes of discursive P
interviews with familymembers, would inhibit the offi er's ability to perform t1is lfunction. The
availability of this da beyonid'!the proat f could likely lead to sources limiting or denying
access to information.

This pric~iple of codeiality of presentence information and directions to probation
officers to maintain confidentiality 'areset out in the Probation Manual, Guide to Judiciary
Policies and Procedures, Vol. X, Chapt. IV(D); Administrative Office of the United States
Courts, The Presentence Investigation Report 2-3, 17-18 (Publication 105 1984); and
Administrative Office of the United States Courts; Presentence Investigation Reprts Under the
Sentencing Reform Act 'of 1984 J-13' (Publicati 107, 1988)!

Confidentiality of Supervision Iilformation i
lat of *r i II I, ! I r 1 t ! m, ,j1

The confidentiality of infor oncollected or received by probation officers in the 2
course of supervising 'individualss under probation or supervised release is not so clearly
established, but some district courts have extended the principle of'confidentiality to these
materials as well.7 The reasons for cofidntiality of this kind of information are as
compelling as those for confidentiality of presentence information. In order to obtain complete
information to assure that persons under supervision are complying with the conditions
imposed by the court; in order to monitor offenders' activities to determine if modification of -
conditions should be recommended to the court; and in order to better assist in the
rehabilitation of offenders, probation officers and, ultimately, the court, need the most
complete information possible. This is only possible if the offenders and other sources of F-
information are assured of some measure of confidentiality with respect to their
communications to probation officers. -'

6 See, eg.,, United States v. Trevino, 89 F.3d 187 (4th Cir. 1996); United States v. C

Huckaby, 43 F.3d 135 (5th Cir. 1995); United States v. Moore, 949 F.2d 68 (2d Cir. 1991).

7& Seeg, United States v. Oberle, _ F.3d__ , 1998 WL 78015 (10th Cir. 1998); In re
Subpoena and Order Directing Probation Officer to Produce Records, 737 F. Supp. 30
(W.D.N.C. 1990); In the Matter of an Application for Disclosure of the Records of Probation
Investigation and Supervision, 699 F. Supp. 463 (S.D.N.Y. 1988); United States v. $2.500 in
United States Currency, 689 F.2d 10, 16 (2d' Cir. 1982).

-4-
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This principle of confidentiality of supervision information and instructions to probation
officers to maintain confidentiality are set out in the Probation Manual, Guide to Judiciary
Policies-and Procedures, Vol. X, Chapt. IV(D) (supervision information).

Finally, a number of district courts have promulgated local rules or administrative orders
that declare the confidentiality, not only of presentence reports, but of information gathered in the
course of supervision.

Disclosure of Presentence and Supervision Information

As discussed above, the currently available authority suggests that the presentence
report, any records prepared in the course of the presentence investigation, and probation or
supervised release supervision records are made confidential by a combination of statutes,
rules, and case law. The following discussion provides background on the principles
governing disclosure of these materials. In general, they should be disclosed only as
authorized by (1) statute, (2) federal rule, (3) regulation, (4) guideline of the Judicial
Conference or Administrative Office of the United States Courts, (5) case law, (6) local rule or
policy, or (7) express order of the court.

StatutorylAuthority. With respect to statutory sources of authority for disclosure,
18 U.S.C. § 3552 generally provides for disclosure of the presentence report during
sentencing. Disclosure is not required under the provisions of the Freedom of Information
Act, $ U.S.C. §§ 551(1)(B) and 552(f), (FOIA), since that Act does not apply to the courts.
5 U.S.C. §§ 551(1)0), 552(e), and,552(a)(1). 9

Federal Rules. The federal rules provide for disclosure of the presentence report
under F.R.Crim.P. 32(b)(6). In connection with the revocation or modification of probation or
supervised release, F.R.Crim.P. 32.1 requires that evidence against the offender be disclosed.
But such evidence will generally be included in the Probation Form 12 for revocation or
modification.

The Jencks Act provisions of Rule 26.2 are incorporated by -reference in Rules 32 and
32.1, but there is authority that since the probation officer is not a government witness, the

8 S

8 See g.,Rule 32-7, N.D. Cal.; Rules 32460 and 32461, E.D. Cal.; Crim.R. 32.0, D.
Idaho; Rule 4.09, N.D.Ill.; Rule 32.1, D. N.J.; D.U.Crim.R. 32.1, D. Utah.

9 See Guide to Judiciary Policies and Procedures, Vol. X, Chapt. IV, Part D, page 26-27
(Probation Manual). However, the Supreme Court has held that once the report has been lent
to the United States Parole Commission or the United States Bureau of Prisons, it is an agency
document under the provisions of the FOIA Julian v. United States Departnent of Justice,
486 U.S. 1 (1988).
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officer's records are not Jencks Act material. Likewise, there is authority that presentence
information is subject to disclosure under the principles of Brady v. Maryland, 373 U.S. 83
(1963) l

Federal Regulations. The only federal regulations that might'impact on disclosure of
confidential court information are at 42 C.F.R. Part 2,2which severely limit discIosure of
information collected in the course of drug treatment.1 '

Judiciary Guidelines. There are several sets of guidelines promulgated by the
judiciary that relate to disclosure of presentence and supervision information. The Criminal
Law and Probation Administration Committee's `guidelines for probation officers and pretrial
services officers supervising clients who have been exposed to the Human Immunodeficiency
Virus (HIV) or who have Acquired'Immune Deficiency Syndrome (AIDS)," promulgated
September 30, 1988, provide for confidentiality of that information and limited disclosure U
under defined circumstances.

The third party risk guidelines for probation officers contained in the Guide to Judiciary
Policies and Procedures, Vol. X, Chapt. IV, Part D(3) (Probation Manual), provide for
disclosure of otherwise confidential information to a person against whom a probation officer
has determined there is a reasonably foreseeable risk of harm from an offender.L

The Guide to Judiciary Policies and Procedures, Vol. X,' Chapt. IV, Part D(1)
(Probation Manual), provides limited guidance to probation officers concerning disclosure to K
law enforcement, correctional, and social services agencies. In- general, disclosure of more
than identifying information is discouraged without specific authorization of the court. In
addition Publication 106, Administrative Office of the Unitedi States Courts, The Supervision_
Process 36 (1983), recognizes that, in order to 'collect presentence information and to
effectively monitor compliance withithe conditions of supervision, the probation officer has l

10 See e United States v. Trevino, 556 F.2d 1265, reh. denied, 562 F.2d 1258 (5th U
Cir. 1977). United States v. Sherlin, 67 F.3d 1208, 1217 (6th Cir. 1995); United States v.
Jackson, 978 F.2d 903 (5th Cir. 1992), cert. denied, _ U.S._-, 113 S.Ct. 2429 (1993).- Some
courts have indicated that when the presentence report contains a statement by a testifying
witness in the trial of a co-defendant, the court should review the report in camera to determine
if it contains Jencks statements by the testifying witness. See .g. United States v. Dingle, 546 '
F.2d 378 (10th Cir. 1976). Some courts have also indicated that a particularized showing by a
defendant that the report might contain Brady material obligates the court to review the report
in camera for'the existence of such material. See, A, United States v. Moore, 949 F.2d 68
(2d Cir. 1991).

" The regulations are summarized in the Guide to Judiciary Policies and Procedures, Vol. -
X, Chapt. X(I) (Probation Manual).

-6- P
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limited authority to communicate with other law enforcement agencies concerning the activities
C of defendants or persons under supervision. The publication provides no specific guidance on

how much disclosure is permitted, but leaves to the officer's discretion the determination that a
disclosurelis necessary in furtherance of the official duties of investigating a probationer's
background or conduct, or of keeping the sentencing court informed ofpossible probation
violations.

-Case law. There is also caselaw that has established specific, circumstances that might
justify disclosure. There may be circumstances in which information that is, exculpatory, or
favorable to the determination of the defendant's sentence should be disclosed to meet the ends
of justice. To, preserve the presumptiol of confidentiality of probation records and to permit
consideration of requests for disclosure of this kind of information, a number of decisions have
indicated a procedure by which, upon an Allegation that confidential records'contairn such
information that is both favorableland material to a criminal defendant's guilt or sentence, the
court reviews the requested material in camera to determine if the disclosure is justified.

Ls,, , , The defendant should make a particular showing before, the-,court is obligated to review
the records. One of the most recentand most clearly articulated standards for, such a showing
appears in United States v. Trevino, 89 F.3d 187, 190 (4th Cir. 1996). The defendant must
clearly specify the information containedin theyreport or other document that the defendant
expects will reveal, exculpatory or impeachment evidence. Only if the defendant plainly,
articulates how that information will be both material and favorable to the defense must the

L court examine the report in camera to determine if there is, such information. If so, only that
information is disclosed. Accordingly, it is particularly important that the probation officer
forward any request for information based on la claim that, it is exculpatory or favorable to a
defendant's sentence to the court for consideration.

Local Rules. A number of districts have promulgated local rules or administrative
orders that provide for the disclosure of presentence and supervision information. Some of
these generally provide that the probation officer should seek instructions, from the court when
requested to disclose such information.'3 Others are more detailed and provide a process for
seeking disclosure.,.

The practice of sharing presentence and probation information with state and local
probation and law enforcement agencies varies from district to district. As indicated above,
the Guide to Judiciary Policies and Procedures, Vol. X (Probation Manual), provides some

Q 12 See, e~g., United States v. Figurski, 545 F.2d 389 (4th Cir. 1976).

13 See . Rule 46.00, E.D. N.C.; Rule 40.1, D.R.I.

14 See, eg., Rule 4.8, D. Ariz.; Rule 32-7, N.D. Cal.; Rule 46.00; Rule 57-1, D. Vt.

F ~~~~~~~~~~~~~~~~7-
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IL,
guidance in this area, but some districts have promulgated local rules or policies that provide
additional directions.'

Express Order of Court. Beyond disclosure that is authorized under the provisions
noted above, ltheprobation officer has no discretion to disclose confidential court information. C

The court has final discretion to permit or withhold, disclosure of presentence or supervision
information. The court, Was the entity for'which the information is collected and as the
,employer of theiprobation officer4 retains the authority to permit or dy release of that

16informationI.la, 1C

0 Geneally, thieh court to whiecthe --information belongs, the sentencing court or court
with jurisdictionl over supervision of the offender, should be the court that determines the
information's disclosure-.al <Aclcordingly', a determihnation as to whether a probation officer
should submit to la disclosure request or subpoena should begoverned by the sentencing or K
supervising court s order we're such an order has been issued.

In considering its exercise of discretion, there are several considerations noted by
courts that have discussed this, issue. These considerations are any promise of confidentiality
made by the probation officer to the source of'the information; the need to maintain the court's
access to information by providing limited confidentiality to probation officers' sources of that
information; the purpose for which the information is requested and how material the,
information is to that purpose; the privacy interests of those persons and entities that have
provided information to the probation officer; and, the, availability of the information from LI
other'sources.17 Naturally, the court may determine to disclose only apart of the material
requested,, if,! in' the court's judgment, the party has not established a sufficient need to have all
of the requested material.

Based on these authorities, many courts have determined that a probation officer who i
receives a request, either formal or by judicial process, for disclosure of court records, LJ
including presentence reports, presentence investigation information, and supervision
information, or for testimony regarding those records, should simply approach the court for
instructions as to how to proceed, unless the officer is required or authorized to disclose the
information. This procedure is recommended to avoid confusion in handling these requests as
well as unintended disclosure.'

' See eg., Rule 32.0, D. Idaho.

16 United States v. Charmer Industries. Inc., supra, 711 F.2d at 1176-1177; United States
v. Huckaby, 43 F.3d 135 (5th Cir. 1995). J

17 United States v. Trevino, 89 F.3d at 192-193; United States v. Charmer Industries. Inc., ,
711 F.2d at 1174-1178; United States v. Schlette, 842 F.2d 1574 (9th Cir. 1988).

-8-
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor David A. Schlueter, Reporter

RE: Rule 32.2; Further Consideration of Proposed Rule

DATE: September 17, 1998

In June, the Standing Committee meeting rejected the Committee's proposal to
approve and forward new Rule 32.2 to the Judicial Conference. Several areas of concern
emerged. First, there was concern about removing the role of the jury in the process,
especially with regard to the decision regarding nexus between the defendant and the
property. Second, at least one member voiced concern about whether a defendant would
be permitted to present any evidence at the preliminary hearing on forfeiture. Finally, the
Style Subcommittee noted that it had not had an opportunity to review portions of the
proposed new rule that had been modified after the Advisory Committee meeting in April.
Those style changes were made and presented to the full Committee and no member raised
objections to those suggested style changes.

The issue before the Committee is whether to proceed with further modifications
to Rule 32.2 and possible re-submission to the Standing Committee, either at its January
1999 meeting at some later time.

F which In theory, if the Committee decided to make only minor changes to the Rule,
which would not require further publication, the revised Rule could be presented to the
Standing Committee at its January meeting with a view to forwarding it to the Judicial
Conference for its Spring 1999 meeting. However, given the Supreme Court's desire to

i. zhave ample time to review proposed changes to rules, it seems doubtful that the Court
would rush through its approval of the amendments in time to submit them to Congress by
the end of May. The usual course of events, at least for the last number of years, is to have
the Judicial Conference consider amendments at its Fall meeting and then submit them to
the Court. That gives the Court a number of months to consider the- amendments.

L The attached materials, which address the question of further consideration of the
Rule, are arranged in chronological order.

* Letter from Judge Davis to Rule 32.2 Subcommittee informing them of action
of Standing Committee (July 10, 1998);

* Memo from Prof. Schlueter to Subcommittee informing them of suggested
style changes to Rule 32.2 as presented to Standing Committee (July 16,

L ' 1998);



Criminal Rules Advisory Committee 2
Proposed Changes to Rule 32.2
September 1998

* Letter from Mr. Pauley to Judge Davis w/proposed revision of Rule 32.2 (July I
29, 1998);

* Fax Transmittal from Mr. Pauley of side-by-side comparison of new version of
Rule 32.2 with version submitted to Standing Committee (August 21, 1998);

* Memo from Prof. Schlueter to Subcommittee proposing minimal changes to
Rule 32.2 version submitted to Standing Committee (August 24, 1998);

* Letter from Mr. Pauley to Subcommittee responding to Prof Schlueter's
proposed version of Rule 32.2 (August 26, 1998);

* Letter from Judge Dowd (Chair of Subcommittee) to members of
Subcommittee regarding proposals'and correspondence (August 26, 1998); K
and

f ,

* Letter from Prof Stith to Subcommittee responding to Judge Dowd's letter L
(September 14, 1998).

LI

,~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~t .J

Jo, ,,,, . . L}~~~~
. b , , , I q~~~~~

a- r~~~~~~~~~~~~~~~~~L



L UNITED STATES COURT OFAPPEALS
FIFTH CIRCUIT

556 JEFFERSON STREET
L - SUITE 300

LAFAYETTE, LOUISIANA70501
W. EUGENE DAVISL CIRCUIT JUDGE

L
July 10, 1998

L Honorable David D. Dowd, Jr.
United States District Judge
510 Federal Building
2 South Main
Akron, Ohio 44308

Roger A. Pauley, Esq.
Mary Frances Harkenrider, Esq.
U.S. Department of Justice
950 Pennsylvania Avenue, NW
Washington, D.C. 20530-0001

Professor Kate Stith
Yale Law School
P.O. Box 208215

m New Haven, CT 06520-8215

Robert C. Josefsberg, Esq.
City National Bank Bldg.
Suite 800
25 West Flagler Street
Miami, FL 33130-1780

[ In re: Subcommittee on Rule 32.2, Fed. R. Crim. P.

Dear Friends:

L I am sorry to report to you that the standing committee
declined to approve our proposed Rule 32.2 for submission to the
Judicial Conference. The vote was 7 to 4 against adoption.

It was my impression that most of the members of the standing
committee who voted against adoption did so because they were

L opposed to taking away the defendant's right to jury trial. But
there was a long discussion about the proposed rule and, as you
know, it is full of details and many of the members were interested
in other aspects of the proposed rule as well.

I have spoken with Mr. Pauley and he tells me that the Justice
Department is interested in proposing a revised rule for our
consideration at the October meeting. I ask that he submit the
government's proposal to you as much in advance of that meeting as
possible so that all of you will have a chance to be familiar with

mu



the revisions and can lead our discussion of this item at the
meeting.

The style committee made some stylistic changes to our
proposed rule at the meeting and by copy of this letter to Dave
Schlueter I ask that he furnish each of you with a copy of our Rule
32.2 as revised by the style committee.

Thanks for your help.

Sincerely,

W. Eugene Davis E
cc: Professor David A. Schlueter

Mr. John Rabiej

, ~~~~~~~E
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MEMO TO: Members, Rule 32.2 Subcommittee

FROM: Professor Dave Schlueter, Reporter

RE: Suggested Style Changes to Proposed Rule 32.2

DATE: July 16, 1998

As Judge Davis informed you in his letter of July 10, 1998, the Standing
Committee has rejected Rule 32.2. During the meeting in Santa Fe, Judge Davis and I met
with the Standing Committee's Style Subcommittee (Judge James Parker, Mr. Bryan
Garner, and Mr. Joseph Spaniol) to discuss their proposed style changes to the Rule.
Their point was that we had changed the Rule following our April meeting without
offering them an opportunity to review the changes. Without debating that point, we
accepted their suggestions and copies were distributed to the Standing Committee. As I
recall, there was no discussion of the style changes by the Committee. Instead, their
attention was focused on the substance of the Rule, in particular the right to a jury trial on
the issue of forfeiture.

I am enclosing a copy of their suggested changes. Most of the marks on the copy
were made by the Style Subcommittee. The notations at line 11 are mine. During our
discussions with that subcommittee, they wanted to change those words as well but we
convinced them to leave that language in the proposed Rule.
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May 1998

15 band the ights ofhird parties. At sentencing, a final order of forfciturc

Li: : . 16 shall be made part ef the sentcni c and included inthc judgment. The court

17 may include in the final order such conditionsas may bc reasonably

, 18 necessary to prcscrvc the value ofthc property pending any appeal.

0, ~~~~~~~~~~~~~~~~~~~~V
419. *

COMMADUEE NOTE

The rule is amended to reflect the creation of new rule 32.2 which
7 - -..- now governs criminal forfeiture procedures.

F - Summary of Comments on Rule 32.

The Committee received no comments on the proposed conforming

C amendment to Rule 32(d).
L

GAP Report-Rule 32.

The Committee made no changes to the published draft.

I 1 32.2. Criminal Forfeiture

7................2 (a INDICTMENT OR INFORMATION. No Judgment of

7 . . . t 3 forfeiture may be entered in a criminal proceeding unless the indictment or

LS
"- 1 4 information alleges that a defendant has an interest in property that is

5 uject to forfeiture in accordance with the applicable statute.

6 -(b) HEARING AND ORDER OFFORFETTURE.

7 (1) As soon as practicable after entering a guilty verdict

L 1 - -. 8 or accepting a plea of guilty or nolo contendere on any count in the
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9 indictment or information for which criminal forfeiture is alleged.

10 the court shall determine what property is subiect to forfeiture Gi

11 bto the determination m b

12 based on evidence already in the record. including any written plea-

13 ,K agreement or on evidence adduced at a post trial hearing. If the

14 propert is subject to forfeiture. the court shall enter a preliminary

15 order n the forfeiture of whatever interest each defendant

16 may have in the propery. without determining what that interest is. L.

17 Deciding the extent of each defendant's interest is deferred until any

18 third party claiming an interest in the property has petitioned the

19 court to consider the claim.

20 (2) If no third-party petition as provided in (b)(1) is L.
.,

21 timely filed. the court shall deternine whether the property should

22 be forfeited in whole or in part depending on the extent of the

23 defendant's interest in the property. The determination may be

24 made at any time before the order of forfeiture becomes final under

25 subdivision (c!. and may be based on evidence already in the record.

26 including a written plea agreement. oreence submitted b

27 government in a motion for entry of a final order of forfeiture. 'The-

28 defendant may not object to a order of forfeiture

29 on the ground that the proper belongs. in Mftol% or in part, to a

.. /t 7,:,~~~
/ #,,2-~~~
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30 codefendant or a third party. If the court determines that e

L31 Pants only

K 32 persons with a legal interest (or in the case of illegally obtained

33 propertY a possessorv interest) in the property. the court shall enter

34 a final order forfeiting the property in its entirety. If the court

35 determines that endant or c

36 a lega interest (or in the case of illegally obtained property a

37 possessory interest) in onWy a portion of the pronerty the court shall

38 enter a final order forfetng the property to the extent of 4h-k5

39 M = _ds nintes

40 (3) When the court enters a preliminary order of

41 forfeiture. the Attorney General maU seize the property subject to

42 forfeiture: conduct any discoverV recourt considers proper in

i 43 identifying locatingg r disposing of the property: and commence

K 44 proceedings consistentwi any statutory requirement ertaining

45 to third-party rights. At sentencing-or at an time before

- 46 sentencing if the defendant consents-the order of forfeiture

L 47 becomes final as to the defendant and shall be made a part of the

48 sentence and included in the iudgment. The court mav include in

49 the order of forfeiture whatever conditions are reasonably necessary

7 50 to preserve the property s value pending any appeal.

Lu
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51 (c) ANCILLARYPROCFSDING. 7

52 (1) If as prescribed by statute, a third party files a petition L

53 asserting an interest in the forfeited property. the court shall

54 conduct an ancillary proceeding.

55 A a)H e court may consider a motion to dismiss

56 the petition for lack of standing- for failure to state a claim 7
57 upon which relief can be granted. or for any other ground. 7
58 For purposes of the motion, the facts set forth in the

59 petition are assumed to be true.

60 (W) If a Rule 32.2(c)(l) motion to dismiss is

61nthe court _ermit the arties toL

62 A/ conduct discovery in accordance with the Federal Rules of

63 Civil Procedure to the extent that the court determines such

64 discovery to be necessary or desirable Fdso 4 ai

65 issues before =Od d an 7 evidenti=y hearing. After

66 discov ends, either pa ma D

67

68 es of C

69 Procedure.

70 2) After the ancillary proceeding the court shall enter a

71 final order of forfeiture amending the preliminary order as necessa
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72 to account for the disposition of any third-party petition.

73 (3) If multiple petitions are filed in the same case, an

74 order dismissing or granting fewer than all of the petitions is not

75 appealable until all' petitions are resolved, unless the court

J76 determines that there is no just reason for delay and directs the

7 77 entry of final judgment on one or more but fewer than all of the

78 petitions.

79 (4) The ancillary proceeding is not considered a part of

80 sentencing

81 (d? STAY OF FORFEITURE PENDING APPEAL. If the

L 82 defendant appeals from the conviction or order of forfeiture. the court may

83 stay the order of forfeiture upon tenrs that the court finds appropriate to

84 ensure that the property remains available in case the conviction or order of

85 forfeiture is vacated. The stay wi not delay the ancillary proceeding or the

86 determination of a third party's rights or interests. If the defendant's apeal
L - (Is;

87 is still pending when the court mie the order of forfeiture

88 to recoSnize a third parts interest in the property the court

L 89 -shall amend the order of forfeiture but s refrain from directing the

90 transfer of any property or interest to the third party until the defendant's

L 91 appeal is final unless the defendant consents in writing, or on the record, to

92 the transfer ofthe property or interest to the third party.
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93 (e) SUBSEOVENYEYLOCATEJDPROPER7YY SUBSTT7YTTE

94 PROPERM. C. 8 L
95 (1) O n motion by the government. . av at any 7
96 time enter an order of forfeiture-or amend an existing order of

A.~~~~~~~~~~~~~~7

97 , forfeiture-to include propert-

98 ( is subject to forfeiture under an existing

99 order of forfeiture and was located and identified after that

100 order of forfeiture was entered: or L

101 ( is substitute property Qualifes for

102 forfeiture under an aplicable statute.

103 (2 If the government

104 the ro is subject to forfeitureunder 4e r 1

.105 -court sha

106 enter an order forfeiting the property or

107 amend an existing preliminary or final order to include that

108 property

109 / if a third party files a petition with the court. 7
110 conduct an ancillary proceeding under subdivision ( cg

111 Or e . ' and

112 (i( ifno third party fies a petition. enter an 7
113 order forfeiting the property under subdivision (bX2). 7
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U.S. Department of Justice

Criminl Division

- - - ~ ~~~War mp. t. 20S3a

July 29, 1998
Honorable W. Eugene Davis
United States Circuit Judge
556 Jefferson Street, Suite 300
Lafayette, Louisiana 70501

Dear Judge Davis;

Enclosed please find a redraft of Rule 32.2 which the
Department would request be considered by the Advisory Committee
at the upcoming October meeting. Rts you will see, the redraft
makes some significant changes in the proposal as presented to
the Standing Committee, and accordingly might well require
republication in the event of its approval by the Advisory
Committee. Although disappointed by the Standing Committee's
action disapproving the Rule, we do not believe that this setback
should cause the Advisory Committee to abandon its attempt to
craft a comprehensive new Rule governing criminal forfeiture
procedures, which would fill an important need in the justice
system.. Nor do we believe that the Standing Committee's action
was intended to signal that the Advisoxy Committee should abandon
its efforts in this area.

One major change in the redraft responds to what we
believe was the primary reason for the proposal's rejection by
tht Standing Committee, and would permit a defendant, in a case
tried to a jury, to opt for a jury determination of the issue of
the nexus between a specific asset sought to be forfeited and the
offense. Our understanding is that the Standing Committee was
not opposed to (and understood the reasons for) the elimination
of the jury's role in determining whether a defendant had an
interest in the property once the nexus question was resolved.

In addition to this change, on further reflection, we
have made other changes in the proposal which we think are
substantial improvements, including a differentiation between
forfeitures involving specific assets and forfeitures irnvolving a
personal money judgment. Our new proposal is accompanied by an
explanation, which can be readily transformed into a Committee
Note.

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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As you mnay know, Mary Harkenrider will shortly be
leaving -the Department to zeturn to Chicago with her family- I
expect that stef Cassella will a:ccdapany me to the Comlittee's
meeting to help explain our new proposal. L

I look forward to seeing you and the other Commnittee
members in October. L

Sincerely,

Roger AL. Pauley

V
I C

cc: Rule 32.2 Subcomittee Menmlbers

Li

.... S ' ~~~~~~~~~~~~~El



"32.2. Criminal Forfeiture

"(a) INDICTMENT OR INFORMATION. No judgment of forfeiture may be entered in

a criminal proceeding unless the indictment or information provides notice to the defendant that

the government will seek the forfeiture of property in accordance with the applicable statute as

part of the sentence.

"(b) HEARING AND ENTRY OF PRELIMINARY ORDER OF FORFEITURE.

(1) As soon as practicable after entering a guilty verdict or accepting a plea of guilty or nolo

contendere on any count in the indictment or information for which criminal forfeiture is

authorized and notice has been provided, the court shall determine what property is subject to

7 forfeiture. To the extent that the forfeiture relates to specific assets, the court must determine

L
whether the government has established the requisite nexus between the property and the offense.

L. vTo the extent the government seeks the entry of a personal money judgment against the

defendant, the court must determine the amount of money that the defendant may be ordered to

forfeit. In either case, the determination may be based on evidence already in the record,,

Ad . including any written plea agreement, or if the forfeiture is contested, on evidence or information

adduced by the parties at a post-trial hearing.

"(2) If the court finds that property is subject to forfeiture, it shall enter a preliminary

order of forfeiture as soon as practicable. The preliminary order shall set forth the amount of the

L ' money judgment, or in the case of specific assets, shall direct the forfeiture of the property

without regard to whether any third party might have a superior interest in all or part of the

property. Deciding whether any third party has such an interest is deferred until any third party

L claiming an interest in the property has petitioned the court to consider the claim, and the court

lzh conducts an ancillary proceeding pursuant to Rule 32.2(c).
L

L
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"(3) When the court enters a preliminary order of forfeiture, the Attorney General (or his

or her designee) may seize the property subject to forfeiture; conduct any discovery the court

considers proper in identifying, locating or disposing of the property; and commence proceedings

consistent with any statutory requirements pertaining to third-party rights. At sentencing - or at

any time before sentencing if the defendant consents - the order of forfeiture becomes final as to

the defendant and must be made a part of the sentence and included in the judgment. The court 'J

may include in the order of forfeiture whatever conditions are reasonably necessary to preserve

the property's value pending any appeal.

"(4) In a case where a guilty verdict has been returned by a jury, and the government is

seeking to forfeit specific assets, any defendant, or the government, may request that the

determination of whether the government has established the requisite nexus between the property

and the offense be made by the jury, pursuant to a special verdict, following the presentation, if ½

necessary, of additional evidence.

"(c) ANCILLARY PROCEEDING; FINAL ORDER OF FORFEITURE. (1) If, as

prescribed by statute, a third party files a petition asserting an interest in the forfeited property,

the court shall conduct an ancillary proceeding, except that no ancillary proceeding is required to

the extent that the forfeiture consists of a money judgment.

"(A) In the ancillary proceeding, the court may consider a motion to dismiss the petition

for lack of standing, for failure to state a claim upon which relief can be granted, or for any other

ground. For purposes of the motion, the facts set forth in the petition are assumed to be true.

"(B) If a Rule 32.2(c)(1)(A) motion to dismiss is denied, or not made, the court may

permit the parties to conduct discovery in accordance with the Federal Rules of Civil Procedure 3
to the extent that the court determines such discovery to be necessary or desirable to resolve

f_
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factual issues before conducting an evidentiary hearing. After discovery ends, either party may

LI ask the court to dispose of the petition on a motion for summary judgment in the manner

described in Rule 56 of the Federal Rules of Civil Procedure.

"(2) After the ancillary proceeding, the court shall enter a final order of forfeiture

r amending the preliminary order as necessary to account for the disposition of any third party

petition. If no third party files a timely claim, no ancillary proceeding is required, and the

preliminary order shall become the final order of forfeiture, provided that, except in cases

K involving the proceeds of a criminal offense or property traceable thereto, the court makes a

finding that the defendant (or any combination of defendants) had a legal or possessory interest in

XDIC the property. If the defendant used the property in the commission of the offense, that fact,

together with the absence of any timely third party claim, shall be presumptive evidence that the

L defendant had a forfeitable interest in the property so used. The defendant may not object to the

el0n entry of the final order of forfeiture on the ground that the property belongs, in whole or in part,

to a co-defendant or third party.

"(3) If multiple petitions are filed in the same case, an order dismissing or granting fewer

C than all of the petitions is not appealable until all petitions are resolved, unless the court

determines that there is no just reason for delay and directs the entry of final judgment on one or

. more but fewer than all of the petitions.

L (4) The ancillary proceeding is not considered part of the sentencing.

"(d) STAY OF FORFEITURE PENDING APPEAL. If the defendant appeals from the

conviction or order of forfeiture, the court may stay the order of forfeiture upon terms that the

L court finds appropriate to ensure that the property remains available in case the conviction or

order of forfeiture is vacated. The stay will not delay the ancillary proceeding or the



L.
determination of a third party's rights or interests, If the defendant's appeal is still pending when

the court determines that the order of forfeiture must be amended to recognize a third party's T

interest in the property, the court must amend the order of forfeiture but must refrain from

directing the transfer of any property or interest to the third party until the defendant's appeal is

final, unless the defendant consents in writing, or on the record, to the transfer of the property or

interest to the third party.

"(e) SUBSEQUENTLY LOCATED PROPERTY; SUBSTITUTE PROPERTY.

(1) The court, on motion by the government, may at any time enter an order of forfeiture - or

amend an existing order of forfeiture - to include property that:

"(A) is subject to forfeiture under an existing order of forfeiture and was located and

identified after that order of forfeiture was entered; or

"(B) is substitute property that qualifies for forfeiture under an applicable statute.

Subdivision (b)(4) does not apply to property forfeited under this subdivision.

"(2) If the government makes the requisite showing that the property is subject to

forfeiture under (e)(1), the court shall:

"(A) enter an order forfeiting the property, or amend an existing preliminary or final order

to include that property, in accordance with subdivision (b); and

"(B) if a third party files a petition with the court, conduct an ancillary proceeding under L

subdivision (c) as to the property."

Summary of the July 1998 Revisions to Proposed Rule 32.2

1. Subsection (a) is revised to reflect the trend in the case law interpreting present Rule 7(c). L
Under the most recent cases, Rule 7(c) sets forth a requirement that the government give the
defendant notice that it will be seeking forfeiture in accordance with the applicable statute; it does

L,>J
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not require a substantive allegation in which the property subject to forfeiture, or the defendant's
interest in that property, must be described in detail. See United States v DeFries, 129 F.3d 1293
(D.C. Cir. 1997) (it is not necessary to specify in either the indictment or a bill of particulars that
the government is seeking forfeiture of a particular asset, such as defendant's salary; to comply
with Rule 7(c), the government need only put defendant on notice that it will seek to forfeit
everything subject to forfeiture under the applicable statute, such as all property "acquired or
maintained" as a, result of a RICO violation).,

. 2. Subsection (b)(1) is revised to recognize that there are different kinds of forfeiture judgments
in criminal cases. See United States v. Voight, 89 F.3d 1050 (3d Cir. 1996) (government is
entitled to a personal money judgment equal to the amount of money involved in the money
laundering offense, as well as order forfeiting specific assets involved in, or traceableto, the
offense, in addition, if the statutory requirements are met, the government may be entitled to
forfeit substitute assets); United States v. 'Cleveland, 1997 WL 537707 (E.D. La. 1997),
(government entitled to amoney judgment equal to the amount of money defendant laundered in
money laundering case). The finding the court required to make will depend on the nature of the
forfeiture judgment.

To the extent that the government is seeking forfeiture of a particular asset, such as the money on
deposit in a particular bank account that is alleged to be the proceeds of a criminal offense, or a
parcel of land that is traceable to that offense, the court must find that the government has
established the requisite nexus between the property and the offense.l To the extent that the
'government is seeking a money judgment, such as a judgment for the amount of money derived
from la drug trafficking offense or the amount involved in a money laundering offense where the
actual property subject to forfeiture has not been found or is unavailable, the court must
determine the amount of money that the defendant should be ordered to forfeit.

3. Subsection (b)(2) is revised to make clear that what is deferred to the ancillary proceeding is
the determination of whether, and to what extent, a third party has a superior interest in the
forfeited property. The language regarding what the ,courtmust do if no third party files a claim
has been simplified and moved to subsection (c)(2).

4. Subsection (b)(3) is revised to make clear that the Attorney General may designate someone
outside of the Department of Justice to seize forfeited property. This is necessary because in
cases in which the lead investigative agency is in the Treasury Department,, for example, the
seizure of the forfeited property is typically handled by non-Justice agencies.

5. Subsection (b)(4) has been added to reflect the views of the Standing Committee on Rules of
Practice and Procedure. The provision gives the defendant, in cases where a jury has returned a
guilty verdict, the option of asking that the jury be retained to hear additional evidence regarding
the forfeitability of the property. This provision only applies to cases, where the government is
seeking to forfeit a specific asset, and the only issue for the jury in such cases would be whether
the government has established the requisite nexus between the property and the offense. For
example, if the defendant disputes the governmient's allegation that a parcel of real property is
traceable to the offense, the defendant would have the fight to request thatthe jury hear evidence

L



on that issue, and return a special verdict, in a bifurcated proceeding that would occur after the

jury returns the guilty verdict. The government would have the same option of requesting a

special jury verdict on this issue, as is the case under current law. See Rule 23(a) (trial by jury
may be waived only with the consent of the government).

6. Subsection (c)(1) has been revised to make clear that no ancillary proceeding is required to the

extent that the order of forfeiture consists of a money judgment. A money judgment is an in

personam judgment against the defendant and not an order directed at specific assets in which any

third party could have any interest. L

7. Subsection; (c)(2) provides for the entry of a final order 'of forfeiture at the conclusion of the

ancillary proceeding. It also includes a simplified version of what appeared as subsection (b)(2) in ll'
the draft of the Rule that was rejected by thel Standing Committee.' Under this provision, if no one
files a claim in the ancillary proceeding, the proliminary orderlwould become the final order of

forfeiture, butithe court would first have to make an independent finding that at least one of the

defendants had a legal lor possessory interest' ipthe property such that it was proper to order the

forfeiture of the property in a criminal case.

This provision combines and preserves two established tenets of current law. One is that criminal

forfeitures are in personam actions that are limited to the property interests of the defendant.

(This distinguishes criminal forfeiture, which is imposed as part of the defendant's sentence, from

civil forfeiture which may be pursued as an action against the property in rem without regard to

who the owner may be.) The other tenet of current law is that if a third party has notice of the

forfeiture but fails to file a timely claim, hislor her interests are extinguished, and may not be

recognized later when the court enters the final order of forfeiture. See Untied States v. Hentz, r

1996 WL 355327 (E.D. Pa. I1996) (once third party fails to file a claim in the ancillary proceeding, _

government has clear title under 21 U.S.C. § 853 (n)(7) and can market the property
notwithstanding third party's name on the deed). -in the rare event that a third party claims that he

or she was not afforded adequate notice of a criminal forfeiture action, the person may file a

motion under Rule 60(b) of the FederalARules of Civil Procedure to reopen the ancillary
proceeding. See United States v. Bouler, 927 F. Supp. 9 11 (W.D.N.C. 1996) (Rule 60(b) is the

proper means by which a third party may move to reopen an ancillary proceeding).

To preserve the rule that third parties must assert their interests in the ancillary proceeding, the

present draft drops the requirement in the previous version of subsection (b)(2) that required the .JK

court to determine the extent of each defendant's interest, even if no one filed a claim.
determining the extent of the defendant's interest is necessary only if someone claims an interest in

the property. Moreover, forcing the court to determine the extent of the defendant's interest,

even if no one files a claim, would only encourage third parties -including spouses, creditors,
lienholdersi business partners and the like - to attempt to circumvent the ancillary proceeding

(where they would bear the burden of proof) and importune the court to recognize' their interests

at sentencing where the government would have the burden of establishing that the defendant

was the owner of the property.

Finally, the Rule recognizes that there is no need for a finding regarding'the defendant's interest in

L
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the property if the property being forfeited is the proceeds of the crime, or property traceable
thereto, and no one has filed a claim in the ancillary proceeding. Criminal defendants are jointly

and severally liable for the forfeiture of the entire proceeds of any criminal offense. See United
States v. Hurley, 63 F.3d 1 (1st Cir. 1995) (government can collect the proceeds only once, but
subject to that cap, it can collect from any defendant so much of the proceeds as was foreseeable

A, to that defendant); United States v. Cleveland, 1997 WL 602186 (E.D. La. Sept. 29, 1997)
(same); United States v. McCarroll, 1996 WL 355371 at *9 (N.D. Ill. June 19, 1996) (following

lo. Hurley), affd sub nom. United States v. Jarrett, 133 F.3d 519 (7th Cir. 1998); United States v.

DeFries, 909 F. Supp. 13, 19-20 (D.D.C. 1995) (defendants are jointly and severally liable even
where government is able to determine precisely how much each defendant benefitted from the
scheme), rev'd on other grounds, 129 F.3d 1293 (D.C. Cir- 1997). Therefore, the conviction of

any of the defendants is sufficient to support the forfeiture of the entire proceeds of the offense,
even if the defendants have divided the money among themselves.

8. Subdivision (e)(1) is augmented to make clear that the right to a bifurcated jury trial to

determine whether the government has established the requisite nexus between the property and

the offense does not apply to the forfeiture of substitute assets or to the addition of newly-

4-' discovered property to an existing order of forfeiture. It is well-established in the case law that
the forfeiture of substitute assets is solely an issue for the court. See United States v. Hurley, 63
F.3d 1 (1st Cir. 1995) (court retains authority to order forfeiture of substitute assets after appeal
is filed); United States v. Voight, 89 F.3d 1050 (3rd Cir. 1996) (following Hurley; court may
amend order of forfeiture at any time to include substitute assets); United States v. Thompson,
837 F. Supp. 585 (S.D.N.Y. 1993) (court, not jury, orders forfeiture of substitute assets). As a
practical matter, courts have also determined that they, not the jury, must determine the

forfeitability of assets discovered long after the trial is over and the jury has been dismissed. See

United States v. Saccoccia, 898 F. Supp. 53 (D.R.I. 1995) (government may conduct post-trial

discovery to determine location and identity of forfeitable assets). In Saccoccia, the post-trial

discovery culminated in the discovery of gold bars buried in the defendant's mother's backyard
several years after the entry of an order directing the defendant to forfeit all property, up to $137
million, involved in his money laundering offense.

L
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06-25-1998 04: 24PM FROM W l da.ut

MEMO TO: Hon. W. Eugene Davis; Hon. David D. Dowd; Mr. Roger Pauley

FROM: Professor Dave Schlueter, Reporter

RE: Rule 32.2

DATE: August 24, 1998

The Department of Justice has circulated a redraft of Rule 32.2 which it plans to
present to the Advisory Committee at its October meeting. I have reviewed that draft andr I agree with Roger's comment in his July 29th cover letter that the draft makes significant
changes in the proposal as presented to the Standing Committee I am concerned that the
new draft will in effect require the Advisory Committee to start over in first,
understanding the changes and second, in deciding whether it agrees with those changes.

I recommend a more modest approach. My impression of the Standing Committee
meeting, is that several members expressed concern about the fact that the rule would

L eliminate a right to have a jury decide the question of nexus. Still others questioned
whether the defendant would ever be permitted to introduce evidence on the question of
the extent ins interest. After the Standing Committee voted to disapprove the rule, we
asked for additional input on their objections-with the thought that it mig be fixed-
The responses were few and focused primarily on the juwy issue.

If the jury issue is indeed the only real obstacle to the rule, then fixing that issue
(and malting other conforming changes) could make all the difference in whether the rule
ever goes fiuther than the Standing Committee. And it might be possible to take the rule
directly back to the Standing Committee without additional publication.

I have taken the liberty of drafing a revised version of Rule 32.2. So that you can
see my suggested changes, I have underlined the new material added since the Standing
Committee meeting. And I have lined through language which should be deleted. The
draft takes a minimalist approach: (1) the special verdict has been moved from Rule 31 to
subparagraph (b), making it clear that the defendant may waive the right to have the jury
decide whether a nexus exists; (2) language has bee added at line 45 which addresses the
ability of the defendant to present evidence on the extent of his interest in the property; (3)
conforming changes.

This redraft includes the style changes made by the Style Subcommittee at the
Standing Committee meeting.

I recommend that before the meeting, it would be useful to have some consensus
as to whether (1) to proceed any finrther with Rule 32.2 and (2), if so, whether the
Committee should make significant or less significant changes. To that end, it might be

LS helpful for the Rule 32.2 subcommittee to hold some preliminary discussions on the issue.

L
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Rule 32.2-Revised 1
August 1998 .

1~~~~~~~~~~~~~~~~~~~~~~
2
3 32.2. Criminal Forfeiture ]7

4 (a) INDIC2MENT OR INFORMATION. No judgment of

5 forfeiture may be entered in a criminil proceeding unless the indictment or V
6 information alleges that ai defendant has an interest in property that is

7 subject to forfeiture in accordance with the applicable statute

8 (b) SPECLAL VERDICT. If the indictment or infrion

9 alleges that an interest or property is ect to cnminal forfeiture, a special

10 rverdict shall be retured as to whether there is a nexus between that

11 inter-es or propr and the defendant. That determination may be based

12 on evidence already n the recor _u inciuding any written plea agreement or

13 on eidece adduced at a post-veidict hearing. In a case where a guilty

14 verdict has been rttrn ed by a iurv. the defendant may with the consent of

15 the government, waive the right to have the jury decide whether the

16 required nexus exists.

17 -({c) HEARI AND ORDER OF FORFrITURE.

18 (1) As soon as praccable after entern a avecial

19 verdict in subdivision (b). the court shall enter a preliinary order directing

20 the forfeiture of whatever interest each defendant may have in the poverty-

21 without determining the extent of that interest. Deciding the extent of each

rl
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22 defendant's interest is deferred until anv third party claimi an interest in

f 7 23 the property has petitioned the court to consider the claim
L:

L ~~~26 (1fA seepanga e of priacticable afteref entergay counlt vrin
t_ ~~26 _

27 iditent of inoeation for whieh eiinal forfeitr is Olneged,

28 .he eet -"I dee h pp is subjet te frfetr

29 becauseitirated to the offmce- Thodcter"ie nn may be

30 - bsed on evidene e ady in the recrd, inclding nny writtn plea

31 m o3 ide-Awcedducd at a post trial hc. If tho

L 32 propzrt i3 subjeict to forefitur, the coart shAll enter a proliminary

33 orderhe fafitr of whatever mterest eah defedt

34 may ihae in tlc propery, wthout detemxining what hat interest is.

L 35

36 third pt claiming a interest in the preperty has pettioied the

37 ceuet toe znsider the laim.

F 38 (2) If no third party petition as provided in (93 (c)(l'

39 is timely filed, the court shall determine whether the property

40 should be forfeied in whole or in part depending on the extent of

41 the defendant's interest in the property. The detenmination may be

42 made at any time before the order of forfeiture becomes final under
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43 subdivision (e) A, and may be based on evidence already in the L
44 record, including a written plea agreement, or on evidence

45 submitted by the defendant and the government. in for

46 entry of final order efforfeitwr A defendant may not object to a

47 final order of forfeiture on the ground that the property belongs, in

48 whole or in part, to a codefendant or a third party. If the court

49 determines that the defendant or codefendants are the only persons r
50 with a legal interest (or in the case of illegally obtained property, a V
51 possessory interest) in the property, the court shall enter a final

52 order forfeiting the property in its entirety. If the court determines

53 that a defendant or codefendants had a legal interest (or in the case

54 of illegally obtained property, a possessory interest) in only a

55 portion of the property, the court shall enter a final order forfeiting

56 the property to the extent of that interest. l

57 (3) When the court enters a preliminary order of fl

58 forfeiture, the Attorney General may seize the property subject to

59 forfeiture; conduct any discovery that the court considers proper in

60 identifying, locating or disposing of the property, and commence

61 proceedings consistent with any statutory requirement pertaining to

62 third-party rights. At sentencing-or at any time before sentencing

63 if the defendant consents-the order of forfeiture becomes final as L
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L 64 to the defendant and shall be made a part of the sentence and

- 65 included in the judgment. The court may include in the order of

66 forfeiture whatever conditions are reasonably necessary to preserve

L 67 the property's value pending any appeal.

68 (4) (e) ANCLLARYPROCE MlINGl

69 (1) 1f as prescribed by statute, a third party files a

70 petition asserting an interest in the forfeited property, the court

71 shall conduct an ancillary proceeding.

72 - (A) The court may consider a motion to dismiss

73 the petition for lack of standing, for failure to state a claim

74 upon which relief can be granted, or for any other ground.

75 For purposes of the motion, the facts set forth in the

76 petition are assumed to be true.

L 7.7 (B) If a Rule 32-2(d)(1)(AW 3.2(e)(I)WA motion

78 to dismiss is denied, or is-made and denied, the court may

79 permit the parties to conduct discovery in accordance with

-80 the Federal Rules of Civil Procedure to th extent that the

81 - court detenmines such discovery to be necessary or desirable

82 - in resolving factual issues before an evidentiary hearing.

83 After discovery ends, either party may move for summary

Li
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84 judgment as provided in Rule 56 of the Federal Rules of

85 Civil Procedure.

86 (2) After the ancillary proceeding, the court shall enter a

87 final order bf forfeiture amending the preliminary order as necessary L
88 to account for the disposition of any third-party petition.

89 (3) If multiple petitions are filed in the same case, an

90 order dismissing or granting fewer than all of the petitions is not L

9,1 appealable until all petitions are resolved, unless the court F
92 - determines that there is no just reason for delay and directs the

93 entry of final judgment on one or more but fewer than all of the L)

94 petitions. C

95 (4) The ancillary proceeding is not considered a part of p

96 sentencing.

97 (d) (e STAY OF FOREIURE PENDrNG APPEAL. If the

98 defendant appeals from the conviction or order of forfeiture, the court may r

99 stay the order of forfeiture upon terms that the court finds appropriate to

100 ensure that the property remains available in case the conviction or order of

101 forfeiture is vacated. The stay wil not delay the ancillary proceeding or the 0

102 deternination of a third party's rights or interests- If the defendants appeal

103 is still pending when the court decides to amend the order of forfeiture to

104 recognize a third party's interest in the property, the court shall amend the

F
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105 order of forfeiture but refrain from directing the transfer of any property or

106 interest to the third party, until the defendant's appeal is final, unless the

107 defendant consents in writing or on the record, to the tranfer of the

108 property or interest to the third party.

109 (e) ff) SUBSEQOUENrLY LOCA TED PROPERIY,-SUBSTITUT

110 PROPERYY

111 ~~~~~(1) On motion by the government, the court may at any

112 tie enter an order of forfeiture--or amend an existing order of

113 forfeiture-to include property that:

114 (A) is subject to forfeiture under an existing

115 order of forfeiture and was located and identified after that

116 order of forfeiture was entered; or

117 (B) is substitute property that qualifies for

118 forfeiture under an applicable statute.

119 (2) If the government shows that the property is subject

120 to forfeiture under either (f)(1Y(i) (e)(1) or (al)Ciji (e)O)(i), the

121 court shall:

122 (A) enter an order forfeiting the property, or

123 amend an existing preliminary or, final order to include that

124 property;
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125 (B) if a third party files a petition with the court, a

126 conduct an ancillary proceeding under subdivision (de) as

127 to the property; and

128 (C) ifno third party files a petition, enter an

129 order forfeiting the property under subdivision (L)(2 U 3(2). r

t.

p

rK

TOTAL P. 09
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U.S. Department of Justice

CriminaI Division

WarhiiigwDC 2Q5309001

August 26, 1998

To: Hon. W. Euigene Davis/ Hon. David D. Dowd, and Prof. David

U A. Schlueter

From: Roger A. Euley and Mary Harkentider

Re: Rule 32.2

r
We are in receipt of Professor Schlueter's August 24, 1998,

memorandum and suggested redraft which follows a "minimalist
approach" as compared to the more significant revisions contained
in the Department's latest proposal. For a numbex of reasons, we
believe the revisions we have proposed embody substantial
improvements worthy of the Advisory Committee's attention, and
which if adopted could well enhance the Rulles prospects of being
approved by the Standing Committee.

While most of the stated opposition to the proposed Rule
focused on the jury issue, on further xeflection we believe there
are other ways in which the proposed Rule can and should be

ell, improved. For example, the Rule as presented to the Standing
Committee did not adequately deal with the important distinction
between the forfeiture of specific assets, and the entry of a money
judgment based on a finding that a specific dollar amount was,
realized as criminal proceeds. In addition, changes that were made
to the proposed Rule by the Advisory Committee at its last meeting
would have consequences for cases where no petition is filed by a
third party that were unforeseen (at least by usj at the time the
draft Rule was submitted.

We believe that the Standing Committee's rejection of the
proposed Rule has fortuitously provided an opportunity to improve
the Rule in these and other respects, and it is therefore our view
that whatever delay might be occasioned by the Advisory Committee' s

r consideration of our suggested changes would be acceptable in the
interest of "getting it right" before the Rule is resubmitted to
the Standing Committee.

L

L
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In any event, even if the Advisory Committee determines to
reject all of our suggestions and follow a minimalist approach, the
redraft appended to Professor Schlueter's memorandum is
problematic. L

The redraft would require a special verdict on the nexus
question in every case in which the indictment contained a
forfeiture count (see the first sentence of proposed new
subdivision (b)f. 9nly if a guilty verdict were returned by a jury
would there be a possibility of waiver (see third sentence of
proposed subdivision (bfl. In other words, in a case, tried to the l
court or in which there was a plea of guilty, a jury trial would
nevertheless be required (and could not be waived) on the
forfeit'ure nexus issue. This is the oppo3ite of what we presume
Dave intended. Rather, what is needed is a redraft that limits the
right to a juiry trial nexus determination (which may be waived in
any evoent; see Rule 23 (a); there is no need for the Rule to so
provide) to those cases in which there has been a jury trial and
verdict of guilty.

L

L

U
U
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August 26, 1998

Professor Kate Stith
Yale Law School
P.O. Box 208215
New Haven, CT 06520-8215

Robert C. Josefsberg, Esq.
City National Bank Bldg.
Suite 800
25 West Flagler Street
Miami, FL 33130-1780

Roger A. Pauley, Esq.
Mary Frances Harkenrider, Esq.K U.S. Department of Justice
950 Pennsylvania Ave., N.W.
Washington, D.C. 20530-0001

Re: Proposed Revisions for Proposed Criminal Rule 32.2 (Criminal Forfeiture)

Dear Committee Members:

You will recall that the Standing Committee rejected proposed Rule 32.2 at its meeting
following our April, 1998 meeting. Judge Davis has asked that our sub-committee be prepared
with recommendations as to the next move of the committee at our October meeting in Maine.

Roger Pauley, on behalf of Justice, has submitted a revision of Rule 32.2 and I enclose a
copy of that revision which indicates the before and after of the proposed rule. (Before rejection

L_ and after rejection.)

Additionally, David Schlueter, our tireless reporter, has sent to me and Judge Davis his
reaction to the Justice revision. Those suggestions are also enclosed.

L To aid the other members of the committee, I request that Roger Pauley respond to the

.



Schlueter suggestions with copies to all members of the sub-committee as well as Judge Davis.
Then I ask that the other members of the sub-committee weigh in with your thoughts by memos
to the other members of the committee. I am hopeful that we will be able to forward to John
Rabiej early in October, if not sooner, our collective wisdom on this subject by way of a written
recommendation to the entire committee in advance of the October meeting.

I might add as anecdotal information that I had my second experience with forfeiture in a
criminal trial last month. At stake was the government's contention that $31,000.00 in currency
found in the attic of the defendant's residence where he stayed with his mother constituted the
proceeds of cocaine traffic. The jury deliberated all of ten minutes in returning a verdict for the
government on the issue. However, the jury was not happy that their service was extended for
that process which included additional instructions and argument of counsel.

My best wishes and I look forward to your comments.

Yours very truly,

David D. Dowd, Jr.
U.S. District Judge

cc: Judge W. Eugene Davis
Professor David A. Schlueter
Mr. John K. Rabiej, Chief, Rules Support Office
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BY FAX September 14,1998

:ion, David D. Dow Jr- 330-375-5d28
Roger A. Pauley, Esq- 202-514104
Mary Frances Harkenrider, Esq.
Robert C. Josefiberg, Esq. -305-358-2382

[Re: Proposed Criminal Rule 32.2

Dear Subcommnittee Members:

Although I lie the sleeklnss of the Department's proposed new Rule 32.2, 1 am troubled
that it leaves out too much. n particular, there is no requirement thatthe fact-fider (udge or
jury) find that the defendant had an interest in the property being forfeited. The propoid rule

nicely deals with the ctime-lnexus requirement (the relationship of the property to the unrie), but

it fails to address the defendant-nexus requirement that is the very foundation of the distinction
between civil (in rem) and criminal (in personezm) tbrfeitare.

As we all understand the forfeiture statutes, criminal foifeiture is a punishment of the
defendant; and, of course, forfeiLing somebody else's property doesn't punish the defendant. The
requirement of a defendant-nexus is explicit in the criminal (as opposed to civil) forfeiture
statutes. A typical statute provides that: ra;y person convicted - shall forfeit . any property
constituig... any proceeds the person obtaineL . [and] any of the person's property used. ...

to commit... such violation. See attached statute and typical instructions in attached case

excerpt.

It is no awer that the ancillary prooeeding (if any) would deal with questions of
ownership. Creation of a presumption that property used in, or constituting proceeds of, a crime
belongs to any person convicted of that crime (unless someone tomes forth with proof to the
contrary) is a substantive change in the law and is not appropriately achieved by a change in the
Criminal Rules.

Sincerely,

cc: Hon. W. Eugene Davis - 318-262-6664
Professor David A Schtuleter - 210-436-3717

P.O. BOX 2OE215, NEW HAVEN, CON2NECTICUT 06520-3215 - TSLEPHONE 203 432-4335 W FPACSCMl F 2y03 431-1i48

CIODUPI ADDRESS 127 WALL SrtHfT. NFW RAVd, CfONNECT1CUT G6511 -oii rMAL KATEr Y1VftTAlE,5DU
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21 U.S.C. Section 853;

L

(A) ProprLy subjit Luo aiminal forfeiture. Any pemon conviiecd of a violaLion of this

subchapter or subohapter II of this chapter punishable by imprisonment for more hanl one year a
shall forfeit to the United States, irrespective of any provision of State law -

(1) any property constituting, or derived from, any proceeds the person obtained,

directly or indirectly. as the result of such violation,

(2) any of the person's property used, or intended to be used, in any manaer or r
part, to cornti, or to faciitate the commission o4; such violation; and

(3) in the case of a person convicte of engaging in a contimdng ciminal

enterprise in violation of section 848 of this title, the person shall forfeit, in addition to any

property described in paragraph (1) or (2), any of his interest in, claims against and property or

contractual rights affordig a source of contol over, the continuing criminal enterprise. LJ

E

tr
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C fUNITh STATE hS of America, Fleintff-Appelee, is shown tmight juslify granting of relief from

L :, .i!;: , ~~~~~~~~v- waiver_ cd-Rles C~r.Prw.RuIe 12(f), 18
- ; omn SIMONE, Robert 'toslW U;C.A.

s. a> , . ~Sh inwovski, Nicholas &uxne, Joh Peteer

C ~~~~~~Sncan Vasfi .Strxinikevs 3PazagioliS 4f2" .,31 CRIIAL LAW @f03(l)
P 1is, Deborah Cerveny and I 101c1030(l

Lu ble Milevski, DefeudantAppfts. If tre is suffient cause for relief from waived
ciaft. cowt evalua~tes clim under plain en-or

NmS8N41a 85-3480, d&3513 tJ e. PedR.lAes Cr..cJult i 18

* i 8£~~~~~~35l5, W3Mand 8!FI094. U.S C.A.

United States Court of Appeals, 141 CDMINAL LIAW 4 BZ
, ~~~~~~~~~~~~~Sevrent OCltuil- 1~10432(6)

SvDntCdantsL challenge to indictnent charging the
Argued Sept. 14 1990. wih narc~oics offenses, based on Claim that

idictmentimproperly charge multiple conspiracies

L DecidedMay3. 1991. on single contq, was waived, and would IXot b
Rehring end Rehearing IB Bau Denied considered on a~ppa wer &efendants did not

r- June 5, 1991. , challegt Lndictat 'prir to rial and Wled to give
t .any cw= to juste lif from waiver. Fed.Rulcs

U Defedants were ownvicd in the United States Cr.PEt.Rulem 8(b), 12(f), IS U.S.C.A.
Distit Court for the Noftea Distuict of Iltnois,
Il-=a Diamond Rovacr. 3. of various conspiraqy and (91 INDICTMENT
drug trifficking offeases, and dthy appmaled. The .1 ].96(7
Court of Appeals, .Gant, Senior District Judge, 210k196C7
sitng by de*iaon, held that: (I) defts' Defendants' clrallenge to indictment charging tha
chaleg to inditmnt charging them wwith nria s i , narics offenses, based on claim that
offnss, based n claim that indictaent improrly C t impro ly arg uple conspirc
charged mulezconspiracies sigle ount, was on single ount, was waived, and would not be
wmaived; () jury ms&it ksufficietly . osiderd on appeal, where defendants did not
clear that defendant could convicted without callng, indictnent prior to ial, and iled to glvz
lkolrgly blecomig member of cospiracy 3) any causc to jutify relief from wraiver. Fed.Ruels
defendant was nol denied efkctive assislance of Cr.P Rules(b), 12(9, 1U.S.C.A.

counsel wh defense consel admirted dur;ng ['I cONSPtRA CY
forture instruction wasW .harmless; and ( 9k43(6
evidoee wtas sufficien: to tab'ish tbat defendant Cont of indictment charig defendants with
was member of sin overall narcotics distribia opin tO disttribute and possesSwth intent to
conspiracy chargd in indi ent. dtriute ocaine and heroi perly alleged single

..s,.,.me crid out by series of acts and suficiesuyW
Affinned. inrrrd dekfnidas of nature of charges against

them, count described single ogoing drug

L; III ? ICThIfNT AND IlNFORMATl- di~trlbudoa conspiracy under direction of one
196(0) defendaat, involvingl core memters who boght front

2I0Ud96(I) and sold to vtiomS supplie and dealers who
Failure to object to aleged defects in indctment cangd over tie. Comprehensive Drug AbusefT before rial- estintes waier. r ul Prvfeion and Cionro Act of 970 § l401a)(1), as.
Cr.PJoc.Rule 42(Q, 18 U.S.C.A. ed, 21 U.s-c., 84WtaXl); Fe.Rules

¢ Cr.Pmc tdes S. 8(a, 1), la ULS.C.A&
fll CRIMiNAL LAW eI113)40
llkl,134(3) [S ICTMENT AND JN1ORMATkS=
Appellate court addresses waived claim only if cause, S(5.)

Copr. © West 1998 No Claim to Orig. U.s. Govt. Works
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104 S.C ; 2039, 2045 n. 19, 80 L.Ed.2d 657 (1984).
Applying that guidanc to this case, we recognize 113] Dendants Bosko and Vasil Swrinkvski F
that it wVould hve been foolhardy for Bosko's argue tat the district court crred ting t ieJ
consel to deiy the drug sales so credibly proven by forfcituir plsc of the trial by pre$ntig in its
the government. But rather than cocede gilt inslnuctieon to the jury two burdes of proof wit h
complely, Mfr Muslin cmupetently cballenged the respect to the forfeiture alleptions in the CZethmm,
prosecution s proof of the oter charges. bot "preponderance of the evidence" and "beyond a

reasonable doubt." They contend that the jury
1121 We do not approve of a defense counsel's should have been isnted to find that property was.

deliberate, explcadmision that a juxy should find forfeitable only if t6e government had proven it
his client guilty of a c g Lin ate absene of any ubject tn coifiscition beyon a reasonable doubt.
suggestion Mt the dfndantoncurred in the
decision to proceed in such a manme However, in The court first reminded the jury that its previous
the case before us, Bko's attorey ittentidnally detenainntion of the guilt of Bosko and Vasil *ras L
stip ed acti and conceded Tdiose clharges for ffial and conclusive, and that its; duty now was to
Vkrtcah there was wuarf-tfabie evidean and no decde, whether the defendants must forfeit certain
mandatory sentens, but fbrmefiilly argued Bolkn's propery. The court then began dhe orfeiture
imeec -on the gs with heaier penfis, as IstiaWns

part of a straty. r t whia reasonable plan that You ar instructed that as to each claim of
was evident fm g t he trial At no forfeiture, the Gvvemrnt mu *119f establish
time did the de t ob to it; in fact, we beyond a rmisonable doubt that:
believe he tcuie or at least condoned the tactics. 1L Thu propdrty contitted or was derived from
our position was by Bonilo's post-trial he pro ccdobtained, directly Or indirectly, as a
letr to the se aiig jg hi provided ample result of a violadon of Title 21 United Stains code
evidc of oifpprval othes gy. Sections 4(l), 845b), 846 or 483; or

2. The property was used or iatended to be used in
As part of it highly defie tal scrtinly, an any manner or part to commit or to failitate the
appellate court must indulge a strg presu tion comssion of a violation of those stataues; or
that counsel's conduct lls I he wide. range of 3 With YespEct t Bosk S iniko t
reasonable professional assiIst :6.a Stricidand. 4!66 pmertLy mnaitited an intrest in, claim against.
U.S at 689. 104 SCt at 2(5 it was incumbent or'contractual right affording a source of control
on the defendant to "overcome estion at, over the continuing crimina eentrprise charged in
under the cidriustances, t echallenged action toindictment.
'migbt be considered sound triastrategy. D Id. IYoul are rther instructd with respect to the
citng Michel v. Louisiana, 350U.S. 91, t4Il, 76 ort~f e allegaitons, that if you fi that 3aY of
S.Ctl 1r53, 164, 100 L.Ed. 8(1955). Dosko did not t propery t trein is the propety of
do so. We bold ta the ildefedat Boska pad to defnants l o Strudnmikovali or Vasil
show that The conduct of ila trial counsel n S v in ald (bt rflfe Govenmet has
following this reasonably soud strategy, fe low establisd by ia prepondeance of die evidence
an objective standard of reaplkabIeness. [EN161 ]* I t 1 L I

Consequently, we will r overhlrn BIo's 1. Such property was acquired by such person
conviction on the basis t j sijah amendiment durin te period of a violation of Tite 21 tedei.all States Code Scations 841(a)(1), 4bQf), 846, or

eI8orwi thbiia ircasonbl time after such priod;

FNlfi Since the p1ifdnnancc prong of a2d
Strickland standard Of hit assistance was 2 hre was no likely source for suh proerty,
not nict. wo ner not as :lr wthe prejudice prong- othor than a violatim of Title 21 United States

nlever. we nte that Bosko did not argue tha the COd Sections 841(aX1), 845b(f), 846, or E4ZS.
jU-Ys dcpilien~wowd prolbamy favr t-x; diftrn the, la rcburiablW FrrNurmption afiscs thin the
absern his counsel's alleged e'mors in his closing property is subjct to forfeiture.
argument. Tr at 5509-5511,C

V. Forfeiture As a preliminary mttr w anote tat no objection

Copr C West 1993 No ClIm= to Orig. U.S. GovtM Works 5
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Rule 43; Proposal to Permit Defendant to Appear Before Initial
Appearances and Arraignments Via Teleconferencing

DATE: September 17, 1998

Attached is a letter from Hon. Fred Biery (W.D. Texas) to Judge Stotler
recommending that the Criminal Rules (in particular Rule 5) be amended to permit initial

appearances and arraignments to be conducted through teleconferencing.

Judge Biery raises an issue that comes before the Committee with some frequency.

This matter was first considered by the Committee in 1992 and eventually resulted in

t- -~proposed amendments to Rule 10 regarding arraignments. The proposal was tabled in

1994 pending the outcome of FJC pilot programs involving teleconferencing.

Although this particular proposal focuses on Rule 5, an amendment would

certainly be required in Rule 43 as well. That might be a better place to start with any

amendments concerning teleconferencing--which might eventually involve arraignments,
pleas, and other hearings.

Li

L
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UNITED STATES DISTRICT COURT,.

WESTERN DISTRICT OF TEXAS .

655 EAST DURANGO BOULEVARD -

. C.AU8ERS OF SAN ANTONIO. TEXAS 78206

FRED BIERY O (210) 472-6505

JUDGE

t May 22, 1998

The Honorable Alicemarie H. Stotler
United States District Judge
U.S. Courthouse
751 West Santa Ana Blvd.
Santa Ana, California 92701

Re: Video Teleconferencing of Initial Appearances and Arraignments

Dear Judge Stotler:

I write to you in your capacity as Chair of the Rules Committee
specifically with reference to Federal Rule of Criminal Procedure
5. Although my duty station is San Antonio, one of my
responsibilities is the Del Rio criminal docket. Del Rio, Texas is

7 part of the 92,000 square mile Western District of Texas and is
located three hours from San Antonio. Del Rio does not have a
resident district judge and has one full-time magistrate judge and
one part-time magistrate judge. Because of law enforcement
initiatives on the United States-Mexico border, felony defendants
in the Del Rio sector have increased from 150 in 1994 to a
projected 800 to 900 in the present year. Misdemeanors have
historically been at about 2,000 per year.

Because most of these defendants are not American citizens, very
few of them are released on bond. And are incarcerated in about
ten different jails spread out over the region. An incredible
amount of time and resources are expended transporting defendants
from the jails to the United States Courthouse in Del Rio. As you
can imagine, these large numbers of defendants in the courthouse

L also present a security risk.

We have available now or in the near future video teleconferencing
L capabilities in some of the jails. Although aware of the 9th

Circuit opinion in Valenzuela-Gonzalez v. United States District
Court for the District of Arizona, 915 F.2nd 1276, I respectfully
suggest that we need to take advantage of available technology,
given our limited judicial and United States Marshal resources and
the exponential growth in the caseloads on the Southwest border.
The consideration by the Committee of these ideas would be greatly

L. appreciated by all members of the court family who work in



al
particularly remote areas and under the geographical challenges
outlined above..

Sincerely yours,

Fred Biery,
United States District Judge

cc:\Tom Hnatowski, Esq.
Dan Jackson, Esq.
Philip R. Argetsinger, Esq.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIALCONFERENCE OFTHE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR

WILL L. GARWOOD
PETER G. McCABE APPELLATERULES

SECRETARY
ADRIAN G. DUPLANTIER

LS BAtKRUPTCYRULES
May 29, 1998
May 29, 1998 PAUL V. NIEMEYER

CIVIL RULES

W. EUGENE DAVIS
CRIMINALRULES

FERN M. SMITH
L The Honorable Fred Biery EVIDENCERULES

United States District Court

Western District of Texas

655 East Durango Boulevard

San Antonio, Texas 78206

Re: Criminal Rule5

Dear Judge Biery:

Thank you for your letter of May 22, 1998, regarding video teleconferencing of initial

appearances and arraignments. By copy of this letter, I am forwarding your suggestion to Judge

Davis, chair of the Criminal Rules Advisory Committee, for consideration by that committee.

Your comments are very helpful to the rules committees - thank you for your interest in the

rulemaking process.

Sincerely,

Alicemarie H. Stotler

cc: Judge W. Eugene Davis, Chair,

Advisory Committee on Criminal Rules

Peter G. McCabe, Secretary,

Committee on Rules of Practice and Procedure

g:\docs\rules\crim\r5-bicty\tmi
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I MEMO TO: Members, Criminal Rules Advisory Committee

7 FROM: Professor David A. Schlueter, Reporter
L.

RE: Report of Subcommittee on Rules Governing § 2254
Proceedings (State Custody) and Rules Governing § 2255
Proceedings (Federal Custody)

DATE: September 16,1998

Following the Committee's Fall 1997 meeting, Judge Davis appointed a
subcommittee to study the rules governing §§ 2254 and 2255 proceedings: Judge
Carnes (Chair), Judge Miller, Mr. Jackson, and Mr. Pauley or Ms. Harkenrider.

C At its last meeting, the Committee considered that subcommittee's report, which is
L ~ ~ ~~~ ~attached.

Following discussion on the issues raised in the subcommittee's report, the
L subcommittee was asked to poll magistrate judges to determine what their reaction
r" might be. It was also asked to consider the possibility of blending the two sets of
L habeas rules into one set.

The subcommittee's latest report and related materials are attached as are
L the supporting documents included in the agenda book for the Spring 1998

meeting.
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g ^gAL4e PTenif wiff -

'I LEE STREET

MONTGOMERY, ALABIAMA 36104Afo
F ~~END CARNES TEL[EPHOHE(334)223-7fZ2

L., C:}IRC:UIT JUTME FAX (3347 22-7676

September 14, 1998
r

Professor David A. Schlueter
. St Mary's University

School of Law
One Camino Santa Maria
San Antonio, Texas 78228-8602

-Re: Prposed Amendments to habeas
Corpus Rules

Dear Dave:

The habeas corpus subcommittee had a phone conference today and discussed
how we thought the Committee should proceed in regard to deciding about amendments
to the rules relating to 28 U.S.C. §§ 2254 and 2255 cases.

As you will recall, at the April meeting we previewed for the Committee our
recommendations for amendments to these rules, but there was insufficient time for any
discussion or decision regarding any amendment. The logical next step is to have the
Committee as a whole consider our recommendations and decide which ones to adopt.

In order to facilitate discussion and decision-making, the materials before the
Committee at the upcoming meeting should include a copy of our subcommittees March
27,1998 memorandum report, along with the written comments of Judge Miller which
were attached to that report. Since our last meeting, Judge Miller has solicited
comments from magistrate judges across the country. Magistrate Judge Mary Feinberg
of the Southern District of West Virginia responded with a thoughtful letter to him,
dated August 20,199& That letter should be included in the meeting book, too. (Judge
LMiller can fhirnish you with a cleaner copy of that letter than I can.)

We are aware of your suggestion that consideration should be given to combining
a, the rules governing §§ 2254 and 2255 into one rule. We believe, however, that it would

be premature to undertake such a consolidation until we know how the Committee wants
to amend the existing provisions of the two rules. After we know that, we can consider
consolidating the two rules if the Committee wants to explore that approach.
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F
Professor David A. Schlueter
September 14,1998,
PageTwo Tr

Unfortunately, my Court's fail en bae sitting will conflict with the upcoming K
Committee meeting, but Judge Mfiller is prepared to take the lead in presenting our
subcommittee's report My regret at missng the meeting and not being able to see my
friends on the Committee is mitigated only by the certain knowledge that neither the U
Committee nor the Republic will suffer from my absence.

Sincerely,

ED CAINES
United States Circuit Judge

lLC~bb

c: Honorable Tommy E. Miller
Darryl W. Jackson, Esq.
Roger A. Pauley, Esq.
Mary Harkenrider, Esq.

. .~~~~~~~~~~~
., , C~~~~~~~~~~

* A, .~~~~~~~~~
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UNITED STATES DISTRICT COURT
SOUTH-IERN i WSTRICT OFWEST VURCINIA

ZLIZAETH KEE FEPAAL BUILDINS

601 rEMAL SrRrrt ROOM lot3

BLUEFIELP, WEST VIRGINIA 24701

MRRY 5. FRIKNBrRG[ URfEP sIAWSi MAGISTRATE JUDGE FAX 3O4/#3,S-76S2

August 20, 1998

Hon. Tommy E. Mller r? l lwm
United States Magisthate J:U f
United StatesMagise Jourtoudge
600 Granby Sreet Suite 173 T Oy
Norfolk, VA 23510 .± Su MAG.WiArT JUDGE

NORFOLK VA

Re: Proposed Amendments to Habeas Corpus Rules

L Der Judge Miller:

I appreciate your work and that of the Habes-Corpus Rules Subcommittee concerning
tLde possibility of amending the habeas corpus rules. I have six years of experience in filing
findings and recommendations in all types of habeas corpus cases, preceded by fifteen years of
responding to § 2255 motions filed by persons whom I prosecutedL This letter responds to the
Subconmittees Proposals and your E-mail message

Lbommit-tee s Pro pals

A I agree that the reference to 18 U.S.C. 3006A should omit any subsection.

L B. I have reviewed Proposal B and support its adoption by the Criminal Rules Advisory
Committee. It adequately addresses the problems I have encountered insetting an answer
deadline for respondent in a case filed pursuant to § 2241. 1 find the habeas coIpus rules to be
easy to apply, and I look forward to using them in the context of a § 2241.

C. I. Rule 2(e) [§ 22541 and 2(d) [§ 2255] which provide, for returning a non-compliant
application to the petitioner should be retained and amended to change tkreceivedr to "filed."
From lime to time, I use this provision, especially when the prisoner has not used the standard
form at alL In our district, we have a form with a cheeldist of things tat may be missing or
erroneous; we check the applicable blocks, or write in the deficiency, I sig it, and it goes to the
petitioner. We always 'tIe" the non-compliant document the day it is received.

C. I. I agree with the proposal to amend Rule 3(b) to eliminate the clerk's discretion to
file or nut file a petition.

L
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Hon. Tommy E. Miller
Pa Two.
August 20, 1998

C. I. I am opposed to amending Rule 5 to add to the topics which must be addressed in
an answer, specifically successive petitions and periods of limitation. In my experience,
respondents invoke these defnses as a matter of course in a motion to dismiss. Au answer
should be substantive; successiveness and periods of limitation a pracml bars to the Li
considertion of Owe allegations of the petitio. I believe that substance and procedure should not
be mixed in a su'bstantive document. Also, with respect to a § 2254 petition, I would rater ot
receive volumous tns of a petitionees statetrial if the case is going to'be dismissed for
being successive or time-barred.

C. IV. See A.. above K
C. V. I agree that nothing should be done.

C. VI. I favor doing nothing to Ruae 9(a) unless and until we detenmine that it is
hopelessly in conflict mith the statutes, is causing trouble, and is not helping in any cases. The
AEDPA is still very new; it is too early to determine whether Rule 9(a) retains some usefulness. F

C. VII. 1 favor deleting Rule 9(b) and replacing it with nothing.

E-mail Message

1. 1 theevent that te Committee or Subcommittee decides that a radical revision of the
habeas corpus rules is in order, I oppose the adoption of one set of habeas corpus rules or their

inclusion in the Federal Rules of Civil/Criminal Procedure. The present system recognizes the
significant differences between §§ 2255 and 2254, and the distinction between a present
prosecution and a post-conviction collateral atta- These differences and distinctions should be K
retand and emhasized..-^:

2. See C. II., above. -

3. See C. 111., above.

4. See C. V1I., above. T favor warni peitioners that strict periods of limitation may bar
them firm relief.

5. My copy of the § 2254 nd, § 2255 rules does not have a Rule9(c).

You did not ask about this, but; I would favor amending Rule 7 t permit the judge to
expand the record on his/her own motion. Sometimes I have to get documents from the Clerk's
office of other courts (state or federal), and it is easier if I do it. -Ordering the parties to do it



09/18/98 WED 15: 53 FAX 757 222 7027 U S DISTRICT COURT IJ004

L

Hon. Tommy E. Miller
Page Three
August 20, 1998

K,,,4 results in delay or submission of the wrog document. I give the partis an opportunity to Object

to what rye addecL

[I Thank you for your attention to the habeas corpus rules. I will be interested in reading the
results of your work.

FH ,Very ty yours,

M.Feinberg
United States Magistrate Judge

LI
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L LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
Director UNITED STATES COURTS

JOHN K. RABIEJ

L CLARENCE A. LEE, JR. Chief
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

April 15, 1998

L Federal Express Mail

MEMORANDUM TO ADVISORY COMMUITTEE ON CRIMINAL RULES

Ld SUBJECT: Reportfrom the Habeas Corpus Rules Subcommittee

I have attached the report of the Habeas Corpus Subcommittee, which proposes changes
to the rules relating to actions filed under 28 U.S.C. §§ 2241, 2254, and 2255. I am also

7 including a copy of the reply of the National Association of Criminal Defense Lawyers to the
L Department of Justice memorandum on proposed new Rule 32.2.

John K. Rabiej

Attachments

dl cc: Honorable Alicemarie H. Stotler
Professor Daniel R. Coquillette
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UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

Hon. Ed Carnes Frank M. Johnson Jr. Federal Bldg.
U.S. Circuit Judge & U.S. Courthouse

15 Lee Street, Room 408
Montgomery, Alabama 36104

(334) 223-7132

TO: Criminal Rules Advisory Committee

FROM: Habeas Corpus Rules Subcommittee
(Ed Carnes, Darryl Jackson, Tommy Miller,
Mary Francis Harkenrider, Roger Pauley)

RE: Proposals for Modification to the Rules Relating to Actions Filed
Pursuant to 28 U.S.C. § § 2241, 2254, and 2255

-DATE: March 27, 1998

Having studied and conferred about whether changes are needed in the rules relating

to 28 U.S.C. §§ 2241, 2254, and 2255 proceedings, the Habeas Corpus Subcommittee makes

the following proposals.

A. REFERENCES IN THE RULES TO 18 U.S.C. § 3006(A)

The last sentence of Rule 6(a) of the rules governing § 2254 cases now refers to "the

appointment of counsel under 18 U.S.C. § 3006A(g)." Likewise, the first sentence of Rule

8(c) of the rules governing § 2255 proceedings also refers to "the appointment of counsel

under 18 U.S.C. § 3006A(g)." That specific statutory subsection has been repealed, and the

authority for appointment of counsel in such cases is now contained in 18 U.S.C. §



3006A(a). The references in those two rules to the statutory authority for appointment of

counsel needs to be updated. In order to leave'some wiggle room in case Congress "i

rearranges the statutory subsections again, we recommend that the references in both ofthese

rules be changed to 18 U.S.C. § 3006A, instead of to § 3006A(a).

B. THE RULES APPLICABLE TO 28 U.S.C. § 2241 PROCEEDINGS

In connection with the Comnmittee meeting last fall, it was brought to our attention that V
there are problems and inconsistencies with various rules as they relate to a period of time r

L
for a response to a habeas petition or § 2255 motion, and there is confusion about which

rules govern § 2241 cases. Those problems and inconsistencies involve the wording of the

rules applicable to § 2254 and § 2255 cases, as well as the wording of Federal Rule of Civil

Procedure 8 1(a)(2).

After considering the matter, we recommend that Rule 1(b) of both the § 2254 and §

2255 rules, as well as Civil Rule 81(a)(2), be amended as indicated in the first three

attachments to this memorandum (each of which is labelled "Proposal B").

We believe that the changes we propose will clarify that in all §§ 2241, 2254, and

2255 proceedings, the answer or other responsive pleading shall be filed by the respondent

"within the period of time fixed by the court" as provided in Rule 4 of the rules governing

§ 2254 cases and Rule 4(b) of the rules governing § 2255 cases. The proposed changes will

provide a uniform rule for the filing of all such petitions and motions.

2~~~~~~~~~~~~~~~~~~~~a
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We do recognize that our proposed changes in the three rules will not remove the

outdated language in 28 U.S.C. § 2243 requiring that a response be filed "within three days

unless for good cause additional time, not exceeding twenty days, is allowed," and that "a

day shall be set for hearing, not more than five days after the return unless for good cause

additional time is allowed." We believe that that conflict between § 2243 and the rules is

taken care of by the Rules Enabling Act and that there is nothing that the Committee can do

about §2243.

C. JUDGE MILLER'S PROPOSALSv
Subcommittee member Judge Miller volunteered to survey the remainder of the §

2254 and § 2255 Rules in order to see if any other changes needed to be made, particularly

in light of the Antiterrorism and Effective Death Penalty Act of 1996. He did an excellent

job, and his report to the other subcommittee members ("Comments on the Habeas Corpus

Lo Rules") is attached hereto. After considering his proposals, we make the following

recommendations concerning them:

I. & HIl. The Proposals Concerning the Provisions About Return of a Petition or

Motion that Does Not Comply with the Rules (pp. 1-3):

We were divided over these two proposals and agreed to forward them to the

Committee for discussion and debate.

L; III. Statement in the Petition or Motion and in the Answer Concerning Second

Application Permission and the Statute of Limitations (pp. 3-4):

3
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We recommend adoption of Proposal III. In addition, we also recommend that similar

changes be made to Rule 2(c) of the § 2254 rules and to Rule 2(b) of the § 2255 rules. More

specifically, we recommend that Rule 2(c), of the § 2254 Rules be amended as follows: N

(c) Form of Petition. 'The petition shall be in P
substantially the form annexed to these rules, except that any
district court may by local rue require that petitions filed with
it shall be in a form prescribed by the local rule. Blank petitions
in the prescribed form shall be made available without charge by L
the clerk of the district court to applicants upon their request.
It shall specify all the grounds for relief which are available to
the petitioner and of which he has or by the exercise of
reasonable diligence should have knowledge and shall set forth L
in summary form the facts supporting each of the grounds thus L
specified. It shall also state whether -a previous petition has
been filed in this matter and, if so. whether the appropriate court
of appeals has authorized the filing of this petition. The petitionX
shall also state whether it complies with the applicable
limitations period, and shall specify the relief requested. The
petition shall be typewritten or legibly handwritten and shall be
signed under penalty of perjury bythe petitioner.

Likewise, for Rule 2(b) of the § 2255 Rules, we recommend the following amendment:

(b) Form of Motion. The motion shall be in
substantially the form annexed to these rules, except that any
district court may by local rule require that motions filed with
it shall be in a form prescribed by the local rule. Blank motions
in the prescribed form shall be made available without charge by
the clerk of the district court to applicants upon their request.
It shall specify all the grounds for relief which are available to
the movant and of which he has or, by the exercise of
reasonable diligence, should have knowledge and shall set forth
in summary form the facts supporting each of the grounds thus
specified. It shall also state whether a previous motion has
been filed in this matter and. if so. whether the appropriate court
of appeals has authorized the filing of this motion. The motion r
shall also state whether it complies with the applicable U
linitations period. and shall specify the relief requested. The

4 L



motion shall be typewritten or legibly handwritten and shall be
signed under penalty of perjury by the petitioner.

IV. The Outdated References to 18 U.S.C. § 3006A (p. 5):

This proposal involves the same subject as Proposal A, which is discussed on pp. 1-2

of this memorandum, above.

V. The Provision in 28 U.S.C. § 2243 Regarding the Time for an Answer or

PON Response and the Time for a Hearing.

This proposal involves the same subject as our Proposal B, which is discussed on pp.

2-3 of this memorandum, above.

flu VI. The § 2254 and § 2255 Rules 9(a) Concerning Delayed Petitions (pp. 6-8):

After discussing this matter, all of us including Judge Miller, initially agreed

L to recommend that Rule 9(a) of both the § 2254 and § 2255 Rules be deleted. We believed

that the statutes of limitation that were enacted as part of the Antiterrorism and Effective

Death Penalty Act of 1996 were intended to and do have the effect of superseding the rule

provisions concerning delayed petitions. However, after our conference, Roger Pauley and

L; Mary Harkenrider gave the matter some more thought and came to the conclusion that there

A,, may be some limited circumstances in which Rule 9(a) could continue to have some field of

operation. They will present their concerns at the Committee meeting.
L

VII. The § 2254 and § 2255 Rules 9(b) Concerning Second Petitions (pp. 10-11):

L We recommend that Rule 9(b) of both the § 2254 and § 2255 Rules be deleted. We

L believe that the statutory provisions relating to second or successive petitions, that were



enacted as part of the Antiterrorism and Effective Death Penalty Act of 1996, were intended _

to and do have the effect of superseding the rule provisions regarding the same subject. L

6 L,



L [Proposal BI

Rule 1 of the Rules Governing
Section 2254 Cases

Rule 1. Scope of Rules

L (a) Applicable to cases involving custody pursuant to a judgment of a state court.

These rules govern the procedure in the United States district courts on applications under

28 U.S.C. § 2254:

(1) by a person in custody pursuant to a judgment of a state court, for a

determination that such custody is in violation of the Constitution, laws, or treaties

of the United States; and

(2) by a person in custody pursuant to a judgment of either a state or a federal

L . court, who makes application for a determination that custody to which he may be

subject in the future under a judgment of a state court will be in violation of the

Constitution, laws, or treaties of the United States.

(b) Other situations. In applications for habeas corpus in cases not covered by

subdivision (a), including petitions filed under 28 U.S.C. § 2241 by state prisoners or

detainees. Rule 4 of these rules shall apply and other relevant parts of these rules may be

applied at the discretion of the United States district court.



[Proposal BI
Rule 1 of the Rules Governing

Section 2255 Cases

Rule 1. Scope of Rules

(a) These rules govern the procedure in the district court on a motion under 28 U. S.C.

§ 2255:

(1) by a person in custody pursuant to a judgment of that court for a

determination that the judgment was imposed in violation ofthe Constitution or laws

of the United States, or that the court was without jurisdiction to impose such L

judgment or that the sentence was in excess of the maximum authorized by law, or V

is otherwise subject to collateral attack; and

(2) by a person in custody pursuant to a judgment of a-state or other federal

court and subject to future custody under a judgment of the district court for a

determination that such future custody will be in violation of the Constitution or laws

of the United States, or that the district court was without jurisdiction to impose such

judgment, or that the sentence was in excess of the maximum authorized by law, or

is otherwise subject to collateral attack.

(m Rule 4(b) of these rules shall apply and other relevant parts of these rules may be

applied at the discretion of the United States district court in proceedings filed under 28

U.S.C. § 2241 by federal prisoners or detainees.

I



[Proposal BI

Rules of Civil Procedure

Rule 81. Applicability in General

(a) To What Proceedings Applicable

(1) These rules do not apply to prize proceedings in admiralty governed by

-Titled 10,-U.S.C., §§ 7651-7681. They do not apply to proceedings in banktuptcy or

proceedings in copyright under Title 17, U.S.C., except in so far as they may be made

applicable thereto by rules promulgated by the Supreme Court of the United States.

They do not apply to mental health proceedings in the United States District Court for

the District of Columbia.

(2) These rules are applicable to proceedings for admission to citizenship,

habeas corpus, and quo warranto, to the extent that the practice in such proceedings

is not set forth in statutes or rules of the United States and has heretofore conformed

to the practice in civil actions. The writ of habeas copuas, or order to show cause,

shall be directed to the person having custody of the person detained. It shall be

returned within 3 days unless for good cause shown additional time is allowed whi

il cases brought under 28 U.S.C. § 2254 shall rot exceed 40 days, and in all other

cases shalln exceed 20 days.



Lo

LF

J

9e

L

F-cI



L

.L



n

C

3
"I
I

U

p

C

r
Li



CONMENTS ON THE HABEAS CORPUS RULES

Tommy E. Miller
United States Magistrate Judge

Norfolk, Virginia
February 17, 1998

I

Federal Rule of Civil Procedure 5(e), which defines filing
with the Court, was amended in 1991 so that its final sentence now
reads:

The clerk shall not refuse to accept for filing any paper
presented for that purpose solely because it is not
presented in proper form as required by these rules or
any local rules or practices.

The Advisory Committee Notes of 1991 explain why this change
was made.

Several local district rules have directed the
office of the clerk to refuse to accept for filing papers
not conforming to certain requirements of form imposed by
local rules or practice. This is not a suitable role for
the office of the clerk, and the practice exposes
litigants to the hazards of time bars; for these reasons,
such rules are proscribed by this revision. The
enforcement of these rules and of the local rules is a
role for a judicial officer. A clerk may of course
advise a party or counsel that a particular instrument is
not in proper form, and may be directed to so inform the
court.

Thus in the usual civil case the clerk does not have the
discretion as to whether to file a 'paper." If there is a problem
the clerk may call it to the attention of the court.

Section 2254 Rule 2(e) and Section 2255 Rule 2(d) conflict
with Fed. R. Civ. P. 5(e).

Section 2254 Rule 2(e) reads:
(e) Return of insufficient petition. If a
petition received by the clerk of a district
court does not substantially comply with the
requirements of rule 2 or rule 3, it may be
returned to the petitioner, if a judge of the
court so directs, together with a statement of
the reason for its return. The clerk shall
retain a copy of the petition.



Section 2255 Rule 2(d) reads:
(d) Return of^ insufficient motion. a a
motion received by theclerk of a district L
court does not, substantially comply with the
requirements of rule 2 or rule 3, it may be
returned to the movant,, , if a judge of the
court so directs, together with a statement of
the reason for its return. The clerk shall
retain a copy of the motion.

Lk
RECOMMENDATION:

The underlined word "received" be changed to "filed" to bring
these rules into conformity with Fed. R. Civ. P. 5(e).

IL~~~~~~~~~~~~~L

Similarly, Section 2254 Rule 3(b) and Section 2255 Rule 3(b)
conflict with Fed. R. Civ. P. 5(e). V

Section 2254 Rule 3(b) reads:
(b) Filing and service. Upon receipt of the

petition and /the filing fee, or an order
granting leave to the petitioner to proceed in
forma pauperis, and having ascertained that
the petition appears on its face to comply
with rules 2 and 3, the clerk of the district ,
court shall file the petition and enter it on
the docket in his office,. The filing of the
petition shall not require the respondent -to
answer the petition, or otherwisemove with,
respect to it unless so ordered by the court.

Section 2255 Rule 3(b) reads:

(b) Filing and service., Upon receipt of the
motion and having ascertained that it appears
on its face to comply with rules 2 and 3, the
clerk of the district court shall file -the
motion and enter it on the docket in his
office in the criminal action in which was
entered the judgment to which it is directed.
He shall thereupon deliver or serve a copy of
the motion together with a notice of its
filing on the United States Attorney of the
district in which the judgment under attack
was entered. The filing of the motion, shall
not require -said, United- States Attorney to
answer the motion or otherwise move with
respect to it unless, so ordered by the court.

2



The underlined portion of each rule conflicts with Fed. R.
Civ. P. 5(e) 's requirement that the clerk file the papers. As a
practical matter I believe that the practice is for the clerk to
file the petition and refer it to a judge for consideration of any
defects. The current habeas corpusrules burden the clerk with a
decision-making responsibility that should not be placed on a clerkL' and conflict with the requirements of Fed. R. Civ. P. 5(e).

RECOMMENDATION:,

The-'above underlined portions of Section 22,54 Rule 3(b) and

Section 2255 Rule 3(b) should be deleted in-order'to conform to
Fed. R. Civ. P. 5(e) and current practice.

t ^ ^' ,1 ~~~~~~~III'

Section 2254 Rule 5 and Section 2255 Rule 5(a) describe the

contents of the answer by the state-!or U.S. Attorney. Twor procedural hurdles were added for the, petitioner or movant in both
__ Section 2254 and Section .2255 actions by the Antiterrorism and

Effective Death Penalty Act of 1996.

L The first hurdle is that a one-year period of limitation

applies to both state, habeas petitions under 28 U.S.C. § 2254 (see

§ 2244 (d), reproduced in part VI of this outline) and federal
motions attacking sentence under 28 U.S.C. § 2255 (see § 2255, ¶6,
reproduced in part VI of this outline).

L7 The second hurdle is that the petitioner or movant may not
file a second petition or motion attacking sentence without

obtaining permission, from the appropriate'court of appeals. See 28V U.S.C. § 2244(b),' reproduced-in part VII of this outline, for state
habeas and 28 U.S.C. § 2255, ¶8, reproduced in part VII of this

C outline, for federal motions.

The question has occurred to 'me whether the rules should
affirmatively require the answer to contain information so that the

C court can determine whether the statute of limitations has run and
whether the papers before the court are in fact second petitions.
I believe that the sooner the court has all the information that it
needs to decide a matter, the better off everyone is.

L
RECOMMENDATION:

The following language in italics be added at the appropriate
place.

Section 2254 Rule 5:

3
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Rule 5. Answer; Contents

The answer shall'respond'to the al'legations of thet
petition. In-addition, it shall state whether the
petitioner'has exhausted his' state remedies including any
post-conviction 'remedies'' ,available to ,him underthe
statutesor procedural ru les 'of, the 'state, and 'including
also his right of appeal both from the judgment of
conviction and from any adverse judgment bor order inthe
post-conviction proceeding. 'The answer shall indicate L
what transcripts (of pretrial,; trialj, ,sentencing, lIiand
post-conviction proceedings) are 4vailable, when they can
be furnished, andalso' what proceedings have been tj
recorded and not transcribed. There shall be attached to
the answer such portions of the transcripts as the
answering party deems r'levant. The court on its own
motion,, or upon request ,of the, petitioner may order that
further portions of the existing transcripts be'furnished
or that certain portions of 'the non-transcribed
proceedings 'be 'transcribed 'and furnished. If a
transcript is neither available' nor procurable, a
narrative summary of the evidence may be submitted., If
the petitioner appealed from the judgment of conviction
or from 'an adverse judgment or order in a post-conviction
proceeding, a copy of the petitioner's brief onappeal
and of the opinion of the appellate court, if any, shall
also be filed by the respondent with [,the alswer. t The
answer shall state whether a previous federal petition
has been filed in this matter and whether the appropriate
court of appeals has authorized 't1he filing of 'this
petition. The answer shall also .tate' whether the
petition complies with the applicable limitation period. V
Section'2255 Rule 5(a):

Rule 5. Answer; Contents r
(a) Contents of answer. The answer shall respond to

the allegations of the motion. In addition it shall A'
state whether the movant has used any other available
federal remedies including any prior post-conviction
motions under these rules or those existing previous to
the adoption of the present rules. The answer shall also
state whether an evidentiary hearing was accorded the
movant in a federal court. The answer shall state
whether the appropriate court of appeals, has authorized
the filing of a successive motion. The answer shall also
state whether the motion complies with the applicable
limitations period.

4



IV

Section 2254 Rules 6(a) and 8(c) and Section 2255 Rules 6(a)
and 8(c) should be amended to refer to 18 U.S.C. § 3006A instead of
18 U.S.C. § 3006A(g).

V

We have discussed the conflict between the fourth paragraph of
28 U.S.C. § 2243 and Section § 2254 Rule 8(c) regarding the timing
of a hearing. The 1976 Advisory Committee Notes recognize this
conflict. Recognition of the conflict, combined with the Rules
Enabling Act, seems to confirm that the timing in Section 2254 Rule
8(c) trumps the time limit in 28 U.S.C. § 2243, ¶4.

RECOMMENDATION:

Do nothing.

5



VI

"Delayed Petitions or Motions" E
State Prisoners

Section 2254 Rule 9(a) provides:

(a) Delayed petitions. A petition may be dismissed
if itappears that the state of which the respondent is
an officer has been prejudiced in'-it's ability to respond
to' the petition' by delay in its filing unless the Jt
petitioner shows that it is based on grounds of which he
-could not have, had knowledge by the exercise: of
reasonable diligence before the circumstances prejudicial p
to the state occurred. L

Section 2244(d), effective April 24, 1996, provides:

(d) (1) A 1-year period of limitation shall apply to L
an application for a writ of habeas corpus by a person in
custody pursuant to the judgment of a State court. The
limitation period shall run from the latest of--

(A) the date on which the judgment became
final by the conclusion of direct review or the L

expiration of the time for seeking such review;

(B) the date on which the impediment to filing L
an application created by State action in violation
of the Constitution or laws of the United States is
removed, if the applicant was prevented from filing fT
by such State action;

(C) the date on which the constitutional right [
asserted was initially recognized by the Supreme
Court, if the right has been newly recognized by
the Supreme Court and made retroactively applicable
to cases on collateral review; or

(D) the date on which the factual predicate of
the claim or claims presented could have been
discovered through the exercise of due diligence.

(2) The time during which a properly filed r
application for State post-conviction or other collateral
review with respect to the pertinent judgment or claim is
pending shall not be counted toward any period of
limitation under this subsection.

6
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Lit
Federal Prisoners

Section 2255 Rule 9(a) provides:

-, (a) Delayed motions. A motion for relief made
pursuant to these rules may be dismissed if it appears
that the government has been prejudiced in its ability to
respond to the motion by delay in its filing unlessthe
movant shows that it is basedon grounds of which 'he

L could not have had knowledge by the exercise of
reasonable diligence before the circumstances'prejudicial

C ' to the government occurred.

Section 2255, ¶6, effective April 24, 1996, provides:

L A 1-year period of limitation shall apply to a
motion under this section. The limitation period shall
run from the latest of--

(1) the date on which the judgment of
conviction becomes final;

(2) the date on which the impediment to making
a motion created by, governmental action in
violation of the Constitution or laws'of the United
States is removed, if the movant was prevented from
making a motion by such governmental action;

L (3) the date on which the right asserted was
initially recognized by the Supreme Court, if that
right has been newly recognized by the Supreme

L Court and made retroactively applicable to cases on
collateral review; or

(4) the date on which the facts supporting the
claim. or claims presented could have been
discovered through the exercise of due-diligence.

,The Antiterrorism and Effective .Death Penalty Act of 1996
provides for a limitation period in both Section 2254 and Section

_ 2255,cases. When I first examined the two Rules 9(a) and compared
them to the new limitation statute, I thought that the rules should
be amended to reflect,,the new statute of limitations. I am not so
certain any more.

F-
If the petitioner or movant is beyond one year in filing the

petition or motion, then the responding attorney should assert the
specific limitation period in the answer. If we amend the two Rule
5(a)'s as I have previously suggested, then the answer will almost
certainly contain a section discussing the statutory limitation
issues.

Under some circumstances I can foresee cases which pend for

7
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L
years on state appeal and state post-conviction proceedings before
reaching the federal system. This time is not counted in the one-
year limitation period. However, such a petition timely filed
within the 28 U.S.C. § 2244(d) limitation period may run afoul of
the "Iprejudicial", requirements of both Rules 9(a). After thinking
it over,"I suggest that at' this time ,,we,! make no change.

RECOMMENDATION:,

Do nothing.,

VII V
Successive Petitions

State Prisoners

Section 2254 Rule 9(b) provides:

(b) Successive petitions. A second or successive
petition may be dismissed if the judge finds that it
fails to allege new or different grounds for relief and 9
the prior determination was on the merits or, if new and
different grounds are alleged, the judge finds that the
failure of the petitioner to assert those grounds in a
prior petition constituted an abuse of the writ.

Section 2244(b), effective April 24, 1996, provides:

(b)(1) A claim presented in a second or successive
habeas 'corpus application-under Section 2254 that was
presented in a -prior application shall be dismissed.

(2) A claim presented inAa second or successive
habeas corpus application under Section 2254 that was not
presented in a prior application shall: be 'dismissed
unless - -

(A) the applicant shows that the claim relies
on 'a new rule of constitutional law, made' C
retroactive to cases on collateral review by 'the
Supreme Court, that was previously unavailable; or

(B) (i) the factual predicate for the claim
could' not'have been discovered previously through Ed

the -exercise of due diligence; and
(ii) the facts underlying the claim, if proven

and viewed in light of the evidence as a whole,-,
would be sufficient to establish by clear and
convincing evidence that, but for constitutional^
error, no reasonable factfinder would have found F
the applicant guilty of the underlying offense'.

8
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(3) (A) Before a second or successive

application permitted by this section is- filed inL the district court, the applicant shall move in lthe
appropriate court of appeals for an order
authorizing the district court to consider the
application.

(B) A. motion in lthe court of appeals for an
order authorizing the district court to consider a
second or M successive- application shall be

L ,,determined by a three-judge panel of the court of
appeals.

(C) The court of -appeals may authorize the
filing of a second or successive application only
if it determines that the application makes a prima
facie showing that the application satisfies the
requirements of this subsection.

(D) The court of appeals shall grant or deny
the authorization to file a second or successive
application not later than 30 days after the filing
of the motion.

(E) The grant or denial of an authorization by
a court of appeals to file a second or successive
application shall not be appealable and shall not
be the subject of a petition for rehearing or for a
writ of certiorari.

(4) A district court shall dismiss any claim
presented in a second or successive application
that the court of appeals has authorized to be
filed unless the applicant shows that the claim
satisfies the requirements of this section.

L Federal Prisoners

Section 2255 Rule 9(b) provides:

(b) Successive motions. A second or successive
motion may be dismissed if the judge finds that it fails
to allege new or different grounds for relief and the
prior determination was on the merits or, if new and
different grounds are alleged, the judge finds that the

7 failure of the movant to assert those grounds in a prior
L motion constituted an abuse of the procedure governed by

these rules.

Section 2244(a) provides: -

(a) No circuit or district judge shall be required
L to entertain an application for a writ of habeas corpus

to inquire into the detention of a person pursuant to a

L



judgment of a court of the United States if it appears
that t'he legality of such detention has been determined
by a judge or court of the United States on a prior L
application for aa writ of habeas corpus, except as
provided in Section 2255.,,

Section'2255, final paragraph, effective 4-24-96, provides:

A second or successive motion must beIcertified as
provided in section 2244 by a panel off the appropriate
court of appeals to contain--

(1) newly discovered evidence that, if proven
and viewed in light of the evidence as a whole, L

would be sufficient to establish by clear and
convincing evidence that no reasonable factfinder A'
would have found the movant guilty of the offense; Aft
or

(2) a new rule of constitutional law, made E
retroactive to cases on collateral review by the
Supreme Court, that was previously unavailable.

The Antiterrorism and Effective Death Penalty Act of 1996
completely changed the procedure and standards for deciding whether
to consider successive petitions and motions. The change is so
radical that the only solution that I see is to delete both Section
2254 Rule 9(b) and Section 2255 Rule 9(b). If we leave them in
these rules they will simply create confusion.

Other than simply tracking the statutory language, I do not V
believe that amending these rules will have any use.

One thing that might be beneficial would be to refer the F
prisoner to the procedure used by the appropriate court of appeals.
John Rabiej tells me that there is no move to amend'the Federal
Rules of Appellate Procedure to provide a procedure for this second
or successive petition or motion language. 'Attached is the
procedure used by the Court of Appeals for the Fourth Circuit.

We could recommend amending each of the Rules 9(b) to read:

9(b) Successive petitions (or motions):
Before a second or successive petition (or

motion) is presented to the district court, the
applicant shall move in the appropriate court of
appeals for an order authorizing the district court
to consider the petition (motion).

RECOMMENDATION:

10



Delete both Rule-s (b) and possibly replace with a reference to
the appellate procedure.

L. VIII

There may be other changes needed in these rules that I have
LI missed. Most of the rules have not been amended since their

creation in 1976. I hope that if we publish these changes for
rn comment any other needed amendments will surface.LX ,

V'
U

L

l

F 1



Al

rh

Fl
L

Fl
[t.

US



L. MEMO TO: Members, Criminal Rules Advisory Committee

X FROM: Professor David A. Schlueter, Reporter

RE: Report of Subcommittee on Rules Governing § 2254
Proceedings (State Custody) and Rules Governing § 2255
Proceedings (Federal Custody)

DATE: March 28,1998

After the Committee's meeting in Monterey, Judge Davis appointed a
subcommittee to study the rules governing §§ 2254 and 2255 proceedings: Judge
Carnes (Chair), Judge Miller, Mr. Jackson, and Mr. Pauley or Ms. Harkenrider.

The subcommittee's report and related materials are attached.

L
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UNITED STATES COURT OFAPPEALS
smainocurr

556 JEFFERSON STREELT
SUrTE3W

LAFAYMETT LOUISIANA71

W. EUGENE DAVIS
cCRrjxraJE

october 20, 1997

Honorable Edward E. Carnes Roger A. Pauley, Esq.
United States Circuit Judge' Director, Criminal Legislation
Frank M. Johnson, Jr. , Federal U.S. Department of Justice
Building and Courthouse 950 Pennyalvania Ave., N.W.

15 Lee Street Room 2244
Montgomery, AI 36104 Washington, D.C. 20530

or

narryl W. Jacksonm, Esq. Mary Frances Harkenrider, Esq.
Arnold & Porter U.S. Dpartment of Justice
555 Twelfth Street, N.W. 950 Pennsylvania Ave., N.W.
Washington, -D.C. 20004 Room 2212

Washington, D.C. 20530

Honorable Tommy E. Miller
united States Magistrate Judge-
173 Walter ]iE.offmlan Courthouse
600 Grandby Street
Norfolk, VA 23510.

Dear Col leagues:

confirming our conversation in Monterey, I ask that you (with
r Judge Carnes as chair) serve on a subcommittee to deal with our
agenda item II-E-10 concerning rules governing IN 2254 and 2255
proceedings.

Dave Schlueter's September 10, 1997 memo sumnarizes the
problems that seem to m; to need addressing. After a little
digging, you may find other areas that should be addressed. If we
are going out for comnent for changes in these rules, it would be
better to send them all out at one time.

we,- of course, have no jurisdiction over Civil Rule 81 but I'm
sure the civil Rules Committee would be reveptive to our
reconuendat ion on any changes we think they should make to that
rule to harmonize it with our proposed changes.

My thanks to all of you. If I can help, please call me. Dave
Schlueter offers any support that you may need franf him.

sincerely,

WED/df l Eugene Davis
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UNITED STATRB COURT OF APPEALS
Por the Fifth Circuit

Dates November 17, 1997 L

TO; Dave Schlueter V
FROM: W. Tugene Davie

BUBaRCTt Minutes

Dear nave,

I only have one change for the minutes. Under Item K on page

11, the subcommittee members are Judges Carnes, Chair, along with

Darryl Jackson, Tommy Miller, and either- Roger Pauley or Mary 7

Frances Harkenrider.

My letter appointing the subcommittee is attached. I'm sorry

I overlooked sending you a copy.

Sincerely, F

W. Pugene Davis

~J



UNITED STATES COURT OF APPEALS
FIFTH CIRCUIT

556 JEFFERSON STREET
SUITE 300

LAFAYEITE, LOUISIANA 70501
W. EUGENE DAVIS (318) 262-6664

CIRCUIT JUDGE January 27, 1998 FAX (318) 262-6685

Honorable Edward E. Carnes
United States Circuit Judge
Frank M. Johnson, Jr., Federal Bldg. & Courthouse
15 Lee Street
Montgomery, AL 36104

Dear Ed:

I do not know whether the problem raised by Judge Dorsey in
this attached letter relates to your work on possible amendments to
the rules relating to § 2254 and § 2255 actions. But in case it
does, I pass it on to you for your consideration.

Sincerely,

W. Eugene Davis

WED/lhw

cc: Professor David A. Schlueter

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~



' 07/28/97 MON 10:18 pA -i
JLI C-IAL GHMSs

-i .t II 003

Distri ofCo ctidcut;;. 'V
141 CHURCH S'ThP EET

NEW HAEN, CT 06510'

Chamb -Of (203)773-2427 F
Peu C Doney

ChiefJudge :':. . . .

July 9, 1997 V

Li

Honorablc Alicenarie H. Stoder
U.S. Courthouse
751 West Santa Ana Boulevard LJ
Santa Ana, California 92701

Dear Judge Stotler:

It has come to my attention that there is an apparent mistake in Rule 8(c) of the Federal
Rules Governing § 2255 proceedings. In relvant part, Rule 8(c) states: "If an evidentry
hearig is required, thejudge shall appoint counsel for a movant who qualifies for the
appointment of counsel under 18 U.S.C. § 3006A(g). . " See Exh 1. The problem is that
§ 3006A(g). whiich used to address discretionary appointment of counsel in proceedings under
§§ 2241, 2254, aud 2255, was repealed in 1986. See Exh. 2 and Exh 3. Courts still have
discretion to appoint counsel in such cases, but their authority is now pursuant to subsection (a). . I
See Exh. 4. The reference to subsection (g) in Rule 8(c) seemingly should be eliminated.

Rule 8(c) of the Federal Rules Governing § 2254 proceedings appears to contain the same .
error.

Very trly yours,

Chief Judge .

PCD/kIm

F
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COMMUlTEE ON RULES OF PRAC:TICE AND PROCEDURE
CSOF THE

JUDICIALCONFERENCEOFTHEUNITED STTES

WASHINGTON, D.C.20544
I

ALICIEARIE H. STOTLER CHAIRS OF AMISORY COMUTTEES
CHAIR

JAMES K LOGAN
PETER 0. McCABE July 28, 1997 APPEUATEPULES

6ECRETARY

pl- ADRIAN G. DUPLANTIER
,,BAMWPTcRULES

PAULYLNIEMEYER
, Honorable Peter C. Dorsey CILRLRLES

Chief Judge D-LOWELL JENSEN

Unjited States District Court FRNMINALR.LWE

141 Church Street YIFERNM. SMRIH
L , s t! New Haven, CT 06510 EWMCERUUS

Re: Mistake in Rule 8(c) of £ 2255 Rules

Dear Chief Tudge Dorsey:

I very much appreciate the time and trouble that went into your letter of July 9.
Somehow the attachments went astray, but we aM triacng down the problem to find out how
this got by us. As you know, the Administrve Office founded a 'Rules Committee Support
Office" (only in 1992) whose stafFs duties include combi ig through recent legislation to prevent
just these types of problems from occurring.

I am forwarding your letter to Judge Niemyer, chak of the Advisory Committee on
Civil Rules, Professor Ed Cooper, the Reporter, and to Mr. Rabiej who heads the Rules
Committee Support Office. The Support Office maintains a docet of all correspondence
received, and as soon as a plan is forrauated to correct the rules defects identified in your letter,
you Will hear from me, perhaps Judge Niemeyer, and probably also from Peeer McCabe, formal
secretary to the rules committees.

Tbank you again for taking the time to write, and I hope that no more rules errors ever
come to your attention.

r
Sincerely,

_,

Alicmarie H. Stoter

cc; Judge Paul V. Niemeyer
L, Professor Edward H. Cooper

John K. Rabiej, Esq.



COMMFUTEE ON RULES OFPRACTICEAND PROCEDURE ,

OF THE L
JUDICIAL CONFERENCE OFTHE UNITED STATES

WASHINGTON, D.C.20544 C

AUCEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEEs
CHAIR
PETER G. cCHAIR JAMES K. LOGAN F

PETER G. MCCABEAPELERLS
SECRETARY

ADRIAN G. DUPLANTIER
BANKRUPTCYRULES -

PAULV NIEMEYER
August 18, 1997 ,. LELRLESE

D. LOWEFLL JENSEN
CRIMINAL RULES

FERN M. SMITH
EVIDENCERULES

Honorable Peter C. Dorsey
Chief Judge
United States District Court -V
141 Church Street
New Haven, Connecticut 06510

L.
Dear Judge Dorsey:

Thank you for your suggestion to Rule 8(c) of the Federal Rules Governing § 2255
proceedings. A copy of your letter had been sent to the chair and reporter ofthe Advisory
Committee on Civil Rules. The issues raised by your suggestion are also relevant to'
review by the Advisory'Committee on Criminal Rules. Accordingly, I am sending a copy
of your letter to the chair and reporter, of the Advisory Committee on Criminal Rules for
their consideration. I

We welcome your suggestion and appreciate your interest in the rulemaking '
process. ,,

Sincerely,

'P-~ Peter G. McCabe F
Secretary L

cc: Honorable Alicemarie H. Stotler
Honorable W. Eugene Davis
Professor David A. Schlueter ,

K



COMMITIEE ON RULES OF PRACTICE AND PROCEDURE
OFTHE

JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, D.C.20544

L ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR

WILL L GARWOOD
PETER G. McCABE APPELLATERUES

L SECRETARY ADRIAN G. DUPLANTIER
BANKRdPCYtES

PAUL V. NIEMEYER
CIVILRULES

W. EUGENE DAVIS
CRAIKALRULES

January 16,1998 FERN M. SMITH

EVIDENCE RULES

Honorable Peter C. Dorsey
Chief Judge
United States District Court
141 Church Street
New Haven, Connecticut 06510

Dear Judge Dorsey:

I am writing to update you regarding the status of your suggestion to delete the outdated
statutory citation in Rule 8(c) of the Federal Rules Governing § 2255 proceedings, which was
presented to the Advisory Committee on Criminal Rules. The Advisory Committee reviewed it
at its October 1997 meeting. The committee voted to refer your proposal to a subcommittee,
which is to undertake a comprehensive review of the Rules Governing §§ 2254 & 2255. I will
advise you regarding further developments.

I again thank you for your suggestion and interest in the rulemaking process.

Sincerely,

Peter G. McCabe
Secretary

cc: Honorable Alicemarie H. Stotler
Honorable W. Eugene Davis
Professor David A. Schlueter
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
Director
Director UNITED STATES COURTS JOHN K. RABIEJ

CLARENCE A. LEE, JR. Chief
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

July 29, 1998
(Revised)

LJ MEMORANDUM TO JUDGE W. EUGENE DAVIS

m SUBJECT: Grand Jury Pending Legislation

On July 22, 1998, the Senate passed an amendment sponsored by Senator Bumpers to the
Judiciary's Appropriation Act that requires the Judicial Conference to report to Congress by

L; September 1, 1999, its evaluation of whether "an amendment to Rule 6 of the Federal Rules of
Criminal Procedure permitting the presence in the grand jury room of counsel for a witness who is
testifying before the grand jury would further the interests of justice and law enforcement ... In
preparing the report ... the Judicial Conference shall consider the views of the Department of
Justice, the organized Bar, the academic legal community, and other interested parties."

Our Legislative Affairs Office will advise Congressman Hyde of the provision and believes
that Hyde will object to the provision at the Congressional conference on the bill. The provision

l might be withdrawn, because the House has not had the opportunity to legislate it.

The Legal Times reported in its July 27, 1998, issue that "Bumpers, a former defense
lawyer, also extracted a promise from Hatch ... to hold hearings on a wider range of issues

L relating to the grand jury process." In light of the Congressional interest, it may be prudent to
place, at a minimum, the "presence of counsel at a grand jury session" issue as an item on the
agenda for the fall meeting. If hearings are held next year, we may be asked to testify. I have
attached excerpts from the 1975 advisory committee report on grand jury dealing with the
question of counsel at a grand jury session. The original draft of the reporter favors allowing a

L witness to have counsel attend the grand jury session. But the final report of the committee
concludes otherwise.

The advisory committee's report addresses a wide range of grand jury issues. A copy of
the report's table of contents is also attached, which sets out the other issues considered by the
committee at that time. I can provide you with a complete copy of the reports (each about 75

L pages), if you want to consider tackling some of these broader grand jury issues.

I am also attaching a request from the National Association of Defense Lawyers asking the
L committee to revisit the issue of permitting counsel to accompany a witness and attend a grand

jury session. In addition, the Governmental Affairs Office of the American Bar Association sent a

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY



Honorable W. Eugene Davis Page 2

copy of its approved-grand jury reform proposals, which included the proposal to have counsel

accompany a witness attending a grand jury session. Finally, I have included a memorandum
prepared by the Department of Justice in opposition to the proposal.

John K. Rabiej

Attachments

cc: Honorable Alicemarie H. Stotler (with attach.)
Honorable Anthony J. Scirica (with attach.)
Professor David A. Schlueter (with attach.)
Peter G. McCabe, Secretary (with attach.),
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Martin G. Weinberg at no time in modem history has the federal judiciary's actual power to protectr oAlnelirieri, TAg grand jury witnesses from prosecution excesses been more limited.
EXECUTIVE DIRECTOR
Stuart M. Statler
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Realistically, only counsel before the grand jury, and not the courts, can protect a witness against
prosecutorial overreaching or the witniess's innocent but fatal missteps. And this may well be a
more efficient system as well. It avoids the delay associated with a witness having to repeatedly L
stop questioning and leave the room in order to consult with counsel.

In light of the Supreme Court's 1992 decision in U.S. v. Williams, in particular, it is now clear '' >J'
that the protection of grand jury witnesses, even against prosecutorial overreaching, can only be
achieved through a rule amendment or legislation of this kind. The courts are without the
inherent oversight authority to safeguard citizens appearing before the grand jury. l

It is certainly not only the criminal defense bar which is concerned about the' unfairness of the m

current federal grand jury process. As U.S. House Judiciary Committee Chairman Henry J.
Hyde recently put it in a letter circulated to his colleagues: -

The Department of Justice tries to assure us 'that abusive prosecutions will be reined in
because "prosecutors must already go to a grand juiy before they can indict a defendant."
As the late William J. Campbell, former federal Chief Judge' in Chicago, once stated: '
"[T]he grand jury is the total captive of the prosecutor who, if he is candid, will concede
that he can indict anybody, at any time, for almost anything, before any grand jury."

(Dear Colleague letter of October 27, 1997)

As former Watergate special prosecutor (now White House Counsel) Charles Ruff has testified 'l
before Congress, in support of allowing the witness "a right to have his counsel with him in the L
grand jury room: -"Most prosecutors would admit.'.. that they count on the burden [to the
witness] of leaving the room to dissuade the witness from asserting his right to counsel."
(Emphasis added.)' We agree with Ivfr. Ruff, that this, is an unfair "advantage" for prosecutors at
the expense of citizen rights. The proposed reform simply attempts to better level the balance of '
grand jury power in the direction of greater fairness and efficiency by eliminating the time-
consuming drill of the witness leaving the room each time she needs to consult with counsel.

Widely-acknowledged inadequacies in federal grand jury procedures have galvanized formation '
of a new blue-ribbon Task Force on Grand Jury Reform, urging several basic reforms, including
the right of witnesses to have their counsel with them in'the'grand jury room. The Task Force
includes leaders in the bar and academia from across the nation, representing both prosecution
and defense perspectives. Among those 'serving on the Task Force are the following:

2
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LI Elkan Abramowitz, Morvillo, Abramowitz, Grand, Iason &Silberberg, New York City; former
Chief, Criminal Division, 'U.S. Attorneys Office for the Southern District of New York.

LI Arnold I. Burns, Proskauer, Rose, Goetz & Mendelsohn, New York City; former Deputy
Attorney General, Reagan Administration.

W. Thomas Dillard, III, Ritchie, Fels & Dillard, Knoxville, Tennessee; former U.S. Magistrate;
hI former U.S. Attorney, Reagan Administration.

Frederick Hafetz, Goldman & Hafetz, New York City; former Chief of the Criminal Division,
U. S. Attorneys Office for the Southern District of New York.

John W. Keker, Keker & Van Nest, San Francisco, California, formeri Trial Attorney, Iran/Contra
Independent Counsel.

Gerald B. Lefcourt, Gerald'B. Lefcowirt, .C., New York City; Immediate Past President',
' National Association of Cr iinal Defense Lawyers.

H 'Eterbert J. Miller, Jr., Miller, Cl assidy, Larroca d& Lewin, Washington,' -IXC former Assistan t
Attoney General, Crimina Division, Kennedy Adimnistration; 'frmer remberof the
Advisory Committee on Criminal Rules for theCommnittee onaRules of Praciceand,
Procedure of the U.S. Judicial Conference (1983-1988).LI William L. Murphy, Richm'o nd CountyDistrictAttorney, New Yrk; miate Past Preident,,

NaIna Dstricat Attorneys As~cain
Brendan Sullivan, Williams &'Conolly, tWas hgton, DC.

LI W iuilliam Z 4kylor, 111, Zuckebrma, Spaeder, God tei, tay &ohin gt , D C.,
fr'~r ~Chairlr,Amtericahn Ba~r ~Asso'i'a'tion ',Crimnual ~Justhce Section.l

. ~~Ato iR aua:Bok~ hc~, T

Jlks enner & Blcin~hia oIs, forrier US, Attorney, Reagan,LI Adenb eistra on,. & .1

[ $incerely ;~~~~~~ 1, I , I jf I , Isa l;

The4d Vell'W s Jr Loe1 nse 1'ein, fSanlr,, Koh sd, New ;,jrsey.
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REPORT OF THE SECTION OF

CRIMINAL JUSTICE

RECOMMENDATION*

Be It Resolvced, That the American Bar Association support in
principle grand jury reform legislation which adheres to the fbllowing
principles:

1. Expanding on the already-established ABA policy, a witness be-
fore the grand jury shall have the right to be accompanied by counsel in
his or her appearance before the grand jury. Such counsel shall be

e 1 allowed to be present in thc grand jury room only during the questioning
of the witness and shall be allowed to advise the witness. Such counsel
shall not be permitted to address the grand jurors or otherwise take part
in proceedings before the grand jury. 'The court shall have the power to
remove such counsel from the grand jury room for conduct inconsistent
with this principle.

2. No prosecutor shall knowingly fail to disclose to the grand jury
F evidence which will tend substantially to negate guilt.

3. A prosecutor should recommend thai the grand jury not indict if
he or she believes the evidence presented does not warrant an indict-
ment under governing law.

4. A target of a grand jury-investigation shall be given the right toL testify before the grand jury, provided he/slhc signs a waiver of immu-
nity. Prosecutors shall notify such targets of their opportunity to testify
unless notification may result in flight or endanger other persons or
obstruct justice, or the prosecutor is unable with reasonable diligence to

L notify said persons,
5; The prosecutor shall not presentto the grand jury evidence which

he or she knows to be constitutionally inadmissible at trial.
I 6i. The grand jury shall not name a person in an indictment as an

unindicted co-conspirator to a criminal cqnspiracy.8 Nothing herein
shall prevent supplying such names ink! bill of particulars.

7. A grand jury should not issue any report which singles out persons
to impugn itheir motives, hold them up to scorn or criticism or speaks of
their qualifications or moral fitness to hold an office or position. No
grand jury report shall be accepted for filing and publication until the
presiding judge submits in camera a copy thereofto all persons named
or identifiable and such persons are given the opportunity to move to
expunge any objectionable portion of said report and have a final
judicial determination prior to the report's being published or made
public. Such motion to expunge shall be made within lon days of receipt
of notice of such report. Hearings on such motions shall be held in
camera.

8. 'Te grand jury should not be used by the prosecutor in order to

fix, r, The rccominendaztion was arpcndcd, thc Wpprovcd -Sec pagC 512
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obtain tangible. documentary or testimonial evidence to assist the pros-
ecutor in preparation for trial of a defendant who has already been
charged by indictment or information. However, the grand jury should
not be rcstricted in investigating other potential offenses of the same or '
other defendants.

9. The grand jury should not be used by the prosecutor for the r
purpose of aiding or assisting in any administrative. inquiry.

10. Witnesses wlho have been summoned to appear before a grand ,,a
jury to testify or to produce tangible or documentary evidence should
not be. sbjected to unreasonable delay before appearing or unnecessar- r
ily repeated appearances or harassment.

I1. It shall not be necessary for the prosecutor to obtain approval of M4
the grand jutry for a griand jury subpoena,

12. A grind jury subpdena should indicate the statute or general
subject area that is the coneern of the grand jury inquiry. The return of
an indictmen ITn a su:bject aea nfOt disclosed by the grand jury subpoena E

shall not be a basis for dismissal.
13, In any case in which ,asubpocaned witness moves on proper r

grounds to quash a grand jury subpoena, the prosecutor should be Ll
required to make a reasonahle showing it ctamera (which may be ex

Porte at the court's diseretion) ,and on the record before the court
convening the grand jury thal the. evidence being sought is: (a) likely to

be relevant tr the grand jury investigation; (b) not soughit primarily for

an improper 2puose.

14. A subpoena should bel returnable only when the grand jury is -

,.Sitting.,

15. Whenthe circuRtRIance's placne a hardship on the witness, mo- X,
tions to quash ort nlodifyls~tibpo na5 may be brought at Ithe place where

-the witness resides. the dbcL1nents ,sought arc maintained, or before the
court which issued the s'upnena at the eclection of the. witness. Such

motioins should be hearji titKatra and on thc record, -

16. All matters before Fa, grand jury, including the charge by the
itnpanejing'jkudge, if anytit conmets or charges by any jurist to the
grand jlrly, at any timet any aind all comments to the granid jury by the
prosecutor ,and the, quefionin of nd testimony by any witness, shall ,
be reuomread either stc ographically or electronically. However, the
deliberations of the .grann jury shall not be recorded.

17. The p~rosec~fzutor ~ctud t make statements or argumcnts in an
effort to nflp uence grand jury action in a manner which would be

,imperrn~issibks at trial beforeli a p.etit jury. ... .
18. Expupding on thelready-established AD3A position favoring r

transactional immunity. itnpifnily: slifld be granted only when the U
tesimnny Isoght is in) Ih public interest; there is no other reasonable
way to Ulied tuh testiihonyraftn thle Witness has refused to testily or
infdif.at¢ri ?fin t ,JnVoke the r privilege against self-incrimination. r

19. n ifishall O aiffgrant ona prosecution motion in' camera, by

tile Itriiafl~col cWhi ivppnoed the grand jury, under astndards ex-
pressed tPrnpl 84'r

20 Tj)rati of nit juiy ini graundriy proceedings should not be
aa matterl bf pbli,,ic tl prior to the issuance of an indictment or U
-testim oy i any .

Ginnie~~~~~~~~~~~i
~~~~~~~~~4 ~ ~ ~ ~ ~ ~ ~ L

, r - w ,, kli a , 1. ,,2
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21. A lawyer or lawyers who are associated in practice should not

continue mulliple representation of clients in a grand jury proceeding if
the exercise of the lawyer's independent professional jtdgement on
behalf of one of the clients will be or is likely to he adversely affected by
his or her representation of another client. If the court determines that
this principle is violated, it may order sepirate representation of wit-
nesses, giving appropriate weight io an individual's right to counsel of
his or her own choosing.

22. The confidential nature of the grand jury proceedings requires
that the identity of witnesses appearing before the grand jury be un-
available to public scrutiny.

23. It-is the duty of the court which impanels a grand jury fully to
charge the jurors by means of a- written charge completely explaining
their duties and limitations.

24. All stages of the grand jury proceedings should be conducted
with proper consideration for the preservation of press freedom.
attorney-client relationships. and comparable values.

25, The peritsid of confinement for a witness who refuses to testify
before a grand jury is found in contempt should not exceed 6 months.

26. The court shall impose appropriate sanctions whenever any ofr the foregoing principles have been violated.

REPORT

TThe Section of Criminal Justice urges issue. hut also bea-usc action is anlicipated
House of D1elegates approval for 26 legisla- in the 95th Congress on the pending legisla-
tivc Principles to which it believes grand tion. Furthcr. a number of states are now
jury reform Icgislation should adhere, The considering-and somne have already
Section has spent more than three yeats enacted into law.-similar bills.
studying the jrand jiry. In August 197S-at In February 1977. the Section asked the
Section urging--the Iouse of Delegates ap- Houseco Delegates to approve a package of
proevcd a policy addressing one grand Jury 23 legislative principles. At thc personal re-
hill (Il.R. 1277) in the 94th Congress. That quest of Attorney (General BeIl. the Section
policy isa limnited one,butincelidesAsesoia- asked the House to defer avtion until the
tion s4upport for such key elements of grand August Annuial Meeting. Since February.
jury reforn as allowittgcounsel in the grand the Section hes revised several Principles to
jury rvom. 1transac~tional immunity, and clarify intent;l has added 3 new Principles
strengthened penalties for unauthorized dis- concerning prosecutorial conduct; and has
closure of grand jury information. Since met with Honorable Benjamin C'iviltti, As-
1975, the Section's Grand Jury Committee sistant Attorney General in charge of the
has analyzed a number of pending hills, in, Criminal Division, U.S. Department of lJs-
chiding HI.R. 2986 and S. 3274 (94th Con. tice. and other Department representatives
gress), both with a broader focus than II.R. to discuss the Principles. Mr. Civiletti has
1277M on which the current ABA policy was expressed stipport for somc 15 of the Princi-
formulated. New legislation. including H.R. pies, and noted that the Departm ent would
94, H.R. 3736, and S. 1449. has been intro- take no position on an additional five. On
duced in the 95th Congress; hewings are several additional Principles. Mr. C~iviletti
already being held on these proposals. said that some rephrasing might mioot De-

Based on its continued study of this issue partment objections. In an attempt to, reach
since 1975, the Criminal Justie Section now compromise in as Many areas as possiblc.
asks House of-Dlbeaates adoption of As- the Section's Grand Jury Committee hold a
sociation policy addressjng a broader range special meeting in early June, made addi-
of grand jury issues. This is timely not only tional amendments to a number of thr' Prin-
because of the increasing public, press and ciples, and gained Council approval for
professional attention being focused on this these. changes via a special mail ballot.
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It shoild be noted that the proposed Pu-in- peditious invesligations. Under the pro-
ciples were drafted by a (2ornnduee cent posed Principle. counstl is not allowed to
posed almost entirely of present and former address the grand jurors or in any other way .
proeccutors. It is chaired by Richard R. take part in the proceedings. Further. the
(icratein State Attorney for the greater Section had added a provision to allow rc-
Miami area for more than 20 years. and moval olf counsel who are- disruptive Or do F
former President of the National District At- not otherwise stay within the prescribed E 1
torrneys Association. The Committee also houndaties laid down by thc Psinciple Clar-
included members with State and fe-deral ification of the attorney's limited role,
prosecutorial experience (including the laSt coupled with the mechanism fox rernoving
Watergate Special lProsccutor, Charles disnrptive conilsel. should meiet the objec-
Ruff), jodges. law professors and mcmbers tions raised by those who have feared crea- U
of the lcfcnsp bat. The Principles further tion of a " mini-trial,
represent a consensus of thc Criminal lus- Almost nowhere clse in the crinalifid JUSs

licc Section Council. which includes it simi- tice proces-exvcept before the. grand fl
lar mix of persons rom aIX pats of the crim- jury-is a person who derires a lawyer de- [ !
inla justice system. Most of the Principles tWied that right. Requiring a witncss who U
we-rc approved by time Council unanimously. needs advice of counsel to consult his attor-

In recent years.. the grand jury as an in- Iley outside the grand jury room door is
stitutionhasiconicunder incresingerjiicism awkward and prejudicial It unnecessatily V
for nuirberof reasons and filt a number prolongs the grand jury proceeding and
of sourcees. Jt has been accqised of an ab places time witness iii an uinfavorable light
*sence of prloced`ral safgttUaIds. Reflecling before the grand jurors T he American Law
these and other concerns- England-- where InstitutiC has calle it a -degrstding and irra. f
the grand jury ofiinatd --abolished the in- tional" procedure It is extremely damaging
suiumitIonin l933:'thamajoritytofstaitesino'J to the witness to icontinually get up, Ot

country allow prosecution either by indict- side, and coult with countel. A recent

llCent or by information. however, it rc- Seventh Circuit decision lU.S. v. Kopelt

mains a part of~ the fedpral system and in 552 F.2d 1265 (1977)) points to additional fl
uianly slate systems because of cqnstitu- problems with the procedure of consulting

lionel pravisions. The ABIA House of Pele- counsel outside the gra'td jury room. In that I
gatces in 1975 -went on record opposing Case the Sevqnith (irclit said the U.S. At-
amendment of the United Suates Ch nstitu- torney, who had granted the witness permis-

lion to eliminate thie requirement for indict- sion to Icave the grand jury refoom, was frec c

inent by a grand jow y. That position of the at trial to bring up this factas relevant to thel

AHA should not be changed, huI a cons- peljury chaiges against the defendant. Dis-
prehensive effort is needed no correct exist- sentling. Judge, Swygcrt decried thc fact that

mng abusces. Ihe Section -believes that its thc government was "permitted to +

proposed legislative Principle- will go a long sandb4g him fthc dcfendantl hy using the

way towardscremcdying tlhe ills of the grand fact that lie 5onsutited, his atiorncy against
jiry as an istitutio him". Nor is t1e right to leave the grand jury .

room totcoisult counsel absolutc. ISee In te
Tiertney. 465 F.2d a06r (5th Cir. 1972), in >

Principles which the tourt said a limit co be placed I

F'ollowing are comments on each of thle 26 on how frequently the witness could leave -

proposed Principles: the room to constilt his lawyer.)
1. The American liar Association has at- The prcstigious American law Institute,

ready gone cnn record tin August. 1975) sup- in its Model Codc of Pre-Arraigmtnent Pro- '
porting the right of . witness to ave counsel cedtire adopted in 1975, supports counsel infl
present to the grand iouv toott-. Principle I the p-and jury rqomn. S'White this is a br.ak-

reprcNcnls a rraftirnuation ti that ls°sition, with tradition and prevailing practice," the
Since this report was first plesented to the Al.) notes. ~it is consistent with the provi-

House of ~celegalts in Irebruarv. the Section sions of1 somci recent state procedure code.s
has re-written principle I to spell out inre . . ,it seems in air and qW/flZ torequpt a
specifically what role counsel should play in witness o leve the pu-mi jury room each
the grand jury room. That rolc ts now care- timc he wishes to constl; with eounsel.' lat
fully dc-fited in the Principle to make it clear 237; emphasis added The Alt comntary p
that it js; ntric-tb limitet 1t] advising the wit- NOes on to state that texclusion oS counsel
ness. This limited role will preclude the . . -is chsely relatedtlip traditinal view 4
grand jury's becoming a 'mint-tfl l --:i that pr-cciitug5 shbud be secret and con-
some have feared--and will not impair cx- cern tstte presence o fcunsel hamper the,

, X k , ¢ I ¢ .~
- .A, t , - , 'S 1 ,j . I

','ff .r ~p C
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firedoimoftliegranddjuryandtheprosecuLor evidence can he sumnmarized for the grand
in their investigation - ...jlhc difficulty with jury in ihe form of hearsay. r-nste/o t'.
this view .- . is that complex and important finlhed Xitah', 350 U.S. 359 (1956). When at
legal issues face a witness before a grand witness is called to testify before a grnmd
,jury. An appearance before that body may jury, the witness' attorney, sitting outside
subject an individual to the grave danger of the grand jury room, call easily conclude

Aclf-incriminalion or imprisonment for con- from the tinme Spent with the jury whether
tempt . . .''he witness may also inadver- time witness takes the Fifth Amendment or
tently lose his right to claim the privilege by testifies in full. Experienced prosecutors.
operation of the doctrine of waiver . . And further, have noted than very few witnesses
the inherent pressure and accompanying indicatc a desire to cooperate wilhout the
nervousness of a grand juiry appearance knowledge of their counsel; if the witness'
upon an individual may make it very difficult testimOnTLy is helpful To the goverunment. Ihat
for hini to remember his attorney's instruc- fact will becomc evident to the attorney
tiis - ., .For effective impeimentation of faiirly quickly.
this right, an attorney should be present to Recognizing that problems arising fmni
follow the flow of the interrogation."' -ja multiple representation tof witnesses could
601] bc exacerbated by allowing counsel in thie

Some nine states now have statutes allow- grand jury room, the Section has
ing counsel to be present in the grantd jury strengthened Principle #21, which addrcs-
roomn-Arizona (for target witnesses), 11- scs that subject.
linois (for targct witnesses). Kansas. Michi- The presence of the attorney will not onlyL gait (one-man grand juricst. Oklahoma. reduce unfair spcCttlation about the pros-
South Dakota, Minncsota, Virginia and ecutor's condoct. but will also serve to in-
Washington Slate. The iSection has con- hihit the prosecutor frorn possible improper
tactc'd practicing attorneys and prosecutors conduct. Analogouis to having counsel pie-V in these states; nonla~has reported problems. sent to witness a line- up, the presenice of the
In fact, sonic prosceutors who said they ini- attorney in tine grand jury room will help to
tially fought the procetlure now support it ats insure the fairness 4 of the proeedings.
a means of insuring fairness in the system. Watergate Special Prosecutor Charles
Congressman .oshua Eilberg gD-PA), writ- Rutff in supporting this proposal in recentL, ing in a recent issue of Judirattire tVol. 60, Congressional testimony-declared that
No. Wi. similarly reported that those stltes ", ..the mnere possibility of occasional dis-
which have implemented tthe practice have ruption simply eannot overcome the right of
not reported any serious problems. Further. the individual witness to consult his attorney
a number of addttional states ate now con- without goitig through the mildly absurd
sidering such Iegislation-rincluding ('Ol- process of leaving the grandjury room every
orado (whereit has passed both houses of time. Indeed. most prosecutors would ad-
the legislature). New York. Massachusetts, mit, I think, thatthey counton hcbthrdcnof
and California'(wtheae it has the support of leaving, the rootm to dissuade the witness
the state's Attorney ceneral), from atsserting his right to counsel.'" (TTs

Several arguments are raised by oppo- timony before House Judiciary Subcommitr-
nents. First, it is argued that allowing eoun. tee. April 27. 1977, at 3j

Fail set in the grand jury room will be a breach oif 'The American Rar Association has tiadi-
lthe seceTcCy rule. In fact, grand jury secrecy tionully heen aileader in asserting the right to

is not served by keeping the lawyer outside assistance of counsel in the critninal jtlStice
the grand jury room, since the witness is free process. As the ARA Standards on Pnnvid-
to tell his attomey anything that occtirred ing Defi'nse Sprrirs (U.)) declare, "The
inside (Federal Rule of CriminalLProcedure objective 'of the bar should be to ensure the

1 6(e)). Secondly, it is argued that the pres- provisioi of competent counsej it all per-
t,. ence of the Witness' lawyer will testrict free sons who need representalion in criminal

testimony in cases of organized crime. cor- proceedings . ." Enactment of Pritteiple I
porate and political corruption investiga- will tnor mneaningfully offeetuale the Sixth
lions. The Section notes that the states Amendment right to assistance of couinscl;
which allow counsel in the grand jury room but the limitations on tile role-of counsel will
have retained the grand jury in most in- forestall the Rrand jury's being turned into
stances, a.§ an investigatory body for pre- an adversary proceeding;
cisely these kinds of investigations, and 2. Principle 2 states,that,the prosecutor
have ra record of negative results. Further. shall not knowingly fail to'disclose to the
there are alternate ways of securing a grandjiuryeviqbnce whicl will tend substan-L cooperptive witness' statement, and this tially to negateguilt. The Section believes
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THE DEPUTY ATTORNEY GENERAL
WASHINGTON, D.C. 20,30

Honorable Peter W. Rodiino, Jr. CBRZPBH., dh
Chairman, Comittee on the Judiciary TYped 4/188!0
House of Representatives,
Washington, D.C. 20515 t

Dear Mr. Chairman;

I am writing to express the most serious concerns of the

Department of Justice with respect to section 7312 of H.R. 69150
the Criminal Code Revision Act of 1980 This section, reversing
two hundred years of federal law and practice, would permit a
witness before a federal grand jury to be accompanied by
counsel. As you know, Rule 6 (d) of the Federal Rules of
Criminal Procedure reflects the prevailing law and tradition
in the federal criminal justice system that a witness may not
bring counsel with him into the grand jury room, although the
witness may leave the room without prejudice from time to time
to consult with counsel during his testimony.

It is my firmly held personal view, as well as the position
of the Administration, that this Rule is necessary to preserve
the grand jury as an effective investigatory institution. The
grand jury is the single most important tool available to the
federal government to ferret out complex white collar and
organized criminal activities and to bring the perpetrators to
justice. For the reasons summarized in the, attached mem-
orandum, the fundamental change in grand jury practice proposed
in section 7312 is unwise and would have consequences so harmful
to federal law enforcement, all of whose felony cases must be

begun by grand jury indictment, as to outweigh the benefits that
might flow from enactment of a substantive revision of the
Federal Criminal Code. Because of the chilling effect such a

proposal would have on witness cooperation -- a problem ag-

gravated by the common practice of multiple representation of
witnesses by counsel in organized crime, white collar crime, f
and civil rights investigations -. the practical impact of the

proposed change on the government's ability successfully to

investigate such priority offenses would be devastating. The

variouxs adverse effects of the proposal are discussed in a

recent law review article by former United States Attorney Earl
Silbert, Defense Counsel in the Grand Jury -The Answerto the
White Collar Criminal's Prayers, 15 Amer. Cr- L. Rev. 293
(1978).

Records
Pauley
Mc:Nemar-
Files 2313

:-Heymann

Hold
li de_,._.,_A _,



09/14/98 11:37 V202 514 4042 LEGISLATION -- ADMIN U.S. COURT I 003

In addition, putting to one side the merits, we are
disturbed by the process by which this section was adopted. The
proposal was included without the benefit of hearings and with
little debate at the final stage of the Subcommittee's con-
sideration of the bill. The absence of recent hearings on this
highly controversial proposal is particularly unfortunate.
Since the date of previous Judiciary Committee hearings on the
question in 1977 the law relating to grand jury procedure, as

* well as Department of Justice practices, has substantially
changed. _The amendment to Rule 6(e).Qof the Federal Rules of
Criminal Procedure in 1979, requiring for the first time that
all statements by prosecutors before thegrand jury be recorded
and available for review by the court provides a new andhighly
signif icanh eterrent to misconduct. The adoption in 1977 . of
important additions to the United States Attorneys' Manual,
requiring the giving of appropriate warnings to ,and the con-
ferral of other procedural protections upon grand jury wit-
nesses beyond those mandated by law also greatly changes the

* context for consideration of the issue. I am unaware of any
alleged,, much liess demonstrated, grand jury imprqprieties
subsequent to those events. In short, whatever may once have
been thought by some to be the need for the propos4 embodied
in section 7312, that need has now been considerably diminished
or eliminated. We deserve an opportunity;,to discusslthese
changes in the course of deliberate Congressional consider-
ation of any such d'rastic modification of the prpcesses of law
enforcement.

Sincerely,

Charles B. Renfrew

\

. ~ ~ ~ ~ ~ ~ ~ * , .

S~~ ~ ~ ' , "~ ",. ', , -. ',,
or-~~ ~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ .. ' ma
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M E M .OR A N BD U M1

There are many reasons why the superficially appealing F
concept of permitting a witness toL be accompaniied by. counsel

before the grand jury would be unwise- 'In sumary, ;they are

as follows:

1; l. -lLoss of spontaneity of testimony. The sole purposet

in calling a, 2witness befqre the grand jtury is to elicit from

him whatever, facts he knows that may be pertinent to the grand

jury's investigation,, If a witness had ,counsel at his side and

was permitted-,to consult him before answering questions, the h

fact finding process would be ,severely impaired because of the

tendency. for the witness to become dependent- upon, and to- repeat

or parrot responses discussed with the lawyer, rather than tio

testify fully and frankly in his own words. For similar reasons,

witnesses at trial are not permitted to consult with counsel

before responding to questions, save in rare instances.-/ L
2. Traasformation of grand jury into an adversary proceeding. r

L
The fundamental change proposed would transform the federal grand

jury process into a proceeding of an adversarial nature inconsistent

with the function of the grand jury as a Ehlarging (rather than a

guilt-determining) body. The result of such a proposal would be '

substantially increased delays, which are ill-affordable in our E
criminal justice system.

At the core of our deep-seated concern irn this respect is

our belief that counsel for the wiLtness will act -- inevitably

even if not intentionally-- in a manner that will disrupt and

delay the grand jury's investigation. It is naive to expect

I A itnss ay e prmitedto onfer with counsel with regard to

whether or not to invoke the Fiftb Amendment. The infrequent instances
inwhich such advice is needed as to a grand uywtesaemtb h

witness 's right, without prejudice, to leave the room for a brief
period for that purpose.

I Hi ' S~~~~~~~~~~~~E
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that counsel for a witness facing a grand jury will fail to do

everything in his power to seek to protect his client from

questions that he regards as irrelevant, overbroad, or in some

way technically defective. While the section 'attempts to limit

counsel's role by precluding him from addressing the grand

jurors, counsel could still lodge objections with the prosecutor

or as a practical matter speak through the witness. In Chi. way,

objections predicated upon various rules of evidence and procedure

that have been held inapplicable;to grand jury proceedings could

be raised. In contrast to a court proceeding or a congressional

committeer: hearing, there would be no official present, such as

a judge or committee chairman, to rule authoritatively on such

objections. To deal with any obstreperous witness would require

a break in the proceedings in order to obtain the aid of a court

to control the witness under penalty of contempt. We are concerned

that the incidence of problems of this kind would mushroom

if the long-established prohibition against having counsel present

in the grand jury room was abandoned.

We also doubt the practicability of mechanisms for dealing

with the problem, e.g., by replacement of counsel, if the

proceedings were unduly delayed or Impeded.. To begin with, the

very act of seeking a judicial hearing on theL matter would likely

consume several days; and it is our belief that courts would be

extremely reluctant to-order a witness's counsel removed or

replaced for a breach of the bill's provisions. There may be,

in addition, at least in the case of a witness who has retained

his own counsel, a substantial constitutional difficulty in



09/14/98 11:39 V202 514 4042 LEGISLATION i - v ADMIN U.S. COURT la 006

-3-

ordering the witness to obtain other counsel against hi~s wishes% L

A number of judges have echoed our concerns about the

practical effects of admitting defense counsel into the grand

jury. Thus, for example, fi::ve judges of the United Stgtes Court

of Appeals. for the Second Circuit, i n g memorandum acco.npLnying

their letter to the then Chairman of the Rouse Subcommittee

considering similar grand juiry reform legislation in 1977,

observed that: V
In practice, however, admitting counsel to the
grand jury.room poses the ser.ous risk that the
proceedings will be protracted and disrupted,

with the court being forced to intervene
repeatedly. Experience iln criminal trials
demonstrates that many-- lawyers simply would L
not adhere to the idealistic conception that
they would limit t'hemselves to advising their
clients in sotto avoce. Dace in the grand jury f7
room, many counsel, unimpeded by the presence
of the court, would seek to influence the grand
jury, using tactics of the type 'frequently
employed in criminal trials e.g., lengthy
objections to questions, in which counsel refers
to irrelevant prejudicial material as the basis
for an objecti:on- Advice to .a witness could be f
given in tones that would be overheard by every
grand juror. A witness' answers would be those
of the attorney rather than of the witness. himself
Judges would inevitably be invoked to rule on
preliminary objections as to the relevancy and
moteriality of questions, to discipline or remove
couasel from the grand jury room and to substitute .!Inew counsel. Moreover, should a judge discipline
or remove a witnessl' counsel, a serious question
Vould then arise, as to wbether he had interfered
with the witness constitutional or statutory right
to counsel of his own choice.

In short, the delays inevitably occasioned by permitting

defense counsel inside the grand jury promise, to be lengthy.

,Ed,
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and to spawn an entire new wave of costly litigation. These

effects are inconsistent with. the goal adopted by the Congress

L in the Speedy Trial Act of 1974 of reducing crime and the danger

of -recidivism by requiring speedy trials. In our view. the

marginal benefits to witnesses which this proposal might involve

are far outweighed by the disadvantages to causing the wheels

of the federal criminal justice system to grind even more slowly.j

_/ As one of the reasons given for favoring a proposal for witness's
H Zcounsel in the grand jury room a representative on behalf of the

ABA Criminal Justice Section appearing before a House Subcommittee
in 1977, noted the allegedly problem-free experience of States with
the practice. In view of this representation (acknowledged not to
be based upon "any large samp.i or empirical research"), the
Department of Justice recently snvey the Law in all 'States having similar
practices! (~ess than 1/4 of the States).

The survey showed that in nearly all of these States substantial
e ~limitations exist. with respect to the, right of, counsel for a witness

to be inside the grand jury room. Thus, in at least one of the
States, this practice is permitted only with respect to a one-man

~~ grand jury. In many of the States, moreover, the law allows counsel
for a witness only under special circumstances such as when the
witness is a target of the investigation, has waived his privilege
against self -neri-minat-lon, or has received statultory immunity. In
a number of the States in which the practice exists the grand jury
is not commonly used; rather the prosecutor institutes criminal
charges by infiormation- In sum, the experience .Of the St-aties As"noX
predicate for concluding that the practice could be successfullyF ' adopted by the federal criminal justice system, which under the

4 ~Constitution relies on the grand jury as the exclusive method for
investigation and charging of all felonies.

L

Lo
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3. Loss of secrecy with resultant chilling effect on witness

cooperation in white collar crime cases; the problem of multiple r
representation. Beyond the problems of interruption and delay

that would be caused by letting counsel for witnesses into the

grand jury room, a further important concern arising from this

proposal relates to impairment of the secrecy of grand jury

proceedings, which exists in large part for the benefit of

the witnesses themselves. Not infrequently, particularly iAl

investigations of organized crime, business frauds, antitrust Jviolations, and other "white collar" offenses, one attorney

represents several potential witnesses. At times counsel is

retained, by the very business, union, or other organization

whose activities are under investigation, to represent all V

-persons connected with the group. In such situations, the

individual witness may possess, relevant information and will

be willing to cooperate with the investigation. Understandably,

however, he may desire that his cooperation not- become known

to his employer, fellow union members, or others whom he knows

his attorney represents or with whom the attorney has been

associated. The problem should not be under-estimated..

Several years ago, the Special Watergate Prosecutor, in his,

report to the Congress, noted that multiple legal representation --

several witnesses being represented by one attorney affiliated

with an organization -- operated "in many cases" to-preclude a

witness from "giving adequate consideration to the possibility

of cooperating with the Government." Report, Watergate Special

Prosecution Force, p. 140. This view has also been expressed
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by other commentators . and is one of the reasons whti

one knowledgeable prosecutor, the former United States Attorney

for the District of Columbia, aptly characterized the proposal

for defense counsel in the grand jury room as "The Answer to

the White Collar Cri-1ainal's Prayers." See Silbert, rrefense

Counsel in the Grand Judry -- The AhswerV to the White Collar

Criminal's Prayers, 15 Amer. Cr.L. Rev. 293, 296-300 (.197T);

see also Alan Y. Cole, Time E&r a Change: , itille4 Representation

Should Be Stopped (1976), an article distributed by Mr. Cole as

Chairman to the members of the ABA Criminal Justice Section.

LIn our view, this-problem has become so acute that congressional

K action thereon is necessary to deal with it. Absent such a

solution being adopted, the point to be made with respect to

section 7312 is that the problems of witnesses inclined to

cooperate who have counsel representing other witnesses before

the grand jury or representing the organization whose activities

are under investigation would be exacerbated considerably if

counsel were allowed to accompany the witness into the grand jury room.

K~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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Under the present system, in which counsel remains outside the A

grand jury room, the witness, while able to disclose as much of his V
testimony as he chooses, retains the important right to shield K
the extent of his cooperation or the fact that he was required to

supply evidence against others. Were the practice changed to

admit counsel to the grand jury room, the witness in such a

situation would, almost certainly feel less free to cooperate C;
through his testimony. As a practical matter, he could not bar

his attorney from the grand jury room without his action being

given the worst possible interpretation by those who might wish

that the investigation be thwarted. The consequences of shutting

off this source of information in organized crime and corporate

investigations would be devastating.

4. Prejudice to Indigent or Ordinary Witnesses. The LJ

proposal to permit counsel for any grand jury witness into the

grand jury room will have as its greatest beneficiaries those

persons most closely associated with the most serious and most

profitable criminal violations, who will have counsel provided

by their confederates or who can afford their own. But the

vast bulk of honest Americans will not undergo the expense of

counsel simply to be a fact witness before the grand jury, and

persons who cannot afford counsel will similarly be disadvantaged

(there are many reasons, also, why a proposal for appointed

counsel for indigents would not operate effectively in the ,

grand jury context) to

-- _-, C

. .. . .~~~~~~~~~~~~~~~~~~~

* - Xs~~~~~~~~~~~~~~~~~~~l
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L 6. Lack of Need for the proposal and change in law since last

the Committee held hearings to consider the issue. Finally, we'

point out that there is a lack of demonstrated need for the proposal

at this time. While any institution operated by human beings may

occasionally produce abuses, and certainly any abuse is regrettable,

the federal grand jury system over the years has functioned, and is

-now functioning, remarkably well. The instances of alleged (much

less demonstrated) abuses have been few, given the fact that federal

grand juries hear tens of thousands of matters each year, and that

the conviction ratio on indictments returned is high (approximately

807%). Moreover, since this Committee last held hearings on this

question in 1977, the law has changed to provide a further

important safeguard against potential overreaching by prosecutors.

On August 1, 1979, Rule 6 of the Federal Rules of Criminal

Procedure was amended to mandate the recording of all matters

occurring before the grand- jury (other than its deliberations),

including not only the examination of any witness, but the

making of any remarks by the prosecutor. The existence of such

recordings (theretofore required in only a few districts), coupled

with the opportunity for subsequent 2review by the court, operates

as a significant deterrent to prosecutorial improprieties.

Moreover, the Department of Justice has substantially improved

its grand jury practices, by promulgating in late 1977 a series

of provisions in the United States Attorneys' Manual requiring

[ ' )~~~~~~~~~~~~~.
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federal porseuctors to accord to grand jury witnessses warnings

and otherprocedural benefits well beyond those mandated by law. ,

We are unaware of any alleged pattern of abuse since these

improvements were instituted. Thus, whatever may have been

the situation in thr past, the case today for so fundamental a
to

change in grand practice as to allow defense counsel inside thel

grand jury room is particiularly weak,

-~~~~~~~~~~~
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(5th Cir. 1972); United States v. Kreps, 349 F.Supp. 1049

(W.D.Wis. 1972). (b) The cases reflect the fact that it is

now common for prosecutors to give such a warning,

particularly when the witness might be viewed as a potential

defendant. See, e.g.; United States v. Mingola, 424 F.2d

710 '(2d Cir. 1970)'; United States v. Capaldo, 402 F.2d 821

r (2d Cir. 1968); United States v. Irwin, 354 F.2d 192

(2d Cir. 1965); United States v. Winter, 348 F.2d 204

(2d Cir. 1965). (c) Consideration of the issue by the

Supreme Court is pending. 'Certiorari was granted on

L March 24, 1975, in United States v. Mandujano, 496 F.2d 1050

(5th Cir. 1974)'. Thus, the Committee does not favor the

L proposals in H. R. 1277, H.R. 2986, H.R. 6006 and H.R. 6207

which would require warning, on a broader basis, of the

privilege against self-incrimination and related matters.

(4) Right to Counsel of Grand Jury Witness. It is

often said that there is no right to counsel for witnesses

called to appear before a federal grand jury, see, e.g."

1967 Duke L.J. 9'7, 122 (1967) (collecting cases). However,

the recent cases reflect the fact that the practice has

developed of permitting a grand jury witness to leave the

grand jury room in order to consult'with his attorney.

See, e.g., In re Tier;Cey; 465 F.2d 806 (5th Cir. 1972);

United States v. Daniels, 461 F.2d 1076 (5th Cir. 1972);

United States v. Weinberg, 439 F.2d 743 (9th Cir. 1971);

-53-
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United States v. Isaacs, 347 F.Supp. 74 (N.D. Ill. 1972). This

being the case, a rule or statute on that point is not

deemed necessary.

It is well-settled that a witness before a federal

grand jury is not entitled to have an attorney accompany

him into the grand jury room, United States v. Fitch,

472 F.2d 548 (9th Cir. 1973). See also In re Groban,

352 U.S. 330, 77 S.Ct. 510, 1 L.Ed.2d 376 (1957), where the

Court, in deciding that a witness had no right to counsel r

during interrogation by a state fire marshal, noted that a

"witness before a grand jury cannot insist, as a matter of

constitutional right, in being represented by his counsel";

Black, J., dissenting, agreed as to the grand jury, noting

it "would be very difficult for officers of the state

seriously to abuse or deceive a witness in the presence of they

grand jury."

The Committee does not favor a rule or statute which

would invest a witness before the grand jury with a right

to the presence of counsel in the-jury room, and thus is not

in agreement with the proposals to grant such a right in

H.R. 1277, H.R. 2896, H.R. 6006 and H.R. 6207.

Grand jury proceedings are not adversary proceedings as

to a potential defendant and certainly not as to the ordinary

witness, and they should not become so. The problems of a
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witness before a grand jury who is willing to 4o what the

law obliges him to do, i.e., tell the whole truth, are

relatively few. The witness does have a legitimate interest

in the proper exercise of such privileges as the law may

afford him, but in the opinion of the Committee he does not

need a lawyer at his elbow in the grand jury room adequately

to protect those privileges.

Grand jury proceedings are in the main conducted in the

absence of a judge. Whether counsel before the grand jury

represents the witness as provided in H.R. 6006 or merely

advises him as provided in H.R. 1277, in the absence of a

judge exercising immediate control, there is no way in which

improper objections stated as such or by way of advise or

unwarranted directions not to answer can be ruled upon with

any dispatch. Deliberate obstruction would be most difficult

to control.

A right to the presence of counsel for a witness before

the grand jury carries with it a potential for an important

breach of grand jury secrecy. "This problem could become

particularly acute in an investigation directed toward an

organized criminalgtoup where each witness might appear before

the grand jury with the same lawyer." Enker and Elsen, Counsel

for the Suspect: Messiah v. United States and Escobedo v.

Illinois, 49 Minn.L.Rev. 47, 74 n.84 (1964).
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The arguments to the contrary, i.e., the attorney can

better protect the witness if he hears the flow of the

testimony; the proceedings will be more efficient if the witness

does not have to make repeated trips out of the room to con-

sult with counsel; and the secrecy of the proceedings is not

impaired by the presence of counsel because the witness may

disclose everything to his counsel anyway, are not without

merit. See Model Code of Pre-Arrui~gnment Procedure S 340.3,

Comment (Proposed Official Draft, 1975); Meshbesher, Right

to Counsel Before Grand Jury, 41 F.R.D. 189 (1966). The

Committee, however, believes that the additional protections

sought to be afforded to the witnesses are not necessary and

that new rights should not be created at the risk of impairing

the functioning of the grand jury.

(5) Requiring Showing of Grounds to Call a Witness. It

has been alleged that there is a growing practice of subpoenaing

witnesses without grounds to believe that those witnesses may

be in a position to give information relating to the subject

of the inquiry. See Donner and Cerruti, The Grand Jury Network,'

The Nation, Jan. 3, 1972. This has given rise to the suggestion

that some minimal requirements be imposed upon the grand jury

subpoena power, as by requiring some showing to a court before 1

subpoenas are issued. Comment, 7 Harv. Civ. Rights-Civ. Lib.L.

Rev. 432 (1972).

* ~~~~~~~~~~~Lo
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LS P ' ' Finally, assuming that Fifth Amendment warnings are to-be given to:.
ome or all grand jury witnesses, some consideration should be given to':,., :

. hether'it should suffice that the warnings are given only after the itness
L , >,¢;has appeared and is about to testify. Another possibility is to also wan <

tth'e-witness in writing at the time that he Is sent a subpoena. , See NationaX
,;.-Conference of Commissioners on Uniform State Laws, Uniform Rules of Cririnal.

P Procedure (Tent. Draft No. 2, 1973), which provides in Rule 26(b) for
-' "written notification" of Fifth Amendment rights to "be served along with-
>.''..the subpoena," which is intended, "to insure that the witness has. an adequate

C- 's,,.'~~I opportunity to,,make an informed determination relating to exercise. of.,hi'sat-<f,
t ~~~~~'Q, Jrihts'.,~

rE hether' .a'-Witness Before the Grand' Jury Should be Entitlc d fto
nreaethted ~bX- Counsel

;ede have -rather consistently held`hr 't~~~~~~~~~~. ~~~~~~ -pply'twgrndjuy-proceedings, -see,
rgrAdedjurya'9rl decisions hei i

W need f1 i =h~for;idvis-ILorAdvisl ewitness of this
Ft LuX6e A7F.2d_241' (6.t hZ i C

Ias'-rght~~o have "his Iawyer~ present"I in'the,`'Ilz ,ra -juy1,-se
L Fitch, .472 F.id "548 (9thtCir.' .h973)4.hisT ..i. iii §

S SW><thare^*"a~ippears ' to have developed a'practice-ofpermitting -a itIu _
'; 1 s Wes;.k..ito with counsel outside tife grand ' ri;nidrojukyg.a..^#Eomr _________ 465'F.2d 806 (5th Cit. 1972) (eachwitness " t

W ermission by.-the'foreman to so consult, and usually'aftre*r to 4 4;
6( 2; after more than three questions had been propoutded";' court.'nti:s

,',Go2'ernment 'counsel could facilitate the proceedings by *making- s
-questions'available at one time> o ' t he witness so.-that t hey. ightb dis

L Z-bussed.as a group with'coun~el");= United States v. Daniels,' 461 F.-.2d1076 >-'

'> 5t~iCir. 1972) >(defendant sighed a. waiver of th ,jprivilegeiagainst 5self
C >v;-,.,minAtion which 'included th.e statementltat' the. witness-:couiit

*tirith his [attorney outsideL'the grand - jury''ro'om''") United-' StfA e inbe
3439 -'F.2d -743 , (9th Cir.. 19714 -("acg appellazitwas permitted, k1.f~hesor'.she -

,, g ,iished, .'to-leave the jury roc-iai aId-onfer. with 4is -or h'er ttorney 'ite'^.
>cotridor..'Some fo ,the appellants followed this Zcourse after ilio r ..

XjF uestion;- others followed this coursej sparin gly."); United States-v. Isacs.
evy347'F.Supp. 743 (N.D.I11`1972>j ritness wasil"treated fairly.and.provided

r ';'t-';, 'opptortunity to,,!ic * Wi counsel").

L The leading case r zi -he~ r ightl 1 i of a - i an[ u r tiy iwite to

j., i-consu~slt witbh clounsel outside' the jury room is Peoiatle v.lianniello, 21 1.i
_.NY 2d 41 9g, 288 N. Y.IS. 2d 462', i1235 N.E.2d l1439 (1968), `,jjwhOre the ,court
observed: WIi,

. s . <~~~~~ i ' t I >i4I ti j]-j;EJB1 btlz j 1! G S.zk\,j !F

.'-,'-'. '"SinceaGirandJry p eding is properly an investigaition 'rather,.
than a prosecut ion ildirected' agjiinst the witness, ,tihej,,witness has no right
to be 'r presentbd'l by counselgti jin the technical senste. . . However j in

':,light of current reciognition of jthe iimportance of'icounsel,,in providingi',
' effecive nktice of', 'ight, it, ,'s difficult to -maintain that the witness

not, entitiled to th advice of his 'lawyer' (cf. iranda v . Arizona; :-cobeido v.1 Illiniois; .r rl .)1. As smatter of fairnesis, government ,ought: _,-r- t>to compel I indiyi~uals to make binding *decisions concer,



~Y "The-legal rights which may be critically aff ected before the Crand`
con~enig-which the, witness -should be entitled to consult with

~bi& lawyer, are sevral. First', the~,,witness may be put in, a positio ofu'-
-idte mnn hte oasrt or waive his, privilege algainst self-;-

4~iicriikiination '...Faced with_ a confusinig variety of rules concefting
,ifs-te'. existence and'scope of his privileges,, a witness should not lbe,!equrd~

>tOtikethese ~choices unaided by, his. lawyer.

.... A seon eglrih which maybe affected bef ore the Grand-Jury: li

~le witness' right to refuse to answer questions having nobernonte
~'~bject. ofthe daIvestigation., . .. Finally,, whe a que-stion may invo~estet-,.
atetiponial privlg enoyed by~ the witness o owihh may be ̀ si

rijjCt_-7,forexamp e-botw~dn attorney and clienit, dotor and p~atient or-`,
~nd wif~-the ,witness ~Ishould be petiited t osl ih

witness ema~1ds o~see hs I yr 1 frcounsellingj

to~~~ contempt, .ortom take temte~t~
~~~~~~~~an ~ ~ ~ ~ 1;o~,e Aa 'he-nfpiepresidto

fo~~ulin~ liqi~~g te~tr tjetkng to cle
½h~~F~J~~4Ii~4 ~ ~ h ec aftefAr

~~ [Nc~~~.aos~~~~ev~ 4 S 443 P. 11, 2~77 A. 2d',76A;~ (l97ll,;~

king a sme~jhatnote ~lmite~f iewF.[h~ couD4rt Iconcluded, that "-in seeing3 L
o ~~ance ~ci~ty s int~4~XI ~egad~j'uryt sI;fregedom of jorderly Lnu$y

and ixse~ib i pwlege Iagais sr-iciinatio'

knowigly ¶a1~ j lg-lyjOeeleete pdrope iprocedure i, for ,I'the
corts1p isn8 ~ rai1~uytokilnstruc tth~~ins hl

d i a1.ur~chY ro~l ilt l bco ts -hi heCSgiIi

r-problem b~~eik j)4i terae,j oi~~ju ,eAd U

.. a~ 4FF to le~avf...theetn ~ ~ ~ ~ ~ ioin ~i ii'Wo~-i
__PFd" O&PtF[fF h rgn f-,~to~

F ~ rargu~d ~t~~t' ~ o 4 ~k r~o, c~ons~stent ithte itdS*
inezlmens, b~G~e th~oppotuniy ofcojulting w1iVthisIlglc1sF/

~ ou~1de1 ~ F ~IF ~, ~ ~e~tixnony.1 to ho1sitet
t1~uaorit'~ ~~zryroo~~ Ii the It fund~ d~J

j dry romjfoI P I wites 1 tegn~ ~r~u~4ntrrptLoj ~&ypr4tn
the ~~itn~s~, ~ ~ ~~~ed qu~st~lon that Ftendiisork 1ntiito

~ ~ ru 6 . ,F> '- --t
to ~~~'com~~b~ck ~~ ~~ ~ co~~~sr n~~[oDT errintFFi!!-

-~ ~~~~~~~~ Ct~ss~Ft 11 41~~ btadins eol~ eea rn 1
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p upreme'.Court has not decided the issue,,'it noted in In re Groban, 352 U.S.
0,77 S.Ct. 510, 1 L.Ed.2d 376 (195'), in deciding that a witness had no

L ' . -rlght to counsel during interrogation by a state fire marshal, that a
.V.'"itness before a grand jury cannotdinsist, as a matter of constitutional.'
crrg~t, int being represented by his counsel." 'Black, J., dissenting,,agreed .

f , >as to the grand jury, noting that it "Would be very difficult for officers,-,
'of the state seriously to abuse or deceive a witness in the presence~of -,

.- ,the grand jury."

| ', '.' ...... tHowever, recent law reform efforts have recognized a right to haveL.
:,.counsel present during interrogation before the grand jury or in comparable

situations. National Conference of Commissioners on Uniform State Laws,
K -` .-TUniform Rules of Criminal Procedure (Tent. Draft No'. 2, 1973), provides in

5'&Rule..26.(a) that the-witness' counsel may be present during the taking of a
Fginvestigatory'deposition by the prosecutor (in the Rules, as substitute for

'' nvestiga'torygrand jury). More significant,, Model Code of Pre- (-
____Prcedur_ § 340.3(1 ) (Tent. Draft No. 5, 1972) provides-:; "Th& i

3'or.-a.witness- may accompany him-before thehegrand, uuyh*
., Stt~f but~v-fshaldioat;6in''the,.proceedings $.

. -. .. a, <~~~~~~~s~~ :-~~~~~,"!The~-..provisio6in all ies iii ess. W 4 j
is hE6n;-scomplaint has!.beeni filed.':

w6> ome25gabovne as'ws'*itlidrawn -in Tent. Diaft No.k-5AM-(73) .on-
1~~', tu~v s.is~an-,issue that'goes-.far'-beyon the liznted~purpose'i*

t~f~~provisvibns relating to 'the.- -randtjury ainclkdedPii t
C '.'.that:."the Draft gives the accusedan absolutei.git to
t~earing whichcannot be'preempted by a prior ,indictment,"- ai
---accused has a right to counsel," it was restored by vote-of i
--at the May 1973 meeting, 41 Law-Week 2631 (May 22, 1973).]The
to 5 340.3 fairly summarkizes the arguments in favor of-such fa-pro on: i2-

, i"Subsection (1) also' gives a witiness iA right to have his counsel ith
him in the grand jury room. This is inconsistent with the traditional ruia;
and prevailing practice,' although a number of states have inrecent years-
passed legislation authorizing a witness appearing before a grand: Jury to"..
-hiave'counsel present to advise him. Mich.,Stats.- nn S 28:943 (Supp .,-1965)+
z:sUtah'Code-Ann 5 77-.19-3 (967); Wash. Rev.'Code 5 10.28.075"(1967). Thet

$-Ki.aichgian and Washington statutes require -the attorney tomaintain :secrecy'.'
F-Th&W'*sashington statute, ,like the provision proposed here, allows the-
Jatt'orney to advise his client concerning, his right to answer. or:n-otanswer
: ;questions but forbids the attorney to engage in the proceeding in aiy other

Manner. See alsoSection 22-3009, of the new Kansas Code of Criminal
-'Procedure, eff ictive July' 1, 1970. i .

'"The exclusion ofTcounsel from grand jury'iproceedinhgs$ is closely
related to the traditiod.hU1view that prbceedings should beisecret-and

- concern lest the presenc.e of couns'elhamperF the freedom of ,lthe grand Jiury.
and the prosecutor in their investigation. See UnitedilStates v. Smvth,
104 F.Supp. 283 (N.D. Cal.. 1952). 'Furthermore, the, defendant wae- seen as

L ...havlng no right to counsel because la grand jury prtoceeding' is, properly an '
) nvestigation rathet thahn a prosecution directed against the 'witness.'

- 9-oteople v.-lIanniello, 21 N. X .Y'2d , 418, 235 N.E.2d 439, 288 N.Y.S.2d 462j,-
t cer~t. denied 393 U.S. 827, 89 S.Ct. 90 (1968). See''alsoi ordon v. Gerstein,

L - , 189 So.2d 873, 875 (Fla. 1966). - , --
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"The difficulty with this vie., of the grand jury is that complex andt.
pok~tant legal issues face a witness before a grand Jury. An appearance .
eiore4:that body may subject an ind5.vidual to the grave danger--of sef

, cruiinitionl-or imprisonment for contcmpt. The testimony may'beused iby J
4 prosecutor. n formulating,, an indictment and strengthening .the-`tate'K 2
^<l8 :F~urthermore,'.'it is now universally conceded that -awitnes .. ,

IaWeahhed .. in anyBubsequent trial.. &. by self-contradictory s t e tea
S.)8Sy~him before the grand Jury. Sim$larly the admissions of. a p

`tkt'ifying before the grand jury are admissible against him.a nlou

~*4oes ;ototake thedstand at trial.'1 8T igmore, Evidence 5k2363f(LNaIghtoI
io :1961)- Th> e witness may also inadvertently lose his right tocl~iim th

> piv lege by operation of the-doctrine of waiver. Id.,at 5 §,2-f6'c1
J'dditi'on -toself-incrimination,,the witnessappearlng before ,the grand- ju'ry
j,.ay'- be.able 4 toavoid answering qiueptions by invoking applicable comobilavt-
*.:.orstatutory'privileges,,such, asithe husband-wifeprivilege, the -atti y X

t ~client-privilegeo^ the physician-patietnt privilege#,,orother'simiar, rules,`
ju arding revelations>'or' protecti4g ,reltion ships. 1

- '> "Mankly .Jurisdict~ions ~~allow th wine j iocnut 'with counsel

g X t t~~~~~~~~~~~Oo ctS

aPt-w i fines gf the grand Peotnle

2l Id41.,24 8d- 2462,Lr denied,- 393.
89.IS'.Ct 9016,.i c. y is j~[atou l injiivisfi
~?~6w~6 re~t p the aqe PC~, oibJ ~ ftreI intergition can neve

qiib a ti on' ithtmy b~ put hids clidt. thJ
erent pessure nd& acco Nn~anyizdgJur Kan indivldu ~ ~ a gta~nd juyappearance ,~-

Iv1 atoi~ o im to iime~ner: hiss-
0 a~~~a~ r ,dffc co nticipateT t",he~,questin.

'it wl edfcLt thiteSs to ,, henar question-A6-.
-present a ef1iml~i~ orjin' I 11quip'ton volts i
right withrsett rie~ 'muncatn.- For-'~'-
*ffective 1mlm atio ofti ih, ntpny spl epresent, to
follow the ~f I;#o ~he [1 If qI, w~ns~as aeb choosing-

~_to consltues[ti ~r~ ao~ ~ypossible
Iviolatio 'hslgl ihs h~ esultiu dly~± imne

"Whleth i~eS~t~ S~z~em Cur nt t squaxreiy ~passedl on
Sj ~ om'~cuin~ ~couisef from 'the

grand ury '' i~ red w~th Es~6bedbH~.I li~nois1)78 U.S. ~478r
(94). I '167 ia~~.er 143, 222-23 (1964,):

- >K lpgic .M de ~~ol~'e ~ l[ el witness's S ()

C'r
j t', a

top 0iv ~use ~ i e a 4nieto
\.....dts 4 ~langu~ge'rjan t tp a on p`&qf tare ree~nt~L ~ 5t ~Ainedm~nt 1 siget

,~~~~~ts's 4n
'ar~~~~~~~~~P -



"The court in United States v. Levinson, 405 F.2d 971, 980'(6th Cir.

N 968) cert. denied 395 U.S. 958 (1969) refused to extend the principle of
rF , rEhese cases to the _right of a potential defendant to have a lawyer with
L ' '3.him in 9the grand jury room finding that there were other means of pro-. ,-

ftecting a--defendant from abuse of power by a-prosecutor or from a violation .`-s;
tof constitutional rights. Accord United States v. Kane, 243, F.Supp. 746
(S.D`N.Y 1965) (refusal to extend Escobedo). -- ' ; .

'Sheridan v. Garrison, 273 F.Supp. 673, 678 (E.D. La.'1967) (reversed. 4
other,'grounds 415 F.2d 699 (5th Cir. 1969) held that the mandate'of-,,the-`

'Escobedo 'and.Miranda cases does extend an absolute constitutional:',rtight :to
I"a'.p-ersoniaccused of a crime not to testify under oath before a gra f4re aaY-"

...','.~in' therabsence of his lawyer. United States v. Levinson, supra noted thie-,
the district court in Sheridan was the only court to take this position.."

L Sl,,'l"Several other recent decisions have continued to hold that a witness before .'.

",'the grand jury cannot insist on being represented by counsel,'without dealige'
''with Escobedo and Miranda. See, e.,g., United States v. Addonizio, 313 P.Supp.
'P-486 (D. New-Jersey, 1970);- United 'States v. De Saoio, 299 F.Supp. 436,- 440
t(S.D.N.Y. 1969); United States v. Capaldo, 402 F.2d 821, 824 (2d Cir. 1968)

"See,' in general, Meshbesher, Right to Counsel before Grand Jury',
;P.R.'D. -189 (1967).

,! ,,, 'Reporter believes 'tha't the lpectacle of a'witness1 -
C S .. ,, i ia.-ju'ry',room ............. to report questions to a'lawyer 'requiredi,5to6o toa

Aiif--ad ndn' irrati al. -Itke,seelymore- y k.tpr'dite f
id- givei,,.the prosecution.an advantage',it i`soeic:ii-

Zy' y-`dtint of:-th6 witness's poor memory or confusion." -

".As the above commentary indicates, one of'- the maor concerns
_4permitting- counsel into the'grand jury room is' whether it will violat

policies underlying grand jury secrecy. 'Some have argued that',it does ,not, -

Li given 'the fact that ,nosecrecy is imposed upon the'federal grand jury-f- -

,witness under Rule 6(e), 'in that 'hatever counsel would learn' "isiinformation
he-can -obtain anyhow, and routinely does,, oce'the client has left t~ie iid'
juryroom," as,"it is a4iogical and reasonable inference-that most, if not' -

'a,,dLl,.witnesses who appear before a gOrand1 jury inform theitrattorneyso what'.
'itranspired." Meshbesher,'-Right'to Counsl1 Before Grand Juryl F.R.D. 189,:.;

d 12D6-07-- (1966). Compare. Enker and Elsen,1 Counsel for the Susecit: Massiah .

I 'X'v.`United !States and E.ebedo vb ,Ilinhoi', -'49 iMinn.L.Rev. "47, 74 n.84 (1964):.
,d-"Permitting attorneys to be present in the 'grand jury roo'm:duing the taking.

',of. testimony might' constituteiA serious breach1,of grand jjutiy secrecywhich-
C ,.cotld`-hamper investigations and prosecut ons. IlijAltho ugfithe witness himselfLi ,.-is-not-bound to secrecy'. . ., tbe lawye i ill 41spro, ably' recall more about -the'
r<areas -expiorec in the questioning and will be ore able to infer therefrom
-'tjhe nature of the evAidece available to the gran d' juy.Thi, 'is both ,
V bMgeca;use he is trained inh >such sklls and 'becadse heiis ,an llobserver rather
' 'than a particijpantc'in - proce "ings. IThe prdblem-could become particularly'

''^acute in an investigattii direc&ed towazidanorganized criminal group wnerer each witness might a p+r be'fore ,the grtnidl ju with! the, esamlawyer "aw

If explicit recdognition 4g given sc66:06,ightto ounselfor'a,-grand jury`
)tness (ln the grand jury romsou'tsid the grand jury roomt available f or

consultation dturing th luEm fioning, or pr ior to etestimony only) thenLi~~~~~~~~~~~~~~~~~~ti-'there may exist certain coliater al ssubsl in i uding'

Li~ ~ ~ r'.- ] - .- ,.'tSll'j'g
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(1) Whetherthe right to counsel should be limited to certain witnesses
00%ho are potential defendants. The problems with such a limitation are
Mossentially the same as those concerning a comparable limitation on a varn-g-
of-Fifth Amendment rights, discussed 3upra. Consider also the Note to ,ALIt-'

^>zX'L340.3: "Limiting the right to those againstwhom a complaint has be~in--a
`&fidle'diwould make it possible for the prosecutor effectively to deny rth

2igt~in~piy~not'+filting' a complaint prior to the 7rand jury appeiY
,, ia,, ei'of'seeking to' identify in advance thos& agastu

t1io1~teb. broughtrAisesthe vexing-problemsof the Zsc''d,
k; S uspic+ion.- approach- from 'whicn the Supreme Court seem, to .havciretr t7

~ the grAnd ju %.itness should be Apecificall ' .

' ,right~to cou~nsel at the timethat he appears before the gra. ,
~a~ears that warnings are now given, at ,least under ̀ ome p rc

States v, Faniels, ~ su Iari!~ where,, the waiver, of the OkiL1$l
~titem~ntV signed 'by -the .i~tn'eoss "~,,include htesatmn that Vi

b~~id~~Y~onsult with his attorney outs~~~~~~~de the grand jury room." '- Cf 2?~~~~~~i, orny bbt
sionerson fiform Ru

s<-rbeure(Teiit. Draft Nol. 2, 1973), Rul'e 26(g). which provides. tha'ttbefo 0
'~the:prosector -e e ns ''a, witns wh sto give, an investigatory--aepos-tion1

; ~ss shil ~beiinfom e d lo'hi' rigt to th assistance o a
,,ii~ ,the examination, and that the e ae 4nation will be delayed to-affor'd -
',, ,~a ;reasonable 1opportui n yto obtain unlt4consut with a lawyer." 7

1 ~~ ~3)&Whethe~the" 4 ~and[1j "u itnss ahould rbeseicay vid-L

,p,~~~~~~~~~~~~~t' h'e~ -6. Apicf i
"(4 to c Ioulelailj dthse time1 that hjreceves , - t a r

E ~~~~~~~P it 1,: [ 1N pF WIgi b peaC"-

Y~~I. Uniform ~cs, spra, [ (b)idt ..
notificaion" of ertain Rle 26(b) whic~hprov ha "witten'

.-- Utifiati6`-ofdirt ih atters`. ~ nldn ih t one,"shall-be
serveId along with ~h ubppna The, co ueta thr xlisthat-this
"will isuret LthaC h1ei as, an adpoaninyme
determination, rxai~gF er;ise of hIsI 'is~ a~ nifre

(4) Where hhul[ be, 106th uird 'dtmebetween the'
Service ,of a rn jlr~4peai ~n hFtm ~~ fraparande' so
-that the`wiLtesFl a ~opruiy~ s~ eadcnut~t
~counsel. F upons- na iA individual

toreport to thyitl4 n~ nqiw n ubpopnas which
-the :pe- not iihusual.

iCommentll 7for 44b 4 1 ~~rp~ r~ntuuul"
Fex-ampl., ""R 'ber 1 4br' Dn9LF l g~gFj1.YF- son,, yas serve with
a subpoena, at theO'"Losoi naAn FhesFt grandor

j4ijury Linyestigatg 4 t P to apra 9: mni. Donner-
-and Ceriutil _ _ _ _ _ _ _ _ _ _ _ _ 9 2 at I8 0

(5) i~~Wh~~he~ ~ ~ F F~~l~ ~~~~advise ~~ witness o~of the-...
BRF,~~~~~~~nt~~o4~'E F FF dFF F4F ~ di cusn

persr.~ , ~ Ft F anc~ up~e F~ e criminal
k~acts hkFFFFlFF [ F i~ fait re,~

they g~A~ t~F tii j~1F siip Fl d ~Fsoe~ r~~ KF~Co wh i~ i~ ex~t~ed't
~~ify abo~jt.F 4 FF~~!g ~~nd Fiu~y ~~ ay~ ~tp gieveeen,.i~

~4s mu~ ~ FFFI~Se5~haye~f~C~L ~ Fde tha0t-

I& 1io b 116,1 BriF FF tfiA hF [

i~~j ~ '~~flO ~~F F F rV~FFFF~~~F~FF7FT I - f
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L~~~
sLtCates, 250 U.S. 273, 282 (1919). More specifically, courts have upheld.-

John Doe' subpoenas-subpoenas stating that the case in question is against
med person, or persons--which have described the subject matter of .te

- investigation only toeethe extent that they indicated that the general
ffi .onspirascy .statute, 18 U.S.C. 4 371 (1970), would be involved, if that iiuhW.Lt1>.'s- ...... Ib re6-Black, 47--F.2d 542 (2d Cir. 1931)." Comment, supra, at,4.7 n 59,.

indighernsome provision should be made for appointment of counsel
gent'grand jury witness. Such a requirement was rejected in

* ' '.Unte& SStates:v. Daniels, supra, where the waiver-of-the-privilege form i

~o Ytijfied ..the witness that he could consult with his attorney outsidec.'thef-;-i-i
room. "First, it is clear that there is no riRht to c6nuetfL.o. "

rSwi'tiesses'appearing before a grand jury. [citing Grobani Daniels,-concedeis'
t ,>,muc abut A gues that-when an indigent witness is advised that e:
an -.attorney present, he must also be advised that if he is ufiet,

provihe'liis own counsel, one will be appointed for him free of cost...,
,-no such requirement. The need to advise a defendant of his Eight 4t

L. t oappointed counsel arises only at certain critical stages of criiiar '. 2
:>.J..LIJr dings. [citing Coleman, Wade, and. Hamilton] Daniels was not under
r . indictment when he appeared; he was only a witness. Merely because- a-:grad,'
* :jury or.other administrative body has chosen to permit a witness, tfo.retain
i"his. own counsel is not controlling." 'But cf. Uniform Rules; supra,.whith '

jprbvide-in'Rule 26(g) that a.witness called before the prosecutor;to: i1ve.
7 inbl~vestigatory deposition. is to be informed. that:if;-for axy reason leis" 3

L -$1e::';to :obtain'a lawyer, one will be appointed'kto:assist-- X i d ifA .
'.he j tunablejto -pay for the ,services of a lawyer5itheservi1

id fio.de .<- forh him.-The Note t'o ALI S 340.3 obseres h
| 2,)t.-}ovisrioiJfo'r jfurnishing counsel to the indigent -at th

T- tht tothe prcedures-4in each Jurisdiction." - ,.
- . -~~~~~~~~~~~~~~~~~~~~~~~! .-

whether -the Prosecutor. Upon Obtaining a Grand Jurv Subpoena or:
- Challenne of -a Subpoena * Should be Recuired to Make Some hwn'.f'

Grounds to Call the Witness :. : - '.

7f - I-Recent efforts to establish constitutional limits upon the ipoer-of the
L 1:prosecutor to subpoena witnesses before the grand jury have not succeeded. '.,

IAp,-Branzburg v. Haves, 408 U.S. 665, 92 S.Ct. 2646, 33 L.Ed.2d,626-(-72),
&.>'t e Court, 5-4, rejected the claim of newspaper reporters that th "should

be forced -either to appear or testify before a grand jury . . .uitil'and
L ess sufficient grounds are shown for believing that the reporter possesses

-
5
'-~ information relevant to the crime the grand jury is investigating": which- is -

not;available from other sources. In so holding, the Court stressed that
.a '' investigative power of the grand jury is necessarily broad if its public
responsibility is to be adequately discharged," and that the grand jury must

fthe,£ tollrun down every available clue even 'though the investigation is
r rig'gered by no more than tips or rumors. Similarly, in United, States v.

_ ,__ 93 S,.Cf. 764 (1973), the Court held "that a subpoena to appear
before a grand jury is~not a 'seizure' in the Fourth Amendment sense," se

:7 that a preliminary showing of reasonableness is not required.

It is significant, however, that in both cases the Court noted th~ft-tbe--
i. •.-Npoenas were issued with some justification, in the sense that it appeared.
C> Y...witness might well be in a position to give evidence on the matters under
l investigation. In Branzbttr&, it was emphasized that "based on the stories ,;,'i

t.'Branzburg and Caldwell wrote and Pappas' admitted conduct,, the grand jury) '

-called these-reporters-as they would others-,because>.t was



l

I,

~~1F;

I F~~~~~~~~~o



A80iStANT ATTOUIt49Y 4CNRAL.

r ** Bf1r AFAIttnt RS3uiirt
ft4inottgn. B. 20530

Honorable Peter W. Rodino, Jr.
Chairman, Committee on the Judiciary
House of Representatives
Washington, D. C. 20515

Dear Mr. Chairman:

This is in response to your request for the views of the Department -

of Justice on H.R. 1277, 94th Congress, 1st Session, a bill "to establish
- certain rules with respect to the appearance of witnesses before grand

juries, to provide for independent inquiries by grand juries, and forL other purposes."

H.R. 1277 is concerned with four major subjects affecting primarily
grand jury investigations and to a lesser degree criminal trials. In the
interest of clarity this letter discusses the various parts of.H.R. 1277
separately under their own headings.

'A. Recalcitrant Witnesses (Sec. 2. PD. 1-2 of the0bill).

AL The Proposal. Under Section 2 of the bill, 28 U.S.C. 1826 Would be
amended in two principal respects: (1) confinement for civil contempt,
which cannot now exceed eighteen months, would be limited to a maximum
period of six months; and (2) provision would be added so that, once con-
fined for-civil contempt, a witness could not again be confined for civil
contempt for subsequently refusing to testify or provide information con-
cerning the same transaction or-event. 'In addition, a sentence in 28 U.S.C.
1826(b) would be rewritten apparently to clarify that the burden of proof
with respect to bail pending appealtfrom an order of confinement is on the

'' party seeking to show that the appeal is frivolous or taken for delay.
Finally, 18Ui.,S.C. 2515 would be amended by adding a provision so that a
witness could not be confined for civil contempt in refusing to testify or
provi d,,other information when the inquiry is, based upon or derived from
any violation of'the wire interception provisions of chapter 119 of title 18
of the United States Code.,

*s ' ' _ Discussion!.

L a. Limiting Confinement for Civil Contempt to Six Months. The
Department of Justice is firmly convinced that softening the force of civil
contempt procedures would be inimical to the public interest. The power to

t. W 'compel citizens to testify is one of the most important and necessary powers
F4; of government in an ordered society. Murphy v. Waterfront Commission,

L~~~~~~~~~~~~~~~
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witnesses; of their being killed, intimidated, or bribed; of their avoiding
process or fleeing the jurisdiction; of records and other physical evidence'
being hidden, altered, or destroyed; of search and arrest warrants not being
utilized productively; and so forth. As the facts unfold in a grand jury
investigation, the leads must be worked promptly as they develop and not i
episodically, week by week, at the pleasure of the'witnesses. Abstract
thoughts for the possible inconvenience of witnesses must surely yield to
the greater public interest in the success of such investigations, which
are often of exceptional importance.L

An even greater potential for harm under the proposed legislation
would exist in regard to investigations involving some enduring threat
requiring the most immediate attention, such as a conspiracy to assassinate
public officials or to destroy public installations. Perhaps the special
need for urgency in such cases would allow courts to have all witnesses
subpoenaed to appear promptly, as their identities became known. Under
the proposal, however, if not physically detained, a witness would have a
basis for going to any district in which he might claim residence and
filing a motion to quash there. Looking ahead in the proposal, if a
witness were ordered to testify under 'a grant of, immunity, -he could keep K
silent Ifor'aweek,as an absolut eright, subject'to no compulsion. In
view ofIsuch potential Ifor abuse,, nd for all the reasons indicated, the
Department urges that no legislation of this kind be enacted.

b. Allowing witness's counsel inside the grand jury room.; Under
long-standing Federal practice a witness may not have his counsel accompany"
him inside the grand jury lroom ut may leave the room'from time to-time, as
he wishes, to consult with counsel.' Also under long-standing Federal
practice the obligation of secriecy imposed upon the grand Jurors, the
stenographer, and'governmentcounsel may not be imposed upon witnesses.
See Rule 6, Federal,,Rul~es ofCriminal 'Procedur.Ihabenrgdwt
undeniable force, that sIlncelth wtntess can tell his counsel everything
anyway,'icounsel should bep'er tea to accompany the witness inside the
jury room, s~ubject to the|restriction that he not participate in the pro-
ceedings other 'than to advise I }ijslienti Whether such a restriction would
prove effective may be dobted jbutlin any event, upon careful reflection,
the traditi onal practic 'Svni~e.Theired are, strong reasons why counsel
shouldi not beadmitted juryroom, and they concern the
wi'ness''s dtrs as wll asth e1"! anrjury | ii

IA rand juy beinvestigationlnaV be initiated upon the basis of quite
indefillnite information an~ipass through variousistages without necessarily
resolving the question s iwhether acrime occurred and, if so, who committed
the crime.l According X witnes45n ay be ca R alled whenh the information before
the grand j isj[inYA ahti||lymotlphousstateanid the witness may have.to C
be recalled as the facts eome better developed. Many witnesses have
cooperated with grand jury invetigations while being reluctant for any-
one outside the grand jury to know of the fact or extent-of their cooperation.

I 1, 1 L . 4 j l . , s I
a, ' li ;,i ,,i i Q ,lF,, ,, '!';.i'B','.l,' 0' ' i , ' * 1
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With counsel absent from the room, and grand jury secrecy prevailing, the
witness retains the initiative if it happens, fj.., that he is required to
give evidence against his employer, his union, or someone else whom he knows
his attorney represents or with whom his attorney has been associated; indeed,

LJ a grand jury inquiry could conceivably involve the attorney. Rather than
place witnesses in such a potentially difficult situation, it is better that
they be put to the inconvenience of leaving the grand jury room to consult
with counsel. Traditional grand jury secrecy allows the witness to speak
freely and without fear of causing injury to anyone unless formal charges
are filed. Also, to the extent that the witness gives his attorney only
limited information in consulting with him, the attorney may be in a better
position to avoid conflict of interest situations. Accordingly, there are
good reasons why the law has for so long prevented counsel from entering
the grand jury room, and the law should not be changed.

c. Empowering district courts other than courts of issuance to
quash subpoenas. To require courts of equal stature to pass upon each

: ~ other's compulsory process at a distance raises serious practical diffi-
culties. How is a court to know what a distant grand jury has been doing
or intends to do? Will the hearing involve tipping the witness to the
grand jury's interests at a time when he need answer no questions? Can I
thorough investigations be accomplished by merely estimating the importance

En of a witnless's testimony without ever securing it? Considering the relative
ease of traveling today, would a witness be as inconvenienced by responding
to the subpoena as in resisting it? How inconvenienced will the grand jurors
be and how damaged the investigation by the delay involved in the court's
acquiring sufficient information to bring to bear on the issues? The
proposal is unwise. A grand jury has constitutional status, and courts
should not interfere with "the exercise of its essential functions."
United States v. U.S. District Court for the Southern District of West
Virginia, Ssupra, 238 F.2d at 719. In that light, the courts couled not be
expected often to find the witness's appearance to involve an "unnecessary
hardship, and the provision would simply be another means whereby the
witness could generate delay.

C(4). Recording Grand Jury Testimony (pp. 10-11).

L The Proposal. A new section would be added to chapter 215 of title 18
of the United States Code to require the recording of all testimony given
before a grand jury. Grand jury witnesses would be entitled to examine and
copy the record of their own testimony (or to have their attorneys do so),
under such conditions as the court deemed reasonable. A witness proceeding
in fornia pauperis would be furnished a transcript upon request.

L Discussion. The Department has no fundamental objections to this
proposal. The general thinking has been that a grand jury recording require-
ment can, and as a practical matter may have to, be implemented largely by
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February 27, 1974
L.

MEMORANDUM-

L. To: Criminal Rules Committee

From: Wayne LaFave

Subject: 'Grand Jury Report

At our August 1973 meeting, thie Committee asked that I proceed to
prepare sections of our report recommending: (1) reduction in the size
of the grand jury; (2) mandatory recording of grand jury procedings;
(3) a prohibition on the challenge of the competency or adequacy of
evidence produced before the grand jury; '(4) some form of relief for the
witness who would be required to travel a great distance to testify;

Lo (5) greater protection against the unauthorized release of grand jury

testimony; and (6) the use of alternatives to the grand jury, such as
investigatory depositions. Materials on these subjects are enclosed,
all in the form of a draft of a section of the report. A memorandum
on the special problem of whether secrecy should be required of-grand
jury witnesses, which was mentioned only in passing at our lastmeeeting,

fl 8s also enclosed. ,Finally, I have enclosed the section whichw-ould
briefly discuss those areas as to which we have decided to uai Dio
recoimuendation.

I have not had an opportunity to explore the question of abolition
of the grand jury, discussed at our last meeting, which in any event may
have to await the results of the study requested of the Federal Judicial
Center. Nor have I had a chance to put anything together on use of
magistrates in connection with or instead of grand juries. (It is my
misfortune to be Acting Dean of the College this semester, which has
left me with little research time.)

Because the date of our meeting is rapidly approaching, I have had
to send out this material without first discussing it with Judge Smith.
He may have some thoughts on how we could best prsoceed to handle the

rl enclosed material.

L See you all on March 14.

Fo
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PART ------ : INVESTIGATORY DEPOSITIONS

It is recommended that the attorney for the government be given the l

power to subpoena witnesses for purposes of investigation. This

recommendation rests upon the conclusion that such a means of investigation L

is generally preferable, both from the standpoint of the prosecutor and the -

witness, to use of the grand jury to investigate criminal activity. The

grant of subpoena power to the attorney for the government would be essential 7

if the grand jury were abolished or its use severely limited (see Part

of this Report). However, even if the grand jury continues to be utilized

to return indictments, there is still merit in utilizing the procedures set

out below where the objective is investigation of possible criminal offenses.

The recommendation is consistent with that recently made by the

National Advisory Commission on Criminal Justice Standards and Goals.'

Standard 12.8 in National Advisory Commission on Criminal Justice Standards

and Goals, Courts (1973), reads in part: -

"The prosecutor should be given the power, subject to appropriate

safeguards, to issue subpenas requiring potential witnesses in criminal

cases to appear for questioning. Such witnesses should be subject to

contempt penalties for unjustified failure to appear for questioning or to

respond to specific questions." K
In the commentary thereto, the Commission observes:

"The standard also recommends giving the prosecutor subpena power. K
This is intended in part to balance the emphasis in Chapter 4, The Litigated

Case, on discouraging the use of the grand jury. In many cases, the only

advantage of a grand jury proceeding is that it permits the prosecution to

subpena witnesses and interrogate them. (See United States v. Hughes, 413

F.2d 1244 (5th Cir. 1969).)

rn
Li
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21 magistrate] in the manner provided in civil actions.

22 (d) WHO MAY BE PRESENT. In addition to the [federal magistrate]

23 [person] before whom the deposition is taken, attorneys for the govern-

24 ment, the witness under examination, counsel for the witness, inter- -

L 25 preters when needed and, for the purpose of taking the deposition, a

26 stenographer or operator of a recording device may be present. Counsel

27 for the witness may interpose objections on behalf of the witness, but

28 shall not be permitted to examine or cross-examine the witness.

LL 29 (e) SECRECY AND DISCLOSURE. The attorney for the government shall

30 not disclose that a subpoena has issued except as necessary to its

31- issuance or service. Disclosure of a deposition taken under this rule

L 32 may be made to a grand jury and to the attorneys for the government for

33 use in the performance of their duties. For purposes of this sub-

34 division, "attorneys for the government" includes those enumerated in

35 rule 54(c); it also includes such other government personnel as are

36 necessary to assist the attorneys for the government in the performance

37 of their duties. Otherwise an attorney for the government, [witness,

38 counsel for the witness,] interpreter, stenographer, operator of a

39 recording device, or any typist who transcribes the deposition may

40 disclose the nature or purpose of the deposition or anything which

41 transpired during the examination only when so directed by the court

L 42 preliminarily to or in connection with a judicial proceeding. [No

43 obligation of secrecy may be imposed upon any person except in

44 accordance with this rule.]

45 (f) NOTIFICATION OF RIGHTS. Prior to examining a witness, the

46 [attorney for the government] [federal magistrate] shall inform him:

47 (1) of his right to the assistance of counsel during the

48 examination, and that if he is unable to obtain counsel he is

L
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'seizure' in the Fourth Amendment sense," so that a preliminary showing of r
reasonableness is not required.

Under subdivision (a), application is limited to investigation of an

offense for which no information'or indictment'has been filed and which is

punishable by imprisonment for more than one year.' Depositions taken to

preserve testimony after the filing of an indictment or information are

governed by 18 U.S.C. S 3503. Cf. In re Grand Jury Proceedings, 485 F.2d L

85 (3d Cir. 1973); United States v. Doe, 455 F.2d 1270 (lst Cir. 1972),

noting the longstanding rule that it is improper to utilize a grand jury

for the sole or dominating purpose of preparing an already pending indict-

ment for trial. The need for investigatory depositions with regard to

offenses punishable by no more than one year does not appear to be

sufficiently great that this new procedure should be extended to investigation

of such offenses. Cf. proposed rule 41.1, so limiting nontestimonial L

identification procedures.

Subdivision (b) makes it clear that the attendance of witnesses and

the production of documentary evidence and objects may be compelled pursuant

to 'the subpoena provisions of rule 17. It also provides that a written L

notice of certain matters is to be served with the subpoena. For one thing,

the notice is to inform the witness of the matters specified in subdivision

(f), namely, of his right to counsel and of his right to refuse to testify F

or produce objects under certain circumstances, as to which consultation

with counsel would often be necessary. Given the fact that the witness is K
given a right to counsel under subsection (f), it is appropriate that he be

apprised of this fact at the time the subpoena is served, for otherwise it H
might be necessary to delay the taking of the deposition because the witness

appeared without counsel in ignorance of his right thereto. To the same

effect is Uniform Rule 26(b). Secondly, the notice is to inform the witness

rm
* ' ' '' t)~~~~~~~~~~~~~~~~~~~L
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then I would assume that it would not be practicable, to limit the place of

the deposition as provided in present rule 17(f)(2).]

Subdivision (d) lists the persons who may be present at the taking of

a deposition under this rule. Except for the inclusion of counsel for the

witness, it parallels rule 6(d) with respect to who may be present before

a grand jury. It is similar to Uniform Rule 26(e), as to which the comment

notes: "In part, this limitation is designed to protect the secrecy of the

proceeding, but it is also designed to keep the deposition from taking on

the appearance of a public hearing. The prosecutor may not conduct the

investigatory deposition in the publicity-oriented fashion in which

legislative hearings are sometimes conducted."

The right to counsel of a witness subpoenaed to give an investigatory

deposition is discussed below in connection with subdivision (f). Sub-

division (d) would allow counsel to be present during the taking of the

deposition. It is "well settled" that a witness before a federal grand

jury is not entitled to have an attorney accompany him into the grand jury

room, see United States v. Fitch, 472 F.2d 548 (9th Cir. 1973) and cases

collected in 1 Wright, Federal Practice and Procedure - Criminal 5 104 (1969).

However, there has developed the practice of allowing the witness to consult

with his counsel outside the grand jury room. See, e.g., In re Tierney,

465 F.2d 806 (5th Cir. 1972); United States v. Daniels, 461 F.2d 1076 (5th

Cir. 1972); United States v. Weinberg, 439 F.2d 743 (9th Cir. 1971); United

States v. Isaacs, 347 F.Supp. 743 (N.D.Ill. 1972). The restriction with

regard to counsel before the grand jury is based upon concerns (e.g.,

possible attempts to influence the grand jury) that are not present in the

deposition context. Moreover, the witness before the prosecutor on an

investigatory deposition lacks the "protective shield" of the grand jurors

that has been stressed as one of the factors justifying exclusion of counsel
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before the grand jury. See In re Groban, 352 U.S. 330, 77 S.Ct. 510, 1

L.Ed.2d 376 (1957) (Black, J., dissenting). See also Gill v. State ex rel.

Mobley, 242 Ark. 797, 416 S.W.2d 269 (1967) (holding right to counsel

applicable to examination before prosecutor), and Kan. Stat. Ann. i 22-3104

(providing that when prosecutor takes deposition, "counsel for any witness

shall be present while the witness is testifying and may interpose objections

on behalf of the witness"). The last sentence of subdivision (d), which sets d

forth the limits on counsel's participation, is based upon the aforementioned 7
Kansas statute.

Subdivision (e), for the most part, parallels the comparable provisions K
concerning grand jury secrecy which appear in rule 6(e). In the grand jury

setting, secrecy is thought to be necessary for several reasons: "(1) To
I

prevent the escape of those whose indictment may be contemplated; (2) to

ensure the utmost freedom to the grand jury in its deliberations, and to

prevent persons subject to indictment or their friends from importuning

the grand jurors; (3) to prevent subornation of perjury or tampering with

the, witnesses who may testify before the grand jury and later appear at the

trial of those indicted by it; (4) to encourage free and untrammeled V
disclosures by persons who have information with respect to the commission

of crimes; (5) to protect the innocent accused who is exonerated from L

disclosure of the fact that he has been under investigation, and from the 7
expense of standing trial where there was no probability of guilt."

United States v. Procter & Gamble Co., 356 U.S. 677, 78 S.Ct. 983, 2 L.Ed.2d

1077 (1958). Only the second of these is purely a product of the grand jury

setting; the others may be equally applicable to the investigatory deposition 7
under the circumstances of a particular case.

The first sentence of subdivision (e) is based upon Uniform Rule 26(f)(1).

As noted in the comment thereto, it "'is to protect the individual against the

.
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Subdivision (f) specifically provides that if the witness is unable

to obtain counsel, then he is entitled to have counsel assigned to represent

him, absent a waiver of such appointment. The language is essentially the

same as that in rule 44(a), which deals with the right to counsel from

initial appearance through appeal. A similar provision is to be found in

L Kan. Stat. Ann. S 22-3104 and Uniform Rule 26(g); see also National Advisory

Commission on Criminal Justice Standards and Goals, Courts 245 (1973),

L supporting the investigative deposition concept where the rights of the

witness are protected, which "should include the right to have an attorney

Log - present during the interrogation and to have an attorney at State expense

if the subject is unable to provide his own."

Although the strongest argument for a constitutional right to appoint-

r ment of counsel may be where the witness is a target of the investigation,

see United States v. Rangel, 365 F.Supp. 155 (W.D. Tex. 1973); State ex rel.

Lowe v. Nelson, supra, subdivision (f) goes beyond that situation. One

reason for doing so is the difficulty involved in applying the target

standard. See Birzon and Gerart, The Prospective Defendant Rule and the

Privilege Against Self-Incrimination in New York, 15 Buff.L.Rev. 595 (1966).

Another is the fact that there may be a real need for assistance even when

the witness is not the target. Where the witness is willing to give a

voluntary statement, there will often be no need to utilize this rule, and

the issue of counsel will not then arise. If, on the other hand, the

L witness refuses to provide information except pursuant to a subpoena, his

very posture evidences a possible need for counsel. Given the kinds of

L offenses likely to be investigated and the brief period of representation

E? required, it is fair to conclude that the percentage of persons unable to

afford retained counsel for this limited purpose will be substantially lower



VI1 7,~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

N F-~~~~~~~~~~~~~~~~~~~~

11

L

U

LJ

E



L

L
K

K
1C



17

j

7,



r 4.

L
LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF ToIE

F Director UNITED STATES COURTS JOHN K PBIEJ

CLARENCE A. LEE, JR. Chief
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

July 16, 1998

L

MEMORANDUM TO JUDGES DAVIS AND DOWD, AND PROFESSOR SCHLUETER

SUBJECT: S. 2289 and S.J RES. 44

For your information, I have attached S. 2289, a bill relating to grand jury proceedings,
7 and S. J. RES. 44, a resolution to protect the rights of crime victims. We will monitor both the

bill and the resolution and advise you of any developments.

John K. Rabiej

2 Attachments

cc: Honorable Alicemarie H. Stotler (with attach.)
Honorable Anthony J. Scirica (with attach.)

L
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105TH CONGRESS
2D SESSION 2289

To amend the Federal Rules of Criminal Procedure, relating to grand jury
proceedings, and for other purposes.

IN THE SENATE OF THE UNITED STATES

JULY 10, 1998

Mr. BUMPERS introduced the following bill; which was read twice and referred
to the Committee on the Judiciary

A BILL
To amend the Federal Rules of Criminal Procedure, relating

to grand jury proceedings, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the "Grand Jury Reform

5 Act of 1998".

6 SEC. 2. GRAND JURIES.

7 (a) IN GENERAL.-Rule 6 of the Federal Rules of

8 Criminal Procedure is amended-

9 (1) in subdivision (a), by adding at the end the

10 following:



2 £ll
1 (3) INSTRUCTION ON RIGHTS, RESPONSIBIL-

2 ITIES, AND DUTIES.-Upon impaneling a grand jury,

3 the court shall instruct and charge the grand jury L
4 on the rights, responsibilities, and duties of the

5 grand jury under this rule, including- L
6 "(A) the duty to inquire into criminal of-

7 fenses that are alleged to have been committed

8 within the jurisdiction;

9 "(B) the right to call and interrogate wit-

10 nesses;

11 "(C) the right to request production of a

12 book, paper, document, or other object, includ-

13 ing exculpatory evidence; L

14 "(D) the necessity of finding credible evi- C

15 dence of each material element of the crime
7

16 charged before returning a true bill; Li

17 "(E) the right to request that the attorney r
18 for the government draft indictments for

19 charges other than those originally requested by

20 that attorney;

21 "(F) the obligation of secrecy under sub-

22 division (e)(2); and l

23 "(G) such other rights, responsibilities,

24 and duties as the court determines to be appro- a
25 priate."; £

.S 2289 IS L
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1 (2) in subdivision (d), by inserting "and counsel

2 for that witness (as provided in subdivision (i))"

3 after "under examination";

4 (3) in subdivision (e)(2), by adding at the end

5 the following: "The court shall have the authority to

6 investigate any violation of this paragraph, including

7 the authority to appoint counsel to investigate andU,
8 report to the court regarding any such violation.";

9 and

L 10 (4) by adding at the end the following:

L 11 "(h) NOTICE TO WITNESSES.-Upon service of any

12 subpoena requiring any witness to testify or produce infor-

K 13 mation at any proceeding before a grand jury impaneled

14 before a district court, the witness shall be given adequate

15 and reasonable notice of-

16 "(1) his or her right to counsel, as provided in

17 subdivision (i);

18 "(2) his or her privilege against self-incrimina-

L 19 tion;

20 "(3) the subject matter of the grand jury inves-

21 tigation;

L 22 "(4) whether his or her own conduct is under

r,-11+ 23 investigation by the grand jury;

24 "(5) the criminal statute, the violation of which

25 is under consideration by the grand jury, if such

L .S 2289 IS
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1 statute is known at the time of issuance of the sub-

2 poena;

3 "(6) his or her rights regarding immunity; and V
4 "(7) any other rights and privileges which the

5 court deems necessary or appropriate. C

6 "(i) COUNSEL FOR GRAND JURY WITNESSES.- F
7 "(1) IN GENERAL.-

8 "(A) RIGHT OF ASSISTANCE.-Each wit-

9 ness subpoenaed to appear and testify before a

10 grand jury in a district court, or to produce

11 books, papers, documents, or other objects be- L
12 fore that grand jury, shall be allowed the assist- L

13 ance of counsel during such time as the witness i

14 is questioned in the grand jury room. F
15 "(B) RETENTION OR APPOINTMENT.-

16 Counsel for a witness described in subpara-

17 graph (A)-

18 "(i) may be retained by the witness;

19 or

20 "(ii) in the case of a witness who is r
21 determined by the court to be financially

22 unable to obtain counsel, shall be ap-

23 pointed as provided in section 3006A of

24 title 18, United States Code.

*S 2289 IS
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l 1 4"(2) POWERS AND DUTIES OF COUNSEL.-A

2 counsel retained by or appointed for a witness under

3 paragraph (1)-

[3 4 "(A) shall be allowed to be present in the

5 grand jury room only during the questioning of

OR. 6 the witness and only to advise the witness; and

7 "(B) shall not be permitted to address any

8 grand juror, or otherwise participate in the pro-

L 9 ceedings before the grand jury.

10 "(3) POWERS OF THE COURT.-

11 "(A) IN GENERAL.-If the court deter-

L 12 mines that counsel retained by or appointed for

13 a witness under this subdivision has violated

L 14 paragraph (2), or that such action is necessary

15 to ensure that the activities of the grand jury

16 are not unduly delayed or impeded, the court

17 may remove the counsel and either appoint new

18 counsel or order the witness to obtain new

19 counsel.

L 20 "(B) NO EFFECT ON OTHER SANCTIONS.-

r 21 Nothing in this paragraph shall be construed to

22 affect the contempt powers of the court or the

L 23 power of the court to impose other appropriate

24 sanctions.

L2
*S 2289 IS
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1 "(j) EXCULPATORY EVIDENCE.-An attorney for the

2 government shall disclose to the grand jury any substan-

3 tial evidence of which that attorney has knowledge that L

4 directly negates the guilt of the accused. Failure to dis-

5 close such evidence may be the basis for a motion to dis-

6 miss the indictment, if the court determines that the evi6 -

i,

7 dence might reasonably be expected to lead the grand jury

8 not to indict. V
9 "(k) AVAILABILITY OF GRAND JURY TRANSCRIPTS

10 AND OTHER STATEMENTS.-

11 "(1) IN GENERAL.-Subject to paragraph (2),

12 not later than 10 days before trial (unless the court

13 shall for good cause determine otherwise), and after V

14 the return of an indictment or the filing of any in-

15 formation, a defendant shall, upon request, and as

16 the court determines to be reasonable, be entitled to

17 examine and duplicate a transcript or electronic re- L
18 cording of-

19 "(A) the grand jury testimony of all wit- L
20 nesses to be called at trial;

21 "(B) all statements relating to the defend-

22 ant's case made to the grand jury by the court,-

23 the attorney for the government, or a special

24 attorney;

*S 2289 IS
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l 1 "(C) all grand jury testimony or evidence

2 which in any manner could be considered excul-

L 3 patory; and

rL~ 4 "(D) all other grand jury testimony or evi-

5 dence that is determined by the court to be ma-

Lo 6 terial to the defense.

C 7 "(2) EXCEPTION.-The court may refuse to

8 allow a defendant to examine and duplicate a tran-

In 9 script or electronic recording of any testimony, state-

:I 10 ment, or evidence described in paragraph (1), if the

11 court determines that such examination or duplica-

L 12 tion would endanger any witness.".

13 (b) CONFORMING AMENDMENTS.-Section 3500(e)

14 of title 18, United States Code, is amended-

V 15 (1) in paragraph (1), by adding "or" at the

16 end;

17 (2) in paragraph (2), by striking ", or" and in-

18 serting a period; and

19 (3) by striking paragraph (3).

L 0

L
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Calendar No. 445
105TH CONGRESS o J RE

L 2D SESSION S R 44L So 44 \U

L Proposing an amendment to the Constitution of the United States to protect
the rights of crime victims.

IN THE SENATE OF THE UNITED STATES

APRIL 1, 1998

L Mr. KIYL (for huimself, Mrs. FEINSTEIN, Mr. BIDEN, Mr. LOTT, Mr. THUR-
MOND, Mr. TORRICELLI, Mr. BREAUx, Mr. GRASSLEY, Mr. DEWINE, AIr.
FORD, Mr. REID, Ml. G1AMM, Mr. MACK, Ms. LANDRIEU, Mr. CLELAND,

I Mr. COVERDELL, Mr. CRAIG, Mr. INOUYE, Mr- BRYAN, Ms. SNOWE, Mir.

THOMIAS, Mr. WTARNER, Mr. LI'EBERMAN, Mr. ALLARD, Mrs.
HUTCHISON, Mr. D'AMATO, Mr. SHELBY, Mr. CAMPBELL, Mr. COATS.

L Mr. FAIRCLOTH, Mr. FRIST, Mr. SMITH of New Hampshire, Mr. GRPIG
Mr. HAGEL, Mr. HELMS, Mr. SMITH of Oregon, Mr. HUTCHINSON, Ml.

INHOFE, Mlr. MURICOVSI, Mr. BOND, Mr. GRASIS, and Mr. WIVYDEN) in-
troduced the following joint resolution; which was read twice and referred
to the Commnittee on the Judiciary

JULY 7, 1998

Reported by Mr. HATCH, with an amendment

tStrike out all after the resolving elause and insert thc part printed in italiel

JOINT RESOLUTION
Proposing an amendment to the Constitution of the United

States to protect the rights of crime victims.

1 Reso[ved by the Senate and IHouse of Representatives

F 2 of tihe Unzited States of America in Congress assembledL



2 j

1 (two-thirds of each House concurring therein), That the fel-

2 leo4sg artiele is prepesed ae an eidiilent te the pen-

3 stitatien ef the Ueited States, wv-eh± shall.be validh fe A7

4 ilteffts an3d puppesee s ipart of the Genastitutien when

5 ratified by the Iegislatnres ef three-fenr-th 4f the several

6 States within even years from9 the date 4 its siubiisien

7 bythe ongress:

8 LJ

9 "SCTIOE+eN 4 Eaeh vieftiti of -a erime ef vielenee sIall4

10 have the rights te easenabl ntiee o-, and not to be ex-

11 eluded fremf, fa publie preeeediings relating t& the eiime-

12 A-& be heard, if present, and te ffabn9it -a state-

13 mnet a all publie preeeedingR t& detefmaine a release

14 from e stdy, an aeeeptanee o ft negotiated plea, ep

15 -asenitetee;

16 Lite the foregoing rights t -a parele preeeedinig

17 that is net ptnblie, t& the eAent these rights fare af-

18 forded te the eeffyieted offeider;

19 Ate reasofable netiee f a release or eserpe

20 from eastedy r;elating t e th, me

21 -e ensiderati for the interest ef the i'etit

22 in a trial free fero unReasanabk delay,

23 A-e an order ef restitution from the eomtieted

24 off-ender

L

SJ 44 RS I
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L 1 £At~ ee 4sidatier fef the aafety of the -ietfiin ffl

2 determiiliiig aeny felease frif3t eieyd- -- d

3 A-t rfeasatable notiee ef the fights established

r, ~ ~~~4 by this artiele.L~~~~~
5 2SeC -2 Oii* the ietiiffl of the 4ietill's 3ep-

rI 6 ir.... tati-e lh4l haee sta-nding te asect the rights estab

7 lished by tie aOtiele. Nothifg i- this fftiele shall pre-ide

8 groda fer the #ctim te ehallefige e eharging deeisieft

9 of ft eoietiof±- te &veftiapn ft senteneee f negotiated plea;

* 10 to oebtait a etay of trial- Or to etilpel -ft tew itra Nothifg

h~~~~~~I I ii ffli aptiele shRgi~e fi-Re 4e a elaiffi fo damages agaiilst

3 12 the UJ'ited States, -a State, - politieal subdi4si±eio, er a

13 piiblie offieiah

L 14 "SE TIEW The Cengpess and the Statea shall have

F6 15 the powepr t iL.LpkmelljbI± end eilfe-ree tiartiele wsit

16 thei yespeetive jcnuidietiet by appropri ate leg latie, i

17 ehiding te peiwer t enaet eweeptiei hewe neeessiarn te

18 feli-ee fteeffipellkig iutepest.

19 aSE-cTIO' 4- The rights established by this artiele

L . 20 slhll tpply t e pteeeadlngs that begin eto e fter the

21 189th 4ay efter the eatifieaien ef tis ertiele.

22 LS@erie - The eigh-ts established by thisartiele

L 23 shall app l inrll e edeeald end State preeeedings, iineindifg
L

24 nlilittlkr proeeediigs to the eitent thaat Goitgress ftay pref

L 25 die b 1aw-v jh-etlw justiee proeeedilRgs, and proceeliiigs

LI SJ 44 RS
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1 ffl 511i distriet e-e teier- of dhe United States ieet sithin

2 -a State.".

3 That the following article is proposed as an amendment to Lr
4 the Constitution of the United States, which shall be valid

5 for all intents and purposes as part of the Constitution L
6 when ratified by the legislatures of three-fourths of the sev-

7 eral States within seven years from the date of its submis-

8 sion by the Congress:

9 'AIRTICLE-

10 "SECTION 1. A victim of a crime of violence, as these LJ

11 terms may be defined by law, shall have the rights: 7
12 "to reasonable notice of, and not to be excluded

13 fiom, any public proceedings relating to the crime;

14 "to be heard, if present, and to submit a state- l

15 ment at all such proceedings to detemnine a condi-

16 tional release from custody, an acceptance of a nego-

17 tiated plea, or a sentence;

18 "to the foregoing rights at a parole proceeding

19 that is not public, to the extent those rights are af L

20 forded to the convicted offender;

21 "to reasonable notice of a release or escape from L

22 custody relating to the crime;

23 "to consideration of the interest of the victim

24 that any trial befreefrom unreasonable delay;

SJ 44 RS
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1 "to an order of restitutiono fr-omn the convicted of-

Li 2 fender;

3 "to consideration for the safety of the victim in

4 determining any conditional release from custody re-

5 lating to the crime; and

6 "to reasonable notice of the rights established by

7 this article.

L 8 "SECTION 2. Only the victim or- the victim's lawful

r .9 representative shall have standing to assert the rights estab-

L 10 lished by this article. Nothing in this article shall provide

Le 11 grounds to stay or continue any trial, reopen any proceed-

12 ing or invalidate any ruling, except with respect to condi-

L 13 tional release or restitution or to provide rights guaranteed

14 by this article in future proceedings, without staying or

15 continuing a trial. Nothing in this article shall give rise

16 to or authorize the creation of a claim, for damages against

17 the United States, a State, a political subdivision, or a pub-

18 lic officer or employee.

L 19 "SECTION 3. T7e Congress shall have the power to en-

20 force this article by appropriate legislation. Exceptions to

21 the rights established by this article mnay be created only

L 22 when 'necessary to achieve a compelling interest.

23 "SECTYION 4. Th77is article shall take effect on the 180th

24 day after the ratification of this article. The right to an

25 order of restitution established by this article shall not

SJ 44 RS
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1 apply to crimes committed before the effective date of this

2 article.

3 "SECTION 5. [The rights and immunities established by Li

4 this article shall apply in Federal and State proceedings,

5 including military proceedings to the extent that the Con-

6 gress may provide by law, juvenile Justice proceedings, and L
7 proceedings in the District of Columbia and any common-

8 wealth, territory or possession of the United States.".

4
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LEGISLATION AFFECTING
THE FEDERAL RULES OF PRACTICE AND PROCEDURE

105th Congress

SENATE BILLS

S. 3 Omnibus Crime Control Act of 1997
* Introduced by: Hatch and others
* Date Introduced: January 21, 1997
* Status: Referred to the Committee on Judiciary
* Provisions affecting rules

* Sec. 501. Increase the number of government peremptory challenges from 6 to 10
[CR24(b)]

* Sec. 502. Allow for 6 person juries in criminal cases upon request of the defendant,
approval of the court, and consent of the government [CR23(b)]

* Sec. 505. Requires an equal number of prosecutors and defense counsel on all rules
committees [§ 20731

* Sec. 713. Allow admission of evidence of other crimes, acts, or wrongs to prove
disposition toward a particular individual [EV404(b)1

L * Sec. 821. Amends the language of CR35(b) (Reduction of Sentence) and the
sentencing guidelines [CR35(b)]
Sec. 904. Amends the statute governing proceedings in forma pauperis [AP Form

L 41

L ' S. 79 Civil Justice Fairness Act of 1997 (See H.R. 903)
L a* Introduced by: Hatch

* Date Introduced: January 21, 1997
* Status: Referred to Committee on the Judiciary - letter from Standing Committee to

Hatch (4/29/97)
* Provisions affecting the Rules:

L * Sec. 302 Amends Evidence Rule 702 regarding expert testimony [EV702]
* Sec. 302 Amends Civil Rule 68 regarding offers ofjudgment [CV681

Lj S. 225 Sunshine in Litigation Act of 1997
* Introduced by: Kohl
* Date Introduced: January 28, 1997

L Status: Referred to Committee on the Judiciary -letter from Standing Committee to
Hatch (4/1/97)

* Provisions affecting rules
L~ * Sec. 2 Adds a new section to title 28 controlling procedures for entering and

modifying protective orders [CV26(c)]
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S. 254 Class Action Fairness Act of 1997
* Introduced by: Kohl
* Date Introduced: January 30, 1997
* Status: Referred to Committee on the Judiciary; Subcommittee on Oversight and Courts.
* Provisions affecting rules

Sec. 2 requires class counsel to serve, after a proposed settlement, the State AG
and DOJ as if they were parties to the class action. A hearing on the fairness of
the proposed settlement may not be held earlier than 120 days after the date of that
service. [CV231

S. 400 Frivolous Lawsuit Prevention Act of 1997
* Introduced by: Grassley
* Date Introduced: March 5, 1997
* Status: Referred to Committee on the Judiciary; Subcom. on Oversight and the Courts
* Provisions affecting rules:

* Section 2 amends Civil Rule ll(c) removing judicial discretion not to impose
sanctions for violations of rule 11. [CV111J

S. 1081 Crime Victim 'sAssistanceAct (See H.R. 924; H.R. 1322; S.J. Res 6) L
* Introduced by: Kennedy and Leahy Li
* Date Introduced: July 29, 1997
* Status: Referred to Committee on Judiciary.
* Provisions affecting rules:

* Section 121 would amend Criminal Rule 11 by adding a requirement that victims
be notified of the time and date of, and be given an opportunity to be heard at a L
hearing at which the defendant will enter a plea of guilty or nolo contendere.
[CR111

* Section 122 would amend Criminal Rule 32 to provide for an enhanced victim I S

impact statement to be included in the Presentence Report. Victims should be L
notified of the preparation of the Presentence Report and provided a copy. [CR32]

* Section 123 would amend Criminal Rule 32.1 by requiring the Government notify L
victims of certain crimes of preliminary hearings on revocation or modification of
probation or supervised release. The victims will also be given the right of
allocution at those hearings. [CR32.11 L

* Section 131 would amend Evidence Rule 615 to add victims of certain crimes to
the list of witnesses the court can not exclude from the court room.[EV6151 71

F
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S. 1301 Consumer Bankruptcy Reform Act of 199 7
7 * Introduced by: Grassley
L * Introduced: October 21, 1997

Status: 5/21/98 - Ordered to be reported with amendments favorably; 6/4/98 placed on
Senate Legislative Calendar; Jul 21, 1998 Senator Hatch from Committee on Judiciary;
filed written report. Report No. 105-253(Additional and minority views filed.) Letter sent
from Judge Stotler.

L7* Provisions affecting rules: None directly amending the rules or instructing judicial
conference to propose rule amendments, will likely move with either H.R. 3150, S. 1914,
or both, which do contain rules issues.

S. 1352 Untitled
* Introduced by: Grassley

Date Introduced: October 31, 1997
* Status: Referred to Committee on the Judiciary -letter from Civil Rules Committee to

Hatch (4/17/98)L,: a 4/2/98 Approved by Subcom. on Oversight and Courts; Sent to full committee
* Provisions affecting rules V

r * amends Civil Rule 30 restoring stenographic preference for recording depositions

S. 1721 Untitled: * Introduced by: Leahy
L * Date Introduced: March 6, 1998

* Status: Referred to Committee on the Judiciary
* Provisions affecting rules

L requires the Judicial Conference to review and report to Congress on whether the
FRE should be amended to create a privilege for communications between parents
and children

AD(.
S. 1737 Taxpayer Confidentiality Act (See Public Law 105-????)
* Introduced by: Mack

L * Date Introduced: March 10, 1998
* Status: Referred to Committee on Finance; included in the IRS restructuring Bill marked-

r up on 3/31/98 (HR 2676); HR 2676 passed thefenate on 517/98; June 24' Conference
Report;

-ID * Provisions affecting rules
L Anmends the, Internal Revenue Code to apply attorney-client privilege to

communications between a taxpayer and any authorized tax practitioner (CPA,
Enrolled Agent, etc) in noncriminal matters before the IRS and in federal court

S. 1914 Business Bankruptcy Reform Act
* . Introduced by: Grassley

Lo . Introduced: April 2, 1998

Page 3
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Status: 6/2/98 Subcommittee on Oversight and Courts concluded hearings; letter from
Judge Stotler sent; likely to be attached to S. 1301 following July 4 recess.

* Provisions affecting rules: several provisions request the bankruptcy rules committee to
propose for adoption rules or forms to implement statutory changes; See H.R. 3150 and
S. 1301

S. 2030 Grand Jury Due Process Act (See S. 2260)
* Introduced by: Bumpers L
* Date Introduced: May 4e 1998 ' l;
* Status: Referred to Committee on Judiciary
* Provisions affecting rules

Would amend CR 6 [The Grand Jury] to allow witnesses before the grand jury the
assistance of counsel while in the grand jury room

S. 2083 Class Action Fairness Act of 1998
* Introduced by: Grassley and Kohl
* Introduced on: May 14, 1998
* Status: Referred on 5/15/98 to Judiciary Subcommittee on Oversight and Courts
* Provisions affecting rules

Limits attorney fees in class actions to a reasonable percentage of damages actually
paid; general removal of class actions from state to federal courts; undoes 1993
amendments to Civil Rule 11 and requires sanction for frivolous filing [CV111

S. 2163 Judicial Improvement Act of 1998 (See H.R. 660; H.R 1252)
* Introduced by: Senator Hatch
* Introduced on: June 11, 1998
* Status: Committee on the Judiciary
* Provisions affecting rules

* Section 3 deals with special masters;
* Section 4 allows for interlocutory appeal of court orders granting or denying class

action certification decisions

S. 2260 Appropriations for Department of Commerce; Justice etc.- Amendment 3262
* Introduced by: Bumpers
* Date Introduced: July 22
* Status: Amendment agreed to( S. 2260 passed the senate 99-0 on 7/23/98)
* Provisions affecting rules:

Requires Judicial Conference to issue a report on the grand jury amendments by 9/1/99

S. 2289 Grand Jury Reform Act of 1998 (SEE S. 2030)
* Introduced by: Senator Bumpers
* Introduced on: July 10, 1998
* Status: Committee on the Judiciary
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* Provisions affecting rulesL Poviio Section 2 would amend CR6 [The Grand Jury] to list the rights and responsibilities
ofjurors and providing notice to witness of certain rights

0 * Section 2 would also give Grand Jury witnesses the right to an attorney, paid for[7 under 18 USC 3006A if necessary

S. 2373 Alternative Dispute Resolution of 1998
* Introduced by: Senator Grassley
* Introduced on: July 30, 1998
* Status: Committee on the Judiciary
L * Provisions affecting rules

* Requires courts to authorize by local rule adopted under 2071 the use of voluntary
ADR procedures

HOUSE BILLS

L H.R 660 Untitled (See S. 2163)
* Introduced by: Canady
* Date Introduced: February 10, 1997

L *, Status: Referred to Committee on the Judiciary; letter from Standing Committee to
Canady (4/1/97); Judge Niemeyer met with and discussed bill with Canady on 4/29/97

a * Provisions affecting rules
L Sec. I would amend title 28 to allow for an interlocutory appeal from the decision

certifying or not certifying a class [CV23]

H.R 903 Alternative Dispute Resolution and Settlement Encouragement Act (See S. 79)
* Introduced by: Coble
* a Date Introduced: March 3, 1997; Mar 7, 1997 Referred to the Subcommittee on Courts

and Intellectual Property.
r * Status: Letter to Hyde from Standing Committee (4/21/97)

L J * Provisions affecting rules:
* Section 3 Amends title 28 to provide an offer of judgment provision [CV68] and
7 * Section 4 amends Evidence Rule 702 governing expert witness testimony.

[EV7021

H.R. 924 Victim Rights Clarifi cation Act
L * Introduced by: McCullum

* Date Introduced: March 5, 1997
7 * Status: Passed and signed into law.(Pub. L. No. 105-6)
L . Provisions affecting the rules:

* Adds new section 3510 to title 18 that prohibits a judge from excluding from
viewing a trial ,any victim who wishes to testify as an impact witness at the

L sentencing phase of the trial. [EV 615]
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H.R. 1252 Judicial Reform Act of 1997 (See HR. 660; S. 2163)
* Introduced by: Hyde L

* Date Introduced: April 9, 1997
* Status: 4/23/98 passed House; 4/24/98 referred to Senate-Letter from Civil Rules

Committee to Hatch, re: Section 3 (5/7/98)
* Provisions affecting rules:

Section 3 amends title 28, section 1292(b), and would provide for interlocutory
appeal of a class action certification decision. [CV231

* Provides discretion to judge to televise civil and criminal case proceedings,
including trials

* Sunsets provision governing CJRA plans

H.R. 1280 Sunshine in the Courtroom Act
Introduced by: Chabot l

* Date Introduced: April 10, 1997
* Status: Referred to Committee on the 'Judiciary [

* Provisions affecting rules:
* Enacts a stand alone statute that would authorize the presiding judge to allow

media coverage of court proceedings. Authorizes the Judicial Conference to
promulgate advisory guidelines to assist judges in the administration of media-
coverage. [CR53]1

H.R. 1492 Prisoner Frivolous Lawsuit Prevention Act of 1997
* Introduced by: Gallegly
* Date Introduced: April 30, 1997
* Status: Referred to Committee on the Judiciary, Subcommittee on Crime
* Provisions affecting rules:

* Would amend Civil Rule 11 to mandate imposition of a sanction for any violation F
of Rule by a prisoner. [CV1I]

H.R. 1536 Grand Jury Reduction Act T
* Introduced by: Goodlatte
* Date Introduced: May 6, 1997 c
* Status: Referred to Committee on the Judiciary-CACM considered proposal 6/97;

referred to ST, rec'd that Judicial Conference oppose the legislation; Rec. Approved
3/98; letter sent by Conference Secretary to Goodlatte (4/17/98)

* Provisions affecting rules:
* Would amend Section 3321 of title 28, reducing the number of grand jurors to 9,

with 7 required to indict. [CR61

H.R. 1745 Forfeiture Act of 1997
* Introduced by: Schumer on behalf of the Administration-
* Date Introduced: May 22, 1997
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* Status: Referred to Judiciary and Ways and Means

E * Provisions affecting rules:
Several including §§102 and 105 directly amending Admiralty Rules and § 503
creating a new Criminal Rule 32.2 on forfeiture and related conforming

i amendments to other criminal rules [CR32.21

H.R. 1965 (formerly H.R. 1835) Civil Asset Forfeiture Reform Act
: * Introduced by: Hyde and Conyers
* Date Introduced: June 20, 1997
r * Status: Reported to the House, 10/30/97; Letter with Judiciary's comments being

L coordinated by LAO; including concerns about time deadlines in admiralty cases
* Provisions affecting rules:

* Section 12(b) amends Paragraph 6 of Rule C of the Supplemental Rules forL Certain Admiralty and Maritime Claims (extends the notice requirement from 10
days to 20).

H.R 2135 Bail Bond Fairness Act of 199 7
* Introduced by: McCollum
* e Date Introduced: July 10, 1997

L * Status: 3/12/98 Judge Davis testified at Subcommittee Hearings Held.
* Provisions affecting rules: Section 2 of the bill would amend CR46(e)

L H.R. 2603 (became H.R.3528) Alternative Dispute Resolution and Settlement Encouragement
Act
* Introduced by: Coble and Goodlatte

L ,a* Date Introduced: October 2, 1997
* Status: April 21, 1998 passed House, amended; 04/22/98 Referred to Senate Committee

L on the Judiciary
* Provisions affecting rules:

* Requires courts to authorize by local rule adopted under 2071 the use of voluntary
ADR procedures

* Section 3 would amend § 1332 of title 28, United States Code, to provide for
awarding reasonable costs, including attorneys' fees, if a written offer of judgment
is not accepted and the final judgment is not more favorable to the offeree than the
offer.

H.R. 3150 Bankruptcy Reform Act of 1998
* Introduced by: Gekas
7 * Introduced: February 3, 1998
ha * Status: 6/10/98 Passed House; 6/5/98 letter sent to Judiciary Committee leadership; 7/7/98

Placed on Senate Legislative Calendar, Calendar No. 457; 8/?198 passed as part of the
L Justice Department, Commerce, etc Appropriations bill
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* Provisions affecting rules: several provisions request the bankruptcy rules committee to
propose for adoption rules or forms to implement statutory changes

H.. 3396 Citizens Protection Act of 1998 (See S. 2260)
* Introduced by McDade I,,K
* Introduced on March 5, 1998
* Status: referred on 3/5/9,8 to fill Judiciary Committee (193 co-sponsors as of 8/4/8)
* Provisions affecting rules: Subjects government lawyers to attorney conduct rules L

established by State laws or rules

H.] 3577 Confidence in the Family Act (See H.R. 4286) K
* Introduced by: Lofgren
* Date Introduced: March 27, 1998
* Status: Referred to Judiciary; attempt to add to HR 1252 failed L

* Provisions affecting rules:
* would amend EV501 by adding a new section creating a privilege for

communications between parents and children K

H.R. 3745 Money Laundering Act of 1998 (See also H.]R 1756 and S. 2165)
* Introduced by: McCollum '
* Date Introduced: May 5, 1998
* Status: 6/5/98 Forwarded by Subcommittee to Full Committee; 6/12/98 letter sent to

Judiciary Committee leadership.
* Provisions affecting rules: Section 11 provides for admission of foreign records in civil

cases. It is consistent with the proposed amendments to EV 803 and 902, which will be F
published for comment this fall.

F7

L
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H.R 3789 Class Action Jurisdiction Act of 1998
! L . \ Introduced by: Hyde

Date Introduced: April 29, 1998
; 7 * Status: Referred to Judiciary; mark-up by subcommittee; mark-up by full committee 8/5;

[ Lo * Provisions affecting rules: The bill would give federal courts original jurisdiction in class
actions in diversity cases without regard to the value of the item in controversy and
provide for removal of all class actions from state courts.

H.R 3905 Fairness in Asbestos Compensation Act of 1998
* Introduced by: Representative Hyde
* Date Introduced: May 20, 1998
* Status: Referred to Committee on the Judiciary
i Provisions affecting rules

Creates the Asbestos resolution Corporation to conduct medical reviews and
ADR. Also sets out provisions governing asbestos litigation in courts, including
offer of judgment provisions, limits on class actions, and pre-filing medical
certification.

K: H.R. 4221 Untitled
a Introduced by: Representative Coble
* Date Introduced: July 16, 1998

i * Status: Referred to Committee on the Judiciary -letter from Civil Rules Committee to
Hatch (7/21/98)

a* Provisions affecting rules
L * Amends Civil Rule 30 restoring stenographic preference for recording depositions

H.R. 4286 Parent-Child Privilege (See H.R. 3577)
iL Introduced by: Representative Andrews

a Date Introduced: July 21, 1998
* Status: Referred to Committee on the Judiciary; 7/31/98 referred to Subcommittee on

L Courts and Intellectual Property
* Provisions affecting rules

7 * Adds Rule 502 to Federal Rules of Evidence establishing a parent/child privilege
L * Has technical error in section b Clerical amendments and a very strange effective

date.

L.S

L
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Joint Resolutions

S.J. Res. 6 (See also S.J 44; H.J. Res 71; HR 1322; S. 1081; H.R. 924)) 1
* Introduced by: Kyl and Feinstein
* Date Introduced: January 21, 1997
X Status: Referred to Committee on the Judiciary; 4/28/98 hearing held (S.J. 44); amended

7/7/98; 7/7/98 Reported to Senate by Senator Hatch with an amendment in the nature of a
substitute. Placed on Senate Legislative Calendar - Calendar No. 455.

* Provisions affecting rules:
Victim's rights [CR321
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