o
il

.

S

i

b T

s ety

ADVISORY COMMITTEE
ON
CRIMINAL RULES

Santa Barbara, CA
April 28-29, 2003




(S T s e O O Y s I |




i[«m
FW

(-

1

N I A I

1

T

]

1

J

CRIMINAL RULES COMMITTEE

MEETING

April 28 and 29, 2003
Santa Barbara, California

I  PRELIMINARY MATTERS

A. Chair’s Remarks, Introductions, and Administrative Announcements

B. Review/Approval of Minutes of September 2002, Meeting in
Cape Elizabeth, Maine

C. Status of Criminal Rules: Report of Rules Committee Support

Office.

IL CRIMINAL RULES UNDER CONSIDERATION

A. Rule Amendments Effective December 1, 2002

1. Style Changes to Rules Approved by Supreme Court in May 2002

2. Substantive Amendments to Rules Approved by Supreme Court in
May 2002

a.

Rule 5. Initial Appearances. Proposed Amendment
Regarding Video Teleconferencing of Initial Appearance.

Rule 10. Arraignment; Proposed Amendment Regarding
Video Teleconferencing of Arraignment.

Rule 12.2. Notice of Insanity Defense; Mental Examination.
Proposed Amendment Regarding Notice of Insanity
Defense, etc.

Rule 12.4. Disclosure Statement. New Rule.

Rule 30. Jury Instructions. Proposed Amendment
Regarding Timing of Submission of Jury Instructions.

Rule 35. Corrécting or Reducing a Sentence.



Criminal Rules Advisory Committee

3. Other Substantive Amendments Effective December 1, 2002

a. Rule 6. Amendments by USA PATRIOT ACT.

b. Rule 41. Amendments by USA PATRIOT ACT.
Proposed Amendments Published for Public Comment & Pending
Further Consideration by Advisory Committee
1. Rule 41. Search Waxfants (Memo).

2. Rules Governing § 2254 and § 2255 Proceedings (Memo).

3. Official Forms Accompanying Rules Governing § 2254 and § 2255
Proceedings.

Proposed Amendment to Rule 35, Pending Approval by Standing
Committee (Memo).

Other Proposed Amendments to Rules

1. Rule 11(b)(1)(A). Use of Defendant’s Statements; Proposal to
Clarify Restyled Language (Memo).

2. Rule 11. Proposal to Require Judge to Address Defendant re
Collateral Consequences of Plea. (Memo)

3. Rule 12.2. Notice of Insanity Defense; Mental Examination.
Proposed amendment regarding sanction for defense failure to
disclose information (Memo)

4, Rules 29, 33 and 34; Proposed amendments re rulings by court and
setting times for filing motions (Memo).

5. Rule 29; Proposed amendment regarding appeal for judgments of
acquittal (Memo).

6. 'Rule 32, Sentencing; Proposed amendment re allocution rights of
victims of non-violent and non-sexual abuse felonies (Memo).

7 Rule 32.1. Revoking or Modifying Probation or Supervised
Release. Proposed amendments to rule concerning defendant’s
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Criminal Rules Advisory Committee
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right of allocution (Memo).

8. Rule 32.1. Revoking or Modifying Probation or Supervised
Release; Proposed amendment to remove requirement for -
production of certified copies of judgment. (Memo).

9. Rule 59; Proposed New Rule Concerning Rulings by Magistrate
Judges as Counterpart to Rule of Civil Procedure 72; Status of
Proposal to Permit Magistrate Judges to Take Guilty Pleas(Memo).

RULES AND PROJECTS PENDING BEFORE CONGRESS, STANDING
COMMITTEE, JUDICIAL CONFERENCE, AND OTHER ADVISORY
COMMITTEES.

A. Status Report on Legislation Affecting Federal Rules of Criminal
Procedure.

1. Rule 6. The Grand Jury.

2. Rule 46. Release from Custody; Supervising Detention.

B. Other Matters

DESIGNATION OF TIMES AND PLACES FOR FUTURE MEETINGS
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

SUBCOMMITTEES

Subcommittee on Attorney Conduct
Professor Daniel R. Coquillette (Standing)
Judge Thomas W. Thrash, Jr. (Standing)
Charles J. Cooper, Esquire (Standing)
Judge Samuel A. Alito, Jr. (Appellate)
Professor Patrick J. Schiltz (Appellate)
Judge Robert W. Gettleman (Bankruptcy)
Professor Jeffrey W. Morris (Bankruptcy)
Judge Lee H. Rosenthal (Civil) »
Professor Myles V. Lynk (Civil)

Judge Paul L. Friedman (Criminal)
Robert B. Fiske, Jr., Esquire (Criminal)
Professor Daniel J. Capra (Evidence)

Judge Ewing Werlein (Federal/State liaison)

Judge John W. Lungstrum (CACM liaison)

Subcommittee on Technology

Judge Sidney A. Fitzwater, Chair

Judge Thomas W. Thrash, Jr. (Standing)
Mark R. Kravitz, Esquire (Standing)
Sanford Svetcov, Esquire (Appellate)
Judge Thomas S. Zilly (Bankruptcy)
Professor Myles V. Lynk (Civil)

Judge Reta M. Strubhar (Criminal)
Committee Reporters, Consultants

Subcommittee on Style

Judge J. Garvan Murtha, Chair

Judge Anthony J. Scirica (ex officio)
Judge Thomas W. Thrash, Jr.

Dean Mary Kay Kane

Professor R. Joseph Kimble, Consultant
Joseph F. Spaniol, Jr., Esquire, Consultant
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MINUTES (DRAFT)
of
THE ADVISORY COMMITTEE
on
FEDERAL RULES OF CRIMINAL PROCEDURE

September 26-27, 2002
Cape Elizabeth, Maine

The Advisory Committee on the Federal Rules of Criminal Procedure met at Cape
Elizabeth, Maine on September 26 and 27, 2002. These minutes reflect the discussion
and actions taken at that meeting.

L CALL TO ORDER & ANNOUNCEMENTS

Judge Carnes, Chair of the Committee, called the meeting to order at 8:30 a.m. on
Thursday, September 26, 2002. The following persons were present for all or a part of
the Committee's meeting:

Hon. Edward E. Carnes, Chair

Hon. John M. Roll

Hon. Susan C. Bucklew

Hon. David G. Trager

Hon. Harvey Bartle III

Hon. Tommy E. Miller

Prof. Nancy J. King

Mr. Robert B. Fiske, Esq.

Mr. Donald J. Goldberg, Esq.’

Mr. Lucien B. Campbell

Mr. Eric Jaso, designate of the Asst. Attorney General for the Criminal
Division, Department of Justice

Prof. David A. Schlueter, Reporter

Also present at the meeting were: Hon. A. Wallace Tashima, member of the
Standing Committee and laison to the Criminal Rules Committee; Professor Daniel
Coquillette, Reporter to the Standing Committee; Mr. Peter McCabe and Mr. James
Ishida of the Administrative Office of the United States Courts, Mr. John Rabiej Chief of
the Rules Committee Support Office of the Administrative Office of the United States
Courts; Ms. Laurel Hooper, of the Federal Judicial Center; and Mr. Jonathan Wroblewski
from the Department of Justice.

Judge Carnes welcomed Mr. Eric Jaso to the Committee, as the designated
representative of the Assistant Attorney General for the Criminal Division of the
Department of Justice.




September 2002 Minutes 2
Advisory Committee on Criminal Rules

IL APPROVAL OF MINUTES

Judge Roll moved that the minutes of the Committee's meeting in Washington,
DC. in Apnl 2002 be approved. . The motion was, seconded by Judge Miller and
following minor corrections to the Mmutes carned by a unanimous vote.

. RULES PENDING BEFORE THE CONGRESS

Professor Schlueter informed the Committee that the package of Style
amendments to Rules 1-60, the proposed substantive amendments to Rules 5, 10, 12.2,
12.4, 30, and 35; and the more recently proposed amendments to Rules 6 and 41, were
pending before Congress. He noted that if Congress makes no changes to the Rules, they
would be effective December 1, 2002. He stated that language missing from Rule. 16,
concerning reciprocal dlscovery of certain expert testimony, would hopefully be re-
inserted into Rule 16 through pending legislation. He explained that the language had
been added to Rule 16 in 1997, shortly before the style consultants worked up their first
draft of the restyled rules; because the new language had not been in thelr working draft,
the language was inadvertently deleted from later drafts and the final product

IV. RULES PUBLISHED FOR PUBLIC COMMENT'
RULE 41 AND THE HABEAS RULES ‘

Professor Schlueter informed the Committee that in June the Standing Committee
had approved the Committee’s recommendation that Rule 41 (trackmg—dewce warrants)
and the restyled habeas rules be pubhshed for public comment He added ‘that the
proposed amendments had been published in August and that\ the deadline for public
comments was February 15, 2003, and that a public hearmg 1s currently scheduled for
January 31, 2003 in Atlanta, Georgia.

V. PENDING PROPOSED AMENDMENTS TO RULES
A. Rule 12.2, Sanctwns for Failure to Discovery Provns:ons

The Reporter noted that Mr. Pauiey had written to the Committee in July 2001
suggesting that the revised Rule 12.2, currently pending before the Supreme Court, was
missing a sanction provxs:on for those cases where the defense fails to disclose the results
of a mental examination conducted by the defense expert. The issue had been discussed
briefly at the April 2002 meeting and Judge Cames had asked him to draft language for
the Committee’s consideration.
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September 2002 Minutes 3
Advisory Committee on Criminal Rules

The Committee discussed the proposed language and noted that the suggested
language might be overbroad, which in turn raised the question whether the current
sanction provisions are also overbroad. Following additional discussion, Judge Carnes
appointed a subcommittee consisting of Mr. Campbell and Mr. Jaso to work with the-
Reporter in drafting alternative language that could be considered by the Committee at its
Spring 2003 meeting. There was also some discussion about whether the Committee
Note for that amendment should address the issue of granting a continuance in order to
provide for review of reports compiled under the Rule.

B. Rules 29, 33, and 34; Proposed Amendments re Rulings by Court

Judge Carnes noted that published agenda for the meeting included continued
discussion of proposed amendments to Rules 29, 33, and 34. In the absence of Judge
Friedman, however, he indicated that those proposals would carried over until the Spring
2003 meeting.

C. . Rule 32. Victim Allocution

Judge Miller raised the question about whether Rule 32 should be amended to
provide for victim allocution in felony cases not involving violence or sexual abuse. He
pointed out that a recent law review article by Professor Joyce W. Barnard in 77 Notre
Dame L. Rev. 1 (2001) made a good case for expanding the right of victims to be heard
during sentencing. Judge Bucklew responded that victims in economic crimes generally
wish to be heard and that she normally permits them to address the court. Judges Trager
and Bartle agreed with that view. Mr. Goldberg noted, however, that he is aware of
judges who do not permit victims of non-vmlent crimes to address the court.

The Reporter provided some hxstoncal background on the current provision in
Rule 32, noting that Congress had added it in 1994. Mr. Campbell believed that the
author of the article had not made a case for those situations where the judge denies a
victim the right to allocution and that the article seems to broaden the purposes of Rule
32 itself; for example, to permit victims to regain their sense of dignity. Mr. Fiske stated
that the issue should be left to individual judges. Professor King agreed with Mr.
Campbell’s assessment of the proposal and 'was reluctant to draft a “must” requirement
into the rule, for fear of generating litigation in those cases where the judge, for a variety
of reasons, decides to limit allocution.

Following additional comments, Mr. Fiske moved to amend Rule 32 to expand
victim allocution to non-violent and non-sexual abuse felonies. Judge Miller seconded
the motion, which carried by a vote of 8 to 2. The Reporter was asked to draft the
proposed language for consideration at the Committee’s meeting in Spring 2003.

Mr. Jaso noted that the Sentencing Commission was in the process of reviewing
the issue of how to best handle those cases involving a large number of victims.
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D. Rule 32.1; Right of Allocution

Judge Carnes stated that in March 2002, he had tEnrovided the Committee with a
copy of United States v. Frazier, 283 F.3d 1242. (11" Cir, 2002), where the court
observed that' there is no explicit provision in Rule 32.1 for the defendant’s right to
allocution; he pointed out that the court had recommended that the Advisory Committee
might wish to address that issue. At the Apnl 2002 meeting, the Committee had voted
12-0 to amend Rule 32.1. In response to that vote, the Reporter had drafted prOposed
language, that would add a new Paragraph (E) in Subdivision (b)(2).

The Reporter observed that although the Committee had . addressed only the
question of allocution rights at revocation hearings, a similar provision might be
appropriate at proceedings to modify a sentence; The Committee agreed with that view
and suggested that there were several poss1b1e alternatlves first, to blend Rule 32.1(b)
and (c) together second, to simply add language in existing (c)(1) that would parallel
new language in Rule 32.1(b)(2)(E); or third, cross-reference the rights listed in (b)(2).
Judge Carnes asked the Reporter to work up an additional draﬂ and present it to the
Committee at its Sprmg 2003 meetmg ‘

E. Rule 35; Definition of Sentencmg

The Reporter provided a brief hlstory of the pending amendment to Rule 35.
Although the restyled Rule 35 had been approved by the Supreme Court and forwarded to
Congress, the Advisory Committee believed it important to move forward with another
amendment to Rule 35 that would more clearly spell out the starting point for the 7-day
period for correcting a clear error in the sentence. Thus, the proposed new Rule 35(a),
published for comment in 2001, includes a. definition of “senitencing”—only for purposes
of Rule 35. In response to that pubhshed amendment, the Committee had received seven
written comments, which were mixed." The‘Department of Justice, the Federal Bar
Association, the Committee on the’ U S.' Coutts of the State Bar of Michigan, and the
NACDL opposed the amendment.: On \the other ‘hand, the State Bar of California
Committee on Federal Courts, the Federal Maglstrate Judges Assn and Judge David

I

Lawson endorsed the amendment.: .~ .+

He pointed out that, as reﬂected in the comment \submitted by the Department of
Justice, the Circuits are split on the question of what the term “sentencing” means in
relation to the 7-day rule in Rule 35. The majority view (six circuits) is that the 7-day
period is triggered by the oral pronouncement of the sentence. The minority view (one
circuit), and the one adopted in the proposed amendment, is that the period commences
with the entry of the judgment. He noted that the Committee had opted for the latter
position in order to make the rule more consistent with Appellate Rule 4 and any other
rules that mlght specify when the nght to appeal is tnggered
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The Reporter continued by noting that at the April 2002 meeting a motion to
adopt the minority position and substitute the term “entry of judgment” throughout the
rule had failed by a vote of 4 to 6. But a motion to revise the amended rule by dropping
the definitional provision in proposed Rule 35(a) and use the term “oral announcement”
throughout the rule, passed by a vote of 6 to 4. At that meeting the Reporter responded
that he would make the necessary changes in the Rule and the Committee Note and
circulate the draft for the Committee’s consideration. However, after attempting to
implement the Committee’s vote, it became apparent that simply substituting the term
“oral announcement of the sentence” throughout the rule would be very awkward.

The Committee again briefly discussed the problems of drafting the amendment
and reaffirmed its desire to adopt the view held by six circuits that any changes to the
sentence must be made within 7 days of the oral announcement of the sentence. Judge
Roll moved that the proposed amendment be altered to include a definitional provision
that would indicate that for purposes of Rule 35, the term “sentencing” means- “oral
announcement of the sentence.” That motion carried by a vote of 7 to 2, with one
abstention. ' ‘

F. Proposed Rule Addressing Review of Magistrate Judges’ Decisions

1. Requirement for Moving Party to Object to Magistrate
Judge’s Rulings in Order to Preserve Issue for Review

Judge Miller provided a brief history of the proposed new rule that would address
the issue of review of magistrate judge decisions: Judge Tashima had originally proposed
that the Committee consider adding a new rule to the Rules of Criminal Procedure that
would parallel Rule of Civil Procedure 72(a). The Civil Rule addresses what counsel
must do to preserve an issue for appeal from a magistrate judge’s rulings on
nondispositive, pretrial matters. The issue had been raised in United States v. Abonce-
Barerra, 257 F.3d 959, 969 (9" Cir. 2001) (court noted absence of such a rule and
concluded that in criminal cases, unlike civil cases, a defendant is not required to appeal a
magistrate judge’s decision to the district judge in order to preserve the matter for
appeal). At its April 2002 meeting, the Committee had voted 11 to 1 to consider the issue
further. In response to that vote, Judges Miller and Roll had been asked to draft
appropriate language for the Committee’s consideration.

In a memo on the subject, Judges Miller and Roll, had recommended that the
proposed language be placed in a new Rule 12(i).

Judge Miller explained that the draft distinguished between rulings on dispositive
and non-dispositive matters. Judge Carnes raised the question about the status of the
proposed revisions to Civil Rule 72; Judge Trager thought it best not to wait on any
potential revisions to that rule. Following a brief discussion on the question of whether a
magistrate judge’s rulings on Batson would be considered non-dispositive or dispositive,
Judge Roll commented that he believed that there seemed to be no statutory impediment

R T
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to drafting a rule and that the Committee should proceed with proposing language for
public comment.

Mr. Campbell observed that the cure of drafting a rule could be drastic and costly.
He expressed concern about whether a rule could adequately address all of the issues and
that the practice varies greatly fmm district to district and from judge to judge. He added
that depending on how the rule was drafted, a District Court might have to rule on an
issue twice. .. Judge Mnller responded that. less than 5%, of motions .are challenged on
appeal in c1v11 cases. The Committee also. brleﬂy discussed. potentlal problems with
placement of the rule.

Judge Roll moved that the Committee approve a rule that would specify that in
order to preserve a magistrate judge’s ruling on a nondispositive matter, an objection to
that ruling would be required, and that the rule specify the procedure for filing an
objection. Mr Goldberg seconded the motlon, whmh passed by a vote of 9to 1.

Following additional bnef dnscussmn, Judge Miller moved that the Committee
approve a similar rule for addressing dlsposmve matters. Mr. Fiske seconded the motion,
which carried by a vote of 10 to 0.

The Committee discussed possible style changes to the language proposed by
Judges Miller and Roll and also decided to include language from Rule 30(d), addressing
reviewability of objections not raised.

2. Authority of Magistrate Judges to Take Felony Guilty Pleas

Judge Miller stated that the proposed draft of the new magistrate’s rule included
explicit recognition of the ability of magistrate judges to take guilty pleas in felony cases
—a matter of some controversy. He noted that in 46 Districts, taking guilty pleas in
felony cases is significant part of a magistrate judge’s duties. Judge Roll added that the
Circuits are not uniform in their approach to the ability of magistrate judges to take guilty
pleas. The ma]onty view, he said, is that if the magistrate judge takes a change of plea,
the magistrate is required to prepare a report and:recommendation only if the defendant
objects. In that case, the district judge conducts.a de novo review; that is similar he said,
to a magistrate judge’s disposition of a matter following an adversanal—type heanng ona
dispositive motion or matter. In contrast, the Ninth Circuit requlres de novo review in
every case. Judges Miller and Roll noted that over the years the various Committees of
the Judicial Conference had taken different positions on the issue. In a response to a
question from Judge Carnes, Judge Roll mdlcated that the percentage of cases where
there is an objection is very small.- ; :

Judge Tashlma observed that because there is 1o specific statutory authorization
for magistrate judges. taking felony: guilty pleas, there may be a real issue of whether a
rule could authorize that practice.. He stated, however, that an argument could be made
that under the -catchall provision!in § 636, a magistrate judge would probably be
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authorized to take such pleas. Several members commented that if the Committee were
to draft a rule, it would be important that the Committee Note address the possible
interplay between conditional pleas and filing objections to the magistrate judge’s actions
in taking the plea. Several members noted that the rule could affect literally thousands of
cases, considering the volume of felony guilty pleas being heard by magistrate judges.

Judge Bartle commented that the Ninth Circuit may be taking a position on
substantive law regarding the ability of a magistrate judge to take a felony guilty plea; he
added that he was not sure what the Third Circuit’s position would be on the issue. He
was concerned in general with the issue of whether the Committee might be exceeding its
authority. Professor Coquillette pointed out that on the merits, the idea of including
reference in the rule to the ability of a magistrate to take a felony guilty plea was
worthwhile. Nonetheless, it seemed clear to him that the Supreme Court would review
the constitutionality issue before forwarding any amendment to Congress Thus, he noted,
the Committee should be prepared for a constltutlonal attack

Judge Bucklew stated that in her practice the magistrate obtains the defendant’s
waiver, takes the plea, and prepares a report and recommendation which is forwarded to
the district judge. If no objection is made, the judge accepts the plea. In three of four
years of using that practice, there had not been any obJecnons

Mr. Campbell observed that he had not detected any pressure in either direction,
either to waive or not waive the right to plead guilty before a district judge. Mr. Jaso
indicated that the position of the Department of Justice would be that the defendant’s
consent would avoid the constitutional question. Judge Miller responded that he had
provided a draft to the Magistrate Judges division and that they had suggested including a
specific provision on waiver. He added that the only objection had come from magistrate
judges in the Tenth Circuit, which recommeﬁded leavmg out any language regarding
guilty pleas.

- Mr. Goldberg commented that although there seemed to be a clear trend to
permitting magistrate judges to take felony guilty pleas, from the defense standpoint he
could not imagine not wanting to see the judge who would do the sentencing. He also
questioned whether a defendant could ever truly consent to letting a magistrate judge take
the plea. In that regard, several members of the Committee commented on whether
including a period for filing any objections would protect a defendant who had a change
of heart about letting the magistrate judge take the plea.

Judge Cames noted that there were some potential issues regarding the
jurisdiction of the Committee to draft the rule. He added that if the Committee were
inclined to address the topic of guilty pleas in the proposed “magistrate’s rule,” the matter
would be forwarded to the Committee on the Admlmstratlon of the Magistrate Judges
System for its comments and suggestions.
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Following additional discussion, Judge Trager moved that the Committee include
a specific reference to the ability of magistrate judges to take felony guilty pleas. Mr.
Jaso seconded the motion, which carried by a vote of 9 to 1.

VL OTHER RULES AND PROJECTS PENDING BEFORE
ADVISORY COMMITTEES, STANDING COMMITTEE
AND JUDICIAL CONFERENCE

A. Congresslonal Cons1deratlon~ of an Amendment to Rule 46.

Mr. Rabiej brleﬂy reported that Congress was conmdenng an amendment to Rule
46, urged by bail bondsmen that would potentially limit the ability of judges to send
conditions for release, other than for fallure to appear in court. That i issue, he explained
by had been raised before andthe Com:mttee had \presented its view. through former
chair, Judge Davis, who had asked Congress to defer to the Rules Enabling Act process.
The Committee, in turn, had rejected any suoh hnntatlon in the rule itself. Mr. Rabiej
added that the bail bondsmen. were; congerned; that ,1£ left. mtact Rule 46 rmght serve as
the basis for similar treatment in state practlce

Judge Carnes indicated that he “would testify on the matter and back the
Committee’s version of the Rule. Following additional discussion, there was a consensus
that the Committee would not present any alternative language or position to Congress.

B.  Civil Rules Style Project; ‘Experiencesﬂ with Criminal Rules

Judge Carnes informed the Committee that the Civil Rules Committee was
proceeding with its restyling of all of the civil rules and that they had asked for comments
and suggestions from the Criminal Rules Committee, based on its experiences in
restyling the criminal rules. During the ensuing discussion, the members made the
following summarized suggestions and comments:

e Be mindful of continuity issues, which are cﬁtical Someone should insure that
the approach in rules. restyled early in the process are carried forward to later

rules.

e Make decisions and stick Wlth those demstons rather than constantly changmg
positions.

. Develop a Committee “style book™ that reﬂects Committee decisions made early
in the process;

e The Department of Justice representative provnded helpful continuity;
Decide whether the proposed change is substantive or stylistic in nature;
o Prepare written history or record of changes’ ‘made to rules throughout the process,
in order to better track language that was either deleted or included, ‘ :
e It was helpful to use subcommittees to do the initial reviews of the drafs;
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‘ e It was helpful to use the computer during the Committee meetings to make the
- changes to the various drafts; that process permitted all of the participants to
_— - follow the suggested changes;
] o It was important to permit the subject matter experts to take the lead in discussing
- amendments to the rules;
e e It was frustrating to deal with last-minute changes to the rules; the Committee
- should consider adopting “drop-dead” deadlines for phases of projects;

e Encourage the Chief Justice to extend terms of members involved in the project in

F“““* an attempt to provide continuity during the project; and
- e Overall, restyling the Criminal Rules was a very worthwhile project and a very
satisfying work product.
- Judge Carnes stated that he and the Reporter would pass those comments along to
the Civil Rules Committee.
VIL DESIGNATION OF TIME AND PLACE OF NEXT MEETING
[: The Committee tentatively agreed to hold its next meeting in April 2003, at a
location to be determined, depending on availability of accommodations.
L Respectfully submitted
r
| —
David A. Schlueter
E Professor of Law
Reporter, Criminal Rules
[_ Committee
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CRIMINAL RULES DOCKET

BemIC

ADVISORY COMMITTEE ON CRIMINAL RULES

Fm‘(

L—The docket sets forth suggested changes 1o the Federal Rules of Criminal Procedure considered by the Advisory
Committee since 1991. The suggestions are set forth in order by (1) criminal rule number, or (2) where there is no rule

1wmber, or several rules may be affected — alphabetically by subject matter.

Rule 4
Clarify the ability of judges to issue warrants
via facsimile transmission

0i-CR-A
Magistrate Judge Bernard Zimmerman
1/29/01

1/61 - Referred to chair and reporter
PENDING FURTHER ACTION

S N N N

Rule 6 , 01-CR-B 3/01 - Referred to chair and reporter
Allow grand jury witness to be accompanied | Robert D. Evans, Director, American PENDING FURTHER ACTION
by counsel (see Ruie 6(d) below) Bar Association
3/2/01
=il Rule 7(b} 00-CR-B 5/00 - Referred to chair and reporter
[ Effect of tardy indictment Congressional constituent PENDING FURTHER ACTION
— 3/21/00
== Rule 16 Judge B. Waugh Crigler 10/94 - Commitiee considered
i | Guilty plea at an arraignment 10/94 DEFERRED INDEFINITELY
Rule 11 01-CR-C 4/01 - Referred to reporter & chair

Advise non-U.S. citizen defendant of
potential collateral consequences when

Richard J. Douglas, Esq., Senate
Committee on Foreign Relations

PENDING FURTHER ACTION

LT

results of mental examination

accepting guilty plea 4/3/01

Ruie 11 02-CR-C 6/02 - Referred to reporter & chair
To expressly inquire prior to trial whether Judge David D. Dowd, Jr. PENDING FURTHER ACTION
prosecution’s proposed guilty plea agreement | 5/20/02 ’

was communicated to defendant

Rule 12.2(d) Roger Pauley 4/02 - Committee considered
Sanction for defendant’s failure to disclose 7/5/01 9/02 - Committee considered

PENDING FURTHER ACTION

SN O O I O I
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Pending legislation reactivated issue in

| 1997/98.

12/92 - Published for public comment

4/93 - Committee considered.

6/93 - Standing Committee approved

9/93 - Judicial Conference approved

4/94 - Supreme Court approved -

12/94 - Effective

COMPLETED

10/97 - Commitiee indicated that it was not

_ opposed to addressing the legisiation.

Committee resolved to maintain
Subcommittee to monitor/respond to
the legisiation.

PENDING FURTHER ACTION

4;/’
S R

Rule 16(a) and (b) 99-CR-D 2/92 - Committee considered A
Disclosure of witness names and statements William R. Wilson, Jr., Esq. 10/92 - Committee considered i
before trial ~ ’ 2/92 & 5/18/99 4/93 - Committee deferred action until 10/93 by
‘ 10/93 - Committee considered
4/94 - Committee considered and approved ||
for amendment L
6/94 - Standing Commitiee approved for
publication L
,9/94 - Published for public comment -
4/95 - Committee considered and approved “jf *
7/95 - Standing Committee approved
9/95 - Judicial' Conference declined to take \ﬁ "]
action n
COMPLETED 1
5/99 - Referred to chair and reporter -
PENDING FURTHER ACTION } _]
Rule 23(a) 00-CR-D 11/00 - Referred to chair and reporter N
Address the issue of when a jury trial is Jeremy A. Bell PENDING FURTHER ACTION j ]
1 authorized 11/66 ' i
Rule 29 02-CR-B 4/02 - Sent directly to chair and reporter 3
|| Extension of time for filing motion Judge Paul L. Friedman 4/02 - Committee considered y
) 3/02 9/02 - Commitiee deferred consideration
until 4/03 meeting T
PENDING FURTHER ACTION }
Rule 32 Judge Hodges 10/92 - Standing Committee approved for
Victim allocution at sentencing 1 Prior to 4/92 publication -

-
R |

:
;A‘j
So—

S

B

f
L

Rule 32(c)(3)E)
Provide for victim allocution in all felony
cases

Professor Jayne Barnard

8/02 - Referred to chair and reporter
9/02 - Commmittee considered
PENDING FURTHER ACTION

Rule 32(¢}(5)
Clerk required to file notice of appeal

00-CR-A

Gino J. Agnelio

Clerk of Court, 7" Circuit
4/11/00 '

3/06 - Sent directly to chair
5/00 - Referred to reporter
PENDING FURTHER ACTION

g
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EW Ruie 32.1(@)(5)(B)(i) 03-CR-B 3/03 - Referred to reporter and chair
Eliminate requirement that the government Judge Wm. F. Sanderson, Jr. PENDING FURTHER ACTION
produce certified copies of the judgment, 2/24/03 -

thwarrant, and warrant application

Rule 32.1 Pending litigation 10/97 - Commitiee indicated that it did not

Pending victims rights/allocution litigation 1997/98 ' take a position on the litigation and
il resolved to maintain Subcommittee to
L ‘ monitor litigation ‘
H PENDING FORTHER ACTION
i v
E ‘Rule 32.1 02-CR-D 3/02 - Referred to chair and reporter g
Right of allocution before sentencing at U.S. v. Frazier 4/02 - Commitiee considered
revocation hearing 2/25/02 ) 9/02 - Committee considered
e PENDING FURTHER ACTION
Rule 33 02-CR-B 4/02 - Sent directly to chair and reporter
Extension of time w0 file motion for new trial | Judge Paui L. Friedman 4/02 - Committee considered
3/62 9/02 - Committee deferred consideration
until 4/03 meeting
PENDING FURTHER ACTION
Em Rule 34 02-CR-B 4/02 - Sent directly to chair and reporter
w=sy Extension of time to file motion Judge Paul L. Friedman 4/62 - Committee considered
3/02 9/02 - Committee deferred consideration
Fo untii 4/03 meeting
[ PENDING FURTHER ACTION
Rule 35 - 01-CR-B 3/01 - Referred to chair and reporter
E Allow defendants to move for reduction of Robert D. Evans, American Bar PENDING FURTHER ACTION
sentence ‘ Association
3/2/01
~
bl Rule 40(a) 03-CR-A 1/03 - Referred to chair and reporter
Authorize magistrate judge to set new Magistrate Judge Robert B. Collings PENDING FURTHER ACTION
™1 conditions of release 1/03
E'm Rute 41(c)(2)}D) Judge Dowd 4/98 - Committee deferred until study reveals
Recording of oral search warrant 2/98 need for change -
E DEFERRED INDEFINITELY
Ruie 57 Standing Commitiee Meeting 4/98 - Committee considered and deferred
r==1| Uniform effective date for local rules 12/97 : action
- 4 DEFERRED INDEFINITELY
L,, Appeal from a magistrate judge’s U.S. v. Abonce-Barerra 4/02 - Committee considered
nondispositive, pretrial order 7/20/01 ‘ 9/02 - Committee approved proposed
amendment
Em PENDING FURTHER ACTION
e
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97-CR-F

8/97 -

Referred to chair and reporter T

Habeas Corpus Rule 8(c). ]
Correct apparent mistakes in Rules - Judge Peter Dorsey 10/97 - - Referred to Subcommittee -
‘Governing Section 2254 Cases and Section 7/9/97 4/98 - Committee considered A
2255 Proceedings 10/98 - Committee considered C el
’ ‘ 4/00 - Committee considered and approved |
: for publication b
) 6/00 - Standing Committee approved for ﬂ
1 publication [
8/00 - Published for public comment .W.,
4/01 - Committee deferred pending further E
: study A
4/02 - Committee considered and approved | W‘r:“
? for publication b
6/02 - Standing Committee approved for J;
publication N
8/02 - Published for public comment L
PENDING FURTHER ACTION !
‘! Mode! form for motions under 28 U.S.C. § | 00-CR-C 8/00 - Referred to chair and reporter ‘—‘”'FL
't 2255 Robert L. Byer, Esq. & DavidR. Fine, | 4/02 - Committee approved L
‘ Esq. 6/02 - Standing Committee approved for
8/11/00 publication
8/02 - Published for public comment
PENDING FURTHER ACTION i
|| Restyle Habeas Cerpus Rules 10/00 - Committee considered ; .
: 1/01 - Standing Committee authorizes restylel, !
‘ project to proceed “
4/02 - Committee approved for publication
i 6/02 - Standing Committee approved for
] publication
8/02 - Published for public comment
PENDING FURTHER ACTION
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Supreme Qonrt of the Hnited States
Washington, B. (. 20543

CHAMBERS OF

THE CHIEF JUSTICE

April 29, 2002

Honorable J. Dennis Hastert
Speaker of the House of Representatives
Washington, D.C. 20515

Dear Mr. Speaker:

By direction of the Supreme Court of the United States, I have the honor to
submit to the Congress the amendments to the Federal Rules of Criminal
Procedure that have been adopted by the Supreme Court of the United States
pursuant to Section 2072 of Title 28, United States Code.

Accompanying these rules are excerpts from the report of the Judicial
Conference of the United States containing the Committee Notes submitted to
the Court for its consideration pursuant to Section 331 of Title 28, United States
Code. The Court did not approve the addition of a new Rule 26(b) as proposed by
the Judicial Conference. Justice Breyer has issued a dissenting statement, in
which Justice O'Connor joins. Justice Scalia has issued a separate statement.

Sincerely,




APR 29 200

SUPREME COURT OF THE UNITED STATES

ORDERED:

1. That the Federal Rules of Criminal Procedure be, and they hereby are,
amended by including therein amendments to Criminal Rules 1 through 60.

[See infra., pp. ]

2. That the foregoing amendments to the Federal Rules of Criminal
Procedure shall take effect on December 1, 2002, and shall govern in all proceedings
in criminal cases thereafter commenced and, insofar as just and practicable, all
proceedings then pending.

3. That THE CHIEF JUSTICE be, and hereby is, authorized to transmit to
the Congress the foregoing amendments to the Federal Rules of Criminal Procedure
in accordance With the provisions of Section 2072 of Title 28, United States Code.
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter

RE: Comments on Proposed Amendments to Rule 41
DATE: March 29, 2003

In June 2002, the Staﬁding Committee approved for publication the Committee’s
proposed amendments to Rule 41 that address, inter alia, tracking-device warrants. The
comment period ended on February 15, 2003.

Attached are: (1) a copy of the published Rule and accompanying Committee
Note and (2) a summary of the written comments sent to the Committee. Although the
comments are generally supportive of the amendments, several commentators have
submitted proposed substantive changes.

The Rule 41 Subcommittee is in the process of reviewing the comments and
deciding whether to propose any additional changes. If so, they may prepare and

circulate a separate memo.

This item is on the agenda for the April meeting.
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE’
Rule 41. Search and Seizure”
(a) Scope and Definitions.
* %k %k Xk %
(2) Definitions. The following definitions apply under

this rule:

% % %k % 3%

(D) "Domestic terrorism" and "international

terrorism" have the meanings set outin 18

US.C. §2331.

(E)  !"Tracking device" has the meaning set out

in 18 U.S.C. §3117(b).

* New material is underlined; matter to be omitted is lined through.

** Text of rule based on amendments that take effect on December
1, 2002, unless Congress takes action otherwise.

20
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FEDERAL RULES OF CRIMINAL PROCEDURE

(b) Authority to Issue a Warrant. At the request of .a
federal law enforcement officer or an attorney for the
government:

(1) a magistrate judge with authority in the district —
or if none is reasonably available, a judge of a state
court of record in the district — has authority to
issue a warrant to search for and seize a person or

-property located within the district;

(2) amagistrate judge with authority in the district has
authority to issue a warrant for a person or
property outside the district if the person or
property is located within the district when the
warrant is issued but might move or be moved
outside the district before the warrant is executed;

- and
(3) a magistrate judge — in an investigation of

domestic terrorism or international terrorism tas
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FEDERAL RULES OF CRIMINAL PROCEDURE 3
authority in any district in which activities related
to the terrorism may have occurred, may issue a
warrant for a person or property. within or outside
that district:; and

(4) a magistrate judge with authority in the district

may issue a warrant to install within the district a

tracking device, to use a tracking device, or both:

the warrant may authorize use of the device to

track the movement of a person or property

located within the district, outside the district, or

both.
ok ok K K
(d) Obtaining a Warrant.
(1) Probabk—Ga—use In General. After receiving an
affidavit or other information, a magistrate judge

— or if authorized by Rule 41(b). er a judge of a

22
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52
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58
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60

61

FEDERAL RULES OF CRIMINAL PROCEDURE

state court of record — must issue the warrant if

there is probable cause to search for and seize a

person or property or to install or use a tracking

device under Rute4ic).

ook ok ok %k 3k

(e) Issuing the Warrant.

(1) In General. The magistrate judge or a judge of a

state court of record must issue the warrant to an

officer authorized to execute it.

' (2) Contents of the Warrant.

(A)

Warrant to Search for and Seize a Person

or Property. Except for a tracking-device

warrant, F-the warrant must identify the

person or property to be searched,
identify any person or property to ‘be
seized, and designate the magistrate

judge to whom it must be returned. The

23
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FEDERAL RULES OF CRIMINAL PROCEDURE 5

warrant must command the officer to:
A)()) execute the warrant within a specified
time no longer than 10 days;
B)(i1) execute the warrant during the
daytime, unless the judge for good
cause expressly authorizes execution at

another time; and

€€)(ii)) return the warrant to the magistrate

(B)

judge designated in the warrant.

Warrant for a Tracking Device. A

tracking-device warrant must identify the

person or property to be tracked.

designate the magistrate judge to whom it

must be returned, and specifv the length of

time that the device may be used. The time

must not exceed 45 days from the date the

warrant was issued. The court may. for

24
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good cause. grant one or more extensions

of no more than 45 days each. The warrant

must command the officer to:

(1) complete any installation authorized by

the warrant within a specified time no

- longer than 10 calendar days;

(ii) perform any installation authorized by

the warrant during the daytime, unless

the judge for good cause expressly

authorizes installation at another time;

and

(i1i) return the warrant to the magistrate

judge designated in the warrant.

(3) Warrant by Telephonic or Other Means.

%k % %k % %
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FEDERAL RULES OF CRIMINAL PROCEDURE 7

() Executing and Returning the Warrant.

(1) Warrant to Search for and Seize a Person or

Property.
D(A) Noting the Time. The officer executing

the warrant must enter on rtsface_it the
exact date and time it ts was executed.
)(B) Inventory. An officer present during the
execution of the warrant must prepare and -
verify an inventory of any property seized.
The officer must do sc; in the presence of
another officer and the person from whom,
or from whose premises, the property was
taken. If either one is not present, the
officer must prepare and vernfy the
inventory in the presence of at least one

other credible person.
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)(C) Receipt. The officer executing the warrant

must—{A) give a copy of the warrant and
a receipt for the property taken to the
person from whom, or from whose
premises, the property was taken; or (B)
must leave a copy of the warrant and
receipt at the place where the officer took

the property.

(D) Return.. The officer executing the warrant

must promptly return it — together with

the copy of the inventory — to the

magistrate judge designated on the

warrant. The judge must, on request, give

a copy of the inventory to the person from

whom, or from whose premises, the

property was taken and to the applicant for

the warrant.
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7(;) Warrant for a Tracking Device.

(A)

Noting the Time. The officer executing a

(B)

tracking-device warrant must enter on it

the date and time the device was installed

and the period during which it was used.

(€)

Return. Within 10 calendar days after the

use of the tracking device has ended, the

officer executing the warrant must return

it to the magistrate judee designated in the

warrant.

Service. Within 10 calendar days after the

use of the tracking device has ended. the

officer executing a tracking-device warrant

must serve a copy of the warrant on the

~person  who was tracked or whose

property was tracked. Service may be

accomplished by delivering a copy to the

28
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person_who, or whose property, was

tracked. or by leaving a copy at the

person’s residence or usual place of abode

with someone of suitable age and

discretion who resides at that location and

by_mailing a copy to the person’s last

known address. Upon request of the

government, the magistrate judge may. on

one or more occasions, for good cause

extend the time to serve the warrant for a

reasonable period.

(3) Delayed Notice. Upon request of the government,

a magistrate judge — or if authorized by Rule

41(b). a judge of a state court of record — may

delay any notice required by this rule if the delay is

authorized by statute.

k %k % k %
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FEDERAL RULES OF CRIMINAL PROCEDURE 11
COMMITTEE NOTE

The amendments to Rule 41 address two 1Ssues: ﬁrst;
procedures for issuing tracking-device warrants and second, a
provision for delaying any notice required by the rule.

Amended Rule 41(a)(2) includes two new definitional
provisions. The first, in Rule 41(a)(2)(D), addresses the definitions of
"domestic terrorism" and "international terrorism," terms used in Rule
41(b)(2). The second, in Rule 41(a)(2)(E), addresses the definition of
"tracking device."

Amended Rule 41(b)(4) is a new provision, designed to
address the use of tracking devices. Such searches are recognized
both by statute, see 18 U.S.C. § 3117(b) and by caselaw, see, e.g.,
United States v. Karo, 468 U.S. 705 (1984); United States v. Knotts,
460 U.S. 276 (1983). Nonetheless, there is no procedural guidance
in current Rule 41 for those judicial officers who are asked to issue
tracking-device warrants. As with traditional search warrants for
persons or property, tracking-device warrants may implicate law
enforcement interests in multiple districts. Further, warrants may be
required to monitor tracking devices when they are used to monitor
persons or propérty in areas where there is a reasonable expectation
of privacy. See, e.g., United States v. Karq, supra (although no
probable cause was required to install beeper, officers’ monitoring of
its location in defendant’s home raised Fourth Amendment concerns).

The amendment provides that a magistrate judge may issue a
warrant, if he or she has the authority to do so in the district, to install
or use a tracking device, as that term is defined in 18 U.S.C.
§ 3117(b). The magistrate judge’s authority to allow installation of a
tracking device includes the authority to permit maintenance and
removal of the tracking device. The Committee did not intend by this

30
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amendment to expand or contract the definition of what might

constitute a tracking device. The amendment is based on the
understandmg that the device will assist officers only in tracking the
movements of a person or property. “The warrant may authorize
officers to'track the person or property within the district of issuance,
or outside the district.

Because the authorized tracking may involve more than one
district or state, the Committee believes that only federal judicial
officers should be authonzed to issue this type of warrant.” Even
where officers have no reason to believe initially that a person or
property will move outside the district of issuance, issuing a warrant
to authorize tracking both inside and outside the district avoids the

necessity of obtaining multlple warrants if the property or person later
crosses district or state hnes

The amendment reflects the view that if the officers intend to
install or use the device in a constitutionally protected area, they must
obtain judicial approval to do so. If, on the other hand, the officers
intend to install and use the device without implicating any Fourth
Amendment nghts there is no need to obtain the warrant. See, e.g.,
United States v. Knotts, supra, where the officers’ actions in installing
and following tracking dewce did not amount to a search under the
Fourth Amendment

Amended Rule 41(d) includes new language on tracking
devices. The tracking-device statute, 18 U.S.C. § 3117, does not
specify the standard an applicant must meet to install a tracking
device. The Supreme Court has acknowledged that the standard for
installation of a tracking device is unresolved, but has reserved ruling
on the issue until it is squarely presented by the facts of a case. See
United States v. Karo, 468 U.S. 705, 718 n. 5 (1984). The
amendment to Rule 41 does not resolve this issue or hold that such
warrants may issue only on a showing of probable cause. Instead, it
simply provides that if probable cause is shown, the magistrate judge
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FEDERAL RULES OF CRIMINAL PROCEDURE 13

must issue the warrant. And the warrant is only needed if the device
is installed (for example, in the trunk of the defendant’s car) or
monitored (for example, while the car is in the defendant’s garage) in
an area in which the person being monitored has a reasonable
expectation of privacy.

Amended Rule 41(e)(2)(B) is a new provision intended to
address the contents of tracking-device warrants. To avoid open-
ended monitoring of tracking devices, the revised rule requires the
magistrate judge to specify in the warrant the length of time for using
the device. Although the initial time stated in the warrant may not
exceed 45 days, extensions of time may be granted for good cause.
The rule further specifies that any installation of a tracking device
authorized by the warrant must be made within ten calendar days and,
unless otherwise provided, that any installation occur during daylight
hours.

Current Rule 41(f) has been completely revised to
accommodate new provisions dealing with tracking-device warrants.
First, current Rule 41(f)(1) has been revised to address execution and
delivery of warrants to search for and seize a person or property; no
substantive change has been made to that provision. New Rule
41(f)(2) addresses execution and delivery of tracking-device warrants.
That provision generally tracks the structure of revised Rule 41(f)(1),
with appropriate adjustments for the particular requirements of
tracking-device warrants. Under Rule 41(f)(2)(A) the officer must
note on the warrant the time the device was installed and the period

- during which the device was used. And under new Rule 41(f)(2)(B),

the officer must return the tracking-device warrant to the magistrate
judge designated in the warrant within 10 calendar days after use of
the device has ended.

Amended Rule 41(f)(2)(C) addresses the particular problems
of serving a copy of a tracking-device warrant on the person who has
been tracked, or whose property has been tracked. In the case of |
other warrants, current Rule 41 envisions that the subjects of the
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search typically know that they have been searched, usually within a
short period of time after the search has taken place. Tracking-device
warrants, on the other hand, are by their nature covert intrusions and
can be successfully used. only when the person being investigated is
unaware ‘that a tracking device is being used. ' The amendment
requires that the officer must serve a copy of the tracking-device
warrant on the person, within, 10 calendar days after the tracking has

- ended. That service may be \accemphshed by either personally serving

the person or by leavmg a'copy at the person’s residence or usual
abode and by sendmgismav co\py ‘by mail. The Rule also provides,
however, that the oﬂice may (for good cause) obtain the court’s
permission to delay further the delivery of the warrant. That might be
appropriate, for example where the owner of the tracked property is
undetermined, or Where thc officer establishes that the investigation
is ongoing and that dlsclosure of the warrant will: compromise that
investigation.

Use of a tracking device is to be distinguished from other
continuous monitoring or observations that are governed by statutory
provisions or caselaw. See Title III, Omnibus Crime Control and Safe
Streets Act of 1968, as amended by Title 1 of the 1968 Electronic
Communications Privacy Act, 18 U.S.C. §§ 2510-2520; United States
v. Biasucci, 786 F.2d 504 (2d Cir. 1986) (use of video camera),
United States v. Torres 751 F. 2d 875 (7th Cir. 1984) (television

- survelllance)

Finally, amended Rule 41(f)(3) is a new provision that permits
the government to request, and the magistrate judge to grant, a delay
in any notice required in Rule 41. The amendment is co-extensive with
18 U.S.C. § 3103a(b). That new provision, added as part of the
Uniting and Strengthening America by Providing Appropriate Tools
Required to Intercept and Obstruct Terrorism (USA PATRIOT) Act
0f 2001, authorizes a court to delay any notice requlred in conjunctlon
with the issuance of any search warrants.
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Comments 1
Rule 41. Search and Seizure
March 29, 2003

ADVISORY COMMITTEE ON

FEDERAL RULES OF CRIMINAL PROCEDURE
PROPOSED AMENDMENTS TO RULE 41

I SUMMARY OF COMMENTS

The Committee received seven written comments on Rule 41. The commentators
generally approved of the concept of including a reference to tracking-device warrants in
the rule. Several commentators, however, offered suggested language that they believed
would clarify several issues, including the definition of probable cause vis a vis tracking
device warrants, and language that would more closely parallel provisions in Title IIT of
the Omnibus Crime Control Act of 1968.
II. LIST OF COMMENTATORS: RULE 41
02-CR-003  Mr. Jack E. Horsley, Esq., Matoon, Illinois, October 25, 2002.
02-CR-007 Hon. Joel M4. Feldman, N.D. Ga,, Atlanta, Ga., December 2, 2002

02-CR-011  Hon. Dennis G. Green, U.S. Magistrate Judges’ Assn., Del Rio, Texas,
January 14,‘2003.

'02-CR-014 Mr. Kent S. Hofmeister, President, Federal Bar Association, Dallas,

Texas, February 14, 2003

02-CR-015  Mr. Saul Bercovitch, Staff Attorney, State Bar of California’s Committee
on Federal Courts, December 14, 2003 '

02-CR-019  Mr. Eric H. Jaso, Counselor to Asst. Attorney General, Department of
Justice, Washington, D.C., February 20, 2003

02-CR-021  Mr. William Genego and Peter Goldberger, National Ass’n of Criminal
Defense Lawyers, March 21, 2003

III. COMMENTS: RULE 41

Mr. Jack E. Horsley, Esq. (02-CR-003)

Matoon, Illinois
October 25, 2002.




Comments 2
Rule 41. Search and Seizure
March 29, 2003

Mr. Horsley believes that the proposed amendments concerning tracking-device
warrants should be adopted

Hon. Joel M. Feldman (02-CR-007)
United States District Court, N.D. Ga,
Atlanta, Georgia

December 2, 2002

Judge Feldman suggests that the Committee consider further amendments to Rule
41 regarding warrants used to obtain electromc records from providers of electronic
communications services. He attaches a written inquiry from one of colleagues pointing
out a nuriber of questions that are likely to arise in such cases.

Hon. Dennis G. Green (02-CR-011)

United States Magistrate Judge
President, Federal Magistrate Judges Assn.
Del Rio, Texas

January 14, 2003.

The Magistrate Judge’s Association generally supports the proposed amendments
to Rule 41. But the Association believes that either the rule itself or the committee note
should be changed to clarify whether a separate warrant is needed to enter
constitutionally protected property to install the device. The Association states that the
current rule and note are not clear on that pomt and believe that as written, unnecessary
litigation will resuit.

Mr. Kent S. H‘ofmeister*(()Z-CR-OM) |
President, Federal Bar Association

Dallas, Texas
February 14, 2003

The Federal Bar Association approves of the amendments to Rule 41, noting that
they fill a void.

Mr. Saul Bercovitch (02-CR-015)

Staff Attorney

State Bar of California’s Committee on Federal Courts
December 14, 2003

The Committee on Federal Courts for the State Bar of California generally
approves of the proposed amendments to Rule 41. But it raises two points that it believes
should be addressed. First, the amendments do not clarify what the probable cause
finding must be made upon, or whether a showing less than probable cause will suffice.
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Comments 3
Rule 41. Search and Seizure
March 29, 2003

Second, the rule does not address the consequences of failure to comply with the delayed
notice provisions in Rule 41(f)(2).

Mr. Eric H. Jaso (02-CR-019)

Counselor to the Assistant Attorney General
Criminal Division

United States Department of Justice
Washington, D.C.,

February 20, 2003

Mr. Jaso, on behalf of the Department of Justice, offers several suggested changes
to the proposed amendments to Rule 41. First, the Department is concerned that the
language in Rule 41(d) might be read to require that a warrant is required anytime a
tracking-device is installed; he suggests alternative language. Second, he states that some
members of the Appellate Chiefs Working Group recommend deletion of the requirement
that the installation occur during daylight hours. And third, he recommends a change to
Rule 41(f)(2)(C), which permits delayed notification following execution of a tracking
device; he believes that it would be better to delete the “good cause shown” language,
and simply cross reference Rule 41(f)(3), which is the general provision dealing with
delayed notice.

Mr. William Genego & Mr. Peter Goldberger (02-CR-021)
National Association of Criminal Defense Lawyers
March 21, 2003

NADCL offers a number of suggestions on Rule 41. First, it urges the Committee
to use two benchmarks in amending Rule 41: tradition and jurisprudence of issuing
warrants and Title III of the Omnibus Crime Control Act of 1968. Second, it notes that -
there is a lack of parallelism in Rule 41(b)(3) and (b)(4) from (b)(1) and (b)(2); it notes
that use of the words “may issue” in (b)(4) are ambiguous. Third, NADCL also suggests
that the rule contain some reference to the fact that a warrant may be issued by district
judges as well as magistrate judges. Fourth, it offers suggested language that would
require that the probable cause focus on the specific need for installing the tracking
device and that the government first show that there is a genuine need for using a tracking
device. Fifth, regarding Rule 41(e), NADCL again urges the Committee to follow Title
II. And finally, with regard to Rule 41(f)(2), it states that the current language is open--
ended and vague; it suggests new wording that it believes would require the magistrate
judge to specify a particular period of time. |
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schiueter, Reporter
RE: Post-Publication Changes to Habeas Rules

DATE: March 24, 2003

L In General

In June 2002, the Standing Committee approved for publication the proposed
style and substantive amendments to the Rules Governing § 2254 Proceedings and Rules
Governing § 2255 Proceedings, and the accompanying official forms. The publication
and comment period ended on February 15, 2003. The Committee received written
comments from twenty-one individuals or organizations.

On Friday, February 28th and Friday, March 7, 2003, the Habeas Rules
Subcommittee (Judge Trager, chair, Judge Miller, Mr. Campbell, Professor King, and Mr.
Jaso) held two conference calls to review those written comments and discuss what, if
any, additional changes should be made to the rules. Professor Robbins, Professor
Schlueter, Mr. Wroblewski, Mr. Rabiej, and Mr. McCabe also participated in the
conference calls.

During those discussions, the Subcommittee agreed to recommend the following
changes (summarized here) to the rules and the Committee Notes. A copy of the revised
rules (new material underlined and language to be deleted, lined through), a summary of '
the written comments on each rule, and the revised official forms, are attached.

IL Rules Governing § 2254 Proceedings

The Subcommittee recommends the following changes to the published § 2254
Rules:

e Rule 2. The Petition:

Rule 2(c)(2) should read “state the facts” rather than “briefly summarize
the facts.” As one commentator noted, the current language may actually mislead
the petitioner and is also redundant.

Rule (2)(c)(5) should be changed to emphasize that any person, other than
the petitioner, who signs the petition must be authorized to do so; the revised rule
now specifically cites § 2242. The Committee Note has been amended to reflect
that point.



Committee on Rules of Criminal Procedure 2
Proposed Changes to Habeas Corpus Rules
March 24, 2003

Rule 3. Filing the Petition; Inmate Filing

The Committee Note has been changed to reflect that the clerk must file a
petmon, even in those instances where the necessary filing fee or in forma
paupens form is not attached. The Note also includes new language
conceming the equitable tolling of the statute of limitations.

Rule 4. Preliminary Review; Serving the Petition and Order

The Rule and Committee Note have been amended to reflect the view of some
commentators that it is common practice in some dlStl'lctS for the government
to file a pre-answer motion to dismiss.

Rule 5. The Answer and the Reply

Rule 5(a) has been modified to read that the government is not required to
“respond” to the petition unless the court so orders; the term “respond” has
been suggested because it leaves open the possibility that the government’s
first response (as it is in some districts) is in the form of a pre-answer motion
to dismiss the petition. The Note has been changed to reflect the fact that
although the rule itself does not reflect that particular motion, it is used in
some districts and refers the reader to Rule 4.

The Note has also been changed to reflect that there has been a potential
substantive change from the current rule—the published rule now requires that
the answer address affirmative defenses, while the current rule does not. The
Note states that the Committee believes the new language reflects current law.

The Note also addresses the use of the term “traverse.” One commentator
noted that that is the term that is commonly used but that it does not appear in
the rule itself.

Rule 6. Discovery

Rule 6(b) has been rewritten to require that discovery requests be supported
by reasons, to assist the court in deciding what, if any, discovery should take
place.

Rule 7. Expanding the Record

Rule 7(a) has been changed by removing the reference to the “merits” of the
petition; one commentator noted that the court may wish to expand the record
for purposes other than the merits of the case. It is has been changed to reflect
that someone other than a party may authenticate the materials.
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~ Committee on Rules of Criminal Procédiire ’ ‘ 3
Proposed Changes to Habeas Corpus Rules
March 24, 2003

Rules

Rule 9. Second or Successive Petitions

The subcommittee has recommended that new language be added to Rule 9
that would require the court to transfer a second or successive petition to the
court of appeals. That practice is currently used in several circuits, as reflected
in the Note.

Rules Governing § 2255 ?roceedings

The Subcommittee recommends the following changes to the published § 2255

Rule 2. The Motion

Rule 2(c)(2) should read, “state the facts” rather than “briefly summarize

the facts.” As one commentator noted, the current language may actually mislead
the movant and is also redundant.

Rule (2)(c)(5) should be changed to emphasize that any person, other than

the movant, who signs the petition must be authorized to do so; there is some
question, however, whether the rule should include a cite to § 2242. The
Committee Note has been amended to reflect that the person signing on behalf of
the movant must be authorized to do so.

Rule 3. Filing the Motion; Inmate Filing

The Committee Note has been changed to reflect that the clerk must file a
motion, even in those instances where the necessary filing fee or in forma
paupens form is not attached. The Note also includes new language
concerning the equitable tolling of the statute of limitations.

Rule 3. The Answer and the Reply

Rule 5(a) has been modified to read that the government is not required to
“respond” to the motion unless the court so orders; the term “respond” has
been suggested because it leaves open the possibility that the government’s
first response (as it is in some districts) is in the form of a pre-answer motlon
to dismiss the petition.

The Note also addresses the use of the term “traverse.” One commentator
noted that that is the term that is commonly used but that it does not appear in
the rule itself.



Committee on Rules of Criminal Procedure : 4
Proposed Changes to Habeas Corpus Rules ‘
March 24, 2003

¢ Rule 6. Discovery

Rule 6(b) has been revised to require that discovery requests be supported by
reasons, to assist the court’ 1n decxdmg what, if any, discovery should take
place.

e Rule 7. Expanding the Record

Rule 7(a) has been changed by removing the reference to the “merits” of the
motion; one commentator noted that the court may wish to expand the record
for purposes other than the merits of the case. It is has been changed to reflect
that someone other than a party may authenticate the materials.

e Rule 9. Second or Successive; Petitions

The subcommittee has recommended that new language be added to Rule 9
that would require the court to transfer a second or successive motion to the
court of appeals. That practlce is currently used in several circuits, as reflected
in the Note.

IV.  Official Forms for the § 2254 and § 2255 Rules

The Subcommittee has suggested a number of changes to the official forms.
Those changes will be reviewed at the meeting.

V. Issues to be Addressed by Full Committee

In addition to decxdmg whether to accept the Subcommittee’s recommended
changes to the Rules and the Committee Notes, and the forms, the subcommittee
anticipates that several matters will need to be addressed by the Committee.

e First, there is a question about whether the petitioner or movant should be
required to address possible afﬁnnative defenses.

e Second, the Committee will need to decide whether the ofﬁc1al forms should
continue to list the “most frequently cited” possible, ‘grounds for relief and
whether the forms should include an additional (or expanded) list of possible
grounds for relief’ that rmght be ralsed in a death penalty case.

o Third, the subcommlttee was s not able to address the questlon of whether the
term “attorney for the government” should be used throughout the rules, and if
so, whether a special definition for that term should be added to the rules.
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pe RULES FOR PROCEEDINGS UNDER 28 U.S.C. § 2254
- Present Rules Restyled Rules
- Rule 1. Scope of Rules Rule 1. Scope
™ (a) Applfcable to cases involving custody (a) Cases Involving a Petition under 28
- pursuant to a judgment of a state court. U.S.C. § 2254. These rules govern a
These rules govern the procedure in the petition for a writ of habeas corpus filed
[’“" United States district courts on applications in a United States district court under 28
- under 28 U.S.C. § 2254 U.S.C. § 2254 by:
(1) by a person in éhstbdy pursuant to a (1) a pérson in custody under a state-
[Hj judgment of a state court, for a determination court judgment who seeks a
that such custody is in violation of the determination that the custody
[“"‘”‘ Constitution, laws, or treaties of the United ‘ viola’gesz the Constitution, laws, or
- States; and treati?s of the United States; and
= (2) by a person in custody pursuant toa (2) aperson in custody under a state-
L judgment of either a state or a federal court, court or federal-court judgment
who makes application for a determination who seeks a determination that
P that custody to which he may be subject in the future custody under a state-court
Lw« future under a judgment of a state court will judgmént would violate the
be in violation of the Constitution, laws, or Constitution, laws, or treaties of the
E treaties of the United States. : United States.
(b) Other situations. In applications for (b) Other Casés. The district court may
= habeas corpus in cases not covered by ‘ apply these rules to a habeas corpus
{: N subdivision (a), these rules may be applied at petition not covered by Rule 1(a).
the discretion of the United States district ‘
= court.
COMMITTEE NOTE

?

&
8

The language of Rule 1 has been amended as part of general restyling of the rules to make
them more easily understood and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic and no substantive change is intended.
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Rule 2. Petition

Rule 2. The Petition

(a) Applicants in present custody. If the
applicant is presently in custody pursuant to
the state Judgment in questlon the apphcatton
 shall be in the, form of a petltton for a writ of
habeas corpus in which the state officer
, havmg custody of the apphcant shall be
named as respondent ‘

(a) Current Custody, Nammg the

.~ Respondent. If the petitioner is
currently in custody under a state-.
court Judgment the petrtlon must
name as respondent the state offtcer
Who has custody ‘

(b) Apphcants subject to future custody. If
the applicant is not presently in custody -,
pursuant to the state Judgment against which
he seeks’ relief but i may be subJect to such |
custody in the future the apphcatlon shall be
in the form of a petmon for a writ of habeas
corpus with an addeéd prayer for appropriate
relief against the judgment which he seeks o
attack., In such a case the officer having
present custody of the apphcant and the
attorney general of the state in which the
judgment which he seeks to attack was
entered shall each be named as respondents

1

(b) Future Custody, Nammg the

‘ Respondents and Specrfymg the
J udgment. If the petltroner is not yet
in custody ~- but may be subJect to.
future custody — under the state-court
Judoment ‘being contestei the petltron
must name as, respondents both'the | h
officer who has current custody and

‘ the attorney general of, the state;where

the Judgment was, entererl The.
petition must task for relief against the
state-court Judgment bemg contested

(c) Form of Petition. The’petrtton shall b,eJ in
substantially the form annexed to these rules,
except that any district court may by local rule
require that petrtlons filed with it shall be 1 1n a
form prescribed by the local rule. Blank
petitions in the prescribed form shall be made
available without charge by the clerk of the
district court to applicants upon their request.

It shall specify all the grounds for relief which
are available to the petitioner and of which he

has or by the exercise of reasonable diligence |

should have knowledge and shall set forth in
summary form the facts supporting each of
the grounds thus specified. It shall also state
| the relief requested. The petition shall be
typewritten or legibly handwritten and shall
be signed under penalty of perjury by the
petitioner.

| (¢) Form. The:‘beti'!tionmust: :

@ spec1fy all the grounds for relief
-~ available to the petitioner;

2) state—bncﬂ-y“sunnnarrze the facts
* supporting each:ground;

(3) state the relief requested;

(4) be typewritten or legibly
handwritten; and ’

(5) be signed under penalty of perjury
by the petitioner or a person

authorized to do so under 28 U.S.C.

§ 2242.
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| or may be subject to future custody, as the

| petitions.
(e) Return of insufficient petition. If a (e) Separate Petitions for Judgments of
petition received by the clerk of a district Separate Courts. A petitioner who
court does not substantially comply with the seeks relief from judgments of more
requirements of rule 2 or rule 3, it may be than one state court must file a separate
returned to the petitioner, if a judge of the petition covering the judgment or
court so directs, together with a statement of judgments of each court.
the reason for its return. The clerk shall retain
a copy of the petition.

(d) Petition to be directed to judgments of | (d) Standard Form. The petition must

one court only. A petition shall be limited to substantially follow either the form

the assertion of a claim for relief against the appended to these rules or a form
judgment or judgments of a single state court prescribed by a local district-court rule.
(sitting in a county or other appropriate The clerk must make blank forms
political subdivision). If a petitioner desires to available to petitioners without charge.

attack the validity of the judgments of two or
more state courts under which he is in custody

case may be, he shall do so by separate

COMMITTEE NOTE

The language of Rule 2 has been amended as part of general restyling of the rules to make
them more easily understood and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic and no substantive change is intended, except as described
below.

Revised Rule 2(c)(5) has been zimended by removing the requirement that the petition be
signed personally by the petitioner. As reflected in 28 U.S.C. § 2242, an application for habeas
corpus relief may be filed by the person who is seeking relief, or by someone acting on behalf of that

person, assuming that the signer is authorized to do so. See, e.g., Whitmore v. Arkansas, 495 U.S.

149 (1990) (discussion of requisites for “next friend” standing in petition for habeas corpus).

The language in new Rule 2(d) has been changed to reflect that a petitioner must substantially
follow the standard form, which is appended to the rules, or a form provided by the court. The
current rule, Rule 2(c), seems to indicate a preference for the standard “national” form. Under the
amended rule, there is no stated preference. The Committee understood that current practice in some
courts is that if the petitioner first files a petition using the nauonal form, that courts may ask the
petitioner to supplement it with the local form.

Current Rule 2(e), which provided for returning an insufficient petition, has been deleted.
The Committee believed that the approach in Federal Rule of Civil Procedure 5(¢) was more
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appropriate for dealing with petitions that do not conform to the form requirements of the rule. That
Rule provides that the clerk may not refuse to accept a filing solely for the reason that it fails to
comply with these rules or local rules. Prior to the adoption of a one-year statute of limitations in
the Antiterrorism and Effectlve Death Penalty Act of 1996, 110 Stat. 1214, the petltloner suffered
no penalty, other than delay, 11f the petition was deemed 1nsufﬁc1ent Now that a one-year statute of
limitations apphes to petltlons filed under § 2254, see 28 US.C.§ 2244(d)( 1), the court’s, dismissal
ofa petltlon because it is not in proper form may pose a 51gn1f1cant penalty fora a petmoner who may
not be able to file another petition within the one- year lmntatlon penod Now under rev1sed Rule
3(b), the clerk is requ1red to file a petition, even though 1t<may otherw1se faﬂ o' comply with the
provisions in revised Rule 2(c). The Committee. behe\ﬁ that the better procedure was o accept the
defective petition and require the pet1t1 oner to submita corrected petmon th at conforms to Rule 2(c).
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Rule 3. Filing Petition

Rule 3. Filing the Petition; Inmate Filing

(a) Place of filing; copies; filing fee. A
petition shall be filed in the office of the clerk

-of the district court. It shall be accompanied

by two conformed copies thereof. It shall also
be accompanied by the filing fee prescribed
by law unless the petitioner applies for and is

-given leave to prosecute the petition in forma |
- pauperis. If the petitioner desires to prosecute

the petition in forma pauperis, he shall file the
affidavit required by 28 U.S.C. § 1915. In all
such cases the petition shall also be
accompanied by a certificate of the warden or
other appropriate officer of the institution in
which the petitioner is confined as to the
amount of money or securities on deposit to
the petitioner's credit in any account in the
institution, which certificate may be
considered by the court in acting upon his
application for leave to proceed in forma
pauperis.

(a) Where to File; Copies; Filing Fee. An
original and two copies of the petition
must be filed with the clerk and must be
accompanied by:

(1) the applicéble filing fee, or

(2) amotion for leave to proceed in
forma pauperis, the affidavit
required by 28 U.S.C. § 1915, and a
certificate from the warden or other
appropriate officer of the place of
confinement showing the amount of
money or securities that the
petitioner has in any account in the
institution.

(b) Filing and service. Upon receipt of the

 petition and the filing fee, or an order

granting leave to the petitioner to proceed in

 forma pauperis, and having ascertained that

the petition appears on its face to comply with
rules 2 and 3, the clerk of the district court
shall file the petition and enter it on the

- docket in his office. The filing of the petition

shall not require the respondent to answer the

“petition or otherwise move with respect to it
unless so ordered by the court.

(b) Filing. The clerk must file the petition
and enter it on the docket.

(¢) Time to File. The time for filing a
petition is governed by 28 U.S.C.
§ 2244(d). ‘

(d) Inmate Filing. A paper filed by an
‘inmate confined in an institution is
timely if deposited in the institution's
internal mailing system on or before the
last day for filing. If an institution has a
system designed for legal mail, the
inmate must use that system to receive
the benefit of this rule. Timely filing
may be shown by a declaration in
compliance with 28 U.S.C. § 1746 or by
a notarized statement, either of which
must set forth the date of deposit and
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Rule 3. Filing Petition Rule 3. Filing the Petition; Inmate Filing

state that first-class pdstage has been
prepatd :

COMMITTEE N OTE

The language of Rule 3 has been amended as part of. general restyling of the rules to make
them more easily understood and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic and no substantive change is intended except as descnl:)ed
below.

The last sentence of current Rule 3(b), dealmg w1th an answer being filed by the respondent
has been moved to revised Rule 5(a). ‘

Revised Rule 3(b) is new and is 1ntenpled to parallel Federal Rule of Civil Procedure 5‘(e)
which provides that the clerk may not refuse fto accept a filing solely for the reason that it fatl[s to
comply with these rules or local rules. Prior to the adoption of a one-year statute of limitations in
the Antiterrorism and Effective Death Penalty Act of 1996, 110 Stat. 1214, the petitioner suffered
no penalty, other than delay, if the petition was deemed insufficient. That Act, however, added a
one-year statute of limitations to petitions frled under § 2254, see 28 U.S.C. § 2244(d)(1). Thus a
court’s dismissal of a defective petition may pose a significant penalty for a petitioner who may\ not
be able to file a corrected petition within the one-year limitation period. The Committee believed
that the better procedure was to accept the defective pet1t10n and require the petitioner to subrmt a
corrected petition that conforms to Rule 2. ’fhus revised 3(b) requires the clerk to file a pet1t1on
even though it may otherwise fail to comply with Rule 2. ‘The rule, however. is not limited to those
instances where the petition is defective only m form; the clerk would also be required, for exam@g

to file the petition even though 1t lacked the requisite fihng fee oran in torma pauperis form. |

Revised Rule 3(c), which sets out a spec1ftc reference to 28 U.S.C. § 2244(d), is new andl has
been added to put petitioners on notice that a one-year statute of limitations applies to petitions tFtled
under these Rules. Although the rule does notladdress the i 1ssue every circuit that has addressed the
issue has taken the position that equitable tolling of the statute of limitations is ava1labl c_in
appropriate circumstances. See, e.g.. Smithv. McGinnis, 208 F.3d 13, 17-18 (2d Cir. 2000): Miller
v. New Jersev State Department of Corrections, 145 F.3d 616, 618-19 (3d Cir. 1998); Harr‘s V.
Hutchinson, 209 F.3d 325, 330 (4th C1r 2000). The Supreme Court has not addressed the questmn
dtrectlv See Duncan v. Walker 533 U.S. 167, 181 (2001) (“We ... have no occasion to address the

guestlon that Iustlce Stevens raises concermr 12 the ava11ab111ty of equitable tolling.”).

Rule 3(d) is new and prov1des guidance on determining whether a petition from an inmate
is considered to have been filed in a timely fashion. The new provision parallels Federal Rule of
Appellate Procedure 25(a)(2)(C).
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Rule 4. Preliminary Consideration
by Judge

Rule 4. Preliminary Review; Serving the
Petition and Order

The original petition shall be presented
promptly to a judge of the district court in
accordance with the procedure of the court for
the assignment of its business. The petition
shall be examined promptly by the judge to
whom it is assigned. If it plainly appears from
the face of the petition and any exhibits
annexed: to it that the petitioner is not entitled
to relief in the district court, the judge shall
make an order for its summary dismissal and
cause the petitioner to be notified. Otherwise
the judge shall order the respondent to file an
answer or other pleading within the period of
time fixed by the court or to take such other
action as the ]udge deems appropriate. In
every case a copy of the petition and any

| order shall be served by certified mail on the
respondent and the attorney general of the
state mvolved

The clerk must promptly forward the petition
to a judge under the court’s assignment
procedure, and the judge must promptly
examine it. If it plainly appears from the
petition and any attached exhibits that the
petitioner is not entitled to relief in the district
court, the judge must dismiss the petition and
direct the clerk to notify the petitioner. If the
petition is not dismissed, the judge must order
the respondent to file an answer, motion, or
other pleading within a fixed time, or to take
other action the judge may order. In every
case, the clerk must serve a copy of the
petition and any order on the respondent and
on the attorney general or other appropriate
officer of the state involved.

COMMITTEE NOTE

The language of Rule 4 has been amended as part of general restyling of the rules to make
them more easily understood and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic and no substantive change is intended, except as described

below.

The amended rule reflects that if the court decides not to dismiss the petition, the court }mav

order the respondent to file, inter alia, a motion, in recognition of the current practice in som

districts where a pre-answer motion to dlsmlss is filed by the respondent.

The requirement that in every case the clerk of the court must serve a copy of the petition on
the respondent by certified mail has been deleted. In addition, the current requirement that the
petition be sent to the Attorney General of the state has been modified to reflect practice in some
jurisdictions that the appropriate state official may be someone other than the Attorney General, for
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| The answer shall respond‘to the allegations of

example, the officer in charge of a local confinement facility. This comports with a similar provision
in 28 U.S.C. § 2252, which addresses notice of habeas corpus proceedmgs to the state’s attorney

general or other appropriate officer of the state.

Rule 5. Answer; Contents :

Rule 5. The Answer and the Reply

‘the petition. In addition it shall state whether
the petitioner has exhausted his state remedies
including any post-conviction remedies
available to him under the statutes or
procedural rules of the state and including ,
also his right of appeal both from the
judgment of conviction and from any adverge
judgment or order in the post-conviction |
proceeding. |

|

3

3

(a) - When Required. The respondent is not

required to [answer] [respond to] the
petition unless a judge so orders.

(b) Addressing the Allegations;‘State |

Remedies.  The answer must address the
allegations in the petition. In addition, it
must state.whether any claim in the
petition is barred by any affirmative
defense, including a failure to exhaust
state remedies, a procedural bar, ora |
statute of limitations. .

The answer shall indicate what transcripts (‘%of
pretrial, trial, sentencing, and post-conviction
proceedings) are available, when they can be
furnished, and also what proceedings have '
been recorded and not transcribed. There shall
be attached to the answer such portions of '
the transcripts as the answering party deem$
relevant. The court on its own motion or
upon request of the petitioner may order that
further portions of the existing transcripts be
furnished or that certain portions of the non-
transcribed proceedings be transcribed and
furnished. If a transcript is neither available
nor procurable, a narrative summary of the
evidence may be submitted. -

(c) Transcrlpts. The answer must also

indicate what transcnpts (of pretrial,
trial, sentencmg, or post -conviction
proceedmgs) are avaﬂable when they‘
can be furmshed and what proceedings
have been recorded bUt not transcribed.
The respondent must aftach to the
answer parts of the transcript that the :
respondent considers relevant. The judge
may order that the respondent furnish
other parts of existing transcripts or that
parts of untranscribed recordings be
transcribed and furnished. If a transcript
cannot be obtained, the respondent may
submiit a natrative summary of the
evidence.

If the petitioner appealed from the judgment
“of conviction or from an adverse judgment or
order in a: post-conviction proceeding, a copy
of the petitioner's brief on appeal and of the
opinion of the appellate court, if any, shall .
also be filed by the respondent with the

answer.

(d) Briefs on Appeal and Opinions. The
respondent must also file with the
answer a copy of:

(1). any brief that the petitioner
submitted in an appellate court
contesting the conviction or
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sentence, or contesting an adverse
judgment or order in a post-
conviction proceeding;

(2) any brief that the prosecution
submitted in an appellate court
relating to the conviction or
sentence; and

(3) the opinions and dispositive orders
of the appellate court relating to the
conviction or the sentence.

(¢) Reply. The petitioner may submit a
reply to the respondent’s answer or other
pleading within a time fixed by the
judge.

COMMITTEE NOTE

The language of Rule 5 has been amended as part of general restyling of the rules to make
them more easily understood and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic and no substantive change is intended, except as described
below. ‘

Revised Rule 5(a), which provides that the respondent is not required to file an answer to the
petition, unless a judge so orders, is taken from current Rule 3(b). The revised rule does not address

the practice in some districts, where the respondent files a pre-answer motion to dismiss the petition.

But revised Rule 4 contemplates that practice.

Rule 5(b) has been amended to require that the answer address any affirmative defenses,
including procedural bars, and any statute of limitations. While those matters are not addressed in
the current rule, the Committee intends no substantive change with the additional new language.
Instead, the Committee believes that the explicit mention of those issues in the rule conforms to
current case law and statutory provisions. See, e.g., 28 U.S.C. § 2244(d)(1).

Revised Rule 5(d) includes new material. First, Rule 5(d)(2), requires a respondent —
assuming an answer is filed — to provide the court with a copy of any brief submitted by the
prosecution to the appellate court. And Rule 5(d)(3) now provides that the respondent also file
copies of any opinions and dispositive orders of the appellate court concering the conviction or
sentence. These provisions are intended to insure that the court is provided with additional
information that may assist it in resolving the issues raised, or not raised, in the petition.
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Finally, rev1sed Rule S(e) reflects the practice in some jurisdictions that a petitioner has an
opportunity to file a response, a “traverse.” or other pleading, to the respondent’s answer. Rather
than using terms such as “traverse. ” see 28 U.S.C. § 2248, to identify the petitioner’s response to
the answer, the rule uses the more general term ‘reply.” ¥mthatcase-the-The Rule prescribes that
the court set the time for such responses and and i in lieu of setting specific time limits i in each case, the

court may dec1de to mclude such time limits in its local rules.
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Rule 6. Discovery

Rule 6. Discovery

(a) Leave of court required. A party shall be
entitled to invoke the processes of discovery
available under the Federal Rules of Civil
Procedure if, and to the extent that, the judge
in the exercise of his discretion and for good .
cause shown grants leave to.do so, but not ‘
otherwise. If necessary for effective
utilization of discovery procedures, counsel

' shall be appointed by the judge for a

| petitioner who qualifies for the appointment
of counsel under 18US.C. § 3006A(g)

(a) Leave of Court Required. A judge
may, for good cause, authorize a party to
conduct discovery under the Federal
Rules of Civil Procedure but may limit
the extent of discovery. If necessary for
effective discovery, the judge must
appoint an attorney for a petitioner who
qualifies to have counsel appointed
under 18 U.S.C. § 3006A.

' (b) Requests for discovery. Requests for

' discovery shall be accompanied by a

' statement of the interrogatories or requests for
 admission and a list of the documents, if any,

- sought to be produced.

(b) Requesting Discovery. When
e :
inclade-astatementofany
) .

o g. —and-ah 1 c i
documents_A party requesting discovery!
must grov1de reasons for the request.
The reguest must also include any
proposed interrogatories and requests fo

admission, and must specify any
requested documents.

| (c) Expenses. If the respondent is granted
leave to take the deposition of the petitioner
or any other person the judge may as a
condition of taking it direct that the

| respondent pziy the expenses of travel and
subsistence and fees of counsel for the

| petitioner to attend the taking of the
deposition.

(¢) Deposition Expenses. If the respondent
" is granted leave to take a deposition, the.
judge may require the respondent to pay
the travel expenses, subsistence
expenses, and fees of the petitioner’s
attorney to attend the deposition.

COMMITTEE NOTE

The language of Rule 6 has been amended as part of general restyling of the rules to make
them more easily understood and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic and no substantive change is intended.
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Rule 7. Expansion of Record

Rule 7. Expanding the Record

(a) Direction for expansion. If the petition is
not dismissed summarily the judge may direct

to the determlnatlon of the mierits of the
petition. / !

that the record be expanded by the parties by
the inclusion of additional matenals relevant :

(a) In General. If the petition is not
dismissed, the judge may direct the-
parties to expand the record by

- submitting additional materials relating
*to the-merits-of-the petition. Fhejudge - |
may-requircthe-partiesto-authentieate
these-matertats. The judge may require !
that these matenals be \authentlcated |

i
i

(b) Materials to be added. The expanded
record may include, without limitation, letters
predating the filing of the petitionin the - |
district court,:documents, exhibits, and

interrogatories propounded by the judge.
Affidavits may be submitted and considered |
as a part of the record. - : !

- | answers under oath, if so directed, to written

H

(b) Types of Materlals The matenals that| »‘
may be requlred 1nclude letters predatm g
the flhng of the petltlen documents,
exhibits, and answers under oath to . '
written interrogatories propounded by
the judge. Affidavits may also be H
submitted and considered as part of the |
record. ‘ ‘

(c) Submissien to opposing party. In any
case in Wthh an expanded record is directed,
copies of the letters, documents, exhibits, and
affidavits proposed to be 1nc1uded shall be

to be offered, and he shall be afforded an _ E‘

opportunity to admit or deny their correctness
: i co |

(d) Authentication. The court may fequire

the authentication of any material under

subdivision (b) or (c). n

submitted to the party against whom they are b

(¢) Review by the Opposing Party. The
judge must give the party against whom,
the additional materials are offered an |
opportunity to admit or deny their |
correctness. |

!

COMMITTEE NOTE |

The language of Rule 7 has been amended as part of general restyling of the rules to make

them more easily understood and to make style and terminology consistent throughout the rules.

These changes are intended to be stylistic and no substantive change is intended.

The language in current Rule 7(d), which deals with authentication of materials in the
expanded record, has been moved to revised Rule 7(a).
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Rule 8. Evidentiary Hearing

Rule 8. Evidehtiary Hearing

(a) Determination by court. If the petition is
not dismissed at a previous stage in the
proceeding, the judge, after the answer and
the transcript and record of state court
proceedings are filed, shall, upon a review of
those proceedings and of the expanded
record, if any, determine whether an
eviden‘tiar‘y‘heaﬁn‘g is required. If it appears
that an evidentiary héaring is not required, the
judge shall make such disposition of the
petition as justice shall require.

(a) Determining Whether to Hold a
Hearing. If the petition is not
dismissed, the judge must review the
answer, any transcripts and records of
state-court proceedings, and any
materials submitted under Rule 7 to
determine whether an evidentiary
hearing is warranted.

(b) Function of the magistrate.

(1) When designated to do so in accordance
with 28 U.S.C. § 636(b), a magistrate may
conduct hearings, including evidentiary
hearings, on the petition, and submit to a
judge of the court proposed findings of fact
and recommendations for disposition.

(2) The magistrate shall file proposed
findings and recommendations with the court
and a copy shall forthwith be mailed to all

| parties.

(3) Within ten days after being served with a
copy, any party may serve and file written
objections to such proposed findings and
recommendations as provided by rules of
court.

(4) A judge of the court shall make a de
novo determination of those portions of the
report or specified proposed findings or
recommendations to which objection is made.
A judge of the court may accept, reject, or
modify in whole or in part any findings or
recommendations made by the magistrate.

' (b) Reference to a Magistrate Judge. A
judge may, under 28 U.S.C. § 636(b),
refer the petition to a magistrate judge to
conduct hearings and to file proposed
findings of fact and recommendations
for disposition. When they are filed, the
clerk must promptly serve copies of the
proposed findings and recommendations
on all parties. Within 10 days after
being served, a party may file objections
as provided by local court rule. The
judge must determine de novo any
proposed finding or recommendation to
which objection is made. The judge
may accept, reject, or modify any
proposed finding or recommendation.
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(c) Appointment of counsel; time for (c) Appointing Counsel; Time of
| hearing. If an evidentiary hearing is Hearing. If an evidentiary heanng 18
required the judge shall appoint counsel for a | = warranted, the judge must appoint an
petitioner who quahfles for the appointment - ‘ attorney to represent a petitioner who
of counsel under 18 U.S: C.§ 3006A(g) and - - quahfres to have counsel appomted
the hearmg shall be conducted as promptly as, under 18 U. S. C § 3006A The Judge
pract:lcable havmg regard for the needof must conduct the heanng as soonas
| counsel for both partle ¢ adequate t1me for | pract:lcable after glvmg the attorneys j;
.| investigation and eparatron These rules do adeq” ate tmie to mvestrgate and prepare
.| not limit theappoint ent of counsel under 18, 1€ ] t
'] US.C. § 3006A at any stage of the case if the/ “
interest of justice so requires. |

COMMITTEE NOTE

The language of Rule 8 has been amended as part of general restyling of the rules to rnake
- them more easily understood and to make style and terminology consistent throughout the rules
' These changes are mtended to be sty]1st1c and no substantlve change 1s intended.

The requirement in current Rule 8(b)(2)!‘ that a copy of the magistrate judge’s findings mugt
- be promptly mailed to all parties has been changed in revised Rule 8(b) to require that copies of
- those findings be served on all parties. As usedlin this rule, requiring that the parties be “served” is

- consistent with Federal Rule of Civil Procedure 5(b) which may include mailing the copies. |
; . :
!
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| dismissed if it appears that the state of which

Rule 9. Delayed or Successive Petitions Rule 9. Second or Successive Petitions

(a) Delayed petitions. A petition may be -

the respondent is an officer has been
prejudiced in its ability to respond to the
petition by delay in its filing unless the
petitioner shows that it is based on grounds of
which he could not have had knowledge by
the exercise of reasonable diligence before the
circumstances prejudicial to the state

occurred.

(b) Successive petitions. A second or Before presenting a second or successive
successive petition may be dismissed if the petition, the petitioner must obtain an order
judge finds that it fails to allege new or from the appropriate court of appeals
different grounds for relief and the prior authorizing the district court to consider the
determination was on the merits or, if new petition. If the district court determines that
and different grounds are alleged, the judge the petition is a second or successive petition,
finds that the failure of the petitioner to assert | without the requisite order, the court must
those grounds in a prior petition constituted promptly enter an order transferring the

an abuse of the writ. petition to the court of appeals.

COMMITTEE NOTE

The language of Rule 9 has been amended as part of general restyling of the rules to make
them more easily understood and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic and no substantive change is intended, except as noted
below.

First, current Rule 9(a) has been deleted as being unnecessary in light of the applicable one-
year statute of limitations for § 2254 petitions, added as part of the Antiterrorism and Effective Death
Penalty Act of 1996, 110 Stat. 1214.

Second, current Rule 9(b), now Rule 9, has been changed to also reflect provisions in the
Antiterrorism and Effective Death Penalty Act of 1996, 110 Stat. 1214, which now require a
petitioner to obtain approval from the appropriate court of appeals before filing a second or
successive petition. See 28 U.S.C. § 2244(b)(3).

Third, the amended rule provides that if the district court determines that the petition is a

second or successive petition, the court must forward the case directly to the court of appeals, a
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practice now used in some circuits. See, e.g.. Liriano v. United States, 95 F.3d 119, 122 (2d Cir.
court established procedure requiring district courts within circuit to forward second or
successive petitions that do not already include an authorization by the circuit court under 28 U.S.C.
s, 127 F.3d 364 5“‘Cir..19‘97 : Pease v. Klinger. 115 F.3d 764 (10"

Cir. 1997).

Finally, the title of Rule 9 has been changed to reﬂect the fact that the only topic now
addressed in the rule is that of second or successive petitions. S }
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. Rule 10. Powers of Magistrates Rule 10. Powers of a Magistrate Judge
The duties imposed upon the judge of the If authorized to do so under 28 U.S.C. § 636,

- district court by these rules may be performed | a magistrate judge may perform the duties of
by a United States magistrate pursuant to 28 a district judge under these rules.

m U.S.C. § 636.

-

e COMMITTEE NOTE

E

- ‘ The language of Rule 10 has been amended as part of general restyling of the rules to make

them more easily understood and to make style and terminology consistent throughout the rules.

E These changes are intended to be stylistic and no substantive change is intended.
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Rule 11. Federal Rules of Civil Procedure;
Extent of Applicability

Rule 11. Applicability of the Federal Rules
of Civil Procedure

‘extent that they are not inconsistent with these |

The Federal Rules of Civil Procedure, k to the

rules, may be applied, ‘when approprlate to
petitions filed under these rules.

The Federal Rules of Civil Procedure; to the
extent that they are not inconsistent with: these

| rules, may be applied to a proceedmg under

these rules.

COMMITTEE NOTE

The language of Rule 11 has been amended as part of general restyling of the rules to make
them more easily understood and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic and no substantive change is intended.
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RULES FOR PROCEEDINGS UNDER 28 U.S.C. § 2255

Present Rules

Restyled Rules

Rule 1. Scope of Rules

Rule 1. Scope

These rules govern the procedure in the
district court on a motion under 28 U.S.C.
§ 2255:
(1) by a person in custody pursuant to a
judgment of that court for a determination
that the judgment was imposed in violation of
the Constitution or laws of the United States,
or that the court was without jurisdiction to
impose such judgment, or that the sentence
was in excess of the maximum authorized by
law, or is otherwise subject to collateral
attack; and

These rules govern a motion filed in a United
States district court under 28 U.S.C. § 2255

by:

(a) aperson in custody under a judgment of
that court who seeks a determination
that:

(1) the judgment violates the
Constitution or laws of the United
States;

(2) the court lacked jurisdiction to enter
the judgment;

(3) the sentence exceeded the
maximum allowed by law; or

(4) the judgment or sentence is
otherwise subject to collateral
review; and
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(2) by a person in custody pursuant to a
judgment of a state, or other federal court and
subject to future custody under a judgment of
the district court for a determination that such
future custody will be in violation of the

that the district court was without jurisdiction
to impose such judgment, or that fhé“séri‘t‘e}inj‘ce;
was in excess of the maximum authorized by
law, or is otherwise subject to collateral
attack. | o

Constitution or laws of the United States, or

(b) a person in custody under a judgment of
a state court or another federal court,
and subject to future custody under a
- judgment of the district court, who seeks
- determination that:

(1) future custody under a judgment of
the district court would violate the -
Constitution or laws of the United
States; .

(2) the district court lacked jurisdiction
to enter the judgment; ‘

(3) the district court’s sentence
exceeded the maximum allowed by
law; or

(4) the district court’s judgment or
sentence is otherwise subject to

collateral review.

!

COMMI}TTEE NOTE

L
The language of Rule 1 has been amenped as part of general restyling of the rules to make

them more easily understood and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic and %oisubstantive change is intended. 1
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Rule 2. Motion

Rule 2. The Motion

(a) Nature of application for relief. If the
person is presently in custody pursuant to the
federal judgment in question, or if not
presently in custody may be subject to such
custody in the future pursuant to such
judgment, the application for relief shall be in
the form of a motion to vacate, set aside, or
correct the sentence.

(a) Applying for Relief. The application
must be in the form of a motionto
vacate, set aside, or correct the sentence.

(b) Form of Motion. The motion shall be in
substantially the form annexed to these rules,
except that any district court may by local rule
require that motions filed with it shall be in a
form prescribed by the local rule. Blank

' motions in the prescribed form shall be made

available without charge by the clerk of the
district court to applicants upon their request.
It shall specify all the grounds for relief which
are available to the movant and of which he
has or, by the exercise of reasonable
diligence, should have knowledge and shall
set forth in summary form the facts
supporting each of the grounds thus specified.
It shall also state the relief requested. The
motion shall be typewritten or legibly
handwritten and shall be signed under penalty
of perjury by the petitioner.

(b) Form. The motion must:

(1) specify all the grounds for relief
available to the moving party;

(2) state brrefly-summuartze the facts

supporting each ground;
(3) state the relief requested;

(4) be typewritten or legibly
handwritten; and

(5) be signed under penalty of perjury
by the movant or a person

authorized to do so [under 28
U.S.C. § 2242] :

(c) Standard Form. The motion must
substantially follow either the form
appended to these rules or a form
prescribed by a local district-court rule.
The clerk must make blank forms
available to moving parties without
charge.

(c) Motion to be directed to one judgment
only. A motion shall be limited to the
assertion of a claim for relief against one
judgment only of the district court. If a
movant desires to attack the validity of other
judgments of that or any other district court

(d) Separate Motions for Separate
Judgments. A moving party who seeks
relief from more than one judgment
must file a separate motion covering
each judgment.

under which he is in custody or may be
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subject to future custody, as the case may be,
he shall do so by separate motions.

(d) Return of insufficient matlon If a

| motion received by the clerk of a district court’
does not substantially comply with the

' requirements of rule 2 or rule 3, it may be

| returned to the movant, if a judge of the court

'so directs, together with a statement of the
reason for its return. The clerk shall retain a
copy of the motion. .

COMMITTEE NOTE

| The language of Rule 2 has been amended as part of general restyling of the rules to. make
rthem more easily understood and to make style and terminology consistent throughout the rules
| , These changes are intended to be stylistic and no substant1 ve change is intended, except as descrlbed
‘below ‘

‘ Revised Rule 2(b)(5) has been amended by removing the requirement that the motion be
! signed personally by the moving party. Thus, under the amended rule the motion may be signed b.y

movant personally or by someone acting on behalf of the movant, assuming that the person 1s

[
1authorized to do so, for example an attorney for the movant. The Committee envisions that th'e
r courts would apply third-party, or “next-friend.’ standmo analysis in deciding whether the signer was

actuallv authorized to sign the motion on behalf of the movant. See generally Whitmore v. Arkansa S,

‘495 U.S. 149 ( 1990) (discussion of requisites for “next friend”” standing in habeas Detmons) Sée
1also 28 U.S.C. §2242 ( application for habeas corpus relief may be filed by the person who is seekml_g
\rehef or by someone acting on behalf of that pj:rson)

The language in new Rule 2(c) has been changed to reflect that a moving party must

. substantially follow the standard form, which is appended to the rules, or a form provided by the

‘court. The current rule, Rule 2(c) seems to 1nd1cate a preference for the standard “national” form.

Under the amended rule there is no stated preference The Committee understood that the current

‘practice in some courts is that 1f the moving pa ’y first files a motion using the natronal form, that
courts may ask the moving party to supplement t with the local form. '

Current Rule 2(d), which provided for returmng an insufficient motion has been deleted. The
Committee believed that the approach in Federal Rule of Civil Procedure 5(¢) was more appropriate
for dealing with motions that do not conform to the form requirements of the rule.. That Rule
provides that the clerk may not refuse to accept a filing solely for the reason that it fails to comply
with these rules or local rules.” Prior to the adoption of a one-year statute of limitations in the
'Antiterrorism and Effective Death Penalty Act of 1996, 110 Stat. 1214, the moving party suffered
‘no penalty, other than delay, if the motion was deemed insufficient. Now that a one-year statute of
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limitations applies to motions filed under § 2255, see 28 U.S.C. § 2244(d)(1), the court’s dismissal

~ of amotion because it is not in proper form may pose a significant penalty for a moving party, who

may not be able to file another motion within the one-year limitation period. Now, under revised
Rule 3(b), the clerk is required to file a motion, even though it may otherwise fail to comply with
the provisions in revised Rule 2(b). The Committee believed that the better procedure was to accept
the defective motion and require the moving party to submit a corrected motion that conforms to

Rule 2(b).
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Rule 3. Filing Motion

', Rule 3. Filing thé Motion; Inmate Filing

(a) Place of filing; copies. A motion undér
these rules shall be filed in the OffICC of thev‘

i clerk of the district court. It shall be
T accompamed by two'conformed coples

thereof.

(a) Where to File; Copies. An original and
two' coples of the motion must be filed
‘w1th the clerk

(b) Filing and service. Upon receipt of the
motion and having ascertained that it appears
on its face to comply with rules 2 and 3, the
clerk of the district court shall file the motion
and enter it on the docket in his office in the
criminal action in which was entered the
judgment to which it is directed. He shall
thereupon deliver or serve a copy of the
motion together with a notice of its filing on
the United States Attorney of the district in
which the judgment under attack was entered.
The filing of the motion shall not require said
United States Attorney to answer the motion
or otherwise move with respect to it unless so
ordered by the court.

(b) Filing and Service. The clerk must file

the motion and enter it on the criminal
docket of the case in which the
challenged judgment was entered. The
clerk must then deliver or serve a copy
of the motion on the [United States
attorney] [attorney for the government]
in that district, together with a notice of
its filing.

(c) Time to File. The time for filing a
motion is governed by 28 U.S.C. § 2255
qe.

(d) Inmate Filing. A paper filed by an
inmate confined in an institution is
timely if deposited in the institution’s
internal mailing system on or before the
last day for filing. If an institution has a
system designed for legal mail, the
inmate must use that system to receive
the benefit of this rule. Timely filing
may be shown by a declaration in
compliance with 28 U.S.C. § 1746 or by
a notarized statement, either of which
must set forth the date of deposit and
state that first-class postage has been
prepaid.

COMMITTEE NOTE

The language of Rule 3 has been amended as part of general restyling of the rules to make
them more easily understood and to make style and terminology consistent throughout the rules.

These changes are intended to be stylistic and no substantive change is intended.
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Revised Rule 3(b) is new and is intended to parallel Federal Rule of Civil Procedure 5(e),
which provides that the clerk may not refuse to accept a filing solely for the reason that it fails to
comply with these rules or local rules. Prior to the adoption of a one-year statute of limitations in
the Antiterrorism and Effective Death Penalty Act of 1996, 110 Stat. 1214, the moving party suffered
no penalty, other than delay, if the petition was deemed insufficient. That Act, however, added a
one-year statute of limitations to motions filed under § 2255, see 28 U.S.C. § 2244(d)(1). Thus, a
court’s dismissal of a defective motion may pose a significant penalty for a moving party who may
not be able to file a corrected motion within the one-year limitation period. The Committee believed
that the better procedure was to accept the defective motion and require the moving party to submit

" a corrected motion that conforms to Rule 2. Thus, revised 3(b) requires the clerk is required to file

a motion, even though it may otherwise fail to comply with Rule 2.

Revised Rule 3(c), which sets out a specific reference to 28 U.S.C. § 2255, paragraph 6, is
new and has been added to put moving parties on notice that a one-year statute of limitations applies
to motions filed under these Rules. Although the rule does not address the issue, every circuit that
has addressed the issue has taken the position that equitable tolling of the statute of limitations is
available in appropriate circumstances. See, e.g.. Dunlap v. United States, 250 F.3d 1001, 1004-07
(6th Cir. 2001): Moore v. United States, 173 F.3d 1131, 1133-35 (8th Cir. 1999): Sandvik v. United
States, 177 F.3d 1269, 1270-72 (11th Cir. 1999). The Supreme Court has not addressed the question
directly. See Duncan v, Walker. 533 U.S. 167 181 (2001) (“We ... have no occasion to address the

Rule 3(d) is new and provides guidance on determining whether a motion from an inmate
is considered to have been filed in a timely fashion. The new provision parallels Federal Rule of
Appellate Procedure 25(a)(2)(C).
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Rule 4. Preliminary Consnderatlon -
by Judge

Rule 4. Preliminary Review

(@) Reference to judge; dismissal or order.
.to answer. The original motion shall be
presented promptly to the judge of the district
court who,presided at the movant's trial and -
sentenced h1m or, if the judge who 1mposed
sentence was not the trial judge, then it shall .

go to the judge who Wwas in charge of that part
of the proceedings being attacked by the. .
movant. If the appropriate judge is

unavailable to consider the motion, it shall be
presented to another judge of the district in
 accordance with the procedure of the court for
the a531gnment of 1ts busmess |

(a) Referral to Judge. The clerk must
© promptly forward the motion to the
. judge'who conducted the trial and
- . imposed sentence or, if the judge who
. imposed sentence was not the trial
judge, to the judge who conducted the
proceedings being challenged. If the
appropriate judge is not available, the
clerk must forward the motion to a judge
under the court’s assignment procedure.

b) Inmal cons1deratmn by Judge The |
, motlon, tocether w1th all the files, records,
transcnptsw Fmd correspondence relatmg to the
Judgment A‘flnder attacL, shall be exammed
promptly by the Judge to whom it is assi gned
If it plainly ,appears from the face of the
motion and 'any annexed exhlblts and the
prior proceedlngs in the case that the movant
is not entitled to relief in the district court, the
judge shall make an order for its summary
dismissal and cause the movant to be notified.
Otherwise, the judge shall order the United
States Attorney to file an answer or other
pleading within the period of time fixed by
the court or to take such other action as the
judge deems appropriate.

‘ | (b) Initial Consideration by J udge. The

judge who receives the motion must
promptly examine it. If it plainly
appears from the motion, any attached
exhibits, and the record of prior
proceedings that the moving party is not

entitled to relief, the judge must dismiss
the motion and direct the clerk to notify
the moving party. If the motion is not
dismissed, the judge must order the
[government] [attorney for the
government] to file an answer or other
pleading within a fixed time, or to take
other action the judge may order.

COMMITTEE NOTE

The language of Rule 4 has been amended as part of general restyling of the rules to make
them more easily understood and to make style and terminology consistent throughout the rules.

These changes are intended to be stylistic and no substantive change is intended.
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Rule 5. Answer; Contents Rule 5. The Answer and the Reply

(a) Contents of answer. The answer shall (a) When Required. The respondent is not
respond to the allegations of the motion. In required to [answer] [or respond to] the
addition it shall state whether the movant has motion — or move with respect to it —
used any other available federal remedies unless a judge so orders.

including any prior post-conviction motions
under these rules or those existing previous to | (b) Addressing the Allegations; Other

the adoption of the present rules. The answer Remedies. The answer must address the
shall also state whether an evidentiary hearing allegations in the motion. In addition, it
was accorded the movant in a federal court. must state whether the moving party has

used any other federal remedies,
including any prior post-conviction
motions under these rules or any
previous rules, and whether the moving
party received an evidentiary hearing.

(b) Supplementing the answer. The court (¢) Records of Prior Proceedings. If the
shall examine its files and records to answer refers to briefs or transcripts of
determine whether it has available copies of the prior proceedings that are not
transcripts and briefs whose existence the available in the court’s records, the
answer has indicated. If any of these items judge must order the

should be absent, the government shall be [government][attorney for the

ordered to supplement its answer by filing the government] to furnish them within a
needed records. The court shall allow the reasonable time that will not unduly
government an appropriate period of time in delay the proceedings.

which to do so, without unduly delaying the '

consideration of the motion. - (d) Reply. The moving party may submit a

reply to the respondent’s answer or other
pleading within a time fixed by the

judge.

COMMITTEE NOTE

The language of Rule 5 has been amended as part of general restyling of the rules to make
them more easily understood and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic and no substantive change is intended.

Revised Rule 5(a), which provides that the respondent is not required to file an answer to the
motion, unless a judge so orders, is taken from current Rule 3(b). The revised rule does not address
the practice in some districts, where the respondent files a pre-answer motion to dismiss the motion.
But revised Rule 4 contemplates that practice and has been changed to reflect the view that if the

court does not dismiss the petition, it may require (or permit) the respondent to do so.
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Finally, revised Rule 5(d) reflects the practice in some jurisdictions that the moving party has
an opportunity to file a respohse, a “trayerse,” or other pleading, to therespondent’s answer. Rather
than using terms such as “traverse. ” see, e.g.. 28 U.S.C. § 2248, to identify the movant’s response
to the answer, the tule uses the more general term rep_ly Jrthatcase;the The Rule prcscnbes that

~ the court set the time for such: responses. In lieu of setting spec1flc tlme limits in each case the court

may decide to include such time limits in its local rules._
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Rule 6. Discovery

Rule 6. Discovery

(a) Leave of court required. A party may
invoke the processes of discovery available

(a) Leave of Court Required. A judge
may, for good cause, authorize a party to

r

i

1

1

o

r

&

under the Federal Rules of Criminal
Procedure or the Federal Rules of Civil
Procedure or elsewhere in the usages and
principles of law if, and to the extent that, the
judge in the exercise of his discretion and for
good cause shown grants leave to do so, but
not otherwise. If necessary for effective
utilization of discovery procedures, counsel
shall be appointed by the judge for a movant
who qualifies for appointment of counsel
under 18 U.S.C. § 3006A(g).

conduct discovery under the Federal
Rules of Criminal Procedure or Civil
Procedure, or in accordance with the
practices and principles of law. If
necessary for effective discovery, the
judge must appoint an attorney for a
moving party who qualifies to have
counsel appointed under 18 U.S.C.

§ 3006A.

(b) Requests for discovery. Requests for (b) Requesting Discovery. When

discovery shall be accompanied by a requesting-discovery;a-party must

statement of the interrogatories or requests for melude-astatement-ofany

admission and a list of the documents, if any, mterrogatoriesorrequestsfor

sought to be produced. admisstomand-atist-of anyrequested
doctuments_A party requesting discovery
must provide reasons for the request.
The request must also include any
proposed interrogatories and requests for
admission, and must specify any
requested documents..

(c) Expenses. If the government is granted (c) Deposition Expenses. If the

leave to take the deposition of the movant or [government][attorney for the

any other person, the judge may as a government] is granted leave to take

condition of taking it direct that the a deposition, the judge may require the

government pay the expenses of travel and [government]{attorney for the

subsistence and fees of counsel for the government] to pay the travel expenses,

movant to attend the taking of the deposition. subsistence expenses, and fees of the
moving party’s attorney to attend the
deposition.

COMMITTEE NOTE

The language of Rule 6 has been amended as part of general restyling of the rules to make
them more easily understood and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic and no substantive change is intended.
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Rule 7. Expansion of Record

Rule 7. Expanding the Record

(a) Direction for expansion. If the motion is
not dismissed summarily, the judge may
direct that the record be expanded by the
parties by the inclusion of additional
m‘aterials relevant toithe determination of the
merits of the motion.,

A

(a). In General. If the motion is not
dismissed, the judge may direct the
parties to expand the record by
submitting'additional materials relating
to the-merits-of'the motion. Fhejudge

t-hese—matma}s The judge may requife
that these materrals be authentlcated

(b) Materlals to be added The expanded
record may 1nelude w1thout limitation, letters
predating the filing of the motion in the
district court, documents, exhibits, and
answers under oath, if so directed, to written
mterrooatorres propounded by the judge.
Affidavits may be submitted and considered
as a part of the. record

(b) Types of Mate ‘f“als The matenals that
may ] be requlred melud te s:predatlng
the fllmg of themotlon ocuments
exhibits, and an Wers under anth to »
written 1nterrogator1es »propounded by
the judge; - Affidavitsalso may be
submitted and eonsrdered as part of the
record. :

j ]
(©) Submlssmn to opposmg party. In any
case in Wthh an expanded record is directed,
copies of the letters ‘documents, exhrbrts and
affldavrts proposed to be 1ncluded shall be
submltted to the party agamst whom they are
to be offered and he shall be afforded an

‘rrf

(d) Authent;eatlon The court may require
the authentication of any material under

opportumty to admrt or deny thelr correctness.

(c) Rev1ew by the Opposmg Party The
judge must give the party against whom
the additional materials are offered an
opportunity to admit or deny their
correctness.

subdivision (b) or (©).

COMMITTEE NOTE

The language of Rule 7 has been amended as part of general restyling of the rules to make
them more easily understood and to make style and terminology consistent throughout the rules.

These changes are intended to be stylistic and no-substantive change is intended.

The language in current Rule 7(d), which deals with authentication of materials in the

expanded record, has been moved to revised Rule 7(a).
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Rule 8. Evidentiary Hearing

Rule 8. Evidentiary Hearing

filed and any transcripts or records of prior

“hearing is not required, the Judge shall make

_dictates.

(a) Determination by court. If the motion
has not been dismissed at a previous stage in
the proceeding, the judge, after the answer is

court actions in the matter are in his
possession, shall, upon a review of those
proceedings and of the expanded record, if
any, determine whether an evidentiary hearing
is required. If it appears that an evidentiary

such disposition of the motion as justice

(a) Determining Whether to Hold a

Hearing. If the motion is not dismissed,

the judge must review the answer, any
transcripts and records of prior
proceedings, and any materials
submitted under Rule 7 to determine
whether an evidentiary hearmg is
warranted

®F unctmn of the maglstrate

(1) When demgnated to do so in accordance
with 28 U.S.C. § 636(b), a magistrate may
conduct hearmgs including evidentiary
heanngs on the motion, and submit to a
judge of the court proposed findings and
recommendations for disposition.

(2) The magistrate shall file proposed
findings and recommendations with the court
and a copy shall forthwith be mailed to all
parties.

(3) Within ten days after being served with a
copy, any party may serve and file written
objections to such proposed findings and
recommendations as provided by rules of
court.

(4) A judge of the court shall make a de novo
determination of those portions of the report
or specified proposed findings or
recommendations to which objection is made.
A judge of the court may accept, reject, or
modify in whole or in part any findings or
recommendations made by the magistrate.

(b) Reference to a Magistrate Judge. A
Jjudge may, under 28 U.S.C. § 636(b),
refer the motion to a magistrate judge to
conduct hearings and to file proposed
finding of fact and recommendations for
disposition. When they are filed, the
clerk must promptly serve copies of the
proposed findings and recommendations
on all parties. Within 10 days after
being served, a party may file objections
as provided by local court rile. The
judge must determine de novo any
proposed finding or recommendation to
which objection is made. The judge may
accept, reject, or modify any proposed
finding or recommendation.
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(c) Appointment of counsel; time for - (c) Appointing Counsel; Time of
hearing. If an ev1dent1ary hearing is requlred Hearing. If an evidentiary hearing is
the judge shall appomt counsel for a movant o warranted, the judge must appomt an
who quahfles for the appomtment of counsel - : attorney to represent a moving party .
under 18 U. S.C.§ 3006A(g) and the heanng who qualifies to have counsel appomted
-shall be conducted as promptly as practxcable under 18 U.s. C § 3006A The Judge
havmg regard for the need of counsel for both must conduct the hearmg as 500N as

e rne for mvestlgat:on and
preparatlorf These ruIes do not’ ]1m1t the
appointment of counsel under 18 U S c. .
§ 3006A at any stage of the proceeding if the
interest of justice so requires. !

practlcable after gtvmg the w‘t ‘rneys
I ; . N f

(d) Productlon of statements at ev1dent1ary (d) Producmg a Statement Federal Rule

[

hearing., of Crmnnal Procedure 26. 2(a) (d) and
(1) In General Federal Rule of Criminal j () applxes a ,;mg‘under th1s rule. If
P{ocedure 26. Z(a) (d) and (f) apphes atan . a party does ni c‘omply with al kule |
ev1dent1ary hearmg under these rules. 26. 2(a) order to ptoduce a w1tness s

(2) Sanctlons for Fallure to Produce } statement the co
Statement Ifa party elects not to comply ! that w1tness s

w‘mth an worder unden Federal Rule of Criminal B
Procedure 26 Q(a) to dehver a statement to the I

moving pax‘ty, at the ev1dent1ary heanng the '

court rnay not con51der the testlmony of the 1

rt must not con51der ‘

1tness whose stat tement is wlthheld ’ '

P |

' COMMITTEE NOTE

The Ianguage of Rule 8 has been amended as part of general restyling of the rules to make
them more easily understood and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic and no substantive change is intended, except as described
below. ~

The requirement in current Rule 8(b)(2) that a copy of the magistrate judge’s findings must
be promptly mailed to all parties has been changed in revised Rule 8(b) to require that copies of
those findings be served on all parties. As used in this rule, requiring that the parties be “served” is
consistent with Federal Rule of Civil Procedure 5(b), which may include mailing the copies.
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Rule 9. Delayed or Successive Motions Rule 9. Second or Successive Motions

(a) Delayed motions. A motion for relief
made pursuant to these rules may be
dismissed if it appears that the government
has been prejudiced in its ability to respond to
the motion by delay in its filing unless the
movant shows that it is based on grounds of
which he could not have had knowledge by
the exercise of reasonable diligence before the
circumstances prejudicial to the government

occurred.

(b) Successive motions. A second or Before presenting a second or successive
successive motion may be dismissed if the motion, the moving party must obtain an
judge finds that it fails to allege new or order from the appropriate court of appeals
different grounds for relief and the prior authorizing the district court to consider the
determination was on the merits or, if new motion. If the district court determines that
and different grounds are alleged, the judge the motion is a second or successive motion,
finds that the failure of the movant to assert without the requisite order, the court must
those grounds in a prior motion constituted an | promptly enter an order transferring the
abuse of the procedure governed by these motion to the court of appeals.

rules.

COMMITTEE NOTE

The language of Rule 9 has been amended as part of general restyling of the rules to make
them more easily understood and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic and no substantive change is intended. -

Current Rule 9(a) has been deleted as being unnecessary in light of the applicable one-year
statute of limitations for § 2255 motions, added as part of the Antiterrorism and Effective Death
Penalty Act of 1996, 110 Stat. 1214.

The remainder of revised Rule 9 reflects provisions in the Antiterrorism and Effective Death
Penalty Act of 1996, 110 Stat. 1214, which now require a moving party to obtain approval from the
appropriate The amended rule provides that if the court determines that the petition is a second or
successive petition, without the requisite approval, the court must forward the case directly to the
court of appeals, a practice now used in some circuits. See, e.g., Liriano v. United States, 95 F.3d
119, 122 (2d Cir. 1996) (court established procedure requiring district courts within circuit to
forward second or successive § 2254 petitions that do not already include an authorization by the
circuit court under 28 U.S.C. § 2244(b)(3)). See also In re Sims, 111 F.3d 45, 47 (6" Cir. 1997)
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applying requirement to § 2255 motions): Coleman v. United States, 106 F.3d 339. 340-41 (10® Cir.
1997); Nuiiez v. United States 96 F.3d 990, 991 (7™ Cir. 1996). ‘ ) ‘

Finally, the title of the rule has been changed to reflect the fact that the rev1sed ‘version
addresses only the topic of second or successive motions.
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Rule 10. Powers of Magistrates

Rule 10. Powers of a Magistrate Judge

U.S.C. § 636.

The duties imposed upon the judge of the If authorized to do so under 28 U.S.C. § 636,
district court by these rules may be performed | a magistrate judge may perform the duties of
by a United States magistrate pursuant to 28 a district judge under these rules.

The language of Rule 10 has been amended as part of general restyling of the rules to make
them more easily understood and to make style and terminology consistent throughout the rules.

COMMITTEE NOTE

These changes are intended to be stylistic and no substantive change is intended.
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Rule 11. Time for Appeal -

‘| Rule 11. Time to Appeal

The time for appeal from an order entered

on a motion for relief made pursuant to these
rules is as provided in Rule 4(a) of the
 Federal Rules of Appellate Procedure.

* | Federal Rule of Appellate Procedure 4(a)
| governs the time to appeal an order entered

under these rules. These rules do not extend

- the time to appeal the original judgment of

Nothing in these rules shall be construed as ‘conviction.
extending the time to appeal from the original
judgment of convyiction in the district court.

- COMMITTEE NOTE

The language of Rule 11 has been amended as part of general restyling of the rules to make
them more easily understood and to make style and terminology consistent throughout the rules.

These changes are intended to be stylistic and no substantive change is intended.
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.| Rule 12. Federal Rules of Criminal and

Civil Procedure; Extent of Applicability

Rule 12. Applicability of the Federal Rules
of Civil Procedure and the
Federal Rules of Criminal
Procedure

If no procedure is specifically prescribed by
these rules, the district court may proceed in
any lawful manner not inconsistent with these
rules, or any applicable statute, and may apply
the Federal Rules of Criminal Procedure or
the Federal Rules of Civil Procedure,
whichever it deems most appropriate, to

motions filed under these rules.

The Federal Rules of Civil Procedure and the
Federal Rules of Criminal Procedure, to the
extent that they are not inconsistent with these
rules, may be applied to motions filed under
these rules.

COMMITTEE NOTE

The language of Rule 12 has been amended as part of general restyling of the rules to make
them more easily understood and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic and no substantive change is intended.
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 1—RULES
GOVERNING § 2254 PROCEEDINGS

I. SUMMARY OF COMMENTS: RULE 1
Six commentators submitted written comments on the proposed revisions to Rule
1. Most of the comments were positive. Among the comments received were

recommendations to create another set of rules to deal with habeas corpus applications
filed under § 2241 and a recommendation that the term “application” be used in lieu of

“petition.”
1I. LIST OF COMMENTATORS: RULE 1
02-CR-007 Hon. Joel M. Feldman, N.D. GA, Atlanta, GA., Decembef 3, 2002.

02-CR-010  Mr. Patrick J. Charest, AIS No. 182262, Atmore, Alabama, December 9,
2002

02-CR-014  Mr. Kent S. Hofmeister, Federal Bar Association, Washington, D.C.,
February 14, 2003.

02-CR-015  Mr. Saul Bercovitch, Esq., State Bar of California, San Francisco, CA,
February 14, 2003

02-CR-017  Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003 .

02-CR-021  Mr. Peter Goldberger, National Ass’n of Criminal Defense Lawyers,

February 21, 2003

III. COMMENTS: RULE 1

Hon. Joel M. Feldman (02-CR-007)

United States District Judge

United States District Court of the Northern District of Georgia
Atlanta, GA.

December 3, 2002.

Judge Feldman points out that § 2254 refers to an “application” for a writ of
habeas corpus. To be grammatically correct, he notes, the rules should refer to the
moving papers as an “application,” not a “petition.”



Comments ' 2
Rules Governing § 2254 Proceedings
March 28, 2003

Mr. Patrick J. Charest (02-CR-010)
Inmate, AIS No. 182262

Atmore, Alabama.

December 9, 2002

Mr. Charest states that the courts have misinterpreted and misapplied 28 U.S.C. §
2244(d)(2) (excluding periods from period of limitation) and that that has had an impact
on the ability of persons to rely on § 2254. He offers no specific comment on the
proposed rules.

Mr. Kent S. Hofmeister (02-CR-014)
Federal Bar Association
Washington, D.C.,

February 14, 2003.

The Federal Bar Association “supports the proposed revisions to the habeas
corpus rules and the associated forms.” ‘

Mr. Saul Bercovitch, Esq., (02-CR-015)
State Bar of California
Committee on Federal Courts

San Francisco, California
February 14, 2003

The State Bar of California’s Committee on Federal Courts supports the proposed
amendments to the Rules Governing § 2254 and § 2255 Proceedings and the
accompanying forms.

Mr. Robert J. Newmeyer (02-CR-017)

United States District Court for the Southern District of California
El Centro, California '

February 19, 2003

Mr. Newmeyer, a career law clerk for United States Magistrate Judge Roger T.
Benitez, urges the Committee to continue consideration of the issue of whether there
should be any specific rules of procedure for § 2241 proceedings. He believes it would
be helpful to adopt a third set of rules for the “triumvirate of oddball collateral attack
cases.

Mr. Peter Goldberger (02-CR-021)
National Ass’n of Criminal Defense Lawyers
February 21, 2003
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Comments 3
Rules Governing § 2254 Proceedings :
March 28, 2003

Mr. Goldberger observes that as redrafted, Rule 1 seems to suggest an all-or-
nothing approach to applying the rules to § 2241 proceedings. In his view, the Rule
should allow a court to apply the rules selectively.



Comments

Rules Governing § 2254 Proceedings
March 28, 2003

ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 2 —;—RULES
GOVERNING § 2254 PROCEEDINGS

I SUMMARY OF COMMENTS: RULE 2

The Committee received written comments from seven persons or organizations.
A number of the commentators opposed the proposed amendment to Rule 2(c)(5) that
would permit someone other than the petitioner to sign the petition. In addition, one
commentator suggested that the term “briefly summarize” was redundant and potentially
misleading; the petitioner should be permitted to state the facts upon which he or she is
basing their petition, and not simply summarize those facts or arguments.

IL LIST OF COMMENTATORS: RULE 2

02-CR-002

02-CR-011

02-CR-013
02-CR-017
02-CR-018

02-CR-020

02-CR-021

Hon. William F. Sanderson, U.S. Magistrate Judge, Dallas, Texas,
QOctober 22, 2002. '

Hon. Dennis G. Green, U.S. Magistrate Judges’ Assn., Del Rio, Texas,
January 14, 2003.

Mr. Michael Rizza, Esq., Pittsburgh, PA, January 15, 2003.
Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003

Mr. Sheldon N. Light, Esq., Detroit, Michigan, February 12, 2003.

| Mr. Kent S. Scheidegger, Criminal Justice Legal Féundation, Sacramento,

CA, February 13, 2003.

Mr. Peter Goldberger, National Ass’n of Criminal Defense Lawyers,
February 21, 2003.

IIl. COMMENTS: RULE 2

Hon. William F. Sanderson (02-CR-002)
United States Magistrate Judge
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Rules Governing § 2254 Proceedings
March 28, 2003

Dallas, Texas,
October 22, 2002.

Judge Sanderson objects to the amendment to Rule 2 that would permit someone
other than the petitioner/movant personally sign the petition/motion. He believes that the
current provision is not onerous and acts as a “prophylactic to a person who might assert
patently false allegations; he doubts that an attorney is competent to execute a declaration
subject to the penalty of perjury. He adds that if the Committee continues with the
proposed change, the Committee Notes should make clear that under the rule only
licensed attorneys may act on an applicant’s behalf. Otherwise, he argues, someone will
argue that persons other than attorneys may sign the petition or motion.

Hon. Dennis G. Green (02-CR-011)

United States Magistrate Judge

President, Federal Magistrate Judges Assn.
Del Rio, Texas

January 14, 2003.

The Magistrate Judges Association oppoSes the amendment to Rule 2(c)(5) that
would permit someone other than the petitioner to sign the petition. The Association
notes that the Committee Note cites § 2242 for the proposition that someone other than
the petitioner may sign. But the Association points out that in the context of § 2242, the
person acting on behalf of the petition has “significant meaning.” Citing Whitmore v.
Arkansas, 495 U.S. 149 (1990), the Association states that the person signing on behalf of
the petitioner must be a “next friend” and that the third party is not eimomatically granted
that status. Instead, the granting of that status depends on a showing why the third
party’s actions would be in the best interests of the petitioner. In short, the Association
believes that this amendment to Rule 2 will result in a significant substantive change. It
recommends that if the amendment is retained that the Committee Note should provide
some context for the meaning of the term “someone.”

Mr. Michael Rizza, Esq. (02-CR-013)
Pittsburgh, PA,
January 15, 2003.

Mr. Michael Rizza, Pro Se Staff Attorney for the Western District of
Pennsylvania, suggests that proposed Rule 2(c) include some sort of requirement that a
person signing on behalf of the petitioner or movant to explain whey the petitioner or
movant has not, or cannot, sign the petition or motion. In the alternative, the rule could
require some sort of attestation that the petitioner or movant does not object to the filing.
He notes examples of cases where third persons who opposed the death penalty have
signed petitions or motions even where the person facing the death penalty did not wish
to have the papers filed.
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Mr. Robert J. Newmeyer (02-CR-017)

United States District Court for the Southern District of California
El Centro, California’

February 19, 2003

- Mr. Newmeyer, a career law clerk for United States Magistrate Judge Roger T.
Benitez, offers several suggestions on Rule 2. First, regarding Rule 2(b), he suggests that
the last sentence in the rule be revised to substitute the word “from” in the place of the
word “against.”” Thus, that sentence would read, “The petltlon must ask for relief from
the state-court judgment being contested.”

Sécond, he suggests that the term “briefly summarize” in Rule 2(c)(2) is
redundant and also potentially bad advice. He states that the petition is often the only
vehicle where the factual predicate for a claim can be set out. He cites the Supreme
Court’s decisiofni in Strickland v. Washington, as an example of when a petitioner is

required to demonstrate cause and prejudice—something that may not be briefly .

summarized. The petition, he argues, is the best and surest place to detail the necessary
facts. A brief summary on the other hand, may lead to denied relief because it fails to
adequately state a claim. He suggests the sentence should read: “The pet1t1on must (2) set
forth the facts supportmg each ground.”

Finally, he welcomes the change in Rule 2(c)(5) that removes the requirement that
the petitioner personally sign the petmon Regardless of whether it reflects good or bad
pohcy, it is consistent with § 2242,

Mr. Sheldon N. Light, Esq. (02-CR-018)
State Bar of Mlchlgan

Standing Committee on United States Courts
Detroit, Michigan

February 12, 2003.

Mr. Sheldon, commenting on behalf of the State Bar of Michigan’s Standing
Committee on United States Courts, believes that the amendment to Rule 2(c)(5) that
would permit someone other than the petitioner to sign the petition, is incomplete. It
would create the false impression that anyone may petition for habeas relief on behalf of
another. He proposes that Rule 2(c)(5) be changed to read: “...be signed under penalty of
perjury by the petztzoner or a next friend or other approprzate person appointed by the
court to prosecute the action.”

- Regarding Rule 2(¢), he notes that there is no current conflict between the current
rule and Civil Rule 5(e) and that there is nothing the proposed rule itself reflecting the
Committee’s apparent belief that it is bettér to require the clerk to file otherwise defective
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Rules Governing § 2254 Proceedings
March 28, 2003

petitions. He suggests that a new Rule 3(b) be inserted, which would be more explicit
about what the Committee Notes assume:

“The court may order petitioner to correct any petition that fails to comply
substantially with the requirements of these rules and may dismiss a petition
without prejudice for a petitioner’s unreasonable failure to comply with the
requirements of such an order.”

Mr. Kent S. Scheidegger (02-CR-020)
Criminal Justice Legal Foundation
Sacramento, CA

February 13, 2003.

Mr. Scheidegger, on behalf of the Criminal Justice Legal Foundation, objects to
the proposed-amendment that would permit someone other than the petitioner to sign the
petition. He points out that the system is plagued with a “flood of worthless petitions”
and that if any change is made to the rule, it should be that there is some system of
verifying the interest of any third person who might sign the petition. He recommends
that the rule be changed to permit “next friend” petitions as recognized in Whitmore v.
Arkansas.

Mr. Peter Goldberger (02-CR-021)
National Ass’n of Criminal Defense Lawyers
February 21, 2003

Mr. Goldberger, on behalf of NADCL, offers several comments on Rule 2. First,
regarding Rule 2(a) and (b), he suggests that the rule clarify that the petition may be filed
even though petitioner may not know the exact name of the respondent.

Regarding Rule 2(c)(5), he suggests that the Committee Note should make it
explicit that the five items that must be contained in the petition is an “exclusive” list and
that a petition cannot be dismissed if the petitioner fails to allege any other matters, e.g.,
exhaustion of remedies or other affirmative defenses.

Finally, regarding Rule 2(d), he suggests that the rule be amended to add the word
“either” after the words, “If filed pro se, the petition must substantially follow...” He
observes that any mandatory local forms, which deviate from the national model form,
should not be permitted, or at least controlled. On the other hand, he suggests that the
courts should be permitted to exempt capital cases from the form. He offers substitute
language: ’
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“If the petition is filed by counsel, all information required by the form shall be
included, and the petition may either follow the form or comply. with the rules of
the district court where filed for a complaint in a civil action.”

.

)

|

C

]

f




-

o
]

lpstietiad

bt

1 i

Comments 9
Rules Governing § 2254 Proceedings
March 28, 2003

ADVISORY COMMITTEE ON

FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 3—RULES
- GOVERNING § 2254 PROCEEDINGS

I. SUMMARY OF COMMENTS: RULE 3

Four persoris submitted written comments on the proposed amendments to Rule 3.
One of the commentators, currently a state prisoner, offered extensive comments on the
problems with prison internal mail systems and may pose problems for application of the
proposed rule. One commentator opposed the proposed amendment that requires the
court to accept even defective petitions, while another supports that amendment.

II. LIST OF COMMENTATORS: RULE 3

02-CR-009  Ms. Theresa Torricellas, W#21722, Corona, CA, November 28, 2002.

02-CR-011  Hon. Dennis G. Green, U.S. Magistrate Judges’ Assn., Del Rio, Texas,
January 14, 2003.

02-CR-017  Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003
02-CR-021 M. Peter Goldberger, National Ass’n of Criminal Defense Lawyers,
- February 21, 2003
I. COMMENTS: RULE 3
Ms. Theresa Torrlcellas (02- CR-009)
Inmate, W#21722
Corona, CA
November 28, 2002.

Ms. Torricellas provides an extensive discussion pointing some of the inherent
problems with referencing prison internal mailing systems in Rule 3. She notes that the

prison systems do not meet the “ideal necessary to be compatible with the proposed

[rule].”
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Hon. Dennis G. Green (02-CR-011)
United States Magistrate Judge "

President, Federal Magistrate Judges Assn.
Del Rio, Texas

January 14, 2003.

The Magistrate Judges Association supports the proposed amendment to Rule
3(b), which would require the clerk to file a pet1t10n even if it was otherwise
procedurally defective. !

Mr. Robert J. Newmeyer (02-CR-017)

United States District Court for the Southern District of California
El Centro, California

February 19, 2003

Mr. Newmeyer, a career law clerk for United States Magisirate Judge Roger T.
Benitez, observes that the proposed amendment to Rule 3(b) (which requires the clerk to
file every petition) will create more work for the courts and goes beyond the ostensibly
parallel provision in Rule of Civil Procedure 5(e). The latter rule states that the clerk shall
not refuse to file a paper solely because it is not in proper form. Under Rule 3, the clerk
would be required to file a petition even if the required fee or IFP affidavit was not
attached. He suggests that Rule 3 should at least conform to the language in Civil Rule 5.

He “applauds” proposed Rule 3(c) and (d).

Mr. Peter Goldberger (02-CR-021)
National Ass’n of Criminal Defense Lawyers
February 21, 2003

Noting that Rule 3(c) references § 2244(d), Mr. Goldberger believes that the rules
should not presume to judge the validity, or constitutionality, of a particular statute.
Further, the rule should not “mislead” with regard to the existence of “extrastatutory
issues, such as equitable tolling of the statute of limitations...” The rule should state in
an unqualified way that timeliness “is governed” by statute.

With regard to Rule 3(d), Mr. Goldberger assumes the proposed language
regarding “timely filing may be shown...” means that the § 1746 statement is sufficient

but not necessary and that the court may examine other papers or information to

determine if the filing is timely. If that is now permitted, he agrees with the change.
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Rules Governing § 2254 Proceedings
March 28, 2003

ADVISORY COMMITTEE ON

FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 4 —RULES
GOVERNING § 2254 PROCEEDINGS

I SUMMARY OF COMMENTS: RULE 4

The Committee received written comments from five commentators. One
commentator, the Magistrate Judges Assn., approves the amendment that addresses the
issue of notifying state officials of the habeas petition. Another commentator, a career
law clerk, points out that the proposed amendment fails to address a significant area of
practice —filing of pre-answer motions to dismiss.

IL LIST OF COMMENTATORS: RULE 4

02-CR-011  Hon. Dennis G. Green, U.S. Magistrate Judges’ Assn., Del Rio, Texas,
January 14, 2003.

02-CR-012  Hon. Benson Everett Legg, D. MD, Baltimore, MD., January 22, 2003.
02-CR-016  Mr. John H, Blume, Esq., Columbia, South Carolina, February 14, 2003.
02-CR-017  Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003

02-CR-021  Mr. Peter Goldberger, National Ass’n of Criminal Defense Lawyers,
February 21, 2003

III. COMMENTS: RULE 4 )

Hon. Dennis G. Green (02-CR-011)

United States Magistrate Judge

President, Federal Magistrate Judges Assn.
Del Rio, Texas

January 14, 2003.

The Magistrate Judges Association supports the amendment to Rule 4. In
particular they approve the requirement in Rule 4 that addresses the notice of the habeas
proceedings to state officials.
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Rules Governing § 2254 Proceedings
March 28, 2003 ‘

Hon. Benson Everett Legg (02-CR-012)

United States District Judge

United States District Court for the District of Maryland
Baltimore, Maryland

January 22, 2003.

" Judge Legg suggests that Rule 4 be amended to provide that the court may require
the petitioner to supplement his or her petition before deciding whether to dismiss the
petition. He notes that in his district it is the practice to issue a show cause order to the
petitioner if it appears that the petition is time barred; based on that response, the court
may dismiss the petition without requiring an answer from the government. They use the
same system if it appears from the face of the petition that there may be an unexhausted

claim. He suggests some additional language that would reflect that practice.

Mr. Robert J. Newmeyer (02-CR-017)

United States District Court for the Southern District of California
El Centro, California ‘ ‘
February 19, 2003

Mr. Newmeyer, a career law clerk for United States Magistrate Judge Roger T.
Benitez, states that proposed Rules 4 and 5 fail to address a significant issue in habeas
practice. He notes that since AEDPA, there has been a significant increase in the number
of filings of pre-Answer motions to dismiss, even though it is not entirely clear that a
motion to dismiss is even proper in habeas practice. And there are no national rules
addressing the issue of such motions; whatever guidance exists is in the form of local
rules or practice. He'urges the Committee to address- the issue and suggests that Civil
Rule 12(b) might provide a useful model for the habeas rules. However, he notes that
“time” is a major issue and urges the Committee to resolve the conflict between the
indefinite time limits in Rule 4(b) and the more specific time limits in § 2243.

Mr. Peter Goldberger (02-CR-021)
National Ass’n of Criminal Defense Lawyers
February 21, 2003

Mr. Goldberger refers the Committee to 28 U.S.C. § 1631 (transfer to cure
jurisdictional defect). He states that a federal court should not be in the position of being
an advocate for the government, much less raising and ruling upon waivable defenses.
The Note, he says, should emphasize the narrowness of the term, plainly appears.”
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Comments ' 13
Rules Governing § 2254 Proceedings
March 28, 2003

ADVISORY COMMITTEE ON

FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 5—RULES
GOVERNING § 2254 PROCEEDINGS

L SUMMARY OF COMMENTS: RULE 5

Five commentators submitted written comments and suggestions on Rule
5. One of them, a state prisoner, noted that the Committee had changed the rule in such a
manner to create a potential substantive change, without identifying it as such in the
Committee Note. One commentator suggested that the government be required to
provide certified copies of all of the prior state court proceedings, and another objected
that the revised rules require the petitioner to allege possible affirmative defenses. Still
another commentator is concerned that the term, “traverse” which is commonly used to
label the petitioner’s response to the government’s answer, is not used in the rule itself.
Finally, one of the commentators, a career law clerk, notes that the rules fail to address
the common practice of the government filing a pre-answer motion to dismiss.

IL. LIST OF COMMENTATORS: RULE 5

02-CR-009  Ms. Theresa Tofricellas, Wi#21722, Corona, CA, November 28, 2002.

02-CR-011  Hon. Dennis G. Green, U.S. Magistrate Judges’ Assn., Del Rio, Texas,
January 14, 2003.

02-CR-012  Hon. Benson Everett Legg, D. MD, Baltimofe, MD., January 22, 2003.

02-CR-013  Mr. Michael Rizza, Esq., Pittsburgh, PA, January 15, 2003.

02-CR-017  Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003

02-CR-021  Mr. Peter Goldberger, National Ass’n of Criminal Defense Lawyers,
February 21, 2003

III. COMMENTS: RULE 5

Ms. Theresa Torricellas (02-CR-009)
Inmate, W#21722




Comments \ 14
Rules Governing § 2254 Proceedings
March 28, 2003

Corona, CA
November 28, 2002.

Ms. Torricellas points out that the Committee Note to Rule 5 is incorrect in that it
does not identify a substantive change to Rule 5(b), that the new rule now explicitly
requires the government to state whether any claim in the petition is barred by one of the
listed grounds. She provides an extensive discussion of the point.

Hon. Dennis G. Green (02-CR-011)

United States Magistrate Judge

President, Federal Magistrate Judges Assn.
Del Rio, Texas

January 14, 2003.

The Magistrate Judges Association supports the adoption of Rule 5(c) of the §
2254 Rules and Rule 5(e) of the § 2255 Rules, noting that the proposed rule is consistent
with the practice in many jurisdictions.

Hon. Benson Everett Legg (02-CR-012)

United States District Judge ,

United States District Court for the District of Maryland
Baltimore, Maryland

January 22, 2003.

Judge Legg suggests that Rule 5(¢) be amended to clarify that a reply from the
petitioner is not permitted in all cases, and offers suggested language to accomplish that
change.

Mr. Michael Rizza, Esq. (02-CR-013)
Pittsburgh, PA,
January 15, 2003.

Mr. Michael Rizza, Pro Se Staff Attorney for the Western District of
Pennsylvania, suggests that Rule 5 be amended to require the government to append to its
answer a “certified copy of the docket entries of each and every state court in which
anything was filed relative to the conviction under attack as well as a docket sheet from
the United States Supreme Court if a petition for certiorari was filed from of the state
court judgments.” He observes that this would assist the court in deciding statute of

limitations issues and would provide a “snapshot/summary” of what took place in the-

courts and what other documents might be necessary to rule on the petition.

Mr. Robert J. Newmeyer (02-CR-017)
United States District Court for the Southern District of California
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El Centro, California
February 19, 2003

Mr. Newmeyer, a career law clerk for United States Magistrate Judge Roger T.
Benitez, states that proposed Rules 4 and 5 fail to address a significant issue in habeas
practice. He notes that since AEDPA, there has been a significant increase in the number
of filings of pre-Answer motions to dismiss, even though it is not entirely clear that a
motion to dismiss is even proper in habeas practice. And there are no national rules
addressing the issue of such motions; whatever guidance exists is in the form of local
rules or practice. He urges the Committee to address the issue and suggests that Civil
Rule 12(b) might provide a useful model for the habeas rules. However, he notes that
“time” is a major issue and urges the Committee to resolve the conflict between the
indefinite time limits in Rule 4(b) and the more specific time limits in § 2243,

Regarding Rule 5(e), he believes that the proposed addition of the “reply” should
be reevaluated. The question of permitting the petitioner or movant to file a response to
the government’s answer is a murky area and it is unclear just what that filing should be
called. He suggests that the term “traverse” should be used, citing various authorities that
use that term. He adds that the Committee Note curiously fails to use the term, thus
leaving litigants to wonder whether a reply and a traverse are the same thing. Finally, he
offers some suggestions on what the traverse may, or may not, address.

Mr. Peter Goldberger (02-CR-021)
National Ass’n of Criminal Defense Lawyers
February 21, 2003

Mr. Goldberger believes that it sounds unnecessarily burdensome to require the
government to respond to every allegation in the petition/motion. He adds that that
seems to also contradict Rule 4, which instructs the judge to require an answer or other
pleading. A typical motion would be a motion to dismiss, and that should be permitted
under the rule. He points out that the second sentence of the rule is “inappropriately
phrased.” The rule should not seem to require a recitation of whether any affirmative
defense is applicable. Instead, the rule should state that the answer or other pleading
specifically pleads any affirmative defenses. He argues that this portion of the rule
should be modeled after Civil Rule 12(b) and the Note should state that the rule is not an
attempt to catalog what comprises an affirmative defense — the respondent has the burden
of pleading and proving an affirmative defense.

Finally, in light of § 2254(b)(3)’s express waiver requirement, the lack of
exhaustion of remedies defense should be treated separately. He would prefer that the
Committee use the Rules Enabling Act to supercede § 2254(b)(3).
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ADVISORY COMMITTEE ON

FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 6 — RULES
GOVERNING § 2254 PROCEEDINGS

L SUMMARY OF COMMENTS: RULE 6

The Committee received comments from only two commentators. The comments
generally focused on a suggestion to change the rule to recognize the court’s authority to
approve and monitor discovery.

II. LIST OF COMMENTATORS: RULE 6
02-CR-003  Jack E. Horsley, Esq., Matoon, Illinois, October 25, 2002.

02-CR-017  Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003

III. COMMENTS: RULE 6

Jack E. Horsley, Esq. (02-CR-003)
Matoon, Illinois
October 25, 2002.

Mr. Horsley suggests a modification in Rule 6(b) to read “...by a statement giving
grounds and details supporting the request...”

Mr. Robert J. Newmeyer (02-CR-017)

United States District Court for the Southern District of California
El Centro, California

- February 19, 2003

Mr. Newmeyer, a career law clerk for United States Magistrate Judge Roger T.
Benitez, believes that Rule 6(b) would benefit from a minor change. He suggests that the
rule be changed to read, “When requesting discovery, a party must include with the
request the proposed interrogatories...” This change, he observes, will permit the judge
to evaluate whether the requested discovery is appropriate. As currently drafted, the rule
would require unnecessary work by the courts; with his proposal, the judge could in a
single step evaluate both the needs and the means for the obtaining discovery.
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He also suggests that Rule 6(c) be changed to address the issue of whether the
petitioner bears the costs of his or her discovery.
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 7—RULES
GOVERNING § 2254 PROCEEDINGS

I. SUMMARY OF COMMENTS: RULE 7

~ Four commentators submitted written suggestions on Rule 7. Two of the
commentators suggested that the rule be revised to recognize that in an appropriate case,
the court should be able to expand the record, without depending on the parties to do so.
One commentator suggested that the rule be changed to better advise pro se petitioners
that the Rules of Civil Procedure apply to habeas proceedings.

II. LIST OF COMMENTATORS: RULE 7

02-CR-005 Hon. Franklin S. Van Antwerpen, E.D. PA., November 27, 2002.
02-CR-013  Mr. Michael Rizza, Esq., Pittsburgh, PA, January 15, 2003.
02-CR-017  Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003

02-CR-021  Mr. Peter Goldberger, National Ass’n of Criminal Defense Lawyers,
February 21, 2003

IIl. COMMENTS: RULE 7

Hon. Franklin S. Van Antwerpen (02-CR-005)

United States District Judge

Criminal Business Committee

United States District Court of the Eastern District of Pennsylvania
November 27, 2002.

On behalf of the Criminal Business Committee of the U.S. District Court for the
Eastern District of Pennsylvania, Judge Van Antwerpen, suggests that that additional
language be added to the Committee Note that expressly states that Rule 7 is not intended
to “extend or alter” existing case law, which applies the Federal Rules of Civil Procedure
to the rule, and its application. That Committee believes that adding that language will
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help alert pro se litigants and counsel that the Rules of Civil Procedure apply, along with
the existing and applicable body of case law. ‘

Mr. Michael Rizza, Esq. (02-CR-013)
Pittsburgh, PA,
January 15, 2003.

Mr. Michael Rizza, Pro Se Staff Attomey for the Western District of
Pennsylvania, suggests that Rule 7(a) be amended by deleting the word “merits.” He
notes that there may other occasions where the court may want to expand the record by
submitting information that is relevant to some issue other than the merits of the case, for
example, where there is a question about the statute of limitations. He suggests possible
substitute language.

Mr. Robert J. Newmeyer (02-CR-017)

United States District Court for the Southern District of California
El Centro, California

February 19, 2003

Mr. Newmeyer, a career law clerk for United States Magistrate Judge Roger T.
Benitez, offers several comments on Rule 7. First, he believes that Rule 7(a)
“unnecessarily cramps a judge’s power to expand the record” because it contemplates
that the judge will be limited to seeking additional information through the parties. The
rule should be changed, he states, to read, “If the petition is not dismissed, the judge may
expand the record by obtaining additional materials, or by directing the parties to submit
additional materials, relating to the merits of the petition.” Further, the rule should read,
“The judge may require these materials be authenticated.”

Second, in Rule 7(b) the text could be simplified by inserting the word
“affidavits” into the earlier list of materials in the first sentence of the rule.

Finally, he states that there is an open question whether § 2254(e)(2)’s bar on
evidentiary hearings also bars other habeas discovery or whether Rules 6 and 7 are
unaffected by that Act. He believes it would be helpful if the subject was addressed
either in the rules or in the Committee Notes.

Mr. Peter Goldberger (02-CR-021)
National Ass’n of Criminal Defense Lawyers
February 21, 2003

Mr. Goldberger suggests that the relationship between Rules 6 and 7(b) should be
clarified and suggests language to accomplish that: “If discovery has been allowed under
Rule 6,_either party may add the fruits of discovery to the record under this Rule.” He
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also suggests that the last sentence should be made a separate subsection in order to-
clarify that a party’s ability to supplement the record with affidavits is not limited to
cases covered under Rule 7(a).
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ADVISORY COMMITTEE ON

FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 8 — RULES
GOVERNING § 2254 PROCEEDINGS

I SUMMARY OF COMMENTS: RULE 8

Three commentators offered written comments on Rule 8. One commentator
observed that as a result of restyling, the court is now required to review the entire record,
a task that is not currently required by any Supreme Court decision; he also notes that the
10-day provision is unrealistic. Another commentator suggests that the rule be revised to
insure that courts promptly hold evidentiary hearings.

I11. LIST OF COMMENTATORS: RULE 8
02-CR-017  Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003

02-CR-020  Mr. Kent S. Scheidegger, Criminal Justice Legal Foundation, Sacramento,
CA, February 13, 2003.

02-CR-021  Mr. Peter Goldberger, National Ass’n of Criminal Defense Lawyers,
February 21, 2003

III. COMMENTS: RULE 8

Mr. Robert J. Newmeyer (02-CR-017)

United States District Court for the Southern District of California
El Centro, California .

February 19, 2003

Mr. Newmeyer, a career law clerk for United States Magistrate Judge Roger T.
Benitez, offers suggestions on all subdivisions in Rule 8. Regarding Rule 8(a)
(Determining Whether to Hold a Hearing), he states that the new provision is both
underinclusive and overinclusive, and is “unwarranted.” In his view, this has resulted

from the restyling. He reads the new provision to require the judge to review the entire.

record, a task that is not required by any Supreme Court decision. To that extent it is
overinclusive. And because the rule does not include in the list of documents, the
petition itself and the any attached affidavits. He suggests that the rule be rewritten to
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Comments 22
Rules Governing § 2254 Proceedings
March 28, 2003

“soften the mandatory terrmnology, and address the issue of whether the rule
encompasses the new § 2254(e)(2) proh1b1t10n on ev1dent1ary hearings. He proposes that
the rule read as follows:

“If the petition is not dismissed, the judge may review any part of the assembled
record to determine whether an evidentiary hearing is required or foreclosed by a
failure to develop the factual basis of the claim in State court proceedings.”

Regarding Rule 8(b), he states that the 10-day provision in the rule is unfairly
short for petitioners, especially pro se prisoner petitioners. He offers a suggested,
commonplace, scenario to emphasize this point. He suggests that the time for an
objection be changed to “30 days after filing.” This time frame, he pomts out, would be
consistent with the time allowed for a normal civil appeal. .

Finally, regarding Rule 8(c), he states that the last sentence appears to be either
superfluous and should be omitted, or instead made the subject of a new rule.

Mr. Kent S. Scheidegger (02-CR-020)
Criminal Justice Legal Foundation
Sacramento, CA

February 13, 2003.

Mr. Scheidegger, on behalf of the Criminal Justice Legal Foundation, suggests
that in Rule 8(b), the word “promptly” be inserted before the words “determine de novo.”
He suggests that that language will admonish the district judge to expedite the process.

Mr. Peter Goldberger (02-CR-021)
National Ass’n of Criminal Defense Lawyers
February 21, 2003

.Mr. Goldberger believes that Rule 8(b) should entirely deleted in light of Rule 10,
and the fact that it is redundant to a large extent with 28 U.S.C. § 636 and Civil Rule
72(b). The redundancy creates a question about the Committee’s intent. :
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Comments 23
Rules Governing § 2254 Proceedings '
March 28, 2003

ADVISORY COMMITTEE ON

FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 9—RULES
GOVERNING § 2254 PROCEEDINGS

I. . SUMMARY OF COMMENTS: RULE 9

The Committee received comments from four commentators. Two of them
suggested that the rule be further amended to provide that if the court determines that the
petition is a second or successive petition, that the court is required to transfer the case to
the court of appeals. Another commentator recommended that the Committee use the
supersession clause to eliminate the statutory procedure for second or successive
petitions.. ‘

II. LIST OF COMMENTATORS: RULE 9

02-CR-011  Hon. Dennis G. Green, U.S. Magistrate Judges’ Assn., Del Rio, Texas,
January 14, 2003.

02-CR-017  Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003
02-CR-018  Mr. Sheldon N. Light, Esq., Detroit, Michigan, February 12, 2003.

02-CR-021  Mr. Peter Goldberger, National Ass’n of Criminal Defense Lawyers,
February 21, 2003

1. COMMENTS: RULE 9

Hon. Dennis G. Green (02-CR-011)

United States Magistrate Judge

President, Federal Magistrate Judges Assn.
Del Rio, Texas

January 14, 2003.

The Magistrate Judges supports the amendment to Rule 9(b). It recommends,
however, that ‘a new sentence be added after the first sentence to provide for an
immediate transfer of a second or successive petition to the Court of Appeals. It suggests
that the added sentence read as follows: “If it plainly appears from the petition and from a
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Rules Governing § 2254 Proceedings
March 28, 2003

review of the dockets of all district courts in the state that a second or successive petition
has been presented the judge shall promptly enter an order transferring the papers to the
court of appeals.” The Association believes that this procedure would reflect the actual
practice in many districts. It adds that in some districts, however, the petition is simply
dismissed.

Mr. Robert J. Newmeyer (02-CR-017)

United States District Court for the Southern District of California
El Centro, California

February 19, 2003

Mr. Newmeyer, a career law clerk for United States Magistrate Judge Roger T.
Benitez, believes that Rule 9 is fine as is.

Mr. Sheldon N. Light, Esq. (02-CR-018)
State Bar of Michigan

Standing Committee on United States Courts
Detroit, Michigan

February 12, 2003.

Mr. Sheldon, commenting on behalf of the State Bar of Michigan’s Standing
Committee on United States Courts, suggests that Rule 9 clarify the procedures to be
used when a petitioner or movant submits a second or successive petition or motion. In
his view, express direction in the rules themselves would be helpful. He suggests that the
following language be used:

“If it plainly appears that a second or successive petition [motion] has been
presented to the District Court, that court shall promptly transfer the action to the
Court of Appeals.”

Mr. Peter Goldberger (02-CR-021)
National Ass’n of Criminal Defense Lawyers
February 21, 2003

Mr. Goldberg notes that any attorney who has litigated a case under the AEDPA,
and judges of the Courts of Appeals, know that the statutory procedures for successive
petitions or motions are cumbersome and wasteful of resources. In this view, the Act
inappropriately placed that decision in the hands of the Circuit Courts. He recommends
that the Committee use the Rules Enabling Act supersession clause to override the
statute, and suggests language for both the Rule and the Note to accomplish that step.
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Comments 25
Rules Governing § 2254 Proceedings :

March 28, 2003

ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 10 —RULES
GOVERNING § 2254 PROCEEDINGS

I. SUMMARY OF COMMENTS: RULE 10

Only two commentators submitted written comments and both of them indicated
that the proposed revisions were fine.

IL LIST OF COMMENTATORS: RULE 10
02-CR-017  Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003

02-CR-021  Mr. Peter Goldberger, National Ass’n of Criminal Defense Lawyers,
February 21, 2003

IIl. COMMENTS: RULE 10

Mr. Robert J. Newmeyer (02-CR-017)
United States District Court for the Southern District of California

El Centro, California
February 19, 2003

Mr. Newmeyer, a career law clerk for United States Mégistrate Judge Roger T.
Benitez, states that Rule 10 is fine as is.

Mr. Peter Goldberger (02-CR-021)
National Ass’n of Criminal Defense Lawyers
February 21, 2003

Mr. Goldberger believes that Rule 10 is fine
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Rules Governing § 2254 Proceedings ‘
March 28, 2003

ADVISORY COMMITTEE ON

FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 11 — RULES
GOVERNING § 2254 PROCEEDINGS

I. SUMMARY OF COMMENTS: RULE 11

Three commentators submitted written comments on the proposed amendments to
Rule 11. Two of them approved of the revised rule and one suggested that the rule be
further revised to state that the Rules of Civil Procedure may not be used if they conflict
with the habeas statutes. ‘

1I. LIST OF COMMENTATORS: RULE 11
02-CR-017 Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003

02-CR-020  Mr. Kent S. Scheidegger, Criminal Justice Legal Foundation, Sacramento,
CA, February 13, 2003.

02-CR-021 M. Peter Goldberger, National Ass’n of Criminal Defense Lawyers,
February 21, 2003 ~

III. COMMENTS: RULE 11

Mr. Robert J. Newmeyer (02-CR-017)

United States District Court for the Southern District of California
El Centro, California

February 19, 2003

Mr. Newmeyer, a career law clerk for United States Magistrate Judge Roger T.
Benitez, believes that Rule 11 is fine.

Mr. Kent S. Scheidegger (02-CR-020)
Criminal Justice Legal Foundation
Sacramento, CA ‘
February 13, 2003.
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Comments 27
Rules Governing § 2254 Proceedings

March 28, 2003

Mr. Scheidegger, on behalf of the Criminal Justice Legal Foundation, points out
that Rule 11 omits reference to the fact that the Rules of Civil Procedure may not be used
when they conflict with the habeas corpus statutes. He suggests inserting the words,
“applicable statutes or” between the words “inconsistent with” and “these rules.”

Mr. Peter Goldberger (02-CR-021)
National Ass’n of Criminal Defense Lawyers
February 21, 2003

Mr. Goldberger believes that Rule 11 is fine.
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Comments 28
Rules Governing § 2254 Proceedings
March 28, 2003

ADVISORY COMMITTEE ON

FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO FORMS FOR RULES
GOVERNING § 2254 PROCEEDINGS

I SUMMARY OF COMMENTS: FORMS

The Committee received comments from eight persons or organizations on the
proposed forms for § 2254 proceedings. The commentators generally supported the
changes to the forms, but several of them suggested that the list of possible grounds for
relief be either limited or omitted altogether. Another commentator objected to requiring
the petitioner to list possible affirmative defenses: Finally, one commentator noted that
the proposed forms do not include reference to two increasingly common grounds in
habeas petitions: challenges to prison disciplinary proceedings and challenges to
revocation of parole decisions.
I1. LIST OF COMMENTATORS: FORMS |
02-CR-003  Jack E. Horsley, Esq., Matoon, Illinois, October 25, 2002.
02-CR-005  Hon. Franklin S. Van Antwerpen, E.D. PA., November 27, 2002.
02-CR-006  Hon. Judith K. Guthrie, E.D. Texas, Tyler, Texas, November 20, 2002.

02-CR-011  Hon. Dennis G. Green, U.S. Magistrate Judges’ Assn., Del Rio, Texas,
January 14, 2003.

02-CR-012  Hon. Benson Everett Legg, D. MD, Baltimore, MD., January 22, 2003.
02-CR-016  Mr. John H, Blume, Esq., Columbia, South Carolina, February 14, 2003.
02-CR-017  Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003

02-CR-021 . Mr. Peter Goldberger, National Ass’n of Criminal Defense Lawyers,
February 21, 2003




Comments 20
Rules Governing § 2254 Proceedings
March 28, 2003

IIl. COMMENTS: FORMS

Jack E. Horsley, Esq. (02-CR-003)
Matoon, Illinois
October 25, 2002.

Mr. Horsley supports the material concerning “Ground Two™ in the official forms.

Hon. Franklin S. Van Antwerpen (02-CR-005)

United States District Judge

Criminal Business Committee

United States District Court of the Eastern District of Pennsylvania
November 27, 2002.

On behalf of his court’s Criminal Business Committee, Judge Van Antwerpen
suggests additional language for the § 2254 form at Paragraph 9. The proposed language
would highlight the one-year statute of limitations and the filing of second or successive
petitions. He notes that as a practical matter, the language will help prevent the filing of
a second or successive petition without an order from the Circuit Court.

He also suggests that Question 13(a) be deleted and that the information requested
in that question be asked for in each of the four grounds listed in Question 12. Thus,
Question 13(b ) would become Question 13. He notes that this approach is the one taken
in all petitions filed in the Eastern District of Pennsylvania and resulted after extensive
review of the apparent confusion caused in the format in the proposed forms.

Finally, he suggests that in Question 12(a) for each of the grouhds that the word
“briefly” be deleted and that the word “specific” be highlighted. He notes that using the
word “briefly” my mislead petitioners into not including the necessary facts.

Hon. Judith K. Guthrie (02-CR-006)

United States District Judge -

United States District Court for the Eastern District of Texas
Tyler, Texas

November 20, 2002.

Judge Guthrie observes that a growmg number of habeas cases focus on
challenges by a state prisoner to prison discipline proceedings and revocation of parole
decisions. She cites Edwards v. Balisok, 520 U.S. 641 (1997), where the Court stated
that challenges to disciplinary proceedings are to be filed under § 2254. She has attached
a copy of the form used in the four districts in Texas to cover such proceedings.
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Comments 30
Rules Governing § 2254 Proceedings
March 28, 2003

Hon. Dennis G. Green (02-CR-011)

United States Magistrate Judge

President, Federal Magistrate Judges Assn.
Del Rio, Texas

January 14, 2003.

The Magistrate Judges Association supports the proposed forms, but offers
specific comments on Questions 11 and 12. First the Association recommends that in
Question 11 it would be beneficial to include a space for insertion of the date of filing.

Second, the Association believes that the list of possible grounds for relief in Question 12

is “terribly misleading.” The Association notes that unless the motion or petition

specifically invokes the Constitution, laws, or treaties the petition or motion is subject to

dismissal. It points out that none of the listed grounds in Question 12 reference any of

those provisions. Thus, the form should include an “admonition” that the petitioner or

movant must reference those provisions. The Association also suggests that four-
additional grounds be added. «

Hon. Benson Everett Legg (02-CR-012)

United States District Judge

United States District Court for the District of Maryland
Baltimore, Maryland

January 22, 2003.

Judge Legg indicates that in his district the local forms do not include a list of
possible grounds for relief. It has been the experience in that district that using a list only
encourages defendants to raise inapplicable claims.

Mr. John H, Blume, Esq. (02-CR-016)
Habeas Assistance and Training Project
Columbia, South Carolina

February 14, 2003.

Mr. Blume offers several comments on the forms accompanying the § 2254
Rules. First, he supports the change to Rule 2(c)(5), concerning the signature of either the
petitioner or someone else, he observes that in the Model Form there is an indication on
the last line of the form that the signature of the petitioner is required. He suggests that if
someone other than the petitioner may indeed sign the petition, then the word “required”
should be removed from the form.

Second, notes that there is a possible inconsistency in the § 2254 form and the §
2255 form in Question 5. In the § 2254 Form, there is a reference to. an “Insanity Plea.”
But in the § 2255 Form, there is no reference to that plea. The inconsistency he states,
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Comments ‘ 31
Rules Governing § 2254 Proceedmgs
March 28, 2003

will create confusion and unnecessary litigation. His solution is to remove the reference
in the § 2254 form. ‘

Third, he raises concerns about Question 19, regarding “Timeliness of Petition.”
In his view the addition of the section on timeliness along with the requirement for the
petitioner to “explain why...” converts the affirmative defense of the statute of
limitations into an affirmative pleading requirement. That conversion, he maintains, is for
Congress to make.  Assuming that the question is retained, it would be beneficial to
include in the form a list of sample reasons why the one-year statute of limitations is not
applicable; he includes a suggested list.

Finally , regarding Question 12, he. states that the second sample ground,
(Conviction obtained by use of coerced confession) is already subsumed into the fifth
sample ground, relating to violation of the privilege against self-incrimination. He also
states that the fourth ground, concerning searches and seizures, should be removed
because those grounds are not ordinarily cognizable in federal habeas corpus
proceedings. He continues by suggesting that if a list is to be included in Question 12,
some additional grounds should be added — Batson issue, denial of cross-examination,
denial of conflict-free counsel, statements obtained in violation of sixth amendment right
to counsel, improper jury instructions, insufficient evidence, and denial of trial by
impartial jury. ,

Mr. Robert J. Newmeyer (02-CR-017)

United States District Court for the Southern District of California
El Centro, California

February 19, 2003

Mr. Newmeyer, a career law clerk for United States Magistrate Judge Roger T.
Benitez, notes that while Rule 2 now permits someone other than the petitioner to sign
the petition, the form still requires the petitioner’s signature.

He suggests that the list of possible grounds for relief, in Question 12, be omitted.
He is philosophically opposed to the courts providing what amounts to legal advice to a
party. If the courts are bound to include a list, then the list should be correct; here the list
is incomplete. He offers several other grounds that could be listed.

Mr. Peter Goldberger (02-CR-021)
National Ass’n of Criminal Defense Lawyers
February 21, 2003 :

Mr. Goldberger offers a number of comments on the model § 2254 form:
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Comments 32
Rules Governing § 2254 Proceedings

March 28, 2003

Question #2 — the phrase “Date of the judgment of conviction” is technical and
ambiguous. Most prisoners will know only the date on which they were sentenced; he
recommends using that event as the point of reference.

Question #3 — he suggests asking the petitioner to state all of the terms of the
sentence.

Question #4 — delete ambiguity by asking “Identify all crimes for which you were
convicted and sentenced in the case giving rise to the custody you are challenging in this
petition.”

Question #6 — substitute “If your plea was not guilty, what kind of trial did you
have?” :

Question #7 — this question serves no purpose and should be deleted.

Question #9 — questions 9(f), (g)(6), and (h)(5) should be deleted. First,
regarding (f) and (g)(6), he notes that these and any other questions relating to affirmative
defenses are inconsistent with Rule 2(c) and should be eliminated. The form should not
be used to ferret out nonjurisdictional grounds to dismiss the petition. Question 9(h)(5)
requests information that is entirely immaterial.

Question #11 — he recommends deleting 11(a)4), (b)(4), (c)(4), and (e). Same
reasoning as above

Question #12 — he raises several points. First, he questions the usefulness of the
list of frequently raised grounds. Second, it is unfair to instruct the petitioner not to argue
or cite caselaw; he adamantly opposes any requirement that the petitioner anticipate and
defend against an unraised, nonjurisdictional defenses, as currently required in
subsections (b) through (e) under each ground for relief.

Question #13 — he recommends deleting this question, again for reasons stated
previously. The form sends the message that the purpose of the proceedings is to find
some reason to deny relief, which is “deeply regrettable and totally inappropriate.”

Question #14 — supports the question; fits well with his suggestion in Rule 9,
supra.

Question #17 — he has never understood the purpose of this question. If the
Committee believes that it is useful, it should be moved closer to Questions 3 to 5.
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Question #19 — for reasons already stated, this question is completely

inappropriate, and “legally erroneous.” He states that it is.not true (as recognized by. case
Jaw) that the petitioner must explain the timeliness of the petition, in the petition itself.

“ Claim for relief” — the form violates Rule 2(c)(3) by blocking the petitioner from
stating the relief requested.

“Verification” — the two verifications should be separated; the first is always
required, the second is not.

F
i
[

Lo

]

T

-

I

F
I




by

rv'mwm

1

-

S

Ve T
e
L

—2
g
I




[

o

b

I N

I T

[



bt

Siromi

ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 1—RULES
GOVERNING § 2255 PROCEEDINGS

I SUMMARY OF COMMENTS: RULE 1

The Committee received three written comments on Rule 1. Two of them
approved the rule and one suggested that the rules contain a common reference to the
prosecutor, €.g., “attorney for the government.”

II. LIST OF COMMENTATORS: RULE 1

02-CR-014  Mr. Kent S. Hofmeister, Federal Bar Assn., Washington, D.C., February
14, 2003.

02-CR-019  Mr. Eric H. Jaso, Department of Justice, Washington, D.C.,,
February 20, 2003

III. COMMENTS: RULE 1

Mr. Kent S. Hofmeister (02-CR-014)
Federal Bar Association
Washington, D.C.,

February 14, 2003.

The Federal Bar Association “supports the proposed revisions to the habeas
corpus rules and the associated forms.”

Mr. Saul Bercovitch, Esq., (02-CR-015)
State Bar of California

Committee on Federal Courts

San Francisco, California

February 14, 2003

The State Bar of California’s Committee on Federal Courts supports the proposed
amendments to the Rules Governing § 2254 and § 2255 Proceedings and the
accompanying forms.

Mr. Eric H. Jaso (02-CR-019)
Counselor to the Assistant Attorney General
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Criminal Division

United States Department of Justice
Washington, D.C., =~ =
February 20, 2003

Mr. Wroblewski notes that the rules are not consistent when describing how they
refer to the prosecutor. He suggests that, as with the revised Rules of Criminal
Procedure, that the rules use the term “attorney for the government, and that the
definition for that term be included in the rules.
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perm Comments 3
Lw Rules Governing § 2255 Proceedings
| March 28, 2003
i”ﬂﬂm
Liiml
rm ADVISORY COMMITTEE ON
L FEDERAL RULES OF CRIMINAL PROCEDURE
;m, PROPOSED AMENDMENTS TO RULE 2—RULES
GOVERNING § 2255 PROCEEDINGS
o I. SUMMARY OF COMMENTS: RULE 2

The Committee received seven written comments on the proposed amendments to
Rule 2. Several commentators expressed coficern about the possibility of unauthorized
" persons signing the § 2255 motion on behalf of the movant, and recommended possible
changes to the rule to address that problem. One commentator suggested that the
published version of the rule, which requires the motion to “briefly summarize” the facts
. may be misleading to the movant. Another commentator recommended that current Rule
e s 2(e) not be deleted. Finally, one commentator stated opposition to any requirement for
the movant to state possible affirmative defenses.

11. LIST OF COMMENTATORS: RULE 2

02-CR-002  Hon. William F. Sanderson, U.S. Magistrate Judge, Dallas, Texas,
October 22, 2002.

Lw 02-CR-011  Hon. Dennis G. Green, U.S. Magistrate Judges’ Assn., Del Rio, Texas,
- January 14, 2003.

E

. 02-CR-013  Mr. Michael Rizza, Esq., Pittsburgh, PA, January 15, 2003.

T 02-CR-017  Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003
. 02-CR-018  Mr. Sheldon N. Light, Esq., Detroit, Michigan, February 12, 2003.
b 02-CR-019  Mr. Eric H. Jaso, Department of Justice, Washington, D.C.,

- February 20, 2003

o - 02-CR-021 - Mr. Peter Goldberger, National Ass’n of Criminal Defense Lawyers,
— February 21, 2003

e III. COMMENTS: RULE 2




Comments 4
Rules Governing § 2255 Proceedings
March 28, 2003

Hon. William F. Sanderson (02- CR-002)
United States Magistrate Judge

Dallas, Texas,

October 22, 2002.

Judge Sanderson objects to the amendment to Rule 2 that would permit someone
other than the movant personally sign the motion. He believes that the current provision
is not onerous and acts as a “prophylactic to a person who might assert patently false
allegations; he doubts that an attorney is competent to execute a.declaration subject to the
penalty of perjury. He adds that if the Committee continues with the proposed change,
the Committee Notes should make clear that under the rule only licensed attorneys may
act on an applicant’s behalf. Otherw15e he argues, someone will argue that persons other
than attorneys may sign the motion. ‘

Hon. Dennis G. Green (02-CR-011)

United States Magistrate Judge

President, Fedeéral Magistrate Judges Assn.
Del Rio, Texas

January 14, 2003.

The Magistrate Judges Association opposes the amendment to Rule 2(c)(5) that
would permit someone other than the petitioner to sign the petition. The Association
notes that the Committee Note cites § 2242 for the proposition that someone other than
the petitioner may sign. But the Association points out that in the context of § 2242, the
person acting on behalf of the petition has “significant meaning.” Citing Whitmore v.
Arkansas, 495 U.S. 149 (1990), the Association states that the person signing on behalf of
the petitioner must be a “next friend” and that the third party is not automatically granted
that status. Instead, the granting of that status depends on a showing why the third
party’s actions would be in the best interests of the petitioner. In short, the Association
believes that this amendment to Rule 2 will result in a significant substantive change. It
recommends that if the amendment is retained that the Committee Note should provide
some context for the meaning of the term “someone.”

Mr. Michael Rlzza, Esq. (02-CR-013)
Pittsburgh, PA,
January 15, 2003.

Mr. Michael Rizza, Pro Se Staff Attorney for the Western District of
Pennsylvania, suggests that proposed Rule 2(c) include some sort of requirement that a
person signing on behalf of the petitioner or movant to explain whey the petitioner or
movant has not, or cannot, sign the petition or motion. In the alternative, the rule could
require some sort of attestation that the petitioner or movant does not object to the filing.
He notes examples of cases where third persons who opposed the death penalty have
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Comments 5
Rules Governing § 2255 Proceedings
March 28, 2003

signed petitions or motions even where the. person facing the death penalty did not wish
to have the papers filed.

Mr. Robert J. Newmeyer (02-CR-017)

United States District Court for the Southern District of California
El Centro, California E
February 19, 2003

Mr. Newmeyer, a career law clerk for United States Magistrate Judge Roger T.
Benitez, suggests that the term “briefly summarize” in Rule 2(b)(2) is redundant and also
potentially bad advice. He states that the petition is often the only vehicle where the
factual predicate for a claim can be set out. He cites the Supreme Court’s decision in
Strickland v. Washington, as an example of when a petitioner is required to demonstrate
cause and prejudice—something that may not be briefly summarized. The petition, he
argues, is the best and surest place to detail the necessary facts. A brief summary on the
other hand, may lead to denied relief because it fails to adequately state a claim. He
suggests the sentence should read: “The petition must (2) set forth the facts supporting
each ground.”

Second, he welcomes the change in Rule '2(0)(5) that removes the reqﬁirement
that the . movants personally sign the motion. Regardless of whether it reflects good or
bad policy, it is consistent with § 2242.

Mr. Sheldon N. Light, Esq. (02-CR-018)
State Bar of Michigan

Standing Committee on United States Courts
Detroit, Michigan

February 12, 2003.

Mr. Sheldon, commenting on behalf of the State Bar of Michigan’s Standing
Committee on United States Courts, believes that the amendment to Rule 2(c)(5) that
would permit someone other than the movant to sign the motion is incomplete. It would
create the false impression that anyone may move for relief on behalf of another. He
proposes that Rule 2(c)(5) be changed to read: “...Be signed under penalty of perjury by
the movant or a next friend or other appropriate person appointed by the court to
prosecute the action.”

Regarding Rule 2(e), he notes that there is no current conflict between the current
rule and Civil Rule 5(e) and that there is nothing the proposed rule itself reflecting the
Committee’s apparent belief that it is better to require the clerk to file otherwise defective
petitions or motions. He suggests that a new Rule 3(b) be inserted, which would be more
explicit about what the Committee Notes assume:
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“The court may order petitioner, to correct any [motion] that fails to comply
substantially with the requirements of these rules and may dismiss.a [motion]
without prejudice for a [movant’s] unreasonable failure to comply with the
requirements of such an order.” :

Mr. Eric H. Jaso (02-CR-019)

Counselor to the Assistant Attorney General
Criminal Division

United States Department of Justice
Washington, D.C.,

February 20, 2003

Mr. Wroblewski suggests that Rule 2(b) be revised to require that the habeas
motion contain an express statement as to whether it is the first § 2225 motion or whether
it is second or successive motion that has been authorized by the Court of Appeals. Also,
the rule should require that the motion state whether the grounds asserted in the motion
were raised in the district court before judgment, on direct appeal, or in any other prior §
2255 motions.

He also urges the Committee to amend Rule 2(d) to include language that would
limit the amount of time that a movant could take to amend or correct a defective motion.
He suggests that something like the current Rule 2(d) could address that point, expressly
including a specific time requirement, e.g., 30 days.

Mr. Peter Goldberger (02-CR-021)
National Ass’n of Criminal Defense Lawyers
February 21, 2003

Mr. Goldberger, on behalf of NADCL, offers several comments on Rule 2.
Regarding Rule 2(b)(5), he suggests that the Committee Note should make it explicit that
the five items that must be contained in the [motion] is an “exclusive” list and that a
[motion] cannot be dismissed if the [movant] fails to allege any other matters, e.g.,
exhaustion of remedies or other affirmative defenses.

‘ Regarding Rule 2(c), he suggests that the rule be amended to add the word

“sither” after the words, “If filed pro se, the [motion] must substantially follow...” He
observes that any mandatory local forms, which deviate from the national model form,
should not be permitted, or at least controlled. On the other hand, he suggests that the
courts should be permitted to exempt cap1ta1 cases frorn the forrn He offers substitute
language: : ,
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“If the [motion] is filed by counsel, all information required by the form shall be
included, and the [motion] may either follow the form or comply with the rules of
the district court where filed for a complaint in a civil action.”
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ADVISORY COMMITTEE ON

FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 3 of RULES
GOVERNING § 2255 PROCEEDINGS

L. SUMMARY OF COMMENTS: RULE 3

Of the four comments received on Rule 3, there was mixed reaction to the
proposed amendment that would require the court to accept a defective motion; one
commentator (a career law clerk) viewed it as an imposition on the court, ‘while another
(the Magistrate Judges” Assn), approved of the change. Another commentator suggested
that the rule explicitly state that timeliness is governed by statute.

IL. LIST OF COMMENTATORS: RULE 3

02-CR-011  Hon. Dennis G. Green, U.S. Magistrate Judges’ Assn., Del Rio, Texas,
January 14, 2003.

02-CR-017  Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003

02-CR-019  Mr. Eric H. Jaso, Department of Justice, Washington, D.C.,
February 20, 2003

02-CR-021  Mr. Peter Goldberger, National Ass’n of Criminal Defense Lawyers,
February 21, 2003

III. COMMENTS: RULE 3

Hon. Dennis G. Green (02-CR-011)

United States Magistrate Judge

President, Federal Magistrate Judges Assn.
Del Rio, Texas

January 14, 2003.

The Magistrate Judges Association supports the proposed amendment to Rule
3(b), which would require the clerk to file a petition, even if it was otherwise
procedurally defective.
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Mr. Robert J. Newmeyer (02-CR-017)

United States District Court for the Southern District of California
El Centro, California

February 19, 2003

Mr. Newmeyer, a career law clerk for United States Magistrate Judge Roger T.
Benitez, offers two comments on Rule 3. First, he observes that the proposed amendment
to Rule 3(b) (which requires the clerk to file every motion) will create more work for the
courts and goes beyond the ostensibly parallel provision in Rule of Civil Procedure 5(¢).
The latter rule states that the clerk shall not refuse to file a paper solely because it is not
in proper form. Under Rule 3, the clerk would be required to file a motion in every case,
without qualification. He suggests that Rule 3 should at least conform to the language in
Civil Rule 5.

Second, he “applauds” proposed Rule 3(c) and (d).

Mr. Eric H. Jaso (02-CR-019)

Counselor to the Assistant Attorney General
Criminal Division

United States Department of Justice
Washington, D.C.,

February 20, 2003

Mr. Wroblewski suggests that the rule be amended to state that the motion must
be filed with the “clerk of the United States district court in which the judgment under
attack was entered.”

Mr. Peter Goldberger (02-CR-021)
National Ass’n of Criminal Defense Lawyers
February 21, 2003

Noting that Rule 3(c) references § 2244(d), Mr. Goldberger believes that the rules
should not presume to judge the validity, or constitutionality, of a particular statute.
Further, the rule should not “mislead” with regard to the existence is sufficient of
“extrastatutory issues, such as equitable tolling of the statute of limitations...” The rule
should state in an unqualified way that timeliness “is governed” by statute.

With regard to Rule 3(d), Mr. Goldberger assumes the proposed language
regarding “timely filing may be shown...” means that the § 1746 statement but not
necessary and that the court may examine other papers or information to determine if the
filing is timely. If that is now permitted, he agrees with the change.
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Comments 11
Rules Governing § 2255 Proceedings

March 28, 2003

ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 4 —RULES
GOVERNING § 2255 PROCEEDINGS

I. SUMMARY OF COMMENTS: RULE 4

The Committee received four written comments on the proposed amendments to
Rule 4. Two commentators focused their comments on the meaning of the phrase “plainly
appears” in regard to whether to hold a hearing. Another commentator suggested that the
rule permit the court to order the movant to expand the motion, before deciding whether
to dismiss it. And another commentator pointed out that the rules fail to address a
common practice in some districts, where the government files a pre-answer motion to
dismiss first, rather than immediately filing an answer. _

II. LIST OF COMMENTATORS: RULE 4
02-CR-012  Hon. Benson Everett Legg, D. MD, Baltimore, MD., January 22, 2003.
02-CR-017  Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003

02-CR-019 = Mr. Eric H. Jaso, Department of Justice, Washington, D.C.,
February 20, 2003

02-CR-021  Mr. Peter Goldberger, National Ass’n of Criminal Defense Lawyers,
February 21, 2003

II. COMMENTS: RULE 4

Hon. Benson Everett Legg (02-CR-012)

United States District Judge

United States District Court for the District of Maryland
Baltimore, Maryland

January 22, 2003.

Judge Legg suggests that Rule 4 be amended to provide that the court may require
the movant to supplement his or her motion before deciding whether to dismiss it. He
notes that in his district it is the practice to issue a show cause order to the movant if it
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appears that the motion may be time barred; based on that response, the court may
dismiss the motion without requiring an answer from the government. They use the same
system if it appears from the face of the motion that there may be an unexhausted claim.
He suggests some additional language that would reflect that practice.

Mr. Robert J. Newmeyer (02—CR 017) ‘

United States District Court for the Southern Dlstrlct of California
El Centro, California

February 19, 2003

Mr. Newmeyer, a career law clerk for United States Magistrate Judge Roger T.
Benitez, states that proposed Rules 4 and 5 fall to address a significant issue in habeas
practice. He notes that since AEDPA, there has been a significant increase in the number
of filings of pre-Answer motions to dismiss, even though it is not entirely clear that a
motion to dismiss is even proper in habeas préctice. And there are no national rules
addressing the issue of such motions; whatever, guidance exists is in the form of local
rules or practice. He urges the Committee to address the issue and suggests that Civil
Rule 17(b) might provide a useful model for the habeas rules. However, he notes that

“time” is a major issue and urges the Committee to resolve the conflict between the
indefinite time limits in Rule 4(b) and the more specific time limits in § 2243.

Mr. Eric H. Jaso (02-CR-019)

Counselor to the Assistant Attorney General -
Criminal Division

United States Department of Justice
Washingten, D.C.,

February 20, 2003

Mr. Wroblewski points out that as proposed, Rule 4(b) presents several problems.
First, § 2255 already provides a standard for deciding whether a hearing is required; thus,
the rule’s language referring to “plainly appears,” diverges from the statutory standard.
Second, Rule 11 incorporates Rules of Civil Procedure regarding pre-answer motions or
motions for summary judgment; those motions should remain important tools for the
government and should be mentioned in the rule, in order to meet any objections that §
2255 permits only a motion and answer. Third, he states that the Supreme Court in
Blackledge v. Allison, recognized that in some cases the judge’s recollection of the events
in issue may suffice to permit him or her to summarily dismiss the § 2255 motion.

In order to address these concerns he suggests that the following languége be
substituted in 4(b):

“If the motion, any attached exhibits, the records of prior proceedings, and the
judge’s recollection of the events at issue, conclusively show that the moving
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Comments 13 -
Rules Governing § 2255 Proceedings
March 28, 2003

party is not entitled to relief on some or all claims, or if some or all claims must
be dismissed pursuant to a motion under the Federal Rules of Civil Procedure, the
judge must dismiss the claims of motion...”

Mr. Peter Goldberger (02-CR-021)
National Ass’n of Criminal Defense Lawyers
February 21, 2003

[Regarding Rule 4(b)], Mr. Goldberger refers the Committee to 28 U.S.C. § 1631
(transfer to cure jurisdictional defect). He states that a federal court should not be in the
position of being an advocate for the government, much less raising and ruling upon
waivable defenses. The Note, he says, should emphasize the narrowness of the term,
“plainly appears.”



Comments 14 .
Rules Governing § 2255 Proceedings (
March 28, 2003 b

ADVISORY COMMITTEE ON —

FEDERAL RULES OF CRIMINAL PROCEDURE N

PROPOSED AMENDMENTS TO RULE 5—RULES
GOVERNING § 2255 PROCEEDINGS

]
3
b
L SUMMARY OF COMMENTS: RULE 5
Five commentators submitted written comments on the proposed changes to Rule L]
5. The Magistrate Judges’ Association approved the amendment, noting that it is
consistent with current practice in many districts. One commentator noted that the rules -
do not address a practice that occurs in a number of districts — the government often files -
a pre-answer motion to dismiss the § 2255 motion. Finally, one commentator believes
that it is unnecessarily burdensome for the government to respond to every allegation in. ™
the motion. ‘ L]
[
II. LIST OF COMMENTATORS: RULE 5 L
02-CR-011  Hon. Dennis G. Green, U.S. Magistrate Judges’ Assn., Del Rio, Texas, [
January 14, 2003. . L

02-CR-012  Hon. Benson Everett Legg, D. MD, Baltimore, MD., January 22, 2003.

02-CR-017  Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003

—
:

02-CR-019  Mr. Eric H. Jaso, Department of Justice, Washmgton D.C,
February 20, 2003

L

02-CR-021 M. Peter Goldberger, National Ass’n of Criminal Defense Lawyers,

February 21, 2003 —
L
M. COMMENTS: RULE 5 _
L

Hon. Dennis G. Green (02-CR-011)

United States Magistrate Judge

President, Federal Magistrate Judges Assn.
Del Rio, Texas

January 14, 2003.
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Rules Governing § 2255 Proceedings
March 28, 2003

The Magistrate Judges Association supports the adoption of Rule 5(c) of the §
2254 Rules and Rule 5(e) of the § 2255 Rules, noting that the proposed rule is consistent
with the practice in many jurisdictions.

Hon. Benson Everett Legg (02-CR-012)

United States District Judge

United States District Court for the District of Maryland
Baltimore, Maryland

January 22, 2003.

. Judge Legg suggests that Rule 5(e) be amended to clarify that a reply from the
government is not permitted in all cases, and offers suggested language to accomplish
that change.

Mr. Robert J. Newmeyer (02-CR-017)

United States District Court for the Southern District of California .
El Centro, California

February 19, 2003

Mr. Newmeyer, a career law clerk for United States Magistrate Judge Roger T.
Benitez, offers general comments on Rules 4 and 5. He states that those rules fail to
address a significant issue in habeas practice. He notes that since AEDPA, there has been
a significant increase in the number of filings of pre-Answer motions to dismiss, even
though it is not entirely clear that a motion to dismiss is even proper in habeas practice.
And there are no national rules addressing the issue of such motions; whatever guidance
exists is in the form of local rules or practice. He urges the Committee to address the
issue and suggests that Civil Rule 12(b) might provide a useful model for the habeas
rules. However, he notes that “time” is a major issue and urges the Committee to resolve
the conflict between the indefinite time limits in Rule 4(b) and the more specific time
limits in § 2243.

He comments that the style of proposed Rule 5(a) is awkward and that it comes
from the “curious reference” to motion practice in the current rule. If the proposed rule
contemplates some sort of response by the government te a § 2255 motion, then there
should be some rule governing motions practice. He cites United States v. King, 184
F.R.D. 567, 568 (E.D. Va. 1999) (noting no mention in rules regarding a reply to a
motion to dismiss). The proposed rule simply hints at the possibility of a motion.

Rule 5(b), he says, “unadvisably omits” any reference to whether the statute of
limitations has run. He notes that it would be helpful to the court to know the
government’s position on that issue.
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Regarding Rule 5(¢), he believes that the proposed addition of the “reply” should
be reevaluated. The question of permitting the petitioner or movant to file a response to
the government’s answer is a murky area and it is unclear just what that filing should be
called. He suggests that the term “traverse” should be used, citing various authorities that
use that term. He adds that the Committee Note curiously fails to use the term, thus
leaving litigants to wonder whether a reply and a traverse are the same thing. Finally, he
offers some suggestions on what the traverse may, or'may not, address.

Mr. Eric H. Jaso (02-CR-019)

Counselor to the Assistant Attorney General
Criminal Division

United States Department of Justice
Washington, D.C.,

February 20, 2003

Mr. Wroblewski states that under current Rule 5(b) permits the court to grant an
“appropriate period of time” to the government to file supplement its answer, etc, but that
the restyled rule states that the court must grant the government a “reasonable time” to do
so. He believes that the current rule seems to require the court to defer to the
government’s belief as to what is an appropriate period of time, while the revised rule
gives the court discretion to decide what is a reasonable time. He supports retaining the
“current deferential standard” in the rule.

Mr. Peter Goldberger (02-CR-021)
National Ass’n of Criminal Defense Lawyers
February 21, 2003

Mr. Goldberger believes that it sounds unnecessarily burdensome to require the
government to respond to every allegation in the petition/motion. He adds that that
seems to also contradict Rule 4, which instructs the judge to require an answer or other
pleading. A typical motion would be a motion to dismiss, and that should be permitted
under the rule. He points out that the second sentence of the rule is “inappropriately
phrased.” The rule should not seem to require a recitation of whether any affirmative
defense is applicable. Instead, the rule should state that the answer or other pleading
specifically pleads any affirmative defenses. He -argues that this portion of the rule
should be modeled after Civil Rule 12(b) and the Note should state that the rule is not an
attempt to catalog what comprises an affirmative defense — the respondent has the burden
of pleading and proving an affirmative defense.
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Comments ' 17
Rules Governing § 2255 Proceedings
March 28, 2003

ADVISORY COMMITTEE ON

FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 6 —RULES
GOVERNING § 2255 PROCEEDINGS

I SUMMARY OF COMMENTS: RULE 6

The Committee received only two written comments on Rule 6. Both
commentators urged the Committee to amend the rule to provide greater control by the
court over the discovery process.

II. LIST OF COMMENTATORS: RULE 6 -
02-CR-017  Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003

02-CR-019  Mr. Eric H. Jaso, Department of Justice, Washington, D.C.,
February 20, 2003

1. - COMMENTS: RULE 6

Mr. Robert J. Newmeyer (02-CR-017)

United States District Court for the Southern District of California
El Centro, California

February 19, 2003

Mr. Newmeyer, a career law clerk for United States Magistrate Judge Roger T.
Benitez, believes that Rule 6(b) would benefit from a minor change. He suggests that the
rule be changed to read, “When requesting discovery, a party must include with the
request the proposed interrogatories...” This change, he observes, will permit the judge
to evaluate whether the requested discovery is appropriate. As currently drafted, the rule
would require unnecessary work by the courts; with his proposal, the judge could in a
single step evaluate both the needs and the means for the obtaining discovery.

He also suggests that Rule 6(c) be changed to address the issue of whether the
petitioner bears the costs of his or her discovery.

N

Mr. Eric H. Jaso (02-CR-019)
Counselor to the Assistant Attorney General
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Criminal Division

- United States Department of Justice
Washington, D.C.,
February 20, 2003

Mr. Wroblewski is concerned that restyled Rule 6(a) opens the door for movants
to argue that they are entitled to discovery, even without the court’s approval. He
suggests that the rule be changed to read: “Discovery is only permitted if and to extent
permitted by a judge under the standards set forth in this section.” He also suggests
elimination of the reference to the Federal Rules of Criminal Procedure and to “practices
and principles of law”—because Rule 16 does not normally apply and the general
reference to principles of law is “unbounded and unclear.”
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Comments 19
Rules Governing § 2255 Proceedings ‘
March 28, 2003

ADVISORY COMMITTEE ON

FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 7—RULES
GOVERNING § 2255 PROCEEDINGS
I SUMMARY OF COMMENTS: RULE 7
Four commentators offered written suggestions on the proposed amendments to

Rule 7. Three of them offered suggestions on changing the rule to reflect that the court
should be empowered to order expansion of the record, through the parties, or from other
sources. '
II. LIST OF COMMENTATORS: RULE 7
02-CR-005  Hon. Franklin S. Van Antwerpen, E.D. PA., November 27, 2002.
02-CR-013  Mr. Michael Rizza, Esq., Pittsburgh, PA, January 15, 2003.
02-CR-017  Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003
02-CR-021  Mr. Peter Goldberger, National Ass’n of Criminal Defense Lawyers,

February 21, 2003
III. COMMENTS: RULE 7
Hon. Franklin S. Van Antwerpen (02-CR-005)

United States District Judge
Criminal Business Committee

United States District Court of the Eastern District of Pennsylvania

November 27, 2002.

On behalf of the Criminal Business Committee of the U.S. District Court for the
Eastern District of Pennsylvania, Judge Van Antwerpen, suggests that that additional
language be added to the Committee Note that expressly states that Rule 7 is not intended
to “extend or alter” existing case law, which applies the Federal Rules of Civil Procedure
to the rule, and its application. That Committee believes that adding that language will
help alert pro se litigants and counsel that the Rules of Civil Procedure apply, along with
the existing and applicable body of case law. '
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Mr. Michael Rizza, Esq. (02-CR-013) -
Pittsburgh, PA,
January 15, 2003.

Mr. Michael Rizza, Pro. Se Staff Attorney for the Western District of
Pennsylvania, suggests that Rule 7(a) be amended by deleting the word “merits.” He
notes that there may other occasions where the court may want to expand the record by
submitting information that is relevant to some issue other than the merits of the case, for
example, where there is a question about the statute of limitations. He suggests possible
substitute language.

Mr. Robert J. Newmeyer (02-CR-017)
United States District Court for the Southern Dlstrlct of California
El Centro, California

February 19, 2003 -

Mr. Newmeyer, a career law clerk for United States Magistrate Judge Roger T.
Benitez, offers several comments on Rule 7. First, he believes that Rule 7(a)
“unnecessarily cramps a judge’s power to expand the record” because it contemplates
that the judge will be limited to seeking additional information through the parties. The
rule should be changed, he states, to read, “If the petition is not dismissed, the judge may
expand the record by obtaining additional materials, or by directing the parties to submit
additional materials, relating to the merits of the petition.” Further, the rule should read,
“The judge may require these materials be authenticated.”

Second, in Rule 7(b) the text could be simplified by inserting the word
“affidavits” into the earlier list of materials in the first sentence of the rule.

Mr. Peter Goldberger (02-CR-021)
National Ass’n of Criminal Defense Lawyers
February 21, 2003

Mr. Goldberger suggests that the relationship between Rules 6 and 7(b) should be
clarified and suggests language to accomplish that: “If discovery has been allowed under
Rule 6, either party may add the fruits of discovery to the record under this Rule” He
also suggests that the last-sentence should be made a separate subsection in order to
clarify that a party’s ability to supplement the record with affidavits is not limited to
cases covered under Rule 7(a) ‘ R ‘
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Rules Governing § 2255 Proceedings ‘
March 28, 2003

ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 8 —RULES
GOVERNING § 2255 PROCEEDINGS

I SUMMARY OF COMMENTS: RULE 8

The Committee received three submissions on Rule 8. One suggested that the
new language requires the judge to review the entire record, a task not required by any
Supreme Court decision and that the 10-day limit was unrealistic. Another commentator
suggested adding language from § 2255, concerning when to hold a hearing. And a third
commentator stated that Rule 8(b) should be deleted because it is redundant with 28 USC

§ 636. Z

II. LIST OF COMMENTATORS: RULE 8
02-CR-017  Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003

02-CR-019  Mr. Eric H. Jaso, Department of Justice, Washington, D.C.,
February 20, 2003

02-CR-021  Mr. Peter Goldberger, National Ass’n of Criminal Defense Lawyers,
February 21, 2003

III. COMMENTS: RULE 8

Mr. Robert J. Newmeyer (02-CR-017)

United States District Court for the Southern District of California
El Centro, California

February 19, 2003

Mr. Newmeyer, a career law clerk for United States Magistrate Judge Roger T.
Benitez, offers suggestions on all subdivisions in Rule 8. Regarding Rule 8(a)
(Determining Whether to Hold a Hearing), he states that the new provision is both
underinclusive and overinclusive, and is “unwarranted.” In his view, this has resulted
from the restyling. He reads the new provision to require the judge to review the entire
record, a task that is not required by any Supreme Court decision. To that extent it is
overinclusive. And because the rule does not include in the list of documents, the
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petition itself and the any attached affidavits. He suggests that the rule be rewritten to
“soften the mandatory terminology,” and address the issue of whether the rule
encompasses the new § 2254(e)(2) prohibition on evidentiary hearings. He proposes new
language for the rule.

Regarding Rule 8(b), he states that the 10-day provision in the rule is unfairly
short for movants, especially pro se prisoner movants. He offers a suggested,
commonplace, scenario to emphasize this point. He suggests that the time for an
objection be changed to “30 days after filing.” This time frame, he points out, would be
consistent with the time allowed for a normal civil appeal.

Finally, regarding Rule 8(c), he states that the last sentence appears to be either
superfluous and should be omitted, or instead made the subject of a new rule.

Mr. Eric H. Jaso (02-CR-019)

Counselor to the Assistant Attorney General -

Criminal Division
United States Department of Justice
Washington, D.C.,
February 20, 2003

Mr. Wroblewski suggests adding language to Rule 8(a) that would incorporate the
§ 2255 standard for deciding whether a hearing should take place. He recommends that
the following language be used:

“Unless the motion, any attached exhibits, the answer, the files and records of
prior proceedings, and the judge’s recollection of the events at issue conclusively
show that the moving party is not entitled to relief on a claim that has not been
dismissed, the judge must grant a prompt hearing on that claim.”

Mr. Peter Goldberger (02-CR-021)
National Ass’n of Criminal Defense Lawyers
February 21, 2003 :

Mr. Goldberger believes that Rule §(b) should entirely deleted in light of Rule 10,
and the fact that it is redundant to a large extent with 28 U.S.C. § 636 and Civil Rule
72(b). The redundancy creates a question about the Commmittee’s intent.
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 9—RULES
GOVERNING § 2255 PROCEEDINGS

L SUMMARY OF COMMENTS: RULE 9

Six commentators offered their views on the proposed amendments to Rule 9.
The comments were generally supportive. Three commentators, however, recommended
that the rule be changed to require the court to transfer a second or successive § 2255
motion to the court of appeals. One suggested that the statutory procedures for second of
successive motions is unduly cumbersome and suggests that the Committee used the

supersession clause of the Rules Enabling Act to override the statutory provisions.

II. LIST OF COMMENTATORS: RULE 9

02-CR-001

02-CR-011

02-CR-017

02-CR-018

02-CR-019

02-CR-021

Steven W. Allen, Esq., Jersey City, N.J., September 25, 2002.

Hon. Dennis G. Green, U.S. Magistrate Judges’ Assn., Del Rio, Texas,
January 14, 2003.

Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003
Mr. Sheldon N. Light, Esq., Detroit, Michigan, February 12, 2003.

Mr. Eric H. Jaso, Department of Justice, Washington, D.C.,
February 20, 2003

Mr. Peter Goldberger, National Ass’n of Criminal Defense Lawyers,
February 21, 2003

III. COMMENTS: RULE 9

Steven W. Allen, Esq. (02-CR-001)
Jersey City, N.J.,
September 25, 2002.
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Mr. Allen believes that the Committee has created an unintended gap in the rules.
He points out that for state prisoners under Section 2244(b)(1), a.court is required to
dismiss a repetitive claim. But no such provision exists in Section 2255; thus, he says,
when the language “may be dismissed” in Rule 9 is deleted, there will be no operative
language in either the rules or § 2255 governing repetitive claims by federal prisoners.
He concludes by noting that, in effect, “new claims and repetitive claims will be treated
the same in successive petitions.” :
Hon. Dennis G. Green (02-CR-011)
United States Magistrate Judge
President, Federal Magistrate Judges Assn.
Del Rio, Texas
January 14, 2003.

. The Magistrate Judges Association supports the amendment to Rule 9(b). It
recommends, however, that a new sentence be added after the first sentence to provide
for an immediate transfer of a second or successive motion to the Court of Appeals. It
suggests that the added sentence read as follows: | "

“If it plainly appears from the motion and from a review of the dockets of all
district courts in the state that a second or successive motion has been presented,
the judge shall promptly enter an order transferring the papers to the court of
appeals.”

The Association believes that this procedure would reflect the actual practice in
many districts. It adds that in some districts, however, the motion is simply dismissed.

Mr. Robert J. Newmeyer (02-CR-017)

United States District Court for the Southern District of California
El Centro, California

February 19, 2003

Mr. Newmeyer, a career law clerk for United States Magistrate Judge Roger T.
Benitez, believes that Rule 9 is fine as is. ‘

Mr. Sheldon N. Light, Esq. (02-CR-018)
State Bar of Michigan

~ Standing Committee on United States Courts

Detroit, Michigan
February 12, 2003.

Mr. Sheldon, commenting on behalf of the State Bar of Michigan’s Standing
Committee on United States Courts, suggests that Rule 9 clarify the procedures to be
used when a petitioner or movant submits a second or successive petition or motion. In
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his view, express direction in the rules themselves would be helpful. He suggests that the
following language be used:

“If it plainly appears that a second or successive petition [motion] has been
presented to the District Court, that court shall promptly transfer the action to the
Court of Appeals.”

Mr. Eric H. Jaso (02-CR-019)

Counselor to the Assistant Attorney General
Criminal Division

United States Department of Justice
Washington, D.C.,,

February 20, 2003

Mr. Wroblewski believes that either Rule 9(a) should be deleted or that the
Commiittee Note amended to state that the deletion of Rule 9(a) is not intended to deny-
the government of the ability to assert defenses of laches, undue delay, or other equitable
arguments when opposing a § 2255 motion. He also suggests that Rule 9 be retitled as
“Second or Successive Motions;” he also suggests new language for the rule:

“A person in custody who has already filed a motion under section 2255
challenging a judgment of a United States district court may not file in the district
court a second or successive motion under section 2255 challenging that judgment
unless the person has first obtained authorization by the court of-appeals as
provided in 28 U.S.C. Sections 2244(b) and 2255 para. 8. If such a motion is
erroneously filed in the district court which imposed the challenged sentence, the
district court shall transfer the petition and the record to the court of appeals.
Once such authorization has been received from the court of appeals, the
defendant must file the motion in the district court pursuant to these rules. After
transfer, before requiring an answer, the district court shall dismiss any claims
which are beyond the scope of the authorization of the court of appeals, or which
are barred under 28 U.S.C. § 2244(b)(1), (2) and (4).”

Mr. Peter Goldberger (02-CR-021)
National Ass’n of Criminal Defense Lawyers
February 21, 2003

Mr. Goldberg notes that any attorney who has litigated a case under the AEDPA,
and judges of the Courts of Appeals, know that the statutory procedures for successive
petitions or motions are cumbersome and wasteful of resources. In this view, the Act
inappropriately placed that decision in the hands of the Circuit Courts. He recommends
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that the Committee use the Rules Enabling Act supersession clause to override the —
statute, and suggests language for both the Rule and the Note to accomplish that step.
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ADVISORY COMMITTEE ON

FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 10— RULES
GOVERNING § 2255 PROCEEDINGS -

I SUMMARY OF COMMENTS: RULE 10

The Committee received three written comments on Rule 10. Two commentators
said that the proposed rule was fine. A third commentator suggested that the rule address
the issue of certificates of appealability.

IL. LIST OF COMMENTATORS: RULE 10 z
02-CR-017  Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003

02-CR-019  Mr. Eric H. Jaso, Department of Justice, Washington, D.C.,
February 20, 2003

02-CR-021  Mr. Peter Goldberger, National Ass’n of Criminal Defense Lawyers,
February 21, 2003

III. COMMENTS: RULE 10

Mr. Robert J. Newmeyer (02-CR-017)

United States District Court for the Southern District of California
El Centro, California

February 19, 2003

Mr. Newmeyer, a career law clerk for United States Magistrate Judge Roger T.
Benitez, states that Rule 10 is fine as is.

Mr. Eric H. Jaso (02-CR-019)

Counselor to the Assistant Attorney General
Criminal Division

United States Department of Justice
Washingten, D.C,,

February 20, 2003
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Mr. Wroblewski notes that it is the experience of the Department of Justice that
frequently courts do not rule on a certificate of appealability, which in turn requires
remands and resulting delay. He suggests that Rule 11 be retitled, “Appeal,” and that it
read as follows: o

(a) Certificate of Appealability. At the time the district court enters a final order
adverse to the movant in a proceeding under section 2255, the district judge must 7
either issue a certificate of appealability or state why a certificate should not issue
as required by 28 U.S.C. Section 2253(c). If the district court issues a certificate,
the judge shall state the specific issue or issues that satisfy the criteria of 28 C o
U.S.C. Section 2253(c)(2). The district clerk must send the certificate or statement
to the court of appeals when the clerk transmits the movant’s notice of appeal and
the file of the district court proceedings to the court of appeals.” ]

He believes that this change “transposes to the district court’s rules the
requirements placed on the district court by Federal Rules of Appellate Procedure: ’T
22(b)(1).” In the alternative, he suggests that the words “on request of a party of if the
movant files notice of appeal,” be inserted after “2255” in the above language.

Mr. Peter Goldberger (02-CR-021) L
National Ass’n of Criminal Defense Lawyers
February 21, 2003 '"‘“

Mr. Goldberger believes that Rule 10 is fine. 4
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 11 —RULES
GOVERNING § 2255 PROCEEDINGS

I SUMMARY OF COMMENTS: RULE 11

Two commentators submitted comments on Rule 11. Both believed that the
proposed changes to the rule were fine. One, however, suggested that the Committee
give some consideration to including a provision for certificates of appealability.

1I. LIST OF COMMENTATORS: RULE 11 =
2-CR-017 Mr. Robert J. ‘Newrneyer, S.D. CA, El Centro, CA, February 19, 2003

02-CR-021  Mr. Peter Goldberger, National Ass’n of Criminal Defense Lawyers,
February 21, 2003

III. COMMENTS: RULE 11

Mr. Robert J. Newmeyer (02-CR-017)
United States District Court for the Southern District of California.

El Centro, California
February 19, 2003

Mr. Newmeyer, a career law clerk for United States Magistrate Judge Roger T.
Benitez, believes that Rule 11 is fine. ‘

Mr. Peter Goldberger (02-CR-021)
National Ass’n of Criminal Defense Lawyers
February 21, 2003

Mr. Goldberger believes that Rule 11 is fine. He questions, howevér, whether it
might be helpful to add something about certificates of appealability.
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ADVISORY COMMITTEE ON

FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 12 —RULES
GOVERNING § 2255 PROCEEDINGS

L SUMMARY OF COMMENTS: RULE 12

The Committee received not written comments addressing the proposed changes
to Rule 12 : :
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Comments 32
Rules Governing § 2255 Proceedings
March 28, 2003 :

ADVISORY COMMITTEE ON

FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO FORMS FOR RULES
GOVERNING § 2255 PROCEEDINGS

I. SUMMARY OF COMMENTS: FORMS

The Committee received five comments on the official forms for § 2255 motions.
Several commentators addressed the issue of whether the forms should include a list of
suggested grounds for relief. Other comments focused on the issue of whether someone
other than the movant could sign the form and recommended that the form reflect that
point.
II. LIST OF COMMENTATORS: FORMS
02-CR-005  Hon. Franklin S. Van Antwerpen, E.D. PA., November 27, 2002.

02-CR-011  Hon. Dennis G. Green, U.S. Magistrate Judges’ Assn., Del Rio, Texas,
January 14, 2003.

02-CR-012  Hon. Benson Everett Legg, D. MD, Baltimoré, MD., January 22, 2003.
02-CR-016  Mr. John H, Blume, Esq., Columbia, South Carolina, February 14, 2003.

02-CR-017  Mr. Robert J. Newmeyer, S.D. CA, El Centro, CA, February 19, 2003

III. COMMENTS: FORMS

Hon. Franklin S. Van Antwerpen (02-CR-005)

United States District Judge

Criminal Business Committee

United States District Court of the Eastern District of Pennsylvania
November 27, 2002.

On behalf of his court’s Criminal Business Committee, Judge Van Antwerpen
suggests additional language for the form at Paragraph 9. The proposed language would
highlight the one-year statute of limitations and the filing of second or successive
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petitions. He notes thatas a practical matter, the language will help prevent the filing of
a second or successive petition without an order from the Circuit Court.

He suggests that in Question 12(a) for each of the grounds that the word “briefly”
be deleted and that the word “specific” be highlighted. He notes that using the word
“briefly” my mislead petitioners into not including the necessary facts.

Hon. Dennis G. Green (02-CR-011)

United States Magistrate Judge

President, Federal Magistrate Judges Assn.
Del Rio, Texas

January 14, 2003.

The Magistrate Judges Association supports the proposed forms, but offers
specific comments on Questions 11 and 12. First the Association recommends that in
Question 11 it would be beneficial to include a space for insertion of the date of filing.

Second, the Association believes that the list of possible grounds for relief in
Question 12 is “terribly misleading.” The Association notes that unless the motion or
petition specifically invokes the Constitution, laws, or treaties the petition or motion is
subject to dismissal. It points out that none of the listed grounds in Question 12 reference
any of those provisions. - Thus, the form should include an “admonition” that the
petitioner or movant must reference those provisions. The Association also suggests that
four additional grounds be added.

Hon. Benson Everett Legg (02-CR-012)

United States District Judge

United States District Court for the District of Maryland
Baltimore, Maryland

January 22, 2003.

Judge Legg indicates that in his district the local forms do not include a list of
possible grounds for relief. It has been the experience in that district that using a list only
encourages defendants to raise inapplicable claims.

Mr. John H, Blume, Esq. (02-CR-016)
Habeas Assistance and Training Project
Columbia, South Carolina

February 14, 2003.

Mr. Blume offers several comments on the forms accompanying the § 2254
Rules. First, he supports the change to Rule 2(c)(5), concerning the signature of either the
petitioner or someone else, he observes that in the Model Form there is an indication on
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the last line of the form that the signature of the petitioner is required. He suggests that if
someone other than the petitioner may indeed sign the petition, then the word “required”
should be removed from the form.

Second, notes that there is a possible inconsistency in the § 2254 form and the §
2255 form in Question 5. In the § 2254 Form, there is a reference to an “Insanity Plea.”
But in the § 2255 Form, there is no reference to that plea. The inconsistency he states,
will create confusion and unnecessary litigation. His solution is to remove the reference
in the § 2254 form.

Third, he raises concerns about Question 19, regarding “Timeliness of Petition.”
In his view the addition of the section on timeliness along with the requirement for the
petitioner to “explain why...” converts the affirmative defense of the statute of
limitations into an affirmative pleading requirement. That conversion, he maintains, is for
Congress to make. Assuming that the question is retained, it would be beneficial to
include in the form a list of sample reasons why the one-year statute of limitations is not
applicable; he includes a suggested list.

Finally, regarding Question 12, he states that the second sample ground,
(Conviction obtained by use of coerced confession) is already subsumed into the fifth
sample ground, relating to violation of the privilege against self-incrimination. He also
states that the fourth ground, concerning searches and seizures, should be removed
because those grounds are not ordinarily cognizable in federal habeas corpus
proceedings. He continues by suggesting that if a list is to be included in Question 12,
some additional grounds should be added — Batson issue, denial of cross-examination,
denial of conflict-free counsel, statements obtained in violation of sixth amendment right
to counsel, improper jury instructions, insufficient evidence, and denial of trial by
impartial jury.

Mr. Robert J. Newmeyer (02-CR-017)
United States District Court for the Southern District of California

_El Centro, California

February 19, 2003

Mr. Newmeyer, a career law clerk for United States Magistrate Judge Roger T.
Benitez, notes that while Rule 2 now permits someone other than the petitioner to sign
the petition, the form still requires the petitioner’s signature.

He suggests that the list of possible grounds for relief, in Question 12, be omitted.
He is philosophically opposed to the courts providing what amounts to legal advice to a
party. If the courts are bound to include a list, then the list should be correct; here the list
is incomplete. He offers several other grounds that could be listed.
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Petition for Relief From a Conviction or Sentence
By a Person in State Custody

(Petition Under 28 U.S.C. § 2254 for a Writ of Habeas Corpus)

Instructions

To use this form, you must be a person who is currently serving a sentence under a judgment against you in a
state court. You are asking for relief from the conviction or the sentence. This form is your petition for relief.

You may also use this form to challenge a state judgment that imposed a sentence to be served in the future,
but you must fill in the name of the state where the judgment was entered. If you want to challenge a federal
judgment that imposed a sentence to be served in the future, you should file a motion under 28 U.S.C. § 2255
in the federal court that entered the judgment. )

Make sure the form is typed or neatly written.

You must tell the truth and sign the form. If you make a false statement of a material fact, you may be
prosecuted for perjury. ’ -

Answer all the questions. You do not need to cite law. You may submit additional pages if necessary. If you
do not fill out the form properly, you will be asked to submit additional or correct information. If you want to
submit a brief or arguments, you must submit them in a separate memorandum.

You must pay a fee of $5. If the fee is paid, your petition will be filed. If you cannot pay the fee, you may ask
to proceed in forma pauperis (as a poor person). To do that, you must fill out the last page of this form. Also,
you must submit a certificate signed by an officer at the institution where you are confined showing the
amount of money that the institution is holding for you. If your account exceeds $ , you must pay the
filing fee.

In this petition, you may challenge the judgment entered by only one court. If you want to challenge a
judgment entered by a different court (either in the same state or in different states), you must file a separate

petition.

When you have completed the form, send the original and two copies to the Clerk of the United States District
Court at this address:

Clerk, United States District Court for
Address '
City, State Zip Code

CAUTION: You must include in this petition all the grounds for relief from the conviction or sentence
that you challenge. And you must state the facts that support each ground. If you fail to set forth all the
grounds in this petition, you may be barred from presenting additional grounds at a later date.

CAPITAL CASES: If you are under a sentence of death, you are entitled to the assistance of counsel.
You should request the appointment of counsel. '
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PETITION UNDER 28 U.S.C. § 2254 FOR WRIT OF
; HABEAS CORPUS BY A PERSON IN STATE CUSTODY
;‘
?
¥
United States District Court District
§ Name (under which you were convicted): Docket or Case No.:
E ‘ ‘
Place of Confinement: ' Prisoner No.:
f "
% Petitioner (include the name under which you were convicted) Respondent (authorized person having custody of petitioner)
t
V.
5\ The Attorney General of the State of
:
[
' PETITION
1. (a) Name and location of court that entered the judgment of conviction you are challenging:
; (b) Criminal docket or case number (if you know):
: 2. (a) Date of the judgment of conviction (if you know):
(b) Date of sentencing:
Length of sentence:
4. In this case, were you convicted on more than one count or of more than one crime? Yes O

No QO

5. Identify all crimes of which you were convicted and sentenced in this case:

6. (a) What was your plea? (Check one)
Q) Not guilty O 3) Nolo contendere (no contest)
) Guilty O 6] Insanity plea 0

(b) If you entered a guilty plea to one count or charge and a not guilty plea to another count or charge,

TR
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what did you plead guilty to and what did you plead not guilty to?,

(c) If you went to trial, what kind of trial did you have? (Check one)
Juy O Judgeonly @
Did you testify at either a pretrial hearing, trial or a post-trial hearing?
Yes O No 0
Did you appeal from the judgment of conviction?
Yes O No QO
If you did appeal, answer the following:

(a) Name of court:

(b) Docket or case number (if you know):
(c) Result:

(d) Date of result (if you know):

(e) Citation to the case (if you know):

(f) Grounds raised:

(2) Did you seek further review by a higher state court? *Yes 0 No O
If yes, answer the following:

(1) Name of court:

(2) Docket or case number (if you know):

(3) Result:

(4) Date of result (if you know):

(5) Citation to the case (if you know):

(6) Grounds raised:

(h) Did you file a petition for certiorari in the United Stateé Supreme Court?

Yes 0 No Q



If yes, answer the following:.

Page 4

(1) Docket or case number (if you know):

(2) Result:

(3) Date of result (if you know):
(4) Citation to the case (if you know):

10. Other than the direct appeals listed above, have you previously filed any other petitions, applications, or
motions concerning this judgment of conviction in any state court?

Yes O No QO
11. If your answer to Question 10 was “Yes,” give the following information:

(a) (1) Name of court:

(2) Docket or case number (if you know):

(3) Date of filing (if you know):

(4) Nature of the proceeding:

(5) Grounds raised:

(6) Did you receive a hearing where evidence was given on your petition, application, or motion?
Yes U No Q '
(7) Result:

(8) Date of result (if you know):

(b) If you filed any second petition, application, or motion, give the same information:

(1) Name of court:

(2) Docket or case number (if you know):

(3) Date of filing (if you know):

(4) Nature of the proceeding:

(5) Grounds raised:
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(6) Did you receive a hearing where evidence was given on your petition, application, or motion?
Yes U No O
(7) Result:

4

(8) Date of result (if you know):

(c) If you filed any third petition, application, or motion, give the same information:

(1) Name of court:

(2) Docket or case number (if you know):

(3) Date of filing (if you know):

(4) Nature of the proceeding:

(5) Grounds raised:

(6) Did you receive a hearing where evidence was given on your petition, application, or motion?
Yes 0 No O
(7) Result:

(8) Date of result (if you know):

(d) Did you appeal to the highest state court having jurisdiction over the action taken on your petition,

application, or motion?

(1) First petition: Yes O No U
(2) Second petition: Yesd No O
(3) Third petition: YesO No QO

(e) If you did not appeal to the highest state court having jurisdiction, explain why you did not: _
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12. For this petition, state everj ground on which you claim that you are being held in violation of the
Constitution, laws, or treaties of the United States. Attach additional pages if you have more than four grounds.

State the facts supporting each ground.

CAUTION: To preceed in the federal court, vou must ordinarily first exhaust (use up) your available state-

court remedies on‘eac‘:h _ground on which you request action by the federal court. Also= if you fail to set forth

all the grounds in this petition, you may be barred from presenting additional grounds at a later date. -

For your information, the following is a list of the most frequently raised grounds for relief. Each one is a

separate ground for possible relief. You may raise other grounds besides those listed. However, you should

raise in this petition all available grounds (relating to this conviction or sentence) on which you base your

claim that you are being held in custody unlawfully.

. Plea of guilty was unlawfully induced or was not made voluntarily with an understanding -of the
nature of the charge and the consequences of the plea.

. Use of a coerced confession. ‘

° Violation of the privilege against self-incrimination.

. Unconstitutional failure of the prosecution to dlSC]OSC to the defendant evidence favorable to the
defendant.

. Violation of the protection against double jeopardy.

. Grand jury or petit jury was unconstitutionally selected.

. Prosecution impermissibly exercised peremptory challenges.

. Denial of the right to an impartial jury.

. Denial of the right to confront or cross-examine prosecution witnesses.

. Improper or insufficient jury instructions.

. Denial of the right to due process of law because of insufficiency of the evidence on which to base
a conviction.

. Denial of the right to be free from cruel and unusual punishment.

. Denial of the right to effective assistance of counsel at trial or on appeal. (Examples of

commonly raised allegations of ineffective assistance of counsel include, but are not limited to:
failure to advise the defendant of the consequences of a guilty plea; failure to investigate possible
defenses; failure to seek the suppression of evidence; failure to object to improper evidence or an
improper argument; failure to conduct adequate cross-examination; failure to present favorable
evidence; failure to advise the defendant of the right to testify; failure to request/object to Jury
instruction(s); conflict of interest.)

. Denial of the right to appeal.

Do not check any of these listed grounds. If you select one or more of these grounds for relief; you must set out

in the space provided below the facts that support your claims.

L]

]

o
|

—

N

L

|

T

o

I

!




Btuiruersl

Mioniensined.

Bt

Wz -l

Whemmnsod

Page 7

GROUND ONE:

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

(b) If you did not exhaust your state remedies on Ground One, explain why:

(c) Direct Appeal of Ground One:
(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes O No O

(2) If you did not raise this issue in your direct appeal, explain why:

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial
court?
Yes O No 0
(2) If your answer to Question (d)(1) is “Yes,” state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(3) Did you receive a hearing on your motion or petition?
Yes O No O
(4) Did you appeal from the denial of your motion or petition?

Yes Q No O
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(5) If your answer to Question (d)(4) is “Yes,” did you raise this issue in the appeal?
Yes d No O
(6) If your answer to Question (d)(4) is “Yes,” state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(7) If your answer to Question (d)(4) or Question (d)(5) is “No,” explain why you did not raise this issue:

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that

you have used to exhaust your state remedies on Ground One:

GROUND TWO:

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

]

(b) If you did not exhaust your state remedies on Ground Two, explain why:

(c) Direct Appeal of Ground Two:

(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes O No O
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. (2) If you did not raise this issue in your direct appeal, explain why:

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeaé corpus in a state trial
court?
Yes O No U
(2) If your answer to Question (d)(1) is “Yes,” state:

Type of motion or petition:

Name and location of the court where the inotion or petition was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

]

(3) Did you receive a hearing on your motion or petition?
Yes 1Q No O

(4) Did you appeal from the denial of your motion or petition?
Yes O No QO

(5) If your answer to Question (d)(4) is “Yes,” did you raise this issue in the appeal?
Yes O No QO

(6) If your answer to Question (d)(4) is “Yes,” state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(7) If your answer to Question (d)(4) or Question (d)(5) is “No,” explain why you did not raise this issue:

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that
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you have used to exhaust your state remedies on Ground: Two:

GROUND THREE:

(2) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): _

(b) If you did not exhaust your state remedies on Ground Three, explain why:

(c) Direct Appeal of Ground Three:
(1) If you appealed from the judgment of conviction, did you raise this issue?
~Yes O No a

(2) If you did not raise this issue in your direct appeal, explain why:

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial
court?
Yes O No O
(2) If your answer to Question (d)(1) is “Yes,” state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:

Daocket or case number (if you know):

Date of the court’s decision:

Resuit (attach a copy of the court’s opinion or order, if available):
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(3) Did you recei\}e a hearing on your motion or petition?
Yes @ No O

(4) Did you appeal from the denial of your motion or petition?
Yes 0 No Q '

(5) If your answer to Question (d)(4) is “Yes,” did you raise this issue in the appeal?
Yes O No Q

(6) If your answer to Question (d)(4) is “Yes,” state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

i

(7) If your answer to Question (d)(4) or Question (d)(5) is “No,” explain why you did not raise this issue:

Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that

you have used to exhaust your state remedies on Ground Three:

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

(b) If you did not exhaust your state remedies on Ground Four, explain why:
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(é) Direct Appeal of Ground Four:

(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes 0 No Q

(2) If you did not raise this issue in your direct appeal, explain why:

(d) Post-Conviction Proceedings:

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial
court?

Yes L No O
(2) If your answer to Question (d)(1) is “Yes,” state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(3) Did you receive a hearing on your motion or petition?
Yes O No O y

(4) Did you appeal from the denial of your motion or petition?
Yes O No O

(5) If your answer to Question (d)(4) is “Yes,” did you raise this issue in the appeal?
Yes O No O ’

(6) If your answer to Question (d)(4) is “Yes,” state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(7) If your answer to Question (d)(4) or Question (d)(5) is “No,” explain why you did not raise this issue:

ul
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(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that

you have used to exhaust your state remedies on Ground Four:

13. Please answer these additional questions about the petition you are filing:
(a) Have all grounds for relief that you have raised in this petition been presented to the highest state court
having jurisdiction? Yes Q0 No O
If your answer is “No,” state which grounds have not been so presented and give your reason(s) for not

presenting them:

(b) Is there any ground in this petition that has not been presented in some state or federal court? If so, which

ground or grounds have not been presented, and state your reasons for not presenting them:

14. Have you previously filed any type of petition, application, or motion in a federal court regarding the
conviction that you challenge in this petition? Yes Q Nold
If “Yes,” state the name and location of the court, the docket or case number, the type of proceeding, the
issues raised, the date of the court’s decision, and the result for each petition, applicatioh, or motion filed.

Attach a copy of any court opinions or orders, if available.

15. Do you have any petition or appeal now pending (filed and not decided yet) in any court, either state or
federal, for the judgment you are challenging? YesQ NoU
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If “Yes,” state the name and location of the court, the docket or case number, the type of proceeding, and the

issues raised.

16. Give the name and address, if you know, of each attorney who represented you in the following stages of the
judgment you are challenging:
(a) At preliminary hearing:

(b) At arraignment and plea:

(c) At trial:

(d) At sentencing:

(e) On appeal:

(f) In any post-conviction proceeding:

(2) On appeal from any ruling against you in a post-conviction proceeding:

17. Do you have any future sentence to serve after you complete the sentence for the judgment that you are
challenging? Yes QNo O

(a) If so, give name and location of court that imposed the other sentence you will serve in the future:

(b) Give the date the other sentence was imposed:

(c) Give the length of the other sentence:

(d) Have you filed, or do you plan to file, any petition that challenges the judgment or sentence to be served in

the future? Yes O No O
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18. TIMELINESS OF PE'I:ITION: If your judgment of conviction became final over one year ago, you must
explain why the one-year statute of limitations as codified in 28 U.S.C. § 2244(d) does not bar your petition.*

* The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) as codified in 28 U.S.C. § 2244(d)
provides in part that:

(1) A 1-year period of limitation shall apply to an application for a writ of habeas corpus by a person in
custody pursuant to the judgment of a State court. The limitation period shall run from the latest of —
(A) the date on which the judgment became final by the conclusion of direct review or the expiration of
the time for seeking such review;
(B) the date on which the impediment to filing an application created by State action in violation of the
Constitution or laws of the United States is removed, if the applicant was prevented from filing by such
state action;
(C) the date on which the constitutional right asserted was initially recognized by the Supreme Court, if
the right has been newly recognized by the Supreme Court and made retroactively applicable to cases on
collateral review; or
(D) the date on which the factual predicate of the claim or claims presented could have been discovered
through the exercise of due diligence.
(2) The time during which a properly filed application for State post-conviction or other collateral review with
respect to the pertinent judgment or claim is pending shall not be counted toward any period of limitation
under this subsection. -
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Therefore, petitioner asks that the Court grant the following relief:

or any other relief to which he or she may be entitled.

Signature of Attorney (if any)

I declare (or certify, verify, or state) under penalty of perjury that the foregoing is true and correct and that this

Petition for Writ of Habeas Corpus was placed in the prison mailing system on

{month, date, year).

Executed (signed) on (date).

Signature of Petitioner

If the person signing is not petitioner, state relationship to petitioner and explain why petitioner is not signing

this petition.

IN FORMA PAUPERIS DECLARATION

[Insert from Appendix of Forms for 28 U.S.C. § 2254]
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Motion to Vacate, Set Aside, or Correct a Sentence
By a Person in Federal Custody

(Motion Under 28 U.S.C. § 2255)

Instructions

To use this form, you must be a person who is serving a sentence under a judgment against you in a federal
court. You are asking for relief from the conviction or the sentence. This form is your motion for relief.

You must file the form in the United States district court that entered the judgment that you are challenging. If
you want to challenge a federal judgment that imposed a sentence to be served in the future, you should file the
motion in the federal court that entered that judgment.

Make sure the form is typed or neatly written.

You must tell the truth and sign the form. If you make a false statement of a material fact, you may be
prosecuted for perjury.

Answer all the questions. You do not need to cite law. You may submit additional pages if necessary. If you
do not fill out the form properly, you will be asked to submit additional or correct information. If you want to
submit a brief or arguments, you must submit them in a separate memorandum.

If you cannot pay for the costs of this motion (such as costs for an attorney or transcripts), you may ask to
proceed in forma pauperis (as a poor person). To do that, you must fill out the last page of this form. Also, you
must submit a certificate signed by an officer at the institution where you are confined showing the amount of .
money that the institution is holding for you. :

In this motion, you may challenge the judgment entered by only one court. If you want to challenge a judgment
entered by a different judge or division (either in the same district or in a different district), you must file a
separate motion. :

When you have completed the form, send the original and two copies to the Clerk of the United States District
Court at this address:

Clerk, United States District Court for
Address :
City, State Zip Code

CAUTION: You must include in this motion all the grounds for relief from the conviction or sentence
that you challenge. And you must state the facts that support each ground. If you fail to set forth all the
grounds in this motion, you may be barred from presenting additional grounds at a later date.

CAPITAL CASES: If you are under a sentence of death, you are entitled to the assistance of counsel.
You should request the appointment of counsel.
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MOTION UNDER 28 U.S.C. § 2255 TO VACATE, SET ASIDE, OR CORRECT
SENTENCE BY A PERSON IN FEDERAL CUSTODY

United States District Court District
Name: | S ‘ Docket or Case No.:
Place of Conﬁner‘nent: ‘ | Prisoner No.:
UNITED STATES OF AMERICA | Movant (include name uﬁder which convicted)
V.
MOTION

(a) Name and location of court that entered the judgment of conviction you are challenging:

+ (b) Criminal docket or case number (if you know):

(a) Date of the judgment of conviction (if you know):

(b) Date of sentencing:

Length of sentence:

Nature of crime (all counts):

(a) What was your plea? (Check one)
(1) Not guilty O - 2) Guilty U (3) Nolo contendere (no contest) U

(b) If you entered a guilty plea to one count or indictment, and a not guilty plea to another count or indictment,

what did you plead guilty to and what did you plead not guilty to?

If you went to trial, what kind of trial did you have? (Check one) Jury O Judge only O
Did you testify at either a pretrial hearing, trial or post-trial hearing? Yes U No O
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8. Did you appeal from the judgment of conviction? Yes U No U
9. Ifyou did appeal, answer the following:
(a) Name of court:

{b) Docket or case number (if you knoW):
(c) Result:
(d) Date of result (if you know):
(e) Citation to the case (if you know):
() Grounds raised:

(g) Did you file a petition for certiorari in the United States Supreme Court? Yes 0 No U
If “Yes,” answer the following:

(1) Docket or case number (if you know):

(2) Result:

(3) Date of result (if you know):
(4) Citation to the case (if you know):

(5) Grounds raised:

10. Other than the direct appeals listed above, have you previously filed any other motions, petitions, or applications
concerning this judgment of conviction in any court?
Yes O No Q
11. If your answer to Question, 10 was “Yes,” give the following information:

(a) (1) Name of court:

(2) Docket or case number (if you know):
(3) Date of filing (if you know):

(4) Nature of the proceeding:
(5) Grounds raised: ‘
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(6) Did you receive a hearing where evidence was given on your motion, petiﬁon, application?
Yes 1 No O

(7) Result:

(8) Date of result (if you know):

(b) If you filed any second motion, petition, or application, give the same information:

(1) Name of court:

(2) Docket or case number (if you know):
(3) Date of filing (if you know):
(4) Nature of the proceeding: g
(5) Grounds raised:

(6) Did you receive a hearing where evidence was given on your motion, petition, or application?
Yes O No O

(7) Result:

(8) Date of result (if you know):

(c) Did you appeal to a federal appellate court having jurisdiction the action taken on your motion, petition, or

application?
(1) First petition: Yes O No U
(2) Second petition: Yesd No O

(d) If you did not appeal from the action on any motion, petition, or application, explain briefly why you did not:

-
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12. For this motion, state every ground on which you claim that you are being held in violation of the Constitution,
laws, or treaties of the United States. Attach additional pages if you have more than four grounds. State the

facts supporting each ground.

CAUTION: If you fail to set forth all the grounds in this motion, you may be barred from presenting additional
grounds at a Jater date.

For your information, the following is a list of the most frequently raised grounds for relief. Eachoneisa
separate ground for possible relief. You may raise other grounds besides those listed. However, you should
raise in this motion all available grounds (relating to this conviction or sentence) on which you base your claim
that you are being held in custody unlawfully.

. Plea of guilty was unlawfully induced or was not made voluntarily with an understanding of the
nature of the charge and the consequences of the plea.

. Use of a coerced confession.

. Violation of the privilege against self-incrimination.

. Unconstitutional failure of the prosecution to disclose to the defendant evidence favorable to the
defendant.

. Violation of the protection against double jeopardy.

. " Grand jury or petit jury was unconstitutionally selected.

° Prosecution impermissibly exercised peremptory challenges.

. Denial of the right to an impartial jury.

. Denial of the right to confront or cross-examine prosecution witnesses.

. Improper or insufficient jury instructions.

° Denial of the right to due process of law because of insufficiency of the evidence on which to base
a conviction.

. Denial of the right to be free from cruel and unusual punishment.

. Denial of the right to effective assistance of counsel at trial or on appeal. (Examples of commonly

raised allegations of ineffective assistance of counsel include, but are not limited to: failure to
advise the defendant of the consequences of a guilty plea; failure to investigate possible defenses;
failure to seck the suppression of evidence; failure to object to improper evidence or an improper
argument; failure to conduct adequate cross-examination; failure to present favorable evidence;
failure to advise the defendant of the right to testify; failure to request/object to jury instruction(s);
conflict of interest.)

. Denial of the right to appeal.

Do not check any of these listed grounds. If you select one or more of these grounds for relief, you must set out

in the space provided below the facts that support your claims.
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GROUND ONE:

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): ,

(b) Direct Appeal of Ground One:

(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes O No U

(2) If you did not raise this issue in your direct appeal, explain why:

(c) Post—Convictiqn Proceedings:
(1) Did you raise this issue in any post-conviction motion, petition, or application?
Yes O No QQ n
(2) If your answer to Question (c)(1) is “Yes,” state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(3) Did you receive a hearing on your motion, petition, or application?
Yes O No U
(4) Did you appeal from the denial of your motion, pétition, or application?
Yes Q No O
(5) If your answer to Question (c)(4) is “Yes,” did you raise this issue in the appeal?
Yes O No U
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(6) If your answer to Question (c)(4) is “Yes,” state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(7) If your answer to Question (c)(4) or Question (c)(5) is “No,” explain why you did not appeal or raise this

issue:

GROUND TWO:

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

(b) Direct Appeal of Ground Two:
(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes O No U

(2) If you did not raise this issue in your direct appeal, explain wh);:

(c) Post-Conviction Proceedings:
(1) Did you raise this issue in any post-conviction motion, petition, or application?
Yes U No U \
(2) If your answer to Question (c)(1) is “Yes,” state:

- Type of motion or petition:
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Name and location of the court where the motion or petition was filed:

Docket or case number (if you know):

Date of the court’s decision:

ResulF (attach a copy of the court’s opinion or order, if available):

(3) Did you receive a hearing on your motion, petition, or application?
Yes 0 No Q

(4) Did you appeal from the denial of your motion, petition, or application?
Yes 3 No U '

(5) If your answer to Question (c)(4) is “Yes,” did you raise this issue in the appeal?
Yes O No Q |

(6) If your answer to Question (c)(4) is “Yes,” state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(7) If your answer to Question (c)(4) or Question (c)(5) is “No,” explain why you did not appeal or raise this

issue:

GROUND THREE:

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): __

!
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(b) Direct Appeal of Ground Three:

(1) If you appealed from the judgment of conviction, did you raise this issue?

Yes L1 No O

(2) If you did not raise this issue in your direct appeal, explain why:

(c) Post-Conviction Proceedings:

(1) Did you raise this issue in any post-conviction motion, petition, or application?
Yes 0 No O
(2) If your answer to Question (c)(1) is “Yes,” state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(3) Did you receive a hearh;g on your motion, petition, or application?
Yes O No O

(4) Did you appeal from the denial of your motion, petition, or application?
Yes O No 1 \

(5) If your answer to Question (c)(4) is “Yes,” did you xiaise this issue in the appeal?
Yes O No Q

(6) If your answer to Question (c)(4) is “Yes,” state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(7) If your answer to Question (c)(4) or Question (c)(5) is “No,” explaiti why you did not.appeal or raise this

issue:
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GROUND FOUR!

(a) Supporting facfs (Do not argue or cite law. Just state the specific facts that support your claim.):

(b) Direct Appeal of Ground Four:
(1) If you appealed from the judgment of conviction, did you raise this issue?
Yes 0 No O

(2) If you did not raise this issue in your direct appeal, explain why:

(c) Post-Conviction Proceedings:
(1) Did you raise this‘ issue in any post-conviction motion, petition, or application?
Yes O No O
(2) If your answer to Question (c)(1) is “Yes,” state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know):

Date of the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):_

(3) Did you receive a hearing on your motion, petition, or application?
Yes @ No U
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e (4) Did you appeal from the denial of your motion, petition, or application?

et Yes O No O
— (5) If your answer to Question (c)(4) is “Yes,” did you raise this issue in the appeal?
- Yes O No Q
e (6) If your answer to Question (c)(4) is “Yes,” state:
- Name and location of the court where the appeal was filed:
[m Docket or case number (if you know):
- Date of the court’s decision:
pe= Result (attach a copy of the court’s opinion or order, if available):
» .
- (7) If your answer to Question (c)(4) or Question (c)(5) is “No,” explain why you did not appeal or raise this
issue:
-
L
— 13. Is there any ground in this motion that has not been presented in some federal court? If so, which ground or
Em grounds have not been presented, and state your reasons for not presenting them:

1

r

14. Do you have any motion, petition, or appeal now pending (filed and not decided yet) in any court for the
judgment you are challenging? Yes(d No Ul

If “Yes,” state the name and location of the court, the docket or case number, the type of proceeding, and the

[

issues raised.

=

o

1

r

15. Give the name and address, if known, of each attorney who represented you in the following stages of the
judgment you are challenging:
(a) At preliminary hearing:
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(b) At arraignment and plea:

(c) At trial:

(d) At sentencing:

(e) On appeal:

(©) In any post-conviction proceeding:

(g) On appeal from any ruling against you in a post-conviction proceeding:

Were you sentenced on more than one count of an indictment, or on more than one indictment, in the same court
and at the same time? Yes (dNo U

Do you have any future sentence to serve after you complete the sentence for the judgment that you are
challenging? Yes No O

(a) If so, give name and location of court that imposed the other sentence you will serve in the future:

(b) Give the date the other sentence was imposed:

(c) Give the length of the other sentence:

(d) Have you filed, or do you plan to file, any motion, petitibn, or application that challenges the judgment or
sentence to be served in the future? Yes O No O
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18. TIMELINESS OF MOTION: If your judgment of conviction became final over one year ago, you must explain
why the one-year statute of limitations as codified in 28 U.S.C. § 2255 does not bar your motion.*

* The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) as codified in 28 U.S.C. § 2255,
paragraph 6, provides in part that:
A 1-year period of limitation shall apply to a motion under this section. The limitation period shall run from the
latest of —
(1) the date on which the judgment of conviction became final;
(2) the date on which the impediment to making a motion created by governmental action in violation of the
Constitution or laws of the United States is removed, if the movant was prevented from making such a
motion by such governmental action;
(3) the date on which the right asserted was initially recognized by the Supreme Court, if that right has been
newly recognized by the Supreme Court and made retroactively applicable to cases on collateral review; or
(4) the date on which the facts supporting the claim or claims presented could have been discovered through
the exercise of due diligence.
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Therefore, movant asks that the Court grant the following relief: _

or any other relief to which he or she may be entitled.

Signature of Attorney (if any)

I declare (or certify, verify, or state) under penalty of perjury that the foregoing is true and correct and that this
Motion Under 28 U.S.C. § 2255 was placed in the prison mailing system on

(month, date, year).

Executed (signed) on (date).

Signature of Movant
%

1

If the person signing is not movant, state relationship to movant and explain why movant is not signing this

motion.

~

IN FORMA PAUPERIS DECLARATION

[Insert from Appendix of Forms for 28 U.S.C. § 2254]
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter
RE: Rule 35(a); Definition of “Sentencing” for Purposes of Rule 35

DATE: April 1, 2003

At the Fall 2002 meeting the Committee agreed that the better approach
for dealing the problems in Rule 35 concerning the definition of sentencing, was
to add a new definitional section, which explicitly notes that the term
“sentencing” means oral announcement of the sentence.

I have attached a draft of the rule and Committee Note that makes those
suggested changes. If the Committee agrees with the language, it can approve the
changes and forward the amendments to the Standing Committee with a
recommendation that they be approved without further publication, and forwarded
to the Judicial Conference.

This item is on the agenda for the April meeting.
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Rule 33. Correcting or Reducing a Sentence

(a) __ Definition, For purposes of this rule, “sentencing” means the oral
announcement of the sentence.

(a)(b) Correcting Clear Error. Within 7 days after sentencing, the court may
correct a sentence that resulted from arifhmetical, techhical, or other clear
error.

(b)(c) Reducing a Sentence for Substantial Assistance.

(1)  In General. Upon the government’s motion made within one year
of sentencing, the court may reduce a sentence if:

(A) the defendant, after sentencing, provided substantial
assistance in investigating or prosecuting another person;
and

(B) reducing the sentence accords with the Sentencing
Commission’s guidelines and policy statements.

(2)  Later Motion. Upon the government’s motion made more than one
year after sentencing, the court may reduce a sentence if the
defendant’s substantial assistance involved:

(A) information not known to the defendant until one year or

more after sentencing;

(B) information provided by the defendant to the government

within one year of seﬁtencing, but which did not become useful to

the government until more than one year after sentencing; or

(C) information the usefulness of which could not reasonably

have been anticipated by the defendant until more than one year

after sentencing and which was promptly provided to the

government after its usefulness was reasonably apparent to the



27

28

29

30

31

32

33

defendant.
(3)  Evaluating Substantial Assistance. In evaluating whether the
- defendant has provided substantial -assistance, the court may
consider the defendant’s presentence assistance.
(4)  Below Statutory Minimum. When acting under Rule 35(b), the
court may reduce the sentence to a level below the minimum |

sentence established by statute

COMMITTEE NOTE

In 2000, the Committee proposed several substantive changes to Rule 35
and published those proposed amendments for public comment as part of the
major restyling effort of all of the Rules of Criminal Procedure. After further
review, however, the Committee determined that some attention should be given
to the definition of “sentencing,” the term used in the published revised rule,
which went into effect on December 1, 2002. As a result of those discussions, the
Committee proposed that the rule be further amended to include a definition of
“sentencing” in revised Rule 35(a). As published in 2001, 'the rule would have
defined “sentencing” as “entry of the judgment.” Following the comment period,
which ended on February 15, 2002, and as a result of comments on the proposed
amendment, the Committee decided to retain the definitional section, Rule 35(a),
but to adopt the majority view that the provisions in Rule 35 are triggered by the
oral announcement of' the sentence, and not the entry of judgment.

Originally, the language in Rule 35 used the term “imposition of the
sentence.” Although the term “imposition of sentence” was not defined in the
rule, the courts that addressed the issue were split. The majority view was that the
term meant the oral announcement of the sentence and the minority view was that
it meant the entry of the judgment. See United States v. Aguirre, 214 F.3d 1122,
1124-25 (9th Cir. 2000) (discussion of current Rule 35(c) and citing cases).
During the restyling of all of the Criminal Rules in 2000 and 2001, the Committee

determined that the uniform term “sentencing” throughout the entire rule was the

more appropriate term. Upon further reflection, and with the recognition that
some ambiguity may still be present in using the term “sentencing,” the
Committee believes that the better approach is to make it clear in the rule itself
that the term “sentencing” in Rule 35 means the oral announcement of the
sentence. * That is the approach recognized in the majority of the cases that have
addressed the issue.

I
| S—

|

S

o r

r
b

|

]

1
[



|

r

|

e
1.

Hem dIp4

MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter
RE: Proposed Amendment to Rule 11(b)(1)(A)

DATE: March 31, 2003

. Attached is a letter from Chief Judge Brock Hornby regarding a proposed
amendment to Rule 11(b)(1)(A), which addresses the possibility of the government
prosecuting a defendant from making false statements during the plea colloquy.
Judge Homby believes that the revised language (resulting from the restyling
efforts) seems to require that warning regardless of whether the defendant’s
statements during the colloquy are preceded with an oath. He adds that one might
read the revised rule to mean that the judge must give that advice only when the
charges to which the defendant is entering a plea of guilty involve false statement

or perjury.

He suggests a revision to the current language. This item is on the agenda
for the April meeting. ‘
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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE

D. BROCK HDRNBY 156 FEDERAL STREET
PFORTLAND, MAINE 04101
CHIEF JUDGE (207) 760-3280
November 21, 2002

Peter G. McCabe, Secretary
Judicial Conference Committee on Rules
of Practice and Procedure
Administrative Office of the United States Courts
One Columbus Circle, N.E.
Washington, D.C. 20544

Re: Amendment of Fed. R. Crim, P. 11

- Dear Peter:

I believe one of the “stylistic” revisions to Criminal Rule 11, destined to take effect
next month, will inadvertently create confusion.

Until now, Rule 11(c)(5) has required that if a pleading defendant is placed under
oath, the court must inform the defendant that statements he/ she then makes (under oath)
can “later be used against the defendant in a prosecution for perjury or false statement.”
The meaning was obvious, and the provision worked fine.

Now, the comparable provision is int Rule 11(b)(1)(A), and by syntax appears tobe a
required warning during a Rule 11 colloquy, whether or not the defendant is under oath.
Moreover, without an understanding of the previous history of the Rule, the plain
language and syntax of the Rule would lead the reader to conclude that it requires a
warning about government rights when, and only when, the current charges (to which the
defendant is pleading guilty) are false statement or perjury charges. I do not believe the
Corminittee (Or the Conference or the Supreme Court) intended either infarence.
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Peter G. McCabe, Secretary
Judicial Conference Committee on Rules

of Practice and Procedure
Administrative Office of the United States Courts
November 21, 2002
Page 2

If the provision remains where it is in the new version, I believe the conditional
clause needs to be added (“if the defendant is placed under oath”) and the modifier “later”
needs to be added to “prosecution.”

Very truly yqurs,

D. Brock Hornby

dih

cc: Hon. Anthony J. Scirica, Chair, Committee on Rules of Practice and Procedore
Professor Daniel Coquillette, Reporter '
Hon, Edward E. Carnes, Chair, Advisory Committée on Criminal Rules
Professor David A. Gchlueter, Reporter
John K. Rabiej

via fax
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 11; Advice Concerning
Collateral Consequences

DATE: April 1, 2003

Judge Friedman, in the attached letter and memo, suggests that the
Committee review a proposal originally raised by Roger Pauley concerning an
amendment to Rule 11. The suggestion is that that rule be amended to require the
judge to apprise a defendant of the possible collateral consequences that might
result from a guilty plea, e.g., possible deportation proceedings.

The issue has been raised before. In 1992, the Committee considered and
unanimously rejected a specific proposal to amend Rule 11 to require advice of
possible deportation. As noted in the attached minutes of the April 1992 meeting,
some members of the Committee were concerned that the amendment would lead
to a requirement to advise defendants about other collateral consequences. A copy
of the 1992 memo and proposed language are also attached.

This item is on the agenda for the April meeting.
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Wnited States ot of Appeals - s 3 |
Hor The Tletentl Civenit
ONE CHURCH STREET

MONTGOMERY, ALABAMA 36104
TELEPHONE (334) 954-3580

ED CARNES
FAX (334) 954-3599

CIRCUIT JUDGE

February 19, 2003

Mr. John K. Rabiej
Chief
Rules Committee Support Office

OJP-RCSO
Administrative Office of the US Courts

Washington, DC 20544-0001

Dear John:

Please see that the two matters Judge Friedman raises in his Feburary 13,
2003 letter are put on the agenda for our next meeting.

Sincerely,

/el

ED CARNES
United States Circuit Judge

Enclosure

c: Judge Paul L. Friedman
Professor David A. Schlueter
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Fnited Stares District Coure
for the District of Calumbia
YWashington, B.€. 2000)

¢ hiambers of

Panl L. Fricdman
Mmred S 3ees Disencr Jodge

- MEMORANDUM
TO: Me;nbers, Criminal Rules Advisory Committee
FROM: Judge Paul L. Friedman 72y~
RE: Rule 11 of the Federal Rules of Criminal Procedure

DATE: April 1, 2003

In his November 20, 2001 farewell memorandum to the Committee, Roger Pauley
suggested, inter alia, that the Committee reconsider the issue of whether a court in conducting a
plea colloguy under Rule 11 of the Federal Rules of Criminal Procedure should be required to
apprise a defendant who is an alien about possible adverse immigration consequences following
a guilty plea. At least 19 states, including those with large populations of aliens, and the District
of Columbia now have statutes that specifically require that aliens be advised of the potential
adverse immigration conscquencés of a guilty plea. See INS v. St. Cyr, 533 U.S. 289, 322 n. 48
(2001). In addition, Roger noted that a recent amendment to the federal immigration laws
requires the deportation of an alien convicted of an "aggraw;ated felony." In light of these
dcvclopmer;ts, Roger recommended that the Committee revisit the question of whether a
defendant should be advised of this specific céllatcral consequernce of a guilty plea at the time of

his or her plea. I enclose the relevant excerpts from Roger's November 20, 2001 memorandum
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ior the Committee's consideration. : :
‘ b

By way of example, the jndges of the Superior Court of the District of Columbia

are required by statute to give the following advice prior to accepting a plea:

If you are not a citizen of the United States, you are advised
that conviction of the offense for which you have been charged -
may have the consequences of deportation, exclusion from
admission to the United States, or denial of naturalization pursuant
to the laws of the United States. -

|

| T

16 D.C. Code § 713(a). My colleagues, Judge Colleen Kollar-Kotelly and Judge Gladys Kessleji

© 1se the following language:
Whére were you born? L

If you are not a U.S. citizen do youn understand that

conviction of this offense may result in your deportation, exclusion
from the U.S., or denial of citizenship under our iromigration laws? —

' My colleague, Judge Richard W. Roberts, and I both use the following language: -
Where were you bom?

If you are not a citizen of the United States, you are advised —
that conviction of the offense for which you have been charged
may have the consequences of deportation, exclusion from
admission to the United States, or denial of naturalization pursuant —
to the laws of the United States.

A pumber of other judges on this Court use similar language. ]

Irecommend that Rule 11 of the Federal Rules of Criminal Procedure be

amended, sﬁbstantially in the language used in the District of Columbia Code. N

! With respect to other collateral consequences, I also ask: L
Do you understand that if act:épt your plea, you may be —

- deprived of certain valuable civil rights, such as the nght to vote,
the right to hold public office and certain jobs in both the public
and private sectors, the right to serve on a jury, and the right to —
possess any kind of firearm? ‘
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EXCERPTS FROM ROGER PAULEY'S MEMORANDUM

V. Rule 11.

. 'Given recent developments, the Committee should explore
whother Rule 1l should be amended t6 require that, as part of the
plea collogquy, the judge assure that an alien defendant, at least
in some instances (described below), is aware of the possible
adverse immigration consequences flowing from a guilty or nelo

contendere plea.

As the Committee well knows, federal law has never
interpreted Ruke 11 to reqguire that persons pleading guilty be
made aware of “collateral consequences” from their pleas, even
important ones including loss of voting and firearms rights and
loss of eligibility to hold certain jobs or elective offices.
Immigration conseguences have also consistently been deemed to
fall inte the “collateral consequences’ category. However, in
rocent years a number of States have revised their laws to
require specifically that aliens be advised of the potential
adverse immigration consequences of a guilty plea. The number of

such 8tates, according to the Supreme Court opinion in INS v. St.°

Cyr, 121 S.Ct. 2271, 2291n.48 (2001), is 19 and includes States

with large populations of aliens such as California, Florida, New

York, and Texas. Also relatively recently, Congress amended the
immigration laws to create a category of offenses, termed =~
“aggravated felony,”~8 U.5.C. 1101{a) (43), conviction of which
renders @n alien deportable and ineligible to apply for most
forms of discretionary relief and therefore makes it extremely
likely that such a conviction will lead ultimately to the alien’s

removal.

The question for the Committee is whethér these recent
jevelopments merit a change in Rule 11 with respect fo
Jdeportation consequences genérally, or with respect to the
sategory of vioclations constituting “aggravated felenl[ies).”
Recently a district court contluded that Rule llimust be
construed presently to embody a veguirement that an alien be
..nformed, in an “aggravated felony” cass; .of the deportation °

- «¢:onsequerices, United States v. El=Nobani, 145 ¥. Supp.2d.906

‘N.D. Ohio 2001), although it acknowledged that at least one
vircuit has rejected this position. See United Stateg v.
tionzalez, 202 F.3d 20 (1 Cir,.2000). That eircuit holding was,’
liowever, prior to the Supreme Court’s decision in St. Cyr, supza,
vhich quoted with approval statements in court decisions noting
that aliens typically “factor the immigration consequences of
conviction in deciding whether to plead or proceed to trial” and
that “[p]lzreserving the client’s right to remain in the United
States may be more important to the client than any potential
jail sentence.” 121 S5.Ct., at 2291. -

One need not agree with the district court above that Rule
11 now contains a deportation advice component to consider
whether the above factors and the legal developments alluded to
distinguish deportation sufficiently from other collateral
consequences in terms of importance so0 as to warrant a fresh
look at the issue whether, as a policy matter, Rule 1l should be
amended accordingly; and (without proffering a view of the '
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merits) I so recommend.”
‘ Y
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BMost circuits havel caselaw interpreting “aggravated felony,
either in an immigration or a sentencing context, so that
district judges will not be left.at sea in Rule 11 situations.
Moreover, if in doubt, the judge could always give an immigration
consequences warning. I contemplate that such a warning would be
very general in nature, |like the one invclving the sentencing
guidelines, e.g., “are you aware that the offense to which you
are pleading is or may be one that, by law, renders you deportab

' le from this country and ineligible for many forms of

discretionary relief from deportation?”
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MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter
RE: Amendments to Rule 11 to Provide for Magistrate Judges
: Hearing Guilty Pleas and to Inform Accuse of Possible
Deportation

DATE: March 2, 1992

1. Magistrate Judges Hearing Guilty Pleas.

At the November meeting, Judge Hodges raised the issue of whether the
Supreme Court's decision in Peretz v. United States, 111 S.Ct. 2661 (1991)
might support an amendment to Rule 11 to permit magistrate judges to hear
guilty pleas, as a delegable "additional duty." (See attached memo dated
9/12/91). He also informed the Committee that the Administration of the
Magistrates Judges Committee was going to consider the possibility of using
Magistrate Judges to hear guilty pleas in felony cases at its Fall 1991 meeting.
Subsequently, that Committee met and the chair, Judge Wayne Alley, sent
Judge Hodges the attached letter indicating that his committee was opposed to
authorizing magistrate judges to accept guilty pleas in felony cases. That
committee was also opposed to authorizing magistrate judges to conduct
sentencing proceedings or to preside over an entire felony trial. The question
presented is whether the Advisory Committee wishes to pursue the possiblity of
amending Rule 11 to permit magistrate judges to conduct any, or all, of the guiity
plea inquiry.

2. Amendﬁrent to Rule 11(c) Regarding Advice of Possible
Deportation.

Also attached is a letter from Mr, James Craven proposing that Rule 11(c)
be amended to add a requirement that before any guilty or nolo contendre plea
is accepted, the judge must advise an accused who is not a United States citizen
of the possiblity of deportation, etc. Attached to his letter is a copy of a similar
provision in the North Carolina statutes.

A draft of the proposed amendment as it might appear in Rule 11(c) is
attached. )




Rule 11. Pleas

(c) ADVICE TO DEFENDAN’T. Before accepting a plea of guilty or nolo
contendre, the court must address the defejndént personally in open court and
inform the defendant of, and determine that the defehdant understands, the
following: |

* Kk Kk * %

(6) that if the defendant is not a citizen of the United States. a plea

of guilty or nolo contendre may result in deportation, exclusion from admission to

the United States, or denial of naturalization.

*kkkdk

xxxxx

.




[

o B o N '

g
)
&

[

B s

el

[

=

1

o

-—

MINUTES
. ADVISORY COMMITTEE
FEDERAL RULES OF CRIMINAL PROCEDURE

April 23, 24, 1992
Washington, D.C

~ The Advisory Committee on the Federal Rules of Criminal
Procedure met in Washington, D.C. on April 23 and 24, 1992.
These minutes reflect the actions taken at that meeting.

CALL. TO ORDER

Judge Keenan, acting chair, called the meeting to order
at 9:00 a.m. on Thursday, April 23, 1992 at the
Administrative Office of the United States Courts. The
following persons were present for all or a part of the
Committee’s meeting:

Hon. Wm. Terrell Hodges, Chairman

Hon. James DeAnda

Hon. John F. Keenan

Hon. Sam A. Crow

Hon. D. Lowell Jensen

Hon. B. Waugh Crigler

Prof. Stephen A. Saltzburg

Mr. John Doar, Esdg.

Mr. Tom Karas, Esq.

Mr. Edward Marek, Esq. ‘

Mr. Roger Pauley, Jr., designee of Mr. Robert S.
Mueller III, Assistant Attorney General

Professor David A. Schlueter
Reporter

Also present at the meeting. were: Judge Robert Keeton,
Chairman of the Standing Committee on Rules of Practice and

~ Procedure, Mr. Joe Spaniol, Mr. Peter McCabe, Mr. David

Adair, Ms. Judith Krivit, and Mr. John Robie]j of the
Administrative Office of the United States Courts, and Mr.
William Eldridge of the Federal Judicial Center. Judge
Harvey Schlesinger was not able to attend.

I. INTRODUCTIONS AND COMMENTS

Due to the temporary absence of Judge Hodges, Judge
Keenan welcomed the attendees and noted that all of the
members were present with the exception of Judge Hodges, who
was expected shortly and Judge Schlesinger whose docket
prevented him from attending the meeting. Judge Keenan
extended a welcome to the two new members, Judge Jensen and
Magistrate Judge Crigler. He noted that Mr. William
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Advisory Committee on Criminal Rules

Civil Rules Committee first. Mr. Pauley strenuously
objected to that suggestion.

The Committee ultimately rejected the motion by 4 to 5
with one absention.

2. Rule 11. Proposal to Require Advice Concerning
Consequences of Gullty Plea

Judge Hodges 1nformed the Commlttee that Mr, James
Craven had suggested that Rule 11 be amended. The amendment
would require that any defendant who was not a United States
citizen be advised that a plea of guilty might result in
deportation, exclusion from admission to the United States,
or denial of naturalization. The brief discussion which
followed focused on the practical problems associated with
giving this, and similar advice which really focuses on the
potential collateral consequences of a gqguilty plea. Judge
Keenan moved that the proposed amendment be disapproved.
Judge DeAnda seconded the motion which carried unanimously.

3. Rule 16. Proposal to Consider Amendments.

Judge Hodges indicated that Mr. Wilson had suggested
that Rule 16 be considered in light of growing concerns
about federal criminal discovery. But in his absence, the
matter would be carried over to the Fall 1992 meeting.

4. Rule 16(a)(1)(A). Disclosure of Statements by
Organizational Defendants

The Reporter 1nd1cated that in response to the
Committee’s direction at the November 1991 meeting, he had
drafted proposed amendments to Rule 16 concerning disclosure
of statements by organizational defendants. In a brief
discussion it was noted that the Rule and the Committee Note
should differentiate between statements by agents which
would be discoverable as party admissions and an agent’s
statements concerning acts for which the organlzatlon would
be vicariously liable. Mr. Karas moved that the amendment
'be forwarded to the Standing Committee for public comment.
Judge Crow seconded the motion. It carried unanlmously.

5. Rule 29(b). Proposal to Delay Ruling on Motion for
Acquittal.

The Committee continued its discussion of an amendment
to Rule 29(b) which had been suggested by the Department of
Justice and addressed at the Nowember 1991 meeting.
Additional drafting of the amendment made clear that the
judge could only consider evidence admitted at the time of -
the motion in considering whether to grant a deferred
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter

RE: - Proposed Amendment to Rule 12.2(d); Missing Sanction

DATE: March 31, 2003

At the April and September 2002, meetings, the Committee considered an
amendment to Rule 12.2(d) that would fill a gap created in the 2002 amendments
to the rule; the amended rule contains no sanction provisions if the defendant fails
to disclose any expert reports, as required under Rule 12.2(c)(3). I prepared a
draft amendment for the September meeting. Following discussion, Judge Carnes
asked Mr. Campbell and Mr. Jaso to consult on the issue of whether the proposed
language might be overbroad, considering the impact of a failure to disclose the
report.

As a result of those discussions, Mr. Campbell prepared a draft (attached)
which separates the sanctions for failure to disclose the report, from the failure to
give notice under Rule 12.2(b) failure to submit to an examination ordered under
Rule 12.2(c). Mr. Jaso has agreed to that approach.

Using Mr. Campbell’s language, I have prepared another draft of Rule
12.2(d), using the traditional marked-up formatting.

At the September 2002 meeting, there was also some discussion about
whether the Committee Note should address the issue of granting a continuous to
review any reports submitted under the Rule. The attached Note includes a
reference to that point, in the context of imposing lesser sanctions or relief to the
government if the defense fails to submit the report.

This item is on the agenda for the April meeting in Santa Barbara.
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Rule 12.2. Notice of Insanity Defense; Mental Examination

@)

Note:

Failure to Comply.

(1)  Failure to Give Notice or to Submit to Examination. The court
may exclude any expert evidence from the defendant on the issue
of the defendant’s mental disease, mental defect, or other mental
condition bearing on the defendant’s guilt or the issue of
punishment in a capital case if the defendant fails to:

(A) give notice under Rule 12.2(b); or
(B)  submit to an examination when ordered under Rule 12.2(c).

(2)  Failure to Disclose. The court may exclude any expert evidence
for which the defendant has failed to comply with the disclosure
requirement of Rule 12.2(c)(3).

This draft responds to the proposal to amend Rule 12.2 to supply a missing
sanction provision. (See September 2002 meeting book, tab II-C-1.) The
substantively amended rule that took effect December 1, 2002 permits a
sanction of exclusion of “any expert evidence” for failure to give notice or
failure to submit to an examination, but provides no sanction for failure to
disclose reports. The fix proposed at the September 2002 meeting would
extend the same global sanction to defendant’s failure to disclose results
and reports of his own expert examinations. This broad sanction may be
appropriate for the first two violations, which can substantially affect the
entire hearing. But it seems overbroad to expressly authorize exclusion of
“any” expert evidence, even evidence unrelated to the results and reports
that were not disclosed. This draft would treat the new sanction for failure
to disclose separately, tying the exclusion directly to the evidence for
which the defendant failed to disclose. | |

Lucien Campbell Draft — 3/7/03
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Rule 12.2, Notice of Insanity Defense; Mental Examination

* %k k K X

(d)  Failure to Comply.
(1) Failure to Give Notice or to Submit to Examination. fthe

examination-when-ordered-under Rule-12-2(¢);-the The court may exclude

any expert evidence from the defendant on the issue of the defendant’s

mental disease, mental defect, or any other mental condition bearing on
the defendant’s guilt or the issue of punishment in a capital case: if the
defendant fails to:

(A) __give notice under Rule 12.2(b); or

(B) ___ submit to an examination when ordered under Rule 12.2(c).

(2) _ Failure to Disclose. The court_may exclude any expert

evidence for which the defendant has failed to comply with the disclosure

requirement of Rule 12.2(c)(3).

COMMITTEE NOTE

The amendment to Rule 12.2(d) fills a gap created in the 2002

f
-

L
| M—

amendments to the rule. The substantively amended rule that took effect
December 1, 2002, permits a sanction of exclusion of “any expert evidence” for
failure to give notice or failure to submit to an examination, but provides no
sanction for failure to disclose reports. The proposed amendment is designed to
address that specific issue. '

b

Rule 12.2(d)(1) is a slightly restructured version of current Rule 12.2(d).

r
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Rule 12.2(d)(2) is new and permits the court to exclude any expert evidence for
failure to comply with the disclosure requirement in Rule 12.2(c)(3). The sanction
is intended to relate only to the evidence related to the matters address in the
report, which the defense failed to disclose. Unlike the broader sanction for the
two violations listed in Rule 12.2(d)(1)—which can substantially affect the entire
hearing — the Committee believed that it would be overbroad to expressly
authorize exclusion of “any” expert evidence, even evidence unrelated to the
results and reports that were not disclosed, as required in Rule 12.2(¢)(3).

The rule assumes that the sanction of exclusion will result only where
there has been a complete failure to disclose the report. If the report is disclosed,
albeit in an untimely fashion, other relief may be appropriate, for example,
granting a continuance to the government to review the report.
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendments to Rules 29, 33, 34, and 45 re Time for
Ruling on Motions Under Those Rules

DATE: April 1, 2003

For the last several meetings, the Committee has considered possible
amendments to Rules 29, 33, 34, and 45. Those proposals are based upon a
recommendation from Judge Friedman that the current 7-day period for setting
the time for filing motions under those rules creates unjust and unanticipated
results. At the April 2002 meeting, the Committee tentatively approved the
proposal, subject to specific language being submitted. I prepared draft versions
of the amendments and included them in the September 2002 agenda book.
Because Judge Friedman could not attend the meeting, however, the matter was
deferred to the April 2003 meeting.

Attached to this memo is a recent draft memo from Judge Friedman and a
copy of the language 1 had drafted for the September 2002 meeting.

This item is on the agenda for the April meeting in Santa Barbara.
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Anited States Vistrier Covrt
for the Pistrict of Columbia
Aashington, B.E. 2008

Chambees of
Paui L. fricdman
Vimeed S ates Dismer Judge
MEMORAND
TO: Members, Criminal Rules Advisory Committee
FROM: Judge Paul L. Friedman /4, /
RE: Rules 29, 33 and 34 of the Federal Rules of Criminal Procedure
DATE: April 1, 2003

As we discussed at our meeting on April 26-27, 2002 in Washington, D.C., Rules
29, 33 and 34 of the Federal Rules of Criminal Procedure, as currently written, require that any
motion for an extension of time to file 2 motion under those Rules must not only be filed by
defense counsel within a seven-day period but also must be acted upon by the trial judge within
those seven days. Courts have concluded that because of the way these Rules are written the
failure of the judge to act on the motion to extend within the seven-day period deprives the court
of jurisdiction to considelj the later-filed underlying substantive motion for judgment 6f acquittal,
new trial, or arrest of judgment. See, e.c., United States v- Smith, 331 U.S. 469, 473-74 (1947)
‘rejecting argument that trial court has power to grant new trial on its own motion ﬁﬁer
axpiration of time provided in Rule 33); United States v, Marquez, 291 F.3d 23, 27-28 (D.C. Cir.
2002) ("According to the clear language of Rule 33, the District Court forfeited the power to act

wvhen it failed to . . . fix a new time for filing a motjon for a new trial within seven days of the
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verdict"). The defendant therefore may be deprived of a valuable right through no fault of his or F
her own, for example, if the judge is ill or absent from the courthouse. ,,.,.:
Following the Committee's discussion at the Apnl 2002 meeting, I moved that i ‘‘‘‘‘‘‘‘ J

Fules 29, 33 and 34 be amended to remove the requirement that the judge must rule on a request D
for an extension of time within the seven-day time peﬁod. Mr. Fiske seconded the motion, -
vhich carried by a vote of 10-2, See Minutes of Meeting of April 26-27, 2002, Advisory L
(‘ommuittee on Federal Rules of Cripninal Procedure, at 10-11. Judge Carnes indicated that thé N
saecific language to be used to implement this decision wonld be considered at a subsequent i__
rieeting By memorandum to the Committee of August 21, 2002, Professor Schiueter suggested L
t1at the simplest way to implement the decision of the Committee in April 2002 would be to ]
celete the words "during the 7-day period” and to make a conforming amendment to Rule 45. I :
rscommend that the Committee adbpt this éroposal ét its April 28-29, 2003 meeting. L
Enclosed for your informaﬁon are my memorandum of April 18, 2002 and __,

Frofessor Schlueter's suggested lamguage‘ changes. | | | _
L

L
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MEMORANDUM

10: Members, Criminal Rules Advisory Committee
FROM: Judge Panl L. Friedman
FE: Rules 29, 33 and 34 of the Federal Rules of Criminal Procedure

DATE:  April 18, 2002

The following is the memorandum I referred to in my letter of March 22, 2002,
to Judge Carnes requesting that this item be placed on the agenda for the meeting on April
235-26, 2002. Sge Advisory Committee on Criminal Rules, Agenda Book fdr Meeting on April
23-26, 2002, Tab II-D. Iam sorz;y for the delay in submitting it.

Rule 29(c) of the Federal Rules of Criminal Procedure provides that after a jury
b3 furns a guilty vcr;iict, "a motion for judgment of acqﬁittal may be made or renewed within 7
days after the jury is discharged or within such further time as the court may fix during the
7-day period.” Rule 33 of the Federal Rules of Criminal Procedure provides that "[a] motion
fcr a new trial based on . . . grounds [other than newly discovered evidence] may be made
o1ly within 7 days after the verdict or finding of guilty or within spch further time as ﬁe court

may fix during the 7-day period. " Rule 34 of the Federal Rules of Criminal Procedure
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rrovides that a "motion in arrest of judgment shall be made within 7 days after verdict or
finding of guilty, or after plea of guilty or nolo contendere, or within such forther time as the
court may fix during the 7-day period." Rule 45(5)(2) of the Federal Rules of Criminal
Frocedure permits the district court to enlarge the period of time in which to file a motion after
t1e expiration of the~speciﬁc period of time upon a showing of excusable neglect, "but the
court may not extend the time for taking any action under Rules 29, 33, 34.and 35, except to
the extent and under the conditions stated in them."

Although strict enforcement of these time limits arguably serves the legitimate
interest of finality of criminal convictions, many situations exist in which the 7-day time
periods of Rules 29, 33 and 34 work a hardship on criminal defendants and could lead to unfair
results. Under these three rules, for example», a defendant may seek an enlargemént of time in
vhich to file an appropriate motion but in doing so, defendant must file and the trial court must
grant the motion within'the 7 days. Thus, even the defendant who has acted promptly by
sieking an extension within 7 days may lose his opportunity to move for jﬁdgment of acquittal,
n2w trial or arrest of judgment if the triél judge is dilatory or, for example, is on vacation or is
ill. In United States v. Hall, 214 FV.Sd 175, 176 (D.C. Cir. 2000), for example, the trial court
re:ceived a timely motion for an extension of time in which to file a motion for new trial under
Rule 33 but held the‘mo;ion in abeyance to give the government a chaﬁce to respond. The
court of appeals held that because the trial court wﬁited over 7 days after the puilty verdict was
It :turnéd, the trial court lacked jﬁrisdicﬁon fo act on the motion, and the nunc pro runc order

g ‘anting the extension was a mullity. See id. Thus, a defendant who acts appropriately to
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preserve bis right to seek relief under these rules may forfeit his right to such relief because of
t1e action or inaction of the irial judge.

When trial counsel for a defendant has rendered ineffective assistance at trial,
strict construction of the 7-day time period also may unfairly —prcjudice the defendant. If, for
example, a defendant wants to seck a new trial based on his trial counsel's ineffective
assistance, he will be forced: (1) to rely. on the trial counsel whom he felt was constitutionally
deﬁciént to file the motion for a new trial based on his or her own ineffective representatibn
(something which trial counsel may not be able to do),' (2) to ask trial counsel to file a motion
fiar an extension of time and to rely on counsel to make sure that the Court acts on the motion
vithin 7 days of the verdict, or (3) to file a pro se motion for a new trial. In this context, a
d=fendant is forced to depend on trial counsel whom he believes performed below the
cnstitutional standard for effective counsel to preserve his right to certain types of post-trial
nislief.

The Advisory Committee Notes do not explain why the drafters thoughr it
a)propriate ';n the case of these particular Rules -- as opposed to countless others with no such
requirement - to require not only that a party file a motion within a particular time frame, but
a so that the trial judge must act on the motion within that same amount of time ot lose
jl:isdiction. Nor does Professor Wright offer any explanation. See 2A CHARLES ALAN

V/RIGHT, FEDERAL PRACTICE AND PROCEDURE §§ 461-70 (3d 2000) (Rule 29); 3 CHARLES

R Since the grounds on which the motion is based must be set forth with

specificity within the 7-day time frame, see, e.g., United States v. Quintanilla, 193 F.3d 1139,
1148 (10th Cir. 1999), this places a particularly incongruous burden on defense counsel.

3
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|
ALAN WRIGHT, FEDERAL PRACTICE AND PROCEDURE §§ 551-59 (2d 1982) (Rule 33); id. §§

£71-74 (Rule 34). And judges generally resist such constraints on their discretion. I know
from my own experience as chair ofl our Court's Civil Justice Reform Act Advisory Group, for
example, how soundly we were rebt%xffed by the Court when we suggested a CTRA plal; that
vsould require that all pending motic;ns in civil cases be decided within 90 days. Furthermore,
vhile finality is a legitimate goal, the current Rules do not provide it. Under the current
version of Rules 29, 33 and 34, ther;e is nothing that prevents the trial court from granting a‘
defendant a significant extension of ;time so Jong as this additional time is fixed within 7 days
of the verdict. Thus, as the Rules ar(; currently drafted, the merits of a substantive motion
under any of these three Rules will r;ot necessarily be dealt with shortly after the jury's verdict
it returned. A judge can set a brieﬁLg schedule as extensive as he or she thinks appropriate so
long as it is set within 7 days. |
Rules 29, 33 and 34 oiould be amended to give the district court jurisdiction to

g -ant motions for an extension of tirr?le nunc pro tunc. In effect, this rule change would allow |
d:fendant to stop the 7-day clock byzﬁli.ng a motion for exrension of time in which to file an
appropriate motion. This change wc;uld eliminate the unfairness to a criminal defendant
created when he seeks an extension éf time within 7 days, but the trial court fails to act within
tt e allotted amouni of time. Further;nore, such a change still would put a burden on defendant
t¢ act within 7 days either by filing the appropriate motion under Rules 29, 33 or 34 or by
filing a motion for an extension of tirgne. Or the Rules could be written to require that a motion
fcr a new trial, etc. or a motion to e:tctend time for filing such a motion "must l:;e made within 7
ditys . . ." eliminating the rcquiremeri'lt that it also be dgcidcd within that period. Alternatively,
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tule 45(b)(2) could be amended by removing the language after the semi-colon which relateg
12 Rules 29, 33, 34 and 35. This change also would eliminate the hardship worked on criminal
c efendants when the court does not Egr:mt the motion for an extension of time within the 7 day
reriod and may help to eliminate thé unfairness of forcing a defendant to rely on ineffective
trial counsel for post-trial relief. Tﬁis rule change may be less desirable because a defendant
vrould not necessarily have to file a ;110tion within 7 days, and the trial court could be forced to

deal with motions filed well after the jury's guilty verdict is returned.
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Rule 29. Motion for a Judgment of Acquittal

(c)

® % % kX

After Jury Verdict or Discharge.
(1)  Time for a Motion. A defendant may move for a judgment of
acquittal, or renew such a motion, within 7 days after a guilty

verdict or after the court discharges the jury, whichever is later, or

within any other time the court sets during-the-7-day-period.

L

COMMITTEE NOTE

{To be drafted after Committee agrees on language for the amendment]




Rule 33. New Trial

* k% & %

(b) Time to File.

® % % % %

(2) Other Grounds. Any motion for a new trial grounded on any
reason other than newly discovered evidence must be filed within 7

days after the verdict or finding of guilty, or within such further

time as the court sets during—the—7-day—period.

COMMITTEE NOTE

[To be drafted after Committee agrees on language for the amendment]
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Rule 34. Arresting Judgment

(b)

* % ok ok %

Time to File. The defendant must move to arrest judgment within 7 days
after the court accepts a verdict or finding of guilty, or after a plea of

guilty or nolo contendere, or within such further time as the court sets

fring the 7-d od.

COMMITTEE NOTE

[To be drafted after Committee agrees on language for the amendment]
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'Rule 45. Comﬁuting and Extending Time
ok ok kKK
(b)  Extending Time.

(1)  InGeneral. When an act must or may be done within a specified
time period, or the court on its own may extend the time, or for
good cause may do so on a party’s motion made:

(A)  before the originally prescribed or previously extended
time expires; or

(B)  after the time expires if the party failed to act because of
excusable néglect.

(2)  Exceptions. The court may not extend the time to take any action

under Rule Rules29--33-34-and 35, except as stated in these-rules
that rule.
% %k %k ¥ *
COMMITTEE NOTE

[To be drafted after Committee agrees on language for the amendment]
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter
RE: Department of Justice’s Proposed Amendment to Rule 29

DATE: April 1, 2003

The Department of Justice has recommended that Rule 29 be amended to
" preserve the government’s right to appeal a court’s motion for a judgment of
acquittal. The memo covers the issue in great detail and includes proposed
language for changing the rule.

This item is on the Committee’s agenda for the April meeting in Santa
Barbara.
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U.S. Department of Justice

Criminal Division

Assistant Attorney General Washington, D.C. 20530
March 31, 2003

MEMORANDUM

TO: Hon. Edward E. Carnes

Chairman, Advisory Committee on Criminal Rules

FROM: Eric H. Jaso
Counselor to the Assistant Attorney General & Ex Officio

SUBJECT: Proposed Amendment to Criminal Rule 29

The Department of Justice requests that the Criminal Rules Advisory Committee amend
Rule 29 of the Federal Rules of Criminal Procedure to preserve the government’s right to appeal a
trial court’s decision to grant a motion for judgment of acquittal. Although the Department
recognizes and supports the longstanding discretion of the district court to dismiss criminal counts
as insufficiently supported by evidence introduced at trial, we do not believe that the Rules should
continue to permit such discretion to be exercised without judicial review. Similarly, we
recognize that most judges exercise this discretion with appropriate deference to the
government’s charging decisions and evidentiary burden, and to the province of the jury to weigh
the sufficiency of evidence. However, we are concerned that some judges have exercised this
discretion improperly, and granted dismissal motions pre-verdict expressly to avoid the possibility
of appellate review. The Department urges the Committee to consider its concerns, including the
examples of improper dismissals we note herein, and adopt the proposed amendment, which will
preserve judicial discretion while ensuring that it is properly exercised in the vitally important area
of criminal law enforcement.

The Current Version of Rule 29

Currently, Rule 29(a) permits the defendant to make a motion for judgment of acquittal
"after the government closes its evidence or after the close of all the evidence," and permits the
district court, in response to such a motion or on its own, to grant a judgment of acquittal if the
evidence is insufficient to support a conviction. Rule 29(b) permits, but does not require, the
court to reserve decision on an acquittal motion until the jury has reached a verdict. Rule 29(b)
also permits a court to grant a judgment of acquittal if the jury is discharged without a verdict.
Such rulings, made before the jury enters a verdict, can not be appealed under the Double
Jeopardy Clause, no matter how erroneous. United States v. Martin Linen Supply Co., 430 U.S.
564 (1977).




The Need for The Proposed Amendment to Rule 29

The proposed amendment would correct an anomaly in the Rules -- the ability of a district
court to grant an unappealable judgment of acquittal. As commentators have recognized,

[i]n all of federal jurisprudence there is only one district court ruling that is both
absolutely dispositive and entirely unappealable. Federal Rule of Criminal
Procedure 29 enables the trial judge upon her own initiative or motion of the
defense to direct a judgment of acquittal in a criminal trial at any time prior to the
submission of the case to the jury. Once the judgment of acquittal is entered, the
government's right of appeal is effectively blocked by the Double Jeopardy Clause
of the U.S. Constitution, as the only remedy available to the Court of Appeals
would be to order a retrial. No matter how irrational or capricious, the district
judge’s ruling terminating the prosecution cannot be appealed.

Richard Sauber & Michael Waldman, Unlimited Power: Rule 29(a) and the Unreviewability of
Directed Judgments of Acquittal, 44 Am. U. L. Rev. 433, 433-34 (1994) (footnotes omitted).
These commentators noted that "[t]hough there is only one such rule in federal Junspmdence itis
one too many." Id.

This is not merely an academic issue. . The Department has observed repeated instances in
which district court judges have granted Rule 29 motions and dismissed criminal counts — and
even entire cases -- after jeopardy has attached but before a jury verdict has issued, thus
preventing the government from seeking appellate review. Nor is this 2 phenomenon involving a
handful of extraordinary cases. District courts grant hundreds of judgments of acquittal each
year, many of which are granted before the jury reaches a verdict. To an extent rarely equaled in
our history, citizens look to the federal criminal justice system to play a leading role in ensuring
the national security, policing financial markets and corporate suites, and ensuring the consistent
enforcement of a host of important laws: Particularly in these times, the societal costs suffered
when even a small number of meritorious criminal cases are irretrievably abrogated far outweigh
the burdens placed on the court, the parties and the jurors to await the deliberation of the
defendant’s peers — whose verdict may moot the issue in any event — before allowing the court to
render judgment. The Rules should ensure a just result for all parties to a criminal case. The
proposed amendment would not restrict diminish judicial discretion; rather only permit the
appellate courts to provide the same checks and balances against judicial indiscretion they do in
virtually every other context. - :
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Examples of Problems Encountered By the Current Version of Rule 29

The reasons given by judges granting pre-verdict judgments of acquittal are in many cases
erroneous or insupportable. The examples we have gathered confirm that the authority to dismiss
a case in a manner precluding appellate review has been employed unfairly to terminate
prosecutions under circumstances in which the court has an unreasonable view of the sufficiency
of the evidence.

Recently, the Department conducted a survey of all United States Attorney's Offices
asking for empirical data regarding their experiences with either pre-verdict or post-verdict
dismissals over the past three years. We received responses from 74 districts. A total of 240
cases were reported. Of that number, 159 cases were completely or partially dismissed before
verdict.! Sixty-eight cases were dismissed after a verdict was entered. In a number of these post-
verdict dismissals, the government appealed and was successful in reinstating the verdict. What
follows are some particularly egregious examples of pre-verdict dismissals being granted.

In one district, a judge dismissed three counts of money laundering against two defendants
pursuant to Rule 29 based upon an erroneous understanding of the law. The allegation was that
the one defendant took proceeds from a mail fraud scheme and transferred it to a dummy ]
corporation set up overseas. The other defendant helped him set up the overseas corporation and
bank accounts. The court opined that where the money takes a "circuitous route" and never goes
to a third party, the court did not believe it constituted money laundering. ' As a result, the court
dismissed these money laundering counts pursuant to Rule 29.

In a case in another district, a judge granted a judgment of acquittal for the sole reason
that he was scheduled to attend a conference. During the trial, when it appeared that the case
would continue longer than the judge expected, he invited defense counsel to move for dismissal
at the close of the government's case. The defense attorney told the judge he thought it was
unethical to make the motion because he did not believe it was well founded. The judge
dismissed the case and attended the conference.

This power also has been used to terminate cases a judge simply does not like, for reasons
unrelated to; the sufficiency of the evidence. A third district, which has experienced an
exceptionally high number of pre-verdict dismissals, reported that in a prosecution for failure to
pay child support the judge dismissed the case based upon his finding that there was insufficient
evidence that the defendant lived in a different state than the child, despite sufficient prima facie
(indeed, overwhelming) evidence (sworn statements, utility records, etc.) that the defendant had
established residence elsewhere. The United States Attorney from that district is of the view that
the judge in'question viewed the case as a dispute better resolved in state court.

' A number of the cases involved the pre-verdict dismissal of a defendant in a multi-
defendant case or the dismissal of counts. Nevertheless, it appears approximately 100 cases were
dismissed pre-verdict in their entirety.




A fourth district reported that one judge has exhibited great hostility towards firearms
prosecutions. This judge apparently has'commented that these cases are a waste of time and
resources. In one case the judge dismissed the case pre-verdict based upon the government's
failure to establish that the firearm traveled in interstate commerce. However,, there are no gun.
manufacturers in that state and the precedent in that circuit holds that when a gun is stamped with
the name of an out-of-state manufacturer, such evidence is sufficient to establish the interstate
nexus w1thout the need for the testlmony of an ATF agent

Two addmonal d15tr1cts reported that follovnng successful government appeals of post-
verdict dismissals, the: respeetwe jjudges announced that in the future they would dismiss such
cases before subnussron to the jury. :

Summa y.of the Pro ‘osed Amendment to Rule 29

wl

The proposed amendment is strarghtforward and does not alter the basic purpose of the
Rule. As amended, the Rule would require the district court to reserve decision on whether to
grant a judgment of acquittal (unless the court simply denies the motion) until after the jury
returns a verdict. It thus would preclude the-entry of a judgment of acquittal before the jury
returns a verdict, orif the jury is discharged without having returned a verdict. Accordingly, the
proposed rule preserves the government's appellate rights and ensures that erroneous rulings will
be corrected by the Courts of | Appeals. ‘Meritless or erroneous dismissals can be reversed and .
verdicts of guilt reinstated without offending the Double Jeopardy Clause. See United States v.
Scort, 437 U.S. 82 (1978). Attached is a red-lined copy of the proposed rule change (Attachment
“A”) and a “clean” version of the amended rule (Attachment “B”).

'Conclusion

The Department of Justice has considered this issue at great length and does not lightly
urge substantive amendments to the Criminal Rules, as this Committee is well aware. Nonetheless
we believe that Rule 29 as currently constituted represents an anomaly within the Rules and
indeed within the judicial system. Throughout the legal system — even in federal administrative
proceedings far removed in jurisdiction and‘in‘tportance from the Article ITI courts — nearly every
ruling made by the Judge or decisionmaker can at some point be substantively appealed. For the
Rules to preserve an unreviewable discretion to dismiss in its entlrety a criminal case, perhaps the
most fundamental and grave proceeding in any system of laws, is wrong as a matter of policy and
of justice. Certainly the invocation of tradition alone should not suffice to preserve what is
demonstrably i 1mproper The proposed amendment to Rule 29 would help “provide for the just
determination of every criminal proceedmg,” Fed. R. Crim. P. 2, and allow the Department of
Justice to do a better job vindicating the interests of both the United States and the victims of
crime. We know the Committee will seriously consrder our views, and we urge the Committee to
adopt the proposed amendment

©ob

cc: Prof Davrd Schlueter Secretary
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ATTACHMENT “A”

Rule 29. Motion for a Judgment of Acquittal

(a)Before Submission to the Jury.

After the government closes its evidence or after the close of
all the evidence, the rzourt—om—the—defendant *s—motiomrmust
§ a judgment of acquittal of any offense for

The court may otr—tes—ownrcorstder—wiretihrer—tire—eviderce s

_LllDU..L.LJ.L-J.CJ..lL LU W LD LC&.L.LL [=3

;. If the court denies a motion
for a judgment of acguittal at the close of the government’s
evidence, the defendant may offer evidence without having
reserved the right to do so.

{b) Reserving Decision.

2 court may-reserveg decision on the motlon, CHe o
roceed with the tr:Lal \wur:'.Lc: Fre—rerEtorr—te wrercrer—erfore
MHre—etose—of—att—the—evidencesy, submni he case to the jury,
and decide the motion ei*her—before~ the jury returns a
verdict or—after—tt—retorms—a verdtet—of gullty—trr--‘:“

ﬂTS‘C’l‘raT‘g'Eﬁ"WJ.LuuuL. vty retured——= VC.L'J.J.L . If the court
reserves decision, it must decide the motion on the basis of
the evidence at the time the ruling was reserved. .

(c)After Jury Verdict—or—Pischarge.

: defendant may move for a judgment of acqulttal or
renew SUCh a IﬂOthn, w7 daye cl.LLe..L (=3 guJ..L\_v verdiet—or
zfter—the court ulﬁbllcu.gco thre __)U..L _[, wirtclrever—i=s=—tatery—or

g} -l
W.LL.LL.L.LL all ULLLG.L L.L.lllC L“U.C' bUL&L‘ DC.L.D uu.r..l.u.g g..ﬂ.c SAAyY AT L LU,

(2)Ruling on the Motion. ffi the jury has returned a
guilty verdict, the court may “set a31de the verdict and enter

an achlttal Ff—tire JLLJ;_Y ras—faxtted—to—returravVerdict—the

. . x ol =, " M S 3
TOUULTTIIHd Y Cliol o ) LU GIITLIL T VL Ul al,.




(3)No Prior Motion Required. A defendant is not required to
move for a judgment of acquittal before the court submits the
case to the jury as a prerequisite for maklng such a motion
after jury- ‘ ‘

(d)Conditional Ruling on a Motion for a New Trial.

(L)Motion for a New Trial. If the court enters a judgment of
acquittal after a guilty verdict, the court must also
conditionally determine whether any motion for a new trial
should be granted if the judgment of acqu1ttal ‘is later
vacated or

reversed. The court must specify the reasons for that
determination.

(2) Finality. The court 's order conditionally granting a
motion for a new trial does not affect the finality of the
Jjudgment of acquittal.

(3)Appeal.

(A) Grant of a Mbtlon for a New Trial. 1If the court
conditionally grants a motion for a new trial and an appellate
court later

reverses the judgment of acquittal, the trial court must
proceed with the new trial unless the appellate court orders
otherwise. ‘

(B) Denial of a Motion for a New Trial. If the court
conditionally denies a motion for a new trial, an appellee may
assert that the denial was erroneous. If the appellate court
later reverses the judgment of acquittal, the trial court must
proceed as the appellate court directs. ‘
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ATTACHMENT “B”

PROPOSED AMENDMENT TO 2002 VERSION OF RULE 29

Rule 29. Motion for a Judgment of Acquittal

(a)Before Submission to the Jury. After the government closes
its evidence or after the close of all the evidence, the
defendant may move for a judgment of acquittal of any offense
for which the evidence is insufficient to sustain a
conviction. The court may deny the motion or reserve decision
on the motion, but the court may not grant the motion prior to
the jury's return of a verdict of guilty. If the court denies
a motion for a judgment of acquittal at the close of the
government’s evidence, the defendant may offer evidence
without having reserved the right to do so.

(b) Reserving Decision. If the court reserves decision on the
motion, the court must proceed with the trial, submit the case
to the jury, and decide the motion after the jury returns a
verdict of guilty. If the court reserves decision, it must
decide the motion on the basis of the evidence at the time the
ruling was reserved.

(c)After Jury Verdict.

(1) Time for a Motion. Within 7 days after a guilty verdict,
or within any other time the court sets during the 7-day °
period, a defendant may move for a judgment of acquittal, or
renew such a motion, or the court may on its own consider
whether the evidence is insufficient to sustain a conviction.

(2)Ruling on the Motion. After the jury has returned a guilty
verdict, the court may set aside the verdict and enter an
acquittal.

(3)No Prior Motion Required. A defendant is not required to
move for a judgment of acquittal before the court submits the
case to the jury as a prerequisite for making such a motion

after jury verdict.

(d)Conditional Ruling on a Motion for a New Trial.

(l)Motion for a New Trial. If the court enters a judgment of
acquittal after a gquilty verdict, the court must also
conditionally determine whether any motion for a new trial
should be granted if the judgment of acquittal is later
vacated or

reversed. The court must specify the reasons for that




determination.

(2)Finality. The court ’s order conditionally granting a
motion for a new trial does not affect the finality of the
judgment of acquittal.

(3)Appeal.

(A) Grant of a Motion for a New Trlal If the court
conditionally grants a motion for a new trial and an appellate
court later

reverses the judgment of acquittal, the trial court must
proceed with the new trial unless the appellate court orders
otherwise.

(B Denial of a Motion for a New Trlal If the court .
conditionally denies a motion for a new trial, an appellee may
assert that the denial was erroneous. If the appellate court
later reverses the judgment of acquittal, the trial court must
proceed as the appellate court directs.
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schilueter, Reporter
RE: Allocution for All Victims in Felony Cases: Proposed Amendment

DATE: April 1,2003

At its September 2002, meeting the Committee approved in principle an
amendment to Rule 32 that would extend the right of allocution to all victims in non-
violent, non-sexual abuse felony cases. I was asked to draft appropriate language.
Attached is suggested language for an amendment.

In considering specific language for this amendment, I encountered several issues
that the Committee may wish to consider.

First, the current rule is the result of some work by the Committee and Congress;
Congress originally added the language concerning victims of sexual abuse and a special
definitional section. The Committee added the language about victim allocution for
victims of violent crimes. To the best of my memory, the Committee did not distinguish
between felony and misdemeanor offenses; although I think the assumption was that the
rule would involve felony violence and sexual abuse offenses. Because the proposed
expansion of allocution only addresses felony offenses, I thought it best —at least for
.now —to create a separate allocution provision for non-violent, non-sexual abuse
felonies.

Second, the current rule permits someone other than the actual victim to address
the court, under conditions specified in Rule 32(i}(4). The Committee may wish to
consider whether those same considerations should be extended to victims of non-violent,
non-sexual abuse felonies.

Third, in the law review article, which prompted the Committee’s discussion in
September, the author suggested inclusion of a provision that would state that the judge’s
decision regarding victim allocution was not reviewable. Although I have serious
questions about the viability of that type of language, I have included nonetheless, at least

- for purposes of discussion.

Finally, Rule 32(a) includes definitions for “victim” and “Crime of violence or
sexual abuse.” At this point, I do not think any change needs to be made to those
provisions.
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Rule 32. Sentencing and Judgment A
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Sentencing.

¥ % k % %

(4)  Opportunity to Speak

% % % ¥ %k

(B) By a Victim of a Crime of Violence or Sexual Abuse. Before

imposing sentence, the court must address any victim of any crime of
violence or sexual abuse who is present at sentencing and must permit the
victim to speak dr submit any information about the sentence. Whether or
not the victim is present, a victim’s right to address the court may be
exercised by the following persons if present:
) a parent or legal guardian, if the victim is younger
than 18 years or is incompetent; or
(ii)  one or more family members or relatives the court
designates, if the victim is deceased or incapacitated.

(C) By a Victim of a Felony QOffense. Before imposing

sentence, the court must address anv victim of a felony offense. not

involving violence or sexual abuse, who is present at the proceeding and

must permit the victim to speak or submit any information about the

sentence. Where the felony offense involves multiple victims, the court

may limit the number of victims who will address the court.
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€©) (D) In Camera Proceedings. Upon a party’s motion and for
good cause, the court may hear in camera any statement made under Rule
32(1)(4).

[(E). Nonreviewability. The court’s decision as to whether a person

or_organization is a victim, or whether a victim should be permitted to

address the court, is not reviewable. ]
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COMMITTEE NOTE

[To be drafted]
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter
RE: Proposed Amendment to Rule 32.1; Rights of Allocution

DATE: April 2, 2003

At the September 2002 meeting in Maine, the Committee considered a proposed
amendment to Rule 32.1 that would expressly include a right of allocution for a person
during a revocation proceeding. At the time, I suggested that perhaps similar provision
should be made for persons who face a modification or their sentence under Rule 32.1(c).
The Committee agreed and asked that I consider additional language to accomplish that
change as well. '

The attached draft creates a parallel provision in Rule 32.1(c) for the provision in

proposed new Rule 32.1(b)(2)(E). Blending Rule 32.1(b) and (c) together did not seem

feasible, and simply cross-referencing (b)(2)(E) did not seem sufficient.

This item is on the agenda for the April meeting. -
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Rule 32.1.  Revoking or Modifying Probation or Supervised Release

* % & k ¥k

(b)  Revocation.
kKKK
(2) Revocation Hearing. Unless waived by the person, the court must
hold- the revocation hearing within a reasonable time in the district having
jurisdiction. The person is entitled to:

(A)  written notice of the alleged violation;

(B) disclosure of the evidence against the person;

(C) an opportunity to appear, present evidence, and question
any adverse witness unless the court determines that the
interest of justice does not require the witness to appear;
and

(D) notice of the person’s right to retain counsel or to request
that counsel be appointed if the person cannot obtain
counsel - ; and

(E) _an opportunity to make a statement and present any

information in mitigation.
(c) Modification.
(1). In General. Before modifying the conditions of probation or

supervised release, the court must hold a hearing, at which the person has the right




2 to counsel - and an opportunity to make a statement and present any information in

23 mitigation. ]

24 - K % % o ok —
COMMITTEE NOTE

The amendments to Rule 32.1(b) and (c) are intended to address a gap in the rule.
As noted by the court in United States v. Frazier, 283 F.3d 1242 (11th Cir. 2002) (per U
curiam), there is no explicit provision in current Rule 32.1 for allocution rights for a L L
person upon resentencing. In that case the court noted that several circuits had concluded
that the right to allocution in Rule 32 extended to supervised release revocation hearings. W '
See United States v. Patterson, 128 F.3d 1259, 1261 (8th Cir. 1997) (Rule 32 right to LU
allocution applies), United States v. Rodriguez, 23 F.3d 919, 921 (5th Cir. 1997) (right of
allocution, in Rule 32, applies at revocation proceeding). But the court agreed with the
Sixth Circuit that the allocution right in Rule 32 was not incorporated into Rule 32.1. See
United States v. Waters, 158 F.3d 933 (6th Cir. 1998) (allocution right in Rule 32 does
not apply to revocation proceedings). The Frazier court observed that the problem with
the incorporation approach would require application of other prowsmns spec1ﬁcally
applicable to sentencing proceedings under Rule 32, but not expressly addressed in Rule
32.1. 283 F.3d at 1245. The court, however, believed that it would be “better practice” is
for courts to provide for allocution at revocation proceedings and stated that “{t]he right
of allocution seems both important and firmly embedded in our jurisprudence.” Id.

The amended rule recognizes the importance of allocution and now explicitly
recognizes that right at revocation hearings, Rule 32.1(b)(2) and extends it as well to
modification hearings where the court may decide to modify the terms or conditions of the
defendant’s probation, Rule 32.1(c)(1). In each instance the court is required to give the
defendant the opportunity to make a statement and present any mitigating information.
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 32.1 Regarding Presentation of
Certified Copies of Judgment

DATE: April 1, 2003
Attached is a letter from United States Magistrate Judge William Sanderson, Jr., in
which he proposes that Rule 32.1 be amended to remove the requirement that the

government produce certified copies of the judgment.

This item is on the égenda for the April meeting.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

UNITED STATES COURTHOUSE

1100 COMMERCE STREET, ROOM 1376
DALLAS, TEXAS 75242

WM. F., SANDERSON JR.

- PHONE: (214) 753-2385
U.S. MAGIBTRATE JUDGE February 24’ 2003 FAX: (214) 753-2390

Peter G. McCabe

Committee on Rules of Practice and Procedure
Administrative Office of the U.S. Courts

OJP AD/4-180

One Columbus Circle, NE

Washington, D.C. 20544

Dear Mr. McCabe:

I am writing to request that the Advisory Committee on Criminal Rules consider amending Federal
Rule of Criminal Procedure 32.1(a)(5)(B)(i) which requires that the government produce certified
copies of the judgment, warrant and warrant application relating to a probation or supervised release
arrestee charged in another district.

The provisions of Rule 32.1 apply to such an individual by virtue of the provisions of amended Rule

5(2)(2)(B).

In the case of a person arrested on an out-of-district criminal complaint, facsimiles of the underlying
charging documents are permitted. See Rule 5(c)(3)(D)(1). It is indeed anomalous that the
authentication of documents with reference to a person who has alreadv been convicted of a federal
crime must satisfy a higher standard than those supporting a pending charge against an arrestee.

I can perceive of no rational reason for such a higher standard and apprehend that it is based on a
mere oversight based upon the vast amount of material the Committee had to review in drafting the
amendments which became effective December 1, 2002.

On a purely pragmatic level I would make the following observations:

1. More often than not an out-of-district probation (supervised release) violator is an
absconder from jurisdiction of the distant district and is apprehended as a result of an NCIC “hit”
following a local arrest. Therefore it is unlikely in the extreme that the clerk or the United States
Marshal in the district of arrest has certified copies at the time of arrest.




Peter G. McCabe
February 24, 2003
Page 2

2. Since the arresting district court has no jurisdiction over such an offender the delay in
obtaining certified copies simply impedes the ultimate return of the offender to the issuing court,
which benefits no one including the arrestee. Although Rule 32.1(a)(6) permits release on bond, it
is highly unlikely that an absconder can discharge the burden imposed.

3. The standard in Rule 5(c)(3)(D)() is sufficient to protect the interests of an out-of-district
probation (supervised release) violator - assuming no issue regarding identity. In nearly24 years I
have never confronted a situation in which facsimile copies of documents differed one iota from the
original or certified copies.

Thank you for your consideration and that of the Advisory Committee.

Very truly yours,
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter
RE: Proposed New Rule 59; Matters Before a Magistrate Judge

DATE: April 1, 2003

At the Spring 2002 meeting in Maine, the Committee agreed to proceed with
adoption of a new rule, or an amendment to an existing rule, which would serve as a
counterpart to Rule of Civil Procedure 72. Judge Carnes appointed a subcommittee to
address the issue; the subcommittee (Judge Miller, chair, and Judge Roll) submitted a
draft amendment to Rule 12 to the Committee at its Fall 2002 meeting in Maine.
Following additional discussion the subcommittee amended the draft, with a view to
including a provision for magistrate judges taking guilty pleas.

The attached materials from Judge Miller include a variety of materials and a
draft amendment for a new Rule 59, instead of an amendment to Rule 12. The materials,
which are self-explanatory, include correspondence between Judge Camnes.and the
Magistrate Judges’ Committee.

This item will be on the agenda for the April meeting in Santa Barbara. As noted
in Judge Miller’s cover letter, the subcommittee recommends that the new Rule 59 be
approved and submitted to the Standing Committee with a recommendation that it be
published for public comment.
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CHAMBERS OF

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
SUITE 173
WALTER E. HOFFMAN UNITED STATES COURTHOUSE
600 GRANBY STREET
NORFOLK, VIRGINIA 23510- 1915

(757)222-7007

FACSIMILE NO.

TOMMY E. MILLER (757)222-7027
UNITED STATES MAGISTRATE JUDGE

March 3, 2003 \

The Honorable Edward E. Carnes
United States Circuit Judge

United States Court of Appeals
United States Courthouse, Suite 500D
One Church Street

Montgomery, AL 36104

Re:

Criminal Rule Counterpart to Civﬂ Rule 72
Felony Guilty Plea Proceedings before Magistrate Judges

Dear Judge Carnes:

At our meeting in October, you requested Judge Roll and me to continue to examine the
proposal to add a criminal rule counterpart to Federal Rule of Civil Procedure 72 and to add a rule
for felony guilty pleas before magistrate judges. I attended the meeting of the Committee on the
Administration of the Magistrate Judges System in Savannah, Georgia on December 5, 2002 to
discuss these issues with that committee. '

Attached are the following documents:

1.
2.
3.
n

5.

Judge Carnes' letter to Judge Schlesinger dated October 21, 2002.
Judge Schlesinger's letter to Judge Carnes dated December 13, 2002.
Redline version of proposed Rule 12(i) -- now proposed Rule 59.
Proposéd Rule 59 with draft comments.

Proposed Rule 11(1) with draft comments.

Your letter and Judge Schlesinger's letter clearly present the issues involved in these
proposals and we will not repeat those discussions. We will comment on several new matters.



The Honorable Edward E. Carnes
Page Two ’ .

Prior to my trip to Savannah, a conference call was held with you, Judge Roll, Peter McCabe,
John Rabiej, and me. We reviewed a staff memorandum from the Magistrate Judges Division and
agreed with their suggestions. Ireported the agreement to Judge Schlesinger and he incorporated
the suggestions in pages 1 and 2 of his letter. These changes are noncontroversial and are
highlighted in the redline version of proposed Rule 59 (Attachment 3).

On December 31, 2002, the Court of Appeals for the Ninth Circuit granted en banc review
in United States v. Reyna-Tapia, 294 F.3d 1192 (9th Cir.), vacated by 315 F.3d 1107 (9th Cir. 2002).
Thus, the major impetus for establishing a felony guilty plea rule for magistrate judges has been
withdrawn. o

After considering the comments at the meeting of the Committee on the Administration of
the Magistrate Judges System and drafting problems created by including the felony guilty plea
procedure in proposed Rule 59, I drafted a new Rule 11(i) to set out a felony guilty plea rule for
magistrate judges. Proposed Rule 11(i) has the advantage of being contained within the general plea
rule. Rule 11(1) cross references proposed Rule 59 as needed. Rule 11(1) also includes all the
provisions that our committee felt needed to be included in'such a rule. See page 3 of Attachment
1. Despite this drafting effort,we believe that the time is not ripe for proceeding with this rule. We
believe that the committee should await the en banc decision from the Court of Appeals for the
Ninth Circuit in _Reyna-Tapia, supra.

Conclusions
We recommend that the proposed Rule 59 be submitted for public comment.

We recommend that the magistrate judge felony guilty plea rule be withdrawn from
consideration at this time. ‘

Respectfully submitted on behalf of
Judge Roll and myself,

O E7nle

Tommy E. Miller
United States Magistrate Judge

TEM:plc
Enclosures

cc:  The Honorable John M. Roll, United States District Judge
- Professor David A. Schieuter, Reporter
John K. Rabiej, Chief, Rules Committee Support Office
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: COMMITTEE ON RULES OF PRACTICE AND PROGEDURE 1 C B2 Attachment I-1

. OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ANTHONY J. SCIRICA CHAIRS OF ADVISORY COMMMITTEES

1

[

CHARR
SAMUEL A. ALITO, JR.
PETER G. McCABE , APPELLATE RULES
SECRETARY
A. THOMAS SMALL
BANKRUPTCY RULES
DAVID F. LEV]
October 21, 2002 CIVIL RULES

EDWARD E. CARNES
CRIMINAL RULES

The Honorable Harvey E. Schlesinger

Cheir, Committee on zhe Administration of the JE\,?@,’,,& S"}',‘_':s"
Magistrate Judges System :

United States District Court

Post Office Box 1740

Jacksonville, FL 32201-1740

Dear Judge Schlesinger:

The Advisory Committee on Criminal Rules needs advice from the Committee on the
Administration of the Magistrate Judges Sysiem about several issues related to the duties of
magistrate judges. Judge Miller of the Criminal Rules committee is available to attend your
December 5-6, 2002 meeting as a representative of our commitiee if you wish to discuss these
issues.

Attached is a draft of a proposed criminal rule tematively numbered new Rule 12(j). This
proposed rule covers several matters related to review of determinations or recommendations by

magistrate judges in criminal cases:

1. Should there be a Rule of Criminal Procedure counterpart fo Civil Rule 722

In United Staies v. Abonce-Barrera, 257 F.3d 959 (9th Cir. 2001), the Ninth Circuit held
that a defendant’s failure 10 appeal a magistrate judge’s discovery rulings 1o a district judge does
not waive his right to appeal those rulings to the court of appeals. The Court concluded that the
Criminal Rules, unlike the Civil Rules, do not require appeals from nondispositive decisions of
magisuate judges to district judges as a prerequisite 10 review in the court of appeals, and it said
that, “[i]f a rule like Civil Rule 72(a) should be adopted in criminal discovery, we believe the
normal rule-making process should be employed,” id. at 968. The Court did note that its
decision conilicts with decisions of the First and Seventh Circuits, id. at 969.

A subcommitiee of our committee worked on this issue over the summer and has
proposed a criminal rule that sets out the procedures for appeal of a magisirate judge’s
determination in nondispositive matters, as well as review de novo of recommendations in
dispositive matiers. The proposed rule would have the effect of requiring that nondispositive
rulings of magistrate judges be appealed 10 district iudees before thev could be appealed 1o the
court of appeals.

ATTACHMENT 1



MiC B-2 Attachment 172

The Honorable Harvey E. Schlesinger

Page 2

2. Should a specific provision be included within the Criminal Rules setting forth a
procedure for review of a magistrate judge’s recommendation 10 accept a felony guilty p]ea?
Should a seneral waiver of appeal be included within the rule?

In United Siates v. Reyna-Tapia, 294 F.3d 1192, 1201 (9th Cir. 2002), the Court held
that, “when a defendant explicitly consents, a magistrate judge may administer the Rule 11 plea
colloquy in a felony case, so long as the district court reviews the proceedings de novo.”

The circuits that have addressed the issue of magmme judges conduchng felony Rule 11
proceedings are split three ways:

1. The Ninth Circuit now requires de novo review by a district judge in every
case. United Siates v. Reina-Tapia, supra.

2. The Second, Fifth, and Eighth Circuits permit a magistrate judge to conduct
the Rule 11 guilty plea colloquy and enter a report and recommendation that it be
accepted, if a defendant consents, but unlike the Ninth Circuit they have not held that a
district judge must conduct a de novo review of the proceeding even if there is no
objection 10 the magistrate judge’s report and recommendation that the guilty plea be
accepted. United Siates v. Torres, 258 F.3d 791, 795-96 (81h Cir. 2001); United States v.
Dees, 125 F.3d 261, 265 (5th Cir. 1997); United Siates v. Williams, 23 F.3d 629, 633 (2d
Cir. 1994).

e

3. The Tenth Circuit hes held that a magistrate judge may actually accept a guilty
plea, as distinguished {rom jssuing a report and recommendation that it be accepted, but if
there is an objection or a motion to withdraw the plea, the district judge must review de
novo the decision 10 accept the plea. Unired Siates v. Ciapponi, 771 F.3d 1247, 1251-52
(10th Cir. 1996).

The impact of the Ninth Circuit decision will be substantial. According 10 a memorandum
from the Magistrate Judges Division, guilty plea proceedings are conducted by magistrate judges
in significant volume in 46 districts. Of necessity, the practice is prevalent in the southwestern
border districts where the courts are inundated with illegal entry and similar cases. For example,
one of our committee members, Judge John Roll of Arizona, alone had 625 felony sentencings in
2001, the vast majority of which resulted from guilty pleas. Virtually all of those guilty pleas
were 1aken in proceedmgc conduaed by magistrate judges. Requiring preparation of a transcript
znd de novo review in every czse in which the guilty plea i§ 1aken by a magisirate judge is time
consuming, expensive, and unnecessary. The stark reality is that the district judges of the Ninth
Circuit simply do not have time 1o read through a uanscripi of every guilty plea taken by a
magistrate judge looking for some defect or ervor that neither party is coricerned aboul.
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MIC B-2 Attachment 1I-3

The Honorable Harvey E. Schlesinger
Page 3

Our committee believes that there should be three requirements for a magistrate judge to
conduct a felony guilty plea proceeding:

1. The Defendant Must Consent to the Magistrate Judge Conducting the Guilty Plea
Proceedings.

All of the circuit courts that have addressed the propriety of a magistrate judge
conducting a guilty plea have agreed that the defendam must consent 1o the magistrate judge
conducting the Rule 11 guilty plea. The Supreme Court has indicated that consent is required
before a magistrate judge can carry out certain duties normally performed by a district judge in
felony cases. See Pereiz v. Uniled States, 501 U.S. 923, 111 S. Ct. 2661 (199]) Gomez v.
United Siates, 490 U.S. 858, 109 S. Ct. 2237 (1989).

2. The Magistrate Judge’s Decision Should be in the Form of a Report and
Recommendation.

The Tenth Circuit, in United States v. Ciapponi, 77 F.5d 1247, 1251-52 (10th Cir. 1996),
held that a magistrate judge could actually accept a defendant’s guilty plea in a felony case where
the defendant had consented 10 the proceedings being before a magistrate judge. But every other
circuit 10 address the issue has required that the magistrate judge submit a report and
recommendation to the district judge that the guilty plea be accepted. We believe that the more
conservative approach utilizing a report and recommendation procedure is preferable.

3. Upon Objection, There Must be Review of the Guilty Plea Decision by District Judge.

Only the Ninth Circuit has held that a district judge must review guilty plea proceedings
and the magistrate judge’s decision concerning acceptance of a guilty plea even if there is no
objection or a motion to withdraw the plea.

In Unired States v. Reyna-Tapia, 294 F.3d 1192, 1201 (9th Cir. 2002), the Court states,
“[W]e hold that, when a defendant explicitly consents, a magistrate judge may administer the
Rule 11 plea colloquy in a felony case, so long as the district judge reviews the proceedings de
novo.” The Court then said. “We agree with the Fifth and Eighth Circuits that de novo review by
the district court is a crucial factor for finding the duty to be delegable.” Jd. at 1201 n.7. That
misstates the holdings of the Fifth and Eighth Circuits. Those circuits have held that the
availability of de novo review by the district judge is crucial, but they have not held that de novo
review is crucial or necessary when there is no objection. And, imponantly, although the case
concerned a different aspect of criminal proceedings, in Pereiz the Supreme Court held that de
novo review by a district judge is not required 10 satisfy Article 1] concerns unless it is requested
in a2 1imely fashion. 501 U.S. a1 939,111 S. Ct. at 2670-71.



‘MIC B-2 Attachment I-4

The Honorable Harvey E. Schlesinger
Page 4

In Thonias v. Arn, 474 U.S. 140, 155, 106 S. C1. 466, 475 (1985), the Supreme Court
held: - '

Courts of appeal may adopt & rule conditioning appeal, when taken from a district court.
judgment that adopts a magistrate’s recommendation, upon the filing of objections with
the district court identifying those issues on which further review 1s desired. Such a rule,
at Jeast when it incorporates clear notice 1o the litigants and an opportunity 10 seek an
extension of time for filing otjections, is a velid exercise of the quperwsory power that
does not violate either the Federal Mdgxstrales Act or the Constitution.

As you can see from the enclosed, our committee is considering a rule of criminal
procedure which would provide that the failure 1o object 10 a magistrate judge’s report and
recommendation waives the right to have an issue covered in that report and recommendatlon
considered by either the district judge or the count of appeals. The waiver provision is set forth in
the last sentence of proposed Rule 12(1)(2)(B).

We are also considering a pTO\’N]OD that would permit a defendant 1o consent to a
magistrate judge conducting a felony guilty plea and would require a de novo review by a district

judge prior 10 sentencing only if the defendant timely objects; otherwise, it is waived. The waiver

provision would cover all fzilures 10 object 10 a magistrate _;udoe s report and recommendanon
not just.those Ieiaxed 1o felony guilty pleas.

For the same 1easons that we are considering the weiver provision applicable to matters
covered in reports and recommendations, which is présented in Rule 12()(2)(B), we are also
considering a general wajver provision for nondispositive maners It is contained in the last

sentence of Rule 12(i)(1).

The Criminal Rules Advisory Commiree solicits and would appreciate the comments and
recommendations of the Commitiee on the Administration of the Magisirate Judges System
about these matiers. Please let Judge Miller know if vou would like h;m 10 attend your meetmg
as a representative of the Criminal Rules Commitee.

Sincerely yours,l
C@Z@w
T
Ed Carnes
United States Circuit Judge

ce:  Judge John M. Roll
Judge Tommy E. Miller
Professor Dave A. Schlueter
John X. Rabiej
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COMMITTEE ON THE ADMINISTRATION
OF THE MAGISTRATE JUDGES SYSTEM

of the
JUDICIAL CONFERENCE OF THE UNITED STATES
‘Post Office Box 1740
Jacksonville, FL 32201-1740
HONORABLE LARRY M. BOYLE HONORABLE HARVEY E. SCHLESINGER
HONORABLE ELAINE E. BUCKLO CHAIR
HONORABLE TENA CAMPBELL
HONORABLE DENNIS M. CAVANAUGH (904) 549-1990
HONORABLE NINA GERSHON (504) 5491997 FAX

HONORABLE IRMA E. GONZALEZ
HONORABLE RAYMOND A. JACKSON
HONORABLE R. E. LONGSTAFF
HONORABLE MILDRED E. METHVIN
HONORABLE DAN A. POLSTER
BRONORARBLE MICHAEL A. PONSOR
HONORABLE WALTER S. SMITH, JR.
HONORABLE MARY S. STANLEY

December 13, 2002

VIA FACSIMILE

Honorable Edward E. Carnes

Chair, Advisory Committee on Criminal Rules

United States Court of Appeals

500-D Frank M. Johnson, Jr. Federal
Courthouse Annex

One Church Street

Montgomery, AL 36104

Dear Judge Carnes:

I am writing to advise you of the actions taken by the Magistrate Judges Committee at its
meeting last week concerning your Committee’s proposal to add a criminal rule counterpart to .
Fed. R. Civ. P. 72. The Magistrate Judges Comumittee discussed the proposed rule and related
issues at length and makes several recommendations.

The Committee endorses promulgation of a new federal rule of criminal procedure that
will be a counterpart to Fed. R. Civ. P. 72, thereby establishing procedures for both non-case-
dispositive and case-dispositive matters referred to magistrate judges. The Committee
recommends, however, some changes to the draft rule submitted with your October 21, 2002,
letter.

The draft rule as worded would apply only to pretrial matters, and does not address other
non-case-dispositive and case-dispositive matters in felony cases that are referred to magistrate

ATTRACHMENT 2
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Honorable Edward E. Cames
Page 2

judges during or after tnal, such as voir dire proceedings, supervised release revocation
proceedings, and probation revocation proceedings. The Committee believes that it would be
more appropriatc 10 promulgatc a stand-alone criminal rule of procedure counterpart to Fed. R.
Civ. P. 72 that would cover additional felony duties that are not specifically pretrial matters.

In addmon, the draft rule in subsection (1) states that for non-case-d13pos1t1ve matters, “la]
distnict judge may refer to a magistrate judge for a heanng and determination...” (emphams
added). Sumlarly, in subsection (2), the first scntcnce reads, “[a] district judge may referto a
magistrate judge for a hearing and recommendation...” (emphasis added). The use of the term
“for a hearing” in the first sentences of both subsections could suggest that a magistrate, L]udge ,
must conduct a hearing whenever referred either a non-case-dispositive or case—dxsposmve mattcr
It is well established that magistrate judges are not required to hold hearings when referred
matters under § 636(b). Accordingly, the Committee recommends that the words. “a heanng and”
be removed from the first sentence of subsection (1), and that the words “hearing and” be
removed from the first sentence of subsection (2). |

The Committee also endorses inclusion of a waiver provision in any new federal rule of
criminal procedure promulgated as a counterpart to Fed. R. Civ. P. 72. The Committee believes,
however, that the proposed waiver language contained in the drafl rule goes too far in limiting
review if a party fails to raise timely objections. The waiver provision applicable to case-
dispositive matters referred to a magistrate judge states that, “[flailure to object in accordance
with this rule precludes any review.” Identical language (except that the proposed rule uses “to”
instead of “with™) would apply to non-case-dispositive matters referred to magistrate judges under
the proposed rule. To the extent that the language precludes a district judge, if no objections are
filed, from exercising discretionary authority to conduct de novo or any review of a magistrate
judge’s ruling or report and recommendation sua sponte or at the request of a party, it wonld be
contrary to the Federal Magistrates Act and articulated Supreme Court decisions. Accordingly,
the Committee recommends that the proposed waiver provisions make clear that the district judge
retains the discretionary authority to review the magistrate judge’s ruling sua sponte or at the
request of a party, regardless of whether objections have been filed. It therefore recommends that
the waiver provisions in the draft rule be changed to state as follows: “Failure to object in
accordance with this mle waives a party’s right to review.” I understand, based on remarks made
by Judge Tommy Miller at our meeting that Judge Roll, Iudge Miller, and you all agree with this
and the other changes suggested above.

Regarding felony guilty plea proceedings, the Committee recommends that any new
federal rule of criminal procedure promulgated as a counterpart to Fed. R. Civ. P. 72 not spcmfy

felony guilty plea proceedings as case-dispositive matters or otherwise mention felony guilty plea

proceedings conducted by magistrate judges. This view arises out of the Committee’s concemns
that the magistrate judges system must remain flexible to the varied needs of the district courts
and that specific duties referred to magistrate judges should not be unnecessarily cnumeratcd in
either the statute or the rules of procedure.
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Honorable Edward E. Cames
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From its inception, the Federal Magistrates Act was intended to encourage district courts
to be flexible and to experiment in referring matters to magistrate judges. It has long been the
view of Congress and the Judicial Conference that courts should be free to experiment in using
magistrate judges in different ways. This view is expressed in the legislative history of 28 U.5.C.
§ 636(b)(3), the “additional duties™ provision of the Federal Magistrates Act, whete Congress
stated:

“[Placing this authorization in an entirely separate subsection emphasizes that it is
not restricted in any way by any other specific grant of authority to
magistrates....Under this subsection, the district courts would remain free to
experiment in the assignment of other duties to magistrates which may not
pecessarily be included in the broad category of “pretrial matters.” S. Rep. No.
625, 94" Cong., 2d Sess. 10; HR. Rep. No. 1609, 94% Cong,, 2d Sess. 12 (1976).

In recent years, the Magistrate Jndges Committee has declined to endorse several
proposals to amend the Act to make the statute more explicit about magistrate judge authority to
conduct specific proceedings, including proceedings in felony cases. The Committee has
considered such amendments unnecessary where case law has already established that magistrate
judges have the anthority in question. It has also consistently taken the position that the statute
should not contain a list of enumerated dutics, and has declined to endorse several attempts to
mclude references to specific duties in the statute, primarily because inclusion of some duties
could be read to implicitly exclude others. Including references to specific duties in the proposed
rule would arguably present the same issues and concerns.

Accordingly, the Committee recommends that the proposed new rule not specify felony
guilty plea proceedings as case-dispositive or non-case-dispositive. At the Committee’s meeting,
Judge Miller suggested that perhaps specific procedures relating to magistrate judges conducting
felony guilty plea proceedings could be added to Fed. R. Crim. P. 11. For the same reasons
outlined above, the Committee recommends that Fed. R. Crim. P. 11 not be amended to
specifically discuss procedures for having magistrate judges conduct felony guilty plea
proceedings. The Committee believes that it is more appropriate to leave district courts with the
flexibility and discretion to use magistrate judges to accept felony guilty pleas in different ways.

By not specifying felony guilty plea proceedings as case-dispositive matters in the
proposed new rule, courts would remain free to refer them to magistrate judges under subsection
(1), which contains language that provides that review of a2 magistrate judge’s order in 2 non-
dispositive matter is waived if a party fails to file timely objections, or under subsection (2),
treating guilty plea proceedings as case-dispositive matters, which would subject them to an
explicit waiver provision goveming de novo review. Such an approach would provide courts with
the flexibility either to refer felony guilty plea proceedings to magistrate judges on a report and
recommendation basis or to foJlow the practice upheld by the Tenth Circuit of having magistrate

o
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Honorable Edward E. Cames
Page 4

judges accept felony guilty pleas with the defendant’s consent, subject only to the defendant’s
right to withdraw the plea under Fed. R. Crim. P. 32, See United States v. Ciapponi, 77 F.3d 1247
(10® Cir. 1996). The Advisory Cornrmttee note to the proposed new rule could acknowledge the
different approaches the circuits have taken regarding the extent of magistrate Judges authority in
this area. : :

Thank you very much for soliciting our Committee’s views on these issues. If you would
like to discuss these issues with me, please do not hesitate to call.

Sincerely,

My £f ol
Harvey E. Schlesinger

cc:  Members, Magistrate Judges Committee
Honorable Tommy E. Miller
Ms. Karen K. Siegel
Mr. Peter G. McCabe
Mr. Thomas C. Hnatowski
Mr. John K. Rabie)
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) Rule 59

Aok Gk Kk

Matters Before a Magistrate Judge.

(1a)

Nondispositive Matters. A district judge may refer to a magistrate judge

(2b)

for 1 determination a ral matter that does not dispose of

the case. The magistrate judge must promptly conduct the required

proceedings and. when appropriate, enter on the record a written order

stating the determination. A party may serve and file any objections to the

order within 10 days after being served with a copy or at some other time

the court sets. The district judge must consider any timely objections and

modify or set aside any portion of the order that is clearly erroneous or

contrary to law. Failure to object in accordance to with this rule prectudes

any waives a party’s right to review.

Dispositive Matters.

(A1) A district judge may refer to_a magistrate judge for ahearime—and

recommendation any pretrtal matter that may dispose of the case
including a defendant’s motion to dismiss or quash an indictment

or_information, or a motion to suppress evidence in a criminal
case;or—afelony—euilty pleaunderRute—1+.  The magistrate judge

must promptly conduct the required proceedings. A record must

be made of any evidentiary proceeding before the magistrate judge

and of any other proceeding. if the magistrate judge considers it

necessary. The magistrate judge must enter on the record a

ATTACHMENT 3




24
25
26
27
28
29
30
| 31
32

33

35
3%
37
38
39
40

41

(B2)

recommendation for disposing of the matter, including any

proposed findings of fact. The clerk must immediately mail copies

to all parties.

Within 10.days after being served with a copy of the recommended

(€3)

disposition, or such other period as fixed by the court. a party may

sérvg and file any specific written obiections to the proposed

findings and recommendations. Unless the district judge directs

otherwise, the party objecting to the recommendation must

promptly arrange for transcribing the record, or whatever portions

of it -the parties agsree to or the magistrate judee considers

sufficient. Failure to object in accordance with this rule prechides

amy Waives a party’s right t6 review.

The district judee must consider de novo any objection to the

magistrate judge’s recommendation. The district judge may

_accept, reject. or modify the recommendation, receive further

evidence, or may resubmit the matter to the magistrate judge with

instructions.
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Rule 59. Matters Before a Magistrate Judge

Nondispositive Matters. A district judge may refer to a magistrate judge

(a)

(b)

for determination a matter that does noi dispose of the case. The

magistrate judee must promptly conduct the required proceedings and,

when appropriate, enter on the record a written order stating the

determination. A party may serve and file any objections to the order

within 10 days after being served with a copy or at some other time the

court sets. The district judee must consider any timeI\; objections and

modify or set aside any portion of the order that is clearly erroneous or

contrary to law. Failure to object in accordance with this rule waives a

party’s right to review.

Dispasitive Matters.

)] A district judge may refer to a magistrate judge for

recommendation any matter that may dispose of the case including

a_defendant’s motion to dismiss or quash an indictment or

information, or a motion to suppress evidence in a criminal case.

The magistrate judee must promptly conduct the required

proceedings. A record must be made of any evidentiary

proceeding  before the magistrate judge and of anyv other

proceeding. if the magistrate judee considers it necessary. The

magistrate judge must enter on the record a recommendation for

disposing of the matter, including any proposed findings of fact.

The clerk must immediately mail copies to all parties.

ATTACHMENT 4
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(2)

(3)

Within 10 days after being served with a copy of the recommended

disposition, or such other period as fixed by the court, a party may

serve and file any specific written objections to the proposed

findings and recommendations. - Unless the district judge directs

otherwise, the party objecting to the recommendation must

promptly arrange for transcribing the record, or whatever portions

of it the parties agree to or the magistrate judge considers

sufficient. Failure to object in accordance with this rule waives a

party’s right to review.

The district judge must consider de novo _any objection to the

magistrate judge’s recommendation. The district judge may

accept, reject, or modify the recommendation, receive further

evidence, or may resubmit the matter to the magistrate judge with

instructions.
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RULE 59

COMMITTEE NOTE

Rule 59 is anew rule that creates a procedure for the review by district judges of dispositive
and nondispositive decisions by magistrate judges. This rule is derived in part from Federal Rule

of Criminal Procedure 72.

The Committee's attention was directed to this issue by the decision in United States v.

Abonce-Barrera, 257 F.3d 959 (9th Cir. 2001). The court held that the Criminal Rules do not require

appeals from nondispositive decisions by magistrate judges to-district judges as a requirement for
review in a court of appeals. The court suggested that the rule-making process be employed if a
criminal rule similar to Fed. R. Crim. P. 72(a) should be adopted. The Committee concluded a rule
providing for review by district judges of magistrate judges‘ dispositive as well as nondispositive
rulings should be proposed.

Rule 59(a) sets forth the procedure in nondispositive matters. After a magistrate judge
decides a matter, the magistrate judge must issue an order. A party must object to the order within
the time limit set by rule or i)y the judge. If an objection is made, the district judge must timely
consider the objection under the clearly erroneous or contrary to law standard as set out in the rule
and in 28 U.S.C. § 636(b)(1)(A). |

Rule 59(b) provides for the assignment and review of recommendations made by magistrate
judges in disposit‘ive matters. It directs the magistrate judge to promptly consider the motion and
enter on the record a recommendation for disposition. The parties are served with the
recommendation and have ten (10) days to file an objection. If there is an objection, the district

judge must conduct a de novo review of that portion of the magistrate judge's recommendation. The




district judge is free to accept, reject, or modify the recommendation or resubmit the matter to the
magistrate judge for further proceedings.

Both Rule 59(a) and (b) contain a waiver provision that provides that “Failure to object in

accordance with this rule waives a party's right to review.” This waiver provision clarifies
‘ ! ‘ Varver p (

conflicting courts of appeals decisions discussing the requirements for objection in the district court
to magistrate judge orders and recommendations in order to preserve-appellate review. The Supreme

Court upheld the adoption of waiver rules on matters determined or recommended by magistrate

judges in Thomas v. Am, 474 U.S. 140, 155 (1985). This waiver provision will enhance the ability _

]

[

!

of the district judge to review the magistrate judge's decisions or recommendations by requiring the
party to promptly file an ‘obje‘ction to that portion of the decision or recommendation at issue. The
Supreme Court has held that ade novo review to arecommendation is only required to satisfy Article
m concerns wilen there is an objection. Peretz v. United States, 501 U.S. 923 (1991).

Despite the waiver provision? the district judge still has the discretionary authority to review
any decision or recommendation by a magistrate J udge whether or not objections were timely filed.

This discretionary review is in accord with the Supreme Court's ruling in Thomas v. Arn, 474 U.S.

140, 154 (1985). See also Matthews v. Weber, 423 U.S. 261, 270-271 (1976).
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Rule 11. Pleas

* 3k ok k ok

{i) Felonv Guilty Pleas Before a Magistrate Judge

(1 A district judge may refer felony guilty pleas to a magistrate judge to conduct

proceedings under this rule.

2) The defendant must consent to the magistrate judge conducting the proceeding.

(3)  The magistrate judge must submit a recommendation to the district judge in

compliance with Rule 59(b)(1) and (2).

(4)  Upon timely objection, the district judge’s review of the recommendation is

governed by Rule 59(b)(3).

ATTACHMENT 3




RULE 11()

COMMITTEE NOTE

United States Magistrate Judges conducted 15,725 felony guilty pleas in the year ending
September 30, 2002. Every court of apﬁeéls tha£ has addressg:d the issue has agreed that magistrate
judges may conduct such proceedings The Second, Fifth, and Eigﬁth Circuits permit the magistrate
judge to preside over the felony guilty plea and to file a report aﬁd recommendation which the
district judge reviews de novo if there is an objectioﬁ. United Stateg V. Toqes, 258 F.3d 791, 795-96

(8th Cir. 2001); United States v. Deeds, 125 F.3d 261, 265 (5th Cir. 1997); United States v.

Williams, 23 F.3d 629, 633 (2d Cir. 1994).
The Tenth Circuit permits the magistrate judge to accept a felony guilty plea and requires

review by a district judge only if there is a motion to withdraw the plea. United States v. Ciapponi,

77 F.3d 1247, 1251-52 (10th Cir. 1996).

The Committee determined that there should be three requirements for a magistrate judge to
conduct a felony plea proceeding. First, the defendant must consent to the magistrate judge
conducting the proceeding. Second, the magistrate judge should submit a report and
recommendation to the district judge. Finally, if there is an objection, there must be a de novo
review of the guilty plea procedure by the district judge.

The Committee recognized the procedure adopteti by the Tenth Circuit, which permits a
magistrate judge to accept a felony guilty plea. However, every other circuit which has addressed
the issue requires areport and recommendation. The Committee believes that the more conservative
constitutional approach is to use the report and recommendation procedure.

The procedure in Rule 11(i) cross references Rule 59(b) so that the procedures to follow are
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clear. By cross referencing Rule 59(b), the requirement of an objection by a party to preserve the

matter for appeal set out in Rule 59(b)(2) applies to the Rule 11(i) procedure.
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE :
UNITED STATES COURTS JOHN K. RABIE)

CLARENCE A. LEE, JR.
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

December 5, 2002
Via Fax

MEMORANDUM TO JUDGE ED CARNES

SUBJECT: Crimin’al Rule 6

The Homeland Security Act of 2002 amended Criminal Rule 6 based on the
rule’s former language, which was amended on December 1, 2002. The Homeland
Security Act takes effect 60 days from enactment on November 25, 2002. (Pub. L.
No. 107-296.) A copy of the Act’s relevant portions is attached.

Legislation is required to correct the drafting problem. I prepared a draft
rule incorporating the Homeland Security amendments to Rule 6 and sent it to
Professor Kimble for his review. I later sent Professor Kimble’s edited version to
Professor Schlueter. The attached draft represents Professor Schlueter’s edits. 1
have also attached Professor Kimble’s edits so that you can compare some of the
changes made by Professor Schlueter. Most of the revisions are straightforward.
But some are more complicated and are highlighted below.

We need to send a draft to the Department of Justice for their input. The
Department is working on their own corrective language, so it makes sense if we
can agree on a coordinated response to Congress. Once I receive your edits, I will
send a revised version to Judge Scirica for his review. We can then send it to the
Justice Department and await their input before proceeding. |

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY




Criminal Rule 6
Page Two

Highlighted Revisions

Line 10 — Schlueter declined to accept Kimble’s suggestion to insert
“foreign or” after “any.” Schlueter noted that the parenthetical following
“government personnel” does not apply to both foreign and domestic personnel.

Lines 33-45 — Schlueter prefers to use the Congressional language,
whereas Kimble moved the last clause earlier in the sentence.

Lines 53-54 — The Congressional language uses “shall.” Kimble changed
it to “must.” Schlueter prefers “may only” to be consistent with the preceding
sentence, which was enacted by Congress at an earlier time. Schlueter added the
words “in a manner” before “consistent” in line 54.

John K. Rabiej

Attachments

cc:  Honorable Anthony J. Scirica (with attach.)
Professor David A. Schlueter (with attach.)
Professor Daniel R. Coquillette (with attach.)
Peter G. McCabe, Secretary (with attach.)
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(A) to access information shared with such
personnel; and

(B) to share, with others who have access
to such information sharing systems, the
homeland security information of their own
jurisdictions, which shall be marked appro-
priately as pertaining to potential terrorist
activity.

(7) Under procedures prescribed jointly by
the Director of Central Intelligence and the
Attorney General, each appropriate Federal
agency, as determined by the President,
shall review and assess the information
shared under paragraph (6} and integrate
such information with existing intelligence.

(¢) SHARING OF CLASSIFIED INFORMATION
AND SENSITIVE BUT UNCLASSIFIED INFORMA-
TION WITH STATE AND LOCAL PERSONNEL.—

(1) The President shall prescribe proce-
dures under which Federal agencies may, to
the extent the President considers necessary,
share with appropriate State and local per-
sonnel homeland security information that
remains classified or otherwise protected
after the determinations prescribed under
the procedures set, forth in subsection (a).

(2) It is the sense of Congress that such
procedures may mclude 1 or more of the fol-
lowing means:

(A) Carrying out security clearance inves-
tigations with respect to appropriate State
and local personnel

(B) With respect to information that is
sensitive but unclassified, entering into non-
disclosure agreements with appropriate
State,and local personnel.

(C) Increased use'of information-sharing
partnerships that include appropriate State
and local personnel such as the Joint Ter-
rorism Task Forces of the Federa.l Bureau of
Investlga.mon, | the Antl-Terronsm Task
Forces of the Depa.rtment of Justice, and re-
glonal Terromsm Ea.rly Wernnig Groups.

@y RESPONSIBLE JOFFICIALS.—For each af-

fected Federal age&zpy the Head of such agen-

cy shall des1gna,te“‘an official to administer
this Act with respécﬂ to such agency.

(e)waEDERAL CONTROL ' OF, INFORMATION.—
Under 'procedures prescrlbed under this sec-
tion; 'information'obtained by a State or
go%rernmenb from a 'Federal agency
thls sectioh shall remain under the
cont:rgol ‘of the Federa.l ‘agency, and.a State or
zmg or requiring such a
istlose information shall not
a,pply d n inform; afmn

(£) DEFINETTONS. A uised in this section:

()} THe' term “h «ﬂand secunty informa-

T ki
|

tion™! means any f uuatlon possessed by a

; i‘q a1 a.gency that—

(A) relat:es ‘to' the' ﬁhreat or terrorist activ-
ity;

(B) relates to the a.ldlhty to prevent, inter-
dict, or dlsrupt ter omst act1v1py,

(C) Would improve the 1dent1ﬁca.t1on or in-
vesmga.{;mn* of & suspeched terrorxst or ter-
rorist orga‘:uza.tlon o‘r"’

(D) would 1mprove the response to a ter-
rorist| act.

@) The t.erm “iritelligence community”
has the Heaning. gx‘ven such term in section
3(4) 'of the NamonaUSecumty Act of 1947 (50
U.S.Cldomdin):

@ The term “State and local personnel”
means!; a,n‘y of the following persons involved
in preVeI}ﬁlon wprepa.ra,tlon or response for
terromsn attack: |

(A) State Governors, ‘mayors, and other lo-
cally eleeted off1cxals :

B) ‘Stame and loca,l law enforcement per-
sonnel\ an‘d ‘ﬁreflghters

©),, ‘Pubhc heahth and medical profes-
smna.ls C

(D) ‘Reglonal Stai‘Te, and local emergency
mana.g‘ement a.gencs‘r personnel, including
State @d]\ltanq genex*‘a.ls
(E) Other a.pproprmte emergency response

agency personnel

CONGRESSIONAL RECORD — HOUSE

. sion of 4 state”

H8629

(F) Employees of private-sector entities purpose of preventing or responding to such
that affect critical infrastructure, cyber, a threat.”’;and
economic, or public health security, as des- {C) in subparagraph (C)(iii)—
ignated by the Federal government in proce- (i) by striking “Federal”;
dures developed pursuant to this section. (ii) by inserting ‘“‘or clause (I¥VI)” after
(4) The term “State’ includes the District “clause ()(V)”’; and
of Columbia and any commonwealth, terri- (iii) by adding at the end the following:
tory, or possession of the United States. ‘‘Any state, local, or foreign official who re-
(g) CONSTRUCTION.—Nothing in this Act ceives information pursuant to clause (i)(VI)
shall be construed as authorizing any depart- shall use that information only consistent
ment, bureaun, agency, officer, or employee of, with such guidelines as the Attorney General
the Federal Government to request, receive,Land Director of Central Intelligence shall
or transmit to any other Government entitylwjointly issue.”. ‘
or personnel, or transmit to any State or SEC. 896. AUTHORITY TO SHARE ELECTRONIC,
local entity or personnel otherwise author- WIRE, AND ORAL INTERCEPTION IN-
ized by this Act to receive homeland security FORMATION.
information, any information collected by Section 2517 of title 18, United States Code,
the Federal Government solely for statis- Iis amended by adding at the end the fol-
tical purposes in violation of any other pro- lowing:

vision of law relating to the confidentiality _(7) Any investigative or law enforcement
of such information. officer, or other Federal official in carrying

SEC. 893. REPORT. out official duties as such Federal official,
ho by any means authorized by this chap-

(a) REPORT REQUIRED.—Not later than 12 .
months after the date of the enactment of ter, has obtained knowledge of the contents

Y N N of any wire, oral, or electronic communica~
this Act, the President shall submit to the s i3 - A
congressional committees specified in sub- tion, or evidence derived therefrom, may dis-

section (b) a report on the ImPlOMERtation Of 5 foreten (nwestiEative of 1an eniorocmeny
section 892. The report shall include any rec- officer’ to the extent that such disclosure is
ommendations for additional measures or appropriate to the proper performance of the
appropriation requests, beyond the require- officia) duties of the officer making or re-
ments of section 892, to increase the effec- cejyving the disclosure, and foreign investiga-
tiveness of sharing of information between (ive pr law enforcement officers may use or
and among Federal, State, and local entities. gisclose such cohtents or derivative evidence
(b) SPECIFIED CONGRESSIONAL COMMIT- {o the extent'such use or disclosure is appro-
TEES.—The congressional committees re- priate to the proper performa.nce of their of-
ferred to in subsection (a) are the following ficial duties.
committees: “8) Any investigative or law enforcement
(1) The Permanent Select Committee on officer, or other Federal official in carrying
Intelhgence and the Committee on the Judi- out bfficial duties as such Federal official,
ciary of‘the House of Representatiyes. whoe by any means anthorized by this chap-
(@) The Select Committee on Intelligence ter, has obtained knowledge of the contents
and the Commxttee on the Judlcla.ry of the of any wire, oral, or electronic communica-
Senate, tion, or evidence derlved therefrom, may dis-
SEC. 894. AUTHORIZATION, OF APPRQPRIAT;ONS, close such contents.or derivative evidence to
There are authorized to be a,pproprla.ted any appropriate Federal, State,; local, or for-
snch sums as may be necessary to carry out eign government official to the extent that
section 899, ' such, contents or derivative evidence reveals

SEC. 895. AUTHORITY TO SHARE GRAN'D JURYIN- | & thrreat of actual or potenmal attack or
FORMATION other grave host;le acts of a foreign power or '

Rule 6(e) of the Federal Rules of Criminal a,nt agent of a forelgﬁ power, domestic or
Procedure is am ended— inf t—Jema‘t‘il‘01;:1::1,1 sa,bota.gg dolmestli or mtt;_lerl-
“ national’ terrorism, -dr clandestine intel-
e e oy ligeice gathering activities by an iatel
General and Dxrector of Gentral Intelligence f)lrg %I;C:nS nglgg g; an ?g‘;,vggl %foav;rggr%ﬁlhfr? vggz
p‘gﬁ‘ﬁ";ﬁ?;g‘;gsh(;(gfter Rule 6”; and United States or elsewhere, for the purpose
(A) in subparac'raph (A) (n) by inserti of preventing or. respondmg to such a threat.
wor of a forelgn government” aﬁ_fg Any official who receives information pursu-
“(including persc‘)nnel of & state or subdivi- ant to this provision may use that informa-
; 1 - tion \only as necessary in the conduct of that
person s official duties subject to any limita-
tions on the
() in subcla.uﬂe (D), by inserting before the mfo;mat‘lon innzutx}i;réztziedlfgéﬁugi ?irselig
;emicoloabhe f)llfoWltnE OI, upon a request ofﬁc;al who receives information pursuant
y an attorney for the government, when g, this prov1s1oh may use tha,t information
sought by a forerg‘n court or prosecutor for [
pos atl 1 tienti only consistent with such gu1de1mes as the
use in an official oriminal investigation” Attorney Génetdl hnd ]Du'ect;or;of Central In-

(B) in subparau'raph ©)i—

81)) :31317 S?w?sc;?t‘;;z (‘I‘X))r_forelg'n” after “may telhg‘gence shall jointly issue.”.
SEC 97 F RMA-
disclose a viclation of State’; | 8 'I“)I}({)lgll.GN INTELLIGENCE O
(Il) by inserting “or of a foreign govern- (a)‘ DISSEMINA’I'ION AUTHORIZED.—Section

ment”’ after “to an appropriate official of a 2()3(d)(1) of | the Uniting and strengf,henmg
State or subdwlslon of a State”; and America by Providing Appropriate Tdols Re-
(1) by strkag ‘‘or’! at the end; quired to Intercept and Obstrict Terrorism
(ili) by striking the period at the end of (Uusa PATRIOT ACT) Act of 2001 (Public
subeclause (V) and‘msertmg “;or’’; and Law 107-56; 50 U.S.C. 403-5d) is amended by
(iv) by adding!alt the end the following: adding at the end ‘the fouowmg “Consistent
“(VI) when matters involve a threat of ac- with/ the responsibility of the Director of
tual or potential attack or other grave hos- Central Intelligente to protect intelligence
tile acts of a foreign power or an agent of a sonrces and methods, and the responsibility
foreign power, domesmc or international sab- of the Attorney General to protect sensitive
otage, domestm or internatipnal terrorism, law enforcément information; it shall be
or clandestine mte]hgence gathermg activi- Jawful for mformamon revealing a threat of
ties by an mtelhgence service or network of actuél ar potent.lp.l attack or other grave

T

a foreign power or by an agent of a foreign hostile acts of a foreign power or an agent of
power, within 'the United States, or else- a fox"e1gn power, domestlc or mtema,tlona,l
where, to any appropriate federa.l state, sabopave domestic or international ter-
local, or foreigh government official for the rorism, or cIa.ndesft;me intelligence gathering
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TITLE XVI—CORRECTIONS TO EXISTING
LAW EELATING TO AIRLINE TRANS-
PORTATION SECURITY

Sec. 1601. Retention of security sensitive in-

formation. authority at Depart-
ment of Transportation.

Sec. 1602. Increase in civil penalties.

Sec. 1603. Allowing Unmited States citizens |

and United States nationals as
_screeners. S

TITLE XVII-—CONFORMING AND
TECHNICAL AMENDMENTS \
Sec. 1701. Inspector Gengeral Act of 1978.
Sec. 1702. Executive Schedule :
Sec. 1703. United States Secret Servxce
Sec. 1704; Coast Gruard '

' Sec. 1’705 Strategm national stockpﬂe and

smaupox vaccine development.
Sec. 1706. Tranefer of certam secu:rlty and
1aw enforcement functions’ and
authorities.
Sec. 1707. Transportatmn secunty regula-
‘tions.
Sec. 1708. National . Bio-Weapons
) Analysm Center.
Sec. 1709, Guuaboratmn with the Secreta.ry
of Homeland Security.
Sec. 1710. Railroad safety to include railroad
" seclurity. '
Sec. 1711. Hazmat' safety to incinde hazmat
K secumty

Defense

Sec. 17:12; Office oﬁ” Science and Technology

Pohcy.
Sec. 1713, Natmnal Ocea.nographic Partner-
' ship‘ Zram.
Sec. 1714. C'la.nfleatmn of definition of man-
' " ufabturer.
Sec. 1715. clanﬁcatmn of deﬁmtmn of vac-
cine—related m]ury or death.
Sec. 1716. Gla.nfma.tmn of definition of vac-
N  ¢ine.
Sec. 1T17. l%ffective date.
SEC. 2. DEFHTIITIONS
In this Act, the following definitions apply:
(1) Each of the terms “American home-
land” and ‘“homeland” means the United
States.
(2) The term ‘fa.ppropria.te congressional

-committee” means any committee of the

House of Representatives or the Senate hav-
ing leglslatlve or oversight jurisdiction
under the Rules of the House of Representa-
tives or the Senate, respectively, over the
matter concerned

(3) The term “assets” includes contracts,
facilities, property, records, unobligated or
unexpended balances of appropriations, and
other funds or resources (other than per-
sonnel).

(4) The term “critical infra.structure” has
the meaning given that term in section
1016(e) of Pubhc Law 107-66 (42 U.S.C.
5195¢(e)).

(5) The term “Department” means the De-
partment of Homeland Security.

(6) The term “gmergency response pro-
viders” mcludes Federal, Staté, and local
ermergency - pubhc safety, law enforcement,
emergency ' response, emergency medical
(including ‘hospztal emergency facilities),

CONGRESSIONAL RECORD —HOUSE

trict, specml district, intrastate district,
council of governments (regardliess of wheth-
er the council of governments is incor-
porated as a nonproflt corporation under
Sta.te law), reglona.l or "interstate govern-
ment’ entity, or agency or instrumentality of
a local government;

(B) an Indian tribe or a.uthonzed tribal or-
ganization, or Alaska Native village or orga-
nization; and

(C) a rural commumty,

" (11) The, term ‘“major disaster” has the

meaning glven in sectlon 102(2) of the Robert
T.. Stafford, Disaster Relief and Emergency‘

Asgsistance, Act. (42 U.S.C. 5122).

(12) The term “personnel” means officers
and employees. '

(13) The term “Secreta.ry” means the Seo—
retary, of Homeland Security..

(14) The term “State” means any State of
the United States, the District of Columbia,
the Gommonwea.lth ‘'of Puerto Rico, the Vir-
gin Islands, Gua.m, American Samoa, the
Commonwealth of the Northern Mariana Is-
lands, . and any posseSSlon of the United
States.

(15) The term “terronsm” means any ac-
tivity that— .

(A) involves an act that—

) is da.ngerous to human life or poten-
tially destructive of critical infrastructure
or.key resources; and ’

(ii)- is a violation of the ériminal laws of
the United States.or of any State or other
suhd_lws:on of the United States; and

"{B) appedrs to be‘mtendedw

[6) ) intlmlda.te ‘or coerce 'a clvilian popu—
lation;

¢ii) to influence the pohcy of a government
by intimidation or coercion; or

(m) to affect. the conduct of a government

’ by mass’ ‘destruction, assassmatmn, or kid-

napping.

(16)(A) The term ‘“‘United States™, when
used &n - geogra.pmc sense, means any State
of the United States, the District of Colum-
bia, the Commonwealth of Puerto Rico, the
Vlrgm Islands, Guam, American Samoa, the
Commonwealth of the Northern Mariana Is-
lands any possession of the United States,
and' 4dny waters within the:jurisdiction of the
United States.

(B} Nothing in this pa.ragraph or any other
provision of this Act shall be construed to
o fy the ﬂefmition of “Umted States” for
the ‘purposes of the Immlgratlon and Nation-
ality Act or any other 1mm1grat10n or na-
t1onality law.

SEC 3 CONSTRUCTION. SEVERABILITY.

Any provision of this Act held to be invalid
or unenforceable by its terms, or as applied
to any person gor circumstance, shall be con-
stmed 50 as to give it the maximum effect
perrmtted by law, unless such holding shall
be ;one of utter ‘mvalidlty or unenforce-
ab111ty, in which event such provision shall
be 'deemed severable from this Act and shall
not a.ffect the rema,mder thereof, or the ap-
phca,tlon 'of such provision:to other persons

not smula,rly sxtuated or to other, dissimilar

and reiatedwpersonnel agencies, and authori- cmcumsta,nces o v
ties. l EG A4 EFFECTIVE DATE.

(7) The te;rm “executive agency” means a Thls Act shall take eﬂ’ect 60 days after the
executive agency and a military department, ate.of enactment.

as defined, respectively, in sections 105 and
102 of title 5, United States Code.

(8) The term “functlons” inclndes authori-
ties, powers, rlghts, privileges, immunities,
programs, projects, activities, duties, and re-
sponsibilities.

(9) The térm ‘“key resources” means pub-
licly or prxvately controlled TeSOUrces essen-
tial to the wmlmma.l operations of the econ-
omy and government

(10) The term ‘‘local government” means—

(A) a county, 'municipality, city, town,
township, local p'\iblic anthority, school dis-

TITLE I——DEPARTMENT OF HOME
, SECURITY
SEC 101 EXECUTIVE DEPARTMENT, MISSION.

@) ESTABLISHMENT —There is established a
Depa.rtment of Homeland Securlty, as an ex-
ecutive department of ' the United States
within the meaning of title 5, United States
Cods. . '

oy MISSION —

(1) IN' GENERAL.—The pmmary mission of
the Department is to—

(A) prevent terrorist a.ttacks within the
United States;

‘ma.nma,de crises and emergency plannmg, E

y unincorporated
town or villa,ge, or other public entity. '

I
H8597. .
(B) reduce the vulnerability of the United

States 1o terrorism;

-(C) minimize the damage, and assist in the
recovery, from terrorist attacks that dc~
occur within the United States; = ™ -

(D) carry out all functions of entities

transferred to the Department, including by,,...__
acting as a focal point regarding natural a.nc

(@) ensure that the functions of the agen
cies and subdivisions within the Department
that are not rele.ted directly to securing the
homeland are not diminished or neglected |
exzept by a specific explicit Act of Congressi”

(F) ensure that the overall egconomic secndh..
rity of the United States is not diminished
by efforts, activities, and programs aimed at
securing the homeland; and

(&) monitor connections between 111ega,]
drug trafflckmg and, terrorism, cooz'dina,teu
effoits to Sever such connectlons and other-
wise contnbute to, eﬁ‘orts to interdict illegal
drug traffickmg E"—'

. (2) RESPONSIBILITY FOR INVESTIGATING ANE
PEOSECUTING TERRORISM.—Except as specifi{ |
cally provxded by 1aw with respect to entities
transferred to the Depa.rtment under this
Act, pmma.ry responsxblhty for invesngatmg»—-—-n
and prosecutmg acts of terrorism shall be
vested not in the Department but rather in
Federa.l $tate, and local. law enforcemen
agencies with Jumsdxction‘ over the acts in
question.

SEC, 102, SECRETARY FUNCTIONS “
@) SECRETARY.— 1 : ‘
(1) IN GENERAL:—There is &' 'Secretary oﬁ” -

Homeland: Secumty, appomted by the Presi-

dent, by and wlth the a,dwee and consent o

the Senate.

(2) BEAD 'OF DEPA.RTMENT——The Seeretary
is the hea,ﬂ of - tLhe Department and shall haves
dlrection, \a.uthorlty, and eontrol over it.

(3) FUNCTIONS VESTEﬂ 'IN ‘SECRETARY.~—A1
mployees, and ori—q

Departmenu are

[

‘ous —The Secreta.ry— ’
a5 othermse prov1ded by this
‘lﬁ‘gate \any ‘of the Secretary’ s""'}
functm‘ne tp any ot‘ﬁ:eer ;employee, or orga* I
mza.tlona.l umt of t&‘le* Die drvment;

the e,ﬁthwnty\ to make con-
: ‘ra.twe a.greements,

e, a.s mayw be necessary and
car“ W out thf ‘Secreta,ry 5 Tespony
ﬁm thﬁ‘ fi H‘or otherwise pro-

(3) sh ”‘11 *ta.[ke rea,sonab_e steps to ensure—

tha mfgrmat‘ﬂon syste ns and databases 01
the! Dep‘a‘.[rﬁmeﬁt afe co mpatible with each
other a.nd wi"}:h apprcpriate databases of-- -
other Departi nts.”
©) Coom)m "I‘ION Wl’I"H NON-FEDERAL ENTI-
y homeland secuntyg—q
shall ’”rdmate through thé
Office  of Stn ate andy Local -Coordination~ —
(estabhshed ulr. der se t1 :an 801) (including the
provlsmn‘of mtra,lmng a equipment) with
amd 2ol

T |

r'txes, with the private sector}

and with other entxbes‘d Ju'xcluamg by— .

rdl“naﬁ;‘;ng W1t wS‘ta.te rand local gov-

o nnel agencles, and authori-

it he\ mmvebe .sector, to ensure'—"'{

ing, equfipt‘hent training, and |

ipies;,” L
@ coord_natmg‘ landy|as appropriate, con-

sohda.tmg,‘the Feﬁeml) Govetnment’s com-

mumcatmns ‘qu sySbems bf communicationg™
¢ Hbrneland) w‘”\secunty with Stat

E
- and local g(wernment personnel agenciesi

Lllll]

and auth&\:mtws | tHe pr?valte gector, other en-
tities, and the bubhc a‘ndv v
@) d1smbutmg or, ak ?Jpproprlate coordir—

nating’ the! dlstrlb{l%lotﬂl’of warnings and in

formation to Staté a”z“ld local government% J

L]
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John Rabiej To: eric.jaso@usdoj.gov, Jonathan Wroblewski@usdoj.gov
12/09/2002 02:31 PM gg Peter McCabe/DCA/AC/USCOURTS

Subject; Draft Rule 6 Amendments

Dear Eric and Jonathan:

| have attached draft amendments to Rule 6 that account for the changes made to the rule by the
Homeland Security Act of 2002. We have made a commitment to Congressman Sensenbrenner to
provide him with proposed amendments to Ruie 6 that correct the problem created by the Homeland
Security amendments, after consultation and coordination with the Department of Justice.

The attached draft has been reviewed and edited by Professor Kimble (our style consultant0,
Professor Schlueter, Judges Carnes and Scirica. We did not accept several of the proposed edits
suggested by our style consultant, preferring to retain the Congressional language, even though it may be
less elegant.

| am hoping that we may arrive at some consensus on the proposal so that it could be sent to
Congressman Sensenbrenner with both our blessings. What are your thoughts?

John

.. 5,
3N

Criminal Rule 6.wpr
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TITLE III. THE GRAND JURY, THE INDICTMENT,

AND THE INFORMATION

Rule 6. The Grand Jury

(e)

3

% 3k ok k k

Recording and Disclosing the Proceedings.

* ok ok ok ok

Exceptions.

(A)

Disclosure of a grand-jury matter — other than the
grand jury’s deliberations or any grand juror’s vote —
may be made to:

@) an attorney for the government for use in
performing that attorney’s duty;

(i) any domestic government personnel ==
(including those of a state or state subdivision
or of an Indian tribe) — ,or foreign
government personnel, if that an attorney for
the government considers disclosure necessary

to assist in performing that attoméy’s duty to

]
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28

29

30

31

32

33

D)

enforce federal criminal law; or

(iii)  a person authorized by 18 U.S.C. § 3322.

% % % k%

Grand-jury matters involving foreign intelligence,

terrorism, sabotage, or similar matters may be

disclosed as follows:

1] ‘An attorney for the government may disclose
any grand-jury matter involving foreign
intelligence, counterintelligence (as defined in
50 U.S.C. § 401a), or foreign intelligence
information (as defined in Rule
6(e)(3)(D)(iii)) to any federal law
enforcement, intelligence, protective,
immigration, national defense, or national
security official to assist the official receiving
the information in the performance of that
official’s duties.

(ii)  An attorney for the government may disclose




34

35

36

37

38

39

40

41

42

43

44

45

46

47

48

49

50

51

anv grand-jury matter involving a threat of

-actual or potential attack or other grave hostile

acts of a foreign power or an agent of a

foreien power. domestic _or international

sabotage, domestic or international terrorism,

or clandestine intelligence-gathering activities

bv an intelligence service or network of a

foreign power or by an agent of a foreign

power, within the United States or elsewhere.

to anvy appropriate federal. state, local, or

foreign government official for the purpose of

preventing or responding to such a threat.

Any federat official who receives information
under Rule 6(e)(3)}(D)(@A)_or (ii) may use the
information only as necessary in the conduct
of that person’s official duties and subject to
any limitations on the unauthorized disclosure

of such information. Any state. local, or

-
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64

65

66

67

68

69

foreign official who receives information in

' accordance with Rule 6(e)( 3)( D)(11) may use

that information only in a manner consistent

with any guidelines jointly issued by the

Attorney General and Director of Central

ti(iv) Within a reasonable time after disclosure is

made under Rule 6(e)3)(D)(1) or (ii), an
attorney for the government must file, under
seal, a notice Withj the court in the district
where the grand jury convened stating that
such information was disclosed and the
departments, agencies, or entities to which the

disclosure was made.

@i(v) As used in Rule 6(e)(3)(D), the term “foreign

intelligence information” means:
(a) information, whether or notit

concerns a United States person, that
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(b)

relates to the ability of the United

States to protect against —

actual or potential attack or
other grave hostile acts of a

foreign power or its agent;

sabotage or international

terrorism by a foreign power
or its agent; or

clandestine intelligence
activities by an intelligence
service or network of a foreign

power or by its agent; or

information, whether or not it

concerns a United States person, with

respect to a foreign power or foreign

territory that relates to —

the national defense or the

security of the United States;
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(E)

or
L the conduct of the foreign

affairs of the United States.

The court may authorize disclosure — at a time, in a

manner, and subject to any other conditions that it

directs — of a grand-jury matter:

@

(i)

(iii)

preliminarily to or in connection with a
judicial proceeding;

at the request of a defendant who shows that a
ground may exist to dismiss the indictment
because of a matter that occurred before the
grand jury;

at the request of the government if it shows

* that the matter may disclose a violation of

state, or Indian tribal, or foreign criminal law,
as long as the disclosure is to an appropriate
state, state-subdivision, or Indian tribal, or

foreign government official for the purpose of
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122

7

enforcing that law; or

(iv)  at the request of the government if it shows
that the matter may disclose a violation of
military criminal law under the Uniform Code
of Military Justice, as long as the disclosure is
to an appropriate military official for the
purpose of enforcing that law- ; or

v) at _the request of an attorney for the

oovernment, when sought by a foreien court

or prosecutor for use in an official criminal

investigation.

% g % 4 %
Contempt. A knowing violation of Rule 6,_or of any

guidelines jointly issued bythe Attorney General and Director

_of Central Intelligence in accordance with this rule, may be

punished as a contempt of court.
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter

RE: Proposed Legislation Which Would Amend Rule 46(¢) Regarding
Authority of Court to Revoke Bond

DATE: April 2, 2003

Attached are materials relating to pending legislative attempts to amend Rule 46.
This is an information item for the April meeting in Santa Barbara.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ANTHONY J. SCIRICA _ CHAIRS OF ADVISOF\“Y COMMITTEES
CHAIR

SAMUEL A. ALITO, JR.

PETER G. McCABE APPELLATE RULES
SECRETARY

A. THOMAS SMALL
BANKRUPTCY RULES

March 17, 2003  eVLRULES

Honorable Howard Coble : A e
Chairman, Subcommittee on Crime JERRY E. SMITH

Terrorism and Homeland Security EVIDENCE RULES
Committee on the Judiciary
United States House of Representatives
207 Cannon House Office Building
Washington, D.C. 20515-6223

Dear Chairman Coble:

I am pleased to provide you with some additional bail bond statistics of the type requested
during my testimony on H.R. 2929, the “Bail Bond Fairness Act of 2001,” before the
Subcommittee on Crime, Terrorism, and Homeland Security on October 8, 2002. The bill would
amend Federal Rule of Criminal Procedure 46(¢) in order to remove a judge’s power to forfeit a
bail bond as a result of a defendant’s violation of any release condition other than failing to
appear.

Proponents of the bill contend that the bail bond industry is effectively prevented from
doing business in federal courts because of the added risks associated with guaranteeing that a
defendant abides by release conditions other than failing to appear. The statistics show
conclusively, however, that corporate surety bonds are used in federal courts and that very few of

. them are forfeited as a result of a defendant violating any condition of release other than failing

to appear. The statistics also show that the number of corporate surety bonds posted in federal
court has increased consistently since 1995.

The data in the enclosed Table One is drawn from records maintained by the
Administrative Office of the United States Courts. That table shows the total number of criminal
defendants released on bond by a federal court during each of the ten fiscal years from 1993
through 2002, and it breaks those numbers down by type of bond, including recognizance,
unsecured, cash, collateral, and corporate surety bonds. Mr. Richard Verrochi, representing the
Professional Bail Agents of the United States, testified at the October 8 hearing that “since the
Vaccarro' opinion, bail agents and corporate surety bail bond issuers have essentially been

'United States v. Vacarro, 51 F.3d 189 (9th Cir. 1995) (upholding a judge’s authority to
forfeit a bail bond as a result of a defendant’s violation of a release condition that does not
involve failing to appear).
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eliminated from the federal pretrial system, for obvious excessive risk reasons.” His assertion is
contradicted by the facts. Not only has the use of corporate surety bonds not decreased, as he
indicated, but the number of corporate surety bonds posted in the federal courts has actually gone
up significantly since the Vacarro decision was released in 1995. As Table One shows, the
number of corporate surety bonds posted in federal courts has climbed from 812 in fiscal year
1995 to 2,275 in fiscal year 2002, an increase of 180 percent. That compares with an increase of
only 33 percent in the total number of defendants released on bond over the same period. So, not
only has the number of corporate surety bonds used in federal court not decreased since the year
the Vacarro decision was issued, it has increased substantially and the rate at which the use of

corporate surely bonds has increased has outstripped the growth in the total number of defendants
released on bond.

The Administrative Office does not maintain statistics on the number of corporate surety
bonds forfeited as a result of a violation of a condition of release other than for failure to appear.
At my request, however, the Administrative Office asked district court personnel to manually
compile the numbers from the docket records in ten district courts that handle a substantial

‘number of criminal cases, representing about a quarter of defendants released on bond nationally.
The resulting statistics from those ten district courts, presented in Tables Two, Three, and Four,
show that there were few occasions on which a corporate surety bond was even subject to
forfeiture because a defendant violated a condition of release other than for failing to appear.

The number of occasions on which a surety bond was actually forfeited as a result of a defendant
violating a condition of release other than failing to appear was fewer still. For example, Table
Two shows that during fiscal year 2002, in those ten districts a total of 1,128 defendants were
released on corporate. surety bonds, 269 were found to have violated conditions of release other
than appearance, and only 19 corporate surety bonds were forfeited for violations of release
conditions other than appearance. . In other words, the percentage of corporate surety bonds
forfeited in those ten districts during fiscal year 2002 because of violation of a condition of
release other than appearance is only about 2 percent of the total number of corporate surety
bonds issued during that year in those districts.

The minuscule number of corporate bonds forfeited as a result of a defendant violating a
condition of release other than for failing to appear belies the contention that corporate surety
bonds posted in federal courts are subject to substantially enhanced risks of forfeiture because of
conditions other than failure to appear. On the contrary, the statistics show that it is relatively
rare for a federal court to forfeit a corporate surety bond as a result of violation of a condition of
release other than for failing to appear. Moreover, the posting of corporate surety bonds in
federal courts, though relatively modest, is trending upward. I believe that these statistics |
support the comments T made. durmg your subcommittee’s hearing and the position of the
Judicial Conference that federal courts should retain their authority to forfeit a bail bond as a
result of a defendant’s violation of a condition of release other than failing to appear.
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Honorable Howard Coble
Page 3

We continue to encourage you and the subcommittee to oppose legislation amending
Rule 46(e) and to support the conclusions and recommendations expressed in my statement on
behalf of the Judicial Conference. Rule 46(e) should not be amended.

Sincerely yours,

S Aol

Ed Carnes
United States Circuit Judge

Enclosures

cc: Committee on the Judiciary
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STATEMENT ON BEHALF OF
THE JUDICIAL CONFERENCE OF THE UNITED STATES

Good afternoon Mr. Chairman. 1 appreciate the invitation to testify today on behaif of the
Judicial Conference of the United States, regarding H.R. 2929, the “Bail Bond Fairness Act of
2001.” My name is Ed Cames. I am a circuit judge on the United States Court of Appeals for
the Eleventh Circuit with my chambers in Montgomery, Alabama, and I am here in my capacity as
Chair of the Conference’s Advisory Committee on Criminal Rules (“advisory committee™).

The Judicial Conference of the United States opposes H.R. 2929, because this legislation
would impair the authority of federal courts to enforce conditions of release prior to trial,
including conditions that may be essential to public safety. We also oppose H.R. 2929 because it
directly amends the Federal Rules of Criminal Procedure, thereby overturning the results of the
rulemaking process, a process that was established by Congress in the Rules Enabling Act, 28
U.S.C. §§2071-77. Finally, we want to set the record straight about some factual issues
addressed in the “Findings and Purposes” in Section 2 of the bill.

Bail Reform Acts of 1966 and 1984

The Bail Reform Acts of 1966 and 1984, codified at 18 U.S.C. § 3142 et seq., set out the
Congressional policy governing the pretrial release of an accused. Both Acts disfavor pecuniary
bail and the existing law instead favors other safeguards that both ensure the public safety and the
defendant’s appearance at court proceedings when required. Both Acts provide wide discretion
to courts in setting pretrial conditions of release. Consistent with the expressed policy of these
Acts, commercial bail bondsmen have been used in only a small fraction of cases.

Section 2 of the Bail Reform Act of 1966 revised bail practices to assure that all persons,
regardless of their financial condition, would not needlessly be detained pending their appearance
in court, when detention served neither the ends of justice nor the public interest. “Danger to the

community and the protection of society were not to be considered as release factors” under the
1966 Act. S. Rep. No. 225, 98" Cong., 2d Sess. 3, reprinted in 1984 U.S. Code Cong., & Adm.

News 3182, 3187.
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The 1984 legislation amended the Bail Reform Act to expand the discretion of a court in
setting release conditions. T he Senate Judiciary Committee reported that: “Many of the changes
in the Bail Reform Act incorporated in this bill reflect the Committee’s determination that Federal
bail laws must afidress the alarming problem of crimes committed by persons on release and must
give the courts adequate authority to make release decisions that give appropriate recognition to
the danger a person may pose to others if released. The adoption of these changes marks a
significant departure from the basic philosophy of the Bail Reform Act, which is that the sole
purpose of bail laws must be to assure the appearance of the defendant at judicial proceedings.”

S. Rep. No. 225, 98™ Cong., 2d Sess. 3, reprinted in 1984 U.S. Code Cong., & Adm. News 3182,
3185-3186. (emphasis added)

The Bail Reform Act, as amended in 1984, requires a court to determine whether there is
any condition or combination of conditions that will reasonably assure that the defendant will
appear in court as required, and at the same time assure the safety of others in the community
while the defendant is free pending trial. It contains a Congressiopaﬂy mandated preference for
imposing the least restrictive bail condition on a person charged with a non-capital offense who
must be released “on personal recognizance, or upon execution of an unsecured appearance bond
in an amount specified by the court ... unless the judicial officer determines that such release will
not reasonably assure the appearance of the person as required or will endanger the safety of any
other person or the community.” 18 U.S.C. § 3142(b).

The Bail Reform Act sets out thirteen specific conditions of release, which can be imposeﬁ
by a court separately, in combination, or as hybrid versions, but only if the court finds that release
on personal recognizance or on an unsecured appearance bond is inadequate. In fact, the majority
- of the 38,000 defendant§ released in fiscal year 2001 were released on the two least restrictive

conditions, either personal recognizance or an unsecured appearance bond.
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Accordingly, unless a court imposes other conditions, an accused is released on personal
recognizance by promising only to make all further court appearances as required and not to
commit crimes while on bond. There are no financial conditions. If not released on personal
recognizance, an accused may be released on an unsecured personal bond. This is not a
commercial bond. Rather, an unsecured personal bond is a promise by the accused to pay into
court a specified sum of money if the accused fails to appear as required. A court’s determination
;co release an accused on an appearance bond of this type means that the accused will be released
without deposit of cash bail or collateral in most cases. Release on personal recognizance or on
an unsecured appearance bond were available prior to 1966, but the 1966 legislation created a
strong policy in favor of their use.

In practice, the requirement of obtaining a co-signer for an unsecured bond often serves as
an upgraded form of release preferable to one of the other alternatives listed in the Act. A co-
signer may be a family member or a friend, preferably employed or owning sufficient assets to
make the financial undertaking of the bond a meaningful undertaking. 1t is particularly in these
cases in which the forfeiture of a bond for breach of a condition of release, other than for failing
to appear, becomes an important additional tool for the judge to protect the public safety.

Commercial bail bond is listed in the Act as the twelfth condition of release. A court has
noted that the structure of the statute makes the conventional‘bonds of professional bondsmen the
least desired condition. United States v. Gillin, 345 F. Supp. 1145, 1147 (S.D. Tex. 1972).
Others have advocated the abolishment of this alternative condition altogether, which was
seriously considered during Congressional debate of the 1984 legislation. (4B4 Standards for
Criminal Justice, 2ed. 1980, § 10-5.5 says: “Compensated sureties should be abolished. Pending
abolishment, they should be licensed and cargﬁllly regulated.”) If used, the “obligation of

commercial sureties to assure the appearance of their clients, and, if necessary, actively fo
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maintain contact with them during the pretrial period, is emphasized.” S. Rep. No. 225, 98"

Cong., 2d Sess. 3, reprinted in 1984 U.S. Code Cong., & Adm. News 3182, 3185-3198.

The Present System and What H.R. 2929 Would Do to It,

Section 3142 of Title 18 authorizes the conditional pretrial release of defendants in the
federal criminal system. Where a federal judicial officer determines that release of the defendant
on personal recognizance or on an unsecured appearance bond will not reasonably assure that
defendant’s appearance or will endanger the safety of anyone in the community, section 3142(c)
expressly provides for conditions on release, and it lists as examples thirteen types of conditions
that -may be imposed. One available condition is that the defendant, or others acting on the
defendant’s behalf, execute a property or secured bail bond. Among the other conditions that
may be imposed are that the defendant not possess a firearm, avoid all contact with the victim and
witnesses to the crime, refrain from the use of alcohol and illegal drugs, stay away from certain
places and people, and observe a curfew. The statute also provides that the judge may order the
defendant to “satisfy any other condition that is reasonably necessary to assure the appearance of
the person as required and to assure the safety of any other person in the community.” Rule 46(¢)
of the Federal Rules of Criminal Procedure sets out the procedure relating to forfeiture of surety
bonds and to setting aside or remitting of any forfeiture.

Section 3 of HR. 2929 would eliminate the power of a federal judge to forfeit bail,
including a bail bond, for failure to satisfy a condition of release, other than failure to appear
before the court. It would rule out the use of forfeiture or the threat of forfeitu_re to enforce
conditions of release that are necessary to assure the safety of innocent people and the community
as a whole. While the impetus for this legislation comes from professional bail bond interests, its

provisions are not limited to cases in which they put up the surety bond, or even to cases in which

there is a surety bond. - -
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Last month, the Judicial Conference formally resolved to oppose legislation that would
amend Rule 46 to restrict a judge’s power to forfeit a bail bond to instances where the defendant
fails to appear before the court. This Conference position followed‘a careful examination by the
advisory committee of Rule 46(e) and of the consequences of removing the authority of judges to
forfeit bonds for reasons other than failure to appear, as H.R. 2929 would do.

Shortly after the previous chair of the advisory committee, Judge W. Eugene Davis,
testified before this Subcommittee on March 12, 1998 regarding an earlier version of this bill,! the

advisory committee undertook a study of the proposal. As part of that study, we conducted a

survey of magistrate judges, the front-line judicial officers who preside over virtually all of the

proceedings governing the pretrial release of defendants in the federal system. The study revealed
that Rule 46(e) is working well in its current form.”

In a large majority of the ninety-four federal districts bonds are forfeited only if the
defendant fails to appear at a scheduled proceeding. In some districts, however, courts do
incorporate conditions of release as part of the bail bond and may forfeit bonds for violations of
those release conditions. In those districts, the magistrate judges believe that subjecting the
posted assets of the defendant, or of a friend or relative of the defendant, to risk if the defendant

violates a non-appearance condition of release significantly increases the probability that the

1HR. 2134, 105™ Cong., 1* Sess. (1997).

% As a result of the study, at its April 1998 meeting the advisory committee declined to
recommend amending Rule 46(¢). On May 7, 1998, Judge Davis wrote to the Honorable Bill
McCollum, then Chairman of the Subcommittee on Crime, Committee on the Judiciary, U.S.
House of Representatives, with copies to the Subcommittee members, advising him of the study
and actions taken. In response to a letter, dated May 22, 2002, from the Honorable F. James
Sensenbrenner, Jr., Honorable John Conyers, Jr., Honorable Lamar S. Smith, and Honorable
Robert C. Scott, Members of the Committee on the Jud1c1ary, U.S. House of Representatives, to
Chief Justice William H. Rehnquist, requesting the views of the Conference on H.R. 2929, the
advisory committee again considered this issue and reaffirmed its opposition to the legislation at
its meeting in April 2002. The Conference subsequently adopted the adwsory committee’s
recommerndation in September 2002. -
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defendant will comply with all the release conditions. Absent this added assurance, these
magistrate judges would be more reluctant to release a particular defendant. They report that
they might well decide to retain a defendant in custody instead of exposing the court and innocent
members of the community to the greater risk that the defendant will violate a significant release
condition, such as refraining from drug use. In fact, some defendants themselves have suggested
that their bond be subject to forfeiture if they fail to abide by the release conditions as a means of
persuading a judge to release them. Amending Rule 46(e), as H.R. 2929 proposes, could have the
unintended consequence of causing some defendents who would otherwise have been released to
be detained instead.

Magistrate judges report that they routinely impose a condition of release that prohibits
the defendant from contacting specific individuals. This release condition is often essential to
protect the safety of witnesses.in large drug cases, ex-spouses and domestic partners of
defendants with prior histories of drug abuse, spouses and family of defendants charged with
felony sexual abuse, child abuse, or domestic violence. The. current Rule 46(e) provides judges
with the valuable flexibility to impose added safeguards in appropriate cases ensuring a
defendant’s compliance with these and other conditions of release by subjecting a bail bond to
forfeiture on a breach of these conditions of releese. Judges have found that the added
supervision provided by the friend, family member, or bondsman whose posted bond becomes
subject to forfeiture if the defendant breaches a condltlon of release is an eﬂ'ectlve insurance
deterring the defendant s mtsbehavmr '

Some defendants gain their release by posting their own cash or pronerty as bail. Others
have relatives or close friends post their property or-act as sureties for the defendant As the Bail
Reform Act mtended s1gmﬁcant1y more federal defendants secure thelr release by puttmg at risk
their own money or propeny or persuadmg a relative or fnend to do so, than use corporate

sureties or bail bonds firms. When defendants themselves or their families or fnends put up the
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collateral, and it is at risk of forfeiture for failure to comply with non-appearance conditions, the
defendant has a powerful incentive to comply with those incentives. The defendant has a
powerful incentive to observe a curfew or travel restriction, to stay away from a victim, or to stay
away from alcohol, drugs, or convicted felons, and to obey whatever other conditions a judge has
imposed for the safety of the community. H.R. 2929 would remove that powerful incentive by
amending Rule 46(e)(1), which now provides for forfeiture of the bail if there is a breach of any
condition of the bond, so that bail could be forfeited only if the defendant fails to appear. And
that would be true no matter what the bail is or who put-it up.

Consider, for example, a defendant who puts up his own cash or property as bail, and
among the conditions imposed are that he not possess a firearm and that he stay away from the
victim of the charged crime or any witnesses. Would we not want the defendant’s own posted
cash or property to be at risk if he threatened with a firearm the victim or a witness? Under the
existing rule, a judge could order that the cash or property the defendant posted be forfeited if the
defendant committed that kind of serious breach. If H.R. 2929 is enacted, the judge will be
powerless to forfeit any bail bond regardless of who put it up and regardless of how serious the
defendant’s breach of a non-appearance condition is.

The effects of the proposed legislation extend to third-party custodian sureties, such as
family members. If their property is at risk when the defendant violates curfew or starts using
drugs or begins carrying a firearm, they will exert pressure on the defendant to stréighten up, or
they may surrender a misbehaving defendant into custody to avoid jeopardizing their property.

By insulating their property from any risk for the defendant’s failure to adhere to non-appearance
conditions, H.R. 2929 would remove a major incentive for third-party custodian sureties to exert
influence over a released defendant’s behavior.

Even with corporate sureties, who obviously lack a custodial or family relationship with

the defendant, the threat of forfeiture of the bond can provide an incentive to keep tabs on the
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defendant to insure that he does not leave the territory to which he is confined, obeys a curfew,
and ‘so forth. To the extent that corpc;rate sureties cannot effectively police a defenda’nt’s‘
compliance with non-appearance conditions, their inability to do so can be taken fully into account
by the judge in deciding whether to set aside or remit some or all of any forfeiture. Rule 46(e)(2’)
& (4) provide for the setting aside or remission in whole or part of any forfeiture “if it appears
that justice does not require the forfeiture.”

In summary, Rule 46(e) as it now exists provides federal judges with the imbortant
flexibility to impose added safeguards to ensure a defendant's compliance with conditions of
release. Removing that flexibility, which is what H.R. 2929 would do, may jeopardize public
safety and the proper functioning.of the federal criminal justice system. Federal courts should -
retain their full authority to enforce all conditions of pretrial release. .

The Rules Enabling Act -

Because H.R. 2929 would directly amend one of the Federal Rules of Practice and
Procedure, its enactment would contravene the rulemaking process established by Congress under
the Rules Enabling Act, 28 U.S.C. §§2071-77. Under that important Act, proposed amendments .
to federal court rules are subjected to extensive scrutiny by the public, bar, and bench through the
advisory committeé process, are carefully considered by the Judicial Conference, and then are
presented after approval by the Supreme Court to Congress. It is an exacting and deliberate
process designed to ensure that careful thought and considerétion is given to any proposed
amendment of the rules so that lurking ambiguities can be unearthed, inconsistencies removed,
problems identified, and improveménts made. Direct aﬁendment of the federal rules through
legislation, even when the process is complete, circumvents the careful safegﬁards that Congress

itself has established.
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